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THE 

PRE F ACE. 
l:l E Reader if here prefented 
with a ColleE/ion of REP 0 R T S, 

both in Law and Equity, taken 
by a P erfon wbofe Learning and 

Indufiry is very well known to m~fi, if not all, 
tbe now Eminent Praaifers of the Law, and in 
a Court, of whicb there are very few '1(eports 
Extant ; nor meefi it he omitted in this Adver ... 
tiftment, that moft of the Cafel her~ Reported, 
were adjudged when that Extraordinary P er-
fan Sir Mathew Hale waI Chief Baron "Of tbe 
Court of Exchequer, whofe ArgumentI and 
7(eafonI the Author feel1lI to have ta~n a par
ticular Care to preferve for tbe Benefit of 
Poflerity. What Approbatton theft CoI/eaions 
have received from P erfons, who are beft able 
in themfelves, and moft proper, by vertue of 
the Places they hold, to judge of their Worth,. 
appear s by the Authority preceding tbe Title 
'1:> age. 
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DE 
- / , 

Term. Sanare T rut 
Anno Domini 1655. InScaccarioJ, 

JojJn Erniy Efq'; Plaintiff, Henrj Lord FalkJanc/, and 
Jo. Doddington Efq; Defendants. 

I
'· .lEi illt ACtion upon the ca, fe upon a ~!Omire tbe ~lainttff 

neclaretl, .~bat ~betea~ UPOll tbe 17th bap of February 
, , in tbe peat ;I 6 5:;· tbere wafS a (!Communication betwitll 

, tbe ~laintitT ann tbe Defennant~ cOnCtrhfnlJ an Horfe
':race to be tUt} tbe ufual four ~tle Qtoutfe at Burford in Ox~ 
fordiBire; upon tbat, agrrement it 1t1a~ toncluntil betll.lren tbe 
~laintitr . ann tb~ D~ftn~allt~, to tun it tllitb a "l5t1p 0tone
bo~re ~gatntl a €i~ap i)tone'bo~re ott 1tburfoap Bue mt~kS nett 
aftet tbat na!" nnn .bet\tlt.tt tbe boutts of 2 anb 4 in tbeaftet~ 
11(On. ~ibe one lRitJet to ltlefgfJ 16 pounD mo~e tVan tbe 
otber, 11ll)0 wafS totueiIJb IoS>tone; attn be Ol tfjcp tbtlt IOff, 
ltlete to pap tbe otb£r . ~~otb~r£f 2001. tt1ben tequiretJ. Qnn 
w hereas Itke~ire tb~ D~etJtJantfS in confineratiol1 tbe ~latl1s 
tiff p~omirei) to petfo~m bifl part of tbe fain 9grremtnr; p~lic 
mtren to PttfO~lU tbeit part tbereof; anb tben aIlengefS tbat 
altbottgb be per(Olmen bt~ patt of tbe fain 9grltmcnt, ann tbat 
tbe ]Race was; tUlt at tbe tfme,ann tbnt tbe War.tte~ tben ltlefgben 
tbe \1lcinTJtfS agreen 011, anti tbat tbe l~latMtitf£S l1Jo~re IDon tbt 
"'Race, pet tf)t Defen'Oatit~ refuCe to pap tbe 200 J. attn abetS 
it particular tequetl, ann lapa it to bt~ Damage of :JOO 1. d1p~ 
Oil Non aifumpftt pteanell, 'a <I1er1lttt patTen fo! tbe Plaintiff 
nun 200 1. llamage~ giben tim. attn it ltJas "OW moue)) tn 
Arrefr of Judgment bp Hardres fo~ tbt Defendants. I. 13ell_ 

tauCe tbe l1!>~omire, tnbtcb if) tbe lnOtlntJ of tbe Qctlon, h, not 
tutffcienttp aUetteD, but lain onl!, bp tuap of R.ecital; viz., 
Whereas the Defendants promifed) &c. lUbftb ffJ not a .DireCt 

16 pllntni'~ 

1 
-" 



· t ere T riri. 165 s. ih Scaccario. 

polltiue aberment, a~ tbcre ougbt to be, Jilt 4 Rep. Sir Gil· 
bert Gerrard's Cafe, it t~ refolbeiJ, toat tue tu.o~n lciens ffj not 
a llirea abetment upol1lUbtcb a ~raberlj t1~ Jitrue map be taken t 
~o tn 5 Rep. Semain's Cafe, Pra!mifiorum don ignarus t~ an
junge.n to be an tnfutTtciet1t allegatton of .!aottce, lUbere Jao:= 
tfceiS necelfarp; ann tbat it ougbt to be tJirealp anll (crtatnl!' 
aUettgell, 7 H. 7. 2. 3ln TrefiJafs fO~ cuttillJ botun anb rattptng 
alUal' 'fltrltS;, refolbr.n tbat tbe tnO!tl~ pra:textu cujus i~ no ctr= 
tatn ann pollttbe affIrmation of Seifin to make goon a 19lea(; 
anntn ~ H. 7.11. & 3 Ed. 4. 21. tti~ rulen tbat Declarations 
ougut to be certain, becauCe tue!' contain tue grountJ of tue 

( lalatntiff's; action. Mich. 43 & 44 EHz. Garforth and Clerk's 
Cafe, tn an aaton upon tue <!tafe fo~ lUo~tJS1, tbe lefattttttf lie, 
tIaterJ tbat nanl1erou~ lUg~~S were fpoken Quorum tenor fe
quitur in ha!c verba; anti tbiS fila~ anjUtlgfl1 to be ltougbt after 
a (l]ertJict, fo! tuant of a certain allegation, tbougb tbe ltlOltlS 
tuere aaionable in tbemfeIlle~. Hill. 22 Car. B. R. Emr. Trin. 
22 Car. Rot. 173. Waterhoufe verfus Powel, Jrn au actton u~ 
on tbe <!Care tbe ~Iaintiff aUetJgeti tuat tbe [)efcntJant inter 
alia matle rueb a ~~omire; anll tbf~ tua~ ruletl to be ttl1ugbtj 
tbongu after dletllilt, fo~ tuant of certaint!'. ~o bere tbe 
lUoln Whereas Quod cum t~ not a l1irect ann pofitUle Qtrtrmas 
tton, but an tmperfect Cpeecf], ann tberefo~e tlf. Mich. 24 Car. 
B. R. Dawfon verfos Parkly, Trefpafs of Battery ann tlttrp ill to 
lLanntj lain tuit,b it Q1lod cum anjU'bgtn to be nougbt; ann 
tbcre tt tua~ fafn to babe been often atJjungen fo. ~bete if! it 
iltUttfit!' betb.lttt ~attet~ tbat ate but Conveyances ann Induce
ments to aaton~, ann ~atter£i tbat ate tbe nerl' grounds ann 
foundations of ~(ftonf1+ Inducements neetl not be fa p~e(ffclp 
aUellgel1 ; ann tberefe~e ta fap quod cum fit indebitatus, &c. 
In an action upon tue <!tafe, i£i tueU enougfJ! ~o in 34 H.6'4. 
in Decies tan tum tue lReco~tI in tbe (olmer aaton neell~ not be 
recitel1 at large, becaufe it f§j but a cOlluepnnce to tbe aaion t 
13ut tn a Scire facias Up Oil a 31utlgment tOe tuboIe RecollJmut'f 
be fet fo~tb, 19 H.6·49·acc. fo bere it fs; tutU tn tbe 3IlllJucement 
but not tn tbe ~~omtfe it ferf. Trio. 35 Eliz. B. C. Hughs 
verfus Robotham in an aafon upon tbe <taCe upon a w>~omtre, 
tbe fa~e l1ttference lUa~ taken. See tbe <!Cafe noUl repo:telJ, 
Cr. Ehz. 3'02, 303. 

2. <!fberp Iffue mull contafn a certatn pofitine affirmative anb 
negative: but in tbi£i <!Cafe tbere is no nirta afftrmattbe, be, 
fug lain ltlitb a quod cum, ann confequentlp tbf~ is; a Jeofail 
notatnel1: fo~ tbougb an immaterial 31tfue be atnetl, a~ tn art 
9ction of Debt upon a 16m, 3llfue taken upon payment, a~ fn 
s Rep. Nichols Cafe; pet an unfo~mal 3llfue, In tubfcb tOete ts 

not 



Ter. Trin. 1655- in Scaccario. 

net an affirmatiue anti a ncg,:::iue, t~ no~ aU:H~l1 j ann (0 it 
ba~ been often atlJungen ia tbe QI:ommon ~Ieae'+ . 

anotber (!frceptton be tCDR 1Ua£i to tbe lall auerment, VIZ. 

~battbe WartlefJ then wfilJben, ann rue tuo~n then be fain midl 
relate to tbe proximum antecedeflS wbicb ifJ certain, ann not 
to an mtCettaiK time; a~ in 28 H. 8. Dyer 1+ b. Bowles Cafe, 
tbe tno~n then rclatctl tbere to tue Fcan ann not to tbe Parties 
death, tbo tue Parties death ban bcctllaff mentionetJ. ann if in 
tbifJ cafe it be taken to relate to tbe Inil certain time tbat 
bafJ been menttonel1 befo~e, tucu tbc petfo~ma"ct noes not 
appear to baue been aCCO~l1il1g to tbe agreement ; fo~ (be time 
laa mentinuell i~ fout of tbe <ll:lock in tbe afternoon, murreaa 
tbc!' ougbt to tnefgb tbe metlJbt~ agtl~en upon at tbe time of 
JRtofng. [[lbetefo~e be p~apen tOnt 3[uligmel1t migbt be at,: 
leaetJ. 

Atkins pro Q}lee. ~~ to tbe Objection concerning tbe Rela
tion' of tbe tno~n then, ~)e fafn it ougfjt to be taken accoli):: 
iug to czr:ommon <!Etpofittott, ann mitf) refpect io tOe @)ubject 
~atter, efpcciallp finct bere ft ifJ fatn tOat tbcpwetgben tbe 
~eigbtfj agreen upon: '1:0 tbe olbet Objection be fain tOat 
tbe \Uo~n whereas tuas certatn enougb, a1l tbe tuOllllicet in Oet, 
Plow. Corn. 121. Buckltys Cafe. ann in Oet it ts tbe UfUill 
.Fo~m to begtn 1llitb a quod cum: ann fo tbe lI3~efitJent~ are 
in tbifjJ1!oUtt, tubttb make a lam; V. Plow. Com. 128. New 
Book olEntr. fo1. 2, 4, I~. and the Old Book of Entries. 

at anotbet nap tbe Chief Baron galle bt~ S!Dpinton, tbat flll 
flDbtertton of 1tJeigbt ban been mane, but onlp tbat concerning 
toe quod cum; ')Sut be ConCellJ'n tbe ~~omife c£rtatnIp enongo 
nlletrLJen, anll faftl, it tuafJ a~ tlirect an affirmation as tbe tno~tI 
lieet til tbe <!tafe afo~e,mentfonen: ']3ut tbat tbat ftnap'n lUftfj 
biln, be fatn, 1llafj Prdidents, of tnuttb tbere are tina in tfje 
New Book of Entries, anti feben in tbe Old, mbert a quod 
cum is ufetl itt tbe berp ([Iaufe of tbe ~~omfre. anti Saunders 
in Buckleys Cafe, Plow. Com. agreell, if ~lerfgents mere fa; 
ann pet tbe tuo~tJfj in a F ormedon in defcender ut FiIio & hoe
redi are as material afJ tbe tno~nfJ bere in quefUon; tnbetefo~e 
3!ungment lUafj giben pro Q!1er', Pafch. 39 Eliz. Matthews and 
Cranes Cafe upon a mtit of Error tn tbe Exchequer-chamber 
luafJ etten in @oint. 

Jones verfus Williams. 

3 

I B Oet fo~ laent upon a leare fo~ ~eatts, tbe }l:)hlinutr tie· (2) 
clate~ tbat J. s. upon tbe 20th of Nov. 13 Car. mane It 

, 13 2 leafe 



4 T~r~ T rin. :; 65 5. in Scaccar io ~ 

ILeafe to tue iDefenl1ant fo~ 99 peacf$, if tb~ee libra fiJouln fo 
long Ube, tell'O~fnJJ )Rent, an'll tbat aftertDnr'Oa tue lLe1fo~ tle= 
bifel1 tbe 1R.e11erfion to tb£ @Iaintftr, &~ poftea fcilicet, on tbe 
6th nap of Novi an no 13 Car. tlpetJ ; ann after a {(ternta pro 
~er~ it tna£$ ttlobetJ in Arren: of Judgment, tunt toe iDeatb 
of tue lLe1fo~ tua~ aU~ngeb to baue bappenetJ befo~e tbe lLeafe 
mane. 

Atkins pro Qger". ~be fcilicet being repugnant to wbat goe~ 
befl1~e i£$ to be tejectel1 llfj 11oi'O; fo~ tubat tom£~. after, it t~ 
fuperftuoufj, ann nee'Oen not to babe been etp~effen at all; fo~ 
tue certain na!, of bf~ tJeatb i~ not material. Vide Hob. Rep. 
79, 17 1 , 21 3; 284. and Plow. Com. 171. accordant in the 
Cafe of Hill and Grange. ~Uf~ f~ Uhe tue Qrafe .of an Ang~ 
lice, 10 R.eports, Osburnes Cafe, tnbicD If; but e,rpofiUl€!' lUte 
tut~. 

Shafioe pro Deftndente. fJrbe neatb of ttf' ~~ dfo~ bere 15$ 
matettal, ro~ otbctwfCe tbe ~!aintfff tJa~ no rl.iufe Of action. 

Williams pro ~er' ettell tb~ce Jiungmentr, in E}&ment, 
Trover ann Covenant, woete t~ fcilicet lUa~ rej£ltet, l1ecaufe 
conttatp to bluat went befo~e, ann tnenttonelJ tu be bcfole 
tbe Leafe mane, attll befO!etbe Trover mHl tbe Covena:ir. Et 
Adjornatur. Nota, '(tbtactafe ba~ often been aOjunge'tJ fIt 
tue Upper Bf'ncb ill m!, time, ill Ejectment, Faux lrnprifonment; 
Trover & fimilibus. ' \ 

The Attorny-GeneraI verfus Scraite. 

I .m an Information in tbe Exchequer.chamber tip Englifh Bilt 
fo~ fmall Tythes appertaining to tOe iRecto~!, of Southw),cke 

fn Dorfedhire; ftbe Defennant in bt~ Q{l1ftnet urn not atlmtt 
tOe ~Iaintiff~ 'Qtftle, but ulltbgC'tJ an QEtttnlJuillJmcnt of tbe 
~1?tbes tip untt!' llf ~otretfiOtt. anti tbe talaintiff mane no 
Ploof of tbe lltllueof tOe fltptbefl, n(J~ ltlbat 'If:nttle ban bern 
bepaftUtel1 in tue plate, lDbett, &c. gntl fOI tbat eaure tbe 
€ourt upon brartng of tbe (f!aufe, tefufetl to nittct a €:rpal 
at Law, becltufe no particular namnfficattolt nppeattll to tbem, 
IUbereolt to lItOUnn a iDectfc fo~ tbe ~laUttfff, tf tfJe dlertltct 
flJoulti par~ fo~ btm; attn tbereupon tbe 15m tt1a~ lltfmtft. 

Hardwycke llerfus Newre. 

T~ ~ ,Iafutitf ttbfbfutl bfs 'l6m a~ ~atrott of Haddam 
- in Hartfotdlhire fO~ predial ann :lUbec (It:~ttle~, anti up. 

on 
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on p~oof of tbe quantit!' ann balue~, ban a Decree fo~ tbe 
m~ofe; 'ann tbe Clc;rks fattl, ftbat tbbl tna~ tile conffnnt p~llcttfc 
wbere a ')Btu t~ etbibtten fo~ predial Tythes, ann tlje lingle 
value onIp JJemaltllel1. 

Barnehuril: v~rrus Cabbot. 

5 

I .~ art ~afon upon tbe (tafe upon a ~~mire of tbe Deren~, ( 5) 
l1nnttt to pap [0 tbe JiDlaintttr a IDetolUing b}! a tbitl1 

l1!>et::on, if be l110uIb fo~beat to CUE tbat ~£tron ; tbe j)laitl:: 
ttl" allerren forbearance hitherto; anb aftec it <l.lernta fo~ tfJe 
~iatntiff, Shaftoe moue'O in Arrdl: of Judgmenr, becauCe tbe 
Jt>laintftf ban not altetlgcll in particular bow long be ban fo~bo~lt; 
tbat fo it might appear to tbe QJ:OUtt, tubetber be bail fo~bo~tt 
a convenient time, o~ not; ann ctten Home and Gibbons Cafe, 
Parch. 29 Eliz. B. C. eonfitJeratton quod differret d;lm foluti-
onis, atljutJgcn to be naugfJt. ann Pafch. 36 EJiz. B. R.., 
Rot. 88. Sackford cont. Phillips, lt1bere n w>~omffe hla~ lain 
as tbt~ is;, anti tbc Iilte auetment mane, ann belli to be Hf~ 
gllb tn Mich. 2 I Jac. lnbtcb flCnfe began Hill. i 8 Ja<~. r·.t11pS 
verjiu Sir Ifack Sidley; Jin an action upon fueb a ~~omtre (1$ 
tbb" tbe )1Dlaflttiff auttren tbat be ball fo~bo~n a twelve·mo;]th~ 
iltttl beln gooo; ann a nfuerfitp 1tla5J tbere taken bettuttt, 1tlbete 
a certain time i' aUetlgetJ, anll tubere not. 

Obj. Hob. Rep. 216. Bidwell and Cattons Cafe. 
, Refp. ~bete an attion tua~ actuallp commenceD, wbieb i£{ 
not tn our ~are. '.,' 

Mr. Thomas pro~er'. fpe titetl Hill. 42 Eliz. C.B.. Smith ann 
Campions Cafe. ~ p~Olt1fre ann abetment eXaLtlp tbe fame trdtfj 
curn, ann il'Ojubgen goon; ann two 31ungmrltt~ tuete citen; 
Paich. 9 Jac. The Executors of Hangers C~fe; f01bearanee fOl 
a quarter, fl)nU be ui1ll£tftooti a quarter of a peat, acco:nittB' 
to (ommon parlance. Vide Pafch. 3'7 Etiz. Mayanll Alvarez, 
tepo~tell ero. Eliz. 387. fo bert tbe 113laintitf ba~ abetteD rO~a 
bearalCe hitherto, muieb bl cettain enongb bp computation. 

Chief Baron. Jit appeat~ bere upon lReeOltl bow long time 
tbe W>lainttff fo~bo~e, ann tbat ,i~ a~ tueU t1~ if it ban been' 
partlcuIarlp £,tp~etren t , 

a!lotber <!exception waa takm becaufe tfJe @Iaintiff allellget!! 
bfmfelf to be a Debto~ to tbe Protector tuttbout mo~e, ann lWe~ 
not fa!, of England, (ft. fed non allocatur, tJ£~ Et adjurnatur. 

at anotbtt nap tbe Chief Baron gatle 3lUtlgment fo~ tfit 
l@lafntHf tbat toe confineratton \tla~ goon; Banes Cafe, 9 Rep. 
mIll tbe abetment fuffictent; fo~ tbat it oppeattl ,upon JRe£o~lI' 

bott) 
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boW long tbe fozbearance tua~; anll tberefo!£ ·no pactfculat 
a\1erment necetrarp, Wymarkes Cafe, 5 R.ep. 

Webb verfits Beale. 

l Ja Trefpafs fo~ an Aff'ault and Battery, anb taking of toe 
talaintiff~ ®ootl~, tbe [)efel~bant a~ to tue 16~ttec!, PleaD: 

en not guilty, ann a~ to tbe takmg of tbe ~oon~ JlifiiBeD, fo~ 
tbat tue ProteCtor anll aU bf~ lP~eb£cetfo~5, Kings ilntl ~eens of 
England, ban time out of mtnn ban a ([cuct of 1Reco~n tn fueb 
a place, ann tuat tn tbat tbere b1a~ a ~Iafnt entren agafnff 
tbe ~Iaintiff, ann tbat be tuafj att~cbel1 ~P bt~ ®oons, anD be, 
enufe be tin) not appeal: anti put tn 13a1l tbat tbep lUere fOI: 
fetten nct(l~tlfl1g to tbe Qtuffom of tue (!Court, to tbe JLo~tI of 
tf)e Qtourt. ttbe @latntftrreplpetl, De injuria fua propria, ~C+ 
gem:raU!'; to wbicb tbe iDefentlal1t demurred. 

Shaftoe pro Q!1er'. 'ijtbe )Replication f~ 8'OOtl! 31 Bgree to 
lnbat if;; refoU.leti tn Crogates Cafe, 8 Rep. tuat lUben a meet 
~atter (If Beco~n if;; pleatlel1, tbtn fueo a )Replication ffj not 
nool1; but bere i~ not a meet ~iltter of m,eco~o, but tnbat fa 
mitt ann interlUotlen lUitb ~atter of Jfall'. '11efibea, 3Jt ap~ 
peat~ tb~ougbo"t tbe ~leatJing tbat tbe Qtoutt bere fpoken of, 
t~ buta. Court-Baron, tnbicb tfl not a Court of Record: fPe 
ettetl 22 Ed.4. 33· b. Hob. R.ep. I Edit. 34+ Peter 811t1Staffords 
Cafe, 34 H. 6. 49. Co. Mag. Charta. 

Latch anti Windham pro Dd. flCbff;; (!ftceptton is une.tpect. 
etl, bdng againft Crogates Cafe, tubicb tuas a (!tafe rolemnlp 
fettletl upon confineratfon of aU tbe 13ookS, ltI[Jlcb feeruetl to 
1Jarp: anti tbe mail1 reafoll of tbe (!Cafe t~, becaufe tbere ougbt 
not to be batfoUf;; anti mftt ~attetfj put tn ilfue to a 3/urp, 
but fome one certain ann fpecfal ~atter acco~tling to tbe )Rule 
of JLalU tbete lain nolUn. mberefo~e becaufe tbtfl ~attet 
ougbt not to be n~alUn in queaton after Crogates Cafe, tOe!' 
p~aEetl Jiungment fo~ tbe ~Iaintttf+ Et Adjurnatur. 

Croifes Cafe. 
I 

E~cePtfOl1fj ~et~ taken to tbc IReturtt of an Outlawry, up, 
011 a mrlt blrttten to tOe [t{artJen of tbe Cinque-ports 

ann JLatl'Ofj founll in St. Peter~, in Thanet, Hable ~to tOe i>ut: 
la\tJ~p+ I. Except. ')\3ccaufe tbe Outlawry is rCC1teti ta babe 
Uf«el'l at tf)e Jfeaft of tbe Converfion of St. Paul in 1653. tuitb= 
out rafing in 1Ubat peat of OUt Lord ChrW:; fed non a11o-

catur; 



T er. T rin. 1655. in Scaccario. 

catur; fo~ 1653. mua relate to tbe peat of our JLo~lJ, anti can 
baue no otfiee itltennment. 2. St. Peters t~ not aUetlgen to 
be in all!, ~oUlltp. 3· JLan'O~ are fOUll'O in tbe particular 
SDccupattol1 of (ucb 011'0 rncb, but tbe ualue of euer!' pattt~ 
(uIat parcel ill not fOUll'O, but bp tbe lump, tbat in toto tOe 
JLann~ ate of fud) a ualne, fed non allocatur. ann fo~ tOe (eo: 
conn (!t~ceptton it wars p~a~elJ tbat it mfgbt be amentJell ann 
mane to olJtee \1litb tbe )Reco~'O tn tbe <!tgmmon l\!>leas; befo~e 
tbe Qttetk of tbe Outlawries, tbf~ bere beil1lJ but a ~ranfctipt 
of tbat t ann PolJard anll Fitz. Williams Cafe ttlaa citetJ, tubete 
it appeaten tbat but I I ttlere of toe 3!urp, anll after ~Ieri 
ann 3lLTue, rulen ann o!neren to be amelltJelJ, acco~tJtng to tbe 
JR,ecOlti of tbe !)utlatu:~; ann fo tt tua~ ttllen bete~ Q90d nota. 

Wales & Ux> veri1is Norton &_ Ux>. 

7 

I .m an action UPOll tbe <!tare r.o~ tbefe h10~1Y~, fpoften bl' tOe (8) 
IDefennant~ mm~, of tOe Wife of tbe l1t'latntUf, viz. 

Soe is a f4Jrfworn Whore, and a perjured Whore, and forfwore 
herfelf at matermanS) J1)aU concerning the Servant of JI. ~. 
(I1POll not guilty pleal1eti tbete tua~ a [lertJfa fo~ tbe )1!)IatntUT, 
nnn l-brdres mObetJ in gtt£ff, of 3lungment, tbat· tbe lUO~tJ~ as 
t)ete lain ate not actionable! f1)e gtounnen tubat be fain upon 
4 Rep. 13· b. 3!n !actfom; fo~ tuo~tJ~, tbe' {enfe ann meaning of 
tbe tuo~tJ~ i~ to be teJ,Jatnen, ann tbe {enfe ann meaning ap~ 
peat~ bp tbe occalion of (peaking tf)em: Cenfus verborum e 
caufa dicendi accipiendus ell: ann tbe!, are not fabouren fo as 
to be lltettbt, 4 Rep. 18. b. He is a perjured old Knave, and 
that is to be proved by a Stake parting the L;ands of H. M. anti 
Mr. W. atlJungen not actionable, becaufe tbe latter tuo~tJ~ et" 
tenuate tbe fo~mer, ann «)ew tbat tbe W>attp meant not ;unf.r 
tial ~etfur!,; but pet tbe tuo~tJfJ perjured old Knave of tbem. 
(elueS) ate actionable, Mich. 9 Car. B. R. Redhead ann Smith: 
Thou art a cheating and Gonny· catching Thief, and didfl: cheat 
the Company of Watermen at JaetucafUe of twenty Nobles; 
anjutJgen not actionable, becaufe tbe tuO!n Thief fS qualifielJ, 
ann tefetf'j onlp to (beattng anti COiening, tubfc(J t~ not felonp ; 
ann tbe main of tbe <ll:barge i~ QCbeattng! fo bere tbe matn 
Qtbatge i~ JfO~(tu earing, tubfcb i~ not actionable; anti tbe 
fpeaktng Of tbe 1110~nfj tuaS) occafionen bp {ometbfng tbat patfen 
at Watermans Hall, tubete Perjury cannot be commtttetJ. 

')But tbe Chief Baron fatlY, (tbat bere tuere {eberal anti bi= 
!ltnct Cltlaute~, anti tbe tuo~n~ perjured Whore are in a niftinct 

(ltlaufe 
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<!tlaufe Ill' tbemreU.1es;, lllitbout reference to, ,o.~ ~e~entJftnce 011 
tbe tea; a~n Judgment tua~ gluen fo~ tbe PlaIntiff. 

Wake vetJus Chapman & UX;>. 

(9) A' .. , JEl action upon ;tbe <!tafe wa£S blougbt fo~ tfjefe .tuOJ'b~ 
. . fpoken of tbe WlafntftT Ill? toe IDefennnntfl l[11fe, viz 
Thou art a cheatil?g Rogue and a R.unoagate RogQe; anti tbe 
~lafntiff fain tbat be tuafl a' ~ertbant of Cales, tlf. mpon 
not gui~ty . plea,nett, tbe )1t)lafnttff ban a dletllftt, ann Hardres 
lU9l.lCn tnQttetl of 3]ungmet1t, tbat tbe 1llo~n_ are not action .. 
able, tbo fpoltenof a Merchant, lnitbout a colloquium of bi~ 
fli:rane: a~ to fap of a ~a1?o~ tbat he has cozened all his Bre .. 
thren, o~ of an [)\Jerfeer tbat he has cozened the Poor of their 
Bread, o~ of a la111!,£r tbat he has cozened all his Kindred, 
anju'Ogen not actionable, 13 Car. B. R. Marches Rep. 135. ~o 
to fap a£l1craUp tbat a ~an tfl a Cozener o~ a Cheater tuitfJ~ 
out a colloquium of biS ~cal:le o~ i@~of£mon, i~ not aaionable 
I 5 Ca~. B.R.. Parch.7 Car. B.C. Alt,non ann Moor, Trin. 7 Car .. 
B. R.. Gees Cafe, ann Jitltlgment tua~ bcreupOll atteUeti quo .. 
ufq; ¢c. 

r { ...... ~. .. j 

''''- " 

De 



, , 
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Domini 1655- In Scaccario. 

Joan Crawley verfus Henry Ferine E[q; In Det. 

9 

T il) Qf J1!)lafnttff 11eclare~, ~bat upon tbe 1 8th ~ap of Au-, (I) 
gull, 1654. at London, tn St. Mary Ie.Bow, ilt tbe Ward 

bf Cheap, tbe DefenDant bp bi~ [[triting £IDbltgato~!, p~ODUcel1 
in QtOtltt, ann bem:t:lg tbat l1at~'j 11iD atlmotulelJge ~imfelf to 
owe anD be fnnebtetJ unto tue" )Iainttff tn tue ~um of 50 I. 
to be pain to ber o~ bet Qmgr:~ at bet 11ap of~attiage, o~ on 
tbe Iitnap of February, l1if,:~U ilJoltI'b urn bappen; PlOl.lt'be'b tbat 
tbe j)fainttff no make r. JOn, juffifie ann maintain tbe trutb of 
tbe Declaratton gii!":' to tbe IDefenllant, lInllet bet ltlantJ ann 
~eaf, beating eben nate tnftb tpe fain mritinlJ SDbltgato~~, 
ilntl avers, f!tbat altbougfj llJe aUuap~ batb been, ann ffUl f~ 
reallp to malie gooD, jutUBe ann maintain tbe trutb of tbc 
fain Declaration, pet tbe DefenDant batb, ann {fill botb nell]! 
to paJ! toe fain Debt, to ;bet Damage of 20 1. 1!!:~ tbb; De .. 
cfaratiott, aftet Oyer of tbe ~ltittllg i)blf!Jnto~!" tOe Defen'Oant 
tJemur~. " 

Object. '(tije Declaration t~ bitiouSl, becaure it tJoefl not t.t~ 
p~erfj tbe <ltontent~ of tbe Declaration gluen unDer tbe l!t)lain~ 
tfff~ iPanD ann ~£al, 1tlgicb ougbt to be fet fo~tb, a~ tn cafe 
of an gobiigatf.ctl (onnfttoneD to perfo~m Q1:o1.1enant~ in an lIn: 
lJenture, it lUt:!l appear \tlbat tbe Qrouenanta were. , 

Refp+ I. 'Otbe abetment in tue Declaration, tOat fiJe lDa~ 
aUuap~ rran~, &c. neeDell not to babe betn ttPletrell at aU i 
\tbe Provifo tn tue ')13m i~ a ~ontJttfon (ubfequent anD not 
precedent; it t~ not tbat mOtcb creates tue iDebt, tue IDebt 
ilrire~ bp tue Wlafntitf~ ~atrtage, o~ tbe tomtllg of toe I fi of 
February lUbtcb t~ pan; ana being a fubfequent QtontJttfon, tt 
lief) on tbe i)efeltllant~ part to aUenge it b~eacb of ft, fo: it ts 
fo~ bi~ atsbantage, 7 R.ep. 9· h. Ughtreds Cafe, gnnuitp grant .. 
tll fo~ tbe (f,terctfe of an IDfffce; tbe J1!)laintitf itt all ~ttton to 
reCObet bia 9:nnuitp, ttetnetb not abet tuat be ba~ eterctfeD tue 
IDtTtce; anti tbe Difference tbere taken, i~ bettuftt a QtonlJitfon 
p~e(enent ann rubfequcnt, 5 H. 7· J. gnnuttp granten tm tbe 
€i~antet b~ alJuancelJ to a 16enefice ; I be l1eeb~ not 1l,Wtll tbat tJ'c 

qt IS 
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-ifj not a'Obflncen: ~)e quote'O 21 Ed. 4· 36. b. 9 H. 6. 15, 16. 
hlbere a Difference t~ talten betUlin \tlben~ a <!ConDition bl fo~ 
tbt a'OUantflge 4lf tbe i'bltgee anti of tOe IDbUgo~; be fOllUDofe 
ailllantage it i~, mun pleall ft: bete be fain tbe Provifo wnfJ 
(Ol tbe anbant~ge of tue £lDbIfgol, fOl It come!S after tbe fol .. 
vendum; ann confequelltfp toe il!){ainttff not obIfgen to fet It 
fo~tb. 

Kefp. 2. ~be tF>~obiro beet fimft9 ItO certain time fo~ tbe 
tl£rfo~mal1ce, ann con£cquentlp tile ~la1ntiff bag time to per= 
fo~m it as It;mg as tIJe UbcSS, unlefS bufinell bp cequeff, 22 Ed. 
4· 43· Annuity pro confilio imp~ndendo; tbe IDefcntJant muff 
tJemann ([ouncel, ann be nett fen it, befo~e tbe annuitp be fal~ 
feitel1~ fo bete tbe IDefenttant augut to require tbe )?Jlatntttr 
to make gootl bet Declaration, 6 ltep. 3 I. tn Bothies Cafe, 
Wbere tbe ID£fennal1t~ Plzfettce f£i tcqutfiu, tg£t£ tbe ~Iatntiff 
bag time iJuring Life, mtlef~ baffnen bp requeff; a~ ill OUt 
~QCafc~ ')5ut if tbe ~on~ ban been mane papubIc to tbe ~Iain~ 
. tiff tuben fiJt ft)oui'll babe p~ol1en, &c. tDen it wouln babe,been 
ttecclfarp fo~ bet to babe ret it fo~tb; but bere fiJe neens not, 
fOl tbe Provifo comes after tbe folvendum; wberefole tbe llD~(}., 
bifo bere being Q <l1:on'Ottfon fubf£quent, ann tue Jt)artp babtng 
,time to perfo1U1 it t1tttfng bet Hfc, unlef,6 baffnen up requeff, 
tnbicfJ fiJe bafJ not been; tfJe abetment in tbe Dcclaratton tr; 
meetl!, mugatoip, anti tbe ~enetalDfmtlttet tu; qu~re quid 
inde venit. 

Henry ~e,wh1an Plaintiff, and Elienor Phillips 
_ -" DefenJant. 

I',m Trefpafs; anti Ejecrment f(l~ feIleeal S}J}etYtage£t; Not 
guilty tua~ ,pleallen a~ to a tbtrt1 part, attn fo~ tbe two 

(ltber tbirtlfj, tbe CZI:afc upon a ~pecfill dlctntct tlla~ tbuf,;; viz. 
Cuthbert Beefrof,l rdien ~in fee of tbe ~effua!Je tn queffion, 
callen tbe Walnut-tree (inter alia) {Ping tn Sm!th\V~irk, tn tbe 
Qtountp of Sun'y, boUlen tn Capite, tleutfen Uno patt~ of tbe 
Came to George Ward ilni) bt~ ~Cit~ aft.er tbe neatb offJi~ [[Ufe, 
to tbe intent ann pucptlfe, anb upon connition tbat tbe De" 
lltfee, bfa ~.tetuto~~ o~ Qrrtgnfj, fi]aU wttb tbe m.ent~ aun 
~~,ofi:~ of tbe ~~emtre~, aftet tbe beatb of btll mire, fo~ ten 
pearr;, pap febetal tbaritabIe a1re~ £tPJclTen tn fita [~m, ann 
bien wftbout]1I'ue; tbe [[ttre entfr~, George Ward tbe IDebtfre 
batb 3lffue Cuthbert, ann bics, bf~ @>on being witbtn age; tOe, 
mife t1ie~, ann tben bI' a 'mett ilitecteil to tbe Qlrcbeato~ of 
Surry, (tbe Mayor of LOlldon fo~ tbctfme being, being ~r'bea" 

to: 
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to~ in ,Southwark, IIp a ~atent of 4 Edw. 4· anti no otfiet 
~fcbeato~ to meDDle tbere) Daten tbe 18th of Nov. Anno 45 
of Eliz. tbe fain Cuthbert Ward fa founn to ,be tbe ~eeQs 
matti, ann nuring tbe time of tbbl[[lattJ11.Jip tue fain (lton· 
lJittOll ifj b~oken. Agnes Phillips ~03'en ann IPe,it of tbe i)e~ 
iJtro~ enter~, ann niefj tuituout I!>etr, ann fo founn Ill' fpedal 
qrommitfton untlet tbe ~~eat@leal naten tue 2d of June, .8 Jac~ 
bite£telJ to Ferrand ann ofbcts); ann after bp ano,tbet It&e 
QCommUfion naten tbe 9th of January, I 9 Ja~. wuteb tuall after~ 
watn quallJen bp ID~'bet of tbtfJ <!tourt. King James l1ien fetien, 
anti tbe fame befcennen to King Charles, tuba be(nlJ fetiell. tbe 
5th of June, 2 Car. feaCetl tue fame unnet tbe ~~eat @)eal tCl 
Arthur Y. fo: 4' ptatfj froin Mjchaelrna~ Ilefo~e; tbe letfee elt~ 
tren, ann IIp mean amgnmcntfj tbe fame comefj to. tue JLelfo~ 
of tue ~Iairit{ff, Woo entren~ ann tuaS) poffetfen till ejetlen b!, 
tbe VefenD&Jnt. , , 

Hardr;espro Quer'. I. 31 conC£i1le tbi~ to be a goon QCon~ 
'bitton, tn point o[ creation, bp birtute of tbe llla~na, to the 
intent and purpofe, and upon condition, \ft. fo~ ea intentione, 
O~ ad effetlum tufll amount to Qton'Oition~ tll a Will, tba not 
in a Grant, I 9 ~ep. Mary Portingtons Cafe, 42~ a. anti tbe 
'J5ook~ tOete ((ten., . .' 
_ 2. an ,3Jnfatlt ann bf~ Qfffate ma)? tueU be fubjert to a Q!on~ 
~itfon, Vid~ e ~ep~ Whittinghams Cafe, 44· b. \tuere bttler,'! 
utica ate taken bettuitt Q!onl1fttanfj iii fait ann Q!onnttton~ tit 
JLaw; betwftt ¢onllittotlfj at Qtommon lLaW, anll ClConnftiont; 
~p @>tatute Latu; ann (!to'nnitto~sat <!tomtnon JLatu, lnbtcb 
require. 1Jktll ann confinence, ann tubicb '00 not: 3Jnfant~ are 
bOUlll1 bp all (ltorinftion!l,ttibetber tn fait O! in tatu, tbat re= 
quire confiDence ann Skfll; a£t tube~ tbe Q)lttceof !\!lather o~ 
0te\tlarn nefcenns to an 31nfant ttl fee; ann tue reafon of tOat 
(omes ltP to our (!tafe. . . ' ' 

3. f!bc Heir fa comp~eb£n'Oe'O tuftbin tbe tuo~n Affigns, wfth 
tefpett to tbe ~etfo~man~e ~f Q!on.'Oi,tton£t ann ~obenant~, ' Vid. 
Plow. Com. Chapm:;in ann Daltons Cafe, 288. anll s Rep. 96 
Goodales Cafe. , 
, 4. fiCbe que~ton lUflibe next ltlbetber p~ no tbe KiQg be lUell 
entitlen to tOe [[lar'OllJfp, . b1' bittue of art ®lfttc founn virtute 
brevis befo~e tbe ~fcbeato~ ot tb'c <!tountp, tube" tbe ~apo~ of 
tIJe QIitp of Lond,on, fo~ tbc ,time being; t~ (!j;fcbeato~ tbcre b~ 
patent f 3J conteitle tl)e ®fftce to be 110(11, ann tbe King not 
entitletl bp it; anll tbat toe (!E(cbeato1 atten onrp colore, but 
flot virtute Officii. _ 

Jfo~ elfe tbere woul11 an uncertatntp ariCe, tubfcb mIJJbt en~ 
ttetgle tbe QXourt, (lf$ not knQ\Ufnglllbo to glue cCel1tt to; fot 

\t :i t'f 
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if anotJjer [aIrit batl {!f«ell to tOe Mayor of London, a~ tbtre 
OU!Jbt to babe none, attn upon tbat totre ball been founD con
ttar", to robot ba~ been founl1 befo~e tue ~rcbeato1 oftbe qJ;oun~ 
tp; tbf~ conttarietp moulD be mirtbtellou~; tubetefo~e tUlo rc~ 
patate anll l1Ufinct ®tTtCft!j are not to be a'tnmtten lnitbin one 
~nu tbe fame llD~ectnct, to auoin contrantaton ann contrortet!' 
in tbe (f,tccution, ero. Car. 195· IDfftct of ~bett(f !Jranten fo~ 
ILtfe, ann t1fterwatn~ granteU to anotOcl', tbe (cconn ~~ant ill 
UOin, ann tbere neent) no Scire fae', 4 Rep. 46. lin I I Rep. tn 
A uditor CurIes Cafe, it is; fatl1 tbe King can110t tnafte two nt~ 
ninct £lDfffcet~ of one anti tbe fame £Office ;_ but two ~£tron~ 
WrlP contlttute one ann tue fame £rDfftcct; fO~ tbcn oue cannot 
oa tuftbout tfJe otbet, 6 fl. 7· fo1. 3if tOe' King grant mi 
IDffite to -one, ann aftertuatll~ grant tbe f~mc l)fftce to ana
tber, tbe ftcontl \fD~ant is uoin fo~ tue troJon abou£,mfntioneD~ 
@)o brzre, if tbere cannot be ttuo®fftc£r~ witbtn tbe rame place, 
at tue fame time, tben tbe e,tecutton df tbe [[{ttt in tue ~are 
at 'l5tlt tp one, tuba t1l not an i)lftc£t tuete, lt1ri~ bOiD, & 

, coram non Judice. Vide 10 Rep .. tbe QI:afe of tbe Marfhalfey. 
gnn if it be a boin IDfftce, to 1m tbe King i~ not entitlen bp it ; 
foa a bOln ®fftce, anti no ®fftce at aU, are one ann tbe fame ;
as in 2 ~ H. 6. 46. b. a \loin awarD, ann 110 aWarD, ate all 
one; Dnb an IDbIfgatiOn to petfo~m an gwattl, cannot be fo~~ 
fetten bp no-t perfo~mtng a botn altiart'l. s H. 7. 28. b. 3!n~ 
fufftcicnt return of a $Soerfff', ann no rcturn at aU, are an one~ 
7 Ed. 4· 16. b. I I H. 8. Keihv. 199. bern tucre, ~bat If an 
QlrtbeatO~ felit b!, uertue of an infutftcient !lDtftce, be ts a ~cer: 
JlatTo~ ann ft IDttfetro~. 3' and 4 Elii. Dyer ~o8. b. 3lf in an 
IDfftce (ounn upon a diem c1aufit extremum, toe rertafntp of 
tbe place, ann tOe name of tbe (!tount!' be not l'tP~df, it tSJ all 
no IDfftce at aU. 7 Ed. 4· 16. b. tbere it f53 vein tijat if an 
IDffice token befo~e an (!J;rcbeato~ fintJ~ a feoffment to tbe ufe 
Of tbe King, tbe King iJJ not entitIetl tbertb!', becaufe toe 
feoffment nO£tj not appear upon 1l\eto~b, witbout wbtcb tbe 
King cannot take. 

ObjeCt:. t!tbe ~beritI map etecute a [a{dt ltlftfJin a Franchife, 
anb tbe <!Ettcntlon tlJOU be goon, tbo tbe lo~n of tbe francbtft 
map baue an aaioll againtl bfm fo~ tt. 

Refp. ~be qtaf~ are not alike, fO~.tf1t (ltallrt noe~ not take 
110tt ce of JftantbifeS$, ann tbe t5betHY bl tbe "teet ta tbe, 
Ql:oUtt, notwitbffanntng tbe frftncbife; anti tbe lLo~n of tbe 
francbtfe, i~ but a rubo~niuate ~fntnet to tbe @>beritT; but 
cne ~fcbeato~ iG in no Cucb rllbo~ninatfon to anotbet <ffcbea, 
to~; ~ut tbep babe reb~ranp tbe fame leowtt t11itbfll tfJetc 
ille(inct~. 
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~ber£fo~€ if tbere be 110 ®tftce in tOe <Zl:afe, tb£n tbere ts 
ItO tmtarDff)tp; fo! befolc IDfftce fonnn tbcre can be 110 marb: 
fi)tp; fo! tift tbe IDtftce founn, tOe Jfrc£bol'D ann ~offem~n ~rt 
;eet upon tue li>eir; Vid. Plow. Com. 229· 8. J30. a. Selgmor 
BerkeIeys Cafe. .... 

5. {lllmft tbe King Well entitletl to tbe matlllbip, pet tfje 
~{fate f~ liable to tbe c.[ontlition, anll tbe <fnttp goon fo~ tbe 
')5leacb tbereof. '. . 

I. ')Secaufe bete tbe King claim~ uullet tfJeititle .of a S)Ubrfct, 
ann tber£fo~e fi)all be in no ~etter conlltttott tban tbe $Subject 
nunet wbom be claims, upon tbiG 'Pea'll, Vid. 49 Ed. 3· 15. 
Habel Goodcheaps Cafe, ann 4 Rep. The Cafe of the Commi! 
nalty of Sadlers 5 5· b.tubere a tltbtrfitp IS taken bettuf,tt tDe 
Kings bautng an o~hJi"al ~tlate up!ln connttt(ltt, ann a bert: 
1lattl1e one. 31f it be an o~hJttlal ~flatt, tben tbe petfo~mance of 
tbe €onllttion muff appeat upon 1L\eco~n, eire toe ~ing cans 
not entet; otbetwife 1nben tbe King tlaim.~ unnet anotber. 

2. 'Qt:be Kings <enate berf t~ but a Qtbattel, viz. ~n Q.Effate 
nurtng tbe mtl1o~it!' of tbe marn; ann <ZI:battebl map be bi= 
1leael) oJ,&t of tbe King, ann beffetl inbim lUitbout ®tftce~ 
. 20 Ed. 4. I J •. ,31f tbe King beentttlen to an antlotnCon tli 
tbe mtlJbt of bi~ maelY, be map p~erent to tOe <tburcb tuttb~ 
~ut £lDtffce~ .~ Vide 6 anti 7 Eliz. Dyer 236.? 31t lt1a~ founn b!J 
IDtftce, . tbat a ~o~gagee.! of : lLantJf$ belll in. @)ocage,. llien 
feiicn of tbem ann of JLart1:J~ beltl in ~Capite, biG lJ)ett witbill 
ilge ; aftett1latl1~ tbe ~omago~ perfo~m£n t6e Q!onnitioil, anll 
pain tfje ~onp to tbe Qf.te(uto~~ of tbe ~omagee, ann clltten ; 
ann tbequeffion wa~, lnbetbet o~ no be fbouln anftuet tbe, 
~lofit~ to. tbe Ilting tm, Jl...ibet!' (uen o~ not r anb anJungen 
tont tOe ~o~6'ago~ fi)otlln receitJe tbe ~~ofits> p~erentIp,. ann 
ft)oUlti be put to bts monftrance de droit,_ to get biSJ ILal;Jll~ 
out of tbe Kings I!>anb~. 3 ann 4 Ph. ann Mar. Dyer 138. b.' 
€be Dutchefs of Suffolks Cafe; san (Jlffate 1na~ gU.l£n to tbe 
King fa intentione tbat be "Jouln grant otOet JLantJs tn Itcu 
of. it; tbe King. granten otfJer JLan'll~ in lieu of it to bolll of 
bim in Capite, mbo biell, fJhj J1)eir lnUbin age, ann in roarll; 
tben nil (!flltt!, tua~ matle fo~ II fuppofetl, b~eacfJ of tOe QI:ons, 

hitton; anti tbe ttnttp fS tOere ntlmtttetJ to be . lawful tftfJere, 
mere a 'J6~e.a{J; but it tua5J lloubten llJ{retber tbefe tuo~n~ 
lltlUlUnte1:J to n Qtl1nnttton~ 22 EIiz. Dyer 367- a. f!be ~O~~. 
ntllJee of JLannG beln in Capite, anti of otber JLanil~, taittl, bi~, 
!pete t.nitbtn ane; ann tfJe King reliefS ann l1ieG, tbe ~oma!Joi 
perfo~mfj tbe qJ:onnition anti enters, anll belli per opinionem 
Cur' Wardorum, tbat bf~ (!tuftp ttlRS$ lawful, lt1btcb' tfS a_ QtaCe 
t.fPaer~ tn t~ taoint~' : '. 

Object 
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Objefi. ~be King iSS not fubjrct to tbe <!tontJitiolt, but t~ 
entiltttJ to tbe ~~ot1tSS bp cearon of toe Wardfhip, tnbteb t~ an 
nntfent JFlotnet of tbe CrowD, no~ bas be notice. 

Refp. gss tueU a~ tbe ~ing map be. boulttl bp an etp~~rs 
fltolt'oitfon,tuben an (!fHate i~ cOl1uepen to bim upon Q.Contlttiolt, 
ilS appeatSj bp tbe <ZCafe. of t~e Wa~dens a~ln Commonalty of 
Sadlers, Co. 4- Rep. ~o a)au D.e be bountl. tuben be claimSj un~ 
..bee a cOIt'Oitional <!fRate, at' bere; ann as; appears bp lfabel 
Goodcheaps Cafe, 49 Ed. 3. afo~e,ctten) & ~erra tranflt cum 
onere; anti tbo a 1.1ttlter~ o~ tbe ltfte cannot be. mane upon 
lLail'b in tbe Kings W'otrelTiofi, pet n~n kquitur, tbat tberefo~e 
It call nat be tlog'n witb a C!Cotltlition; ann tbe Kings f!ttle bp 
Wardfhip roUte~ unnet tbe [[liII, l1lbicb cr£ate~ toe cttontlt= 
bon; fo~ if tbrre ban been no fueb mill, to.ere wouln babe 
been no fueb Wardfhip, fot~attbe ~ltle to enter fo~ tbe fton~ 
bttiotl b~oken i~ paramount to tbe ~ttle .bp.Wardfuip; ann tbat 
tbete map be an <!Cntt!' UP0.ll tbe Kings Ji3offelTioll fo~ a ~on~ 
tJfttOll b~oken, appeat~ bp tbe Qtare~ etten nlrea'Op out of Dyer. 
gnn fo~ woot ba~ been objecteD concerning Notice, tbete is 
no ~erfoll bere to gibe notice, fo~ tbe IDebifol hj beati, ann 
f)l~ I!>eirffj it Stranger to tbe (!enure ann tOe Watdfhip ann 
hot concerncb fn it, no~ mention en tn tbe Office lUberebp tbe 
King claim~ tbe WaI:dfhip. . .' 
. ~. $ltlmtt tbe @artp 110t to be in poiTelTton again" tbe King, 
pet uone can take abuantage of tbf» but tbe King btmfelf; 
ann tbe King bere ba~ not taken atlbantag£, fo~ it t~ mo~e 
ro~ bf~ atJbantage to be out of poffeffton, becaufe tben be bc;: 
comefj enUtlen bp Efcheat; anll tbe King a)aU be accounteD 
in of bt~ bell (title. Vid. 14 Ed. 4· 5· b. 5 Ed. 4 4· a. l/£ 
one i'tTice finD tbe IlJfft ltlitOln age, ann anotber finn fJtm to 
be of full age; tOnt tnbtcb makeJl ben fo~ tbe King fiJaIl be 
reeetben. 
. 6. lit if; ma'be a queftfon, wbetber o~ no tbe King be lnen 
entttletJ to tbf£j Efcheat bp \1fttute of tbiS !>lfice founn befo~e 
(!!ommitrtOl1ft~ f ann 31 concefbe tbat be i~. 

1;ut 31 conee{be tbe King tuell entttletl to tbe potfelTton, as 
tbis QCa[e i~, tbo tbete ban been no SDfftce at all; viz. bp tbe 
~eatb of b{~ ~enant tuitbout J1)efr; ann in 4 R.ep. 58. a. 9 H. 
7 .. ~. Plow. Corn. :2 29. h. Lord Berkeleys €afe, (!Cbere is a nt~ 
Uttfit!, taken betwt,;t, tn{f£n tbete ifj a poffeffio plena, a~ lUben 
tbe Kings ~enant i~ nflfetfen, ann tnben tbe poffeffio i~ vacua. 
lin tbe one (!tafe an S)ffice is necelTar!', but not in tbe 
otber. 

'l6ut alJmfttfn~ tbat an i'ffice f~ neeetfatp; pet 1I bolb tbat 
tbere f.~ in tbf~ Qtafe fufftctent matter of. 1l\eco~tI to entitle 

tbe 
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toe King bp tbi~ Commiflion, aSJ tueU afj if tDe !IDfftce ban been 
fotmn bp Writ.. _ 

14 Ed. 4· 6. anjungen, '~bat a ClComtuHrton to otber~ tloef5 a!1 
well entitle tbe King to an Efchear, afj a [[1rit to tbe Efcheltor; 
anti tO~ tearOll toete giuen lG,becaufe at) toe King t~ @>upetio~ to 
all JP£rrOl1~ tn Dtgntt!' attn IPonow:, fo be i£l ~uperto~ tn JLaw 
bp bt~ l\3~eto\Jatttle; ann tbe !Lam anmit~ of a fauournble con:: 
ftru(fton WU ~i £,£\.I£t tbe King ffj concerncll; no~ t~ tbere 81tp nitre:: 
renee bettui~t a general al1n a fpecta! QL:gmmUllon ; ttO~ t~ tbe 
Kingbmmn tf1 purfue tf)eWetbon p~ercrtbetl fo~ ~ubje(f£) t ~nll it 
ntbetlltp i~ tbete taken between tbe King ann a @bubt£ct, fo~ a 
~ubte!t callnoe take anuantage of alt IDfftce, virtute Officii O~ 
Commiffionis; but toe·King can bp bf~ Prerogative, tnberewftb 
alJtre~ I I H. 8. Keilw. 198 .. 13efil1eS tbc King t~ nct beln Up to 
fo~m~, if tbere be fufftcfent matter in tue 1RecO~l:J to entitle bfm; 
anD fo~ tbat Vid. 5 Rep. 56. lb. Knights Cafe, mbere a ILeafe lUll£' 
mane bp tbe )j!)~tO! of St. John of Jerufalern,upon contltttoll to. pa!, 
5 I. }Rent quatterIp; tue ~~io~!, war; llfifoH.lCil) anti tbe WJor~ 
remon~ tbeteof gtuen to tbe Crown: tbcn bp £1Dffice mo~e lRent 
1na~ fauno in arrear fo~ one quartet tban was nYe, pet belli 
goon, fo~ tbe Qtonbition 1na~ b~oken if au!' pact of tue mene 
lU£Hl tn attearo 12 ann 13 Eliz. Dyer 296. b. 3lf an ~tftce '0(1 
not nitta; tbe ~att!' @bon o~ QJ:bUn upon a fettIement maile b1! 
tbe aneeno!, tbi~ map be fuppUel1 £11' a €j)UIJlJcfffon mane bt' 
toe Attorny.Gencral, afJ a fupplcment to tue £Office. JEd • 
.5. 6. b. Ql fug!Jcfifon tbat !LanD i~ bcto of tue King, anti· tbat 
tOe [[tmllffJip bflon~fj to bim, rufftctcnt upon 31nfo~mattot1 
lUttbaut IDfftce. Vid. 7 Rep. 13. b. @lie Francis Englefields 
Cafe. ]f tge King be elttttlen bp .fo~fettute to tue benefit of a 
Q!ontlttton, ann glue autbo~itp to anotber b!,·JLetter~ :uDatent~ 
to petfo~m it; tuff;) being cerUBen into tbe Q,Ettbequer, i~ rUift: 
(tent to entitle t{)e King. 

J1)ere tbe King ba~ a 'ttftle lJPon lReco~l1, ann tbe poffeffio 
is V2CU3, o~ elfe tbe King btmfeif t~ in Jjt)olfetrion; ann Co tbi 
King futftctentlp entitle'O to tbt~ Efcheat, ann tberefo~e tue 
JLeffee of tDe a1Tignee of tue Kings ~atentee, ba~ gool) eaure 
of rittion; but atJmtttit11J tuat tbe Kings ~atentee balttto ~itle? 
pet b!~ l,@01feffton i~ a lJoon ~ttle againlt tfJe il;)efenbant, fa~ 
lllbolU no 'Qritle at aU i~ founn t ~o upon tbe tub ole matter'be 
p~apen 3lungment fOl tbe ~Iatntitf.. " 

afttttuattJ~ ill Eafier Term,- Anno 16)6. Hide argnen pro 
I>:::endente. I. ~bnt tbe £Office founn 111' tOe (ffcbeato~ of 
Surry IDaS gooll, notlUituftanbfng tbe negatibe tnoln~ tn tbe 
r ~ayor of Londons ~atent. Vid. Dyer 135, 209. being in tOe 
fame QtOUnt~. !lnn tbt Statute of 23 H. 6. tntlfct~ a penalt~ 

upon 



16 T er. Mich. 1655. in Scaccario .. 

upon Efcheators, if tbtp no not caure an IDfftce to be founn 
tnttbfn a montb after tbe [[(ttt comes; to tbcir banD. Vide 
9 H. 20. 7 Ed. 4· 17' 4 Rep. 4 6• Holcrofts Cafe. 20 H. 7· 7. 
fltbere if$ a l.lU.1etfitp betWeen general autbo~itte~ ann parttctllf 

lilt 3ltttifnictions;; "(I~ bl tbere anp namage to tbe ~att!' beee, 
but onlp a b~eatb of tbe Libertp. 2~ Perkins maker; a qucere 
upon tbe Kings being (ubject to a (ltonbitton; but alllnitting 
tbat be tG, pet nottce muft be gillen btfo~e tbere can be an 
t!tn trp upon bfm. Dyer I ~ 8. Goldsborpughs R.ep. 137. fil:be 
IDuke of Norfolks Cafe, Pafch. 7 Jac. Popham. Rep. 8 Rep. 
FrauncesCafe. 3. ~be !pdt cannot enter aftet fJDtftce faunn, 
ilnD tbe King being tn JItl0tTetfi0l1. Dyer 139· 49 Ed. 3. 16. 
:2 R.ep. 4 Rep. 4. g '(title of <!inttp cannot (!ffcbeat, fOl1Ubere 
tbete {11 an ~rcbeat, tbe Kings '(tenant muff bie in bts; fJ)omage, 
nnn fo tbe [[(tit of (!fCc beat run~; tbete muff be a ~enute 
bettnttttbe King ann bint, tnbfcb is; not gere. 7 H. 5. 8. f5 Ed. 
4· ,I I. 7 H. 4· 47. Bro. Tit Entry Congo 36• Obj. ~'be lIurp 
ba~ founn it. Refp. ~attet of Law cannot be f(innn b1' tbe 
3rUtp, fo a~ to btnn tbe Q!';ourt. Plow. Com. 114. b. 23 I. b. 
27 H. 8. 8. 5 Ed. 4.7. eO be canclunen pro Defendente. 

Vide Cr. Jac. p. [[lbere tt fs; antUl1gcn, ~fjat !Juring 
~be Kings l\3otreffion, tbe King befng entitlen to tOe ~~ofit~ 
bpa ~ttle of martifiJip, tubicb is; paramount; no b~eatb of tl 
€ontJttton b1' tue €emmt fiJftll f(l~fett ttc (!faat~. 

The Proteet:or dgainfl Wyche; 

A' .f! 3illfo~lUation ret~ fo~tb, ~bat at Gravefend tn tbe 
(tountp of Kent, upon fueb a nap, tn fucb a ~etref,

tpen ann tbece tiot"lJ, fucb a ~etron relien 206 1. 4 s. tn ®oltr, 
from certain t@etron~ tutknoum, tbea ann tuere palling, 01 UPIi 
On tbett patrage in a certain ~bip ftont R.atcliffe, in tfje <!tOU": 
tp of Middlefex, to patt~ be1'onn tbe eea~. Wyche tbe De: 
fennant came in ann ciaimell l13~opettp, ann plealJen tbnt no 
\lOoln tuaa founn in anp [leffel, bp anp pal1lulJ, o~ upon tucie 
patrage ftom Ratcliffe to patt~ beponn tfje @lea; ann itrue bee 
ing jopnen tbCtfUport, a Ven' fae' lllnS$ awarneD from Ratcliffe, 
ann a <r1etl1ict fOtlllli f~~ tbe ProtetrOt. 0erJ'eant Mayn-ard 
moben tIl attea of 3!ungmcnt, ftbat tue Yen' bl not tueu 
atuatncb,fo~ that it ougbt to babe come from Gravefend in Kent, 
lnbcre tbe !lDffence tuaa lain to balle been committeD; fo~ tDo 
tbe [tetTel if.; fain in tbe 3lnfomtatton to babe coJ1te from Rat
cliffe, tbat i~ not material, it i~ but a fapnal ann ItO fub~ 
anntfal part of tbe 3lnfo~mation; no: t£' tOete anp anftnet fa 

it, 
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it, o~ 3/tTue tenn~£n upon it; ann tbougb Ratcliff baD been 
matcriaUp name'O, pet finee notbing i~ anfweteD a~ to t~, but 
onlp to wbat t~ fain at Gravefend, ann 31tTue taken upon tbat, 
tbe Ven oUllbt to baue come feom Gravefend anD not fromanp 
lltber ploce. ann a'Omitting tbat tbe Vem::e ougut to come 
from Ratcliff, pet it ougbt to come from Gravefend too, anti 
tbe ratber fo! tbat tbe ®ffence IS lafO tbere. anti tberefo~e bere 
is a mtftrpal fo! waut of a tillb,t Venue; anti it f~ upon an Jln
fO!U1f1tton, 1nbtcb i~ not aiDeD bp tbe Statutes of Jeotfails. 
2. 1!t.be 0e(~utc bere i~ mentiolten to babe been not bp tbe 
~earcbet, tubom tbe ~tatute of 2 H. 4· c. 5. 'Otceaa to reiit, 
but bp Huotber perfon. anti Once tbat ~tatute fi.te~ it upon 11 
particular IDfficer, mbo f~ knolUn ann tntruffetl, no otber pera 
fon oU!Jbt O! baa autbo~ttp to rci~c; ann tbtfj appear~ Itkel11i[e 
bp tue faving, tnbicb gfll£fj tbe ~eatcbet potner to alloUl tbe 
patt~ biS3 tcafonabfe Q.E.tpences.;, tllbicb no otbet bafj potner to 
llo. 3. ''Qtbe 3\tTue ifj taken UpOIl a disjunCtive, pailing or up
on their paffage, ann tbetefo~e it if.) ill; fg~ tbore ltlo~tJfJ no not 
Ogntfie ene ann tbe fame tbillg; ~bel' ate not Synonyrna, fo~ 
nile figntfics; tbe p~erent, ann tbe .otbet tOe futute, tenfe ! ®ne 
h£token~ a teatJiller~ to par~, tbe otOer actual patTtttg; anti 
concluded for the Defendant. , _. > 

Finch fo~ tbe Protector. I. t1l:be Ven Fac i~ well ati1atbe1J;' 
llecaufe tbe IDffence i~ a contittue'O IDffence ann began at Rat..' 
cliff. 2. ~bt~ DfflJunctttle fignifie~ but one ann tOe fame tbfng 
tn common tnten'Oment. ann if it filere otbetlUife, pet in fome 
e,[are~ a Dtf5junettue ba~ been aHowell in an Jltrue, Hob.Rep. 
Keble anO Osbafion's Cafe, ann 3 I H. 8. Dyer 4~. b. 3/n an l!n~ 
fo~mat{on tn tbe eercbcQuet fo~ fiJipping QJ;lotb wftbout paptng 
<!utlom fo~ it: f!:be IDefentlant tral.lerfen, tbat tOe Q.Cutlom 
11)(1£1 not conceatell o! \nitbn~atnn modo & forma prout &c. ann 
3ltfu£ 1tla~ taten upon tbt~, anll it tna~ atlmittell ttl be a goon 
ltru!:. 3. anp perf on ntap r£t~e ft)J tneU n~ a ~garcber; it bea 
tllll fo! tbe common ODooll anll tbe King's Thl~ofit, elfe tbe King 
mfgbt uetp eilmp be tJecciuen ann llefrautJen; ann tbe <!lerDict 
rupplie~ tbe nefea, if it be one. Et adjornatur. 

at ullotbl?t 'gap in tbe fame ~£tm Windham arguell fo~ tbe 
IDefeutJant: I. Sl f5>earcbet Dugbt to feiiC; but no otbet 
pttfOI1 can. 31t tna~ a <ZI:time at tbe <ZI:ommon lal.U to tranC. 
po~t Coin, Vide 3 Inft. 9l , 9~· but not to be tn palfalJe ltlttb 
it. ~o it was.; an IDffence fo~ anp ~an to go bepon'O ~ea 
l11itbout Licente; anti pet it tuaa not lawful fo! anp to nop tbem; 
nun bp tOe ~tatute of 18 Ed. 3. not printed, it tuna matle 
Felony to ttanCpolt Coin; but tbcn came tbhl9et of 2 H. 4. 
~nn COl1fircat(~ it, if feti£b in tbe palfage, ann l!il1e~ power to 
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tbe eearcbet to Cefie ilntl allow to tfJe part!' bi£S tea.foitab~~ 
Ql.rpence~, tubicb fa. a iuntctal ~ower; anti tbc (!f,rerclfe of It, 
is;; calletl bp tbe act The Award of the Search~r, Hob~ Rep~ 
::145. Py anti Wefions Cafe:. 31n an J1nfo~ination a Woictptua~ 
bcmantJe)), lnben onlp a tbfttl part :tuag 11ue, ann bell), to be 
ilaugbt. Objea: '(tbe f5tatute fa onlp ill tb~ atIttmattll~, 
tbat tbe ssearcber map reiie~ " Rerp. ]t lJJ a ~tUll anti a 1«" 
nittal ntlower gtUen t~ tbe ~eatcber, 1Dbttb i~ not tram~fet= 
table: anti tbe ~tatute fa introtluatlle of a -mew !Latu, Plo. 
Com. I [3. a IDtberfitp t~ taken tnbell a @)tatute f~ tnt.ronurttbe 
of· a nem !Law, anti roben not: ,3]f it be introtluaU.1c, of tl 
new JLalli, tben no ~atl can nlt in tbat, affatr,but ,ac" 
co~nfnlJ to tub at tbe ~tattlte ntrcct~; ann rueu an atfttmatille 
~tatute implief5 a negatiue; otbertllife if tbe ~tatute be but 
ilffirmattue of, anti antlitfonal to, tnoat toe latll tna~ befo~c: 
')But tbif5 sstatute bere t~ tntrotJuatue of a new lLaw;' ann 
tberefo~e cannot be put in <!f.recutton tut at(o~nfng to tbe 
true fenCe ann meantng of tue get it felf. 2. ,floe fecond 
Jj!)otnt tn tue QCafe ifS, tuat bere t~ a miffrtaI, ann tue Vifne 
ill atnartletl: jfo~ tue ®tfence ifS latn at Gravefend tUlip; 
fo~ it fa fain, tbat at Gravefend in a ccttain dletTei tbere toe 
~art!' ban feiiell tbt~ Q1)oltl to tbe ure of tbe ProteCtor; .[le~ 
eaufe tue fain ®olD wa~ toen anti tbcte fountl ttt tbe poffetftoll 
of ccrtainpctfons unknown, tuut tnere tbcll ann tbere in paf= 
ling to no from Ratcliff out of England; ann tt noes not ap~ 
peat: tbat tbe woln tna~ tlltr at Ratcliff, but at Gravefend 
11I1I}?; no~ noe~ tbC IDefenl1ants }l!)lea n~aU1 tbe Vifne elfewb£'re. 
fo? tbe }1!)Iea t~, tbat t be faitl Q!;olll lna!j not (ounn in tbe QCu .. 
nonp of all!, perrott in palftng ill an!, Sbip o~ (!leffd gotng 
cut of England. gun tUt ILatn i£i betp p~ectfe ann curiaus 
in ,atnarllfng Venues to tbe p~oP£t ann ncareft place to murre 
tbe gaa was; committetJ, 6 Rep. Arunde1s Cafe. JaO~ ts fbts:; 
¢qfe ante)) bp allp ~tatute. anlJ atlluit tbat tbe Venue ougbt 
110t to come from Gravefend onl!" pet it oug-bt to come at 
Ieaff from Gravefend anti Ratcliff, finee tbe QCountics of Kent 
ann Middlefex map well join, Vid. Hob. Rep. Cook anti Clerks 
€afe, 30 5, 306. concerning a wap tb~oulJb tb~fe (JjtU~, tbe 
]jUtp ougbt to come from aU tblee, Vid. etiam 10 E. 4. 10. 

@lcr;eant. Maynard on tbe (am~ ~nc. flrbe @)earcuet onlp 
ougbt to relie; fo~ tbe 0tatute IS tn tbe alffrmatiue, anti tn. 
tronutttbe of a new Lam, tubfcb makes it impl!' a negatibt. 
13ut an afftrrnatibe @)tatute tbat ts in atTirmance of tbe ~om. 
Ulon law tI(le~ not tmpHe a nClJatillr. 

Finch fOl tbe Informer. I. an!, perron map fdie, quia pro 
bono publico s nnu· notbing bfrt its atuen to tbe informer. 
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~. If none can fei;e bp law but tbe Searcher, tben ft t~ tm .. 
plieo bere tbat tOe ~eiiure tn tbfs <!tafe tna~ 111' tbe ~earcuer ; 
fo~ tt is faio, tOnt tbe ®oltl tna~ feiien, ann pon fap tunc 
none can fefic but a@)eaccber. 3· ~be Venue is weU alUar'ben, 
anti tbe 3ltfue well joinen upon a Df~juttctiUe, 24 Car. B. R.~ 
Jenny anti Frevil's Cafe, t9ap o~ enufe to be pain, put in ttrue; 
briO to be tueU enougb. gntl in tbe §Statute of 2l Jac. of 
Jeofails, 3Jnfo~matio1l9 fo~ tranfpo!ttng ®oln are e,tcepteti. a~ 
to tbe ([afe concerning a [[tap, tbat ba~ bren objetten; tbe 
terminus a quo i~ traberfable. 

Atkins on tbe Came title. I. ~be tno~nfj of tbe etatute of 
2 H. 4. are not compulro~!" tbat tbe ~earcbet muff, but 
map rel;e. 2. 'C!l:be .Jro~feiture batb not tiCe upon tbe ~etiute, 
but upon tbe ®ffen(e, tubicb began at R.atcliff: . ann tn Py's 
Cafe, Hob. (befo~e citen) tbe 3lnfo~mation ltlafJ beln gwn ro~ 
tbe ming, t{)Dugb not fo~ tbe 3lnfo~met. 3· ~be Venue ffi,C 
lneU atuarllell; fo~ tbe act ifj tranfient, a~ in cafe of i1n ~fcape, 
it f~ an (!ffcape in anl' <ZCountp lUbereeber tbe partp comes, 10 
Ed. 4. 10. ace. 

(the Attorny General arguen to tDe fame purpore: Et ad~ 
jornatur. 

gt £tnotber nap tOe Barons all beU.1 tuat tbe Jllfue lUaa tutU 
jopnell, nottuttbffanilfng tbe ni~junaibe" bccaufe tbe part~ of 
tue llt~junctibe ~~opofition are §SpnonfntOu~, Vide 5 Rep. 
Dormer's Cafe. 13ut tbe!' fJeltl tOe Virne to be mfratuarlletr, 
l1ecQufe aU tue fact anll 6Dffence appearetl to babe been in 
Kent anll not in Middlefex, ano tbe Venue muff come from 
the neaten place. mbereupon a netu Venire lUa~ alUatlleti 
to tbf €Sbetitf of Kent, returnable nett (ltetm tn o~tler to a 
~tprd itt 15ar. anti a ~rpat at ')Sar being ball tbe nett 
(term, tfJete lUaf-' U d1etnta fo~ tbe IDefennant; anll tben a 
Itew ]nfo!mattoll lUaa p~efett'n tn tbe JaaUle of tDe Attorny 
Gener.:1l onlp fo~ tbt~ ®OIO, anti tbe Matt lain in Middlefex, aun 
a nem (ttpal at 15ae O~l1eren in Eafter Term nett: ~t lDbtcb 
time it t!Crpaf being ban, tuete 1Ua~ allotDec (llerntct fo~ tbe 
iDefenllnnt. ~nn it lna~ mobeo ill areea of ]utigment; 
tbat tbe fo~mer 3lungment tuaf-i not well ellftell; fOl tbe Qfnttp 
lUa~ tbtu" Q9ia videtur Curi;;e hie quod prior Yeo. facias erro
nice emanavit, ideo Venire de novo agard &c. lDbfcb iSS amir~; 
fo! it ougbt to bnbt been; Qy9d prior Ven Fae and the Pan
nel be qua(h'd. 

Finch. ~be 3lutJgment Otlgbt to be arreffetJ; fo~ elfe tDert 
tuill be a nouble Ven Fac upon tbe .file timul & femel; tubfcf) 
muff not be; fo~ £D~efinent~ be cftell Rafral's anll Cook's En
tries. 'lSut otbeclUtfe it 11$, lUben a Ilclu Ven Fae irS altJarnen ta 
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fuppIp a nefect in it [1etntet: JF'o~ in ti)at caCe tlJere bl ItO n~" 
fault in tbe (!Court. _ !ani) tbetefo~e in toat Q!afe tbe <!Entrp t~ 
not Q90d Ven Fac & Pannellum caffemur, a~ t~ lUben tbe 
Ven Fae if.) infulftctent ; .cO! tbat it) tbe act of tbe (!Com:t. ann 
be citetl 9 Jac.· B. R. the ~arl of Northumberlalld's Cafe in a 
Quo Warranto. . 

eerjeant Maynard contr. ~bc mannct of <!Cntep in Cucb 
Q!afe~ if.) tbe ~fft,e of tbe <l!lerluZ, attn tye 3\ungment of tbe 
¢ourt ifj not requiCite tn ntcb <!tareS); ann ~~efinent~ batp : 13ut 
it be amiffj, it is; but a mttlalte of tbe ¢Ierk, tubicb oUlJut not 
(Jl rear~1Jt to. allottl tbe .31ungment of tve Qtourt. -. . 

at anotber nav ~urner atguen fOl Wiche: fitbe Dffferenct 
i~ tuben tbere if.) a [lettlfct giuen ann wben not ; fo~ If toete 
be a <r1etbtct giben upon tbe Ven Fae ann reCO~l'Jei'l, tbete: 
l1eens; tn t,bat <tafe no fo~mal 3lullgnrent to quatb tbe Ven Fac 
if it be ill! ')But tuben tbere fg no [letnt~, Cueb a 3iul'Jgment o~ 
~nnatll 'of t(}e' Q!:ourt t~ riecemlrp; fo~ elfe tbete 1noulll be a 
llouble Ven upon tbe 1'\011 at one nnn tf}e Came time, upon tuuicb 
tbtte migbt be two ~tpalfl in onennll toe fame ([allfe, ll1bteD 
ltlouln be abfut'O: ann tllitb tbffJ nitference tbe ~le(inentg a,. 
neff, <::0. lib. Intrat. 253,340. Raft. 210. & 8 Rep. Loveday's 
Gare. Object. 9 Jac. R.efp. €:bere ltlafJ no <l'1etnitt ill tuat 
([are, anll tb~refo~e it comefl not up to OU'; ([afr. ObjeCt 
~bete f~ bere a negative pregnant, uti. That the Gold was 
not found in the poifeffion of any perfon going beyond Sea at 
~laberen~. R.efp. ttbe ~ta1ttr{e t~ in tue fame {term, to at 
toe ~UnrJJ.e is. Object. [lnlef~ fncb a 3lungment be entre)), 
tbe 3llftte~ of tbe 3lutO~~, wbo llfO not appear, wtu be I off. 
Kefp. ~bat cannot be after (!1ttbia, an bert. 

Finch pro Q.:1er. ~bat an infutrident Ven Fae requiteS 
(ucb a :3!u'Ogment, viz. Quod breve & Pannelum ca{fentur, Viet 
the New BQok of Entries 253, 395. Raft. Book of Em ries, 2 10, 

2 3. New Book Entries,476·5 Rep.4I. and Keilw.56. 6 Rep. A
rundel's Cafe) Cueb a 31ungment gibelt. Trin. 3 Jac. Sturges 
tlnn Jerkin, in Falfe Imprifonment, ann Trin . .(0 Jac. B. R. Mor
timer's Cafe. Et adjornatur. 

Rook's Care. 

T IlJere ltlafj an 3lnfo~matfon agatnft Rook fo~ impll~ting 
twenty Pottacoes of Tobacco of fo~tefg.ll gt011ltb in it 

metrel not belonging to an!, Of toe l@eople of tbtfJ matton . 
but it fs; not faill tbat the Goods imp~ten belonged to them; 
a~ .tbe ~rt tuns,. but (onclutJen generallp COntra formam Sra. 
tUtl. ann aaet a alerl1ta fo~ tbe llnfolmer, It lttaSJ mODel) in 
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grreff of 31ullgment tbat tbe mort material part of tbe act h1 
omitteD, viz. (to them belonging) fo~ if tbe QDootJ~ iUlpo~tel1 
bo not belong to tbifj ~eople of tbe mation, but to it @>tran .. 
!Jer, tben tbep ure not fo~fe(te'O l1lttbfn tbat <Ztlaufe of tbe late 
get. anti tbe lUo~'t1~ contra formam Statuti tuill not aita rub= 
tlantiaI nefect~, a~ tbf~ i~. '£0 mottb it tl1tl~ anftueretl, tuat 
tbe tuo~n~ cONtra formam Statuti nillell it; afj in '4 Eliz. Dyer 
3 12. Jln an action upon tbe @)tatute fo~ ttiilraUtinlJ averia ca
IUCa! contra formam Statuti; It \1.1lU:; not al1ettcil tbat tf)ere tuafi 
a fufficient tJiffreffJ befitleS, fintl pet tbc Declaration beUIIJOOll~ 
~o tn 11 H. 4. 13. <I1pon a JRabtllJment of a [[loman contra 
formam Statuti, lUftbout faphtg, She confented to trre Ravillier~ 
ilUtl pet anjungen !Joon~ Sed nota, ~bere €are~ no not com£; 
up to tbe Q,CaCe tn que1lion; fo~ in toe fo~mer Qtafe it Uluff 
come on tbe otuer fille, ann fn tOe fecontl (;!Cafe tbe Ravilliment 
implies tbat fiJe confenteo not; ann tbetefo~e contra formam 
Statuti i~ {Umoent III tbefe Qtare~+ '15ut per Curiam contra for-: 
mam Statuti \nUl not afo tue 3!nfo~matton tn tbt~ CZl:afe ; it being 
tbe man material patt of tbe. act, wbicb createtl tbe ~lfeltce, 
ilnn tberefo~e ougbt pun(fuaUp to be purfueo, anb 31ungment 
inas arrerte'O. '15ut tbe (;!Court wouln anbUe ltlbetbct tbe JlU'DIJ# 
ment tlJoulO be tbat tOe part!! iret fine die, blitgout tbe atfent of 
tbe Attorny GeneraL 

turrier contra Cryer~ 

U taan an Englifh Bill in tbe Exchequer Chamber tbe ftare (5) 
lUn£), viz. an Abbot ban a ~tfl lDitbfn tbe Kings ~an= 

no~,at tubfcb ~m aU tbe 31nbabitant~ lUere baunn bp Ql';ul1om to 
grinn tbete Qf;O!l1 &c. f4:be King granteD tbe ~anno~ obet; 
an'll tbe ~flI came after11latl1S; ta tbe Crown bp tbe l1Ufolution 
of tbe 9bbp; ann tbe King granten it inter alia in Fee-farm, 
ann tbe JReOantfj ann 3lnbabttants were l1ecrretl to grtnn tbere, 
as if tt \nete a ~~etogattbe ~ill ann appertaining to tbe King's 
~anno~ , at \nbfcb of common Right aU tbe ~enant~ of tbe 
~anno~ oug{}t to grinn tbeit (!J;o~n, ann bp €uftom all tbe 3lnc 

babitantS. Qnn tbiS tua~ l1ecrren upon biew or l1iber~ @~eti~ 
n£nt~: but none of tbe J.l3~ellt1ent£' lUere in pOint, to lUft, of 
a ~ill in gtOr~, tubicb ueber wa~ apperttlininll to tbe King's 
~annOl, O~ o~fgfnall!l in tbe King~ 
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(6) 

The ProteCtor verfus the Lord Lun11ey. 

A ')Silt tua~ ttbibfteL1 againll bim b1' toe Anomy General 
to tltrcOllet bts) teal anti perronal QEtlate, anti l1lbafrecret 

anti frautlulent ®ift~ anti <ltonlle!,ance~ be batl matle; fo~ tbat 
be \U~ outlawetJ, tuberebp bt~ ®OODS anti tbe Ilt)~Ol1tg. of bt5 
:tanll~ tuere fo~fettel1+ f;tbe Defenllant demurred, qUIa nemo 
tenetur prodere feipfum, anti to tJtfcober bffj ~ffate upon a 
Forfeiture. 13ut tbe Q!:ourt beltl tbat be ougbt to make ant: 
ftuer to tbi~ ')5i11, becaufe tbe Protector is entttuletl to bta <!E .. 
fiate b!, COUtre of Law; ann tbe ®utfatu~p ia ill ttJe nature of 
il ®ift to tbe mittg, o~ a 3iutlgment fo~ bim~ gntl a common 
petron map, balle a16iU of Vtfcobetp in tbe lUte QCare, to £n~ 
able bim to take out <e.tecutton: anti be tuafJ ruleD to anCwer, 
quod nota. 

Stanley and Pegg. 

(7) 1M an Engliili Bill ta babe tbe ufc of Depofirions taken ilt 
tue Dutchy, at a 'Ctr!'al at tbe am~eg, tbe QtaCe b.1a~; viz. 

i!:lUo Qtommoner~ on tbe bebalf of tbemfeilles ann aU otberr; 
tbe Qtommonetg ltlitbin, &c. p~ef£rt£l1 a '16iU tn·.tUe Dmchy
Court agathff tbc ®tuner of toe }Lan'll ill mbteo Qrommoll 
lUaa clafme'll, to babe toete Qtommoll, mblto tuaa Deceit'll at .. 
tO~nfllgl!, fo~ aU toe Qtomtllouer~. 2nD noUl tf]e iDefentlant 
balling putcoafcn JLanD~ tuftbfn tue CZl:ommon, anti tbe "otn 
113Iafntiff being tueu ann !'et a (!Commoner tuere, but not 
nameD a ~laintUf in toe fo~mtt 13tll, p~eferS bta ')Om bere 
(tbe Dutchy-Court being put nowll) agatnff toe DefenDant 
Peg, to babe tbc tlfe of tbc IDepofittolT~ taken in tfJe fo~met 
QCauCe+ tto rooteo toe DefenlJant tlemurretl, becaufe neitbec 
tbe Plaintiff no~ Defendant bere lUcre ~arties to tue fo~met 
'J5U1. gun tbe IDemutter tuas allowetl ; becauCe toe ~artfe~ 
bere lUtre not actual lIDartie~ in tbat ~uit, tDougo t{Je @)Uit 
tocte tua~ ro~ tue fame <!taufe upon tnbicb tbe actron at JLam 
ll1a~ b~ougot, ann of general concernment; ann it feemen 
bartl, con~Uering tbat tbe iDefennant bere tlaimen linnet toe 
[)efentlant tbcre. 

Morell 
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Morel verfus Duglas. 

A ft ~nglillJ 13m tuafJ p~ererren to be relieben againff a 
31uttgment obtain en at JLaw upon nihil dicit in Debt 

upon itU IDbligation ; tbe \!fquitp of tbe 15iU being tbat tbe 
~onp \lla£S pato: '(to tbts 'l5tll tbere tua~ 11 Demurrer, upc 
lln tbe ~tatute of 4 H. 4· tbat aftet 3jungment the w>artJ! 
fi)aU be in teft ann peace, llnler~ Error o~ Attaint be b~ougbt. 
gnn tbe Qtourt allowen tbe Demurrer. ann Langham ann 
,Limbry's Cafe tna~ citeD tn point; tnbfcb tna~ rulen in tbe 
J!)oufe oflLO~tI~ bp tbe abutte of all tbe 3!ullite~ fn tbe laa long 
JI!larltamettt; tbe matter befng 18000 I. nama get; JJfuen in an 
9fliOlt of Qtoucnant, ann 31utlgment tber£upon. . ann tbe <!rafe. 
llettnttt Throgmorton anll ,~ir Moyle Finch,tuberefn it tuas 
anjungen tb8t aft£,t 31ungment. fo~ ~be ~o~tgagre in ~Jectment 
a Qtourt of ~quit!' cannot reUeue tbe ~o~tgaJJo~; but be 
ougbt to babe p~efettetl bt~ '16tu befo~e 31ungment. ann tbo~gfi 
tbe l\!)~eamble of tfie act l1oe~ not mention <!Courts, of <lfqu[tp, 
pet bp Q!:onllruflfoll tbe €1>tatute e,;tenn~ to tbem~ 

, . 
lhe Attorny General verfus Andrew~ 

't"· . 

(8) 

S'" 31JLt~···· Harrirbn acltnofilIe'Ogeb two 3lungment~ in Debt (9) 
to one Andrew, upon ')Bonn, ann tua~ bountl to one 

Fielder in a 1130nn beatlnlJ nate befo~e tbe 31uilgmentg. Fiel-
der atrign~ bt~ Debt to tbe King, Andrewo talte~ out 'lEteeu: 
tion UPOll bi~ 3lul1gmentt1, viz. Uno Elegits.; bp one be ba~ tbe 
~oiet!" )lub bp tbe otuet tue otber £l)joiet!' Of ibit • • • + . Har-
l'i(o~'s JLatltl~ e~tentlen; tben i1!lloceC!l ilfnell out of tbe Ex
chequer fo~ tbe Dellt alftgnen to tue King. . gnn tbe que~ 
filQn tua~, tubetbet o~ 110 tbe King l1Joulil be P2eferren in t~it; 
~are f gntl· tuell, tubetber anp of tbe lLantlfj are Ipable to 
tbe King's Debt, fO~ tuat Andrew batb taken aUtbe JLanlJ~, 
\Ubetea~ tip b{!J Cecotll1 Elegit be ougbt but to babe taken it 
Slaoiet!' of a ~oiet!'. r , ' ; 

Shafioe, pro Q!ler, tonceillell tbat tbe King's Debt tlJollln 
babe p~efetme"t. ," 3lt i~ is to be obferuetl tbat it tua~ two pcarf 
after. tbe 3lungment~ obtainetl" ann one peat after tue iDebt 
ntTtgll£tl_ befo~e tbe Extent wars.' ., ~bc ,)Law fabour~ tbe King 
in tbe Recouerp of bi~ Debt~; ann gtue~ btm ~~erogattue~ tn, 
bi~ Qf~ecutionbotb tut~b t~rpett to tbe ~OOt1~, lLann~ ann 13ol1!J 
of bt~ [)cbtol, I. ~1l to bi~ Good~, Vid. 3 R.ep. @)fr William 

J-krf)nts 



Ter. Mich. 1655- in Scaccario/ 

Hcrberts Cafe, Dyer g 28. F;N:B. 28. b. Vid. }' Stat. de 25 E.3. 
cap. 19. Hob. R~p; i i 5~ 2. jfo~ bia La.ods, Vide Co. Magn. 
Charta p. ::w6. F. N. B. I J 7. 5 Rep. KOigbts Cafe, 56. sau a 
~al1fj lLanti~ fiJall be £ef1en upon an g[)bHgution atftgl1en to 
tOe King, tbouJJU tbe ~bligft bimfelf cotlln baue but a ~oi£tp. 
3. jfol btfJ Body, Vid. Dyer 197, 296. ann fo~ tOe Kings W~e. 
rogatil.l£ afJ to Off.) IDebt, Vid. 45 E. 3· Decies rantum 12. 4 
H.7. 17· 33 H. 6. 27· 38 Aff. 20. '([be Klog ougbt to be p~e= 
fetteD tn tbtJj <!Cafe of our~, bccaufe upon tue atTtgnmcnt or a 
IDebt to tbe King, tbe QJ;nquitp IfJ, wbat lLaniJfl (be ~ennnt, 
ban at tbe time of tbe amgllment f Jfo~ from fbnt time 
the!' become Hable to tOe King, ann it tfJ founn tbat @tr John 
Harrifon ban tbefe LantlfJ tOen. Pafch. 2 I Jac. in Cur Wardor 
~tt E<:iw. Cooks CJfe, ~it Chrifiopher Hatton ban fimiun 
mfeflto bimfelf fo~ life tllttb nibetfJ lRema(ntJ£t~ ouee, lllttb if 
power of Beuocatton; ann tbcn be ttJa~ mane l~em£lub~ancer: 
of tue ficll Jfeutt5, ann became enllebten to tbe King, ann nieo, 
bf~Jl)eit witbtnagc; anD tu£n tue lLantJ~ fa fcUen tuere ct. 
tennell, ann bp Doder1dg, Tanfield ann Lee,belll rbat tuep mtgbt 
Well be ettenDen; bccrmfe tbe pamer of JRebocatfou fubjraell 
tue ILonti£t to -bt~ Dtfpofaf. ann Co. Jurifd. of Court~, I I 5,. 
'1Bonp, JLan'O~ :ann ®oon~ are Ipable aU at ollce fo~ a IDrbt 
ilfftgetl to tbe King, tbougU not to rbe ~UfJJfct, to tuDom tDe 
IDebt tuaa o~iginanp owJug. 2. ~be 113~to~ttp of tbe ]utJgment 
ta of 110 abail in tbe Ql:afc; upon tbi~ Bule of law; \Oiz. tbe 
King's ann tbe ~Ubjfct~ '(title concur, tbe King's llCttle fiJtlU be 
p~eferre1l, Vid. IDame Hales Cafe, Plowd. Com. 158. Baron 
i.ln~ Feme (lee ]ofntctlantfJ fo~ !,eat~, tbe J1Ju~banll n~otutt~ bim~ 
(elf anll tbe [[life fa in bp @Dutllt1to~; pet if tbt~ be aftettnatn~ 
founD l:ip i'>fftce, tbe King UJaU baue tbe wbole 'ECetll1. ani) 
.(01. 263. b. 32 I. Wefton, 3lf a ID:tUnin purcbafe, anD tbe tOli) 
fei2'e, ann after1Uarllfl tbe dliiIain be founll to be an ]tJeot a na
tivitate, toe King map enter notmitbffontJfng tbe ~etiure; fo~ 
laches of (fmrp fiJalt not p~ejunfce toe King. Hill. 4 Ed r 6. 
~endl. Rep. ~n flEffate fa gtuen upon con'tlitton not to commit 
tli:reafon, ann aftet1llatllfj tbe partp cOll1mit~ ~reafon, tbe 
King's fiCitle fiJalI be p~efetren, ann be fiJan babe tbe JLano. 
44 E·3·3·(ltellin 10 Rep. 12 7. Clan's Cafe. ]ftbeKing~s 
(tenant pap bt9 iaent to tbt King UpOll toe nap, tue King's 
~uccetTo~ fiJaU babe it pain OUet again. @)o if a Billiop co~ 
late tbe fame nap tbat be lii£fl. 3· ~be <Le,tUllt of tue ~Uft of 
Andrew canllot.p~£Juntce tue King, quia nullum tempus occur
rit Regi, 50 Aff. 5· Plowd. Com. 26 I. Jlf a [[lftlotn babe a 
)Leafe fOl peat~ I.lp ~urutbo~fiJtp, pet it fiJaU be Hable to tbe 
IDebt oUJing to tbe King bp bet flJu~bant1, Plowd. Com. 559. 

'Qrbere 
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'VLbere elln be no Tenant at fufferance oftbe King's fLantr, quia 
nullum tempusoccurrit Regi, ~i H.6. '27. !lDf tS~opertp in 
Market overt, Litd. Villenage, 178. lIf tbe King's ll1tUetn PUt", 
[bare ann aliett, pet the, King map enter, I I E. ~ I. ~ I E. ~. 
Droit 13. '{[be King's @~£to!JatiUe in darrein prefentment, anti 
in droit d' advowfon, ann Co. Lit. 294. h. ~o tuben tbe King's 
flCenant boln~ ouet bhl \!tetm be 1!$ an 31ntrutaer, Co. Coron. 
188. mbere tbiS if3 fain to be an ancient ~~ero!Jatflle+ anti 
~ I J ac. 2. fain to be tbe fita act tbat ltmit~ tbe King as; to time. 
')Sut tuben tbe Kings lIntereft hl tempc~arp a~n not petmanent, 
tbete be t~ limiten to time, 7 Rep. '28. in Qtafe of Lapfe, Vid: 
Dyer 224. b .. 3 Rep. 12. Com. 32 I. aavendifhes Cafe, 7 E. 4. 
29· I I H. 4.26. Co. Lit. 183. 31f an Alien anll a eubJcct 
putebafe, after ®fftce fannn tue King l1JaU babe nU. ,4· ~bere 
1t1a£1, a ttme in tbt£t ([are, tuben if tbe King. ban Cetjetr, tbe 
JLanll moutn babe been Cubjcct to bt~ Debt; fo~ tbete tuere 
t11lo !,eat~ bettnitt tbe 31ttllgmcnt anll tbe eEttent; anll La
chefs fiJQU not Plejutlice tbe King, 10 Rep. I I I, I 14. tQrbere 
tbe Lachefs of an i'1ftcer in not fef1inll fiJaU not p~etuntce tbe 
King, 3 E.4. 2). Plowd. Com. 488. b. Hob. 347. 'Qtbe King·s 
(tenant fa nftTeiieo, aun tbe IDflfeiCo~ attatnten; tbe DilTefret 
£nter~, tbe King fiJall baue tbe JLal1l1~ aftet £lDLftce fountr, 
tnbfcb i£i fironger tba~ OUt Qtafe, \Tid. Com. 482• b. 486• 3 E.6. 
Dyer 67. b. Stringfellowes Cafe, ~bere a mtit of Preroga
tive tna~ aUottletl after an Extendi facias, ann ~oon~' tbere:: 
lipan fei1cn into tf)e King's lPan'b~, 41 E.~. Execution 38. g~ 
fo~ tbe point upon tbe Statute ot 3 ~ H. 8. ca. 39 tubcte it iG 
<!Enactetr, tbat tbe King fiJall be'p~efetretr, unler~ lUbere tbete t~ 
n 3lungment, &c. Vide Dyer 5 6. ~bat all afftrmatfUe lLattlnoes 
not take am8p tbe 19~erolJatflle at common lLatu, I I Rep. 64. 
Dr. Fofters Cafe, Dyer 302. 135. Com. 130. Hill. 36. Eliz. 
B. R. Entr. Hill. 35 Eliz. Rot. 1 81. ~bat a JLap ~an, tbougb 
no Docto~, map etecute eEeeIefiatUcal 3luriflnfctfon deins 37 
H. &. Trin. 8 Car. Walker anll Harris's Cafe, accord. in B. R~ 
2. 'Gtbat Ql:lauCe of tbe @tntute ba~ not bren obfett1et1 in tbifj 
C2l:ourt, Trin. 4 Car. in Scaccario, Rot. 18. James Vanderbrooks 
€afe, fPe anll two otber~ were ~tecuto~~ to one Corown, tubo 
tuaa inl1ebten to tbe King bp 9:1fignment, nnn tbep plean£lI a 
3lu'bgment agatnff tbem, &: riens prCfter, &c. ann tbifj belli 
to be no W'lea t anti upon tbe Statute of Sewers a Certiorari 
allotnen conteatp to tbe £tP~efsi WO~'b~ of toe Statute. 3d. tl3otnt. 
€be feecnn eEttent tua~ ill in patt upon tbe etatute of W e~m~ , 
2. becaufe tbe tubole tua~ taken in«eall of a ~oiet!'. ill:be: 
Bearon of tbat lLaw tna~ becaufe it tna~ not reafonab{e tOat 
one ~rebfto~ fi)oultl go a\\lap tuitb all, Co. Magn. Cart. 3 ~ 5· 

, <!J;. an~ 
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anb Execution '294. Q moietp 01111' bl ttten11ible. Obj. {!!:b~t 
is to bt unnerftllra at one ann tbe fame time. Refp. ~bat l~ 
a mtftake. 10 Ed. 3. Execut. 137. Tr. 38. Eliz. C. B. Cogan anD 
Hunt, Q motetp 01111' ot a nlotttp f~ ettentJable u~on tbe fecont! 
Elegit; ann in 9 Jac. B. C. Burnarns Cafe, belt!, ~bat llu.t a 
motetp of tbe remaining maiet!' fiJouln be ettent1elJ. 4th Potot. 
31t appear~ upon tbe ~leabinJ3', tunt Andrew's e.ttent tuaa 
ttuo peats after tu.e ]'uiJgment, ann tben a Scire fac' ougbt to 
fJabe tliuen; a~ 1 H. 5·+:' ~o upon tbe tub ole matter be p~aptt1 
3!ubgmettt fo~ tue Plaintiff. 

Qftet1l1arntl tn Eafier Term 1656. Atkins argudi pro De
fendente. g-~ to tbe Objection, tbatall tbefe JLantJ~ are tt= 
tentJel1 upon two 3lutlgment~, be fain t(Jep tuere 3lUlJgment~ 
of tbe fame f!erm, anD tberefo~e no p~to~itp bettuttt tbem; 
anb tbttefole 10 Ed. 2. Extent 137. comefj not up to tbe ~afe 
In qucnton: but ~ conceiUe tbnt in tufa qta(e tue 31ttt.gment 
UJan be p!efetren befo~e tbe Kings '<!I:itIc. 3l agree tb'at llbere 
tbe Kings '@eftle anti tbnt of a qtommott Werfon commence 
botb togttber, tbe Kings ~itle fi)all be p~efettflJ, as in Dame 
Hales Cafe, Plow. Corn. '260, 263. @Jo if one flDbIfgee be 
~utlatnen tbe King fi)aU babe tbe tubol£', becaufe eatb bab 
pol11et of tbe lUnofe. Fitz. Herb. Execution I 13. 13ut if a 
Cltommon ll3etrOi1~ tlr:itle be p~io~ to tbe Kings, itS otberwtfe ; 
ilS tn 49 Ed. 13. % 6. Devife 10. Q Debtfe Plcbellts an (ff .. 
(beat. Vide 4 Rep. 6 [. b. Plow. Com. 482. Dyer 224. @it: 
William Cavendifhes Cafe, F. N. B. 45. O. 150. Q of a ~ttle 
tlf Dower. Et Execution 1 13. tubere ~tlrbU.lo!fiJfp takes 
Jllatt. g~ fOl tbe Kings ~~etogatille fn @)uita fo~ recOUetp of 
bia l)ebta, tf)at t,ttenb1$ onl!' to tf)e ~ebto~ bimfelt, atttl not 
to it tbfrlJ £t)erfon. F. N. B. '28. R.eg. ~8I. b. Inft. 13 I. b. JaOI 
lloea a Ptotefrion lie aftet ~uit commenceD. HilI. 2 Car. 
R.ot. 389. B. 1\. Bulher ann Murrey, tn Scire fae. upon a 31unlJ
tlttnt, a Protection plea'Oel1 ann l1tfaUohleD, becaufe caff aftec 
tOe @)Uft tuaa pending. gnn Dyer 3'28. accord. ann Plow. Com. 
246·f!:be Kings J13lcrogatibe iloe~ no llllong to tOe eubt~1t: 

.. :lin nut Qtafe tbere maa botfJ lIungment attn q,etecutionf.ltfo~e 
tf)e Kings ~ftle. !Dne tearon l! take from tbe nature of a 31u'Og~ 
ment. 8 Rep. 17 T. anD of tbe amgnment of a Debt bp 3 g H. 
8. cap. 29. 4 Rep. Saddler~ Cafe, ~ l!tttJgment tf} bfgf)et tban a 
etatute; ann Weftm. 2. roncerning taking JLatltJ~ ttt <!etten= 
tton,ttan~fer~ tbat patt of tbc Kings @~erogattllt ttl eUbttLU. 

Object .. lit lfJ tnqutrable quas tertas habuit al temps, lft. 
ltc:fp. ~be~c are tbe (ametDOl'b~ in <ftecutiot1 upon· a Sta

tute-Merchant. Dyer 306. a. F. N. B. 26~. d. fo tbat tigntfiea 
not1ltuB'. 2~ a 3t"tlgm~nt iSJ tl COtlUlltln ee'"tttp, antlnugbt 

tber~ 
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tbetefo~e to be ((l'il(!!ftCn; but 31ullgmellt~ tutu become of fmall 
£tf'eLt; if tOe King0 i~)eut ffJaIl leap ouer tbem. 2. (tbe Debto~s 
own act ougbt not trJ ~netu'Ofce toe Qtrenttol~ , Obj. 'l3ut tbe 
courre of tbe Q;:O!ftt U) [fl. Refp. 31f tOe cautre of tOe <!Court 
be contrarp to an all of @atltament, it ougbt not to paella" ; 
ann tbe affirmatfllt lUO~ll$ bere tmplp a ltegatfllc. t 4 loft. Court 
d'Exchequer, anlJ Dyer 67· antt tUt Qtare~ tOat babe been ob, 
jtttetl, are concerning Goods, not Lapds; ann Goods nre not 
liable tUl (fticution taken out~ 4· ft~te i~ no ~:etogatibe 
(Jut lD~at t~ time out of mind, anti part or tOe Qtommolt ILaln, 
lnmcb cannot be bere; ann no J.l!lldlllel1t ifi etten to tbecon" 
trarp IDbere a ]unglllent llJall be auoittet1 ; anll p~apet1 31utrgll 

ment pro 0(+ ndemc. 
aftetltlDr~ tn Trin. Term 16,6. tbe (It'ourt iJabe 31utriJ~, 

mrnt. 
, Baron Par kr.r pro Defeaderite. 'G:be King f1a~ manp p~ea: 
tOlJaUbe~ pro l)ono publico j but itt tue ([are in quetlton, tbe 
Statute of 3j U. 8; il~ilJ!Je~ tOe t9~ctogattbe, ann controlil tbt 
([oUllllon law ~ ~Hfinmltt1Je ~tatute~ no not alter tbe (!tom· 
man fLatu, but urgaUlle @>tatttte~ no; anti bere i~ a negatiue 
implieJJ. Vide l.)\'er, Striilgfellows Cafe, 3 Eliz. Dyer tit LaC
fels Cafe, ~be Ki \l~~S Debt fi)Ull {le P1eferren tuben it its tit 
equal tJ£gt£€) ! .. ~h!'I·\lJife nOl'. as to tbe pOint of two moietied 
being e.ttcltue!J J.hwn uno 31utJgment~, be belO tbat to be tueU .. 
Pafch. 13 J <lC. B. C. Rot. 1:2 I. Crooks <i:afe anju'OgetJ. , 

Baron Nicholas, accord. 15efo~e tbe Statute of 33 H. 8. tbe 
King tua~ l10t bOllnJJ, but tOe ~tatute bll~ mane an altera.: 
ttO", tbougb it fountl ill tte alTtrmattbe, fo~ it enad£i n new 
tbing, & ita quod makcs a conDition p~ecellentJ ann a limfta. 
tion., ,Vi~e PIow~ CoIn. Townfends Cafe, anb Stradling ann 
Morgans Cafe, 3 Rep. Heydons Cafe, 10 Rep. Chancellor of 
Oxfords Cafe, bolU furu ~tnttlte~ are to be e,tpounlJetr, ann 
tut claure tnou[tl elfe f.le tnlt. .fo~ tbe feconiJ point be belo tbe 
tletecution to be tueU, becaufe tOe lun!Jment~ beinlJ of tbe 
Came fiCerm, were of equtlllJate. ExecUt. 1 17. ann if it lUere 
not goob, pet tbat it tDa~ .onl!, l.loi'Oablr; 8 R.ep. Drurys Cafe. 

Chief Baron Steel accordant. ~be 8ubjet1~ ~ttle :ifJ p!iO~ to 
fbc Kings, ann its c.recuteb. 9 Rep.l:2 9. Quickes Cafe, (tbe tno~bd 
oftbe Statute of 33 H,8.ate introductive. 7 Rep. CedIs Cafe,anlJ' 
Dyer, Strinfdlows Cafe are unanCtnerable. 101 t{Je fecond point 
be btlll tbc QEtt£ltt!; tueU e.tecuttb, becaufe botb 31utlgments 
~ere in tOe fame ~erm, tnbtcf) iSS but one bap tn latu. Co. 
Mag. Cbart. 55. 1ll:bere ~on!, papabfe at feUttal nap£t [te" 
tomes feurta} iDebtts. 

antr 3lutJglUtnt wats giuen atco~tlinB'lpil' 
Qf 2 Arm~'; 
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Arrneftrong and Spencer. 

I-Ja an Information ro~ tranrpo~ting Hides tnto Scotland~ 
(10) upon not guUtp Pleanen, ann a ijlernict (01 tbe ~laimftT. 

Atkins mOben tn arrea of 3lungrnent, upon tbe Statute of 
Union, tnbicb p~Ob1ll£~, tbat all Goods {ball have the fame 
Priviledges Freedoms and Immunities there as in tlfnglann, 
any Law, Statute, ~C. to the contrary notwithftanding, tubere:: 
IIp be fain tbe At}: of I I Eliz. cap. 9. tua$J t£pealelY, tubtcb p:o# 
"tbites tbe ~rallrpo~tatton of Hides tnto Scotland; tbat tbe 
Statute of Union tuaJl a general l~\tl, of tubicb tbe 3/ulYgefJ 
Inere bounn to take notice, anb tbat tberefole tOe €ourt ougbt 
ex Officio to nap 3ltt'Dgment. Plow. Com. 66. b. Dyer 76, I 19~ 
i1~ iuben it appeatli to tbe (ltourt tbat tbe ~iatntitt bali no 
tnure of action. 

Shafroc pro Quer'. t!tbe ACt. of Union nnefj not repeal tbat 
of 18 Eliz. cap. 9. ~bt fita <[Inure fttenl1S to tbe Cullom!! ann 
Excife onlp, attn tbe fecontl to ®m'O~ ttanrpo~tttl Ollt of Scot
land onl!" (fed nota, tbt~ bl a mtftakr, vide Stat.) ~nro general 
1l1g~lY.a in fubCcquent @)tatutc£{ no repeal (o~m£t 0tatlncg~ as 
til Trudgeons Gafe; 21 Eliz. (Uci) in Co .. Inft. Villenage; ~bilt 
tbe Statute of _Premunire 110c~ not repeal tbe Statute de donis~ 
&c.- fa a~ to fubJcct ~enallt in ~afl to a fo!fctture! no~ is 
tfJe cn:ourt bounn to take notice of all general latu~, but of 
Cucb as ate in tbe negatfbe; as of toe JLalU of an appeal to 
be b~ougbt tp a moman, I1p ltlbi(b fiJ£ is teRra-tntti from 
b~ingtnlJ an appeal fOl tbe Deatb .of an!, ~erron but of bet 
Jl)u~bann. Mag. Chart.; Et per 8 Ed. 4. 17. g gel1et~a{ @atbolt 
mun be pieatJelJ, cUe tbe t\!lattp lofetb bh1 Defence; ann tbe 
Stature of 2 I Jac. of Limitations mua be plcabetl; ann Vide 
Coles Cafe, Plow. Com. 13efine~, a ~an mil', if be tunl, 
rtllOUllce tbe bCtlEfit of a latu malle fo~ btfS anbantalJ£; as tn 
tbe 10 R.ep. Beaufages Cafe, upon tot :l3 of H. 6. ca p. I O. ~ 
~betiff map take ont ~urft!' if be mill; ann tbe <ltoUtt bers 
ougbt l10t to take notice of a Jl!)etron~ ltot being p~iutlel1genJ 
Dyer 119. 

1l3ut tbt BlJrons cOllceibel1 tbnt toe ACt of Union bab r£" 
pealen tbat of 18 Eliz. cap. 9. as; to Scotland, ann tbat it tfJ 
a general )Latn, of tnbttb tbep tuere bounn to take hotice, as 
tbe!' ate of all general JLaltt~, ctcept hlbete tbcre ate J.I!l~a~ 
btfoets ann (!ftcepttollS, lDbitb tbert ate not ben~; anti lunll~ 
mellt aneften quoufq; ~" 

De 



De T ermino Sandi Hillarii Anno 
Domini 1655- In Scaccario. 

James Wainwright Plaintiff, and Griffith Griffith 
Defendant. 

I JJi an 9aion of Debt agafnff a Gaoler fo~ 69 1. 14 s. 3 d. (J) 
upon an Efcape. ~ue @Iaitttttr neclare~, tbat in Trio. 

Term. 1649. in tbf~ <li:ourt bz recoberetl agafnil Richard Midg-
lyas; tnell 58 1. 14 s. 3 d. Debt a1 J I 1. an,ubgetl to bfm fo: 
Damage~;. mJ1bcreupoit a Qlitit Ufuen to tue eberiff~ of Lon
don to takebts '15onp,teturnab:z Tres Mich~nett follOwing; anti 
lipoll a non mifit breve returnen anti mrit~ of tbe like na: 
tute contfnuetl untfl I, Pafch. 165 2. ~be rain 8beti1f;l re. 
turnetJ anon eft inventus &c. mbereupon a Teftatum UTuen 
at tbe Wliaintffftj tequell 28 Maii 1 652 • Directell totbt (@be. 
tiff of Montgpmery to take tbe ~Oll!, of tbe fatll Midgly, ann 
to babe bia. ~Otlp befo~e tbe Barons bert tu~ee [~Jeek£j aftel: 
tbe Holy Trinity nett followfng, to rati~fie tbe Caill nebt ann 
tlamages; blbicb [[{rit tllasJ tJitttten to eit Ed ward Corbet 
Eacon tben ebtttff of tbe fafn Qtountp; ann bp bertue tUfte= 
of, ann befole tbe return of tbe fame, tbe fatn @)berift" took tbe 
falta Midgly in Clf.tecutfolt, anll ban bim in <!Et£clltton anll trtb 
tben ann tbere b~ uertue of tbe faill t[trtt commit bim to tbe 
®aol of tbe faill C!tountp of Montgomery at Welch pool fIt 
(If,tecution aJ3 afolefafll, un'Oet tbe CZ!:Uffonp of tbe iDefenllant 
tben mtrpet of tbat ~ao(, tbere to rematn &c. blberebp tbe 
raill Midgly wn,-J in tbe. [)efennant'~ Qtuffonp till tbe 20th 8fJune, 
165 2. tbat be futTeren uim to go at large; tbe ~lainti1f not befnlJ 
rattSfieD bhJ fain nebt ann tJamage~; wberebp an 9ction artre~ 
ta nemantJ tue fain <!E,tecution 9J!)onp agafnft tue DefenDant; 
blbtcb be refufetb to (atif$fte ann pap, to tbe ~latntt1f~ l1amage 
of 40 1. &c. 

mpon nil debet pleatlelJ, ann ](fue tbereupon, tf)e lfurp founD 
a, Special Verdict; 1.tlUetebp tbep founlJ tbe lReconerp anll 
[[lttt~ of flftecutton prout, &c. ann tbat tbe @lberiff of Mont..; 
gomery bp tlertue of tbat Writ of 'lftecution to btm tJireaeb 
upon tbe 6th of June 1652• took an'O atteften tbe fain Midgly, 

ann 
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mra bat! biht tn <1itecution, anll tbe fame nap at Lanvillings itt 
tbe ffiin llCountp, commlttel1 btm to tbe [)cfet1nant~ ctiffonp; 
tfJen Jl\Cellet of tbe QLoUtltp;QDaol at W elch~pool. 10Jcp finn 
Hkct1.life, tbnt it i~ «funr fo~ tue ~aoret df tDe Q.Countp to at· 
teni) toc ~hetiff, ann to take ~~trotttrs tttto bid QtuffotJp at 
otbcc plQce~ tbfta tubere tbe Q!:ountp,QDQoI ifS kept; ann tuat 
after tbe fain QI:ommitment at Llnvillings afo~erail1, on tbe 
20th of June aftl~fililJ-, rbe Dtf'etfO·attt fttffetf'O btm to- efcapt 
bere tn London, tn tbe 19artUj of St. Mary Ie Bow, toe l!Dlatntttf 
not b£tllg fat1$3uc,li. . 

(tOe~ nutt afro tunt t6e fain Midgeley lna~ ncmr fn tfJe 
IDef£nilant~qtuaotJ~ fntbe @aol at Welch~pooJ, ann (0 con-
(iune, &c. . 

The Cafe. 

A' ~btriff takc~ a ~an in <lEttcutiou ft.ll' Debt, anti COIU; 
~> , mtt~ bim to tbe., ~aoler of tbe fZrotttttp~ at anotber 
ph1Ei tumt \tlbeu tbe ~aot i~ kept, anll tbe Q15aofet rutTtr~ 
iJint to r[cape, tbz i3~Ul)net ueuct ballillg been In bt" CUtIob!' 
at tbe pl(tC£ b$ete tbe C!talnmon ~aolc i~ kept, ann it being 
HilmI fll,? ~betiffSJ ta commit ~~if(ltl£r~ abet to fbt ®tUlfer at 
t,lmn: J)h~crRi tbau blU€te tbe qrg.mmon eanl i~; ~be quefft(}lt 
IHiHJ, tlJDHijet In attion uprutt{Ji~ QErcape tutu Ife aga~nff tbe 
®ill"i!ct:- o~ oug~t to b~llC b'ttt tl~ocrgfJt agfltltff tbc ~~tttf r 

r-i.H Jres pro Qlcr' .. 31 cOllcetbe an !lction tueU Ires 8gafnlf 
too Gaoler, o~ agaiaft tOt' She1if4 a-t tbe I1!>lafntiff~ qffc£tion. 
JI i't!WCe, tbilt at c[otnmon lalU a S)8alUl ~att!1 coulD not be 
taf\cn ill 'lftetutiOlt UpOll a J1eCogni~at1ce o~ 31ungment but 
olHpfll fperinl Qtare~; as in (!C:r£rpar~, &c. lllfJere a falee 
anb b~racb of tbe ~eace hl ruppoCel1. 2 loft.3 82• an action 
of Debt bOf~ not Ite agatnft a ~aOlet at QtOttlmon ILalt, but 
trnl!' all Action upon [he Cafe, lllbfcb ruppOrt~ a Tort ann ct 
Trefpafs ; but ltJDrre tbe lLatu makes tbe ')Son!, Hable to be 
taken in Qttfcution, tbete it ifj fe1tett, anti requirea tbat tOe 
Ji'Xfo!tet ll~ kept in Calva. & ::trcta cuftodia, at bt~ petti tbat 
bl1~ bim tlt tuRonp;. anll tbtttfo~e ffge Statute ;of 13 E. I. 

de M.ercatoribus p~obtn£~ toot if upon it @>tatute ~ct(bal1t 
tlje iDer.t be not ,.litl at tfje nap IimfUlI, aun tbe t!3attv be 
tommttten to p~iron, ann tOe fLteeper of tbe ~~tron tutU not re
crtt.le Drm, Of flJaU be anfll~rable fo~ tf)e Vtbt, ir U~bf able, 
nnn tt not, be tf)at com~ltte~ tbc ~~roner to l~f~ keeping 
QUill anftner fo~ . btmlt VIde etJ:2f11 St:~t. WeHm. 2. c.!P, 11. 

')6'!1 \Ubi-eb ~tatuu!J it appears, tfJat tbe ILnlU lll.fiRe£' thiS p~n. 
lJtilon fo~ tbe fecuritpoftbe Jjlartir~ iDtbt ill cafe of an EiCape, 
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viz. ~bat be 1tlba 8ttuallp rutfet~ tbe Efcape tl)all be liable 
til tbe fita place; ann if be be not able ta make goo'b tbe 
lofs, tDen biG Superior aJaU be terponfible; fo tbat tbe ®ooler, 
lUbo bas tbe t9nfou·et in tUnob!', {$iS fat ftom being ettufelt, 
but i£J liable as tueU afJ bis $upetto~; nap, anti in tbe firft 
place. 'Q!:be Jl\eafonss of tbe La1tl tuap be tbere~ . I. 3lt tfj mo~e 
natural anti tonrottant to tearon, tDbitb is tbe founnation of 
all JLaltlJt, ~bat bg tuba artuaUp offentJs llJoull1 be punfllJel1, 
tben tbat anotbet tl)oul't'I be puntll)elJ fo~ bim, ann be hlbo t~ tbe 
IDffentJtt be quit againll bim to \tlbom be bas none tbe ln~ong .. 
13 H. i. I. lif a ll!>lifonet efcape, anb tf}e ~aolet tetake {}fm, 
be llJaU be in <!etecution again, fo~ be tbat offen'Deti tl)all not be 
f.tcufetl. Vide etiam 3 R.ep. Rigeways Gafe, F. N. B. 130. b. 
3if a ~an committe'll to p~tron b1' AuditoJS of an Account, 
make biS Efca pe, tbe eaolet llJall make fatffjfactfon to tbe 
}@attp, anb UJnU bane a fpetfal action upon tbe (ltafe 8gatnlt 
tbe ~!ifonet to anftuet fOl tbe Efcape, antl'tbe Damagefj tbat 
tbe ¢DaOlet bafS fullaineb tbctfbp, 1tlbtcb ([are tome~ up tlofe 
to OUtS; anti to ttie tearon tbat 31 baue utgetl. 3 Rep. Boytoos 
Cafe, tbere it t~ laib noron aa a Rule, QI;bat bp tbe fLatu euet)? 
~an i~ to beat btSJ OW11 bUt'Den~ . ~ fecond Reafon mal' be 
tbtti; viz. an Efcape 19 a Tort, a Wrong, ann in tbe nature 
of a Trefpafs, tubfcb tuboellft commit~ mull anf11let it in bitl 
own W>etfon, ann not attotbet fo~ btm. Vide 2 Inft. 382. 
15 Elii. Dyer 322. a. 4 t Aff. 15. 10 Eliz. Dyer 27 I. ilptubtcb 
'Joooka tt appCfttfj, tbat an gctton upon an Efcape Ife~ not 
againll an <!E.tetutol O! an fpeit, becaufe it tfj a perronal 
tto~t ann 1!ttefpaC~, ro~ tubicb tberefo~ tbe @att!' mull ans 
(\Utt blmrelf. 44 Ed. 3· 20~ 3!f a ~ans Servant taltc~ ~oll 
ltlbete it fa not nue, be btmfelf fiJall 8nfwet it, anll not bis; 
~a{fet, bl' tbe Qtommon lLaw.. 13 H. 7. 15. b. 22 H. 8. Dyer 
2 9~ 3. 3lf a ~ana Servant ret a DOB on to bite a ~an, be bim~ 
(elf llJall anClUet it; fo if m!, eetllant put wp ')5eafta into 
anotber ~ans;i ~~outtl1~ l' H. "7. vide 20 H. 7. 13. h. 21 H. 
1. 23· 3lf a ~aller tommanlls;i bi~ Servant to nillrain fo~ Bent, ann be abure tbe DUlrefs, tbe Servant «JaU anftutt fo~ ft; 
ann tbe tearon of all tbtfe cztare~ i~, becaufe tbe @attp tbat 
committen tbe Tort, ougbt tn teafon to anCtuec fo~ it, anD 
make it goon. a third Reafon map be tbiS; vii. ~be lLatti 
Imka tbietIp upon biln tbat bafj tbc actual polfelfton ann 'barge 
of a tbing, a~ tbe Werron tefponfible fo~ ftfj foatfj:comtnl\', 
I loft. 31f anp WetColt of ~ btf$ oWn Il>eab taltess tbe ~~ofitfj of 
an 3!nfantr; qJ;llate, hlitbOut aitp legal ~utbontp, tbe ]nfant 
map cbarge tfm as bfSj 13aflee; Long quinto, fo). 70. b. Debt 
Hes againft tbe eUt{etfo~ of ft '1O\10R of a <!College, tuba t~ 

in 
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in de fallo, tbo be be not a rigbful ~~OUO(f. 17 Ed. 3· 27. b. 
Qgare non admifit, tnbfcb t~ an actfon IJrounnen upon it ~olt, 
ann t£fural,Ue~ ogainll a \1DarDtan of tbe @)pirttualitfc$$ de facto; 
eo bere, if a ~an be tn polfeffton of a ~aol, toe lLaw Imft~ 
upon bim a~ tbe £Dart!', tbat t~ tmmeDiatelp liable a~ ~aoler. 
Fourthly. 1tbe !Law take~ notice of <!Common· ~aolec~, a~ !lDf= 
ficer~ ann ~tntffet~ of 3[ufftce; aa appear~ 3 Rep. Boy tons 
Cafe, anll tbetefo~e Habeas ·Corpus s are frcqucntlp DirecteD to 
tbem: anti befo~e tbe ~tatute of 14 Ed. 4· cap. 10. lnoicb art:: 
ne,t't all Qtommon ®Qola to toe Qtountie~, tbep lUere i'1ffcers 
Df tbemreU.1e~, ann all ~aoI~ bela-mIen to toe Kiog, anll not 
to tbc ~bettff; fo toat toep are not meerlp ~etl1ants, but 
i)fftcer~ ann ~inUlera tbat toe )Law talte~ notfce of. Fifihly. 
~!' fiftb Bearon fa grounllen upon toe general mule of c,t:: 
pounntng ~tatutea matle in fueD €are~; viz. 'DenefitiaUp 
fOl tbe relief of tbe l1!>attie~ gctebetJ. Infancy ann Coverture 
are greatlp refpecten ann faUouretl in tbe ILaw ; ann !,etvid~ 
Whittinghams Gafe, 8 Rep. 44· a. ~oat if alt ]nfant ®aolec 
(uffer an E(cape, an ~ctfon lieto ogatnft blm, ann tbat a 110 .. 
{uutatp Efcape i~ a fo~fetture of bifj ®tTtce. Plow. Com. Plats 
C2(e, 35. h. Stat. I R~ 2. cap. 12. ®tbCfj it \Vrit of vebt 
ilgainll tOe ®artlfan of tOe Fleet fOl f«ffering a ~lfroltet to go 
at large; anti tbi!,; Stat,ute f~ up equity e.ttennen to all ~bettff~ 
ann meeper~ of ®aola; ann tOo tbe Statute mention a Writ 
of Debt, pet a Bill or Debt t~ ltlitbtn tbe Statute. 2 loll 38:1. 

~oe Statute of WeUm. 2. cap. I I. WDitfJ .mention~ one ([curt 
onip, is ertclt'Oen bl' equity to all otOer C!Court~. 9 H 6. 19. 
30 H. 6. 6. 33 H. 6. I. ~bete it 15 belll, '<!Cbnt tfRebel~ b~eak 
tOe ~!ifon, tbat iloe~ not enufetbe Gaoler. 39 H. 36.2. The 
Duke of Norfolks Cafe, I I H·4· 73. a. 3!f a ~an toat flO a 
Gaoler bp Tort, ann in polTeffton of tbe @oal, fuffee n ~~i .. 
fottet ,to e(cape, be ft)aIl anftnet fo~ it. 2 Infl:. 382• Jlf Cucb it 
QDoalet Cuffer a 1l0luntarp Efcape, oe i~ tnitotn tbe Statute de 
frangentibus prifonam; a Fortiori in our <!tafe, wbere toets 
ia a laWful Gaoler; fo tbat tbe curtent of toe ')6mk~ aun 
gutbo~'tieSJ mention tbe Gaoler, a~ toe l\t'erfon agatlltl.l11bom 
toe action i~ b~ou!Jbt euer after. Vi. 14 Ec!. ~. cap. 10. tbat all.: 
tte,tf~ tDe Gaols to tbe Counties! eee alro F. N. B. 121. A. P. 
130. h. 14 H. 7. I. 34 Ed. I. Debt 17 2• QUltlOitb I)8mka are 
tbat an aaion upon an Efcape Uea againft it Gaoler. 10 ann I: 
Eliz. Dyer 278. h. The Duke of Norfolks Cafe, (!::bere Ga wdy 
IDeputp Marl.bal1Ua~ rbatgen tn Debt ro~ an E(cape. 33 H. 
6. 56. ~be c.!trpet of tbe t1.Court rent to artell a ~an, tubo 
efcaped ;, an !action .uea againll bim. Mich. 37 ann 38 EIiz. 
B.R.. Bailets Cafe, MIlton; 3In Debt upon an Efcape, a lliller,. 

~~ fitp 
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fitl' lUa~ taken bettuttt a 13atutf of a ILibert!', anti a ebertff~ 
'J5atlttf; an aaien Ite~ againfi tDe Br{f, but not agatnff tOe 
feconD, becaufe be if) a meet itinerant ssernant, ann not fttt 
in anp certatn place. .. , , 

Object-. a Gaoler f~ not all SDfftcet to tbe ClCourt, but tfje 
~Oertff f~; ann fill tbe QCafe of a IDeputp ~ara}ftl, be l~ it 
iE»crfon ailmftteil b!, tOe Q!ourt to etecute tbe SDtTtct.-" , 
. Refp. ~bf~ it) no reafon tub!' tOe Gaoler ilJOUltl be etcuren; 
tuba ba£, committen toe jfault, an'O be f~ an £lDfftcet futfithmt!l 
lp known, anll to itlbam fame [[1ttt~ fijall be tlftecteil.' ' 

ObjeCt. (tbe Sheriff muff annnet fo~ bim" per 14 Ed. 3" 
cap. 10. , 

. Refp. '(tOat if> no renron filb!' be fijoultl not anftuet fci~bf~ 
own jfauIt, if be be able. 

Object a Gaoler i~ but a eeruant to tb'e.~betiff anil alt 
Imller, ®lftcer, ann fijan llot be fubject to Efcapf;s an!, molt tuan 
a ~bettff~ 13aUt1f. 

R.efp. ~ba be be a ~etbant to tOe ebetiff, pet be is an 
IDfftc£r kllOfiHt to tbe QCOOtt, anb utt in an £!Dfffee ttttain, 
ann be t~ not meerlp itinetant a~ ~nfnar!, 15aifttT~ are; anti 
be feem~ tatber an "ffteet to tbe Qtl.1uct tOan a {)eputp, fo~ 
tba~a Hab. Corp. i~ tlttecten tl.1 bfm.', . 

, 2d. Point, mbetl)et tbe Gaol~r's tecdbfng tbe ~lifoltet at 
anotber tban at tbe c.!I:l.1mmon ~ao'(, tuill alter tue QtaCe r , 
f-- r 3l coltcefbeit tutu not, fo~ tt i~ ~ot t~e ,mia'll£) of tbe~af~ 
fon, but tbe ~~i{onet~ being, in cu(fI.1~V' tbat make~ tbe @~t7 
COll ; ann tbat ta tubere tlje Gaoler is;, p~Obitlen it be 1tlitbfn 
tbe fame Ctotmt!'+_ 'Qt:be Gaol it felf t~ not material, toe tll-= 
tl.1nllenteitce tuoulil otverwife be great, ann a great latttulle 
WOllin be gitl£ll to tbe ~1.1'U1et of Gaolers, tl.1lteep W'~tconet~ 
in cUll on!, o~ bffcbarge tbem, wbicb it i~ not fit f«cb an ~tTtcet 
IlJouln babe: jTo~ fUPPl.1fe tbat at a @le~ton~, o~ an Qtftie, a 
~~tronet be committeD tl.1 tbe Gaoler, ,wbofe '~tfon Cit rna}? 
be) i~ at a great nUlance ; if toe ~~rauet were rto't to be ill 
bi~ potTeffloil ann ctlftoll!, tm be were ~~ottut~btn toe Mtall£' 
of toe ~~tron, tben it tuouln be tn tbe "Gaoler's power to Cuffee 
tfm to efcape filttbout puntfijmenf; . wbtco 1i1OUIO lie- it. moll 
unreafollab,le tbfnIJ, toat be tuba i~ but aneDfficcr, an Qftet~ 
tfottcr of 3lufUte, moUlo babe ligandi'&; folvendi '. potefiafemo 
g Rep. 36. a. Butleranll Bakers, Cafes, Qn InfanOl1£liber~ ~ 
IDeetJ to anotbec to be tleli1.letetl to tbe }It)attp,at; bb1 IDrell, 
31t Ulan not nohl be in toe ,Atto~niespotuet Jo l1eliuer tbt~ 
IDren at toe rutl age of tbe 3lnfant;' anb'not bef(i~e" btcaufe be 
i~ but an Attomy, anti tt ilJall not, betll fji~ potner to make 
toe iDeeb binn O! not bin\1 tbe Infant at b{~ Election; fa 
~ete~ Jr ~Hrl) 
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~uro tbe fo~m of Declarations upon Efcapes lbetus, ~bat no~ 
tbe Gaol, but tbe ~~tfon£t'~ being tn tOt Gaolers (l!:u1l0tlp 
makes tbe @ltfon; fo~ tbe 1UO~tJ1$ art, (tbnt be firlfered the 
Prifoner to go at large out of his cuftody, anll not ttat be [ufc 

rtten bim to IJO out of tbe Gaol. Vid. 2 Inft. 589·itfJat if it 
~an be untJrt it lawful Qrreft, ann b~taIt loofe, be ta tnitbfn 
tbe StatUte de fran gent' Prifonam, fDa ue b~ not tnitbfn tbc 
Utauss of tbe Prifon. 

ann p:ap'n 31ttbgment pro Qller\ _ ,_ , 
_ 3lt tuas aftfttnnt))~ arguen In Eafier Term bp Val1oo-ban pro 

Deknde!1te anD itt Trin. Term b!, Shafroe pro Quer·. , - -
Shaftoe. (tbat Debt Hess upon an Efcape agatnff a -Gaoler. 

Obj~ lao rutb Slmon b" bero b~OU!J{Jt. Refp. ~ucb atlionj$ 
baue been b~ugbt, tbo but tatelp, bttaufe fo~ tbe mila part 
tocp ate pro~ anl1 intJilJent Pttr8tl~. Obj. llJe ifj but in tbe 
naturt iff a OepvilY 02 Servant. Refp. €{Jffj garon lief) agalttff 
a IDeputp. I I gd. 2. Debt. J 7'2. agafntl tbe m£tp£t of a ~of~ 
Obj, Refpondeat fuperior. R~fp·(gbel1 tbe Inferior if; ftot'refpou= 
ObIt, WeLtm.~. cap.I7,19. Weftm.'2. cap. 43. Dyer.238. Deputy 
Cufiomer. Co. Mag. Ch:uta 3'82. Bar 253. Efe tlfrfrtrb to a 
(78oler to 'babe tbe 151.1tJl' of a @lifootr, &c. - 8 Rep. Griil\:ys 
Cafe, a Habeas Cor,pus ntrtael1 ttl bim. V!d. 34 Ed. I. Debt 
162. II Ect '2. Debt 172. 12 Ed. 3. Ear ~53. II H. 4. 83. 
30 H. 6. 6. R.an.Emr. T69.Debr, l1iufti611 Gaoler 2. 14 Ed.4. 
3· h. 14 M. 7. I. 10 Ed. 4. '10. F.N. B. 121,130. Co. Magna 
Charta 59'2. ~t1 tlafon tOJ an Efcape litfj againft a Prifoner at 
tf]e ~utt of tbe Gaoler. Obj. 'ftbe Prifoner Wtl~ trot in tbt 
Ql:ammon Gaoi. Refp. '€bat neen~ not. Co. M~gs C::rt. 5e9. 
5 H·4· 8. 

Allcn pro Defendente. Debt l1e~ not ftgainft ttJe 'Gaoler; 
tbere -wan ltO furb ~atotl at tbe Qtommon l..atu,bttt an Action 
upon the Cafe, Dyer 27'5,3 2'2 .. anti no Statute 'gft.le:1; it. Co. 
Mag. Cart •. bas it, IQrbat a Il1eeper of a t~tron i~ not tnttfJfn 
tfJe;etatute of Weftm. ~. cap. I I. ~fJe Statttte'a'fI 1\.. 2. ba~ 
l10t alteren tbe :Qtommon lLatu fn tbi~ ([afe, an'll it muff be 
ttntJttftootJ to 'tttenn to aU otfjetSS ill equlllnel\trt, ann not 
otf)rt11ltfe. 

I. ~be ~ction Ifes "ogainlltf}e 'Sheriff, ann tbtrtfo~ not 
iluatllfttbe Gadler. 1lCVt.$tat'tlte batS not-rreate a bllUtffe Dfbt. 
2. 31ttfJ tbe Sheriffs Gaol., an appeartJ bp loe Statutes; anll 
tfJ-e Gaoler is luttbbt~etbant. 3· ~te SiJeriff map 'comntft 
a ~an 'dfrl11btte tbaltilt rbe Common Gaol. 4. 'flrf]ere Ul no 
!13~o'Ceft) bft£attJ to a Gaoler , but a Habeas Corp.1Ubfcb mitp 
be l1irecu'b fO Dttv,t>rtfon tnbatfoebtt tfJat fJaG tbt ''lSonp; na 
Jl!)~cer1Jof -'ootge o~ tltfWlUg'e, tbereus ·n.o 1attOltl to'tf}arge 
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bem. 5. fltbe Prifoners are in tbe eEpe of tbe lLalD in tbe eu:! 
aOllp of tbe Sheriff onf!'. 3 Rep. Weft byes Cafe, 31f tbe Sheriff 
nft, anll ail Efcape bappen, tbere is; nolU no i»et[on all'aina 
lUbom to b~flllJ tbe action, fa!f$ tbe ')500£\. 6. ~bt~ tf$ tbe fita 
ttme of putting it in Platt!ce. 

2. f.tbe [lernta bas; fotmlJ, tbat be tua~ not in bf~ curfOl1p 
(n tbe (!Common ~aol. Mich. )7 anll 38 Eliz. Baffet ann 
Mittons Cafe. 5 Ed. 4. I. €bi~ action lie~ dgatna tbe ~atlitf 
of a Franehife, but not aaainft n ~bettff~ 'l5atltff. Bro. 
Efe. 40. ann tuben tbe Jit)nfonet fs out ilf tbe Gaol, tbo in tbe 
Gaolers CUftOl1!', tbe Gaoler actfl but a~ tbe Sheriffs eetUant U~ 
15atlitf. 

~. ~bere OJ a material bariance liettuitt tbe Declaration 
ann tbe Verdict; fo~ tbe Declaration laps it, QCijat be tuas in 
tbe Common Gaol, anti tbe Q1etllfct bas founn quite contratp .. 
mOen aL1ions fo~ Efcapes ate fain to Ite againff Gaolers, Cueb 
abolute Gaolers ate intenl1en as mtit~ ate ntteael1 to. . 

fpe p~n~?,tI 31utlgment pro Defendente. --

Guilbert verfus Evedly. 

T" it) ~ plaintiff p~erett'tJ an Englilh Bill in tbe El!chequer.. (~) 
Chamber fo~ Tithes of J!)etbage, as Vicar of Eling tn 

Surry, againll an Inn-keeper tubo tlepafturetl ~tabellet~ I!lo~res, 
fOl mbfcb tbete tuass no (uftomar!' papment, anti tbe llaltlt 
oC tbe lLannss nepal'tur£tI luere P10l.l£tI to be 3Q 1. per annum, 
ann tbe (ltourt mas in 1JOttbt tubat Decree to make fo~ a eer. 
tain Rate to tbe ntlarfon; it not being afcertatn'n bp <!CUllom. 
ann tOe1.' conceiUctl, tbat tfJep ougbt to babe regartl' to tbe 
baluc of tbe lLantl, lUbicb hl p~ouen to be 30 1. per annum, 
ann fo to a1l0\11 bim 2 s. tn tbe pounn ; but tbe!' agteetl Cleatlp, 
tbat Tithes lUcrc _papable rO~ fucb ilJctbage eaten bp tbe ~outbtl 
of ~tauelletS f!lo~rel1, 81$ afo~erattl; ann fo it tua1$ nll,Utlgen 
tn T rib. 16 J ac. B.1\.. tn a Prohibition, 'Ctbe qrOUtt tlenfetl to 
grant a Prohibition, tbe Libel being againff an 3lnn'bOltlec ftg 
€(tbe~ 6f fPerbage eatcn bp QttabeUctSS Jl)oJCeS. !anti tn Mich. 
7 Car. B. 1\. Face anD Gauge, belli tbat 1!Citbe~ llJaU be pa1t1 
fOl agifrment of {!tattle, 111.' tbe SlDccuptet of tbe Lanl1S t 'BlIt 
tbt Qtoutt fattl, tfJc!, tnouln atuatn n <ltommilTton to £nqufte fn$ 
to tbe balue of tbefe fititbcs, nifi partes concordaroot en Ie 
mean temps, lUbicb tbep ar.n.lifetJ. 

John 
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John Harris Executor of William Harris Plaintiff 
and Richard Ferrand Defendant. 

T·· IP Qf l]!)laintiff l.1eclattl.1, €bat IllbereafS John Battisford, 
l1eceafel.1, in bhl Ufe,timt, viz. ~n tbe 15th of May, ill 

tbe 14th peat of tbe s'eign of King Charles fbe I. ball ann re~ 
t£tbet'- to bt~ «fe, of John Stretton gf London, Scrivener, tbe 
eum of 1001. beinJJ tbe p~opet ~ontefJ of tbe Defenllant. 
gun wberea£j tbe fain William Harris tbe fame 'Oap ann pear, 
111.' bi~ Writing !,,>bltgato~p, became bounll tllitb tbe ratnWil
Ham Battisford, a~ bi~ ~Utetp to tbe iDefennant, tn tbe ~um 
of 2001. lllitb QtonllitiOtl fo! tbe papment of 105 I. at ana!, 
tbtn to come, ann long finee pan: ann tnbereafS tbe Defen. 
baht on tbe dt nap of February, in tbe 3d peat of King Charles 
tbe I. lent' tbe fain Wi,lliam Harris, tn btfS Ufe,time, tbe S>um 
of 5001. ann tbat at tbe Came time tbere tua£j a Colloquium be
tlneen tbem concerning tbe papntetlt of part of tbe fain bunn~en 
pount1~; ann 3(nt£tetl, bp tbe fain Battisford, upon wbfcb Col
loquium tbe Defendam 1.1n tbe fain lit nap of February, in 
tbe fain 3d pear of King Charles tbe I. tn eonfitlerat(on, tbat 
tbe fain WilHam Harris, at tbe {nllanee ann tequeft of tbe Dc= 
fennant, tlitl gfbe to one Robert Garty, to tbe IDefennant~ 
ufe, one entfre rufficient (ltonbepanee .o~ ~ecutitp fo~ tbe pap
ment of tbe fain 100 1. anti 48 1. fo~ llnteren£j anti Qtoff~, a~ 
aIro of tbe fafO 500 l. ill an amounting to 648 1. bin ntfumc 
lIpon bimfelf, anll p~omire to tbe fain Willia m Ha rris, lbat if allp 
}latt of tbe fain bunn~en poun'O~ anb 31ntereft were b£fo~e pain 
to tbe faill John Stretton tbe Scrivener, bp tbe fatll Batti5ford, 0, 
Ill' anI' otber bp bt~ appatnment, tbat tben be tbe fain iDefene • 
iJant 1110uln pap fa mucf)" ~on!, to tbe fain William Harris, 
a~ of tbe fain 100 I. anll 3!ntetel1lUaSS pain to tbe fain Stretton 
bp tbe fain Battisford, o~ bp anI' .otbet bp bf~ appointment, 
lUben be uJouln aftetlllatnfJ be tbereunto cequiren. abctfj, ~bat 
illtbo tbe fain Battisford bp tbe Il)antl~ of Humfrey How bfs; 
f!l:enant, befo~e tbe fain 1ft .of Fel:)ruary, in tDe 3d peat .of 
King Charles, to wit, ~utb a nap in London bin pap to tbe 
fain Stretton 50 1. Plfneipal ~onp, anti 10 I. S s. 3Intereft .of 
tbe fain 100 1. in all amounttng to 60 J. ) s. pet tbe Defen
Dant bfb flOt pap tb£ fafn 60 I. ann 5 s. 110~ anI' part fbtteof 
to tbe fain William Harris in' bf~ Ufe.tfme, altbo oftentimefJ 
requellen, no~ to tbe ~Iafntitr finee tbe neatb oftbe nun Wil
liam, altbo bp tbe ~Ia'ntilf tince bt~ l1eatb, on tbe 22th of' 
• Nov. 
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Nov. 7 Car. Regis at Milton af01erafb, tbereunto requ.eftel1, batb 
not alloltJel1, patn no~ otbetltlife (ontentel1, to bbl bamage of 
200 I. &c. 
~bt Defendant protdl:ando tbat be mane no Cucb p~omffe; 

ro~ ~Ifa pleanrs tbe Statute of 2 I lac. of Limitation of Actions, 
8nl1 tbat tbe fatb William Harris tn bi~ ftfetttme, viz. on tbe 
8th bap of Nov. in tbe 4th peat of King Charles requeffeb tbe 
papment of tbe Cain ~Olt!, of tbe IDefenbal1t, at wbfcb time 
tbe eaure of action bill atife upon tbe fain p~omife; ann tbat 
nettber tbe Caib William in fJt~ lifetime, nB~ tbe Plaintiff lil1ce 
biS l1eatb nfn commence all!, actton o~ €l)uit againn tbe De .. 
fendant, upon tbe Cain p~omtre, lUttbtnofix years aftet tbe eaufe 
of action accrelDeb; & hoc parat' eft, &c. anbnemanns Judg .. 
ment. 
~be Plaintiff rep(fe~, ~bat bi~ eaure of !action tirtlbegan 

on tbe 22th of Nov. 7 Car. upon tubicb nap, ann not befo!e tbe 
Plaintiff nemannen tbe fain 601. 5 s. of tbe Defendant, ann 
tbat be began bi~ action lUitbin fix years after, viz. ~be Iil: of 
February, in tbe 12th pear of King Charles, witbout tbat, tbat 
tbe faiU William ill bi~ life-time requeften tbe Defendant to aI
IOUl, anti pal' to tbe faitl William tbe fain 9!3onie~ pain to tfi~ 
fafn StrettOD, bp tbe Caitl Battisford, a£t afoaefaitl, a~ tbe De
fendant fJatfJ aUetJgen, anb tbat be i~ rean!, to, &c. 

€:be Defendant rejoins, 'Ql:bat tbe faitl William in bf~ life:: 
time nin requen fJfm tOe Defendant to pap tbe Cain ~onfe~ paitl 
to Stretton, a1$ befo~ be batb alletlgetl,J ann of tbf~ :lbe putfJ 
bimfelf, ikc. 
~be Jury finn tbat tbe faitl William Harris tlit1110t require 

tbe Defendant to pap blm tbe ~o"fe£i patti bp tfJe Caib Bartif.. 
ford to tbe fain Stretton, at) tbe Plaintifftn bifJ )RepUcation batb 
allengcn, ann alTeffj 'Damages; to 80 I. ann eoff~ 20S. ~C. 

Howel pro Defendente, mOben in otten of 3lutlgment, anti 
took rOUt (!J;.tcePtton~; I. tlCo tbe Declaration. 2. ~o tOe 
Iffue. 3. ~o tbe Verdict. anti 4. fo~ befault of Notice. 

I. ~o tbe Declaration. 15eeaufe tf)e requeft mentfoneb to 
babe been mane bp tbe ~eftatol, i~ laib onlp bp a forpius re .. 
quifitus; anti lUben:eber a R.equeft ts tequitlt befo~e an action 
blougbt, being patt of tbe p~omtra~, anb afj ft lUere a (tonbi~ 
tton p~eeenent, tOete it muff be parttculatl!' aUtligeb, ann 
not b~ a f&Epius requifitus. Vide 4 H. 8. 29_ Hob. Rep. 274, 
437. I Edit; lllbece tbe Statute of Limitations wafj pleanen; Co 
tbat fo~ want of a rufftctent Requeft laiD; tbe Declaration t~ 
nougbt. 

2. \to tbe Hfue. ~De Iffue i~ token upon tbe Traverfe, ftlbicij 
f~, 'Qtbat tbe ~eaato~ tltb not requeft tbe ~ott!', &c. ft~ tbe: 

IDe~ 
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fPefenl1ant batb aUengeD. J. ~fJf~ f~ repugnant to tbe De .. 
claration, tubers it i~ mentiOnen, tbnt tbe ~eftato~ wuf$ (<£
pius requifitu~, {ft. ann fix years ate not to be alto\t1tn ante 
tfJe €:eftatoY' neat", if tbe 1teftato~ btmftlf mane a requefi:. 
~. ~be Traverfe 1£J til, becaufe it cOU1p~£lJennJ3 tbt nap upon 
lUbtcb tbe Deffil'Oant aUengetu tbe i:>£mantl to baue been mane 
bp tbe ~e{fato~; ann tue !lap is not matttiaf,ann tberefo:e 
ougbt not to babe been mane part of tbe Hfue, a~ bere it t~; 
tbe T.raverfe oUllbt to baue been, abfque hoc, tbat be mane 
aul' requ£ft b£fo~e o~ aftte tuttbtn fix years berOlS tb~ gaton 
b~ougbt. Vide 7 R.ep. Maunds Cafe, 21 Ed. 3. 42. vld. Bro. 
Traverfe 69.l5 Ed'4.2g. Bro. Traverw 165. 39 B.G. 45. 2 Ed. 
4. 16. ,Bro. Pleadings 9. befibe~, tbe IfIue i~ repugnant to tb~ 
Declaration, a~ batu been Cai'o, anni~ tberefo~e boflJ~ 
~be 3d. ExceptiQ[) tuas; to tbe Verdilt, wbtcb alro f~ repug

nant to tbe DedaratiQo, Vide 9 H. 6~ 3". f01 tbe Declaration 
(apfJ' tbe l),fen'Oant tuns; fa:pius requifltus 11p tbe Plaintiff, ann 
tbe Verdict. (aps;, 'fitbat be ntuet tuas requeffe'O bl' btm at aU. 
Vid. 33 H. G. 30, 3 I. lin <lfttO~ in ~afntenance, a ijIernfa COlt~ 
trarp to tbe Jl.\£tOllJ of tbe Declaration, boin; fa if contrar)? 
to tbe Qtonfe(ftolt of tue l\!>attp, 7 Ed. 4· 3 I. anll l!utigment 
mua be giben upon tbe lubole BeCOltl, as; tn 8 Rep. Bonhams 
Cafe, anll Tumors Cafe. 

t:be 4th. ~rcepttOtllUa~ ro~ Want of Notice. Notice ougbt to 
babe been glbell to tbe Defendant of tue ~onp patn to Stret .. 
ton, becauCe be' is; it ~trallget to tbe tubole matttt. Vida Hob. 
Rep. 5 I, 68. anl) conc(u'Oen pro Defendente. 

Hardres prQ Quer'. four C!E.tCtptions babe been talten in 
Qtretl of JiUl)gment bp tfJt Qtouncel of tIle otber fine; but 31 
toncetbe tbftt none of tbcm are futftctent to arrea ft. 

a~ fo~ tue pra, tubtcb it; to tbe Declaration, 31 agree to tbl: 
)aule tuat bilfJ been lain notun concetninlJ tuben a fpecial Re
queft mull be olle'Ogt1:J, & lieet f~pius requifitus ifS not fumet. 
tnt; anll 31 agree tf)at in tbtfJ <!taCe tbere oullbt to be a fpe .. 
cial Requdt latn, ann tbnt Hcet f<fpius requifitus i~ not fumef.; 
ent, tf)at being onlp tbe courCe anll fOlm of pleabtng, ann 
not tr"U£tfable, Plow. Com. 128. b- in Buckleys Cafe.'l5ut 
now in our Qtafe tbe Plaintiff tloefJ not tnlilf, afJ tbe lftounn 
of bi~ action, upon anp requefi malle bp tOe (tetlatol, but up.: 
on tOe requeft mane by bfmfelf, tubtcb is Plecifelp allel1gen to 
babe been mane tbe 22th Of Nov. 7 Car. I~ ft"b tbat requeft 
!SS t~e llroUntl of tbe Plaintitfs Qction. 'Q!:be Qrtftatol~ requefr~ 
mg l~ put ~otul1 OUlp fo~ ro~m, ann t~ no pnrt of tbe gtOllntl 
of tbe actlo~; Co tbat tbt~ JRequeff mane bp tbe Plaintiff is 
enougb fo~ b,m, no~ noefi anl' otbec c"ure of action appear itt 

tbe 
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fbe qcafe. ann tbougb tbe Declaration wouH) be i:lefecttbe,tf 
toe aaton tune to be grounnen upon n Requefi: (uppoCel1 ta 
vaue Men malie 111.' tbe f!eftatoh pet it is full anb particula~ 
ll~ to tbe Requefr mal'l£ b!, btmfelf, anb tbat's futfttient, lUfiicb 
anftutt5 toe t'>hjcctaon mane on tbe otber fitle. 3lf a ~an ne: 
clate tn all Action upon the Cafe upon a Promife to pap, 
qrotl!) of ~u{t, in tnbfcb Cltafe Notice h, requtlite, anti balling 
lato tbC )}t)2omtfe ann tubat Cltoff~ hlere reCOberf'b, rap~ tbat tbe 
IDefennant pr~mifforum non ignarus (tnbtcb tf,J not a futftcfent 
allegation) btn not petfo~m it, altbougb toe Defennant UPOll 
rncb a tlap ban Notice, anll lap it p~ectftlp, tbe Declaration 
i~ goon bp teafon of tbe Notice bdng fpectallp e.tp~eft in tbe 
following tuo~nn, tuoug{) tbt COlmer wo~ll~ oftbemrelue~ 1l10uln 
not baue oren fufftctent. ~o bert, tbouib tije licet fcepius requifi~ 
tus be not fufficitttt, pet tbe fpectal !Requeft alletJIJeb aftetlt1attJ~ 
f~ ; ann upon tijat tbt~ Qction t~ gtounnetJ. 
~Oe fecond Exception tlla£i taken to tbe Iffue. 31 agree tOe 

<!tafe~ ci"n to p~Olle tbat tuben tbe day t!) mane parcel of tbe 
Hfue, ann i~ not material, tbe lltrut is; naugbt; ann tOnt it bl 
UOOl1 eaufe of Demurrer~; tijLlugb tbi~ i~ net fo cleat Ill' tbe 
ancient 150(lk~, Vide 19 H,6·9· :2 1 H.6·3 9. 15ut ilt tbbl Q!afe of 
oUt~, tbe Traverfe tJOf£i not comp~ebenn tbe nap t [~]e rap 
onl~ tbBt tbe 'Qte(fato~ nin not requefi tbe ~on!" as the De
fendant has alledged: 311t tbi~ Traverfe tbere if; not a lUl)~tJ or 
tbe Day ; but oul!' 'ti~ fatlY, as the Defendant has all edged, 
tnfJicb goe~ onip to tbe fubftantial, ann not to tbe circumftamial 
patt of.tbe ~Ira, Vid. 1 9 H. 6. 75 5 H. 5. I. 39 E. 3. I. 3rt 
ff) It common ClCafe, tfjnt if a 9.Ban in an action of Trefpafs 
lJ~ an gatan upon tOe QtaCe upon a If)lomtCe, plea'b non culp . 
.o~ non affumpfit modo & forma, tbat tbill noe~ not complebenn 
sle.tttnn to tlJe bap aUengelJ, ann tberefo~e tbe Trefpafs 0: 
tbe Promife map be founn to baue 11kn mane at an!, otbet time; 
:bu1; it tom',~ebenn~ orllt' tbe fubtlanttal part of toe ~lea, Vide 
1..ir.)482, 4.83: fo~ tbe tno~l1~modo & forma, tbat tbe!, ate a Jrolm 
'Of l~lealnil1g ann not m1o~~ Of ~ubffance. gnn tberefo~e in 
e {[lttt of cafu copfimiii blougbt upon a rttppofen QIfenation 
mFee, if tbe 'Q!:enant plean ne aliena modo & forma, attn 
11n altenation for Life be founli, it 'utrtcftb; pet t{Jat f~ not 
modo, &: forma, Vide Long. Q.uinto fo). 26. In Trefpafs fur 
5 R. ::i.~(ch. I Car. Ent. Hill. 2 I Jac. Rot. 92 • €be 13tllJop of 
Norwich agafna Cornwallis. 31n Debt upon an IDbligation 
bearinJJ nat.e 30 Novemb. 20 Jac. connttione'b to perfolm an 
!hlar-b, tbt Dtfennant pleal1£'tI tbat tbe 13on'b ttta~ primo. de
Mberat Ott tbe 28th of April 2 I .. Jac. after tubfcb 11ap tbere lDa~ 
no atnartl mane; Abfque hoc quad cognovit feteneri 8( firmi~ 

ter 
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ter obliga:ri modo &: forma prout '&c. tQI:;bf~ tna£' velll naugbt 
bect}ufe tbe tno~i)t) modo & forma tnent onl]? to tbe natt, roufeo 
lUa~ no material o~ fubffantfal tuing; ann tue tnO?Ot) modo & 
forma bo not comp~£benn anp circum1lantial part. 

Qnn if tue lLaw be fO, tueu tbt£i fJDbjectiol1 l.lanillJes ; fo~ modo 
& forma ann as the Defendant has alledged are aU one, all~ 
tDetefo~£ tbeCe l1lo!n~ ilJaU not e~tettn to comp~ebenn tbe nap,but 
tbe requefl, tnbtcb tr; tue fttbtlance of tbe l~Iea : ani) af) tn tbofe 
([Mea of modo ,& forma tue ]urp, map finn tbe Requeft at 
rmatber nap; fo in tbf~ <!tafe, flnce tue l11o~n!) as the Defen
dant has aHedged refet to no mo~e tua" modo & . forma bOeg, 
tuel' no itot comp~ebenn tb~ day ncUuer ; fo tbat tbe 31tfue bere 
tfj tueU tatum anti couln not be bett£ten. . 

'1l3ut a'bmitttng tbe nap to be COn1p~ireti, . pet befmi afte~ 
y ~rdia: it t9 at'bell ltp tue Statutes of Jeofails, a~ appears bp 
tuefe <!tufes, Vid. 5 Rep. Nichol's Cafe 43. Hob. Rep. KebJe 
anti Osbafion. Ibid. Napper verfos Jafper ann George. Ibid. 
Wood contra Euden. Parch. 41 Eliz. C. B. Johnfon, verfo~; ~,Ierk. 
31n Debt upon nn ®bHgatton tbe IDefentJant pleant~ tbe 
Statute of Ufury, ann ,loat tue ~lal"tHf corrupte aggreeayit~ 
1.'ecepit Bee. ann ]tfue tua~ taken bereupon, ann founn fo~tt~ 
lelafutiff, "ann at'Oen, tbougb, the ~mattet of tue ]ffue tuer( 
lJ,ouble, bfcaufe theee wa~ an Iffue, tbougb mOle tl1a~ fn It 
~Dnn l1frtletJ, anll part of it taolt itl a n immaterial tbI11g~ 
f)tberlUtfe ft f~, lUbentbete t~ no 3lffue at alI, tbete a [ler
~il.1 boe~ tiot UlfUll toe, matter, Hoh. Jennings cont~a. Lee. 3fn 
13attetl? tbe IDefenJ,lant ,pattie)), tbe plaintiff tepIieil de io~ 
juria fua propria, wttboutfapiug abfque tali ca'lfa; tbiS tua~ 
founn fo~, tbe l\3latntttf, 'but not atnen, becaufe' no ]1fue aa 
aU, being taken upon two affirmatives, Hob. Tasker ann SaI~ 
~er's Cafe tn Trefpafs d' AiT. ~be Defennant juffifiC!1 bp rea~ 
fOll of tbe W>laintttTfj coming uponutfj ·grounn: ~be 19Iai~ 
tiff replpell, tuat be 111ftfj a Q!oppbolner of tbe ~anno~, ann 
,tbat tbe lO!lJ ban fo~ btmfeff anti bttl ~£nantfj of toe lSlainir 
tiffs plece, a [[tap ouet t~e Defennant's piece, anti ]true 1110» 
taken tgeccupol1, auti founn fo~ tue 10Iatntiff ann not aitten, 
~fcnure tOe 3ltftte tua!$ tmpofftble ann fa no 31true,at aU. ')Out 

',lnbere . tue Iffue t~ ,oInen upon an affirmative ann'. negative, 
,tbougb upon a tbil1g tuat ffj not l1et!, material, pet it i~ 
ainen after CllertJitt; anll fo ttl our <!tafe, if. tbe Day mere 
£gmp~i~en, pet tucre, being a Ver diet founn fo~ tbe ~lail1tfff, 
it tfS atoen, bp tbe Statute of Jeoffa i }ji. '; .~ 

tQI:;be <!tafe in 7 Co.Maunas eafe, tuelUbere nap, of toe tlemanll 
': waf) tralltrfell, noefj not (ome up to OUt <!tafe;· ;fo~ tberc lUa~ 
a Demurrer, but toe are bere nftet Verdict. " . . . . -,,':;:; "'a 
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a fecond Objection token to tbe Hlue uatu been tbat it is 
repugnant to toe Declaration; fo~ in tbe Declaration tbe 
}!;)Illtntttf ti((cngt~ tbat tbe ~onp 1ll~fj not. pain, ]jeet f~p~u51 
requifitus bp toe Tdtator; ann tn uta repltcntton tbe l~latlt· 
tiff fapa tDat toe Tdl:ator mane itO Kequefr, wbicb i~ a Call:: 
trantatotl. 

Refp. '(lCbf~ i~ 110 contral1fctfon ilt all ; fo~ tbe tuo~1J£t Heet 
fxpius reguifims m:e onlp tuo~n~ of fo~m ann meerl!, nuga: 
to~!, ann futpIufage; ann are t1~ if tbrp ban not bren tn
fertCiJ ; ann tben wbat ia fain contrnt!' to au immaterial ann 
tntiJjnificant part of tbe Qtount, tum not amount to a con~ 
tratJtctton, 10 Rep. Osborn's Cafe 130. ]n an action upon tbe 
([afe upon a tlt>lomife to l1eltber diverfa bona, 1.lii. ,unum ful
chrum Iecti, Slnnltce a' Field·bedfiead with a T~ftern ,and ,Cur
tains of Say, l11btco t~ mo~e tban t~ in tbe Latin.' <llpon non 
~fiumpfit pleanetJ, ann 3llfue founn fo! tbe W>lafnUff, ann ell~ 
tire namage~ gtucn; aU l11as bell) goon, becaufe tbe tea lUas 
onl!, nugato~p ann (urplufage, ann ft!Jnffie~ uotbinlJ, ann 
Damage£' fi)alI not be fuppofetl to be ~tuelt fo~ tubat ugntffes 
notbtng, 22 H. 6.46. Jln Debt upon an ®blfgatton to petfo~m 
an atnrn:l1, if tbe Q!fllarn be naugbt, it f~ na mucb a~ no atuatn "t aU anti neen~ not be perfo~men, 10 Rep. Osburn's Cafe, 
13 I. b. Plo. Com. 399. in tOe <.!Earl of Leicefier's Cafe. 3/f t1 
~ullom be confirffien bp ,Act of Parliament, wbtcb ttl botD tn 
JLatu, tbe Confirmation figntfie~ notbfng, becaufe a void Cu-, 
from ann no Cullom at all ate batb aUke. 
~o bete toe allegation of a matter tn }1tlIeantng, lt10tcO figs 

ttifieG notbing, anti tt3 (nfetten onlp aa a fo~m of @leal1tng, 
fignifie~ l10tbiug tOnt tbe <[OUtt tutU take notice of; anti 
tben allp tbfng allel.1gen aftettuarb~ tbat't3 rontratp to it, Will, 
not make a teal contral1iction, fo a~ to" lltttate tbe Jj31ea. 
lltng. ' 

'Wtlt anmitting tfJf~ to be a variance, pet not being mate
~ial, tt i£' uillcn after Verdict, Mich. 15 Car. in B. R. ~be ",,,', 
tiginal, tpa~ tn Trefpafs of A{faul~ and Battery; ann countSS~ 
t.bat tOe Defennant tltuck tbe ~fainttfffJ bo~fe, ltlb'e~ebp tbe 
illaintfff Celt; alln tbfs.; \lla~ beln g,aoJJ, ann no material va
riance. t!COi~ cannot be material, becaure Hcet fxpius requi-
fitus i~ on"pmatttt.(Jf [Olm. ;' " 
, 'QCbe t hird ~xception \Ua$) to tue Verditt ro~ being contrarp 
~o \nb~t tbe Wlafnttff ba~ atlmitten ;in bif,J Declaratton; but. 
tbbl ia allf\lleten altean~. '': __ 
. '. fiCbe fourth Exception t~ fOl .want of Notice tbat tf}e ~onp 
wat3 patti to Stretron. 15ut, Notice til' tbi~ Qtafe.t~ not 
iequtfite; tbe ~afe afj, to tUtU t~ ;iltlt tbu~~ viz. a ~nn p~~~ 

~. . In({&~' 
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mife~ to pa~ back fa tnucb ~onp a~ I. S. pain to I. D. Dnti 
tbe . Plaintiff abetS fo Ulucb ~onp pain lip 1. S. to I. D. vert! 
n££lJ~ no Notice. Jro~ it ts a gencral Jaule tbat lnbcn tbe 
~attcr 110efl not Ite mo~e PloperIp in tbe CZCOltUrance of one 
tban of tbe otbet, no Notice ifj tequifite, 9 E. 4· ®bltgation 
eonnitionen to pctfO~m an aWarD, tn Debt upon tbtB IDbltgfl# 
tton Notice of tbe ~UJatn ncellfJ not be aUetlgetJ, becaufe tbe 
Defendant map take noUce of tbe Qtuntn af$ tueU a~ tbe Jjtlfatnc 

- tiff, Mich. 22 Car. B. R. Collet verfos Bayfield. <rlpon a 'Cltreatp 
of ~attialJe, a );)lOUlife iFj matle to tbe,J}'atber of tbe IDaugb .. 
'ter bp tbe jfatber of tbe S!>on, to pap tbe Daugljtcr lCO J. 
aftet tbe 1.1eatb of tbe eon, if t1)e (UtlltlJe bfm; tbe latber of 
tbe iDaugbtet ilies, tbe @on tIicfj, tbe QtJmtnitlratrix of tbe 
i)augbtet'fS ,fatber b~ougbt an ~tlton upon tbt~ J'loll1tre; 
ann per Curiam Notice of tbe iDtatb of tbe ~on neen~ not 
be gilJen to tbe .fatbet of tbe ~on, Page verfiu Barnes, Parch. 
~3 Car. B. R. Entr. Mich. 22 Car. R. 156. a i'~omtre to pap 
fo mucfJ ~onp at tbe full age of an 31nfal1t; belli tbat Jao-= 
tice of bi~ attaintng bffJ full age nrel1~ not be gibe"; becaufe 
it t~ as notQ1ioua to tbe one a,z tOe otbet: ttbe ftlte of tbe 
9J1)atttage of I. S. 

Trin.23 Car. B. R. Bear verfos Choldwich, 3in Debt upon 
an G:>blfgation to ptl!? fo mucb ~onp·upon tbe lReturn of Cucb 
a ssbip ftom @)ea, Notice of tbe JReturn netn~ not be gtben. 
13ut tnbere i1 tb{ng Ite~ nl0~e Ploperlp in tbe (!Conufanc£ oftbt 
Plaintiff tban of tbc Defendant, tbere Notice aJan be giben, a~ 
in tbe Cl!afcll tbat babe been etten bp tbe a1.1t1etfe part!', viz. 
to !Jibe tbe U>lafntUf fO mucb fo~ a Qtommotlitp a~ a"p otfier 
bab b£fo~e tuat time giben bim fo~ toe ftke; oJ tf.1 gibe ff.1 mutb 
fo~ eU£tp Cltlotb tbe Plaintiff fiJonln bu!'; O~ to PelP tbe Plain
tiff lllbat l1amallcS be ~an fuffainell bp a ~atterp; o~ to pap 
tbe Plaintiffs <!totl~ of @utt. 31n tbefe ann malt!' otber Itfte 
qcare~ tt ba~ b~n anjullge1J, tbtlt Notice muff be giben; fOl 
t{Jefe ate [ucb tbinlJ~ as:; Ite mon p~operlp in ~onufance of tbe 
Plaimiff. 13ut fa it i~ not ill' tbe '!taCe at ')Sar: Jr~ bow 
tlJouln be know bolD muCb a third perC on bas patti to a ~crfll 
belter, bettet tbalt tbt Defendant? mbttefole Notice bert is 
not tequUite. {lull Pltlpeb 3lullgment pro Quef. 

Qfterwat1JS in Trio. Term tbffS (!tafe·t1las; argueb agafn bp 
Howe! pro Defendente anll bp Hardres pro Q!1ef. 'l5tlt no 
l1etu matut urgel1 011 eUber U'tte. Qnll tbt Gourt took it til, 
tbat tbe fame <Ztounctl tlJoUltl argue tbe fame matter tlUtce. 
afterlUatl1£, tbe fame Trio. Term tbe Court tlelibetelJ tbetr SO, 
ptnfonu, viz. 'QCbat licet fcepius requifitus lUafS no materfal part 
of tbe Declaration, anll tbe~efOle no contratJtction fn tbe Jl\eplic 
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cation o~ dIertltct. fltbat tbe [[lo~l1S,. 3!i the Defendant has 
all edged, are but tantamount to modo & forma; tbat if tbe 
Day be part of tbe HIue, pet tbat an immaterial.Hr~e is attaeh 
after Verdict, if it be goon tn fo~m. ~bat Notice heenS not, 
bccaufe tye matter 1I0e~ not teft in tbe Q!onufance of tbe Plain .. 
tiff mo~e tbtUl of tbe Defendant. ann 31ungmeht lUa~ giuen 
pro Qllef. 

JOI Hunter the Elder and iounger Plaintiffs, and 
William Bennifon Defendant. 

I JaDebt upon an £Obligation of 300 I. DateD tbe 9th of May, (4) 
165 3. ~be Plaintiff betlareb tbat tbe Defendant became 

bounn to blm, a~ afo~efattr, toe (ltonbftion of tbe 15o"n be.: 
ing, tuat if tbe Defendant anti Thomas Bennifon tbeit !peltS" 
&c. llo petfo~m t~e altlarl1, wotcb Willi~m Kimp, William Leak, 
tbe Cnill Tho. BennifoD ann Edward Wilfon ll1itb toe <rliUpf:: 
rage of WiIliam Wen: (!Cfq; tlJoulQ make toucbfng ann ton.: 
ctrufng tbe ~ttIe of tbe lLann~, ~elfungefj, 16atn~ attll ~e= 
nemtllt~ callen Burrow's Clofe, Holt and Stubbins, ltlttb tbe 
apputtenan(e~, ann to gib£ tbe 'ClCitle to hlbom it belong~, 
anll of nil otbt.r ~Uit~ ann [)fff~rence~ bepentJfng betll1ttt 
tbe faill partiefj, o~ eitbet of tt'cm, frJ a~ tbl' i'ame be tenlllel1 
o~ teat1" to b.e neltberen tn ln~tttng unne~ tbc(t U),~n i)g an~ 
0et1I~ totfJem o~ dtbet ot' tbetr~ at :;.n bef~4' ~~ m(J~totu at 
I 2 of tbe (lCloek of tbe IDap, tb~~!t tben, &~:. 

fitfje Defendant pleatJetJ nul award fait. 
fil:be Plaintiff replpetl, tbnt after tfje £nfeaUn~ of tb~ rafti 

f!Obligatidn anll bero~e tbe U1o~r(Jw after, viz. on toe fame 9th 
of May, ,653· tbe fain ~rbitratol~ ann <rImpfre mabe an Q.: 
warn concerning tbe ~~emffeg, a~ foUowetfJ, viz. 

t!:bat Hunter ,toe ~ltler upon tbe 2d bap of March Wen ne~t 
followfnlJ llJoultJ pap to tbe fain Defendant William 8ennifon 
7 I. los. fOl eberp Slcre of tbe lLann~ aro~erafO, tbe 13atll in: 
tlullell, to be mearUt~n bp R.tl able ~eafurer tn tbe p~eCence 
or tbe atbittato~~ attn dtmptre, o~ fome o~ two of tbem, af" 
tet feben parl1f$ to tb~ It!>oll, at tbe equal c:barge of botb 
19attte1S, tbe fain papttltht to be m~ne ill tbe <lI:batcb190~cfJ 
of Greffingham fn tbat ftountp t dlpon papment tnbereof toe 
fain William Bennifoo, bfs.t flJeir~ o~ amgt1s.t fiJouln par~, COlts 
bel' o~ futtenner to tbe faill Tho. Hunter o~ bts.t lPeit~, o~ furb 
oS be fiJottl'l1 apPOint, all tbe fai'O JLanl1fJ tnttb lUarrantp ag.anf(l 
birn QnO biS$ ~eir~, ann all Claiming Ult'Oet bern; O! tn 11~.: 
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fattff of fucb papment, tOe fain Tho.Hunter anti bf~ fl>ett~ fiJOUlti 
(eal ann tJeItllet a telea(e (If aU fJf~ claim to tbe fain JLan'O~ anti 
tbttp part tbereof, anll a general Jaeleafe fo~ all actf-OnfJ~ ~utta 
ann Demantr!S, Qn'O tbat aU eutt~ ann <!tontroUera"Cfl, anti 
aU 31ungmentfJ, (!ftecutton, annQl:ottbeml1atton~ b® againa 
all!' at tOe rata ~attfe~, tOtte <!tbun~"en, @)etuant~" anti ~" 
gent~ lbouln teafe anti ,be no fattbet p~orecutetJ •. ~be'n be 
la!,~ fO~ Breach, 

'Ql:bat tbe fain A ward tna~ tennerelJ on tbe faib 9th of May 
aCCO~lJtng to tf)e q,ftTect of tbe <lI:onnftton, ann allerG an ab, 
meafuremcnt mane tOe faro 2e1 nap of March, 1653. anll tOe 
JLanos; upon tbe fame contafnell 12 acres accorOing to 7 patns; 
to tbe ~oU, attll tIJat 80 1. WaG lltle ttl be patn, !lllbicfJ tbe 
(ain Tho. Hunter tbe Q.Eltltt tenn~en ftcttorOfnglp, lilbtcb tb'e 
Defendant tcfmetl, ann tbat tbe fain Tho. Hunter tlin re~ 
qutff bttU to par~ it ~Ut_~tnnet to bim attn bf~ fl>eirs:, wbicfj 
De refufelJ. 

iltbc Defendant l1emutt~ anti tbe Plaintiffijopneb in De. 
mutrer. ( 

Hardres aegad, pro Defendente, €bat tbcre wa5S goon Qtaufe 
of Demurrer. 

I. ')5ecaure tbs Submiffion' ffi bof'Ot 
2. 13ecaufe tbe Award ifi boin. 
I. «~te ia no Submiflion anll tben tbere can be no llooti 

Award. ~o make a goon Award tbete ate five tbtng~ te,l 
({utate, 4 E:liz. Dyer :21 G. h. I + ~attet of Ql:(lnt~oUetlle.· 
~. a €5ubmirt'ton. 3· Thlartfefi to toe ~ulnnimo"+ 4· Qrbtc: 
ttat(l~s. gnn 5. ~iuf"g up tbe g:tDarll, Motta bere tmmts it 
eubtu({fton: jfo! it appeat~ 111.' tbe <lJ:onbttWn) tbat toe De
fendant anfi Tho. Bennifon . are to perfopn tbe awatn of four, 
ltllJettor toe fa-ttl Thomas Ifj one, @o tbat Thommas Ben
nifon f~ LiJtb a .,art!' rubmttting anll a 3!ubge; be f£t one 
tbat muff pertolm tiJe nwarll, anb an Qtbtttato~ toa ; lUbttb 
IS'S tldfO ill lLnUJ. Jaotu it if) a p~{ncfpal QtballenGt, if alt 
9:rbttrat9! be one of tbe 3lutp, lUucb leC~ lUuff tbe Came perron 
be botb arbtt-tato~ ann 19attp. " 

:2. fltbe Cltonnftton hl. repugnant in it felf, viz. ftOat tbe 
9tbtttato~a tagetljtt tnftb (ucb" a perron bef"!} Umpire fiJOUltJ 
make i11l atunrll; fo~ it t~ it conttabtttion"tfJat botb tbe at~ 
bifrat"oyj anll tbe Umpire too 1l.Joull1 make it! 10: anUm .. 
pire t_~ a ~"tJge bp btmfetr, anll cannot 6e all Qrbitratol. 

3· ~be Award IS batt.. I. JfO~ tbat tbe mattet 'ubmttteb 
.I~ (tt~lt to JLin~ fn parti~UI~t, ann tbat tbrp tlJaU gibe t~e 
Came to tnbllm tbs~ appettam(il; fa tbat ~be awarD i~ in .tbe 
.nattne of a bargain ... nn Cale betwf~t tbt ~attte~; tbt one 
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btfnJJ to pap fo mucb ~nnp to tbe otbet (01 tbetp acre of 
)LanD ; but tbe '«ftle is; not tteterminen to 111bom tbe ILanl1ss 
110 appertain afj ft ougJJt to be, ann tberefo!e itfJ naugbt; 
fo~ a matter fuomitteD in patticulat tSJ not lletermineD; 
Butl ~reb£t a tbfug in particular i~ Cubrnittell, it muftl1c 
partftulmlp lletermineD one wap o~ otber. . 

8 Rep. 98. Bafpoles ~afe, a tRule. IS:; tbcre lain n'otun, tbat 
lllbere t{1e Submiffion is; of ctrtatn tbfnlJG in fpecie, lUitb a 
([Iaufe ita quod tbe aWarD be ma'Oe of tue )ti)~etUfres;, tbere 
tbore particUlar' <ltaCe~ muff be lleterminetJ, 0: elfe tue awarD 
il111otb, Vide 4 Eliz. Dyer 216. . 

2. QI::be atnartl is nauaut; llecauCe a matter not fubmfttel1 ifj 
atuarlletl; viz. tbat tije )LanDS; ilJall be meafureb bl' otbetSS 
in tbeir p~efence, lUbieb i~ Uoin in JLalU; fo~ tbe~ cannot giue to eft: pOlUer fei anotbet. . 

19 E. 4. t. 31f arbitratoafJ atuar'O tunt tbe ,Defendant alaI! 
ftence tbe }ltJaplUcnt of fucb a fumm to tue Plaintiff In Cueb 
manner a,;; tbep tt)all al'btfe, tbi~ f~ naugbt, l1ecaure after tbeic 
atnatl1 mane tbc!' babe no mo~e to tlo.. . 

.. ". 3· ~be ahlarl1 f~ tbat tbe anmeafurement fiJaIl be at tbe equal 
tbinge of butb )1t)attietJ; tDbicf) itl botti, becaufe not wttbitl 
tbe @bubmttfton. . 

Pafch. 23 Car. B. R. flIp. Capel verfus Alteo, IDebt upon an 
IDbligatton to petfo~m an atnat'b; tf)e awatn was; tbat tbr; 
Defendant flJOUItl pal' to tbe Plaintiff 71. anll tbat tbe Plaintiff 
flJOUIO pav fO! w~iting tbe atuatl1, anll beln to be ·1tWl1 fo~ tOat 
ttafon. 

Trin. i650. Entr. HilL 1649. Rot. 673.B.S. Hale contra Maffy. 
Debt upon an ®bUgatton to petfo~m an alnarb; tbe awartl 
l1la~ tbat tbe IDefcntlant fl)(luln pap fa mucb S}1Jonp to tbe 
B>lail1titf, anll tbat botb 19artics; aJoulb pap tbe~tpencetl bUl: 
to tf]e ~fJufe, tubett tbe atnatn tnafj mane; ann tOe alUarl11t1aS 
tfJet£fo~e bell1 to be \loin. ')51' tbe fame tearan bere, tubete 
tbep babe aUlarDtl1 tbat bt1tb };)attfe~ tl)all be at tbe (ltbarge of 
tbe anmeafutement. . 

4· (ltbe award t~ nauglJt beCllufe it i~ not betinittbe, but con~ 
. b{tional, viz. ~bat tbe Plaintiff ilJall pap &c. o~ in befault 

tber£of, tuat tbe Plaintiff fiJall releafe, .&c .. all bis; Bfgbt. 
lOt an award tSJ n jutncfal ~ct, anll Cucb acts; muff be bdintttue 
ltnn not con'bittonat, Parch. t 3 Car. R. in Bane. Com. Loggins 
contra Blagrave. Debt upon an i'bligatton ta petfo~m an 
award; tnbicb was:; nlatle, tlnl£r~ tbe pattp .ll)ctuen taure to 
tbe conttfttp tttitbtn 6 tJap~, belll to be no award. 

S Rep. Samon·s Cafe 77. b. atuattleb tbattbe Defendant llJoult! 
become bounn in an eDbltgation to tbe Plaintii tuftbout faptnlJ 

in 
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in hlbat tum, anti tbe atuattl tuns belt! botn fO~ tbe unCettiKntp: 
eo bere. . . ' . 

5. 'Ql:be award f~ bofD, beC8Ufe It concernS Strangers to tbe 
@)ubmUUon. 3lt is tbat all (ltontrol.lerllefJ, 3lullgments anll 
(tontlemnation~ againtl tbe tpartieS, their Chil~ren, Servants 
or Agents {hall ceafe, Vid. Sarnon's Cafe afo~e (ncb. Trin. S 
Car. B. R. Humphry ann Ladd. Arbitrament tOat tbe Jfatfjcc 
Bnll ~on tlJoultl releare all tfjeir JRigbt~ filberea~ tue eon ltJa£i 
110 partp to tbe ~ubmitTion, Delli to be l.loitJ. 

ann p~apelll!"tJgme"t, &c~ 

jones" and Clerk. 

T -I" ,on an Information ro~ not garbling tina nnb ttut"t~ 
L ~agf,t of septce acco~tJtng to tbe Statute of 2 I Jacob.; 

1l1berebp it became fo!feiten, &c. Not-guilty tuaa pleanellj 
ann a fpettal dtettlit1 foun11, viz. ~bat tue <!Cttp of London mane 
it JLeaCe of tbe SDfftcc of Garbler to Hatton fOl 31 pcar£f, 
tentJ~inlJ 4001. per annum, I tue JLeaCe to b£ 110in fo~ Non.pay .. 
ment, &c. ann to ll£ e.rccuten bp bfm, biS IDepuUc£i o~ am~"p; 
ann tbat aftetl11arb~ toe Plaintiff obtatnc!1 a latter ®~al1t antt 
~earc from tbe cztitp fo~ tu~ee pear£', tbe iaent of 400 1. not 
being patn, tuftbfll l11biCb tble£ pearf,t fpace tuere ~pitr~ were 
glltblell; ann tbe!' rounn tbe Statute gf 2 I Jac. tbat tue tFllaiu# 
tiff 1Ua~ polfelfen of tbe CatU SlDtTice bp l1ertue of tbe facn 
~~ant. ann tbe queffion waJl tubetber of tbe ttut1 fran bfttet 
fi!:itle to tbe £[)fftce anll ~.tecutton tbereof upon tbere Una 
e~ant-s f 

Atkins pro Q!lef. 'Qtbe Plaintiff i~ founn to be in potrdrton, 
anb tuat is fuffitient to maintain tuifJ 3lnfolmation; anti lEJo~ 
retfton i~ ruppofen to continue, if it be not abot'be'b, Plo.Com. 
t 93. ann p~ecfre fo~m is not reqtlfreb in fpettal dtertJictf1" 
4 Rep. Fulwood's Gafe, 9 R.ep. tbe Qtountef~ of Shrewsbury's 
Cafe. 

Object. 0ucb an IDffice a~ tbf~ cannot be granteb fo~ peard, 
as tn 9 Rep. @gir Geo. Reyners Cafe COnternlng tbe ~fftce oE 
tue Marfualfea. 

Refp. ~bt~ IDtfite noe~ no tuap concern tbe gnminitlratfolt 
of 3\utlice, attn it map be e.recuten bp a eerbant o~ iDepu= 
tp. ann anmitting tuat it be uoin a~ a ~lant, pet tt is a 
n~Ol1 appointment of an ®fftc£r tllftbin tbe Statute of 2 I Jac. 
WId. 4 & 5 Ph. & Mar. Dyer 1;:2. h. 153· gun tben Hatton', 
ttafe t~ ftl.1oinetl bp tbtil CCtOUl1 appointment, Adjornatur. 

after, 



T er. Hill. 1655- in Scaccario. 
• 

aftetlD8tn~ in Eafter Term Gundry argueD pro Defen ... 
dente. ~bat it wag an flr)tftce of ~tuff, anti not grantable 
ober, Vid. the 19~eamble of tbe Statute of 2 I Jac. Vide 9 Rep. 
~tt Geo. Reynel'~ Cafe, ann tbe Statute {11 tbat tt~ fJDfftcet 
{ball lie npPoil1ten bl' tbe <[tt!', tubicfJ cannot br, if tbe ®trice 
be grantable fOl peer.9'. Vide iO Ed. 4· I. 1tbe ®fftce of 
Chamberlain of tbta <[OUtt; nntl it if; a @Iace tbat reqttiteJ) 
conttnual attennance in tbe <Zeitl'. 2. ftbtfj ~~ant cannot be 
taken &l5l an Appointment. Obj. a \lDlant fiJoil be taken matt 
ftronglp againlt tbe ®~ontol. Refp. a Q15~nnt tlJaU not be COlt: 
ftruen fo a~ to tuo~k a ltllong. 31ftbtfJ be tonffruetl to amount 
to a Deputation, it wtU be a tu~ong to tbe <ZCttp; ann ance 
tbe intention tuar; to paffJ an Intereft, it \tim not amount to 
all Authority; 9:ntl if aft Affignee commit a IOlfeiture, tbe 
QD~anto~ i~ not concerrten; but if it Deputy commit a fOl~ 
fetture, tbf~ nffeas bf~ st3affer. 3 Jac. Gibbs anb Seales Cate., 
B. R.. Q lLeafe tuas matle of a ~anno~, etcept matfS, cn;(ftaps 
ann t0erqUffitel1 of <!Court, &c. aftettuartJfJ a lLeafe tua~ mane 
Of aU tbefe, tbe lLeffee of tbe ~anno~ maOe 15atlp ; ann tbhl 
Ina£t atltungen to be 110 ~Urteniler, betaufe a 'l6aUp ba~ onIp 
an i\uthoritv, tn muttO an IlltrreH: tum not merge; Co if a 
JLeffee of a l1>ouCc af~rl11atn~ nccept~ of a grant of toe turtOb!.' 
of tue fame !pOliCe, tfJfg tfJ ltO ~tlrtel1tJet; tuberefole tbere t~ 
{Jere no !lDfftcer; ann confequentfp no lo~fettute. 

(tbe fame fl[::erm Shafcoe atl~Uen pro Qgei. 
I. ~bts i13 an IDfftce tbat map bp JLattl be grantetl fo~ pears,;' 

llecauCe it t~ not an fJDtTtce of Tru(t, o~ concetnfng tbe anmf· 
l1i1lratian of ]uatce; Vide tOe Preamble of tbe Stat. of 2 I Jac. 
~ lnlt. 264. but it confitlfJ c{}tetlp in l1tligence. 

Obj. 9 Rep. 39 H. 6. 34. " . 
Refp. 9 Ed. 4.40. irs to toe conteatp. 13ut 2dly. al1mft.: 

ting it to be a \Jotn lLeafe, pet it i~ a goon appointment of 
an i>lficer witbfn tbe Statute of 2 I Jac. ann it ltlafJ tbe intent 
of tbe Deetl tbat Jones flJoultl bal1e tbe Sl)lftte. ~Qf;batter of 
feoffment map amount to a 'Q!:enancp at mill,. anti a \Join 
Qll map pet to Come purpoftS {Jab£ effell. 22 Ed. 4. 5. 27 H. 
6. 3. lIf a ~eltant at mm grant ober bi~<!Effate, tbo toe 
4lDMnt be \Jotn, pet it- tJetetmine~ bifJ Will. 34 Aff. 5· lIf a 
IDttreifo~ £Ilfeolf tbe DttfetCee, tbo toe feoffment be out of 
lJm~s, fo~ tbe IDttfeifce t~ remfttetl, pet a Rent·cbarg£ if· 
Cuing out of tbe lLann to tbe Diffeffol, i~ tberebp etffingutfiJen. 
~ut if an Qct be matle \loin bp ~tt of JlDarliament, tt ft)all 
i111atl to no (ntent o~ purpofe at aU, Co. Lit. I 20. ~ amonit1~ 
cal 19lefentatfon noeS5 not Co mucb afj amount to a "'aim. 
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fPc (iten n Q.t;afe bettuitt Love attn JonEs in tbf~ Qi;ourt 1652 • 

l11bicb be fafD \tIa~ a ([afe in point. , . 
Serjeant Evers 'Pro Defendente. I. 12fbs . .l.rafe fa nat !Sooty, 

becallfe it ir& an ~fftte of great truff. 9 Rep. 50. cortcel'ltinlJ 
tbe QCletlt of tbe ~arket. ':16ut.if it lUere grantcll f(J~ Life o~ 
i1t ~tUl, tbe tnCOt1ilcntence WOUn) not be fo great. 5 Ed. 4· 
3. J I Rep. Auditor CurIes Cafe. 2. ~be Cit y babe £11' tbe act 
(Jf W>arUament O!1I~ potuec gtuen tbem to ilppotnt n Gar
bler, unO tb£tefo~e a ILeafe of tbe IDffice bOlil; if tbey no mo~e 
tban tbe act fmpOluet~ tbem to tIo, ita bofO. Obj~_:lIt if) fountJ 
tbat tbc1' babe POWEC to ntfpofe. _R~fp. ~bat. fin~tng it t5$ 
(ontrarp to att Get of }1!)arliament,an'O tberefo~e it itl 110tn. Vid. 
9 Rep; The Countefs of Shrewsburys (;afe. ,3·]it ifj not n lJoon 
appointment, becaufe tbt QUftp inten!l£tI to par~ ,m 3lntereft; 
Vide 6 Rep. Sir Moyle Finches Cafe. Co. Lit. 301, 302. a Q!on
bcpancc fiJaU not enure to' a contratp rnn tball it tua~ Jleu!!nen 
fo~. Vide 10 Rep. 57. lo~ tOe tinning_of tbe ]urp. 4· ~be 
<I1erntct i~, ~bat tue <!rit!' having right to tlffpofe, ~c. but .tbe 
3lurp no not finll tbat tOe11 babe a Rfgbt, 1 loft. ,2 2 7· tubtcb 
ougbt to baue been mo~e certain. 5· ~be!, finn tbat t.{Je IDe· 
fenDant bnn notfce of tbe Q15~ant mane to. tye J1!>lainUtf, bat 
tbep nil not fap bp wbom it lUflfj gibetT+' Vide 8 Rep. Fraunce~ 
Cafe,anll 3 R.ep. Penmnts Cafe, .lao .fo~fettUte \uitOout p~£if& 
noticc. . 

Windham pro Defendente.·· a Grant cannot nmou!tt to a 
Licence. :2 aep. Buckleys Cafe. I I Rep. 480 Obj. Hob. Rep. 
CoHifom Cafe, a. ball itlLltilllJaU am~unt .t6 an appointment; 
lip 43 Eliz. Refp. '([bat bal1 tbe beIp of an act of 10arHao 
ment. 'J.l3ut bete it ie founn tbat tbe (!kitp btl!) toe difpoGog of 
tbe IDtftce, ann pet tOe1' are not IDtficers; tbemfeluea, fo tbat 
tbe!' cannot mate an amgnmetlt o~ a Deputation of mbat 
tbep babe not; no ~an (an grant tubat be bars not. ann brre 
tbe: feconn ~~ant tua~ mane UPOll t1 fuppofitioll, tunt toe utff 
Was uoto f~l nOll,papment of tbe Bent rcfetl.le'O, wbtcb canl: 
not be,. fOl no Rent can be refetben :0.1It of It, fo toat tOe fe= 
£0110. \1P~allt t~ llaill. anll 'all t.Oe Court, tQ.lk it, tbattbe Ver~ 
'dlclwaf& gOOl1ann ccttain; enougb, an'Otbat it fiJoultJ be taken 
Il!" common intendment; ,anti tuat tbe tug~n having tuaa a fuf* 
'fictrnt aff{rtuatfoll, afj tuell a9 tbe 1Uo~n licet, Plow.Com. 1:2'0. 
'~nn n difpofing Power comp~ebennfj a WO\tlCt to make a Leafn 
a·It'O tbtfj IDfftce map be grante'O fo~ veatrs: .laoa wars tbi~ 
mane a i)n:effton ill 9 . Rep. but tlJ£ fet~ing tuttbont Office 
foun'O t ~o~ i~ . it an IDfffte.::in \uOfeD toe Qnmtttiffratton of 
Jlullt(e fa concernel1, but. ,l~t"(f, tubtcb ifj nemifable, afJ tbe 
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IDfftce of Aulnage, Prifage, 1Jr:. no~ t~ anp attennance upon it 
{[ourt fequtlltc. ann it appear~ bp tbe Statute of 2 I Jac. 
tbat it t~ atftgnable t ann Baron Nicholas beln tbat Sir George 
Reynold Cafe, Rep. 9. tua~ not Law; fo~ bp tbe fame reafon 
tbat it touln not be grantetl fo~ l'carfj, tt tuas not grantable 
in fec, fo~ tbere tfJ tbe fame fnconbenfel1ce~ Plow. Com. 
Nevils Care, 9 Rep. Countefs of Salops Cafe. 9 Ed. 4 40~ ann 
if it be not n goon Leafe, ~et it map be a goon apPofntment. 
Vide Dr. Floyds (;afe, Hob. R.ep. ann el1er!,®~ant aJan be 
taken mort ftrongl!, agatnff tbe Qj;~anto~; attn lIt res magis 
valeat; attn 8 R.ep. Foxleys Cafe, is no law, afjBaron Ni: 
cholas faib it biln betlt anjtiDgen~ 2 2 H~ 6. Q ®~al1t b!, one 
310tnttnant to tbe otber llJaIl amount to a Qtonfirmation~ 
Untl tbere ffj a l:IU.1£rlltp wbere an i'fftce iSi granten to one, onle 

11', ann tub ere it i~ granten to a~an ann bit) atftgnf.i, o~ tnitfJ 
a ~otuet to make a Deptttp. Vide I I Ed. 4·1. 39 H. 6 .. 34. 
Plow. Com. Nevils Cafe. Lord Pembrooks Cafe etten tn :2 R.ep. 
Seignor Cromwels Cafe. I I R.ep, Lifords Cafe, ~nn toe Qtafe of 
Aulnage t~ ffrriilger, fo~ tbat i$S an i'fftce to tubicb a sseal 
bdongt1, l1:1ftb tnbtcfJ tbe ®fftcer t~ enttUaen. Vide t 7 Ed. 4. 
cap. 5. dlofn JLeafet1 babe been beln goon appointment~ 1llttb= 
inP toe Statute of Charitable Ufes, anti 31ul:lllment lUftfj glUen 
pro Q.uer', 

Sir thomas Walfingham envers Sir Henry Baker 
and the Attorny General. 
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I .ta a 15ill of JRebittu to rebetCe a iDectee matle in tbe (6) 
Exc~equer~Chamber, tue (!Cafe tuat1 tbufS~ viz. eft Francis 

Wyat befng (elieD of tbe ~anno! of Eaft Peckham in Kent, tn 
ftail, tbe 1R.euetllOll betltlJ itt toe <!t!otun, ex dono Regis; nnn 
afro of tbe ~anno~ of Hunton in Kent, in ,fee, conbep~Obet 
tbe ~anno: of Peckham to one Moulton in fee; anll to Ceeuce 
btt1 '(titlt, tonUepell to bim aUo tbe ~anno~ of Hunton, tuba 
teconuepetl it to Wyat, tuitb:a Provifo, 'itbat in taCe be fiJOUln 
be nUlurbe'O in bft1 enjopmettt of Peckham, tbat tben be mfltbt 
tntet into tbe ~annoi of Hunton. after tbft1 eft Francis 
Wyat become~ attaintel.1 of High-Treafon, anti bit) ~annCi~ 
.anti lLantl~ tberebp fo~feitell to tbe €rown; tbc. King entet~ 
anti retie~; ann ftom btm b1'. mean Qtonuepantes tl1e $ali-
hO~ of Hunton came to tbe Defendant fince tbe .fo~feiture; 
anll tfJe SJanno~ of EaftPeckbam, ltlitb tbe (Ztonllttion annett, 

~ ~a~ 
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llla~ con\)e~cn-to tbe a"t£ffO~~ of tne Plaintiff VV-alfingham, bp 
tue fain Moulton b~fQ~£ tb.flt .Attai~der; ann it lt1a~ mueu (on. 
teffen concerning tbe PlaIntIffs tlClUe to Hunton; anO upon n 
13m p~ffett£ll ,bp tbe Attorny General ilgatnfi tue Plaintiff ann 
Moulton, it llla~ decl'eed,¢bnt the Defendant tlJown be no 
fartfiet fuen O! molefietJ fO! tbe ~a1tl1o~of Hunton, fo~afmucb 
il~ tue King uan couenanten to [ecuce Bakers (title to it; anO 
to tbt~ ~Ul the Defendant demurs. I. ':lBecaufe Moulton i~ not 
ma~e ilW>artp, tuba i~ tbe p~i"(tpal, J1341ttp COl1cernetJ in tOe 
31ntereff, aitn iG to ua~le tbebcnefit tb,eteof. 2. 'l5ecnufe tue 
Plaintiff ba~ onIp an equitable 31nte~eft, bp fo~ceof tue Qt1lIt~ 
bitton, tn tbe ~alltlo~ of Hunton. ,;~u~ upon tb~ l1ebattng of 

• tbf~ Demurr.~r, it feemen to tue Qtou~t tbat tbe Plaintiff wafS a 
p~opet ~attp, to tue BilllUituout Moul,ton, becaufe tue Plaintiff 
t~ paiS gravata, ann one aga,inlllUbom tDe Decree War;.~ anl1 
b1' tbf~ Bill tbe Plaintiff noes not feck to teCobet anp tbtfllJ, 
but to betttftbargen onlp. Vid. 6ltep~ Ruddocks Cate. ann 
fo~ tbe 2d. bbj. an equitable 3!uteteff i~ O£1 al1ailable in it 
<Ztouct of ~quttp, a~ a leg~l3ltttetea f~ at Qtommon Law. Et 
Adjornatur. , , , t. 

Qftertnarl1a ;in Eafier Term 1656• tbc c[ourt bel)) tuete wa~ 
uo enure of Demurrer, autl it .tua~ 01,tct·rtllel.1, al1l1 fhe !F'atttefj', 
p~oceen£tI to tbe bearfl1lJ of tue czraufe, ann tbe ~e.rtt~ lUcre 
ut [upra, \tl(tb tUf~, ~bat tbere tua~ tbf~ fartber Q15~ouittJ roi 
tbe Decn:e, viz. '(tunt it appearen to tbe Court, tbat Baker 
ann bf~ ancelJol~ banb£en tn potTcffU.111 60 pear~, ann tbat 
tucre wett Filles ann N<.>n-c1aims after tue QContlttton b~okelt, 
ann tbe Qfl1ttP of Moulton, ann tbetefo~e tue Court decreed 
iI~ afo~erattJ. 

'Ql:be Qtaufe beilttJ openen nttn n£batell, tbe Plaintiffs Coun~ 
cil urgeD, ~,bat tbfte lUa~, no Fraud 01 Truft Ut tbe <2I:afe, 
bqt mattet, of Freehold ann Inheritance, wufeb t~ p~opec fo~ a 
~rval at Law, ann not fo~ a QCOUtt of Equity, lnitbout a 
~,tpal at lL,atu, efpecfaUp in tbi~ QI.:aufe, tuberr" none of tfie 
telnrtie~ ate entitulen to tue Priviledge of tuf~ Court, but 
Quip; in tcfp~ct of a (!tOl.1enant ltlitb tue King, to Pltfetl1e tue 
Ki~gs 31uterdl, tuba fS$ a tuic'O ~etron; ann tbete t~ no teaCort 
toot a tbtcu )1t)e~foll tlJouln fo~eeloCe a )Remrn}? at lLatu betlUfrt 
tWo othet~, luben tbt~ Qtouenant noe~ not at all concetn olle 
of tbem; anti if t(J£te ban been no fueD Cltobenaut, it wouln 
not be nent~lI but tunt tbe Decree augut to be reuerrelJ. 

SlDn tue otber fine it luaJ$ urgelJ, ~uat tbtS$ ll1a~ a Court. 
fri~ toe Kings. ReveLlue, aS$ tuell aa a Court of Equity; anti 
tbat it mapantJ of tim tJoetl l1etermine matter~ in Fait, ltlbere 
. ,( tbe 
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tbe Court baa a JlurtfOitlfon tnttbotat a tErpal at Law, ttibere 
the ~lrof~ are fnll, witbout lloubt o~ llifficultp, a~ it <ZCuffom 
fo~ Multure, Tithes, attn Parcel o~ not Parcel; anti tDete ate 
manp J1!>~erfl1ettt~ tn Court to tbifJ purpofe! anll tbel' etteb 
I i Rep. Na ppers Cafe 13. a. fo~ tWg l\3~el1tJent~ tn a like <tafe; 
tbe one in Chancery, tbe otber tn tbitl Court. ann tbe lord 
Huntingtons Care, Hob. R.ep. ftbep fain tbere wete but two 
~~(!lmnfJ to te\1erfe Decrees, tbe one fo~ ~atter appearing i~ 
tbe 13o'Op of the Decree, tbe otbce fO~ new ~attet artlln!J 
fince ; but fo~ want of Proof no Decree can be reverfed, fo~ 
tbat i~ a tbing tbat tenS in fcrinio Judicis, ann lloe~ not appettc 
in tbe ')So'Ol' of tbe Decree; ann tbe Proofs after a Decree are 
no mo~e to be queaionen, tban tbe dterl1ict of tUe Jury upon a 
mrtt of Error; ann tbep offeceo manl' Prefidents to tbtfJ pur# 
pore,. wbicb tbe Court O~l1eren to be . neUberetr to tbe (!tounc" 
of ofbce tlnr, to be biewe'O, Et adjornatur. 
_ ~ftettriat'bfJ in Trin.Term tbe Court lIeliberen tbeft®pfntollfJ. 
~aron Pa,rker tlla~ fo~ affirming tbe Decree, Baron Nicholas ann 
tbe chief Baron fo~ toe Reverfal of it, ann it was reberft at~ 
,o~n{nJJf!1. 

Baron Nicholas, JaO Equity appear~ in tbe ')Sonp of toe De
cree, ann tberefo~e no Court of Equity can Decree it. The 
Earl ofWorcefters Cafe, aull Sir Moile Finchs Cafe, in Chancery, 
Mich. 4 I ann 42 Eliz. 4 lnft• 8S· .mO~ i~ tbece bere all!, Equity 
fn tbe Bill. . . 

Obj. 3ft i9 n Court foa tfl~ Bel1tnue. 
t\efp. ~o fa tbe Latin €ourt, but tbat <!COUtt tutU be to 

iittle purpore, if aU tbtngs tlJall be netermfncO on tbe Engliili 
[foe •. 2 • .lela ~attetS of Freehold ate lleterminable tn Equity. 
3· ~atteta p~opet fOJ tDe 'Oetermfnatfon of tbe Common Law, 
are not betetminable ill Equity. 4· 'Qtbia Decree tfJ a bleacb 
of Magna Charta, l1lbfcb el1atl~ tbat (!J:;tpal_ fi)aU be per pares, 
& per legem terr~. . 
_ fitbe Mifchiefs toot wouln enrue; if tbi~ C\1Utre wete aUotudr,\ 

ate tbefe: I. €r~als bl' Jury wouln be ouRell. 2. Q Jury 
can babe bet~~r cogntiance of ~atters of Fait, betng de Vi .. 
c1ncto tban tbe Gourt, ann map jUl1ge better of tbe etetlibtlitp 
of tbe mtitnetfefJ, &c. ann mrits; of Error ann attaint woulD 
he put out of l1ro~s. 3· at Law if t1 ~an be cali, be map 
babe an atlion of a bfllber nature, l1lbtcb be cannot babe bete, 
if be be once batren. 

Obj. ~atter~ of Freehold babe betn l1etermfuetl bere. 
Rerp. 'Ctbat ta agatnt! tbe ctafe of ~itl Moyle Finches Gar~ 

aboue etten, anti manp Bills babe fo~ tbat catlre bEtn ntrmta., 
11) 2 Obj. 
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Obj, 13ut tf)fte atc ta~efincnt~. , 
R.efp. Jaonc of tbc Prefidents tbat babe been p~ol1ucel1, come 

itp to tb(~ QI;afe in ~oint-; but tbat in Hill. 45 Eliz. ltlbicb is a 
Prefident tllitbout Prehdent; ann if tbere be one o~ tttlomo~e, 
tbat nligbt countenance fucb a Decree O~ tbffS, tino 01 tb~It 
Prefideuts ougbt not, to p~euaU agatnft tbc fttttl1ftmental lRulefJ 
of Law. . _ , " 

Chi¥:f Bar.on. ~ belb tbat tbe Court ban il ]Urf1111tdfon of 
tbe <ltaufe ; but conceiuetl tbat tbe Decree Was crroneou~ fo~ 
mattet apparent~ I. jpt fati) tbere ttln~ a 'Ql:ttlc paramount 
tbc King, bl' ucrtue of tbc firn <tont'lftion, tnbicU abottJ9 t{Je 
King's 'Qtttle, 4 Rep. Sadler's Cafe, ani) a <!I:ouenant 'fitbfequent 
cannot couttoU tbat in Law no~ in Equity. (tOe Reafon' 
gfbcn tn tbi" Decree confouu'O Itt Decrees ann J9dgm~nts 
ate batu tbo~tet bow better. 2. !pete's it tranfmutation of 
Equity; tbete map be Equity fo~ tbe King, but tbere'tl ttOn~ 
fot tfie ~attp ; anb tlJe one fi)all not take anualltage of tb¢ 
otbet's,;. Equity: fo tbat tuiS Equity no£~ not ffanl.1 lipan its 
tllJbtbottom. 31t is; not rectum & Juftitia, but obliquum~ 
eo tbe Decree tuas revers'd. 

" 
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John Hayes and others Plaintiffs, verfus Edward 
Harding and others Defendants, hy Englifh Bill. 

The Cafe. 
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T I1> cf King bp lLetter~ ilatentfJ beating nate tb£ 22th of (I) 
May, Anno Domini 1637. fo~ p~euenttn!J ann refo~min!J 

of abure~ itl tbe f!:ral1e of Soap-making, ann tue better ~o~ 
l1etl1mcl1t of toat ~tane, Din o~naill tbere llJoulll be in lingland 
ann Wales, one ~ocietp o! 130bp <lto~po~ate of Soap-makers, 
b~ tue Jaame of ®OberI10~~, alTttlant~ ann \ltolumonaltp of tbe 
~Ot(£t!' of Soap-makers, to continue fo~ eller, tuba ban tberebp. 
power to elrct ®fficer~ to reartb fo~, anti ttl' aU ~atetfal~,ann 
[[Iare~,ann m£igbt~ ann ~eafures;, ann to b~tak, butn o~ 1I£~ 
nrop aU fOUlll.'l to be, o~ (ufpecten to be faIre o! allulterate; anb 
tOat 110ne not Jftee of tbftt ~otietp, Ujouln ufe tbat ~tatie. 
lUitbaut "Omittance tnto tbe @lacietp, upon pain to fOlfett all 
tbe Soap tbep uJouln make; ann tf)at aU j)etfotl~ to be antntt~ 
un into tbe faio @)oci£tp, fiJouln take an ~atb fo~ tbeit go.nJ 
IDemeano~ anti IDbellience to tbe ~lninantes; tber~or; ann 
tbat all tbat ban ufen tbat f!:ra'Oe fo~ fcllen peats;, tlJoulli be 
anmttten upon a tearonable 'tne; fOl wbttb <!tbnttet of In
corparation tbep galle tbe King 43000 1. bcfine~ 6 d. a (!CUll 
impotl upon Soap; ann niberS5 ID~Dinance~ ann '15p.JLawS$ wete 
mane bp tbe Corporation, aun cOnfitUl£l.'I aCCO!1.ltttg to 19 H. 7. 
Qnn amongff tbe tcft, fitbat anp @etfon tbat ban fetbeb a~ 
Apprentice tberetn fo~ (eben peat~, mtgbt be abmttteb. ~be 
~laintiffs toere of tbe Corporation, but not tbe Defendants, 
no! ban tbep been Apprentices fo~ feben peats;, but ufell tue 
Came, tbo lnouglJt up to otber '(!I:tabe~ ; ann fo~ tiling tbere., 
of, tueie ~rona aub (lletre[~ wete fdien, &c. lUbereupon tbcp 
b~ou!Jbt tbeit action~ at JLatn tufitcb wete pet tlepenning. 
, ffiIibetbet tbf~ Ulere a goon Charter of Incorporation, o~ a Mo
nopoly, tuttbtll tbe ~tntute of 21 Jac. cap. 3. lua~ tbe !lnu£1: 
tfton~ 
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. 3lt ifJ urgen fo~ tbe Defendants, f!Cbat Soap-making i~ not rt 
fll:tatle tuttbil1 tbe Act of 5 Eliz. cap. 4· 13ut 31 cOltceiu£ tbat tt 
is; tui!"bin tbut ~tfttUte, fo~ it {fj an Act an'O M~nual Occ~pa~ 
tion, ann tequfr£fj great J3ktn ann labour; ann toe 5th ofElii. 
i~ a beneficial lntu malJe pro bono publico, anti tbetefo~e muff 
babe a liberal ann fuuouravle confttudion fo! toe ntluallcemeht 
.of mtlotulelllJe anll (lf~pettence in aU attfj ann ~plletieg, ann 
~anllal !lDccupatfon~, fo! bJitbout tbat tbe {[ommon'tnealtfj 
cannot be wcn [crud}; flttll tbifJ lam bafj EllEr been ttpountle'O 
tn a Idrge anti beneficial @leure. Pafch. 13 Car. in B. R. Apple.t 
toft verfuJ Sturton, an ~ctton of iDebt wafj b~ouBbt agafltff it 
Tagger of Points, fo~ ttfilllJ tbat 'Qtta'O·c, not baning fertletJ, 
&c. tubicb fS a '«tane of low anll menn ClCollcecnmcnt, ta 
tubtcb be pleanen tbe qruftom of London, ~bat fl ~an WOO 
van ferbell an app~entfcen)ip to one ~tane, mtgbt £~crttre an!i' 
otber; ann tbe Q!:ufiom founn againft bim, ann ]ungment 
JJiuell againff blm accO!tJ1Ulllp in Mich. 14 Car. 

Mich. 22 Car. Johnfon verfiu Wilnerford, 3111 an lnfDatleation 
upon 5 Eliz. cap. 4· 8gafnft a ID~apet in Norwi~h f(l~ uCIng 
abat ~rntle, not ba\lin~ been an Apprentice, &c. Jit lua~ an~ 
ju'OgeD tbat be tnaJ) tuitbin tbat Statute, ltlitbtn tbe ltlo~n My .. 
fiery, Wbitb i£' a large ann £ttenfille tDo~n; but tbe Informa
tion lUa~ quafiJt, becaufe it lUa~ not nbettel)' tIlat be llttl not nre 
tbc fame "m:rftn£ at tbe time lUben tbe ~tatut£ h1ass matle. 

Pafch. :2 2 Car. Huttons Cafe, .fo~ eterciftng tfje ~tai)e of 
barting fL\niue£f' in York) not 'balling fcrucll a~ an Apprentice, 
&c. 31n an 3lnfo~matioll fo~ I I ~ontb£f, one ~ontb lUa~ 
f01ln'O, but notbfng fain of t{)e tea of tbe time; ann tbe QLoUtt 
boubteU lUgat tlJouln be bone in tbat QXafe, lUbetber n new 
Tryal o~ a Repleader. , ._ 

3Ilt our <Ztafe Soap- making iSS an Art, n Myftery, n Manual 
Occupation, on'O of fa long continuance, tbat fo~ Ollubt ape 
pears to tbe contrarp, it tuass in being lUben tue Statute tua~ 
lUane, ann i~ n~ necelfarp a f!Crane a~ otbet~ tbat ate nameb 
in tOe Act: ann confequentlp a By-Law o~ Ordinance to reRrain 
fUcb a~ babe not fetl.le'O a~ Apprentices, &i:. from ltfitllJ it, i~ 
illJmn By-taw, anllconftJnant to Law. 

13ut atlmttttl1g it not to be witbtn toe Statute, but tbat 
it ta a new inll£lltetl ~anufacture; it ifj tben to be cOl1fin£relJ 
ttlbcn it tua~ fita {nbenten. 3lf at tbe tilm of tOe granting 
tbf~ Patent, tben tbo it ban been grantetl· to a angle )1t)erfotl, 
it mflJbt babe been goon nottuttbtlanning tOe Act of J I Jac. 
cap. 3. of MonoPQlies, anll l1louln bolD goon fo~ I 4 pcat~, if 
not conttatp to lLalU, o~ p:eju'Oitial to tbe ~01l1mon'll1ealtb, 
Ol to tbe fita 3ln\lento:~, 
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'But 1llaitliug aU tbt$1, 31 rOl1ceibe tuffS Patent not to be 
lnitbill tOe fain Act arratnff Monopolies. ' , 

31 {moW uerp well tont common ann llufgar ]tl'o!Jnnmt~ run 
bfgb agafna nil rncb Patent~, ann conbenm tbent befo~e t{)ep, 
unOerfientl tbem, a!S being conteatp to tOe ILtbettpof (be" 
~ubJc(f, ann toe freeborn of ([:rabe; but tbep tbat confiner 
tl)em better, ate not Co ballp ann taft) In tbtir <ltenrute~: 
Jro~ certainf!' upon a £eriona confitlccattol1 aU Cucb Patents 
nnn By-Laws ilp tcnb mofl to tbe, \t1cll cClJulating anti o~nero: 
ing of Trades, anti toe better management of tbem, fatOae 
tbt benefit of tbem map be netitlen to tbe greater patt of tb~ 
i>£ople, tbaugb tuttb a p~erutJt,e to fonte particular li!'etron)1~ 
babe aIlnal'p been allotuetl bp tbe laIn; lme Patents lUbicb 
te"n to tbeengroffing -of '(tealle-, ~,erc{lanniie: anD ~anu" 
facture, tbo of'l1cb£t fo fmall baItle, into one' o~ a few Jpanns 
oni!" babc olitJap~ been bcln unreufollabl'e anti uniUarratttable; 
ann tberefole 31 agrce to tbe Qrafe in'I I Rep. of Monopolies, 
~{lat a ~~altt of tOe £ole malting of playing Cards to Olle ~an, 
wag a Dorn w~ant, becauretnjuriou~ to tbe wubIiclt, in regarD 
fucb a ~~antee mhJbt fet lnbflt ~~iie~ be woulD upon fbem t' 
1;ut OUt Qtafe f~ qufte anotber tbtnlJ5' fo~ bere i~ an Incorpora
ti9n (oufiffing orman!, J13etron~ ufing tbi~ €ra'Oe, anti tOete 
iij Hbcttp giuen to aU otbet~ to be al1mfttetl, if tDe!' babe 
fetuen tbeft app~entfceaJfpp ; ann tbo tbep bane not, pet lUttb 
t{le Corporations leabe tljcp m'lt!' be a'bmttten; anti tbt~ bitfe:: 
rence trs grounnen upon manp atltbo~itteg. ' 
. 2 Ed. 3. 8. Jo. de Bretaignes Cafe, <!rbe King grantetl tbat 
aU s,btp~ t{lae l1JOUll1 come to fucb a lPallen, l1JOUltl ""lal1e at 
fucb a place onlp, fD~ tOe better anftnertttg to toe King's Dutl' of 
Qtufiom.~bf~ hla~ abjungetl a goon Jl!)atent,ann !,ettbe Merchant 
ttl UlltJer a Hrill tnjunction ttlbtcb map be p~eJunicfal to btm. 

a ~~ant latelp mane to inco~po~ate <lConcbmen, ann tf]at 
none fi)OUI'O ll~ibe a QJ:oacfj lUftbout Licence, brill goon. 

", Hill. 43 Eliz.in B. R.. Tailor veifus Brown, Emr. Hill. 41 EI. 
Rot. 450. it~e King grantel1 to tf]e Gorporation of Weavers in 
London, tbat hone monttl il1t£tntell'Ole (11 tbetr '(trane, unlef~ be 
\nCt e of tOete· jfratCtnttp ; tbe ~~ant map bdn to be goon, tbere 
iltilllJ a Rent reretben upon it: 13ut becan£e tbe Plaintiff COulD 
not Plobe tbat tbe Defendant ban fntermetllelJ; l31utlgment 
1UaS'$ gluen agatnll tbe Plaintiff. 

Mich. 43 ann 44 Eliz. ill B. 8.. •. Hawkeshead anti Ward, 'Qt:be 
King JJtllntetl to tue Q1:itp of London, ~bat all ~etron5) b~tngtng 
into London ralable <lCommol1ttie~, fiJoUltl pap fo mucb fo~ Toll 5 
tots tuafj beltl to be a gooD ~~ant; anti pet generaUp fpeaking, 
ft mtl!' (cern to be ftllaintl tbe,Jl..,ibertp of tbe ~ubieLtt 

:1), H 
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22 H. 7. 89· Keilw. Rep_ 3'lt appears.; tbete, tbnt PevenUey 
fn Suffex-, part of tbe Dutchy of Lancafrer, lUaf; mane a ~em~ 
ber of tbe Cinque-Ports bp tb~ Kings JLettetfj.l~atent~; ann. tn 
tbe Cinque-Ports tbe 3fttbabitant~ babe a t9!11.l1lellge to be uu-
pteal1en tbere, ann not elretubere. , 

. itbe Law is) tbe fame tuftb refpet1 to By-Laws; fueb of tbem 
, ilS ferue fo~ tue goon QPollernment of a ~otfet!', ate goon in 
~~. . . 

Mich. 6 Jac. Bonners Cafe, in B. R. ftbere tuaS) a By-Law: 
lna11e tn a Leet, tbat 11011e fi)OUlti teceiue anl' to Utbabft tuere, 
tbat WaS) llot bO~l1 in tbe Leet, o~ ball not inbabften tUfte bp 
tbe (pace of t{)le£ !,ear~;. unlerfj be b~ougbt a @l:eftimonfal or 
bbl ~mn 'l5elJabio~, ann fi)ellleb ,it to tbe qconffable, nnller a 
certain pain; tbi~ tuafj belb to be a goob By-Law, ann pet it 
tfi againft tbe genetalltbettp of tue ~bjat, bp lnbfcb an}? $an 
UU1r go anb I(be tnbere be pleare. . .., . _ . 

Micb. :J I Jac. B. R. dlPOll a return mane bp tbe (ltftp or 
London, of a Hab. Corp. fOl a Bricklayer, tDe Court beltl tbac 
By~Laws mtgbt 11.1£11 te~llIat£ anb o~net ~rab£'; a~ toot one 
13aker fiJOUll1 balte natf}Utg but White-bread, anb anotuet no# 
tbing but Brown, &c. fo~ tbifl bl no reftrafnt PlOPCtlp, but 
an O~l1ftfttg of 'Qtral1t; ann of tbtf5 a Prefident ltJru; ettell temp. 
H. 4. 9Ue Gafcoynes ~ak-. _ 

Pafch·4 Jac. in B. R. Q By-Law tf)at nOlle in London mOUltJ 
reccibe a lourttJ?·man nat free of tue <!Citp, belb gmn; pet 
fucb By-Laws teun ta ab~illge ~tal1£S, ann tfn Iibertp of tbt 
~ubtea; hut being fot tfJe better ®ouernment of ftraDe in 
gencrld, t~p ate allotuablt. 

5 Rep. 63. The Chamberlain of Londons Ca1e,Q BY-Law 
tbat £11er1' 9j)an U)an b~ng bfS <!Cloatb to rueb a' plate tn Lon: 
don to be (ttlrcbelJ, anll fiJoUln pap I d. bell) gmll, becaufe it 
tentlS to tue p!€Utntioll of Iraull ann falfeboot) : fa bere tfJe 
®~attt beiN:g fo~ tbi: p~ebenttnJJ of rucb ~tfcbi(f~, ann fo~ tbe 
1n£1I:0~'Oetf~1l of tue ftmlle, anb fJamnIJ tfJem etpert in it, 
tbat erercife it, is a goon ®lattt. ' 

Obj. I I Rep. The Cafe of the Tailors of fpfwicb. 
Refp. ~bat,qr;are l1oe~ not come up to OUtS, fOl tfJe rearaint 

tbere tuas, too>genetaJ, aun againrt tbe Statue of) Eliz. cap. 4. 
~~.lbeteft1~e ~e COl1clu'OetJ, U.Jat tfJe ~~nt tua~ goon. 

The Attorny GeneralverfitS Shirt. 

T 1!><f Attorny General, at tbe Relatton of eft William 
'. . Wall~r Plefet~en a Bill fn tbe Exchequer-~hamber ftgattUl 

ShIrt fo~ Prlfage, Shirt babtnlJ impoatdl· nine Tuns and a half 

of 
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of mine ; in tubtcb (!tafe it wafJ urgen, tbat tbe IDutp ougbt 
to be paiD afJ tueU a~ if tbere ban been ten Tuns; fo~ otbertutfe 
tbe King ma!, eafilp be ileftau'Oen of bffJ Dutp, fo~ ~ercbantf;S 
will impo~t but fucb quantitie~ ill euerp (l]etfel 011 purpofe to 
lJefrau'tl tbe faing; fo tbat it is fraun apparent. anti upon 
')Bill ann ~nftuet (tbe Defendant tn bifj !anflller nenping tbe 
fraul.1) tuitbout anl' p~rof, upon tlJewinlJ of Prefidents, fe. I I 

Maii, 5 "Car. ~ir William WaIler and others againft Derricke, 
fo1. 29'2. anti Parch. 6 Car. fof.3 14. an'O Mich. 9 Jac. foI. 220. 

~ir Thomas Waller verfos Poole, ann 16 Jan. 13 Jac. Single~ 
ton and GamoD, an1128 Jun. 8 Car. ~it William Waller contra 
Atkins, 3ln tbe ')SmIts of Decrcefj in tbifj Court, (b1' tubicb it 
appeareil tbat tbe Qtourt ball l1tclaren Curb 'J]mpo~tattonfj ap= 
patent ItaulJ, tuftbout p~oof; anti beclaretl againa tbem, anti 
gane noUce acco~\lingl!, to all ~etcbantfj tn all t!lo~tfj of 
England) ann alfo upon tbe bietu of an ancient ~ccount in 
Mich. 16 Ed. 3. in tbis; (lCourt of ~~frage taken upon tbe lIm:: 
po~tation of ntne ~un£' onlp in a @)bip callen tbe Trinity of 
London; tbe QtOUtt neclareD tbi£' to be Jfraun apparent, ann 
nerreetJ );)2tfage to be paitl; but ff unnet ntne t!Cun£' be fme 

pOltcl1, no @~trage i~ nue, a~ tna~ agreen bI? tbe (lCourft 

Hancocke verfusPrice. 

I .e Ejectment fOJ gooo ~cteSl of Wane: Inter alia, aCtet a () 
. . dterntct fo~ tbe Plaintiff, it tua~ mOben in Arreft of J udg- 3 
ment, tbllt an Ejectment noes; not lie of Wafie fo~ tbe "ncet=. 
tafnt)! tnbat it means. . 

Baldwin pro Ql1er'. t:bere i~ a niuerfitp bettuftt a Precipe, 
in tnbicb tbe Demann mull be ctrtain, ann an Ejectment, 
ltJbfcb ltefj de Pom:uio, de Cottagio, &c. of lnbicb a Precipe botb 
not Ifc, 10 Jac. Rethoricke anti Chappels Cafe; fo de por
tione Decimarum, Price anti Wood, Hill. 5 Car. Rot. 181. 

in B. R. fo of a (ltole,mfne, 5 Jac. 8. Cumming ann Kimming; 
fa of it Boi1lary of Salt. Mich. 36 ann 37 Eliz. ann Palmer anll 
Umrhries Cafe, ~,ectment de pecia terra!, lIutlgment in tbat 
CltnCe tuafj reuerfen tn tbe Exchequer-Ghamber; but tf it ~al1 
been de pecia terra: contatning fo many Acres, it ban been tuell 
tnougb; fa Ejectment cf a Clofe of Land containing Co man!, 
9Cte~ gOOi), 6 J ac. 

Shaftoe on tbe fame fint. I. 'l:be JLaw takeSl notice tubat 
w afre ®~outln is. Vide tbe Statute of Merton, cap. 4. tubfcb 
rpeak~ de Vaftis, Bofeis & pafturis, Vide 2 Ed. 6. tbe Statute 
of Tithes, Ejectment lief$ de Cubiculo, Mich.,o anti 3 I EJiz. 

31 Brandons 
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Brandons Cafe, gnn tbere Wra¥ Chie! Jufiice eiten 11 31ungJ 

ment in 29 Eliz. wbere Ejechone Fum;;e l11a~ .b~O~gbt de 
quadam fabrica, ann goOl1; ann In 2 I Jac. de terra montana; 

goon. . . t'. (. ,. , 
Finch pro Defendente. 9 eonlle~tellt ne,er P~Ulll an,.. eet· 

taentp ts tequifite; a~ qe domo bas befn bel~ 1(1 fo~ tbe un
ctrtatntp, 22 Jac. Banc. R. ent. Warren ann Walk~r, dj;! terra 
montana ts naugbt; ann fo~ tDat eaufe upon 11 [[lrit of 
€rro~ out of Ireland, a 3lungment ba~ been rtberfen, 18 Jac~ 
~o Banco Reg!s, Staffor~ ann Mackdonnels C~(e, upon confer~nce 
l1etwi.rt tf)e 31ungetj, Vide 16 Ed. 2,. WaTr- ~hart. tf)at EJect
ment Itets not de pafiura t ~o bete tbeln~~n W afie i~ Unctt~ 
iafn, anb map comp~e{)~nb lLann of an}!· quaUtp, ann tb~ 
§Sbetttr lUtII be at a lor~ tuf}at JLann til ne!iUer; ann of tDat 
$)ptnion tua~ tbe Q.Court; ann afterwarnll tbe Plaintiff r~· 
leafeb tbe Wafte ann Damages, attn toolt 3/Ullgment of tb'C 
rdinue. 

ProreCl:or verfus Cutteret 
,. • r 

S31m. John Lewi5 wa~ outlawed at tbe euft of Wbitmore~ 
tDe Outlawry tuag certifien bert; ann upon aat lInquifi. 

tion a teafe l11a~ founn of 60 peatg, if Cueb a one tlJouln Ca 
long libe. Cutterel bereupon appearen as fitcrre,tenaht, anti 
demurr'd to tOe Inquifition, ann tOfte lna~ a Joinder tn De
murrer. 
T~cke pro Defendente, I. Except. 13eGaufe tue \Yrit up • 

.on tubiCfJ tbe Inquifition lUa~ taken,. rectte~ tbe IDutlaw1!' 
to babe been in 18 Car. ann lIoe~ not rap of the Reign of the 
King. . . 

2. Except. 'Qrbe Inquifition bas founn a JLeafe at tbe timr 
of tf)e Outlawry, but not at tbe time of tbe Inquifition, wbtcfJ 
.o«gbtto babe been none, Vide 21 H. 7.3 2 . 7 H. 7· 3. 

3· Except. ~be beginning ann enn of tDe -m:erm are not 
(ounb, lUfJicb ougbt to be t an 3lnquifitton ougbt to be as 
tettain afJ an 3lnbictment o~ iDeclaration, Vide 5 Rep. I 20. ~ 
3 H. 7. I 1,12. Plow. Com. 202. Co. Inft. 303· Q~ tbf~ 31n
qutlltfon fSj founn, tbe ~attp grfellen call babe no tcmetJp, 
llcca~re bere f~ no eettaintp tbat be can plcan to, to abon. 
ft. v Ide 4 Rep. Palmers Gafe, tbe fame B'oint. 

4· Except.. If fuch ~ one fo long live, ann tbe Itfe of tue 
CeftllY que VIe tfl averrd inneen, but no place, 6 Rep. 47. antI 
3 Ed. 4. 27· 

Obj, t:bere f~ ~ete no ftenant befo~e tbe ctoUtt, ro~ Cut
tere! boe~ not make bimfelf a ttttle, Vide Stamf. Prerog 63 
64, 6S. ~7 Aff. 10.' Refp: 
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Refp. ]If be were to plea'O, be ougbt to make bfmfelf it 

ftitle; but tOta 3jnquifitton t~ fncb a~ be ta not obUgel1 to 
plean to, Vide 7 Ed·4. 16, 17,22. , , 

'J5tlt tbe Court tna~ i"fo~men tbat tbe Defendant ttfa~ tlean, 
a~ in trutb be tua~, ann no mo~e tnaf5 none in t~ 

7he ProteCtor a gaillfl Cory & al'. 

SHalrner wn~ Outlaw'd at tbe ~uft of Jenkinfon, anll Upl: ) 
\... 011 an Inquifition taken, tOe 3lur1? foun'O a @betfin tn lee (S 
of a ~eruage, ann of {eueral piec£f$ ann parcel~ of Lrano ill 
T. in tbe IDccupation of rucb anb (ucb, anll founl1 tbe llalue : 
fltbep founD liketnife a ~etlln tn fee of Uuo Madhes tn T. 
[allen bp particular .mame~, ann tbetr l1alue, anll tn wbofe 
i'tcupatton. Cory and others appeaten a~ Ter-tenants, ann 
demurred; Joinder in Demurrer. 

Hardres pro Defendentibus. ~be Inquifition fa uncettafn, 
lJecaufe ft is not fo.unn bOlll mucb of tbefe W>teccf5 were 
arabIc, ann bow mucb pallure, filbicb ougbt to bane been 
fonntJ, tbat tfie Terre-tenants map know tubat in patticulac 
tbep ~ are to baue back out of tbe Kings Il>anll~. I I R.ep. 5'). 
Savils Cafe I I Rep. 25. b. Harpurs Cafe, de decimis, til. De~ 
t imie of n 13o,t tuttb cztbnL1et~,Ul blitbout tlJewing tbeit numbet 
nnn nnture, brcaltfe tbe tbing it felf la to be t£tou£cen; ntbet~ 
wtfe tn TrefpafS, Hill. 2, Car. Em. P. ,2. Car. Rot. 36 I. Holmes 

< verf. Wingreve, De eroHo terra: naugbt in Ejectment, otbtt:: 
Wife in an Affize, becm.ife oftbe View. Tr. 23 Car. B. R.. Brown 
ilntl. Webfrer. @o RepI. pro cent. ovibusvervecibus & matricibus, 
ll1itbout tlJewfng bow, tnanv tbere Were of eacb, naugbt. Mich. 
~ 2 Car. B. a.Moor nnll Clipfams Cafe. ann JufHce R.oll tberc 
~tten a Qtare tn 15 Car. in EjeCtment fo~ 40 acrea of JLantr, 
®entlotn attn )F)affure belll ttaunbt ; fo bete in tbe QI:afe at 15ar. 
'ttbeMarfbes are ltkewife uncertninlp (dunn; f6~ tue cettatnt~ 
of Qcrc~ fa otntttetl: but tbe Court beltl tbe Inquifition tuell, 
ann certain ellougb fo~tbe Marfhes; ann tbat m! Inquifition 
mtgbt be auotoen in part, nnn be lJoon fo~ tue remnant, af5 bere 
1Ubere febetal <L1alu£s atefounn; otbethlffe if tbe battlc 1.1'f tue 
lnbole ban been entttetp founO,ann ]ungment lUa~ ginen acco~nY 
inglp. ~be Court Itketntfe beln tbat bere tuaa a goon Terre-te
nant, too it lnna Ol1ip founll tbat tbe JLnnll waS) tn bia flDccupa
flOtt, il11l) tbot tuep mfgbt join in Demurrer, tbo tbttl: £lDcctlpa;, 
tion~ \nete ttveraJ. 

31 ::& 
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Swan and his Wife againfl Portet~ 

T 11) QJ; Plaintiffs p~erertel1 a Bill agafna tbe Defendant, 
pattI!' in tbett own Jl\tgbt, anti &Uttlgetl tbemrellleSS ttl 

be Debtors and Accountants, anti pattll' a~ a'Omtnttlrato~~ tei 
tbe ijlttlless ~otber,· but '010 not allenge to be a De~tor and 
Accountant. ~be Defendant pleatlel) ~tltlaw~p ttl tbe ')Saton 
fit 23 Car. ; .. 

Hardres pro Qger. €be Outlawry fo fat fo~tb as it can; 
tetns tbe ProteCtor, i~ pardoned bp tbe General Pardon. ']3ut, 
per Curiam, tbe Plaintiff ou@t to babe teplfel1, ann babe malle 
f)tmfelf capable to bnbe tbe benefit of tbe ~atnon, bp tllew: 
tug tbat be tua£' not a pet ron etC£ptet1. . 

13ut tbe t9Iea its til, to aUe~ge Outlawry in tbe JPu~= 
flantl, lUben be anti bts mtfe rue il~ Adminifirarors, &c. 1to: 
lubfcb tbe Court agrftn , but hun toot tbe ~otbrt of tOe 
{(Uife ougbt to baDe bEtn aUellgen to be a [)ebto~ ann Qc. 
countant, elfe tbs <ll:ourt ba~ no 3lurifoirtfon; ann tbe reafotl 
is, becaufe it tfJ p~efumen tfjat iUbat t~ reeOlleren luuft go tn 
fatf~facttotl of tbe Debt owing to tDe King, anl) muff tbete. 
fo:e be alletlgetl. 

William Prdlon againfl Thomas Mercer. 

I .m Trefpa,fs, vi & armis, Bee. fbe PlaimiffbeclareS tfJat tbe 
Defennant tbe 30th orSept. 1653. anti bU.ltt~ tflUe~ anee 

ttf( tbe 3d of Nov. 1655- tnttb ro~ce anti armfJ, bO~re'bung, 
lItrt anlJ otbet nltb (0 neat tbe malfSS of fbe Plaintiffs Dtnef .. 
ling,boufe in London in §St. Butolphs BHhopfgate fn tbe Ward 
of B. bin put ann lap, tbat tfje faftl mallfJ became totten,' 
lUaften anb b~oken. gn'O alro tbat tbe Defendant tbe 30 th 
of OR:ob. 1653. anl1btbers ttmefJ aftet ttll tOe erbfbtttnJJ of 
tbe 16Ul tnitb fo~ce anb atm~, flltb ann «tnfting water, betlg 
tn tOe patti of tbe Defenda~t'ii flloure, neat atJtopl1ing to tOe 

J PJaintiffi 
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Plaintiffs fain ~druage tJfll make to tun; ltlbtcb fafO [[later 
l1fa pierce tDe mall~ of tbe fatn IDtuelltng.J!)ouCe of tbe Plain
tiff; ann fUhk tnto tbe Plaintiffs Qtellat anti ij>oufe of IDfftce 
part of tbe fain Plaintiffs boufe; to tbe Plaintiffs nam~ge of 
60 l. (llpon Not-guilty pleanetJ, tbere tua~ a (llertJtlt rb~ tbe 
Plaintiff, ann 10 1. na1Uog£~ !Jibe". 

Hardres moben fo! tbe Defendant in arcetl of 31ut1lJment~ 
I. ')5£caufc tbe place of laping ann putting tbe filtb is omitten ; 
110~ f~ tbere an!, place auetlgcn tubere tbe ftinldng mater tuas 
mane to tun; fo~ it no£~ not appear tDbete tbe Defendant's 
JPatn ifj. Jaow tbt~ Hinting mlater i~ tbe moll material tbtng 
in tbe (!taCe, ann tbe eaufe of all tbe Plaintiffs namage; ann 
tberefol£ a place wbere &c. oUfJbt to babe bttn alletJgen, a~ 
in 6 Rep. 47. Lieu del,Affets, 4 Car ..••.• verfos Huggellls~ lln 
Debt fo~ ~ent upon a lLeafe mal1e in @t. Mary Ie Bow Lon
don of an J11oufe, tbe ~Iace \Ubete tbe f!>oufe (fOll.1tna~ omitteD 5. 
onb fo~ tUftt caufe 3!UlJgment tua~ Rtrfften after ,a <rlerlltct fo~ 
tbe W>latntttf, Vide Hob. R.ep. I 13. 3. 12 I. a. lit Edit. 

2. ~be action bere b~ougbt 19 an action of Trefpafs vi ~ ar
mis, ltJbetea~ tbe Pl~intiff ougbt to babe b~ougbt an Aaio~ 
upon the ~afe; fOl Ttefpafs Ii£~ not in tbifj cztaCe, bec8ufe m 
~all cannot eommtt It Trefpafs in bff& o\1.ln ~~otlnb vi & ar
mis. , 31f a ~an bJeak o~ pull notun a [ruaU in bbj otun grounD 
'htberebp anotbet ~an~ lJtounn comes; to be Obettlown; Action 
lIpon the Cafe li£f;$ anll not an Gctton of Trefpafs, 7 R.. 2. Act' 
fur Ie Cafe, 36. ann Pafch. 12 Car. B., R. Entr. Hill. II Car. 
Rot. 427. Farber verfiu Ha,yes. ACtion, fur Ie Cafe, quare aqure
~uaum fregit, &c. lteS$ well, llnler~ it appear tbat tt tuas. 
ll~olten tn tbe Plaintiffs own eo!'l, anll tben Trefpafs, &0. eo 
bete.,. " 
" Atkms pr9 Quer. ftbe i'mUTton of tbe place f~ not mate. 
tfaf~ 3lt 11JftU be taken to be in tbe fame place tbat lria~ befo~e 
alletJll£b, Hob. R.ep. 208. Ift Edit. , 'ann tf tbat fiJall not be p~e= 
fumen, ptt tbe Veoue coming from one Of tbe plac£~ fUtTtCftb, 
Hob.Rep.Gogle·s Cafe, 189, I 90. [albere a map tna~ clafmen bp 
Illcfcription, tbe Venue came onw from tbe place tnbere tbe 
T ort lUa~ lail), tbougb tbe tuap tnent tb!ougb, tb!£t fellerRI 
flotutlt1Jtp~~ ann fo~ tbe Qctfon, Trefpafs i~ p~oper in tbfl1 
Cltore", to~ bere i~ a tu~onlJ none to tbe Plaintiff in rotting bb1 
([laU~.. ' , ". " " " ". 
. Hardres~ 'l!!:be Q.Caf£ of a llttlp tbat ba1S bft" eiten b1 againfi 
~be Plaintiff, fo~ tb:ere 3\lfuetnaSJ not taken upon tbe lJ9~erctfp. 
fton 3 if it ban, toe Court beln. tbat tbe Vemile oUgbt to balle 
~e£n atmltben ftom aU tb~ plaufJ, fot tbat aU tune rna: 
t.ertnl. 
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~be Court feem'tJ to be of ®pfntoll agafnft tbe Plaintiff; 
but aDbifell tbe taarttes:; to agUt it; anb fo it ltJtl~ referreD 
to !arbitrement.. 13ut toe Reference p~obittg ineffectual; tbe 
Court gaue ]u'Ogment at laft pro (hlerente, ante great tua, 
bering in !lDptntoll ann argtling~ pro & con. 

The Protector agaiilfl Sir Tholnas Afhfield. 

S31lR. Thomas Allifield being fequdhed fo~ Recufancy, anti 
l.. two parta of bt~ lLan'b~ tn Buckinghamfhire fei;-eb; Jill 
Eafier-Term Ian be came in ann pleanen tont ~tbe ~olfelfton of 
tbe Uno patt~ ougbt to be no longer netntneb from btm; fo~ 
tbat be fottb, tbat be ifJ no Recufant, but h1 conformable to 
tbe Befolmen JReltgion anb IDotttfn tbereofp~of£tf£n tn England 
acco~niltlJ to toe JLatu~ in rucb <!tare~ mane attn p~obltJen; ann 
tbnt be ueber refu(en to take tbe Oath of Abjuration fpecificn 
in tbe Ordinance ma'Octbe 19th 11il!, of Aug. 1643. anll fOI P~oof 
of CueD uta Conformity, toat on tue 22d nap of Septemb.J65S. 
be took tbe fain Oath aCco~bing to tue fMn Ordinance, OS fJp 
ctcrttficate ann IDutb appearf); ann tbat· be batb frequenten 
toz publtcIt [((to~ftJfp of God in tlJe pubUck plat£5l tbercof, anti 
bam p~£fent at tue publfck go~binal1ce~ of @~a!,er.a rml.l19~ea(bf"g 
tuere, a£i bp Affidavit mane appcarctb. au ltlbicb be tfJ reno!, 
to allen, ann tbereupon p~ap~ to be tlifcbargen of tbe Cain ~e. 
qucfftatton, ann re(fo~eb to bi~ pouelfton of tbe w>~cmiCe~. 

mOereupon tue Anorny General (raben a'Obtcc of tbe Court, 
ann tU? Doubt \ua~, Wbetber o~ no Conformity bp it Rccuf.mc 
ConviCt were nOID a l'ltrcDa~(\e r Jro~ tUnt tue Sratlne of I Jac. 
c. 4· l1trca.a tbat f"CO Conformity be regtftren ann certfficu to 
tbe ?l3tt1JOP; atrO"lOt1lJop~ ace now taken out of tbe wop .. 

Hardres pro Ailifield. , ~bc ACt giues tlUo pilrt~ to tbe 
King till Conformity, bp one [Iaure:, ann bp anotber (Inure 
tbtfj C;onfor.mity muff appear bp tue Bifhop's Certificate. ')But 
tbougb Bifhops ann aU ~otuer~ ann autbo~itte~ Comtnitten to 
tbem, be talten atuftp, tnberebp tbt~ [Iaure conc£tutng tOe ([Ct
tificflte t~ tn a manner ab~!Jate'O, pet tue lRecufatt(~ power 
of Conforming i~ not taken awnp; ilnb tuen it iG now to be 
taltenff~ If it ban,~ bren enaLleb, tuat tue partp tl)aulb fo~fdt 
tblo lbtt1)~ tlU Conformity, ann tUilt no p~ObifioH bUb been 
mane bOlll bf.a Conformity fiJOUlil appear. Jln ltlbtcb <ltafe Con. 
formitymuil be ttpcn ilp tbe Common-Law, ann not bp Certi
ficate: jfo~ tnbereeuec a. Statute-Law lltue~ O~ p~obtnes an!, 
tbinrr, tpe Common-Law rupplte~ al! l1ecelfacp 1L\emellte~ &lnn 
JF.cqut!iteti. . 
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. ~be Statute of 2 E. 6. of Tythes, IJnl£~ treble namage~) 
but noes not mention bOlU, no~ in blbat Court tbe~ aJan be te~ 
cohereD: :JIn tubtcb CZCafe tbe JLatn fupplfef) it ; "iz. bp acti~ 
at Common-Law ann a €rpal bp 3!Utp, af) appear~ Co. Magn. 
Chart. upon this Statute. '.., 

7 E. 6. Dyer 83. a. 'l5p tbe Statute of 32 H. 8~, ,Tythes are 
Plane a Lay-Fee. Jaotn bl' eEtpofition upon tbf~ Statute tbe!, 
nJaU be bemanneb, trpell anb reCOllereb a~ lLa!"I~~. @>o bete 
tbe Statute aUotnfj of a Conformity to be a btfcbarge; but noes 
not. p~Olltbe bOlD tfJi~ Conformity tlJall be p~oben. mbP, tue 
Common-Law fiJaU fuppll' tbat. 

2. 't[:ue Common-Law t~ tbe moft ancient, general ann funna
mentallLaln of toe ILann. ann toe J.If)~tbUenlJef) of toe Church, 
betfDe tbemrelDe~ onlp feom tbe 31nnulgence ann labour of 
l,lrinces; ann tuel' ball no founnation in tbe ancient Common
Law, ex. gra. Sanctuary, anll fome parttcular ~rpa(s, tuat ate 
left to tbem. Unn altbougb toe J.If)~tllilenJJeJ$ of toe Church 
are tonfirmell bp bibetf) act~ of Parliament, tbat. binner~ not 
but tbnt tbete l11a~ an ancient Common-Law, in l11bicb tbe!,J 
-ban no bottom. 

9 H. 7. 2 • Profeffion of Beligion tfJ triable b!,J tbe BHhop's 
~ertificate; pct tf tbe time of a pcrfons; bccoming p~orert come 
in qucllton, tbat i~ to he tt~en b~ tue Common-La w. q 
. 45 E. 3· 18.,50 E.3· 19. eo general Bafrardy o~ unques ac .. : 
couple en loyal matrimony i~ ttpable bp tbe Bi(bop~s Certificate.1 

l 

~tlt fpecial.Bafrardy, as; tnbetber one lDa~ bo~n o~ begotten be- \ 
to~e .~rp!Jttral~ l i)~ wbetbtt a maman be a ~an'~ rolfe o~ 
not!. ,,~tnbet{)et tlJc lDere matrtetJ to anotf)ec befOfe t 
~b£re mattets; befng rpecfaUp allengen ann put in 3ltfue mull 
be tt~~l.1 per, pais~ " 
. 41 E. 3. ~7· I I H., 4· fo~ 3lf tbe Baflardy ~ Profeffion of 

ri tbitn perCon come in queftion, o~ of a perron tbat'fj tleatl, 
it tlln,1l be ttpcn per pais. 
. 'll3p aU ltlbiCb 3lntlanteS it appears tbat tue )Law of Holy 
(;hurch ban bounns fct to it.; anb tbat it took place onlp in t1 
fltafe of a general. QUegation of Baftardy, Profeffioo, Loyal
ty d~ matrimony 0: diyorce; ann tbat OUlp fo long af) tbepar~ 
tp wafj altlJe aRb a pattp to, tbe ~uit. , Qnb. tbat tn aU otbec 
<!tafes tfje Common-Law retatnell ttfj 3lutiSl1fction; ann mo~ 
efpctiallp it ougbt til tui~ <ltafe fo .to no, l11bete, Hply-Ghurch 
~an no finger in the Pye, but bp bertue of a <ltlauCe in an att 
of Parliament, 11lbfcb ifJ nOlD repealett., '. 
. 3'· .31t i~ .~ natural ann nec~arp impUcation in aU lLaw~,., 
lPbicf} ate notbfnll, buttefinel1 BeaCon, tbat no ~an ougbt 
to be puntll.Jeli mo~e tban fntl SDlfente nefet1.1t5J, but fe~u[ldum 

ql.,a1i~ 
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qualitatem perfon<£ Be quantitatem deliCti; ann tbt~ i~ tbe \'Ioice 
ef Magna Gharta it felf, ca p. 14·. . . 

4 Rep. Copihold Cafes, 3lf n L~rd Imp~Ce a IJt1e\nlU~ ftne Upl! 
on a (lCopp.f)Olll iltenant upon blfJ atlmlttance, tbe Court llJall 
junge upon a 'QC:tpal at latu, wbetbet it be £0 o~ not: anD 
Co it ba~ been often btll1. 

F. N. B. 75. a. 3lf a ~an be amerce?J fo~ a fltrefpaffJ o~ an 
i>tTence outralJtoullp, a mrit de moderata mifericordia Ipetb, to 
tbe enn tbat tbe tearonablener~ of it map come in queflton. 
. ~o bere ; tbe intent anti meaning of tbe fLatu tua~ to intra" 
Imce [tl1ifo~mitp tn Belfllion, ann to punta) Cueb ag offenD in 
llilfenttng from tbe Religion (!f;(fabUftJel1, fo long as tuel' con" 
ttnue obtlinate. ann tbt!f appeat~ bp tbe <!taCe of Heretie upon 
tbe -Statute of l H. 4. c. 15· 3lf a Heretick convicted lDoul'O re~ 
cant, be 11)oul'O be receibeD, ann not be punifbeD; but if be re; 
lapCelJ, be tuafJ to be burnt tuitbout mo~e ano. ~o tbat tbat 
l.atu confo~m'n tt felf to tue fLatu of God, tuba wills not the 
death of a Sinner, but rather that he fuould repent and be 
faved. gn'O tfJerefo~e it wouln be contrarp to Reafon ann tbe 
JLalU of God, not to receine an £1l)ffenl1er upon bt~ JR.cpene 
tauce; o~ to l1ep~fl1e bim of tbe benefit of b(£i Repcntancc. 
,,~, 4· lIf tbere 'be 'no mean!f fo~ a ~an to bane tbe benefit of 
bt~ Conformity, tbtte tutU be a failer of Jufiice, lllbtcb muff 
not be :p~£fume'O. Nullum iniquum in lege pr;:efumendum eft. 
31n fUtb Qtare~ tbe JLablllliU tltatn barn to come at lRigbt. 

6 Rep •. 47. b. Dowdales Cafe, Debt agatnil an eE.recutol, 
lUboplea'OeD pleinment adminiller; tbe 3/urp map finD Arret! 
in Ireland, o~ in an!, part of tbe mo~ln, becRafe otber1nife tf)ere 
ltululn be a f.tiler of J uLtice. 

I 5 E·4· 14· 10 H. 6. 14· 3lf if ill Debt O~ Trefpafs a mattee 
arffing b£pontr@lea be ill 3ltfue, tbe ~rpalllJaU l1e bere, becaafe 
el(e tbe matter in·· queffion wouIn fail of a fa:tpaf. ' 

:l I H. 7. 6. b. 31n Debt upon a 'l6011'O to perfo~m tbe (lCotJe~ 
nant£iof a JLea£e, Ill' tubicb Oblations tuere Demt(etJ. Jlf tbe 
Defendant plean, tbat befo~e tbe nap of papment tue Pope ban 
refume'O tbe ~~t1lnenge of Oblations, fa tbat tbe Defendant 
couln not enjo~ tbe benefit of bi~ lLeafe, be muff allel1ge tbiS in 
fome place in England, to tue cnll tbat .it map be trpen; eIre 
tbere wouln be a failer of Right. 

:l R. 3.4. 3In Trefpafs fo! taking of ~mlJfJ, tfJe Defendant 
plea'Ocn a ([ttll bp wbitb be bimfelf lUal1 contlittttetl <!Etetutol, 
ann (0 etttitule'O btmfelf to tbe ~mlJfJ tn quetlion, tDbicb ban bttn· 
tbe fa:£aato~~. 'Qtbe Plaintiff Caill, tbat after tbe mtll malle, 
lDberebp tbe Defendant tuafJ appOfnretl to be <!E.recutobtbe ~etla.· 
to~ mnne anotber [~UU, tubet~tn be appointel1 tbe Plaintiff ta 

be 
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be bfa <If.retuto?. ~be Defendant plennetl tbat tbe Pope {lV bi~ 
Bull ban nelegatcn (uen a one to cramtn tbi~ matter, tnba ban 
bp fentente annullel1 tbz mm, bp tubicu tue Plaimiff cfaime1:J. 
3Jt ltJa~ tcfOib£t1, tbat bcedufe tbt~ m.attet tua~ not trp~ble bp 
tbe (l!cttificate of rmp l5ftl)op of Engtand, to tobom toe Court 
mtgbt \tl~tte, tbat tbetefo!e fome matter mull be put tn Jitrue 
triable per Patriam, ne defidat Jufiitia. as iin Qtafe: of a 
IDepli\lation 111' tbe Court of Rome; o~ in cafe of a Qqare 
Impedit againll tbe ArchbHhop of Canterbury, if tbe abflttp ot 
tbe perron come in queaton; ttJere a)an be tcpeb per pais,ann 
tbe!, fiJall not be trpetJ bp anp inferto~ [)~lltnar!,. ~o if it 
Profeffion tn tbe [)!tJtr of ~t. John of Jerufalem be aUetlgeJJ, 
bectluCe tbere ta none to wbO~ tbe Court can 1l1lite fo~ ttpal 
of it, it tlJall be tt!,e'Dper paIs.' ann tbe reafon. of all tbefe 
QI:are~ ifS, left tbete flJoultJ be a failer ofJufiice. 'Qt;bougb tbere 
tbtng$ ate ttl tbefr otun nature trpable bp tbe Bilbop's Certi
ficate; pet tubCt£ tbat cannot be ball, tbe1' tljall be trpe'b per 
pais. JElotu tbi~ tfJ tbe COhlrnon-Law of tbe JLantr, ann Magna 
Charta faps, Nulli negabirnus Jufiiciam. . 

Harwood contra Paty, Mich. 1649. in B. R. in Ejeclione firm. 
Emf Hill. :24 Car. Rot. 78. ftbe queffion tbece wa~, lDbetbet 
·o~ no tbe fl!'tbe~ of a ~atronage were ettentlible b1' bettue 
of tbe Statute of Wefim. 2. 'l6ecaufe noto anap~ tbere can: 
be no Bi{bop's Certificate tbat tbe Defendant nullum habet lai
cum feodum. 13ut it tna~ atJjullgell, tbat tbe!' lUete e.ttentlible,' 
llecaufe it tuaJ;l onlp tbe permilTton ann inllulgence of Princes 
to giue fucb a @!tbUellge to tbe: Clergy, bccaufe of tbe BHHOpS 
mbo ban it fuperfntennencp ober tf)e Clergy; but tbat now E· 
pifcopacy being abolitlJtb, tbat W'!tutlellge bantllJe~: ~nll tbat 
Tythes fo~ tbe futute llJaU be fubject to tbe )Rule~ of tbe Com
mon Law. ~nn tbe )Rule tn Slades Cafe 4 Rep. is recurren
dum ad extraordinarium, quando non valet ordiriarium. ~ntl 
in confimili cafu confimiIe debet dIe remedium. Qntl it tua£' 
beln tbete likewiCe tbat lDbete a Bi{b~prick f~ taken alDal', tfjat 
genel'al Ball:ardy ann unques accotiple in loyal, matrimony &c. 
tl)all be ttpe'b per pais ,tfjat tbete map be no Failer of Ju
fiice. eo, 31 fap, tn OUt Qtafe; Conformity mull now be trpetl 
bp out !Latn, becau£e tbete ffj no Bifuop to cettftie ft •. 

Atkins atllUen b!ietlp on tbe fame fitle; Sed non ~onfiat quid 
inde venit~ . 

Morgan 
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Morgan againfl Morgart. 

T""" ltefpafs & Ejefrment of lLantlS in Breknockiliire: Not'; 
guilty pIeanen, an'b a Ven fae alt10rne'b out of Mon

inouthfhire, being neaten to tbe place lt1bete tbe )LantiS lap. 
artee (ttpal ann a dlerllict fo! tbe Plaintiff, Griffith m01l£1J 
in arten of 3!utlgment, tbat tbete lt1a~ a mtfttpal in tbe (ltafe ; 
ilnn tbat tbe Ven ouabt to babe come out of Herefordibire. , 

i. ~be 3ltrue ougbt to baUe bren trpetl in Herefordfhire, bt
ing tbe next Englifh County anti not in Monmouthfbire, up, 
on tbe Statute of Rutland, 12 E. I." .fo~ Qtltbo~tties, Vid.' 
Fitz. Jurifdifr. 53 Aff. pl. 382. 14E. 2. Bro. Judgment, J3 1• 

19 H. 6. 12. I I H.4. 12. Bro. Ginque·Ports, 8. 24 E. ~. 42• 
2 I H. 7. 34. Plo. Com. 220. 'Qtbe Statute of 27 H. 8. 'lloes not 
alter tbe )Latu, lt1btcb maket) Monmouthfhire, at) it iss com= 
monlp calle'll, itn Englifb County; fee tbe Preamble of tbe 
Statute . .mo~ tloes tbat lLaw make it inneen an Engliih COUnty, 
it remains a Weltb County Rm; onW tbe Courts or JLalU in 
Eng1al.ld babe a 3luriCoiction giben tbern in Monmouthlliire. 
ann if it Were eJ;p~el1p mant an Englilli County, pet an 3ltrue 
atUlitg in Wales couln not be trpe'll tbert; tbe Qtonufance of 
3[utie~ in Monmouthihire itl not enlarge'Ll, Plowd. Com. 129~ 
,J30. I H.6. 10. ! _ 

~ -Object. G:be·re are Prefidents of Cucb QtrpafS. . 
. ,l\e[p. 'Ctbep patren fl,lb filemio,ann it lnatl an alfurpati9n. Jro~ 
tbt,. fll:rpal ougfjt to be in Herefordfbire, as; appears bp tbe 
'l5mk~ citen, unler~ it Inere tp tonrent, Vide 36 H.6.~2. Jaa! 
JS tbis Ven well atuarllen; it is atnarbe'b of tbe Jaetgbbout= 
tmn nett anjopning to. tue place robere &c. ann not de cor-
. pore Comitatus, no~ ftom anp particular place in Monmouth
.1hire, Vide Pl,?wd. Com. ~tradling ann Morgan's Cafe. Pafch. 
;; Car: Rifam a~lI Goodman's Cafe, R.ot. 25. 12. B. Com. Hob. 
"Rep: :2>66., Qnn p~apen, tbat 3lullgment migbt be atteReD. ~ 
, Jones pro Q,ger. Moumouthfh!re is. an Eng~'{h.COUnty b1' 
, t~ ,.1Uo~n~ ~f tbe Statute. , JaOZ lJl tfJlS a ~~lbtfen!le, but t1 
'')6urtben. ,t ~tatQtefJ ma'lle fo~ tbe abuancement anti furtbe== 
tanee of31uatce oUllbt to babe a large ann beneficial (ltonftrutlf. on, PIa. Com. 59. ibid. 208. 3 H. 7· 4. a~ fo~ tbe 2d Point 
tbe alnarbing of tbe Ven is ,ettatn enoullb, Vide Raft. Entrie; 
267. Adjornatur. 

Qftettnar'O~ in Hill. Term. 1656. Powis ilfgUel1/pro Def~Q
dente anti Jones pro Qqef. 

Pow is. 
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Pow is. flrfie Ven t~ not awarl1el1 from anp certain place, Plo. 
Com. 200. b. ace. 22 E. 4. 3. In Trefpafs de P~"vx. hundredo. 
!ann U;l're i~ u Mifhyal, fo~ tOnt Monmouthlliire i!) not an 
Englifh County; fpe etten attn relieD on tbefe ')5oDk~, viz. 7 R.ep. 
:21. b. Com. 129. tbe Stat. of Rutland. C H. ~. Jurifdicr. 34* 
13 E·3·Jurifditt. 23. Aff. 382 . 1£.3· 14- 19 H. 6.12.35 H. 6~ 
13.30 H. 6. 6.b. 3 E.3. 20. 6 H. 4· 9· . 

J ones pro Q9et. ReturnSj of ~betiff~ ate faboutabll' c,t· 
pOUrt!le:1, 39 E. 3. Bro. Return, 56. 2 I H. 7. 19· anti tbe 11lo1nJl 
of toe Statute no tnake tbf~ an Engliili County. ~be King 
f)a~ a W~Ctogatfbe at Common-Law in ~rpal~ of 3l11'ue~; anD 
an 9ft of ~atlfament tJoe~ not put vim in a wOlfe ~onnttion 
tua" be l11a~ {1efo~e, unief~ be be namen, 7 Rep. 14. 2 H. 7· 3. 
9nn tbe Statute ann~ mo~e lLann to HereforJibire, out of tubtcfJ 
Jitlrte~ bo frequentlp come. ~o tbf~ Powis Hnfuleren, tbat b!l 
toe etPler~ tl1o~OSS of toe Statute tbe JLann~ annen to Hereford
{hire ate mane patt of tbe <!Countl' to all fntent~ ann purpofctf ; 
ltlbtcO tuo~'O!$ ate not mane ufe of Ulitb rdpect to Monmouth':' 
ihire. 

31ft Trin. Term, 1657. 31ui)gmcnt waa arreaeb. 
BaroCl ~rcl·:)hs anll P2rker beln cleatll' tbat tbe ~t!,al tn 

Moc[r:.Qut~fui:e ltlQ~ a Mifrryal; fo~ tbat Monmouthfbir~' b.ta~ 
but mane an Englifh Coucty bp toe StatUte of '27 H. 8. l'.iitbtli 
time of memo~l', anll ttrpalt; in prax. Com' of 3ltrue~ nttting 
in Wales babe bam time out of mtnb anll at tbe <!Common lLalll. 
§9o tbat.1 place "etnJ!, mane an Engliili County cannot babe 
Cueb a '~tpal, no mOle tban tn PIa. Com. Rice Thom3s's Cafe, 
lJ.,ibettie~ time out of autun fiJalietUnn to a place nemll' taken 
ftt. Qcco:nil1gIp 3lungment l1.1ass giben fo~ tJ)e Defendant; anll 
,ot~ tbep Catll tllafJ tbe Q)pinton of all tbe Judges ill Serjeants~ 
Inn. 

Vaughan againfl ManCel. 

I· .m an Eogli~ Bm rO~ Multure l1Ue to tbe Plaintiffs ~iII, l1p (5) 
btrtue of a <!rullom tbat all toe 3lnbabftant~ in H. mOete 

tbe Plaintiffs ~ill ifJ, ouggt to grinD all tbetl: Qto~n, QD~ain, 
~ault ann [)atmeal to be ufen o~ fpent, at tlje Plaintiffs S}JiI~ 
9fter Slttfwet ann iDepofitfon~ in tbe <.taufe, tbe quellfol1 upon 
tbe bearing ma~; tnbetbet tbi~ ltlati a gOol1 Qtut'fom o~ no ~ 
13ecaufe (a~ .11.1aa OiJj(1Z0 J tbat (a~ tbe (!tutlom tuai5 laib) 
no man couln ufe, gibe ~ anp tual' bifpore of anl' (!Com o~ 
QPlatn, but Cucb a~ lt1asl grounn at tbe Plaintiffs ~iIl; lUbicfj 
{eenwtJ Unteafonable. 'Qtbe Court o~tleten Prefidf$lts to be 

~ 2 fearcoetJ 5 
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fear eben ; anll aU tbe Prefidents P10'i)ucelJ ·1Uere of IDecrfe~ fo~ 
flCom ann~tatn to be [pent in their Houfes. 

Atkins. '(!I;;bf£i t~ n gm'l.l 'ltunom" ann warranten ill' Prefi
dents. ann QutbOiitfefJ of Lam, Vid. Co~Book of Entries 64 t. 
eueb a ClCuffom fo~ all (!to~tt fpent in web an Il)otlfe, Raft. 
Emf 59 I .au Qto~n gromiug Ott I 00 otl:e~ of JLantl. ~Iln 
F. N. B. 122. Vid. etiam Harbin anti Greeo's Cafe,; Hob. Rep. 
g QCuffom to IJtmll aU Qto~n {pent or fold, OeIn to be untea~ 
Con.able; but, fo~:aU <!Bo!" fpent, a goon (!Cutlom. 

Finch pro Defendente.~be QIuffam' beet' t~ an uttreafona= 
hIe fltufiom, unn 'l~~tfinen~ cannot alt£ttbe JLaw. '1Btlt a 
QI:uffom to gttnn all tbt 42to!n fp£nt .tll' rueb an f1>oufe at I. S. 
bfSJ ~iII, ann not elfe111bete, i~ a goon €uffom! .ffo~ tbert$ 
Ill'tt:tmplfel1 tbat be f~ not bonnn to gtfnn aU [pem, tuOicfJ 
i~ ulltfufonable; fo~tben {re couIn notjutlffic rbe gfutng l3our .. 
tt!' o~ ij)o~ferl_on!"QLom, but \Dunt muff be grountl. l)5ut tIfe 
QLutlOtl1, a£i'fjccc -it-is Inttl, IS; naugbt; fo~ it ObIigt'~ tf}e per~ 
rOOf; to gvinn aUtbdr ~.o~n fpent; ann tbi" liillerfitp I1ltl~ 
taken anll jUllgen ttl Alwood ann Chalworth's Cafe in B.S. Mich. 
16 54-. ]t wafi a c[aufetbat tame out oftbe Dute-hy, ann ltta£' 
tJeCt~tI acco~nfn~fp. . 

Chi~fgar.on HUO Baron Parker. ~be ttroib~ & non alibi 
arl fmpIfen itl fncb ecuffomfJ, anb fignifie no m01e lUbell tt .. 
J:l~tre,n. anu a mulUtuneof 3lunicial P.refidents in Q!:ourt make 
a LaID, a~ tbe QLafe of Concurrent Leafes. ~tln manpPrefi
dents wOllin be ttbetfetJ, if tlle tlJoultl decree agatntl tbt;; Q!tI~ 
110m. ann (uc& &lllolU~ muff babe a tta{onable 3Jntenntucnt, 
viz. tbat aU fucb 'Ql:o:u nr.; I£' grounD muff be grOUItil tf)ere. 

BaroD Nicholas contra. ')5c(aufe tbe <n:uffom til flrroh1!'f com
mon R.ight, ann fi)all not tbaefo~e be taken bp Jjntennmettt. 
Et Adjornatur. 

9ftectuattlf$ tn Mich. Term 1656. tbe Barons lUere llibitJ£n ill 
IDptnton, ann tbe ~ttie~ ftlJtttll upon an liTtle to be trpctJ at 
l.alU. 

The ProteCtor againfl Holt. 

A· Scire fae ifiuc'b out of tbf£t Court, recitfng tbat William 
(6) . Lyme betUll bounn in a ')Bontl of 2000 I. to tbe late 

Ket:pers. of the Liberties, &c. bp tnquUltion tbe 28th of Augult 
1655· it tuas founn upon a mtit of Extent tJtrecten out of tbilt 
<!touet to tbe ~b£ttff£l of London, «lae tOe fain Lyme \Das tOel1 
pOllelTen of certain ~£atl ann otber 31ell1el~ to tfte llalUl~ or 
9,1 1. 18 s. 2 d. anll tbat tbe fame tema'nell itl tbe bann~ of 

Robert 
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Robert Holt, ann tuere- fetie'O into toe Proteaor's jf.>an'O£j; to 
mew caufe ltlbp <re~ecuttoll,t1Joul'O not be agnilHl bim fo~ tbe fain 
~ottit~: [!lbo tbetcupon apptaren attn pltabe'O, tuat befole 
tbe time of tue 3lnquifitiol1, viz. tue Itt Of July 14 Car.Ni· 
cholas Carey 1.1la~ potfelTetl of tbofe '~oo'O~, anti gtantell tbem 
ouct ttl bim tbe fame nap ann p~at fo! 44 1,7 s.mttbout tunt 
that toe fain Lyme tuaa potretren of tue fain ~oons at tIle 
time of'tbe faitl :J!uqutfition. itbe Attotny General, tepliell, 
tbat 'tfJe fain Nicholas Carey '1Ua~ 110t po.ifelfen at tue time, 
&c. ann ltfue being tbereupol1 taken, it ll1Hfj fountJ ro~ tue ProQ 

'teCtor. 
o Hardres pro Defendente. ll>tte 11$ a Jeofa,il nnn It'ot amen~ 

nable, ltot being witbin tbe Statutes, becaufe 6etwi.tt tbe Pro
teCtor ann tbe Party. 

I. 'Qtbe 31lfue fa talten upon a tbfnll tudt ifj 'immaterial; viz. 
upon Cary's poffdfton rucb a nap, ann tbe 11£tp nop mentionen 
in anll m(fOe patt of tbc 3Jffue, ann tbcrefolt it ifS naugbt, 
'Pafch. I Car. Entr. Hill. 2 Car. Rot. 42 S. Confrable ann Clo
bery's Cafe, in B. R.. ]n Covenant, €be Plaintiff bail tObe~ 
natttet1 to go 1t1ftb bi~ @)bip tDttb the £lrft fair wind a (llopage 
to Cales; ann tbe'Defendants tonenanten, tfbe fiJoull1 fa no, to 
pap bim at btJl return fo mucb fOl frefgbt. ~be Plaintiff al:: 
'Ietygen toat be ban btett tbere ann tliafl tftUtnetl, anll tbe, De-
fendants ball not patnbfm t ~be Defendants pleanen it ~lea 
iltt'O tra1JerCell abfque hoc tbut tbe Plaintiff Cailtll tuftbthe £lrft 
fair Wind. ann tbe Court beln tbi~ to be all til TraverCe; fo~ 
tbe fUfinance of tf)e <!tOllenant f~ to pttfo~m ttie <llopftlJe, anll 
tbe fidl fair Wind ifS no material part of ft. 

Pafch. I Car. B. R. El1tr. Hill. 2:2 J ac. Rot. 92• ttbe Billiop 
of Norwich a~atntl Cornwallis, 3Jn Debt upon an ®blfgatfon 
dat. 30 Novemb. 20 Jac. to tl~ntl to tbe ahlattl of, &c. ~be 
Defendant pleatlen a W>lea anb tratlerrell abfque hoc quod cog
novit fe debere & firmiter obligati modo & forma &c. beln tci 
be an ill Traverfe, btcaufe it took itl tbe bate of tbe 150"1:1; 
lllbicb i~ not material. 

00 bere tbe poffetrt,on Ot Carey fuch a day beto!e itJ not ina:: 
tertal, Ufuable o~ traberrable; fo~ if be wete potTeffen at anp 
time befole, tt fufficetb. 

2. ~be fettfnJJ fo~tb of tbe polfeffion gf Cary ann bfJl ~~ant 
to tbe Defendant f~ but Conveyance ann Inducement to tbe De
fendant's Traverfe; tnbttb tS5 Ullt Uruable. 
, I I Rep. Priddle anll Napper's Cafe 10.3. In Attachment fur 
Prohibition. ~be Plain,tiffneClaren upon an mutt!' of WolTefff:f 
011 temps dont &e. befo~e tbe nUfolutiolt, &c~ of tbe ~ptbefj ann 
'1ftnn~ out of tllbitb, Ste. in (ucb a Prior; ratione cujus toe 

JL.ann~ 
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1an119 lUete ntfcbargen of ~ptbe~ tempore diffolutionis, Bee. 
i!!::be Defendant pleane'tl a 'Qritle to toe Rectory, withouJ;,~hat 
tOat tbe fat'D Prior beln tbe fain JLan'tls; l1ifcbatgen of tlEptbe5 
at tue time of tbe iJnfolutfon. lltfue tuas; taken bereupon, anti 
bcIn to be an ill Traverfe. 101 tbat tbe ~~e(cttptfon of [tnftp 
oogut to babe bren trauetfen; ann nat tbe Cltonclufion O! rati
one cujus, tllbicb i9 but matter of fa~m .. 

Hill. I Car. B. ,R. Jln Debt agatnft Qftecuto~~, tbep pleanell 
a 31ungment tn ')Sat! ~be Plaintiff tcplpen tbat it tna.a ra~ 
ti~fien anll kept on foot per fraudem & covinam. '(toe Defeo
dant trauerfen tbe Satisfaction. ann a'bjuiJgcn ill, becaufe it i£t 
onlp Inducement; ann.tbe Covin 19 tbe material tbinlJ. 

Pafch. 24 Oar. B. R. Allen contra Reeve, 3/n QtObenant fo~ 
hot repaftfitcr, &e. tbe Plaintiff ffJellls; fa~ b~eacb, tbat toe fpoure 
lUa.a butn'tJ natun to~oulJb tu£ negligence of tbe Defendant, &C. 
ann tont be ntn not repair ft. 'fltbe Defendant traberfen tbnt 
it \tla~ not burn'll noWn prout, &c. ann a'Ojungen an tn ~ra, 
herre, becaure tbe Defendam·s nat repairins ifl toe rubffantfal 
patt, tve otber being but Inducement. 

Mich. 2 2 Car~ B. R. Lord Roberts contra Luxton, lin Scire 
fae agaft111 an QJ;.tecuto~ upon a Devaftavit returnetJ; be plean, 
etl toat be ban no 9trctfj at tbe ti~e of tbe itfutug of tbe Scire 
fae abfque hoc tbat be ban hlaffen &c. ~ntl tbf~ tua~ nntu'Ogeti 
to be an ill Traverfe; fa! bi~ bautng wallen i.a but Inducement, 
anti tl)e fubftante i~ 1nbetber o~ no be ban Afiets at tbe time of 
toe urn action b~augbt. 
~o ijere tf]e 19otfelTion ann tbe ®!ant of Carey are onI!, 

Inducement to tbt Traveife, ann not tffuable. 
3· 'Ql:be Scire fae bere f~ to campti tue Defendant to anfwet 

fo~ tvz 'lmlue of toe ~oo'O~ tbat be bilf5 In bt~ potfctfton, 1nbere
as it eugbt to be to an£wer fo~ tue ~oo'bS; tbemrell1es;. jfa~ tbe 
dlalne is; oulp to be tecoueren, tuben tbe ~oon~ tbemrelue~ 
cautlot; anti tbe Protetror cannot be nun to be out of potTer. 
fion. 

')Sut tnituout tonfitletin~ tbefe !lDbjectionJ$ tbe Court lJab~ 
3lungment fo~ tbe Protc:tror. 

De 
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Samuel Reynolds Plaintiff, John Proffer Defendant~' 
In ACtiori fur Ie Cafe. 

, 
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T IP <ZI! Plaintiff netlarefS, tQ!:bat tDfJereafj Jobn Lord Abur. (I)" 
gauny, tbe Iil: of April 1647. tiro bp bis Ullrftfnlr SlDb= 

ligato~~ become bounD to one George Smithfon in 800 I. lUitfJ 
t(HfOitton fOI tbe pa)!ment of 369 I. to tbe fain George, on 
tbe ~9th nap of March nett eufufng tbe !late of tfJe fain mrit= 
iltg i>blfgatou?: ~fJat tbe fain 369 1. tua5$ not patti at tbe 
bap. . 

anti tilbereafj tf)e fain George in Eafter Ter~ 1652• fn tfTe 
tz:ommon 13entb ban obtainen 3lubJJment fo~ 700 1. iDebt UpOll 
tbe faro 13onn, anll 6 1. Damage~ agafnft tbe fain Lord. 

Slntl l.nbctea~ on tbt 24th nap of May ):654. tbe fain George 
ban al:lpn~nt£n tbe faib Samu~' to recetbe tbe i>!fncipat ~onp, tn 
tf)e ClCot1nL~iart of tbe fain ')Bonn mentioneu, \1.litb ~fJe 3lnfereft 
tbeteof tben unpatb, anb in befaultof fucb papment t(l p~ofe~ 
(ute tbe fail'] Lord, in tbe name of tbe fain Georg~, UPOll tbg 
foin JlullJJment fo~ tbe retol1erp tbereof, to tbe p~opet ufe of tbe 
fatll Plaintiff. " 

anll tber£upon tbe faib Plaintiff, tfJe 7th trap of June 16 S4~ 
fntenbell to rue fo!tb Q!;tecution aJJatnft, tbe. faib Lord, in tb~ 
name of tbe faill George, of tubicb intent tbe Plaintiff, tfJe fatn 
7th nap of June gal1e notice to tbe Defendant. . _'. 

mbtreupOll tbe Deff.!ndant aftetlDattl~ tfje faib 7th of June 
i6S4.at LC;]nOc:,i~Confineratton tbat tbe fatnPI,aintifftuoUlb fo~~ 
beat tv p~Ule£ut~ tbe fatll Lord, in tbe na~e oftbe faib Georget 
upon tbe taln 31ubgment until tbe~enb of Mlchaelmas Term tben 
nett enCutng, run alfume up·on bfmCelf, anb faftbfullp p~omire 
tbat tbe Defendant at tbe fnn of tf)e faib Michaelmas Term 
tuoull1 pap tbe praintiff fo mucb of tbe ~~fnttpal ~on!" tn 
tbe QtonbUton of tbe faib ')5onl1 menttoneb, tnitb fo mucb 3ln~ 
tereff tbereof afj tlJouln be tben remaining nue anb unpaill; 
ilnn t\;e Plaintiff in trutb faitb, tbat be JJibing creDtt to tbt 
fflfO lfJ~omire, ftom tbencefoatb bitbetto batb altogetbet f9!bo!tI 

trt 
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to p~Ore(tlte tbe fain Lord upon tbe faib 31u~gment; ann tbilt 
at tbe eun of tbe fa ill Micbaelmas Term tbtte llla~ iJue Upon 
tbe (atn 15onn,tl"o: UJ~nctpal ann 31nteret;f, tbe @;um of 400 I: 
tubcrcof tue Plaintiff tuen anti tbere gave notice to tbt De-
fendant. ,,, h_' r" . . 

[[!bteb toe Defendant batb not patti, but refufetD fa to no 
to tbe Plaintiffs Damage of 70 0 1. 

d1pon non AITumpfit a mttl1ict lUa_ foun'O fo~ tbe Plaintiff, 
attn Damages giben~ . 

, Hardres pro Defendente in ArreO: of Judgment; tue Confi. 
deration t~ laitl to be, tuat in contlntratfo.n tbat tbe Plaintiff' 
WOllin fO~bear to 'pa'Ofecute tbt Lord Alburgauny upon tOe fain 
3lungment, til tue name of tue fain George, b!, . bfttue of a 
JLetter of atto~t1p .to tbe Plaintiff, ttl recdl1:e to bi~ .. Dwn nre 
fcom tbe faitl Gedrge, till tfJe eun of MichaeImas Term tben 
1tett el1fuinlJ, tbg Defendant p.~omffen tfJen.1to pap tue Plai(1&. 
tiff all "tOe ~Ol1t line ro~ ~~lU(tpal ann lntereft upon tbe 
fain ''l3onb. . . rc , 

~Dt9,t$ no .g01)l1 Confideration. . : ,,1. ..' 

t6 Eliz. Dyer 3~6. b. in Sir Francis Cafthrops Cafe, 9 Con'; 
fidefatioo f£i tnI1etaa caufe o~ oceation metito~ou~,r£qutrfnlJ 
a mutual B~(antp£tlce In DecO o~ in lLaw; in aU qLontJ;act~ 
ann 'Jl3argat"~ tl)ttt f~ qUid pro quo." . 
. t I R.ep. Magd. Colledge Cafe, terolbdI~ €bat tOe Statute of 
I 8 Eli~ fo~ ctmfitluiltton, 'Of tUe Qteet1s QD~ant~ mane f~' 
~on!,;' o~ in 'bfftbot}Jc of a IDebt o~ ot(JCt Confideration, noes 
tt9t e.tttnt1 to a ~~aht ma'tle upon no Confideration, motto 
f~ grottnben Upott tbe nature ann netlnitton of a Confidera .. 

• •• I 

tlOD. . . ... '. 

Dolt. ann Stud. lib. 2. cap. 24. Co fat bffcutfett t6e taoil1t, 
ilJ,1 to bon) tbilt a epiritual Q]:onfittetattou, o~a l@lomife to 
buttttnrt ~Uma·bOutt, o~ to '00 Tutu alt get fo~ tbe lPono~ of 
God,u;hot i)lblf~at~v, ltoi tbat an Qctillul11iUtie fo~ tt; bUt 
tbe ~~OtU1n tbere latbtJowl fS, €bat tf be'to lllbo.m tbe ~~O·a 
mire {~ mane {milt· att!'QttJarg£ lain upon btm, o~ aup teal 
IDamage, t1~ tbtlttbe iJartp bl{Jo umeS.tbe ~lomire bas an!, 
benefit o~ "lOllt)~ futfJ a f)~ff'£ 'lJot{) bfnn in Law; but if 
tteitbec of tbefe bappen.,' O~Cl~~attp bt in a tuoJfe Qtonnition 
tban befo~e, ftbfnt1~ l1at. .;, , 

10 Eliz. Dye~ 27 2 • a ~a(fer p:omffetbto ttuo~m; tbat ftt 
cenfiberatton tfiepba'O batle'O btG f!>erbaitt out of ~liron,be 
wouln fabe tbem barmler6; tbt6 bounl1 fJtm not,becaufe fie 
ban no benefit, no~ tuep p~ejubfce 'bp bitt'll~omtfe;. blCt't( , 
~all p~om(re to pap a ~um of ~onp if J. S. tuill ~attP bts 
IDaugbtet 01 Qtofen, 0: be'ftufe be bats mattietl bet, tbe )p)ec$ 

COlt 
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fon tubo makes t{)e @~omt£ebete bafJ a benefit, fc. tbe ab~ 
llancement of biS DauJJbter, ann tbe <lCoNaneratfon i~ 51 con
tfnuinlJ one. 

Jaotu let UG etamine tbe p~erel1t (!tafe bp tbf~ JRule. mbere 
is tbe <lCaufe 0: (!tonfinecation mtrito~ioug, tubfcb befetbes 
fucb a iRecompence r ~l tubere ifJ tbe benefit tbat tfJe J1t):o~ 
mUet teceibea bp itr ®~ \Ubete'fj tue p~eJunice of btm to lUbam 
toe @~omtre ts mane r ~bat tbe @~o1l1tfet. ba~ ltO benefit i,; 
clear, fo~ be iSJ a Stranger to tbe Debt, nnll no tunp Hable to 
tbe 3lulJgment; fo tbat toe baIfottp of tbe Confideration mull 
couUff tn tbe p~ejuntce tbat be r"ffnina to tubom tbe ~:omm~ 
ia mane, o~ em: it ia no lDbere to be founn! Jaotu biS p~e:: 
junice cali be p~ettnnell to be no otbet tban bet£cetb£S tip fo~c 
bearante to p~orecllte, &c • 

.mOlD tbe Plaintiffi p~omfre of fo~beatal1te can be ItO gro1J 
cztonfineratton, unJeffJ tt be p~ejllntctal to one, o~ beneficfal to 
tbe otber. Mich. 6 Car. B.a. Morgans Cafe, a Jl.,elfee p~amtren 
tn Qtontineratfon tbe lLetro~ wouIn fo~bear to l1ttlrafnbia (!tOllt 
.unfi)ocken, be wnuln pap IJf~ )Rent tbat toas nue; anjul1gen 
to be no Qtonfinetation, b£&ftufe' Cucb QI:o~n t~ not l1intatn, 
able. ". . . 

Trin. 2 Car. B. It Goodwin verfor Wi1lough~y. A. PlomfretfJ 
to pap. a Debt upon account, ann "'bi~fj; bfa mife p~omtretfJ 
in confiberation of fo~bearance to pap tbe, .~pnp, tuben. JlJe 
fiJouln babe receitJe'O. rucb a Debt; tbt~ lloe~ not binD tbe mife; 
"nlera fiJe were ~ttcutrtt 01 Qt1minilttattt~, o~ cbargeable tllitb 
tue Debt. , 

Hill. 1650. B. R .. Lee verfos Newcombe, ·31n qJ;ttP~ of a 3iu'Og~ 
ment in an 31nferto~ CZCourt, tbtDefendant p~omireb tbat if 
tbe Plaintiff tuoulll accept tbe Defendant ,fOl btfJ pa~·~after;; 
fo~ a Debt bue to tbe Plaintiff b!, a Strange~,. ann \t10ul,n ro~~ 
beat tbe Defendant 6 montbfj, tUnt. be \Uaul~ ,pal', tbe. ,iDebt; 
ill1jutrgell to be no ronlil1·eratiOtr, becaur~ -~b~ PlaintifF~mfgbt 
fue tue Stranger nottllitbtlanbinil,: anll tberefolc ifJ atn,o' p~e. 
jllbfce,. tubicb is a ffrong <!tafe. to' out purpo(e4: ' ." ;:1 

Mich. 16) I. B. fUF. I-Jummers verfus Hunton. Action fur le 
'~afe . fur promife, .tbe Defendants ~on biell enlJebtell to tbe 
Plaintiff,. aUll tbe DfI(~f1daht beinguifS ~otber, bUt not ~tes 
(uto~ no~ anmfniftratol to btm~ nOl babfngan~' etfecta 00( .Dec 
~onf) ,itt bet lPattllgr~ momitelftf.tf)e Plaintiff tuoulll fo~beat to 
fue fo! bi~ Debt, tbat ,.fiJe lUo\tfjJ'pap ft. ~bi~' tua~ allfttiJgeb 
to be ltO confideration, l1ecaure fiJe \1la~ not liable to ijnp 
SUit, (0, tbat tbe. Pla~ntiff ball no PJejutlfte bp Cucb fo~bea:1 
tanee. T 
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eo tbat it appearss cleatl!' tfJat tnfJete tfJe PlaintUf ts at no 
I*fUtttte, ROI tfJe Defendant ttceibt. no b£l1tfit bpfo:bearanc£; 
tbece forbearance t~ no confideratioil to !lCOllnll an ~tOlt 

tIpG~~t nOtn ftt oUt <!tare t~t Plaintiff ~a~ DO UI' pzejubfu l1p 
rucfJ fO#learauce of euft bp fJ{tnfelf, ttto b~ but a lLettet 
of QttB~t1!' to P!ofectlte itt anotbet ~an~ mame, ann recef1Je 
tfle ~onp to bt~ own ttfe ;. ftq t~oU!Jb be f~1btat to p:O(ecute, 
ptt tbe partp 'bitufelf to ll1bnm tbe iDtbt l~ otnflllJ map wn
tecute ttt bfS own Jaame, ann tee.bet .tfJe Debt, anD mt1!' 
pttmft altlJ (<<iTtt tb£ Plaintiff to babe tbe benefit of it, at .. 
to~nin~ to tfJe PUrpOlt of bis lLetter of Sltttmtv ; . Co tbilt nttttJet 
t(1e Defendant fja~ aut' benefit bp t{}iIJ rDW£arance~ no: tfJe 
Plaintiff a p~tjuni£e Ill.' bt~ Cdfer ~ aUll tbaef01£ {Jert iB no 
gOJlJ cooAcferatioo; no mOle tijan itl tbe Cafe befOle ctten be# 
ttl1ttt Lee anti Newcombe. . . 

15ut« tt ban been ttl coitl1tJ£fatim tfj4t t{)e partp btmft!~ 
to lDbOm tbt Ddlt tuas otuing, 1Uouln fOlbeat ewt, fUCf) it 
19YJmtCe moulll ba\Je been gootl; but atf it ttl, tt t5$ 110 mo~e 
t{JOl1 if an ijbUgri~ OJGU1n Plomtce to pa~ tfJ£ Debt iltl£ upon 
l{)e 13ono, if a @>trangtc \1)ouln fo~beat to rue, fo~ tb£ Plain..; 
titffJeee t~ in effect a e1tanger.. _ 

Pafch .. 16, I. Pet ve"jill Bridgewater, ti1aSl OUt berp «are. 
tbe Plaintiff ttitre ban-a JLtttet of ~to~!, to tecane a Debt 
ta bfS otun aCe, a_ berr, OUti potua to rdea!e ann ntfcfJarge 
It, ltlbfcb tbe plaintttt" bere ba~ . not (fo: oUibt appears) ann 
tbere tbe Defendant PlOmifetl, tbat if be 1nollln fo~beat to P10'= 
f«utt t~ @luft~be \UOJlIll pap bim tbe Debt; Rnn it tuaG 
~o\len tn ireea or 31ttl1lJment tIlere, as It is bere, tbat tbere 
Ina, no «>nfidt'ration, bet8ufe \tlbat tbe Plaintiff noes muff be 
fit ftltot{}tr ~tltl~ Same, ann tbt Debt temafn~ tlue to anotbrc 
pltfon;. lU(Jo map Cue antt p~e,ate fo~ it fn bis Olnn name, 
ttottuftf)ftfttltlfng tbt Letter of' Qtto~np. Qnll tbe Chief Jufrice 
l\aJi falb tn tfJat €aCt, ftbat it appeardl tbat tOe Plaintiff ban 
paiute to nircba~e anti releafe tbt Debt, lbfJitfJ fS fOl tbe De
fendants 8t1bt1nt.; ann ttJerefOae be 'tin it to be a goon 
OOnitderation] but Caib it lDotllli baN been DtfJetiufli, if tbe 
PJa~ntiKbab van no Curb GutlJtQftp)lllbitb tn OUt Cltaft be ~lUJt, 
It leaa it bOC1l not oppear tbat be bms:; tb. @at tbts ([aCe ts a 
€tt!t in pomt. fo~ tbl! Defend~nt ; lUbttef~e tJe p~a!,eb foa tfIe 
De~nd8nt, tbattbe 3lUl1gmellt milJbt be arteRed. 

Allen atBuen fo~ tbe Plaintiff. 
!altn aft~rtnatlJ~ * Court tDas of i)pfiion tbat tbe con'*

ration wafJ fufficient, ann tbe Plaiotiffbft\1 bf~ Judgment. 

Th, 
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The Attorny General ver!lls Buckeridge, in a De
n1urrer upon a Plea to an Outlawry. 

75 

1m Hillary Term 1652. a [Ucit of Outlawry {lTnetl oUt of (2) 
tbi~ Court lJirectetl to tbe @>beriff of Berks, a~ appeat~ b1} 

toe ~atgent, to enquire wbat ~(l)tJfJ anD C2tbattebj, JLantl)l 
anti 'Qtenement~, Ambrofe Southby anti Thomas Wythens 
~ent. batl on Munday nett bero~e tbe .feaft of tbe ~urifica, 
tion of tOe "l51etfetl <L1irgfn Mary, tn tbe peat of out Lord 
1652. at tubicb time tbep were Outlaw'd at tbe @>utt of Wil ... 
liam Grove tn Debt. <I1pon an 31nquifition taken at Abingdon 
in tOnt <!tountp, tbe 28th of March 1653. befo~e tbe eberitT, 
3lt \1la~ f"unn tbat tbe fain Wythens at tbe time of tbe 
fain Outlawry anti Inquifition l11a~ rei~en in fee of a ~efuc 
age, lnitb tbe Qpputtenattcca in Grove., in tbe ~aril1J of •••• , 
in tOat ~ountp, ann of an'll tn fiue acre~ of arable )Lan'll, 
tl11£l1t!' acrefS of ~eano\tJ, ten !lcrefS of 113afture, ann <!tom-
lUon of )1!)anure Co~ aU Cltattle tbetetmto belonging in Grove 
Bfo!cfuitJ, llotn o~ late In tbe tenure o! occupatton of Edward 
Dawfon, of tbe £leat pearl!' batue 'of 30 I. &c. 

31n Mich. Term 1654. Richard Buckeridge come~ in a~ 
fiterre:tenant of a ~eruage, mitf) tOe ~pputtenance~, anl1 of 
a parcel of ~~ountl callen Bull-acre, anll of a <!Clofe calleta 
But-Clofe, ' ann of a <!Cottage O~ 'C!tencment alljointn! to tbe 
fain But-Clofe, containtnrr an 9cte ann a balf parcel of tbc 
I'lemtfeSi. 

ann pteat1~, tbat befo~e tbe fain Outlawry, viz. in Hill. Term 
1649. tbe fain Wythens tua~ rummonel1 to anftuet unto tue 
f'1fO Buckeridge in tbe (/tommon Et>lea~ at Wefiminfier, in tbe 
<l.Countp of Middlefex; in a J;)lea of Debt fo~ 600 1. tubo l1e= 
(larEl1 COl fo muco ~Olt!' ,bo~ro1Uetl, atttl tbereUpOll tbe fafn 
W ythins appeareD bp ~tto~n!" ann (uttereD 3!ut'lgmcllt to go b! 
non fum Informatus fo~ 600 l. IDebt, ann 5 1. iDamagefS. 

'ijCgattbereupon tbe 7th day of July, in tbe pent of oue 
Lord 1652. tn tbe fame'Coutt of '(!tommOl1 WlesfS at Weft
minUet, tn tbe Ql:ountp of Middlefex, Il)e mane bf~ <!Election, 
ann p~apen a [[[tit of Elegit to toe ~betitT of tbe (aitl (!tount!', 
tDbtcb tna~ Utnntel1 returnable Tres Mich. follotDing, at mbtcfJ 
time t{n~ @ibetttf, namel!, Henry Herne €{q; tben returneD 8n 
3lnqutfitfon taken at Wanting in tbt fain Qtountp, tbe 12 th Of 
ottober btlo~e, bJ? tubtcO it tDafS founn toat tbe fain Wythens 
l1la~ retietl, inter alia, of tbe JLant1~, &c. ill Jftt~ of \t1bftD tbe fe.r 

!L :2 unat 
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beta! dtalucs; tucre founn, n tnotetp hlbcteof be neliberen t~ 
tbe Plaintiff in tbe aaton, tbe nom Defendant, of lUbfcb to£ 
l.anllfj pleanen to are parcel, 1.11' bittue 111fjrreof be enttel1, auti 
1Ua~ polTetTen, unttl tbc fain Richard Dew @JbCl'iff afo~craftr, 
ill? cOlout,&c. anti al1et~, ~bnt toe Wefuage ann )J!)ltmifefl 
pleaben to, ate parcel of tbe lLann~ anll wneU1tre~ tn tbe faiil 
31nquifition, i1n~ tbe fame tbat mete neltueren fo~ toe mOfet~ 
as aro~erat1J ; all lnbicb, &c. aun PlftPfJ tbe Lord Protectors 
!l)anll~ milp be amoUell, &c. 
~o tbi~ Plea tb£ Attorny General nemUrrelJ, nnb Brickeridge 

j.oinctJ In Demurrer. <. ", '. 

I. Except. ')5ecatiCe t6e 19artp bere ba~ pleatren to a SJe
rURge anll parcd of ~ounn calltil Bull.acre, ann a €fofe callen 
But-clofe, ann t8 a Qtotttlgt a~ ~enemtnt atajoiniug to But
cloCe, containing an atre ann a balf, parcel of tbe ~~emtctS, 
lnbicb bl not cettafn tnougf), tbe quontttp no~ tue qUalttp of tbc 
JLanb~ not being ret fo~tb. , ,. 

Refp. ~bete f~ cettaintp tl1(Jugl1, bP rearoti of tJJe Jelam£(1 
.of t{)l ~loul1n~, &c. fo~ greater certaUttp ia not tequtfit, 
tban to ittfo~n1 tbe 8bttiff lObilt ILanlJ tn particular be ifJ to 
put tf)e part, into polfeffion of, a~ babtng betn Ul1JlUllP tau" 
from btm; ann tbe JElamef1 of tbe QDlOuntJ~ ate a fufficlent ilt~ 
teatnn to bim ftl~ tf}at: Jlf tf)tte be il convtnient nefttiptron 
ann certaintp, it f~ enounb. Ejectione Firm;£ de domo natlgbt~ 
~o~ unCettaintp blbat it finnifieS, null lnbat it cantatn~; :J:2 Jac. 
B. R.lnt. Warren ann Walker. .. 

')Out Parch. 1650. B.' Sup. FrY'lJerfH.l Percbey, ]ft Ejeeiione 
Firm;£ de domo vocat. Holts, &c. illl;"*lJ goon ann certaffl 
fnougg.; 

Mich. 22 Car. B. R. Forcible Entry in nno daufo vocat. B. 
alJjttbgen gootl in Butlers Cafe~. 

Pafch. 1656. Excheq. 'Qr{Je Prorefior verfos Sory and others,: 
gn 31nquifftiolt rounb ft !$beilin or t1lltl ~atcbf$5 vocat. &:e. ann 
btl" 6(Jel1 upon a Demurrer; fo bert. . 

Obj. I I R.ep. SaviIs Cafe 55. 
Refp. 'irbtre t_ not fucb paetiCe tertaintp requiteb bttt; Olt; 

It' it mua confrare, Curia!, t~at tbe ILannts contafnen in tbe 
~lea, ann ill tbc 3!nqnifitiolf, are one anb tbt fmne. 
~be (lE,tteption afj to Cottagio five Tenemento n'bjotninB'i 

&c. rccetbea tOfS nnnner. t. 3!t ,,, alletrgtb fa be parcel of 
tile p~emire~. ann 2d. III Parch .• • ••.•.• B. R. • • . •• ••• 31" 
Forcible Entry in Mefuagium five Tenementum in tbe SI)cmw 
pattan. of fucb ft one, ®j"lIlel1lJooJ)~ 

2; Except. 



T ere Mich. 1 656. in Scaccario. 77 
----------------------------------------~ 

2. Except. ~be Defendant pleanS, tbat be came into tbe 
QCourt of Qrommon J;>leaS at W dtminG:er, in tbe ([ount!' of 
Middlefex, anti mane bf~ ~Iection, anti p~a!,en a [[lett Of Ele
git to tbe ~berfff of tbe fatn C!tountp, ll1btctJ muff be nntlet., 
ffoon of tbe ~beriff of Middlefex, tbat being tbe proximum 
antecedens. 

Refp. ~bat lRule ad proximum antecedens fiat Relatio, baSi 
manp t1efftictionrs, ann lioe~ not anlla!,~ baln; but Relation 
a)aU be ban fecundum fubjeftam materiam, nntl fa n~ to aboftl 
tncongruitp ann abfurtlttp. 

28 H, 8. Oyer 14. b. Bolds Cafe, 9 Qrontlitton, toat it rU(fj 
a one nie befo~e fuco a lean tuitbout 3ltTuc of bf~ 130b,., (then 
living, &c.) tbefe tuo~nJl no not relate to tbe leatl, bUt to tbe 
neatb of tbe ~attp'. , . 

4 H. 6 4. b. Debt agatna M. tbe [[(ife of T. O. of N. liutig~ 
ment l1emantle11 of tbe ~lrit, becaufe tbe [([life itt not namen 
of an!, plate n~ lIJe ougbt to be; fo~ (ofN.) relate$:i (a~ tuaf$ 
(Jbjeaen) to T. G. toe Il)u~bann, but Obtr·rule'O. 

18 Ed.3. 29. Q!lare Impedit pra:fentare ad prebendariam de 
M. Majorem; tbi~ 1l1o~n Majorem not~ not relate to M. but td 
prebendariam. ',. , '. . 
. ,I I H. 6~ 53. b. ,31n it Pra:cipe quod reddat, tbe ~enant 
pleabel1 tbe·[[{arral1tp of R.. Q!:oCcn to tbe Demalt'Oal1t, (Cc.) 
15~otber of M., ~otbet of J. ~otbet of tbe Demarttlant, cujus 
ha:res be its; bere tbe tutmJs.(cujus ha:res, &c.) 110 not relate 

,ad proxitnum antecedens, quod nota per Curiam, but fecundum 
fubjectam materiam. Bro. pleadings i 50. . 

8 Aff. 26. 7 Ed. 3. 275. lilt MortdaDcefter fo~ 2 part~ of 40 s. 
laettt; after @;ummol1~ it lUafj al1larbetl quod pra:di¢f reditum 
leneat, &c. , tbf~ relatefl onl,., to tbe IRent Ilemalfbcil. 
" 6 H. 7. 7.31nCeffavit, tubete tbe flCenUl:e is It,., f!>omage, 
lealt,., ann Rent, &; in faciend' fcrvitia prc£difra ceffavit, tbffl 
telatesJ to tbe Rent onlp, Ut evitetur abfurdum. 

Jao\l1 confitler OUt <!tafe; ,fit:be QIOtllltp of Berks i~ in tbe Mar
glo, wbtcb is nireaion fo~ ,m tbat enrtleS; anll upon an Jlnquf~ 
fiUon taken of JLatttl~ tn tbi£C €ountp, tbe l~attp tomefj tn anI 
Picnnt; to part of tbe.iLanllS fo taken, ann ret~ fo~tb bis; <ltafe, 
viz. '(tbat tbe outla\t1Cl) ~etron 11la~ entlebten to blm, \llbeteup~ 
oit be ban 31u]jgment bp non fum Informatus in tbe Com. B. at 
Weftrn. in Com. Middlefe~, att11 cbures, anti p~a!,s a [alrft ofEle
git to tbe ~beriff of tbe Qteunt!' afolefattl; at tbe return tnber,eof 
Henry Herne ~ber{ff trtutn1$ an Jlnquilition taken at Want1ng 
afo~efaftl, tn tbe <!tount!' afo~£rafty; anll lleliller~ bim a motet!', 
&c. to tlje balne of lot ann allet~ tbe !Lantl pleanetl unto, 
to be pattel of bifJ motetp; Jln tbtf$ Qtafe, ptitttng all tbefe 

tbittg~ 
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tbings; togetbet, it cannot potiibIp be ulttJerllmn tont Com. 
prxdiCt. fiJouln relate to Middlefex, fo~ tbere ffl no ntr,outfe 
ItO~ occalion mfntffretl {If anl' tbfng tJone in Middlefex, but 
all tbe matter anll tbe -tubole llffpute artfes concerning tbere 
lLantl$l, ann it cannot be p~erumen tbnt toe 45)bectffofMiddIefex 
tlJOtdn erecute an Elegit of tbe !Lanna in Com. Berks. 

~efilJC~, toe iSlea t~ goon to a common 3lntent, anti (uffl" 
£tent. enougfj. 

3d. Obj. 31t boefj not appear bp toe U>lea, but toat toe De.; 
fendant f~ fatf~fieiJ bifl Debt tp percepttoa of W>~ofit~, ann be 
lJO£fl not aller tbat be i~ not £attfJffen, 3 I Aft. 28. in point. 

Refp.fpe cannot be fati~fien bp common J!ntennment, fOl 
toe lLallnfJ~e.ttentlel.1 upon toe Elegit ate but of lot pearll' llalue, 
anti toe Debt fa 605 1. ann be oa~ but been Uno peacfj tit potfef= 
Oon ~ ann if torte bafj bapnen imp fatitsfaction bp carunl ~lo: 
fitfJ, tnbitb bl not to be p~efumen; it muff tome on tbe otOee 
fitre. '<till tbat appear blbat we baue allengen t~ fufftciel1t. 

at anotbet nap, tbf~ fame ~etm, tbe geatter oftbe3d. Obj~ 
l1la~ arguetl at tbe 13ac Ill' Hardres pro Defendeme. 

:lit app£ar~ upon Rcco~l.1, tOat tbe Extent upon the Elegit 
llla1j tbc 12th of october 1652 • fo~ 605 1. Debt, -ann QJ:oas oC 
~>Uit, ann funt tbe )Lantis lUere e~tentleti blii at tOe lmlue .of' 
10 1. per annum, ann tunt ~bel' ban been but ttuo pear~ iii 
Extent at toe time of tOe l1!>lea pleanen, being Mkhaelrnas 
Term 1654. fo tbat it is;· not poiflbie tbe Debt fi)oui~l be rft~ 
tt~fien 131' tbe extel1l1etJ 11111ue. 

~bete ba~ been obJeaen tbe'limIt of Aili.zes 3 I pI. 28. anti 
Bro. fur ceo, Pleadings 63. ~bat fucb al.rerment i~ tH'cetracv. 

Refp. ~bat '1l3mk noes not tuarrant all!, Cncb Rule; ~ tbe' 
([nfe ffj no mo~e tban tbtH1, viz. lin Affize tbe ~enant 09 to' 
parcel pleaDeD a JRecouerp fn a fo~mer A illze agatua tbe Plain
tiff ;atto to tbe teunue be pleanen, nn Extent upon alt Elegit,. 
fo~ IDamage~ tecoueren in tbe fo~mer Affize to 5 I. anti tbat 
tfJe JLrinn~ lUere neliucren to bim tanque, &c. ann tbat tbe 
~onp ttitl~ not pet fatiS3tien; Judgment fi Affize,&c. \!Cbe 
Plaintiff replictl, ~bat t~e !Lan'b~ extell'bctl lUete bt~, but tbc 
IDamage~ fo~ tubtcb tbe!' lUete e~tennen, lUere recoueren a
gainff ilnotbet ht)etfon; tbi~ i~ tbe effect of toe 1500&. 

mI~bfrIJ noe~ not watrant tbat of necetrttp tbete mua be (ncb 
un aU£cment; no! t~ tbere an!, Rule lain nown tn tbe 1500k 
£oncerning tbe ~atter: 13ut Bro. in Oi~ Abridgment obrerlle~, 
tbat fo it t~ plea'ben ill ntber~ place~ tn tbe Book of Ailizes, 
ann tbence concltrOc~ tbat it muff be plea'beb tll like manner, 
01 tbat tbt}11)lealling i~ lltciou~, tubi(b t~ a meet non fequitur, 
tbttt becaufe it bas been oftenttmefJ pleatJetJ, tbetefO?c it is or 
necetntp to be pleanetJ~ " 13eaue~, 
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'l3efibtS, Were t~ a millake in Caping tfJat it ba~ been gee 
ttetallP p(eal1eb; fo~ fll tbat betp ~ear, viz. 3 I Aff. pI. 13:, 31ft· 
an Affize fo~ Rent, tbe Q::enant plealtell, tbat befo~ tbe ~~nt 
Of tfJe Bent tbere was an Elegit rUell out upon a 3Iullgment 
fa: 100 9Jj)t1tkS, anll tbe JLann~ e.ttenllell quourque~ anll alfiglt~ 
to to f}hnfelf, anti tbat tbe Demandants fatber, &c. !l'ra"tt~ 
attll confirmell to bim fo~ life 5 anti tbe plea Waf) atlmfttetl tc@ 
be a goon ~Iea: ')Sut tbe quellioR tua~, wbetber it lDa~ not 
double? £C. (tbe Elegit anll tbe \1l5~ant, befo~e tbe grant of tbe 
Bent, fo~ 1t1b!tb tbe Afiize lUass blougbt; Ct1 it itj not altDil!'fi 
pleabeil, as Brook ra!'S. ,.. . . 

2. 3!t Was neceltatp, Col anp tbi"g' tbat appearS! tei tbe COlt: 
tmrp, to ret it fo~tb in 3 I A{[ pI. 38. becaurt tbe Debt l11aG 
wt 5 I. ano it noeSj not appear btnn long tbe lontl ball been 
ttttnbelJ, fo tfjat perbap~ tbe time tuas patten, tnftfJin tubtcb 
tfJe Debt mfgbt baue been run up, anti tbetl tuttbout tloubt 
t~e Defendant ougbt to pleatl CO, ff be ~OUlb bolb O11er~ 

~. anmttttng tbat it ball been moa urnaul' pleaDeD, !'tt it 
boe~ not foUolU, tbat de jure it mUll be ro pleilnell. 

It ts uruau!' fatn in tbe Declaration, iii an ACtion upon the 
~afe, anti Debt? Heet f~pius requifitus; anti pet in Plow. Gom.; 
~ucldeys Cafe,ft f~ raill to be but it fo~m of taleatlfng, anti 
tbat if _ it be omitteD, it noes nOt bitiate tbe Declarztion. 

lin Avowries it t~ "(tlall!' fain & hoe parat eft varificare, anti 
pet ft t~ not necetrarp, 3. Mar. Bro. Averment 81. , 
~d tbat tbe tnfetttng of tnO~l1%t tttto Jfo~mfJ of l.I3Iea'OfngS; 

I~ not aUnal's an argument tbat tberefo~e tbe!, are neceifar!J; 
nntl tbe !Law bl fa tbat tbe!' cannot be omitteD. 

31t bas been fartDer objetten, tf)at it tfJ itt tbe nature or a 
Condition precedent, . anll tberefole muff be abetr'b 

R.efp. ~bat i~ it miffalte; fo~ tbe <ZtCimmencemettt of tbe 
€lfate boe" not nepentl upon tbe Debt being fatisfiell, but 
tbe ~ftate t~ to netermine uport it -: tbe QHate ifJ createtl bp 
Cttent, alltl tfJ not to e.rPire tiU tf}e Debt be ratt~ft£t1, anlt 
tf)ttefOle tbe continuance. of ft l1£tl1~ not be auerrttJ •. afS 
1 Rep. Ughtreds Cafe, 9 ~att ifj malle <!tft~tain of tt loJt 
~ bt~ Ufe, ~nb an arinuttp gtantetl to bim tot tbe ~tetcffe. 
of We ®tTtce:, 31u an ~ttion fo~ tbts gnnuftv, tbe l\JIafntfff' 
mdls nat auer tbat be bafJ tt£t£lfetl tbe im"ite, fO~ tbe ~n~ 
nUitp \riouln Determine upon bts not letecuttng it; anb t~r£=r 
fo~ tbat muff tome on tbe otbe~ One, betn,'q €ondition fu,,"" 
kquent; anb in aU <ZtafeG of Condition fubfequent, tbe Plain
tifftJtctatt~ generall!, tnitbout anp Averment; antttbe ~eaCb at 
rtJe QtOn1Jttton muff 11e alletigta bp fJfm tbat l11tn take alltlan· 
tile of it; it ,. matttl ex,poll falto ~ attn etttr!' ~an in pfeatJe 

inl 

. __ ".-!'"t 



. 80 
"" 

Ter. Mich. 1656. in Scaccario . 

lng muff aUellge ~bat tunt Ulakets fo~ btmfelf onfp,ann f~ fot 
lJitsabaif, attnllJall not be tllinen to aflebge woat makr~ 
agatha bim, tubicb its a llrong QtaCe to our purpoft; fOl tt 
boe~ not make fo~ tbe Defendant to allenae to at toe £jon!' 
i~ paro, no mo~e toan In tbe otbet QtQre tuat be ban eterctfetJ 
tbe ®fftce; tfje papmellt of tbe iDebt t£j not ro~ tbe aOuan
tage (if tbe Extender, &c. but fo~ tbe benefit of tbe otbet 
~art1? . " ' '. , 
, 3In:2 H,7. 8. h. tbere i~ a notable QtaCe to tbfgpurpofe, aue King grantelJ a }!!)atent tJireLleb to toe Clark of toe Hana
per to pap rucb a ~UlU of~onp tl,1 tbe ilatentee, receiving an 
,Acquittance (oltbe fame; tue ~atent tttatlllJctun to tfJe Clark; 
~nn fn an galon of Debt fo~ nOlltpa~m£nt, it wa~ befn ilhtl atJ= 
jUtJgcll toat tbe Plaintiff nren not aver tunt be .offeretr an Acquit
tance, but tbe otbet ougbt to babe nemannen it; altO tDat it 
iila~ futTtcfent fo~ tbe Plaintiff to fap, tbnt be tlJetuen bfm bfS 
~atent, becaufe it tna~ fo~ _ tbe iDefentJant~ atluantage to 
ilUenge tbat benemannen an acquittance, ann tbe Plaintiff te= 
fufen, &c.· .' . 
-.@Io bere it f~ fo~ tbeabbantage of tb-e otber fine ta aIletIge 
tbat tbt ~(inp .wao t£ceU.l~n ann pain. 
, 13tit it f~ obr~tben to at ,ft fS; aS$ necetTarp to make tbifJ 
Averment, aiS it i~ to abet tue life of a Cefiy que -vie, ~c. . 
. Refp. 1!Cbe cn:are~ ate not:aUlte, fOltbere tbe lLife f~ tbe 11= 
tnftntfon of tbe Cl.Etlate, anti not a c.oUateral ttetftmtnatfon Gf 
it,· a~ in OUt Qtafe.. ' 
.. ' ~ow fo~ Resfons ant. Authorities. 

I, ,@)ttcb an Averment is.; not necetrarp, becaure O£S it batb 
~een fatn, ft· i$Jfn tbe nature of a Condition fubfequcm, antr a 
collateral determination of tue (l];{fate. 
-, :2, 'Qrbe Ql;(fate bere is; fn tbe (Jlpe of tbe latu a certain 
~tlate.' Vide., Borafions Cafe, 3' Rep. 2 I. JLal1n~ let till an 
3!tifatit of tbe • age of 9 peat~ comes to 2 I pentss of age, ifl 
a.certain ~1late fOl 12 peats; fa bert tbe Qftlate limften ult~ 
.on.tOe Extent tf.) bp common 3lntentrment ro~ a certain time, 
i.e.. tfll' tIJe, Debt be ratfel1: o,ut of tbe fttenneb ([talne ; af) 
tftt)e i;)ebt were! 100 I. anll tbe JLann ttt£lltren at 20 1. per 
annum, ft ,t~ a~ QEftate fo~ 5 peat~; ann tbi~ appear~. 4 Rep.' 
Fulwoods Cafe, 67. b~ tn~ete It t~ atJjutrgen upon contillera, 
tionbilll of all tbe 'l5OlkSS, tbat after tbe etpitation of tbe 
peatfl tnftbitllbbicb ,tip com~utatton tbe ~Ol1P' mfgbt , be raffetl 
(lttD~~ing to tbe ette~nen balue upo~ tbe E,legit; tbe Jj)artp 
llla~ eltter ;, ann tbe tlnference talten .l~ bettultt an Elegit anb 
a Stat\ite.Mer<;ha~t, fo~tbete be cannot enter, ann tbe reafon 
tss, becaure tbe €~tentJet iSS to babe bf~ 'ltbatgeSl ann (ft* 

pencefl 
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pente~ ollet ann abobe tbe Debt, tubicb ate not to be tecoc 
l1eren updn tbe Elegit:' , . " i ' 

I I H. 6. 6. 3lf a ftC,mant 'bp Elegit bling an Affize, anb 
banging tbe Affize tbe !,eat~ etpfte, tbe A{ftze '(ball abate. ' 

J 9 Ed. I. Exec, 146• lffbe De interruptel1 btl mar, De «JaU 
not bolO ober. 

mf)Rebp it appeat~, tbat in 3lutlgmettt Of law be ban a 
fi~t (ll;ftnte fo~ a ccttain tetm of Ftat~, . :, . 

3. {pere we neetl hot aver tbat tbC Debt ttl notrat1~el1, Ilea 
enure it appeattl upon tbe Btc01l1 not to be fatffjfien; fo~ tbe 
JLanl1 ba~ been unnet Extent but r~ ttuo . ptlltf; . befoietbe 
~Iea, Bee. ann it i~ llalucO but at 10 I.. per annum, ann 'C~e 
Debt iFJ 60 5 1. rotbat it appeatJl to be tmpomble tbat 69'S J. 
({JouIn bemire'l). out of 10 1. per annum fn tttlo peat~ time,; 
anO it ttl a Rule in JLatu, Q!lod con frat clare non debet veri-
ficati., ~ 

lin 8 Ed. 3. 17· 3lf in Trefpafs tbe Defendant pleatl a {oamet 
:Rccouet"p fo~ tbe fame Trefpafs, 'be muff abee tfJat tt tua~ tbe 
Came Trefpafs, ann bettuftt tbe fame @trfOl1£J, 33 H.' 8~. Bro. 
Averment 42 , ')5ut if t~ tbat QCa~e tt appear upon JReco~tI.tbat 
It t~ tbe fame €t£rpa(~, anti btt\tli~t tbe fame J1t)arttef b}? 
tbe 1UolO -C prmitt, ) tf}ete n~:en5S no (ncb abetment; fo 
bett. 

4. 3!n aU taleabfngtl it if.) uttfo!1riat ann tncongcuoufJ to abet 
a negatftft. Ji

P 

- J 

s. fltb'ngs; carual autl accitumtal ate not to be p~erumetJ" 
unleffJ alleogelJ. . . ' 

6. !:Itt Extent tfJ mattet of Record, anti tbetero~e cannot be 
abotnen but bp matter of R.ecord; ann tben it is not necelfat~ 
to abet tbat it i~ not Catf~ftelJ, becaufe it mUff appear bl' R.e
cord t9 be rati~fielJ. 

4 Rep. Commonalty of Sadlers Cafe, 3if tbe King be el1tf~ 
tuleb bp 110uble mattet of Record, tbt~ 11)all not be auoflJen 
1.1! Traverfe oJ rnonftrans de Droit, but b~ ilouble mattee of 
Record. 
, I n. 7. i 4. h. Debt upon a fingle ~m, papment ltlitbout an 
acquittance uunet @>eal i~ not a IJIllb ~lea. 

46 Ed, 3.33· 31n Debt niJon a laeCogniiante, acqufttanu 
ttn'Oet }panll' anti ~eal is; not a goon ~Iea in ~ar, but tbe 
i'at~ t~ put to bUJ Audita Querela. 

eO bett tfJe Extent mutt be aboitle'tl bp mattee of Record; 
viz. eit~tt bp efftutlOn of time, tnbitb mutt appear upon Re
cord, O! bp {utmtfc upon Record ann Scire facias. 
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fo~ Authorities. . 
15 H·7· I. 26 E. 3.69. b. Annuity grftl1teb tiU tbe e~ant~ 

be p~omoten to a 15enefice. 3Jn an attion fo~ tbit$ Annuity 
tbe ~~antre neellfS not abct tbat be t~. not p~omotetJ, but tb~t 
ll1utl come on tbe otbet fille, becauf, it tf$ fo~ btfj atlbantage. 
eo bere. 

22 E.4. 43. Annuity pro confiliO' impendendo. lin an action 
tbe Plaintiff neebfj not allCt tbat be galle Qtounfel. . I, H. 7. 15. a• feemS5 to be a Qtafe e~p~er~ in potnt"tubere 
tbff$ lltfference tf$ taken, viz. tuben pa!'tnent ol fatit$faction 
bappens tnftbfn tue time limften 111' tue Extent, tbtte tbe 
partl' tllboCe ILantJt$ ate ettennetJ, muff f«rmi1e it, ann babe 
it Scire fae to tnbitb tbe f!EttentJ~t m'ap ftllftoer. 16ut if ~alr 
tis;faction be tb~ougfJ eft1u~fon of time, tf)ete neeDf$ no rncb 
eUtmirr. . 

ann anotber biffetence tuere taken i~ tunt tuben tfJe Qf.tten. 
tlet cannot receitle tOe l~~ofits; f01 aU tbe time Umiten; tben 
if be tun ( ulllll.obet, bt mull CurmtCe tue fpedal matter, a~ a 
IDifftltballce b!, tbe partp, ~Uttennet 11& fome fucb matter, 
&c , . 

Vide 4 Rep. 82. Sir Andrew Corbet's €afe, 5 E. 3. 5'9. :f,; 

17 E. 3· 43. b. 21 E.~ . .1.3. 3'9 E. 3· 30~ 21 E. 3· 20.b. 15 E;; 
4· 5~ b. 2 H. 4. 8. b. 12 H·4· 6. b. 32 E. 3· Scire Fac 101. 19 
E. 3. Sugg. 18. 2 E. 3. Scir Fac 109. 15 E. 3. p. I 15. 

dlpon all tubicb 13ooks; it appear~, tuat tf tbe partp ltlUor~ 
lLanllt$ are ettentJetJ, tuiU aboitJ tbe Extfnt; be muff aboitJ it 
bp furmife upon Record; anll tuat tue ftttmife of fati)lfaction 
mua come on tue otfict fine, afj tno~e p~(lpet fo~ uim ; ann if 
Co, tt tutU necelTarilp follow tbat tbe Extender nttt'lfj not al-,: 
feng, tbat ue ifj ltot rati~fie1J. mo~ llJall be be bere tn a lUo~re' 
tonnitton, bectlufe tbe Protector claftnfj lUlt'ler tbe part!', lUuore 
tbe 1LantJi are. Ullbeteupon be Plapen l!ungment pro De
fendente. 

Qttn upon tufs; Qrgument tue Barons tuere of opinion tbat 
Cucb averment ffj not necet1"arp ; becaufe tbe papmtnt of tbe 
~onp . it$ 110t tbe creattOtt, but tue betermfnation of tbe Qf~ 
fiate, tnbfcu tn l!ungment of JLatu ifj certain bp tbe ctt£ntJel1 
dtalne. Et cafus fortuitus non eft fupponendus. Qnb tbnt 
tbifj 'ltafe nfffctt$ from tbat of a )l.,eafe fo~ peat~, if fllCb an 
one fo long Hue; fo~ tue continuance of tbat Itfe, t~ tbe tJet~ 
flfffence of tbe Qtontil1uance of tbe ~aate~ Et adjornatur. 

gftfttuarn~ tn Hill. Term it tuafS arlluen bp Finch fa~ tbe 
ProteEtor. 

ll)e agreeD to tbe 'ltare 15 H. 7· 1 5~. ann tbat if tbe Jl!)lea 
ban bren pleanen in 'J5ac to tbe Plaintiff, tbe Averment wOllin 

not 
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not babe betn necetrarp : 'J8ut tue fZCafe of Prerogative biffetfS 
from tbat of a Su bjett, ar; in tue (!tafe of a Condition fubfe~ 
quem, I H. 7. 24. 38 H. 6. 34. ®~ant ad effecturn, &c. tfS a 
Condition ann mutl be pleanell, Hob. Rep. 142. Commen
dam granteD upon a Condition fubfequent; it muff be pleal1ell; 
ann mffplzaning llfttater; it. 4 Car. Scac. @it William Broo
man's Cafe, Ditect petfo~mance muff be plealle'O; 4 Car. B. R. 
~tt Tho. Moun(on's Cafe, Condition mua be averred. @la 
bere. 

Jfo~ Reafons. I. gil l\!)lea~ tlJrdl be taken mort fo~ tbe Prd
tefrors 8tluantage. 

2. ~be ClE~ecution of tbe Elegit i~ not well Plea'Oell. ~be 
[[trit of Elegit appear~ to babe bitn taken out tb~k peat~ 
after Judgment gruen, ann tbete ta no Averment of Continu
ances; fo tbat it nin erronice emanare. ann (ucb an <!f.cecit~ 
tion llJaU not btn'O tbe Protector. -

Hardres pro Buckeridg. 3lt i~, now at laa allluttten to me 
b!, tbe otber fine, tbat, if tbta ~lea Were bettui~t part!' ann 
partl' , it tuoulD be a goon )JDlea tuftbout tbe averment 
contfnnen fo~; anll tbat tben it muff come on tbe otber fine 
to aUellge tbe Debt fatt£JfieD. ')Sut tbe ®bjettton now mane 
t~, tbat tbhl being tntbe ProteQor's ([afe; tbe ~~erolJattue tutU 
make a Difference: ~o tnbfcb 31 gibe tbi~ QnCtuer,viz. tuat 31 
no not finn ill anl' 1I300k of Latu, tbat tbe King's Prerogative 
tutu enfo~ce tue ~ubject to altet tbe nature anll manner of 
bi~ ~Ieii~ . . _ 

3J agrtt tDe Proteaor map alter bf~ ohm (ltoUl1t o~ l1!'lea, 
(J~ tuaine it ann l1emur; £0 be ma~ lUaUle bbl Demurtec 
ann pleaD. '!;ut if be will alter bi~ Declaration, tt muff be in 
tbe fume fli:etm, ann not tn anotbec 'Qterm if tbe part!' ba~ 
pleallel.1 to it; no~ aftet 3llfue Joptlen, 13 E. 4. 8. 28 H. 6. 2. 

5 Rep. 105. 3. Baker's Cafe, 9 H. 4. 6. b.' j E. 4. 26. 3. 

13«t to Compel Ol enfo~ce tbe @ubject to alter tbe nature 
ann Jfo~m of bta U>leal1inn; rucb a Prerogative i~ not to be 
fountJ. ' 

Reafons. I. ttbfa tuouln be ta alter tbe Law it Celf, tubicb 
tbe King canllot no, tbougb be bafS man!,Prerogatives allott1'O 
btm bp Lam. 

Vide Plowd; Com. 487. h. Hill. 2 tt:~r. B. Cotn. In Q!lare 
Impedit. J[f tbe King bp bffS gtt~n!, enter a Non vult ulte
rius profequi, tbe King cannot aftermattJfS p~ocftn itt tbe fame 
~tltt, but !bel map begin anew; ann tbts ts bp reaCon of tbe 
Jl~ejunice wbicb otbettllife mtgbt accrue to tbe SubjeCt, «be 
King verfUI Pickering. 
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Plo. Com. 246. b. fltbe Jl.,0!1l Barkley's Cafe. 'ttbe King's 
Prerogative t~ no warrant to bim to tu~ong tbe Subject. ann 
tbertfo~e, if befo!e tbe ~tatute de donis conditionalibus an 
<!Eftate ball bltll gtucn to tbe King ann tbc ~eit~ of biJJ ')eonp, 
fJe couIll not nUen it niG poft prolem fufcitatum, 110 mo~e tban 
a common petron, anll upon tbf~ grountl. , 

F. N. B. 7. <1. 40 E.3. Ii. ~be King cannot alter tbe nature 
of bf~ [nett. . 

2d Reafon. flbc Protector ijere cIafm~ unller a Subject, anb 
tberefo~e tlJall 110t be ttl a better conbtttoll tban bt unnee 
lnbom be clatm~; Except rome particular Qtare~, in lUbfcb 
tbe mualttp of bt~ pedon p~iUtlellgefj bim, a~ tn cafe of a lle:: 
tnann of Rent., . 

31f a Q.JJati tbat ifj ehllebtetJ to tbe King leafe btfS Jl.,anti_~, tbe 
King tlJaU ·not tlUlrafn upon tbe potfetrton of tbe lLetfet, :2 2 E. 4· 
io. b. 41 E. g. 26. b. . . , .' 

lin a Writ of Right be muff aUetlgt eeifin anti lap tbe 
Efplees, attll canUel? a llffcent afj anp otbct common perCon, 
6 E. 3. f. :2 19. b. " . 

3d Reafon. 3lf tbe lLaw lUere otbertllife, ~ it woullJ tntro# 
buce lloubt anll ullcettafnt!'; anll tbe !S>ubject tnoulb be at if 
lor~ fo~ want of a tertain U\ule. '. '. . 

ObjeCt. 13ut it ba~ bitn objecteli, tbat tbi~ i~ in tbe nature 
taf a Condition {ubfequent, lUbeteof in tbc King's qrafe taet. 
ro~mantt muff be allengel1. '. . 

Refp. ~be <!tare~ tUetl ate not like to ottt~, ttO~ {fann upon 
tbe fame Renfou. 31 agtfu tbe <!:afe, tbat ltlbere tbe King erectfS 
a (!tourt in a ~nnno: to no 31ufffce tbere, o~ gibes; JLalln~ 
upon fltonnttion to gUle tbem to a Jauntttrp to be ee,ettetl, o~ 
to p~obtne a <!tbaplein, as in tbe ~are~ tbat baue bttn quo ten ; 
tbe ~atentl'tfJ muff in ~Iealliltg aver tbe ~£tfo~mance of tbe 
(!tonnition~, becaufe tbep ate tbe grounns:; annconfiberations; 
of tue l@atent~, tnbicb unlefs; tbcp nppeat to be pttfo~etr, 
tbe (!Eftate t~ gone. 

Vid. Hob. Rep. Anne Needlers Cafe. a lJitTerence tberc taken 
tetlUitt tbe (!tonfineratton of 11 u>atent being executed anti 
executory. 3lf executory, it mull be aUerten to be p£tfo~men; 
. ann tberebp tbe Qfftate, tbat patfen bp tbe 19atent, i~ ruppo~ten. 
13ut bere we ate not in anp fucb <!tate ; but in a <!rafe UPOlt 
tbe Stat. Of Weftm. 2. tbat gfUefj tbe Elegit, anll rUbject~ tbe 
JLant1~ of tbe iDebto~ UpOlt a reafonable Extent anll balue, ttl 
(f~ecuttol1 till tOe Debt be ratt~fien; anll a~ 31 fain befoae, 
fJfl1e~ to tbe Plaintiff a cettain ~ffate bp computatton of time. 
gnb it appeatfj bere upon Record, t{)at tbat time i~ not pet 
e~pite'O, no~ tan be, wbereafj no fucb tbing appear~ upon R.e-

cord 
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cord in tue Cltare~ tbat babe been obtettell; anll tbe papment 
is collateral to tOe ~ftate, ann muff come in bp CUtmffe of 
tbe otbtt ~attp, ann tbat a~ well tn tbe King's Qtafe, a~ in 
tOe (tafe of a (ommon perron.. " 

I E. 5· 6. h. a {urmiCe in Chancery b1.' Jfnfl1~mation; tbat tbe 
tlJeir belll bV Knights Service, anb tuaa witbtn age, bdtl to be 
fufftctent, anti tOat 1llttbout IDffice fountJ, ann tbat tbe part1? 
llJoulli anrtner to it, 

3 Eliz. Dyer 197· h. <Ilpon i1 fo~f£iture of letterss Jj)8i 
unt$l a Scire Fat 1l1a~ itfuell to rebate tbem ; ann tbep 
luere annullell upon ft. gnb tbe rt~aron tbcre gibett i~, be:: 
eaure be tbat if$ in bl' matter of R.ecord, muff be biCplacen in 
like manner. ' 

.~d Objet1:. 31t 11 liketutfe objectel1 tbat bere if; nogool1 Q!;t~ 
ecutfon b!, Elegit; becaufe tbe Elegit went out tblee pears 
aftet tbe Judgment cuttell, anb t{)ete ate no Gontinuances, 
toat appear at leaa; ann fo tbeilegit erronice emanavit; 
finn t{Jat of tbi~ tbe €ourt oul\bt to take nottce. . 

Refp. {ltbat f£i not material; fo! be tbe (!1;tecution tig{)t o~ 
1U~ong, pet tt muff ffaun tiU it be tebtrfetl It!J Error, ann it 
tall no otberwtfe be a\1oftletJ~ , 

'8 Rep. I42~ b. iDr. Drury's Cafe. Jif it ~alt tljat f~ in (!ft,; 
£cutiOtl upon an etrOlltoU~ 3lubgmettt, efcape, tbe @;f)eritT can,i 
ltot take abbantage of it; fo: tUl tebereal it rentafnfJ ill 
fo~ce. . .: .' .-
. JIlt Trio. Term, 1656., lin tb~~ <!rOUtt between tb~ Attorny 
General ann Andrew, it 1Ua~ a'Oju'Ogtl1 per €uriam tbat an ~ 
legit, tnbfcb ban itfuen tWo peatfl after 3[ungment, itJa~ but 
tttoneoufS, ann couln not be a1Jotbel1 bp tlje Protector, lubo 
came to toe J!.;antJfS bp a Cub£equent Q!;ttent. ~n bete~ 

U,lbet£upon be P!apel1 3!u'Ogment fo: Buckeridge; ann 3Iu'bIJ~ 
ment tua~ lSiuen atcOlbinglp~ 

The ProteCtor vers Geering~ 
•• 

U'" "~ 190ti an Outiawry at tbe rUft of Spencer, .tbe queafoti (SJ 
was, mbetbet o! no one as.; Amicu~ euri~ mfgbt ap' 

peat anti quaftJ an 31nqutfition founn upon toe i'utla1lltp, fo~ 
tuattet infulftcient appatent~ . _ 

Atkins. 3!t map be fo quatlj'b UPOll Motion luitbout Plea 01 
Demurrer. i. 3It it) fo~ tOe bonoul: of a €ourt of 31ufftce to 
auoiO ~tt(ll in tbeit 3l"t11lment~, Dyer 2QI! ~ttO~£C ate like 

fg-: 
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Jfelonf$ Bntl'\B:tRptO!S:, nn!, perron map niCcouer tbcm, tbep 
no caput gerere Iupinum, Vide Hob. ~. Ertor, tbOltlJb bp con~ 
(ent. JPe cftelJ tbefe ')5oots, viz. I I H. 4· 4j. 8 Ed. 4. Judg
ment 50. 4H. 6. Office de Court 2. 33 H.6. Error. 56. 34Ed.3. 
Office de Court 25. 9 H. 6. 46. ~be 'lCoUtf ex Offic~o QUlJbt ta 
e,Camine nnn enquire tnto Errors, tboHgb not maben. 
I Jfo~ Amicus enrice, be quoten tbefe autbO!ttiea, viz. 4 H~ 
6.16. Bro. Office de Court 6. 41 Ed. 4, 21. pI. 6. Bro.Error45r,; 
7 H. 4. 36. a. per Hull. Pleas Cor •. 5t.b. 3 Inft. 137~ 9 Ed. + 9~ 
Bro. Non-ability 30 • 3. lnft. 2 9. 7 Ed~ ·4· i6. b. 5 Ed. 4· 7~ 
flCbere fa a niuerlltp bettuftt matter apparent, ann tnattec 
dehors; ann tbete i~ a <[afe In pOint 7 Ed. 4· 22. b. per tot. 
Curiam. 

I. Obj. €bere i~ a nU.1erfitp tubere all ~tro~ i~ ebtbel1t, 
gtOr~ anll apparent, ann ltlbcre it w tlfCputablr. " . 

.. Refp. fil:bere i~ no grounD fo~ tbf~ nminaiott; tOt wo~n 
Evident i£1 onIp to ntfftngutfiJ an <!Erro~ apparent in t~ Re.;. 
cord ftom matter dehQrs; fo~ l[ungea are Plefumen to {motu 
aU (!ftro~S$, anti tbe w.nn (!frto~~ fuppofetb mantfea Qfrro~~, 
~I H. 6. II,. Judgment 16. 

2. dbj. 3lf tbefe were aUOlUel1, aU Records tbat entitle tbe 
King llloultl be o\lettb~otun, ann bf~ l.9otTelTton loa. .' 

Refp~ Plow. Com. 2 94. b. ann i Ed. 4. 18. 9nnif tfJe Office 
be tnfutTiticnt, tbere i~, no Qftlate betlen. Hob. f. 38. 7 Ed. + 
I G. h. ttbe ~berilf a D1ffetfOl. 
. 3· 0bj. ~o ltlbom llJall tbt ~Ot1P be rcftOlc1.l, becaufe tbe 
i>artp conc£tnen i)oe~ not appear ~) 
. R.efp. 7 Ed. 4· 22. '<there tbe 31tTue~ ani) 1910fit~ mete rc:: 

ftO!cll to bim t{)at tua~ oullell bp t{)c Office; tbe ']3rok~ no not 
leab£ tbat arbtnarp. 

2. Rear. 13arbarifm lUillbe IntronUtel.l, if it be not atimitteb 
to iltfo!m tbe QI:oUtt of fuell Ilror~ ann apparent ~tto~~ in 
Offices. 

Shaftoe arguel.l to tbe contrar!'. 
13ut afterltlattJtl tbe Barons, viz. Nicholas ann Parker tmk 

It tlearlp UPOll tbe 1300k of 7 Ed. 4· fil:bat an Amicus Curia: 
migbt fiJew cauCe' to quallJ an Inquifition; ann tbat Bennets 
~afe ltlbicb ban been utllell ;to tf)e conttarp, went Off bll allre,c 
ment of tbe )1t)"ttte~. '. -

; Woolridge 

" 
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Woolridge anJ Dovey. 

I Ja EjeCtione Firm~, a fpettal dlernfd b1a~ (oUlin,- UPOll (4) 
tubfcb tbe -quellton tuafj, tubetbet 0: no a Prefcription fo~ 

€ommon of ~aftute fo~ aU <!Cattle anll@>tuine in a Foreft at 
all time~ oftbe peat, tuere a goon prefcription, o~ not. 

Obj. 3lt noes; not appe~r tbat it ~ a Forefi, fO~ it 110e~ ape 
peat to babe been nifatfo~e{fen; ann i1 felU tuo~'bfj in a fpecial 
Verdict founn aftet11latn~, tball not ill' inference anll cone 
ffruafon make it a Forefi: again. ann it mull babe been a 
Forelt temps dont, &c~ lJ~ tbe prefcription cannot come bere In 
queftion. 

Baldwin arguen pro Quer" ') fltbat tbe prefcription tD,8f$ 
ttaugbt, 11lbfcb 11la~ agteeb to bl' tbe QtOUtt, ann tbe ~ountel 
of tbe otber fitle; anti fo~ not Bnttfng etP~eal' tbat it tua~ it 
Forell', 3llt'ogment tua~ giben pro Defendente~ 

cookver/us the Earl of Arundel & alios~ " 

T' l1><!f czt:afe tunG upon QfnglfllJ ')Sill, at tbe ~uft of €ook, (5) 
to make tOe Defendants lLatillSS (ubJ£ct to tlje papment of 

a Itt·farm Rtnt, anti to (barge tbem ltlitb it; fo~ tbat tbe 
Duke of Norfolk, tuba ball fn btSj bant1~ botb We Plaintiffs 
ann Defenda~ts .. JLanll~ rubjea, inter alia, to tOe papment of 
tbifj R.ent, ball grantelJ tbe Plaintiffs lanttfj to one llttllet 
IDbom tbe Plaintiff claimell, anti cobenanten tbat tbeCe JLanns; 
fiJoultJ be ntftbarll£tI (if tbe R.ent, upon tubicb Covenant tbe 
Plaintiff noto feekfJ telief, faun tuouln babe it taken to be 
a real Covenant lUbicb fiJouIti tun witb tbe JLanlJ, anti 
tbarge tfje otbe~ iLanllfj ltlitb tbe 11lbole Rent: ~ut tbe Court 
tuafj deat of ®pfnfon, tbat it tuas; no mo~e tfjan an O~Df# 
natl' anti a perronal Covenant, tubtcb muff cbarge tbe Heir on~ 
11' fit refpect of Affets, anti not otbertutfe ; ann tbereupon tbe 
~illltla~ difmift. 

JadieS 
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(6) 

James verfus Blunck. 

AJe Englilh Bill wa~ p~fettetl to. be teliebel1 alJainCf tbe De
fendant ro~ Bent, tbe Defendant betulJ 9ffigllce of an m"= 

figure ora miue~JLtcente )Leafe, mane bp tbe Plaintiff, renbnUJJ 
41 l.per annum, gnll it appeateD tbat tbe Defendant tua,; a PUt .. 
tbaret of bt~ 3luteteft in, tbt teare fo~ a baluable tonfitleraUon, 
anll ban 110 noUce of tbe ReJ1t refetbel1 upon tbe ID:iginat 
l,eafe; anll tbere,fole tbe 13m tuaa di(mift, bcc&ufe it tlJ anlp 
it perfonal Contralt, ltlbtcb noefj 110t tun tlitb tbe Licence; as 
in QtaCe of a JLeafe of a Fair, tennnttg J1ent, att Qttion of' 
Debt noea not lie agatntl tbe Affignee; ann ~quitas fequitur 
Legem tn tbtll~a{-e, efpeaaUp robere tbe Afiignee til apur~ 
cbaret fo~ a l.1aluable tonlltletfttion ltlttfjout notice of tbe Rent 
tefetUetJ. 

De 
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John Cother Plaintiff, Effex Merrick, &c. Defen~ 
danls. In Ejectione Firmx. 

U~on n Special Verdict founn tbe Ql:afe tna~ tbi~, viz. (I) 
Robert "-farl of Effex re'~en in ~atl to bim ann tbe 

i!>eitJl ~ale~ of tbe ')50111' of bhl ~~annfatbet of tbe ~annol 
of Pembrooke,nten (ef~ell ; bif$ ~on entrell anb mane a )Leaf, bp 
VErn fOJ 2 I peat~ to @lit John Merrick,renn~tng Rent to tbe Lef-
for his Heirs aDd Ailigns, ann llfell,ann aftet bi~ beatb tbe <!Eftate 
~aill1er,enlJen upon one, tnbo tna~ not IlPeir at lalU to tbe 
lLelfo~. Qnll tbe quetlton tna~, tnbetbtt tbi~ were a goon lLeafe 
lllftbtn tbe Statute of 3:2 H. 8. to binll tbe 3llfue in '(tail. 

Edgar pro Quer. 'QI:be lLeafe t~ not tnttbin tbe Statute. 
t. 31t t£S not purfuant to tbe Referuatton ntrcctetl bp tbe Sta
tute, Vide Statutum. ~be lRererUatton muff be fueb afi) tbat 
tfJe JRent map go to tbe JReberftoner, Vide 5 Rep. JLo~n Mount
joy'~ Cafe, 41 E.3. 17. 33 H.8. Bro. Joyntenams 62. at <!tom.: 
inon lLaw a copulative fi)aU be taken fo~ a disjunctive, ut res 
magis valeat, Bee. ')But in polltt1te JLalU~ ; rucb 09 act~ of 
learUament, it {f! otbetttltle, Keilway 97. Dyer 45· 2 R.. 3. 18. 
~ttltue~ muff be ptttfuetJ, 12 H. 7. 2 I. Keil w. :2 i H. 7. 2). 
7 H. 7.4. 8 I:\ep. 48. 8 Rep. Pain's Cafe. 5 Itep. Elmer's Cafef' 
Dyer245. Vid. Keilw.8 .. 18 E. 4. 18. JReferbatfonto tbe 
Jl.,etio~ 'Outing tbe '{iterm, Inft. 348. .Beferuattons:; atC taken 
ffrfcU!" Licaufe tljep nerogate from tlJe Qi5~tlnt ofOltgotng, 27 
H. 8. 18. Dyer I I 5. come~ Up to OUt Qtafe.. . . 

Obje8:. Lit. 348,3 Rep. 23. Rent rcrettJen to tile JLelfo~ ann 
bf~ J1)eit~ tlJall go to tbe 102'0 bp Efcheat, ann 8 Rep. Whit .. 
lock's Cafe; tbt Jae£etUation U)all go acco~titn!J to tbe ilt)10~ 
11t[O, &c. . .. 

Refp~ G:bofe (!tafeS$ nttTet from outS; fo~ tb'ert t~ a teht~ 
tiori to a p~ecetient Qct, anti tbe <!tafe i~ at Common Law; 
but tbe tno~lJa of tbe Statute require tbat tbe lReuerflontt 
nJali batJe tbe fllme a1l1lantage tbilt tbe JLelTo~ btmfclf, tubtcb 
f~ not bere; fQ! it iSS a collateral ll>eir to tbe ILt'lTol, to wbom 

·tel tbe 
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tbe Bel.1erlion f~ tlefcennel1 ; ite ~tatute e.rtettl1£) ta o~tltttarp 
<!fntaU~, anti not to (ucb unufual one~ a~ tbiSj, to a ~an ann 
tbe ll>etCfj 9J}aiefJ. of tbe f)501l!, of bitt ~~~nti-iJfatb~. 

J1)e cite~ 5 Ed. 3· 7. Special Effoiri al auter jour. 12 Ed~ 4. Bra; 
Parliament 79. 22 Aff. 45. Dyer 72,.: 256. 2 R.ep. Wifemans 
Cafe, fur. 34 H. 8. cap. lO. ofR.ecoveries. 

finch pro Defendente. 3Jt i~ a goon teafe. lnftbin 3:2 H. 8. 
(tbe tloubt i~ upon tbe Provifo, tbat tbe Rent {hall go to filch· 
Perfons and their Heirs as the Lands fuould have don.e, jf no 
fuch Leafe had been made, fo tbat if tbe )Reuerlionet be feeuce, 
it futficetb. Mich. 8 Jac. B. R. ~tr James 'SkidttlO'res Cafe, per 
Fleming Chief JufiiCe. Rent refetbeD to tbe ]tru£ tn (tail onfp, 
beln to be a gool1lRderl.1atfon, tbougb tbe JLetfo~ btmfelf be 
omfttetl. '. .. 

I. ~be Rent tf.S incitlent to tbe Rever!lon, lUben gel1erallp 
teretbeb, anti ajaU go to tbe J1)eit tn Burrough Englifh, ant.:l to 
tbe !pelt on tbe part of tbe Q.!}otber. 7 H. 6·4· 5. Ed. 2. Avow~ 
ry 207. Pafch.4 Jac. B. R. Hills Cafe, a Il)UfJbilnb.1Uabe a J!..eafe 
of JLantlfj tbat fJt~ mife beltl tn Frank· Bank, ren~ltng )Rent 
to bim anti bf$ll!>eftJ); tbe R.ent fiJaU go to tbe Wife wbo bas 
tbe 1l\el.1erOon. 

anotberJReafon be groUntieb upon tbe ltlo~tI£t of tbe Statute 
after tbe Provifo, tnbtcb vide in Statuto. 

Obj. 35 Eliz. Richmond anb Bl,ltchersCafe. Rent referlleb, 
to tfie lLetro~ anti bifj ~tecuto~~, l1Uttng tbe ~erm, ce.afes 11p 
tDe betltb of tbe JLe1fo~. 

Refp. ~bat Cll:afe 1na~ at Common Law, ann tbne tOe Exe
cutors ate nomell, tubtcb is particular; but fJett t£t tbe lnO~n. 
Heirs, tnbftb t~ a general tuo~b. 

Hill. I Car. B. R. Shury anti Browns Cafe. Rent reretl.1eb ta· 
tbe JLetfo~ anb bifl gtftgn~ nUtit13 tbe ~etm, llJau be patti 
lJurtng tbe Q!:erm, ann {lJftIl go to tbe Il>etr, per touts les J ufrices. 
Whitlocks Cafe, 8 Rep. come~ Up to. our <!tafe. 10 Car. in 
Cur. Wardor. Cumberfords Gafe, 9 ~enant tn 'Qratl make£t a 
JLeafe, telfo~ing )Rent to bim anll btSJ fl)ettS; al1J~nlJeb goon; 
1tlfJetea~ tbe ~otu£t giben ·{Jim bp tbe Statute, t~ onfp to re= 
fecue It to bim totubom.t~e'1L\eutt1lot1 belong~. 5 Rep. Mallories 
Cafe, in point. Dyer 115· Mich. 18 Eliz. B. R. R.offe ann 
Hartwells Cafe. 'ftbe fame ~oint abjubgen upon <!eutbence to 
a 3/Ut!', anti compounl1etl. 9 lLeare fo~ tD~ee inle~, l\ent te .. 
fetl.1el1 to tbc 'atenant tn ~ail, bb, Heiri anb A{figns,~ ft IIJad 
go lUttb tbe RenerOon. Hill. 39 Eliz. R.ot. 341. in, Com. B. 
Reve anti Cox, in Warburtons R.ep. totbe fame effect. ~~. 

1n 
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. ]n toe fame t!Ccrm. Powis argue~, pro ,Qger', tV,e ([afe wafS, 

(tenant tn ~ail to bhn ann vfa fpe(r~ ~ale~ of.,bi~ 150b!" 
ban ]tfue tmo ~on~, bp' two nifferent Venters, anb btetl, toe 
rltlefi ~on cl1tren 'ann mune ,a ILeafe fo! .~ I pearSl, referbiult 
lltent gClletaUp to fIJfmfelf; bt~ Heirs ann A~gns, ann bieb 
ltJitbout 3lff'ue, babit1g tblo ~H1erSl, bf~ ij)fir~ at )Law,; wbetber 
lip tbi~ Reiervation tOe R~nt belong-en to tbe feconb ')5~o~be~, 
to tubom tue 1Refecuatioll ne(c£nt'letl, a~ J1)efr ~,ale oftbe15onp 
o~ tte jfatbet, Wil!:i tue quefiion: fpe arguetl agatrHf ft, ann 
toat tbtr; Waf) a JReferbation to toe He.irs General) ,ann fo toe 
JLeafe not a goon JLeafe tllttbtn, tbe S~atute. I. fpc grOUl1neil 
biUlfelf upon tbe 11l0~'OS; of tbe Statute of 3l H. ,8. vide St~tut~m. 
2. I!)e fain a Refervation was to. receipe tbe fame cOl1ffructiol1 
a~ if ttweteaGrant. 5 Rep. 112. ~o.In£l:'47. Dyer 45. 21 H. 
7.25. b. HiH. 33 Eliz. tn Co~uniBaDco, Richmonds.Cafe. _ 

3. (lot Il)eir in t!CaU tn ~bt~ <!tare {fj ntUber IlJift General 
no~ Special. to bilU tba~ IlJn~~ tbe lLe!lfe; be i~ lI)eir Special to 
tbe Father, but not to bi~ elder Brother, Vide F. N. B. :2 1 2. In 
Formedon. ,II H. 6. 13. 9 H. 6. 24. . 
,'. aftettuatn~ .in Trinity Term tt WitS)ar'gueb btfWindhani pr~ 
Defendente, 1itbat tbe Rent, as) bere ,ttfer1.1e'O, tlJ0 ull1go along 
lttitb tge Reverfion '; tbe 1Uo~n (Heirs) UJaU be etp'otintien fe· 
cl1ndum fubjeCl:am materiarn. Co. ~it-. Rent. reretl,letl to a ~alt~' 
Heirs, fi)aU go to tbe I!>eirs on tbe'; part of tue ~(ltbet, if toe 
JLann~ lJtfcennen from tbe ~otbtr~;, llbe. 30 Ail. 47. 1l\erit 
te[etben papable at Lady-day ann !Vttchadmas;'<toe JLatu tnill 

,tranfpofe tbe tuo~bfj to p~en~t\le tb~ I\eqt .. Plow. Com. Hill. anti 
Granges Cafe. ann it i~ .'t.lifoicen bV, tbeCe luG!))S, during the 
Term; ann tf otger. con(ftuction were ,lUane, tocte wouln be 
a conttantctfon in tOe i!1efet1.1ation. :.. ~e .£iten 5 Rep. Mallories 
Cafe III. ann Shury ann Browns'Cafe ab01.1e mcntionen. 

a lRefetbation ifl claufula ancillaris, Hob. Stuck ley ann But· 
lers Cafe, ann mutt not p~ecebe, but follofu after. Vide Hob. in 
Clanrickrads Cafe of Covenants, Refervations, Warranties, ann 
otbet concomitant Qtlauress. abe tuo~n Heirs mull be ap~ 
plien to tbe ClCol1'Oitton of tbe QEllateSl, ar; a Warranty mull ill 
tbat (!CaCe etten out of Hobart. 

Shafto pro Quer'. itbe Statute tbat enabler; a t!r:enaut fll 
~an to make fucb JLeare~, muff be obfetben, o~ tbe )Leare~ 
tum be boftJ. 3 Rep. Brownes Cafe. 10 Rep. 5 I. Pafch. 3. Eliz~ 
in Banco Com. Baron ann Ferne rdicn to tbem anb toe JPeit~ 
(If tbe 'l6onp of tbe rpuS$bann; tbe I!>uSbann mane aJLeafe 
tenn~tng Rent to tbe l1>ett~ of tbe ')Bon!, of tbe lPuSlbanlJ; tbi~ 
tnaa beln to be no goon, JLeafe lllttbin tbe Statute: '(tOe tu0lbS 
of Refervation mentionell in tbe Sta tute (quod vide) ate 1.1er1' 
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particular, ann nitca to tnbat Heirs tbc Refervation fi)aIl be 
malic; ann tbc~cfo~e, unlef£1 tbep be purfucn tbe teare i~ bOit? 
5 Rep. Mont joys Cafe. Dyer 3 07 ~ 

Obj. ~be Rent muff folloUl tbe Reverfion. Pafch. 4 Jac. 
Co. Ent. 124,125. Hills Cafe. , 

Refp. ttberc tt tna~ founl1 to. be part of tf}e Qtuaom in 
([afc of Frank·Bank, tbat tbe [[life fiJoulO balle tbc Rent, anti 
tbat tIle Rent l1)oul'O go to bet tuttbout anp particular Refer
vation. 

(I I Ed. 3. Aff. 86~ 10 Ed. 4. 18. 2 J H. 7. 2 5. Perk. 697. CO~ 
Lit. 47.8 Rep. Whitlocks Cafe. Dyer 187. 

2. Obj.' '(tbe tno~l.lS (during the Term) are obfetttlJ. 
Refp. ¢boCe tuo~n~ no nofenlariJc t~e Etefervation, HOl are 

tbep mo~e tball tbe JLaw wOllin implp lUitbout t-btm; Expreffio 
eorum qUa! tacite infunt &c. 5R.ep. 6' Trin. 8 Car. B. R~ 
~land ann Inmans Cafe; Cro. I Rep. 

3. Obj. flue tuo~n Heirs muff be taken fecundum fubjeQaat 
materiarn~ 

Refp .. 3'Jt cannot be' taken fo bere; tbe Bererbatfan fs to 
Robert anb his Heirs, attb tbe ')5~otbct of toe balf13frotl irs not 
)!>eic ttl bim general n01 fpecial, bt~ ettler~ ontp are biS 
JpeitfJ. ,':. 

-aft£rtnarl1~ in Eafier Term 1659· tOe Barons nelfllereb tbetc 
tlDpfnfonSl feriatim, fo~ t~e iOefenlJt1nts. . 

BaroD BiIJ~ ~be R.ent llJall go along tnftb tbe Reverfion, anti 
tbe JLeafe j$j n goon Leafe., €be Statute of 32 H. 8. is an elle 
oltling ILatn, aub toe 'lue~ion beet nepenll~ upon tbe Provifo, 
lUbicb ra!,~, €bat toe Rent, l1)all be referUeo to toe Letfor and 
his Heirs, or thofe to whom the Lands would go, jf no fuch 
Leafe had been made; anti in toe ~.tpofition of Statutes," toe 
tbe Judges muff make rncb a (!tonftructfon as to atlllance anti 
not to ftulfrate tbe l1ntention of the Makers. Sotu tJ)eit 3Jn. 
tent tlln~, tbat tbe R.ent fiJouln go along witf) toe R.everfion 
anti tbe lLea(c be gron, if bp an!, reafonable 'ltollllrUL1iolt in 
lLatn it mfgbt be fo; anll fo it map he bere, fo~ Rent traetJ na~ 
tHrall!, follolD tbe Reverfion; Bnn tbe recontl15~otbet ts 'Pett 
to toe ~llate. 

2. 1tbe 'tUO~~ oftbe R.e~rvation bere ate" during the Term i 
ann tbe otber <tafcSJ toot balle been titen robere tfjofe tuo:ns 
"re foun1l" balle alro reftrftttlle tuo~ns ann fpetfal B£retbatfon~, 
Vide Dyer 45. Keilw. 88. 10 Ed. 4· 18. 21 H. 7. :2 I. 

Obj. Richmond anti Butchers Cafe. 
Refp. ~be Heir couln not babe tbe R.ent in tbat Qtafe, be, 

caure tbe Qtreation of it tnafS but fo~ JLife of tbe JLetrol. 
Obj. Wootton ann Edwins Cafe. 

Refp. 
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Refp. €Dere it .tuaa Itmttell onlp to tDe Affignee:, Co is;; 
Cro. I Rep. 288. loman ann Blands Cafe, upon tbe fame Beafono 
')5ut . bere ate no {pedal tnoln.a to teUrain tbe genetaI1110~ll~ 
of tbe JRererbatton; ann tbe )Law tum matlllal 1UO~bS, ut res 
magis valeat; ann tbe JLeafe ifS beribell out of tfJe 31nberitattce; 
Dnb tbe Bent refetben upon tbt lLeace ftJaU folloW tbe Reber" 
fion, ann tbe tuolll Heirs fiJall be unnerffmn fecundum fubjectam 
materiam. Co. Lit.372. 3 Rep. 84. Co. Lit. 12. Hob. R.ep. 130 

Qnn in oUt <Ztafe tbe feconn '15~otbet ifS Il)ett ta tbc ~tttail 
ann to tbe )Reilafio". ebat tbe Statute, tnbicb i~ an enabltttg 
etatute, ougbt to be erpounllen, ut res magis vale at. Vid. Plow. 
Com. The Cafe of Mines, anll 46 b; 3 Rep. Borafrons Cafe, Co. 
Lit. 183. 

Obj. Hob. Rep. I 30. Oats anll Friths Cafe. 
, Refp. ~bere tbe Refervation tuafJ fpecial, bete it is ge-
neral. ' .. 

Obj. fil:bere ifj bere no privity bettnitt t{Je Reverfioner anti 
tbe Leffee to enable bfm to retoiler tbe Rent. 

Refp. tJ:~ete tfS a privity, fo~ b~ clafmfj unl1et tbe letro: 
per formam doni. ~lfro tbe Qct of patliament cteate~ a pri
vity, betauCe it gfbes tbe Bent, to {Jim, to tnbom tbe Jaebet= 
fion goess; aun Sury attn Browns Cafe, ann Mlllories Cafe" 
5 R.ep. (onfirmen tbts; no~ 1I0efj Whitlocks Cafe, 8 Rep_ make 
ilgatnft tbts!, it gibe~ onfp a'Obtte; but Aufiens Cafe, Dyer 
I I 5. reem~to be a <!tare in @otnt, ann fo tbe Abridger ob' 
ferllefS bp a Nota; ann I loft 46. bgreefS. 
~o tbat 3J {Join tbe lLeafe to be malle purCuant to tbe llf~ 

tectton of tbe Statute, ann tOnt it t~ a goon lLeafe. 
Baron Parker accordant. I. lit ifj tbe ~fftce of a Judge to 

p~tfetbe, ann not to neCftop an <fllate, if tbe eftpofitton be not 
tontratp to t{)t 1tlo~n~; aa appears ill AltOl1woods Cafe, I R.ep. 
of a Grant. Bredons Care, ibid. of a Fine. Lit. in biJ$ ([are of 
n QI:onllttton cy pres. 3 Rep. Line' Colledge Cafe,- Q lLeaCe 
Ulalle bp a BHhop -(outtaep to tbe dt of Eliz. not void, but 
voidable, tboucrb toe lnO~l1S are tbat it ilJall be void. ann tbt 
intent of tbe fLuw:malter£4, lnbfcb lnass to uPboIn qJ;llate~, t~ 
mo~e to be regarlJen tbon bare tuo~'tlS; afj in 3 Rep. 34. Co. 
Lit. ~ 36. 5. Rep. 15· Plow. Com. 76. Co. Mag. Ghart. 84, 
110. 3!f t{)e Refervation ~an been to tbe Heir of tbe Qtenant 
In 'Qtafl onlp, it ban been goon, afJ tuatl alljUllgen -in Skid
mores Cafe. ~o a JLeafe fOl, 99 pears, if tb~ee ltbefj Co long 
Jfbe; nnn Rent refetben fiJall enrue tbe nature of tbe JLan'tl, 
ann go acco~'Oingl!,. Whitlocks Cafe, 8 Rep. ba~ no fnfluence 
upon t{Je \!tafe in quefffon; but Wyats Cafe, Dyer I 15~ tfj fun 
in tbe @olnt. SlnU tbere b,1 it bU.1trfit!' wbere tbe 1gerron 

to 

,'. 
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to 1llbom tbe Rent t~ referben it'S capable of it, ann robere not; 
tnbcre tbe ~erron ifl capable, tbe Bent fba_1I go acco~tJtnlJ to 
JReferuation,afj du~ing the Term to the Lei10r and his Affigoes. 
Shuryann ·Browns Cafe, ann 5 Rep. Mallories Cafe, of Succef. 
fors. ~ut tr tbe W>ctfon be not capable to take it, tben it 
Will be otbettutfe; as itl Inman ann Blands Cafe, etten Cro. 1 

R~p. 288. ann Richmond ann Butchers Cafe~ , 
Obj. JPct.C is; a (!tlaufc of Re-entry te(etuell fo~ non-pay

ment of tbe iRent to tbe Heirs of tbt J1.,elfo~, tubicb fiJcw.u tbt 
intent of tbe tsartie~ to babe becn, tbnt tbe Rent llJ9uln go 
ac£o~ninglp to tbe Heirs general. 

Refp.:.flO 3lmpUcation fiJan Pleuail 8nafnll etP~er~ h10~llS; 
anti tbat cItlauCe is; no part of tbe lReferbatioll, ann tbe J/nten. 
tton t~ as; fttOllg to tbe canttat!'; fo~ tbe Il)ctrfl at )LalU mal' 
rnter fo~ a Qton'Oition b~ok~n, anb vet anotfiet @erfon enjol' 
toe ~aate, upon ann bp bettnt Of tbetr QI;ntrp; ann conclunen 
pro Defendente. 

Baron Nicholas accordant fo~ four lRearo"~. I. 13ecaure 
tbe tnO!n~ during the Term, tnttDout mo~e, tuoullJ babe been 
rnounb 5 as appeat~ b!, tbe ~ooktf, 14 H. 6.26. 10 Ed·4· 14. 
21 H. 7. 25. Dyer45' Co. Lit. 47. 27 H.8. 19. & utile.p in .. 
utile non vitiatur. 

Obj. ')But tbe tno~llfj tuat follolD, viz. to him and his HeirlJ) 
nre refitictilie of tue It)o~ns:; tbat go l1efo~e, 

Rerp. mgtn tbcre ate two CltlaufeSl ill a Deeb, of f.tlbfcb 
tbe later ifl contralJtrto!!, to tbe fo~mer, tucre tbe fO~lU£C 
fiJall nann; a~ til 2 Ed. 2. Feoffmems & Falts, i 2 4. 4 H. 
6. 22. ora ®ift til Frank-marriage, ttntllinlJ )Rent, tue Befer1 
batton t~ uotu. 

2. Refp. ~ubrequellt tuO!lJfl fi)an not ecnfounll tbofe tbat 
lUent befo~e, if bp con1ltuctton tbep map tlann togetbet ; atl 
in 5 Rep. I 12: Mallories Cafe, tbe lUO~lJ Succdfors:; ann in 
Shury ann Browns Cafe, tbe tuo~tlS ExecUtors anll Affigns. 

2. 13ecaufe tbe tuo~lJ Heirs bere beil1lJ a comp~£benm.le lUO~b, 
fiJaU be ettennen fecundum fubjeClam materiam tn au manner of 
<!tonbepanc£s:;; as:;~il1 a Qi5~alit, ~lant ta a ~al1 anti bts I!>etrs" 
habendum to bim ann tue I!>cit1l of bts:; ~Otlp make~ an C?fftate 
Qt:af{. 35 A (f. 14· 37 A(f. 15· 2 Rep. Baldwins Cafe; fo in 
Covenant, vide Hob. 275. fo in toe QtaCe of Rent. Co. Lit. 12. 

Avowry 207. 7 H. 6. 4. Hob. Rep. 34. Rent aJaU tUn acco~lJ~ 
ing to tbe nature of tbe lJtfc£l1t of tbe lLanlJ, to tbe 'Pett ill 
Burough· Englifh, to tbe 1l)£itSl ill Gavel-kind, to tbe Heir on 
the part of the Mother, &c. fo beret 

Obj. ~be JLetTo~ of tbe Plaintiff bere i~ llot beit to tbe. 
JLelTol. 

Refp. 
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R.efp. fpe i~ bf£l Jl)efc fecundum formamdoni, F. N. B. 112. 
ann in Bland ann Inmans, Cafc, tber~ lUna n~ ReverfioD, afj 
tbere t~ bere, ne(cenning upon tOe I!>eit in (taU t ann beee ate 
all tbe geueral lU01'b~ tbat can be ,requi~en, dur,ing the, rerm~ 
ann to him and his Heirs; Co tbat notbtng can be mo~e ettt 

p~eC~+ .' ',':' . 
3. Q lRefetbation i~ c1aufula ancillaris, attn ltJaft~ upon tbe 

Reverfion. . , - ~ . . . . ~'" , 

, 4. ')5ecaufe Qct~ of @arlfameht mUff be eonftruell atco~nfnll 
to reafon, ut res magis valeat, ann acco!t1ing to tbe 19atties; 
Intentton • 
. Obj., 3Jf Rent, ban been tefetben tb«fJ UpOll a Feoffment, ft 

tilouln baue gone to tbe Heir at Common Law. , ' 
, Refp. 3ln tOnt Qtafe there tuoUID be no Reverfion remaining 

in tbe 1L£lfo~, a~ tbece t~ beee. ',' ' 
Obj. 31£ tbe l1e(etuation ban been to his Heirs Males,it 

tuoulD baue been ill. ,'," " 
, R.efp. 3ln tfJilt cztare it tuouln babe been reftriCtive, tubfcb 

notn it is not." . 
Obj. Oats anll Friths Cafe, Hob. Rep. 130. , ',',' . 

. R.efp. _ ')5eeauCe tbere tbe @)on ~an ItOtbing tn tbe lLanl'It,t, ahb 
tfJete lUatltetJ privity; but beet it t~ otbertutre_; ann conclutJeb 
pro Defendente. ,. , 

Chief Baron, Widdririgton accordarit, tiPOll fout cztononera
ti~Jl~. I. albere no ~etrOIl '"particular, f55. namen to te. 
ceiue anll en,OJ? tb,e ~ent, tbet'e tbe JLa1illittetmtne~ lUbo llJaU 
babe it; a~ tn 21 H. 7· 25· Dyer 45·' 27 H. 8.19· 5 Ed. 4· 4~ 
ann tbe !LalU ra!,~, ftbat tn fucb ~are ttie Rent l1jall go td 
the Heir togetber lUftb tbe ~ev~rfion; -but, tnbe.n tbe lLetfo~ 
parttculati~etlj tbe ~erro~, tbere the JLaw tum not catt!' it fat~ 
tbet; a9 in X) Ed. 4· 18. Affize 86: ~ ,Ed. 4' 5. ero. 1 R.ep. 
207. 14 H. 6.26. foHn tbat ~be ag~ttment.of tbe @artte~ p~e~ 
1jent~ tbe Q!:onffrttflfori IJf lLah1~ • , 

2. mbere tbe JReretjJ~(,~,on tf5. rp,ecfaf, anti ~o ftt.tP1Opet llt)er. 
ron~, tbete tbe 1Lnt,u folUll.Ur; ~be wo.!n~, aiJn R.lchmond anti 
Butchers Cafe, attll 5 R.ep .. , 97. Randals Cak"'tlJete ettell. 

3. [[lbere tbe tno~n~ are~general, a~ btre, during the Termj 
tbe Law tuill etpountJ tbemacco~ningl!,~ ann aCtoJlling to lLatu, 
dpeciaUp tbe tnoJn~,his Hf1cs,going befo~e,vi. Feoffaieilts &: Faits 
21. 5 Rep. 19,)12. 27H.8.19 . 

4. mben tbe eEtlate of tfJe ILetrol is a particular <!Etlate, 
ann tbe Refetllatton general, tbere tbe JLatn fiJan make fuc~ 
eontlru(tton, af5 tbat tue Bent tlJaU go tnUb tbe JRebet.fioll anti 
~ffate of tbe lLal1tJ; a~ tn Co. I Inft. li2. AvowrY·207. 8 R.ep. 
Sy ms Gafe,: ')5ut tf it be incinetlt to a @erCon,:it fb'lll ncit go far:: 

tber; 
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tbet; a~ in Dyer 45· 7 Rep. 19· vide 10 R.ep. 116,117.38 Ed. 
3. J 0. 45 Ed. 3. 32 • anll Dyer 1 I;. bp tbe ~leaningS reem~ to 

• be a Qtafe, in point, ann conclunen pro Defendente) anll 31ung" 
ment tuaflgtuen aCCO~'bingl!,. 

Jane Robetts an Infant by Hutchinfon her Guardian, 
againfl John Roberts her father, and Sir John 
Robefis' her Grand-father. 

TflJ ~ Pi, aintitf bp bet ~uattJfatt erbfbifeb btl' 15m to nap 
, Jobn Roberts bet ,,ratbet, mba lUa~ ~enaf1t bp tbe 

Curtefie .of JL'anb~, of tnbicb' tOe )Remaintlet tn ~atl 1na~ in 
betfelf, from committfng maar ann fdUng bOllln fiLimbcr, 
lnbfCb tttmber tbe IDefm'Oat1t~ ban contracten fo~ tn tbe IifcJ: 
ttme of tbe Plaintiffs Mother, tuba tna~ ~e"ant in ~afl of tue 
~otl; anll the Court belll that in fucb a ~are anp ~Ztron 
minOt become ~uQtllian ta an 31Hfant agiltnft bel' Jfatuet; anti 
tbat Wafr~ i~ bp LalU a fo~feftute of tbe jfatbcrs ~Uatntaltt 
mtp, anb tfrtlt tbc (!L:ontratt ~alle notbing fn rbe 'ltarc; tuberc# 
upon tlje Idjunaion lUi1~'rontintlen to aelp Walle. 

Thomas Tooke' Plainfllf, tigablfl Ralph Fitz-John;l 
Executor ',of R.o~ert Fitz-John DefC1ulant. 

U~o~ E:riglHh, Bill tbe Cltafc. appeareb to be tbtlS, viz. ,; 
~~e TefiatQr mane bf~ Will, attll mane tbeDefendant 

bf~ Executor, anb afterf.11atnts 'Occlareb btG [[WI t6 be, ttbat 
t{Je Plaintifft1JOUltl baut n Bond, upon tn(rtcb fie olDen tbe Te
fiat9t ., I co!. anti niell; ~b~ ~efendant p~Ob£b tbe WilJ, but 
not t,b!S ,~.nff part ann C~Jcd; attll to. compel fJim to '00 it, 
tlJe Plaintiff .rU~ll .;tnt befolE tbc ~ommdlioners for Probate or 
Wills, &c. p'enlliNr; tn,bicb eUit t{}e Bond tna~ put ill @)uft at 
JLotn, ann to be ccUeuell In, tbettt>ltttltfes, nnn to babe toe 
benefit of 'fbf~ 'Jl3eqtttt'f" anll to ,{fdp tbe @Jutt at lLatn, tbts 
13m Ulas 'p~efette1J; anti 'upon tbe Defendants Qnfwer, ann 
reaniHg tbe Depoli£tQn£1?:anu ~£atiUJJ tbe!t ~£mmon!" tuba 
p~obetJ tbe Tefiat,ors' bault1JJ rrLuen tbe, PlaIntlff tbe 130nD in 
queffion; it tna~ bef~ per Cu.ri.a~, ~bat 110 relief lap ~ere 
fOl tbe Legacy, befo~e tbe . ~OdlCd' mabeO, a 1111 tb(1t tbf~ Inas 
110 p~opet ~OUtt to p~Obe.ltrt~, IJl,lt. tbat it appertaineD to tbe 
~ccl~fia{ftcal 3luriftlttlOn, . anti tbctt tIle Common LaW bar; no, 

tbtna 
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tbilliJ to 'DO tllttb it, but robere tbflt <court cannot netermitte 
it, lUbtcb bere tbep map; but tuben tue Codicil l~ Plobeo, ann 
mane part of tOe Will, tbell It will be p~!lper to be reliebelJ 
gere agatnft tbe Bond, by unron of tbe Legacy, ann not bc~ 
fOle; but becaufe tbe ~3atter 1tJa~ not pet neterminetl befo~e 
tbe Cornmiffioners, tbe Court fuppo~ten tbe InjunCtion till tue 
beatinJJ tb£re 0; anO Dame Swinntrtons Caft: 1Ua~ etten in point 
in Chancery. 

r " .. • • 0 •• velfus Chillender & ar. 

U· ~on (cucral Informations bert arratnff tbe Defendants, 
UPOIl QDOJn~ felictl tunt ban been impo~ten contratp to 

tbf Act ot Navigation, anll otberwtfe, ann Property claimed bp 
Chill ender, Marfi131 and others; tbe <.!tafe lUaa, li1betbcr tue 
Court ougbt to grant Writs of Refhtution to tbe Claimants Up" 
on gtbing (ecurttp ex debito Jufrici:£ o~ not. 

Hardres pro quer'. 31 conceiue not, but tbat all fucb Writs 
are ex gratia Curicr, anll to be granteD at difcretion. 

31lnill firn enneallout to un{ltler the gj)bjecttoll~ anti tlrlJur 
tllent~ that balle been mane bp QJ;ottl1cil a fimili; anD ad idem 
bV Prefidems, anti ex rei pra, wbtcb being none, 31 rom lap tbe 
([afe open in an equal1Ballancl:) unn tbell offer fame 1Reafolt~ 
to tbe conttnt!'. 

€COe Ifr. ObjeCl:. a fimlli t~ tbe Q!:afe of Felons Goods fet~en; 
anD tbe Statute of I E\.. 3· c. 3· tDbfcb p~ouilJe~, tbat if a ~al1 
be nrreffetl o~ imp~ifonetl fo~ jfelonp, no IDtficet UJall fei~e 
bfS ®gotJ~ befo~e Q.!:onl.1taion, acco~otng to the law of the 
Lantl. 

Refp. ~be !anftnet {" clear, flnn fa llecloreD bp tbe bcrp art 
it (elf, ltlbtcfJ i~ Lex terr~; ann fo Scarnford pI. Cor. 193. b. 
trW:; U~, tbat tbat Statute i~ but a Confirmation of the Com
mon·Law, witb wbicb Bratton agtee~, tuba t~ tbere etten, f.5 2• 

~bat in fucb a cztafe a Wrtt Hes to nehnet tbe ®oan~ upon 
fecurttp, ann tbere ia great rear"n fo! tt, to wit, (tbe @buffet: 
nuncc of llDerfona tn l!3~tfou, tui)o babe noli:thltea oftbetr own, 
but 'Ocpenn UPOIl lLabour, ann line bp tunt wben tuep are out 
of W!ifon. 1l3ut tbat Statute t.rtenilG onlp tnben tue ~att!' i~ 
in Prifon; fo? if be be at large, be iG not tuttbtn tbfa ILatu, but 
tfJe IIDfffcer map ret~e, ann tbat bp tbe St~tute of 2 5 Ed. 3· c. 14· 
callen tue Statute de proditoribm, that upon tbe 2d C;Jpias tbc 
{Sbcriff map fei;?e, tbougg tucre be no fo!fetture tffl tbe Exi
gent; bp tDbicb It oppearfj tuat tlJta fa tbe retuen lam of tbe 
tann,bp tnbtcb tue Felon,tn tbe firll Q!nfe,i~ to baue bt~ @ootJ~) 

Q bnt 
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but itt tbe ([afe at 'l5ar tbere i~ nn pofitine .Ilatu, Common o~ 
Statute, til tbe-Qtafe. ' 

a itcond Objection baa' been tllfll1C, 'Q!:bat tube" QDoon~ ate 
rei~en aftet Outlawry, ,pet upon Plenning an'O gtuing 'fecuritp; 
tf)£p UJaU be tello~en to '. tbe ~attp, tbougb fo~fetten ; ann COl 
tbefame reafon it ouJJbt to be fo tn ,tbe ([afe in quetlion. 

Kefp. 31t ba~ altut1pS been p~act{ren fo itt tbe (£afe obteaetr, 
ttO~ wn£; it cuet nenfen; but in tbe'l!:afe ill quellton rdriru
tion ba~ been frequentlp Dentell; anti multp timea tbete hl 
goon reafon tubp it tlJoultl be benie'O;ann Prdidents in one 
QI:afe, unIer~ tbep be ad idem, ate no ~uille£j in otbet <!J:afe~+ 

'<lebe 3d. Objection grountJetl upon l.li>~e(jnent~ ann mftlg£ 
ad idcm',_ map recetlJe a Double anrtuer. " . 

I. as fo~ Ufage an'O conftant Pra6tice, ] BlJree · tbat cott. 
ffnnt mfage, ann tlle:conrCe of tbe (ltourt, t~ tbe )Law of tbe 
(!Court ann of tbe )LanD. 2 Rep. 17. Lanes Cafe. 16ut tuoete 
tbe Ufage ann courfeof a,Court 15 not contlant: anll certain, 
tbere it i~ otbeuutCe; fo~ an dtfage O! Qruftom fnurrupteb 
,mll tlifcontinuetl not once o~ twice, but often, cannot be 
termell <LUage o~ Qtutlom; fo~ it ifj of tbe ~ffence of an UIfage 
0: Qtuffom to be femper; fo~ afj continuance mnkr~ it, Co btC= 
,(OnttnuIlU(C lJetltol'fj it." . 

28 H.~8.Dyer 30. flOPl':boI'Ofj muff be alttJilp~ tlemiCe'll '01 
llemifable. 
~p 2d. Anfwer f~, f!bat Prefidents 1tlitbout a 3iubtcfnl ~~ 

ftmtnaUon no not make a lLatu. 4-Rep. Slades Cafe 94. refol. 
11e'O, €fJat Prefidenrs not nl'a'Oe upon a 3lutltctal nebatt, but 
tbat par~ aa it were Cub ,filenrio, no not make a !Lam, & mu.l
titudo errantium non parit errori patrocinium, Vide etiarn Mit
tons Cafe, 4 Rep. 32. b. 6 Rep. ~fr John Molins Cafe, fo}. 6. 
ibid. foI. 73. 0fr Orue DJ'Ury'~ Cafe. I ( Rep. 75. Magdalen 
Colledge Cafe. 16p all tnbicb cztafes; it appears tbat Pre
fidents; not grounOen upon DcbaUfj ann Junictal Det£tlllfnut 
tton~, arc not of fo~ce enoulJb to be Ditfcttonf) to a 'ltOllrt Of 
]uftiu. 

3. 31 annuer, 'l:bat tn tbf~ <!tare tbete ate Prefidents pro 
anll coo fn aU ttmeJ1, ann tberefo!e no argument to be n~al11tt 
from tfjrnt. 
, ..IDow to gtbe an ,anfwer to fome meafo1t~ of, JLaw tbat 
babe bfen otff~ren to PloUC tbefe [mrtt~ 'Oue ex debitO Ju
Hici~. 

Ob;. I. aU!, ~att mal' fei,e, ann alt!' tbflt!J map hc rei~el1 
upon fucb a @>ulJlJeffioll an'O 3lt1fo~mattolt, tubtcb bl a great 
tnconlJenience, tbnt ~£n~ talopertfe~ fi)OuU.1 be fo tnbatlen 
lnbtfff U rematn~tloubtful tnbetbtt tbere be an~ fOlfcttutt 0: 
. not 
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not till 3lungment, ann tbe ®fUnets) babe no remenp tn tbe 
mrnntim~, ' 

Refp. ~bt~ ®btectton tuap be anrtuerell bp an argument 
~ pa~j, anll tbu~ t£to~t£ll, viz. 3lf anp one map feijc, tbcn 
filet!, Merchant map bcfo~e anp bOllp elfe bp intenllment tan 
knoltl anp tbing o[tbe ~atter,ret up an Informer,ll1ba map cone 
(cntto, o~ not ,oppore tbe Writ of Delivery, anll not p~orecute 
afterll1atll~ ; nnb no otuer 31nfolmcr pecbap~ can, becaure not 
p~tup to tbe (!fbtllencc, bp tubttb meari~ the Common.weatlh 
map be beftaUbeb; ann tbete i~ a~ mucb renron tOat tbe 
<;ornrnon-wealtb, ll1bicb bp p~erllmptton Will tlo no 3ln;ulltce, 
flJouln baue tbe (ulloOp of tue ~OJn~, u~ a p~iuate i>fUner, 
wben tOete i~ a birpttte tubetber tbep bc fo~f£iten 01 not. 

@lo tOat tbete being (n(onbent,cueea on botb One!1; tubat 
Qrgumenta can be DlalUn from thence to p~obe tOcfe mrtttS 
bUt ex debito Ju{\ici~? [[tbicb t~ aa mucb afj to fap, tbat It is 
3lnjuffice in tb,e CO\lft to llen1' rucm, tbougb botu to make It 
31njuiltce to Denp tOcm, tIlbece tOe Prdidents are pro ann con, 
ilnn tncohbehtenffS equal Ott bOtb llne!1, anll no pofitiUe jUbic, 

cial ~:ellDent to ntreLl tbe Court in tubat (8;are~ to grant 
tbem, ann in tubat not, 31 cannot comp~ebenlJ • 

.fo~ cettafntp tubat t~ l1eman'Oable, ex debito Jufiici~, ougbt 
to be gtoUnlle'O upon fome llit£ct ann pofitU.le Lam, o~ upon 
(ome unneniable tearon; fu~b afj tbat of Magna (:harta, nullus 
liber homo, &c. o~ upon multituDeS) of jUl1ictal IDetetmtnatts 
ons tn aU a:ge~. , 

Jao~ can tbefc mrit~ be contlUl1et1 to be ex debito Jllfiici~; 
tbougbtbete ma!, babe been one oJ two 3lullgmclltS in potnt; fo~ 
lne fee b!, nall!, erperfence tOat Courts map ert in 31l1ngmel1t~ i 
elfe botu comea it to para tbat fo manp 3!ungU1ent~ are aftet~ 
WatOS n~a\Ul1 in quenton, anD man!, 3lullgmentfS giUen upon 
Debate, ~onttab{ctet1 ann teberfell f 
, ] tutU tite onlp ttDo Prefidems, ann tbofe frellJ in ~e, 
m01p. .,' 

fiJ:be Attorny General verfos Andrews, Trin. 1656• ~be 
quefffon lUas, lUOetbet toe King fiJoUln be p~fetr'll befo~e it 
Subject, wbo bali a 3lu'Ogmcnt 811'0 etecution fo~ fJis Debt f ann 
ft'Ojungen tOat be t1.Jouto not, if tbe @)l1bjea fllen out qetfCU .. 
tion urft, altbaugb a 3lungment of tbifl Court tuafS ettell to tOe 
(onttatp in point. 
, Mich. 1656. fi£:be Protecto,r verfos Geering. 'Qrbe queftion 
lna~ \Ubttber one as:; Amicus Curi~ mhJbt quatlJ an 31nqutfion ; 
ilno atJjunnen clearIp tbat be migbt, tbougb a 31uoglUcnt tn 
tbt~ C[OUtt waa etten to tbe conttarp: b!, tnotcb <!l:are~, anD 
UlCU1!, otoet~ of tbe ute nattlce, it f1ppear~ tbat Judges at~ 

~ 2 not 
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not bounll bp tbe 3lutJgmel1t~ of tbete w>~etiecetro~1J; aub ft 
lUOUlt1 be mtfcfJiebOus; if it \nete otbecwife; to wit, €:bat one 
fiJouln be con£IU11£'O bp tbe IDptnfon of llnotbzt in a:quali gradu 
lUftO btmfdf t but lUbtm tbec£ are ntuerfttte~ of'f)piniol1~, 
ann a '@(Jint fettletl upon (ntemn IDebate~, tue <l.Cafe map be 
tiHferent. . 

.laoro to conclutJe, fince tbe Sltgumcnt a firnHi cannot boln 
in tbefe <lrafetl to t)?t up tbe it)anllts of tbe Court, Once Prefi
dents ate pro ann can, Once tbere are no jUl1i£ial IDetermimls 
thlttfl tn tbe Qtafe, tit 1t1bat fZtare~ fncb [mrft~ are to be gtanteiJ, 
ann in tub at not, Once tfJe tncon1lf:ntence~ are equal Olt 
tatb nne~; ann fince tOe 3lu'tIJJment giben tn. 23 Car. ratbet 
makes; agatnft tbe tflJbt of DCtutlntltng tbefe· mrft~ tban fo~ 
it, [all}at i~ to be none tn Cucb a ([afe f· [albp, certainl)) 
Ibe Court nCCO!bfng to tbeit tliCcretton muff be <Umpire, tbe 
Judges b£fng fnniffer£nt atf.ltttato~~ bet\111'i'n toe Common-wealth 
attn tbe Subject; ann befng· fntruffcl1 ttlitf] tbe IDeClarato~1! 
J1!)ottlet of tbe !Law fecundum bonam & fanam difcretionem. 
~nn .tD tbern 31 (<<bruit tbf~ <l.Cafe, it being' mort fit fo~ tbern 
to p~obfbe nue reU1cilp boto fo~ tbc Common-wealth anll tbe 
Subject, fo a~ ncUber map lle tJefrautJel1 o~ nefeaten of tbeit jure 
:lRhJbt!S. . .. 
, T mner fo~ tbe Informen. 

Jit f~ n \!I:nnttantatlln, tbat tbe ~oObS fiJCttI!I be fo~fefteb, 
emu pet tbe ProteCtor t£CObfr onl!, IDamfigcp. lit wm be a 
l1tfcoucagemtnt to Informers, if toe ®m'O~ mutt ex debito In-
fiicire be neltuercn to tfJC i'lUner. . 

ShJftoe al'!Juetl on toe fame libe. 
Serjeant Maynard conti". t!Cbcfe mt{t~ canttot be grantable 

ex gratia O~ favare eurices fo~ tbe (!Court can no "otbtng out 
of Grace O~ Favour. Ex gratia Principis toe!' map be grantable, 
but tben tbe Court muff babe a Privy Seal. fltbep are gran" 
table ex debito Jufiici~, but tn tnbat Qtafe~, refi$ in tbt Iffi'LlI 
Difccetfon of tbe QtOUtt; no~ cnn tbcre be an!, great it1cOnbe= 
ntence 011C tuup o~ otbec in tbe QDQ)t1~ remaininn, o~ not, ill toe 
cutlonp of tbe ~ef~o~; fo~ tbe Informer map p~ofetute faiutfp 
lnttfjout tJ£Hbetp of tbe ~oo'O» iUl tueu a~ aftee DeUbet!', efpe" 
cfaUp if it be an Informer ret up 011 purpofe. tlttn tbe <!Cafe 
af a R.eplevin of ®ro't1fJ taken bp tbe Kl0gs ®lft(ft map be t'lt:= 
fputable nottuHbilannft1lJ tbe '1Bmk of 3 H. 7· I. !ani) tbe ([afe 
of Felons Goods t£i fitottger, ann tbat its {2l:ommon law, ann 
l1p tbe fame tearott tbiJl fiJoulll be QtclUmtltt JLatu too; ann fa 
(otH.:lunen fo~ tbe Claimers. 

Et' Adjornatur. Nota, ~bf~ IDtfpute Ite~ in n narrow COnt: 
pnr~, ann t~ a Dtfpute about \Uoto~ mo~e tban anp tbtf1!J elfe; 

fo~ 
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fo~ upon tbe matter botb tln£~ agrre tDnt tbep ate not nue 
ex debitoJufiicice in aU ([are~; fo tbat it i~ at leaff in tbe di
fcretion, tbougb not in'tbe Grace oftbe Court, ill tubat Q!:afes 
to grant tbem o~ tlenp tbem, lUbitb UPOIl tDe matter itl tbe 
mattet in quefttoit, anb pet agreeD to on botb fine~. 

" Stavely verfus Ullithorn. 
"!f ". 

l Ja an action of tbe ([afe upon a feigucl1 galan, upon .n (5) 
Bill in Equity, anb an fIDroer fo~ a flCrpal at Law~ tbe 

quefifon lUa~, (111betbet rucb JLanna lUere bifcbargen of Tithes 
aa babing belongen to Fountain-Abbey in York{hire, ltlbicb 
ltla~ of tbe CiLl:ertian Order; ann it ltlas; beltl, per Cllriam, 
tlearl!' tbat tbe Council of Lateran, ltlbfcb fteen tbat !1D?,oec 
from pa~ment of Tithes, tna~ n general lLatu rccetl1en til 
England. gun if. tbefe lantl~ were tlffcbargeb of Tithes from 
tbe time of tbat ([ountn, tbat no aftet QI:obenant o~ QI:on= 
tract mane b!, tbe Abbot tapap' Tithes, cotlln nifpeitCe ltlitb 
tbis; ~~ibU£ilge, 01 make tbcm liable to Tithes:; . fo~ once ilt~ 
tbargen bp tbb1 Council, anti altnapfj lltfcbargeil',; fo~ tuis; Coun-
cil i~ a~ fo~ctble a£' an Act of Parliament, lUbicb conclunef! 
aU ~artte~; ann tbe Court lUere iUfo of £lDptnton, ~bat if 
tbere were anp (ucb agreement fo~ papment of Tithes befo~e 
tbe Council, tbat pet tbf~ Counce), aa l'l QDenerallatu, ttlbtcfJ 
inclu'Oe!j aU ~en~ confent, ban l1Ufolb£n ft, anll tbt JLantJ~ 
were tJiCcbacg£lJ. 

The Attorny General againfl Sir Ralph Freeman, 
& alios. 

U· Ulon EnglHh Bin tbe (!tafe hlt1fJ, a ®an tuaa outlawed, (6) 
ann afterwatns mane a leare of bt!j lLan'tl~, ann aftet.: 

blat'OS; tbefe lLanl1~ amongtl otb£t~ were founn bp Inq cifition, 
ann tbt~ ILcafe tuas; pleanetl fn !)Sar to btnn tbe Jlting, being 
befo!e tbe Inqulfition. anti tbe Court beltl tuat a lLeafc o~ 
ot{jer ellate Inatle b!, tbe @attp after Outlawry, ann befo~c 
an Inqu\{ition taken, tum p~ebent tbe Kings ~itle, if it be 
mane bona fide, attn upon goon conlll1ecatfan; but if it be in 
tcuff fo~ tne ~att!' onl!', it will not be a 13at; but tOat no 
tonucpance tnbatroeber mane aftt't tbe Inquifition;WfII talte awap 
o~ tlifcbarge tbe Kings I{ltttlf~ 

Sheffidd 
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, ' 

Sheffield 7ierfus Serjeant & al'. ' · 

U" pon a Bill in Equity to be reliellell fOl (u(tomar" Tithd,. 
tn London, tbe <!taCe lUa}l, f!bat tbe Plaintiffs ~ttle wa~ 

unllet a Sequefiration bl' Parliament, ann an flD~net tbereupolt 
Ill' tbe <!Committee fo~ plunllerel.l 9J1)tntftera; ann toe quefitoll 
tlla}l, lUbetbet be 1lla~ telie1Jable acco~tling to toe Decree (on .. 
firmetJ bp toe 37 H. 8. concerning Tithes tn London, bp mbfcb 
toe Mayor of London muft be lira atl'O~eft to! ann toe De
cree mentionS "llnlp tbe Parfoo, Vicar ann Curate, anll lubetbet 
be tbat i}l in bp Sequefiration be 1llitbin tt, not being Parfon 
de Jure, tua~ tbe queftion; anti it lUa~ uC(ren bl' tbe Defen.:. 
dants ~ounctf, tbat be tg teliebable tbere, ann tberefo~e not 
bere;- becau(e be 'cornea in nnner tbe Parfoos ~ftle, ann as 
bis; JLe(fee; tbe fame )Law i~ of an Impropriator, tubo ig not' 
lDitbin tbe wo~tJa of tbe Decree; ann tbat fa it tuas latelp 
tuIetl in Chancery, mbttb tbe Court agreen to, but pet lUere 
bibfoen in toia (!Cafe; ann ft lttafl aftettuarll}l E1p confent re" 
ferretl to comPlomtfe. ' 

Anne Gibbons Plaintiff, Anne Prewd Defendant&" 
In ACtion fur Ie· Cafe. 

T ill ~ Plaintiff lleclaren, ~bat tubetea~ it was upon tbe 
18th of November 1652 • mutuallp &lgteen betwttt tbem, 

tbat tbe Plaintiff llJouln befo~e Lady-day fOllollling, contic!? 
Oller nil ber eEtlate ann 31nteteft tll tbe teal ~aate of Wil
liam Prewd, neceafen, to tbe Defendant ann bet !Peits, ann 
tbat in confineration tbeteof, tbe Defendant 6)oul11 befo~e toat 
time pap tbe Plaintiff 2 5 I. anti conbep unto ber ann bet !petts 
fo U1UCfJ of tbe fain teal <!Eaate a~ tbouln amount to 50 l. 
per annum, ann cnter tnto a ')5onn Of :lOOO 1. tbe fain De
fendant aftetwatn~ tbe fame llap ann peat in (onUneration 
tbe Plaimiffntn p~omi(e to tbe Defendant to petfo~m bct part 
of tbe fain agrrement, nfn p!omife to tbe Plaintiff to perfo~m 
bet part of tbe fame, ann abet!) tbe real <!E(tute to be wOltb 
500 1. per annum. <Upon Non Affumpfir, ann <Llcrbfct fO~ tbe 
Plaintiff'; it mag maben in Arref!: of Judgment, 

1131' ~r. Atkins, ~bat a~ tbe QJ::afe t~, tbe Plaintiff muff 
petro~m bet part of tbe agreement firtl, otberwtfc tOe Defen
dant cannot canuel' to tbe Plaintiff 50 1. per annum out of tbe 
raft! ~ftate. Anfw. 
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Anfw. ~be petfo~mance 011 tbe Defendants part t~ not fub 
modo, o~ (ontJittonal, but abfolute ann reciproc<il. op t~afon. 
of tbe agreement; fo~ it i~ not tn tOl1fineratfon, tbat tbe. 
Plaintiff llJoulO conbe!, all bet (!f(fate, &:c. but in confitJera~ 
tion tbat the Plaintiff nin all're~ to. it:, ann tbe cQnfinerac 

tion upon whtch tue ~aion i~ gtounlleb, t~ a mutual J?I~a~ 
mife to perfo!m tbe agreement. 5 H. 7. 10. b. as if 3l cOlle-, 
nant to matt)? a ~an~ DauglJter, anll be QCObenan.t~ to gibe 
me a btm1.1!£n pOUlfO~; fo bere tbe agreement' nntl l1i>!Om(re, 
wbirl) i~ reciprocal, ann glues tbe Defendant a $entenp llP~ 
on ')5~ea(u mane b!, the Plaintiff, t~ tue (ohfill£tation, ann not 
tOe perfo~man(e of an!, act bp tue Plaintiff. 

2. ~be Plaintiff baa a~ long time bp tue agreement to coti= 
11e1' bet etffate, a~ tue Defendant ba~ to ,0nbe1' part of tue 
tent ~ffate of William Prewde. 

3. f!ue agreement ann ~~omire malle b~ tbe Defendant, 
f~ not to conuep to tbe Plaintiff part of tbe (!fUate connepe'O 
hp tbe Plaintiff to tbe Defend Olnt, but to conb£!, patt of tbe 
teal QJ;tlate of-William Prewde, Ib.btcb map be 1.1one tbougb tbe 
Plaintiff noeS;; not conUel' anp Piltt of bet Qftlate ann lIntereff 
tberetn to tbe Defendant. . 

:2d. Obj. l.t1a£S, ~bat tbe Defehdants part of' tbe agreement 
11la~ Plomifen to be petfolmen in £nnfitleration of tbe Plain~ 
tiffs petfo!ming bet part of tbe ~gteell1fnt, wbiCU is; not averr'd 
to be perfo~me'O. .' , 

Anfwer. ~bat f~ a tlliffalte, fOl tbe Defendants agreement 
noes; not nepentl upon tue Plaintiffs perfO!lUing of an,., ~ct, 
but is, tDat tn conli'tlerfttton tbnt tbe Plaintlff fllJreCti to no 
{ucb a tbtttlJ, tbe Defendant agreen to 110 flnotger thing, 
ann tue confil1£tatton i~ ~o otOer tban tbe reciprocal Promife 
of one to tbe otbet, tnbtcb in <!fteCtltolP, ann upon tnbtcb tbe 
113atties;; bane mutual )Kemenie~; unn it i~ .'" gel1et~1 RUle, 
tbat tuben tbe Defendant bo~ a rem~np fo~ tbe tonfi'betation 
(If a ~~omire, tbat tonfi1.1eration nee1.1~ not bt averr'd to be 
iJerfo~mel1, ltlbfcb t~ OUt Qtnfe; anti aftetwattJss Judgment l11a~ 
nillen pro Q!1ef. ' 

Trin. 1655. In ihis Court; Erne1y velfus Lord 
Falkland fur Promife. 

T Ul (!f Plaintiff nec1aren tbat it lbatf agreen bettllf~t t6e Plain~ (9) 
tiff ann tbe Defendant, tbat tbetr lPo~rc~ fiJouln run t1 

IRoce, ann tbe [[linnet to babe of tbe otbct ~oo I. tnitO fome 
otber putttculatS'$ of tbe ~gteement! ann tbot tllbereaf£ tbe 
Plaintiff ban p!omttetl to petfOlm on bifJ pact, tbe Defendant 

f}aU 
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ban Plomifen to ,petfo~ll1 on bf~ ... after 0 <Bernict fG~ tbe Plain .. 
tiff, tbe confiberatton llla~ anmttten upon a mottoll tn Arrdl: 
of Judgmem,. to be goob, befnlJ lJrOtUlttcn UPOll f~Jtb n rcci
procal19~om(re. ~ut tue OHlp qlUffion wn~, Wbttbet It blilG 
cerrainlp enlltrrrb lain, (l~ «0 t fll~ tbe tDo~na 111£ 1:t , Whereas 
the Plaintiff pF()mifeci, &c. hut t~at too lUlt51 ifOjnngen . to be 
UOOb null ftltftct~fttl!' rcttaht, Vid. 48 E. i·::· Rakf-,ooJe's Cafe, 
& Mich. 24 Car. R€g. Bragg verfos Nrghcingalr., !'ntr Trin. 24 
Car. Reg. 6-0 I. & Brockesbis Cafe, Pakh. 1649. B. R. Emr Mich. 
Car. Reg. 73. '. ~ 

Sir George S~nds vnfus Sir John Thoro\vgood and 
_ others, Trujlees for the Mailltenal1ce oj .h1illijlers, 

In a Bill of Review . 
. 

(10) T- fpC!f Q.Cafe lnn~ tbi~! §!>tr John Thorowgood ann tbe rrtl 
of tbe Trufl:ees ban a Decree in tbt~ ClCourt BlJfliltll tbe 

Plaintiff fOl 400 1. onn monl', wbicb lUa~ acco~ntnglp pat'll; 
i1ttO aftetWar'O~ tDe Tru(H~es tufte aIteren bp an Ordimmce of 
tot Lord Protector, ann fiue lUere put cut ann fiue ueJU onetl 
:put itt; after- tubtcb tbePlaimiff Plefetten bf£i 13U1 of It\.evie\v 
agaittff t~ore Trufi:ees, tbnt ban tbe Decree ngaillft btm, amite 
tilt!J tOe New Trufteer;. tm1bereupon tbe Defendants lleU1urretJ, 
ann fi)clUen fo~ ,~aure, tbat tDe flCtull hla~ ttrnt£ifcrrrl1 to Os 
t~ir~ bp Qa of' law; anti tbeufo~e tbrp tbat babe tue P!e:r 
ttltt 3intereff anll <!l!fiat£ ougbt to be mane pattte~,altn tbcp tbae 
ilte lJtfplac£n oUllbt to be nameD ; fo~ tbere in ltO reafoll to 
((}arIte tbem finee tbepteCefb£ll not~ftliJ to tbttr OUm uCe. 
15ut it l11a~ attftuereb, tbat tpftJ fa itl tbc ltature {if a [[ltit 
of Error, 6 Rep. Ruddock's Cafe, tnbitb mull be bloufibt agatuff 
tbe fame petrOlt~ tbat babe recotu~ren; nnn bete tbe partt£!l 
Cue to be r£{fo~en to wbut ba51 been teCObetel1 from tfiem, 
lnbicb tbc!' mU(f be bp tbe petfol1~ tbat r~cObet£n againff tbem. 
gnb tbougb tije fain Ordinance ban altertn tbe Trufi:ees, pet tbe 
lKull?$l ann ~etbtllJ5l of p~ocrelJf"g9 lUere 110t alteret1 bp ft. 

€:be Court feemelJ to noubt upon tbe matter, but at lall it 
lUag agt('tl) tbat tbe new Truftees 11)0111'0 be mane partte53 faDs 
prejudicf:l &c. 

De 



De T ermino SanCtre T rini'tatis Ahrid 
Domini 1657. In Scaccario~ 

. 
Information per Morby verfus John Urlin Efquire. 

" ' .. to; 

Ul\!)~m tbe etatute 11f35 H. 8. cap. 17· fO~ grubbfng Up (I) 
[[lron ill Buckinghamfhlre contra formam Statuti; afret 

a (aetnfct fo~ tbe Plaintiff, it lllaa mouen in ArreA: of Judgment. 
I. ~bat it ifl not mcntionen in tbe 3lnfo~matton, tbat tbe 

mron waS) grollling at tbe time of tbe aa mane, fo~ fo tbe 
lUo~n£i of tbe etatute tun, anti fa it OUllbt to be fet fo~tb, a~ 
upon tbe 5t h of Eliz. concerntng Apprentices, wbfcb batb been 
often ft'OJungetJ. 

2. 13ecaufe bp tbe Statute of 2 I Jac. I. tfje 3lnfoamation ou~bt 
to be b~ougbt anb ttten in tbe p~opet QI:oUl1tp. 

Atkins pro Q!ler·. ftbe Provifo in tbe etatute f~ general, 
ann not tfen up to imloon grollling at tbe time of tbe act, ann 
contra formam Statuti rupplteJ3 it, i if tbe Law were Co; a~ il1, 
Dyer 312. , 

ann a~ to tbe 2d ObjeCtion gtOUnlJe'O upott tOe Statute of 
21 Jac. cap. 14. 'Qtbat is a mitlake,fo~ tbat law takes place 
onl!, ftt fucb Qtafe£i wbere Ju{l:ices of Peace o~ of Affize babe' 
pOWet bp lLaw to beat ann 'Oetermine; but b!J tbtfl act of }t!)arl' 
Itament, UPOlt tubtcb tlJe.p~erent 31nfolmatton t~ ~rountJeJ, tbe!' 
babe no patner at afl, fo~ tbe Jf)~orecution ifJ tien up to··Courts 
of aec~rd ; ann tbua tbnt fLaw ba~ alwap£i been conlltuen; to 
lUbfcb tbe Court agreeo; but toe!' conce{uen tbe t fl: Exception 
fdtai, ann tbat it couln not be rupplte'O bp tbe tuo~'O~ contra 
formam Statuti; fo~ t~e!, 'OQbut make tbe conclulion u~on tbe 
¢afe befo~e fet fo~tb, anti ate tfJ£m(elue~ no part of tbe <!tafe, 
but tJtfclofe tbe refult oftbe @~emtres,ann\tlfll not oftbemrelbe~ 
make a Qtafe lUttbout ruffictent t~~emife~, lllbtcb ougbt to fet 
fo~tb tge Lalll, a~ it i~ upon tue ~tatute. Et Adjornatur.; 16ut 
nftetttlat'OfJ Judgment llla~ arrdl:ed upon tbe fitll qf,tceptiOIt~ 

Edward 
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(~) 

Edward Mafi:er Efg; againfl Sir Herpert \Vhitefield 
and Hockin.. ;. I 

II r "(" \" Jl . li~J • 

U~o" Eng1ilb. Bill til tbe Exchequer-Chamber, tbe Q,Cafe 
lUa~ tbu~, viz. ~be Plaintiff ban 31u'Ogment 8gRinll tbc 

Defendant, Whitefield, fo~ 500 l. in Mich, 16 5 I. in tbe Upper
Bench; ann aftcrtnarna tn Trill. 1654' tbe otber Defendant, 
Hockin, obtainen 1 a 31ubgment 811ainft tue Defendant White
field fo~ 1000 l. anti outlaweD bim upon it in :Mich. 1654. 
wl;£teupon tbe loth of Dec. 1654. tue ~anno~ of Burmarfh 
Wa~ e~l£ntlen oftbe balue of 120 I. per annum, ann fei;en tnto 
tue ProteCtors f!>antJ~ ;' attn tn January 1654. tbe mottt!' of iii 
WaS$ ·,£,ttentlell b!, lltrtue of an Elegit upon toe ntll Judgment ; 
ann tbe Defendant ,Hockin obtaineD a lLeafe of ft :out of tbe 
Exechequer, UPOll tOe eE.ttfnt upon tfje Outlawry, quamdiu, 
&c. but ICbtetJ oUI!' bp levari tbe fatn 120 J • .p ann. out of tbe 
mofetp tcttn'Oetl ut fupra, an'll pecmittel.l tbe otbet Defendant 
anti bin €enantf.$ > to tujop tUe rdlouc of tbe p~otft~ of tbe faill 
~3annol, to tbe baJue of 37 a .~. per annum; ann too Defendant 
Hockin hlaJ'l l1etteen to J account IDftlJ tbe Plaintiff fo~ all tue 
~lQat~ tubicb be fJnno~ mfllbt bnlle recetbeb, lllftbout anp b1iffs~ 
ful o~ negUg~nt 1Jefault of bbl. Q!Idd nota, 'ttbattbe lefTre 
of an <!Ellate upon un Outlawry aJaU be compellc'O to account 
fo~ tb£~~at'itiJ, tubtcb be migbt baueteceiti£n, lUftb a «rellito~ 
of tb0 W'art!' outiatutU, 1Uboba~ an linterell In tbe fame lLan'OJI 

n _ ,''l' '" "' ... bpE'xtt,nr rl> ,- "'I ,'\! ~1·"~'< ,.,1 t' -. ' 

15ut aftecwart1Si tn EafterTerm I658.rtbe Court belt'tbat 
tut JLdll'i' cotlln tebp n.o mo~e tbBntbe enettl1tll balu£, .. ann tOnln 
llut cnt"e-r ann ,take all tbe ~~fits, for tbat tbe Protefror ba.n 
I~O J1ntettff· ill tbe lLanl1~ tttentlei.l, bUt onlp perception of 
W>~Ptit~, vieJo 21~· 7;7· a. acpordant per Cur. but tbe' ~attp 
mapl take o"t;n;~lius inquirendo ann balle tbem e.ctenneb at ft 
guoter balt~ '5 • ilUn ·it tnaB agreeD, tDat tbe Plaintiff llJOtdtl 
take tOe Defendant Hockinsplace, anti pap bfm 200 I. per a"n
n~, . till Hockins iDebt lUere ratt~fietl, ann tbe Outlawry to re. 
main in fGlee ; 'atttl tbe Extent upon tbe Elegit, after tbe Extent: 
UpptHbe Outla~fY lUall beln \lotu, quoad tbe Protector. . 

,1 ~ :.~ ., .. r \ [1 !~ l.. • JJ,: 1. \~r' Jt~l 

De 



De T ermino Sanai Michaelis Anno 

Domini 1657' In Scaccario. 

Gardiner and his Wife 11erfus Parker. 

T J!)e Plaintiffs bzougbt an Action upon the Cafe rO~ lUO~bfJ (I) 
fpolum bp tbe Defendant of tfJe feme Plaintiff" bt1+ You 

are a Whore, and I can have a better Whore for a groat, and 
you get your Living by your Tail; al1jul1gell actionable ance 
tfJe late ACl'. 10: tbat tf)eCe tuo~l1fS impl!' a continuel1 COUtre 
of Fornication anll Adultery. eO to rap, Thou art a Whore 
and wert carted for a Whore: d)l, Thou art a Whore and 
goefi: down into the eountry to vent thy ware: d)1, Thou 
art a Whore; and fuch a Manas Whore, 3iUl1Bmmt, niu 
caufa, &c. 

• 

De 
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(I) 

De Termino SariCti Hillarii Anno 

Domini 1657- In Scaccario .. 

The· Attorny General verfus ~~lum. 

I Ja .. au Infotmation at. tbe euft of tbe Attotny General, tfie 
<!Cafe tua~ tbU~, VIZ. 'Q!::be R.uffia Company tna~ iIlCO~pO" 

tatin ti!J Jl.;ettct~ }l!)atents, I ann 2 Phil. ann Mar. ~nn it was 
gtan~en to tbfm~ That ~o Perron .not being 'of thelf Company' 
fhould Trade thither without their leave? on the penalty of 
forfeiting Ship and Goods. rQftetwatb~ bP ACt ofParliument, 
8 Eliz. tfjtCe lL£tt£t~ B>attfltSJ tnere confirmen; ann it tuB£' 
fattnr luacten; That no Per tOn, SubjeCt or otber,fuould 
Trade thither without leave of the Company; ann t(Je qUeaton 
tun~, mOetber o~ no one tbat l1.la~ Irtt of tbe <!tompanp, mtgbt 
f!tane tbitber tuitbout leabe of tbe <!tompan!,. 

Stephens pro Defendente, ~bat be map; fo~ it tua~ not tbe 
intent of tbe Aft to e.rclul1e tbem, but etrangera tbnt tn~te 
hot of tbe.<!tompanp; ann tbe act i~ an act of ~onficmatfan,
tatfJtt· tfJan Of (!tft'fftfOfi ; 13tfitie~, I. tOfte h1 no irlconuenl= 
cuee ttl rucb ll3etrOlt~ tcatting; antt toe act tna~ mane to re" 
])~era an J[nconuentence. 

2. tmlben a particular 'i5enefit i~ {ntennell, it boes.; not tt
ten'O to otber ~errong. 

3· 3lt wouln be a repugnant!' to (ounrue tbe gct Co a~ to tc= 
firatn )g)~ibtletlge~ grantel1 befo~e tbe fame att, 8 R.ep. 154. 

a 4th BeaCon be gtounben upon a Provifo in tbe act tell 
latfng to Hull; ann citel1 8 Rep. Dolto: Bonbams Cafe. ~bat 
tbe ~~n.lifebge!1 grantel1 to tbe QCollege of W>bpfitfaUf$ £.rtenben 
to ~ateltt tottf}out nomfnation, &:c. . 

Atkins, fo~ tbe Attomy General. ([be act I ft. altet~ tbe 
~ame of toe Q.Co~po~attolt. 2. It altet~ tbe l[:Jenalt!'. 3. 3ft 
makeg an alteration in tbe ~ranCt~, viz. 'Qrbat none fi)aU 
(!Crane tbftbet, SubjeCt 0: Denizen, tt.lttbout h..tcence, tubfcb 

e~tenn~ 



T ere Hill. 1657. in Scaccario. 109 

£ttenb~ to parttculat i1!letfanfj ebeft of tbe Qtompanp, to 
teffratn tuetr ~rabtng tuttuer wituout JLicence. 'QCbe lin: 
tentton of tbe act tuas to regulate tue ~tabe, ann to ap= 
~oWiate it to tbe s'egulatfon anti ~otTernment of tfJe (!tom~ 
pan!'. 

ann tue Court inclinell to be of tbhl ®pfnfon, fo~ tbe 
great 3!nconbentence waf) tbe Ongle ann feparate ~tane of 
tuofe of tbe Qtompanp, ann not of Foreigners, tuba coulb 
hot (ttabe ltlftbout leabe of tbe Q!;ompanp. ann tbe act f5j 
a meet act of Creation, anb to regulate tbofe of tbe Qtom: 
panl.', tubo 'flCrabe feparate, to tue p~ejuntce of tbe ]loint ~tock 
of tbe ~ompanp. Qnn if it toere an Qct of Confirmation, it 
lnouln be a botD act, becaUfe tbe Letters Patents tbemrelI.1e~ 
are botb, beIng to appropriate a Trade, tubUb tbe King canf 

not no h!' JLaw. 

. . 

De 
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De Termino Pafchre Anno Domini, 1658~ 
In Scaccario. 

The Attorny~GeneraI Plaintiff, againJi the Earl oj 
Wefhnerlatrd Defendant. 

In a Plett' to a Charge and a Demurrer to it: 

T Il) ~ 1L0~n Brudnelll1as a Recufant Convict, ann tbe ~atl 
(I) of Weftmerland took a JLeafe of tbe King of tIDo patt, 

of biSS CZfllate fn teua fo~ tbe Recufant, ann ltlitb a Non-obftante 
of tf}e Act of Parliament ill 3 Jac. , 

Stevens pro Qyef. ttbat tbe King cannot difpenfe tl1itb tbat 
gct. I. ')l3ecaufe tbe Qct abfolutelp fo~btns it. lIf tbe act ball 
fo~binnen it Cub modo, ann untlct a penaltp, it migbt baue bftn 
otbertnffe, I loft. 117. 3 Infi.237. Dyer 303. 2R.ep.3. 

2. «:bere is a tlitTerence betlllftt an Qct tbat batelp cteate~ 
an flDffence, tl1bicb \tla~ none befo~e; ann an Qct tbat cona: 
lJetS a tbtnJJ a~ mifcbieuou~ fn it~ conrequence~. lin tbe fita 
'ltafe tbe King map difpenfe; tn tbe latter be cannot. 

3. an act mane pro bono publico cannot be btfpenfen lllftb: 
gntl tbf~ i~ an act pro bono publico, viz. ~O p~ellent Recu
fants from maintaining ann noutifiJing (!fnemies to tbe &tate, 
Hob. ~ 14. I I Rep. 88. 2 Rep. 3, 12. 3 Inft. 238. Bract. 132 • 
4 Rep. Bozoun's Cafe, Affize 443· I I H. 7. 12. . 

4. mben tbe Lam Dtfables tfJe King to grant, tuete no Non
obfiaote can make rucb a Q15~ant goon, Hob. 75. 146. Dyer 
2H,225· 

5· [[lbere tbe King el1banlJet~ tbe b~eacb of bi~ Oath, tOete 
be cannot difpenfe tnitb an act of l!!'atltament. 

ObjeCt. ~be King tan parl10n Murder, lllbicfJ toucbcs Uf£' 
Oath, Stamf. PLeor. 101. 3 Inft. 236. 12 Rep. 18. 

Refp. ]In Rickaby's Cafe in tbe Upper-Bench, 1653. 31t lUa~ 
refoH.lel1 tbat tbe King (oulta not pattlon Murder bp 11 Non-ob
frame. 

~tlt 
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fjBut in toe ~are fn qttefffon, becaufe tbe Truil: lItn not ap~ 
peat up anp matter ofJRecoJn, tbe Court wOlllll not take notice 
of it bp anI' matter dehors. 15ut tbe Court tuaS of i'pinion tbat 
toe King coulll not difpence tn tbifl Ql:aCc) becaufe be tua~ diC
abled bp tbe act to Brant, &c. 

Pawlet vers Freak. 

T 'I~ol1 Englilli Bill tbe ~ilre lllftS, tbat 'fcuetal Executors (:2) 
L lUere mane,ann one proved tbe ~ij.li1l ann tbc tell refufed ; 

ann be tbat ban proved tbe rom l1pe'D, RUn anotber pet ron took 
out lLetter~ of Adminiftration; ann p~eretten bt£) Bill in tbt~ 
Court. 

ann tbe Court ficIn clearl!, tf)at bp tbe proving of tbe mill bp 
Due, tbep are aU Executors; ann altboulJb be tunt p~oben tfJe 
mill npe, pet 110 otfice perron can adminifl:er nuring tbe tibes 
of an!, of tbe tell.· ann it Doe~ not appear tbnt tbep ltlbo 
rcfufen, ate Dean. mLlbereupon tbe 15m tllafS difmiffed, Vide 
9 Rep. HenHoes Cafe, ann:2 I E. 44 ' ' 

Jones verfus Winckworth~ 

l B. Tro~er, ann ConverGon fo~ lL£tttt~ ~at~nt~ of Wine-, (3) 
LIcence. {lfter a [terl.1tct fo~ tbt Plamtdf It tnafi) Ulobet) 

in atreft of )fltl1gmeut. ' 
t. flCbat a R.ecord cannot be co'nverted; fed non alloca

tur: fo~ tOe [ao~n Letters Patents' 'uere lignifieS tue Exem
plification of tbem unlJer tbe 15loan·@leal, ann fo it i~ intenbeo 
in common pa~lance. 

2. ~ecaUre tbe Date of tbe JLetter~ l~atentfj i~ not rpect~ 
fien; fed non allocatur: beCflUfe tuete tg ftlfftcient' tertatntp 
\Uttbout it; befine~ tfie Date f~ upon JaecOltJ. 

3. 15ecaufe tbe Plaintiff noe~ not allenge tbat be was pof~ 
fdfen of tbetU ut de bonts propriis: fed. non allocatur after it 
Verdict: ano the Dech1ratton noe~ mention tbat tbe Defen
dant knowing tucID to appcrtain to tue Plaintiff conUertett 
tbem, \1lbtcb tmpUe~ a~ mucb. ann Judgment nifi, &c. 

Young 
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Young vets Woollaflon and Pennington Vicounts de 
Londres. 

I .fl Debt fo~ 1000 1. b1.' tbem lebiell tn tbe pear 1639. fo~ 
tOe King, an)) atfilJnfb obct to -Young; after tOe darrein 

continuance W oolafion bpe'tl, wbtcb tbe Plaintiff fUJJJJetlen Up" 
on tbe Roll, anll p~ap£b a difrring' Jurator' agatntl Pennington 
01111.', tubo: at tbe nap of the Nifi· prius pleanetl tbe neath of 
Woolafron in Abatement; whiCb ~Ifa lUaa recetbetl nottnitbe 
(hmning tbe furmtfe upon tbe Il\e£olb; fed qUa're de ceo, 
Vid. 4 H. 7· 7· flJ:bePlaintiff at the Nifi prius lJemurrell to tbe 
t~Ien; nnll tbere l.t1a~ a Joinder in demurrer; ann tbiS lUa.G 
aliOUlell b~ tbe ]lUbge of Nifi prius; anll fo be fain, tt ball 
betn ufetl. anll tbat a Demurrer to a Challenge mfgbt be 
lJeterm(neil tbere; but otber Demurrers lUere to be anjourn'tJ. 

1tbe nett Term it 1Ua~ atguetl b1.' ~trjeant Hardres pro 
Q!1f'f. 

31 will not {nfiff upon tbe general £.eatning of Abatements 
of Writs; but tuHllltck to tOat tub.tcb t~ bert tIl potnt, viz. 
Abatements bp tbe Deatb of Wattie~. . 

I. '\il:be LalU tegat'b~ anll tenDerSJ tbe p~ererl1atton ratbet 
tDan tOe Delfruaton of a tbing; tbe affirmance of [[lriti'J ta, 
tber tban tbett abatement. 3lf in a Writ of Error tmo Orj:.. 
gioals ate certffien, tbe better of tbe two Ujan be taken,. 5 
Rep. 37. Bifilop's Cafe. gnn fo tbe conllaht ~~a(ttce is tn tbe 
Court of Kings Bench, tbat ifin a ~][lrtt of Error a Certiorari be 
ablar'OeOupon diminution aUetlgetl, ann· a 'ltertificate be mane 
in affirmance of tbe ]1ungment, tbe ,(?laintiff tn tbe [[1rit of 
Error 'l1JEdl ttat babe -anotbet so make· it revertible in tbe point 
alteaJJp cetttfieil; but in affirmance of tbe 3Jungment tufte 
rimplle ,Ulotbec Certiorari, Avery. ann Kirton's Cafe, Mich. 
1649. In B. R. Emf Mich" 23 Car.,Rot. 239. dtpontbf~grotltlll 
in I I Afi'. :2 o. it is belil tbat if bp anp mat tee -it \V lit map be 
mane' goolY, it llJall not be abated; autl tb£refo~e if ~ttuo 
pnl't~ OfaPloiety of a Mill be DemanDell in a Writ of Mor
qancefrer, tbe Writ i~ goon; onn it fiJaU be intcl1t1etl a third 
parI: of tbe Entirety, tbougb not nemimnen ac(co~ninll ttl tpe 
ufual fOlm~3in 12 Air. 28. Trelpafs quare foffaios fuos fre
gerunt, wbtcb ts fmp~oper ann tlJouIi.1 baf,le bftn profiraverum; 
pet tOe Writ ll1iUl not abated fo~ tbat: ~o bere if bp anp 
teafonable cOllfil'uction o~ tntrnnment tbe Writ map be mane 
goolY, it fiJaU not be abated. 
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~be 2d R.eafon 31 fiO upon i~, to auoi'll circuity of Act,ion; 

fO! fmetra fit per plura quod fieri poten: per pa,uciora, 2 I H. 7. 
23, :24. John Purfoe's Cafe. 31f a ~an make a JLeare fo~ 
pear~ ann covenant tbat tbe JLelfee map cut boWn ~r~SJ; tbe 
JLdfee map plean tbf~ in an galon of WaUe, 111itbout being 
put to an ~ctfon of Cove,nant. @lo in Debt upon an ®blf~ 
gatfoft tbe Defendant tUap pIeatl tbBt after tbe CeaIing of tbe 
13o"tI tbe Plaintiff grantetl to bim tbat b~ ffJouln not be tm= 
pleal1etl tm {ucb a time, anti if be tnere tbat be mfgbt plean tt 
in bifcbarge; tbifj tfj a goon ~Ieit tn B:u. 

S5>O tbat it appearSJ bp tbeCe CZJ:aCc£J tbat tbe lato will not 
tu~lt tbe tlill'olution of anp tbfng, but in cafe of necenttp; 
no~ 111i1t countenance circuity of Acrions,anll perpletftp of~uit~, 
if It mop be alloitleb. , '. : 

3. ~o applp tbe tearon of tbe JLain to OUt <!taCe of Abate-, 
ment. ([be lleatb of one Defendant rum not abate a Writ, tnbete 
tbere is; no alteration matle 111' bifj tleatb, anti tnbere tbet~ 
ilre otbet~ left wbo are Cutrident to Cuppo~t it. ttnn tbetefo~e 
if a [[(ttt of Mordancefter be b~ougbt againft uno Joyntenants, 
alln one of tbem nit, tbe mrit abates onlp agatllll bim; , be~ 
CflUCe tbe tubole (!Ellate of tbe '1.ann furuilless to tbe otber;: 
ann tbere t~ no alteration matle. ')5ut if tbe Defendants be 
Co-parceners, tbe mtit abates bp t{)e neatb of one, becaure, 
tbete tbe Clfffate noe~ not Cutbt5Je anti tbere irs an alteration of 
t{)e ~enancp. .' " . 

7 E·3· 273· h. lif a Q9are Jrnpedit be b~ougb~ againll an 
J1>u~bann ann [[life, anti tbe [[life llpe ann t{)e Baron be Te
nant by the Curtefie, tbe Writ lloe~ not abate. 31n like man= 
net if it be blougbt againll ttno otb£t~, ann olle tl1'C, " H. S" 
6. ~o if tbt Patron tlp£; I I H.6. 30. b. 57. 3• 13ecauCe in tbere 
€afe~ tbete ate fufficient perCol1SJ left to fuppo~t tbe meit ann 
t{)e ttctton, I I Aff. 15. 27 Aff. 45. ..' .' 

7 E. 3· 245· a. lIf ill a Prrecipe llgafnt'f Uno petrolla one {.te, 
nant make default, ann tbe lUber take upon iJimCeIf tbe entire 
i!l:enancp, ann 31{fue be taken upon it, ann aftettuatllfj 6e t{)at 
mane default nie~, tbffj tloe~ not abate t{)e Writ, tbougb tbe 
otbet Tenant baS; taken tbe entlte €enanc1' upori bimfelf; be, 
caufe tbe Demandant baJ3 not anmttten it, but taken 31tfut up· 
on U. ". ..' . 

Qnn a~ tbe latu is (0 in teal Qctton~, lllbicb ate mo~ p~e· 
eife, anll mut! babe PlOP£t fIt£nant~; Co it i~ tbe fame in pet" 
ronal action~, anb upon tbe fame tear on. 

47 E. 3.7. a. 3ln a Scire fae to reCO\l£t bamage~ in 11" Affiz~ 
lltJatnff uuo, tubeteof one l1te~; tbt~ noe~ not abate tfJe Writ 
llgaina tbe otbet. .:2 R.ep. 

'--~ 
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J 2 R.ep. 2. 25 E. 3· 8 I. b. 3in Allldita Querela agafnft twc, 
blbo baue taken out <!ftecution upon a Statute-Merchant, ann 
aftetUJat'Of$ releafcn; tbc l.leatb ot' one of tbem tJocn not abate 
tbe Writ. 

Mich. 1& 2 Eliz. Dyer 175. Repltvin ngaHtff ttllO ; aftrt 
Qtol1ufante mane a~ Bailiffs, oue oUbe Defend;,mts npetD; tbt~ 
noe~ not abate tbe Writ. 
~nn tbe reaCon of aU torCe Q!:are~ bl bccaufe b!, tbe neatb 

of one of tbt Defendants tbete i~ no alteration mane as to tbc 
Plaintiff, ann be cannot purcbafe a better Writ. 

~bere t~ a tltbcrfitp bettuitt a Writ (bat wag not well pur. 
cbarrll at fita, ann a Writ tuat i~ tigbt g~tgtnall!" tbOUlJ~ b~ 
tijc neatfl of a Defendant, ol oruer acctn~mt, it mall [1eCgm& 
faultp ~ a~ if an action be b!ougbt agatnft febetEll perrOll';;, 
1Ubtteof one f~ not in rerum natula, toe Writ aJaU abate a~ 
gatnft tbtm aU; but tbe Writ tn OUt <!rafe tua~ rtg{)t wb~n tt 
lUna taken out. 

g (eco"l1 n-tuettltp tbere t~ betlllitt tbe get of God 0: of tbt 
Law, ann tbe all of t{}e Party : Jfo~ if tb~ Plaintiff, penbftllJ 
tbt @uit, will releafe to one of toe Defendams, it win abate 
tbt Writ agaiftft tbem all; otbetlUire, tn cafe Of neatf]. 

gun after lfftle ;oinetJ llcatb cannot p~opetI!, be pleanetl up 
one a~ a Party; but aa Amicus Curia', 38 H. 6. 9. b. J8 E. 4. 
2. b. 19. b. 14 H. 6. 9. a. ~O tbat it f~ In tDe ')Oleaff of tbe 
Court to make it abatable o~ not. 

Obj. 13 E. 3· Bre 26,. 3 t E. 3. Bre 344. If an Account be 
blougbt agltfnft Uno, anllone bpe, it abates agatnll aU. 

'Anfw. ~bete tbe Writ tbargen tbem a~ Re-ceivers anll Bai. 
liffs, tnbfcb tbe~ couln not be, lllfjell one Of tbem tuas; neall, fa 
tbat tbe Writ \lla~ falfifie'tl; lUbicb fa not in OUt (!,tafe; fo~ tbe 
9lt(oit bere fa gtounnen upon tbe R.eturn, tn{JfCf) temaiti~ true 
il~ afo~efat'tl. 

ObjeCt. 50 E. 3· 7. 40 E. 3· 26. lif an alliott (If Debt be 
ll~ougbt againft two, ann one npe~, tf)t Writ abates agatnft 
Dotb. -

Anfw. €be {taion tbttt wa~ grounl1el1 UpOIl a joint con. 
traer, ann tbtt:efo~e bp t{)e lJeatb of one tbe Surmife of tbe Writ 
ltla:s altereb t Jfo~ one being neab, t~ Surmik 9U@t to be 
tuat two contralfel1 ann one l1pen, ann toete tbe Parties mane 
tfJt (!tonttaa; but in out ([afe tbe Law ratfet1 it, & fortior eft' 
difpofitio legis quam hominis. afro bere in OUt Qtafe toe Sur
mire of tbe Writ remafns true, ann cannot be attetl.1 fo~ tbe 
b£tte~ againft tbt rurt1{b~:, t10~ laib ot-bettutfe ; anll tbetef-olc not 
like tbe <ltare~ objeltel1. 



Ter. Pafch. 1658. in Scaccarioe_, 115 

Jfo~ autbo~ftie~ be citen 18 E.4. I. per Cur, 2:2 R. 2. Bre 
B88. J/f Confpiracy be b~ougbt agattlfi tlno ~en,. ,toe tleatb of 
one fi)alL not abate tOe Writ, anti pet a Writ of Confpiracy 
110e~ not lie tlgatntl one ~nn ; , ann tbe Qcq*ttal of aU but 
one, i~ a ntftbarge of aU, Stamf. PI. Cor. 173: b. [[{bicb ta 
fat ffrongct tOan OUt <!Cafe (fl. 

Mich. 40, 41 Eliz. B. R. Harris's Cafe: ~bere it wa~ bern 
(Itatlp bp tOe Court, tbnt tf an gaton of -Debt lUete b~ou!Jbt 
againtl two Sheriffs upon an QEfcape of one in (!f,tecution, tOnt 
tbe neatb of one noe~ not abate tbe Writ; lllbtcb i~ in ~tfett 
tbe fame (ltate tottb our~. 

gub be p~apeb lungment fo~ tbe Plaintiffi 

Cough and Floyd. 

'Aft Engliih Bill wafl b~ougbt ogafnn an Ejcecutor at tOe (5) 
, ~ult of a Creditor to lJifcotJer Aflets; anti it lUats de-

murred to, becaufe it toaa b~oulJbt befo~e anp ~uit (om= 
mencen at Law; IIp tnOttb meann tbe Defendant ia Itable ta 
be Doubl!' be,tt: lo~ perbaps if be toere (uen at Law be 
tnouin confer~ tbe Debt, o~ pap tt, ratbet tban «anti out eutt~ 
~od.nota. .., 

--------

De 
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Alde.rman Langham againft Baker find twenty two 
others, P arifhione~s of St. HdJens Londou. 

T ll> Qf Plaintiff a~ farmer oftbe ]mpaop~iate JReao~p (If tut 
fattl Cltuurcb, p~efetf$ biSl bere Bill agail1l1 tue Defendants 

fo~ not paptng tbeft Tithes, in London, acco!tlfng tue Decree, 
in 3 F H. 8. ~o tu~t~b tOe Defendants, plean tbe faiO Decree, anti 
~bat tpc Plaintiff bas biS temel1!l berOle tbe Mayor of London 
~J! t~e Qct of ~atltament, 1UfJitb rettle~ tb~ Decree; ann nr
mann Judgment \1lbetbet o~ no tbi~ COllrt Will take eonufance 
of tbe ~"tUt r 
. ~iltl $t l1la~ belli tleatll? tbat tbe COUft baf$ iutiStlfaion itt tuiS 
fZtnure; fo~ tbat it appear~ bp tbe bet!, Decree it felf, ann 
tbe Act tn 37 H. 8. ann bp Linwood de Decimis, ~bat Tithes 
tub ere papable ill London befo~e tOe fatn Act fo~ Qoufen, but 
tbe~ota \nas noubtful, wbtcb i~ remebteD bp tbe fain Act ann 
Decree; ann tOe Aft bafJ no negatibe tuo~u~; it i~ t10t fain 
befoze tbe Lord Mayor of London, ann not elfewhere, Vide 
Scudamores Cafe, S Jac. ettell Co. Mag. Chart. upon 2 Ed. 6. 
ann Tithes were tJetermiHable bere ab antiquo; a~ appear£; bp 
~8 A!1. Selden de Decimis. 4 Ed. 4. anb bp Articul. Cieri cap. 4. 
3ln (!tafe of tbt King anti bffJ Farmers ; tbe ([,aufe foUotn~ tbe' 
~erron ann bi$J ~~ibtleblJe; ann tbi~ ([afe i~ not to be tee 
C£mblel1 to (ltare~ \tluete 31uftfCtSl of tbe Peace ate impotu~en 
111' Qct of ~arliament; ann fo~ tuat eaufe Jiulliccs of Oyer 
ann Terminer babe notbing to no, ItO~ 3lUftite~ of Gaol-deli
very; anb fo vice verfa, I I Rep. Deao! Fofrers Cafe. Jf.ol 
tb_~ babe bU.~ (l Itmfteb 3l11t~'bUttOlt.' aun tbe Kings Farmer 
ba~ tIl tefpea of tbe lRebenue tbe fame petronal ~ltbtl£bge 
tbat tue King ba~; anb tuttbout queaton tbe King map fue bett. 
gnn it tuas; rulen tORt tbe Defendants refpondeant ouaer. 

Baker 
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Bak_er againfl Lenthai, vjber of the Chancery-

T" eE Plaintiff PleferrelJ fJ. i~ ~iII bete to be reiitben agafntl 
a 130nlJ put itl ~uft bp tbe Defendant at (!tommon lam, 

tubtcb in tJccb tuas ttt tbe Petty- bag bp tca(on ,0 f bbl privi
ledge; to \1lfjtcb tbe Defendant pleaOeb bf~ priviledge a~ an 
IDft'tcet of tbe Q.tOUtt of Chancery; anb tbe Court agteen~ 
~bat l11ben barb l1Jartief$ are priviledged ~errOl1~, bi~ privi-, 
ledge llJail take plate, tuba fue~ firtl itt tbt~ Q.tOtltt; as tn tb~ 
J!tafe Trin. 7 Jac. Gay contra Reynold~, in a ~utt commcncen 
ftt tDe Common Pleas bp an Qttomp of tbat Court agafna tbc 
Marihal of tbe Kings Bench; fo bere tbc 0«1t fn Equity to 
be reliebeb againff tbe ~enaltp of tbe 'l6011l1 f~ ficrt attacben 
bere; anb tt is; not tbe fame @>utt tuftb tbat at Coinmon Law; 
but tJtfiintt from it: 31t \tlaS$ aUd faib, tba.t tf boto ace pri
viledged ~etrons, an'Q tbe attentJauce of toe one i~ mo~e re' 
quifite tban of tbe otber (a~ in tbi~ Cll:nfe it .tS) tbc Plaintiff 
bere betlllJ an Qccountant til tbiS$ Court, au'O upon bi~ ac. 
tount, a_ iSJ allebgell b,p tbe Bill (tubfcb cannot be bone bp 
iDeputp, Q~ bp ~tto~n!,) tf)at tn fucti cafe bfS1 priviledge aJall 
be aUotuell, tuba ba~ moll taure of priviledge. Et Adjor~ 
natur. 

at atlotbet btlp in tbe fame flCetm tbe ~lea l11aS$ ouet-tulen, 
illlll an Injunction gtante'O till anftuer. 

Chichly againfl ••.• ~ •• and otliers C01Jinioners witlJin 
the Mal1nor of, &c. 

(2) 

T JPQ.f Plaintiff, n~ lLOln of.tbe ~anltdl, bP EngtHh.Bill (3) 
. p~a!,el1 a Decree againrt tbe Defendants, to bane tbem 
totidUlIetJ bp a fo~met Decree maDe ill tbiS <tontt concetnfn~ 
IfDprovement ann Apportiooinent, bl' tubfcb Decree all tf)e 
f1tenant~ Were boun'O upon tfje Qn£\Uet of ten onlpj anb tbc 
ttm(tnt of tbe ttll nib ~not appear; ann tbe Defendants 
in tbi,;; $uit anftu£tell, tbat tbep anb all tbofe ltlbofe <!E~ 
ftatef$ tbep babe in (ucl) Sl!JeruagcS$, JLann~ ann f1ttllement~ 
babe time out of nlfntJ ball Common of Pafiure, Turbary, anti 
liberty .to dig Gravel in tbt fatn <!Cotilmon, &c. tnbtcb tb~ 
Plaintiff bp RepUcation 'Ileniett, ann upon ~tamtltatfons, attl.1 
b.eatfng tbe QCaufe, tbe <zcourt was of "pinion tbat tbe fOllUee 
L>ecrce, to bl{rtcb tbe ~ent1ntfJ were not }pattief', tJoe~ nat 

tontluOt 
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conclUDe tbCU1. gnn tbat it otlgbt to be trten at ILatu lDbe~ 
tbet tbcp babe (ueb a Common as tbcp claim to bane, 01 not; 
ann tbat tbe Common, a~ alleDgen tn tbc anfwer, is boin tn 
)LaW, becaufe Common fans nomber· cannot be appennant to 
ilnp tbtng but ILnan~; ann tbat it t~ callen Common fans nom
ber, becaufe it i~ onlp fo~ 15eall~ !ev2nt ann couchant; anti 
it i~ in certain boW man!, tbofe ate, tbcre being ltto~e in fome 
p£at~ tban tn otbtr; but it t~ a Common certain ill tt~ IUl~ 
tute; fo~ ht certum eft quod certum reddi potefr. grin tbat 
tbep ougbt to go to JLaw to p~Olle tbe prefcription, tOat tbee 
babe lain in tbeit QnftuttS, ltlbicb (eemen barn upon tbe Defen:' 
dams, fO! tuant of Jfo~m tn tbctt Qnftnct; cfpeciallp finee tOe 
Title to tue Common i~ not the ~cope of tbe BilJ, but tOe 
Improvement, bp ltlufcb it ·ifS atlmitten tbat tDep babe JRtgbt of 
Common. . .. . 

Henry Olive Plaintiff, George Gwin Defendant. 

EJethnent fO~. JLanb~ tn Brecknock-fbire, in Wales; upon 
not-guilty pleanen,Q,nn a ~tpal tbere, tbe Defenda'nts galle 

in Evidence Ii lllecouerp tn a Wtft of quod ei deforciat, 1t10icb 
fa toefe W rit of~ight, at tbe Great Sduons tbere 5 attn Jitrue 
befng tenDeren tbereupon, tOe Defendants p~onucen an Ex· 
ernplification of tbe m.eco~1Y, .unDer tbe ~eal of tbe Great Sef~ 
fions, but not tbe lReco~n it felf; ann tbe Plaintiff demurred 
to t~e Evidence; ann tOe quellion now was, [[(betber tOe 
Exemplification maintainen tbe 3ltfue fo~ tbe Defendants, o~ 
not f 

Trever pro quer'. ~bat it i~ ItO Evidence. J1)e fain tOnt 
. lLfeget:1I30lk~, ann Cucb ll:>aper ~Olk~ catltwt be etemplifielJ, 
but lnben offeren in Evidence, mull be themfelves p~o'Oucen + 

~tlt pet tbat Exemplifications of Popes Bulls, unnet tbe 13i: 
nJOp~ eeal, bnn bren anmitten tn Evidence tn ~tt Tho. Reads 
Cafe, Hill. 22 Jac. B. R. 13ut tbe Common Law took no notice 
of Exemplifications, ttu tbe etatute~ of 3 ann 4 Ed. 6. Bnn 
23 Eliz. cap. 3. ltlbicb @>tatuteG concern Letters Patents onlp 
il~ lDas reColuen tn Pages Cafe, 5 Rep. ann tn 5 R. 2. Par1: 
Roll. num. 85. tucte i~ an gnftuer tn £!)arlfament, '<!bat tbe 
)Law abmit~ (If no Exemplification of It!>~ocer~ o~ talea'Otngs. 

Obj. 'ISp tue get of 34 H. 8. COt1Cet~tng Wales, attn tbe ~o~ 
l1ernment tbereof, it t~ ennetetJ, 1tbat Exemplifications' of R.e
cords l\laU be aUo\t.tetJ. 

Refl'. 
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__ Refp. 'Ctbere are but Uno )1\.epetto~iel3 of JReco~n~ tn Wales, 
tlJe on£ tn North-Wales, toe otbet in South-Wales; nnn tbifl 
~tntut€ e.ttentJfj to toe W eHh-~en onlp) a~ appeorfl Plowo 
Com. 

Obj. 27 Eliz. cap. 9. _ .: . .. .. . 
Refp. 'Qrfiat act e.ttfnn~ onlp to Fines anti Common Reco· 

veries. ann tbe Court bert cannot take notice of t{Je Exem
plification of il ltecord tbere, tnbete tue JlutiS)nhlton lfJ limit= 
tell; as appeatfJ Cro. Car. 34· upon a 1Reco~n temOl1etJ bitber~ 
ann HilL 7 Car. B. R. tn Prices Cafe, tbe lunge etten autbo~ttp, 
(tbnt if tbe 1Reco~n of a 3lungment tbete Wert remOllen bttber~ 
an action of Debt mourn not Ife upon it ; nOl ma~ an)? ruc~ 
Evidence tller otferen finee, 34 H. 8. ann it latu ntlUfj'tJ bl 
aa tt mere become nUl. Vide Littleton upoli tbe Statute of 
Mert. concerning difparagement. Hob. Rep. 7 8~ @>t. Johns 
Cafe. 6 Rep. Gateways Cafe, anb 37 Ed. 3. Rot. ParI. num. 10. 

f!:be 15atomS ann ~erjennt~ at law wete pearlp to make tn" 
qutt~ tnbat La1tl~ mere ufetJ, ann wbnt not: aICo tbe Exem-: 
plification i~ onlp of tbe Enrolment of toe lReco~t1, ann not of 
tDe Record tt (elf. 2 ann 3 Eliz. Dyer 187, 275. Bro. Record 
49. Co.lnft. 225. ann Dyer 369. Scire F'ae' noe~ not lie up. 
on tbe Tenor of a JReco!'O. ann bp 15 Aft'. 16. a 1Reto~b tti 
Wales caunot be uoucbcn {Jere; anti in a <!tafe trieD at Lent 
Affizes 1656. fucb an Exemplification lUas; not atlmfttett fo~ 
Evidence upon 3llTue of nul tiel Record tn Ejettment, ann fa 
conclunetl pro qller'. 1But it tnaf$ fain on tbe otbet fine, 
'\tuat bete tbe 31tfue f~ not upon nul tid· Record, but tbe Ge
neral Iflue ; ann toe QJ!templificattort come~ tn upon Evidence 
nnlp to toe 3!Ul'P, ann map be fufftclcnt grotUlt'i fo~ tbem t(l 
finn ro~ tfje Defendant. Et Adjornatur. 

at anotbet nap Atkins atguen ,p Defenderite; li>e cften Newys 
anll Scholaftica's Cafe, Plow. Corn. 41 i. tubere tbe Chirographe 
of a Fine tnn~ rsU.1£11 tl1 (!futnence to tbe 3lurp, upon a ~£neta[, 
31true tn Affize, Dyer l3 9· b. ~bt 3!tttp finn a p~tbate act of 
i'tltliamlmt, Dyer 167. Conftat of a ~atent. 5 Rep. Pages 
Cafe. Bro. monfrrance de faits 68. €be 'Oiff'ctenct t~ bcttni~t f( 
~lea or it lRecol'ti, ann (!J;UilJence upon a ~cneral 3ltrue, in 
Whiteheads Cafe, temp. of Wilde Chief BaroD. f.tbe Court. 
bcln an (!f~£mpUfication of a Retolletp, nunct tbe @leal of 
tbe Mayor of Briflow, to be goon C!fUi'Oence to a 3!Utp; ann 
tbe Statute of 27 Eliz. fli'm9 lIttea in tOe point. Vide 39 H.6. 4· 
Dyer 233. Bro. Reco,rds 65· ._ . 

(!1pon a Debate in Michaelmas Term after, it tua~ agreeD 
tbat a (f1101n <l.topp of a m.eco~'O in Wales, mtgbt be giben itt 
Evidence; but tt~ fain tbat an Exemplifi~tion totll11 not, bc~ 

enure 



1:20 Ter. Trin. 16;8. in Scaccario. 

(s) 

caufe tbe C!l:ourt bere OUlJbt not to take notice of anp Curb 
inferfo~ ~eal; but if it tufre etcmpHfien tmtltr tbe Great 
Seal, tf)cn it wouln be Evidence anb Proof, BUbou!Jb tbe Re
cord it fclf lUere 1011; but Wbtut tbe Record It feif iSit in fle= 
tng, ItO Exemplification unOee anp otbet @leal UJiln be an. 
mitten. 15ut it 1na~ Caib on tbe otber fine, tbat It Ulas beIl1 b1.' 
tbe Judges at Serjesms-Inn upon a Demurrer to evidence in 
Whiteheads Cafe, ~bat an €tempHficatt.on tmtlct tbe ~£al of 
tbe Mayor of Briftow, of a )Recoverp tucre, fiJouln be giben 
tn 'lfbttlClttc, tbougb tbe m.eco~ll it Celf COUlil not lie faunn. 
gun Co it tua~ at tbe nett Affizes; nnn per Cur. ttrtafn tn 
tbe nE,tt alljotnfng ~Otmtp to Wales are 110t bp anp €l)tatute 
)LaID, but bp Prefcription; anll tbep ate tam amount to ~rtafS 
lnttbtn Wales, mbere it i~ alJmfttell tbat Cueb C!fllfOenCf f~ groll, 
being tnitbin tue fame ]uri,;;ntction, & Ad jornatur. 

at anotbet bap Baldwin argueb fo~ tbe Plaintiff, f£.bat it irs 
no Evidence, becaufe tue effeCt of toe Re(O~ll onIp t~ etp~elfen, 
11lbetea~ tue R.ecord it felf ougbt to be fet fO!tb in hrec verba, 
3 H. 6. 4. Mich.:2 I. Car. B. R.. Elat·440 . Wright anti ~tt Paul 
Pinder, in Evidence to a Jury, to p~oue it diem c1aufit extre. 
mum out of tue Exchequer, toe lReco!t1 It Celf couln not be 
founb, but a marrant fo~ it, anti all <lfntrp of it in tue 
IDo£ket=15rok tua~ P!otletJ, anll upon a Demurrer it llla~ an, 
jungell to be no Evidence, becaufe a Record cannot be p!ouen 
but bp it felf. Vide Raft. Entries 3 18. I anll 2 Ph. ann Mar. 
Rot. 13. B. R. John ver Jus Langley, '(tOe recital of a Leafe 
11lftbout tlJ£wing it, tttlell to be ltO (!fbitlence UPOll a iDemur.: 
ret. Vide Bro. Records 74. N. B. 144. 28 AfT. 14. 9 H. 7· 9. 
Dyer ,227. Plow. Com. 2 52. Dyer 236 • .IDa Exemplification 
if$ Evidence but in tbe fame (ltourt to P!Obe a JRecO!tJ up. 
on nul tiel Record pleatletJ, but it muff be unllet tbe w~eat 
eeal. Vide Bro. Records 6,. Co. I lnft. 128'. l:l Ed. 4. 16. 
anll toe Statute of 27 Eliz. cap. 3· e.ttenn~ to Common Reco
veries onlp. 3lt muff be glben fn Qtbfbence bp tbe late ~ct, 
in UIte manner aa if it lUere to be pleanetJ, anb tbat muff be 
unnet tbe ~~eat ~eal; ann fa tonclunen pro ~er·. 

Harris verfus Colli ton. 

Tll)C/f Defendant ban a 3lungll1ent at JLalU agaiuff tb~ 
Plaintiff: after n dterbftt fO! Rent of a il)oufe, ann to 

be telfellen allatnft tbat 31ungment, tbe Plaintiff P!eferreb biS 
Bill bere, allellging tbat be COllin matte no p!ofit of tbe fJ)oure 
tJemireD,b~ tearoR tbat ft Wall nemoltftlen in tbe fate mars; 

to 
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to tubtcb Bill toe Defendant demurred, ann Cet6 fo~tb tbe Sta· 
tute of 4 H. 4. ~bat aftft a 3lubgment tbe )l!)attp lball ,\ot 
be fmpeacben till it be reuerfen bp Error o~ Attaint. anti now 
Atkins arguen fo~ toe D::fendant, ~bat tbe faib Statute tuaG 
not introbuatue of a new Law, but beclarnttue of toe Qtom~ 
Ulon JLatu; ann tont it ettennel.1 to tbe 'ltourt of Chancery, 
bp rearon of tbe tno~n~ devant Ie Roy mefme, a~ tbb; 'ltourt 
Itketllife fa, ann fo I£) callen; ann eoHateral qfquitp t5l tuituin 
tue Latu, a~ tuafJ refOU.1cb ill Mich. 39 ann 40 Eliz. in Throg· 
morton anll ~it Moyle Finches Cafe, Co.Jurifditl:iotl of Courts: 
gUll in Duct. ann Stud. 30 • it i.e Caill, abnt tuat ~tatute i~ a 
tca(onable ann equitable lLaw, being mane fo~ report anti 
quiet; ann ill 22 Ed. 4. tt ,~ fato, ~bat after Judgment no 
Injunetion lteJ) out of a Cour~ of Equity; ann tn 22 Car. tIl 
Langham ann Cafe, ]lit tbe D)oufe of Lords, in J1!lar
UatUcnt, it tua~ re£olUell, ~bat after a 3lU'Dgment obtaineD at 
lLatu, no temenp lte~ in eeqnttp; but tbe Court not bell1lJ flln 
it tua~ adjourned. 
. Qfierttiatn~ fn Michaelmas Term Finch tltguel1 fo! tbe De
fendant. I. {pe conl1nctell botu tbe ([emmon )Law thlln befo~e 
tbe @>tatute of 4 H. 4. l1>e Caib toete tua~ an Equity, aa ap· 
pearf,J bp Doctor anll Student, tubicb tua~ part of tbe Common 
Law, tboullb regulat tr>!oceening~ ttt Equity tuere not known 
tUI of late ttme~, Vide Articul. fup. Chartas, cap. 5. Co. 
Mag. Chart. 55 I. ~bete manl' Qtlfj of J.'J)arIiament ate etten, 
tuat aftet n 3lullgment tbert tua~ no temenp fo! tbe Defen .. 
bant, but tn Parliament, otbzrtuife tban bp a [[nit of Error, 
11! n mrtt of Attaint; ann that tue <!Common Law tuaJ) tbuJJ; 
appear~ bp tbe Statute of Gloc. cap. 4. ann Wefrrn. 2. cap. 4. 
mbere artet 31ungment bp default, tbotlgb bp <!CoHunO", a 
JLeitee to! pear~, O! a feme,<!);ouett, couln not faUine; anti 
in 2 R. 3. 2 I. ann ttl Bratton the JReafolt t~ giUen, viz. 13e .. 
tauCe w>arlialUcut~ \t!ere to fit once o! twice a peat to telJler~ 
(ucb ®lte\lallce~. ann it appears bp 13 Ed. 3· prohibit. €bat 
aftet n 3lunlJmcnt obtatnen at Law, ft Prohibition lap to tf}c 
~ourt of Chancery. 

ttben be conuneren tbe f5>tatute of 4 H. 4· I ft. in tnoln~, 
:J d. in meantng. 'Qtbe \Uo~na botb tn tbe ~~eamble, ann til 
tbe 1i3onp of tbe aa, are full, anD impo!t a pofitine rellraint ; 
tbep ate, tbat the Party {ball reft in peace; ann it Fine i~ 
callen finis, quia finem liribus imponit. t1rben fo~ tbe meaning, , 
f1)e fatll bp n~atuing tbe ~attet in quellion obet again in-Equt- ' 
ty, tbe Law i£) fubuerteb, ann tbe 3lunge~ Ultll e,ttenn tbe ltlo!n$$ 
of an at to <!tafe£; of equal ~trcbtef, Vide 10 Rep. Bewfages· 
Cafe, upon:2 3 H. 6. 

Obj. 
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.. Obj. ~be Statute ettentlfl onlp to a rever[aJ, lDbicb cannot 
be bp a @)uit bere. . 

Refp. ~be fruit oftbe31ungment t~ [loft bp a ~uft fn Equi
ty, ann tbat is a ~ifcbief equal to, ann t~ in ttfeet a Beber= 
fal of tbe 3lungment; ann fneb a collateral act tbe QtfbtHan5l 
caU appellatio Curatoria; aun it if.) fain itt tbe Reg. 62, 63, 
64· to be in enervationem Judicii; ann tn J 8 Ed. 3. Act de Par. 
liament, num. 32. it f£i callen fa. 

Obj. at JLatu one gaion Itesagaintl anotber, ann tbat boes 
ill effea take awap tbe ~ffect of tbe fo~mer. 

Re[p. ~be ~tatute iJttJ not fntenn to alter tubat tuas Com
mon Law befo~e; but tbere 1tla~ nn telter tn Equity befole; 
aun tbetefo~e tbe laff \Uo~nfl of tbe aa no not ettentJ to ft. 

Obj. ~be conffant ~~aaice tn Chancery t~ to tbe con:: 
trar!,. 

Refp. ([bere tna5l no fucb ~~actice fo~ I 00 pear~ after tbe 
@>tatute of 4 H. 4· l1la~ mane, viz. in H. 7· time, ann befole 
in 3 H. 5· nu. 46. 15 H. 6. cap. 4· ~fie t0artie~ fletn into 
Parliament COl teltef in all Affize after 3lubgment; ann in 
3 H. 6. Rot. ParI. num. 22. ~ue BHhop of. Ely bailinlJ reco. 
lle~£1l400 !Jeres; of. !Lann ill Wisbicb, tbe ~attie~ betook 
tb2~~,fe111ef$ to tf)e Parliament; fo in 3 H. s· num. 17. vide Co. 3 
10ft. 123. 

Obj. 3111 9 Ed. 4. an 3lnjunttion \Ua~ granten after lung
mel1t. 

Refp. 1l3ut tit 22 Ed. 4- it tna~ nenien ; anti it tJoe£t not ap.: 
peat in 9 Ed. 4· but tbat tbe ')6f1l l1la~ e~bibften b~fo~e lung: 
ment. 

Obj. ~bete are man!, Prefidents fOl it. 
Refp. Judicandum eft legibus- non -exemplist €:bere are it 

tboufanll Prefidents fo~ a Capias upon a Recognizance in 
Chancery; but a tboufanll mo~e cannot make it to be Law; 
ann manp par~ rub fiIentio, o~ upon tue fole i'pinion of tbe 
Chancellor, wbo i~ willing to enlarge bi~ otnl13!urt~btafon. 
, fiI>bfn be confib£ten tbe Statute Of ;3 H. 8. anb arguen tuat 

tbat Statute tIill not enlarge tbe Statute of 4 H. 4. o~ let ill anp 
gutboutp, in QEquitp, after a 3/UtJgment at lLaw; fi.Je fain tbere 
l1ln~ no Book of Orders in tue Exchequer befo~e I Mar. ~n 
A udita querela i~ fo~ QCommon lLam . Qfiquitp; but no temen!, 
Ite~ bp an Audita querela UpOll 9J3atter- tbat mtgut babe been 
plealleb befo~e 3lungment, a5l tbe ~atter containen tn tbffJ 
15t1l mfgbt. 
~ben be cOl1finere'O of fome autbo~itieG; ann I ft. ~bore 

tbat mane againff btm, 7 H. 7· I I. Tenant by Statute Merchant 
ultel.letl in ~quttp upon tbe Statute gf Gloc. cap. 4. 

. Refp. 
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Refp. fitbat" tnafj upon a lltecoberp in a .<!tOUt,t ~f Ancient 
~emefne, tubicb not being of JL\eco~n, ifj not tllttbftl tbe Statute 
of 4H. 4· 

Object-. 9 E. 4· lRelief in fllciuitP after 3lungment. . 
, Ref p. ~bat tf$ contrarp to lLatil upon tbe ReaCon ttiere 

giben. , " 
Object.,/DoB:. & Stud. 3 I. 
Refp. ¢bat makcfj to~ me ratbet Iban agatnll me. . 
ObjeCt. 9 Rep. 99· Stam£ Pra::rog. 65· ~bat tbe (lCbattcelloi 

flat' a llouble power, legal ann equitable, ordinary ann extra-
ordinary. , . ' , 

. ~efp. ~bat ffj no p~oper l1fninction to be utge'O ttt a Q!:OUtt 
of lalll. 

Object. Dyer 2 i, 22. 3lnjunctfon tbere after a 3!u'Ogmenf 
at JLatu. 
. Refp. €bat. tlOCfj not app~arbp tbe 1?mk. , 

Objea. 1n 12 Jac. tbe 3lungc~ were of opinion in <Zl:afe of 
Pta::munjre, tbat tbe Chancery coulll tcIiebc aft~t 3lutlgment .. 

Refp. Vide 3 Inft.. ' 
~bt autbOlftfefj be ettetl fo~ bim, lUere I3'E. 3. Prohibitoll 

il. Crompton's JurifdiB:. de Courts 57. Throgmorton anti 8it 
Moyl Finch's Cafe,Mich.39 &: 40 Eliz.Co.Jurifdia.de Courts tit. 
Chancery; anll tbcit lUas tbe fame gtoun'O of <!fquftp tbat fsi 
p~eteuneli to be bere, 3 loft. 123~ 4 Prefidents tber£. ~be 20th 
Article againff Q!arnil1al Wolfey, Co. Mag. Chart. 5 5 i~ Pafch. 
i3 Jac. in Hab. Corp. fo~ Glanv,il ann Allen, 17 Car. Tomfon 
ann Hollingworth's Cafe in B. R. 3ln Debt, Wbere fucb it 
mattet as tbe ~qutt!' of tbitl 13iU tuas pleaben anll obet:; 
tUle'O, 23 Car. Lumbrey ann Langham's Cafe in Parliament ac ... 
cord. ann (ontlullen fOl tbe Defendant. '"\ ' 

Atkins rO~ tbe Defeod,;mt etten Moqrhead annOouglaCs·s Cafe 
in this Court, 165 5· ab~unJJen ,upon Qtgumellt.m point. 

Stevens pro Quef. .J!)'e fain; tbe Q,COUtt bere noes nottlt:: 
fermenllle tilitb tbe 3lungment ; tbat rellfJ tn peace; tiut tuitb 
matter dehors; anti tbat cannot, be ; Law tbat £tclUllefj ~= 
qUftp. i1Je argucn tbat tbe Statute of Pr~'m\;lpire coulD, not 
potrtblp £ttenn to tbe Chancery; ttO~ tbe Statute of 4 H~ 4· 
fo~ tbat tbe 31urifntction of tbe QtOUtt of Qtbancctp in ~qutt!' 
lUatl hot tben in being, ann tbetefole (oulll not be reat~fnct1 
Ill' tfjat lLa\U. ; " ; '. ' , 

3ln anfuler to tbe taearons allengetl bp tbe lo~b > Coke to 
tbe contratp, be fain ;,~ I. ~bat' ~10tbing trFable at Lam tna~ 
toucl)ell bette 2. ~bat tbe 113attteSl arent pence atl, tll 
~leatitng, but not tn . czequttp. 3· ttbat na matter tn 01 
upon It\ecoltJ fS in quelUon) but matte!; dehors: ann tott .. 
ChlnelJ pro Quer. ". B 2 ~t 
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< ~t ditotber trap it was argUtb bp Shaftoe r~l .t~e Defen
dant: Il)t ratD, tbat at tbe Common Law a Ptohlbnton tnoUllt 
lie, 13 E.3· Prohibition II-IPe urg~n tue Statute oC27 E. 3: 
of Pr~munire, ann tbat tbe tuo~nf4 (Ih at.ner Court) etttnlJ to 
ttt'ftain tbt €OUtt af Chancery. I. laecaure aU otfiee tuaps 
.of abofoing 3lungments ate bp tbe Common Law, ann tbtrt~ 
fo~e not ~entennen to be Pleclunen;, a5, bp ft mtit of Difceit 
to~ want of Sumt!1dns, 35 H. 6. 44: ~p A.udit~ Q!lereJa, tnbtcfJ 
~ an eqpttablt altit •. 13p CertIficate Ul ~ffife N. B. 193.~ 
'15!' an aaion of all htgher nature, &c. V td. PIowd. Corn} 
393. 18 E. 3.15. Dyer 3 1 5. 2. ~be jWartiefJ wtu ntUrt fie 
at peOtt, ltlUitb tfJe Cdtnmon'Law utmJl at, anti tbe WO~l1f$ 
of tbe Statute plainl~ neRgn, if lfungmentil at I.aw tballlle 
quttttl1nttl ttftertt111ttJs; tll Chancery, -Vide Co. M<1g. Chart. 360. 
Doft. & Stud. 3 I. & Co. Lit. 168. Judicium pro veritate acd
pitur, Vide 9 E. 4· 39. Attaint lie~ not at tbe (s~tt of an tn
fant~ uilOn tbe Came Beatun. llJiS 3d R.ea(on be grOUl1bet1 
OpO" Magn. Chatt. Nulli negabimus, nulJi diffel'€mus Jufiitiam, 
~c. ann refetren to tbe Lord Cook's Commentary Upon tbofe 
~~ns. 4 •. ~be lRflJbt betlllf,tt tbt ~ttftS tg bounn Ill' tOe 
31ut1gtl1ent, VIde 'J7 H.8. 15. 37 H.6. 14. 'QCbnt tbe CZCoutt 
llf Chancery, ll1ttb nfpcct to ~tttbfttgJS tn (!fqUft!', is no 
Court of R.ecord. 5. to qutllfon tbe _matter in ~qU{tp t~ 
to n~atb ft ad ~liud e"an1en; becaufe W>!otrebfltl!f$ tOne ate 
Ujlon writte~ bepofitions anll not viva voce acco~tJfnlJ to ttre 
<!roufteof ~tpal~ itt Q[:otrtttton lLaW, Virl. Hob: Rep. Dar
cies Caf~, 32 4. alttl Manwaring's €afe, 203·anl1 bp tbf!! 
ll1ean~ tOe Courts of Law tuotUn be mane tl>tlnbmaft1~ to tb~ 
Chancery. ",' . ~ 

Objett., ~be Penalty o£ tfJe 1;on.b f~. rttobtrabit at Law. 
Refp. t:be lalu, allo1t1t$of a Mlfchlef ratbtt tf)an an (n

convenience; ,anb tf)e Bttobttt' of tbt ~malt!' map be pze; 
Dtnteta flp ttbfbitfn g a 13m" befoae ]un!Jtl1mt, L 1 t. p~' 23 I. 
Dott. & Stud. 3 I. ,,' ~ ." 

Objelt. flCfJe tuoltr$S (in :lU~er Coutt)·fit 27 E. 3. tro not tt#~ 
. ttUt'l to tbe Chanc'ery. ,. '. . j 

R.erp. 3[" tbe ~tattlte Dr 16 R.. :2. C. 6. tbep ate ro ttpountrt1Y, 
Vid •. Parker ~in vita Stratford attf)billJop 'Of Canterbury, anti, 
DV) E. 4· 6; tDtp tttentJ tfl Ecclefiafiica1 Courts tn England. 

Object. 7 H. 7. 12., per Keble, tbat lRelefflie~ fit fncb QI;are: 
Refp. ftfJat tfj but tbe tlttglt oPinion tlf it @YCt'tant., : 
.Jro~ Aufhorities tJe tfteb, 10 H. 6. 14~ tbatt{}e €rtt'f·om Of 

L6nd()n\1oe~ nett ettehtl to tt 3!ttngmtnt. 9nD 2J E.4. 37. 
Doct. & Stud. c~p. 18. Co. of Prxmtinire, 3 Infi"" Norrke', 
Cllfe, Dyer 20 I .fltbat aftet !trotmicntupon infpection 'of an 

Infant 
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Infant no fattber ~,taminatio1t is allotuell itl Chancery, Dr. 
Smith's Cafe, Mich. 13 Jac. B. R. I I R.ep. Magdalen CoIl. Cafe, 
ApOey's Cafe, Pafch. 13 Jac. & Glanvirs Cafe, Bulfrrode 2 R.ep. 
302 • Co. Jurifdiet. de Courts, 83. Keilway 42. 'Qtbat tbe Chan-
cery f~ but of late llanlling lDttb refpect to ita fttraO~tltnarp' 
ltttt~tJfctbJlt, Hob. Rep. :2C3. Candilli's Cafe, Dyer 20. 

Montague pro ~ef. 'Ol:be Siatut of '27 E. 3. of Prcrmunire 
i~ not pleal1en bert, no! l1oe~ it e,rte11'O to tbe Chancery; tbe 
ltlO~tI alibi bp 5 E. 4. 6. tttenb$S to tbe fltourt of R.ome ann 
Ecclefiafiical €ourts, not to tbe Chancery" lDbttb i~ a Limb 
of tbe Common Law; aun tbe Chancery tua$S tueU known at 
tbat time, Vid. Plo. Com. 32 t. anll Co. Jurifdict. of Courts, 
tit. Exchequer. Qtbe 1t1o~n~ in peace relate onlp to tqe QCourts 
tn tubtcb tbe 3/ul1JJmenttt ate muen; anll cannot be fttenlletr 
to QCare~ ltlbftb tbe Common Law cannot ftRmtn ; ann Doer. 
& St ud. 31. l10efj not p~obtbtte tbe (If,taminatfon of a matter 
tn Equity. .mo~ can a Qtourt of Equity annibilate o~ call 
tn quellton a 3!ubllmrnt, but onIp mitigate tbe 1lii~O~ of it 
tn fome Qtare~, tnb'fcb anfwet$S 13 Ed. 3. Prohibition. 30 Ed. 
3. 14· 

ObjeB:. Co. Jurifdifr. tit. Chancery. . 
Refp. flCbe point ttere tuae 1t1betber tbe fame matter tounl 

be e,raminetJ ober again, lnbttb ball receitlen a betermfnation 
at JLa\tl" ann toot fg Itot CUt Qtafe+ 

Ohjelt. Co. tit. Pr~munlre; ~bat tbe Chancery ffi 1t1itbin 
tfJe Statute of 27 E. 3. of Pr~munire. 

R.efl'. €:be queftfon ig tbetf npon tbe bet!' fame matter tbat 
ball been tr!'el1 at JLatu, ann Jftaun nun @ltlrteptttiourner~J' 
lUbtcb tbe Court tbat gabe lIungment, couln well enquire tn# 
to anti tletermfn. ann Langham's Cafe concetnen exceffive 
damages onlp; ann tbe Defendant p,etttfonetl tbe ~atlfament 
lUbftb 4 H. 4· p~obfbttts; ann pet in tbat fltauCe tbere tua~ 
a rte\ll '(tt~al b1' an I)~tlet in Chancery, Vide 7 H. 7. it. Dyer 
201,301• Et adjornatur. 

The Attorny General at the Relation of Thomas 
Ceely t1gainfl Geo. Bagg and John Matiham Efq;. 

In an Information. 

T· Jl><! <!tafe tuaf1, t::bat eSir james Bagg .fatber ot tf}e De- (6) 
. fendant George, being an Accountant to tDe King a~ 

Jaecefuet Or bi5 fltuftom~ tn :2 Car. JIlt 3 Car. Carew ann 
Gregory bl' D~n of 'lSfttgafn nnn eale entolletl batgainen 

ani! 
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anti fOlb to tbe Defendant George ann bi~ ij)etrs, being tben 
of tbe Qge of nine ~ear~, tbe ~anno~ of Leigham fo~ 1200 I. 
patti ~p ~it James Bagg, tnbo aftettuattlfj ~teCefben tbe l\!)~ofitS 
]juring bh1 ILife, ann liven in Aug. tbe 14th of King Charles, 
befng ennebtetl to tbe King in tbe fum of 22500 I. fo~ tbe ~u, 
fiom~ bp bim teceiben in 12 Gar. gftft bt~ beatb a Wrtt 
of Diem claufit extremum tlTuen bearfng bate tbe laff bap of 
tbe p~ecenillg Trin. Term to enquire lnbat JLann~ be ban lUbe" 
be became tnbebten to tbe King; upon tubfcb it tna6 founl1 
tbat be tua~ tben inter alia refien of tbi~ ~annol, anti tbe 
JLann~ tnete feliEn tnto tbe King's f!>anb~. afterlDarbSS tn Hill. 
Term 1649. tbe Defendant George Bag pleanell as ~er:te, 
hant to tOe (!f,ttent, tbe faib Qtonbepance in 3 Car. ann tbe 
Attorny General upon confilletation of tDe fatn Q!onbepance 
cutten a Nolle ulterius prefequi; tubereupon 3!ungment lUa~ 
giben, tbat the Hands of the Keepers of the Liberties, Sec. 
ilJoulll be amoved. , 
, aftetl11arn~ tbe Defendant George (otnpounnen fo~ bi~ (f, 

fiate, being fo~fetttn fo~ Deliquency; ann anotber perron, 
inbo ban pain tbe Qtompofitton ~on!" ban it mo~tgagetJ to 
fJim fo~ bi53 0ecutit!' befo~e tbe Information e.tbibitelJ. ann tbe 
Cou.rt tuas ofopiniol1 tbattbi~ ll1a~ Fraud apparent; ann (ulfttient 
.fuatter 'Otfclofe'D, to fati~fie tbem, tbat tbis; ~anno~ tua~ tbe 
<!Effate of ~ft Ja. Bagg, being putcbafen tuitb Dh; ®onp, ann 
tbe ~~ofitfj receiben b!, bim nuting btss ILife. $lnn tbe!' tuouln 
not ttl' tbe fcaun~ ~bep were alro of opinion .tbat tbe <!f.tte~ 
1lla~ tueU e~ecuten, tbougb tbe [[ltit bo~e T eile btfo~e ett: 
james)~ beatb; ann it tuaa a goon [[tarrant to make £nqutr!, 
after bi~ tJeatb, untJer tbe Jpanb~ of tbe Treafurer ann Chan .. 
cell or of tbe Exchequer, anna"O~tJfn!J to tbe common coutte 
of rucb mtit~, tubfcb neber peat: Tefte tn tDe Vacation time, 
but ttOnt ~erm to ~etm. , ')Sut. tbe!' tJoubten tnbetber tbi~ 
3lutJgmertt, a~ft i1l entren tn~tbouta Sa\vo Jure llJoUln binl1 
Ol no, tbe Amoveas manum being abfohlte : '']3ut tbep aii ~ellJ 
tbat tbe Statute of 4 H. 4· c. 2 3· noe~ not e,ttentJ to tbi1l Q,Cafe of 
it Nolle profequi. Et adjornatur. 

aftettnattJ~ til Mich. Term tbematter tuas; argueD, ann tbe 
mueatOR tua1l tubetbet o~ no after Cueb 3!utJgment a~ afoleraitJ, 
tbt ProteCtor couln b~ing tn queffion agail} tbe balttlitp of tbilt 
<ltonbepilnce fo~ Itaun. . 

Hardres. 31 concetbe be cannot. I. a 3lu'OlJment being 
once gUlen bp a Court upon matter of laa" tbe llaUbftp tbete~ 
of can neber be blawn fn quelUon again 'fo~ t~e fame mattet: 
upon farther Evidence aftetUlatt'la appearing to contr,atJta tbe 
fame; fo~ tbat were to b~ing in quellfon tbe Gtrebft anttDurp 

, . of 
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of tue Court. ann tbe )Rule t~ de fide & Officio Judicis non 
redpitur qua:ftio. anlJ tOe E\efult of aU bere i~, t~at becilufe 
(!Ellineuce ann ~attet nom appear£S to toe €ourt to clear tbe 
Fraud of tOe Qtonllepance, tberefo~e tbat ]ungment man no1ll 
Ite tmpeacb£tJ. 'Qtbi~, 31 fup, ifJ to tat tue Court in point of 
tbeir ~~un ann Dutp, tnbieb augbt not to be, ann wouln be a 
mean~ to make @)uit~ perpetual, I & 2 Ph. & Mar. D'yer 114 •. 

Vaux's Cafe. an Affize tuaSJ b~ougbt fo~ tue £lDff'ict of it Phili
zero Vaux being abmftten a Philizer, tuas put out of tfs; SOf:: 
fiee bp tbe Court fa~ abfentfng bimfdf ann letting bi~ fDfftce 
to farm, ann tbe Defendant Keble tua~ put in bi~ place; pet 
no Ja£(O~tI \lla~ mane of Vaux's llifcbarge, na~ tuns be calleh 
to anfUl£t fo~ bimfelf. ann fn tbe Affize tbe Plaintiff tuauln 
babe ban tOts) matter tnquiren into; but it \t1a~ not al1rnirten : 
.fo~ tbe Court babing betermil1en tbe matter of fact; tots) tuas 
ratber a pofnt of trpal tban a 3]u'Ogment, aun fiJollllot nom 
be tnquiten into. 

I Mar. Dyer 89. b. Verney's Cafe. a .fine tua~ lellfen bp a 
Feme Covert, tubo iJpcn befo~e Qtertilleate ann ~ngtolfement, 
anll tbe Jrine aftetWartlfl cettU1en anll allebgel1 fo~ Error in fait, 
tbat tbe [[(oman llpen befo~e tbe Tefie of tbe Dedimus; tubett= 
OS tbe.l1unge ball cetttfien tbe Qtonco~tI taken after; anll tbtfJ 
tuas; not anmftttD to be quelltonen after tbe <!tettificate. 

F. N. B.21. 3lt ffJall not be aUengel.1 agatnff a Judgment, 
tbat tbe Verdict patrcn fo~ tbe Plaintiff, ann tbe Court tntten it 
againff bim. 

9 E. 4· 3· 3]1 llJaU not be anc'OIJel1 tbat tbe <?ourt galle 3!ung= 
ment one tua!" attn tbe <ltletk~ tutren it anotber tuap; foi 
tbf~ i~ mattet of fat! ann againft tbe lReeo~'O. . 

Jjf tn Mayhem tbe Court upon ~.tamfnation ntTer~ tmma!Je~ 
too bflJb; o~ if tn Dower tbe!, ttl' b~ Proofs tnbetbet tbe 
')Baton be nean tl~ aUlle ; o~ if upon infpetting an Infant tbep 
atJjullge bim to be of age; tbere matters ff)aU uetler be b~ougbt 
in queffion again upon better Proofs; fo~ tbi~ bl in effect to at· 
tatnt tbe Court, tmpeacb tbetr QJ;te'Oft, ann make ~ufts) pet" 
petual. 

Pafch. 1656. In the Exchequer. Chamber in Sir Thomas Wal-
fingham's Cafe; 3]" a 'Will of R.eview it tnaS)belb tbat tbere 
are but two gtounn~ f01 rebcrftng Decrees; tIle one CO! mat= 
ter appearing tn tbe bonp of tbe Decree, tbe otf)ec fo! nelU 
matter atifing Once tbe Decree; but nat f~ ~rtO~ in 3]ut'Jgment 
o~ want of p~aof, tubtcb come~ up to out <!tafe; tbat bette!: 
p~rof o~ mattet apparent, hlbicb appraten at tIle time of gitling 
tbe 3luDgment, ffJall not b~tng a fo~mer 3!u'Ogmcnt in queffion; 
if it llJoull1, it tuoultl be a 19~dinent of llangerou~ QJ;onfe. 

quencfi 
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quence to toe quiet of ~en'~ 3lnberttance~. ~atter~ de 
hors, a~ tbe Death of a taartp, o~ tbe 3!ullJJment of tOe Co
roners tn an £!OutloWtp, no not cotu:ctn tbe Judgment of tbe 
Court it felf, ann tbc!' map tberefolf be n~alUlt tn quetlton, bitt 
not a matter onte queiUonen aun antutlJJcn, '2 It. 3. 20. 

3lf upon an Information tn tbtti Court fo~ PriCage it appear 
upon tbe Defendant'& ialea tlJat tbete waa not a fufficient quail .. 
tit!' of Ultnc~, ann 3!ungmcttt t~ iJinen accO!tltnglp upon tbe 
Attor~ey-Gener3rs <!tonfelTion, tbts mattel: can ncber be n~a1Un 
fn qu£nton again upon an Englilh Information upon (!J:itrum" 
fiance~ of Jfrau'O; ann it ill tbe uCual (OUtre tn furb qcafe~ 
t9 p~efet a ')Bill befo~e Jlu'Ogment to ctam!n tbe .!fraun, wblrb 
fiJelDlJ tbat after 3lungment tbere t~ no temetJp: ~o bet£'. 
~p 2d lReafon fe, becaufe bp the Jjungment tranfit in rem 

judicatam, 6 R.ep. 44. b. Higgen'g Cafe. 3lf a 9Wan babe 31unlJ~ 
111el1t upon a '1l3onn,an'O lIpe, bf~ Qf.tecuto~a tl)alt not commence 
a new aaion upon tbe fame £!Obligation; becaufe tranfit in rem 
judicatam, wbtcb t~ a tbtng of a bhJber nature. ~nn tbe tca.: 
Con tbere lJibe~ i~ bectlnfe elfe aaton~ anti 3iu'Ogment~ upon 
011£ ann the fame calife of g:ction wouin be infinite, to tOe 
petpetuai mc~atton anti QtbatJJe of tbe ~ubJect, lUbtcb tOe 
lLaw, abottJg. Interefl: Reipublic~ ut fit finis litium. 

16 H. 7.56. 13 E. 3. Efiopp .• 80. 19 R. 2. Eft:opp. 281. 3lf 11 
IDll'O be enroIletJ, o~ Jiu'Ollment gtben fl!Jatnll toe Defendant 
upon a lReleafe plcalJCll, be luall ncbet afterwatl1lJ be atJmttteti 
to fap tbflt it f~ not bi~ IDtt'O, o~ toat it ifl a goon Releafe; 
fo~ t6t~ wouln be to impeach tOe point ttPE'O : 13ut in a col· 
late~al point be map, tl~ to fap tbat be bn'O notbfng ttl toe JLann~ 
at tbe time (if tbe Releafe. 

3d1 y. ~be fame Cou,rt cannot e.tatnitt tbeir own ~tro~~ tn 
il fubfcquent ~erm, F. N. B. 21. becaufe tt WOllin be (11contle, 
uient. 

4tb1y. 15ecaure in tbf~ Qtafe tbere i~ ItO Calvo jure, tbe fo~c& 
of Wbtcb fa tn tbbl a~ tn other <!Cafe~, viz. tbat tbe Common .. 
wealth fiJall not be p~etuntcelJ, tf it babe a better (tttle. 3!t iSS 
in tbe nature of a Proteftation, tuhtcb ctClu'Oe~ it Conclufion, 
:2 E. 2. Voucher 108. lIf a ~an cntet into Warranty of J!.,antls, 
tbig £.ttenn~ to a tRent ttruing out of tbe lLanll; but if be en. 
tet into tbe martantp fabing bis tRent, alr~ tuell. 
~be Want of a Saving bas alttJaps uten to canclu'Oe tbe King, 

not fo a~ to 'Ocbae bim of altp otber ~ttle, but to CilllClutle bim 
in the ~itle trpen. . 

Object. ~be Protector at tbt~ tate Will be tn it WOlfe Qton« 
bitton tban a common perron; fo~ be c@nnot baue a Writ or 
Error. 

R.cfp. 
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Refp. .Jao be i~ not; fo~ a mlttt of Error Itc~ fO~ tbe One 
i£$ tuelt a~ tbe otber upon an £ttOltCOU~ 3lungment; anll tuis; 
i£$ common tlttpetience; but in tbt~ <!tafe tucre iJ$ no tearOlt 
1nu~ be fiJoulb be in R better coutlition, bccaute it t£nn~ to tue 
l1ifquiet of tut ~ubjea • 

.fo~ autbo~itiefl be t{tell Mich. 12 Jac. B.lt. Baggs Cafe. Bulfr. 
2 Rep. 245. 3ln a Quo Warranto upon tbe QClafm of a jfo~reff 
bp bettue of a Charter of ming Henry n. ann ]!utJgment gtnen 
upon tbe Attorny Generals confemon of tlJe ~Iatm, anti tuere 
belD tbat tbc Attorny Generals QtonfelTiotl anti ]jUDgment upon 
it btnDfl not tbt King aSJ to matter of iLatu, but tbat a~ to 
matter of FaCt it l1oefl, tubtcb i~ out betp <!tafe; fo! bere tUg 
mattet ann citcumftancefl of tbe fact ate tue ntountl of tbe 
Judgment. 

30 Gar. Exchequer, @1ir Edmond Bacons Cafe. In a Quo 
Warranto fo~ certain JLtbecti££$ (Iaimen, 31unnment war:; gluen 
upon a like Qtonfelfiolt of tbe Attorny General, anti tbe fame 
bUftnction taken ann agreen to. 
~o upon tbe tubole ~Rttet be conclutlcl1 pro Defenden~ 

tibus. 
Shartoe arlne'll at tbe Came time on tnt otger one. 

s 
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be T ermino SanCl:i Michaelis Anno 
Domini 1658. In Scaccario. 

T' )1) 3I@)QCermJohnDorrington(!ffq;bana Patent fo~ tbe 
IDlftce of firfi Remembrancer in tbt~ Court 5 but tbt 

Court tain btm, tbat not balling QC,tperience bfmfeIf, be tnun 
finn an able Deputy 'to e,tecute it. ann tbat tbe ®~ant of an 
-IDtftce to an un~ltUful perron i~ void, llSS in Scrog's Cafe, Dye~ 
165,. Be 1ft loft. 3· Qntl bla abmiffioli mass refptten fo~ tbat 
eaufe fo~ two Dap~, but at laff arter tbe abmonttton be ll1as 
aDmitteD, tbe ~ourt telUng blm tbep ban manp lelefinentSS or 
tle"ping Qt1mftfioll to rucb [)trl,er~ fe~ want of elttll. 

Button agdinfl Honeyo 

J-.fa an Englifh-aiU _fo~ Vicaridge.:Tytpes in fome flCOlnn~ in 
Kent, ! tbe Plaintiff bin not eet faUb ill btss Bill botu tbe!' 

b came nue to blm, tubetbet bp Prefcription o~ Endowment, 
a~ be ougbt to bane none, anti ~tcepttott tuas taken to tbt~ 
at tbe bearUtg, after Qnftner aun IDepolitton~. ann tlJe (!l;t= 
teptton obfl:.rule'O, becaufe tbe Defendant tJorss bp bbl anfutet 
anmit btm to be Vicar, anti tbat tbe Tythes in queilion ate 
bi~ nue; but infifff) onl!" upon ~a!,ment ann @)attafactiolt, 
Q!1od nota; fo~ it baa betn often rulen contrarv, it being tue 
llt0unn ann founilatton (If tbe Plaintiffs flrttle. '15ut tbe ")6UI 
lt1a~ aftetlllatD~ difmifi: upon tbe ~£rit~ 1Uitb 40 s. Qtotl~. 

Alderman Langham againJl and others. 

T ID an Englifu Bill fo~ Tythes of certain 1P0ure~ in London 
I .. acco~nittg to tbe Atl: of j7 H.8. ann to balJe a tJffcouerp 
.of tbe 3Jmp~obementS of JRent ; tbe Defendants fll tDeft QnC .. 
tuer~ ret fo~tb a <!l:uftomnr!, laapmtut in lieu of au Tythes. 
gnll <!I!~ceptton tuaa taken to tbefr anftnerJ,1, becaufe tOep no 
not niCcouer tbeft JRelltS$, but relpc upon tb£ft anftuet de modo 
decirnandi. ann tbe Court beln tbrtt tue Modus befttg aUetlgen 
no otbertutfe tban bp tuap of An(wer, tbep olllJbt Itketlltre to 4 

babe ret fo!tb tbe particulars of tbeit ment~, ann anfwer ta 
all tbe patt~ of t~ Bill ; but tf tue Defendants ban pleaded 

it, 
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tt, tbep mtnen not babe anftueren to an!, otbet mattec, ann 
fo it tna~ ruleD, tbougb obj£ctetJ, tbat if tbe @~oof~ were a" 
gafnff tf}em upon tbe Modus, t{)fp mtgbt tben anftuet upon 
llntertogato~ie~ to tbe particulars;. 

Rich againfl Barker and others. 

U JlDI)Ja an Englifh Bill to babe Contribution totllattJfl (4) 
tbe Jaepatrr; of publick Bridges wftbin tbe ~annt1~ of 

Sunning agatnft tbe Irltbol'o anti Qf;oppbOlU ~el1ants; ann 
Cueb a~ ban part of tbe [)emerne~ of tbe ~annol bp tue puts 
'bare from tbe Crown at Ceuetal ttme~. 'Qtbe Qtbarge being 
upon tbe Plaintiff ar; JLo~n of tbe ~at1no~ .ratione tenurre; 
tbe Court belD, tbat tbe ancient jftrebOlD 'Qtel1ant~ ann (ltop!, .. 
f)olnetS ate not liable to contribute; fo~ notbfng ifj part of toe 
~anno~ but IDemerncSi ann @)etbices, ann not tbe lLalll.1~ of 
tbe 'UCenantJj. ann altbougb tbe Qtopp:bol'llerfl wete enfran-
chifed, pet tbep are 110t cbargeabIe; Jo~ tUc. Enfranchifement 
onl1' alterfj tbe mannet ot tbeit 'QJ:enute~ ,'OLbe!, betb 1U\~{uire 
tbat all, tubo babe an!, part of tbe Dfm~rne' JLatll1~ of tbe 
Mannor b!, putcbafe,. are Hable. anll tbat if cefry que trufr 
of tbe Demefnes tn ~otretrton 01· Jaeucruolt be namelJ, tbat 
it f~ f"trident in a Court of Equity, wttbout malting tbe '€e= 
nnnta of tbe Lan'll o~ tbem iK tbe Beuetllon ~attte~, Vid~ 
F. N. Br. 325. de Exoner pro rata portionum, ibid. 64. 15 2 • 

Sir Rich. Minthal and Spicer. 

U~ID JE1 a @>uggellion to baue a Prohibition to tbe Cltourt 
fo~ Probate of Wills, &c. to nap tbe Probate of a 

mUll of JLan'Os an'll ®OltJ~, becaufe tbe Teftator waa non 
compos. 

Ar:kins arlJue'll, tbat upon fncb a ~u!JlJetlfon aa tbifJ, tDbicfJ 
goeSj to tbe whole Will a General Prohibition ougbt to go :, 
fa upon ~uggetlton of a R.evocation Ol no fuch Will. i'tber" 
wife tnuete tue ~ugefftolt i~ particular an'O concerua tbe Lan'lla 
onl!'. IPe eftetl 6 Rep. 2 3. tbe ~atqutr~ of Winchefrers €afe, 
Hob. 290' SerIes ann William's Cafe, Pafch. 10 Jac. B. R.. 
Semain's Cafe, Cro. 2d Rep. Egerton's Cafe, Cro. 1ft Rep. 94, 
114, 115, 165,391. Vid.Dyer 201. Et adjornatur. 

at {Hotber nap Stevens arguen againft tOe Prohibition a~ 
to tbe Goods. anti tbe Court neclaten tOat ul1ler~ tbe Plain~ 
tiff tnonlU IJO to 3ltfue tbf~ Q[:etm compos 0: non-compos, tbcp 
lllOllin not grant a Prohibition. 

~ 2 James 

(5) 
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Jati1es lewes Efquire 'labztiff, ver{tts James Colih
fon and Mary his Wife Extct;ttrix of ThOll1JS 
. Dockwray-, Deft·ndants. 

T tP ~ Plainti.fi b~ingSS an. action O.f Covenant upon toil'S 
Covenant m a Vitti, V]z. toat It tl)all ~~, faWful fo~ 

tbe Plaintiff nottuttbffantltng anl' act o~ tbing nOllcW ({([feten, 
bl' tbe tafo Henry Dockwray ann Thomas Dockwray to tbe 
contrarp, to enter anti take potfeffiolt of, toe ~ltlUttl"e~, anti 
take toe @~tlfit~ toereof nurtng toe timt tbat tbe fame fiJoUlll 
temafn in tbe )1!)otfetrton of tbe fatb Henry Dockwray bfS 
€tecuto~tS O~ QlftgnfJ b!, llertue of tbe fatn @>tatute ann ~.t# 
tent, lUttbout an!, let, ~uit, (trouble, ~tffutbanee ~l De
mann of tbe fain PI. o~ Tho. Dockwray, ol titber oftbetn, 0: 
titbec of tfJeic ~tecuto~s, QnminUfrato~a 'o~ amBitS; anll 
llpOn non eft factum pleabel1 tbere tnafJ a Verdict tOl tbe Plain~ 
tiff anti J 700 l. namagetS. ' 

Hardres fOl tbe Defendant moben in Qrreff of ]ungment, be:: 
cauCe tbe~ 13~eatb ifJ aroguetl in tbiS, vjz~ tOat tbe Plaintiff tart. 
not take potfetrion of tbt 113~emi£f~ bp reafon of· tbe let, 
lJ)ittl1~,tttce, 'flJ:touble, iDiffurbance ann fOel1ttlntt O( tbe fattl 
H. anti T. anfi' of tbe Defendants after toeir IDratb, ann it 
i~ not fi)etnn how tbi~ lLet, fL)inlnantt, ~touble anti [>iffur .. 
banet 1Da~. JFo~ a Declaration ongbt to cOl1tain fncb a cer .. 
tainty, to lUbicb a certain 9:nftuer map be gibelt; ann upon 
1tlbieb a certain 3ltfue map be jotneD anD a certatn lung .. 
ment gillen tbereupon. Et oponet quod certa res deduca
tur in exitum ,; elfe tbe Defendants cannot p~obine fo~ tbelt 
tIefence. 

5 Rep. 34· b. Playter's Cafe, ~bat i~ tbe ceafo" tune giben 
tub!' an Qction of Trefpafs fO~ pifces i~ ueln ta be naught, lUftb~ 
out fiJewing tbe mature ann .IDumber of tucm ; ann tbat tt 
if) not atDen arter Verdict, but t~ matter of Subfl:aoce. Qnn 
tt t~ there fafO tip tbe Court, tbat it lUouln be 11etp ineonllent .. 
fut, if tt lUere otberl.Uffe; fo! tbat UnleCfj a certain thing be 
put tn 31tfue, wbecewttb tbe 3!url' be (bargell, tOc!' cannot af: 
tet1l1atn~ be ~ttainted, tuougb tbe!' fi)onltl gIbe excefiive Da
mages. 

10 Rep. 77· a. fltbe Cafe of the Marilial[C'a; gnn it in com, 
mon til otber 1.\300IHJ, tbi'lt if nn acrion ullon toe Qrafe b z b~OUlJht 
upon an Indeb :tatus alfu.mpfit ,tbe DeClination ts not B'wU,tmlefs 

tt 
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it be fbewn fo~ lUbat uufe, a~ upon account o~ mnre$J fOlll, &c. 
ann pet tbe eaure of tbe Debt tbete ttl not traverfable, a~ tbe 
Breach of Covenant fa in tbfa cztafe of our~. 

I I Rep. 55. a. SBvils Cafe. EjeCtione Firmx de mefuagio & 
uno cla~fo vocat', &c. containing tb~ec 9.crea eidem fpectant " 
&c. tbl£;. \t1a~ bcln ill aftet a <lletbht, becattfe tbe nature of 
tbe aCre6 not fi)£l1m, ann pet tbete i£11no~e certatntp tbnn in 
tbia Cl.tafe. 

2 Hi 4. 3ln Wafte, tbe W>laitltiff muff tlJc\t1 whereiQ 
tbe mane tua£f, Cro. [ part, 15 I. Jemx'sCafe~ 3In Debt againff 
one nJ3 Heir, upon a ')Bont!, tbe Plaintiff muff llJctu coment Heir; 
O~ elfe it i~ naugbt, tbougb after a Verdict. 

gutbo~tttcss in tbe QCafe ate man!, attn etp!cfa ; but 6rt! to 
anfwet fome Objections. 

I. Obj. a Demand iG a '15~eacb. . 
Refp, 1iCbat i~ not tbe QCafe, tOe 13~eatb isS not aifigneb in 

tbat, ann if it tuere, 1llftbout quefftOIl it IDotlln be infutTtcient 
aa mucb na a tefural, in 8 R.ep. Frances Cafe. 

2. Obj. 31n Covenant tbere· neen~ no particular b~eacfJ be 
nffign~tJ, Cro. I Rep. 176. Symmes Cafe; nnn tbere i~ a tJitfer" 
[nee bettuitt an 'aaion of QCobenanr, ann Debt upon an ~lt:: 
ligation to perfo~m QI:ouenantSl. 

Refp. ([bat Ql:afe makefJ fo~ me; fo~ tbere f.Da~ it Ql:obenant 
tbllt tOe Defendant tl)oultJ permtt tbe Plaintiff qutetl!, to cnto!,; 
anlJ tbe bleatb i~ alftgnetJ tn tbia, tbat tOe Defendant tJin not 
permit btm quieti!' to cnjop, but ban reeeU.len aU tbe Bents:; 
mllJ JP~ofits; from tbe time of toe IDemife, to tbe b~fngfnlJ of 
tIJ£ aaton, (0 tbnt tbete t~ a certain antJ particulat b~eacb al~ 
IcUtten j to wit, ~b,lt the Defendant took all the Profits; ann 
tbe-lliU£rfit!' bctttlitt an 9a{on of Covenant ann an aaion of 
Debt, tllitb refpCt1 to tbe alftgnfng one o~ mo~e bleacbetl, ia 
taken i.lp tbe QCounceI, ann tue JLam tG fo; an'tJ pet til tuat betp 
<!rafe, p. 299· Judgment 11la~ gUlen UPOIl a Demurrer pro De
tendenre. 

fo~ autbo~ttfc~. 2 Rep. Manfels Cafe. 3111 Debt upon a 1I30n11 
(ontJttiOnctJ fo! quiet enJopment of lLantJ~ nifcbargen of, &c. 
o~ otbettutfe to fave harmlefs, &c. ft t~ not (ufftctent fo~ tb& 
Defendant to fap tuat be baSJ faben tOe Plaintiffbatmlef~, tuttfp 
out fiJ£\'uing how. 

2:2 Ed. 4. 40. b. ]~ a notable Q!aft to tbf~ pmpofe. 10 Ed. 
3. 39· 10 Aff. 15. 8 Rep. 19I. Frances Cafe. Parch. 1649. 
B. R. Rot. 1284. Ingleby verjus Steward. Hill. 12 Car. Brights 
Cafe. Mich. 23 Car. B. R. Amy verjilS Goldimith. Hill. 22 Car. 
B. R. Forrefcue verfos Brograve. Cro. I Rep. 385. P .. lmes verjitJ 
Knight. &c. 
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Allen pro Quer'. ~be b~eacb IS) tueU alftgnetl, ann a bt~ 
nutbanee appeatfj upon tbe )Reco~n; anll tbe manner of tt ttl 
be tuttfj'bolbing tbe polfdrton, tubieb can be bpltone but tbe De
fendants tbemrel\1e~ o~ tbeir i.tetlatol~: fPe citen Smiths Cafe, 
17 Ed. 4. 2 • 1 Cro. Syms Cafe. Dyer 240, 255,,'304. a. 306. b. 
10 R.ep. 59. a. Plow. Com. 84. n. '202. &c. 

Hardres. ®r. Allen ftemS to atlmit, tbat tf it ll)an Itot be 
intennen bp tbe <!:ourt tbat tbtre ifj a Cuffident Breach lain itl 
tbe Declaration, tbat tben it if} haugbt : fo~ tbts; 3lt muff 
l.1e confineren lnbat tbe Covenant IfS, ann bOlo tbe Breach Irs 
lain: €be Covenant frs, That it {hall aNd may be lawful for 
the faid Sir 3lame~ JLetuifJ, his E;xecutors and Affigns, notwith
fianding any thing heretofore dODe by the faid 'QCbpmns and 
Jk)enrp IDockbl~ap to the contrary, to take into theirpofief.. 
fion the extended Lands therein mentioned, and to hold and 
enjoy; and take the Profits thereof during all the time the 
fame fbould remain in the poffeffion of the [aid l1>entp Dock:: 
lU~ap, his Executors, Adminifirators or Affigns, by vertue or 
reafon of the f~i4Extent, without any let, fujt, trouble, di
fiurbance or demand of the ~id l1>entp or €bomaa iDocktu~a!" 
their Executors, Adminifrratorsor Ailigns, or of either of them ; 
tbe b~eacb t~ lain, That the ~latl1titf could not take into his 
poffeffion all the faid Premiies, and hold and enjoy and take 
the profits thereof during the faid time, by reafoD of the let, 
trouble, difturbance and demand of the [aid !Pentp and ~boma~, 
and of the Adminifirators of the faid, &c. againfr the form 
of the faid Indenture. 

Obj. ~be Breach as it itj lain ifj apparent, fo~ tbe Plaintiff 
tJeclare~ that he could not take into his po1feffion, &c. tubtcb 
tlronglp implieS, tbat tbe polfetlion lUa~ lUttb,beln from f}tm 
bp tbem, tubfcb i~ a fufficient Breach . 

. Refp. €bat i~ hOt nectlfarilp implitl1 fn tbefe htO~b~, fo~ t~e 
Breach ts lain in one entire ann continueb ClClaufe, anl1 llot 
111' patcel~, ann fo it muff be taken altogetber; ann if bp In
tendment it map be taken one lUap o~ otber, tbe ftrongeff 
Ulan be taken againft tbe Countor; ann, ill trutb, ilt tuts 
([afe, as appeat~ bp Affidavit, tbe Plaintiff' ann tbep t{)at 
[latmeD unDet {Jim, enjopen tbe JLalt'b~ man!, pear~, ann paitl 
lRent fo~ tbem: Jelotu taktng tOe @entence altolJetber, ft tuiu 
appear tncongruous to Cap tbat it fiJan be p~erumen (Jere, 
tbat tbe polfetfioll tua~ tuitb·beltJ, anll to fap tbat tOe p()ffeffion 
tua~ with-held bp rearon of a difturbance o~ demand, anD tbnt 
fa not p~oper tn Common Parlance; fo~ none can be di
fiurbed tubo ifj out of polfetfion, no~ can a ~all be kept out 
of potTemon bp a demand; fo tbat tbe lUttb=bollltng of tbe pof" 

remon, 
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tlfton, aa bere lain, map o~ map not be: 31 atnnft tbat lnben 
a Declaration ba~ fueb a fufftcient certaintp, tuat bp n£cetTarp 
intenDment it cannot be taken otUetl.Utfe, it is; tueU enougb; 
ft~ in 14 Eliz. Dyer 304. sa lLeafe ma1le bp il @arfot1, virtute 
cujus be tua~ polfelfen; tue Life of the Parfon neen~ not be 
averred; fol. it i~ nccetrarilp impUen; fo 14 Eliz .. Dyer j06. b. 
Trover ann Converfion of a Hawk, anti nec(ate~ tuat be tua~ 
poffetl of it; ut de bonis filis propriis; be l1eet'l~ not allenge 
tuat tt- wan reclaimed, fo~ tbat i~ IItceffarHp fmpUel1 in tbe 
lUo!O~, tuat be t1.la~ potreff of ft, ut de bonis fuis propriis>; fo 
10 R.ep. in tbe 'l5itl)OP of Sarums Cafe; 31n Avowry fg~ Rent 
refettJell UPO" a Bifhops lLeafe, wbicb tua~ 1l0tl1abIe, tut J13attp 
110ea not abet tbat tbe Bi{hop tua~ neall, ann if not, tbc lLeafe 
fJell1 goon tJtlring bta JLife; but berftufe in tbe Declaration be 
lUan caUen Duper Epifcopus, it lUa~ beU) goon, caufa qua 
fupra. 
~ut tnben tbe tno~lJ~ of a Declaration map babe two 31n~ 

t£tl'Oment~, tbe!' mall be taken moll ffroi1glp againff tbe Plain
tiff, fo~ tbep mull flJetn fnUp ann p~eCfrel!, tuberein tue ~artp t~ 
agrteben; ann tbat tbep no not, wben tbe!' nantl iniliffecentl}! 
tubetber tbe Defendant be a Tort-feafor o~ not; fo~ finee tOe 
Declaration i!$ tubat tue Def~ndant t~ compellable to anfwer 
to, ann lap~ tbe ,founllation of lUbat tbe Court ffJ to gibe 
tbeit 31ullgment upon; it i1J' butreafon tOat it fl)OUitl be eetf 

tatn; I. fiCbat tf}e Defendant map ltnotu tubat to an(wer to; anti 
tbe Court lUbereupotl to anjullg£; anti tb£refo~e if tOete be 
two 3lntetl1lment~, of tnbtcb one make$.) fo~ tbe Plainti.ff, ann 
tbe otbet agatnff bim; tf}at tubtcb tnake~ agatnff bim Q)au be 
taken, ann if tbe trutb be of bt~ fine; it itl bt~ foUp 110t to 
btfclofe it, vide Plow. Coin. 202. Stradling anti Morgans Cafe 
atl,uttgen upon tbi~ gtounn. 31n Debt upon 7 Ed. 6. ogainff a 
iReceiller of tbe Kings 1Reuenue. 3in W2fie, Jlf It ~al1 nee 
date tbat tOe laebcrfion 1lla~ grantelJ to {Jim, ann tOe ~ettant 
atto~l1el1 ann ban none Wafl:e; it t~ not gOOlt, unle(~ It ap: 
peat tbat tbe maffe tuafj none aftet Attornment. , 

3 Ed. 4· 2 I. 31n Debt againft a @>ucce1fo~ ot' a Jt!l~fo~ fo~ It 
~aUatp; tbe Plaintiff neclarel1 tbat be bla~ retaineD l11itb tbe 
Defendants ~~el.1ecelfo~ o~ bt~15aU!, in l1Ju£)banl.1~!" ann tOat 
bt~ ~ettJfce~ came to tbt ure of tbe J1Joufe, but ilil.1l1ot aUetlge 
£tP~ea!, tbllt be tna~ retainell bp tbe 'J1t)~enece(fo~, onll, it ma!, 
be tOnt be tuil~ retainel1 bp (orne otbet ~erfolt, wbo ban no 
potner to retain bim ; tbetefo~e toe Count wa~ bern to be tII~ 
Hill .. I I Car. R. in Error bp tbe Lan!, Throgmorton iJttainff 
Rich. Windwood upon It ]u'Ogment gillen in an £laton of 
WaUe, tbe Plaintiff ball neclatetJ upon a '1OanJatn finO ~ale 

mane: 
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mabe to bim or tbe JRebertlon, tn 14 Jac. I. ann £ntolleb 
ltlitbiil .fix ~ontbs, ann 01(0 upon a line lebtclJ to bim 
l11itbin tbe fix ~ontfJts, anti tbat be 1llats rei~ell bp llertue of tbe 
13argatn anti ~afe; anll <!ftteption tun~ taken betaufe tDe 
Declaration nOefJ not t.tp!eftp lav tf)e gine to babe patfeJJ afttt 
tbe Clfnrolment; fo~ if befole, tben tbe Plaintiff lUas in bp 
toe, .fIne; but fapss ~en£tan!, tlJat tbe ~ntolm£i1t lDn~ tnttbill 
fix ~ontbS$ ; ann tbnt tnitbtn tl)ofe fix ~ontb~ tbe .rifle 
patren. !anti bp all tbe Jufi:ices ogainn Jones it tuas brill ~r" 
ro~ ; becaufe Declarations mull be certain tn ellttp point, anb 
lUbere tUe!, map be taken Uno waps, tbe tlrong£ff ffJafl b£ 
taken agatnn tbe Plaintiff, Hill. I ~ Car. B.l\.. Marfhal 'lJerfill 
Hall in Error of a 3Iutlgment tn G. B. in an A{fumpfit. 

3ln tfJiS Qtafe it map be ttle potretrton tuaS) witb,fJelti from 
tIJe Plaintiff b~ Dock.wray, anti it map be tt was not; f~ It 
fa not etP~enp aUegell; anti tfJerefo~e it aJaU be taken moff 
iftOltglp agafna tfJe Plaintiff, Bnn tbe Declaration fS not 
gootl. 

Allen argueD pro Querente; but 1t1fJat JiutJgmtnt tbe Court 
Ilabe non conftat. 

Hugh AlJdel y ver Jus ..••••• 

ABilI in t~e ~xchequer to be reUelleD againll an Extent UPOll 
it Det In a1d fo~ I 5ec J. penaltp aftet tbe penalt!' rati~fieD 

bp perception of ~~ofiUf, but not acco~tlinlJ to tbe extended 
Value; but tbe Court \nouru not teUrtle tbe PlaintifflUitfJout pap: 
ing cofrs ann damages Ollet ann befibes tbe penalty; fo~ it ap~ 
pearen tbete ball been a Default in tbe Plaintiff til not permttting 
tbe Defendant quietI!' to receille tfJe l@~ofit~ upon it f~tnft (f~ 
tent; wbetebp tbe Defendant tuaG put to great (ltbatges at 
Law anti in t{)(S Court. Qnn tf)e Court beclacel1 tf)at tb£ 
Plaintiff 6JoUIti dtber babe all Law o~ all Equity; viz. toot 
tue Defendant ilJOUlll account onIp fo~ tbe extended value ac. 
to~ntng to )LaW, o!tlfe t{}at be "lOUin babe all bt~ colts and 
damages beabeS5 tfJe penalty; ann fo it l1la~ decreed. 

The ProteCtor againjl St. Johns. 

U~ SO ~ an Outlawry anlJ Plea nnll Replication anti De· 
murrer to it, nftet Extent tye ProteCtor lJ!,£b, ann tOe 

Court tunG or lDpinion tbat aU but tb£ Outlawry ann toe Ex~ 
tent upon it wall gone bp tfJe ll£at{) of tbe Protector, OJJ tll 
'7 Rep. the Cafe of Difcontinuance of Procefs, Vid. la. Et 
adiornatur. 

De 
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De T ermino ,Sancti Hillarii Anno 
Domini 1658. In Scaccario. 

The Attorriy General Pi~intilf; Samuel Mico 
.' Defendant. 

TIl)~ Defrn1Jant tuas cbargetrbp Englifu Bil), foi tfjat be (I) 
. bring a ~ercbant, tn tbe peat 1657- bin conceal tbe 
~uftom anti Excife of 2 90 qra~k~ of: Currants itUpo!ten at tbe 
@o~t of London, in a ebip callen tbe Chrifropher of~ondoo; 
ilntl fo~ tbat be euneabouren to co~rupt Nathaniel Hawes ann 
John Olden ham, two of tbe IDfftCttfJ fo~ tbe Cufioms ann Ex-
eife, ann p~omire tbem a Rewarn of 40 J. a piece fo! tbd!! 
¢onnillance .tberefu, tfJat itbetthp be' nti6bt take ntuap tbe faill 
QDmtl" l11ttbollt paping tbe due Cufirun ann Excife fo! tbe fame5 
ilnn tbat be nin accolningll' pap to tbe fain Uno ®tTtcet~ 40 1. a 
piece; tberefole fo~ trUer mtb llfrcoUerl' of tbe 'OItutb; 11la~ tb~ 
~cope of tbe ~tIl; to t11bicb tbe . IDeftnl1nnt llemurren, fOI 
tbat tbe ')5itl aun tbe ~barlJe tbeteof concerns nlatter of Mif
deme~mor; fo~ l11bicb, if guilt)? tbtt£of, ~e J1!)artp mal' inctlt. 
great ~entllti£Jl anl1ID~feitlltt~. -

Serjeant Archer pro Defendente. flCbe r)efenl1ant i~ not 
compellable to anftuer. ttl tbto 15iU; fo~ that it iS$ a!lafn~ 
JLaw ann }Renfan to oblige anl' ~nn to acruCe bimfelf; ann 
it ba, been often tefo11.1en, iil tbi£) QCourt, tbat in a @utt fo! 
(l[:itb~tJ; unlef!1 tbe 191aitUiff tlemanlJ tbt lingle llalUe onl~ j 
tfJt ·{)efenllant ftJall not be tompeUel.1· to anftner fo" a~ to nt" 
C~Obet tbe quatttitp anb nature of ~lebial ~ttbe~; ann fo it 
llln~ atlju'tlgeb ill tbfSS QtOUtt, I Jac~ in Fenner ~llD Robi,nfons 
Cafe • 
. :·:·,¢be Attorny General contra. ~bi~ Qtourt ottgbt to p~e· 
t~'rbC tbe-lae1.1Ct1Ue Crom .fraun~ ann i)eceit~; anD tu(tboltt 
(t~cb ... a :OUCQberp a5 tbe ~ill trqutrttJ, it cannot be anftuec3 
t1.1. to tbe ~o\lernment, no~ tbe certatnt.p of it knotun, a~ 
b1:' ,lLatn it .ougbt; anlJ tbi~ ifJ pro bono publico; tbe (!Cu~ 
noma ann QEtcife baue betn gtben to' befenD ann lJuarl1 tbt 
0£n~ fo~ tbe benefit of ~ettbal1tJh ilnb tbertfolt ougbt mOle 
ttl be fabouren tban ~atttr~ of pltbatt Jjntetffi tlnn t!j;on(ert~. 

~ Atklm 
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Atkins pro ~er·. ~bi~ 13i1l is acco~ni"g to toe common 
C!tourfe, ann purfuant to u>~efin£nt~ in (!f;ourt; ann toe, ratber 
ougbttbe,~efentJant fJete to an(tuet; b~~~ure. ",0 1genaltp D~ Jfol~ 
fettllte tS''lfentanbeb bp toe 13itl; but a tlitcoberp flnn no Ulo~e : 
3lt is ufual, to. Plffet a 13fll agatnft. ~ettfJal~ts, to tlifcObec 
tbe quantitp of aUnff$ 'tnpo~t£tl tn rucb o~ rucb a 0btp, belr 

raufe Prirage i~ an ancient Dutp ann JRrbenue of toe Qtrobm, 
Trin. 29 Eliz. Lib. decret. fol. 262. Atkinfon com. Hewit. 
9 ')Sill tuas e~bibiten agaUlff Hewit, being a Searcher fOl 
taktnlJ ')Sltbes, ann Jfo~~rtn£attulJ bimfelf befo~e, ft, ~aro", fo~ 
lUbttO beb.la~findJ ann puuttlit upon ~ngttaJ 'J5tn,Pafch·44El. 
Lib. decret. fOI. 144. ',. verJiIl Fiilier, one of tbe Audi
tors of tbfa <!Court; tbere tuaf$ a 15i1l e.tbtbiten agatn(f btm 
fD~makill1J a falfepatticular, fo~ tnbttb: ie t1la~~~'fil1dJ 20'00 

~aritSJ,anl1 o~l1erelJ togo tb~ou'b Wefrminfia-HaU witi a 
papet in bfs Il)at,~ tt1tt:rtheb, for deceiving the Queen in 
makiog,a faife particular, ijill. I Car. (1!f1£te tuasan 3il1fO~ma, 
tion tn tbt~. CltOUtt bp EnglHb Bill 8lJatnlt one Ambr-ofe Dudley 
tbe Ilttngs Woodward, fo~ cuttinlJ nnltlll anti tllatltq tbe~Jitift!\:. 
alom ; to" MJicb be put ,Jnf}fS {lnfwer, anti tua$5 ftntll, Mich~ 
I I Car. ~JJere tllaS Cud) ~Jm lInftmmttion mLfbtSJ::o{ Outf; 
agatna o:ne Rooks anSDfficet; to lUbttb fJe :an{Wfttl, autJ ·turus 
fin 01'1 - ..... "l. 1, I ' ;', ' , ," '"'v+ C!i.:.j~'. ~' ~ .... j , .4! 

, ~.~'" 
Stephens pro Qyer'. Jl)e'cltelltf)e Statute of ~3 H., R cap.~ 39-

It1bic~ gtbtfi ~OlUet .antl .. 2UfbolltP-ttl tbi~ <!ttltut, to lJtilra~ 
netetmine £lub £lDffeutes,s a_ tb£p concetbe. ttl :t1e .met, Vide 
~t~t~um ; attn itt 10 C~r.itt Bi;tckford attn GUyelS CatS' in 
tbi~ (JIOUtt, Lib. deeret. foI. 18;. tbfS ilttp,i9Dint 1009 obt'r·rUltO 
&ijlt1n-" i?emu·ttet, antl.lbeDffenDlnt put to an(Wer. 

Sbaf<oe pr.o Defenclente. ,fJ)e :ctUti apzrtil1ent fill I I Car~ 
~lt one Hundeys 'Cafe, 'Etbat in a 'l6iU tu.rnmft one .R.~lpb B()w~ 
ftl~ ·tmpo~ing «arbS witbout llicence; tbe i)tf£tltlant fiJOUUJ 
11~ -be fo~cen to anfiller; becauf£ .be lmgbt tb£~bp 'bel1~llln 
IUftbiu tbe~,naltp of aetatutts . anti Co. Mag~ Cart. fol.65·." 
.UpOll tbe @;tatutt of :2 Ed. 6. two telliitlent~ are tbeve tittb, 
~bat btfo~e~,-tbat @ltatttte tbe (!J;otldiatlical ClrOatt totilDnot 
compel a SJ1}an to fet fo!tb tubat 'fttttbe~ lUere nue ftQl1l btm; 
(0 a ~ 'lball nat· be tompdlen tbeceto own :tDbet(wrije 'lJas 
f)earn Mafs o~ ltO, lloalDljttbet ,belbaJ taken Ufury 11l It6, bf~ 
caure tbef( ®ff£llce~ ate punillJable.,:bp ~tatute .. l,ntn ;lultJtl&a 
la~en1J£nts are tbcre, etten;fo tbatlftltlf: gnn :bp~tbe @>tatttte 
.of 25 H. 8. -c,ap. 14. itt~, tJ£clartOto itt tOUW4rp ~to 31uft4(e an'lJ 
<fquttp, tbar a ~an fiJOulti be cOJrtliaelJ, IiIl fubjautl to tbe lors 
.of lanllS, ®mn~ 01 t.ife, unlefllupan nue ~ctuft1tion anD 
~lQ1f~ bpaUtn~lTefJ,;oa upon@~elintrmnt, iUfO tbe l@artir. 

otun 
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OUln <!ronfelfton, Ol ~p. ~~~cef~ ~f [)utlaltl~~; Vide Hob. Rep. 
84. Spendlow co"t.@)lt WIlham Smtth; an-'ttittf$ a common Rule 
in Chancery, '{[bat a IDefentlant fi)an not be compelleD to 
bifcou£t .~bo if;j 'ClCenant to tbe Precipe, but onlp tn Dower 
attn PartHlon; ann tbougb tbe W>artp '00 not directly accufe 
btmfelf, pet oblique be \nOUHl be fo~cel1 to no it, if be were 
put to anf1ll£r, as in tbf~ ([afe. 

Widdrington Chief JuJtice. Jlt \na~ ufual in tbe Court of 
Wards, to compel a {)ifcOberp of a 'QrCUtite in Capite. Et Ad
journatur. 

Nota, 3ln Mich. 7 Car. ill B!ackfords Cafe, it tua~ O~l1eren 
tbat tbe iDefenDant fiJOUItJ anf1llet to aU }j:)ofnts; 1tlberetn be 
wan not cbargeD 111ttb a Crime. 

at anotuet nap, in tbe fame ~etm, it lUnu arguen bp Hardres 
pro Defendente. 3ln tbe argument of tbis ([afe (ft being of 
great tuelgbt attll tonfequenee,) 31 alan tnfift Ill:. lIpon Law. 
'2. dlpon Reafon. 3. <llpon Authorities. 4. 31 llJall glbe An
fwer to fome ObjeCtions. 

I. 31 eonceibe tbe !Demurrer confiffent tuitb, ann agreeable 
ta aU manner of lLa\n~, viz. ~o tbe,!Labl of God, tbe lLatu of 
Nature, nnn tbe !Law of tbe Land, 

I. Jf.o~ tbe' Law, of God. fitbat not onlp allo\tls;, but ratber 
tOmmalln~ £berp ~an to p~ererue btmfelf ftom butt anti 
namage; a~ appearf,l l1p tbe Qtafe of St. Paul mentionen tn 
tbe ACts of the Apofiles, ltlbo being accufen bp TertuUus tbe 
ID~ato~ fo~ @>ebitton anll otbtt (itrtmes; befole tbe ®obernol; 
anfblere'O, I am not careful to~ anfwer thee about thefe things, 
f. e. I am not bound to anfwer thereunto. ann blbeu Pontius 
Pilate a~ken OUt ~auiout fome iluefUon~, he anfwered no
thing; lUbence it nppeat~ tubat tbe Law of God, anll tbe God 
of Law ano£u~ of ttt [ncb ,Qtafe~ Qf <!Crime. 

2. Jfo~ tbe Law of Nature. (ltbat t$ of tbe fame ffamp; 
benet tbt Rule, Nemo tenetur feipfum prod ere, vel accufare; 
ann upon tbat h~uIe it h1, ~bat if a ~all blill P!efer a 13ill 
to compel me to anfblet wont 'fttefpatre~ 31 babe committen 
upon bi~ ILanll, o~ wbat otber JujUt!' 31' babe none bim; 3J 
fiJaU not be compeUeti to "nftuer to rueb a '15tU, all tbe 
Qrommon )Rule in aU <lCoUtt~ iSS, becaufe it if) matter .of Crime 
ann Tort; fo~ blbicb 31 am finable anD punillJable in anotbet 
Cltourt, ouer ann abotle tnbat iDamage$ tbe }\!lartp t~ to te~ 
cober againll me. <ripon tbfs; grounD, tbougb tbe J1!lartte~ 
otnn C!tonfetTton of n QCtfme be tbe cleateff ~!oof in tbe fLatu, 
pet tf rueb \ltonfdfton p~o(e£n ftom iD~et1tJ, o~ be ettoltell bp 
(lnp QI:ompulfion, It ougbt not to be rec£itlen ftIJRtnll btm:; 
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27 All 40. a U-tolUon tua~ tnnicten (01 tbe tleaftng of 15~eaa 
to tbe balm of '2 s. tuba rain tbat fi)e ban none it bp tbe COUlII 
mann of bet fpu~baltn; anll tbe 3iutlices out of £ompaffioll 
to tfJe l~ifonet \t1ouln not meCo}ll bet <!Conreifion, hut galle 
bct leabt to pIeatl not-guilty, tubtcb fij&l!ttl, ann was acquit= 
ten, 21 Aff. 71. 3\f a Prtfoner ntftlofe anp tbtng to tbe Qioutt 
lnbfcb malte~ btm n feton, pet tbe \!tOlltt 111Ul not take all" 
bantage of it, but fuffet bim to plean not-guilty; anll tf)efe 
(ltafes ne-penn upon tbe fo!met RUle, viz. ~bat a ~an is 
not obHgen to COllneU1n btmfelf. JaOID If tbt~ be tbe law 
ann [loite of ~atute, tben i~ it fllP£tto~ to aU pofitfue lams, 
ann i~ callelJ Lex lEtema, O! tge ~o~al Latu, 7 Rep. 12. b. 
Calvins Cafe. 3lt f~ tbe Law tbat wa~ (nfufdl tnto tbe fl)eart of 
~an at bi6 fita Q!:reation; ann tnbateuet ~ofitlue ILatn~ are 
tolttrarp to tbi~ Latu of N.3ture ann (\eafoLl, tbep are void ill 

. tbtmrdUe~, vide 8 Rep. 118. iDoctOl Bonbams Care. 
3. jfo~ tbe Law of the Land. 'flt:bat i~ netp full tn tbe 

i>ofnt; attn tbat appeat~ bp Magna. Charta, cap. 14. nullus 
liber homo amercietur, niG per legale Judicium proborurn & le
galium hominum; anti in 8 R.ep. tn Grieflys Cafe, €bat ~ta:: 
tute (~ £~pounnell not to e~tettll ttl IDffencefJ tommitte~ in 
~ourt6 of 31uilice, o! committell bp "tetts t)f qtOUtt~; (01, 
tbnt jfinefj f01 fuc{) IDffenc£f ate alftteable IW tbe lullges, 
but tbat it ettennfl to all otbet amettiamentff upon Pltbate 
1getfanfj fo~ IDffcnccB committell out of Qtourt: ([be fame 
@ltatute goe~ fattber, ann ra!,~ tbat ~~eat ~en fi)aU U&£wtfe 
be amftutJper Pares fuos; ann in Co. ~ag. Char. p. :2 9. it ifj 
Cain out of Bratton, Comites vero vel Barones non funt amer
ciand;, nifi per Pares fuos, Et hoc per Barones de Scaccario, vel 
coram ipfo Rege; anll in tbe Margent it iSS faii), '(toot of an· 
dent Time the Barons of the Exchequer were Barons and Peers 
of the Realm. '(!:be 29 Chap. of Mag. Char. ba~ a fartber filr 
tttune to tbf~ pua:pofe; ro.~ bp tbat ~tatute, no Free-man 
lhaH be imprifoned, or diffeifed of his Free-hold, Libertie~, o~ 
Free-Cufioms, or Outlawed, or Banifu'r, or any way Defiroy
cd:; nor 111<111 any Man .be condemned or proceeded againfr, 
but by the lawful Judgment of his Peers, or by the Law of 
the Land, Co. Mag. Chart. p. 46. ttplaitts; tue ~n difieifed 
tbu~; No Man {hall be diffeifed,t. t. Land~ Tenements, Gooch, 
Chattels, &c. {hall not be feized, &c. nor thall any Man be 
diffeifed of his Lands and Tenements, or difpoffdfed of his 
Goods or Chattels contrary to Law, &c. €be tuo~tJ~ per 
Legem Tetrce fi{Jnifie Common Law, €ufromary Law a"n Sta
tute Law ;' ann tn page 47, 49. tbat t(}ofe lUOltJfJ nte applicable 
to tbe tuo~t1 Outlawry. now to applp tbis; law to our €afe. 

ebt~ 
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~bt~ (ltllnclufion WUl naturaUp foHow, tbat if neitber Com· 
mon Law,. Cuftomary Law no~ Statute Law no compel tbe D£~ 
fennatlt to anftuet in tbt~ ClCaCe, tben be ougbt not to be en. 
fo~c£n to ft. .motu tbe Common Law, a~ appeat~ ill Dott~ 
ann Stud. cap. I. i~ tubat batb been u(en ann aCCuffometi time 
out of mtn'tl, anti ba~ paffetl fo~ Latu; ann Magna Charta hl 
fain to baue been mane but tn affirmance of tbe Common Law, 
tnbicb was;; tn being long befo~e tbat ~tatute lUa~ mane; anti 
tberefo!£ if tbe Defennant were b!? tbe Common Law .obligetJ 
to anfwer, a~ in tbt~ «!Cafe; it mull: appear tbat tbe ancient 
ann couRant )l!):acttce baa been fa; but tbat tloefi not appear, 
fa tbat tbe Common Law trt1e~ not warrant ft • 

..mol i~ it b!? Statute Law, fO~ tbete f~ no (ncb Statute. 
Cufromary Law t~ twofOU), Confuetudo Patri.e & Curi.e. 

Confuetudo Patri~ t~ moat U; ufen tb~oulJbout a Ql:ountrp ; 
a~ Gavel-kind anti Borough.·Eoglifh, anti tbetefo~e it is caUen 
Lex Patria::. Confuetudo Curia:: i~ tbe Qtuttom ann 19~attfce of 
a Court; ann tbi~ muff be ftlppo~tetI bp tOuftallt <llfe anll ~Ja. 
(fice, anti not bp tlUIl 6~ tb!£c ~~efi!Jettt~: but lUber& tbe 19~efi. 
lJeltt~ ate jnntcial,tbe 3lu'Ogea lUuff babe gfuen 3'1tlngment acco!n~ 
ingl!' bp tliUer~ ~uccetftoll~ of QgeG,; aa appeat:~4 R.ep.Rawlins 
Cafe 54. a. Commonalty of Sadlers Cafe ) 7 .a. and Slades Cafe 94.a. 
~betefo~e if in tbt~ Qtafe tben baa not been a @)ucCtffion of 3/u; 
lJidal ~£atlent~ fo~ fome ag.etj'; tbell i~ tbete no rucb JLaw of 
this:; ClCotitt; attn tbere baa been no Cucb @lucceffton bere, fo! 
tbere bn~ reaU!' but one been founn; ergo, finee llcttber Com
mon Law, no~ Cufiomary Law, no~ statute Law Comp£l~ tbe 
Defennant tn tbtli Qtafe to au£tutr,f}e outlbt not to be compel'len. 

13efti.1n;, it appeat~ Co. Mag. Chart. p. 50. ttbat ll~ l.lertue 
of tbefe \UOltl~ per Legem Terrx, none ougbt to be iJ!al1ln to 
an(illet to an!? !lDff'ence, but b!, 3lntlittmetlt o~ 19!efentauent; 
tben if tbf~ cotttfe of p~ceel1ing batb not a founnatton in 
Law, a~ it appeat~ bp tb2fe Buletl ann ~tatltt£~ tbat it bas 
not; tben tbete t~ill tbhI <!tau(e gmtlreafon fo~ a Demurrer. ' 

g:S fo~ tb£ Star·Chamber, wherein ~en mete compell'D ttl 
anftuet to trtmtnal mntters; tuttIJout llntlfctment o~ @!erent~ 
utent; tbnt <lIouet 1Da9 etlabU11Jen bp g:a of ~atltament, viz. 
3 Hen. 7. ann pet tbe Q.Coutfe tbat aftet\tlattJ~ crept up tbere, 
to eta min ~en upon ilttntngatOUeS' upon ®atb, llla~ after
lUattl~ tbe ')Bane of tbat QtOUtt, anti ba~ btttl anjungel1 ilfe= 
gal bp tbe late act of ~tltament, tbat took awa!? tbe <!Court 
anti all otbet like 3lutt~ittton~, 17 Car. 1. cap. 10. altn tbat 
bccaufe tbe!, lUere ~otttrat!' to Magna Charta. ~l1n pet in tbat 
beep Qtoutt, if anp appeatetl to be of 'bnngerou~ qcon~equen~e 
to tbe Jj)zoc£t'Oing$l at Common L1W, ann not cOlJntfable ttl 

tb~ 
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tbe <!Coutt of Star-Chamber, it wouln not be nnmttte'O in (ueb 
fll:nrc~ to interrogate ~en upon tbctt IDatbs. ann tbetefo~e 
ill eir Steven ProCtor's Cafe Iverflls Darnbrock ann otbet~, 
Hobart's R.ep. 138. dlpon a 1l3iU tbcte fo~ nU.1ers;, but crpeei~ 
allp fo~ Olle bO!ttble lRpot, becaufe it appeareD upon tbe bear. 
ing tbat oue Wetheral, tubo ban bren gtieuoullp butt in tbe 
i\pot; llien tnftbfn tb~re ~ontb$S aftet; tbe 15Ul tnaa tlifmifl)'l) 
upon a'Outce \U,itb tbe 3ltfoges; ; becaufe it £.ttrenen rue Cl!apa= 
titp of tbe cztoUtt, anti was; of 'Oangerou~ ClCgnfcquence, tbougb 
it lUcre Intn but a 1Rpot in tbe 13m. 31n tbe fame 13rok, p. 195. 
Tutton ann Nevil's Cafe,tbete Ulaa a ')Bill p~ef£tren itt tbe ClCourt 
of Star- Chamber fo~ a Japor, ann it l11a~ lain bp tuap of lna< 
ilucemcnt, tbat tbe IDefennant ban foliciten tbe W'lai"ttlf~ 
[[life to illncbaffttp; aSl to tbat part tbe Defennant demurr'd, 
ann rulell to be a goon enure of Demurrer ; tbougb lain but 
bp lUnp of Inducement; ann tbe tcarOll tbere giUe", ifJ bef' 
tnufe tbe Q!:rime of d1ncballitp 111nfj nnturallp alieni fori, viz. 
fo~ tbeSpiritual Court, robore ~~OCttntng tnalJ not to be ufurpen 
upon no~ p~eUel1tell. flCbe like renro" bOltJ~ tn OUt <!tafe; fo~ 
tbe goffence~ an'O <!tttme~ lain in tbe 13m no p~operlp belong to 
tbe Common-Law, ann are punitlJable bp tbe Common Law bp 
wap of Information o~ Indictment; mro tbetefo~e ougbt not to 
be qucftiollcn bere; efprtiallp,finte tbep are laill ntteetlp ann 
are tbe main (cope of tbe 13m, anll are not lail) bp 111ap of 
Inducement, a~ in tbe otber ~are. 

JElotu if ncitbcr Common-Law, Statute-Law, ttO~ Cullom 
(111bfcb ou~bt ttl bane tbe RequifitefJ afo~eratn) can be tbeltln ; 
aJJ no furb batb pet been fi)ttun, no~ (3/ belielJt) can be; tbtn 
tbeet ffJ no grounD fo~ tbtSj 13m, but being conttat!' to all tbefe 
JLalllfJ, tt mull be tUlugbt. 

flCbc fecond Ii)ean tuat 31 infi(l upon it1, Reafon. I. Jlt ia 
agatnll tilt common p~afce Of all <!tourttS of 3iufffce to en= 
{alee ~ento anrWet tn Cucb <!CafeSl. fo~ it cannot be ffJetnn 
tfJat tbere tua~ euet a 13U1 e~bibftetl againll a Popifh Recu
fa!1t to compel bim to anfl1ler, l1lbetber bt lDere a Popifh R.e
cufant o~ not, \llbereb~ be tnoulll fo~feit t1110 part6 of big <e" 
aate in LanlltS, nnll all bi~ ®Q)'O~: no~ upon tbe late [)~nt= 
nance of W>orUament agafnft Delinquents, tua~ it conceUlen 
reafonable to compel a ~an to anfwet,! ltJbetbet be lUere a 
Delinquent, o~ wbetber be ball none anp get tbat wouln rent 
ilet btm fo; caura qua fupra; altbougb neither Popiili Recuhmt 
no~ Delinquents,ure liable to anp 3l11ngment of JLife o~ S)Bember. 

2. (toete i~ no lG}lcfinent of anl' rucb @~attice fo~ 20 pears 
ann uptnatn~ lall paff; ann difufer rennet~ a tbinlJ abfofutt, 
vide Lit. upon tbe ~tatute of Merton, (tbat an aatonlies not 

againl1 
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anatnll 8 10lD fo~ tlifpatagementiof bfs; matlY, hecaufe it 
ban beep ~t(UreD; fo berf. :. , 

3· ~p th.ird Jaeafon is ab incongruo.· 3ltis' a betp fncon. 
gtuOU~~ ;hlap Of. p~oce£l)iU1J; ro~ bp' tbffJ· m~an~' tb~ o~btmi~!, 
tuap of p~oteelltnlJ bp InformatIon ann IndiCtment' ·lnoultl be 
intettUpten; anll tbe Bufe iSS,' Non eft' deturrendum ad'extra-
ordinarium, vbi valet:' oEdlnarium~;' "; "~~' . . 

4· 31f tbffS wete allotuen,tnbat neeU wouIb tbetel1e of i)tftcet~ 
ilnn ~eatcbera to look after (ucb' tbtnga r firue JLatn5J tubtcb 
appoint '(ilC.~ Q)tTttet~, .110 fmpltcttl!' atJmotuIetllJe,' tbat ~en 
ate not obltg£'O to confer~. ",: .' " . 

5· ')5£&au(e tbe matter (batgell tbaougbout tf}e ~ill, i~ a 
l1itect Crhne,,,,yiz. fubftracting Ql:ldfom~ ann Q];Xcife"ann ')5~:: 
betp in- g!l:1£~~' tbereunto, ltlbtcb iaof greater' tortternmertt 
tbcn tbe (ubffraaing of tcftbeli, l.llbfcb pet it bas ,been otten OUtt
ruletl tbat·8 ,~an ftJaU 110t anftuer to bp 16m, tUbe" It penalty, 
is; tequtten; but in tbiS Qtafe tfJ.ere tfS a penalty ann apunml.~ 
ment b£ftll£~ in anoUler Degree, ann ittanottiet 'ltourt. . .. : 

6. 'Utbat tbat is couttarp to a Maxim ann Principle of Law, 
mua not ~e anmittell in a COUtre of p~ote£ning in ~qUitP i 
ann upon tbf~ Reaeon it fG anjungen in. Beverleys Care~ 4 Rep. 
¢bat btCftUre it i~ agatllft a taule of lLa~, tbat anp ~an fiJoulD 
he atlmittel1 to ftultifiebfmrelf; as'tiO :ftl!', tbat _be tua~ non 
(:ompqs" mentis ; t{Jat tber£fo~e 110 Belfef lap itl(fquit~ ill ruefJ 
Cltare, becaufe if tbat tuere tfotUttteb, it Principle 'anti Founda~ 
tion of tbe '~rnon Law WoUlll bftbtttbp fubbettell; fo bete~ 
gnll fo~ t.b£f~ _i.etlrOn~· 3\ tonceitte tbtct t~ bt~e"' goon cauCe of 
Demurrer.,. ; . ". . 
· 9.Jp tbtttJ ~lotlnlJ t~· Authorities, vide I antl'2 Eliz. Dyer~ 
t 7 j; SOf:ogs ver{uJ Coleiliil. Scrogs l.ll8Sj put into an, E;xig~ncers 
place bp tbe Chief Jufiice; ann <'C,blefhil batl a @'~o~ ~:ant 
of tbe fame ®fftce ftom tbe ~eentemp. Vacation~s of tbe 
sDffice of Chief Jufiice. a con tell nrtang bettnftt tbtCe tlUo~ 
tbe ilueelltlftectelJ a CZl:ommftllol1 to tbe Earl of Bedford ann 
nine otbetG to bent anlJ lIetermfne tbe 3interell nlln~ttle to 
tbe £!Offlce bettn£en tbe @artie_; . anti .if Scrogs 11JoUIO refufe to 
make anfwet, &c.tlJen to commit btm to ~~t(on; Scrogs 
lliD terufe to anftnetbefoae tbe Queens (ltommtfl'\Ol1erSS; anll 
being 'committelJ bp tbem, wap'b biG Habeas COL pus, attll tbe 
(lj;ourt rrranten tt;ontl fn 18 EHz. Hindes Gafe. tuben 011e 
tefurell to 8nftnet to 31tltettolJato~f.es,' befole Qtommttrioner~ 
toncernitllJ Ufury, Habeas Corpusgrattten per Cur'. ' 

Vid. l\egifr. 366.1 mbere in a mttft of Prohibition it ap· 
pearfJ, tbat tbe QfccIdiafttcal <ZCOtttt cannot eramfne ~en upon 
i)atb agatna tbetr altu~, onlp in two Qtafe~, viz. Matrimo~ 

, niat 
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n.ial ann Te(t'lmentary ; but not in anl' criminal <!Caft?· tl~ In-; 
continency, Ufury, Simony, &c. fO~, as tbe Civilian ra!,~, 
tbat tuafllt;lyentio Diab91i. ilddefiruendas miferorum animas ad 
infetnum 5 ann tbe Writ (~f.tPlefS, tbattt t$i contraconfueru .. 
d.inem Reg~i Angli~~ . . .," ' . ' . 
. '10 EHz. Dyer,. but nQt printed;.J 'tbete fa a <!tare of Due 
Leigh, on 'attolnp of tbe <.tourt of ctommon ~Iea$i, lUbo tnas 
£olumitten ~o PltrO", becauCe be refufel1 to anftufrl1efo:e toe 
(!fcclefialltcal QtiJmmilTtoner~, tnbetbec· be ban been at ~arfJ, 
o~ no f ann a Habeas 9<>r.p~s lUaS granten;, notlDftbUanntna 
tbat bp I Eliz. toe ~ccldiafficaI3luti~nfctiofl i~ faUelJ. 

Croml?~ Jurifd. of COQrts.'p. 366. 3lf au!' ~an becompel= 
leb to a'i1f11ltt upon ~atb, U1lJere be IS not bounn, bpJLa11l, it 
is 'an l'Jpmdfto'n ann punffIJable! but toere ia no. J!,;iln1 fo~ it' 
itt our Qtafe,' a~ bas been fain; ~betefD~e, &c. . " 
'~31n 4 JaC.· aflCafe upon tbc Oath ex Officio tua~ftetrtren in 

t9arUament time to tbt t11l0 ChiefJufiices, Popha.m ftnn Coke; I 
ann it tnn51 bcln b!, tbcm, that no ~ccldlafftcal J.1!)ttfon,icoufn 
be e,tartlinetl upon ~atb fo! a ~atter punUlJable at Common 
Law, .11~ U(ury~ &c. rO~ tbat if be ,tuete, bf~ an(tner lOOulO be 
eUinence alJaltitl bim. 
~be @>tatutc of 2, H. 4, cap. '5· . 1Ubicb tmpOWlttl tfJt 13i~ 

l1JoP~ to P!oceetl acco~'OinlJ to tbe €anon~ of tbc<!l:&urcb, ia 
rcpealeD bp 2 5H~ 8. ca£. I4~ bl'lt1bicb act it ia be~laten not ta 
lle confonal1t to -lJl.llit~ O~j~_t!t; tbat an!, ~an 'fbOUll1 b~ 
conUicten, o~ {neue anp ~of~ in {JiS laUte o~ ~Olns,~ ,but, IIp' 
9ccuratioll anll .. mitnetie~, ' ~lefentmeJtt, .merntd,,4tottfelfion 
o~ ilDiitlatul!'; 'tUtti It fa!,~ mo~eO\ler, tbat tbe moll t,t,pert anll 
niligent ~al1 tn ,tb~ mt011n CtlmUlt- efcapc 'tf)e illtutrillg (orne 
~emjlt!' njln Danger; . i[be be Hable to be e.taminenupOli 
f~b ~aptfo.ua ~ntertOlJattllte:a ,~a Ul81'be' anlU~ni(frrn . ,to fiftU;:' 
CoDttc! 13efitte~, tbere antbo~ltltfj, 3l babe tb~ee W-lta~nt~ ilt: 
t!1jSl 'lCOttrt. :.iJ!,!lJ .:' ~ : 

I. Trik 3,3: Eliz. 'fli ~Scacq.· 'Vava(bt~v~,foJ R~atfiffe '&: al'~ 
(!1pon a 16m fOl impo~ttnlJ Q1:0'Q annJLfng bp col OUt of a' uottt' 
iLtcen~e ; toe Defennant de,rnurred,berftUfe it wag an ~lfence' 
a'lJtlillff nrfatt of ,arUament, ann t0enaltte~ infiiaetJ;' ano tbe 
Demurrer tUren good.. . .... . . :1, 

~', Parch. ?4 ~li~.Bo~es ,verJia Bore and Peacocke. <rIpOII 
n 13111 at tbe eutt of a taat£lltee fo: tbe Cafe f£ranfpo1tatton' 
of Ql:ntn~, agatilll tile [)eftnnant9 fo~ trnnrpo~tina' QCatn~ 
tuftbout paping <Ztullom; tbe iDefenlJant~ demurred~ ann it 
tua$) tUletigood, becnu{e Forfeitures ann Penalties mere to be 
incurretJ tbeteb~; fo~ tbe recouer!' lUbereof tbete wiij; temeDt' 

be 



Ter. Hill. 1658. in Scaccario. 

bJ! 3!nro~mation; ann tberefole tbe ~artfes neen not be Cuell 
tn equity to compel tbem to connemn tbem(eltleS. 

3. Trin. 37 Eliz. ~be Attorny General verfo.l Lewkner. !an 
31nfo~matiotl . fo~ e,tpo~ting mare~ ann ~ettbantltfes, &e. 
ann upon a Demurrer it tuas tUlttl, tbat tOe Demurrer lUa5:i 
gOOD, caufa quafupra, &c. ' 

3ln tbe 4th place 31 Pl0pofel1 to anftuet fome Objeaions tbat 
babe becn mane. 

I. Obj. 'ftbts (!Court ougbt to p~eretbe toe R.evenues of the 
Crown, anti to p~eu£nt Jftautl~ anti Dcceits tbetetn, tubicb 
con not be none etreauau!, tuttbout enfo~ctng a IDtCcotler.! 
tbet£of. . 

R.efp. ~be fame SDbjectfon rna!, be mane tn ClCafe of anp 
Offence lnbatfo£l1er; fo~ tbe punillJP1ent of SDtTence~ i~ pro 
bono publ1co, anti bero~e tbe)? ate punillJClI tbep muff be 1Je~ 
tetten; ann tbe R.evenue is concetnell tbete too tn point of For
feitures; ann pet ~en ate not put in fncb Qtafi~to anCtuet 
upon Oath to Conbfa tbemfeltle~. ~be nitfer£l1ce ifl betlUffl1 
(!taufefl Criminal anb Civil; 3lf an [)trenllec be once fegaU!, 
conbicteb of an SDffcnce, lllberebp I be ougbt to fo~feit biS 
~ffate, tben it i~ lamful ann p~o,et to p~eret a 13m to niecos 
11et tub at <!Effate tn JLanlifl ann ~Ol'OJJ be tbeu ball, a~ tn <!taCe 
of an Outlawry o~ Attainder, Bee. fo~ tbe effect of fucb a'l6tll 
is onlp to tltfcobec tubat is fo~fdtetl alrea'Op, ann 110t to ~irca" 
Uee a eauCe of .fo~retture, a~ in tbifl ,ClCaCe. 

Again. QCbe )j!)ubliClt R.evenues ougbt to be collectetl ann re~ 
(uren atco~ntnlJ to Law, ann not bp anp meanu o~ metbon 
contratp tbe.teunto!. flbe Prerogative of toe Prince cannot, t10~ 
(lugbt to p~eju'Ofce tbe eubject. 

2. Obj. lit tfl common to p~efet a '15fll fo~ Prifage orrn:intS. 
Refp. Prirage ifl an ttnctent Betlenue of toe ClCtotlln; @lfe. 

John Davis 8. b. 10. a. ann map be claimell bp Charter, a~ ill 
~~ndon; o~ bp Prefcription, aS$ bp tbe 13UljoP of Durham, Vid. 
6 Ed.~. 189. b. & Quo Warranto I 13. 110~ i~ tbere a Penalty 
in toe <!tafe; fa tbat (ucb a 13tU fa 110 mo~e toan a 16Ul to 
tlifcotler a Dutp in tnbtcb tbe (!trotun baS an 31nberttance. 

3. Obj. llt tuaS$ ufual to p~efet 13tus in tbe Court of Wards 
to nifcober Tenures in Capite, lllbicb tuaSJ penal. 

R.efp. ttbofe Tenures, ann tb£31ncfnel1t~ tbereutlto, a{; mean 
R.ates, &c. cannot p~opetW be termen pen;tl, fo~ tbcJ! tuere mar# 
ranten bp tbe anctel1t ClCommon lam of tbe !Realm; anll mere 
no otber tba" Beferuattons betmttt I.,.olb~ ann ~fltant~ upon 
tbe btffrtbutton of JLann~, anti tbe o~ig'nal Qtreatton of Tenures:, 
anb pet ebtn tbat COUtre of IDtrcoberp wafl ac(oul1teta a QD~i£. 
llance, ann tua~ one (ltaufe amongtl mall!" tubp tbofe Tenures 
_ete put t1otuJl~ ijl 4. ObJ. 
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4. Obj. '([be Ccope of tbt~ 15ill ifl onlp to babe a difcovery:o 

ailn not to inflict anl' puoifhment. . 
Ref'p. tW:bougbtf}t ')Bill noes not tenn llitectlp to {"fitlt a 

l}Untfi)meltt, pet it makr,z tua1! til intlfa one; ann tbe 1L0~1l 
Coke Mag. Chart. P.48. obferliriJ, tOat aU obltque W~OC£tDinB'g, 
conteat!' to lam, ate a kino of defiruaion; ann ab~a£b of 
M;jgna Char~a; ann t{)e lRule tbere iSS, Q9ando aliquid prohi
betur, prohibetur orilne id per quod devenitur ad iIlud; Co tbat 
if tbit5 15m be a mean~ to rennet tbe Dcfenllant liable to 
ptintft)ment £Ifeln{)ere, it is aff one as if bt were liable to be 
punttl)€n btte, ann upon tbi~ llerp ~lofecution ; ann t{)e lDo~b1i 
Cno ways deftroyed) ate berp remarkable; fo~ tnc!, e~tenn to 
n11 mfau~ tubaUo£lltc Ultntttg to defiruttion. . 

5· OGj. ~6e §Statute of 33 H.8. cap. 39· gibe£) tfibl ~OUtt 
n potuer to p~oceeb in ~attn~ concerning tbe 11\ell£"u£, ac# 
(o~nfn1J to tbfit nifct£tfon, ann a~ tbe!' tbtn~ fit~. 

Refp~ 13ut ptt tue!' muff p~O(een fecuntirim Legem Terr~, 
Vide 5 Rep. Rooks Cafe 100.3. attll I Rep. 140. Kjghleys Cafe; 
't!:be ~tattite of 23 H.8. cap. 5. gtl:te~ potner to Commiffio
ners of Sewers to maIte Laws, Orders, &c. according to their 
Wifdoms and Difcretion, tu{)tcf) tuo!n~ are a~ large ann ample 
as tbefe in tbe ~tatute of 33 H. 8. cap. 39· ann pet tft{)ep make 
anI' Orders tOtltrfltl' to JLatu, rU£b S!D~tJerf1 nrc boin; fo tbflt 
in fll to general WO?'05$ a~ tbore, fccuooum Legem ate aUl1np~ to 
be implieD; nntl fa t(}ep muff in tCJ(g ~t1tut£ of 33 H.8. c.39. 

6. Obj. @Cf}tte ace ni'iler~ PreGdents iA potllt. 
Refp. ftbere i~ but cne tbat (omen tip to lbe llCafe at 'Fat; 

ann tbat one 10e encountet tnttb allotber lliret1lp: cotttrarp to 
it: ann CUt ringle ~~cfinc"t, efperiaH!' l1Btng tbwartfiltuitb 
iUl0tf]fr paint, blank contrarp to it, lUtII not make a JLatu; tt 
if) Uke mt E£loppd agntnft an Efioppd, tubftb {etg tbe ~~attet 
at large; ann tbetlJJll me ttlere not CUrnHlJcn \t1ttb anp routrot!' 
9utbo~it!', pet ( tl{; bat~ 11Etl1 faiD) tbere muff bea conffant 
ufflge in tbe 'ltafe to make a !Lalu of tbe <ltourt; anlY (a~ Lit
t let~n td1511~ upon tbe @>tatute of Merton) lUbat ba~ been nir" 
Hfen be(ome~ of no fo~ce; ann tbff5 courft bail been iJifufel1 fOl 
2C pron~ ann mo~t; fo~ tbe l!J?di1.lent quoteD is tn 10 Car. I. 

tlnll If tbot w>~efinent ban been lookeD upon a~ legal, 1nttbO~lt 
title at on manp otber 1l3il1~ of like natut£ woulD fJaue been p~e. 
fetten bCtlllitt tbtlt time ann tbta: ann 31 babe f)eatn t'fJat toot 
llt'ry P?£fitltnt lnt'!,-, quefftonell ttt tbe late long 19arliall1£nt. 

2. Re(p. ~fJ fOI fome otb£c iE'~·efi.ntt1t~ tfiat babe been tnlia. 
eb on, tbc!' ate ~~eftnetlt~ of 'l5i1hl aIDlinft Minifters ann Of
ficers oftbe <!f;fJtltt, ttlbo ate etcepten out ofMagnaCharra,c. t4·. 
as) ilppeat~ bpCo. 8 R.ep. GritOys Cafe,ann-ma!, ~ p""Hl,Jen bp 

tf>e 
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tbe <zcourt fo~ an~ <fno~mttiea relating to tbeir ®tTtce~, aa tbe 
tonnant JP~aafce t~ in all otbet <lCoutt~ of 3luntce; (0 tbat 
tuore Prefidents no not come up to OUt <!tafe. 

Il>e conclutJetJ, anll p~ap'n 3lu't1gment pro De ff11oente. 

lhe Attorny General 'lle;fus Richard Waring, iftJ at. 

147 

I Ja a Scire Facias upon a Recognizance to ilanll to anll pet- (2) 
fo~m tbe ®~net of tbe (touet; 3lutJgment \Una gitum againff 

tbe IDefentJant, upon \l1bfCb be b~ougbt a [[lttt of Error; ann 
tbe queffton tuas;, [[(betber a mttt of Error tnoulnlte o~ not, 
in tegatn tbere \Uag nettbet T reafurer no~ Chancellor? Vide 
tbe ~tatute of 3 I Eliz. ann tbere being man!, Cucb [[(tfts; be~ 
penbing, \l1betbet tbep tuere Sriperfedeaffes o~ not ~ 

Atkins pro Qger'in Brevide Errore. €b~ ~rit Uea, ann i~ 
a Superfedeas, fo~ tbcte i~ no Default fn tbe ~artp, Vide 6 H. 
-;. I 5. vide I Rep. Pelhams Cafe; ann 3 I Ehz. cap. I. Moun
tague to tbe fame purport. Cro.2 Rep. 341 • ~(Jat a mrit of 
Error Uefj in Parliament ftom tbe <!COUtt of Iltfng~ 1Bencb; 
ann f~ a Superfedeas; contrarp to tbe JLo~il Cokes i)pinton; ann 
tbete tfj mo~e reafon fo~ a Superfedeas in tbhl QCa£e tban ttt tbat ; 
fOI if a mttt of Error noe~ not lie bett, o~ tbtlt it be no Su
perfedeas, but (!ftecution be [u[tten to be taken out, ann tbe 
~on~ lebien ann got into tbe Uttngfj <!tolfet~, tbere can be 110 
tetlitutfon, a~ in 'ltaCe of a Qtommon leetCon. Et Adjour .. 
nature 



De Termino PalChre Anno Domini, 1659-

In Scaccario. 

Anne Hall Widow Plaintiff, and Sir Edward Deering 
Baronet Defendant. 

The Cafe. 
. . 

)
0 H N Mills beIng rei~eb in .fit of ninerS JLanbf! attn ~e= 

nementfl in Hoathfield in Kent 7 Apr. 1587. tJebffe'O tbem 
to biS ~on George to babe anll to boItI to bfm anll bt~ ij)eit9 tn 
,f(t:llmple fo~ eUer. gnn tf it 1lJoUlll bn.ppen tfJe fatb George 
to nie befo~e be llJoulll come to. tbe ane of 2 I pear~, anlllUttb
out IPdtSJ of bfS 130111' latufuU~ begotten, tbat tben tbe fain 
JLanbfj tlJoulb tubollp remain to bis seon Samuel In like man
net, prout, &c. ann fo to bi~ otbet Qtbil'O~en in like manner; 
ilnll aftetbJattl~ to Jo. T. autl bt~ lP£ttS5, ann aftet npen. George 
tbe ~on cnttcll anll mattfell tbe 191aintiff; anll bp bf£j [[ltll 
lIatell tbe 20th of May, 164 I. llebifell tbe fa ill ~~emffes to biS 
tb~it IDaugbtets equallp bettuitn tbem; ann nebtfell an gus 
uuitp of 5 1. per annum out of tbe rame to bt~ [{Ufe, fo~ 
bet ILtfe, ann 'Open; tbe Defennant's Jfatf)et purcbafen two of 
tbe IDaugbtetn ft.Jate~ in tbe ll3~emire~, ann uebet patti all}! 
part of tbe fain gnnuit}!. 
~be ~uefffon tua~, tnbetbet o~ no, an tbf~ C2tafe is, tbe 

IDebiro~ catlIn cbarge tbe fain lLann~ tnitb tbe Qnlluitp o~ 
not. 

Hardres pro Q!ler. 3/ COltCeUle tbe. D'biCo~ batJ. "wet ttl 
cbarge tbe Qfffate tnitb tbis Annuity. '(!be mueftfon tutU be, 
lDbat <!CHate Geor~e talte~ bp bf11 fatber~ mill; viz. tnbctbet 
an (lf1late ill Fee-fimple 01 in Fee-tail: gnn II bOlO, tbat be 
batb a Fee-fimple CZfffate. I. 13ecaufe tbe Bra tnoln~ in tbe 
rom giue bim an abfolute jfft;,fimple; ann tbe fubf£qufnt 
lt1o~'O£' (And if, &c.) ate not \UorO!l of Limitation o~ Q!1alifi
cation, but of Collateral determination. ann tbat tbrp are 
fo appear£' bp tbbl, viz. 'l5ecaufe George's Qftlate t~ mane 
l1eterminable upon b{~ npinlJ within Age anti without Hfue, 

botb 
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110tb muff bappen, o~ fife bi~ <!CRate contiltue~. Sllfo tfie 
iDetermfnation t~ limite]) to a (ertatn time; ann tbetefo~e 
i£t not a Limitatfon of tbe (ftlate. a~ If lLanll~ were tie:: 
btfetl to a ~an anti btl:i IPetr~ fa 10nlJ aa fncb a \teet ll)an 
grow o~ fncb a Il)aufe nann ~ tbc IDebffre blouln babe a Ire:: 
tlmple, but quaUfien 111ttb a \'l:olIaterat Determination, Vide 
Plo. Com. Walfingham's Cafe. an)) tbtSj t~ not ute to Sonday's 
Cafe 9 Rep. a IDebife ta Olte ann bta Ii)eft~, ann if be bpe 
witbout fPeit~ of bif$. ')50tlp, tbat tbeu tbe JLattll U)an remain 
to nnotber; fO~ tbere tbe fubfequent waroa tlJetn tnbat iPeft~ 
lUete meant bJ? tbe p~ecrellinlJwo~ll~, as; in Baldwin's Cafe 
2 Rep. g ~!ant to one ann his Heirs, Habendum to ~m anti 
the Heirs of his Body; but bere it i~, If he. dye within Age 
and without Iffue, then, &c. fo tbat tbe tll(l~nf$ ( without 
H~irs of his Body) ate not pnt in b~ ltlav of Limitation of 
tbe Clfftatc, but ate jopnen ann cOupletl tnttb otber tnolllfl, 
lU, eb are not \tlO!tlf$ Of Limitation, but of Determination. ~nn 
ntmittitlg, a~ it rraUp bappene'O fit tbt~ 4lCafe, tbat George 
llJoulll attain tbe age of 2 I years, if pet bla Qfffate fiJOUltJ be 
beln to netermtn bp bbl npfng without HTue, tbat tn~Jtln"be 
llttectlp contrat!' to tbe uet,., WOlUS tlr tbe Debifol, nnn to bis;) 
meaninlJ ann intention, ltlbtcb mutt be gatberen from bbl 
1Uo~i)~! 'ttbe 1UO~ll~ ate, tbat bi~ efffate fi}aU not netermtn 
unleffJ be llpe within Age ann without Iffue; & mala dl: ex
poGtio qua:: corrumpit vifcera textus. 13ut tbe bettet <!E,tpoli:: 
tion ts; tbnt 1tlbicb malte~ all tbe l1.10lllS5 tlann anll be (on" 
affent. 

Object. 16 Eliz. Dyer 330. b. Clache's Cafe, 1ZCbere tbe qrafe 
lUa~, tbat LanD!) tnere nebifen to olte iDaugbtet ann to 
bet J1)eitS; anll if fiJe bappenen to llie ltlitbtn tbe age of fix .. 
teen years, lUling bet @>iller, tbcn to bet ~iffer ann bet 
fPeitS; anll if tbe (econll Daugbter llpen tuitbout ]lfue, tben 
to tbe tbfrn IDaugbtet ann to bet J1Jetr~; ann if botb tbc 
IDauJJbtet~ llien \l1itbout 3llTue, tben to a ~on ann bf~ J!)etr~ ; 
attn if tbcp all bfell tnttbout 3llfue, tben to a @lttal1gct itt 
Itl'. 1ZCbere it l1Ja~ ~eln bJ? Dyer, tbat none of tbe IDaugb> 
ter~ bIn all!, Efrate-tail, but a Fee-firnple Efrate: Sed alii e 
contra. 

Refp. '€f)at <!taCe noes not oppore tnOOt 31 argue fo~ In tbf~ .. 
fo~ it i~ not tberc beln tbat none of tbme ILtmttatiolt~ IHi:lie 
n Fee-fimpl~ <!effate. 15nt tbe opinion of Dyer, tbat none of 
tbe JLill1itation~ tbcre mutJe a Fee-fimple, f~ oppofcn; fo~ aU 
tbe ILtmitation~ tberf are not alike; fome oftbem bailing there 
\t1otb~ onlJ? to limit 01 netnmin tbem, viz. If i'w dye with
out Iffue. 
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jfo~ Qutbo~iti£~. Mich. 2 Jac. Com. B. Emerfon,'s Cafe. il 
~an Dellifen JLanil to, bifJ foue @Ol1Jl in fee, nnn if .one .of 
item ilPCtJ tl1itbout J]tfue, toat bi~ part fijoulil rurbtlle. lin 
tunt Ql:afe it was i)eln, tunt if tb~ee of tbem ilpell tDttbout 
311fue, tbe foUttu ban a Fee-fimple, becaufe tbe fubfequent lUo~n~ 
w£t£ not anneil bp tuap .of Limitation, but of Determina-
tion. , 

~. 17 JaC. Pei1 ann Brown's Cafe5 Cro~ 2d Rep. 590• a 
~an tJeuifetl JLann~ to one of bf~ @lon~ ann bt~ il)eir~ fo~ 
eller, paping 20 I. ann if be npen wttbout 3)tfue, living the 
other, tbat tben tbe JLann fijOUltl temain to tbat otbet seon .• 
ann it was b£ln per Cur. tUat--tf;-e firfi S>on took a Fee-fim
pIe up tue [[iiU. 13ut tue great £nu£tlion tuaf,l, tnuctber a 
lRematnnec cenID be Itmttetl upon it o~ not; betaufe i1 
I\emainnet in i~ cannot be itmtten upon a Jree. 13ut it 
was; fJeltJ tuat tbe 1!iematnnec tna~ goon, bcc'lure it nib not 
bepenti upon a Limitation, but a Collateral determination O£ 
tbe QJ;ffate. fo~ tuat tue b10~11S;, if he dye without liTne, tnere 
not abfolute anti inDefinite, but tpen up to a Qtonttngen,p, 
viz. living William. 

3. Hill. 1650. Bane. R. Hanbury fJerjiu Cockman, upon it 
(pedal <I1erllitt. a ~an lIebtfeb to bf~ \S)on anb bts; I1Jctrfl 
certain !.anll~ tnitb a Provifo, tbat if be llfell befo~e ~ar. 
tinge o~ befo~e bt~ ll!le of 2 I !,eat~ tnitbout ]ffuc, tuen tbe 
}LanD)) fijoulll rcmain to bf~ feconl1 @bon ill fcc: '([be ciOffi 
§5)on attaineD bt~ age of 2 I !,ear~, ann tUC11 Dien lnitbout 
J/tfue. (tbe Court nllju'Ogel1 in tbat <!tare upon tue fica ar# 
gument, tuat tbbl lUaa a contingent lRemainner, ann tbat it 
(ouln not take effect, becaure tbe ~ontingett(!' llcber bappenelJ, 
a~ it muff tiO, befo!e tbat Bemainner tOtlll1 tome in being. 
~ntJ tbere it tua~ fain, tbat tuben tbe WO~tI~ ate clear ann platn 
in tuemfelbcf,l, tbe <!Court ougut not to make a l10ubtful Q!on.: 
fituction upon tbem, anti tbat all tue @:elimfnarie~ muff 
tappen bcfo~e. tbe BemainDer talte~ QJ;tTett. @)o in tbi~ QtaCe 
of outn tbe IDefenl1ant George mull tIpe lnitbin age, anD IDitb, 
out ]tfue, befo~e tue €ontingencp can take etfect; tubicb it i~ 
tmpotrillie tbat be fiJoull1 no lUben be fJal1 attain en bt~ full age; 
anti Ill' confequence be ball, tuben be came of age, an abfolute 
cEnate in ~ee.fimple; ann bi~ ~ebiCe of tbe ~nnuft!' goon 
in !Latn. Vld. fo~ fattber ~utbo~ltte~, 2 & 3 Ph. & Mar. Dyer 
124. & 18& 19 6:1iz. Dyer 354. 

~ftetlnarnll in Mich. Term. eodem Anno, it tnar> arguen 11~ 
Finch pro Defendente ; bifJ argument lna~ bet!' tlJo~t, anll it 
noe~ not appear lnbat became of tbe cztafe, o~ tbat an!, i)Pi:: 
nion lna~ gibeR bp tbe Court in ft. 

Bromrigg 
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Brumrig verfus Hanger and his Wife. 

I .m an grtion lIpon tbe <!taCe fo: tuo~l.1s; tOe, ~latt1ti[ (~) 
l1eclareD tbat ;t~e i1Jtlsbnnn tuas fuet) ill tbe ebtritfs 

Qtourt fO~ 30 I. ann tbe 191aintfff p~onucen as a mitnef~ 
J,lgatllft bim, ann tbat a [letnict patren agafn£t bim, ann tbnt 
tbe mife balling a Colloquium Concerlting tbat '€rpal, falb 
of ann to tbe ~lail1tttf tbe fame nap, Thou art a for-fworn 
rafcally Fellow, and I will prove thou toakeft a falfe Oath 
againfi: my Husband and me this day. gfter a [ternirt fo~ tue 
llt>laintiff it lUaG moben ill Grre£t of ]lungment, tllilt tOe tnolllS 
toete not actionable; 1. ')Secaufe it Dotb not appear tbat it 
lUa5l in a (!Court of )RecolD: ann 2. 15ecaute tbe tno~lls; babe 
reference to a particular eutt, tn mOtel> tbe Wife 1Ua~ not a 
~artp. 

Atkins pro Q!Ier'. lit nee'Os not appear tbnt tbe r!ourt 1Ua~ 
n Qtouct of JRecoltl; if tf}e i')atb l1las taken tn a 3!ullicial ~~06 
(felling, tOe Gaion i~ maintainable, Hob. Rep. 283. Adams 
ver/III Fleming, Thou wert foreworn in the Counce! of the 
Marches, tubicb is not a Q!:OUtt of Record :, to tbe fame purpore 
vide Cro. 2 Rep. 204. . Cafe, Rntl 562. Johnfons Cafe. 
Cro. ::2 Rep, I 58~ Harris ann Dixons Cafe. ero. 1 R.ep. 337~ 
~tr Richard Strouds Cafe. 2. 3!t appeat~ {Jete to babe been 
a 'lCourt of Record, becau£e tbe $tlit \nQJ) fOl 301. anu tbe 
~Oeritf~ (ltourt in London i~ teall!' it 'lCourt of Record, nnb 
t15 fo caUen, Co. ]urifdiCl:ion of Courts 247. anl1 a [~lttt of 
Error Ife~ upon a 31ullgment obtaineD tbece, N. B. 23. a. Reg. 
129. Hob.Rep.70. Lambe ann Wifemans Cafe. Et Adjornatur. 

3In Hillary Term aftet it tuafJ aUellgcn tbat tbe Defennants! 
ll>u1lbann tuaS$ neon puis Ie darreine continuance, fo tbat tbe 
~uit ougbt to abate. 

Atldos pro Q!ler'. ftbiJl @)uit i~ like on gctiolt of Trefpafs, 
mbttb ifS jott1t ann (eueral, ann 'Ooe~ not abate bp tOe lleatb of 
one iDefenllant ; anll like to a Replevin, (vide 2 Eliz. Dyer 
187.) tubicb noe~ not abate bp tOe neatb of one of tbe ')5atlie~+ 
3In . ero. I, Rep. tbete ifj a lJOtlbt mane tnbctb£t an action of 
Trefpafs ftJ£lU abate bp tbe l1eatb Or tbe tptlSbann; but tn 2 Cro. 
it t~ abjutlgell tbat it noe~ not abate; an'll bere tbe lPu~banli 
hl nmnetl ottlp rOJ tOnro~mttp:, ro~ toe tno~s Ulere CpoRen bp 
tbe [[life onlp, 18 Ed. 4. I. 31ltConfpiraty tbe neatb of one 
boer; not abate tbe Writ; an'll tbat tbe tuo~ll~ were actionablt 
ge arlJuen n~ befo1e. Et Adjornatur, 
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~be ~oUtt DoubteD upon toe matter of Abatement ;. but it 
tuaa after\tlatn~ beltl per Cur. tuat tOe lno~n~ lUere actionable 
luitb fucb an 3innuc'ement, anll tOat tue ~uit fa not abated 
bp tDe l1ltl~bann£) beatb; t~e mlfe. beilt{J tOe Oltlp Tort.feafor, 
otbettntfe iftbe [Utife ban bleD, .~~ m Cowleys Cafes, Hob. R.ep. 
anll 31tUJgmeilt 1lia~ gtllett accg~ningI!,. ' 

Turner veri 1U Gallillee. 

I,· S an aaion upori tbe Qtafe after J/ffue joinelY, aitl1 Hotice 
(3) gillen bp tOe, Defentlant of ~ttal up Provifo; tbe talntn" 

tiff come~ into (ltourt in ~erfotl tue lIap befo~e tbe ~rtal, anti 
.enter~ upon tOe IRoll a Nolle profequi; Bnn now toe Defen· 
bant p~ap~ bfs Co its. " . 

Hardres pro Q!lel". €on~ are not alferfable in tfJi~ (!tafe 
l1p onp Law o~ ~tatute, ltlbtcb 31 COl1CelUe upon tbere grountls. 

I. 161' tbe Common Law tOe Defendant couln not babe 
Coils; anti tbi~ i~ cleat bp oue ')5ook~; ann it appears be!' tbe 
li3~eamble~ of tbe ~tatute~ of 23 H. 8. c. 15. 8 Eliz. c. 28. 
ann 4 Jac. cap. 3· , ' 

2. ttbe Plaintiff i~ not b1' tbe Common Law entitllleb to 
Carts itt aU <Ztares, but onlp lUben be reCOllet~ Damages aCCo~b: 
in IJ to toe @>tatute of 6 Ed. I. cap. I. vide 10 Rep. I 16. a. 
PiIfords Cafe. 

g. [[cbere a etatute giue~ Damages bp creation; tbete tbe 
J1!)lafntiff fiJall recober no cofis; tve rearon t~, 15etaufe iDa, 
inagell being giuen out of coutfe, anD rob ere tbe <Ztommon 
.lLatu no£~ not gibe tbem, anD tbe @>tatute being tbttefo~e 
inttotluctiue of a nem JLatu, tue ~Iaintiff fiJali reCOber l1lbat 
tbe ~tattlte appoints ~tm to recober, anll no mo~e, Vide 27 H. 
6. 10. 2 H·4· 17· 9 H. 6. 66. <rIpon tbfs reafon it is faib in 
tbofe 16ooh~,tbat ~o{fS are not lIue in ~. imp. Wane, Decies 
tantum, becaufe Damages in tbofe (lCares are glben bp eta" 
tllteS,1l1bcre tbep lUere not recoberable befo~e; upon tue rame 
ttarcn rue 101ainttff bas no Qtofts) in cafe of a Forcible Entry, 
9 Ed. 4·)· ~o robere a penalty t~ giueh, as fo~ tngrotftng, Vid. 
4- Mar. Bro. cons 3 I. eo upon 2 Ed. 6. fo~ Tithes, no clans to 
lie recobeteil upon tbe fame teafott. 

4· [~]bere a 0tatute i~ l1ew, ann intcO!iua"ibe of a neln 
lnttl,tlo CZL:off~ o~ Damages ate to be recoUerelJ, but in ([ares 
IfmfteD bp tbe ~tat~'te, tbougb fit equal mi(cbief, 7 Ed. 4. J 4. 
~be @)tatllte Of. R lch. 2. tubicb lJi~tS DamalJe~ in (lCbancerp 
agafnff tbe l~lrt11ttfff, lUbere t~e 13111. t5S founn not to contatn 

matter 
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matter of fJrrutb, boe~ not e.ttenl1 to a Demurrer, per Cur. 
Vide Cro. I R.ep. 53::t. James ann Tintneys Cafe. Intrat. Trin. 
I I Car. B. R. Rot. 7 I 53. in Qtafe of an Avowry fo~ a pcnaltp 
fmpofel1 bp cullom fo~ tbe 1B~tacb of a 13p, Ilatu, Vide Cro. I 

Rep. 542. Daly an118ellamies Cafe, atlJUllgel1 tbat tbe Defen~ 
llant ttl an Attaint llJaU recOb£t tbofe Colh onlp tllbicb be ban 
in tbe fOlmet ~utt; anll ptt tbete t~ tbe fame Ultfcbief tbat t~ 
in otber Qtafes; but it hl not witbtn tbe §Statute of 4 Jac. 
becau{e it is not an o~tgnial ~uft, but an gaton tbat ba~ ne~ 
pen'Oanct upon tbe fo~mec ~uit. Jln Hill. 2 Car. B. Com. in 
Mildmays Gafe, atiJungen tbat tbe Demurrer ts not tnitbtn tbat 
l,atu, becaure not tnttbin toe JLettet; ann it t}1 tbere noubteti 
(tbougb now refolb£ll) wbetbet o~ no a fpecial Verdict: be tnHO: 
in it o~ not r ')6p all wbicb Ql';afefj it ap~leatfl tbat a @>tatute 
inttt1l1UttU.le of a neW)LalU, tbougb mane fo~ cafe ann quiet, 
Gllti to aUoitl bf.ratton, pet muft be taken llrta,!,. 

5. Ql:ben if tl Nolle profcqui be anotbet tbtng, ann l1tfferent 
from a Non·[uit, it Will follolD tbat tbw fll:afe of our~ t~ not 
tuftbin tbe Statute, anti tbat ft Nolle profequi ann a Non-fUlt 
are ntllinct tbtngtj, a~ appeat~ Cleatl!' IIp 8 R.ep. 59 anD 62. 
in Beechers Cafe, ftbat a R.etraxit anti a Nolle pro1equi are 
botb one, anll ate a E\eleafe ann 'liat to tbe tlafon, anll are 
rntten botb aUke; but a Non-CUlt ba~ anotb£t manner of en, 
tt!', anll i~ no bat; ann tbetefo~ it Was reafolU!ble to gibe 
~oatj in care of 8 Non-fuit, to ft'iJofn betation bp commencing 
tbe fame attion obet ann ober a~atll; but tubere tbe Jjf>laintiff 
is barren ann cannot bellin allain, tbe reafau noea "not bolD, 
fo~ tbere tbe ~artp cannot be noubl!? beten, a~t be map note 
IUttbtlantltng a Non-fQit, ro tbat tbe ([afetjllUfer ettreamIp, 
anti tbete t~ no ~~enl1£nt of Q,totl~ til fucb tafe, in Com. Ban. 
.o~ tn tbe Exchequer. 
~e cftetl Ultettlife Hill. 15 Car. B. R. ero. I Rep. (!farl sf 

Oxford ve,jul Waterhoufe. North contra Wingate, Mich. 15 
Car. B. fl. Cro. I Rep. ·Peacocks Cafe, Hill. 1 Car. B. R. Cro. 
I Rep. Atkey anO Heard. Mich. 1 Car. Cro. i Rep. 3ln Salter 
ann Skeltons Cafe, Hill. 16 Jac. refolue'O tbat tbe Defenllant 
ill Replevin fiJall not babe QI:oa~, if be claim ~~opertp, bell 
taure out of tbe etatute of:u H. 8. ann Skipw,ud anti Mack .. 
worths Cafe. Hill. 2 Jac. Entr. Mich. 44 ann 4'5 Eliz. R.ot.32. 
B. R. accord. ]Ill 8 H. 6. 8. a bfbttOt!' t~ tbere taken betlUtrt 
tbe ~latnttlIfJ toming in ~er(on, ann [aping tbat be tuill not 
fuc,ouftc:r, tbat i~ raitl to be a R.etraxit ann a Eleleafe; attll be, 
ttul,tt biS faphlg tbat be \Uti( not appear, lObtcfJ f~ but a Non .. 
fuic, 2 ide .! 4;. b. per touts les Jufti~s; If a ~lattlttlf come tn 

~ ftnn 
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ann rap tbat be wm not file oufier, tt t~ a RetrJxit, ann Wb£ll bt 
tutu not appea.r, it t~ a Non-fuit. - _ 

')But b0tu tbt~ ~attet tua~ nllent'loe~ not appear. 

Sir John Thorowgood and other- Trujlee~ for Mini
fiers Maintenance, P lainti/fs, and Sir f;l~nry Her-
bert Defendant. - -- . , 

I .fl a fetgne'O Qafon upon tbe <lrafetip ®ll.1er ot tbe <ltourt 
. of Ql:tcbequec:fltbamber, tbe ]ffue tua~ tllbetber D~ no tbe 

IDefen'Oant ban a gmn JLeare tn being, of tbe JReao~p of Cherry 
'in'Montgomery~(te; Dnn a fpettttl (tlerl.1ict being fountl !fpon it 
i([rpal at 13at in tbe (!Collrt of Exchequer, toe <2tafe tn effetl 
nppearcn to be tbu~, viz, ~bat ~oao~ Manwaring tuas bl' 
3lullgment of toe I1>ou(e of Jj)eer~ in ~arliameltt,30 Car. up, 
011 an 3lmpeacbment Cent up againft bIm ill' tue lPonfe of QCom" 
mons, difabled to 001'0 anl' ~piritual }1!J~o·motiOl1; anti aftet 
tOat l\i»arUamcnt tna~ lletetminetl, toe King bp OiS }1!)atent Ult.: 
net tbe 13~oan ~eal pattuilt1ctl bim all TreatOOs, Felonies, Di1: 
abilities, &c; but lnitoout anl' recttal in tije J1!lartton of toot 
3lungm£nt againft Oim tn Ulatlfament; ann afttttnat11~ be lUas 
ma'Oe ')l3ifiJop of St. Afaph til-Wales, bP· Conge d'Etlire; ann tbf~ 
)Retto~l' betng tben tn lLeaCe to tbe Defentlant fo~ pears, ana.: 
tbet concurrent ILeaCe tnass mane of tt to one Owen in I I Car. 
ann conucmen bp tbe Dean anb Chapter; after tuottO in 16 Car. 
toe fain [)oao~ Manwaring mane anot{)er concurrent E..eaCe to 
tbe Defenllant of tbe ~itbes of tbtf,; )Recto~!" rentl~tnlJ toe an: 
cient Bent, tuoicb later ILeaCe tua~ not confirm en ; anb tbe 
')5fllJop~ ~llateS) betng taken awa!' bp aa tn 1646; anti betletl tn 
tQt:tufteea, tuel' tbe @ttunee~ accepte11 of tfJe Bent refetben up.: 
on tot~ laft teafe mane to tOe Defen11ant; anb tlUo I!iloint~ 
lllere mane in toe (ltare. I. Wbetbn o~ no tbt~ difability of 
IDOtto~ Manwarrung were par'Oonable bl' tbe King, o~ not f anti 
2. mbetoet tbhlll1ll concurrent Jitafe tuere boto, o~ not f 

Trevor arguell pro Qger'. I. €Uftt tbt~ difability t~ not 
pacbonable bl' toe King. fo~ tbe effect of a Pattlon, vide Bra
tton J 33· tbat tbe King t~ toe fountain of ~lace, ann can 
pattlon ~ffence~, anti tbat no otbet can, muft be al.1mftteo; 
anll Co if,; Caitl, I E. 2. Clauf.R.ot.Membr.9. Brafr.lib.2. fea. 107. 

9 Ed. 4. 2. Stam£ Pl. Coron. 100. b. toougb tbiS 190tuer bafj 
been ab~it1Llen bp acts of ~atltam£nt, 4 Ed. 2. c. 13. 2 Ed. 3. 
c·3· anti 14 Ed. 3· c. 14· tu{Jfcb menttonfJ a Non-obfiante, vid. 
etiam Go. Inft. 3 part, 236, Plow. Com. SOl. ~nl1 tubp tbf~ 

lE>fttlJon 
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~arnon nib not purge iOocto~ Manwarings btrabtUtp be allengen 
tbefe f\enfon~+ 

I. ')6ecaufe tbe llungment gibflf agafnll bim bp tbe Il>oufe 
of ps;,tSJ i~ not reef ten tn it; no~ i~ tbtte an1' non·obfiante tn 
tbe Qta C! ; ann tbat tbz ®tfence ougbt to be rectten til tbe liDar
non, vide 11 R. 2. cap. I. 9 Ed. 4. c. 28. 6 R.ep. ,tbe <!Cafe of 
Burglary. ~ Ll!; tbc general lDO~bfl in tbe ~arnon of all Dif
abilities ate not ru.~.~>;fe"t) becaufe tro general, anb cannot be 
rttcntlel1 t;J nifilbHW ~~; intlftle'O Ill! a 3lungment in ~atltameltt, 
tmt£f~ tt be nametJ, vide Co. Mcag. Chart. 478. & 2 Elep. Arch
biibop of C3nterbur~s Cafe. 

2. '16ccauCe tbe King i~ not a Party to·tbe 3lungment; ann 
it ~atlJon t~ no mo~e t~'ln t~~ Kings Releafe, Vide Co. Mag .. 
Chart. &: PlacitJ '~a:~~;~m,~ntal ia, num. 4 2• ann 4 H. 4· DUm. 79. 
~an1' W'eetfJ of tbe Realm ,ungen in J.I!latUament tnftbout tbe 
Jktngs alfent; fa tn 19, Jac. Floyd wa~ fentente'll fo~ fpeaking 
rcannalou~ Ulo~trs of tue Palfgrave; ann tnberea~ be ban been 
(ententen bp tbe I)pufe of QCommon~, tbe !Lo!n~ wouln not ai
IOlD of tbat, but mane toe @)entence tbett own: anl1 fn I H. 4. 
Dum. 9, 10. nU)et~ JLO!'OfS were ucgtallen bp tf)e I!>ouft of 11tlrer~, 
raving to tbe King @'ower to parnoll tbem, 1llbfcb tlJetue', tbilr 
tllitbout furb fabtng'be couln hot babe·none it; ann tn 51 Ed. 3. 
Dum. 7. 28, ~2, 33,34, tfjere ate man!, 3(mpeacbmentfJ btro~e 
tbe JLo~'Os fo~ oecettSl in tbe lRebenue; ann tn 50 Ed·3·mim.128. 
ann 5 I Ed. 3. Dum. 75- tbe c.!I:ommom;; p~a!,n 'tbat tfje' JLo~n 
Latimer mtgbt be teffo~etl; anti tbereupon 50 Ed. 3- R.ot. Pat. 
num. 2 i. Jl>e tuas;;, tello~eb bp tbe King; ann ill :2 8 Hen. 6. 
Rot. ParI. num, 20. ~be Duke of Suffolks Cafe, WOo tuaSJ im~ 
,eacb't bp tbe Qtommon$j, ann ban 3lungment to be bantll)en; 
ann it f~ tbere lleclaren tbat toe King ball notbing to no tuitb 
tbat 3lUl1gment. 

3· aU3Iungments;; giben bp tbe llJto~ are to· be trecuteb bp 
i)~tJer from tOe Il)oufe onl!" Vide Trm. 6 Rich. 2. B, El. Rot.23. 
ann 5'1 Ed. 3· Rot. Pat. num. 2 ~.vtbe King parnonen a ~en" 
tence, anb Jiuogment giuen bp tbt iLA:tJJ; but in I R. 2. Rot. 
Pari. num. 41• Alice de Pierce tn~~~ ~m~nUbeD anti fentencen in' 
ll!>atltament foz fJabtng p:ocuren tl)at ~patnon,an1.1 tuall batlitlj't 
tbt Realm: anb of tbofe tbat 1tJzre itJJuiJgetl fn I ~ Car. viz. 
~be Lord Keeper anD Lord 'freafuHT, &c. none were patbOllttl 
aftermarn, Vide Vet. M. Chart. tmp~it1ten 1529. Pars 2. fo1. 55. 
ann Pin{ents ,Abridgment of the Statutes t~mp. H~ 7. Hugh de 
Spencer fatbtt ann @)on ltlere fentencen bp tbe ~eeta in~ar" 
Uament, witbout tbe Kings Qlfent; anb after tbeft eentence 
lUa~ teller Cd. } tben t~ King in Trin~ 15 Ed. 2. B. R. Il0t. 33. 

~ ~ tulott 
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\ll~t£ to tbe Ql:bicf 3lutltce tl~ltJ ~bftt$, ctlunnautJfnlJ tbem to 
tatted tbat 3lu'Oglllcnt, anti In Mtch. 15 E. 2. B. R. Rot. 4o~ 
~b~ King grantetl btm lReftttutfon ~ aU bi~ €)oOt'l~, anti 
tn Trin. 18 Eo 2. B. R. R.ot. 42• ~be (alb Hugh tbe @Ion tuns 
patllOnen fo~ aU ~ffenu~ committeD b~ bim finte bt1i 13anmJ~ 
went; but ltO ~arnon of &lnp tbtng tbat ban tclation to tbe 
31Ul1JJtmllt'; ilnl1 in 15 E. 2. ritz-Herb. Petition 2. it apptar1$ 
tbnt a 3lUll11ment of }Repeal being repealel1, tbe fita 3llt'Og~ 
ment bccomes of fo~ce again; anti in I R.ic. 2. Rot. Part 
num. 54. tbifJ llUl1gment gluen bp tbe lLo~n~ t~ rrcitetl tb:oullbc 

out, Vid. 2 H. 4.c. 22. French Imprefiion, Rot. 97. 
fOl tbe 2d ~oint. ~be tbitn Lenee is meerfp botD, nutl 

cannot be ettfnguillJe'b o~ mctge'O in tbe fiell teare fo: pears, 
fo~ peat1J cannot l1~otnn in ~fare. Jao~ i~ it goon bp tbe £1141: 
bUng get tlf 32 H. 8. c~p. 28. witbout confirmatlnn, but is 
utte~JP uofQ, Vid. 3 Rffp.l,.incoln College Cafe. ann if it lUere 
.onlp llotDable, tbe (iCtuftee~ bere ate not concfUl.1ett ill' tUttI: 
acceptance, becftufe tbe, no not clatm un'bet tbe ':l5ilbop, but 
@aramount a~ JfouunetJ$. ')5etlbe~, lRent cannot be refer=· 
ben out of flkptbe~ 110 mo~e tban out of a latt, a Rep. Jewels 
Cafe, ann Plap~n 3lu'Qgnl£nt pro Quer. 

Finch pro DefeQd~nte. 1. '(ttbete'~ no legal Dffahilitp in 
tbe (!tafe; fOI Dr. Manwaring bJa~ a QtOtlllllOnet ann (onCe: 
t}uen~lp not IpaQle to be fentencen bp toe ~eer~, Vid. Magn. 
Chart. Ne~ fuper eum ibimus &c. niG per legale JuJicium Pa
rium (norum. :l. ~be ILO~'Of3lJtlle ~ent£uce tn tbtte ]ublctal 
qr;apactt!'; anll lllbere tbe Law notfJ not inflfa n IDtfnbilitp, 
tb~!, cannot no ft. 3· ~be King canlUell parllon tt, Hob. 
Re~ Commendam's Cafe, tbe King f~ entrutlel1 witb tbe nt= 
nttbution of ~tt'!'. 31 argue Ilk a majore, tbe King can par~ 
bon Treafon, Vide I H.7· 26. 3 Inf\:' 7. Segrave's Cafe, II R. 2. 
cap_ 13. Hill. 16 C~r. Morgan's Cafe of Murder, tubicb bp fpecial 
words tb~ King can paction, but not otf)tcblife, a~ in Rickabies 
Cafe. 2dly, Ab abfurdo, tbe Slbfurnttp tbat fa man!, ad~ .of 
!&larliame,nt tum be auoinen. 3d1y, A fimili,' Fitz. Herb. 
Caron. 154. & 28 t. Hob. Rep. 82. Qtbe ~arnon ntrtbargeJ1 
tbe Reatus~ I Cro. 55, 56. etc John Bennet's Cafe, @)tr John 
Mompeffon s c~r~ accord. upon a l$atlkln .of a Dffabtfttl' b!J 
9ft of l@arUament. 4. Q LeaCc mane b,. a 15Uljop de faCto 
is a gOOlJ l.eare, V.d. 9 E. 4- Bag~·s Affize, I E.4. cap. I. 
II H. 7. c. I. Dyer 313. 2 Mar. Bro.leafes, 68. 9nn tbe JLeafe, 
if not goon tn lam, fs but 1lOibable; lttbicb tbt ([tillItes bp 
tbeft a(ceptan(e of tbe Rent baUe mane Booll. Ulbefeas it 
b4J· been objectell tbftt t~ 31ulJ!Jmem iff not tecitelY, tbHt is 

ft 
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a mitfake; fo~ it is t£ctte'O particular(p, ann nU 13tfabtHttc.G 
tberwp incurren ate tJifcbatgetJ. Jao~ i~ tbiS to be taken ftl~ 
it teare of '(!Cptbess onlp, fo~ a lLeafe of tbe JRecro~~ hI fountr+ 
IL)c conclUllen ann Plaven 3lungment pro Quer. 

afterU1atn~ in Mich. Term 12 Car. 2. tbe £nuefiioll conI N' 

(trning tue King's 1130wer of lJ!)ar'Oonttlg tbe IDifabtlttp tuna ~r' 
tqopt (f01 now tbe King tuan JReftOle'O) ann tbe ont!' mue~ 
Itoll. tbat noUt tluck tnaS,tubetbet a Concurrent Lea(e mane 
Ill' a 13ifbop \Ditbout Qtonfirmntton be void o~ ontpvoidable ; 
anti confequentl!', tllbetbtt it be matte ~oo'O bp acceptance o~ 
not. 

~fr Heneage Finch nom Sollicitor General, argucl.1 tbat it 
Inns onlp boinable; tbe ~tatutes of 32 H. 8. ann of lEI. 
(be fain) mete mane fo~ tbt benefit ot tbe S)uccetfo~~ onlp. 
gnn lLeafes; not wattanten b11 tbofeJLatlls, are at ~omman 
l.am, tnbicb in fucb tafe makeS) tbem uotnable onlp, an]) not 
bOitl, ann Cro. t. R.ep. 95. tfJ accord. 

Stevens e contra, (tbat tue ILeafe ifj botti, ann etten 3 Rep~ 
60. Hunt ann Singleton's Cafe tbete titetl, ann Cro. 2 Etep. 
173. Qnl1 tfjifj b£fng a fefgnell Sletton upon tbe (!tafe n~ 
ntlelJ bp tue (!Court to ttl' tnbetbet· tbere be a goon lLeare in 
being, tf)e 3lUtp upon Non·affutnp(i~ pteatletl fintl tf)e fpectal 
matter ann tOllcIutJe if tbftt b£ a, goon lLeafe, tben &c. 
wbtcb fpecial Qtonclulion, ougbt to be. rejeaen, betauf, it i. 
tbe tbtng ttferren b}! tbe <!tOUtt to be tr}!tth 

Hale Chief Baron. lIf 3ltrue ban bren taken upon tbe fpc" 
dal mattet, it \11ouln babe bEtn a£f pon fap. 15ut bere tbe 
31tfue iSJ upon Non Aftumpfit; fa tbat tbe fpectal 1natter, 
tubtcb fnbucetb tue liHue, is nolD bUt collateral.' .fo~ betc 
two tbtlllJSS offet tf)emfelbefj in ]lfue, viz. tbe fpettal matter 
ann tbt geurtnl 3llftl£; Co tbat' tattfng 3llTu, upon one e,i 
clune~ toe otlJ£t. 

Et adjornatur. 
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(s) 

Thomas Young,G,ent. Plaintiff, and Ifaac: Penning
ton Efq; Defendant. 

I
r m ~n. 9afo" of Debt ro~ i,ooo 1. tbe ~are tua~ tbus, vjz~ 

Wtlham Wall tna~ bounn to tbe Kmg ro~ 1000 I. tue 
King affigueb it to tbe Plaintiff bp JLettet~ teat£nt~ fi~e~n 
in 'ltourt; nun granteD' flim p01ller tberebp to rue fo~ It In 
tDe King's Jaame, ren'O~tnll to tue King at tue Jaecdpt of 
biG ~tcbeqllet tbe 8th part of wbat tlJouln be bp bim rel: 
ceibeD, lellfe'O, compoun'Oe'O fo~ o~ recobfrcD. Qn'O mo~eobec 
tbe King cbargeD all ~betiffa anb otber SlDffic£r~ into l1luore 
bantJ£; fceber it tlJoUll1 come, upon tue bleln of tue Caitl JLet$ 
teta J13atentfS, 01 of tf)e flfntolment tbereof ta make pap.: 
lUent of tOe fame, &c. Qfterlnar'OG tbtfS ~um of 1000 I. 
1Ua~ recoberen bp l1ungment of tbe qtourt at tOe Plaintiffs 
ll!>~orecutfon; ann upon an l1n,qutfition ann flf,ttent to tue 
§5bettff~ of London, tbe @)um of 1000 1. tuafSlebien bp tbe De
fendant anb ~ft John Woolafion tleceafe'O, tben @lbetiff~; anti 
JReturn tDereof mane acco~ninglp into tbiS Qtou~t. an'O tUe 
Defendant babing notice of tfje lLetterfS ~atentSJ, refufetl to 
pap tt to tbe Plaictiff;. fo!, tnbtcb eaufe be b~oulJbt bifS 9ction, 
anb tue Defendant plean£n to tbe JLttter~ W>atents, Nul tiel 
record; anti tOe Plaintiff l1emutretl. 

Hardres pro ~er. f!~e ~Iea of Nul tiel Record i~ an iH 
I>I£a fll toti <!tafe, 6 Rep. 15. b. fn Eden"s Cafe, an'O in 16 H. 
7. I I. b. a lltberlitp ifS taken betluf,tt tbe ~~eat ~ealS anb Ol: 
tUft @ea'~ of <ltOuttS, fo~ tuep are but 'Qrranfctipt£J of Bel: 
,o~ns; tubereaa tlJe O15~eat §Seal is tbe lReco~tI it felf, Vide 
4 R.ep. Hind's Cafe, accord. '15ut a ~attet confiUent tuftb 
tue JReco~t1 map be plea'betl, a~ non conceffit per Litteras Pa
teotes, Plo. Com. 232. Seignior Berkly's Cafe, & 12 H. 7. 12. 

accord. gutl tbe tearon unum ifS, becaure 1Reco~tlS cannot be 
ttpen but bp tOemfelbeS, if a 11ap be giuen to b~in!J tbem ttl 
as tn ofber 'ltafefS. 

Object. l\!)etcbance tbe Ji!)atent tbat tua,; fiJetun tbe Defendant 
ba'b not a ~eal to ft. 

Refp. fltuat cannot 110ln be alle'bgetJ, becaufe it i~ aut tbe 
fame ~erm in tubicb it tna)l fiJewn tn CZCourt, Vide S Rep. 
Wymark's Cafe, 74. b. anti It tfS falb bere profert hie; in Cu
riam. 13ut tbe [)efennantfS time to babe queatonen tbe balis 
llitp of tbe 'fttent t\la~ at fitff, it tannot be l1!ftlUn in queftton 
nolV. 

Allen 



T ere Pafch. 1659- in Scaccario. I 59 
Allen & Stevens pro Defendente. snmittfng tbe Jl!llea to be 

naught, pet tbe Plaintiff ougbt not to nemur to it. ')But tbe 
<[ourt ougbt to babe . beEn mouen tn ft, ilnD upon llf£lU of 
tD" ptter~ taat£nt~ to baue neterminetl tbe matter. ann bp 

· tbe tJe'JluaCt be bat; confetreti tOe It!>lea. 13ut to tbat tbe 
Q!:ourt anHua'elJ tbat a Demurrer tua~ no c.u:onfelfton of anl' 
tbfng not fuftlClcntlp pleai)tt1. '<11:b£1' urgen farrber tuat ft h1a~ 
a gOOi) W>lca, becaufe tbere mtgbt petbatl~ be a Vacat eutten, 
Vide 5 H. 7· 24, Dyer 176, 177. Keilw. 96. 

15U~ at anotbetnap. Allen too~ tb!tt (!ftception~ to tbe De= 
datation. I. '(!Cbat an action of Debt tJoeg not lie feq tbe 
Plaintiff in tbe lltafe, becaufe tbete llla,~ no Debt nue to blm, 
but tbe 9}!}onp tua~ to be. blougbt into CZI:ourt •. 2. 31f tOe Plain
tiff COUll) baut an aaion of Debt, pet be mull not fue fo~ tbe 
wbole 1000 I. becau{e an 8rh patt of it i~ nue to tue King. 
3. 15ecaufe it i~ not abetteD tuat tue ~atent o~ tbe J!ncolment 
of it tuafl lljellln to tbe eberitf, aa tbe @atent ntre(t~. ann 
it i~ not futnCient to fap, tbat be ball .mottce of it; fo~ tbnt 
i~ not traberrable a$ it is; bere pIeanelJ,being lafn too generallp; 
anll becaufe it ia not e.tp~elfell bp lllbom be ball ~oti,e, fo tbat 
a cettain 3ll'fue migbt be taften upon ft. 

Et adjornatur. 

De 
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(2) 

De Termino Sanctre Trinitatis Anno 
Domini 1659. 

This Term Baron Pllr4!r fate alone in the Court 

i 

Randolph verfus Randolph~ 

AJa engUllJ 15ill betng 1»efetrftJ to babe an account; tfte 
.' DefenDant pleabel1 ft ~lefl, anb biD not aberre it tn tbe 

~oncIution; ann ro~ tbat caure it lUa~ ouer·tutell. 

Doble and Potman., 

U @on a Qtror~ 13ill againll a @arron to lltC",uet tnbat COlt 
of Tithes in particular be claims to be nue to btm; Co: 

tbat tbe 19arfon tn biS 13m oll£l11btle bemanbeb OM manner of 
([L:ttbfng,anb anotber (Ubile auotber ; tbe <ltourt belli tbat in Cucb 
il cro(s Bill tbe @Iatntttf~ neeb not entitle tbemrell.te~ to tbe Ju
rifdittion of toe <!Court, becaufe tbe crors 13iU i~ grountJeb 
upon anot{}et 13Ul f)tre tn Ql:ottrt; as tf a ~an be rUfb bete 
ill tbe IDfftce of W>leass, be map baUe an ~ngliaJ 15m to be re" 
Ifebcb agoinff tbe @latntiff tuitbout {etting ro~tb ~atter or 
3luri~tltaio". 

De 



De T ermino Sanai Michaelis Anilo 
Domini 1659- In Scaccario. 

Harris verftu Philips and Biggs. 

A .fa gaion upon tDe (!tafe tua~ blougbt agafna· tbe Oe~ ( I j 
fendaots being @)beriffss (If London fo~ an Efcap~ upon 

mean ~loceo.~ ; ann after 31true jO!'l1en ann a ~rpal bp Nifi Prius, 
llnn befole tbe nap tn ')Sank Bigs bien. anb ~ulJlJeaton tuftS 
ltotu maoe b!, Affidavit of bt~ beatbt anll anmitteD bp tbe (!tOUtt 
to Plellent ~rto~ tn laW, 1t1ftbout entting tbe &UlJIleffion Up= 
on tbe Roll, becaufe no Boll i~ mane of tbe (ltatire till aftet 
tbe ~etm, altO tben tt WoUiO be too late. ann tt tuas mOben 
tbat tbe @>uit ougbt to abate; ann tbep refembleb tbis cztate 
to an Action of Debt, Account Ol an Action upon the Cafe 
agatnll tWo upon a jopnt ctontract, o~ agatnft Qf~etutols, l1lbeCt 
one nitS, tbe action fal1~. Jao~ is tbiS (a~ tuaS) urgeD) like to 
Trefpafs; tnbfcb f~ joint and (everal; fOl tbiti QeNon is joint; 
anb muff of necetrltp be b~oulJbt againft botb. ')Sut it tua1S ant" 
tiJe~en, tbat an Efcape is fn tbe nature of a Trefpafs anb a Tort; 
ilnn t~ committen bp botb ann £atb of tbenl; tbat tbougb ~ep 
are reputeo one "fffeer, pet tbep ate Uno tJifffnct pf,trOt1~; 
anll tbis (!taCe is not like it Contracr, iDbicb f~ entire anti can. 
not be (eUtten fn 31ungU1£l1t; btttft i~ like to a Trefpafs O~ 
Ejectment biougbt agatna Baron and Feme, tubicb ate but one 
perron in JLat» ; anti pet if tbe Bardn tJie~; tbt euit lI)aIl P~OIf 
teeb againff t{)e lalifr. ~o in Replevin agatnff ttuo 13aplitf~ 
fo~ taltinJJ a iDtftters; attn in Confpiracy agatna tt»o, if one 
bpe tbe ~llton noe~ not abate; anb !~t tbe Qcttan ~ttfJ not 
agatnft one fingl!'. 1!CtJe 1500ltfS citen lUert 5 E.4· 6. 18 ~. 4. i. 
Dyer 175.2 H. 6.13. Co. loft. 285. Cro. 2 Rep. I" 356. Et 
adjornatur. 

Morby verfus, Udin. 

l Ja an Information upon {be ~tatute of 3S 1I. 8. c. 17· roi not (2) 
(eabing Standils in [~oon+ after 31unnment gi1.1tu agatna tbe 

Defendant, tbc Plaintiff npen, . annbia .anmtntarat(j~ (ucmtfelJ 
it upon tbe Roll anO p~a!,el1 biS ~oietp, ann bau it; ann Co 
tt lUaS' fain i55 tbe "OUtre in C. B. 

~ De 



De T errhino Sanai Hillarii Anno 
Domini 1659. In Scaccario. 

There were then thefe Barons in Court, viz. 

Wild C bief Baron. 

Thorpe~ 
and ... Barons. 

Parker 

·Churchman verJus Tunfiai. 

I E tbe (!f,ttbequet Qtbambet upon (!fnglftlJ 1j5i11 tbe cztare lnaG 
tbu~, viz. 'Qtbe 1131ainttff 11.la~ a Jfermo~ of a Common 

Ferry at Branford, in Middl~rex, at a jfee.fatlU Bent; tOe 
fettp ban been. a ~omm(in ,fett)? time out of mtnn; ann be 
latn in bitl ')BtU t{)at no ot{)etit!let(on ou~{)t to erect atll' otbec 
lettl' to tbe p~eJtlntce of, bi~; ann tb~ IDefennant betng a 
matetman, \l1bo ban )Lanntl 011 botb finetl tbe Riner of Thames. 
about tb~ee quatterfj of a WJile niftant ftom tbe Itt>lntntttnt 
.fettl', nin uruaUp in bifj 150at fett!, ollet ~atrenger~, J1>o~(eg, 
&c. ltIbicfj tunfj p~ejuntctal· to tbe )f>Iaintifffj QtoUlU1on lett!, ; 
ltlberefOl£ tbe @Iatntiff redt~ bere to rUPPlerS tbe DefentJants 
ferrI', ann tbat tbe iDefennant map be enjoinen bI' iDecrre 
of tb{fj QtOUtt to ufe tbe )1t)laintitT~ fertl': ann tbe t9latntUT~ 
€ouncil tnftften tbat it lUn~ ufual annfrcqutnt tn fuel) czrart~ 
to rupp~erfj bp·Dectee fucb Jauranc£tlin tbe Kings Q.i:afe, anti 
tbat of bi~ F ermors; as; tn Qtafe of a ~fIl ctrttell to tbc bin
lmltlCe of tbe Kings ~m; ann tbe like in <!rafe of it Fair o~ 
Market, altbougb in tbofe Qtare~ a [pedal aaron ui.1on tbe 
<l!afe, o~ a Quo Warranto Uea tuell fltOUBb: ann tn Trin. 21 

Jac. lib. deeret. fo]. ~46. Inter Attorny General ann \v ~:bfrer, 
it lUafl necreen, tbat a 13eam ret up to weigl] lean tlcm: to toe 
Kings ')5eam tuitbin bi~ ~anno~, to tbeJaurontt of tOe Kings 
')l3eom, llJouro be cut nOlUtt; ann Mich. 29 attn 30 Eliz. tn tbiG 
Qto~tt tbere tuaa a QL:afe betlui,ct ~tr Jo~ Cms, ann tbe Mayor 
ann Burge£fes of Thackfied in Eflex, cOllcernfuIJ a Fair. tnDtcb 
1Uafj etten tn tbf~ Qtafe. : all'tlintf 
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agntnll a (!Common Jferrpman an action upon the Q1:afe lie~, 
if be refure to cartp )pa1fenget~, &c. O! if be etaa etceffibe 
i>!iie~; anD be is.; entJiaable if be no not keep bt~ lettp tn goon 
repatr, &c. but a Pltbate jfertp,mnn i~ not. 

again, a jferrp t~ a jfrancbtft, anti a Jflotuet of tbe <erotun, 
lUbtcb a p!iuate ~an cannot fet up wttbout Ltcence: anti tbe 
Qtafe in 22 H. 6. 14. per Parton ann Newton is.; e~p~ef$l fn ll3otnt, 
vide I I H.6. 23. 

t(tbe QtouncU of tfje otuet fine uraen,. ~hat there <!Common 
Jfettie~ were tn tbe nature of ~onopoltefl ann JR.e{ftafnt~ 
upon 'ijtratle; tbat a CltommOl1 ~tteam ifl like a (!tommon 
J!>ftJb,wap, tubtcb t~ free to all; fo~ lUbfcb teaCort Toll.thorough 
cannot be claimeD bp Prefcription, 22 Aff. 58. ~~at tbe re
{fraint \t1biCb tbe WlafntttTwouttl lap upon otber~ fa uncertatn,' 
ann tDitbout IiUlit9 of niffance; fo~ b!? tbe Came tearon tbat 
tbe IDefen'bant map not ufe a fettp tb!fe quarters.; of a ~ile 
from tbe 191atntiff~ jferrp; bp tbe fame, be map not ufe one,. 
tino, tb~ee, o~ ten o~ twcntp ~ilefj otf: mo~ ifj tbi~ (!Cafe fate 
to tbat of a ~Ul; fo! tbat a Qllo Warranto Ifefl not tiete~ 
€bat tbi~ t.a~eCctfptto" is) tn tbe negatibe, ~nD not p~obetl n~ 
it ougbt to be; ann tbep eiten tbefe (!taftS, viz. I I H. 4· 47. 
13 H.4· 14. 8 Ed.;J. 304. 8 Rep .. 12 5, 1:27. Cro~ I Rep. 1~2. 

gn'b tbe Court lUa~ of tbt~ SDpiniolt, bfCftufe it came too 
neat a Monopoly, nnn tefftainen Trade, nnn becauCe no Jj:)~e= 
fiDent tuafj «Jewn in )1t)otnt. 'QrbeQtare of a ')Seam (tbat ban 
been urge'b) mass of a 13eam in tbe Kings own Q.!)anflo~; ann 
tbe!? lItfmfft tbe 13Ul, but wftbout coff~ . 
• Sed qu<£re de ceo, fo~ contrarp to the '1l3ook of 22 H.G. anll to 
~lefilJent~ tn like carea in tbts Qtourt, Wbicb i~ tbe Plopet <!Court 
ro~ tbe Jatuenue, ann ougbt to p~tbent Damage ann @!fJunta;e 
t{)at mal' atife to ft. 

163 " 

Ford verJus Bradfhalu in B. R~ 

, I.fa a UlriC of Error to tebeire a Fine (ebien at tfie ~lantJ (2) 
~elfton!l til Wales, after lJfber~ Certiora~ies alllarDeD uport 

Diminution auet.gen, ann tlUo peats; e.tPire'b. , 
Griffith pro Defendeme, noUl mouf'b fo~ a Scire Fac. againff 

tbe ~et·~ertal1t{; upon tue -Bookfj of 4 H. 7· lb. 7 H. 7. 50 
38M 17.41 Aff. 15· F.N. B. Bro. Sc. Fac. Dyer ~20, 32(~ 
an'b 9 H. 6.47. 'Qr:o Wbtcb it 111«£$ anrtuetetJ, tbat a Scire Fac: 
oUlJbt not to be awarDeD tn tbia QtaJe after Co great Dela!?; nOl 
is it of necetrttp to be grantelJ, but i~ in tbe ntfcretfon of tbe 
(toutt, ann it lie~ a~ tueU aftet a~ befole 3!utJgment in tbe 

• ~ J IDat~ 
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&t~lttt of <!frtO~; anb of tbi~ ®ptnton tna~ tbe, <Ztbf~f luatce 
Newdjgate, altn citen 8 H. 6. anti 43 Ed. 3. ttl pomt; ann 
tbat in Dyer no Scire Fac. 1na~ ah1~tl.1£n. Q!lod Nota, ra!,~ tbe 
13ook. 'l5ut Hill 31ufttcc faitl, tbat It ougbt to balle Iffu£n bf# 
fOle ; as in :2 [ Ed. 4. ann :2 I H. 7· 31~ (lfttO~ to teuet~e an i)ut~ 
lah1~p, a Scire Fac. to tOe loro~ "!€tllate ann tmmenmte; ann 
Nicholas 3lu(fie£ noubtetJ. Et AdJornatur. 

Barringtons Cafe. 

C ~) Omrlf B~r~ington being Cuetl tn tbe ~ings Bench, pfeClbetl 
-' " bis Pr;viledge a£i one of tOe Auditol'~ of tbe Exchequer~ 

ann aUe'OgelJ:fn big Wlta tbat Omnes" &c. omitting & quilibet 
ougbt not to be Juen elfewbere, tOan in '. tbe QCourt of Exhe
quer. anll CrOlDpton ann Levingftons Cafe llla15 cHen a~ a cafe 
in point in tbe <!Court tll J 655· tnOere tbe tDefentloot {nfillen 
upon bbl Priviledge tn Chancery 11£1 a Cll:lerk tbere; anb tuas 
ouer-fUleil, becaufe tbougb Oomes couIn not be well tlfetnbere, 
!,ft aliquis mlgot: '16dibes;, be. tloe~ not beu aver biS JlSllea, 
afJ be ougbt to babe none, {}£cftufe it i~ t([uable, tnbetbet 01 nn 
fJe be tbe fame ntlerfon lUfJo u; Auditor tbrte; nun til tbftj Opi
nion tbe Court feemen to t"tUne; but, tbe ~aintttfs ((oullciI 
raiti tbat toe Prefidents tll toe Exchequer tuete lUttbouunp fUClJ 
Averment: ann tbev mane a tJttTercnee beuutrt tbe i'ffi(tts 0: 
<ltlerkfJ of Cl.tO"tt~, tuba are upon R.ecord tbece, anti tUek 
~CtbantfJ tubo ate not. Et Adjornatur. 

'. ~ . 
" 

Philips verfits ,Biggs .. 

1-~ an EngIifh Bill againff toe Defennnl1t as <!Erecutrefll of 
bet JPullbanl1, to balle contribution; tbe Cll:afe tuas, '(tbnt 

tbe ~Iainttff in tbiscaufe, ann tbe '(tetlato! were 8berilf£1 of 
Middlefex, anll tbat tbete ban been a JRecObetp agatha tbem 
fo~ an €fcape tn tbe 'Qteftato~s Jl..ffe.tfme, ant1soo 1. iDamatJ£fl 
t£Collcretl, l1lbtcb tbe ~Iafnttff tn tOis eaufe ban patn anll fa
ttgfielJ, to 1l1tfcb tbe Defentaant ougbt to contribute, a~ tbc 
13m rUggeft~ • 
. QCbe ([ollrt lloUbt~b bettor, tbe cafe beinlJ priml! impreilio .. 

D1!:, anll refemblen It to tbe cafe of two jotnt QDbUgo~ l but 
lUbat became of it con conftat. " 

TwHletc>n 
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Twifleton verfus. Dame Mary Thelwd ;Execlltre/s 
of her Husband deceaf~d. 

A la ~n~UffJ 13UI 1DaSi p~eretten to be relieben aJJainll a (5) 
130nn entten intu hp tbe WllatntUr to tOt D.er~maauts; 

fil:tllato~,upon an agreement of tbe 'QJ:etlato~s to raue tbe j$)laiuo: 
tiff batml£r~ ngaintl otbetSi; tbe <lI:OUtt tlftteen fO~ tbe ~latn.: 
tiff, ann 140 1. Coits lUere tat en ; tbe IDefennant mO\1cn to 
babe tOe Cofts tJifcbargtn, becaufe an ~tecutg~ 'a not itable t(l 
pap ~otl~. 

Atkins. gn Executor being Defennunt paPfJ Ccfis at law 
itt all ~arel1, tuben tbe 3!utJgment t~ agatna btm, tbougb but 
de bonis T efratoris; fOl tuen tbe Cofis are de b<;>nis 1"efra
toris 6, &c. & fi nOD, &c. tunc de bOllis propriis; be etten 
Co. 2 Init. 286, 289. mpon tbe etatute of Gloc. Plow. Com. 
183.31 H.6.13. Bro Executors I64.Entr. 328, Et Adjornatur. 

13ut tt tuas aftet\t1atn~ o~neren tbat tfje Executor fjert being 
n Defenbant fiJouln not pa~ Coits, becaufe it if! tl1ttbout Prefi
deQ.t; ann tfjat it tuas no rearon to gibe Cofis in Equlty~be,aure 
tbe l-aw aUo\t1~ cztoffs; fo~ tbat an ,Execu~r ,an"(lt Plean tbe: 
Jl.\eCQ\letp at Law in ttcuCe of Affets.." - . 

Walker contra Norton & al'. 

U @OU ~ngUt1) 'l5f1l t{Je <!toutt beltr, ~bat if ttud anflUer (6) 
jointly, ann feverally, -if one or tbem anf\t1er Brft fOI 

fJfmfdf, ann tfje otfjer rap tf)at be fja~ perufe1.1 aU that tJJt{o~mtt 
ba~ anftneretJ, ann fo~ bimfetf anftuerss, tbat be beUeltes; it to be 
true, rUppoung tbf£S otfjer DtfentJant not to be cbarBell mitf) 
~mp tbing of bfs kno\t1lel1gt, tbat rutb a Relative Anfwer t~ 
(utftctent tn a joint anb feveral gnrtner, but not w{)ete tbeDe~ 
fenl1antfl anrtuet feveraHy, eacb apart. 
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De T ermino Sanche T rinitatis Anno 
I; Car. II. Regis. In Scaccario. 

The Barons were 

Sir Orlando Bridgman Chief Baron. 
Sir Edward Atk;ns ~ 

and (Barons. 
Chriflopher Turner Efq; 3 ", 

Rochel and his Wife verfus Stedle and his Wife. 

I .fl AffauIt anti Battery ro~ beating tbe J1)u~ban\1 ann mire; 
. upon Not-guiltypfeatlen tbep lUete founl1guUtp of beat: 
tnlJ tbe Wife onlp, ann uotbing tua~ founn concerning' tDg 
')Satter!' of tbe Baron. Qntl it lUa~ nom moben in arreft of 
3lungment, tDat Baron ann F.eme roulll not jDyn in an action 
ro~ beattng tbe Baron. . ' , 

Stevens pro Q!1er. itbf~ i~ no <!Caure to arren 3Iullgment, 
fo~ no Damage~ ace giben fOl tue lJ5atterp Of tbe Baron; no~ 
f~ anp tbtng fatn to it, lUbtcfJ tl1ake~ it a Difcontinuance, anb 
tfJat i~.ainen bp-tbc ~tatute of Jeoffails; ann it i~ like tbe 
<!tafe ,in 9 E. 4· S I. tuf)ere [)amage~ ace gibC" Cenerallp, tt 
fiJouln be goon fo~ tbat part, in muteD tbe~ imap jopu. anti 
era. ,2 Rep. 655· & I I Rep. 45~. b. accord. in Detinue de 
Chartresb~ougbt b~ t{)C Husband, tuocre part of tbe Cltbarter~ 
l1elongtll to tbe Wife. ~9 ill 22 Eliz. Dyer' 37c. Clifton's 
Cafe in EjeCt. Cufiod. terra;' & ba:redis, tbe Plaintiff refeareb 
tbe fDamage5S, ann ban 3\ungment fo~ tbc JL,ann. 

Atkins pro Defendente; ann citen Hob. Rep. 184. Revel 
an'll Gray's Gafe, ann Dyer 305. b. Curia advifare vult. 

Bridgman Chief Baron antnitten, tbat if Non culp. bnn been 
(Ollnn a~ to tbe Husband, it ban bttll l11ell; 11Ut bere i~ a non 
liquet a~ to bim; ann be citen Poley's Cafe tn Osborn's Cafe, 
10 Rep. 130 . b. ann took a IDibcrtltp. bettuttt tucie betng 
Plaintiffs ann Defendants. Jfo~ tf lucre be a mitlake a~ to one 
of tOe Defendants, it map be well; atl in an Action upon the 

Cafe 
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Cafe (citeb ilp~r. Stevens) b~ougbt agatna Baron anti feme 
to~ (mo~n~ fpoken il1' tbem bot h; anb tbe Baron be founn Nori 
~u)p. anb tbe Feme gUiltp; tbere it t~ g~on. 9:notber tlil1er. 
lit1' be took betlllitt a Declaratfon bemJJ til fo~ abundance anll 
fo~ defeCt:; tf fo~ abundance, it map be matle goon bl' a dler& 
iJitt; otbetltltfe, if tb~ougb defect. 

Atkins Baron, {ncUnell to tbe fame ®pinion, anti ctteb Drury'S 
Cafe, Mich. 5 Jac. in,Brown!. Rep. 209. Et adjornatur. 

13ut afterlUatb~ it lna~ belo to be a bOln [letbict,becftufe onl1' 
part of tbe 3ltrue. t~ founb, a~ ILl: loft. 227· ann tbere is no 
Difcontinuance, fo~ tbe tnbole ltla)l continuell: ann bp tbe 
Chief Baron, Venire facias de Novo muff be attJatnen~ 

The Dean and chapter of Chichefter;>s Cafe . 
.. 

T I!>ere lUna a <!I:barge in tbe Great Pipe upon tbe Dean ( 2 ) 

. . ann Chapter of Chichefier fo~ n Ift·farnt Bent of 
35 J. 6 s. ann.8 d. €o ltlbicb tbe )Lall1' Howe! pfeaneb aa Terre
Tenant tbat muttn Eliz. in tbe 7th pear (lfber JReign grantel'i 
tbe <!I:olfenge of Soiliam, anll two otber 9Jjanno~s to tbt~ Dean 
ilntl Chapter anll tbttt {5Uccetro~~, renn~tng tbat 11\ent. ann 
tbat aftet1llattla in i 4 Car. Regis, tbe King, reCiting tbat ~!ant, 
anD menttoning 7ft to be a noubt; lilbetber tbe ®lant mane 
bp tbe muren, of tbe faill <!Collenge, were goob o~ not, grants 
,ann confirms tbe fame to tbe Dean anti Cha pter atttl tbctr ~uc. 
cclfOIS, renllltng tbe like Bent; ann granten mo~eober tbat 
tbe ~~antees tboulO not be cbargeD ltlttb a 110uble Rent; anti 
plealleD tbiS latter ~lant as a Confirmation onIp, ann ne. 
manneD ]iungment tf tbe ~lemtfes fiJoUlti be cbargen lnitf} a 
bouble Rent; anb p~apen to be btfcbarget1 of tbf~ anllltlonoi 
Rent, to lUbicb tbe Attotny General tJemurretl. 

ann It feemrn to tbe Court tbat tbe ll3Ica lna~ not goolY. 
t. 13ecaufe bere is ltO nouble Rent in tbe CZCa(e t[uing out of 
one ann tbe fame tbtnff. Jfo~ tbe fir~ Bent wag cbargen upon 
two M<!onors, a~ well as upon tbe Colledge. 2. 13ecftufe it 
boer; nat appear ill' tbe Wlea tbnt nnp Rent baa bren patti ; 
hp tnbtcb meal1$l tbe ~~ant£££1 map come to be iltfcbaraen of 
papfng anp iRent. anll witb ltlbfcb of tbe two Rents tbcp 
(Jugbt to be (bargeD ann tnitb wbicb not; ann wbetber anp 
m.ent at all ba~ been pain o~ no, noe~ not appear b1' tbe @Iea. 
Et adjoroatur. 

Atkins pro Defendente. ttOe fecont! ~atel1t tuo~k~ a~ a Q]:ont 
firmtltton, ann toe Rent referben tbercbp t~ uotu, Litr. 538, 

539~ 
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5~9. PIo. Com. ~.9"7. 9 H.6. 9- 9 R.ep. 142 • anti tIle law tfi 
tbe fame in tbe Klflg's Cafe, 10 H. 7· 23· 

Object. i!C(Je Defendant ougbt to babe pleal1e'b, Rex non 
conceffit. 

Reep. 'l:bat neeb~ not, fo~ it appear~ (ntfidtntlp to be a )l!la~ 
tent of Confirmation onlp, anb Co tbe JLatu intenD~ it, 9 H. 6. 
:2 2. 19 H. 6. 44. 9 H. 7· 2. Plot ~om. 33 1.. gnn toe Court 
{eenteD tll be £karl, of tbi£j £Opinion. lJ5ut I.lecaufe tbere t!S no 
~ea of ntfcbatge B$J to tbt- firtl )Rent, tt lUaU belli to be iff, 
ann tba Defendant ball leal.le gib£n to menD ttJe (ltontlufion of 
mt ~lea. 

Griffith verflts Manfer and Vaughan. 
~ 

T C9£lD 3l0pntenantfJ of tbe !'tTice of Fines rO~ ~ligfnal 
GltitS tn two Q!:ountfeJ> in Wales commUteD tbt QtfIftollp 

Of tbrflJeal of tbe "fftce,ann tbe ~onection of tbe p~otits tbereof 
to a tbittl perron. 130tb tbe 3!opntenants commence a @)uit fll 
Qfqtdtp Agatna tbe fatll tbitll perron to ballt an account oft~ 
paofit'; one nrtOe Plaintiffs releafetb all ~ctfottS anti ~CtOUllt~ 
to tOe Defendant; lUbereupon tbe otI;er 3lopntmant fxbtbits 
tf)ts 13tH Bgatnll bis Cltompanton ann tbe Defendant in tbe 
Colmer ~tiit, Curmifing in bls; 13iU tbat tOe fain 11lekafe lUa)J 
obtaineb bp Cltombtnation, ann fOl a valuable Confideration in 
~flnp paiD, &c. ~o lUbicb 'Will tbe Defendant, tubo waG 
itot lofntcm1nt, plea'O~ tbe (amt.. Jaereafe. inn per Curiam 
it \tm~ belb to be a gOOll )1!JIea, altbougb tbe 1311( retk~ relief 
illlatnft it. .tro~ lbere noe~ not appear au!' particUlar .JTraulJ 
01 (lL:ombtnatton tn obtaining it; ann a !J£llcral allegation of 
C!tombmanon fa not (utTtcieut;· fo~ tbere map be a latllfuI 
QCombtnation, anb tbe Defendant i~ not oblfgelJ to anrtner but 
to unlaWful Qtombtnatton. grro bere tbe ReteaCe is gOOb ilt 
)Law, ann no nefault in bim tbat obtaineb it fo~ bilf otnn an. 
banti1ge. 'l5efitles it appeat~ to babe brell obtainel1. upon R 
valuahle confideration; Co tbat Equity ougbt not to Cet it afiDe . 
ilnn ff tbe Plaintiff ball anp JL\emetlp in tuiS cztaCe, it muff b~ 
qalnn bts QCopattner: anll not agnfnll bim to tDbom tue I\e# 
teare l1la~ mane. 
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Eari of Devonfhire Plaintiff, velfus Gibbons -and 
others Defendants. 

T-· Il) f!E QtaCe upon Engliili BiiI tua~ tbti~, viz. ~rticles of (4) 
agrftment tuere mane bettuitt tbe King ann eft Corne-

lius Vermuvden ann otber~, fo~ tbe n~afntng of Hatfield rebel 
l~tng in Li~coln{bire, Y orkfhire & alibj ; bp tubtcb agtttment 
tbe K;ng tua)l to babe one part of tbe !Lantis; to be tJ~a{nen, 
tbe [)~ainer~ anotbet part, anti tbe ttenant~ anti cztolUmoner~ 
a tbirn part; ann tbat tbe [)~afner~ in confitJerattott of tbei~ 
being nllowen tbeit tbirn part llJouln make QEntlorute~ ann 
maintain tbem ill aU tttnea to tome~ 9ft~ttuatns tJ)£ Plain-
tiff, tuba tuaSJ ltO partp to tbe atttele~, 11la)J aifell bp tb~ cztom= 
mitrioner~ of 0etuers fo, JLantl~ tbat be ban tn Yorkfhire, 
t011lattJ~ tbe ~aintenance of a certatn ~etuet; agatnff 11lbfcb 
be feeIt~ lRelief, ann to babe aU tbofe tuba baue lLann~ ebarge-
able towatllfj tbe maintatnnig of it, contribute. ~pon tb& 
fJeattnlJ ft wafj objecten tbat tbt Plaintiff war; not partp no~ 
Pltllp to tbe ~ttitle~, no~ claimen unnfr anp tuat were. ')But 
it tna~ attftnerel1, tbat be ball goon c£tufe of ,~tlit fo~ nil tbat~ 
ann to crabe )t\tlfef bp tbe Qiquttp of tbe ~tatute of 2;; H. 8~ 
of Sewers, ann acco~'t1fng to tbe p~opo~tfon tocre menttonetl; 
becaufe be if; aggtfe\len bp tbf~ QtTefsment tb~ougb tbetr not re.r 
pairing tbc ~anlu:;, tuba ate obligcn to repatr tbem bp tuere 
Qrticle~. Qnn tnbateuer toe <!tomll1iffionera of @)etners map 
DO, tb{S QtOUtt map; tunt ifJ, tbe QCourt map fap tf)c Qrbatge 
upon tbem; tubo babe bounn tbcmfell.1c!S bp articlefj, ann t£= 
lieue au rueb a9 ate cn'Oamagen bp tbts [)~afn ann alTeffjmcltt; 
ann a (!tafe in Chancery l11n~ etten IJetttlitt tbe (!Earl of Derby, 
anD Wainwright; tbe Q.l;arl11lafj necrren to aOmit QI:opp.boln£t~ 
at a fine ccrtatn, tubtcb be refufeD to '00; anti tbeteupon <!CoP!' 
fjolner£j tuere t£lieuelJ, lllbo were 110 partfc)J to tbe Decrrt. 
ann toe czr:ourt fcemcll to be of tbtfl fll)ptnfon (tbougb at tbe 
nrff Baron Atkins f]efitaten) becanfe in effect tbe Qcttclef1WCrf 
mane ro~ tbe BeItef of all tbilt l1lere to rffetUe Llnp tltlmfllIc 
bp tue n~ainil1g. ann beinlJ maue pro bono publico, all perfOl1fl 
flre pattie~. a~ if one S}3rm fijouln take upon bfm to repaic 
a common <taufep, tubteb tOe Q.C:ounttp ougbt to repair, bp tbt~ 
Ulcallli be make~ bfmfelf liable to tOt tuboie Ql:ountp tf be no it 
not. ann a ~an map bp 9!'atter ex port [aEto be entftulen 
to )Relief, tubo ban no caufe at fita; a~ a Jfeotfee of lLanoa' 
map babe an Audita Quertla tbourrfJ be come~ to tfj& l~!"of~ 

; fetTtmt 
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(s) 

(6) 

(eman of tbe JLan'OS1, after tbe ([barge. Sed adjornatur. Et 
qu~re de ceo, fo~ it t~ a nelU (ltaCe in ~quitp. anti aftertuattJ1J 
it 11la~ Decreetl acco~ninglp. 

Wall and his Wife ExeClttrefs of Young, verfus Pen
~ington, and the Heirs, a7UI Ex~cutors of Sir John 
Woolafion. 

T ij) <!e <!tafe tnaSJ tf}u9, viz. in I SCar. nuper Regis 1000 1 
Debt nue to tbe King tua~ lebien bp tbe $berttns of 

London, anb remaineD in tbcir fJanll~, ann upon PlO(f~ again« 
tbem tbe!' pleaneb tue general ~a of ~fitbOn, mane in tbe 
pear 16 5 I. bp lJJbitb ga tbta Debt 1tm5 not parDolut't, ann 
lt1bicb act i~ nom no louger in fo~ce; but tbe Attorny Gene .. 
raj, tbat tbcn 11laJ3, confelfen tbi~ ~ka, ann a llul1B1Mttt anb 
a Quietus eft ltIa~ obtain en upon Lt; anti pet netu ~OCtr~ 1na~ 
itrutn againft tbem notu, becftufe tbe €onfeflloll of tbt Attar· 
ny General is not binDing to tue King in matter of JLaw J 

tbougb it be in matter of laa; fo~ ltlfjieb ltlils ettell ~ir Ed .. 
muhd Bacon's Cafe 3 Car. in tbe Exchequer, anD 12 Jac. Brig's 
Cafe, ann a i>1efillent tuas llJcwn ill 3 Gar. 1n&ere a Rent 
btft~argel1 bp web Qronf~ion, tuas put tn Qrf)arlJe alai", in 
ett Edmund Sawyer's i)lfice one of tbe Auditors. 

. .• . •. .• verfus Sir John Forte{cue and others. 

T il> QI; Defendants Qtommflfioners fo~ e.ramfniug C[!it. 
"elfcs; met at toe time anll place a~lpoint£n; but tell 

Curetl to jotn anll act ill Qf.recutfon of tbe Qrommtffion; ann 
upon Affidavit maDe of tbtss, toe (.!COUtt OlOCC£t1 tout tbe De
fendant t1JO~ll1. t1a~e otuer 'lFolUmitItot1er~. ann tt lun~ PN!"lJ 
tunt tbe~ Plaintiff mtlJut llommute otOCt ~ommtmon£r!l too, beo 
tauCe one of bfa (lCommitTtollcrJ:) tuas; not tbcre; fo toat it 
(cemel1 to baUe bfun a P!actfce. ann tbe ([ouct 110ubten lUbe
tber an Attachment lap ftlJtlinll tbe Defendants ~oll1mUnonerfl 
o~ not. Et ad jornatur. 

Charlo; 
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Charles Fleetwood Plaintiff, .George Pool Efq; and 
others, Defendants .. 

T Il) ~ <!tare upon Englilli Bill lna~ t~u~; viz. (tbe King (7) 
bab a Decttt tn tbe Dutch~ Court againft bfbet~ 4tom~ 

monet~ in Darbyiliire to enclore certain JLantJ~ lnitbin tbe 
-County Palatine of Lanca{hire" ann tbe Plaintiff b~ bt~ 15{1I 
bere make~ t!ttle to tbe King's part bp JLtttetj; Jl!)atent£t un" 
tiEr tbe ®~£at ~eal. gnn aftet gnrtner, RepUcatton ann De, 
pofition~ in tbe CZCauft, Qf.tceptfoll lUa~ taken upon tf}e beartng, 
tbat tbe Plaimiffba'O not mane a goon ~ttle to btmfelf, to tbe 
King's part, being Dutchy Lands, fo~ tfjat be ban no ®~ant of 
tbem unbet tbe Dutchy-SeaI, Vid. Plo. Com. 218. tbe Dutchy 
of Lancafrer's Cafe. 15ut becaufe tbe Dutcby-Seal lUa~ Plo-
l1uce'O at tbe beating of tbe cztaufe, tbougb omitte'tl in tbe 
13tu, tbe Court be In it' to be lUell enougb. ~od nota, anti 
Q!la:re, lUbetber tbe Plaintiff flJaU be anmitlel1 to ruppl~ bp C!fc 
lltbence a tiJ:itle tbat bp bts otDn fiJellling tn bt~ ')5(1( is nefecttbe. 
3lt lUa~ liltetuffe beln bp tbe Court, tbat although tbe Dutchy-
Court be tn being, pet the ~uit fJ1 wen begun bete, fo~ that 
ltlbatebet belongs to tbe 3]UtiCniltton of tbe Dutchy ma!, well 
be netermtnen bete. mbeteupon it lUa~ becreeb fo~ tbe Plain-
tiff. 

.... -.--~--~,-------------~---

De 



De Termino Sandi Michaelis Anno 
12 Cat. II; Regis. In Scaccario~ 

Judges in the Kings Bench. 
Sir Rohert Fofler Knight, Chief Jufiice, 
Sir Thom4$ Manet, L K . ht ' 
Sir Thall1as Twifden, f llJg . s. 

Judges, in the Court of Common P leas ~ 
, Sir Orlr:t11do Bridgeman Kt, Chief Jufiice • 
. Sir Rohert' Hide, }K . hts . 
Sir rh()1Jla5 Tirrel, nlg, .. 

Brown. 

';> ,In the Exchequer. 
Sir Mathew Hale Knight, Chief Jufiice. 
Sir Edward Atkjns, }K· I 
Sir ChriJlopher Turner, nIg ltS. 

·Hacket and Bedel contra Wakefield. 

T -119 fll:') JGl a ~ill in <!fquitp to be reIiebell upon a ~eCUtftp, 
L- COl a llaluable confineration, fo~ 60 1. per annum fo~ 

JLt1t£S;; tbe (!tafe tua~ tbu~, viz. tQ!:be Plaintiff lt1a~ a 1\3ur= 
(bafet fo~ a baluable confineration, a~ afo~erain, ann tbe De
fendant aftertuatn~ twit tbe lann~ fa [bargen in ~oltga!Je, 
ann being tnfo~mell tbit tbe Plaintiff' tua9 befo~e bim tn time, 
~ ttlllt~tf of tb~ee1ltecogt1iialtce~ p~fO~ to tOe Plain;' 
tiffs ~ttle; t\110 of tubicb tuere fo~ ~Oll!" ann tbe tbirn fo~ 
Qtountetsfeeuritp, upon tnbicb be ettennen aU tbe )I.,at1tl~ [bars 
gell; ann now tbe Plaintiff reelt~ bp bi~ 13m a ntfcoberp of tbe 
nature of tbefe no~mant 3lneumb~altcefJ, ann fo~ tuOat eaure 
contracteD, ann hlbat tuas actuallp teceiben anll patn upon tbem, 
Ol bp perception of ~~ofit~ «nee tOe Extent; to 1llbtcb tbe De-

fendant 



T er. Mich. 1:2 Car. II. in Scaccario. 173 
• 

fendant pleanetJ bf~ S@(I~tgage, ann fubfequent to tbat~tfi pur, 
(bafe of tf)e otbtt lntUmb!ant£~ to co~tobo~ate bfs eecuritp, 
ann tf)at tbetefo~e be ougbt not to make anp tJfrCober.p ; but 
tbe Court ouct·tule11 bia ~[ea, anti o~neren btm to anfwer, 
nnn tbat tbe ~att£t of bifj ~Iea flJoulb be [oben to btm at tbe 
hearing; anll tbe (.!l:oUtt Conceibell tbat tbe Defendant OlHJbt to 
unftuet, becaure tbe Plaintiff ba~ a prior Security, tbougb boto 
were putcbaret~. 

')6ut- Baron Turner fatn, ~bat if tbe prior Incumbrance tbat 
tna!5 taken tn, ban been a Fee-fimple upon alolf£itel1 ~o!tgage, 
tbat tueu tbe feconn ~oltgagee o~ ~urcbart1~· (t)ouln not babe II 
Difcobttp" becaufe tben tbe Ulbote ~tlate wafj abfotut£lp tn tbe 
fiti'f, ann confequentlp tbe reeonD coulll babe. no inteteff tn it; 
but bere tOe fitft 3lncumblancea lUere onl~ C1!Oarges upon tbe 
lLanD, tbe Q.I:ogntfee£) baufng no iuterell in it. 
~be Defendants Qtouncel p~onucen tWo !>lbet~ of Chancery, 

tnberebp tbep alleDgcn tbat tbat COurt ban tUlen' ttotbetwtfe in 
tbe potnt in queftion. 

~t&t tbe Court olnften ut rupia l1otltJitbffannfl1g. 

Danvers contra Wellington. 

l Ja Ejecl:ione Firm~ pro unoM~fuagio. five' Burgagio in Hay (2) 
infra muros 5 it tuaf) moneta in ArreR of Judgment aftet 

Verdia: fo~ tbe incertainty of tb~ ,Declaration; but tbe C.oun 
beltJ it to be goon, anti tbat an Ejectment! lie£1 tueU de' Bur-
gagio; ann tbat M_ef~gium anl1' aurgagium' fh.tntfie tb~ fame 
tbtnll iii a Borough. . 

Phillips co~t~aKetde~ 

I .e Debt upon tUe @)tatute ,of ~ Ed. 6. fo~ Tithes; ~{)e (3) 
Plaintiff tJeclot£a tbat betua~ Reao~ of . @)t. Martins All .. 

Saints, attn tbat bp n~a{on tbrceof be ougbt to babe tbe ~itbe~ 
of 100 acre~ of lLanD in tbe fain tlt>artfiJ of @>t. Martins AU-
Saints, ,~nn t{)e ~tt~~!$ of 80 acre~ of tanns; ,in tbe ~atUlJ of 
~t. Martins Genavcfee, lnftbottt ffJetutng troW be l1ecame en· 
atlet1 to ~. Tithe'S of Lanna out of btfJ Parrill; ann tbbl illaa 
btln b1' tffe-~Court to, be \nell enougb aftet a Verdid'; tletlne~ 
tbltt, . a gtlreral gUegatton tllitbout ffJeltJtnlJ a (title i~ tneU 
enoltgblp tbfa actitm. Qnotbtr eEtceptton \Da~ taker., becauf( 
tt -tuiU$' not 'aHellgtll tbat tbe Defendant tnn~ lubditus Domini 
R.egis, mJ tbe Statute ttqtlirt~ ; fed non allo~iitur, f01 tbilt it 

, , t~ 



---~.~----------------------------------~--

I 74 T ere Mich. 12 Car. II. in Scaccario. 

(6) 

iSi ftllengeb tbat be i~ occupator terriE, ltlbicb impIte~ tbat be 
is fubditm, vide Cro. 2 Rep. Kippax Cafe, ltlbfcb fecm~ to toe 
content!' in tbt~ 1&otnt. 

Sir Simon Fanlhaw, ver[us ~ . ~ ~ 

I· ~ a Bill of R.eview tbe matn queftion wa~, ltlfjetijer a qropp. 
bolD <!Eaate neUireb to be folD bp <!EteCu~O~9 to pap DebtS, 

ann foln acco~ntnglp, be Affets at Law atttl in Equity, o~ at 
Law. only; fOl if tbep be Affcts 2t Law only, tbcn a Decree, 
lDbicb makefS tbem Allets in E<lai.ty lnitbout a ~t(al at .fLalU, 
ffS erroneotlSi; ann upon tbifS tbc <!taufc ltla~ ad jourqed; but It 
wafS beln tbat no matter of Faa: tn tbc Qtaure couln come in 
quelliotl; fo~ tbat ltlouln be to unrabel all ro~tfS of Decrees. 

~fterUlattl~ in tbe fame frerm tOe Decree lUafS bern to be 
goon, anti tbat it couln not be retJerfctl, becaufe it cartnnt 110tU ! 

appear tnbetbet upon tbe p~oof it appearen to bc matter gf Law 
o~ Equity; ann aftet a Decree it. lliaU be intennen tOat tbe 
Court atltutlJlcn upon tbe tubole p~oor i1cto~ntnJl to t~ purpo~t 
tbereof. 

Wilfbn ?Ierfus Redman & ·at. 

U' 'on a ~!ll ~n ~quity, tbe quctlion ltlas, lnbetfiet certain 
JLantJSi l1;ter.c bifcbacgcb of Tithes, a~ babing been part 

of tbe ~otTetrton~ of all Abbey of tbe Gifiercian eD~n~r; ann 
tbe Court beln, tbat a ttenant fo~ lifc o~ peatfS is not ltlitbirt 
tbe Statute, but tbat a 'Qtenant ill €ail, ltlbo bas an <!tllate of 
3lnberttance tf$ bifcbatgen quamdiu propriis manibus, &c. 

Richard Green verfus Thomas Robinfon and 
Thomas Wood. 

U· . ~on a Bn in Equity, tbe C!taCe lna~; g 9)!)annol lnaS 
. beltl of tbe King fn Fee·farm, tn \tlbtcb ~annol tbere 
~a~ a ([u«om, ftCbat all tbe ~enantfS ann BeOants lUttbfl~ tbe 
~anno~ fiJouln grtnl1 all tbeir tnulture of (!tom ann QOlfttri 
batten attb b'~etuen in tbe{t lllourefj at tbe Lords Mill, ann not 
eIfewhere; ann t~at tbe Defendants ban erecteb anot()er Mill 
sut of tbs fain Maimor, neat ta tbc raill Mill, bp retieOR 

iUlJereof 
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l11bereof manp of tbe 'Q£enanta ann Refiant~ of tOe fail) Mannor 
grounn tbeir €om ann ~lain at tOe new erected rvl.Jl out of 
tbt Mnnnor, to tbe p~ej"nice of tbs Lords Min; ann to babe 
tbt!* Mill out of tbe Mannor nemQUfiJetJ, \tla~ tbe n~iftor tbe 
Bill. , 

gnn tbe Court fain, tbat it waf; lawful fo! anp '(ttnant to 
fet up a Mill upon bt~ omn ®~ounnJJUt of tbe Mannor, but 
not tnitbtn tbe ~annot! but if tbe!lDttnttt 01 ~tnant of (ueb 
n Mill, out of tbe Marmor, cnuCe o~ perfwane all!, of tbe ~e~ 
"ant~ O! ll\efiant~ lUttbtn tbe Mannor to grtnn tbere, O-~ feteD 
anp Grift out of tbe Mannor to bf~ ~tU'n Mill, tbat tn tbat <!tafe 
fJe map be p~obibitell bp a DeertB of tbf~ <!Court; . but tbat tbep 
touln not necree all!, Mill to be netlrop£t'I, unler~ ereaen 1Uttb~ 
ill the Kings.,Mannor; to tbe, p-~etuntceof t{Je Kings Mill; tubete", 
upon tOe ~ilI tuaSi o~neteb Ul be di{mift, u1tler~ Prefidents lUete 
llJewn tbe nett ~ettll! < but tfjen no Prefidents bema ilJewn,,: 
tbe Bill tuas-o~t1eren to be d~fmifr, ,flut witbGutP~e;utJi. to tfJe 
lL\f!Jbt of tbc JL~l1 of tb~ Mannor. .' . >, 

~. . : 

------------~------~.- --~--~------

-

De 
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De Term. Sancti Hillarii Ann. 12 & 13 Car.II. 
Regis. In Scaccario. 

Sir William Hix againft the Attorny General and 
Sir William Cooper . 

... 

UJ..9~m Englilli Bill tbe Qtafe tuns," ~bat " eft. William 
Hix put lOa J. ontat 3lnttreft to tbe Defendant, ann 

tooIt 1)50ntl ill tbc .IDame of one Toomes, ttlbo aftettuPtn~ be:: 
tame a FeIo de fe; anti now tbe PIaintifflnas relfetlcn agatfttf 
tbe King upon tbi~ ttuft in~qUftp, upon tbf ~tatute of 3 ~ 
H. 8. c.39. Sed qUa!re tubetber tbat @)tatute £tt£nna to aup 
Equity agafna tbe King otberlnife tban in cafe of Pleas by way 
of difcbarge. 13ut it tuati Itkttuife necreetl fn tbts QCauCe tbat 
tbe Plaintiff fiJoulb be Caueb batmltr~ ftom all otbet~. 

H' Ammond tuas ol1tIatueb at ttJe ~Uft of anotber perron, 
anti Lanna in bts W>oLTetTton mete £tten'Oe'O; a tbtrn 

perron tbat tfatmcb a ~ttle to tbofe )Lanns, b~ouJJfJt an .attlon 
of Trefpa1S"-ann Ejectment fOl tbem; ann pleaneb to tbe 31nqui
fitton, ann an InjunClion lUas p~apen fo~ tOe King to Rap 
lElloceening~ at LalU, an'O it lUaG 'OeHieb, becaufe altbougb 
a perfon outlawe'O cannot after (!f,ttent P!etleltt O! atloi'O tOe 
King's (itttle bp anl' Qlienation, as appeat~ I I H. 7. pet tb£ 
SDutIatnlP giUe~ no rtlCD IB~tuilengc to tue 100tfetnon" of ft Dif
(eifol, but toat tue IDilTdfic map enter ann b~iltJJ br~ E jdtment ; 
fo~ bp tbe IDutlaUltp tbe King baG a ~ttIe onl!, to tue Profits 
anti no 31ntereft in tue Land. ')But it lUaS o~n£re.'O tuat tue 
1l3lea to tue 3lnquifition tlJOUI'O be trpeb ura, ann tbat tbe E~ 
jecrment fiJOuln be b~otlgbt ill tbi~ Court, l1ecatlfe tbe King's 
R.evenue ll1a.a CllllCernetJ. 

White 
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White and Snoak and hl$ Wife Plaintiffs, againfl 
Potter Defendant. 

U· ~ID. Ja EnglHb Bill tbe €are appeareD to tie tbat tbere (3) 
ma~ a Cufrom lllitbin a Mannor beln of tbe King in Fee-

Farm; tbat" all tbe <ltopp;boln 'm:enants; of tbe ratb Mannor 
fiJouln gtfnb all tbeft '<!COln ann ®~ain balt'b anb blellfb luitbfn 
tbeir ancient €OPP'bOll1 9.1'elfuagefl at a <ll:opp·bOll1 ~tII tnitbtn 
tbe Mannor, anb not dfe where, of tubicb Qtopp·boln ~tU tbe 
Plaintiff Snoak fn tbe milJbt of bi~ mife tna~ fltenant fo~ JUfe, 
anb tbe Plaintiff White ban putcbaren tbe irtebolD ann 3Jnb£ti~ 
tance: ann anotbet perftln ban etecten anotbet ~fll ltJitbin 
tbe ratn Mannor, at lllbtcb ni1.lttfj of tb·t ~opp·boln €enantS$ 
lltounn tbett CZI:om. 

Qnn it tuas; beiD IIp tbe Court tbat tfJe p~ttbare of tbe fter" 
fJOln ann Jinbetttance of tbe Copy.hold Mill ball not tJe~open 
tbe Copyhold tluting tbe lLife fo~ tubtcb it tuas beln; anll tbat 
tbe Reb£tfionet of tbe .f"tre·bOlt1 of tbe <l!:opp·boln iG fubJeti 
to tbe King"s Fee .. Farm Bent, but not tbe Copy.hold nurfng tbe 
miftt$ ILife. anb tbat tbetefo~e tbt Copyholder fo~ Life ilJOUltB 
babe no benefit afl Fee-farmer. . 
~ut Tr. I ( Car. Rot. 41. in tbifj Court, efr John Trevor 

contr4 Powe1. 3ft tuas belt1 bp tbe Court tf)at a Covenant on 
tbe [(ing's part f~ eqUibalent to a Fee·Farm to entitle tbe ~ac 
tenttt to tbe ~~iuiltge of tbtfJ Court. 

anti Mich. 3 Car. tn tbf" Court Seintley contra aendtl, beltD 
bp tbe Court tbat a nem erecttn Il)oufe t~ tuftbfn tbe <ltuftom, 
ann tbat none map grint1 elfetnbere, but in ([afe of Exce£five 
TalI, o~ tbat tbe ~~ift cannot be grounll in convenient time. 

Qn1J it mas alro belll itl tbis; <ltafe, tbat to compel all tbe 'Ql:e.: 
nants; tnftbfn tbe Kings's Mannor to JJtinn at tbe King's Mill, f~ 
a petrollal19~etogatibe of tbe Kings, \tlbtcb no otber JLO!ll can 
(Jabe tllttbout Tenure, Cufrom O~ Prefcription. 15ut ft tnUl e.t~ 
tenll to a Fee·Farmer, becaufe it {f3 fOl tbe King's allbantage. 
Qnn tbat tbe <ltuftom in tbiSS Qtafe l10efJ not go to tbe Eftate, 
but to tbe Thing it felf, ann tUUt;; along mUb tbe ~m, into 
Inbore bann~ £oeuet it tomefl. ann tbat tbe emit bere muff 
be as; Debtor ann Accountant onlp, becaufe tbe Copy-hold fo~ 
ILtfe is not liable to tbe Fee-farm, anll if ttno ,opn, afJ tbep 
no bere, tnbete one of tbem t~, anll tbe otber i~ not Ipable to 
tbe Fee-farm, tbat (~fttegulat, unler~ tbat otber be a privi. 
ledged perron. lit 1llafS decreed againll Potter, mba ban erecteD 

~ 11 tbe 
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t{)e new Mill, tbat be fi)OUltl not tuitun~atu o~ take awa}? an}! 
®~ift from tue otber Mill; but bt~ Mill tua~ not decreed to 
be tJemoliflJen; fo! tbat can be none tn tue Kings own Q,tafe 
on I!" o~ in tbe <ltafe of bfS Patentee. 

Norrice's Cafe. 

(4) Am ttctionof Covenant lUa~ b.~OUgbt upon .tbefe WO!b~, 
viz~ I oblige my (elf to pay fo much Mony at (uch a 

day, and fo much at another day. ann per Curiam, clearl!, an 
9aton of Covenant Ife~, efpectaU!, if botb nap~ are nat paffeD. 
')5ut tue Chief BaroD noubten bow tbe Law woum babe brett, 
if tue motD~ lUere teneri & firmiter obligari; fa~ tbnt tbofe 
mO~n~ founn in Debt ann not tn Covenant. . 

9notber Exception lUa~ taken, l1ecauCe tue Plaintiff mentf. 
on$3 in bfS iDeclaration one R.ichard Norrice, anb afterlnarns 
naming again tbe fame .marne nae~ not Cap, prCfdicr. t0et, 
tbe Court beln it goon fo~ all tbat; ann tbe Chief Baron faill 
tuat it ball been often fa ab,ubgen, anll tOnt tt U)al[ be fntenllei) 
ta be tbe fame petCon. ')Sut it wouln babe altere~ tue QtaCe, 
if it ban bren quidam R.ichardus Norrke. 

anti per Cur. tbe [[1altl$l quod teneat Conventionem ani) de 
Conventione fracta ate aU ont. 

De 
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De Termino Pafchre Anno I~ Car. II. Regis. 
In Scaccario. 

Anderfon Plaintiff, Arundel Defendant. 

1m E jefiione Firm~ after not-guilty pleabetJ, ann in another 
~etnt, tbe Defendant p~ap'll in aid of tf)e Kings JLelftts f01 

99 peat' of bill Dutchy-Lands tn ttuff fo~ tOe Q.!:leen, a~ part 
of Ilet 3!oil1tUte, anll ag 'll3ailp to tbem; anll ft tuag bentdl 
Ill' tbe Court: anll tbe Chief Baron belll, tbat fn perfonal 9etf:: 
on~ aid llge~ not lie of a common Perfon till after HTue jOinell 
upon tf)e riJJbt of tbe ~atter, but not upon tbe general3/tfue, 
becaufe it 110£9 not appeat to tbe Court tubetbet tbe BflJbt will 
come tn queffton o~ no; anll if it noe~ not, tbere t~ no cauft 
of aid; no~ can aid bep~al'b in anotber.~etm after Imparlance, 
becaufe tbere it fa ad refpondendum, ~anll aftet fucb an 1m· 
parlance taken no aid Uea: but in real gaton~ aid prayer of a 
common Perfoo Ites before Hfue jOinell, becaufe tbete tbe 
QCftle of bim in laeUetfion o! JRemainbet appeata bp tbe J.S)iea, 
fo~ lnitbout l1Jewing tt be cannot b~a\U bifJ Wlea: but fo~ tbe 
Kings tmmebiate fiCenant, o~ fo~ bi~ me'(1tate ~enant tbat I 

joins tnitb bia immeniate t!i:enant, aid lte~ in a perfonal Ac!:i. 
on a~ tnell before a~ after HIue joinell ; but not fo~ tbe Kings 
melliate ~enant tfJat noes not join tnttb bi~ tinmebfate ~to: 
nant; ann it i~ a goon Counter-plea to an Aid-prier, to fap 
tbat be claima unner tbe fame ,~itle, anll in afflr'nance of 
it: fo n [[nit of Rege inconfulto 110e~ ~t Ife, but wben it 
appeata cleatll' to tbe Court, tbat tbe J1!'attte~ 1iCftle f~ tn 
lltraftltmance of tbe Kings, vide 2 R..3. I I. 3 H.6. &c. 

, 

Sir 

(I) 
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Sir John Langham Baronet., -Vr?I{ttS Sir Edward 
- Lawrence w at. 

Doaor Thomas Parker Plaintiff, verfus John Sea~ 
brook r0 af Defendants. 

T fil czr; ~lalntjff a~ Arch-deacon of London etbibften bf£t Bill 
J agamll tbe Defenda~s,·aa Parfons ann Vicars In London 

fo~ certatn ~tlm~ of ~onp nue fo~ tbett Proxies bp Prefcrjp~ 
tiqn; ann ro~ \Ubtcb tbece t~ now no reme'Op b!, tbe Qfccfefia= 

ftteal 
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fHeal fLaw; to tubtcb tbe Defendants nemutren, allenging tbe 
tbtng in 'Otmann to be meerlp of Eeclefiafiieal Cognizance, ann 
beterminable tn tbe Spiritual Couct, & non alibi; ann if tbe 
fli:itle bp Prefeription alterfl toe <ll:afe, tbett toe Plaintiff ougbt 
to babe bts remenp at Law, anD not in Equity; but of tbff; 
tue Court ttoubtell. Et Adjornatur. Vide ~tc John Davies 
R.ep. '(!Coe Cafe of Proxies. 

gnn tbe Chief Baron quote1l out of Linwood Jib. 3. dee ret. de 
procurationibus, tbU toete are tblee {O!tf) of Pz:oxies. I. .R.a
tione V ifttationis. 2. Ratione oonfuetudinis. 3. R~t iane PaCtio 
Sinn -fatn tbat Proxies of tbe feconn ann tbfc'O fait were r.ec9.~ 
betable at Law ; but be.cnure in t.(Je (!tare in qu.effton tbe ma~ 
let tna~ noubtful; tbe. Defendants Were o~nften to .anQaec;' 
attn tOat tuis; matter (bouln be fabelJ to tbem at tbe bearina, 
)Tide tOe Statute of 34 H. 8. concerning tbe (ClUing of Proxies, 
ilnn t~attl)ep a)aU be t£coUerable afj faNtlerl]!. 

John Stafford Efq; Plaintiff, . the Earl of AngIefey 
Defendant. 

d 

U t9'on EnglHh Bill tbe Qtafe app€aren to be, ttbat tbe ~n= (4) 
ceftOl~ oftbe Plaintiff ban ban a pearlp Bent of 10 Marks 

HIllillg out of tbe ~an"o~ of Newport-Panne! in tbe Qtountp 
of Bucks, ann papable to tbem ann tbeir Il)e{t~; anti tbt~ 
~anno~ aftertuatllfj coming to tbe Crown, upon a Petition 
f.tbtbtten befo!e King Henry VIII. tn btti Court of Augmenta .. 
tions, :it was lIectet'O bp Itf)e Court upon anbic£fjl1l.l 1lIitb tbe 
3luftices of tbe Qttlttrt sf Common Pleas, tbat tbe fain Rent 
fiJouln be pain bp tbe King, bi~ fpdts ann §Su(icelfo~~, ·bp tf)l: 
lPantlj 1lf:1Jt~ Baily of tbe fain :Mannor J to tbe ®enetal Be.: 
ttiber of tb.eCounty; ann notu tbe Mannorbeinggranten out 
of tbe Crown to tbe Defendants Sffttbec tn iee, lDttb a Q!:oUtA' 
nnut to (make an aUowance to tb.e Patentee fo~ tbat 1Rent,o~ 
to tbe like ~effect; )Reltef tua~ p~apen bp .tbe Plaintiff ilgatnff 
tbt ,Patentee, anlJ IJtante'O per ,Curiam, lUttbout making tbe 
Attorny <.Jeneral a ~tt!', becauretbifl Q!:ouenant noe~ not 
BO in n£to!Jfltiono~ ntraffttmauce of tbi~ lRent, but III allow. 
ante ann affltma ltce of it; otlJetbltfe if tbere ban been rucb it 
fltObenant, ann tbe Gtttle to tbe tbtug JjttlJtou~ 

Princfs 

" 
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(5) 

Princes Cafe. 

PRince tua£j committen bp tbe Lord Mayor of London,' 
~ft Richard Brown Baronet, fo~ tbat contemptuoufil! 

ann unfeafonablp be Cetben bim tnitb a Jl3~oceC~ of Subp<I!oa 
out of tbi£j Court, lUbell be wa~ e,recuttng bts ~tTtce as a 
Magifirate, anD e.raminfng ~ffences of High- Treafon, in neto= 
gattoll of ~agitltatp, ann in nitlurbance of tue nue e.recution 
of31uftite, till fueu time a~ be 1lJouln finn @>uteties fo~ Ui" \lDmtl 
'16ebabiour; ann tbt£4 Return betng o~neten t6 be filed, it lUaG 
mobeD tuat be mfgbt be Cet at Itbettp, becaufe tbrte nin not 
appear (as lUa~ allengen) anp gOOD eaufe of commitment. 
anti per ,Hales Chief Baron, IPe cannot be rrmanneD, btcaufe 
it noefS not appear bp tue Return tbat tbe Lord Mayor lUa~ 
tben a Jufrice of tbe Peace, fo to at be baD power to commit 
bim fo~ Cucb a fltauCe; but becaufe tue ll!>~ocers lUa~ unnulp 
fetbeD upon Cucb a ~etron, at Cucb a time, tue Court lUouHl 
not niCebarge bim ; but tuete· lUas no exception taken to tOe 
Lord Mayors committing a J13etCon fo~ an Qtftont none to bims 

felf. 

Edward Cage Plaintiff, William Warner al1d John 
Lucy Defendants. 

(6) T f1J QI; Bill cbarge'O, to at tbe Plaintiff in tbe ~ontu of May 
1658. became Incumbent oftbe <ltburcb of Bearefied ttl 

Kent, attD tbnt tbe Defendants in June 1658 ann 1659- bp 
colour of an i)~ner of Sequeftration maDe bp tOe fltommttt£e 
in tue ([ountp of Southampton, as tue!, p~etettnen, baD feficn 
nt1terfS Tithes of niber~ ilatiflJiolters wituin tue Plaintiffs 
JjDarUl)) Due to tbe Plaintiff; atttl to nifcouer tOe patticular£j 
of tbe Tithes fa taken, anD tbeir malueS, ann to babe tuem 
paitl to tue Plaintiff lUas tue ~cope of tbe Bill; to lnbicb tbe 
Defendant demurr'd,becaure it is a matter tIeterminable at 
Law,~ann a criminal ~attet; tut tbe Court put tue Defendants 
to tueit "annuet, becaufe it f~ matter of difcovery; as tn tbe 
([are tubere a ~an bp colour of a '([itle £nter~ into a 1P0nfe 
c~ JLann~, atttl polfdfell bimfelf of tbe ®oollS anD W~ofitS; 
it map be impolTible fo~ tbe Plaintiff to tlifc01let tbe par
tfculart; ~ \tlftbout fueb a Bill: nOl bl it ·6 cbarge bp lUap 
of Trefpa~, but lInner col OUt of Title: fo lUbete a Will is 

Plobetr, 
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p~Oile)), an)) anmintaration to anotbet reboftei), rucb a Bill hi 
neceffatp, ani) ufual fo~ tbe ~oon~, ann pet tbrte Ula~ tn aria· 
lter~ of Law a Trefpafs; fo bere. 

Spark verfus Stafford. 

U~on a Prohibition p~apell to tbe Court of Admiralty; (7) 
tbe ClI:afe tuas, ~bat tbe Defendant being ~atler of it 

Ship, of \llbtcbtbe Plaintiff lna~ £!Dtnner, tbe Ship waG taken 
bp Pyrats upon tbe ~ea; ann to tctJecm btmCeif ann bf1i @lbtp, 
be contracten tuttb tbe Pyrat to pap bim 50 1. ann patuneD biG 
~etron fO~ it: ~be Pvrat carrien bfm to tb"e fOe of Scilly, 
ann tbete be pain tt lUitb ®on!, bo~rolU£n, ann lJabe 150nb fo~ 
tbe ~onp; ann at bis return after tbe re'Demption of botb btG 
~btp ann bimrelf, be fuelJ in tbe Admiralty fo~ tbe 50 I. ann ban 
a Sentence fOl it; ann tbe Pfohibition \lla~ nenien, becaufe the 
original Caufe afofe upon the Sea, ann tnbatebcr foUomen was 
but acceffory, ann confequential; ann tberefolelUell netermt .. 
nable in tbe Court of Admiralty. 

Garrard verfus Askwith, Wood r!.;t at'. 

I Jfl a Bill in Equity, tbt <!Cafe tuaJ3, ~bat one tuba tuftS (8) 
namell Defendant, but tuaJ:S not ferbe'O, tuaa mentfonen 

in tbe Decretal Order, anll in anotbet Order aftertuattJs; fo~ 
Corts, anll acco~nii1gJ!, CoRs tuere ta.ren bim afj a Defend-
dant ; anll be teleaa to tbe Plaintiff, ann now upon a motfon 
fo~ an Qttacbment COl non,papment of Cofts, be p~onUcelJ, 
ann p~obe'O tbt~ n\tleafe: ~l1ll per Curiam tb{fj :iReleafe nOes; 
not bat tbe Defendants of tbeit Qtoll~, becaufe tbe l13erfon 
tuba releafeb tuafj neber fetbelJ, no~ ball appear en : but tbep 
l1itecteb tbe mitlaie in tbe Orders to be amennel1, ann tben 
to p~oceen Co~ tbe Coils; fo~ tbe Court conceiuen tbat tbere 
tuas not anp <!tauCe at Plefent fo~ an attacbment, bl' teafan 
tfJat tbe naming of bim fta a Defendant, tuap nOlle bp tbe otbet 
Defendants in tOe entriu!ll of t~ett Orders. 

Holbeech 



-._.,' 
. 
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(10) 

(u) 

Holbeech verJus Whadcocke. 

I s a Suit bp Englilli Bill fOl tbe Tithes of' tbe IPerbagt 
, of barren Cattle, anll otbettl; tbe Chief Bar.on fattl, ~bat 
Tithes fo~ barren Cattel wete nue de commUnI Jure aCCO~ll. 
ing to tbe balue of tbe lLanll after tbe rate of 2 s. per pound, 
fo~ tbat tbep cannot be otberwife baluell oJ accounten fOl, 
flecaure tbe ~lofitSj of toe lLann~ fo~ wbtcb tbep ate paill, ate 
jJercetbell bp tbe ~outbS of ')SeaaSj; but bp (!tutlom o~ J.9~
(crtptfon Cucb Tithes mal' be pain tn otber manner; a~ b!, 
tf)e Qcre, anll fo: all manner of Qtattle, barren, ann fOl tbe 
Plough, anll tbe Pale; but of common R.ight Tithes ate not 
nue fo~ Qtattle ,blell fOl tbe Plough anll tbe Pale, to be tireD 
in tbe fame @atilb; but ff tbe!' belona to another l$artfiJ 
Tithes are lIue fo~ tbem; ann of- tfJat IDptnton was tbe tubole 
Court; anlllnben Tithes are papable bl' Cufiol1!, > tbep tlJall be 
paill tbougb tbe ~anl1~ ate not tentell olla!, ftell). 

Pory ver/u& Wright rI3 al' 

U" '19on a Bill in Equity fo~ Tithes of ~aaUte:~lOUnl1 pat~ 
cel of tbe llDotfelfion£' of tbe Abbey of Fountain, belnlJ 

of tbe Ciltertian Order; ft lnas belll per Curiam tbat Tithes 
fo~ tfje agifrment gf <ltattle ate papable bl' tbe "wuer of tbe 
cztattle; fo~ tbe <ltattle take tbe It>~oli~ anll Jperbagc of {tf)e 
eopl; fo fn tfje Qtare of Commoners: anb tt cannot be fam 
tbat tbe ~~olit~ are taken bp tbe "wner of tbe eopt, o~ tbat 
tbe ~lounb is in propriis manibus. ~be Cb'letBaron fain tfJt 
i>wner of tbe eopl mfgbt pap tbem, but cleatlp tbe Agiftor ~ 
compellable to pap tbem. > 

The Mayor and Burge{fes of Scarborough verfus 
Skelton. . 

A Bill in Equity lnaSj p:efetten fo~ nemolUljfng of a Mill 
~le~r to a ~anno~ of tbe Kings, lnbfcb was grantell to 

tbe PlalDuffs tn fee-farm; anll in wbicfJ tbe Farrnors babe Milb 
tnbfcb are Plcfunicell bp tbts Mill being Co llear to tbem; ann 
t~e Court concet~cn a Doubt, lnbetber anl' Mill not wttbtn tbe 
Kmgs Mannor nUllbt be llemoUllJctl, lnbete tfJere ifJ no Tenure 

no: 
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no~ Cuftom tnberebp tbe linbabttantfj ate obltlJen to !lttnD at 
tbe Kings Mill. ann a tlap tuaG giben to rearcb Prefidents in it~ 
Vide Green ann R.obinfons Cafe, latdp in tbt~ Court; in tnbicb 
cztaCe tbffj tuaf' mane a quetlton, nntl upon Cearcb mane, 110 
~~eatllmt P10tlucel'l to tuarrnnt ft~ 

Roe velf us Roe~ 

1-.a an Information at tbe ~ltft of Crofs, tam quam fd~ reU~ 
tng ann impo~ti"lJ ta be coin Foreign Woollen, contra 

formam Statuti, ann 3llfue tbereupon; tt lUa~ fain bp tOe 
Court, tbat it if.) not material UPOll tfje 'Orrial, tnbetber tbere 
be Cucb a Statute o~ no, o~ tubetber tOe JFO~fettitre, o('anp 
part of it be !lib en to tOe Informer a~ not; fo~ tOrte bl mat
ter of Law,ann not matter .of jfact, ann map p~operlp be al= 
le1.1getl in Arrefi of Judgment ,; fo~ tbt (ubllattce of tOe 3Ilfue 
ann matter of lalt to be ttten bp tbe 3/urp OJ, tubetbet {ucU 
<!tlaatb tna$S impo~ten to be fol1.1; ann ff tbete be no )Law to 
p~obibit tt, oJ if tbete be, ann tbat JLatu gtutfl tbe 3/nfo~mer 
110 part of tbe Jfo~f£ttltte; tbffl fa matter of 'La w, tubfcb tbf 
Court tfj to netermlne, (ucb ~tatute, if anp be, bting it general 
Law, otbetlllife if it wete a particular Law. , , 

Qnn after\Uat1.1~ 3lUl1gment tuafS giuen fo~ tbe King onlp; bg~ 
caufe no Ad: of Parliament gtbe$$ tbe 3lnfo~mer a fiJote. 

The Attorny General verftu Turner~ 

I, n a Scire Facias upon an31nquitltion, anti QEttent to babe efrs (13) 
ecutfon fo~ a Debt nue bp DUn to ~it George Binion, wOO 

Waf.) entJebtett to tbe King a~ bifl Receiver in tbe eum of I 500 J. 
befng a Debt in aitt; to tubicb tbe Defendant appearetl, anti 
pleatJeti tbe act or ®enerat tBarnon, ltlbfcb patllonJ) aU Sums 
of Mony, &c. which the King could pardon, tuitb an Qft:r 
(eptio" of "Jl3ontlf.), &c. entten into, ttl tbe King, fince tbe 
~,5th af March 1640. bp anp lReceibtt; &c. €O lllbicb Wlea tbe 
Attorny General demurred. _ 
~t. Mountague pro R.ege~ l. 'QtbiS Debt f~ not pat1.1onetJ, 

l1ecaufe it iSS a iDutp tbat tbe King cannot pardon, being tbe 
J1t)attieSi lnterell; aSi Qttacbment of ~Oo1.1fS befoae fo~fettute+ 
~. ~£caufe tbe aa of General Pardon tlill not intenD to ntc .. 
(ba~ge it; anti Alb of Parliament oygbt to be t.tpounnen 
811t£cablp to tbe intent of tbe law-makers, Vide Plow. Com.; 
Eafton anti Studs \€afe, 4> 5. Co. Inft. 368. upon I I H. 7. 12. 

3. 1)ecaufe upon fucb All's of General Pardon matJe tn tbt 
~ f.1 R,r;i(\!l·i 
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laeiBn~ Of Q!1een ~liza~.et~? King James, &c. ltlbicb are ~~ 
fllU-a~ tbt~, no CUcbSDbJutlou eber ~ maDe, tbat ,?ebts ~fJ 
aid lUete pa~lW:lJen, VidJ! J.,a1iJe~ Rep. 1. I 7. ,Chamberlams Gafc, 
a ~m;lJQJt of ftll Oebt~ noeSl n.o~ ~~tenlJ to ()ebtfl lJije to a 
l\Jetfon Outlawe'd. 4. 131' an tquitabk ton~tUlti(Jn, t~e ~U~ 
tion in tbe act tutu ettenn to tbf~ iDebt, Vide Co. 1 In ft. 24. 

Dyer 201. . 
Obj. QErception~ are to be taken andl y. 
Refp. ~o muff penal Laws be taken ftriCtly,. anbpet tbep 

ate conllruen equit~bly, PJpW. Com. li61' 41 Ehz. B.l\ .. MV
tocks Cafe upon tbe Statute Of40 Eliz. of Pardon. 

P()wis pro Defendente. I. ®eneral act(j .of Pardon are ai, 
lt1ap~ UberaUp COlttftuelJ, Kelw. 198• Dyer 249· 2 R. .• ;. 4. 
flDtijetUJtfe it is qf particular l}!)al:iJonp, Stamf. Pl. Cor. 102. 
Co. f..it. 39. 2. f)5£c8ufe rutb a Debt in aid t~ artet_ 3!Jtquta~ 
tion anll &ei;me become It Debt llue to tf)e King, ann the 
~attp cannot teleafe tt; a~ a Debt upon Outfawry, ~ Jite, 
Cro~ 2 R~p. 82. Qltn tbe ~utt fo~ it ml, be ill tbe King, 
,eame, o~ tn· tb~. Bame of bffi Qi)lantet; ann tbue ifS a tJf, 
betOtp betwt~t a fo~rettur£ anti it iI)ebt o[hJnen in tfJe Iltingf$ 
Qt,re, 2. H. 7. 7· fOI in tbe firll 'leafe lbe lInteretl is Utaen ill 
lbe Kiog of perfpnftl e01n~ befo~e 3InQutOt,on; but ill t{)e re~ 
tonn cztare not ttU after <!C,ttent ann 31nQUititfDn. 

Obj. lit is not a iDebt lIue to tf)e King, -l1ut to tbe Party. 
Refp. lit boes not appear but tbi1t it tJ ro~ a Debt reall!, 

bue to tbe Jitfug. 3. lit i~ tnttbtn tfje wo~n~ of tf)e act, wbere. 
l1p all Sums ate partJonen, wbicb can be parDon en bp tbe King; 
ann it iSl not wttbin tbe Exception, betaure tbere i~ no ')6onO 
in tfje cztafe cntren tnto bp tbe Jae,eillec to tbe King, but it ftJ 
a Debt nue to--tbt-Becetber. --

Obj. I R.ep. 22. Refp. f!!:~at Qtafe goes upon tbe rpettaf 
penning .oftfje aa; anOs Rep. 49.b. Wynals Cafe is a aronger 
€ofe tfjan our~, upon tbe QDeneral ACt of Pardon tn 39 EIiz. in 
tfje <!tafe of tbe warbon of 8 Debt fo~feittll to tbt King Ill' 
U~lawry. 

Obj. 3lt baB not been known betttofo~e. 
Refp. ftbere neber lUaSl (ucb an aa of perlJon f)etetofole. 
Obj. €be ~ct Inuft be conffrueb atto~ItJ to Equity. 
Refp. ')6ut ft mull be taken moa banefi~ially fo~ toe SubjeCt 

agatnft t{Je King. . 
Obj. 3!t iSS tuttbfn tbe Excaption. 
R.efp. 3lt U$ not \UUbin tbe tuol~ of tbe Exception, anlilUbp 

fbOUlll it be fafn to be \uit"tt~ t~e meftntnlJ~ ~tr eomlUDeD 
pro Defendente. 

Chief 
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Chief Baron. 131' tbe ~ei~llre ann 3Jnqutfition tbe p~opertr 
of tbe Dcbt iSj JlltereD, ann it t~ nom become a Debt nue to 
tbe King, tnbtcb tbe ~artp cannot llifcbarlJt. gnn altbougb 
tbe ll!>attp map pap biSj ohm Debt to tbe Kiog, anti fo nill£Jf 
tbe Debt. in aid out of tbe King:, pet till tbat be trone, it t~ 
il [)tttp to tbe King; Dn'O no futb tbfng appeatSj to babe been 
1I0ne ; ann tbe tuo~n~ of tbe act are full to Dtftbatge it; ann 
tbe Scire Facias bl to bane Q];,recution fO~ tbe King, \tlDtcb·p~e$ 
ruppofetb tbat tt 19 pct Due anD papable to tbe King, ann fei 
parDonen; no~ Does it tome tnttbin tbe Provifo o~ E'Xception~ 
btcaufe it i~ not a 15on'O, &c. entten into to tbe King bp tbc 
Receiver, but (om£Sj to tbe King bp meaU9 of tbe R.eceiver; 
ann tbe act mull be etpountlen tibetallp fo~ tbe @>ubject. Et Ad
jornatur. 

1But afterwarD tbe Lord Chief Baron abbife1.1 tbe Attotny 
General to watne bt~ Demurrer, ag be mtgbt no, attn plean 
tbe fpettal ~atter, tbat it tua~ onlp to enable tOe )1!Jartp tbe 
better to ttcollet bfS Debt, anti tbe Kings Prerogative mane 
ufe of fo~ tbat purpore 'onlp; anti Jo tbe ltlbole mattel; wouln 
tome in bebate. 
_ gcto~tJinJJlp tbe Demurrer llla~ lllaff.ltn, ann tbe Attorriy 
G~neral . re~lten, €ba @>it George Binion being tbe Kings ReG 
cetver 111.' ll!>atent, toolt @>eturitp fo~ tbbl Debt itt tbe Kings 
.marne, fo~ tbe nfe ann benefit of bim tbe fatD 0>fr George, 
ann pleaneli tbe Exception mentioneD; to ttlbtclJ tbe Def~ndant 
tcjofncn, anti pleatlen papment of tbe fatb IDebt; to Ulbtcb Re
joinder- tbe Attorny ~::neral demurred fo~ want of aUeDging at 
tubat place tbe fail) Debt ban been paflJ to tbe late Protector 
Oliver Cromwell; gnD nolU ttll~ Exceptions wete taken to tbe 
Replication. I. 13ecaufe tbe Patent ~~ not mentioneD ta be 
hic in Cur. prolat. ~. ~ecaufe no place is llJewn tubete tbiS 
')6onn \t1a~ taken fOI eit George Binions ure; fed non all.oca-;
tur, per Cur. becaufe tbe Patent belongs to tbs· Pateritee,ant1l1ot 
to tbe King; anti it is but conlJepant~ to tbe matter pleaDel1, 
anti inttODUtlfl.le of it; ann tlJat tbe allengtng tbe place t~ not 
requtfite, becaufe tbe ')5onti i~ aDmittetl b1' tbe ~lea of tbe 
~arnon ; an~ tubere. a matter f~ not Ufuable, tbe place t~ not 
necelTarp to be tlJetun; fo~ tbe laping of a place i~ on!!, in 
O~'bet to baue a Venue, Vide Crq.:l Rep. 482• ~nD 3!trogm~nt 
tDa~ gluen pro Rege, nifi caufa, &:c. 
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Randal vel/Iv.>' Head & at. 

I s a 'll3iU f.o~ Tithes .of Conies per Q!uffom (inter ali. 3 ) to 
pap tbe loth Cony, .o~ tOe bailie .of ft •. (tbe Defendants 

hp tbeit anfwer nen!, tDe Cufiom, but no nat tJlfcOber bow maul' 
<!tonies tbep {dilen, .o~ tOe llalue .of tbem, a~ tbe ~i11 requittn ; 
t.o wbicb (lftceptf.on being taken, tbe Court belb tbat a bifcQ~ 
becp neetletl nat, wbere tbere ia a fun anftoet giben to tOe 
tbing tn tJemantl; ann tOat tm tbat be trpeb tbe Defendants ate 
not .obUgen t.o tlifcobet ; .otOerttltfe ant' Plaintiff mig-bt upon a 
feignetl @luggetlt.on c.ompel a Defendant to btrc.ober wbnt [[lrtt~ 
tngfS be bas, .o~ wbat ®mtJfS .ol .otber ~bingSJ tnbatf.ocUer, UPe 
on Pletcne£ tbat be iSS 3J.otntcnant lllitb bim; anb f.owbat be 
bass gainetl bp bftl fi!:tatle, wbtcu wouln be ftrangelp iitconbee 
nient; but wbetl~ tbfte hl no (ucb great inconutatznce, a~ 
upon a ')6{1I agftinft an Executor to nifcoller Aifets upon a 'l3onn 
o~ iDebt, tbete be mua anftller, tbougb be tlen!, tbe Debt, bee 
eaufe it eoncetn~ tbe !act .of anotber @e~fon, ann Aifets ate 
p~erum£tI; no~ is tbete all!, illCOltl.1entence in tbe \leafe! but 
in aU Cucb <!Cafes tbe Court tbougbt it fit "{bat tbe Defendant, if 
fncb matter wete fountJ agatnff{)tm, tl)otllll be £.ramtnen UPOR 
Interrogatories to tliCCobet btfS lltnotnleilg£, ann fo it tuas o~ner~ 
ttl, anti an 3Jtfue tltrectetl to trp tbe Cuttom : aUo tbt tlemantJ 
.of Tithes of Conies being agatnff Conimon Right. tfJe Court 
t8ncetllell tbe QtaCe fo~ tbat tearan to be tbe ffronget Co~ tbe 
Defendant. 

Wilkins per/us Shalcrofc. 

U @on a 13ill tn Equity aa Debtor anl1 Accountant againll 
a JJ3etfon tllbo bas tbe p~tllilel1ge of tbt dtnUletUtp of 

Oxfor~; tbe Defendant Plea~etl biS priviledge, ann a ttopp 
.of tbfte {ltbattet o~ Exemption tuas t1)ettm, lDfJitb £.tempts 
tbem from tb~ 3Jufitces of one Bench, ann of the _ other, ann 
ft.om other Jufiices, but not a 1tlo~tJ Of toe Exchequer; tubert .. 
fo~e tbe Court tuaG of SDptnton tfJat tlJe Defendmt ougbt to Dlt4 
ftnet ,Oller, niG, &c. anti tIlM tt futricttl fB~ tbe Plaintiff to 
call {)tmfelf Debtor ann Accountant lnitbout mo~e+ 

aftertllarns in Michaelmas Term tbe Lord Chief Baron neff. 
beretJ tbe IDpfnton .of tbe Court, tbat tbe Defendant oUllbt not 
ta be aHotnelJ tbe priviledge of tbe Univerfity ; be faib etc 
'lichard Moor, one of tbe $J)affers of Chancery) wa~ fuetl bere 

bp 
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bp 13i11 a£) Debtor anll Accountant, anlJ tuaa not all olDen bi~ 
p:iviledge; be citell Ultetnife tue ceatl of Darbys Cafe againff 
a Jl\egtaer in Chancery; tn wbteb (!Cafe tbe Regifter tnaSJ lJe# 
hieD tfJe priviledge of bia Court; anD tbat the general p~il.ti~ 
leDge of a taetfon, ar> a ~embet of tbe Univerfity, o~ a Cltlatk 
in Chancery, noeSl not toll toe particulat 19!ibilenge of tbiS 
Court: aIro tbat an Accountant ba~ a mo~e parUculat 31n~ 
tetetl tn biS3 ~~itJilellge tban a Debtor, aItbougb biS Debt map 
be taken ill <!f.tetutton fo~ the King, ann tfje King map batlt 
(!l;,tecuttoll upon a 31ungment obtainell at tbe &uit of bts 
IDebto~, becaufebp I R. 3' c. 13· an Accountant is not (uable 
flfetnfjere; autl bete tbe PlftJUenge of (!f,temptfon granteD to 
tbe ~nilletat!' baa not tbefe tuo~n~, hcet tangat nos, vid. Cro. 
t Rep. 73. tuberero~e tue Defendants priviledge Ula~ nifal~ 
loweD. 

PROceG ot tbe Pipe {traen agrtjnll ett Chfifiopher Pack, (16) 
Floydby, Booth, Avery anti Bateman, upon)ltbarlle upon 

tbcm of 22000 I. upon l1lbfcb tbe Qtafe appeareD to be, tbat 
tb!it of tfjem ban tbefr Q9.ietus bp the Judgment of tbe Court'~ 
UPOIl tbefr actoultt ro~ tbi~ \lerp ~onp in tbe time of tbe late 
Protector; ann aftetlllattl~ in tbe ttme of tbe ~o\'Jer"ment 
tbilt enruen, it tna~ oltleren bp an Ordinance of Parliament, 
tbat notlllttbftantlinll tbi~ QlIielus, a <!:batge fijoulD be mane 
of it tn tbe Pipe, ann ~!ocerfl Ufuetl upon it: anD bp tbe 
fnte ACt of General Pardon it is enacteD, '€bat aU ]Jutlgments; 
anll ~ietus's fince tbe peat 1648. fiJouttl tlanD goon nottnitJjr 
fianbinll tbe late 1!tmeS. anD n0111 tbe quefiion lllas, tn{)etbec 
tbi~ ~ietus wete a gOOD btCcbarge; ann tf)e bQ~bt tuas, be" 
caure nOlD UPOll tbe matter tbfJ'l Quietus ann tfje J/uDgment 
tbet£upon tna~ repealeD Ill' tbe fain Ordinance of Parliament; 
fa that t{)e act of Pardon cannot operate upon it; but becauCe 
tbt 19attieS furmtreD to tbe Court, • tfjat «.Jel' fJ@ otber matters 
in tliftbatge of tb£m{tl\le~, bdib£~ tbe act of Ge~eral Pardon; 
to mtt, ttf{cbarge~ fo~ tbt, tJttl'~onp, tbep tuete aDmitten ta 
plean tbat mattet till, tbougb it were double, bl' tonfent of t~e 
Attorny General. ~ 

WilfOll 
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(17) 

" 
VVilfon verJus Reedman, Burton & ar~ 

U·@OnaBillin Equity fo~ Tithes, ann a '4trpill at JLalU 
I Dtteaen to ttl' lUbetbec ol no tbe lanna, of mbfcb 'QCttbes 

lUere nemanDeD, baD belongeD to anp !ID~net of )Religion tbat 
cfatmen to be ntfcfJatg£b of Tithes quamdiu in propriis mani
bus, &c. 31t lUa~ belD cleacll' bp tbe Court, €bat if at tOe 
time of tbe Dilfolutfon fucb lLanna mere in ILtafe, o~ alt 
<!tftate fo~ lLife o! tn flCail lUere out UpOlt tbem, pet rbe IRt, 
lJetfionec t1)oultl babe tbe benefit of tbe Difcbatg& after tbe 
betecmfnatton of tbofe (.!Cftates; fo~ tbat tbe IDtfcbargt 1t1a~ 
n€lt interrupten, but fufpennell onlp nuting tbe ttme tunt 
tue!' lUer.e in tbe J!)antla of particular fir:enant5, Vide Dyer 
277- h. accord. 15ut if an Efcheat ban bappenen, tt tuaa 
boubtell tb~n tubetbet tbep tlJoUID babe btln tJtfcbargelJ, babtu!!' 
llren patten lUttbal bp a feoffment mane befo~e tbe !2>tatute 
or quia emptores terrarum, bp an abbep to bolP of tbem bp Cet~. 
tatn @erbices; otbttlUife it t~ tn ctare of a tJtfcbarge bp Uni· 
ty, fo~ tbat muff be perpetual, anti continue fo at tbe tfme of 
tbi IDUfolutton, vide I I R.ep. Harpurs Cafe, anti 2 R.ep. tue 
Archbiiliop ofCanterburys Cafe. 

i I • Dri ver ver [Tv.5 ~1al1. 

(18) U' ~on ft Bill in Equity COl Tithes !If Clto~n aUb f!)lafn, 
anD 11 Demurrer to it, becaure tbe fiogle value tna~ 

110t batel!' bemanDen ~ ,tiut it tua£f a 113m of iDifcotJer!' Ott'!' 
til enable tOe ~latl1tiff to teCOber tbe treble value; fed non 
allocatur; fOl tbat Tithes lUere ruable fo~ in tbifS Court bffo~e 
tbe ~tatttte ; . Q40~ nota~ & qU<lre, becallfe ,~~ ts contrarp to 
tbe common ~~act[(e anti mCage to babe Cucb a Bill, ltlitbout 
ill~~bgtn;g tbat tbe Plain,tiff t~ contenteD to te(etbe tbe finnle 
llalue oid!'. '" ' .. 

The Attorny General verftu Jones. 

UJJ)on a em in Equity ro~ Cordage, lnbftb belongeb to 
, tbe King, anll tuap feffell fo~ bfs mCe, to llifCObtt tbe 

trutb ann tJalue of it; tbe Defendant in hfS Anfwer mane 
flCitie to it, af$ bis own, anti now Plapell a mtrit of Deli-

very 
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very upon gibing fecutitp; ann it tuaa granten bfm a~ ttieu 
a~ upon 011 3lnfo~mnttoll of ~efiure; ann tbouglJ tbe King 
claim tbe p~opett!' ill It at; bis; otnll ®OltJ~, ann not aa ~ron~ 
fo~feiten to bim 5 fo~ tye ~artp ba5l 110 otber remebp; ttO~ 
tJo£fj anp Record appear 1Uberebp tbe King i~ entttlen; otbetc 

tntre if tbece wete fucb a Jl\eco~tJ, afj an 3Jnquitltton o~ ot{J£t 
lReco~tJ. 

Vandebergh verfus Blake. 

U. ·.li!>on a Special 4ier'Oft1 ntpentifng til an gerfon . upon 
, t~e 'ltafe befo~e tbe ACt: of General Pardon, anb eon= 

tinuen upon Curi~ advifare vult huc ufque.; tfJ( Defendant 
now tnouHl b"l;~ p!mllen bp wap ot ~uggeftton t{Je fatn ~e~ 
netal J.):lJ.lt.l.l~,n, n~t ·baUing ban it DR!, to" ptean It mean be: 
twitt tbe ~pectal <1ierDtct anti tbe ]JUDgment; but be UJa~ not 
aUotuen bp tue Court? l1etau(e Continuances ate mane ann en~ 
tren after Special Verdicts, anti ba~ tbeteupon gtbfn to tbt 
~artie~ a.d a.udiendUrQ Judi~ium; but ft t~ otbertDtfe hi ~are: 
of a G~neral Verdi¢}, fa: tbtte tbe tIap of Nifi prius, ann tbe 
ba1' in Bank i~ all one, anti becaufe tbf~ ~Iea wa~ tenn~tI 
after the firft Continuance, it lUa~ not aUotlletJt 

VVilford ver{us Greaves. 

I~ lUa!) founlJ I1p Inquifition upon an Outlawry, tbat t~e 
W>attp outlawetJ [ua~ fd;en in jfec de fex claufis pr:ui & pa

fiurce; ann it tuns; now maben tbnt tbf~ 3jnqutfition Wa~ \loiO 
fo~ uncertainty. 

Chief Baron, an 3lnquifitlon founlJ de uno Mefuagio five 
Tenemento ba~ been beln goon, becaufe it itl not an IDtTtce of 
entituling., but of Inftruilion o~ Information, lUbtcb noe~ not 
require Cucb p~ccire cettaintp a~ m~ ®ffite of entitultnlJ noes;; 
fo in aa Jjnquifittolt upon an ~ttent upon a ~tatute o~ 3jung" 
ment,. o~ in IDowet, fucb c£ttaint{eg (ufftet 5 elfe aU (ucb line 
quilltionf1 tnere liable to be quatlit, lUbtcb wouln annul aU 
fucb @!oceen[n!J~, tnbicb moul'l1 be mtfcbtebollSJ; ann (ucb ]nc 

quifitton~ babe not ufell to be quallit fo~ want of fucb p~«tfr: 
(ertatntp .. 

ChiHender: 



192 T er. Pafch. I ~ Car. II. in Scaccario. 

Chillendens Cafe. 

C· , . Hillenden befng commftten bp tbisJ Court fO~ nolt-pet
. fOlmance of a Decree, bp tnbtcb be was decreed to pap 

3:2 I. I 5 s. to a new CltolPo~atfon mane bp tbe Protector fo~ 
tbe p~opagatfon of tbe Gorpet in New England, wbicb Corpo
ration ban power to make Cltollet1ionS$ fo~ it; ann babtng 
colleaetl Rtcb &umS$ of ~onp nom in tbe cu«onp of fucb 
J;lerron~, tbep nom come bere bp Habeas Corpus, ann. p~apel1 
to· betlifcbargen, becaufe tbe' Corporation is diffolved, anti 
t{Jep knoUl hot to tubom to pap tbe Q.!)onp; ann becaufe bp tbe 
General Act: of ,Pardon all Cltontempts, &c. are pattlonen: 
")Sut tbe Court beln, tbat tbts Qtollemon being fo~ a publidt 
<I1fe, tbe ~onp belongen to tbe King; ann tbat tbe King ts 
now entftufen to ft, as tuell as to tbe ~onp collectell fo~ tbe 
buptng of hnprQpriations, a~ tuas latelp atljungen; anll tOe1' 
tloubten tubetbet·a leer£on committen (01 not obeptng a Decree 
tuere par110nCl1; fo~ tbe commitment of tbe ~attp is tbe Exe
cution of tbe Decree; ann tbett ifJ no otbet tua!' of executing 
it. lEt adjornatur. 

De 



De Termino Sana~ T rin'itatis Anno 
13 Car. II. Regis. In Scaccario. 

Biiliop againfl Warner and others. 

T I!> <!f Qtcimmtfftoners of Excife finen tbe Plaintiff befng a (I j 
Bre\yer aCC~rOillg to tOe New Aa tn :20 1. fO~ tiot papil1JJ 

tbe Dut,p,of. Exci~e; ann upon a la.eturn Iltatle tbat be ban 
ItO ®ootl~, tubereof a i)iffrer~ ("uIn be taken, tbep imp~trol1en 
bim; tuberttlpon bi b~ougbt an Action of Falfe-Imprifonment 
in tbe COUf.t of ~jng's Bench; ann tbe Defendants p~apetl tuat 
tbe Allion migut be lain bere, becaufe tbe <!tRufe COl1cecn~ tbe 
King's Reven,ue., _~ed non allocatur per Curiam, becaufe tbt~ 
Fine noe~ not immedi~te1y concern tue Revenue of Excife, but 
JSS a 1genaltp itllpofen fo~ an gl)tTence commftten in it; ann it 
b£lonn~ ltO mo~e to tb{~ Court tuau otbel: like Qtare~ artrilt~ 
upon Fines ann Imprifonments; otberwife, if it ban immediately 
conCettlen tbe King's R.evenue. 

Sir Ralph Banks againfl Sir thomas Bennet -& at 

U~Ot1 an EjeCtment b~OUlJbt tn tbe CoUrt of Com.mon-Pleas (i) 
bp tf)e Defendantbere, tbe Plaintiff inO\)ct1 tbrtt tbe 

Attion mf6bt be lain befe,becaufe bi~ tQtitle tua~ unnet an Extent 
out of tbt~ Court, fo~ Debts in Aid. '(to tubicb it tua~ anflll£ren 
tbat all tfjore [)ebt~ Were parnonen bp tbe Act of General 
Pardon, ann fo tbe Extents at an cun; ann tbat tbe lLearefj of 
tbofe JLantJ~ unnet tbe @leal of tue Exchequer rentJlfng :tRcnt 
lUere net£tminen alfo; betnlJ onlp quamdiu in manibus noftris. 
1!let tbe Court O~lleten tbe ~artte£i t,o p~ofecute tbett Slutt bere, 
bccaufe tbi~ couIn not appeat but upon (!f.camtnatton (If tb~ 
1Ubole matter. 

John 
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John Vanderb~rgh and James Vanderbergh hy their 
Guardian' Plaintiffs, -and George Blake Defen
dant. ~ ~J. 

I: m an Action. upon the ~are tOe Plaintiff l1etlaretl. tbtlt tbep 
being ~etcbants Demzens, were tlpon tbe 28th bap of 

Jut)', Anno Dom. t 6 5 6. poffetTeb of a W'aelt of Linnen·Cloth 
tontainfng 169:2 Ells, of tbe balue of 5 5 b .1. attn tmpo~ten Ill' 
tbem b1' l11al' of Merchandize, fo~ tn,bleb Cufrom lUas pain as 
fOl toe ®oob~ of Denizens; tbat tbe Defendant knotning tbifl 
ann trttentJtng unjulllp to lleteibe tOe Plaintiffi ann (aufe tbem 
to fofe toetr ~OOl.1~, tOe fame nap fOlbt$i p~tbate gain ann abail, 
ttnnulp mitbout aul' !JOOb enufe fd;eb tbe fain ~oOlltJ to tbe 
nre of tbe Prorector, 8~~OOn!$ of ~'erefJanttJ Aliens tmpo~ten 
bttber, anb entren at tbe CuftOm- Houfe a~ ®oo~ of Deni ... 
zens, altbollgb tbe Defendant knew attn ,ban .Jaottce . tOnt tOe 
fain ~oon~ were tbt Plaintiffs Qi5oon~ anti tip tbem impo~£n bp 
l11a!, of Merchandize. Qnn mO~eober tUat ttl make tOe Plain .. 
tiffs lofe tbe fat]) ®oon$i bp c6lour of Juftice, ann tllitf}out an!, 
p~obable eaufe, but faUlp ann mOlittouapnnn on purpofe to 
eflufe tbe Plaintiffs to lofe tbem, upon tfje 23d Df October, 
1656, (tOe' Defendant came into tbts Collrt, & tam pro 
Domino ProteCtore quam pro feipfo gabt tbe Court to Unbtr~ 
flann, tbat be fet1etJ tbe fain QDoona, becaufe tbat bettnttt tOc 
1ft nap of November tben-Iaft pan nnn tue time of tbe ~et: 
Cure tbfP lllece tue ~oon£) of ~etcbants unknolUn; ann lUere 
(ullomen ft$l Denizens QVOOn~, tu{Jereaa tbep lUcre tDe ~oon~ 
of Aliens; tnbetebp tbt ProteCtor loft bf~ Cuftom ; lnberellp= 
on tbe Defendant fo~ tbe ProteCtor p~ap'n tbe Qbbtce of tbe 
Court anta tunt tbe ~tlon~ mflJbt be fo~feiteb to tbe ProteCtor. 
SInn tbat tlJere~~octtlJingS1 were tnitbout an~ notice tbereOf 
ban bp tbe Plaintiffs; anti ·t~tlt afterlt1ar1J on tbe 3 I n lIo!, of 
Oaober afolt!aib t.befe \1i5ooiJ~ lDere connemnen 89 fl1~reftellllp' 
1:ungmellt of tbe Court' bert'. Ulf)ft£aS tbe Defendant ~alJ' 
notice tbat tbe fatn \11500n9 belongen to t{Je Plaintiffs, all]) tbat 
tue!' lntre Denizens, nlt~ t~at tOe fa~tJ ®oo~ luere nUll' ttl
ftomelJ; tubcrebp tbe Platntlffi loft tbelt foiD QDao~, ad dam. 
num 1000 I. 

alpon Not-Ouilty plea,nen a Special Verdict tna51 founty, 
ann aU t~e matter ,afo~efatn . founD.' fabing tbat tbe 3!ue!, founn 
tbe ]llqUlfitfon upon tbe ~£t1Ute 10. h~c verba, lUbtcfJ tbe De
fendant ban etbtbtten on bebalf of tbe Protettor on]y, ann tbai 
tue Defendant falfly ann malicioufly ban e~bibtten ft. 

Steveni 
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Stevens pro Qger. II (O"ce(be tt to be tlear tbat an aaton 
Ife~ f01 tbit3 falfe ann malitiou~ ~lofecutto"+ ~o it lUa~ 
beln in Skipton nnn Pewtings Cafe tn tbt~ Court latelp, upon 
tbe Act of Navigation : @lo i~ Hob. Rep. Waterer ann Free
man's Cafe, upon a feconn <e.recutton bp Fieri facias after tbe 
€.recution of tbe fira, inn tbe @oonfl neliueretJ to tue Plain
tiff upon it. 

2. ~be Variance bettuf.rt tue Information, l11J ret fo~tb in toe 
IDeclaratioll ann founn in tbe Special VerdiCt, noc~ not altec 
tbe qtafe; f(l~ flnce tbere i~ futTtdellt matter founn to maius 
tatn tbe ~ctton, tbe finning of otbct immaterial tbin!J~ lUfU 
not bitt ate It; at3 if an Action of the Cafe be b~ougbt fo~ 
tailing tbe Plaintiff Thief, ann if it be founn tbat be (aUell 
bim {hong Thief 5 tbe VerdiCt matntail1~ tue ACtion, ann Co 
in otber fltafef$. 

ObjeCt. t[be Action {!$ grounnen upon tbe R.ecord. 
Refp. f!:bat 3\ nen}'; fOl it i~ not al1eiJgen ar; ~attet of Re· 

cord, but afj ~attet of FaCt; ann tbe allegation i~ immaterial; 
ann condunen pro ~erente. 

Hale Chief Baron. Jit neretue~ conlineratiolt 1tJbetbct an 
ACtion lie~ at aU, as:; tbts fltafe fg, o~ not: fo! bere tbe ®lDtJlt 
nre connemnen as:; fo!feiten bp 3lul1gment of tbe Court; ann 
tbe partp mhlbt baue p~ebeltten tbat. bV coming in befo!e 3/ungs 

111ent upon Proclamation ann claiming ~!opert!'; ann tf (utb 
an Action 11)ouln be aUotuen, tbe 3lutlgment wouln be blotnct1 
off bp a fil1e~tuinl1: ann fo in otbet Atbons; 85 tf a 9}JJall be 
(onbitten of Perjury, an Action upon the Cafe lie~ not, tbouJJU 
tbe @!ofecutton were malitious. 3lt ba~ bam n great Doubt 
ill tbb1 Court tnbetbee an Action of Trover liefj after ruell a 
C[onnemnattot1; anti abjungen at Ian tbat it noefJ not. "l5ut 
if a partfcular perron ban come tn, attn clatmen p~opett!"altn 
J off tbem, pet tbe teue W'!op!ieto! migbt bauc an ACtion of 
Trover, betau(e be \tla~ no partp to tbe fo!met @butt; but bere 
upon a <!Connemnation after n3!oclamatton) it is otbectutre. 
(!:rue it is, tbat fuel) an Attion wouln Ite if UPOll a fltOIU: 
mUTton of 1l3anltrupt~ it ~an 1lJoUln be founn a 15anItrupt 
lnitbout enure; ~o if ~!oce(~ of a Court, be unnulp fecuello 
.fo~ tbere art but lI!)~eparato~ttS in tl)e <zcourre of tbe ~utt ; 
but after tbe @>utt ba~ ban tt~ £tfea, it wouln be bartJ, if ruc(J 
an Attion llJouln be al1mutetJ. 

ann fo~ tlje Variance bettnitt tbe Declaration nnll tbe Infor
mation, tbete i~ 1)0 queftfolt, bUt tbat altbougb tf)ere lUcre a 
minnke in tl)e ~atter of FaCt, ann rufftcicnt ~atter be fount! 
I.Jcfitle~, tbat tbi~ noe~ not bittate tbe Declaration ; but tn 
~attet of Record tt i~ ot~et\1.1tfe; ann tlJettfolc if tbe Action 
. <£ C 2 ~\tt~ 
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bett ~a'O been grounDeD upon tbe Seizure onlp, aU ban bttn 
well; but it i$J gtoun!1enupon tOe Information, tnOitO t~ ~at= 
ter of Record, at) tuell Of> upon tOe Seizure, anti bet°eupon tue 
noubt atffe~. an 3lnfonnatton {am quam, tlnn an 3info~matto~ 
pro Prottttore onlp, barp. 3lf tue Jaumber Ol Jaatute of tue 
]utlfce.a tueve mfllaken,it WOUlD babe been a materfallJarialTte, 
fo~ tt wouln not be tbe fame Record. ann bere ifj no aUer.: 
ment o~ allegatfon bp tuop reference to tue R.ecord; flut it tf$ 
in tbe intttuUng part of tbe Declaration; ano Damages gU.lelt 
upon tbe whole Matter. 

Turner Baron. 3lf 3iubnment be gfiJ£l1 againtl it Plaintiff 
upon tbe romer!, of a ')BonO fn ][11e, be cannot babe fncb an 
Action; but bere fa no 3lungment giUen agatnft an!, perron. 

Chief Baron. an ACtionlJora Hot He agatnff a ~an that 
fue.a fo~ Tythes tbat ate not papal.lle. f1)ere are ~ifchfefs on 
botb finefj~ann tbe QI:afe fa of great conc£cllmcnt.Et adjornatur. 

9ftetlUatna Hardres arguel1 pro Defendente. ~be firll que" 
11t011 i9 ltlbetbet an A ction lie~ at aU,o~ no. 'ttbe Poin t fa; all In .. 
formation t~ p~orecuten beee upon a ~et~Ute of ~ootJfj, a~ un" 
(Unomen, ann after Proclamation berf mane tbe QPoona ace (on~ 
nrmn'o, acco~tJing to tue cautfe of tbe Court~\l)betebp tbe ®oon~ 
ilte forfeited; ann tue" tbe partp b~tl1gfJ an Action againff tbe 
3lnfo~mer fo~ falOy onll malitioufly feizing ann exhibiting tbill 
I of 01 malion; ann 3! (ol1(etb£ tbe Action Hetb not~ ]t tfS a lRufe 
tit Law, to 1tJbfcb all tbe ')Booka agrre, tbat an Action upon 
the Cafe o~ an Action of Confpiracy ftf~ fOl t1 falfe ann mali
tious W'lofceution, upon mbtcb tbe Plaintiff t~ acquitted o~ Ig
noramus fOUlli); attn tf)e rearon ia becauCe now it appearil tOete 
tufU:) 11 0 Eaure fo~ It: ~ue llDartp tbi1t 1l1aa mo[elleO being flOtu 
bp ]utlgment of tue Court Ol otber nue Ji!)~octtntnJJfj of lLaw 
neq11itttn o~ tJifcbargcn; attn tberefo~£ tbe l,am alfo1tl~ bim 
l\ecompcnce fo~ fuef) unjutl [letation, to p~euent [ueu uhilue 
llf'~ncuc£~ ann 1.9!otrebi1tg~. J1)ereUlttbal tbe ')Dooks u!Jeee, 
9 Rep. 55· les Poulter's Cafe, N. B. J 14.43 E. 3. 20. a. 27 E.3. 
80. N. B. 98, 116. ')But unlefs it lUere falfly ann maJitiouOy, 
Confpiracy lie£) not, 35 H. 8. 1-4. 27 Aff. 12. Sramf. P1. Cor. 
173· 13ut if a ~an be p~orecuten tllftb all pomble (Iltolence, 
ann witb apparent ~alt(e e~Ple1fen til [{io~n~ ol otbermife, 
pet if tbe ~!Orecutton Wen ro~ a juff (aufe, ann tue t3artp be 
cOl1tJemneb, fUtb ACtion Uea 110t~ fo~ tbe l1.alt1 take£; no JElo. 
ttee of Malice, lUOete tue ([aufe of tue ~~orecutioll i.a not 
faIle, 6£; appeatfj bp tbe Books (iteb; ann Jt IS like tbe (!Cars 
in 13 H. 8. 16. [albere an IDfftcer bp lJertue of fOUle lcaal 
)J3~ocerfj ottefts me, o~ a ssttanger in 'ltafe of tire pun DOWn 
mp t1Joufet flO Action Ite~, be,auf~ tot t~ damnum abfque injp-

nil-
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ria. .moUl it appears; in tbia cafe toat upon a bue coutfe of 
l\!)~o'crtnfng Jpdgment bas bttn giUen fo~ tfje Forfeiture of tbefe 
®oon~; fo tbat tbe etbibitin!J tbe Information cannot noW be 
fain to baue bttn none faHly ann malitioufiy, becaufe tbe 31ung .. 
ment of tbe Court bag patfen upon it ogafnft tbe Plaintiff~ anD 
aU 3!ungnulltg of Courts are p~efuml'n to be ,uff, ann giben 
upon goon gtOUlro~.' ann tbougb ~altce ann an 3lnuentton 
to caufe tbe Plaintiff to lofe bhl ®OOiJ!) are nUengetl, pet if 
tbete be ltO Falfchood tn tbe Qrafe tbe ACtion HefJ not; fo~ tbeft 
ate but QIccinentfJ anb jjngrebienta ann aCt£tTo~p; tbep are 
not tbe gtOUnD unn founnation of tbe ~uit; 16ut tbe 3J1t: 
jlllltce ann F al {bood ia a tbing to be confilleren, wbicb cannot 
be obJecteD after Judgment, fo~ tbefe It\.cafonf1. 

I. 31f tbi~ were anmttten, it wouI'O open a map to aboin ant! 
JJefeat tbe fruft of 011 lungmema bp a coUateral wap ; fo~ nil 
tbat baa bttn t£coueten bp tbe ]ul1gment migbt be reco1Jeren 
again in namagea, if fucb ~~o(ttninlJ be nUotnetJ, I & 2 Ph~ 
& Mar. Dyer 14. Vaux's Cafe. ii)e babfng an ®tTtce of one 
of tbe Philizers, 1Un~ put out of it tp tOe Court fo~ ab~ 
fence ann farming it, ann Keble put in bta room; ann no IRe .. 
(O~'O mane of Vaux's tJtfcbarge; tlO~ wua be callen to anfwet 
fo! btmfelf. ann ill an Affize be WOUUJ babe ban tbtg ~attet 
ftamll1£ll obet agatn ; , but it tuna not anmittetl, becaufe it' 
WoulD n~aW in quc£f{on tbe ~~octtnit1g of tbe Court. 3 Eliz. 
Dyer 20 I. ~be like in cafe of a ]ungment JJiben upon In~, 
fpeltion of an Infant. ]f a 9}3an be conbicten fo~ For~ery of 
a Dee'O, be cannot baue an Action of Trover fo~ tbe J3ftn fa 
long aa bta Qtolluiaion ia in fo~ce. ' 
, 2. ]f tbfa ACtion Were anotnen; it wouln iJtfcoura~e ann 
.ouettb!ottl all Wl~ocreni1tm~ of tbi~ nat ute ; bccrmfe aftet ]tllJlJ~ 
mtnt uibcn fo~ tue Informer, be wOllin not be Cute tunc be 
l11aa ill peace, but WoullJ be Uable to be ntfqufetc'O bp angtber 
ACtion fo~ malitious la~of£cution; attn tuiSj wouln be a meat1 
to Pl£uent, if not to fubllett all ]ufiice, tubfcb tbe lLatn p~o~ 
tects anti anuanceta; eCpeciallp in tbefe Qtafe~, robere tbe In
formers !Jet notbilltJ to tbemfclU£9.lf a ~an be ennfctell aun 
l)cquftten, no Altion Ite~ againl1 tbe Endirors, bccaufe tuc!' art 
retutllel1 bp nue la~otcf~ of fLatu, to make enquttp fo! tue 
fetbice oftbe King llnn tbe Common-wealth; ann fucb ACi:ibns 
wouln babe a tennene!' to tbe fmotbering of great £[)ffence~J 
N. B. 115· 22 Aff. 77. 27 Aff. 2. after a qconbictiotl bp a Pet
ty Jury, an ACtion Will lie alJafnff no perron; becaufe It 
wOllIn beget infinite [te,tation, ann be an oceafion of Ulucb 
Wet,urp; anll of fmotbering ®ffenc£G; ann Pl?tfOlU.l tuouln be 
tJeten;ctJ ftom fct\1il1!J tbe Kiog, 27 Aff. 12. CP. D Rep. :2 3 

GJm, 
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Cam. Stell. Pafch. 5 Jac. 3ft Ifes; not in caCt of Treafon, be= 
eaure eUftp ~an fs unnet a. particular i)bltgation to ntfcobet 
tbat; ann tue!' tnouln be l1ifcourageb to make llifcouertes if 
tbep lUere liable to Afrions; ann tbet£fo~e fo~ caufiuIJ one to be 
.enDiaen of Treafon an Action Ite~ not, tbougb tbt t>artp be 
arquittett; Lovet ann Faulkner's Cafe, Bulfir. 2 Rep. 270. 

au tbeCe c.!Care~ tbat babe o~ can be citeD, come unnet tucfe 
(onfiiJetntfon~, viz. ettbet tbe J}Dattl' tDa£$ acquitted; o~ tbe 
~attet coram non Judice; o~ toe Proceedings ann Judgment 
of tbe Law not (onttol[en, but affitmtll, as tn tbe (!taCe of a 
1ecood ExecUtion; O~ tn a <ZtaCe of ~atter$j of Faa:, ltlbiCf} 
ore untrue, a1l ill Ql:are of a ~uft ilgatna bisotnn Jl\eleafe, 
anti fo founD. 13ut it noe~ not appear b1' anp ([aCe tuat 3i 
babe met tuttb, tbat il Plaintiff fi)OIl lJe anmitteb to Cue f~ a 
falfe ann malitious Profecution contrat!' to a lul1gment 01 
~ilttcr of }Reco~tl, wbfcb affttm~ it to be true; lnbicb t~ oue 
Qtafe. 

3d1y, flbete t~ no l11llefinettt ffJ£tun of anp' Cueb Action. 
'<toe 2d Part of tbe <!tafe t~ tbt~, viz. tlrbe PJajntjtfnecrare~ 

tbat tbe Deftndant tarn pro Domino Protefrore quam pro leipfo 
p~eferr£n tbts Information; ann tbe Jury ba\1t faunn fbat tbe 
Defendant e.tbfbiten it pro Protefiore onfp. Wbetber tbt~ 
Variance be Curb il~ tbat"it tl)all not be fatn to be tbe fame In
formation. gnll] conceibe it cannot be intentret1 to be toe 
fame, fo~ lbere BeaConS;. 

I. ClCbft!, ~all is; p~erutl1el1 to Imow bi~ own <.tare beff. 31f 
n ~n1t be bnunll to tltlO, iln'O 011e of tbem OUlp fut; o~ tf tb~re 
~en ate bounD, ann tf}e ACtion b~ougbt 8gBinff tmo onlp, in 
fJotb tEafe~ tbe ACtion i.a tlnugbt, unleft) it appear to tbe 
Court tbnt tbe otbec perron is nean; ~8 H. 6. 3. 36 H. 6. 16. 
6 E.4.). 

Jln ~atft~ of Record if tuere be an!, Variance tbc Law is 
pet mo~c rCtUpUIOu~. 31ungment in a Quare Impedit fOl' ~tt 
George Sherley Baronet, Rnll in a m~it of Error be iSS taUell 
Ko'ght ann Baronet; anti beln tbat tbt Record t~ not berehp 
re1UobclJ, Sherly 'oerjiu UnderhiJ, Hob. 468. lIf a Jiubglllent 
mete gfbcn brfole nine perfons, illtll tbe [[{tit Of Error me"~ 
tion it to babe brrn giben bero~e eight, it i~ not goob, nOl i, 
tbe Record temouetl bp tt, Cro. :2 Rep. 2 54. ~o if" [[(rit of 
Error fuppofe tbe 31ubgmtnt to babe btfn gtben coram Th e~ 
fanrario & Baronibus, ann it IDa~ giuen coram Baroniblls onlp, 
it f~ nauJJbt, ann l1oe~ nat cemaur tflt Record, 28 H. 6. I I. b. 
12. 3. 31{~ <!Eteof of it Pleim fuppofen to be againff two, tub{cb 
in trutb tna~ agai.nft three, of whom two wete founD guilty 
ann tue otbet acqUitted; per Curiam tbe R..ec~/d its not fJere# 

b!1 
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bp remollen bp rearon of tbiG Variance, ann tbe ~att!' wa~ 
put to purcbafe anotber: [([(ttt of Error, Kedgewin verfilJ Wor
gan, B. R. Pafch. 23 Car. Rot. 242 adjt:dged, P. 1649. ~ tmlrit 
of Error bfteaen Majori Recordatori & Aldermanois de pJacit~ 
coram iis; ann tn tbe Beturn tbe Recorder liJ11~ omittell, tbtG 
tna~ beltJ to be iln til Certificate, Tomkins verfos Jordan) Pa(ch. 
24 Car. B. R.. 1;p tbffe <Zl:afe~ it appear~ platnlp toat ttl cafe 
of a R.ecord tbe Certificate ann Return mlta aUtre tuttI) tOe 
Writ, o~ elfe tbat tt tss nnugbt. .mlO\1l bere t[5 a greater: Variance 
tban in tbe ([are£' etten; fo~ tbete tbe Variance hl cnlp in tb~ 
Numbers, Additions, &c. of tbe tgerfonS ; but bert tbe Vari
ance t£) ill tbe entituling part of tbe §SUit, wbicb if;S tOe Iofor-. 
mation: .fO~ an Information tam quam ann an Information pro 
Rege onlp, call neber: be fntenneb to be tbe fame Information, 
no mo~e toan in tbe ~ore~ alletlgen tbe Record menttonen ft~ 
tbe W fit ann tbat ttt tbe Certificate O~ R.eturn can be il1tenoen 
tbe fame • 

. 2- dtpon fu(b an 3Jtrue ass tbiSS, all tue material patt~ of 
tbe Declaration ougbt to fie founll, o~ it i~ agairitl tbe Plaine 
tiff. -~31f 3ltrue be taken upon a Prefcriprion fo~ <t,J:ommott fO~ 
'J5eaa~ levant anb couchant upon a ~drua!Je, anti fo man!, 
get£~ of lanll; (0 man!, of ~£ano1.D ann (0 matt!" of lJ3anure; 
ann tbe Jury finn felller-of fome ann mo~e of otber~, tbifl hl 
fueb a Variance aJl amOtlnt~ to a Failer of tfJe 3]Lfue, Michel 
contril. Mortimer, Hob. Rep. 209. lltrue taken ltluetbet W. s. 
Knight grallten, ann foun'b tbat w. s. E(quire g~anten :. tbfa 
(~ Dgainff tbe Pleader, Dyer 299. h. 30c. <lEatl of Pembr. ve,.~ 
JUJ Bofiock, Cro. Car ~ I 7 I. ltlue taken upon tbe Qf.ttent of a 
etatute, tJJbetbet ali tbe JLantJfj were Fee-firnple o~ not; nnn 
rome \nete founn to be entailed; tbiSS was agatnff tbe Pleader,' 
0tr John Afhburnbam contra St. John, Cro. Car. !pere tbe: 
nrounn ann mort matErial patt of tbe Declaratton hl tbe 
Seizure ann tbe Information; a~ to wbtcb tbe V ariance i~ as 
nreat itS toe Difference ffj bettnttt an Information tam quam 
nnn all Information fo~ tbe Kiog OnIp. . 

3. 3l11fo~mnttoll~ tarn quam ann pro Rege onl~, 'Differ ntaterf~, 
nUp; fo~ after an 3iltfo~ntatton tarn quam commenten toe King 
cunno t parnon tto~ reltafe tt; 110~ (an tbe Anomy General 
enter a Nollr- ".;Lq ui to rtl1lle off tbe JjD~orecution of tbe I no, 
form-. , 4i~(t1ufe tn fueb \!tares be ba~ gatnc'O an ]t1'tereff, tnbfc~ 
tbe King cannot TH''''I~HJC bim of, I H. 7· 3. 37 H 6.4. :2 R.~. 120 

5 E·4·3. .... 
4· Qrbe I[if"~m~tion£f melttionen tn tbe Record or tbf£l Ql:afc" 

tbnll not be p~erumen to be tue fame, becaufe it t~ not found 
tbftt tbe~ at~ tbe f~me; ann tbere rna!, be Come otber ]nfoi= 

tni1ttol( 
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inution, befilJf~ tbi~ founn bp tbe ]mry, tnbtto agree~ tnitb 
~be Declaration, fo~ ougbt appear~ to tbe Court to toe con= 
trar!'. . ' 

]It Error of a ]llbgtUtllt, tn, Debt o~ Ejecrme'!t, .if upon 
nllcngfl1gdimiourion, an ~ligil1al be tcrtfficn .lnbfcb martell tIl 
Term, County o~ Name, it fiJall not be tnten,nen to be tOe "~i!Jf= 
itat ia tbnt aaion, unlef$) it be etp~efip cecttfietl to be fo; but it 
U)an be p~erllmen tont t6ere l{; fome otbce IDllgtnal to warrant 
toofe W'~oceenfltga, Cro. I Rep., 27 2 , 281. 2 Cro. 18,,479, 
654, 674· .mO~ ll)all tbcre ]nfo~lllatfon~ be p~erumen to be 
tbe fame. 

Obj. tltOe triiffake is OlllP bp triap rif recital, ann not of 
fub{rance. 

Itefp. 31t t~ not fa, but i~ m1 e.tp~et~ abetment a~ anl' otOet 
part of toe Declaration. 

Obj. '(tbere t$$ tiltTictent matter founb befioe~, lUtn tbelt ua
rlance OUrt9 not. 

R.efp. flrbe ~ction bere i~ grounben 011 a f.!1fe ann malitious 
Seizure ann Information, fo tbat aU t~ matrrhil; anti llot like 
to tbe Qtafe of an aaron fOl mHo~ng, mbere part of tue tnolOS$ 
are actionable, fintl part not; o~ 111bere (utftctent tnolb5 are 
(ounn to maintain tfie actioll, arin tUo~e tball tis laiD, o~ mOlt 
tbnn neebeD': but it i~ not fo ben;, one part being matter of 
Fact, ann tOe otber matter df R.ecord, ano toe action grOUl1beti 
upon botb. , _'. . 
_ Obj. atlotber 31nfo~matton wa~ pleabetl, bepennfnIJ in tbe 
c. B. 28 Apr. lUbfcb ougbt to balle been tOe 29th of Apr. 
~bf~ Variance lltn flot lltttate tOe ~Iea, Hob. 292. Parrys Cafe~ 

Refp. '(!J:tUC, becaufe it tnil~ of toe fame 'aterm, lUbicb i~ 
but one nap in tOe {!Cpe of tOe Law. 

Obj. ~be Plaintiff tn tbt!;; action bab no notice ot tbe ~uit, 
nOllua~ Party to it. 

Refp. tirbe Seizure ann Proclamation tna~ tuffiti£llt notice; 
tmn tbe ~eliet cbulll not make bim a Party, becftufe be coulb 
not {motu wbo be 1Ua~+ 

aftcrtuarns ill Hill. Term 14 nnb 15 C~r. II. 3JUbglUCttt lua~ 
lJitJen f01 tue Defet1naltt~, quod Qgerentes nihil capiant per 
milam. 

Turner velfws Sir George 13itiibn. 

I .tEl a 13m to bifcobec upon ingot cOl1fiberatfotl a 130l1b tua~ 
gtben, tbat ban been alftgnen to tbe King a~ a Debt in 

Aid ; tbe Gourt belt) t{Jat a ~an wafS not bounl1 to tJifCObet 
tbe 
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tbe conuneratioll of a 15onlJ, tubicb impliea in it felf it call:: 
fineration 5 ann fa Baron Atkins fatn it ban been rulen in 
Chancery-

The Attorny General verfus · ~ . . . ; 

1m ft,13m to bffcob,£r tuba.t ®~onSl be batJ impolten contratp (s) 
to tbe new Act of Naviganop" fo! .lUb{cb. be ougbtto pap 

JJouble QI:uffom, a~ fo~ tbe ®oon~ of Ahens, lbbfcb be ijan not 
paitl ; it \Ua~ IlketuiCe alletJgetJ tbat tbe Attorny GeneralllloultJ 
not PJ,oCttute fo~ tbe .fo~feiture, but fo~ tlJe Vutp onlp t 'Qr:cd 
tbi~ 15f1l tbere tuaa a Demurrer, becoufe a 1geualtp eurneD 
tbetettpo~, tbe ®mtJr; being fo~feiten bp tbe Act of Tunnage 
and Pound<1ge; ann tbe Anorny Genera), lUfJen be U&~ ban a 
btfcobett'; map telinquUlJ tbia 'l5tu, anti b¢gtri de novo fo~ tbe 
~eltalt!" ann is not bounn bp t()e QlIegattol1 of tUe «Ji3t1J; 
to tubttb tua~ an£tnerel1, 'Qrbnt tbe Attorny General wattling t1Je 
lo~feitute, mi!lbt fue fQ~ tbe Dutl' bl' a 13ill of Difcouerp1 
ilS'$ Well as itt QI:ar~; tnbcn tbc Plaintiff in n 13ill fo~ Tithes 
JJemanl1~ rio ti1o~e tban tbe fillgle \laltle: ann tbat after tbe At
torny General bab {nfolmen upon a penal )Law, .Ita otber couln~ 
~nn tbe Court encltnen to tbtfJ i'ptnion ; fed Ad jornatur. Vid. 
Micoes Cafe fupra, Termino HiII. Anno Dom. 1658~ 

The Attorny Gerterai verfru Sir Edward Barkham. 

I Ja a ')5ill of Reviver, Upon a 13UI df Reviver, tbere tna~ (6) 
a Demurrer to tt, an'D tbe qucfiion tung, tubetbet it wouln 

lie o~ not f ann 7 R.ep. Ke~nes ~afe, ail'o Robinfons Cafe, 
ero. 2 Rep. 186, being ,tUtU fit point to at it Uea not, adn 
nt\1er~ Prefidents being eiten out of Chancery tbat it noe~ lie; 
tbe Court til regartl of. tfjc 'Difficult!' an'O confequence of tbe 
Qtare, atJjom'n 1t till Jl!)~ditJcntSl1nete rtarcben; tiuttbe Chief 
Baron feemcn to be ctearlp of !!Opinion, tfJat it ItcS'$, ann 
tbat it fa not Itlte a 15U10f Review, o~ an action per Journeys 
Accounts. 

aftet\tlartJ~ tll Michae1mas Tenn tbt Court 'agree'O tbnt tt 
tuelllie£1, upon reabing two @~etil1ent~ tn point in tb'e ~oUtt 
of Chancery, efpeCfaUp in QCafe of IDeatb; a~ bere Uno reue .. 
tal Defendants bpen one after anotber: but if one be ttam£n' 
Defendant tn tbe Original Bill, tubo t~ pet aUue, be ottgbt not 
to be nnmen fn tbe 16iU of lteviver, becanfe tbe @)utt ltel1f:~ 
abatrn quoad bim; but if be nametl tn tb'e Bill of R.eviver 

~ 1'1 "'j'''; •• ~ (.II ",Ii • .'. 
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OtlIP,. tbrre &e map be nameD in ellerp'll3tn of Reviver after" 
tuattJ~ btCat1fe be lt1a,. not harneD a D;ifttndant in . tfJe Original 
Bill; fed Adjornatur; ann aftetwatn~ in Hill. Term I ~ & 14-

Car. ~. a 10lea tna~ put tn, 'QI:bat befo~e tIle firft Information 
£tbibitel1, tbe lLanlJ~ were granten oUet tn .tree, .Bnb tbe 
~~antee not mane it Wart!' to tbe llnf~mftttoi1; ilntl of tbts tbe 
Court tloubten; Et Adjornatur. 

Sir VVillialTI VValler and bis Wife verfus Farnl0r. 

(7) 1-JI;l an Eng1iili Bill fO~ Tithes, a modus decimandi tua~ in 
]ffue, ftn-u a ~rpal atuRttJen up tbe (ltourt ad informandam 

coofciemiam in toe Cltountp of Oxford; ann after a dl"etlJia 
againa t{Je Plaintiff, ann oguinn tbt Ottel.1ion~ of t{Je Court 
to tDe 3iutp, afl appeatG bp Affidavit, it tunS) now mODetJ to 
b:1D£ a ~ri'lt at Bar, becaufe tbe Plaintiff was; a Councel1or at 
Law; ltd non allocatur, becaufe brte tbe ~att('t of tOe ]tfue 
is local, iltltl not traofitory; tbttl a Qtrtal tua£) p~apetl to be 
alUnrnen in an adjoining County, bp ·reafol1 or tf}e great ptllUec 
ilnn infiuence tbat tbe Dtfendant ban in Oxfordfuire; anti up:: 
on tblS tbe ~'attec lUas adjorn'd; but aftetl11attJ9 a netn ~tial 
tuag granten tn Oxfordlhire, ann anotbtt <llettJfct aga-inft tbc 
Plaimiifupon toat attal tro. 

--

De 



De T ermino SanCti Michaelis Anno 
13 Car. II. Regis. In Scaccario. 

Thomas Lewes Efq; veri us Roberts. 

A.. ~titjn upon tbe <!tare fo~ tbe(e iuotllS, viz. You and your ( I) 
Crew brought the late King to death; tlle tuo~tl~ were 

fpnken at an Qfleaton of Knights of'tbe Shire to fettle in Par
liament. aftet it <I1eri.1ict faunll fo~ tbe Plaintiff, anll 200 I. 
Damages, it \Ua~ ltOUl moben fo~ tbe Defendant in Arreft of 
Judgment, tbat tbe lU~nf$. ate 110t actionable; fo~ tbat tbe~ 
tlugbt to be taken in mitiori knru, ann tbep map be unnerllmtJ, 
tbat be attennen tbe King to bta Deatb: hut per Cun:iffi tbe 
lno~t1ll founll in ~annal; ann. in common acceptation aun 
Qtonfituctton tbep amount to tbia" f!bat tbe Plaintiff put tbe 
King to neatb, o~ ~an a ball'll in biS'S tttf\tb. 

Breamer verfus Thornton 0 alios. 

J" B a 13fIl rtl~ ttttbe~ to~ tbe peat 1660. ~be IDefenllLllltfS ( 'l) 
bp tbeit anCtnet fet fo~tb an tlgceement mane ten pear£) 

ago bettucfn tbe 1.9laillttff anD tUe Def£nl1ant~, ann otber tue 
@arill}fonctfJ of tbe faLn Pariili, to take 2 5. 6 d. in tbe pounD 
fo~ cuet!' pounll ReNt of lLano, tuitutn the Puiili, a~ long a~ 
tbtp llJouln Hue tog£tber, ann be continue Parfon, ann toot 
tbep ban (Ollltantip patti it acto~ntn!Ilp., ann tuat bp tbe fatn 
agteement tbe papment tuaS'S to be maDe upon tbe ill: nap of 
May, ann tbe )11: nap of Nov!;;mber peatlp; ann it appearetl 
tbat tbe Plaintiff uan not giuen notice tbat be retract en ~be 
fail) agreement, o~ tlfffenten from It, aftet tbe I fl: llap of May 
i 660. ann per Curiam tbt~ agreement tuill not binD tbe Par .. 
fan, being bp parol, but it will etcufe tbe i»~rtllJioner~ of tb£ 
laena1tie~ nnn iDamages giben bp tue ~tatute of 2 Ed. 6. anti 
from <!l:offfJ tfll notice giben of bf~ niffent from tbe agretmrnt; 
ann tunt notice giuen after papment btcgme~ nue, i~ tro late; 
ann tuat it t~ too late if giben aftet tbe JLann~ ate manuren 
nn'll (o\t1e'O, bccaufc perbapf$ if notice ban been !lfUCll befo~~, 

Dn 2 pe 
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be \t)ou\'O notlJa\lc been at fo great tbarge upon tbem, o~ not 
babe (oWn tbem, at all; ann toe Court l1dire'O tbe jF)ftctteSl to 
agrre. Et Adjornatur. 

Savory againjt the' Attorny Generai .. 

t -IJPon Engliili, Bill tue 190int 1lla~ tb~~, viz. ~be Plaintiff 
L- being all Accountant, anb parbO,ueb bp tbe Qi)enera[ 

get of l13atl1on, ban lUitbin tbe time Itmttteb tp tbe Act, ann 
b£fo~e notice of tOe ACt accounteil fo~ 700 1. ann IJtbetl ')5onll 
to pap it ; agatntl muteb 130nn be now p~apen reUef, becaufe 
bi~ account tua~ pattiOnell bp tbe Act of 3lnnemnitp t but tOe 
Coun noubtetl of tbot, flecaufe tbougb tbe account be par:: 
nondl, pet tue 'lI3onn i~ not, if it ban been giben befole tbe 
ACt twk pface,')!, an etP~er~ ~~Ol.1ifo ill tue Act: 16elll1es.;, tub; 
')Bonn cbattge~ tbe matter of Account into anotber nature, 
ann ~mount~ to pllpment; tll wbrcb Qtafe tyere lUouIn baue 
been no re1lttutfon: anti no ~an fiJi'dl be inrenben to be 
igno1ant of tbe Act; Dnn it fi)an be tettell bf£j own follp to 
giue -monn fo~ a iDebt tbat ltJaa netlropelJ. Sed adjornarur. 

9ftettnatnS tbe Plaintiff obtainCD a [[(arrant from tbe King, 
Ull'Oet tbe Privy Signet, fo~ a Decree bp Q1:onfelTfon; but tbe 
Cour~ wouln not allow of tt, unl£r~ it were nutler tbe Privy 
Seal, &c. 

Gwilliams 0 al' verfus Rowel & at. 

U~on a Bil1 in Equity tbe (ltare Wag, 'Ctbat tbe fatber of 
tbe Defendapt, Rowel, gabe tntlruatonfJ fo~ yts rom 

to be put into mrttill(t in bi~ ILtfe:thne; tbat biS ~efllalJe1J 
attn lLan'05j fiJoulll be foln bp Ol1e How anll anotber fo~ pap. 
ment of bf~ IDebt!j ann JLegRcieg, anti matle otber laerrott~ 
(lE.tccuto~~, ann nitn, tuitbout maldnn anp otber publfcation 
of bi~ [[It Ii t i>ne of tbe ,€rutlecs fo~ tbc ~ale of bta l1>oure~ 
ann JLnnns nlen; ann now tbe @)Ut\1ibo~ ann tbe jpeir lUert 
compelleD to feU, becaufe tue lLanna tuere tien tuitb a (trutl, 
tnlJicb tuill furbil.1e in (lfQuitp, vide Dyer 371. to tbtfJ pUrpOr, 
vide Co. Inft. I 12. b. 113. a. 

Meriel 
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Meriel vejf~ VVymondfold tf.:y at. 
" 1 < 

lI~on a Bill in Equity toe czrafe tua~ tDu~, viz. 1!I:tie Plain-
tiff biln agttc'O tuttb tWo of tbe Defendants to paue tbeft 

~ttcetf,j in Putney; anD tbep on tbe bebalf of tbe Patilb agreeti 
to pap bim flTl tbem, 1tl6tcb agreement Ulaf,j put into [[trtttng, 
811'0 tcmains; in tbe It)ann6 of tbe Defendant ~/ymonfold. ~be 
iWo~lt Ulna bOlle acco~'Otn!J to tbe Qgnement, ann It came to 
3601. ilnn fo~ ratisfaaton tbe Plaintjffp~eferren bh113il1 ilga.inft 
tbem,1tlitb ~bom be ban agree'O, attn again(f otber~ of tue Parifh, 
woo ban agreCn Ulitb tbe dtn'Oertalters fo~ tbe W>arUlJ to pap 
toeir llJaref,j: ann per Curiam tbe Plaintiff mutl babe relief 
aguintl tbe Undertakers, efpecfallp tn tljffJ ~afe, becaufe tbe 
w~ittert agreement, ltlbicb ifJ bh1 ~uioence, i~ ill tbe tpanO£j Ot 
one of toe Defendants; ann tbe Undertakers mua take tbeit te~ 
menp againft tbe tca of tbe @attllJ. 

Thomas Vere Deputy Aulnager and C ollenor 0/ thz 
Subfidyof Aulnage by Information tam quam, ~c. 
Plaintiff, John Salupfon) Thomas Fofter and 
Jamts ....... DefenJantso 

T ~ Q; 3!nfo~mntiol1 rets fo~tl), tljat tbe 3lnfo~tnet be=. ( 6) 
t1tleen tbe I {l: nap of Oaober latI pall, ann tbe time of 

ttbtbiting tbe Information at tbe J.l!)artllJ of ~t. Michael Balli-
lhaw, tn tbe [[tarn of Baffifhaw, London, tlin felie, aa fo~feft~ 
en, a (!cloatb caileD it double Bays, ann one €Ioatb callen 
a tingle Bays, it~ 'lVoonS of @edoltl1 unknown, becaufe tbe 
fain a!5ootJ~ being mane anb Ullougbt to feU ann utter, 1tlere 
put to fale befo~e tbe ~atk of tbe ~aker, ann tbe ~eal of 
JLeab lUere put tbereto, in tnbicb tbe true ann jutl lengtb 
tbereof tfl to be containen, to be (ounn bp tbe 1l3upcr b!, nue 
p!obatfon, ann bero~e tbep 11lete (eaten bp tbe Aulnager of tbe 
County Ulf)ete tbe!' Wete mane, ann toe @leal of tbe Collector 
of tbe Sub6dy, contrarp to tbe fOlm of tbe ~tatute; I.1.lbct£" 
upon tbe Plaintiff nelltCfl tbe anbice of tbe Court, ann tbat 
tbep mil.!' teUlatn fo~feiten, ann one balf tbeteor be to btm· 
felf. 

Sampfon claiUlfl p~opettp of one fingle 13apfl, ann demurs. 
Fofter of a 'Double ')6ap~, ann demurs. 'Qtbe tbittJ Defendant 

f[~ 
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of a fittgle ')5a!" ann demurs liketuffe. f!:be Plaintiff jotnfJ tn 
all. 

Hardres pro Q!tereIUf-. €be ~oint of tbt£i 'ltaCe ifJ tue great 
ilcnttlaten iluefiion concerning tbe Dutp of Aulnage, pap .. 
able to tbe King~ fg: t.,e new Draperies; anti it fa of great 
totttnn an'll confequence; tbe ~~opettp of tbe Subjefi: bet,·,! 
.on ou.£ fil,lp, ann tUe Rellenue Qf tbE C.rown on tbe otber. 

Six tbJttg~ ate to be confttttretl in tbis; <!rare. I. tpom tbe 
law fiatttJSS UPOll tbe e.tp~etfJ tno~n~, ann pellltiltll of febe~t 
~tatute lawf$ concerning tf.){' mattet. 2. [[tbat (!1ufttu(t10lt 
ougbt to&e matte bp tbe JR.ultS of latu, Witbout Oifttitlg. 
an!, biolence o~ fnjutp to tbe ®lO~b~, upon tfJere fctleraf ~ta" 
tute lalnS. 3· JfO! tubat rearMS new D.raperit's mane from 
time to time fitUie tIle enaatng: of tbefe JLa\tl~, U)aU be tr~altJti' 
lllttbtn tbe comptl6l of t&rm. 4. {potu otbet la\tl~ of tbe fike 
Ii ature babe been etpotuttr(u. 5· mIlbat ObjeCtions ma!, be 
inatre, antr Anfwcrs JJ.iben in tbe czcaCe. attn 6. ~1lmt Prefi
fidents ann Authorities tbere ate. in (be <tafe. 

Jf'o~ better o~tJ£t ann metbon fake, 31 will begtn lllitD a ffJo~t 
t£cftalof (ucb @>tatutefJ a~ (ontmee to tbe <.[;;:'z in queffton i 
ilnb pafftnlJ tbe Statutes of ~ '). Ed. 3· cap. 14· tubicb nirectS tbe 
Affize of Cloatbs; ann tbe :2 5 Ed. 3· cap. I. \1lbtcb ate of no 
ftll(t; 3! tuill bfgfn wftb 27 Ed. 3· cap. 4· tubicb tna!i tbe firff 
tbnt galle anp f)utp of Aulnage, o~ Aulnagers lee£); ann be: 
eaufe fo~met Laws lUere IJtielJOllU ttt t£fpel1 of Forreitures, 
fo~ tf)e releafing of tOofe jfolfeftute~ tn cafe oftbe EDeople, anti 
fo~ a Coltbentent 1Rerompence to be mane to tUe King f{1~ tbe 
fame, tf)at ILaUl· UHl~ llUltJe upon tf)e ~eoplc~ offer to gibe 
tbe Kiog a lRecompcllce; wDereupon tbc King reciting tbe 
{lCompfatnt matle to bfm, ann tbe Peoples oifel; of a 11\ecolU: 
pence, ann tOe teleafe of tbe rafOJfo~fettUte~ aCCtuing to bini 
fOl [be nefctlHlenefg' of <lrloatf)G not of Affize, el1atl~, ~bnt 
tor King antr tue Aulnager fiJaU babe certain jfee~ tbere aC. 
certatneo fo~ eberp tufjole ann balf <lCloatb; mutcu JLaw tna!l 
tlm'Oe ann JJrounttrtl upon a mutual JRecompence bettnitt 
King ann People. aftet tOi~ etatute mon!, 1nltlS lUere man, 
fo~ tbe better regulation ann execution of tbe fIDtTicc of Au}
nager, lUftbout onp trtfpute of tbe iDutp; a~ I I H. 4. CJP. G. 
4 Ed. 4. cap. I. 8 Ed~ 4. cap. I. I R. 3. cap. 8. all tnbtcb make 
Itotbtng in the <laCe in quctlfon: 1l1ut in p~ocers of time lUbell 
ne11l 3lnbentfon~ fp~anl\' up of malttnlJ other ro~ts of <[fotb, 
tbi£J intronucetl tliUers ot{}er lLDhH'; fo: tbe Aulnagers trfreaton

l 
l.tlttbollt JJtbing an}! new Ice to tbe King 01 tbe Aclnager; but 
p~opo~tiot1ing tub) O~f!li"al Mee, wbtcb ltma a ~tantlarn fOl all 
otber~; ann tberefo~e b!, an e,tp!cffJ Jl.;a·\t1 malle anno 17 R.. 2. 

cap. 
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cap. 2. ~otn€t iJJ giben to put to fale all Ker£eys (tben newlp 
fnbenten) ann aU otuet Qtlaatu.a of an!, lengtb, 0: b~eabtfJ, 
pa!'tng tbe £9ubfiny ann Aulnage after tbe tate aro~eraib, lUbtcb 
is an e.tp~ts, fun anb clear JLaw fo~ tue Dut!' ta be paill fo~ 
all manner of ([(aatus, lUitfjout excepUon o~ reffratnt. 'Citbe 
I Ith of H.6. cap. 9. tua~ lUa'Qe to e.rplain tue ttll.)~tI (Cloth) 
ill tbe Statutes' of 7 H. 4. cap. 10, anb 1 I H.4. ca p. 6. anti 
tnrutg, 'Ql:uat tbep 1l)nU not extcnn to SCl"eights matJe, o~ to be 
matle; but it goc5 fllttbee, bilutng fpettal regatb to. tue {)utp, 
~ithout impeachment of any the Kings Officers, or of the Duty 
of Aulnage, Cufioms. or other Dues, J H. 4. cap. J 4. 9 H.4. 
cap. 2. bp a partIcular lLaw tben mane Kerfies, Kendal-Cloth, 
Coventry- Freeze anti Cogware ate exempteD ftom aU manner 
of @ubfinf££, fc~ tb~ee peatS, except Aulnage,bp whicb it i~ platn, 
tbat lllttbout fueb an <!f.rception tbe!' wouln babe been Hable 3 
anti tbete ts no LaW, but toat of 27 Ed. 3. cap~ 4·lribfCO fftue(4 
nllp certain iDutp to tbe King, ttCfpt fo~ KerHes; anti tbtre
to~e toat lLatn irs to be loo~en ru) tOe JRtUe ann ~quare fo! 
all. flOe 8th of Eliz. cap. 2. rectttng, tuat btber~ Lancafhire· 
Cottons, Freezes ann R.ugs ball b~elt fotn tuitbout (be Aulna· 
gers @>eal.ret to to em, fit neceit of tbe Aulnager of bblt1ecuao., 
mabIe fee; anb tbetefo~e £l1atts}tbat none {fJall be faIn befo~e tue 
Aulnagers @lenl be fet to tuem: 'l5l' tubicb Law tue Parliament 
i1nmtt~, tbat tOe Dutp of Aulnage hl nue fo~ new Draperies, 
lUitbout attl' particuhlt JLa\U~ being matJe concerning tbem. 
~o tbat upon perufal of aU tfjefe Laws, it appear~ tbat tbe 

IDutp of Aulnage wa£' al1llapJJ all1nfttetJ, ,inn neUe!: ntfptttcl,1 
acco!l1ing to tDe p~opO~tion of '). 7 Ed. 3· cap. 4· anti 17 R. 2, 

cap. 2. fo tbat in trutf] tOe p~OpCt quettton now tobe mitnc~ 
is, mbaf p~opo~tfott fncb new Draperies ougbt to bear, tatbet: 
tOan tubetbet tbep fiJaU pav at all o~ no f 15ut tbe qu-~ffton COrt~ 
cerllitllJ tf)e proportion is not nolU inlltfpute, lio~ 'Do tbe De~ 
fendants rafre an)! queffion conCftntng it. 
~be fecond <ltonfin£tfttioll j~~ atJmittfng tbeti mav be fomz 

noubt conccrning tOe Duty betng tlue 01 not, liJbetber it be 
not tuftbtn tbe meaning, tbaugfj not hlftbin tIje lUO~l1~ of tbe 
Law ? Jfo~ tue clenring of mOicO, 11 1lJaU tllke fo! a ~~onntl 
tubat ta l-aiD noum in 3 R.ep. Heydons Cafe, ~bat it t~ tbe 
IDtTtce of an (!f.rpofitoh to rupp~£r~ fubtil 31n\Jention~, ann 
czeuafion~ pro bono privato, ann to atltl fo~ce ,ann life to toe 
1l\cmellp p~obttlen acco~llfng to tbe tl'lle 3/ntentton of tbe Law'. 
maker'i. [{pon tbi0 gtOUlltl it fa tOfte rtfoluetJ, ttbilt Copy .. 
hold E1l:ates are tDitbiJ13 ( H.8. Of Diffolution of, &c. njafn[f 
noullUng of Eftates, one upon illlotbrr, befo1e tfTe difiolmioo, 
beCllufe rucre t~ tbc f~me mtf(!1fcr in tbem, rbnt tbere in II! 
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t1tbec JLantJ~, 2 ahtl 5 Eliz. Dyer 21 9. upon tbe @tatute of 
32 H. 8. cap. g3. 1Ut)ieb tnaas, tbat Ditretfinss with force tlJaU 
not toll ~l1ttleS); tbat it fttentls) to nttTrtfiuS) withollt force, 
J I Rep. 736. Magdelen Colledge Cafe UPOll tbe 13 Elii. C.IO. 

to p~ebent l.eare~ mane fOl mo~e tban 21 ,pear~ o~ tD~ee JibeS); 
lUberea~ 18 Eliz.cap.2. confirmS} alllheafer; matle to tbe Queen, 
tbOllnb fOl a longct time; pet if a JL,.ea(e tnere maDe to tbe 
~letn COlourablp, ann to make bet a <!tonlluit ~ipe onl!, to 
tral1~ret t.be J!ntereft to auotber; (ucb lLeafc is) not confirmeb, 
fo~ it hl a [ubtUt 3lnbention to creep out of tbe Law: fa 
bere tbe fubttle 3lnbentton of. an artill muff not be permittel1 
to clune tlJe Law. 

Plow. Com. 82. 'arbete it f~ fain b!, Saunders 31Htlice, (toat 
tbouub a Stature gibe a penalty, (tnbicb tJj llrOnlJet tbnn tbfS 
Ql:afe, fOl bere f~ but a R.ecompence gillen,) pet tbing~ tbat 
nte not tnituin tbe tuo~nn fi)all be taken tnttbfn tbe Equity; 
fo~ tbat tbe tuO!tlS are but tbe 31mage of tue lLatu; tbe 1tfe 
nntl ~oul hlbereofre(fS in tue ~innSl oftbe <!EtPonto~~. 

Plow. Com. 205. b. Stradling ann Morgans Cafe, ~be 3ln. 
tel1ttOlt of tbe ~aketS of tue Latu, is tbe (ure Rule of fni 
t£tPleting a !Latn, tubicb tbe 3lunge~ muff (ollect romettmes 
from tlJe oceafion ann neceltttp of enaLling it; fOlUetintes 
from tbe tuo!nG tbemfelbfS, ann fometfmes from .tro~eign (tir= 
tUlntlanc£S):, ann tbe 3lntention of tue lLa\U,maker~ muff be 
taken acco~nin!J to 1llbat t~ conConant to rcafon anl1l1ifcrer 
tton. 

Plow. Com. 248. 1L0~n Berkleys Cafe, ~lbat is taken to be 
1tlitbin tue 3lntentfon of an all, tbougb not comp~£bennen ll1ttb= 
tn tb~ p!£ctfe tno~'Of$ of it, ts equtualent to tnbat bl 1llitbfn tbe 
ftPl£r~ tno~tl~, ann as) {lcong. 

Plow. Com. 363. 3. Stowel ann Zouches Cafe, Q.Eberp lLatn 
(allfill~ of tWo patts, tue words ann tbe fenfe: t!befe two 
make up tbe Law 5 anll it is tbe i"fftct of an Qf.rpollto~ to put 
(ueu a ftOfe upon tbe Letter aJ$ t~ conronant to ~qUit!' ann rt!Jbt 
}Reafon. 

Plow. Com. 465. 3. Emon ann Studs Cafe, lIt is not tbe 
words, but tbe fenfe tbat make,; tbe Law; tbe Letter ts but 
tbe Body, tbe Senfe tSl tbe Soul ann Life Or it; t(1e Word t~ but 
tbe Shell, tbe Senfe (6 tbe Kernel. 

, Ibid. fol. 466• b. 467· a. €bat Equity mull of neceffitp take 
place in e.rpofitton of aU Laws; ann Equity maitet.lllO tlitferenct 
betlllitt penal JLatu~ ann others; ann tbtlt tbe bell tnap to e.r~ 
pounn a Law, is) to connnet tnbat anftuet in all p~obabnttp tbe 
lLatu·makerSl wouln babe gIllen to fucb o~ Cucb n quefffon P~O.: 
pofetl to tbem ~ antl witbo"t q"eaton in tbf~ Qtftfe of ourSl tbett 

ftntWet 
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anrtuet woura babe been, tbat a p~opo~ttonable Dutp of Aul
nage tlJoutll be patn fo~ fucb ncw Draperies, \nitb tefpea to tbe 
ittltn ann qualttp of tbem. . 

3d1y. ~be tbttl1 tbtnll to be confit1erell b1, Jfo~ 1ubat tearart 
Cucb new Draperies ougbt to pap rucb fI Duty? 

-m:be £lrft Reafon is; n!awn from tbe @!ounn ann BeaCon dr 
making tbefe laws, wbfcb (aa appeara bp Co. Mag. Chart. p. 
606.) wafJ bp rcaron of a Beco!n tbete etten out of 24 Ed·3· 
Excheq. Rot. 13. ~bnt a great part of tbe mroll of tbe Sa" 
tion \Ua~ conbertell fnto <!tlatb, anll Qtuffom bcing nue fa! 
m[lOoU of common migbt, ann it being an 3lnbct'ttance in 
tbe Q!:rown, ann not nue bp ~~ant o~ '16cl1ebolence, a~ ap .. 
peats ilp. I Eliz. Dyer 165. ~tr John Davies Rep. 8. b. 
3 I H. 8. Dyer 43 .• I Mar. Dyer 92 • ann 9 H. 6. 12. fO~ tUftt 
tearOll tbe King Departing lUttb biG olUn p~opet Big-bt ann 
31nberftance, wbicb bp tbat means was nimtntfiJen, the JLatri 
gabe btm a per'Ourable IDutp in lieu of tt; tnb(cb tearon bOi1)~ 
beee in p~opo~tiOll fo~ tbe e,tpence of [[(0011 in rueD new Dra
peries; ann tbe reoron f~ tbe fame tn all Exchanges ann \Val'· 
ranties fo~ a Recouttp fn P~opoJtton, ann of tbe ij1Urtt ofCon~ 
tribution betwitt Jointenants, F. N. B. 163. & per BraCton lib. I. 
cap. 4. lEquitas eO: rerum convenientia, qu<£ paribus in caufis 
paria Jura defiderat. gun tbe Law of ~qualit!' ann Jfnopo~~ 
lion, iSS tbe moll equal ann juft lLaw, anti maR tonfonant to' 
Rearon. 
~be iecond R.eafon i~ grOUlltletJ upon tbe \tlotos of tbe @>ta~ 

tute of 27 Ed. 3. cap. 4· dpeClallp upon tbe ~tatute of 17 R.2; 
cap. 2. bp tbe fitn of tbefe a )RefeaCe as> it were t~ giben b!, 
tbe King, up Oil COnnUlon to baDe tn lieu rucb a Dut!' upon 
tbe Q!anfumption of Wooll tn ~anufacture; tn tubicb tbe qua~ 
litp of tbe tben PJerent ~anufacture tuna not confinerable; but 
tbe e,tpcltce of W 0011 \tlbicb occafioncn it: ann tbe tuo!ns> of 
17 R. 2. are e.tp~ef~ for all Cloaths in prop~rtion. 

firbe fitn law of :2 7 Ed. 3· aub tbe rearon of it i~ fUppo!ten 
bp anotbet like CZJ:afe; a~ tbat of 10 Ed. 4. Talr;uums Cafe of 
czt9mmon )l\ecobttieS, ttotlt1ttbnanl1inll tbe @>tntute de donis 
conditionalibus, bp reafon of tbe redpl0cal 'l6endit bp t£com" 
pCllce in baIue. ' 

44 Ed. 3· 2. 08:avian Lumbards Cafe, 3lf a '€enant in'Qtaif 
nrant a 1l\ent,<!Cbarge in tonfinetatian of a J!\eleaf~, wbicb CO!" 
tabotatea bi~ 'atitle; tbhl Bent llJall binn tbe 3:true til ttrail; 
fo a Warrant lUttb Affets btuna an Qfaate titail: anl1b!, tbe 
fame reafon bere, tnbete tbete f~ not anlp a tecompence ill 
balue, but a nitect pouttbe lLaw f01 aU Cloarhs in proportion s 
tbt~ IDutp mun be pat'll f~ tbefe new Draperies, 

(!f e ~dh·. 
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3d1y. ~bere being bere tue fame ·JLof~ to tue King, anti tbe 
fame <!tbarge anti Dutl' to tbe SJDffirer, tue fame IDut!' ruun 
be paitJ, 14 Ed. 3· Bar 277· 17 H·4· '4· b~ 3Jf a ~an repair 
ft Bridge o~ n Caufeway, be map bp laln requtre ft rCdfonable 
f!ltt~faction fo~ patTing tbete. 

S Rep. t!Cbe <!tbamberlntn of Londons Cafe. a Peny lUaa 
t1cmnlttletl fo~ ebet!' Qtlotb tbat came to be folll at Black -well- Ha 11 
fo~ tbe lJiem anti feareb of it t(}ere; tbh.lwa$j ~efb a goon lYe
manl) bJ? tbe Common L~w, bttauCe it tennen to p~ebellt frauns 
Dntl Jfalfitte», anti tbe Slubjctt bab a benefit up tt; nnn fo be 
ba~ bere bp tbe Dutp of Aulnage. . 

8 Rep. 124. b. ~be <!Citp of Londons Cafe. a reafoll i$j fbete 
ni11Ul fo~ tbe cnrreafe of tbe W>enaltp giben ill Edward tue 
Fourths Time, to 5 1. viz. bccaufe tbe baltlt of ~onp trias 
raUen, ann tberefol£ tbe U>enaltp tuiU, anDauteti in proportion, 
anti tOat WO)l fato to be pro bono publico; fo bere; tbig t~ pro 
bono publico, anb pro Rege, ann tberefo~e Hleb an ~~pofitton 
cugbt to be mane a~ map be fo~ tbe adv,mce of tbe Duty. 

fll:be 4th (lConfitJeratfon a)all be botn otber like laws babe 
betn etpoUtttletl, l11ttbout offering btolence to tbem. 

I. ~be 1110l'bS of fome Statutes bane been enlargen bp coJt= 
firudton; as 4 Rep~ Vernons Cafe, tbe Statute of 27 H. 8. of 
Jointures, tuuicb ab~itlge~ tue QJ:ommon lahl bas alUlap~ been 
(onftruen to e,ttenn to otber ([afcSl tuan tbofe e.rNef!)'D in tbt 
JLettet of tOc' aa: fo 5 H. 5· 6. 12 H. 4. 2. ann Lit. Sect. 30. 
tbe StatUte de donis e.rtenn$j to otbet eEffatta t[ail tban art 
m£mtonen in tbe !La1U it (elf, N. B. 60. n. ~be Statute of Gloc. 
concerning Wafie, t.rtenn~ to a Tenant for haIfa year. 

7 ... Statute~ tunt tntntfOl1 one tuing oillp to be refo~men, pet 
babe been e,tf.Cnnen to bther tuing)l in owe} mtfcbief. 

Plow. Com. 10. a. Fogalfa's Cafe, anti 82. Partridges Cafe. 
~be Statute of Wdhri.3. cap. 2. de quia emptores tetrarum, 
luutcb fllftd'£j, tbat upon ~lftnatfon mane bp tbe ~ell,JI1t of 
part of tbe ~ena"c!?, bt fi)aU uolb pro particula iIla fecundum 
qU3ntiratt'm ttrr~, ball been conffrueb of tbe quality anti value 
ann not of tue qu:.ultity ; . tOe value ann not tbe extent of tb~ 
®~oulln being tbe meaning ann' intent of t(}e Law, lUbtcff 
(omes Up to OUt C$afe, Dott. anb Stud. '99. PJow. Com. 5~. b. 
bp tbe Statute of 4 H 7· cap. 17. tl:be Jf)etr of Ceffy que-Ufe 
Ill' Knights ServiCe fiJall be in marn, no [[lUI being bp bim 
lleclateb., pet if' a mill be lleclat£b bp btm, tuberebp be make$j 
a Debtfe in ~afl, tbtf-t iSl alJJungetl to be lnitbtn tbe Equity 
of tbe Law, wbicb tuas mane to p~ebent anll fupp~efs iDel1ifes 
nla~ to nefraun lLo~n)l of tbeir Wacl1l1Jip~; ann tbe fame 

reafon' 
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tearon is bere ta p~ellent nelU 3lnl,1entionfJ in tJecett Of tbe 
King. . 

3. 131' tbe JRules of etpounlJinlJ lLatn6 afo~e'mentionen, it 
later lLatn ba~ been ficin to be tDitbin tbe Equity of a prece
dent one, 2 I Ed. 3. 2 f. b. Plow. Com. 127. a. Buckleys Cafe" 
fitbe Statute of All: Burnel maDe tn tbe 13th Year of Edw. I. 
€bat tn <!Cafe of an <!fttent upon a Statute-Merchant, if tbe 
(f~tennetS balue tbe ~oons too bilJb, tbe!' alall take tbem tbem" 
(eUl£S at tbe pnce, ann CatiJ3fie tbe ([rentto~s, ii taken to be 
lDitbtn tbe Equity of tbe Statute de Mercato~i~us mane II E. I. 
tbougfj tbcre ate no Cucb tno~t1~ in tbe ~tatute, but tbe tearalt' 
t~ tbe fame. 
~be ~tatute of Il H. 7· cap. 19. Stamf. Prerog. Regis 96• 

'Ctbe Statute of 4 H. 7· cap. 17· Inbtcb gibeS tbe Wardfhip of 
JLann~ til Ufe, fa e.cpllUntletJ b1' tbe Statute de Prerog. Regis, 
tnbicb gibes tbe King tbe marnfiJip bp priority, ttJbete tbtte ifi 
a ~enute of btmfelf ann ft SubjeCl. 

([1pon tbe Came rearon Draperies newly invented fiJan be 
taken tnitbtn tbe ~qtltt!' of otbet ann fo~mer Draperies fOi toe 
Kings anuantage •. 

4. f.tbtng~ contlitute'tl de novo, babe often been conaruen 
to be \DUbin tbe meaning of former laws. 

Il t!:liz. Dyer :J88. b. 'QCbe BHhop of Durhams Cafe, lIf 11 
$)jan babe fo~feitnte~ fo~ Treafon ll1itbin fucb a u>~ettntt, 
anti a netu Q!:teafon be mane bp get of 1&arUament, be !lJan· 
babe tbe Jf'o~fettute~ fo~ tbat new Treafon. 

12 H. 7. 19. ann Bro. Parliament 40 • a Note f~ ma'Oe upon ~ 
it, '£bat if a tbtng be maDe felonp bp Statute, tbe King fiJall 
babe annum, diem & vafium, lUitbout anp tn0llJS in tb~ act ta 
gibe it bim; but bp bifJ ~~£togattbe, jnff a~ be ba~ tn <ltare~ 
of felon!, at tue (ltommon Law. ; .. 

Plow. Gom.467· ')51' 4 Ed. 3. Trefpafs t~ giUett to an Exe
cutor de bonis afportatis in vita Tefl:ato,ris; tbiSl JLatD e,rtenl.la 
to an Adrninifirator, conffttuten bp tbe Statute of 3 I Ed. 3. 
anD not befo~e. 

dtpon tbe fame grottntl of tReaCon tfJe King ftt tbi~ ([aCe 
ougbt babe biS Dutp of Aulnage. 

5. (J,ftpotitions of LatufJ bO\1£ been fo mane, a~ ,ttl meet 
lllitb all rncb 31nbention~ as babe been ret Oil foot to nefraun tbt 
King of bi~ Duty. 

Parch. 1656. in Scaccar. ~be Attbrny General verfol Skirt. 
,(1]pon alt Information fO! Prifage, it lDafJ tbete beln b1' tb~ 
Court, €bat to impo~t 9 Tuns' onlp is Fraud apparent; ann' 
tbat tbe Law lnoUID e,rtent1 to lettet quantitftg, if Fraud tueu 
l1ircoUtttl1; anD tbat tbe King llJouln ba\1e bi~ !)ut! of Prifage, 

(J! e 2 tpougt/ 
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tbounb tb£rt tune but 9 Tuns. Jl)ere tbe King l11ill tlfe lofe tfS 
IDutp bl' tbere new Draperies, tnbtcb ate inbenten from nap ta 
lJal'; fo~ if [[loOfl tune not fo 1tJ~OlflJbt anll uentJtD, tbtre 
wouln be mo~£ old Draperies tnl:ougbt off; of tnbicb no Doubt 
ifJ to be mane. 

Jli}otu tf cate oU!.l{Jt to be ta'a:n to Pidlent fubtUe Qfbafions 
1111't1]nlJenttou1J; ann if JLalll~ ougbt to be fo e,tpountJeD, a)} to 
attbatl(£ fbc rtlUcnp ntttJ fupp~r(~ tue ~trtbi£f, a(Co~ntng to 
t~e Rttff~ bff(J~e etten, tbell lnttbout qucfftoll tbeCe Dew Dra
peries ougfjt to pap a Plopo~ttonable Vutl' of Aulnage, ltJitfj 
old Dfaperits. 

€be 5th <!tonfill£tatioll fbnii he to nnfwft Cucb Objections nil 
babe bren motte agalntl tbUi Duartn. 

I. Obj. '«Cbe Statute of 27 Ed.~. c.rtcnna onlp to Broad 
Cloth ann half Cloaths, ann felm'll)} tbe tilhing Of tbe Dutl' fOJ 
kifer Draperies. 
. Kerp. ttbnt Statute 1tll1tt~ tbe fetS of tbe Aulnager to 
Broad C]oaths, &c. but not tbe Dutp pnpable to tbe King, 
becaufc ttl otber Draperies tbe Aulnager lUtlJ3 at no trouble, n~ 
took enp patns, ann tberefo~e lUas to babe no lee. l)5ut 2dly, 
(tbc <lCloatbs mentionen tn tbe Stature, lUere tbe oUlp CfoatbS 
in ufe lUbgn tbe Statute mas mane; ann tbat'~ tfJt reafon lDbp 
tbel' are particularl!' menttonetl; but tbat noes 110t erclutJe 
Ctutt <!tart~. 

Obj. ~bi~ is a tutu Tax, ann cannot be alfelfen but b!, 
ACt of Parliament. 

Refp. 31 agree tt to be a nttu 'flta,t; but tbe quefiion is, [muc, 
tbet OUt ~nre be not ltlttbin t~e meaning anb Plouifion (if tbe 
Aft of Parliament? 

3· Obj. Qtbe Aft of27 Ed·3·bas aretrofptato2 Ed.3. c.I4. 
ann to 2') Ed. 3· cap. I. tubere tbe lengtb ann b~eantb of 
C!tlOiltbu are fct fOltb; ann tberefol£ t1)a1l not t,ttcnn to all!, 
otbets. 

Refp. ~bat f~ a ntitlalte; fo~ Itbertp is giben to make 
Cltloatba of Dn11 lertgtb attn b~a'btb paping tbe King ~t~ IDmp ; 
but Fees to tbe Aulnager ate p~efcriben tn fome particular "ares 
OHlp, 1tlblctJ bl n full allftlltr to tbt~ ObjeCtion. 'J5efibes tbt 
OC[afiOI~ of ~bitJ lallllllaSl ~bt great confumptton of mooll, I1p 
conbfttlllg It into Draperies; fo~ lllbicfJ imlooll·(l!uftnm lUaS 
patti tn cafe or ~raufpoatatto", Vide Co. Mag. Chart. 606. & 
JUt. de (;:ourts 29,30. . 

4· ~bj. 50 Ed. 3. cap. 8 .. 'Ql:be Aulnagers Dutp not papable 
fOl Fnze, anD otbet Drapertes tbeu menttonel1, becaufe IWt of 
tbc ICl1l1'tb ann ~eant~, &c. 

Refp. 
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Refp. 'atunt JLaw ttten'bS onlp to [rifb t[lares, wutcb were 
not t»itbfn toe meaning of 27 Ed. 3. tbat lLatu being mane 
onlp in refpect of tbe JLof~ tbe King fullainen bp t110~lttnlJ 
Englifh moOIl, aJj afOlefaii.l. 

5. Obj. -atbe- 27 Ed. 3. cap. 4. is a penal )Latu, anti not to 
be firttbt bp Equity. 

R.efp. !all JLatu~ muff receibe an equitable Cltonllruttfon, lDbe. 
tber fOJ o~ agatna tbe "[cnllet; tt cannot be -accounten it 
!Latn tbat noeJj not anmtt of <lJ:onftruttion; anti Plow.Com'468. 
is £tP~ef~ to tbf~ i>oint. . 

6. Obj. ~be Ql:afe of 2 Jac. ctten bp all tbe 3lunge~, Cd. 
Mag. Chart. 62. & Jur. de Courts 31• l1oe~ not ettcnn to Nor
wich Stuffs bp tbe e.tp~er~ eDpinfon tbere. 

R.efp. ~bat t~ true, if it be unnerffoon of tbe Aulnagers 
fee, fo~ bic\tllnlJ anti meafuring tbem; but it ts not true mitfj 
ref pea to tue Kings Dutp, afl appear~ bp tbe CZCafe it relf tn 
Hen. 4. tbere etten, becaufe being moll of tbrm mane ano 
taclt'n up in laligbt~,tt tnouln b£ a great fofa to babe tbem 
unDone to be meafureb, &c. but tbu~ noes not binnet tbe Kings 
Dutl' being nue fo~ tbem, tllbicb t~ not raten upon tbe blew, 
ann bp tbe meafure, but b!, tOe tue.hlbt; ann fo tt tna~ alCa- in 
4 Jac. fOI tbtte berp Stuffs. 

~be 6th Confideration tlJaU be upon bluetS 3fun!!ment~, attc 
tbo~ttte~, SDpinfon~ atlllla~elll1rntfJ in point, ltlbtcb are of tbl~ 
Ittnn~; I. aa~ of ~atUament. 2. flDptntol1~ nnn Befoluti:; 
alta of 3lungeJl. 3. 3lUbicial ~~efillents+ 

I. fo~ !actS of ~atltament, vide 27 Ed. 3. cap. 4. 17 R. 2. 

cap. 2. lDbicb is a generallLatu fo~ ttU,Qtloatbtt,1I H.6. cap.9. 
I H. 4. cap. 19. 9 H. 4. cap. 2. 8 Ellz. cap. 2. all lUbfcb~ efpes 
datil' 17 R.2. cap. 2. reem fuU in,point, viz. ftOat tbe Dutp 
Of Aulnage aJall be pain to tbe Klng ro~ all <!Cfoatbf3 in p~o,. 
pOltton., 

2. JFo~ tOe Refolutton~ ann eDpfnionS· of lIutigef3; tbe au,. 
tbOlftp ba~ been titell, -h1btcb patren upon great beltberatfon~ 
ann confitJeratton ban of all tbe @)tatute~; ann tbel' mere of 
IDptnton, 'QI:bBt fo~ all new Draperies mane of mooll only, 
Aulnage tna~ nue; 21 J~n~ 16°5. at Serjeants Inn, Anno 2 Jac, 
Regis ({ten eo. Jurtfdlctton of Courts, aunMagna Charta 
606. ann in 4 Jac. tbe lik~ tnaf3 bell1 in tbe (lCnfe of Norwich 
Stuffs. 

3. jfo1 3lubfdal l.@l41ceellfngs,· ~ eften Hill. 4 lac. in Scac. 
a Decree fo~ tbe Duk.e of Lenox 'Verfos Pecknet. Trio. 6 C;ar. 
R.egis, tbe .Iike Decree bttl;U't~ tbe Dutchefs of Lenox anti . 
Dawfon. MIch. 3 l anti 33 Ehz, an Scae.flot .. 3"' I. accord. Mich. 

39 Eliz. 
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39 Eliz. Scac. lib. decret. 262. Hall verfos Greathead 0'" ai', tbe 
matter fettle)) again lDttb new Bat£~, to be pafn fo~ nelU 
~tllffa, per Barones. . 
~o tbat tn aU t(me~ fillee tbe making (If 17 R. 2. a ~ubl 

fillp ba~ nltuapt) been bdD to be nue to tbe King fo~ n~~ Dra
peries; ann fo~ tbefe lReafons ann upon tbefe autbo~ltu~~, be 
p~a!,en 3lungment pro Q!lerente. 
~r+ Stevens argueD tbe fame Dap fo~ tbe Defendants. 
Hale Chief Baron. ([rttail1l1' a Cufiom wan nue to tbe King 

at ([omOlon JLaw fo~ WoolJ, Wooll-fells anD Leather long 
befo~e tbe gibing of balf a S!3arIt I1p tbe Statute of Ed w. I. 

Ilnn tbat appears bp tfje Red·Book in tbe Exchequer, but not 
acco~ning to tbe J1l0p(l~tfon fetUetl bp tbat Statute; but fome 
Qtuftom llla~ nue ann patD: ~uro lllftbout aU ntfpute tbere was 
an Affife of <ZI:lotb anD ID~apeties bero~e toe Statute of :2 Ed. 3. 
to rult, at Northampton tn tbe time of King Rich. I. tubo mane 
an £1D~tlil1allCe fo~ tbe Affife of QCloatb£i; ap appeat~ bp Roger 
Hovedt'n : ann fee tbe Statutes of 4 ann 7 Jac. 5· ann 6 Ed. 6. 
anti 2 anD 3 Ph. ann Mar. concetning tpe bctter O~DCri"g of 
GtloatbfJ,anD paptng tbe Aulnage in P~opoltioll. Et adjornatur. 

]n Hill. Term, Annis 13 ann 14 Car. 2. ~be «!Cafe was 
Brguen bl' Strode pro Defendente, anD bp Sir Heneage Fincb pro 
Q!ler~nte. 
. 3!n Trinity Term, Anno 14 Car. 2. Q!:be Court tlelibereD tbefc 
r>ptnion~, all agreefng pro Qgerente; viz. Baron Turner, 
Baron Atkins ann Hale Chief Baron. 

Hale Chief Baron. ~bere are two fOlt~ of Draperies,one fo~t of 
Strait weaving, anti tbe atuet of Frofi: weaving, as Kerfies, &c. 
([Ioatbs were mane bere befo~e tbe time of King Ed w. r. a~ in tbe 
Beignfj Rich. r. Hen. II. Hen. III. &c. as appears b1' tlilJetS 
4DlantfJ maDe to ~utltJ!.1 ann jfraternftie$.J befo~e tuat time, anb 
bp lReferbt1tlon£i of lee,farmlaents; but tbe '{!Crane lUaS not 
great till King Edw. I's time. ~bere ttHl5liketntfe a ~UbfiDP of 
Aulnage nue befo~e tbe time of King Edw. III. tbougb not tOe 
fame €5>ubfinp; as appears bp 5l H. 3. Statute de Scaccario, 
but it lUa£i reDucen to a mOle cetta'n Bate; but toere was tben 
no <[Ullom papable fOl tbem, but in "afe of Exportation onlp. 
€:bece wa.a Aulnage befo~e tbe Statute of 27 Ed. 3· as appear~ 
13 Ed. ,. membr. 2. tbere tnars tben a ~earuter of QrloatbH. 
motu fo~ tbe p~efellt queftion, [[Wetber toe @ubfiDp of AuI
nage be Due fo~ Bays, tbOllgb tbe Statute of 27 Ed. 3· e.rtenb 
not to tbem, but to particular (!tloatbS tbere mentioneD; tt 
lntU be batn to bling tbem lUttbin tbatlLatu, becaufe tbep Dftlec . 
tn lUeilJbt, lellgtb anD b~ea'Otb; pet tbere is a concurrent JLaw 
mane tn 17 1\.2. tubfcb make~ tbe quantitp t1 l1ttelfarp tltlJre· 

'Otcnt 
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llfcnt to tue ~ubfinp; fo~ 17 R. 2. p~opo~ttons tbe ~ubfinp 
giben b!, 27 Ed. 3· tnbteb rettle~ tbe Dutl' onlp; ann tbetefo~e 
31 grounn mp [)ptnton fo~ tbe Dutl' upon 17 R. 2. tbe tuo~n~ 
of \nuteb Statute utC, paying the DUty according to the Rate, 
lDbicfJ \no~n~ b~ing tbe Statute of 27 Ed. 3. to tbnt of 17 R.. 2. 

apn upon botb tbere ~tatutes taten tog~tijet, tbe IDutp arfre~, 
ann t\Je 1genaltp fO~ non=papmcnt of tt~ 

9bj. 17 R. 2. mention~ not Bays, but Cloaths ann Kerfies. 
Refp. flrbe generalttp of tue \(Io~n5, Cloaths, as well Ker{i;'s 

as other, eompltfe aU; ann tbere cannot be mo~e fi!Jltificant 
ann complebenllue tuo~n9 to tnclune aU manner gf Cloaths; 
unn bp tbe .Demu~rer ~be!, are confeifet1 to be Cloaths, a~ tbtp 
orc lain in tbe ]nfO~mation. , , " 

a fecond BellCon 3/ take from felletf.l[ otbet a(f~ of W>arlta~ 
1nCltt, \Dbreb e,tplaitta J 7 R. 2. aa I H. 4. cap. 19. 9 H. 4. TIU., 

3. 4· \nbteb glue a relaxation of tbig ~ub(inp fOl a certain time 
onl!'; ann ant!' fo! fame particular Clo:aths tbere mcmtone'O. 

Obj. I I H. 6. , ' 
Refp. 'QCbat Slrt onlp enart~; tfiat Straits aJaU not lle atcount~ 

fn Cloaths \nttutn tte Statute of H. 4· but tbep are notl11it6'l1ann" 
tng tbat lt1ttbtt1 17 fl. 2. ann fa in effect' tbe Statute it Cdf rap~; 
ottn ttreta to 17 R. 2. a,rin b!,'tbe StatUte of 4 Ed. 4. cap. I.' 

"un 4 Ed. 6. cap.. comparen tnitb 7 Ed. 4· cap. 5· it appear~ 
tbat tbe ~ubfin!, of Auln2ge tfl tlue fo~ ~ttait1S; fa i~ I It. 3. 
cap. 8: 8 Eliz. 12. ,'_" ,,' .' 

Ob). 'QCbe Statute of 6 Ed. 6. bcgat tbat of 8 Eltz. . 
, Refp. '<!Cbofe JLa\n~ no not, create tbe IDutp, ~ut refer fot 

ib!1~ ~o. tbe 17 R. 2. ~nn bp tbe laft QI;lattfe tn 4 Jac. tbe Dut}? 
fl£; fabetl. . , 

~l' third ReaCon i~ grounnen Upori tije 3lttngment Bluen in 
I Jac. \_ ' . 

Obj. 15p tbat 3/ungment Norwich W otfieds were not to pa!! 
tbe Subitdy.. , _,', " , , 

Refp. 31t t~ true, tbep llO not comt tilttbftt toe Ol5eneral <[OIlU
fanee of CI~at h JJranten bp Patent, 3 Ed. 3. ann tbetefo1e te~ 
pealeD tn tbe ,19arUament of5 Ed. ~. Rot. 13. anD :2 2 Ed. 3· 
IlU. uit. ann bp I I fl. 4· nu. 39. tbe ~ouetnment of Worfl:eds i6 
tommittcn totbore Norwich fo~ four pearlS OliI!'; anti arter" 
warns tbe time tua~ en[argenbp 7 H. 4· cap. I. anD 4. tnbtcb 
appot~.t Wardens :"UtlD. it ~i~ true, tucre ba~ been no iDecree, 
tbat tbe @bubfi'OP ftJouln be patn fo~ tbent; but tbbl t~ not now 
tue quefi:lon. , , ' 
~p fourth BeaCon i£S lJrounnen upon 31u'Oicial liD~effoentfS~ 

in fucb Cltafes; itt tbe I.\eigns of Qyeen Eliz. King James ann 
King Charles L 

(jb~: • 
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Obj. \'l:bere i~ no certain proportion Hmttte'O fo~ fucb Ora· 
pertes. . .. .. . 

Rerp. '<tbe p~Opoltlon ougbt to be acco~llmg to tbe lllefnbt of 
13!onll.<l!:lotb, fOl it cannot be otbetltlife; anti ill' tbe Statute of 
4 JdC. cap.2. tbe \tl£i~bt of 'l5:00b,Ql:lotb appearfj to be 641. 
ilnn to contain 24 parOS; vide etiam toe Statute of 4 Ed. 4. 
fo~ tbe weight; fo be conclullen pro Qger. ann 3lutJgm£llt lUa~ 
gtben ilccO~llill!Jlp; but tbe Jfo!f£iture tua~ remttteil, pa!'illg 
tbe IDmp, bl' cOllfent of tbe ~attieS;t 

Allifon and Sharpley, (:) alii contra Dickenfon 
r/.:J alios. 

UJ1!>on a 13i1l tn ~q~ftP, tbe ~are appeote'O to ~e, ftrbat 
~lt Edward WJttlngton nub poUHfetl of a 10erfonal 

<lEnate ttl bOlb ~10btltCefj of York anti Canterbury; anb biS) 
(fllill lUa~ p~obfn in tbe J\3~erOllat1be (ltourt of Canterbury; 
an'O upon a Sluit tbere fOI a Legacy, tbere \tlrt~ an Appeal aftrt 
~cntence ; anti afterltlatna anmintfiration tllaJl granten of bt~ 
4IDOOtlfj wUbin tbe ll:>!obillce of York, from tnbicb tbere ltlaS 
an Appeal; ann penDing tbefe Appeals, a 13U1 is; p~efttreb 
b£tc to biCcober tbe t;>erfonal ~ffate of tbe 31ntellatt, ann att 
9greemcnt to buue anmfntftration; to tnbtcb tbe Defendants 
pl£atJen tbe anmtniffratton grante'O of toe QDOOllS tnitbtn tbe 
llD~obince of York, anb conclUlletl gcneratlp ltlbetbcr tbep Ott!Jbt 
to make anfwet to anp matterS) contatneD in tbe'J5i1l in an!, 
otoet manller. 

ann ver Curiam cleatl!', ltlbere tbere ate Bona notabilia in 
feberal Provinces, tbere muff be feveral anminiffrattoltS; 
fo l!l 33 H. 6; ann Unmfnillration grantell tn one lfr>~o1.ltnce, 
is' lloin 05 to ~OOllG in anotber, becauCe tbete are llitlinct ~tl. 
p~eme 31urifotcttons; anti tbep beltl tbe ~Iea goon aa to tbofe 
~oon~ ; ann tbat tbe Appeals, ifb!ougbt ltlitbin fifteen 'Oa!,~, 
fufpenll tbe fo~mer ~entenceG; ann tbcp ltlere (Irati!? of IDPf~ 
nion, tbat tbe Qtonclufion t,ttenl1e'O to make it a @Iea to tbt 
inDole 15Uf, tbougb tbe ~att£t of tbe W>lea lUaa fpechtl; anti 
tbtrefo~e, tbat aG to tnbnt tua~ not containen tn tbc ~lea, 
tbe Defendants ougbt to an(tuer; anti fo it UJa~ atnattten. 

Dry 
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Dry contra Wills & alios. 

T Rover anb Converfion fo~ bfuer~ ®oon~ of tbe Plaintiff; (8) 
upon 31lTue ,olnen tn 1658. tbe J!urp gaue a Special Ver-

dift aftet toe all of ~enetal- }1!)atnon; ann founD, tbat tbe De
fendant bp ~lartant from a Jufiice of Peace, upon a Decree 
fo~ Tithes, bp untue of an flD~t1tnance mane tn tbe late {!ctmeg, 
(but tbe [)ltlinance tua!1 not founn) took tbe ®oon~ mention= 
en in tue Declaration; ann tbep founn tbe act of ~eneral 
~atnon: ann it tuaa notn moneD on bebalf of tbe Plaintiff, 
t{}nt tbe flDrOinance not being fLJuntl, no noUce couln be taken 
of it; ann tben tbe act 'of ®eneral Jlilarnor. maie~ llotbing in 
tbe ([afc, becoufe a J!ufiice of ~eacc, qua l!tUlice, {}a~ 110 
~atnet o~ autbo~itP, no~ colour orp~etence of an}? WJotner o~ 
gutbo~tt!' in fueb Qtafea; ann tbat tOe Jury ballfng faunn tbilt 
~oona mentionen in tOe Declaration Were taken, it fi)ull be 
tntennen of tbe Plaintiffs ~OOtJ9, ill a Special Verdict; to lt1bfcb 
tbe Court feemeb to agree.. gnn per Hale Chief Baron, tf tfje 
SlD~ntl1ance ban been founn, pet tOf~ ([afe WOUlD not babe (ome 
l1litbin tbe act .of ~eneral )1!)arnon, tuitOout fpecial pleaning, 
fO~ tbe act t1.la~ mane after 3ltrue joinen ; ann it e.ttenn~ onlp 
to actions b~ougbt fince tbe 911 in cafe of pleaning tf]e General 
Iffue, ann gtllitt!J tbe all in qfUinel1cr~ 

Pitcher velfus Jones. 

IE all 31nfo~matiol1 fo~ fmpo~tfllJJ 32 ')5ag~ of ~pfces, &c. (9) 
beit1~ of tbe ~~otutb .of ACta, Africa o~ America, from Hol-

land beponn tOe 0ea5J, not being tbe place wbere (ueb QPoon~ 
lUere fira, .o~ mon ufunltp fiJippen fo~ 'QJ::ranfpoltatton, contra 
formam Statutj~ (being tbe Act of Navigation) ~be Defendant 
pleabcD, tbat be nib not impo~t t~em contra formam Statuti; 
tubertUpon Jitrue 1ria~ ;oinel1 ann founn fOl tbe Plaintiff. ann 
it fuas noUl mobtO in arret'f .of 31ungment, tbat it was not 
aUengeD, tuat tbere <zJ:ommonitie~ were not .of tbe ~lotutb .of 
Holland i to tnbtcb it tuaS) an(werel1, ~bat tbat i~ fuppUen bp 
tbe VerdiCt, fo~ if tbep lUete, tbe dierni!t ougbt not to bane 
been fo! tbe Plaintiff ; ann tbe 31nfo~matton allengtng, tbat 
tbep wete of tbe ~~otutfj of Afia, Aftica o~ America, ann im
po~ten from Holland, fmpliea tbat Holland if) tlOt tuitbin an!'} 
of tbofe i!>att~; efpettallp, it being laitl contra formam Statuti; 

I f ~11tf 
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ann Johnfons Cafe, Cro. 2 Rep. 609~ Cholmteys Cafe, I Cro. 
464. were etten to tbat purpofe. Et Adjornatur. 

')But afterlllatl1fJ tbe Court beln it to be a gootl cze.rception, 
anti Judgment tua~ arrefted upon it. 

Sir William Waller verftis Topham, Stevens, WiI .. 
kinfon & at. 

l Ean EnglHh Bill fo~ Piifage of Wines, tbe CZI:aCe tung:, 'Qrbe 
Defendant, Topham, tn feberal dletfel~ Intlen at tbe fame 

time at Amfterdam, impo~tetl into tbe fame J1!lo~ bert, viz. 
"m:bat of HuH 10 '(tun!) anti mo~e of Sack ann Rhenifh Wines; 
ann tbe queftion tua~, tubetfJet Prirage fiJouIn be patti fo~ tf)em, 
as [[linea impo~tetl in parcel!) to iJefraun tbe King of bi~ 
Dut1? f Qnn two t@~efitlentSJ were etten, Mich. 9 Jac. lib. decrer. 
:.2 20. ~ft Thomas Waller verfos Hill; anll Parch. 5 Car. lib., 
decret. 292. Waller verfos Derricke, & at" wberein feberat 
ebipS of tbe burnen of 30 O~ 28 ~tlnS, Onlp 9 ~ums ftn'03· 
ll>ogtlJeatJJl were impo~tcn tn eaeb ~eLTeI, anti not tbe quantitp 
of 10 (tlUlfJ; ann tbt~ tuOfj bern b1? tue (!Court to be fraua, 
anb tuat Prifage fiJOUIO be paitl fo~ tbem: but in tbafe qtare~ 
tbe ~attfer) rubmitteO to tbe Court; ann it 11la~ alCo P!Obell 
tbnt tbep bab often oifenbetl in tbe Ithe kfntl; but -~fte tbe 
~artiea neber bab offennelJ fo~merl1?+ ~uro a Provifo ill tbe 
Statute of 2:2 H. 8. mane fo~ Southampton to exempt tbem 
from PriGge, except tDbere 10 ~uns; were impo~ten tn feberal 
(Jletr£I~, Vide Hil]. 8 Car. lib. deeret. 425. Waller ann Atkins, 
being anotber ~~el1nent to tf}e fame purpore; anti tbe Chief 
Baron conceibetl tbat prima facie tbts; fiJoult. be Plefumen to be 
fraud, betng impolteb from tbe fame plaCe, to tbe fame plact, 
anb at tue fame time fn {ebeeal [tetrel~, anti cOnfill'tlCb to tbe 
fame Merchant, ann belonging to tbe fame £OWner, unlef~ tbere 
b~ fome p~oof to tue contrarp, to nirp~Obe tfJefe ~~efump~ 
tlon~; a~ tb8t one iIletrel \l1aJJ not fufftctent to tmpo1t aU, 0: 
waB almotllatlen befo~e, o~ tbe like; Et adjornatur. 13ut afters 
Warns tbe Court bern it to be fraud upon tbe fafn Qttnum. 
aance~t 

The 



T ere Mich. I 3 Car. II. in Scaccario. 2 19 

The Kings Attorny General, and the ~een Dowager, 
and her Truflees for ber Joynture, Plaintiffs, againfl 
Tarrington and Rainesborough rfJJ aI', Defendants. 

U~on a Bill tn Equity tbe (tare lUaf), 'Ctbat tbe King bali (10) 
. granteb to tbe Queen fo~ ber 31ointutt, inter alia, tbe 
SIDfftce of tbe Qtuaonp Of Higham Ferrer& Park, lDitb aU ~elfu: 
age~, <!EtIificefl, Jl.,ongtnlJ~, ')5utltlin!J~, &c~ tberrunto belong-
ing; ann tbe il>erbage anti ~attinage of tbe )1!)atk, fabing t~e 
@)opl, ann fufftctent feen fo~ tbe IDeer tbete, to babe ann to 
bolll fo~ bet JLife. fitbe Qgeen gtanteb tbe l1t>lemtre~ to 8ft 
P. M. fo~ a certain term of peat£f pet to come anll unerpireb ; 
anll tbe JLelfee cabenanteb to repair all tbe 16utlningS,16:ingeS; 
&c. ftom time to ttme,ann fo to leabe aU in goon repatr at tbe 
enb of tbe €ttm; unllet lUbicb Lefiee tbe Defendants tlaimetl, 
ann bUting tbe time of tbe late ma~, tbe! purtf}afeb tbe 1&e· 
llerfion tn fee, ann nearopen tbe Deer, ann cut now.n tbe 
[[100ll ann plolUen up toe ~~ounn, anll conbetten it into arable 
JLann; ann tbe Plaintiffs (Iatm tbe Office OS fo~feitell, anti p~ap 
telter fOl b~etltb of <Ztobcnallt, anti l1tiltll!'tng tIle ftn~, &c. 
anti tbe Court fJelb, tbat tbe forfeiture of tbe SlDtTice, if anl' 
lUete (ommttt£tJ, \tla~ ptlttJonen bp tbe act of Oblivion; anti 
tbat tOt King anb Q!leen Dowager (ouln not ,otn, becaufe tbett 
3lntereffa Were (eberal; tbe one fn refpea of tOe Office, Her-
bage ann Pawnage, ann tbe otuet in reCpect of tbe @)opl ann 
"3fnbetitance; anti if tbere tuere a .fo~fettute, tue lnterell of toe 
Queen \tlollin be neftropen, ann tbm olte Plaintiffwoutn bt to bel 
teUeben a6ainff anotber, \tlbftb cannot be. ~bep beln alfo tunt 
toe b~eacb of Cltobenant committen bero~e tbe 24th of June 1660. 
tnaa parnonen in like manner t but it being a continuing cztobe= 
tfant, tecomptnce ougbt to be mane fo~ tnbftt bappen~ ance; 
anb tbe Decree fo~ tbat mull be, not to gibe iC>amage§s, but til 
perfolnl in fpede. anti afterlUattJ~ llpott mentation Of tfJe Court, 
tbe ~artie~ fuhmitteb to ~rt Attorny General to enll aU 
1Ji1fete"Ce~. 

Dionyfius Andrews vetflU • ~ ... e 

l Ja an ACtion upon the ~afe rOl unlltrmining tbe Plaintiffs 
Jl)ouCe, tuberehp a gteat part of it feU in ann fpatteb man~ 

of btSJ ®ootJS); dlpon not-guilty pleallt\1, tbere tua~ a Verdict 
fOl tbe Plaintiff, ann DamagtfS giben. 16ut tbe Plaintiff not 

JF f 2 btfl1!l 
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being content tl1itb tbe Damage~, tuoulO not ent~t up bi~ 
3lungmcnt upon tbe (llCt'Otct, but b~ougbt anotfJet actIon: ann 
now tbe Defendant mOben tbat be mfgbt balle Itbtrtp to enter 
up Judgment upon tbe Verditl: fo~ bi6 own abafl, to tue enn 
be migbt plean tt to a netu Qaion~ ann tbe Court gaue leatle 
acco~ntngl~~ 

Burton and Hicket. 

U· W' .. on an Informat~n (01 tranrpo~ting Calves-skins, tb.e 
. . <tta(£ lUaS, 13p tbe I~te act Itbertp l11a~ gillen to tratt· 

fpo~t tbem wttb reference to tbeBook of Rate!l, lUbicb gille~ fo 
luticb a Do)cn QtU(fom, lnitb an (!E,tception of Calves-skins of 
nbone 4 l. 1tl£igbt. QuO in tue Book of Rates, at tue enll, tuere 
iSS anotbet Q!tQufe, l11berebp fo~ aU otber tbillgfS tmpo~teo anO 
etpo~ten, fOl tnbicb no certain lRate i~ I.tmiten, Qrufiom llJal1 
be patti acco~ning to tbe p~opo~tion of tbe lRate~ tbere fet nown. 
gnn notu tbe quettion arffeS, wbetber Calves-skins tubicb tuefgf.J 
mOle tban 4 1. map be nanCpolten, paping Qrullom aeeo~btllg 
to tbe p~opo~tion of tbe Book of Entries? ann tbe Court bell1 
not, becauCe ttcepten bp parttcular .mame in tbe Book of Rate~. 
gnb it 1l1alS not tbe 3lntenUon of tbe aa to e,rtenn tb{s lall 
([lauCe to tbfngrs etcepteb, ill$ tbeCe ate, but to tbfngs not etc 
tepteb; fo~ tbe tranfpoltation oC tbem lllas p~obtbtten, tm of 
late leabe wa~ giben bp tbifS Act 5 anb tbe Act bin not (ntenb 
to Cutrer Calves-skins of abobe 4 1• tuetgbt to be trat1rpo~ten : 
but if tbere were anp of tbat flit in a nOien of eltirul Uhbet 
tbat fi)'e, tbat woulO be no obffruction to tbe ~ranrpo~tatton 
(If Cucb IDtJ3'eil ass tbe Court conceibeo, tbougb tbep tleliberelJ 
no pOfitlbe i)pinion alS to tbat point; but beeauf£: tbe l1!>attfes 
agreeD, tbe Informer Dab an tbat tueigb'n abobe 4 1. ann tbe De .. 
fendams aU tbat tuefgb'o hnller, tJelilJereti to tbem Cel1eraup. " 

De 
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Greenway verfus Horneblow. 

221 

A Ja Action l.lpon the Cafe lllafS biouabt agatna an Exe~ (I) 
cutor, upon a ~~omtre. mane bp tbe Tefrator to pal' 

~o I. at bis neato; ann toe Plaintiff not balling a\1ftten toat it 
tuafS not pain in toe ~effnto~~ lifl~=time, toat was notu motJetJ 
ill Qtreff of 3lungment, arret <I.lettlfct; but toe Court bel'll it 
to be tuell enougb, becaufe toe ~onp wa~ not papable in toe 
f!;e(fato~~ Ufe:time; ft£' if ~on!, . be papable at Michaelmafs, 
the Plaintiff neetls) not anet toat it tuaa not pain befo~e; but 
it ttj futftcfent to amgn toe i)6~eacb a~ toe Q.tontract tJirectfl : 
gun tbe Chief Baron fai'b, it ban been a'bju'bge'O, ~oat if ttuo 
~erfouS5 be to pap ~on!" ann one of tbem 'Ofe, in an action 
b~ougbt againff toe ~Utbt\)O~, 'ti~ fufftcfent to aUe'bge toat 
toe ~ur\JU.1o! {las not pain it, ann toat it is ai'be'b aftfr <!let.; 
nia; an'b toat aftcr Verdict tt fiJaU not be p~erumen toat tbe 
otber ban pain it; anti Judgment tua~ gtuen pro Qgerente,' 
nih, &c. 

I 

Vincent de La barte Plain,tiff, Cadwallader Jones 
Defendant. 

ACtion upon the Cafe, lUberefn tbe PlaintiffbeCIatttJ, tont (2) 
tbt late Kiog, ballillg a !Joon !Dptnton of tim, 'bin bp 

bts Ceueral Letters Patents, un'Ott biS Great Seal, make bim 
€ollectoJ of bt~ QtuftoMSl ann @ubfi'bfe~ of mooll; &c. in 
Sandwich, ann aU ~o~tg ann QCteek~ tf}ereunto belonging, 
fin'b alfo meeper of bi~ €otk£t~ tbete \luttng pleafure,· witb aU 
J}"eeSl ann iletquffite!l tbeteunto belongft't!J, lUberetn tbe Plain-
tiff be{JatJen btmfclf bonefflp an'll fattbfullp. '(!Cbat tfJe Defen .. 
dant malitiou"p enuptng bts gOO'b QConbftiou; ann fraui)ulent· 
11' intenning to nepliut btm ~f lliS gmn .mame, anti to caufe 
tbe rain late Kiog to repeal bt~ fain Patenu; of bff$ ~alfce fO~Jt 

tbougbt/ 
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tbougbt, ann Witbout all!, ,uft caufe, upon tb~ I7 t ? nap of 
June 1643. at St. Clements in tbe County of Mlddlefex, famp 
ann maltttoullp bin raggeR to tbe faill late King, ann coure tue 
fnib illuglJellioll~ to be infetten into otbet Letters Patents of 
tbe Cain late King, tbat tbe PIJintiff ntl.1uot ani!, e:rto~t ann take 
from tbe ~etcbant~ ntuer~ eum~ of ~anp (ontratp to br~ 
gnegtancc, nnn tbc fain late Kings l.a~oclatllatton; but nib al .. 
fa lap out not onl!, Wofe, but nil.1£tfj otber ®.antes of bts 
OUln to tbe mottltenance of tbe tUtU p~efent Rebellion; tnbere .. 
a)l tOe Plaimiff nin 110t fo; bp mean~ of tDOttb falre ann ma~ 
litiou~ ~~ofetutt{Ju, tbe Dtfendant p~o£uren a @atent of lRe~ 
llotatfon from tbe faib late King, baten tbe 19 th of J~nl1ary 
1643. retiting tbofe ~u!:JgemOll,g, ann bif(uargtn3' tbe Plain
tiff of biS fain i)fftce~; ann tbtlt tb£ fai'D late King nfterlnarDa 
bp bi~ lLetterf:J 1J!'atent£, noun toe 14th of Febr. 19 Car. Regis 
lltn grant tbe fafO SDtTice to tbe Defendant fo~ bhl !tfe. 

ttbatnftrt\11arn~ 31 ofM1Y 1660. tue 1l0UlKl0g rEturning 
to bt~ ®ouctmnent, tbe Plaintiff ann Defendant contcntJeb 
about tbetr 3lnteretl~ in toe fain i)tTice~; anb tbe Plaintiff pette 
tionen toe "oID King to teboke tye JLetterfl J13ateltt~ mane to 
toe Defendant, ann to grant toe fatn i.'tficea to bim de novo; 
upon wbfcb it lUas refetre:O to tbe ~omU1itTtllnet~ of tbe ~r£a.r 
futp~ ann bp tbem to tOt ~tt~tP \lDenetal to cetttne tngetber 
tbe farn iRel.1ocatton wete legal, ann tbe .lLetters {E)atentj 
granteD to tbe Defendant gmn in Law; l1lbcreupo!1 tue Plain
tifl ann Defendant attennell tbe atto~np ®£neral, to ifJel1l bim 
tbe fafn ILetter~ tl3atenta; upon tbe fi)ClDi.l1g lDbereof, one John 
De b. Bar tbi? 4th of Auguf\:, Anno 12 Regis nunc, at St. Clemems 
afo~efatn, lJin afftrm tbe ~uJJlJentolt~ tn toe fain )Letters 19a~ 
tent~ of Beuocattol1 tuen ffJettJeil ilp the Defendant to be fam~ 
anll untrue; to wbfcb tbe Defendant tben anll tbere raUlp ann 
malitioullp anfWetell, anD atfttffiell tbat tbep Were true; bp rea. 
fan tubereof tOe Plaintiff i~ buettn bifl goon .mUtUe, attn 
'{g;ralle of~etcbanbtre, to bitlllamage of 100001. 

'([0 tbc urH part, conC£t!11tt!J tbe tn(erting tboCe falCe @iug. 
gertiotl~ into tbe fati) letter,a l13atents; tbe Defend;mc pleatJ5$ 
tbe Statute of Limitations, anti ][fu£ IS) taken tbtreupon. 
~o toe latee part be pleana not gufltp, lUbtcb III fotlnl1 fOl 

toe PJa,miff, attn bamageG !Jiben bim 500 1. 
after l1lbicb it tuns monen tn Arrefi of Judgment; anll tb~rt 

<!e,tceptfonS p~tnctpallp tnfiffen on. 
Firft, '([bat it t~ not fain ann abetten to be in auditu com

plurimorum, &c. 
2. ~bat tbe anfwet matl~ to John de la Bar 1l1atl in pOint of 

Evidence nUll DefeQce. 
~. 'Ql:bac 
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3. ~bat it b.1 not aberretJ, tbat upon tbe 4th of Augull: 
lUben tbe tno~n~ tnere fpoken, tbe @>ulJget1ion~ were tean ann 
tepeateD, wbetebp toe 'll3!"aannet~ migbt app~ebenn tnbat tbep 
were. 

Hardres pro Quer". 
Q£l fo~ tbe 1ft Exception, toe omUfiol1 of in anditu compluri .. 

morum i~ annen after VerdiCt; attn fa it ba~ been anjungen fn 
Smart ann Eafedales Cafe, Cro. 3 Rep. 199. ann in Heel ani) 
Taylors Cafe, in Mich. 43 ann 44 Eliz. in Communi Banco. 

Qs; fO! tbe fecond tOere t~ a mutake in it; fo~ tbe nnfwet ta 
John de la Bar tua~ not an!, tuap relating to tbe matter tefertell, 
fO~ notbing tua~ referren but tbh3 £nueaton, wfJetbet tue lLetter~ 
11!'atent~ of Rebocatton were goon o~ not, ann tubetbet tbz 
Defendant ban a legal Qi5~ant? lnbtcb no tna~ £OllCetlls;tbe 0nlJ= 
ueatolt~ upon lllbicb tbe action i~ grounoen; fo~ be tbe @bug" 
geffton~ true o~ fam~, tbe faro JRe1l0caUon ann tbe Qi)~ant to tb~ 
Defendant map be goon; tbe balrOit!' tnbereof tna~ tue onlp 
tbing tbat waa refetren to tbe atto~n!, ~eneral, anti not tbe 
trutb o~ faU1Jqon of tbe- ~ugge1ftotts;: @>(1 toat tbe affirming 
tbat toe ssoggeatons, Inbtcb tn tbemfel\)e~ ate fcanllalouS, 
lUere true, cannot be fain to babe been bp Inap of Evidence 
O~ Juftification, being Inboll!'collatetal to tbe mattel: tbcn ttt 
quefffon, Vide Brook attn Mountagues Cafe, Cro. 2 Rep. 90. 
illtn Eyres contra Sedgewicke, Cro. 2 Rep. 60 I. CO. 12 Rep. 
128. 

fio toe 3d Exception be faitl, tunt tbiS ~are tJiffcrcn ft· 
treamlp from toe Qtare in 4 Co. Buckly ann Woods Cafe; fo~
tutte it noe~ not appear tbat anp tbing tna~ fpoken l1ut bf~ 
tween tue W>artics; tbemfelllea; but bere tbe iDtfcourfe {~ lnUb 
Srangers. ann it tuill be tlronglp p~erumen tbat tbe Stranger in 
tbiS <ltare knetn Inbat toe eUlJlJcfffonr; lUere, o~ elfe be coula 
not baut atftrtncn tuat t{)ep were falfe; fo~ it UJaU not be p~e~ 
rumen tbat a ~an tuill affirm a tbinlJ to be true o~ fam~, tnbicb' 
be kno\n~ notbtng of; ann fo Urong an lIntfnbment will Cupplp' 
a nefcct in tbe Declaration. 

Somerfall contra Barnaby, Cro. 2 Rep. 287. JIll an ACtion up
on the Cafe: to fabe tbe Plaintiff batmfef~, ann neltber Lean, 
it tDa~ not fain to whom it wag to be ileltbeten, but intennelJ to 
tbe Plaintiff: (0 if an Affumpfit be lain, ann it ifj not £tP~e1fen 
to whom tbe la~omire tnafj, it t1)all be tntenlJen to ba1.Te been' 
maDe to tbe Plaintiff, Arundel verfiu Gardner; AiTurnpfit til. 
no a tbing upon requefr, ann a requeft i!llain, but it [fj !lot 
fatn by whom; it aJau beintennen to babe been b!, tbe Defen~ 
dant,Cro. 2 Rep.6S2. tubetelDitb agree£l,9 H.6. Dyer 1,.2 Ed. 4. 
20.3 Ed.4. 11.4 Ed, 4. 2. Bradley ann Todders: Cafe: ero 2 Rep 

~ 

2':: 
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228. a p~omm~ to pap 1001. upon ~atrtalJe; tbe Plaintiff 
abcr~ tbe ~artiage ; nnb a requell of tbe 100 I. but fap~ not 
tbat tbe Defendant ban notice Uti.lCl1 bim of tbe ~atttalJe; pet 
tbi~ \1.la~ belp't bp ]mentJment, tbat \UDen after tbe ~arrta!Je 
be requctle'O payment of tbe ~onp, notice \UaJ) gibe" of tbe 
~arttuJJe, Vide Cro. :2 Rep. Berrisford ann Woodroffi Cafe, 
ilnD the Earl of Northumberland verfos Byrr, 2 Cro. I 6~, ] 64. 
3In tbis; Qtafe tbe intennment tuat John de Ia Bar {tnew wbat 
tbe ~lllJgefttOl1~ were; ann confequentlp fo~ tOe Defendant to 
aunner ann fap tbep were true, tss fcan'Oalottfj ann arttonable : 
anD p~upet) Judgment pro ~er'. 

JjutJglUcnt mass IJtben pro Q!1er. bp tbe flDpinton~ of tbe <Zrbief 
13aron ann 1Baron Turner, oguinn 13aroll Atkins; but upon 
it Writ of ~tro~ b~ougbt in tbe (!l;tcbequer Qibambet It wa~ re~ 
1.1ccfen. 

Not. per Cur. 3lt fS' tue contlant tt!)lactice of tbe <!.E.tcbequer, 
~bat if jfineS'S, am£tciament~, ann tbe ltfues of ]Uto~£' are 
once totten, tbe J1!)attp becomes tberebp a IDebtol to tbe @>berfff, 
ann tbe @>bertff to tbe Ji\tng; ann be mull anrW£t COl tbem 
tbougb be cannot febp tbem of tbe ~art!' • 

• • •• e •• Plaintiff and Collingwood Defendant. 

I fl tbe (tf,tcbequ£t Q!ba~bet ti~fo~e all tbe Jlungeg of Eng. 
land, tbe Qtafe tua~ tbl~; Vlt. ~t1 Antenatus tit Scotland, 

being an aUen, ban Jitrue fOllt ~Ol1~, tbe two elOft were alfclt.a, 
anD tbe tlUO poungct &.laturali~eD: flDne of tbe poung-er @>Ol1S 
plItcbafen JLat1'O~, anD Dietl wftbout 3llfue; tbe elDen 15~otber 
balJing 3ilfue bo!n lllftbfn tbe Realm; ann tue queftton toa9 
lObo fiJoUll1 be biS l!Jeir f mbetbet tbe pounger 13~otbet, 01 tbe 
3l1Tue of tbe eiDer 13lotuet; ann bp tbe £Optnions nf motl of 
tbe ]lllngefS ann 13aton~, tbe poul1gcr 13~otbct oUabt to tnberitj 
ilnn not tbe 3ltruc of tbe cloer. 

be 



De T ermino Pafch~ Anno 14 Car. II; Regis. 
In Scaccario. 

John Eccles Plaintiff andRichard Calverly DefenddnL 

• 
I .Ja E jefrione Firm~. upon a ~pecial dterlJict tbe tafe ltia!1; ( I) 

Q ~an fet!en tn Iff·fimple of a fatm ann Lann~ tbete~ 
unto belongtng, callen Vines ann Lufuers fatm, fituate, Iping 
anll being tn F. anll E. H. futTet~ a Q!;ommon 11\ecouerp of tue 
tub ole, altn Declares tbe dUes of all tbnt fatm, ann tOe lLatln~ 
tbereunto belonging, callen Vines attn Lufuers farm Iping tn 
F. to tbe ufe of f!>tmfelf ann bta [mife fOl life, fo~ tbe 3Io1'n. 
ture of tOe mife; l11betea~ part of tue farm containing 2 I 

getes, lap in E. H. Qntl lUbetbet tboft :2 I aCte~ par~ ill' tbe 
JReCOit£tp o~ not, 111a~ tOe fole quenton. 

~it Robe,rt Atkins, '4tbat ,tbe!, no not p.af~, becaufe tbe I~(f 
lt1o~b~ lUOicb compleat ann afcertain tbe @>enfe, are refttictfue ; 
as tll 4 Rep. 50. AndrewOgneIs Cafe. a 1Rent·cbarue fs grant:: 
en out of a farm fn tOe occupatton of B. part of lUbfcb farm 
was tll tbe occupation of anotbet 1gerfon; no otbet part of 
tbe farm t~ cbm~gen, but wbat tna~ (n tue occupation of Bo' 
Hob. 17 I. Stukel y ilnn Butlers Cafe, accordant, t1lIJ£re a tlilfcr· 
euee is; mane betwet" Manerium & totum Manedum, Vide 
Hob.276. Clanrickards Cafe, ann Dyer 36 I. @lo tftbe ~13anno~ 
of Dale be grontet1, notbing palTetb but lUIJat Hetb in D. 
tbougb part of tbe ~anno! lie fn s. 7 Ed. 4. 14. Long OEinto 
Ed. 4. i03. 9 Ed. 4· 6. ann tn Qtafe of a [[1m, Dyer 261. h. 
a ~an babtng JLanna in n dlllle, ann tn twa r,amleta in tbe 
fame mUle, ne\lire~ all bifJ ILanns in tbe dlUfc, ann in one 
(If tbe llJamlet~; per Cur. t1otoing in tot otbet {pamlet patTetl)., 
ann bete tbe \tlO~n thole lanna, &c. re(ttatn toe ~ent£nce, 
a!1 in :2 Rep. 33· DoddingtoDs Cafe, toe 19:onoun ina; ann tn 
10 Rep. Arthur Legats Cafe, tue tno~~ qu~ quidern, &c. ann 
tou&lutlelt pro ~ler. Et adjornatur. 
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Tbe King ve1fus francis Wil1i~n1fon l!..Jquire. 

l Ja Scire Fae. UpOll n iD£bt bue upon a ample aronttaa rO~ 
Ale flUn Beer, amounting to 27 I. tnbtcb waf) ffi~en in aid 

Of one R cad a 1R£c£ill0~ of tbe King ; p~oCfelJtnlJa were llapen 
upon a mottoll, becaufe mnong1l tbe )Rulefj of tue Qtourt, 
mane ttt I 5 Car. I. one tuu£', ~bat no Debt upon Ql:ontraa 
fiJotHn be fcticn in aid, nifi fOl toe Kings Jfarmol, o~ bp fpccial 
®~tH?r of Qt:ourt, Vide 4 Rep. 94. Slades Cafe, 'Qrbat Curb DebUs 
mete ret;uble befo~e. 

3l1t Trio. 14 Car. ~. it tua~ mO\1£tl 8gllfn, ann tbe 3lnquitl= 
ttOll o~tJeren to be qunllJen. 

De 
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De Term, Trinitatis Anno 14 Car. II. Regis~ 

In Scaccario. 

The Attorny General verfus ~ thorrias Sparrow, 
Samuel Blackwell and Humfrey Blake~ 

I .m Scire Facias agatnff fbI! Defendants <l1ibo were tommie. (t ) 
fionerfJ fo~ ~~tre'lJoon~ ann '(!Ctearuter~, tbe gccounts:; 

1nbereof are etcepten Ollt of tbe act of General Pardon, ann 
aU fncb ~umfJ anti ®ooll~ betlen in tbe King bp a late act) 
JJtounnen upon all 3Jnquffitton, tuberebp tbe Defendants lllere 
founll innebten to t~e King tn tbe ~um of 10000 1. ail ~on!, 
fo~ W>~ire#goonfJ, ann to fi)elU caufe tubp tbe King fi)ouln not 
babe (!f;tecution fo~ tbi~ Debt; tbe Defendants appeareb ann 
demurred. 

. Sawyer pro Defendentibus. Scire Fac. ad fJ!isfac. a~ t6f~ iSS, 
llo£;$ not Ue befol£ tbe Debt be netermUlen Ullllll 1Re(o~tJ, 
fo~ it i£j a 31trotcial [[nit, Vide:2 7 H. 8. 7. but berf befo~e tbe 
account be Haten, it ia uncertain tubat toe Debt fg, bp tcai 

fon of tbe anotuance~ tbat ate to be mane to tbi ~artte~: 
'Cirbe (!Care of ~ir William Herbert 3 Rep_ i~ td be uunerfiootr 
upon an SlccotUtt ffaten ftn'O perfectell, Vide rStat. de 52 H. 3· 
cap. 27. anti 8 Eliz. Dyer 214. tubfcb lUaU ttt t~re of a refuraI 
to come to an account; bitt }1!)~ocef~ ad computandum iffuetJ. 
Firfl:, ]t tum; antungen bere laft '<term in Leman ann Black
wells Cafe, 'QCbat 19~ocerS of tbe Pipe lJoe~ not Ife agatnff 
an accountant, hlbfcb @~ocefs:; ifj not fa fitong a~ tbts. 
2. fir:be autJttfn~ ann Hating of account~ f~ f! lIUlltcfal all, 
tnbicb mutt be none bp tbe Barons, bp tf1e Statute of 5 I H. 30 

de Scaccario, ann not bp 3'lnquifition. 3. 31t wouln be bttp' 
mircbtebou~ if tbtfj COUtre toere aHotuell; fo~ :tb'en· uP'ort two 
Nichils returne'O, 13onp, JLann~ ann ®oon~ migbt be taken 
tn <!E~etution, tubeR perbapr; tbe~e i£j notbing at all title, an~ 

~ z tb~ 
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tbe l\3artp it10ultl be put to bt~ relief in Equity, toDteD f~ " 
lonJJ anti cbnrgeable tunp. 

Hale Chief Baron. Difl:ringas ad computandum i£j tbe 
ufual ~~occr~; anti tbe new ~ct, tubicb ueag tfieCe Debt~ 
tn t~e King, noes not alter tbe nature of tbem, fo a~ to 
make tbat a Debt (Crtaln, tnbicb tn itS own nature i~ Ult~ 
tertain: 1l3ut COllcctbtllll (orne tloubt in tbe Cltafe upon tbe 
3lnquifition 1tlbicb tua~ taken befo~e tbe ~, lnbtreb!, tbe 
Debt wu~ belleD tn tbe Crown, tbougb tue Scire Faci~ 
itfucn not tm afterwartJS, an'D upon tbe act it felf, be aD" 
lltfen tue ll!>arties to [to to an Account bolnntarilp accolbfng 
to COlllmon Jfo~m, lUbtcb tbep coofentel1 to, &c. 

The Attorny General vet/its Pickering. 

EJeltione Firm~ fo~ JLanbS tn Suffex, being trieD at tue 
'l6ar, tDe Defendant cbauengetl tbe Polls fo~ default of 

Hundredors, but tJfn not ll)e1U it fo~ <lJ:aure till tue l1!>annd 
lOa~ perufen; anD tOe Plaintiffs QtOUtlcel aUe'DlletJ, 'ftbnt t~iJi 
enure of <ZCbaUenge otlllbt to babe been ffJewn upon takinll 
tfJC <!Challenge to tUft!' of tbe Polls, anti not afterlnarn13. 
gnn it was fain tbat tbiS €baUenge lie~ not a!Juillft tbe 
King; fed non allocatur; fOl tt ts a <ltbaUenge at Qtomlllon 
lutu, Keilway 102. a. ann tbe ]JUtp tba£upon tliftOOrg£n. 

Hale Chief Baron. 3lt is agafnff tbe common COUtre to 
tate 11 CltbaUcl1g£ fOl want of Hundredors, tubcn tbe ~tpal 
is at tbe 15ar, upon a 3Jurp teturnen at tbe tJenomination 
of llll fDfficet of tbe QtOUtt, tnberc tbere ate but ttu£nt~ 
fout left bp tue ltDartf£~ tbemfelbe13. ann be {ai'll tbete tuere 
two fo~t~ of Ql:f)aUenges fo~ Default of JPunlJ~£'O~, tbe one, to 
tbe ~trap, ltlbere tbe @JbccttT returneD nOlle of tbe fi>untlleb ; 
tfJe orber, to tbe Poll~, tnbete none of tbe Hundred appear. 
'i!311t if tilts <ZCballenge be tatten to tue Polls, tt muff be 
tilkcn p~efentlp, ann tue fpeetal eaufe affilln'l1, viz. want of 
Frte hold there; an'D a Venire Facias de novo !ball not ttrue, 
becaufe tbere is no mfCoemeanout. tn tue 3/ur!', no~ anp 
tnfuffiCient d1ertJitt giben bp tbeul, wbfcb if it l1l~re, woulD 
tJifcbntlle tbe fita Jjurp. ann fo tbere tlJall not be. two Ve
nire Facias's tn one anD tbe fame <!taufe, ltlbttb tbe !Law tIoes 
not nllow of, but a Tales onlp: Sed Cur. advifare vulr, 
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becaufe if a Tales onlp lUere grantetJ, tbe Array migbt be 
tballcugen, 1l1bicb lUoulD be tbe fame ~frcbter a~ befo~e! Et 
Adjornatur. Et qu~re deTales.fo~armucb a~ all tbe 3luro!fJ we're 
cballeng£n bp tbe Polls. 

The Attorny General ver{us Colvile. 

l Ja Scire Facias tOe <!tafe tuas, ~bat @>ir George Biriion 
being tbe Kings Receiver, ann tbe Defendant ennebten 

to bim bl' i>bligation in 600 1. ~tt George ntftgne'O tuhJ 
Debt to tbe King fo~ fecurtt!' of btfl own Debt; ann tue 
queffton \t1il~, albetijet o~ 110 tfJt{$ lUere partJonen bl' tbe Act 
of Oblivion? ann toe Court bel'o, ftbat if lUere it affilJne'O to 
tbe King onlp to fecure tt tbe better to tbe Receiver btlU~ 
felf, Q£' it map be bl' tbe coutfe of tbi~ Court, ttien it bl 
not partlonen: 15ut otbetUlffe, ff it ban 'been afftgnen in 
fatts;faaton fo~ n Debt owing ill' tbe Receiver to tbe King. 
ann tUB Qtafe f~ ftrongee tbnn tbat of a Debt in Aid; fo~ 
tlJcre tbe King talte~ it to tbat intent, to (ati~fie Uf~ own 
Debt; but bere tlJi~ Debt i~ atfigl1cn to tbe King fo~ 
tbe particular bem!fit of tue R.eceiver bimfelf, anD i~ fo 
plea'Oen, wbicb UPOll a Demurrer muff be nnmttten to bt 
ttue. Qnotber na!, Wilf$ gillen, but 3lutlgment tntretl pro 
R.ege. 

The Attorny G,:l1er.ll verfus Sir Blewit Stone
hou[e an Infant by his Guardian. 

l Ja Scire Facias upon a Debt of 200 I. tiue to tbe King (4) 
bp Uhl farmer, to 1tlbom anotl1cr ~etron waf' etttlebts 

en bp Becogntiance in Qruancetp In 600 l.ann tOil; Debt 
of 6co 1. retien in aitr; nnn tlje IRetto}!, of 
cum pertinfntiis relietl ill' ettent at tbe balUt -of 90 1. per 
annum. ~be DefenDant a~ fEette·~tnant onlp, ttfttbout 
maltinll anp €ttte, plea'O$S matter ttl Clfquftp up'on tue ~ta, 
tute of 33 H.8. ann tbat tbt @um of 7061. 17 s. 8 d. 
ban been lebfen upon tbi~ Qfttent, ltlbtrfJ tna~ mo~e toan 
lDouln fntisfie tbe Debt of 2001. nut to tbe mtng, tll'ttb ($off~ 
anti Damalle~ ; to tllbttb 19(ea tbete tnft~ ft Demutter; anll 
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tbe eaufe of Demurrer 1Ua~, becfture tbe Defentlant recites 
tbe feiiure to babe been per quandam Inquifitionem, lUbi'U 
j9 uncertain; fed non al1ocatuf; flecau(e It i~ onIp up tuap 
of' recital of tue JinQutfitfon, lubicb· wa~ befo~e ret fo~tb 
In tbe Scire Facias hI' tbe 1tlO~tl~ per quandam Itlquifitionem, ann 
no otbet aJaU be Plefumen to be ttl tbe (tare. 

Et per Hale Chief Baron. ftbe ~erre,~endl1t, tbougb 
be 110 not make a ~itle, pet map plean bp tunp of exone
ration ann difcharge of tbe Jl..antl, tbat tbe Kings [)ebt i$j 
faUr;ficl1 ; fo map anp Occupant; fo map it Difieifor: but 
be quetlionen tubetbet tbt~ ~lea tueee well appfpetl, fo~ it 
DUJJbt to babe been pleanen in nifcbarne of tbe Debt of 
600 I. fo~ tbe wbole ia to be lenten, tbougb it be mOle 
tban tuill fatt~fte tb.e Kings Debt, fo~ it i~ an entire tbing, 
ann cannot be appo~tiol1en; otberlUife if feneral i)ebt~ ban 
been fctifn in aid, ann one o~ two of tocm tnouro babe nir~ 
rOnrgen all tbat were nue to tbe King; aun Baron Turner 
tain tt ban been fo beln bp Chief Baron Walker in tbt~ Court 
I anti 2 Car. I. becaufe tbe King cannot be 'Clrenant in <It'om: 
malt lUitb a common l\Derfon of it perfonal ~btng. 13ut tt 
inafJ rain to be tbe common 19~actfce of tbe Court to babe 
an amoveas manum, wben tbe Kings Debt wa£j leuten; ann 
bere it appearfJ tbnt tbe Debt of 600 1. i~ lebien, anll 
mOle, ann tbe Court Cain, tbat no ~otls o~ Dama!Je~ ougbt 
to be alloll1cn ill tbt~ ([afe, fo~ tbe 600 J. t~ not nue up~ 
~11 a Statute, but upon a R.ecognizance tn Chancery. Et Adb 
Jornatur. 

Dean and Chapter of Norwich Plaintiffs, verfltS 
Dr. John Collins Defelldant. 

U· . W> ~ ~ a 13iU in <.!fquitp fOl a Penfion of 5'3 s. ann 
4 d. itfutug peatlp out of tbe dltcarage of Sr. Stevens 

tn Norwich, of lllbicb tbe Plaintiffs ace i9atroltS, ann tbe 
Defendant conficmen tberein 111' tbe 2ct of ~inftlers, tbollgg 
tbere wafS no dltcaragr;'boufe, llO~ ®lebe, no~ '~Utbe~, ItO~ 
otber @~ofit~, but o~lp Eafier· ~tTc~tngfJ, 15uria{~ ann cEb~ifl~ 
nings, pet per CUrIam tbe V lear l~ Uable, tbougb ~e gaue 
onlp carllal ~lofitfj; ann tbnt it Penfion bp p~ercrfptton, 
af6 tbtfJ i~, lnap be (lien ro~ bere, a~ well nfj in tbe 
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Spiritual-Court, Ol at tbe Common Law bp a Writ of An~ 
nuity. 

Charles Hamond qui fequitur ta1JJ, &c. quam 
Plaintiff verfus William Taylor Defendant. 

1m iDebt upon tbe etatute of 5 anll 6 Edw. 6. cap. 14. (6) 
concerning Ingrofiers, &c. fOl engtotrtng Uno tbou~ 

rann £lluattet~ of i'atg; aftct nil debet Pleancll, it ap~ 
pearen in (lfuinence upon a 'QCrtal, tbat tOep were F orein 
fll)at~, ann £,tempten bp toe 13 Eliz. cap.:2 3. as:; Foreln 
[1ictual~; quod Cur. accord. ann nlro tbat tbe iDefennant 
tuas; a Utencen Badger, ann bp tbat too, £,tempten from 
tue ~enult)? of tbe ~tatute. ann it tua~ beln bp Hale 
Chief Baron, ~bat anI' tbinJJ in tbe fame Statute, UPOlt 
tnbtcb tbe @Juit t~ commenceD, map be JJlben in Evidence; 
but if it be tn andther Statute, it mun be pleanen: but 
tOnt finee tbe Statute of 2 I Jac. I. upon toe General 
lfi'ue an!, tbing map be giben in Evidence, anll t,tcufe 
of tbe @artp, ann tbet£upon tbe Plaintiff tua1l non .. 
fuited. 

The Attorny General Plain/iff ver/us Sir Francis 
Hungate Defendant. 

I'.m an Information til tbe Exchequer-Chamber fo! tbe C 7) 
'l6aronp o~ ~at1no~ of Sherborn tn tbe Qtount~ of 

York; one J.13otnt \l1a~ tbf£;, viz. mfng Henry VIII. grant. 
tn tbe rain q3anno~, witb tbe appurtenance,:;, ann tbe(e 
1Doln~ follOw, qu~ omnia ate of fucb a pearlp balue a~ 
f~ £tPlctren in fncb a particular, _ h1itb a Non-obftante of 
anp mif.r£cttal of tbe true balue, ol tbat tb£!' lUere or 
greater balue; ann {"Oren tbe ualtle ll1a~ not trulp e~p~eft'en 
In tbe particular. 

~et per Hale Chief Baron, tbe ~lant itl !Joan; be fatD 
tbe teafon \Ubp a mttlake tn tbe Qtonfitleratton, 01 til 
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tbe Kings QI;itle, 01 tbe non· recital of an <lEftate o~ JLeaCe 
in being, Iball llitiate tbe Kings Patent, f$l becaufe bp bIG 
JJ!)!crogatiUe be ougbt to be trulp tnfo~mel1 Of tbe trutb 
of bts <!tafe; but tt t~ otberwife in tafe of a €ommon 
Werfolt, wbore Q!;~ant ftj to be taken moff ffronglp 
agatnft bimfelf; ann tbat bere -tbe Non obftante atns 
tbofe t1Cf£ft~; ann it iSi tiJe Ploper ~fftce of aNon ob .. 
nante Co to no; as appear.£S 4 Rep. Bozoum Care. ann 
1t1itboUt 'Doubt if tbere ban been (ncb a Non obftame 
in tbe laatent, tn Arthur Legats Cafe, after tbe CltfauCe 
quc£ quidem omnia funt concelata N~n obftante tbat 
tOe!' are not concealeD, aU wOllin balle patfen tOat 
was comp~tretJ tn tbe llDat£llt; to tubitb aU tbe Qtourt 
agretli. . 

De 
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Sir William Waller Plaintiff,ve1fus Giles Travef~ 
Defendant. 

," 

T 1ge ~Iainttff, a~ ifatlllft of tbe Prizage anll Butlerage .(1) 
of aUnca within tbe laingnom of England, batb f,t~ Prl~age of 
btbiteU tifj lnfo~math)u in tbi~ ([aurt againft tiJc De~ Wmes. 

fennant; fool tbat tbe Defenl!ant, trctug a ~et£bant, Din in the 
Month of February, tn tl)e ~at of OUt ILI)~a One thoufand 
Six hundred Fifty nine, 3lmpo)t an Hundred Hutts of Spanilh 
Wine into Briftol, ann otbet OLt7Ports. of wbicb Prizage, viz. 
~tuo ~Ull5) \Uaa nemanoeo ann' not paiD. 
~b£ [)efennal1t pleatl~ , ~bat at toe time of tbe 31mpo?t3: 

HOll of tbe filln [[IUl£Sl in tbe 3l11fo~mattOtl lUentiOtl£l1, anD 
long befo~e, be lUil~ ilntl fitH t~ a Citizen of London; ann tfjat 
bp n Charter <lfS~anten to tbe fain City of London, in tbe Firfi: 
year of tbe lRdgn of iliinlJ Edward the Firft, no Prizage i~ to 
be taken of' tbe [[ltnt~ of tbt Citizens of London agatntf t{}eit 
ir[liU~, but tbat tbetcof tbep ate bp tbe fain Charter fo~ ebet 
QUit: ~be [[to~nll of tbe Charter btfng tuefe; viz. Et quod de 
Vinis ipforum Civium nulla priCa fiat pet aliquem Miniftrum 
noftrum vel hxredum noftrorum feu alterius, contro eorum vo
Iuntatem; viz. de uno Dolio ante malum, & alia dolio rerro ma
lum, nee aliquo alio modo, ted inde perpetU6 fint quieti. 

~p(;n 1nIJiCb tuo~tl~ tbia mu£ffton arofe, viz.Whether Priiage 
1hould be paid for Citizens Wines out of the City? 

Hardres ro~ tOe Defendant: 1fitft, GifJia Charter of King 
Edward the Fira, upon Wi)lCf) t{Jt~ ~~i\1Henge fa grounnclJ, tllas 
<l5~ilnt£O fo~ tbe anuanctment ann ~l1routagemcnt of ~tane 
ann ~£tclJmrotie, tnbiCr} ate (u~ It wete) tbc ')5100'0 wbtcb !1fu£~ 
nouti{fJtl1ent to tbe lBonp ~oUttck of tbta laing110111; attn 
tbete[o~e {t oU!Jl1t to tecctbe a fabourable ann benign <ltonatU~ 
aton, fo~ tbe better ruppo~t ano maintenance of ¢rane anti 
(i:omU1CtCe • tbe anbanc£mcl1t tufJereof i~ of JJt£at confibCnl:: 
ratton tn UJe ~pe of tbe Lam. ]nfomutb tbnt 1.. Hen. 5· ,. Q1. 
:150111) taken to nebat a ~an feom following bUS 'trade, lfJ boto 
tn )Law. Qnn upon tJJt~ gtounn It \tl,U;, tbat a Ch~rter rrtfinun 
bp King Edward the Third, AI1no Regni Tertia, ~o Almains anll 
otfJ£t Foreign Merchants, tbat tbe! mtgbt fafel)! ann fccutel!? 
tome tnto England \Uno tbe1C ~ercban'Oiieff i ann llJout'O be free 
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from Pontage, Murage, ann other like Tolls tb~ougbout the 
Jl1inIJnotll, Oi.l~ beelt tjelt! to be a goon <1f5~ant: ~ttlJou;Jb tbe 
<IB~alttef~ UJete no c1I:olpoliltiOI1 capable regularl!, of :fucb it 
~~ibUenrre; ann oltboulJO rueb '1l1o~na i,'IO not bp a IJeneral 
]ntrutnu£tlt of lLaUl mllke tbcm a QLolPo2atton: a~ a <IDJilnt 
Probis hominibus de Wington, 1D.ttbout refer~tng a ~e~t, ~oea 
not make tbem a ·([o~polatiOl1. Vide Dyer I Marire, fo1. lOa. a. 

7 Ed, 4- 14. Fet in tegarn tlJat tbe CaUl (jJjl6nt lung mane fOl 
r be (fncouragemel1t of Merchants, ann tbe Adv.ancement of 
Trade, it IJil9 been rrpounnel1 Secundum Legem Mercatoriam; 
tubicb i~ Jus Gentium, ann not Occolntng to tue ufual ~nn com:; 
mOll cOUtre of crpounl1inrr Charters bil tbe JRult$:$ of tbe qcam, 
mall )LaIn. Vide Co.Magn. Chart. & 4 Infl:. 

gnn in Co. I r. Rep. 69, 70. Magdalen Colledge Cafe ~ it ig 
aDjuDgen, t{Jot tbe King t5l tllttbin tb~ ~tatute of 13 Eliz. 
11lDctcbp Colledges, Deans arid' Chapters, Hofpitals, Parfons, 
Yicars,&c. atc Plobfbtten to make anp Leafes, Gifts, Grants, &c. 
to any perron or perfons, Bodies Politick or Corporate,other than 
for One and twenty Years, or three Lives; tbe caron of tubtCfj 
lfiefoiutton bl etPlc[a'n to be,b£caufeILaU1g milne fo~ tbe nnbancc~ 
mcnt of meligtoll ann l1carnihg, nnn tbe trlief of tbr 10001. 
ougb: to·lJaue au ample ([oHftruction, anl alan be EttenueO Of) 
fat tl~l tb£\1Jo~n~ftl1m rcacb: g I1n ~b£ King being inclu{)£lll.Uitbht 
tbe $cnetalitp of the U1o~n~, fiJaU not be erem})teD bp ([on~ 
fituctton; becoufe Summa ratio eft, qUa! pro Religione facit. 16u~ 
flOW,' bp Merchandize ann Trade lReHgiil!t i~ matntam£lJ, Lt~ 
teroture atltlancen., on'O tbe teoo~ cperilb';J; aU tu{jicb tnonltl 
futTer a uiable need!', if lll:wne llrcre obftcuctetl: ~[PtCtilU)) in 
tbtf5 l1\ttl~nom, Wuteb beil1rr on jftattO, t9 tn a great ll1£a[ute 
mnintatn'o, anD tfJC <lJ:rOl11l1 it felf rUPIlO?teO bp l@:rnl1e, a\S one 
of ita matH ~tHar~. ann tfJctefo:e 31 (OnCelUe tbat 0 ClCbartet 
grnnteO a~ ttl goUt cafc, fo~ tbe Qtrnmlccmcnt of ~rane, ought 
to habe a liberal ann benefictal QCtPofHton in o~IEr tbercuato. 

3J1t tbe ~tntb VEat of King James the Firt1, in Com. Bane. It 
lUaa belo tn one Hanger's Cafe,bp tbe !!I)pmtoll!l of fout 31uflicftJ 
ann tb~ee 'l6atong Qguinn tl]lcr otfJct 3luffiCe"G, ([bnt tI)e Wines 
.of Hanger a Citizen of London, wbicb uttiben tn tbe 10o~t of 
London in tmo ~bfpg,but tl1bcr£of the Wulks were not bloke ttl 
bh,,,Ufe time; ano in ttuo otl)£t ~flip~,tulJtcb bin not antue ttU 
after bta;oratfJ fiJoutn be lTtfcf)iltgen of Prizage. gun pet at tbe 
time \UlJcn tbe Prizage b£came llue J Hanger tnll%) 110 Citizen, but 
a nean Ql:olPS; ann confeqt1cntlp acco:nmg to tlJe l,etter of tbc 
Charter, ann bp common 3lntenllment tbereupon, tboft Uhnell 
oUlJbt to babe patn tbe [)utp; fo~ tbat in trutb ltbfp lUcre tbc 
([;ootJ£i of bhl <f.tf(uto~~ tn pOint of 1010PCttp ann 3lntrrell. 

~nD 
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gnn tf in tf}at cafe a fOlt of ffrainen 4ZI: onLlcltct!on wag mane 
to ettenn nnD elllarge tbe C!f~emption, bCl'onn tl)e JLiteral fenfe 
of tOe mlo~n~; 31 f)ope tbat in tbi9 cafe a plain, HLlturaf uuo 
genuine I!CtPOfittOll at leun, fiJ1ln be ntlmtttcn to £~empt 11 
Cjtjzen, being re & nomine fucb, from tbe Prizage of tDcfe 
l![1ine9. 
~p ((cottn lIiearon i~ tatum from tue Qtircumtlance~ of tbe 

10erfon£;. to lnbom tbbl Grant 111a~ man!:' .. ]t UHlg mane to tbe 
City of London, tbe ~etropolttal1 ([it)?, tbe 1geiltt oltn <lEPt~ 
tome of tf)e 11100le mtnrsoom, tbe ming'a (,ftfJilmber, tOe ~ncr, 
(bant~ tnbereof fiU btu ~offetg b~ tl)€tr «tttffom~; ann fuppfp toe 
~ubj£ct~ tnitb ~£tdratie~, ann tncreafe tbe ~0110Ut of toe ~as 
Holt bV tbftt (!Commerce nnn !(llitalfick ab~oan, ann {frenytbcn 
It bp tude ~btPpt!1g at bome! gun tlJcrefole IJteat tearoll tOere 
t!$, tbat tbe febetal Chatters gtanteD in fauout of tbe City, anti 
tubetfbp 3'.mmunttte~ are gtarttto to· tgem, llJoultJrccei1.le a 
lutlJe ilntl bemgll (!Conllructiort. 

ijjlPOI1 tbi~ grounD it fg tbat fo manp, to iarlJe alill ampk 
~~anus babe been from time to ttme mane to tbeClCttl', bv tbe 
felltral llttngs of England fuccetnbelp: gnn it ia upon tbe fame 
meafon, i1$J appear9 bp Co.8 Rep. The Cafe of theCity of Lon
don, tbat manl' ca:ullom~ aBatnR Ctlmmon 1lihJbt,ann tbe mule 
of tbe <!t:ommon l.a\U, Rnn \nbtcb aUee tbe €ourfe of 3ltUlice, 
nte aUolnable tbete. tbougb no wbere elfe: gs fo~ cf~ampIe, a 
fJtullom to Qrrelf a man fOl Debt befolc tt become nue: g 
~uaom fo~ a 15callle to fearcb a man'~ eouCe fo~ ~ufptciOU£) 
perron~, ann to arreR attn ltuPltfotl tbem: a Ql:utlom ·l1.1~re~ 
IIp an <lftecuto~ map pap a Debt upon a ample ClContract 
befo~e a Debt nue upon 16onn; anti otbers of IfCte nature: 
mbicb cannot be fain to tecetue. todt mJalinitp from a!t~ of 
@atliament; fOl finct tbep tuoliln ..lIe uoin t11 tbcmrd\le~, if p~e~ 
t£nneD to in otber place~, 0 <15eneraI ([onfitlUfttton bp alt or 
~attiamtnt, of tb~ ~ulloll1a of tbc Ilritp, tllouln not make tbem 
gooo tb£tc. lBut tbz great tcfpcct tubtcb tbe l1ftUJ ba~ to tbe 
fZi:it)! of London , fo~ tbe ([aufe~ afoltfatn, t~ tbe tear on lUbp 
fucb (!J:UnOllln ann 10~tbtlenge~ ore aUo\t1' n to obtain in, ann 
babe been granteD to tbe foin CZI:itp , oa no otlJec C[ttp 1111tbtlt 
tbe IlltnlJoom Doe~, o~ bp JLatu can enjo)) tuitbout a fpectal 
gct of parliament. ~i.POll tbc fame 1!ieafon it i!1, tbat bp tbe 
Statute of Magna Charta, tbe Liberties of tbe City of London 
ate fabeD bl' ~nmf, tf)ougb no other '~otun o~ ~itp in patti" 
tulat be llameo, Magn.Chart.cap.9· viz. bp tcafolt of ita ~mt, 
ntncp, ann of tue lltfat regatn tbat London ·i~ of b£fo~e otber 
place~, aa being tbe ruppo~t of tbe ~tane of tbe ~at'on, ann 
tbe great ~att ann ~tl1ple of aU QI:ommotJtti~~t 

~nll ~ .~ 



--

Mich.1 4- Car .II. in Scaccario. 
~p thttll l!icafol1 If.1; 13ectlufc if tbe Dircharge granted bp 

tfJf%1 Charter nin nat £ttcuU to Citizens Wines tmpo~ten eIre· 
where tban at London,it Wouin be a means to lelfr,u tbe G;tane 
of toe (['tp, tubtcg i£t tbe ruppo~t of toe Cltttt;cng. fOl tbe 
City of London beinlJ aa it tuete the ~ilgnllne of aU jfoletgll. 
t(!litatle, cannot be fuppo~ten ann maiutatnetJ tn ita (!l;~allneUt bJ', 
lmpolttng $oon~ into tbe Thames onlp; but tbe Citizens of 
London tmpo~t into aU p"rt~ of tbe Ja.tngnol11 , to fupplp aU 
plate~ tllLtb lotir ®ercuanniie: gnn If tbep no not £njop tbiSl 
<!ftemptioll elfetufFre, a!l tueU a~ in tbeit OWn ~o~t, it wouln 
teun to the leffentng of t{Jett ~rane, Dnn tbiUatt tbe JJcfign of 
<1r):antlng tbem tbi~ ~~tutletJge. 1foJ tbe Wealtb of tbe (It{tp 
artfeG bp tbe fteenom of ~tane1 ann \!Encoutagement gibEll to 
tue qctttien~ bp tutie JLtbettlea ann ~tancbirea, anb bp a fait 
ann cannin 3lnterPJetatton ann f,[onaruction of tbem. 
®~ fouttb 1iieafon t~; 1J3ecaufe tb~~ Grant enut£Si bp wap of 

Di[charge ann Exemption from a )5urtben, to tubicb tbe ([iti1en~ 
bail befole been Hable! gnt! fncb <lr5~ant~ babe attDap~ been 
(lftpounnel1 ma~e beneftctaUp tban othe~~, upon tbtg grounD, 
tbat Favores ampliandi funt. gnll upan tf)iS (5!ounl1 tbe cafe is 
put 19Hen.6.6~.:m;b£Reaor of Edington's Cll:afe. ann 38 Hen.6. 
lo,b. per Danvers, 3lf tbe llling Y\~Jnt to a )aarfon, tbat be ann 
ijlS; ~uccdrl1l~ UJilll be quit of tbe papment Qf ~£lttb~, toben 
gtfluten bp ~atltament ; tbt~ is a goon <15~ant, being op map 
of Dtfcf)atgc# l'ut if tOe Bing a)OuIl1 make a <lD:nnt or 
~elltb.£j to ll'?grattt£n to bim bp l&,atIiament, ibe aslant wouln 
be \loin, 22 Ed.4. Grants 29. ~bframe app.carS) bp Charters of 
Pardon, ltlbicb ate allliap~ £,tpotlnben tttenfibetp foZ ti)e putt}? 
~fl $encral Pardons by Act of Parliament; aSi tbe Stat. of 
43 Eliz. cap. 19_ Of Pardon, citen 6 Rep. in Edward Phirton~s 
Cafe: ~be aLl (ftcept~ tbe, ~lgcef~ of Cap' Utlagat' ad fatif. 
faciendum, tiU Cucb time a~ tOe pattp ~uttaU1£ll make (attfll 
fitttton ; pet it 1.6 beln ann atljungen, tont tf be nie befo~e 
(atifuctto-n mane ~ b{~ ~t£CUtOl9 tUap make rilti~fattion, attn 
fi)all tlJ£teupon be, anmitteD to the benefit of tue ll:lattlon. 
~oCo. 7 Rep. 18, b. Sir Tho. Cecil's Cafe , 3lt t~ bell) upon 
tbe ~tatut£ of 33 Hen. 8· cap. 39. fo~ al1edging, pleading, and 
declaring Matter in Law, Reafon or good Confcience in difcharge 
of the King's Debt 1 tbilt tbe fain ~atute lloe~ not n:tentl to 
tbe c[afc9 onlP .tbat nre etp~tlP tIJ£tt p!Obincn fOl jl but to aU 
otber craCeS) bl' Cl1:onatllction. mbet£{a~e fince !actss ann ~bat~ 
tEtil of <I3Zilce anD lI30untp fin be aUll(tp~ teceibetJ an cfttenllbe 
31nterplctaUon, ot ,lea11 fo fat fo~tb an tbe lUo~n~ wiU bear, ] 
bope tuat ttl tbt~ cafe tb£ <l!battet, upon wllteu tbe i\urffton 
ntlfe~, befna a (battet of C!5!ace." tutU r£tei\le a lik~ tlttfrp~£, 
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tatton fo~ tbe bonoltt of tOe ltlmg anO benefit of tue ~ub~ 
jett. 
~p fiftb meafon i~ grounnen upon tbi~ m.ule, WOld) {JolD!; 

ill aU ([afcS) of <lfS~ant£) from tue Ql:roUln; viz.fJtbnt tbe llltn!J'£t 
(]5,tmU; fiJilU be conftruen larl,J£tp ann Itberallp witb rcfp£ct to 
nU fucb tfjfngs aa ate in particular t\tanteD up ~al11e, tboulJb 
110t tuitb rcfpl'ct to aU futb tbhHJ~ as mal' feem to be comp~iieil 
tnftbin <l5enctal tuollJU. Co. I Rep. Altonwood's Cafe; 3lf toe 
iatng gtant Bona & Catalla fclonurn, ~bHtJattonz ann tbtngfl 
in galon mill puf£); g~ Walter Chief Baron flin in Clayton's 
<ltafe, 4 Car.f. in Scaccar. tilJpOn tbe Stat. of 21 Jac.LOf Pardon. 
tbat It ban been aUjungen ill Mich. 39 & 40 Eliz. in B. R. Inter 
Effington & Barker , Pafch. 12 Car. B.C. ilt an gafOit upon tbe 
Stat. de 2 Ed. 6. fo~ paVll1Zl1t of t()I:ttlJe~, it UHlfj beln clem:I)?) tbat 
tf tbe iliing ma\e a Grant of Tithes, All fo~tg of ~ttDE~. para 
tberebl': l5ut tbc Doubt iii tlJClt cafe lUa~ occafionen bp a Vide· 
licet in tbe <1fS~ant,viz.of fuch and Cuch things; ann tbe Sllluefftolt 
lUd£l, mbetbet ~ttlJea of other tbtn!J~, tbat Ulere not namen, 
wouln paffJ; but if toe Videlicet bllO been out of tbe (!tafe, tbere 
woulo babe been no fcrUj.lle, but tbat all ro~t~ of ~itbe~ ban 
pa[ea. @)o if tl)e It\ing (!l;~anta ·Conufance of Pleas in Debt, 
tbe <ll)~ant ette"n~ to Debts upon meco~n, aa tueU aa tootbet 
Debta: Long's Cafe, Hill.2.2. Car.I.B.R. I I Hen. 6. 50. GlaRe ot 
<lrSoon~ fo~fetten pro felonia vel alio delicto, per quod forisfacere . 
poteft catalla, ettenll~ to SlDutlawu, fn Debt o~ ~rerpar~. 
Hob. p. 3°2,3°3. Holland verf. Shelly: <lI:'S~al1t of tbe gootlfj of 
Outlaws crtelltJfJ to aU manner of ~lltla\UJfes. ~o tn tbt~ 
([afc, tbe Citizens llJaU fJaue aU fauout of betnlJ tlffcbargell of 
Prizage, lUbicb tbep map baue tnttbout offerlng mtolence ann 
31njurp to tbe mOrD~ of tbe Charter: 15ut fo~ tb~ Citizens of 
London, to be bifcbatgeb of Prizage fo~ Wines tmpoltell £lfe, 
where tban at London, ifJ au mncb wttbtn tIJe JLettet of tbete 
Charter, a~ to be btfcOargen tbct£Q( fo: Wines fmpo~ten into 
tbe ~olt of London. 

®!' fittbJl\eafon t~,Ql:bnt tOe place of 3!mpo~tatton f~ not limit
en bp tOe ~bfttt£r, nOl, a~ 3l concetuc,oulJbt tt to be limtretl unn 
rellratn£ll bp <n:ontltuctton: Ubi Charta non diftinguit, nee nos 
difiinguere debemus. ann it i~ a general lRttle, tbat Clauf~la 
Generalis generaJiter eft Interpretanda. ann nnot{Jet ~attm 
tne babe f tbat Propofitio indefinita xquipollet Univerfali. 
2. R'l4. 2. I Ed. 4.44. 3lf tbe King (3~rmt~ to (ltl gbbot, tbat be 
flJaU be ntfcbnrgcn of the papment of ~el1tb~ IJrante'O per 
totum Clerurn Angtire, tbere ~cnetal1tlo~D~ llJaU nfIcbarge 
fuel) an abbot ftOln toe papment Of ~£ntba JJrantell bp tbe 
Q.tler!J)! of tbe 10~obince of Canterbury, tbotijJb not granteD bp 
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tOe Torus Clerus Anglia:; illln tbougb tbe abbot bimfelf be gnc 
vf tIJ£ QD~antolfj: 1Becaufe fncb Granrs of Exemption ann Pri
viledge babe alwapa ban alarrrf ann beneficial QLonfirurttOl1. 

lit ba51 bern tlronlJlp objecteD bp tbe otber 001.', tbat in tbh; 
betp Charter, tbe Qtlaufe6 tbat go b{fole anO folloUl aft.,~ tbi£' 
Q.tll1ufe of Difcbarge of Prizage, ilnO hlblCb concern tbe ~ltlien£) 
bring ftempten from Purveyances,&c. babe tbefe lUO~OS:; in tbcm; 
viz. tam extra quam infra Civitatem: mb!Cb tnO~ll~ be.tng not 
infertetJ tnto tbt~ <ZJ:laufe concerning Prtzage, tbep Infer t(Je 
3lntention of tye ~~ant to babe been, 'Qtbnt tbep fiJOUltJ be tllr~ 
chargeD of Priz.age onlp fo~ Wines tmpo~tel1 infra, anD not, extra 
Civitarem. . 
~o tbh1 31 anf11ler, Firft," ~bat manl' ([Iaure~ are fuf£tten 

into Patents. ratber fo~ etplanatton tban to rnlorge toe <!l)zunt ; 
ann fomcttmcr; (ltlallfeg ·t&at ate not at aU necdTatp: Qntl tue 
like tllc fee tn getg of ~atliameltt. vid.lfi Rep·2.4.b. Porter's 
Cafe, anti in 4 Co. fo. 72. b. Burrough's Cafe; if tOe Bing make 
a JLeafe r£lltJtttng ment at tbe 1liec£tt of tUe (lEtcbequet, ol in~ 
to tbe ~anns of bis; 15ahff; ttere \UOltl~ ate teounnant; ann 
tIJe lLattllUouln tmpl!, tbem, tbounb tuep wnt 1I0t etp~(ll: ilnn 
tbetefo~e if tbe iL\{ng tlJoull1 <I5~aitt tbe :llict1crfion of Cucb a 
JLeafe ouCt, tbe <l!)lantre muff bemantJ lbe 11\eut upon tbe lLanD. 

Secondly ~ ~be (lrtaufe m tbhl Charter tbat concerns; dif. 
charge of Prizage, ftllpo~t~ a 0~at~t of il qutte otber tuing, 
ann of a nifferent nature, ann tIJ8t bag no tep£l1lJ£lllCe upon 
tbe ~Iaure~ Pl€Ceb£nt o~ fubfcqucnt: ~ut is i1 <2J:lnufe tuat 
aanll~ bp it f£lf, anll t~ not affecteD bp anp [[lOlO~, tbnt map 
be {nfetteD into nnp of tbcnl. ann tbfu mJV UlJpeat bv. tbe 
C[afe afo~t~(tte1J, of Rolland and She~Iey, Hob.302,30~. mfJ,cl'C 
tlit mmg <1i51t111ta tfJe (l5000i1 , quorumcunquc Utlagarorum & 
Utlagand. lOut tye ~Iuufe p~L'c£ntng ll1£ntiona. omnia & 
omnimoda bona & catalla quorumcunque felonum, ann tbc 
~Iaure fubfequent i9, omnium & fingulorum pro felonia in 
Exigend' qua}jtercunque pofit' & ponend. ani) tbe ~u£ftton 
l.Ua£$ , WfJetl)ec tbe QfJoon~ cUll) QLbatt£l~ of " 1ger(on Out
law'd for Debt or Trcfpais patTeD bp tbia ~lant ~ allD it It1a~ 
refoluetr, tbot ti)Cp Dill, tbOLUJb that ([Inure of quorumcun
que Utlagator' & Utlagand' UJa$ pllletn bctUlitt ttuo ~lflUr£~. 
lnbicb collccrnclJ 1felol1rJ! ann ibe taeafDIt giuen i~, becaufe 
the middle CJaufe of Outlawry frands perfect of it felf, and 
without dependance upon the other, though it be amorigfi: them: 
9ntJ bp tbe fame mearan. tbta (tlaufe cont:£rning Prizage, ouabt 
not to lore anp tb1l1\J of it'~ fOlee ann effut, bp it~ beillg pIal 
cen a~ it t~ ; itmbi£b 3! concrtbe to be n full ilttfwec to tbat 
~bjet1fon. 
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®p Seventh JIieafon is tlJia; viz. bt'Cftufc toe Priviledge 113 
annett to tbeGoods, ani) not to tbe Perron: ~i1 on tbe otbCt floe 
btlG bren ilJJrren, anti ia rUi'oent bp Hanger's Cafe afOl£:utcO: 
~ntl confequ£l1tlp wbereutt tbe Goods of a Citizen atc tmpoJt~ 
en, tber~ tbe Exemption takes place: ann tbt£} ap11Catf$ bv tbe 
[{lolniu!J of tbe Grant: ]t ti1 not fatn tbat cuerp Citizen fiJJU 
be dHcharged, &c. but de Vinis Civium nulla prifa fiat, &c. fa 
tbat tbe (fllee llntl ilrengtlJ of tbe <[lflufe rdbl upon tbe ~lo~'t1 
Vinis, ann tbe [mOlD Citizen i~ but tbe <If}£uitlUC ~are to It, 
ann a [[(o~n tbat apPlop~iates; tfJe Wines t~ tbe Perfons, \lJbofe 
Wines \t)cte illtcnllcn to be fo £tcmpteD. ae ill tlJc ~are, 10 Hen. 
7.8. a. 3If 11 9)3an (\1)!nnt Cufiodiam prati & arborum vento 
prollratarum, tbcre if tbc <ID~ant~ talte anp [illml1fala, bt ft),lU 
ilCCOUHt fo~ tbtm: )But if tbe [[Io~ni1 ban run tIJu~, viz. Cufio
diam prati & arbores vento profiratas, be tl)oultJ iiot babe nc, 
cotll1tetJ fOI tbem. 1fol tn the fitff {[ar~, toe (tiut Of tbe $Jani; 
a~ to tbe ~reeG, nepentH, UpOIl tbe firH [[1oliJ Cufiodiam; 
but tit tbt otbet Qtafe, tiJe '[iop Arbores, betng put in tbe. 
~Ccufdttlle ([afc; makes; it u ftparote ano niftintt <Ifj~ilnt.~o 
in OUt <lCafe., the effectual [[[O~O, Ulbftb gO'i.1crn~ tbe ~etiont 
ann tutti) luutco tlJc Priviledge tun:o, t~ tbe mO~l1 Wines: gun 
tber£'ro~e, tnbere the Wines nefcttbeD in tue Grant ate fountJ,viz. 
the Wines of CitizenS, tbete toe Exemption tnke~ Place,' be it 
wbere it tntD. . 

Eighthly, 'fl.be place t.nbere Prizage llJaU become nue, iJj but 
(lttrcumtlantiai ann accttlental, 'anntb£tefo~£ ft)nU foUoIn ann 
attenn tbe fUbllfmC€; ag in tbc ~are 9 Hen. 6. 
mutte a ~alt (Jlj~Jntg ~ommon ubicunque averia fUll ierint; 
tvece tbe <JI)~antre map put in uta 15eall~, lUl)en ann lDtJtre o£ 
rom; becaufe toe <l5~ant of Common ir; tbe ~ub(fallCeJ ano tbe 
Time nnll Place fi1110t. ~O bere toe Exemption feom tOe ntlt» 
of Prirage ifJ tbe ~ubllance, Iitttl tOe Place but <Zttrcumffantiaf 
ann gcctn£l1tat. 

18ut It ba55 brett objtcteil,. tbilt tbf~ Priviledge Da~ neber been 
enjopen, but tn tbe Porr of London, ann [bat tbet.efo&e tbe 
Charter outlot to be fo conlltUeD, a~ not to £.ttenn "to other 
Pores. 

31 gurtuer, Hrft, l!t:bat {n'Oren Cullom anti Drage, litU in 
fome cafcn ftttntl an Ancient Grane, bfl'Onn ltlbat tbe mOln~ 
In tbemfelbes tuouln otbettuife tmpoJt; a~ tn tbe Ql:afe nfole, 
ntentionen, of tbe 1fo~eft of Savernacle; tn 1Ubicb ~afe, tbe 
<3~allt mafj c.tteni.leD bp tbe bettet ~ptntol1, to cattp t(i;1tbf~ 
not compli~en tn tbe Videlicet. gnn (0 in tbe 9 Rep. in tOe 
Grafe of tbe Abbot of Strata MercelJa. 
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)But Non u1er, Wttt nei.l£t Dellrol' tbe naltnttp of (1 ®~ant of 

tbin!J9,Ulbicb no \lOt Ipc in 1fo~fdturc fOl Non-ufer, \1lbtcb t~ (iue 
qrafe. 

Secondly, 31 fap, if otber Citizen~, O! t~e D~f~l1nant bfm, 
felf llOS at anp tfme O! ttme~ lURluen tbl~ Pnvdedge, tfjat 
ouibt not to turn to tbeic o~ bt~ P1.£jutltce, \lll}cneuet tbep Ol 
IJe ffJaU tbfnk fit to claim it. $Ol If anp ~an babe a fegnl 
Dtfcbtltgc of Toll, Ponrage, Murage, &c. nnn fiJan nottultU; 
Hanning fubmit to pap tbore VUti£9, be map fOl' aU tba~ ll1tlft 
upon bt£j Priviledge, lnbfl1 tuet be pterdt~. 

Thirdly, 1gerbaps;; fome 10etfol1fj ; ile cbofe ratoer to pap it 
fmaU fum, tbnn to contenn tbe matter; but tbat IS Ito argu~ 
t1lettt. tbat tberefol£ lUbell greatet rum~ ate tlemanlltlJ, tbep 
ougbt tbfn to fubmtt in like manner. 

16ut beOnE~ aU tbh~, me babe it tn P1tlof, a~ fat a~ a ~ej: 
gaUne is capable of being p~onc1Jt tbat Prizage ba~ not b£tl1 
pain fo~ Citizens $OO'O~, tbou!JO 3Impo~t£n elfftnbete, tbnn at 
lbe Port of London. 

~1Je annetfe ~iirtp relp mort upan tbe <lLafe of tbe Cinque .. 
Ports, tubo uatle tue ltlte Priviled ge fo~ t(1etr \t5oong, It ottnl tl)~ 
Ranning ltlbtcb Cfap tOtp) it waif atljutlgen in Trinity Term, 
7 Jac. I. in Scaccario, ~bat tbat Priviledge nin not crtenn b£~ 
ponn ttle Cinque-Ports, but \Ua~ <ltirEtunfcdb£~ mttbtn tbffe 
own J1imit~. 
~o lUbttb 31 Qinfiuet, Firfr, QCbat if tbrtt Priviledge be ctrtr~ 

cUmfcrtbrn tuitbin tbeft tlwn ILnl1it~. viz tbore of rtetr OlUn 
Ports, pet tOep babe a [at~et boUtt1lilrp tban tIll? Citizens o-f 
London, lUf)om the l!t!·Jiutifffi <!Connect 1l10UlD rci'ftatn a~ to 
tbi~ Priviledge, to \:Vines lImpoJtetJ Into tue I)ort of London 
onlp, maere tbetr ")eUItH, (Ire fo~ rbc moff part b~1;lftttt up : 
~t1t1 tfJerefol£ tbe 3Jnbabttant~ of tfJe Cinque-Pons, btlbe tbz 
mOle JReafon to be ~ntt9fien. 

lBut Secondly, ~bat Priviledge of tIJ£ Cinque-Ports, ffani]~ 
wooHp upon «ngtbet jfoumJatioH, tijun tuin of ttl\! City of 
London : 1fo~ tbe Priviledges of tbe Cinque-Ports tunc firtf 
<i51onretJ ttl tbcm, U~ {!ppeat~ bp tfJiZtr anCiEnt Qlarrers, tllbttfJ 
31 i)atle fcen" bV t{~aron of tbcir perronal attcnbol1Cc to oPPQf£ 
1fol£tgn 311lbnrlOl1~, ann in (onOn£tation of tbe ([barge ['bat 
tI)rp wete at therein, an1) tfJe l!)il?;ltll, ttat tbtv. Wcre to tUIl 
tJ}ercbp. Qtnn to £i1COUfane tbcm to ba tf)e mOle Dtligent ill 
attennlllg upon tbt~ ~etllfce, 111£t£ tb.ctr Priviledgcs <i5l1lnt1 
en to tbCUl: ~nn tbat i~ tl)e 11ieafon, tub\) tbeit PriYiledges 
00 not £rtenl1 beponn tbe JLtll1it~ gf tbe Cinque-Pores, from 
h1bfcI) tbep oU!Jbt not to receDe. lf3ut tbr Priviledges anti, 1m, 
munities ~lal1ten to tf;C City of London, ate upon anotbet 
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Cl)l8unu, viz. becaufc It. ii tbe Metropolitam City, Co~ Regni 
& Cameta. Regis. tbe JLtf~~ Couree ann fcuntum of uU ~et:: 
cbanntfe nnn~abe, tubtcb fucntftjetb ann fupp.ltctb tbe WOQU 
Jitiltgoom \nUb (ommODities: .ann tUercfo~e tbftt Pllutletl«, 
es tDitfj tffplct to ~tnnt, ou;bt in 1Reafon to be all e.rtenftue 
au tbett ~tal1e tt felf. m.bt'fl $eafolt.,tJOZ~ not boll! httbilt 
ctare, of tbe Cinque Ports: antl tbetefo~e tbe; ~JIumellt n~~tnn 
ftom t{jem, is not cQnclu{iue. 

31llJaU conclune wftt). t-be5a>tilt~te of I Hen.8 .. cap.S'. ®lbtrc:: 
b" it t~ ~:ttatteo,. ~btJ' no C(tti,~tl of London; o~ otbet· tOe 
Bfngs eubitCb1~ 3lltlJa~ltlng tn al1l<~tbtt ph1C& ~tempt from 
_,iJa[(e .. t1tatlcullom0. anp Gtb~t. ~enll <l5oonn llt tbett OlUfl 
~amd in any place, upon ~ail1 of f-o~fett.iO~ Double tbe lnll~ N. B. thele 
of tbe Ptrizagc : Hlbe.tf~ tt OH'R.~~,~Q ~ap'~ b#1!, ~be, 31u~.gUlent words ( in 
of tb4lt \&atkamtllt, tiJ~t the ~ftp o( Lonuoa IJil'l\ f~(b n Privi -any pla,ce) 
Jedgfl" Ita 1 COltttnlJ flU· J1. ~ope ~b£GtoUtt Ul'U-~ of We faiue are not in 
!1DpjnfDn, anb glUe JiUDgment fOl tbe Dcftnnallt." . the Statute; 

a fem 11(1J?~ areet, tbe Barons· neitbertn toete 1lDpinia~, 
feriatim. .' . ' . 

Baron Turner, JUbJlmtl1t oUlJbt to be Biben foa tb~~lnin~tl\. 
fo~ 31 tau it tbat tile Citi zens of London, ate "O~ ntfcba.tBen 
Of Prizage In tbe Out·.Pons: <5.~neral IDOl!!' in ~Qe ItnlfSj 
.atents, (ban not aUlulp, be <l3tneraUp erpoun~n, but bo au. 
mit of man" 1lttfttirtton~, ®,uaUficatton$S ~nn' (ftceptiol\~ ; 
anb fo bo tbe fSlantlJ of @)ubject. tn fome Gtafesf: Q~, if a 
man <lfSJant to anotbtt omnes Arbores Cuts, frutt.~tee. no 
not paCs tberrbv .Secondly, 3!f t~e iUOltlSf of tbiS Grailt tbOlilU 
be tttenbtl1. to AU Ports, It wOUlD be a gttat p~ejU'btce to otbet 
.etcbant~. ThirdJy, Prizage tlll1~ an ancient Inheritance itt 
the Crown, ann tbetefol£,. tlJlU not paf~ from tbe Bing wtttJlI 
aut exprefs words. F ow,'thly; lBtcaure tbe ~laurefJ in tbe 10o, 
tent, wbltb ate botb Plecenent Dnn fubCequent to tbe ~lnure ill 
quefffon, anti lDbtcb ,contatn ~lantS of Exemption t~ tbe Ci
tizens of London in otbet matter", babe tbefe e~p1~rtl \tJo~ng, 
viz. tam extra. quam infra civitatem prxditlam .. ann Fifthly, 
Cbe cJtafe of tbe Cinque-Pons, tnbi~b ba~ bam ,~,b 'ann inO~ 
neb on bp tbe ~laintUru Qtounttl, appears to me to be a QI:afe 
in point. Whereforc,&c. 

Baron Atkyns, atguen rOJ tbe Plaintiff too; Firft, ~£caure 
n~thing thar is matter of ~rerogative,.- can pafs ff~m the Kin~, 
WIthout exprefs and determmate wqrds. Hob. ~41' In Stanhope s 
Cafe againft the Bifhop of Lincoln, WilIi~ms and ... AdalJl(on. 
Secondly, tip Cgm418ltng tbe lnOztltng of tbts 'laufe, tnttb tb~ 
1no~nfU{r of tile €Iaufer; befolE ann aftet, it appeata not to bab£ 
b~n tbt King's lntentton, tbat it llJoUID par~ per totam Angli .. 
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am. Thirdly, '(to put fucb a conftructtotl,- mouro (£nn botb to 
tbe King's nlrOonOttt~ !lnD to bi~ iofg: ~o biU l.ltt1}onour, bp 
mcafan, tIJilt fo grt~t a number of bi~ otf}er ~UbjfttSS \Douln 
receiue a p~tjliotc~ tl)Crebl'. ann to bi~ lor~, In tcfpttt of bi~ 
Dum llltbenue, wbfC{j wouln be DlmfnHl)£il. Fourthly, 15traufe 
fud) ~atentg bnbe been ufetl to be (ounruen cttittlv, a~ appear" 
bp Sacheverill's Cafe. gnb be tbat enjopS! tut. ~~tutl£nge mull 
be Civis & liber homo, fere of tbe <!tit!" ann an lnbabitant 
lnttbfn tbe ~ft)?, nnn a Pater familias to~: 1~ be.totll1t anl' of 
tboCe qualifications, be t~ not tntttt1i£tJ to tbl6 Priviledge; ass 
wan refolue-n tu Hanger's Cafe, Moor, Cafe 112.0. eotbat tbis 
Grantba$ bren t.tpounUtl1 firiClly. vid. 8 Rep. Jehu Webb's 
Cafe, upon . $~alltSf of tbe Uke nature. vid. Sir' John Davy's 
Reports 7.8, &c. Ie Cafe de Cuftoms payable pur Merchandifes. 

Hale Chief Baron grlueD 011 tbe fa'me One. Fjrfi~ $£ fOUl 
tbi~ Priviledge ougbt not to be ftten'OelJ to tbe Out-Ports, be, 
caure tn tbe B{nlJ·~ <If)~slnhl, 3lttll(fin{t£\110~ns no not impolt 
an abColute tILlntll£tfalitp, aSJ apptllttf i b)l ~n Citafe ({tell in Sir 
John Davy's R~ports,p. 17. a. viz. ~be Btng ~l1n <If)~anten to a 
Venet ian ~crcballt, tfJiltbe "louIn be ,quit, de omnibus Cuftum
is, filbfidiis ~ & Impofi~ionrbus, '& omnibus aliis denariorum 
fummis debitis & folubilibus pro qUibufcunque Merchaadizis; 
iinportand', &c'; ann tbat be "Jouln be -'as Free asrhe' Ci
tizens off:.ondo~. 'l51' colour of tDbftb Charter, be claimeD 
to be frcf· af p'rizage. brcnufe bv. a SpeCial Charter,':. tbe Citi
zens of London lUere llifcbar6'en tbettor. gnll pet it toag 00. 
jll'Og£tJ, t{jat tbfSS <l5latlt 'Otn not ntfcbarg't bim of Prizage, bt~ 
enure Prizage. l~ not fpcctaUt' crpleff in tbe <If):ant. Vid. etiam 
2.' R. 3.4. ann in OUt Qtafr, tbe Grant map tuEIi be fatt~fietJ, 
lDttbout rucb a <15enetal ~.tpofitton, as) tbi~. Secondly, $e 
arguea ftom tbe nntute of tbe tbinlJ 01ftilten, Wbic{) lDa~ an 
]nteritauce in tbe Bfnl!, ani) an antfent 1Rtbenue of tbe 
([rotun: ~:ntJ there is a great tJluetl1tv. beUt1t.tt <i5lant11 mane 
bp tbe IUnlJ of tbfngs tubtcb tnere not benet!, tn btmftlf befole, 
but are, a9 tt tllttt (teaten bp tbe <if)Jantfl mane tbcreor, a~ 
€temption from ~oU; anti <l31auts or tbitllJa, tubicb PltCe, 
bent to toe 0lQnt6, mere actuallv parcel of the Binga Jaebenue: 
lin 1tlbiclJ Ifln CJtafe, fpetta{ tuol'09 are tequtt£tJ; a~ appears 
b1' tbf Qtafe in Sir John Davy 110W citen. Qnb "t app£at~ 
bp the Red~book in tbe Excl1equer, that <I5~dntG o.C~temptton 
from Prizage, '. llla'Oe to tbe ~ftcbants of Aquitain, attn of 
otbcr fOletn placea, tUll tn tbtfe tuo~n~, per totum Regnum; 
Dll'll tberefoJe "toe map reafonflbtl' cOl\ctune, tbat tbis Patent, 
tuotll'O bal)e brett cOttcetuen in tbe fame tDOIt!SJ, if tbe Jlltngs 
intention ban brel1 (u(b. 

Thirdly, 
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Thirdly, $e argueD ftom tue nature of tbe plac£', t.J tnbicb 
tbitt Grant Ula~ mabe; viz. tbe City of London, t11btcb ba~ a 
Port sf it~ olOn Of n large "trent, ann tber£fo~e tbece K:3 no 
necdfttp of tonfftuittJ! tbe 19atent; fo iU, to llllruarG'e tgetll 
£Ifewbere. 3if fuco a <If)~nnt toere mane to tbe '<irown of Sa~ 
lisbury, tubcte toete tlJ no ~lllt, tt were reafonable to aUotn 
tlJe iltfcuarlJe to run per cotam Angliam, becaufe tbe $Jant 
cOtlIn not anmit of an!, otuet 4lConllruction. FOllrthly, $& 
(onLiOeren tbe JUtlltnet of t{H (j!5Jilnt it felf; 31n a <!£S~ant mane 
to tbern bp ll\!n~ Hen. 3. Prizage i~ £tcep!£lt, bat {n I of Edw.). 
it ts temitteiJ to tbelll. ann bere Firft, tbe confinecoth;m of toe 
~atellt is :Local, pro melioratione Civiurri. Secondly, ·{!toe 
([InureS bzfolC ann after fJ~be ~pectnl tno~tJ J , tam extra quani 
infra Civitatem., ann fal gutlJo~ttie~, it ba~ b('en lOju'Ogco lii 
tbe<ICafe of tbe Cinque-Ports, upon l:lltke cJ.l)~ant.ttlttfJ t~t£) befoJe 
Wj, tbat iUCp fi){lU not bz Dtfcbatgen out of tbe Ports. ')5uttf a 
~bip bounn fOl tbe ~o~t of Londorl, fiJouIO bp fft£r~ of [[{ea~ 
tbft, 0: otuetUltfe be· fOleeo (uto aup otbet Porr, in fucb a cafe 
ag tbat, toe. Citizens ate to enjol' their PriviJedge, a~ well aa if 
tbe @bip ban ntttbeO ttt tbe Port of London: ann Co it wa}l 
belo 2; Edw. 3. " 

ann acco~'Olllglp it wru> Decreed for the Plaintiff tbe fame 
~ett11. 

Richard Proctor Efq; ver{lU Francis Philips Erg; 

I~ an action upon tbe ~afe,' fOl niaurbtng tbe 1&lahUfff, to (2) 
take toe :JNe.s ann otbet 10~ofit.s of one of tbe ]ut1D'e~ 101ace~ 

1&1 tlJe~betl1f.s <!Court tn Guild· HaU;Londori(tbe actton being lato 
tn London) after J~ot!.tUllt~ pleail£il b~ tbe Defenl1atlt, anQ 
31true tbereupoll, ~be 10lntntftT furllltfctl to tbe ([ourt, ~bllt 
the 1018C£ Wl~!) granten to bim acco~bfng to U)C Ulfage Of tbe 
<1tttp bp tbt Mayor llntl Aldermen. bp tDbtcb 'miitle be tua~ ,tn: 
ann tOat tbe Mayor j Aldermen anti Commonalty of tbe <JI:itp 
in Common Council arrembIeO, pietcll'O a I~'itl£ to tue placing 
of 3lu'Oge~ tijete: ~o tbat it t!j lUte to come ill quelltotl ttUtHtt 
tl)ere biUtnct patttelJ of tbe (!tolPo1ation, Ulbetber bn~_ tbe bettec 
1l\fgbt to plate 3lutlg£~: 2ln'Obereupon be p~ap'o a Yen. fae' ta 
a forcin County, aU tb£ Commonalty of tb~ <U:itp of London 
being concetnen tn tbe rueccf£' of tbe rm;tt~l. , 

16ut per l-Iale Chief Baron & totam Curiam, tbe ~Utmire I£) 
not fufftci£llt to a111aro a Venire facias to a forein County, 
Firft, ·l5ecau!e it ilo£~ not appcttt tbat t~e ~iUe will come ttl 

)5 b b 't, Ql4eftioli 
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qHeltion upon tbi5 3llTue: jfo~ tlJe Defennant mal! p£t~apg inIfre 
upon fome otbet ~tt!e, ·o~ .tbQt be bas; not taken tbc ~lOftt~. 
gun tn aU tbe ([afes tbtlt {Jaue been etten, asl in Hob. Rep. 8 s· 
Day and Savage's Cafe; antJ in Smith and Hancodte's Cafe hr. 
B.R. ann in tbe Q,tafe Of one Bowbridge, it ilPpeat' £I by tbe 3\ifttt 
tuat aU tbe ([ount)? Ula~ con~etn'o; otbcrttll fe nO' forein Venue 
OUgut to be aUlarlleti. gnn in tbe ~afe· bettneen Day and Savage 
tbe fID.ueftioll tna~, lUf!etber tbe ]lTu£ fflouin be ttittl bl' Cerri· 
ficare ~ o~ bp a Jury; ann not hlbetbet a Ven. fac' l1Joutn {true 
mto a forein County. ~nn [n tbe ~afe gf Smith and Hancocke, 
tbr Drfcnnnnt In t(11;terpaf~ lIuffifien bV btrtue of tbe Cuftom 
of the City of London; fa tbat tbe Qtttie~ being concerneD 
tn toe <li:aufe appearen op tbe Ilfue, ann not bp Surmife. 
Secondly, 3Jt no£~ not appear bp tbtg ~utmm~ tbat tlJere ig 
not a fufflct£llt UllUlb£t of 1Ftrebolnet~· ill tbe QIitV· tLT lrp tfJt£t 
31ffut, tuba art not :ftre of tbe <ltitp, no~ tnttbirr tbe ntlltcf\l of 
the ~ttp, Wbicb ougbt to appear, fo~ elfe tbet£ llJallnot go a 
Venire into a forein County. ann in tbe cafe tn Dyer 2.79· h. 
concetnut!Jt1)e ~ijaomof tb~ <ll:ttp of York, tbat [[tares; fOlein 
boUgbt ann .fo~tgil foln lllitOin. tue 1Ltbertie~of tue \!titp ftJoulil 
fie' fOlfeiten anIl feifibfe Dl'- (be ~apor, <IL11fcount$ anll ~itt:; 
1~9, tbe Venire facias ~ng fl1.ll£ttl.1ell to toe ~Drttf( of Yotk· 
lliire, upon a @iuggelfh.1tt; tbat' tuetetua~f not a fufficitnt l1UUb 
brt of 1fteebotnet~ witb(n tfJ£ <!titp, not ftee ·of tbe €ttV,', 
to ttp tte 3lffue; a~ appeat~ bl' Bendloe's Rep. Cafe 39. 
Thirdly, 3lt· . is:;, not bert furmtren tbut tbe Title wtU rome tll 
qU£lffion, but that it map- come In tiudfion; tubi!b· t~ 
but it May be. Fourthly, g,:; it appear~ bp toe ~tiggcftion, 
tbe <Itonteft, is' betlUitt tbe ([OlPo~atJon of tbe flI:ttv it feU; 
nUll tue mueftion fa, [[{better tbe Mayor and Aldermetii, 
01 the Mayo.r, rAldermen and Commonalty, Atfemhled. in 
Common Council, babe to·e· RinDt ta place 3!unge~ tfJete': 
~o. tfjat tbe ([ullom of tilt ([It)? no('~ not come' trtrrctlp In 
qucaton btttltitt tbem nnn a ~ttaltger, bnt amonJJ{l tI)£mrctu~. 
Fifthfy, 31f tUi~@>uggeaton mete atlmtttetl to he goon, pet til 
cafe toe otber an..c llJoultl nen)) tOe fact of it to' be ttur, bow 
tlJoulD it. be tttell rClCo tnbom fiJOUliJ a Venue be mnatnco to 
trv tt.~ ]11 aU care~ of forcin Venires, ttep nte nwarnen eitb£t 
bp Admittance o~Confent of the Parties, 01 upon il Nrent dedire, 
o~ il. Demurrer overruled; as)' app!at~ PI. Com.79·b. and Dyer 
3°0,167. ~o tbat upon tDe tufJol£ matt£tlb£lnt6t££n; tbat tbt 
Suggefiion \Uoulb nat aill- the 10 I a fntt ff. 18ut tbt; ®dutt gaue 
tim icane to illl1£ni) fih' Sugg~fi:iOfl, ttl tegarn tl)e l'tltnnaut 
ban ndtb£t pleaded nOl demurred to it. 

, 

Hobart 
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Hobart ver[U5 Barro\,{. 

A Prohibition wag UlOUZtl fo~ to tl;e Delegares, npaH li 
~Utmtfe t[hlt tbe Will in queftion conCH aii:0 'r1Ji1HnZl: (3 t 

~lJOil llibiCb tb£ cafe app=atcD to bz tbul3; Viz. (~Uete W:1G t1 
'Will p~ouen in QIOlnmOii jfo~m, unn aftettU2tdlfJ the t~li!intlff 
fumjcfttn!J tbilt tte ~cftato~ tliln maue anotiJcr \Vill, (m::-l J 
Qtrll1tert atfUn1J upon it, tbz ~i(Of1i) Will tl1£t~j fem:,snten to be 
f)U Will. from l1JlltCb ~entnlce HJere t1)(t~ (ttl Appeal to till? 
Delegates: gnu tl Pmhibition IDJ~ na111 ~ppen to t{Jem Caufa 
qua fupra ; viz. brnmfc tf}s 'mir:RntO~ l,tHf ~~lil30fen !}f Lands tw 
bir, Will ; 1nh~q) !~ ft ~l.i on ~romt I f.:~ n Prohibition prima facie 
6 Rep, Mountague's Cal'e, Brett &.Netter's cafe, Cra.Car.p. & 
Dennie's CaLe,\b~~:tvb1Cb tu[t~ tn cafe 0:' un Appeal,tlti OUt cafe tfS. 

Hale Chief Baro-d:' ~fJe (outre Ula~ at Urtt .t~i n;mnt a Prohi
bition upon uU fucb $E'U[(gzilioiU5, una if upail the ~t{ai tt 
app:arctJ ttm notlJiug hJfi~ nifpofen of tn tbe Wilt, but Land, 
tben the Prohibition ttlu~ perpetual: 15ut if there W£tC a perro
nal E!l:ate, anti an Executor in tbe cafc, UJ£n a Confultation UJa~ 
atuatOftJ quoad,&c. aft£ttnatn~ upon fuggellioll tlJat toe .mill 
(ontctttfn Lands anbGoods, a Prohibiti6t1 ttJa~ urento be IJrltnren 
nnW qu:~aJ "1£ Land. ')But of Later time, npO'n a g,u~i'n 
tbat tt-e Will lJtrpo~'n of Lands, if toe perfonal Efiate were 
(otlr£rnen hkctntfe, tbep babe ufen to nell» a Prohibition, beCdufe 
tbt partv hj at no P)tjutllce bp it toitb tcfptct to tbt Land'; 
rOe Probate in tbe Spiritual Court betncr 'no' cfut'OellC& argatnft 
blnt at lLatn fo~ tf1J>l"aHtJ •. gnll tIJ£ Executor IDlJultr fie at II 
Plrjunfce ,if il Prohibition t1)ouln itIue; beCdUre t(JClt tlJe_Executor 
moura be Dtl1n~£l1 from p~obin1J tbe Will, llefo1€1DTjfCb bt cannot 
rue fo! a Debt Due to tbe ~£ffato!, tubfcb map be a mean~ to 
ntminiflJ tIJe <legate: Sed Adjoinatur. 

l5eilt~ maben on unotbet Va)? in tbe: fiMe ilttrm ,n10n1' 
~~£fioetlt~ tuere citcn fo~ tbe <15~atlting of Prohibitions quoad 
tbr Land. 15ttt per Hale Chief Baron; ~bere otlJjbt not to be 
a Prohibition upon tbta Suggefiion:: l!)rLaufttu tbt~ Q!aufe tbe 
~uit befo~e tOe Delegates IS onip to J;lut toe partv 111to a cot\~ 
nttton o~.J;.ot",lt{}e f11me tbtn~, lUbfci) t{j£ t3.1ainttff bfmfelf btl£' 
UOUt ulrcallp, viz. to p~oue bl~ Will : 2tlltJ It iG grountltn upon 
un art none bp tbe 10laintiff btmr~lf; unn if it lucre nat p~orc:: 
(utrtl, tbe [)ef£l1tJant llloultJ babe no meft"£) of p~ou(ntJ t.lu 
Will, btlug t}/o up mitb a Prohibition; ttlbtcb l.S unteafonnble. 
leut Iltttlltfe tbe ~laintiff ban b~oltrrut bi~ Qhtion bete to tr~ 
bi~ (tttle to tbe Land,nnn tbe mlaHtlltp of tije i)efennilnt'~ Will, 

?l1l1' 
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ann offeun to p~ocreo tn it tDitb etfect, tbe Court o~ntten t1 
Prohibition, quoad tOe Land, unler~ tbe pattie£' tuourn confent 
to be concluO£ll 11)' tbe Probate. gnll tI)e Uhe mafl nolle in 
anotbet cofe intbb~ q];outt,bettuttt Minihaw and Spicer. 

Samuel Friend verfus John Drury & af in EjeCtment. 

I~ an Ejectment of Lands in Sutton·Marlh in Lincolniliire, 
upon a ~itle conttob£ttco bettuttt tbe Lord Dacres ann tbe 

iJulte of Richmond. 31t l11a£' bdn bp Hale Chief Baron & tot' 
Curiam, 'Gtbat if a Letter of Attorney be mane to entft into ail 
o~ anp patt of Lanna in tbe name of tbe l»bole, ann to make 
Livery, tbat tbe A~torney map entet into all), patt, tbougb in 
tbe poffdIton of feberal ~erlallta, £:nn .;lWlH;, ,Livery feberaUp 
Or tbr feberal 'GJjrltement~ apart, tbat b&£utet. to tbe p.otfelfton 
of. 

Gill ver{ru the Attorney General & al'. 

ll~on 0 Bill in'Equity tbe cafe tual.1., tbnt 'Diuets) Cotnmiffio· 
ners of Excife t (J tbe Ji.Rte tilUf~ fo~ Y orkfhire, ltl£C£ bounD 

each fo~ bimfelf, tuitb ~Ut£Ue~ to perfolm f\)~ bH1 pact nil tbe 
atttelf~ inn JRulcJ) of Excire, llnn to m(lk~ ttLle PtlVlltCllt of aU 
~onp tbat llJoutll be receibetl bp btmfelf, o~ by any other perron 
or perrons for him, and by his means, conrent or procurement. 
gnl1 it tua~ beln tn tbis; Cafe, bp Hale Chi¢f Baron, tbn,t bp tbi~ 
eecUtitp encb 'lrQmmttnol1Ct tua!l bountJ fo! bimfelf onI!" 
attn tOot tbe)? Were not bounD one fo~ Qllotbtr: )l)ttt if tbe 
luO~n~ {Jan bren (as fome oftbe 15onn~ Dtn tun) tbnt be fiJoulD 
anfwtt fO~ all ~ontef5 ttCeiuetJ bp l)lmfe1f, I)~ bvnnp tubet PErron 
by his means or aifent, tbat bp tbefc tno~n~ ~acb Ulouln babe 
been, boutltl fOl tbe Jl\cceit£i of tbe otbet ]opnt~<1tot1lmi(ffonet~. 
16ut it \tH1S beItJ cleatll', tbat if tbcte ate Joynt Accountants, 
~a£b i5liabte fOl tbc lDbolc; tp ,{nit, in tbc King's ([aCr, tbou1Jb 
not,tfCetbcn bp btm(£lf; tbougb tbe lLUIU be otbettnife in cafe 
of Qtommml ~ttfon£1: aa in cafc of Joynt Executoib,nOllt hl 
cbatfJtl1ble fo~ mOle tbnn com£~ to bt~ lJanl:\fj febttaUV'. 15ut 
Vl't in tbat care, tf bp agtrenwnt amollllll tbemfclb£5i, one be to 
recetbe ann tntettnennle lDttb rucb a part of tbe ~tlate, ann 
Quotber tuitb rueb a piltt, Each I.1f tbml tutU be CbBtgeable fo~ 
tte Whole: lBecRufe tbe 1Rec£ltfj of Each ate putCuant to tbe 
al!tRment lualle bet\Ut~t both. . 

. . . "7;erfUi 
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• .. ;, verfUj Browne & ar. 

I~ Ejeamentfo~ n~ <eaate of tbe ~OltJ Cobham's in Keht, it (6) 
Ulna be In upon ~\ltu£nce per Curiam, bp anbice- of all tbe 

Olt)et Judges, ltlbom one. of tbe 15atOtU:i waa rNlt to confult, 
(quod nota} tbat if one t9ttne{~ be QCtaminetJ fJltbe Defcnil 
nant, de bene eife, to p~£r~~\le btS5 ~eatmonl', upon a 'l5Hl p~c" 
fEttcn, nnil bcfo~e Qn(tnet,J nnn upon an ~~'O£t: of :(!tOUtt fo: 
f)·fa (lframtnation,lUane upon f;enrtnlI of .<ll:ouncet on bOlb lioea ; 
ann if ilfte:~ . anllu£r . tbe {~lftl1er" ,npebefole be b£ (ftmntnell' 
ngai~ 't tbe 9.nCwtt comtnll ,til on tbe~ Eight and .twentieth of 
November, ann tIJe m~tne(a s Deatb· bappentll.lJOtl tbe Eigh-:, 
teenth of December following, ann be betng fick aU tbe mean, 
time, fo tbat be couln not go to be \!f,aminen; toat notWftb~ 
nantling aU tbts" tlJ£ ~raU1!l1ation. of fucb a [[lttnef:a tijoultJ 
not be t£atl tn Evidence, becaufe it tuafS taken bero~e JilTU£ 
jopnen in tbe Gtaufe, ann be lUigbt, babe bren Cframinen aftet: 
ann tbe Def£nnantg bin not appear to be in contempt. 

Compoft verfu .. ' ' . • 
~ ~~'~ :i~ij ~,~ 

I~ an «etlan of Debt upon tbe Statli~~ of ~ Ed.'. rO~ 'tithes (1) 
of Eltham Park in Kent, tbe (\i)eneral 3ltrue tuftS pleanen; 

DnD upon a tttal at )Oat, it was beln. upon ~btnence bp Hale 
Chief Baron, and the Whole Court, tbat tb£ King iSS not b)! 
Uittue of biSf Prerogative ntrcbargen of Tithes fot tbe Ancient 

, Demefnes of the Crown; but tlJnt be is capable of a Difcbatgt 
de non Decimando bp Prefcription (becaufe be i~ Perfona mixta) 
a~ well aa a Bifhop. Vide 2. Rep. l'Evefque deWinchefter's 
Cafe: 15ut U tbe King alien anp or tbe l,anll~ tbat be i,s Co 
biCtbargen of ~ttbes fOl, biG 1&atentre ll)an pap Giitbe~, anb 
not onlp Co, but tfJe Prefcdption t~ ne{ftopen fOl eber, tbougfJ 
tbt CalUE ~al1n~ t1)auln aftettDilt'Of$ tome into tbe King's bann. 
agatnt bp Efcheat O~ otbetwtfe. 

Sit 

• --it. 
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Sir George Carteret[ velfus Sir John Maifam. 

T~) a Bill in Equity p.~tf€tt£tJ b, Sir George- Ca.rreretr, .. 
Debtor to tbC Il\hUlann Treaiurer of the Navy, tbe ~ 

fennant Sir John-Maifam pleantlJ bi. P!iviledge, as- one of tbe 
Six Clerks in Ch~ncery., uuttCt tbe IJteat ~eal. tI1ipOn lnbt'" 
(lCafe it lUaS$ belD bp Hale, Chief Baron, and the wlroIe Court, 
tbat a General Priviledge as Debtor, lDiU not bolD agatnft a 
Special Ptiviledge tn anotbn «UUtt, bu~ alJatnff a General Pri· 
viledgc it totU. lBut a'Priviledgc afS Accountant; mill bulb 8' 
lJainft a Spedal Priviledge fn anotbct €.ourt, a. Officer of the 
COurt OJ ot(tetWife, tboullb tt be not aOeOlJeb, toat JuCb Ac
countant t$S entteD upon tJis Qccount; btfftUre ~t ts tntrnn,: 
tn, if tb~ contrarv be 110t fiJe-llln. anti eberv A~ountant map 
be gtUlcDt bP toe ctoutt to make biS' Account; • ann in tfJt~ 
-<[afe, tbtp,fitln tbnt tbe 1tratntitf blfrtlt Treafurer to the Navy, 
lUa~ eo ipfo «nAtcountanc. 15ut tfJt 19lta tn8}j C'bttrule[r 
Cpectan" tft t{Jt~ aareT becaufe It appeareo bv tbeBiIl, tbat 
l.anlJ9 retre~ into tbr Kings 19an'llG upon an Extent, mere gr=s 
Ogncll to tbe @Iatntitf, upon con'Dftton tbat rue 2fTtlJnment 
fiJoulO be \loilJ, upon tbt PilPlUtltt of ,; CtUilm fum of ~onv, 
l1p tbe King at a nap tben pan; fo tbat tbe King UJD an equita, 
ble intereU III tbe ~llate. . ' .,' 

,; 
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Moor verfus Pudky • 

l Ja Trefpars quare cl:.~ufum fregit, tbe D,efentJant ~ttatJ~, 
fbilt Sit Charles Smith lUas ret~en ttl" !fee" of tbtl"mttJ, &c. 

Qm) tgnt it lmiJ .E1tcnded upon an Outlawty, ann fJe tbe D£:f 
fetltlant,bp tbe Sheriffs command tntten Ullan fa Levari facias.&c. 
flnt1 fa jat1tfit,. 'Qebe ~lmlttttf in bl~ R~pHcatfon, Plotefting 
tfJot Sir Charles lJil~ not Celien, raps, tbat tlJe Ma1l:er 8nb Fel
lows of lUngs Colledge in Cambridge lDrre fff;tl1 in fit, 01111 
tbat . bcfole toe Outla~ry ann tht Inquifition tbcrtupolt, tbep 
llenUfen to tbe ~latnt!ff,Ab[que hoc, tiJnt tbz Ql:lofg In tubicij &c. 
llnH~ contairtto itt tbe 1l1quttition. ann itrue being taken tberell 
upnn aail a ~etbttt fOI 'tbe ~Iatntitf, it tDa~ mouen in arrea or 
3lutlgl11cnt, tbat the ~raberr£ fnRg naugbt, anll tbat tbe feizin 
in Fee, ,ann not the bei~g comprized in the Inquifition, ougbt to 
baue l.iernmiraber-fCiJ.lOut per CuriamJtbC(~ta\ler~ t~ bleD t~kett, 

fOJ 
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fo~ anI.' part, llf 11lbat tbe DefenDant make~ bt~. ~ttte 1~ ~ta~ 
berrabte: 2l~ if tn ~t£fpar~ tbe Defennant aUetltJc a Seizin 
in Fee tn J. S. ann a nemife to bimfelf, the tpla(ntilf map 'ij!';ta~ 
bet~ titber tbe Seizin in Fee, O! tne Demire, at bi~ (f((ctton; fo 
beret ')5,uncsHn tbtg ([are, tbe fei;ln in 1Jte ia not material, 
btctlufe tbe lDefentJant jufttfie§) bp commanD from tue ~[Jetttf, 
lUba banautbo}ttP bp uertue of tbe Extent;t1nn Levari fac. tI)Ougg 
Sir Charles WEre nebtt relicn. Et Judie. intrat. pro Quer. 

Ayleway verfus tviarkam, the General Scarcher~ 

I~ galon upon tbe ~are bp Bill arrainff tbe DefentulUt ng (10) 
Searcher, fo~ toe PlOfit~ of tbc 11Dfficc, 3lul1IJment being 

teanp to be £lttren up fo~ tbe 10laintiff~ fo~ want of u ~Iea; it 
£eentcn to Hale Chief Baroll and to the whole Court, tbat a ~u't 
by Bill tlo£a not Ue bUt agatnlt tbofe -®ffil:et~, tuba are oblig:l 
£ll to a Perfonal attendance tn (!toutt, ann not againff otben" 
fucb :a~ Searchers,Col1ecrors,Sheriffs, o~ otuttfj, ultlef~ tbep be 
aauaU!' upon tbdt Accounts; f01 tf)t mifcbtef \tIoUliJ tIft be 
great, if Searchers ann otbrt~, wbofe p~erence i~ neceltarp eire 
l.1lbtte.,. upon tude fenetal 4tbaegea ann Duttt~, lljoultJ be Cuen 
bfte b)? Bill, ann ,ompeUen to anfwer, Without being Sum
moned, OJ babe 3lll'Ogment againR tb£m bp Default: 13ut b£~ 
eaufe toe "Ink£' fain, {bere were manp ~lcO{'Jent~ fo} it in 
([ourt, tbe 13atona appotntcn a nUl' to be attentletl \Uttb t&le(l~ 
nentJ1, a11'O 'IutlIJment llapttJ in tbe~ mean time. 

Manly & Al' verfus LovelL 

T 1ge ~lailltiff~ blil111 an action of 'trover and Converfion (I t) 
a~ Executors, alJatnff tue Defennant fo~ an ~bltlJation; 

ann neclare tbat it Ulaa loll tn tbe Tefiators time, but lap tbe 
Converfion fince his Death. ~tuo of tbe 101ninttfffS Wete fever'd 
ann NOll Prof. £lltretJ a~ to tbem; to tbe tbitn, tbe Defennant 
Pleaded non Culp. ann {dunn aga{ntl bim, ann 5001. damages 
glben. ann nom mou£tJ in ~tt£ll of 3lul1~m£nt, UpOll tlJh1 Se· 
verance: gnD be1n bl.' Hale alief Baron, and the whole Court; 
tbat Summons and Severance Ue£t not in tbtf3 ~are; becaufc tb~ 
Converfion,tubh:b i5'$ tbe molllllatertal patt of tbe Declatation, 
lt1a~ tll tbe Executors own time. ~o tbat upon tbt matter, tbe 
~(tfOtl i~ {Stounben on their own Po{feffion; ftf) Trefpafs of tbett 
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own 10oll'elllon: 3ln Wbicb QtaCe, Su~mons and ~everance tJO£5 
not Ue. autl (onfequentlp tbe Nonfult of one, IS tbe Nonruit 
of aU: ann aU tbe p~oceebingfl after are to no purpore. Per 
Hale Chief Baron, tbere ate uno fo~tfl of Severances; ~ne, 
when a ~Iatntitf wiD not a·ppear, tbere b~ ibnU be Summoned 
and Severed: '€be otber, tnben aU appear, but fome one oz male 
WiU not p~of£cute, thete be OJ tbep llJan be Severed bp flD,tJet 
of (ourt· ann 3lutlgment tn tbf~ cRufe tnafj atteftel1. 

Sir John Hedworth an Infant, by Sir John Jackfon 
his Guardian Plaintiff, 1Jerjus Jofias Primate De-
fendant. 

1 -'1.,on Englilh Bill tbe G:ar~ lUafl tbus; viz. a 9»)an acknolDlelJ~ 
'- yell a ~tatute of 1500 1. fo~ the pavment of 8001. witb 
31utereff, at tbe tate of 81. per Gent. wbicb brinlI fOlfeitell, ann 
JLanns etten'Deb upon it, at a certain annual balue, ~e qconu~ 
fo~' aftetlDat])fS~ fa! a goon anll naluable (ltonuDeratton, fettles; 
tbe fame )Lan'DfS ill ~afl : gnn tOen bo~t01nS mOle ~on)! of 
tbe fame Gtonufre, anti atticlefS ate nzaum betWi~t tbem, wbere" 
bp it ifj agrkD, tbat tDifS ~tatllte ann ~ttentt llJaU nantl fo~ a 
recutftp, fo~ tbe ~onp bO~tOUlell. ~ben tbe 'ltouufol tJte~, ann 
tbe milbt of entail llefcentlfl upon tbe ~Ifttntttf~ anti tbr p~in' 
((pal ~onp of 800 1. tnttb 1!nttretl is 'att~ficll bp perception of 
p~ofitfY Ol otbetwife: 31t mas btl]) bp Chief Baron Hale & 
toram Curiam, tbat the 10lnilltiff (ouln babe no telter DlJfttnft 
tbe Ilt'cl1altp of tbh, ~tattlte: fOl batb tIle Statute, ann tbe 
Settlment in Tail, ttlet£ fo~ valuable Confiderations, ann tbe 
~on)? bo~tOUl£n afttrwar'Os ratfefS all Equity fo~ tbe Conufee, 
ani) tbe Heir bas an Equity, bp tearon of tbe Entail: ~et be, 
eaure tbe <ZConufre b8fS botb Law and Equity orbt~ fine, anti tbe 
~Ietntiff bas only EqUity, till tile li'cnaltp of tbe 8tatute be 
fati9ficb ; tbct£fo:e tbt plaintiff fiJaU not be reUeue'D, till tbe 
~enaltp be lebiet1 nCColbtng to tbe £tttlttlet'l baIne, Ol bp cafual 
P~Ofi1;fi, fucb all $tnl?~, fcUtng of ~rrefY, &c. glt'O bp Hale 
Chief Baron, Once tbe ntlu £Itt, tubfcb te'DUc£tb 3lntett(f to 
6 per Cent. mOle filaU not bz aUOID£t1 upon any Contract, tOougb 
matte b£r6~e tbe ~tnture, bp teafon of tbe lUo~n£t of tlJe ~tajl 
tute, lnbtcb are, That no Perron or Perrons~ &c. fhall from and 
after the 29th of September 1660 I upon anp cJtontratt, take, &c. 
~bove 61. per Cent. Mlbereas tbe §$)tntute of 2.I]ac.l,cap.17. 
run,; tn tbere tuolll~; viz. upon any Contract to be made after 
the faid four and twentie.th day of ]une~ &c. tnbitb mall" no not 
take Ilottce of; but tbore l\lO~tJg Were left out of tbe New Act on 

purPOrt 
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purpofe to leane it tn <l5cncraf, to mp certain knoUJlenge. 15ut 
furtbrt, tb~ Chief Baron and the whole Court hefti, tbllt tbe 
Defenoant bert fiJouln not be rcliebetl in (JEquttp, fo~ an!:l 
~J30J1P !Lent fince tbe $5)£ttlemen~ upon tbe c[reOlt of big fOl~ 
met ®ccuritp, fo~ tben 110 1011tcbafet (ouln be fafe; anti fo it 
kJa~ Oeltr, Trin. 18. ~ar. i. in tbt~ Gtourt Inter Poole & Dud-
ley~ . 

Anonymus. 

I~ al' action of IDebt upon a 'l5oon \tlftb n It'£l1aItp, ~on~ 
ntttOtteil fo: PttfO~tnallCc of certain \Eouel1ul1t~, 9.ttfdefS 

ann alltremcntfj contnillcn in an ]lllJel1 ture of 'JLeare fOl a peat: 
'Cllibe Defennant ~lean£n pcrfolmance of ~o\l£nantf,;: '4libe 
~lafntUf replieD, tbat tbe Defennant ntn not pal' tbe Rent, 
teretUeD upon tbe lJ.,cafe at furb n nap according to the Form, 
and EffeCt of the Condition of theObligation. 'Ctbc D~rellj; 
nant mejopn~; ann aUengts; an <tnttp &1' tbe plaintiff, tnto 
tbe ~an'O JLeafetJ b£ro~e tbe llient, ann tbftt be kept tbe 10otrefs: 
fion UU &be ment nap' l11a~ paa. tapon tubtcb, ]11'u£ being ta~ 
ken it tnaS$ founn rOJ tbe t0laintftT. ann nOlD tbe DefentJant 
maben in gtteft of 3111'Ollment, upon a fault in tbe meplicil$ 
tion; viz. ~bat tbe 1&latnttff rapf,;, tbe Defennant pain not biG 
)atnt ~ccording to the form, &c. of the Condition of the Obli
gation, tnbeteaf,; tbere· ifj no mentton of an)) papmcnt of 11ient 
tn tbe Condition of tbe 15on'O, but in tbe Leafe onl!'. Sed nOn 
allocatur; becaufe tbe Defennant b!, bia Sejopnl1£t ba~ tgn~ 
fefa'O, tbat fucb a lltent tna6 arrear, nnb bas l11aiuel1 taking 
3lt'fue upon it, anD taken 3lfflle upon anotbtr matter: ~nn 
tbetefo~e tbfSi aJaU .be. wen enol~!Jb after a taettlid;. gnn pet 
Hale Chief Baron, It If,; aU one m fubtlance, to ~Iean a~ tbe 
1&lailttiff bafj none, ann to babe pleaDen fecurtdum formam & 
effedum Indenturre ; fo~ .tbe Condition of tbe 150ntl Qtomp~e:ll 
bentlS aU tbat fa €omp~liel1 in tbe Leafe. 15ut tbo' it mtgbt 
Ijabe been mane a queftton upon " DemurrCll' J tbere enn be flO 
boubt of it aftet a Verdict. 

c (; C 2 .hnonymus, 

(13) 
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~nonymus. 

I~ an gction upon tbe cJtafc, upon a 10lomife to tel1e({ber 
fame 1lting~ to tbe 10laintitf, in aS$ goon pligbt as tbep 

lUere tJeUbeteli to btm, o~ elfe to pap btm 18 1. in W onp : '€be 
10latntiff' abtttetJ,tbat tbe iDefenDant baD not tenelibettn to btnl 
tue )L\inlJ~, but omltten to Cap, no~ pain bfm tbe 18 1. in ~onp : 
gnn tbtS' tuaa beln to be naulJbt, tbounb aftet a ~£tnttt, up, 
on ~ot~JJUUtP founn fo~ tbe 10latntitT. ~tcaUre it map \neH 
be that tue 181. tua~ patti, ann then tbe @Iaitltttfban au caufe 
of ~ton. ~ 2 

Hill. I 4 & I ) Car. II. Regis. 

Hill verfus W orfdey & Rogifon; 

U ,on a Bill in Equity tbe <!taCe \Ua~, tbnt toe Defenllant 
Worfeley ban ~oltgan£n ILntt'na to tbe OU)tt DEfen:: 
nant, ann tbcn grttclen ltlitb tue ~Iaintiff, to Cell bIni 

tbe fame lLann frte of aU 3lncumb~ance~, fOl Two Hundred and 
Fifty Pounds: ~r lUbiCb Fifty Pounds lurre aauallp patn to tbe 
Defentlant Wor[eley. 9ftfttuarn Worfeley t£lcafell to Rogifon 
tfje contlftion ann power of ;tacoemptiol1, unn pending the fame 
Bill, telea~'o to tbe fain Rogifon, tte ®o~tgallEe, nU ut~ lttilJbt 
In anlJ to tbe 1J...anilfJ: 16ut ltO S}!}onp,o~ otoer bnluabte conllO£ra, 
tl.OIt oppeaten to babe bren paiO, o~ IJtllen fo~ eitber of tIJefe tlte~ 
leafefJ. attn tbe GtOUtt belO, tbat neitber of tucre ScienCe" 
oUJJbt to obllrua tbt 'ltoll\lepance to tbe Plaintiff bp \Vorfeley ; 
becaufe tbep were giben without any valuable contideratiqn, anD 
one of tbem, pending this Suit; ann tbnt batb tbe meleare~ 
ougbt to be ret aline a£S to tbe 1!31nintiff. 13ut tbe)? noubten, 
I1Jbctber upon tbf9 Bill, tue {)efenilant Rogi[on couln be COll1. 
pellen to conbcp bi~ (ft'fate to tbc ~lail1tiff upon tbe pal'ment, 
of lUf]at tnna nue upon tbe Wo~tJJaiJe tnttb ]lnttrell; becaufe 
tbe Bill p~apfj onlp a Difcovery og8tnll Rogifon, Ulln ttJat Worfe. 
ley tl)oHliJ make tlJe gffutanc£ t -anll to be reUeben in tbe Pl£~ 
Ultlff£l ; ann no conbepallce ftom Rogifon t~ tequtt£o. 

Ano-
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Anonymus. 
, 

T l9£ atuatn of tOe Venire upon tf)e RolllU~~ 17.1 prilis': 
gun tbe Yen' bo~e Tefie toe 18[h of AprIl; nni) pet It 

tna~ amenDeD aftet 7J1leti.1fct: )5£caufe tlJe Award upon the Roll 
i~ tbe {([tarrant, ann tt t~ ts but tbe Default of the Clerk. ~nll 
it is aU one aa if tbe Ven' fac' ban bom 'Idle bffo~e tOe Award 
upontheRolJ, o~ upontllfLord's Day. . 

Bell 'lJerfiM Chaplain. 

I~ an grtion upon tbe cztafe UPOll a 10~omire, tbe cafe tnil~ (3) 
tbu~; ~be ~latntitT ban neUU£tCl1 anotber man's (300ng 

to tbt Defenuant; ano tbe DtfentHmt tbet£upon p~omifen tn 
confineratton of it @)um of ~onp giuen {Jim bp tbe ~latlltitf" 
to Detibet tbem to tIJe ~tnntr ~ ann nin l10t Detibet tbcm. lin 
tbts) cafe tbe DeUuett:t, o~ tbe fIDtuner ; map bane an action 
aJJatnff bim; but tbel' cannot Joyn lDbere tbe Confideration US 
not Joynt: a~ lDbel1 in Cltonaneration of ~(n ~biUillg£S gillen 
bp uno mell, a ~au alfume~ to no rometbing to o~ fo~ tbem 
feberaUp. 0: to o~ fCJ~ a ettnnger. 'l5ut if tbe Confideration be 
feveral; as fo~ ~~ample,(n €onanerattoll gf ~en ll)tUtnga pain 
bp one, ann ~ett ~biUing~ bp anotbet; tbere tbep muff' fever 
ill the Action. ann if a tbtrll perfon be to babe tbe benefit of 
tbc 10~omire, as in tbe cafe of fatbtt on'O ~on, lUbere a P~a, 
mire iJ$ malle to toe fatber fo: tbe bemfit of tbe ~orT, tbit£ 
tbtl' cannot lIopn; but dtbcr of tbem map b~ing tbe gttton .. 
16ut tn tbat cafe tije Declaration muff be upon a ltJ:omffe mane 
to tbe fDtber; tl)oqgb tbe ~on b2ing tbe Qction. ~o if in 
(lCol1lineration of 1ribC ~btUtllg3 gibe" to tfje Dtfell!Jilnt, be 
PlomtCe to pap fo mucb to one, nnn fo mutt) to al1otber; be to 
11lbom ti)t 1&lomtfe fa mane mal' blittg tbe g(tiol1, ann tbe b~eacb 
of 10lom(fe anti tbe G;onaOetation gtb:n i~ afutftctent Damall~ 
to btm. Per Curiam. 

Stone verftu Ludlowe & al'~ 

I~ n Bill fo: Tithes nut to tbe <!Complainant, a~ Vicar ann (4) 
Incumbent of tn Eifex, ti)£ (ltomplainant ntn not 

lbetn how be \1lU)) <entttleD to tbem, viz. bp Prefcription, En
dowment, O! otbetl11tfe. anti tbe Qt ourt belt1 it to be goon not~ 

tuit~ 
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tnitbltnnntng, a~ tneD ass ht all galon at )Law fOl Tithes upon 
tbe etatute of 2. Ed. 6. tbe ~latntitI hl not obltgetJ to ret fO~~b 
bifJ (!eitle. Qyod nota; fo~ it i~ 'llJaintl man1' Prefidents m 
tbf~ ~outt, Wbicb 31 babe known of Demurrets fo~ tbat caufe, 
beltJ to be !JootJ. 

Page's Cafe. 

(S) . J' ~ a Bill fo! 'tithes, tbe iI)efentJant bl' bits Qnr1llet (et ro~tb. 
'CiIibat tbe lanDs;; tnbereof Tithes wcre neman'tlcn, lUere pared 

of tbe Priory of anb tf)at tbe lLannss belonlltng to tbat 
Priory were difcharged by Order, lnttbout raptng mo~e. ann 
tbifj wa~ belli, futfident: Q.v.od nota; becaure of tbe taneer, 
ttlintp. 

Pafch. I 5 Car. II. Regis. 

Anthony Mildmayjs Cafe. 

(I) Summons of the Pipe ilfuen oga:inff bhn to feu!' Five hun-
Sum~ons of dred Pounds upon a Super ret upon bill1 111' one Jones, 
the PIpe. G;reafurcr of certain ~Untg of ~on!, in tbe late Times. 

nnn a Superfedeas 1llag now moben fo~, b£caufe tbia beUllJ an 
Execution againft Body and Goods, tbe partp cannot eire be 
r£C£lben LO plea'O tn ntfcbarlle of it. QLnD per llale Chief Baron, 
Summons of the Pipe ougbt not to illtte but fo~ a Debt upon 
Record, olla Debt ffnten ann betermii1£'O, ann not fo~ ®onp 
tlue upon mattet in Pais, a~ tbia Grafe is. ~[lbet£fo~e if a 
([oU£tto: in ([bier cbarge bts;; m1llnet~Cltollecto~ upon accoUltt, 
til an ~nnet$qtoUecto~ cbarge anl.' particular perron witbill Ubl 
~~ecfnct; 01 if flnp accountant cbarge anoU)er tog£tbet tuitg 
btmfelf, fo~ flCimbec Ol otbet gOOllfj of tbe I5inLl',,; foln to bim 
. ilnn not pain fo~, Summons of the Pipe fiJaU not {mte tn thefe 
cafe£5, but a Scire facias, o~ a Difiringas ad Computandum, to 
lUbtcb tOe partI' lUap plea'O: 1fo~ tbat tOefl: Debta ate not Debts 
upon Record; but arife upon tb~ gCtollntant'~ ClI:batg£ onl1': 
~nn fo bete. [[lrJet(fo~etll tbifJ fltafe, tbe Summons of the 
Pipe tuau ~uperrettgl1; ann a Scire facias ad Computandum 
uwttrtletr. Thur. 
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Thurbane & ~r. 

COmmiffion of Rebellion {(fuen ntlBinff one Thurbane of (2) 
Gowtherft tn Kent, attll one Green appeat'O befo~e toe CommifIiori 

Commiffioners ann affirmcll bimfelf to be tbe perfon~l.Ubereupon ~e Rebel
tbep app~£bentJetJ bim bp btrtue of tI)eit Commiffion; but be liOn. 
mane rdillance, {InO fnatcb'b tbe Commiffion from tb£tU uno 
tDle it in pi£ce~. mJpon Affidavit maOe of tlJtu matter, an 
Attachment tna~ Plapt'D againtl Greeh. Hale Chief Baron; If 
a tnlong 9Jan be taken, tlJoulJb be affirm bimfelf to abe tte 
perCan againft WbOlll tbe Commiffion ta nl11atoen', vet tbe Coni~ 
miiIioners bauing no matrant to take fJim bp tbtit Commif-
lion, bt~ ntJirminlJ btmfelf to be tbe perfan huH not ftrufe 
tbem in (alfe Imptifonment; an btl!) bren beln upon tbe <!Etc-
tUting or a Capias. 16ut an Attachment l1.la~ !JtantetJ,Nif~&c 
upon tbif) Affidavit. 

Francis Knight verflU Garnons Dauler. 

1Ji!} Ejectione 6rm~,fo: tbt.Rcdoryof Burghfield in tbeQL;ountp (3) 
of Berks: ~PiJn a 'Demlre fo~ peal~ mane bp Dr.Griffith, ann Record .. 

a ~pal at 16at; t~e ~are upon Qi;utnence appearen to be ; ~bat r~~ed l~ 
tbe Earl of being a Popifh Recufant Convict ban Ple~ VI ence. 
fenteO tbe n,dro~; tuba t{jereupon wa!iS inlUtutell ann (noutten 
into tbt fatn Red-ory: lI3ut tile Record of the Conviction 1na~ 
burltt, a~ \Un=:; Cn ppofel1, amongft otbet meColll~ of tbe fame 
nature in tbe Inner Temple: ([tfJerefole tOe Defennant·offeren 
to Ploue it bp otbet <futoetlCf, aa bp ti)e Eftreat tlJtreof into tbe 
Exchequer, ano matle aCCOllltnglp bp gutbO~itP of 
tbt~ ClCourt from time to time, ag afro bp Inquifition (ounn ann 
tetutl1£t. bere of Recufants Lands. gilD it Wall OeI'o bl' Hale 
Chief Baron, and the Whole Court, ~bat in rucb a cafe a~ tbfJl 
8!Record map be p~ouell bp Evidence,btCaUre tbe ConviCtion'bere 
iSS not tbe dired Matter in urue, but i~ cnlp inbucement to it; 
ass if an Appropriation were in tffue, the King's Licence, if it 
coulD not be founn upon mcco~n , mfgbt be Plonen in (!fbinmce 
tnitbout ftJewtng a JaecOl'D of tt, altbougb tt be tbe founDation 
of tbe app~op:tatton. ~o in Sir Paul Pinder's Cafe, 3In an 
gctiol1 of Trover and ConvedioB ro~ ([;OOtl~, tbe ~~oof tit" 
penllell upon a Beri facias & Venditioni exponas; ann pet In 
(bat cafe, becRufe tbe Fieri facias couln not be founD upon lite-

COlt) 
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(O~n, it Wag anmttten to be p~ou£n in <!etJil.1enct': ~o tn tblfl 
([Gfe. lBut tben tbe 19~oof muff be tlrong ann cogent, tlilJbt 
anti o~ntnatl' cfutneuce tuiu not ferne toe tUtlt. acco~ntnglp 
in tblfJ cafe tbe Conviction lt~a;'J atJmttten tll be P!oben In Evi
dence. 'l5ut bfcaufe bp tbe Eilreat of tbi£> Conviction into 
tbe Exchequer, it appeatctl to bane been at tDe fa~e A~zes, at 
mbttb tbe partl.' \nag p~erenten fig a 1aecufant, WblCb neltbec tbe 
~tatute of 23 nor 29 Eliz. 'Doe9 allow of: jfol a Proclamation 
i;S ntrcttel1 to be made at the fame Affizes or Gaol delivery J in 
which the Indictment fhall be taken (if the fame be taken at any 
Affize or Gaol·delivery) bp lUbicb it ftJaU be commannen, tbat 
tbc 15onl.' of (ucb ~1fenn£t tlJilU be tenn~en to tbe ~bert1f of 
tbe fame (!tountv, befolc tbe nett atft;£s, \Ie. ilIJpon tbt~ it 
lUaf; beltl, tbat tbc Conviction tuaa not rufftetentl)? p~ollel1, ann 
tbe 31"r)! founn fo~ tbe j01aintttf,(tc. 

The Attorney General vel/us Hutchinfon & Pococke. 

I ~< it Scire facias againCf tr)£l1f, fO~ Two thoufand tWo ~lUndred 
{eventy and two pounds nue upon Account, to tibrcb tbep 

plenDen tbe ACt of Indempnity, ann toe Attorney General bp 
Replication pleatleO tbe Act of Velling mane 13 Car. 2. cap. 3. 
ano tbe Defennant6 demurr'd to it: ~be (!Cafe upon tbe De
murrer appeat'O to b~, rqr:fJat tbefe Defendanrs lUere nutboliicn 
ts UIl1te a care of tick ann mnimen ~olniet~, ann tbeit [[1iu££i 
auo :~btlD~en: anti tlJat bp o~'Oet of tbe Committee for the 
Revenue, in tbe Late times, tbep tn~te impolllete'O to teCeibe tri~ 
bet~ $t>unt1J of ®onl' of otuec ColleCtors anti Receivers in tbofe 
ttme~ fo~ tbat purport?; ann tbat acco~ntnglp tbep, onn otDerf; 
bp tbefc ~~ncl , rcceU.lcl1 'Ointr~ great ~mn~, fo~ tnbicb tbe 
DefcntJant~ were now founo in arrear bp certain Commiffioners 
of Enquiry. gnn it umg beltl bp Hale Chief Baron: 1. fiCbut 
uone of tbefe @)um~ are e.rcepteil out of tbe get of <IDeneral 
10arnon, bCCilufe tbev are not in tbe bann~ of an)? Receiver, ,. 
Trealurer,Farmer, or CoIled-or, tubtcb are tbe pccron~ f.rceptetr; 
(Vid. L'A€t de Obliv' 12. Car.2..cap. I 1. Paragraph 10, 11.) but 
tbcfe Were ~onep~ rec£ibctJ of tbem bp ~~ner; ann fo neitbEt 
wttflltl tOe [[lo~lJ~ , UO~ tbe 31ntentlOJJ of tbc (!f,tceptton. 
z.'lDut pet bE queftfoilcn tubetber tOefc @>Utll51 lUcte pattronen o~ 
no, becQnfe giben to Charitable Ures, ann fa not 1l1ttbin tbe 3ln~ 
tent of tbc get. 'l5ut ThirdJy,fJe lJeltI cleatlp,tbat tbc ~iftecital 
of tb~ Q.!;ntftuUng ~f tbe act of Veiling nin not llitiate tbe JRe:s 
PUcatton~beeaure it IfJ not ~nttCt or fubtlnncr. Et ~4djornarur. 
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Cotton verfU1 Wifeman in B.Re 

l Ja EjeClione firma! fo~ lLalln~ in Kent,n )]luetlfon arofe upon (5) 
a Special Verdict, viz. C(tly£tb£t o~ no bp the ~tatute of Gavelkind, 

31 Hen.8.cap'3' anna tt>lt\)a~ act mane 2 & 3 Ed.6. (tubn:ebp Videce.llCafe 

among~ otbtt tbfn\JSS t~e Jl,anllt' in qudllon were tJH'rraueU'o, ~;~~r~~d s;~ _ 
To aU mtents, confi:tuchons and purpofes wharfoever, and that derjin, P'77, Be 

the)rfhould defcend as Lands atCommon Law, any Cufrom,&c. 135,1 3
6,&C. 

norwithftanding:) Gavelkind Lands, bp tbofe Qct~ matts lJefcett:: 
Dtble accorotng to tbe coutfl~ of tbt Qtommoll )L,aUJ , lofe ntW. 
other Qyalities o~ Cuftoms c1PPtttatning to Gavelkind Lands? 
gnn Refolv'd per Cur', tbat tfJep no not: jfo~ it wa~ not tbe 
ncfign of £ltbtt of tfJofe tino Qlct£j to ntu£ft tbofe lUlnnfJ of 
an)? of tb£it fonuet Ptiviledges; not etP~Cn)? atteren bp tbe 
)Letter of tbofe ·JLa11l~. 1fo~ £If£ lunean of a benefit, wfJitb tbe 
gct~ intcnDen tbcm', tbe ®wntr!l of Gavelkind Lands ltlouln 
(uffct a great 19lejulltce bp tbe loCs of tbtit former Priviledges ; 
us) In cnfe of fO!fdtute fo~ felnnp, nnn tbe Itke, \le-

Thomas Morrice verfus Wiiliaril Antrobus. 

A
~tiOl1 upon tbe <Irafe. '. g Trial at Law 11la~ nirecteD out of . (6) . 
tbe Exchequer-Chamber, Wbetber o~ no a Leafc mane Le~fe per 

b).? toe fetty Canons of S.Pauls fo~ One and twenty years, we,re les Petty d.
a goon )l..£dfe tn Law, pea, Ol 110 r £linn tIJ~ <!tafe upon ~ttal ~;:~l; e 
nppeat'o to fir, ~bat upon tbe 14th of Otl:ob. Anno 13 Car. 2.' , 

tbc)! mane a leafe fo~ One and twenty Years of tbe Rectory of 
s. Gregoris, ncat to S. Paul's, to tbe Plaintiff anll bi~ Wife, 
tentllUHJ F <9rty pourids a Year; a un tbe 101atntiff cobenanten 
to pa)J obet ann aboue a couple of Capons yearly, o~ Six fhHlings 
and Eight pence tn ~onp: ann it appcarel1 upon Qfuinence .. 
tbat tn n fo~met Leafc mane nUlets:) peat~ ago, tbete ban outp 
becn Five and twenty pounds 1l\ent refetbc'O; tbat tn anotbet 
Jl..eafe toete haD bftn Thirty feven pounds refetuen; ann in 
anothcr, Eight and thirty pounds per Annum ; but tbat ill tbe 
latllLeafc of aU, PleceOent to tbtg 110m in quetlion ~ Forty 
pounds per Annum ban bom tefctuctl, anll a couple of Capons; 
nnn tbat toe Exceptions out of tbe otbet JLcare~ wece mo~e 
large, than out of tue lLeafe notu in being. ann IJel~ bp' Hale 
Chief Baron, ~fnlt tbe ~t4\tute of 32. H. 8~ cap. 28. tfj ~ l~at~; 

. D 1) n " tfrn 



Pafch. I ) Cttr.II. in Scaccario. 
tern f.on tr'Z cetP(n~mling of tbat of 13 Eliz. cap. 10. lOut tbat 
tue Accufiomed Rent ~~~elltionen tn tbe ~tatute ouyf)t i Cl be 
LHmetfioon of toe llicnt referuell upon tOe laft ILcafc, ann not 
upon tbe fidl:: 1fo~ that Rent babtng tlrett att£t'n tince, cannot 

. be callen tbe Accuftomed Rent. ann tbat tf a Corporation 
Aggregate mah£$ « JLeafe not wattantcO bp tbe 13 of Eliz. 
tbile Cucb JLeafe tfS bail) a\Jutllft tbemfelue~, tlfj baa often been 
~tJjunyetl: 15ut if a Sole Corporation make rncb a JLeafe, It 
maU blnn blm, tbougb It fiJaU be uoin agittnll bl~ ~UCC£irol. 
Il)e belli Iikewtre, tbat tbe taftrtancea bethlttt tbe fo~me,t.JLeare~ 
atttl tbt~ in ueiulJ, botb UHtb refpect to tbe Exceptions of t(jJ;itbes, 
mu.l otger tbtng~ tbere etcepten, tnbtcb are not etcepten bere, 
ant'! tn tue Refervation it felf, are material, anD futftctent to make 
void tfje ILtafe: 1fo~ in tbe fo~met lLeafe befolt tbi', tbe Clta
pon~ were referved, anti fo pact of tb€ ment: 19ete tbe lI...etfee 
O~i!? Covenants to pap tbem J lnbiCb ([ouenant of btf) 111iU not 
binD bt~ mire, if file futuius bim; anll tlJetefo~e btl' Qtouemmt 
wtD not amount to a 1liefetuattol1. ~tb£t:uife, if botb bun 
«Coliemtnte'O ; o~ if tbe JL2afe ban b~cn mane to tbe 19u£ibann 
alone with fucb a 'lJ:ouennnt. Qnn it was ftrrteen fa t~i~ care~ 
tbat a JLe~fe fo~ 2. I ~eilt~, mall£ of ,([;itbe~, t~ a goon Leill'e 
lliitDtn tbe 5.i'~etute; but nat n JLeafe fo~ tD~ee )Lf\1e~; bfcaufe 
IDebt Uti; not f~)~ toe 1E£nt. Qtun 'tue ~~ante~, up tbe Q!:ourt~ 
gOutCf, teferreiJ tiJ~mfelbe~ to tbcAtrQrney General, ttlbo nm~ 
(If il'rn t1!1"r>i r,'i~ tr"F ·:r·'"t\··'1' ... ..,~~1-(~ 
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De Termino Sanaa! Trinitatis, Arlno 
I 5 Car. II. Regis. 

In ScaccariOi 

Richard ProCtor Erq; ver[U5 Frands Phillips Efq5 

I Ja an altUm of Trover and ConverGon fOl ~onp ill tbe 
Qtountl' of Eife:k, after Ndt guilty plranetl, ann a ~rial at 
15at appofnteiJ, tbe Recorder of London now moben tbat 

tbe ~aure mtgbt be trten tit London; beeaufe it concetnen tbe 
~tf'te of a ]utJge'~ @Iace in tbe ~betiff't.l ([OUt Un LOfldon: 
ann tbat bp tUelt Charter confirm'l) bp act of ~atliamfnt, 
9,3attet~ tbat cone~rn tbe Ql:itp, 0: anp ~trtte tbcre, ought to 
be trieD tbere ann not elfewbere. ann be p~aDucen a Writ out 
of tbe Chancery, unnet tbe 15~aan ~eal, fal gOowing tbc lLf~ 
bettiet.l of tbe <!tit)? ; ann infillen, fltbat it appearen ttl' Affidavits 
mane f~ tb{SS 4tnufe fOl (bangtnB tbe Venue, tbat tOe ~atter in 
queftfon arore \tlitbin tbe ¢ttp, anti concetn'o it: gnn PJap'jj 
tOe Ql:aufe mtgbt be trien in London. Sed nod allocatur per 
Curiam; Firft, 13ecaure it noe!J not appear to tbe Ql:OUtt upon 
Record, tbilt tbe enure of action arofe tnttbtn tbe <Zeit!'. i4.nb 
Affidavits in tbe (lCaufe ate not futrident; tbep being onlp Cltol:ll 
lateral anti 3!ntcrlocuto.ltJ ~atter£s of ll\eco~n itt tbe PlOCfentng~; 
ann out of tfJe plcaningrl. Secondly,15eCOllfe this Prayer comeS) 
too late, being aftEt 31 true jopneb: ann after a 1&lea, Ol a ~pe~ 
tial31mpatla nee, tbe plea of Ancient Demefne, o~ tue ltke,come~ 
too (ate. Thirdly; 31f it wete aUtitn'o; tbe partp UlOUUl be lnitb~ 
out rcrueDp, it betn~ aft-et 3ltTue JOPIl'£), bEcaufe tue action is; fain 
in another o>unty; ann fa tbe tlDlntntUf lboultJ be £nfolcetr 
to {u{fcr a Nonfuit, 0: baue 0 Nil Capias per Billam elUteD 
alJainff bim. Fourthly; 1Decaufe it appeara bp tbe fame Affi~ 
davits, toot tbe Cltttp it felf i~ cOl1cern'O; ann it ia ftgainff mea:: 
fon, tlJat t[Jep lljotlln trp tbeit own QI:aufe: ~o~ ia fucb a Pri
viledgc granten to tbem bp tbetr Charter. ann fa it luas Bulen 
ann anju'Ogen in Smith and Hancock's Cafe in B.R. ill an gerton 
of Trover and Converfion, b~ougbt fo~ (f5oona feiien bp tbe 
SlDlfiC£t~ of tbe City, as fo~feittn to tbe City bp tbe Cullom 
tbcre; viz. ~b(tt tbat 4taufe llJouln not be trtetJ bp Certificate: 

Don 2 by 



Trin. J ., Car.!I. in Scaccario. 
by the Mouth of the Recorder; but upon a furmife of ~pectal 
£rjiltter, it tuas trten Ill' it lurp of tbe ~oulltP of Surry. Ht 
A djornatur. 

3!t tl1a~ mauen at nnotbet Dap bp Serjeant Keeling, to babe tfie 
Superfedeas aUoUlen, anD tue €aufe trteb in tbe City, altbougb 
Conufance of Pleas coulU not be nemanuen nftft litrue: 19t (tten 
tbe Regi1l:er of Writs, fO.180. Ulbere 11 Superfedeas tffuei.l to baue 
an 3ltrue trien at t~e ')Bat, Wbicb tna~ atuatbct1 to be trieD bp 
Nifi prius; ann RegH1:.9 I, to the fame purpofe. ~o lllbfcb tbe 
~OUtt anflUeren, raibat tbe Writ in tbf!S <Ztaufe canl£ too late, 
ann tbat it J.ua~ not potTible, af tet 3ltflle jopneb, ann a Venire 
fadas ntuatlltn to ttp it in Elfex, fo~ tbe ]«u£,to be trten in Lon
don. ann altbougtJ, ass apptat~ bp tbe Regill:. fo!' 4. 11 Super
fedeas lfeS1 fo~ tbe ttinl of lonna llelb in Capite in rucb ~ 
Clttb a f€outt; pet after I1Tue joyned fucb a Superfedeas lies 
not, but ba~ been refufeb, ag appearS1 bp 6 Ed.3. fo1.15. @)o fn 
cafe of \&l~i'ililet1geJ it fa too late after Plea to claim it, Dyer 33, 
34. altbougb in tbe 1ft Part of King H.6. it lUa~ (ontrou£tten; 
ann tn Crew and Done's Cafe in B. R. in Trover and Cc;mverfion 
fo~ qtoln ') lafO in Middlefex, \llbet£a~ in trutb tbe (aure of 
galon atofe in Chefhiret tbet£ WetE ~pecfal plealltn!J~ to tJ~alu 
tbt cztaufe nOl.Un ann make it triable tn Che1hire; to \ll~tcb tbete 
tuau a Demurrer. l6ut tbe QtOUtt llitJ notbtng in it. 

Qt laft, upon tbe Serjeant's rrayer tb~ Writ tnaSiS enned upon 
Record de bene eife; but 110 nap put to t~ ~ttal. 

Henry TwitTe, Clerk, Plaintiff; and Braz!n-Nofe Col
ledge in Oxford, Blount, Archer and urpenter, 
Defendants. ' 

I~ a Bill at tbt ~utt of, tee ~cat of Gilltngham in Kent, Cal. 
flCttbea of tbe ®anol of Uxbury, ann otb£t)j.;~na belQug· 

m~ to tbe mfcto~p 31mp~op~tate or Gillingham nfolefilin; tbe 
~ttbe6 l1elllantl£'D being {o~ ~igbt p£ats lnff pan, ~ ~ntltUg in 
tbe ~tnt of onr J!...Ol'D One thouland fix hundred fixey and one. 
~be QCaCe UPOil $eartl1{f appe6t'Q to b~, t1Jat fo1 niU&'~ p£at~ 
befolf tbe Bill llPtbtbitet1 in tbe ~ttUefJ or man}? atCiltlJ, tbi faill 
~itbe~ bail been (!CnjopetJ bp tbe fal.\} \llUCllt~ of Gillingham 
afo~£ratn: 15ut an Endowment tuaa PlotJU(ftl, beatIng DaU 
the Seventh of March, inttJe ~£at 000, thoufaod three hundrc:d 
ftxty two, mentionetJ to baue beell mallt bp Hlipp, tben ~tcb~ 
bitlJO~ Of. Ca~terbury, ann p~detb'o in tbe Archbi1hgp's Regifter; 
bp lllblCb'lt 010 not npptm; tUllt tbe Vicar tnatl Endowed 1UitU anp 
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c(jJiitbc~ of (ltOlll o~ <If')Juin : ~o~ fa tb£ faiD 31nt'frument of (flt
tJotnment, tnuS$ I1bettp t£Cetuen to tbe Archbifllop, iJa llHtfurtl 
in fucl) Gtare~, to Augment or Diminifh, &c. attn it tuaa tbere· 
upon infilleD, tbat tbe Vicar ougbt not to baue tbofe ~ttbe~. 
)Out tbe Court belO, tout mbere a Vicar ba~ ufcn time out of 
minD, oJ fo~ a long time, to taltg '([itu~£s o~ otber tnofitg, be 
1llaU not be (on(luoe'O, hp tbeit not bEing e,tPlef~'t in toe En
dowment of tbe Vicarage: anti tbat it I)a!l been often fo belD 
an~ tulttl. antl it alan bt PJtful11tU bp ilieafon df a long 19at:; 
remon of fUCb t:ttf)£g,~. tbat tl)8 Vicarage bag at fotite ttme 
o~ otljet bitn Augmented tbereU1ttb. gnb tbe not reftrutng 
rutb a pOlDer to tf)e Archbifltop tG not material; fo~ ~n Aug
mentation mttp f1tlbe bren nGttuttlJftiU1bft1fr, WitfJ tbt gtrtnt at, 
o~ upon (lUting all pattft~ , bUt not tnftbtmt Jaatice o~ 'tta~ 
tton; n~ it tHap be, Wben ruta it Power Q1$ "COltrain, t~ refer
ved to tbt Archbifhop. 

Dafhfield verftu Curnocke. 

I· ~ an Englifh Bill fo~ Tithes of a 10arlt nue ta tbe 1&lain$ (3) 
tiff, a~ Ticar of Barkly in Glocefterfhire, fo~ 'Qt'en peatU 

loft paft: ~I,)€ €af£ upan beating appeareD to be, tbat one Dr. 
Chetwin lUag Vicar tDtrt t anD Olfe Nicholas Paul 6t!S Curate, 
ann tbat after tue Deat\) of Dr. Chetwin, lUbo bien about ~n 
£tat~ ago, tbe faitt Paul brin tn as Vicar, ann offtct8telJ a~ fuel) 
tttl Auguft, Anno Domini 166 I. ann tbat fo~ tefufing to ~Ub~ 
fcrfbt acc61lJtttB to ttJt· New Act, ann ttl confo~m to tbe Dif~ 
ctpttttf' of tbt €flttttb of England, be ttJa~ teml1f.1et1, ann tbe 
10hltuttff p~l!fenten to toe Cilicatilge. Qlnn tbe Court vel'o cleat~ 
I, tbat tbe10laintiff wag tlttitutet1 to an tbe $tcatalJe::~itbeg, 
ruat became nuc Once tbe Deatb of Dr. Chetwin, nUting tbe 
_acatton, (~' tlJnt P:mlwass not Cdnfirlned itt tOt Vicarage bp 
t~£Att for ConfirmingMinifrers; bccaufe be ttJrul not ]tttumbentO,!' 12 Car. 2; 

anl' of tbe wapl1 Ol memt~ met\tlonen in tbat ga, (vid. the Act cap. 17· 
Parag.I.) Ofj be ouabt to be,tf be \1JOllln entitle bimfelf to tbe btl: 
rttftt of tbt falD get. leut becaufe it tuafl batllupon toz €etlant 
to pap fo mueb at onc~; tbOugl) be ban ,pain 110 ¢ittJe~ in tne 
mean ttnt't, viz. fo~ ~en p8arfj Iall ptm, befo~e tl)e 13tU ~tbf9 
hitctl: gnn aifo becaufe tbt natu jlltlintiff h1 t£lUobetJ frOm tlJt' 
Cain Vicarage, babttlg ncceptetl of anotl)tt 15enefice, ann tna~ 
Vicar tbere but a Qttue1tu~montb ; fa: tbefe QtaufefS , tbougO 
tbt ~itbe~ tn queaton tu(t£ U10~ttJ loLa peat, Communibus 
UJulis, pet tb~ougb tbe ll1£tJtattoll o! tb' QtOUtt, tbe _lawtttr 
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accepten of 651. tn ~attrfart{on fo! tbt tnbole, Clto(f~ of S8U!t 
incluOcD, ann tbe ~on!, to be pain tOe nett ~etm: anti fo It 
tun~ nectl'e!l, \fe. 

AnonYlllUS. 

I, N Termino Pafchre in Maya Difrringas jjtTuel1 8gainft tbe 
(4) 31urot£S returnable TresTr~.nifi prius venerit Matheus .. HaleMil. 

Capital' Baro, &c. on futb ~ ,bap, ejufdem mentis Junn, tubete~ 
as no ~ontb of June tua~ mentioneD befo~e: after tllJ£ttJitt', 
tbf!f lUa~ mob en In Arreft of Judgment, as a Difcontinuance; 
ann it 1Ua~ {Jeltl bp tbe Chief Baron ann tbe whole Court', tbat 
tile lUo~n Ejurdem ll)aU be bOlD, anti tbt wOln Junii lbaU (fanb 
ann be (ntennen June next enruing, ar; a cztouenant to pap, 
~onp at Michaelmafs, lljaU ~ tntenl1etJ Michae1mafs next. 

\< 

Wheeler ver[lU Toulfon. 

EJed'iohe firmx fOl fa manl' gcte~ of Meado\y,Blltl fa manp 
acre,; of Pafture; upon Not Guilty 1&r£ilnel1, tbe llurp 

finD aIDemtfe de Herbagio & Pannagio of fo mall!, ~cre~. 
gnn tbt £Ouemon tna~, tnbetbet tDt9 ~btnen(e tJin o~ bin not 
maintain tbe ]tfuc fo~ tue ~Iatntiff? ]t tuag moben tbat it 
bin, becaufe an Ejedment Ites de Herbagio.v. Reg. 227. ann 
tIJat tbbl <!Ebttll?ncc ta ro~ tue ~lafnUlf, Cro. 'Eliz.676. Spark's 
Care 1na~ QCtteiJ; viz. toat an Ejedione firm~ was but in the 
nature of a Trefpafs, ann Cr. Car. 362. fo if a lLeafe be founD 
mane bp n Guardian Ol a Copy·bolder, furb a JLeafe tutU main:: 
tam t{)e Declaratfon, tbotlgb tbeir JL£afcll ann <l3laltUS are \Join 
ilytlillll: tbe Lord ann tbe Infant. lent toe Court il1diucn agatntl 
tbe 1&lail1ttff. Firft, 16ecnufe bp tue fame llieafon, ttJat an Eje-

, am~nt.Ues upon a lLeafe of Herbage, bp tbe fame ltieafon foe 
~laU1tUf O(1lJbt to Declare occo~tJlhglp: ga in tue QI:afe of 
27 Hcn. R~v£t£ Pafiure i~ lJtanteti fo~ Ten Oxen, tye Precipe 
mull: tun aCGOllltl1lJiP, ~l1n fo bere. 2 Herbage lilies not tnclune 
all the Profit of tOe ~opl, but onl!' part of ft. afS Co. I. In
flit. fol. 4b. Et Adjurnatur .. 
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Workman verfus Chappel. 

I~ an Action upon the Cafe, upon f£berni ~~ol11ife~ rOl QtU::I (6) 
rfng tbt ~latl1ttff of a \$)o~e, ann applptng fel1eral ®eot~ 

ctne~ to btm, anti fo! tbe ~enictnea tlJemfeibc£l, 'JTibe i'efen" 
lmnt pleatJen, tont be ban pain to tbe 19!atnntf ~bltefc;;~:: 
pounnG fo~ tbe ~enictne£', ann tbe apPHcation of tgem; Wbetc::: 
upon 3ltTue tna~ taken, ann it merOttt fO~ tbe tela(ntHf: ann 
tbe (ltourt wa~ n0111 maben fo~ a Repleader, becaufe tbe <!Cutt 
i~ not anfWeren to, ann tbe ~Iatntifr bag Declaren UPOll toat, 
a~ tueU fl}j HllOl1 tbe ~~fce ann gppltttltiOlt of toe ~eutcine~ ; 
ann per Curiam, tbete ougi)t to be it Repleader in tbi,g Q.tafe : 
lFo~ toe ~Iea bere i,;i to the whole, nnn 1~ nnugbr. ann UJi~ 
<il:afe ntffct" h'om tbe Qtafe ~f a Difcontinuance ,iteo Co. I I. Rep. p Hen. B, 
in Heydon's Cafe; fo~ tbz ~Ifa tlJcre lua~ p!eaneo burro part ,nn)) (';ip. 3 I. 

a Djfconrinuance t~ tlttlCO bp tbe-~tat"te after Verdict. Et 
iffint Ie diverfity. 

I· Ja an ~nfO~tl1Atton of Forgery fOl ~ublillJi"!J a fOJl\'el1 Dretl, (7) 
p~etenneb to babf brett tbe .act aun DeeD Ot one Coke, ltno1U~ 

ing it to be 1fo~g£n: Ullpml Not-Guilty ple~be~) it appeaten ,to 
tbe 31utp UPOll CleblU£ilce, tbat tbe faro IDret1l\llPo~ten a meuo~ 
cation of tbe ill1itf, ann Of a \'!ollictlanne,t't to· tbe miH of .tb~ 
Catb Coke, to tbe p~ej.Uni(e of tb£ <ftecuto~,~ anD runn~!, lLc$ 
Yatres; namen tn tlJe mm. ann it ltla~ beltJper CUriam, up$ 
on Ql:onference tnitb tbe Judges of tbe King's Bench, Ulbonume 
of tbe Barons llJag fent to anbife tuitb, Fidl:; tUibat a ~ruare, 
tuba ba~ conu€~~D ouet Dhs Cfrtate tn ~tuff, o~ bn~ ~trel1ten 
tbtteuntp, cannot tie II wttn£ f~ fo~ tbe King in tDt~· <l.tafe : 
~o~ (an a ILcgatre, o~ anp otbet 10£tfon tbut t~ a lofer by the 
Deed, o~ utOl' receive any advantage bp tbe mttntct'~ being 
founn fo~ tOe lamg. £lun fo~ tbi~ Dutton and Colt's Cafe 
1Ua~ e(tell, bring d ~J.fe in teoint, in B. R. gnn it i~ t~;e fame 
in ctlfe of. Perjury, 0£ U:.Jt ifl injttteO Op tbe Perjury, llJaU not 
be receilitlJ '~JJ a (l.I1ttnef.a; b:ca,ufetf tbe Verdict par~ for the 
King, tli mm COllfcqmmtt:!Up reap an anbantam~ up it. 15ut 
itt (d[e of nn ]ntJict01zilt fOl Battery, be tbat tua~ bz~tet1 map 
be n cmlitner~, becaufc br (,m reap no benefit bp tbe ~etntct 

in' 
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in tlnotbet ~Utt: $:litO tbe (Jl:aufe is; of fmaU moment. ')Sut 
in cafe of Forgery, Perjury o~ U[ury, (a~ app£ar~ Co. 1. Inft. 
fo!' 9. h.) tue part!' gtiebeo mal? babe an anllantan~ bl? tlJc <llle.t~ 
t1fct, ann tberefo~e null not be t£cetb£i) aSJ ~ [[tlt~£f~; & If
fint Ie diverfity. 3lt was Uketuife beln, tbat tf mltneffcfj are 
<ftamineo de bene eiTe befo~e anftutt, Ul'on a Qtontempt, (nCb 
Depontion~ cannot be mane uCe of tn al1p otber CZl:OUtt, but 
tbe <O:OUtt onlp tubere tbe!' lUcre taken. ratbe 1l1eafon (kms 
to be, . b~altre tbete tua~ no ]liTtle jopnen, fo as) tbcte (oulll be 
a lege.l ~tamination; ani) tbe)! tuere onlp taken to be )Reai) tn 
tbe <ltoUtt, tn tDbicb tUcp tuete taken, UpOll a Qtontempt to 
tbat 1&atttculat <ltoutt. 

De T ermino Sandi Michaelis, Anno 
I ., Car. II. Regis. 

In Scaccario. 

Wilfon of the Middle Temple, verfus, &c. 

I~ Debt "lJon tbt Sta tute of 32 H. 8. cap. [01 tbe Arrearages 
of an Annuity, D'tuifen t~ tbc 1i)lft{nttff'fj mlfe fo~ JL,lfr, 
tubo lUafj Dean befo~ tbt atttoll b:ougbt, againtl tb,e .go

minUflato~ of we ~etr£~~tltatlt nnn ®ccuptn of tbe !LanD, 
nut of lDbtct), ~C. ~be iDefclttlnnt plcatten Nill Detinet, upon 
lllbiCb tOe Jl!)lafutitf Demurred. Qntl tbc qucruon tua~ upon tbe 
Demurrer, m{JetlJet 'tbh:; wete ft gooo ~lea o~ not in tbi£' 3ction1 
lI3tcaufe tbe .aatotl i~ grounnen npon a Will in Writing, 
I11bicb (as tu~ urgell) i~ equtbalcnt to a Deed; ann to a Deed 
it tutte 110t a gootJ ~lea·: ~~ in ([afe of Debt upon a Bond, 
o~ ot{}ettuife upon Specialty. 'l5ut robert an gction ofiDtbt i~ 
tTtOUnllen ttPIJt1 111att£t ill pais onl!" a~ upon Prefcription, o~ 
upon a [)tCi), tbat t~ 110~ tcquifite to maintain tbe action, a~ 
fOl lKent, refcrllen upon 'U Lea[e by Deed, tOfte it t~ a gOon 
1&lea: gnn tbe 1;ookg go UPOIl tbi$ i)ifference; vid. 19 Hen.8.9. 
2.2 Ed. 4· 51., S H·7· 23· 9 Ed. 4· 51. ·10 H. 7· 24· 21 H. 7.14. lBut 
per Hale CIllef Baron; tbe Cl.tafes ate not atUu: : fo~ II Will IS not 
n Deed, tbougI) it be a~ effectual to par~ a tb!ng, n~ a Dito fa. 
lPct tt t~ not a DcctJ tn tt'~ OUln nature; becaufe tbere lltei)~ 

no 
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110 fealing no~ Dcliuetp to a rom; mbicb t!J ctTential to tl t.)tSl1. 
gnn tb£refo~e Nil detinet t~ a goon ~lea tG an ~ttion of Debt 
gtOUnneD upon a Will, a~ tueU ,ftp to un gerton of Debt upon 
a TalJy: .anD tbt gdton bere is not ro mucb rrrolUlOeo upon 
tbe ~atU tt felf, as; upon il ~tatute LaUl, tnbtcb clttlblen men 
to ntfpofe of tbtir )L·annSi, ann of If\ent!l out of lL ano.a bp tOett 
mtU~. 3!n an gctton of Debt upon il <1l5~allt of a 1tient Nil 
detinet'i~ a noon ~Iea, uecflufe t~e J0latntitfba,gotberremenp 
to JLebp It; viz. by Difirefs; but It 19 not a !looo l&fea, to an 
gctton grounDcD upon a cn;~ant of it bUte gnnuap, becaure tbe 
<15~antre In fucb a cafe lJa~ 110 t£mEnp bp DiffrefS: ann tbtte~ 
fo~e in tbat cafr, tbe Defennant muff abotD it b)? matter of a~ 
bigb a nature, a~ bI' acquittance unDer ~eal o~ tbe lUte. 15ut b£~ 
eaufe it appeareD to tb£ QI:ourt, toat tbe actton wag b~ougut in 
Middlefex : gnn tbat tbe 19oufeG. alit or tnbfcb tbbl Annuity 
was neutfel1, lap tn London, Ulbtcb mane tbe aalon lLocal, bp 
tearonof tbe pernancy of the profits, tb& tubole Court tl1tltnetl 
ilgainll tbe Plaint(tT. Et Adjurnatur. 

Richard Henchman Clerk. Plaintiff, verJus William 
Ayer and three others Defendants. 

U~on a Bill in Equity to be reliebel1, ann to ttcober tbe (i) 
. papmcnt of One hundred pounds a year, alltren to be 

PalD to tbe ~Iatntiff b)' a Vefiry Order, mane. bJ! tbe Deren, 
:oant~ ann otbet~ tbe ~atitfJionet~ of S. Buttolphs Bilhopfgate .. 
ro~ a pendp Led-ure in tbt ).aarttl); flecaufc it appearen to tot 
Cltoutt, tbat aU tbe pattf£~ to tbe ~~n£t wete not mane De, 
rennant~, ann tbat tbefe 10erfon£i wbo were mane De~ 
fennants:;, ban pain tbdt P~oPoltion~ Qf tbe ~alat!,: fltbe (ltourt 
lUere o( ~pin'on, tbat tb£ 1&latnttff' coutll not babe i1 Decree in tbl <ltaufe: leut atllJiren tbe Defennants to p~opounb at tbcic 
nett tIlletlrp, tbe papment of tbe QrteartSi, tubttb tbe 'Ztouct, 
concdben to be jualp bU£, anti l1lbicb it \tla~ a Dffteputatfon 
to tbe 1&attll) to ief","e tbe papment of. . 

Mrs. 
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Mrs. Allie's Cafe. 

S1ge ban obtafnClJ of tbe lllfng a Privy Seal, tnberebl' tuas 
. <l5~nl1tetJ to bet tbe fo~f£ttute of C:£t~atn 1IiecogniCanceg, 

fo~ appearinlJ at tbc ~etrioll~, all1ountin~ tn tbe lnbole to 8001. 
anti it tna~ no\t) mane a queftion, tnbetbtt tbe Qtourt migbt 
compottnn tbere fO~feitUte~ bp btrtue of tbetr Privy SeaL1DbtCb 
War; granten befo~e tbe Privy Seal ann Grant to Mrs. Allie: ~nn 
it tnft~ noubteb, tubetbec tbbl tatter Privy Seal nib not take awa, 
anti teboke tbe _ower giben to tbe atoUtt fn dJiSi 1&arttcular : 
16ut it tua~ beltl cleatlp per Curiam, tbat tbe €OUtt mfgbt Upl= 
on goon matter in equttp ntfcbatlle tbefe Debt~, bp bettue of 
tbe Stat. of 3JHen. 8. cap. 39· ~nb tbe €aCe in queltion frem:1 
en a batb Cafe to tOe atouet, bttBufe tbe pattp bimfelf waG tn 
QJ:au£e, lUbl' tbete waf,; no appearance, bp 15eattllg toe ~at' 
tiefj fo bainonftp, toe berp nap befo~e toep OUlJlJt to babe flppear~ 
etl, tout toe)? lUere ntfablen tb£t~bl? to appear. 

The Atturny General verJlts Ralph Tooke. 

I T' flO all Information f\1l~ttta~ of Exdfe ~ tmc fal certain 
~4) . ll>att£bl of S~ap: ~bt Defentiant pleal1Ct'I, tbat bV n late 

~(t fOl·ijl£fti1t~ tbe attearf,; tbcrellf in tbe King,tt if$ provided 
Stat.~Anno. that 110 ~etron fiJall be qu£tltonen Ol moleffen fOl" nnp of tbe 
I j.Car. 2. IDuti£~ tbtteltlOa tbetrbp Gletlen in bi~ ~aieffv, unler~ be lball 
cap. 12. be ~en o~ tJ~arecuteb tt1itb effect ber~~e tbe 2, ,til iJaV of Dec. 

1l1b,tcb ll)C1uln be Anno Aom. 1662. Q{ntltbat be ltnlfj l10t qneffi~ 
onen o~ molctt£l.l fo~ tOe fame, befll~£ tbat time. ~I) wbtcb 
U;lea tbe Attorny General demurr1d. ann now one caufe "fDe
murler tna~ tl)eu'lll to be tbfSi; viz. btCtlUfe tbe get Of 10arlt, 
ament tut1:;f plcane)), ann it i~ n9t tl\ltrt'O, prout pater per 
Recordum : ~o tUilt no 31lfue can be taken upon it. 16ut to 
tbb.1 it lllll~ anfinctcn bp tbe Court, tbat fUCb abetment nren~ 
not in tfJi~ cnfe, becaure tlJe Act i~ ij General Law, fOl it COl1~ 
(ern~ tbe King, ann tbe Qtourt is bounn ex officio to take no" 
tlce of it, tfJolUlb tt tuere not pleaneD, fo tUtlt ItO 3\lfue can 01 
cugbt to be taken upon it; fo~ if tOere be no [ucb act, tbe 
pfenning of it t~ to no PUtpOrt, an)) tbe qtourt mull of tbtic 
omn tlno1ll~oge anjutlge it to b( ItO )&Iea. '<1Cbe Second Qtaufe 
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.of Demurrer lt1a~, l1ecaufe aa Mr. Attorny General fatD, tyefe 
gtt~at~, of ~rctfe Were vefted'in the King, bp an Exception out v .2 f'"3r. 2. 

ef the ACt of Oblivion; fo~ tIlC), are not in tbat ~rcfpttOt1 lttn't~ '-~J:' I 1. l-"~r, 
en to onp.iJfbtt: attll aU Publick buries tIo of (outre al.11JCrtnin 
to tbe King, \1lbet£ no otIJtt ~etrart h~ appointeb to take ann 
t£t~fbe tbem. Qnn tDat tDe Ad: of Vefting noef$ "at ret,!} tOcan 
out lor tbe Cl-own, l1: {lttit tbe King 'il'lletu 1lIittle to tbelll, but 
waa tnt£ll'Oell to ~c(f m tbz iltiniJ fuch Arrears onfp, as l1tere 
£tcepten bp tbe -<3£ll~tul ,aLl of t0arnoll, onn were tbcn in tbe 
$an'OSJ of Truftees 01 otbtt 10crfonn, tlccoltJihg to tbe late Ple~ 
,cnnen alta of (!J;tci(e: l5ut tye arreara in tbe Qta(e tn que~ 
tton, a~£ none of tbore,.tlr~at~. ~ \to .inbreD it 1nil~ annst ~n b~ ~~lc Cliief Baroh, tnatttiou,"tJ6' tbefe ,~tteJlt~ mtl, utn f)a e 
flktl $dtttl itt tbt latng,. tf.lou~btfjt rdln gct ,of~clltl1lJ ne 
f)ab ~(tJtthaUt, pet b~tattfe tf)trattl 'act 1Ua~ matte fOl tfJtS PUt:? 
P,9i'e ~"r~,' attn Wi 110 otijtr,' tbtr~{l1gtreat~ tJjtUl noUl be I(iOIt~ 
ttl upon aJl Vefled tn tbt King, 1ll? hert,tle of tbt filtU }ld olltp, 
anti no i1tbttwtfe; tal df~ t~e glt,IDdLitb l1eto no putpot't, but 
be :jftibol0tl» anti 3!1uP~rtinent: mbicIJ l11it~ not tDe intent ot 
tbcm tbat lil,rtlle it. '," -~ttlr .t{Jtrcfo~e , unlertS tbe J;Jtr£ltton~ of 
tbe act be pytfqcn, tOt'lllf11lJ IdfedJ bhl tetnrttp; anti tbete 
map be a 111ffet£tUetietUlitt a General Act of $etlfni, anlJ rue6 
n Patticular Ad 6£l tbia ; . fOI pcttballt£ fucb II ¢afe a~ tbt~, 
iniJ,lbt Uapptrt not t(J be lilttf)tn a General ACt f bltt tbtn tbett 
atc mattft!l bdioe~ fuffitent to make tbt act effectual: ')5ut 
bete tbe act concetmr tOe "llutp of Excife onl», tto~ i~ tone anp 
tbinU tlfe tl1 tbe ~ttrlWew. ~ni1 t6~t£fo~e J tbofe attratts 
mull be nOllernel1 b~ tbe~ct. 15utvet f)etattfe it lllaG it tUat:i 
tn of great Jlmpo~t(utce, attn matt)? ~ecutititfS ann ~uitfS 
l1epentlen upon it ; Adjurnatur., . . 

Blake verJus John and James Vander Bergh. 

I~ an Information fOI not pa!tng Cufiom fo~ fOUle JL.tnnen ( ~ ) 
~toatb, tbe Ql:afe \nila tbu~; viz. ~be fI)efen'Oants l11ere J 

150m lUttbfn tbe lRealm, tude rJratbet being an alien, but 
tbetr ~otber leO!" bete: gnn tbe :1D.uellton \nafj, [[lbetO£t 
tbe iDefenlJa\1t~ being fo 15o~n \1~ nfOlefat'O, fiJouln pap Ali· 
ens Cufiom , o~ not ? l5ecanfe toe Attorny General faIn, tbat 
l.lir£ctions; l11ere latElp gi'il£n ill Scaccario, tbilt tbe 3lffue of glt~ 
ena fo: toe fira <5eneratton, betng S}!)£tcbnntS', 6JO"10 pap 
~lttnfS D"tte~. )5ut J]er£ tbe Dere"'Oant~ ~otb£t wafS {fnll' 
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ItllJ·antftl)£ oroutt galle Ltbertp to fino tbt!$ SpeciaIJy~ 13ut tbe 
161atnt;ff wouln not tu(iff upon it, becaufe fome'part of tbe 
$oo'Oa' Were cte£lrlp tOlfetteo fOl not paping an)) ([uRom at 
oU, 01 nwlling otret to pap tt, CUbe onlp- bp a Poft· Entry aft~ 
~e{rUtt, ann n ~olltb Iffctttng tb~re'nap§l nftet tbt, fita (fntrp. 
of tl)e quantttp nnll patcel~ at tbe <ltu(fom~boure.. ~nn , 
Verditl patTen ro~ tbe Plaintiff,' ro~ tbat part onlg. ; 

Iglccon ver/us W akemao~-

EJeClione hrmre. Ulpon a SpeciaJ Verdict, tbe Cltare lDa~ 
tbu~; viz. tbe Declaration tt.1a~ of Cebpral ~etl'ua'lJeg, tn 

tue tebetnl t0attfbt~ of S. Michael, S James, S,Peter .and S.Paul, 
ann tlJat part ot tbe 1&l£l11irre~ I)! in tbe ~atttlJ of S. Peter and 
S.Paul: 15ut tbat tbtte if.) no 19arillJ caHen tbe Parilhof S.Peter, 
110l "011£ callE'D tbe Parifh of S. Paul: gnn it wag beln cleatll' 
. per Curiam, tOut tbe Copulative (E~) llJoullJ be ttfert'O to tbllt 
'lubicb fs teat anti btur au <fttffencr,. ut res magis valeat : Jaot 
to make S. Peter's one Pariih J anll'S .. Paul's ilnotlJrr; but to 
.make tbcm botb one Pa~ifP·, . gu'D tbe tuo~na feveral Pariilies, t~ 
fuppli:tn .bp tbe otb£tPat(flJe~ nfoli=mentfonen; £0 tbat if 
'tfJcte 'beam)! rucb _attn} tllb£tttg', a~ tbat of S. Peter and S. 
Paul. _ tbe Copulative llJaltrefct to tbat. gg in 6 Ed.]. Pr:ecipe 
of '([£11 aCl·Cs.; tn .A. B. at)d C. tOet£' tbe lLanbS mull Itc in tbetv. 
one of tlJe t!lltll~: 15ut if tte Precipe wete de Man-erio & de 
decem Acris in A. B. and C; tfJe'te tt Woulb be well cnoulT{1, 
t~IOUgb tbe ~attnOllap elfewbere, PlouftJell tbe ~el1 acre~ lap 
ht tUin tlJe mtDSi namen: fOl tOeu tbe laff tnoln~ are fattmell 
bp tbe ~rn gCte~. ~nn Judie: nifi,-&;. giuen arcoJtlinulp. 

B\!rkc 
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_ Berke velfus Ha~ris and Ar~ ; 
... ! . . 

T $£t£ wau an Englifh Bill in tbe Exchequer naafnft Harris, (7) 
to tlJetu bp tubat ~itle be lJelD, fllCb a ®£oDotn, tubtcb 

(Q5 was aUetlgell) appertatneD to tbe atftc£ of i'\etper of Gloce
fter·Cafile, uranteD to tbe jfllafntiif fo~ lLif€; anD agatntl tbe 
otbet D.ef£lltJants;s, aG 15~elDzr~ of the (;itp of Glocefter, 
eberl' one of blbtcb, as tbe l5tU ftimrdfetJ, tnasb~ ~utlome 
oblig£b to pap fucb an annual ~um to tbt fain ~tficer. flo 
tubicb 'l5iU tte Defellnant~ Demurred: lBrcaure tbe 13iU t~ 
concerning tbinga of feve~31 diftintt Natures, ann is b~ougbt 
DlJatnff feveral Per[ons ~ 1nbicb will 'o££'aOon (evera1 'Anfwers 
ann Examinations; ann if. thep Inere i rutfereD to be :put aU into 
one 15tH, ftlcb partp \DOUlll be obligeD to take. 4toptes'of 
wbat no wa)? concerneD bis own tZtaufe; lUbet£b)J t'be (barge 
woulD be enneaftb to 110 purpore. ann of tbat i!t)pinion 
tuas tbe whole Court. g~ if a Parfon ffJOUlb Plefet a Bill a~ 
(Intnll febctal ~£rfon£s; viz. agatn{t fome fOJ, Tithes, anll a. 
gainft otbctS fO~ Glebe, tbiS t~naugbt. lButfo: Titbes only, 
it is ll1eU agatnft rC\1£ral1&artl1Jianer~ ; ·lttcl1ufe tbep ate of tbe 
fame natutf. eo tn cafe ft Lord of a Mannor tnoUlll pzefet 
one BilI agatnll divers Tenants, fo~ ftntral lJtfltnct ~attetS ann 
~aures ; alt, Common, Waft, feveral Pifcary, &c. ttlts tuete 
naulJbt, tboullb tbe <l3lounD ann :JFounnfttion of tbe eUit; Yi%. 
tbe Mannor, be an fntite tbtnlJ. ~G bett, ~,. 

DE 
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De Termino Sancti Hillarii, Anno I 1 & 
I 6 Car. II. Regis. 

In Scaccario . 

.. .. 
James Stevens, Plantiff, velflt& Francis Duckwortb~ 

Defendant 

, . 
(J) I.e an Information :ram quam , fo~ CeHing Wirtes bp metatl 

yiele Stat. In York, l11itl)Out a, Licenfe, tllbetebp tbe D£fenDant f8~" 
~1~~26~·:~~· (etten Five pounds a day, tbe Information bEing fll. NinetY' 

days, F dUr hundred and lifty pounds tuete 1JcnlannrlJ: ~pOtt 
Not-Gui!ty,pltane1J, ann a-Special VerdiCt founn, tbe mUEtlrOn 
lnntft €UbettJer o~ 110 bettJllt ba~ a Licen!C to keep \l Tavern itt 
York, aCtllinUigto tilt ~tatt1tt of 7 Ed.6. cap. ,. ttl0P by virtue 
of fuch UcteoCe feU \V ines bp Retail, to w {pent lit bl~ omn 
"sure f mlbicb ~U£ait1tt Oepthb9· upon ti)£ W01tJli1g of tlJat 
StatUte: ·t'ot it wan oStkO., ttat tbe Exception ttl tbe Ad of 
12 Cat. 2. cap. 1. 5. t.ttennu to fauc futb 1..,t(e\lfe~ within Corpo. 
rations, R£' ~t mailt ~ntt'tumt to tfit fain art llf 7 Ed. 6. c.!;. 
Vtd. Ie S~at. de Ed.6. &perlege. 

Sir Edward Turner ro~ tb£ Plaintiff. ~bf£j Infonmti&n . is 
BtOttn'tlCn upon 0 malum Prohibitum: gnn tbf ID. nellio." l1ttfeU) 
upon two Acts of Parliament; viz. tbllt of 7 Ed.6. cap. 5. anti 
tbat of 12 Car. 2. cap. 25. 2110 3l con~c(1Je tba~ ]un!Jtncnt 
oUJJlJt to be l1ibCl1 fl{1aittfi tlJe Dcfnltumt: Firft, lBecaufe 
Liccnfes to feU Wines 'ute notn b£l:omc part of toe 1REuenue of 
tfje Qtrolnn, rmn tberefole tbofe aaa ougbt, in f,lUOUt of toe 

ItT IUnIT, to t£rciue 0 ltbetal (!tonfitnaion. Secondly, 'l)ccnufe it 
Vid.7 Ed. 6.c,s. ig (tlneu!, ~nnaei), That no perfon or perfons wharrover, &~. 
Paragr-4o & i11all fe1l or utter by Retail,&c. any kind of Wine or Wines, to be 
J 2. Car. 3 .c. 25 -d k fi - l' 1 - h' M !i h r. H r. Farag!". I. run or p:;~nt WIt lIn 11S or t Clr an IOn· oUle or oUles, 

or other place in his or their tenure or occupation, &c. by any 
COIOUf l craft. or mean \vhatfoever. ann ltlbert t~t Ulo~n9 of ill} 
g.ct of ~iltltmn£nt ore pontibe anti etP~er~, no 31nterpletatiolt 
oimbt to be.anmtttet1. Thirdly, ~o cOllftrm~ a )LtcenCe to ltrep 
r. Tavern, to be n llic£llfe to frU (Oin£~ bv. Retail, to be (pent 
in the perron's Houfe, tbat ba~ [ueb 0 i..ic£nfe, is againft tbe 
lHtC11tton nnl'! tJefiL1tl of tr)~ aw, moieb \tln~ to Pl(\1cnt melUJ 

nirOl~ 
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iltro~nCtinlJ tbemfelnes bp etcetfLbe ann unreafonable ID~tnk~ 
inn· 

Object. ~be Preamble of tbe Statute of 7 Ed 6. t. 5. mentions 
the Inconveniencies, evil Rule and common Re(ort of mH-ruled 
perfons, ufed and frequented in many Taverns of late, newly 
fet up, in -very great number, in Back-Lanes, Corners, and 
Sufpicious places,&c. anl1 tl)t:tefo~e tbe Acts ate to bl confftuen 
fa a~ to p!eU£nt onlp tfiore 3lnconuentencefl: {unit{j mill be ruttt,; 
(ientlp anotne]), tbau!Jb it be atloID' 0 tba t f;\1CC!, man, tub~ 
f)iI~ lawful Jl.,tcenre to krep a Tavern~ be eo ipfo at HUettp til 
feU mineS bp' Retail, to be fpent in his own Houfe. Refp. '<tbe 
Preamble i~ but a larp to open tbe meal1inn ann fenCe of toe 
lLatu, but t~ no ~!l"cting part Of it. 

Obj. ~be Urage tince tbe ma(t{llll of tbe Ad batb been fiJ, tbat 
it p£tron'~ betng UClllC£'O to keep a Tavern,cnableG bim to feU 
Wines tn bt£j 190ufc b~ laetatl. Refp. Ufage contttltp to an act 
of ~atltnment 110£~ flot take ownp tbe fo~ce ann effect of tb£ 
JL..altl. Befides, tbe contrm:)' ba5 been p~actfren; vid.3 Eliz. Dy. 
where tfJe iluren grantct1 furb LictnCcfJ, ann not tbe l0ftfonfS 
autbo~ti£n tip tbe act. 
~be ~atcnt granteD to tbe Lord Goring, temp.Car. I. aUotu~ 

tbia 'Ottfcttnce bettuttt keeping a ~anetn, ann feUing mtl1e~ 
bp laetatl, to be fpent in tlJe fitabern4trepetSJ t9oufe; tbaugb" 
tbat lUG!> belli ta be n void Patent, becaufe it tuas Qf;enctat. 
(vide 7 Rep.foI.17·) to tllfpenfe tilitb nU people: leut a 10attt~ 
tulat Dtfpenfatton wouln bane bten beln goon. ~lro, it lUai) 
latelp bdl1 in tbe Star-Chamber, unlaWful to drers Meat in a 
~anetn without Licence; attn fa {Je conctuncn pro ~et. 

Hardres fO~ tbe Defendant. ~p Brft Reafon 31 take from tOe 
Preamble of tbc act, tubicb tlJctna tbe 3\ntentioll of tbe JLa\11~ 
luaketSJ, ani) gi\1£~ an gccoUllt of tbe ~trcbtef~ tbat were befote; 
lnbtcb appeut to bane bocn occafionco bp Unruly perfons fre
quenting Taverns in By-Corners; fo tbat Drinking in Taverns 
U1a~ not tbe ~ifcbt£f, but tbe Multitude of ~anetnss, anb tbett 
fttuatton in By-Corners:~t~ tbe 9}!}ak£r~ of tbe Lam woulD babe 
ilnrWeretl, ll1a~ tbeit nefign, if tbep ball bren a~ken tbe queffion. 
:l5ut it~ ~bjettel1, ~bat an QEnaafng cttaufe in tIJe etatute 
iu np!e(s; in tbe pOint, ann from ftp~ef~ tuo~l1~ Non eft rece .. 
dendum. 31 anftnet ; ~bete ate ~b~re tbillg~ to be conQUereD 
in an Qct of ~atUamellt: I. ~be Words; 2.. ~be Senfe of tbc 
[[1ol~; 3. ~be fcope ann meaning of tbem taken aU together: 
g~ lUbEte thete ate Cenetal ~Iaurc~ 111 a Vitti, tbe ~eanin~ 
(lJaU be gatbeten from tbem aU put togetbcr; fa as one map 
not confounn no~ contral1ict anotbet. ~Ot1J acco~ning ta tbhJ 
IltGuntJ, tbe fenre ann, meaninlJ of tbtfS Qthlufe tn tbe gct of 
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7 Ed.6. Ulotcb fa fa mucb ttrgetJ, rom. be tbug , viz. ~bat 110 
perron, tllJt fJuu:mJ u. JLtcenfe a((OHung to tb~ .gcr, fi.H1Il fell 
ilnp (ffiltnf~ bp iRetmf; 1101 nnp tbat bag ,n Llcenfe tNtH fell 
[[Une~ bl' 1l\etail, but onlp tn, ~tg ~anfiol1::botlfe; rmn not 
~ifeUJbctC. anti fuct) ull (ZE.rpofitlon l~ frequent upon otbfC 
~tatute£) ; a~ Magn. Chart. cap. 7, & 12. anti Co. UPOIl tbofe 
~tatute~, 2 Inft. 17, 18, 24,2. 5 . Secondly, ~be 11icafon of a 
Ji,111.U, anti tue Defign of tlJe )\"atn:makct£;, muff be jungeb of 
bp robot fJag been tbe connant Placttce tutt fince: fOl, Ufus 
optimus Magifter & lnterpres. tillPon tblg. grOUltlJ tbe lUOlb 
Lands, in tue ~tlltutc of Ed. I. de Mercatonbus, ettenbg to all 
Hereditaments. ~o tbe WaIn Feoffment in tbe Stat. of MarIebr. 
cap.6. e.recnbg to all Conveyances, Co. Mag. Chart. p. I 10. ~B 
CO.4Rep. Slade's Cafe,94. ijjl.fe, €uftom anD p~elin£nts; rule aU 
p~OtretJing~ tll €ourts. 2 Rep. fo. 17. Lane's Cafe, tfje lt10~lJ 
Commilimus fttenna to a Leafe. eo Dcte, it bautng bten tfje 
€onffant p~actice fince tfJe makfng of tbe ~tatute, to fef( 
mine tn ~auetltg bp )Retail, to be fpent tbere, tfJat futfu:tentlp 
lJemonftratcg bOW tbig Lam fa to be .3lnterPlctetr. Thirdly,]f 
ibe lLa111 be etpotanneD otbetwtfe, tbe ~tPofitton tum be abfut'O 
ann incongtuoua: ~bat be lnbo kcepg a ~abetll fi)oltlb not 
utter bt~ ~[tine to be (pent in IJla $ou[£, t~ alJatnfl tbe nature 
of tbe tbtnff tt fdf. gUll to l1lbat JJteat purpofe wouln tt be to 

, p~obinc tbat ~~llernfj fiJan bihept'in ollen places, if tbe ~tnt:= 
nera muff 110t be pCtnitttctl to feU tbctr m(ne~ to be fpent in 
their oWn tl)oufc,fJ, but tbat oll muff be rent out of iDOOZll. 
Vide Srat. Merr.cap,7' & Co. ad loco Vid. etiam 2.1 Hen. 8. ,. & 
26 Hcn.8.2,. Fourthly, 31 arguc ftom a Non·ufer; viz. bcraufe 
no 3Jnfo~matton Ol ~llpu(ar galon bag cuet pet been b~OlllJbt 
fOl tbfa p~etel1'Ocn SJDffencc; anti tbougu Non-ufer not~ not 
i.1b~olHlte n fLaw, pet it muclJ EJ.1feeblea the ffrengtb of it; vide 
Mag.Chart. cap, 3. & Co. ad loco ann Stat. Mert. cap. 7. Lit. 
SeCt. 108. & Co. 1ft Inft.S I. lu()£re it (fj fain, ~bat Non·ufer of 
a tbing i~ a great p~erlt1l1ptiott, tOnt toe Law tuill not beat tt, 
ann map f.tpounn ann Declare tOe meaning of a JLaw. ~o bere, 
~tllre none tbat babe ball 'tLtcellre~ to Itrep ~abetng, babe 
filet been pUlltfi)rb fo~ fcUinG' Wfnea bp Retail in their Houfes, 
it tg a goon 2clJument to p~oue, tbtlt tbf ~aketS of tbh3 lLatu 
ntb not IntCltll tf)EP fi)ouln be pUl1it1J~n : ann fa be Plapen 
3lungment fo~ tbe Defen4ant. . 

Mr.Thurland fo~ tbe Phiintif[ '(tbe ·ben tnap of qftPOUnnfnlJ 
an get t~, bp taking aU tbe <lClnufea togetber. ~b£ Preamble 
nota not 1i~it anb bound all Enading Claufe; but oulp fi]EUJS 
(orne <!);aufeg UlbV tbe ACt wag mane, a~ tn tbiss cafe it noea no 
mOle.~no 31 (Ol1cetbc tbe Def~nnal1t t~ guiltp of a bleacb of 
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thts ·.fL,alU; Firft, ~te l.t1o~ns of toe ~econn ~hlUrr ore itll 
Univerfal Negative, tuttb teatin!J£~:t Wa!n~) Not in any Place or 
Houfe, &c. nun (onttarp to fncb fuU nn~l POllUUC nUo!na no 
(ftPO{lttoll ou~bt to take ploce. Obj. $l[)ne part of an get 
ougbt not to ti£(ftOV tbe oeber, if tbQ) mu), l1fmt1tH~ conuffcnt. 
Refp. (tb~ fitft Qtlaufe hfonlp , ,to Licenfe 111£11 to rr:U [{(ltnea ; 
toe fecontl <ltlattfe teRrainss tbem ftom fcUtnlJ anp tn their own 
Houfes. 'Obj. Taverns ate not nnmrll Itl tbe Second Claufe. 
Refp. t4tbe ,l1\eafon lG, becaufe Selling Wine t~ p~ofJtbttetJ, unu fo 
Taverns are P!obtbttetf ttl effcct: Taverns anll Wine fellers atC 
Convertible; ann tbe 1tlo~nr5 of tue Licenfe nte on.lp,to fell Wines 
by Retail. gnn wbere tue [[lo~na of an get nre 1)oubtful~ 
fucb an\fcpofitioll ougbt ttl bz maDe of, them, ,a~ tnt(! brff 
obbtate ann tetl~r~ tlJ£ Wfrcbtef.' Vide Co; Lit. 18 8. ~Oln olle 
®ircbief bere iSS, Drinking in Taverns, of wbtCb ~otice i~ tak~'n 
tn tbe ~tatateof 18 Edw.of the View of Frank-pledge. gn'll 
fUCb lI:..iceufcr; nre not [auouren tn . JLaw, Vide Dyer 270, a. 
Obj. ~be 10~actice bUg been contrnt)? Refp. fiJ:fJifJ lUcre a 
Plopec sDbjectiotl, 'if tbe LaW were tn tbe Affirmative; but tbhl 
~tatute tUIt~ tn tue Negative. Vid. I Ina. I 15. a. g~ to 1t1bat 
vaa been arguen concerl1ing Prefidents '!I tbep are fo~ Ufl: Vide 
Dyer 270, a. gnn 19' & 25 Eliz. Sir Walter Rawlcigh's Cafe, 
lllbere Licenfes babe been gtantetl b)? tbe Iling to tbat etftct, 
viz. to feU tmltness in their Houfes. JLtkehlife tbc ~tatutc of 
12 Car. 2. ,its fo: alJunnccmcnt of tbe Btng'fl 1!tebenue, ann 
oun-bt tbtrefo~e to babe a large ann beneficial ClConfttuctfon ro~ 
tOe Bing' ~ ~~olfit. gnn tbe Provifo tberdn noea not teacb OUt 
([are; fOl tt p~outtJe;J onlp, (tbat Cities ann, Towns Corporate , 
map ure ann £l1jo~ fuco Jl,tbettte~ ann ~~{\lUegf~., aa i)cc£t01 1 2. Car.2~ 
rOle tbep' babe Lawfully nren ann tl1)uven. ~ide, 9 Rep; the Cafe p~+2.l.. 
of the Abbot of Strata Mercella. Ibidem Qglcke s'Cafe, amongfl:· 
the Cafes of the Court of Wards. ~a be conCIUnf1.1~alln p~apen 
31ungll1ent pro Qyer. 

Ellis Qtrnuen fa! tbe Defendant. fPc {nfillen, ~bat tbe Second 
Enacting Claufe UlaS) put tn fabout of Vintners, anti tbat tbe 
meaning of it tna~ no mo~e tban tbi~; viz. ~bat 110 otbera, 
but oltl!, rucb ag were in tve f~met (ltlaufe aUoUJen to be 
)L(cenfen, (boulb r~u mtne~ bp Set aU. $e citen PI. Com. 17· 
,.64,&469. IInfiit.36;. 31ttss <!Enactetl, 1 Car. I. cap. 4. That 
Keepers of Taverns iliall be taken to be: within the Statutes 
made I & 4 Jacob. I. againlt Tipling in Ale· houfes: [[lbicb 
wouln babe been to no purpore ~ if t{)ep batl taken tl)e Latn to 
be agatnft ll\repet~ of ~abernll feUing anp Whte at aU, to be 
fpent tn tbdr' aWn 19oure~. gnn if tbt JL.atLl tnere, a~ it i~ 
urgen fo! tbe 101ntnttlf, tben no ~tabeUet upon tbt 11\oan couIn 
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b~tnk a ®laf~ of [(tUne tn btE Jln,"' If tbe 31n~ be it '4CaUftll, 
but muff (enn f{q it out of bt~ 311m , l1ltncb tfj 1111tc\1(on, 
able. 

aft£tlt111ttl~ in Eafter Term, 16 Car. 2., tbe Judges tleH~ler£n 
tbett SlDptntous feriatiln. 

Bawn R~insford grguen pro Qper', $e fain ~b~ec tb(ng~ 
wete to be (onllOetell in tbe <lCtpofttton of a ~tatute; Firtt, 
iUbat the Common Law tung befo~e tfJe making. of tbe eta, 
tute. 2.. ®lunt t{Jc !30ifcbtef tuas, tnbicb tOt )La\U~maker~ 
lllollIn tei.1~trfj: ~nn, Thirdly, mbat Remcl1p tbe JLam ban 
p~ouil1en fo~ tbat <fnn. ~Q1n in tbfg cafe, FirO:, It tua~ lawfUl 
befole tue making of tbifl Law, fo~ anp ~an to feU millt 
woete be pleafen btmfelf. Secondly, fo~ the Mifchiefs, fre tbe 
Preamble of tbe ~tatute.· Thirdly, 1Fo~ tue Remedy Plolltncn 
b1' tbe Law, fee t(re Purview; ltlbtcb confit1~ of Uuo Qt(aure~ 
concerning $cUtring of mlinefl; Firft,'<tbe BrH QJ;laurc car ric,;; 
a lRetfratllt upon Perfons that have no LicenCes. The Second 
J&e(ftailt~ them that have LicenCes: @lre tbe @econn Ql:laure, 
That no perron or perfons whatfoever, fhall fell or utter by Re
tail any kind of Wine or Wines, to be drunk or fpent in his or 
their Manlion·houfe or Roufes, or other place in his or their 
Tenure or Occupation,&c; £Inn afi in 5 Co. Edriche's Cafe, !llle 
Ql:laufe tn an aft of l&arl(illt(ut, nmft notflb!oiJatc o~ contraU 
anatber. £tan tn tbfS QLare~'tbe Serohd -GIaufe rrtlra:ng tOc 
(i:Utng . o~ fpehtliti~ of Wtne%S bv Ja£tatl tn an)? Taverns fo~ 
tI)efe tiua iReafol1~; Fir!l:,. €be Firf\; C1aufe [UilCl maDe arratntl 
(ncb at' (boUn) ~eU without LicenCes; fo tfiat tbe S~cond Clau~e 
ult1Jen not l11itfJ ttf.llett to ti}£lU, but lua~ UDDen fo~ tbc1l1 tbat 
tbaUlt'I babe JLt£el1feg, to nitta tofu tbell tboultl feU tfJtia: 
M{itt£~, viz: Not in their Manfion-houfes, nor, &c. secondly, 
lC tbe Att Wite {cu(fruetJ otbet1l1ifF, tb{~llncOnb£nfenre IDonI11 
follow, viz. ~:GUnt {litt ann tbe fame perran Wou!O,ilf Htbfcctel1 
to tillo ~ena1ti~~ fo~ one nnn tbe fame ~ffen[e, up tlJe fame 
~tt of to,lriinment ; tIJat t;;, to toe 5 I. bV birtue of tile Firft 
Clau[e, £HnltO ttre 10 I. ·bp tbe Second Claufe; InbtcfJit (annot 
reaQU1ltblp tie fitppofen tbattbe ~atltalUellt cuet intcnneil. \1tig 
true, .in Dr.Fofier's Oafe~ . I I Rep. rue mart 1l1ttb ru£b a tijlng, 
but tbt feueral UJenaftteg tbete ate il1tltrtcil IIp fCl.letul grt~, not 
bV oUe fini) tb£" fame 2rt of 19adiatnent. ]t una fxSen ~bjectelJ, 
"Jtbat tbe ~tatute of t Car. I. cap. 4. C0l1tetttfttIJ Tipling. ex:: 
tenD. to Taverns. Refp. €ijat ~iauf£ well map be fUPPOC£il 
to babe bftn inf-t\'tetl in tijttt gct, bp tearan t{)at JLictnfe~ were 
frequ£lttlv firnnten bp tOe Wng, to ~rnttter~ to feU Wine III 
tbett '>oufefJ. Ohj. frO! €au£rne~a not to be petmittnl to feU 
[[Hne tn tbtic fJ)oHrf~, t~ urrt1inff tbc 31tttcutof t~t 1.a\O, nnb of 
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tbe llAccnCe It felf. Refp. ~o ab~tnge tbe l~oltJet tbat one ban 
llefo~e, hl urual; 0.1111 map be nOlle bp tbe Common Law; o~ If 
a man mnke~ a feoffment in 1f£e, p~ouinen tbilt tbe.1feoffre 
(baU not ottet1 to rncb a one; mucb mOle IJp Q!ct of ~ntHa:; 
m£llt. Obj.;Jao man baa brett bloul1yt fnto que(flon upon 
tbi~ aCCOLltlt; ant) tUe 10~artice baG bxn fo, tbat Vinrners babe 
lDttbolit COllttoU (oln ,Wine by Retail, to be fpent in tf)etl! 
19oufea. Refp. QI:tJi~ noeS) not appeal; Judicially to tbe Cltoutt~ 
gnll tbete bas bren lllUCb alteration in tbi? p~aa.tce flnce 7 Ed.6: 
no: boer.; tILtfoge neflrop tbe cfffect of a lLatu, tbougb it be 
againft it, Co. Lit.S I. Et multitudoerrantium non patrodnatut 
caori. anll nom lLicenre~ to feU mUlle ore become part of 
tbe Revenue of the Crown; ann tyerefo~e Qtouaructfon~ upon 
letS of 10arltatl1ent muff be fa\loutoble l11ttb refpect to tyem9 

4Ed.4-3,12 .. Plow.Com.lo,II. 
Baron Turner pro Qger'. ~e 2tguen rttucb upoil tfie fame 

grounng. 1ge tuaa of ~pi1l1on. ttO,lt Vintners, aG tuell as 
otbet Retailers, were tuttbtll tiJe Second enaCting Claufe; ann 
tbat tbere tuaB no material niffetence bcttnttt tbem: ')Out tbat 
tbel' were Synonymous ill tbe intennment of JLaw. ann bert 
tbe cztlaufe lG Negative, tubicb ellfo~cetb a mOle utolCllt ~on~ 
tlrurttoll. Vide I I Rep. Magdalen ColI. Cafe, be gabe tue Came 
gnCwtt tbat Rainesford ball none, to tbe Objection lltounnen 
upon tbe Stat. of I Car.1.c.4· ann to tbe Objection concern, 
tll~ tbe 3lncollbclliellce tbatTravellers wouln be at, be an~ 
llDeten; ~fJat tbe 3Jnnltrepet~ mtgbt Pleuent tuae ]nconbent~ 
entt, bp talttng lLicenfc!j to benn Gltne in tbeit $oure~; anb 
conclunel.1, tbat Judgment ougbt to be gtben fo~ the Defen· 
dant. 

Baron Atkyns pro Defendente, fo~ tbeCe meftrOl1~: Firft, ')3£; 
caure tbe 3lntent Or tbeact appeat~ to be, ~bat a ~all babtnlJ 
a )i..,tc£nfe purCuant to tbt gct to ltrep a ~abetn, map bp bfttut 
or tbat lLtcrnfe feU minefi to be fpellt in bi~ 19oufc. ~otu 
,tbe lntent of an act mull be gatberen from aU tbe tuo~tJ~ or 
Itbe get put togetber. g)f tbtss act tber& are1fout 19attss to be 
confioereO: Firft, QCbe Title of tbe get. 2.. ~Ue Preamble. 
3. ~be Purview. 4. ~be Provifo~ ~be Title ann Preamble of 
tye act, are tbe 31ntronuttoU? part t\Jeccof, ann t1 Be)! to tbe 
)Law. See the three Purviews of the Statute. Secondly, 15£fo~e 
tbir.; get tuag matlt, ty£ ~aw nin not look upon It. al) a ~tr~ 
(bier to feU (9111&, to be (pent tn a ~abetn ; anll tberefoze tne 
babE tIJ£ IcfS) tearon to beliebtjtbat tbe S@altetSS or tbt~ act nc, 
nlJnen allp lRernen,., Ulbftcbl' to p~ebcnt tbat. Qnn pet tbere 
were deben 01 ttnelbe gaff sf patliament mane befo~e con
cerning felling of mine., prices of ~Une, lmpofitioo$ 
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upon mm£~, anti Forefiallers of t02m: 1)ut ltD JR.£menp \l1£U:; 
ebcr PiobiuclJ ttl [[{train 1lliabttn£t,;) from felling Wines in their 
Hou[es; no~ UJil£t tbllt iookcl1 on ill tbe (!J;pe of toe fLatu ms a 
~ircbief. Thirdly,;Jao Information, ~l Popular Ad-i.on, b.O~ 
ebrt bien b~ougbt fo~ tbt~ SlDffcnce agaln(l tbe Law, 1t11tb lnytcfJ 
tbe i)efelt'Oallt t~ notn tbargetJ; tbouJJIJ it ba£j been frequentlp 
commtttetl ebttp nap, nnn wouln in aU Ukelpboon, at one 
time o~ otber, babe bEen Plofecutctl,~ if tbe )l..atu ban brell 
takflt fo. Obj. 2gainft £tPlefl1 Negative Ino~b~ no ~n.t£tP~e, 
tatton muff be aDmitteD. Refp. Firft,l(jJ;fJtte ate tn tl)l!f act of 
~tltlialU£l\t man)! Membra incidentia; 1nb1cb mua all be fo 
~tp(luntJetJ, RJ) to be confiftctlt witb one anotbet. Secondly, 
(1lJel1cral Qtlaure~ tll tbe Purview of an Qct. map tearaln (!l)ene, 
tal QtlnureJl tn tbe P~eamble; but not fPfeia( ann patticulac 
1n9~'Dfl nnll ([Iaur£~, a~ tb£t~ are bere; vide Hob. 182.. Burton & 
Morrice's-Cafe. C<&·Magn. Chart. 28. Again, ~bt~ Second Clal,lfe 
15 alltftil1tt Qct ltptt fdf, ann ettenll!j onlp to Private Houfes, 
fo~ tnbtcb no @~outaOtt lUat5 mane befo~e; vide Plow. Com. 263-
~nn it t~ a tonnant :mUIr, ~IJat upon all ~t!tj of ~atlianttnt 
tbtte muff be rucb a Clt'ol1tlcuufon mane, flS1 tb~t one ~tnt1rt map 
notl1tftrop attn ftuffrate anotfJer. Fourthly, ... .!l3rtilufe tbt ~ta~ 
tate of 7 Ed.6. i~.it$lkettauul' bp I Jac.i:. cap. 25'. tnttb tefpcct to 
Private Houfes. ·'lfifrhly, '!&lct~: mbfcbre£l:rain tt)e Common Law, 
nlUll be (!tonfftueOfiriCtly. : .. ,; In11:.465. I g Ed:4.16.Obj. 15ttt 
tbe King's Proffit t~ COllrctuZtl Hftbf tnfe. Refp. f[[Ie art bounlJ 
to aniUli!!C f)cco1bitltl to toe liteafo1tof tIJt Law, ann nat fo~ tfJe 
King's Proffit; ~ Starkey faiD. 1 I Ed.4 45. nnn fo be COltCllltJCtJ 
fo~ ttJi Defendant. . 

Hale Chief Baron pro· Defendente. me ate to confiner in 
t!Jt~ ([nce, Firfi, ~fjat li)? tbt Common Law an!, n1ftn minot 
krep a Tavern, utlIJ fell mlllC~ tb£tt lUttbout controll; but til 
tU)Jll£t£litept' in (ucb p(ace~ were pUnifl)able at Comm on Law, af) 
Nufances: Qnntbat'\tabern:hccpet~ ufell to lRetaU [[liners, to 
be fpent in 'tfjelt .oton t9aufca befote 7·Ed. 6. apPttlt~bv tbc 
~tntute of 18Ed. 2. de vifu Franci P1egii: Art. 28. Of fuch as 
cOtitinually haunt Taverns, and no Man knoweth whereott they 
do live; alltl'bP;5-1 Hen. J. de Pifioribus; ann bp 4 Ed.3. cap.q .. 
5Ed. 2. cap. '1.: 24 Hen. 8. cap. 6. b)?\Ubtcb etntut£~ Prices of 
Wines, tlt\\t:(Diforders in Tctverns au Umitell t1~lJ COtteaell. 
~b£ ~erollt1 tiJing to be confill£tClJ, t~ Ulbat QUt£tatfon tOe 
etatute of 7Ed.6.'bn~lnane berein. ~ilU1 tbt£s ~t,Firft,ttmttfi 
tlJ~ Prices ofWine.s. Secondly, RetltatltSJ ~etrOll~ ftom felling 
Wmes: gntl, Thlrdly, :It t£tlrntl1~ tf}e §allmbet or Vintners, 
ann tbe Ltbert, UJbtcQ ti}ep bRb. bffolr. In11 tijt~ too map tJi$: 
biile Into tbcret0ntt~: Firft,Utbo tb&p (lte tbat nt' auowen to 
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keep a ~auetn out of a ~OlPo~ation. Secondly, mba ore 
nUowctl fo to DO wttbfn a QLolPO~t1tfott; ann tue ~emHttea 
Ul10n otfjetS not aUotvcn bp tOe gtt. Thirdly, ~De lRefftafnt 
ltlttbin ~iltl«t ~otung, wbtcb t~ iloubit, ntCo~ninrr fia tfJep ute 
«o1pD~ate o~ llOt <!I:o~Ptnate. Fourthly, ~otu tbc!' (bnU be ·lJ.,t~ 
cenfen. Fifthly, [[tbat ~utnbeta IbnU be l1fcenfen. F or there 
things Vide the Statute at large. ~otn tbe (!l:taufe upon wbicb 
tb2 fln,u£tlion bett arifetb ~ ba~ a Saving antreten to it, ann t[Jr; 
etntute of 12. Car.'2..cap.2;. bntb Two Savings; Se,e them in the 
Statute. @>o tbat Two Points arlfe Ocreupon: ffril:, t0betb~c 
01 no, bdo:e tbe ~tatlttt of 12. Car. 2.. felling of mtne in II 
man's ohln $Ullfe mttnlt be Ucenfell; attn bow f , Secondly: 
tmtbftbtt 0: no tbtte be bttt futb a lLtC£1tfe, afj tue lI..,a111 requt" 
ten ~ '¢ff,f obfctbable ttl ~be Uta plate, tbnt ebe~p Taverner 
mtgbt latu.fuUp R~il mtne~; but that eberp Retailer of 
t~atnei1 mh~lJt ~ot krep a Tavern. Secondly, ~bat e\ltrp Tavern 
i~ a Houfe, but not vice verfa. a Taverner map hlWfuUp Re
tail rntnefj to be fpent in his Houfe bv tbt ~tatute -of 7 Ed. 6,. 
fal tbefe 1!ttafons;: Firft, ~b£ Preamble, wbttb tnttCitJUcctb tbe 
fenCe ann meaning of tbe §5>tatute, etP~dfetb tue· ~ircbtef 
that tnil~ befa~e, ann tnbicb lna~ intennetJ to be l!\en~etren; 
ann trJe Cltafe tn quellton fa not tuttbtn tbe £!!}tfcbief. 
Secondly~ ~be ([Inure wbtch cteatefj a ~uetlton tn tbtB cafe, 
b:; to be ttnnetffaon oflRetatling mine~ tn Privatel:loufes, 
lllbttb are not Taverns. Thirdly, ~be 1lteaflln of Carter's Cafe, 
titen 8 Rep. in Denham"sCafe, £ft£l1i.1~ to OUt ~are; to tntt,tbat 
a (11;enerat <!Ctaufe fiJan not be ftretcb'{1 to patttculat)1 menttll 
on en befolt. Fourthly, ~be tno~n Houfe in tbe ~tatnte, tfS to 
lIlttlerftoon of Private Houfes; anti to fncb onl!, noeS$ tot aLl' of 
I ]ac.Lcap.,.,- ttten'CI. $e tbat'bilfj (1 Licenfe to ftrell ftTavern; 
bas; Itbertv to Retail ~mtne~ to be fpent in his Tavern: ann tbe 
tno~t1~, Colour, Craft, Engin, or other Means, ate to be taken iii ._ 
malam partem, ann mull not be applvell tot{)tm tbat babe 
Licenfes 8CcolDittlJ to tbe ~ct. Object. ~i~ ~econn ~Iaure 
ett£nn~ to aU' perfonSS ttlfintfoeber, o~ elfe a man ffJaU be liable 
to a Double penaltp fOl one ann tbe {aUle ~ffcnce. Refp.iRatber 
We ougbt to infer, tbat ~eneral tuolns mal' be telltatnen b)? 
particular l11o~na going b£fo~e: Vide 8 Rep. Dr. Bonham's Cafe; 
ttl like cafe of it 10enaftp. ann tf)£ true meaning of tbe act 
tJJa~,tbat no perfon fiJouln feU mtlte~ out of a ~atlte~ 'Qro1tltt, 
«nnet tbe penaltP of Ten Pounds; no~ tuUbin a ®arket1tj!;otull, 
Ul\net tbe penaltp of Five Pounds; no~ in a 1S~t1)Ate $oufe, 
untIet tbe penaltp of Ten Po~nds, tnbet{ler lUftbin o~ ltlftlJout a 
~atket,Qrotnn. gnn it ~an map Retail mine~ lUftbout 
~~ptnl) a Tavern; but not e contra~ ¢be Second Qyeftion, 

J»bitlj 
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11lbtCi) itt tlJe mOle Ntfrcult of tf)e ttuo, i9, ltlb(tbfr 0: no tue 
LicenCe in tbt!S 'afc of our!), bt 11 (utficient 11Ac£nft to ft£mpt 
tue DefEnDant from tlJc penal:p of tbe )Lalu f 1fo~ tbe Licenfe 
t!S onlp to Retail Wines, ann not to krep a Tavern: lUbicb muff 
be kept tn a certain pliler. ann 31 alll ,apt to think tbat tbts 
LicenCe, betnlJ onlp ~o Retail, t~ not fuffictent; but tbts 31 will 
confiner futtbct of. llccau(e tt baa not pet bEen fpotte to. 

ann upon tots I,dl potnt Judgment UlilSl Arrefied, quoufque, 
&c. 
, ~be Court l'Jirccteb to babe it argueo, wbetber o~ ItO upon 
,tbe Special Verdid: it Sufficient Licenfe were [ountl to kEep it 
Tavern ; fo~ if tbete be not, torn tbeDefentlant is ltlitbin tbe fia
cond Claufe of tbe gct of 7 Ed. 6. betng onlp a Retailer of 
[[lines, anD (0 not qualifien to utter Ulmttn£s to he fpent with· 
in his Houfe. 

Serjant Maynard pro quer'. leut be mUtook tbe 1&ofnt, ann 
5!ntuen tbat a Taverner couln not feU Wines to be fpent in big 
Il)ouf£; ann tbot a Taverner ann a Retailer were one ann tbe 
tame. ')l3ut becaufe tbe QI:Olltt ban alrtutJp tJeftb£ttl1 tbeft ~::: 
pinton, anti t1itutftl one lingle 190int to be argueD, 1tJbtcb be 
ban not Plcpare'O bimfrlf to gryuf, te tJ£fifien. ' 
. Hardres pro Defendcnte~ 31 COl1ccfbe tOat upon tte Spetial 
Verdict, taken all togetbtr, tfJere appeat~ fufftcl?l1t matter to 
'enable tbe Dt(£ntlill1t to krep a Tavern. Firft, 'Qtbe lutp finn 
£tP~er~I!,' ttiqt ttJe {)tffillJa,llt tuaJl oppotntetJ bp tOe ~apo~, ~U, 
men UUO 'lC.offiminalty" of, Yor.k: [ll?' Writing to itrep a Tavern 
l11itbiu tbe fain ClL'ttP,illltl tfjnt tue IDefWtlant)s· (!abern lUa~ one 
of tOe 8: Taverns, uppointen ann Qutborijcn bp tbe Stat. of 
7 Ed. 6. to be kept ttlitbtn tbe tlCitp of York, ann to feU W inca 
ilP Rerailtberf, from· tbe nap of tbe nate of tbe fafO ml~fttnlJ 
fOl 0 FeQt: [ij1bicb[m~tt!l1lJ lOe!' finn in hxc verba? Know all 
Men, &c: bp \n{licu [m~tttl1g tue Dcfennnnt ba~JLtcenf£ ginen 
bim to Retail Wines, but not ill £tPler~ tnolnfl to krep a Ta
vern. €brp finll tllo~eab£r., tfJot up tbe ([olant of tfJt~ [ij:l~i~ 
ting, toe iJefcnnilllt (tuba ljan no OlOet licenfe) foln [[Ulle1J 
to 11£ n~Uttk ill bt5l 19oufe. ~o tbilt upon tlJe tubole matter, 
fte lurp finn tbot tbe DffenlJant lua~ lLicenfetJ to &kp 0 Ta-, 
vern, anD kept n TaVerna((D~llfttglp; tuDtcb being- matter of 
~act onlp, tue lut!' ilte ]tttl~£fj of it. 

Socondly, 31 tuke it fo~ a o-rottnn, tb~t if n lutp fintl fOlll£ 
General mattet lltrrctlp anll POfitlb£lp, atttl aftertuuttl fintl Come 
Special matter, tbe G!:ourt in tucb a cofe, ouglJt fo to applp tbe 
~pectal matter, a~ to make it confifteRt Itlttb tbe General 
llUlttCf,if it mill' bf. v. 6 Repr. Dow-Qale's Cafe. . 
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JIll un !atttOll upon tbe ([ofe fo~ bolnLng n (!Court, ,ann taktulJ 
tbe p~offttts; of tt,tbe i)cfenbilut plea'Ofo Not·Guilty: ~bc 3ltttp 
fouutJ tbat from fncb a bav tbe Defennant t£li) ll)CCltOutt, uf
que impetrationem brevis, & femper abinde recepir proficua) &c. 
anti toe ~nutt beltl tbat tbta lall abinde llJaU be unocrftoolJ, to 
reatb onlp to fbe ~urcbaf£ of tbe m~it; becaufe eife it wouln 
make \lotn tbe Verdict, if it took in nil tbe time, to tbc tim£ of 
tbe VerdiCl: ann confequentlp, IDammagcr.; g{Ut11 fo~ aU tbat 
time. eo b£te tbif5 fo~m of the JLh:enfc, map inclune a potner 
to tbe D£fennant to krep a Tavern, bec(lufe eUftp ~auetnCt 
it) a lRftaUet of ~[Hlle~, too' eb£rp 1ltetancc of [mineS, i~ not 
a ~abernet : gnn tiJe lIutp babe foUttU, tbat tbe Defeni.lant 
1lla~ bct£bp Lic£l1fen to krep a ~aU£tn. gun if tue ·Lt££nfg 
be fo ij!Jnnettlaon, aU tbe patt~ of tbe tllJertJlct tum {fann toges: 
tbet. lOut true it (t:S, tl)at if tbe @)peCial part of n -va£tllttt 
(otltrntJict tbe <lISenernt part, tben toe ~pecial pat:t onl!, ll,)aU 
nann. v. 2.0. EHz. Dyer, 36 r. U1 iDebt ngatnft QCtecuto~fJ, tue 
3itrue tuna upon Affetts enter maines ; ann tbe 3lutp founD 
a ~p£(ial UJerntct, (eil. tbat tbe 'ateftato! malle a lLeafe .fo~ 
!,£at~ of a ~oure, ann ccttatn ]mplementss tbetein, t£nn~inlJ 
1Itent to IJim, bta IF}eit~ ann atrig1t~, ann tbat tbe (!J;tecuto~ 
ban recetucn tbe lRellt Cbet Once toe ~dfat01tt IDeatb, & 
Hunt Aifetces. ~et tbe Qtoutt ®\let~rulell tbe QI:onclufioll of 
glTetSS, bec(lufe bp tbe @pectal £inning no atret~ appeat£1 
ell. 

Thirdly, 31 cOllceiue tile [m(J~n~ of tbi~ LicenCe Will amollnt 
to enable tiJe iDefennant to krep a Tavern. Firft, :n;ecaufe in 
tbe JUc£l1fc tlJtlt ttl founn, tUe [)efenDilnt ta callen a Vintner: 
gun tbct"efo~e it i~ to be Plefumen, ~bat tbe )Ltcenfers in, 
tel1llell to lJtue blm troue to foUow bt~ ~tane. Secondly,31t 
appeatl1 by t,be tl1~etnlct, tbat bp vertue of the Licenfe be kept 
a Tavern, ann tbat uta luo~ one of tbe eight Taverns in York: 
~nn tb£tcfo~£ it fa to be Plefumell, tl)at tlJ~ lLtccttce t1la~ gtallt~ 
£n on purpore to enable btm fo to no, as) tn S' Hen. 7. I. a JI."f:l 
(cnfe to Enter and Occupy amounts; to a Leafe, ann ougbt to 
be pleanm fOe Thirdly, a LicenCe ougbt to be taken moff firang
Iy agatnll bim tbat $~antg it, ann fot big anbantage, to 
11lbom it i$ C5~anten. Qa tn 13 Hen. 7· 13· a mattant fo~ a 
~l\ck tn a 1&atk, impOUletfj toe ~etuant of bim tbat i~ 
to baue tue 'l5nck, til go into tbe 10arlt fo! bilU, ann to alTtff 
tbe {eatk:Jt\repcr in killing bitn, ann to blinlJ bim awap. ell 
13 Hen. 7. 11. tn tbe Dutchefs of Suffolk's (!tafe: g Licen(e 
gUlen to me to take WOOD, ann cattp it \Dttb a €att obet 
anotbec ~atl'~ ~lOU"'OJ e~tennss to mp ~et\latlt~ ; bec"ufe \t 
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i£; mattet of p~ofit. ~tbCtlUiff, if it were matter of iZ'lta~ 
fute onlp, a~ to lUalk ill mp (J])arl1ett. ano til tufa ([are, tbe 
brlt inten'Omcnt fOl tbe Defennant t~, tbat be be fJetebp em" 
bien to kteil n Tavern; fo~ toe Licenfe can be of no beaE't ufe 
to bim~ , 

ObjeCtion, 'Qrbc ~tatute t11elttion~ troo rOlt~ of feUer~ of 
millt', viz. Retailers ann Taverners: ann lLicellre~ to keep it 
Tavern, babe ufuaUp tbe 11lo~tl Tavern til tbem. Refp. 11?et 
Giaberners art tue (bief llietaUerfJ: gnn tb£r£fo~e tbe [{lJolli 
Retail fiJaO babe fucb a (onllructtotl, aa wiD carrl' tuemort 
flfectual ann beneficial fenCe:, gnn tf]ougb )LfcenCes; to ~a~ 
Uerntr~ babe tbofe tuolna uruaDp, pet tbep ate not of netef· 
fitp, but ate forma loquendi on!p. gnn fo be conclunen pro 
Defendente. 

leut per Hale Chief Baron 1 & totam Curiam, tbet£ irJ nor a 
fufficient Licenfe founn bere to keep a Tavern. Firft, Tavern. 
keeping ann Retailing of Wines, ate tbfng~ of a nUferent llib 
ture from one anotber. Secondly,~be)? bahe niafnct appfUatt~ 
om~ giben tbern tn tbe ~tatute, ann ottlintt pfnalttt~ ate 
fnt1fttetJ. Thirdly, 31f Taverners "nO Retailers of mine lUere 
aU one, tOe tleugtt of tbe get wouln be ntfappofntetJ, bI' rca$ 
fon of tf)eir llumbet, nun tue place~ in tnb{cfJ tue)? lLibe: 1fol 
Retailers atc not tCilrainrn to an)? certain place Ol mtll1bet~, a£; 
Tavern-keepers arc. Fourthly, lBecflufe tbe Qtutlolll bas aI, 
1Uap~ been, tbat wben a lUan ban a Licenfe to krep a Tavern, 
tOe WOlD Tavern Wil11 etp~etTetJ in tbe ILtcenfe. anD aItboullb tbe 
DefenDant be ffHen nVintner, tbat is til a fecon'O J!.,icenfe'; not 
in tbe llra, upon ltlbic,b' the <llJe.ttJict ta giben COl 5 l. penalty: 
9n11 tbauB'b it be founn t{}at be kept one of tbe 8 Taverns~ 
pet no Ltcenfe ttl (ounn enablfnlJ bim fa to no. 

< eo UPOll tOfu point, viz. fOJ want of a fufficient Licenfe tn 
tbis bebalf, Judgment was, giben againft the Defendant. 

Papilion 
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Papilion ver[us Sir John Harrifon & ali. 

I~ an Action upon the Cafe, allatnff tOe Farmers of the (2) 
Cufi:oms, fo~ taktnn mo~£ fo~ ~ullom tban tbFt' oUlJbt, 

tbe quellion tnaa angll? tbi~ ; viz. ')51' tbe Book of Rates, nn~ 
"£.teD to tbe Qct of Tunnage and Poundage fibe POUl1l1S;; pet 
Cent. ilte aUollleb to tbe ~ttCbant~ Ollt of tbe fuban)? of 
Poundage, ann 10 I. moze fOl teanp ~OI1P: gnnWbeteas;) 
ttnelbe pence in tbe pounn t~ DU~ ann pap able to tbe Jatng fo~ 
Poundage, at pence tn tbe pounn mo~e hl giben bp anotber 
!act, ann caUen tbe Additional Duty: gun lUbftber 01 no fiue 
pounl)~ per Cent. ftlouln be aUoweD out Df tbt~ Additional 
Duty o~ not, wtlGtbe Qyefiion? .: 

Sir Robert Atkyns argueD proQyer'. Firft, from tbe G;itle of 
tb£ Book of Rates, tnblcb mentions tbe benefit of Merchants; &c~ 
Secoadly, 1ftom tbe ~el1eralttp of . tbe qclaUrf, tDbetebp tbe 
fiue pounns are aUotuen, viz. of all Subfidies : gnb tbe Additi
onal Duty i£S patt of tbe Subfidy. Thirdly, ttbi~ Additional 
Duty is; of t~e fame kintl anti natute; to aU intents ann pur~ 
poCes tnttb tbe o~tninal ~ubanl' of twel»e pence in tbe 
pottnb. ann tbe fame )So ok aUows; it fo~ Wines, ann pet 
t(Jetti£s an Additional Duty upon tbetn, ann caUen fa. 

Stevens pro Defendente. 'libtS Additional Duty is btfttna from 
tbe Subfidy, b£caufe otbetl11ife benominateb; ann a fpedal al; 
lotuance being mabe to tbe S!l)ercbant£S out of tbe ~ubatl!', 
tbat cut£s off aU otbet aUolUance~, unlers tbep mete nirecteD 
bp rpecfal1t.lo~n~; aa tnbete in <!Cafe of leakage J2. J. per Cent. is 

· alloweD, tbnt (ut~ off all otbet aUQwanceS): an11 fa be tboUJbt 
tDe grt tn tbts ~are ougbt to be tlltetP~et£t1. 

Hale Chief Baron. 31f the Sublidy of t1l1elue pence tn tbe 
pountJ anti the Additional Dury of fit pence, ban brett botb of 
tbem tn one ann tbe fame Slct of 1&atltament, tbete ban tbeu 
bien no tJoubt in tbe "aCe, but tbat tbe Allowance of 5 J. pet 
Cent. fiJouln babe bien mabe out of botb. ann a£s it t~, it is; 
upon the matter but one Entire Subfidy of I Shilling and fix pence 
tn tbe pounn: fed Adjurnarur. 

3In Trinity Term after the 31unge~ beUueten tbelt S1Dpfnl~ 
on~ feriatim. Baron Rainesford wall of S1I)ptnton, tbat ;,1. 
ougbt not to be aUoUl'il out of tbe gnn.ttional Dutl', but oulp 
out of. tbe tttJelue pence tn tbe pouun l 19~ fato, Firft, ~biSS Ad
ditional Duty was gfben in lieu of tbe Excife, out of tnbtcb no 
rurb allotuance tlla~ matl~. Secondly, '4Iibat fn tbe ~tatutto,r 
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Tunnage and Poundage ~ol. 4~ tbe Subftdr .i~ ndcribetJ, an~ ir5l 
neftrtptiolt lloea not agree 1l1ltb tbe Addmonal D~tr· T~lrdJy, 
~b£ Books 'of Rates make~ a bimnction.b~tlJjltt' tucre Uno 
iDutieu; O£$ appears bp tbe fecond Rule ann twelfth Rule, b!J 
tbe nitTetent names Bill En tbrm, anll lliffctent time~ appointen, 
{oJ ~ment. Fourthly, l)ecnUft tOC 101. perCCnt. aUobl£' 
(OJ p~trent pa,mem; i. ilft aIlolDance tuVtcb lJePtIllJJJ UlJcin tM 
9.jttctJanrfJ <fttCltttn; Bnb' tbat llJetuSJ ie to be ntffetettt ftom 
t~ Subfidy ot twelve pence, &c. o~.( ~fJe Sevel1tet~th RuI~ 
i~ <If)£l1etal; viz. Out of all Sub6dlC$;' Ittfp. 'Dut tfJn~ Durp 
of fix pence per pound iSS not "tb~ Subftdy ~ nO'J. ilftp part, 
of It; tUtU it f1tlss Allow~nce PECUlUlr to tt (elf. · Objd. ¢f1f' 
'Vtitle of tb£ )luleS mentions tbe bert.ftt of ~ercuants. Rtf,.: 
tltbe 1&l£ilmble sf tbt get; mmtiollf . 'I'ubbage and Poundag~; 
to be ,tbtn to tbe )LUng fOJ tbt beftna of tbe ~a~ IUbtcb f.fI 
Gnf\letraUp ro~ tbe gOOD of :all Ttad~¥ ~ o~a. 1$,,1 fbrran. 
ll£t_lJabe tUiss aHolUlUce mllte tbtm. Refp. ltletaufeq,tl' pa~ 
mt1~e tbau 4lf.til,ttlmm. ,Object. ~biJS i1Utltnance tJa~ 6etn 
matlt b))' tbe <ZtOWlmifaoller·. of tfJe Q!ullGttt~. Refp, j&dtlJrt 
tf)t ·.Wn! t1O~. tb~flllt1itd, Irt conclUlJtn bp tf]cit dUOWil1i 
ft~,tf it lUett =jtot ,ut.;. ~n ~ • : .\. 

, -~ron Tutner f I "'d11 Adt.yns and Hale Ollef Baron ar«uttf 
aU pro ~er', tUQt $1. per Ctnt. OU8~ ftY be allowtb out of 
tlJe Additional Duty, 85 wen a£f out tjf tbe twelve pence per 
pound. Firft, ]t apptat~ tit tiu8r_ PIt1tes (Jf tfft Book of Rates, 
tbou' fix pence in die poudd/,. tlDtft tqJ\1tfa~ Ii a ft· of tbe Sub
tidy" Poundage ; I"~ .n:- 5 l. ~hlJb~ t~t Seventeenth Rule, 
to fi~ aUowen out of all Subfuties, mUll tit allomen out of tbnt. 
SCCo'mUy, if ist ill ttaUtp a Subfidy of Poundage, btcaufs pain 
'1'. tbe pOUtl~. -rbit,lly, ~be 800k of Rates is illCtllj)Olftttlt 
tm.-, * -tt of. Patlhlment, anu ts patt df it; Co tbat ttJf1M; 
eber ts; tbett, ts to be takett~' tf C0n1P~f1'ti ttt tbt honp at tDr 
9tt ff fglf. !Wf Objected·, Q\tt tbtSi [jutp' tomes; tn fitlD of t" ExtifeRefp. ~lJat ooe_ notappeat t-8 ",: 16ut if ft be (d~ 
ft~J ft01J) COn\letteliint~ a ~utP of l1ttGtbft matute. O~j; 4)1 
tbU . a"tmn1tg. Rte tHrtlltl1 to be ttmbs Gut ot t»f~ l)utp; 
viz. 10 l. per QMJtefp. CfAlt, Qtto~t f~lk1tp COl !~ttreft; Iti 
t8fpea ot PtmMfJI1Ute·ttt. ~1 31'~f (411811 bp anotDer name. 
Kefp. ~be tno~n Additional l1Je~ It to, be a ~ ~blbp , anti 
Of tbt fotne mttUte tnftb tlie twtlvQ pen¢~ in tIle ~tind. lin tbe 
9a- of Tunnage and Poundage, Pti~. Ij. tOt' fum bf J I. ann 
41. a raIiun Additional Duty is'' glbeR ant lb. t-dUtn. Obj~. 
i'p tbe fecol11.J mule a lfIoitp OftDe twelve pence in the pound, 
bl to be aUoweD in taft e", fllfti~ .et£t)atllli~efS 8e ttP01ttb 
"B'fItn, filttl tbe Wbole AdCditi~nal Duty: Rtq;~ ¢bGt f5J onlp 
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ill one patticular ~are, \tlbicb noe$ not alter tiJe ~atqte (IT 
tbe Dutp. .anti 3ltl'ogmlmt waa gluen pro <4!er'~ nifia&c. 

Veale vei/us Priour. 

I~ att 4~ction upon the Cafe, fOl ~i~U.t~Jitrr tD~ ~~aimiff in (3) 
,£.tcrctfing tbe ~ff(c£ of tbe Reglfierfhlp of Poltcles of Af. 

iurance in London. nnn taktng tlJz ~~ofitf5 tbeteof: mlP:: 
on a ~p£ctal tlltcrbict foun'Oj tbe ID. uetl!llntun~, \t1bett]ec (l~ 11\1, 

tbat wete an ~fffce ~~anteble fo~ pea~ OJ' no? . ," 
Mountague pro quer'. ~b~ee thinlJ£l aCe bere til be rOllfiner£ll, 

Firf}, Cabetbe't tbt~ be a gooll Office Ol nlJ~. Secondly,' rutU)S~ 
tbet o~ no it be an Office of Ttufr.Qbro Thirdly, . ([[lbetbCt 
it ma'p be <llJ~ante.n for-years o~ not r ~(!~ tbt firfr, be belU It to 
be u goon ®lftce : ~bat In man!, <ltafe~ tue llltng migbt' create 
an '~fft(e de novo, b)? tbe mO~nt1 Confiituimus,Erigimus; but 
tbt~ SlDfftce feemen bp tbe ~tatute of 43 Eliz. cap. 12. to be 
all SlDtltce by Prefctiption.. ®et tf tt Were but an~mce 
in Reputation; '(mn meilttOlten a~ -an' ®ffice ,in· Patents 
anb Grants, tbat wete futfic{cnt, tuftbout tno~n~ Df ~te~ 
ation, Erigimus & Conftitulmus, &c. Vi~e 12 Edw. 4· 7(). in 
cafe of a <il5~nnt of tbeIDtficeof Brocage.' afro in tb'~ cafe. 
tbe <lfS:ant of on SlDtffcc; nnn tbz gpPointing of an S1Dfftcetl~ 
goon \tlitlJout Confiituimus, Erigimus, &c. became it 1na~ au 
<!Emplopment in being befo~e : aG in cafe of a Wareriner o~ 
Parker. Vide 21 Ed. 4. 79· alrO if an S1Dtfice~ be conftituteiJ b~ 
$~ant, it t~ futTtcfent, altbourrij tbere be' nofJDffice, £r£ttelJ bp 
£tPlef~ \1l0~tI~, ar; appetltr; 9 Ed. 4· 1 I. h. 31f tbe lUng df)~ant 
to a ~an tbc SIDfrice of 19ou(t~krep£r, ltlitb a 1fre fo~ ererctfing 
ft, it'~ a goon <l5zant tbourtbtbere were no fueb SlDffice befo~e; 
Dyer 2.00. h. ann tbat an ~fflce de rl6vo map be 'lft~tte,n witb
out tbe [[to~'O~ Erigimus, Confiituimus, &c. appea~'r; bp ere'" 
illor and Burnet's Cafe, Mkh.r 65' I. B.H. Enter, H. and Field and 
Boothby's -Cafe;' in 165'8 B. R. Enter Pafch. I65'7· Rot. 474~ 
<1f)~ant of. tlJe ~ftlceof 0oure~kftper, goon bp tbe tuoln _ ConceF 
fimus. Object. $!:re'~ no fre <tt5:antetl. Refp. ]t'fS <15~l1l1dn 
tbat tbe 1fre llJuU be ufc£ttllinelJ bp tbe ®apo~ of London. 15es: 
fille~, a ~re l£l not of mce!fitp, Vide Moor p. 808,809' the 
Bifhop of Salisbury's Cafe; wfifr£ it t.E) belO, tbat t{JlnZJ:onffitu; 
tion of a ~etn ~tftce anti "tc~t t~ 1l00il m )l...iltn ttougb no 
fre, neithet gnnual 110~ Qtafual were al1neten to it at Bra. 
1fo~ tbe Second Point; be b£llJ it to be an ®fflce Of ~tttll+ 
~bore ate SlDfftccG of f!rutl, wbtcb concerll tbe ([ommon, 
meal, toe :mt!1lJ'~ Iaeuenue£1, ti)c anminifttation of 3lufftce, 
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ann toe ~ubject~ ill ®enctai. ~OU1 tbts; ~tItce COl1cetn~ Firft, 
tot ~tng'~ ltie\ltlUIC~ ltlttb tefpett to toe <[u11oo1%1, a~ nppearfl 
111' t{lC ~~eamb~e of t.be get of 43 Eliz. ~. 12 .. Second 1y, 31 t con~ 
(etn~ tbe ~ubJect~ tntercft ann benefit; VIZ, All I\1erchants. 
gun tiJerefo~& be belt1, a~ to tbe third Point, t(Jat it fiHUl not 
(jf)~alltablt fo~ pearS1, no mo~e tOiln tbe 1IDfi1ce c~· ~atl1Jnf of 
tbe Jlling>~ 15encb, Tide 9 Rep. Sir George Rf'yncl's Cafe, t¥
Ies rearon~ la done .. C~. I. Rep: '584. Bro. O.fflce, 45· ~o ~z 
(oUclullen fo~ tbe Plamtlff. .. 

Symfon pro De£endente. 1ge atgu£tJ, tbat it war; al1~If(,e 
~lantilble fo~ veats;. Firft, ~be 1iiilJbt of (\f)lantiJti ann q&~ 
tettfng New Offices if! tIlleaetl ill tbE Ki~g; il~ tbe f)eaJJ ilnn 
1fountafn of 3\ulltce: [[lb~ $~aJlt~ ace 1l0intn rucb Ql;~reg, 
Vide Nat. Br. 222. 13 Hen. 4. 14· Dyer 51. ann fo~ tbe ~atu~e 
of an ~fftce of ~tull, Vide Co. Lit. fo1.3. h. 15ut Sir-Geprge 
Reynel's Cafe. 9 Rep. i!$ ~bjectet1. R.efp. ~b£re iG a {lConnittou m 
JL.a\l1 aitne~en tq Offices, bp tnbicb tbep become fo~{ettable 
tb~Gugb Mifu(er, Abufer ann Non·~rer: from ltlbfcb an ~n" 
fwet m£nrbe giuen, to aU tbat (.u m:!!en fr.om Sir George Rey
l1el'~ ~afe~ 9th Rep.Vide PI. COlll.3 80. toat illbe~e tbe~e l~ ttlU! 
ilnll (OnftO·£lltC repOfetJ itt an ®fflctr, fu~b ~fft£~t cannot 
tuake ~ pgp~W, unlef5 ~e be tt~lpo\t.1~enbf ctPl¢r~ tuo~nSi 
fa'to no. 9 Rep. the~arl of Shrewsbury's Cafe, and the Lady· 
RuiTel's Cafe. a IDeputp map be qta13£', ~be~e an flDffic~ t~ ni(~ 
paCeD pf to a WetfOll, .. luilt i~ Un~ri~~bl~ to tnanage it in per~ 
fOil. -Viele PI: Com. 381. tbat n ~[ioman map be Clll)Om'O of an 
~fftce:. )3ut tIJe ttue an11 ancient niuetlltp, tfj bztillftl ~fft,er~ 
Judicial ann Minifierial. Cro. I Rep. 276, 556-~ Object. if tOis 
Office Ilz aUowell to be ([j~antab1e for years, tben tt map be 

. fo~feitc1) fp~ O.utlawry. Refp. ~~at ~m not foUow: fa~~tbe t1n~ 
tm:e of tue tb1l1g mav £tempt It. VIde Dyer, 2. PI. Com. 380. 
~n annuitp pro Confilio impendendo not fo~fettable. Jln 5tre 
9 Rep. in Sir Georg~ Reynel's Cafe, t[J~ ~tJ(t~m of tbe ~OUtt 
1tJn~ lltg~nt mbtti) t~ not in aUI! qr~r~. gntl tOe CQlifequeucc 
llf not alloming tbi~ QDffice to be <J5~al1tabIe for Years, Will be 
(ollut/crahle. 3111· 6 Car. I. ti)€ "nice of Printing tuaa ([)~anten 
to Barker and Bill fo~ Years: ann it luaa beln to ttl a !Joan 
\ll)!ant ~v Jufiice Jones an'll Doderidgc, upon il reference to tbem 
fCJlm tbe \ll:ol,mcn~~able. ann tbe fame :lDbjectiol1~ lUete Inane 
there to.at ate bett. £tnn ont 1aeafolt utu~n L!' tbem tna~, 
becqufe it wa~ but an Imployment. ann ltO mo~e W oUt~.~o 
tbe i)fftce of Poft·Mafiet tua£S <15lgnten to tbe JLo~lJ Stanhope 
fo~ Years, nnn bdn to be goO\). mbercfQ~e, be p~~pen 3.IUt1g~ 
mellt pro Defendent~~ .. 

Hale 
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Hale alief Baron. '<1lii]e SlDtfice of Garbler ba~ been veIn not 
<l5lal1tabI~ for years, . but tbat fncO a .<If)?unt amounta to an 
AppointJn.ent; ll~ UJJ1£t peroin ~be ~afe b~ttuttt .tbeCity of 
London and Hatton. ,~lUPlopmeltt~ of Private Concern, O~ (bat 
nea Houfe·keeper , ate ,gtantab,Ie fOl years ;otbetWtfe of Of· 
lices .tbat ate of a publick ann gener,al Concern. Adjornatur, 

~Ctetlt1attJa itt Hillary Term -,..6 & 17 Car.2. :Regis) tbe Barons 
'l1elill£~tJ . t~1J: :~P.tWtlUS_. 

BaronJiaineiford pro pefeode-nte. Firft, 11 Wt.U .congner bOUt 
tbe JLa·(U·tnauIQ:OO.\le ~jj:ltll tb'a,(Jlft',bef£m~:.tdle l~altiRgof :t~e 
~tatut,e ,of 43 EHz. cap.12 .. (onc-ett1;tng Polides of AlTurances~ 
5eco,ndly:, $o,W the ta£.e a.illlt1~ ,tij,lonttJeStattite: ~Hil, Thirdly, 
t9uw tbe ~UW i~ u:uce :tbc Sttii:u~¢Jill t~.£are. 
. Firfr, ~z fa(tl, tfje ~Jlt~t1t U.1l~~:t Wbtcb tbe'~lait\tiff ,t~tlit11'; 
tbt% i)tf!ce, wouln bero~e tbe 0tatute babe been a MOJ)opolyp 
anti bgitJ, no~ ,COijlO it bobe .flountJ. o~ Cbargeil tbe ~jftt~ 
Vid.Copla.Cor. I8 7. II Hen.4·-8~· h. '3 Hen. 4.14, b. 16£fo~e 
lbe ~tatute a man bats ltO 15£~~fit bI' centring bb1 100Hcp, 
no: #$ ,an!, f~eaUOU1en tip tbe t&lninttlf's i0.atent, ItOl t~ it 
founn tbat tbc ~nja~ .Qf Longon ba~ {ttkn. .anp acco~1linJJ to 
tbe 0tatute: ~o tb~t tbe taking of afeeiJJ but an Ufur
pation. . ann tbetefole tOe 101atntiff babfltll po dgbt to take 
It lJitnr£lf, cannot ba\le an. action tlgatnff anotbtt COl tabing it. 
13eune~~ ,tbe <Il5lant gf tbe Office bp tbet1lo~ll Comttliftmus 
f~ bOlD, becaufe tbere wa11 no (ncb Office befol£; a~ tn tbe 4rafe 
of Brocage, 22 Ed-4·79. Mo.Rep. 880. tbete oligbt to babe bftn 
tbc tno~n~ Erigimus ~ & Confiituimus. iUfo, if tbe illtng ban 
<If:S~anten it lUitb a fee J it wouln baue becn \loin, becnufe tbe 
JainlJ C~t1not (barge tbe ~ubje(f~ ann it ia not founn. tbat 
an)? 1F£e~ babe been appointeD acco~ntn!J to tbe ~tatute. Vidct 
Co. I I Rep.89. & 9 Rep. . 

Secondly, ~bt~ Office bp tbe @)tatute fts onlp an Office fOl 
Rcgifiring Pol~es of A{furance J anb Doe~ not e.ttenn to tbe 
Making of tl)em. gnn 1Feca \loin bP )Law ate not mane goon 
bp tbe 8tatute, 1l1bicb gt1lt~ oulp t00tner to tbe ®aI'o~ anti 
otber~, to fettle fee~J anti tb,at noes; not appear to babe been 
none: ]I take toe ~latl1tttf'~ <!J)!8ltt to be fo far .lJoon J aa to 
QlnabJe (Jim to 1l1egitlet, but not to take a fee fOl tt. Object·llt 
it be boin a~ to one, it fa boin aa to bQtb. Vide i I Rep. 
Au4icor Curle's Cafe. Refp. ~bat UJaa a Judicial Office, InbicO 
out~ i6 hot: gnn a ®Jant map be goon fO~ an Office, tbouglJ 
not fo~ Fees. Q~ a <!J)~,mt of tbe Letter Office lDttb a :jfce, ba~ 
been beln boin a~ to tbe fee onl1' , ann lllitb refprct to it 
~ubjett; but goon rtgaillft tI;e ltlfpg. !a~ ~ frqutmlent <iton$ 
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utl'ance mop be goon ftlJa{nft one man, ann \loin a~ to anotber. 
g;nn if no :jf£e be nue, tiJen ~o actton Itefj fo~ toe 10la(ntlff 
\Jete: Vide 8 Rep. Jehu Webbe's Cafe; bctaufe tOe Office bl n 
flCbatg£ tnttbout 10~ofit. Et per 30 Aif. pI. 4. tbere i~ a nn:serfitp 
between an Ancient an1.1 a New Office. .< 

Thirdly ,'~be ~lainttff bete bafJ no certain Fee flll cfrecutinlf 
tb£ Office, ann tber£fo~e can balle no action: 1fo~ tbe F:ees 
OUggt to appear lllbat tuep ntc, tbat fo tbe €ourt map jUbge 
tubctbct tut!' be reaConable o~ not,. I I Hen. 4· 86, h. 30 Ai[. 4-
Jao~ noea it appear wbat Fees otbcrfS babe teceillen befo~£: 
Vide Mo. Rep. 474. Heddy & Welhoufe's Cafe. tOat tbe Fee 
mull be reafonable: Qnn tbat tue Ql:ourt map anju'Ogt lUbetbet 
it be 0, no; Vide' the BHhop of Chefter's Cafe, cited '.0 Rep. 
in the BHhop of Salisburis Cafe: a~rln cafe of Fines fOl a 
Copybold, lllbtt& tbcp ate uncertain, elCe tbc @ubject map be 
oPP?effen. 

Fourthly, €:be <n;~at1t of tbf~ g)fftce for years i~ a gootJ 
(Jf;,ant, fo~ it 'i~ New Office : Ancient ~tftce~ muff 'be grantCt! 
no otbettnife' tban tbep bane acufiomably' been grfll1tel1: 
(J!j~aut~ of NewOiEces are nottefitatnen bl' urag~ .. ,9~je¢t.< 
9th Rep. Sir, George Reynel'sCafe, I erO.587. Refp. tijttiis; ~6re 
niffet~ from tbatj Firft, ~bat was all Ancient ~tftce·, oura is· 
not. Secondly!, 3It lDi'i~ an ~ffice belonging,to a Court ftl 
Wefi min fier· Hall; (0 t~ not i:lur~. Thirdly, QI:. be ~fftc£t tber~ 
Ina£; to be ut1mttteti bp toe ~Ol>ttt; not -fo bere. Fourthly, Dis: 
Itgence nnn great care t~ tfqutfite to toe tlllmagement of toat 
~fftce; tbt~1I!)ffu;e t£qutte~ uetp itttic. Fifthly, ~bat t~ an 
iIDtfice tbilt requiteS) £ihtU , "fo ilO£$ not tbts. Sixthly, ~fJe 
)Reafon£i tbat ate IJtueil in tUtU cnfe, robp tbat ~fffce COUlD not 
bp JLnUl be grantE1.l fo~ peat5l, no not [cacO tbt) cafe. Vide 
5' Ed·4·3· > •• • 

~bere nrc tl1iUtp ~:c(ioent£t of.®ffice~ crtanten for years:Firft, 
~fftce~ in \tlbic{) tbe fafet!' oftbemcalm t~ cOllcern'O;aa tb£~tftc~ 
of Havener;i.e.Warden of a Haven o~ Port,bp R.Hen.6.'<nibe ~lftce 
.of Gun-Founder, I-Car. I.tbe Office af Making Gunpowder,bptbc 
Now King.Secondly,SlDtfic£!S tbat concctn tbe tra'Oe of tbe1!iealm, 
I H.7. ~,tcban!Jc (If 9!30np,I 8 H.8. of <5arret.17 R.l.of £tufnager. 
4 Hen.4·c.1.4· .at~n tb~· Jl.,etter~®~iC£ temp.Car. I. 3. ~fftce~ tbnt 
concern allmltlltlratton of 31u1l1ce, t1~ tbat of Coroner ann 
Sheriff, tm tbe 14 Ed. 3· C·7· of ~Utbepol of tbt(Jl;~een~UJar, 
ann of, tbe 6 d.'~itttil in Chancery~ ilnil ~tlbpei1a'~ ill C. B. 
ann B. R. of llronttoUetOr ~ealing [[Ititg, of making out 
1(3~o(ef~ in C. B. ann in 9 Rep. 47· ~f tlJe ~te\t1atntl)tp of a 
([anrt. gnll if tbe (\f5zant of ttlt£) ~lftce fO~ pearfj tlJoull1 be 
ntljutJgetJ bOiO, tt UloultllJone~t tall)illte aU tbefe <3lant~. > 

Baron 
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Baron Turne~ atlJUe.D fOI t~e Defendan.t: $e citen. Hob. Rep. 
t 53. tfJtlt a ®mtncttal tlDfftce map well be granteD 1 f1.11 peat9' 
anD II Rep. Auditor Curle's Cafe; alnn Denren tbat tbe laea[(ltl 
of Sir George Reynel's Clfe 9 Rep. (outo be nppHell tp tbt~. 
13ut bltetea~ it ban been Objected tbat tbe _latntiff ntn 11~t 
ret rD~tb a Tide to tbt ~fftCt, be Cain tbat tll an Affize tunt 
iboutn ta~e men ,ttudfatp, but n'ot tn.an Adion upon the C-ate. ' 
Vide 1~ ltell.6·7· Avowry 4~· 34 Hen. 6··43· Cro·3Rep.500.318. 
3lt bali Itkettltfe beEn ObjeCted, tbat tbe ~latnt1tf tHO not al~ 
lebltt \)otube lDa~ billutbtn, a~ f;e OUIJbt per 8 Rep. Fr.ancc's 
Cafe. . Refp. lit i~ fotmn tbat be kept in tbe ~OUrt, ann tbat IS 
n fufficient Oiffutbftnce. lBut be contlllt1ttJ pto DeE upoh tbe 
battbttp of tbe <lf1~ant f6r years. 

Baton AtkYl1s prd Defendente. 1ge atlJur'O mucb fI.J Baron 
Raine$fbtd bilD bOl1e, ann mfHf£tI upon tbe muftftltoe of 
iIDtfice£f l1tantcn for years; attn qttot~ti Slaae's Cafe, 4 Rep. 
tbat PrdIdents make a Jl;a1U,~t. 

Hale Chief Baron. Gbe mUeftfon bert adrttb U~lon it (6&~ 
ntft <ttSlunt for years mllD£ to btm, «n'Oft tubom tfJe Defehtlant 
ttatmt,1, ann a latter <3~ant matle for life to tbe pIa tnt iff of tbe 
IDffice of Regifiring Polices ofAlfurances; ann 31 tbink 3lutJg, 
meut 8U~bt to be gluen fOl tbe DefenDant. ] bolD tue ~lfi,e 
in quc(fton to be a good Office, ann tbat tbt ~laintiffJ~ [)e~ 
({aration til it goen Declaration; but tbe Defennant ba~ p~o~ 
buten it better title, (o~ it i~ ancienter ann tberefole better, 
tbOtl~b bhl cn;ZQttt b~ but fo~ peatg. 'Ctbet£ ta no ~lfice of 
!l1aking iDolic£5, fOll1£itber tbe QCommon Law, "o~ tbe eta~ 
tutt, wnttantS$ tbe ere£ttng an)? fLKb sIDfftce. ~o~ i~ tbis; an 
~tf{t£ IIp Prefcription. tao'~ tuas it tueU cteaten bp _atent in 
t~e 17th fear .~r ~~tcen Eli~: (fO~ tbcn wafS tbe fita <l3~ant;) 
but tbe UUlinttp or It tlcpentl$ upon tbe Acceffion of tbe Statute 
of 43 Elii. 'G[;be ~ent ifS boita fo~ making Polices: Jao~ ba~ 
it anp $nliDttp, butlDbat it betibe~ ftom 43 Eliz.; ann tbat 
sstatute mentlonG onlp Entring of tbem, ann as to tbat pattf~ 
(ulat gib£fS aalinitp to tbe "LEttet~ paterttfS of 17 Eliz. giln 
tbete is no ]mpofitton bere upon tbe ~ubjett; anll tbe c1I)~ant 
is BOOb, bec8ufe tbe ~tlice iJl not limiten to anotbet perron; 
but is inCiDent to tbe ctommitI'ion gtanten bp tbe Bing b£fo~e 
tlJ£ etatutt, ann tbe etatute takell notice of tbe cl3zanf. 
Vide tbe Statute. Objetl. ~bete i!5 Ita Office at aU in tb£ 
cnfe, becaufe no Fee Ihnften. Refp. G;bougb tbete be no cettaln 
fret pet tbe pattI' mua babe tDbat be naronabW ttefetbes;, as 
Ebetp one lUuft,tbat lJOrs; anp tbtng fo~ anotbet at W~ 1liequelf. 
JaOl11 tbe 1iolicieFJ nlull be tntt£l) bI' t~e _tatute of oi3 Eliz. 

IIW 
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ann tbe Lam will aUow a teafonable mattet ro~ ~ntttng tbern : 
'gnn mlfage fince--tbe ~tatute batfJ nom fcttlel1 it. if not a~ it 
-1fre, vet U9 a eampetent recompence fo~ big labour; as; 'lLabour, 
etfl1Ratc~, tbougb certatn, pet are not 1fc£~, but ~antum 
meruits: gnn tbere map be an ~fftce hlitbout a fEe, if tbe 
SIDtncfr baue unl' ottet Ilfqu1unlent p~ot1t, Mo .Rep. 808. $ete 
t$5 it fcttiet1 QEmplopment, w1}tcb tbc patt)? unnettake~ fOl ft 
p~ofit, an'O fo~ wbitb p~ofit be map babe a Qpantum meruit: 
9nn if it be not in flrtctnef!) of lLatu all ~ffi,e, pet It hi a 
l&lofitable Labour ann qzmplopment, ann fO t~ baluabte. Qntl 
tbo' a man babe an g){fice ~ttbout a ~re, a~ tbe SiDffice of a 
Baily 0: Steward, tbaulJg tbe ([;JontoJ map tutn out Curb all 
SlDiic£r, pet a ~tranlJet cannot :Jr)ol can tbe <3lanto~ turn 
bim OUt, if tbete ate Qtafual PlofitS) tnctnent tbeteunto ; aUb 
ir a fre beiongf5 to it, tboulJb be tutnrs bim out, be mua pap 
fJim bts) fee, 31 Hen.8. Dr.Grants. 
~ue platnttff {Jete baa mane a titlellootl enougb fn biJi 

DeChltattoll. Firft, 'ete t~ no Monopoly; fo~ tbe SlDfftce t~ 
£t£cten bV 43 Eliz.. ann tbougb tbe ([;~ant be boitJ fn pa~t, tbat 
lDiU not bittate tbt Ulbole; as in tbe €aft of tbe Letter-Office 
afo~e~cttett, nnn in Sir Daniel Norton's Cafe) Hob. Rep. 11,13-

ill (ufe of ([ob£nanta bettutrt a ~betiff ann bh1 mn'Der~@>betUf. 
@;bte SlDtfice bril1lJ an IDfftce bp tbe ~tatltte 'Of 43 EIiz.a <I3lal1t 
of it bp tbe Ulo~n Conceffimus is; futftcient. gnu all to tbat 
3J tak£ tu£fe Ditlinrtfong; -viz. Firft, ]f an g)ffice be relative 
to fome otIJcr ttlfng, tbete tbe \Do~n ConceifImus is; enougb ; 
as; tbe g[)tftce of Parker, Keeper of an Houfe, &c. tbofe,flDtftces 
babe a relation to tbe Park, the Houre, &c. tobicb ate lbinffS in 
Being, ann tbe ~fflc£~ utttuaUp contatnen in tbem ; a~ Cremer 
and Burnett's Cafe in B.R. Vide Style's Rep. ')I3ut tbe JLaw i~ 
ctbetUltfe in cafe of a New Office, tOll\1£rfant about a tbfng 
tbat ball no ~tH1C11ce befo~e ; as 1.1 Ed·4· 78. 9 Ed·4·1 7· fo~ in 
emu caf2 tbe \t10~n Conftituimus in ttqmfite. Object. ttbf~ fs 
not tbe ®~nnt of tbe Office, but of tbe Officer. Refp. megu:: 
ffttl~ <Ii'SJantr; of tbi~ natutE ate (\3lant$ of tbe Office; but tf# 
It appeat rufftcf£ntlp~ 8$ bete it nOt~, lllbat tbe ~mplopm£nt is 
tbe <l5~nl1t tutU boin. :ll3ttt if bi~ Clfmplopnllmt no not appear, 
tbe <!ES~ant t)l bOitJ, B Jac. I. Bull and Grfar's Cafe. 

Thirdly, ~be ~Hl1ntiff ban !Jone enoullb in lapinlJ n Dill 
fiutbancc in tbe DdcntJftnt, tboug() be mant bimfelf no title; 
ann a~ to tbta tbe iDUferellce ia bettnltt a Pernor of a 1ltent 01 
otber 10~oftt, tinn tbe Terre-Tenant bimfelf; tbe JLUgbt i>tnnrc 
ntctls not "Henge a title againft tbe fOJmct; but againft tb£ 
lattEr be muff, If it be in a meat gaiO", vid.9 Ed. 4.1 I. fO, be 
boe~ not t{filJl1 tte lRcnt, but 1Jirptttr~ tbe papment of it. 15ut 
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tn a Perronal Adion, ag OUt cafe tfS, tue lLaw ta tbe [dille in 
botb cafe£'. Cro.2- Rep. Dent's Cafe. 

Fourthly, I!>r.re tbe ~ttle appear!1 upon toe tnbole ®atter til 
be fo~ tbe Defendant, beCllufe fJla ®!ant ig prior to t(]C otfJcr; 
ann it f£' goon, tbOllgb it be but for years: Fira, 16ecaufe lUoete 
a <n;~eaUt Qi;ltate ma~ be granteD, tbere tegulnrlV a Leifer 
(fftate rna)!, unlef~ there be fome fpectal taeafon to tbe con, 
ttatp: gno if tbi~ ~fftce map be granteD fOl life, tn rail o~ in 
fee,it map be granten fOl years: gil 0 tt is not untberfaUp true, 
tbat s[)fftcea cannot be <5zanten for years, fo~ fame can llnD ate 
fo grant en. Secondly, '4[;f]i1l ta not 1111 Ancient Office, but flne 
QErecten de Novo. ':Fhirdly; llt 15 not of tbe ~atUte of tbia
~tftce to be granten ol1e lUa!, 01 otber; a9 tn 18 Ed. 4- COlt~ 
caning tbe Clerk of the Crown. ann Cu11:om maiteu a Law tn 
fncb caCe£J, vid.9 Ed. 4. I I. Judicial Offices are not grantable in 
Revertion; but Minifterial Offices are; anll bp Ufage ann Cu
flom a Judicial Office rna)? be rrranten in Reverfion. ano 
Cufiom will make uotn a (!l;~ant, 9 Rep. Sir George Reynel's 
Cafe. ~te [the of tbe ~tftce of Prothonotary, Clerk of the 
Pipe, Remembrancer, ann Chamberlain of the Exchequer. 15ut 
robete Ufage ~as; "tit Plcbatl'O, tbere tt i~ otlJetlllffe; ag in cafe 
of an Aulnager, Cufiomer, Controller, Sheriff, Coroner: Vide 
33 Hen. 6. cap. 8. ann lbete t~ notbinJJ bett in tbe nature of 
tb£ tbtn~ it felf, to niCablt tbt~ Grant. 1FOJ tOere h1 no Tnlil:" 
tn tbt caCe ; all tbat tbe ~rric£t baa to tIo, t~ to tn~fte after a 
Copy; au tbe making of Subprena's, ann @>cailng tbem is! 
granten for years, a nnOdD !Joon. ann tbe i>fftcer btte fJa~ 
libert" to make a Deputy, fo that ItO 3lnconbentence can arife: 
gnn tlJtfS <ftcufe~ Ul1P. Difabtlttp tbnt map be in btu petfon; 
a1l a Regifier's Office granteD to an Infant ttl Reverfion tuafS bell) 
gooh fo~ tbat tl~ilrOn ; Young's Cafe, 3 Cro. Qnll if tt lUere 
otberWife, it woulD b£ l1angcroufj to mall» (!5~anta: gnn befo:e 
tbe QXafe of Sir George Reynel, 9 Rep. toe LaUJ mag taken 
ot{J£ttnife, il!$ in 30 Eliz. ~ l)e concl~,geiJ pro Defendente." nun 
Judgment UH1~ lJtuen QCtO~oingIl'. 

Holron 
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Holton verfus Ra\vorrh~ 

I i1?t an 31nfo~matfoll uPol1~et2U1:e llf Canary*Wine.s , fo~ not 
paping Cufiom, Not Guilty tuaa pleaDen. anti UPOll tOe 

(<DIttal a Special Verdict lUa~ foun'O; viz . .'([bat Eight and Fifty 
Ton of Canary· Wines lUete lancn 011 150ilttl at tbt Canaries, 
ants ti]£t£ tuilfJ Co great a Leakage ill tbe ~opalJe, tDat lnbell 
toep attibell {Jere at London, there tua,g lW mo~e [[Uue tban 
tbe qual1titp of Two and Fifty Ton. glib tbe. role i'JD,ueftion 
1tlas;, ~bctbtt Ol no twelbe pounU11 per Cent. tnbfcb tbe act 
aUotu~ . fo~ Leakage" tbaO be aUow£'O fo~ tbefe 52, Ton; tbe 
~(t Pirecttng 12, 1. per Cent. to be aUotuen upon due Entry 
l11a~£. 

Stevens 3rguen fo~ t!Je Plaintiff, l!l:ijatft ougbt not to be 
aUOlnttJ: Vide the Book of Rates,Rule 8. Firft, t(llibe [)utp of 
Tonnage i~ liue llpon tue Importation, flntl toz allowance fo~ 
Leakage i~_ to he mutJe tl}en uuD pot n(terbllltt:s: Vide t.be 
Tenth Claufe in the Book of Rates. Secondly, ~bete wad no 
aUotufHtCe fo~ L~akage ttU tYe long Parliament, Ji mean no 
nUotnrmce bv. illct of ~atUam£nt, but (ucb gilowances; a~ 

11lere UHliJ£bp Ilru:ttcufat ~liJ£t of i\ing anll #louncil; il.s 
apptftr~ tntbe 1lt-eign of ~een Elizabeth, King James, ann 
I{ing Chatles the- Firfr. ,]11 tue SrI" year of King James J ttl} 
Jl\itlg ~Pl'otntr'lJfl ulttnfn ~Ulowan(e to fJemant, wbeuhlitb tbe 
~}~lrr£biU1t~ lUert' not filtisftcn. mbetfUpan tn f 0 Jacobi tue 
lRfHcC!f 121. perCent. l11U9 fdlen hPliatcHt to. be alloweD 
upon due Entrie.s maDe: Uno aftCtUJati)~, a~ 31 fain, it 1Ua~ 
t'£llttl ~p. art· ot: ~arthnl1ellt'. ~ut it ~i'~ n£'iJet meant, tbnt 
it:, nrouUJ be in tuz p-otuer of tue ®LtCbiUlts~ after t~~ft 'Vines 
arc com!; ittto ~Jt, to fiU up, tbe t!lldrel~, uno ,pet to bE aUowen 
12 .. I-per C<m'r. fo~ Leakage: ~oj [ben it lli.ete not PJ.Opttlp 
Leakage, but ~Hne Cpllt ilt 0e1l tn tl~ fuming. 

Object. ~'bc <!futr}? i~ a due Entry, Ir toe tru·~ Content be 
(fntl~n. 

Refp. 3l iJcnp tttlt, mitb l'efpcct to Leakage: jfol :f tb£ 
®£t(bant~ Uluft be uth~'Uki) fo~ It, tben muff tbe due Entry 11£ 
of U10~e tbon pett~\PlJ ta truU!' come into lE'Olt: as; tll tbt~ 
QJ;afe, 3lf due Entry biln been mane, ttJ£te augut Eight and 
Fifty Ton to babe been ~ntt£ll; viz. tbe qttant~tp (bat lU05) 
JLanCl1 "boartJ. Wnlef~ a tllU1fcl1Ucre fo run Oitt, that tbftt 
tuere but tfll o~ efctwn 'iCon left tuttbhl; u1111 tben fncb mleifcl 
flHtJ 116t br. «fHtrc~; but fife it mull: gnn tbe IlEnttp muff be 
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of tb£ Qtontint~ of tbe numbet of ~£lrela tbat lUere fiJipp'g, ann 
in no otber manner: See the Book of Rates. aftC!; tb2 mleltet£i 
are fiU'a up, tbere cannot be p~opetlp fatn to be au1' Leakage; 
ann tbe gtt muff be ClEtpountJen fecundum fubjectam Materiam. 
~nn tbt!:S act muff be eErpounlltn beneficiaUp feq anba1tctn~ 
tbe Ji\tltg'~ lKel1cnue. ~o\u 45" Shillings fa giuen to tbe ~tng 
fo: fUftP Ton, ann 12.1. per Cent. aUotl1etJ out (if tijC Woole 
fo~ Leakage; lnbicb mull be UnDeraOOn of tbe ~umb£t of 
~on~ tbat ate lUbell tfie @bipa nerine, Leakage not tecuon'o; 
'lltbfte muff be no confineratfon of tbat in tbe 45 Shi1lin~s, 
becaufe it i~ aUolUen ro~ tn tbe 12. I. per Cenr. ~e (onclutici) 
rOI tbe t0latntttf. 

Lechmete fo: tbc Defendant. Heft. !(!t:be Duty i~ to be pain 
upon i:anlantng: See Waller and Hanger's Cafe, Cj Jac. Call::; 
cerntnIJ Prizage, 1UlJicb tbougb it Dutp papal.lle to tOe €rottllt 
11l' tbe ([ammon 11~\1J, tfJ€re tnn~ pet a Doubt, wbetbec it 
coulo at aU bra tiU tbe 4Jnnlaning ~ 15ut tbe Dtttp in out 
CZI:afe ig not il Duty at flCommoulLaw. ann .. in Swinnerton'$ 
Cafe. tf)e iiitn!J !1'tanten fo~ peatS) tbe Cufioms of ruth il 1&O!t; 
a ~etfel camz tnto nt»o~t, ann 11efole Wnlatfing tbe CfS~antre~ 
t2tm t!CtpttetJ, ann anotber <15lant took place, anll tbe fJD,ueffion 
tuna, tubttb£t of tfJ£ Uuo flJouIO bal.le tbe Cuftom of toat 
~btp'fj <ltatgo f ~bat 'lCafe tlla~ enDeD bl' €omp~onttre; but 
tb~ better ~ptnicm lua~ , tbat no Dutl' became nue till Un
lading. 

Secondly, I(liibe lLaw fauourS Merchants, fo~ tbe ~ncou~ 
tog£ment of 'iICrane, ann tbere f£' no reafon Ulbp tbep llJoulO 
pap Cuftoms fo~ notbil1g, ltlbtcb bere tbe ~ercbant wouln no, 
if be wcte compeU'li to pap fo~ fix Ton mo~e tban i~ auillen, 
Ol fo~ fix Ton {pilt at ~ea: ~re t~e Book J fo. 10. concerning 
Piracy ann Lofs at Sea; pet i~ tbat but a Declaration of toe 
Ql:ommon ILtltn. Vide Dy~r 43. I H. 8. cap. 14. & PI. Com. Fo· 
gaifa's Cafe; Ion bp Tempeft; ann tbe <!tafe of 31 Ed. 3. of 
~oOD)l, tbat petUb after tbep ate come tnto 19atbouc, tbat no 
Cltutlom tbaU be paib fo~ tbem. 

Thirdly"'~t~ a barn cafe,tf a true Entry of aU tbat i~ ill tbe 
~bfP" aJaU not be accounteiJ a due Entry: lOut tbat ~ntrp
mull bemal1c of aU tbat tna!l UJipp'o, tbougb it bz ~one b£fo~e 
tbe ~eLTel atrtue~; in wbtcb cafe it 111ou\b be n falfe Entry to 
cfntec it. ~o tbat il(cO~nitlg to tbi~ J fl true Entry lbaU not 
be a due Entry; but n falfe Entry fiJaU. ~O~ i£S it material 
lDbat tbe ~ltmbet o~ <ltontentss of tbe 'ILletrel£s are; no~ 
lnbetbec a 'ClliOll of ~aine be in one o~ troo ~tff£It:S: ~unom i£S 
patti b1' t{Je Ton, anD tbat t~ tetlton'l1 bp tbe Q.gamum, tuttb~ 
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out refprct to tbe ml£trct~. ~o be (onclutleO fo~ tOe Dcfen~ 
dant. 

Hale Chief Baron. Q[ufiom ig nut fOJ ar;oon~ ]mpoltftr, tuben 
tbe ~bip iJzgln~ to break Bulk. gnn tbe 121. per Cent. al~ 
IOUicil fo~ Leakage, irJ in Ihm of Five pounds perCent. aUol11en 
upon atber 'li:ommonttica: gun tbere i~ tbe mo~e aUOll1en 
upon Liquors, beeaufe tbep ate rubjeLt to tl1o~e Jl...or~ ft:t ~ea 
bp lU1po~tati(m, tban dry Goods are. 13ut 31 take It, tbat 
Leakage t~ aUotuen tn. rcfpeet of tb~ bRiarn tbe {[1tn£~ tun of 
being leifenell in quantltp bp JRUlltnng at ~£a; ann tbftefolC 
tbat tbe ~~igtl1al <lrontent~ of tbe mlftrel~, tuben tUtp werc 
put on lBoarn, ann full, iss to be tegarnel1. Adjornarur. 

gftettnarn~ in Michae1mafs Term, tbe 'li5aron~ lldtbettl1 
tbfit IDptntOl1£1. 

Baron Rainesford pro Qyer'. 'e argueD, ~bat Leakage tg 
not allowable fOl tbefe 52 Tons fili'O up. Firfr, Leakage be, 
(omes iJue bp <!l:onfent ann mutual ~ompflll of llitny ann 
.~ubjea, a~ appeatp bp 8 & 10 Jac. m{Jteb ba$5 been citeD~ 
befo~e tnbtco time no Leakage tuaa a II 0 l.1letl. ~nfJ bp tbf;; 
<lContraa It lUna to be allow en upon due <!Entrp matlz; mute I) if1 
not (Jete. ann tbfs; QLafe map be compate'9 to rue 32 Hen. 8. of 
Wills.; Ulbete tfje liiing ba~ a tbtrtl patt bp l1\!rCfU1Ctlt, f(~ it 
lDrre, fOl tbe iof~ of bt~ muttl1lJfp. lOut ceifante cauSa ceifat 
effedus: gS) f mt ammttp be gtrHltel1 pro ConfiIio impen
dendo, Ol to repair a l1)urk. If tue <1f)litntce rcfufe to ~ll:Je ;Ao~ 
lltcr, o~ toe 113ark be ilcffroven, toe Annuity C~sreg, 9 Ed. 4. 19. 
'5 Ed·4·5· 41 Ed·3·6. 21 Ed. 3-7. gao if It UJere allOWeD., toe 
It\tltg woutn lofe tJt~ <!ulloma of fi~ Ton, tuDtcb tuHI lie 22 per 
Cent. !Lora to Oim. 

Objea:(!tWtlllle barn upon tlJC Merchant to pap COl 5B Ton; 
tbc llltOUJance of 12 1. ~per Cent. will not be PIOpo~t!On;tble to 
bi~ lLor~. 

Re[p. 31t in all tbat tbe Gct nIlotuj, ilnn it oucrut torOiU€nt 
lJtm. £inn t!;ougf} It be not a futTtctcnt tfCOlllpeuc£ fo~ Spani1h 
altnef), it i5 il berp larnc recompence fOl French [[liItES: ~O 
tOnt taking one lmtb ollotber, tbe 1!iecomPfnce tSJ baluabfe fOl 
borb. lB£fin£~ toe ~ctcbnnt hj not to pap tue [)utp Ull 
LanOing-, bp tbc Ifi ntro loth Rule; ann in cafe of C1t0ltUPt 
[[Itnc~, Ol <IE,tpoltatiot1, be papa liO ~UbfiOp, tuijicb arc great 
16el1efita allo~en flim. Obj. ~be 8th Rule. Re[p. t(!i;fje {)utp 
of Cuftom arlfe~ ann becomeSJ nue upon Importation, but is; not 
pnva:ble til! Landing: @)o tbat tbe fintug Up toe Leakp ~etTefa 
nftee tUe lmpo~tatton , mnhe!J tbts an undue Entry; unn tbe 
~el:(bant tberebp tofetb tbe ill(oWancc fOl Leakage, Ulbtcb lUouln 
elfe be m;i{iC Dim. Baron 
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Baron Turner accordant. [[{{tOOtlt due Entry na aUowance 

to 1.l£~maIif fo~ Leakage bp to£ act. '<IIibere ate bete tb~ee tuin ~u 
(onfioerab!£; Firft,Wbetbec tue <!Enttp be to be mane aCCO?Dtnp; 
to tbe ~umb£!: ann <itontillcnt of toe Ve«els, o~ accoptng to 
tOe ~uantitl' of tbe [[line£' contLlinen tn tbem ~ ann] bOlD, 
tfJat tbe QEntrp ougbt to be n(co~Oiny to tbc ~ontent, UlH.l 
~umb£t of ti)e ~etfel55, ann not ncco~tling to tue ~tln~ltitp of 
tbe mtne~ conttlinen tbcrctn: 1fo~ tout ia tbe CuteR wnp fo~ 
tbe Jatng to be nnfWEre\) bi~ Dat», tbe certaintp of UJttcl) can~ 
not tlfe be fo well knoWn. Secondly, {fmvctber tue <!entr}! oug{jt 
to be of lnbat ifJ Imported , o~ of luunt in Landed? 31 tllte tt~ 
tbitt t(Je ~nttp muff be of tOe [[1ii1e~ hnpo~ten: ~o~ tbe Dutp 
becomt~ nue bp toe 3lmpo~tt1t(on bcfo~e JLantJtng ; tbougb tt 
fi)aU not be pain, in cuft ufta ]m~~q~atton'llll'O befrqe ~anOtlHJ, 
tbe ~bip mtfcatrp t[j~ouglJ fome n(efOint O! otber, up tOe l!}iulil 
of <150tJ. Thirdly,3l tblnIt tuc <lentrp bere tfG an undue ~ntt!" 
lJecaufe tbcte ate not fo man)! t!l.l£ffcl~ <fatteD a~ ate 3lmpo~tett, 
anti tb~~t tbtt£fo~e no Leakage h3 to be aHowen. 

Baron Atkyns accordant. ~uffom i~ pain to tbe ll\fnlJ fo~ 
bt0 ~~otetttng ~crcbant£' in tbetc ~tane bp ~ea, Dyer 43. 
gnn !t uecomC£J nue bl' J1mpo~tatfol1, anO befo~e Lanning, info
mucb tbat u Pardon after 3Jmpo~tatto", anll befo~e ll"anbtng; 
Will not llifcburge tbe Dutp; nnll fo iU Hanger's Cafe, 9 Jac. 
in cafe of Prizage. ~biu allowance or Leakage t~ gtounnen 
upon a <ltontratt ann Q1gttcment betlllitt tbe itling ann tbt 
~erCbant~, tnbtcb ougbt to blnn t~em; ann it t~ onlp to be 
aUOW£iJ \nnen a due ~l1ttP tfj nlill)f, ltlbicb i~ not beret ~o be 
(oncH'Oen pro Reg~. 

Hale Chief Baron to tbr fame purpOft. 1firff, 311tlnt conllllec 
of fome C!Ct(£PttOl1~ to tbc ]nfonnatton: Firft, ~bat tb£r£ i~ 
no Latin \uc~n in tbe ]nfo~matian fo! tbe ~pecie1'3 oftbe millt; 
it t3 ontp fafn ~inquaginta quinque pipas Vini, Anglice Canary 
Wine, lUitbout raping Hifpanice. ~ct] !Join tt to be tuell 
rnou~t, fo~ tbat tfJ onll' a fpectricatton of tbe Wine, ann tbe 
([)eneral betng £tP~etren in Latin hl f«iflCtent; aa in 24 Car.B.R. 
Ro. 4 ~ I. tfJe 1nO~iJ Ferrum, Anglice Iron-Bars: ~O tbe 1tlo~n 
Stannum, Anglice Pewter-Dillies, Ol Platters, ~ifj (utriclent tuttb' 
out mOle: gnn pet tbere ate Latin UJo~nfj bp tnt!ct) tbe[e 
tbinllfJ mfgbt be £tp~£(e'o. g fecond Exception i~. tbifJ; viz. 
it '00£1'3 not nppeat tbat tbe Wine fOlfettcn tnaa fel~en. jfol 
Two and fifty Tuns wete QEnttcn, anll ([u(tom patn fo~ tbem 
ann pet ~i:t of tbeUl rei~£n fo~ ~on~papmetlt of Qtuffom~ 
Hefp. an tb~ ~uftom t1'3 not pain, becaufe Leakage t~ nemanllet1 
to be nllottJeo, tnbtcb muff not be bcre aUl1wen; ann tbCll tbe 
cnfe i~ tlO mOle tban tbt!J t viz. ~bere ip ~n(fom tlue foz 
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an Hundred t0tpc~ of Ulim:a, ann t~Jtte tS3 onlp fo mucO pain., 
in; Ninety 10lpe~ come to; in, tbat cafe, fome of tbe Hundre~ 
10ipefJ map tuitbout qu£tlton be feticn ft1~ tbt~ 1fO:fCl= 
turt. , 

~~o1U fo~ trJC matter in lLaw, tpere are tblfe tbtng~ bere to be 
en~1UitetJ into. Fira, at tubnt tlm~ C~ftom b£com~ nue. .Se
condly gC(O~'Otng' to bloat ProportIon It muff be patti. ThIrd
ly, 31n' wbat ~afe Leakage i~ Co be aUowell r fo~ t~c fita: 
QLuffom tg not nue till Landing. lFo~ goons map be Impo~t= 
en bp fttenz of aleatbrr, III ftll want of mater Ol mlfctuabi, 
ann not bp wap of ~ercbanbtie; aun if tbep are not impolt4 

en aa ~etcbal1tltie, 110 (!Cullom fa nue; but tf fmpolteb as 
~etcbarttlf1e ,tbt Qct of ~unt1age ann 100ulll1age frema to make 
tbem Ipabte to tbe Dutp upon tbe 3lmpo~tatfon: 13ut tbta ifj 
Co~tftten b1' otbet ~ctf5,ann bp tbe 1Iiulr~ tn tOe Book of Rates 
ailnen to tbt get: gnn 11p tOe ([ommolllLaw, (ltuthlmfS ate not 
ilut upon tbe 3!mpo~atton unfef.u fame get bp lUap of S!}er~ 
(bantJt~e be none, aa b~eahtng ')SuUt, feutng part, &c. ~nl.l 
~fJi;; appeat~ bV tbe ,acta of 28 Ed. 3' c. 13. & 20 R.!. cap. 4. 
faIHl {Jert tbougO tbe ad of ~unnage ann 100tlntJage mahea It 
i)Ut upon tb\! lmpo~tatt1Jn, pet tbe Brff mule tn tte Book of 
Rates Coltett~ tt; ilfrO ntftke.G it llue upon tfJe Landing onll', ann 
tl\lt fo~e ttlo~e tbtm 'tg <b~ouJXbt afiJolt: [[litb UlbiCr) SWinncr
ton's Cafe ogc{t!?i, :tftnt hag bam (1ten. ~nn tbt~ tg ilitfcrent 
frtlllt tbat Of Prizage: mDtcb becomea Oue upon breaking of 
Bulk, o£t appeara tn Hanger's Cafe. guo toe lReafoll tg, be, 

. eatife Un gtt~ of 2.8 Ed. 3· cap. 13· & 20 R. 1.: cap. 4. 00 not 
£,rtentl to Prizage, but to Cuftoms onlp: ~o tbat Prjzag~ re~ 
mning a~ it UM~ at ([ammon lLaw, befolc tbe ~~af$ 111 i1u £'. g 
Second tbtu~ til be conUlJ£tttJ, ia, wbetber tbf i)utp be to be 
patti ClCColbttlrr to tbe '8:ontent of tOe ~etfe!, Ol acco~t:rin~ to 
t,[je tllliuttitp !1t WinctfJilt if) teaHp contu!tttll in tbe meifeI r 
~~ow if Cl H?giliead of maine were ttn'poitttJ tn ft Pipe, <ll:ullom 
tlJOUi~ b~ pam b~tt fo: a Hoglhead; fo~ eife it wOllIn be bet)' 
tntttaf'&t1able. VIde 27 Ed. 3. cap. 5. llntJ tbt~ map turn enaugu 
be maDe to tVtlpear, titl)et bV t(]e King's Gager, O~ bp tbe Mer
chant's Informarionnt bf~ ll3etil. Qflb -concerning tbefe mat:; 
t€r~ beUnren t{)£ liling, tb£~etcbant ann tbe 15uper, fre tbl: 
grtr; llf 27 -Ed. 3. c. 8. 18 Hen. 6. c. 17. I R. j. cap. I 3. ~l1n tbere 
t~ no penaitp tmpofcn fOl not ftlUng tbe <!task, but fo~ falre 
meafure tbetc t~; nnn tbcrefo~e 31 take tt, tont tbe Dutp i£i 
to be paill acctlltJtng tQ tbe ttue elltmate of tOe qnantitp, ann 
bp no otDer )lule. 

Thirdly, 
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Thirdly, ~be tbittl <l.I:onfiD£tation til tbe ([ilfe LT, tbilt of 

Leakage; tubtcb we mnff (onfiner tb~re luuVf.f.Frif1:, Before JLnl1~ 
i.ltng. SecondJy, After !Lanning. :¢tno Thirdly, lBotfJ before 
GUn afrer, lU1U) t~fp((t u) tbe LoIs, tbnt ig htftamrn bp it. tlL1P, 
on lUbat ([onftnetation tI)£re tUulJ an 7UlottH\I1ce maue fo~ It, 
lugetb£t ttt n fpea: of tbe Lofs furtaineD, o~ of tbe Cufiom pain; 
Ol upon tubat otb~t (lCCOUtlt,. it ~J~~lj i.lubtou~, fj(J aifo iJ~ Wl)~~ 
p~opo~tfon It t1)ouIn be oUotm:O, till 8 & 10 Jacob. 1. tuoicb 
fettle~ it bp flDro£r of <!COUtt at 12. 1. per Cent. upon due Entry 
mane. 2.no tbat IDaS$ u~ it Ul~~'.f.tUe l\fediqlll ftgteen upon, 1I£~ 
tween tbe King ann tbe Merchants; 'm;m tfJe 17 Car. I. ttU 
Wbicb time $.ZUlo\UBJtCC wars ItHHl~. a) (COltljn JJI}?: 2 nn tbere ban 
bren two nifferent (fntrte~ mnbt, U;;f tfjere were tn tr)t£) <l.tafe; 
viz. one bp tbe Mailer, O1ra tf)z otbcr bp tbe Merchant, tbe 
~et(bant~ €ntrp wouln babe b~ll Qtonclulil.1£ fOl tbc atlow; 
ante fOl JL£aka\!e~ leut now tb~ wo~n )L,raktng hl got fnto an 
£let of 10utHament , anti i~ an QUlolUnnce m~oe to tbe ~ft~ 
rbunt upon a due Entry, mane bp Oim acco~ntng to big cn:on~ 
rrea: ann otberlUlfe it tfJ not to be nUO\11ell; no~ ougfJt -, 
b£l-e to be aUO\tlCb, bccaufe tue qfttttp {Jcte t5l not acC(l~lltl1j 
to tbe Origin,ai Contract, to t»l)tcb toe att, Ulbtcb now aUo~ 
it, bat; tcfpcct, 06 to tbe OlilJil1al caufe of it : anD au. ba~ 
b('etl fai~ Cdfallte causa celfat effedus_ attn tbi~ 31 take to be 
tOe role ~~ounn anti, lRenfon, tubp tbat QUlotuance islllot to be 
l11a'Oe bcrt;viz. fJ£cau(e. tue ~ettbant btlSjl10t itt tbtfJ <ltafe mant 
an rfntrp, m:(o~1)tlHJ ·to tbe nature of bt~ Contract. Objed'~ 
§eincc t{je get of 19atHament baa taken pl,ace, no notice oU4Jbt 
1141111 to betakenaf tbnt Qro11trntt. Refp. lBut pet tbe s'caroll 
of tbl!l gUowrmcc map be enquireD Into; autl tbat lUnG tbe due 
Entry of. aU [[{in£~ ]mpoltcl1. Object_ 3lt \tJa~ altotue'tl' ftl~ 
the <tt:ttottt~cment of ~et(ballt£$. Refp. 75ut lllttb a llietrof:3 . 
pect to tbe (!i;onttJll, anti tn cOllL1neratioll of that. Object. 3if 
tf)e ~Ulotbancc be not bere manc,tbe ~ercbunt'£l ~Qrs wtll not 
be r£compeutc'O. Refp. 3lt war; llot aHomen in t£fpe« of tbc 
JLor~ onlp: lBut ntfo m refp€CC. of tbe ~ullot1ta 'pain upon tf)e 
]lUpo~ta,t1on, ann of O'il£t papfnll tbe <[ulloma lnben tbe 
'lCasl,sJwct£ not full. ani) if the ~etcbant ll1tU fin up biG 
UCa~k6 anb fa ttecuafe tbe ~u£tamf1, a~ fJ£ ma!', if be pleafe, 
tf)cn lLeakage ceafftb. gun tlJOU1Jb fa mucb tun but, tbnt 
be \tlouln not be recompencen fo~ btf& lLof~'· in tbhl cafe, (f be 
patn <l.r·nllom fa! Fifty eight ~Oll, pet be tuouln be recom:; 
penCfn atco&nilt~ to ~olttract. ann if tbe tECotUPfllce be 
tl)O!t oSj to one fO!t of [[ttne~, it i~ full ann Obet aa to aUib 
tbet', viz. fo~ all French ~~tUt~. @lo tbat Confideratis Con~ 
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Parch. 16 Car.II. in Scaccario. 
fiderandiS~ tbe ~etebant rccetb£s; a @>aUCfattion: 1ge map fili 
UP biss Q!:iUikss aftet tmpo~tation ; but tben be maibess bts allo1D~ 
once fo~ tbe Leakage: gnn fiJall pap tbe nutp onlp fo~ fo manp 
t$on~ full meaCute. eo be conclu'Oen fo~ tbe King, ann Judg
ment l1lftS$ giben accO~l'Jinglp. 

De Termino Pafch. Anno 16 Car. n. 
In Scaccario. 

King contr;) Sir Edward Lake. 

I f) a Prohibition upon au E.'(communication, fOl not anftnert: 
tUg upon Oath to Qtttitles; erbibiun agatnff btm, ann fOl 
not taking tbt SIDlltb of a Church·Warden, to p~~rellt upon 

aU tbe gtttcrc~ COl1taln£n in a "l5oo\t tbeteunto anu£t£i), as; 
mong(f lDbttlJ tf)er£ lUere fame tbat moult1 oblige fJtm to arClU"e 
fJtmfelf:]t tna~ beln per Curiam, ~bat a mefufal to gibe n 
Copy of tbe Libel iss a \JOQ'O Qtaufe of Prohibition: ~! wlJere 
a 1L1bei t~ too ~enetal,\l~ for certain Offences.Vide F. N. B. and 
Collins and Hunt's Cafe, Cro. fidl: Rept. ann tf}at rucb m£~ 
cOllntfancef,S ann ®atbfl as map be taken ann ~~miniftren tbtce, 
ate onlp in caufis MatrimoniaUbus & Tefiamenrariis: ~ut tbat 
tbe Citation nrel1~ not COlttain tbe Caufe of Action, tlJO' tbc. 
Libel muff. gnn tt)8t fince tbc late Stat. of I 3 Car. 2.. no mall 
ougbt to babe an SlDatb a'Omtniftrco to bim to Plefent o~ neeufe 
btmfdf~ 0) to be ~tnoln to a ll3ook, tbat tantaing fucb illat~ 
tEt inter alia. ann if a 9)}}an be \!Ctcommuntcateb fo~ n9t 
gnfiuertllJJ to Qrticles, tbat bE ourrlJt not to be put to gnftuct 
to, tbat it t£j a goon Gtaufc of Prohibition. gnn if (;s be not 
gbfoluen upon r£queff, 11litfjQut being obligen to tau an SlDatb 
de parendo Mandatis Ecc1efi~,an Attachment IicS :jfo~ tfJ.tlt fuel) 
~,1tb OUlJbt not to be tenll:en , but robere tbe «:autt)upon tnlJiCb 
t(Je p3rtp t~ Excommunicated, is p~opet fOl tOe Spiritual Court. 
gon tbat no ~tUt at tbia nap ougbt to be ~tl10~11 upon Arti
cleS' ttbtbittb 6IJatnfi billlfeif. Qnn ti)at Church·Wardens OUlJbt 
ttl be CWoln to nil tub at app£t!atl1~ to tf)Cit flDtTtce; ann flO 
nto~e. gno if tbe (fccleitaftfcal «ourt p~OCef'll ftlJftinll tbtm fa: 
mattctnot wttbtn tocte ]t&tt(otttiOIl, tUtU un A,ttion upon the 
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Cafe lies. gnn tbat upon a Contempt to tb? Citation remeUl' 
HEil 111 tbe Spiritual Court; anti tbe It~e fo: ([ontumellOW; 
alo~'Of5, if [paken in Court, b~lt not if tlje ([[lo~n!J Were fPl1 ~ 
ken dfel11f)ere. 

Clapham vel/us Sir John Lenthali. 

I~ Debt upon an <!Efcape after <!Etecutfolt, toe i)£fflh (i) 
nent appcattl1 & defendit vim & injuriam quando, &c. ann 

ImparIed Specially, f~ltling to btmfelf iAil ai)bantage~ ann (jft~ 
ceptton~, quoad Billam prxdiCtam. tlnn bJbetuer o~ no ante 
fucb an Imparlance, be mull be alloweD bt~ Priviledge, il~ Mar· 
thal of tfJe King's Bench, tuaa tlOUl tbt quefflon. 

3111 tbh1 ~are it tua~ bettl per Curiam, tbat tbere ate three 
r()~t~ of Priviledgetl1 tbt~ <lLoUtt; Firfl:, as; Debtor. Second~ 
ly, g~ Accountant, an'O Thirdly, a~ Officer. agataff tbe fitll of 
tbefe anp ~an tbat ba~ a Special Priviledge in anot{JCt ([ourt; 
aSj an Officer Of tbe Qt:OUtt, o~ a~ all Atturny, Ulan baue oia 
Priviledg~: )l;ecaufe tbe 10~ibil£nge of a ~nn aa Debtor, tg but 
a General 10~tbnel1ge. lBut if an Accountant begin bi~ ~u.tt 
bete, no Priviledge flfetnbere llJall be nUotuen; becaufe an Ac'· 
countant ba~ a Special Priviledge, bp meaeon of bf~ attenl.lance 
bert to par~ biSS account: ann tbe Btng ba~ a particulat (on:: 
tern in bt~ gttentmnce. Gibe famt bOln~ in cafe of an Offi. 
cer of tbe <lJ:OUtt: 3lf be ([omm£nce a @uit bere., no ~~illf" 
lenge tn anot\let Qtourt flJall p~ebatl agafnft bim: 113ecaufe bi~ 
2.ttenttancebcre t~ requtftt£, ann bts ~~tbtlUIge bete ,~ atll 
tacl)'t firff, bp bh1 ~ommenc{ng bi~ @luit: ann btretuUb aU 
tbe 10~efincnt$ agtll:. Vide 9 Ed. 4. 53· per Cur'. l5ut if an 
9ccauntant ba~ finHlJ't btSl account, ann rcnucen it to a cer:l 
tatlttp., fo tbat it t~ become a Debt; be UJaU tiJtlt bane no 
otber ~~(btle1)lJe, tban a <If)cnErnl ID£bto~ ba~. @o a §!)cr, 
bunt to a ~tniltel: 01 sIDtflC£t of Ql:Olttt,bil~ no 10~tbiIeDge IIgain(f 
a l&~ibnetlrr£n ~etfon elfetnbete. ~b£ <1I:ourt bela likewife, 
tbat after fucb Defence a~ afo~erain, Priviledge map be aUotuett : 
!fol it t£s not a fun Defence, n01 l1oe~ be gO about to ouffe tbe 
Q.tOUtt of 3lurtrofttf0t:1 ; but on1p ctatmi1 bi~ 191iutlenge. JLtke~ 
WiCe after a Special 3\mpBtlance Salvis Omnibus Advantagiis &. 
Exce ptionibus, a ~alt {lJaU babe bts; Priviledge. ')5ut tf tbe 
3lmpatlance be Special., quoad Billam, Breve feu Narrarionem, 
tucre it fi)i'lllnot be ettetUleO fbrtbcr; ann after rucb an Impat
lanre l&J(utlenge tss not allowable: g~ appcarfj 7 Hen. 6. 39, 
:t.1. Hen. 6. 7. 9 Edw. 4· 5'3- gnn tuben \.'lap t~ IJtu~n befo1e tbt 
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Pafch. J 6 Car.lI. in Scaccario. 
([ount, it iSS callen dies datus: Wben after I it i~ callen an 
Imparlance. 'l5ut upon tue Dcfcnnallt'~ p~al?Et it ll1a):$ Ad
journed. 

Sir John Trever verfu-s Roberts. 

I~ an gctfon UpOll tbe ~are, .upon G ~~omfre .to .pap rucb a 
fum of ®OIlP, ,tn conflOCtfttlon tbat tbe 10lamtltr ban )l..,t~ 

cfl1feiJ ann permitteD tbe Defennant to Enjoy [ueh Lands; gr, 
tet tI!lctDitt fo~ tbe Ji)latntUf, it was moneo In Qtteff at 3luog~ 
ment, tbat tbe lLicenr~ ann 1&ecmUfton bere amount to a 
Demife; ann tberefolc an Qction of Debt ougbt to, babe brett 
blOullbt, ann not an Action upon the Cafe: as ; Hen. 7. I. 

Cro.2. R.ep. 668. Cro. 3 Rep. 561,786,2.. becaufe tbe 1&Ia~ntitl' 
bliSS not fet ro~tb bt~ l(lJiitle to tbe Lann. 

Hale Chief Baron: ~bi!S LicenCe ann~ettUilfioo l1oe~ 11:1 
mount to a Leafe, upon .lt1btcb an action upon tbe ([afe noe~ 
not Ipe l1lftbout Exprefs Promife; but UPOit an €tP~tr~ l&~a~ 
mire to pa)J 1[\ent, an 2aion upon tbe <tare tutlt tnell Ipe: ibtn 
fo it uiUb been atljulJgeo. fo: it map be tbe 10zomffe waj tbe 
grouno of tbe ~eare anll 1liefetuatton. 2Ln'O vue lu€ are after 
a Verdict, tnbtcb ba~ fOUlln tge ~~omift. ~o tf}at lUr 
are to p~erUlUe, tbete lUag an £tp~er~ ~lomtre to pap fa mucb 
~onp, in conlitJeratloll tbat tue i&{ainttff tnouln permit btm 
to ~njop t(J£ 1L1lnO. Sed Adjurnarur. 

The Attorny General, ver{u-s Richard Waring .. 

l Ja ,1 S~jre facias, upon n 31tfblJlm:nt UJ,lOf! a lI1ecognifance at 
. tbe mtng~ ~Uit, tbe 'lLafe UHHl t{JU9 ; VIZ. ~11£ Uhderwood 

1110$ e&nnebten to one Parker, tbe Iling's mecetbec In r Car .. 1. 

~nn fo~ §'gecuritp, tOe (aUi Parker taolt on ~blhJt1tion of Six 
l~undred pounds itt tbe Btnll'~ ltume, ( tue Deht being Three 
hundred p0\.lnds) ~lJnn(ttO!1'iJ to pap 300 J. 1l1ttb 3lntereffS to 
Parker. grtetllHltO.f) tbe ~onp not betng pRill, Underwood's 
lLal1n~ ann <15oo11g were £.tt£ntlttl: gUll lLa1111$ tnete founn to 
tbe l1alue of Six pound per Annum fOl life, anll (]]jaans to tbe 
balue of Two hundred ninety three pounds fifteen 1hillings and 
fix pence: motto were tEturn'n tn a ~cbenul£. ann after=, 
watn,a bl' sIDlnc~ of Q!;OUtt, upon Ilecurftp JJiben to abioe tbe 
£D~uft of tbe ~o,utt, concernlng' tOeec (J5oo11a tlJcp wete to be 
tcfi4lJeO to Underwood: 2fter\llatn~ Underwood., ann tbe notu 
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Pafch. I 6' Car~ II. in Scaccatio~ 
Defennant Waring ann pne ]ermy, became j.opntlp a,ttlJ feue~ 
taUp bounn in a lRecoYl1france of Six hundred pounds to tbe, 
late King Charles the Fidl:, <[onnttfot1£n to abiDe tbe ~l:oct of 
tbe ~ourt, 611 8fo~ert1flJ. gnn fome Jtmt after, tlJe i1l)~'Oet nat 
b£tlllJ petfo~metJ, tbt,G R£cotJl1tfance lUlt~. put tn ~uit tn tf;e 
,fme of tbe Late ~t\ltl [[tOtS, ftttn at (art ]ut1glUent wns oIl" 
tatnttJ upan tt ; ann a mItt of <!Err:o~ ,bZtlUgl)t. \t1fJfcb, :oeter~ 
minen bp Non·fuit aft£t tlJe Act: of Oblivion: gun tben tl)f gct 
ln811 plClltJ£tJ to a Scire facias upon tbe 3lU.'OrrUl(nt; tit .. wbicI) 
ate tfrcept£o, Firft, All Recognifam:es, Obligations and other 
Securities given or entred into, fillce the five and twentieth of 
March, One thoufand fix hundred and ,forty, by any Receiver, 
Reve,Bay liff,ColleClor or Publick Accountant in the COU(t of the 
Public~ E}{chequer, and their Sureties and their Accounts refpe. 
dively. Secondly, r(i:bett att Excepted in ul1orl)t!c ([laufe, 
any Bonds taken in his late Majefiy"s J1ame, before the month of 
May, One thoufand fix hundred forty and tWO, for fecuring th~ 
proper Debt of any Servant, or Receiver 'of the Revenue of 
his raid late Majefty, that hath not been' paid to, or by order 
of the fame lawful or pretended Authority. gnn upon a De" 
murrer thefe three ~ue1liolt~ arorc; Firft, [[{betber o~ no tbt,S 
Recognifance; lUctE an Obligation f.11ttbtn tlJc intent of tbt {(cond 
Exception? Secondly, iWlbetOer tbe i)efellna~tt bele b,~S time 
to plcan r . Thirdly; Wbttber be map pleaD It 111' Attorny, ftfj 

be tlOt~ bete f " . 
Hardrcs pro befendente. Fira, Ex vi termini, tbtte i11 a IJtcn~ 

niffercltce bettllitt an Obligation ann a Recognifance : ~1l£ ba~ 
the PQttte'~ feal fet to it, the otbrt ball not: ann to tije one 
Non eft factum tg a noon l~tccr, but not ta. tbe otber.SeeondlYJ> 
'Ctbe \UOlb~ of tbts ~ct, being an art of <!3~acc, tUutt be taken 
~ttenftbrlp ann motl15emficlaUp fOl tbe ~ubject: ann fo.tbc 
gct it felf ntrectS. ann cOllfequentlp; ~tceptiOng out of tbe 
get tnutl.bz talten tlttttlv,tlrC'lufe tbe), teffrntn tbe fauout of tbt 
)l..atn. Hill. I I. Car. I. Bell's Cafe in B. R. Cra.1. Rep. 3 2.4· tbc, 
~ct of (Jl;enetill 10artlOll in 1.1 Jac. r. ~rccpt~ All. Olfencesin 
taking away; Imbezeling, or Ptlrloyning auy th~ Kings Maje
ftie'~ Goods, ~ony, Chattels, &c. gnu pet it WQl1 atJjungcn 
that tbe ~dOll" in putlopning tbeUl. l1la~ not qf~ceptel1 •. Third
ly, ~be Oitfercllt lllaps ,of p~nnin6 t~ere twa etC£pttOn~ flJew 
a~ much; fo~ ~ tl1e fo~tnet Recognifances. ate nam·en,. but not 
in tbe latt£t: i[[lf)(cb fi)cUla tbat tbe maket~ of the lLatu Dfll 
figuen to £tctpt them in one ~laufe ann flot in tbe otber. 
Vide ero. 1 Rep. 2.58. Prieft's Cafe~ Fourthly, 19~te tbe mtcoJJ, 
nifance tnag not tntrttl into to fe.cute a Debt QlDI11tJ to tbe mE'. 
(troer, but to petfopu tbe Sli)ttle~ of tbe 'ouct, anll to Rl1(\Utt, 
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368 Pafch. I 6 Car. II. in Scaccario. 
tfJe balue of tb£ <lDooDa Ja£ao~en, tUat ban bren fttenllfD upon 
a COlmer s2Dbtil1ittton, lliuCll to tbe Bing fo~ tbe Debt (If biS 
larceiU£t, a~ nfo~£ralo. @lo tbat tbi9 jtecognt~ance t~ <ZJ:o(, 
latrrnl to tiJe o!~ginal Debt. QllU fiJilU not be rakm to be ft 
~rcm;itp (Ol tbe !\ecetll£t'a Debt, tnitbtn tbe meaning of Ibis 
4!];rceptiol1, tubicb muff be taken fttictlP~ as tn Drywood's 
Cafe, ; Rept. 48. b. tn tbe ([Jeneral parDon of 39 Eliz. tbe ClEt
teption o~ all Suits depending to be profecuted, tlOfl1 not Cttentl 
to a Bill in tbe Star Chamber, wbtre t{}e l$1afllttff Dte~: ~bolllJfJ 
tbt atto~nv <lI5tmeral map 10lofecute after tb£ ~Iainttff'~ Deatb; 
bccaufe tbe 3]ntentton sf tbe (ftception tuag, to be 1010fecutttl 
bp tbe Party himfel£ Fifthly, ~ete tbe 1ilecogntfance tS5 cont 
bettetl into a lungm£nt, tnfJttb being of a bl!Jber natute, tbe 
lllecognifanc£ hl tlO\t1 Dlown1

0; 6 Rep. Dowdale's Cafe. ~re 
tbe sDlilltnal ~bltgatiolt gibCll to tbe lUng Ill' Parker r£:: 
main~ in fo~ce, notlnttbftanbtng tbat tbete ba~' bren ~tecuttan 
(ueD out upon it; fOl tuat tbere l1la~ but p;;;rt of toe Debt le.~ 
bpen: eo tbat take tbe ~.tceptfon n€\Tet fo (tritt, pet tbat will 
be Witbin tbe benefit of it. 111 tbc 8 Rept. 138. h. Sir Francis 
Barrington's Cafe: Qn cftc£ptiol\ of moon fOl biS ~fe ann 
S1l)tcupatiol1, noes not £ttenn to [[100(1 Cut down and Sold' 
bp bim; but to moon <ltut iltltlln for Repairs, Firing, &c. ann 
in 7 Rep. 18. b. Cecill's Cafe.. i1iemeop ~t\}£n bl' 3 J Hen. 8. 
cap. 39. tn IDcbtg nne to tbe ll.!niJ upon Obligation. noes not:, 
rtrenD to an SlDbHgatton fOl performance of Covenants. ~o 
bere, ttJ£te being a new D£bt neaten .to tbe liml\', ill' lungs 
ment upon tbtg lRer:ogntfancr, tbt littognifance t~ not tvitbs 
in tbe 'letceptton. 
g~ to tbe Second Point; 3! COnCelU2 t~e ~Iea came~ time 

enoKgb. Firfr, 16tcaUfe it h1 an Equitable Plea, upen tbt @ta~ 
tute of 33 Hen;8. cap'3 9· {inn tbia <!tOUtt ia a \!Couct fOl tbe 
1Iiebenue, ann n (ltOUtt of Equity a~ weU ag of Law. Vide 
~ Co. Sir Edward PhittOQ's Cale, robert an (ft£CUtOl map (orne 
til ann bn~e u)C l5enefit of a pattion b.1ltbout PlOC~r •• 

Secondly, )Detaufe 110 Audita Querela lit~ ogail1fi tOt mtn)J • 
anti tb£t£f.~ tfJc pnttp bas titU£ aftet· Jungment tJt\len again! 
bim, to pleaD; a~ bag bren atfjungct1 tn I I Hen.7. 10. 8 Hen. 8, 
Keilw. I8 7. 34Hen.6.15· 15Hen.6~1. 

Thirdly, ~ Defenoant mi'lp pleon bp Attorney, hecaufe 
bere ts a ~utt bp Scire f~cias; n~ tn 3; Hen.6. I. ann p~apetJ 
lutJlJtll£nt fo~ tbe D£fennallt. 

Stephens pro Q,yer'. Firfr, an Obligation attn a Rocognj.; 
zance ate aU one tn fubftance: 1fo~ a m£cogni~an(e btnna tbe 
PQttp, t1~ well M an ~bU«ation; attn tt tn~ not tbe lntenUon 
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.of tbe get ttl bat ]Lln Debts) nut to ~ubjeaSS, a~ appeat~ 
bp tbe ~tCepttone. 

Secondly, ~be DefenDant baf1 no Dill' ta plea'O., fo~ It i~ 
nftft 3lutJgment, ann a [[{tit of Error ann Nonfuit tl)€tcupon ; 
ann tbe get of Pardon came out b£fol~ tbe QEtrO~ tua~ Deter, 
millEn. 

Thirdly, $e cannot plean b, Attorney, fo~ tbe Drfenb8m's 
Warrant of Attorney n£tttmtl1~~ by tbe lunamem; but t,e 
101atlltttf'~ no£~ not till ctt£(utton, "3 $ Hen.6. I. gnn Plap 0 
3lu~mcnt f~ tbe 101ilinttff. .. 

gftnl11artl!f itt Trinity Term it li1a~ arguen again bp Sir Rd
bert Alkyns fOl tbe Defentlant; ann bl' Mr.Mountague , tbe 
~ureuS) attomep COl tbe 10latntitf. 

Sir Robert Atkyns. ~ Reeognizance ill tbf~ cafe i~ not 
all Obligation lllttbtn tbe ~.rccptton, Vid.Co.Lit.171.. tbat Obli· 
gation is; a mOlb in ita olUt1 natute of a large ettcnt; but it 
fG commontp taken in tbt ~amlUon )Law ., COl a 150ntl COllf 
tatning a pettattI', with Qton'l1ttion fOl papment of OOOllP ; 
tbat hl, tbe titter ~eJJal fenfe of it, viz. to be bouutl h!' a 
lmllting fealetl anti belibeten (OJ tOe papment of anp tbfnJJ, 
qcom,9!!}onv, OJ otbtt tbing~, Dyer 14, 1;. anll tbat i~ t~e 
4tommon anti mulgat acceptation of tbe wOln alftl; ann fo it 
mug ben be unt1£tftootl. 15ut a Recognizance f!S a~know:t 
leDgen tn ~OUtt, anll tbe pattp'~ ~eal i~ not aft'it'O to it; a~ 
tt t~ to a 1fiecognfianfe ill tbe natute of a etatute ~ti1PIe. 
1)£ ettell ero. I Rep. 444· Co. ~ Inft. 169. Mag. Chart. 678. 
tgat it is tue ~eal of tbe ~att!' tbat lnake~ t~e s[)bUJJR:t 
tton. 

Secondly, ]11 the firft cf.tceptfol1 Recognizances are m£n~ 
ttonell, anll tb£refo~e lball not be taken to be lDttbtn tbc reconn, 
becaufe not ttPl£f&'o. gnll ~C'utttP taken in tDe l\inlJ'S$ 
mam(',i~ not ufuaUp taken bJ? 11tecogniiance; anti tbttefo~e 
flJall not be tntcntJetJ to be tnitbtn the Exception, tubicb lUUa be 
conllruen beneficiaUp fOJ tbe @>ubjeet, ~ tbe act it felf 
mu«. 

Third 1 y, If Recognizances wete lUitbfn tbe Exception, pet 
tbep tnouln not ettenn to tbe 1ftecogniiance in quetlion, brcaufe 
it l11a~ not taken (OJ· tbe Security of a proper Debt; but iS5 
talu~n Collaterally: Inn tbE SlDbUgation giben to tbe BtnB' , 
berole t~ lDit~tn tbe ~tteptton, anll tbet£ro~ tbe Jl.tecogntiance 
iu nGt. 
~o tue Second Point; ~be ~Iell bere come£C tiwe enounb ~ 

becaufe tte pattp ~M l1D (lttJet remetJp, I I Hcn·7.1.o. 34 Hen. 6. 

Obj~a" 
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ObjeCt. 13ut be ougbt t~ picon 111 Proper perron .. 
Refp. ~e 11££011 not; ann tl)e 4tare CitED is of it Capias pro 

fine, Ulbete tbc part)' can appear no otbtttllife ; ann CsntluOeo 
pro Defendente. 

Mr.Mountague pro ~et;. firtl: .. a ~ecognizance {g an Obl~
gation, tl)oUIJfJ it be not a Deed: 1foH~ bas hlOl1l9 IDblfgato~Pt 
ann tbat malte~ it P10pcrlp ~ an fll)bttgatlon. gnn fo tt in callen. 
An Obligation Recorded·; Mr.Dalton 116; Dyer:1.I. a. tbe tDo~tI 
RecepitIe fa a tll0~n SlDbltgato~v; fa tbe mOlO Debere, Ibidem; 
Vide YelvCfton's Rep. Dobron & Key's Cafe, 4 Rep. 6;. Cro. 
I Rep.494' ann a~ a 1fin£ is uputtn il feoffmen~ up~n me, 
co~n, (0 a m£cognr~ante ifS no mo~e tban an SIDbIlgatlon rei 
COl'Oen. , 

SecoAdly, 3lt i~ witbfn tbe Exception, becaufe it lltffetb out of 
tbe fOJmn ~ecnrttp, am, ta IJtounnen upon it; anolUbere tbe 
1&ltncipal iJ3 <ercepten, all 3l"ctnent~ ann <!tonfeqU€nCffl ate 
etcepte'O Ukewtfe: Vide)' Rep.- 47. ano. Littleton's Cafe 
tlJert. Vide 6 Rep. Phitton's Cafe, & Co. 12 Rep. Ford's 
Cafe. 

Thirdly, 1fo~ tbe Third Point, be beltl tuat be 01llJut to baue 
bren in p£tfotltantl ctte~ 35 Hen.6. 1. Pardon 1. 

? 

Qftetwatll~ tbe Cour~. neliucrc'tl tbeit ~tnton~ fo~ tOe 
Plaintiff. (~bougl) on g[)bligauon be not a ttiecoglii?iUlce tn 
pleatJlug, pet it maplueU be fo tllttbtll tbe meaning of ou gtt of 
I'~tlinmcnt. ann tn Sir Rpbert Tracy's Cafe, a ~lomtre to 
become bounb in a Thoufand Pounds, tn,1t' liz pcrfolm'o b!, 
acltno\tllengmg 0 lHecogllI1!lnC£. o~ n ~ultute; nun bere 
t£' tbc fame lIieuron. Qno Debt ttl atll iil lUttbtn tbhl 
~tceptfon ; ann fo ia n Debt Ailigned, as.t ta~ hltelp brcn 2n:= 
jntJgen in Turner's Cafe, lUbtcb ate mO~f tlrong <Jtar~ tOtln 
Ollt~ : 1fO! tUf)? ate not Dellta oUling to tbe JamlJ imm£otntelp; 
finn brte tl)£ lltecogntiarrce i£t graft£n UP-Oll, unu takeo it~ tife 
from tbe fo~met SIDbUgattoll, lDbicb i~ tutUlt" tbe Lettet of tf)e 
€tceptiotl: gun tbt~ r~fcmble~ ill [omt fo~t a Nomine prenx, 
anner'n to a ~£nt; tubtCb ffJaU no tbe Heir, ag tbe m£llt i)Oe~. 
gnll tblZ <!fUll ann ID£fi[Jn of tIJi£) meCOlJm~allCe ta to reture 
the Debt t.1ltUtng to tbt i1ltng' £1 1!tecetuet. "gnn tbe lnOH1.G of 
tlJc (frceptiol1 are not for paying, but for fecuring the proper 
Debt of any Servant or Receiver ,&c. ~bougb per Hale Chief 
Baron, tf tbe tno~na ban bren for paying, tbe LalU wouln vaue 
been tbe fame. anll tbiG 11tecolJR'llimce luna QcknollllenyelJ 
to fccute a [)~bt owfng to toe lRecetber i ann comca ttl Hell of 
it. 'jOttt fOl tbe Sec.nd Point, lIf tbtfl Were n goon plea., it 

(ome~ 
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(ome~ in tueU enotlgb wttbout an!, <ltollttnuancc, UlblCb ret\le~ 
to no otbet purporc, but to fi)cw tbat tbe 3lutlgment t~matn~ 
in fo~ce unre1.letfen: Vide toe ~tatute of 5 E. 2.c.9. ann be hl 
regular enoulJb in plealling it bI.' Attorney. g, matrant of 
9ttolnep fo~ tbe JDefennant 1ltt£tmtne~ bp 3iu'O\tment ; -but a 
wurrant of atto~nep fo~ tbe l01atnttff nettrmin£fS not till 
<'1tecutlon fuelJ, 0: a pear a(tee tbE ]utlgmcnt, brcaure tben tbe 
101afnttff f~ put to bifS Scire facias: 13ut bere it (~ in tbe na~ 
ture of an Original Suit, ann be t£s Carl it mere) a Plaintiff,tlG 
appear~ bp tbe fo~m of ~leaning, in tubtcb be complains tbat 
be Unjuftly vex'd: ann 3lungment ltla~ gtllen pro Rege ,niii, 
&c. . 

___ 1 

De T ermino Sancti Michaelis, Anno, 
I 6 Car. II. Regis. 

In Scaccario. 

The Attorney General and Hogskins, verJru DoCtor 
Guerdon. . 

. . . 

U l&on a 13iU in (fqtdtp ~t t be 11telatiort of tbe faib :Hog~ (I j 
skins, tbe cnfe tuns; tbl~; viz. ~b£ [)efennant Guer-
don waa mane \1)!)affet of tbe Wint in tm time of tDe 

Keepers of the Liberties of England; ann Rogskins lDa~ an 
SlDfftce·t there. ann were Were Articles ]niJenten bettnitt 
tfJe fain .B£fper£j nnn tb£ iJefentlant concerning tbt ~tl1t; 
b~ wbitb tbe DefenDant tuas; obUgen to pal' tbe ~llnet~ 
~tficet S) tbere, ann lUa~ to ~au£ aliawen bim fOl bi!5 own 
~alarp, Four Hundred .pounds a pear, ann otbet €obenant~ 
tbere wert on botb fitJe~: gnn {[{ageS beil111 nue to Hogskins 
arl an ®tTtcer, tbe l\tng tuaa te{falen ~ ann aU publick Debt~, 
IDutte~; nnn ~£cutttfe~, nue ann giben tlefole., were tbetebp 
lleffetJ in btm. '<ltben come£j tbe Qct of Oblivion ann nif~ 
cbatge~ aO Debt~J DutieS, ~ut~tj ann [)emtlnn~, tubtcb tbe 
BlnlJ can parnan; except tbofe Clltcepten in tbe SIct. ~o a 
15iU pldctt'n Dllafnft Guerdon ill tbi~ cafe fo~ Wagea Due to 
Hogskins. tbt Defennaut i)emutt'n: anti tbe Qtoutt con~ 

cetbinJE 
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Paragr. I O. 

Paragr.2 I. 

(elbing a l)oulrt O'f tbe ~attet, fallen :.tbe benefit of it to tbe 
Def.ennant at tbc ~Cat'ilig .-of tbe ~aure. gnn tile ([!nufe 
co:mitHJttl be belltD, it tna~ uegen fo~ tbe IDJafntUf, tbat tfJefe 
(lCo.llcnallt~ m:e notpatlloneD,' bccaufe tbe Bing ba~ tbem cnlp 
tn, Truit, ann' f4~ tbe benditnf otber perfooG: }Lnb it :hmg not 
tbe 3Iutent of tbe act, tbat tb£ il\ing tlJoulil patllon Ol nir~ 
cba~€ an!? tbing, but lUoat be mfiJOt lafUfuUp parDon; fill 
id polfumus, quod jure poiTumus. g~ ,ff befo~€ tbe-: get of 
Pardon tbt -mtrm ban iluntcb obet un ill)bltgatf.on , o~ (Jtijet 
~ecutttP, 1)1 l(fueG fg~feUttJ, toe <I5~ant£c wouln not babe loa 
tDt1bCReiit of tbe "'~.ant 11p tf)£ t0atiJon , fOI tbel'. ,.auID not 
lalUfuUp be ntfcbargetl bp tbc ltitng, being· Luanten out of 
Dim. ~o beret 

Secondly, ~bere ([oucnantss ate Excepted bp tbe cf.r:ception 
1Ubicb rabe~ the Accounts of Perfons who have rece~'Ved any of 
the Rents and Revenues of any Lands or Hereditaments ? of or 
beJo-9gitlgto.&~ •.. ~ ~lotftt of tfJe Mint tf5 an Heredita
ment, bcing anailCicl1t 1Reuenue of tfJe <!tramn. 3it (11 alro 
Qf.tceptell tp tOe tuoltl~-, Recognizances, aond$, and other Se
curities given or entred into by any Receiver, Reeve, Bay liEf, Col
ledor~ or other AccoUntl,!]q' d)e Court of Publick Exchequer, 
&c. g~ tue Defctln8nt now t~ bp bittue of tbe ~atel1t fo~ 
big SJDfftce, <5~anten to yim bp tbe Keepers of the Liberties, a~ 
afq~€(qtn., " . 

"''<ICc ttlbfcb tbe Defendane~' ~otmtd onftnctel1: Firft, ~bat 
tbefc ·Covenants Wer£ piltl}on.en , bcctlttfc tbcp nte now til tbe 
~pe of tbe Law mane luitb the iltnlJ, nun it is; tn bt!5 pnUlet 
t~ ~#rCbiltl!e tbetU ;8H'O tuo' be bag tbem onlp' in trutl:, a~ttl fo~ 
toe b,ellcnt of athrtfS, )Jet tfJat ttf not fauen ·bp tIJe get. 
Secon~ly, 1tb£ C07enants 'are not fab£bbp tttber of the Ex
ception.s, tbat Oabe been urgctJ; bectlufe tbe lira Exception et~ 
t.en~.a onl)? to Ordinary Accountants, fo~ tbe iReuenuu.; of UiS 
Jl.al1iJfS nnn i(jf;encmcllt~,\tc.not to toOft tbilt tcc~tue an), part or 
bt~ 1lt£b£nue~, not being apPolnteD fo to -no, Og ~lflcet o~ 
m.«£U.ll;~. ~Ol nOt£' tbe otber ~tceptfon affect tbta QCafe, fo~ 
It t~ to be ulttlerffoon of fn tb ~(COuntfmt~ no atc fo· upon me:: 
(Oro, . nn'll fo cb.arJJcabie, ono muff Unue· ttJetr Dfft1}argeg bere. 
lBut tbe Detini.1t1nt tg not fuen an Slccountaut; fo~ bp bhl 
patent f}c t~ mont actountnble onlp b£fo~ a 19nrtttular p£r~ 
fon, to be atttlJll'G to btm, from wbom be t%i to babe bf~ Dir, 
(barge, ann not in tbe <ftcDeqnet; n~ tbc <!ftceptton ia to be 
intennelJ· gnn tb~g fcellt'n to be tbe ~pln'Oil of tbe ~outt; 
but tbt Barons Will.fO tbe partie~ to agt~ amO"gn,tbemfelbe~. 
2ntl tbe <rau(~ tuatJ Adjourn~d. 
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at anotber ~ap in tbe fame ~erm tJJe Court nrltberel1 t{)eic 
~ptntonf$, t(tbat tI)£ ')BiU ought to be difmifs'd : ann tWo 
10oint~ tnCt'C mane in tbe <!tafe: Fid1:, [lUbetIJ£t o~ no tbete be 
p~opet 101atntttfs befo~e tbe '!COUtt, altn fllcb a~ are entitttlen to 
be rell£uel1 f ann tbtp \Jel'O in tbe ~£gatllle; becaufe bere tbe 
€o'il£nant~ beil1JJ \)clle'O tn tbe King aa a Publfck Trufree , no 
t£lUC'OP hess agatnft bim, a~ tbcre 110e~ upon all ~~trJtna( 
\tobemmt bp tbe King, UpOIl tbe bcbatf J ano fo~ tbe ufe an1l 
benefit of anotbet peteon. anti becaufe tbe Rcmenp bert f~ 
not Reciprocal, tlJere ta no reafoi11nbP tbe King tlJouln be r£~ 
Itebcn: 15ut upon an ~~tgtnal C[ouenant bp ttJt King, tucte 
metter Hess UpOll ann agatnff aU tbat clatm unDer bim; becaurt 
it ltl£la Originally in tbe King bp biG own ClContract; an'O fo it 
tna%l btl'O in Sir John Baker's Cafe, 8 Car.f. in tOh; <ltoUtt. lOut 
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in tbt~ (!tafe tbete, mas no <Ironttact mane 1l1i~b o~ bp tbe King. ~ 
gnn tbetcfOae tbe King not being (barn-fable btmfelf, OUgot not -VI 

to (barge anotb:r. 
~be Second Point f.1lass, [[(betber 0: no tbiSS wa~ mitbin the 

ACt of Oblivion? ann t{)ep fJdil it waSi tuitbin tbe 15cn~fit of 
tbe ACt. 1fo~ a'Omitting tf)at it mere an ~~tgtnal ~tutl tn tbe 
King, pet be map releare oa pattlon tbi$j Debt oa CiltOllennnt, 
becaufe tfJ£ 3\ uteteR in JL,nlU t~ in bim; ann tOe tuo~n9 of tbe 
Jj!J8tnOn ate large ann cl.1mp~ebel1tl\le, anll tutU reaco aU IDebtfJ 
.oWinlJ to tbe illing, tfJougf) tn ~tuft, if not e.tcepten. gnn fo 
it mull be ttt aU (1l;enetal t0atnollS1; anll {)tt£ it ." fironger 
8gatnff tbe pactp, becaufe btmfelf is; a pattl' to it. Jao~ t~ it 
lllttbtn an)! 0 r tbe Exceptions. 3lt t~ not tnttbtn tbe C!ftceptiOlt, 
wlJctcbp Detaining, Imbezelling,&c. any the Goods. Mony,Chat- Paragr. I 6, 
tels,&c. of the late King, Q,yeen, or Prince, &c. arE ~.tceptet1. 
~o~ tbat ([Iaufe ettenDf.S onlp to {ucb <l5,oon~ a~ tbep were 
attuaUp potfe(ll'o gf ano appettain'D to tb£lU, an'O net to {ucb aa 
tuep mtgbt rOI tbe futute come to be elttittell to. ann aU 
Accountants , gcneraUp fpeaking, ace not (ftupten; fo~ tbcn 
tbe (!Etception 1110ulll be fo latye, ann compJ£bcnfille, tbat but 
berp little wouln be pattJonetJ. 1fo~ Eberl' tilkinlJ ann tecetllfnll 
of anp patt of tbe l1ebenue 01 <1ESooi)a,~c. of tbe King, makefl 
a man accountable to bim: 15ut fucb Accountants lU£t£ mit 
un(llttfaUp intenDeD to be cftcepten. Secondly; 31t t~ not 
tuttbin tUt QftCEPttOll of Accountants fo: tije ~lofit of 
Lands, Tenements, o~ Hereditaments. fo~ tbta gccount if) 
not of tbe 11ie\1£nue of anp Hereditament, but of tbe p~otlt 
o~ p~onuct of tbe Office o~ Trade of tb£ Mint. m~iclJ tl)OUlJb 
it map be npletJ an Hereditament in tue Crown, pet cannot 
~earonablp be fuppotell to be t~cluoen witbtn tbi~ Exception. 
Thirdly, 3lt i~ not ttlttbfn tbe (ftccption of Bonds or Sectlrities, 

il k k given 



374 

(2.) 

Mich. I 6 Cllr.II. in Scaccario. 
given by any Recei~er or other Accountant in the, Exchequer, 
t!)ougb [be V£fennant tn tfJ1fl .([aUrt gau£ ~ecurltv; bccau(e 
toe' matter bere Doefll1ot Ipe Ploperlp tn Account, but tn Ceo 
vcnant, ann fo collateral to tbe Q];onttatt. ann tOe' Accounts 
meant tn tbi~ (!ftception, arc fucb afl ate o'~tJtnat)! ann com, 
mon, anll \neU known in tbe ~outt., \ft. ann not fUCb a~ arife 
bp otber m£Ol1~, a~ tbf~ no£~. gun tbe DefenDant can~lot be 
tbatJ!£n Ol tlircbargel1 bp tbe ~ourt; but b)! tbe lltrectlon of 
bi~ l&atent muft be accountable to ~atttculat perfong , tuba 
babe power to gtbe bim a Difcbarge; ann tbereftl1e tbiSi Qtafe 
Ifl not witbtn tbat (ftceptfon. ann conclunetJ pro Defen
dente. 

The Attorney General, 1JerflU Holt and Others. 

I~ a Scire facias againtl tbim upon a mecognf~attce ; a~ 
~utetie~ to tf)e Qtommtttfonerfl ann 1fermol~ of Excite; 

flJ~ tbe arrearrs o-f Excife befoJ£ tbe Ad of Oblivion : [([lbtcg 
pnrnotl£n aU tbefe m£cogniiance~, but It1bfcb were nftetltlatllU 
t£btuen IIp anotbet Ad, lUberebp Farmers ann nll their Sure
ties were mane liable to ttJe Dutp gf Excife. 3it 1na~ O~eded, 
€bat a fatmrr t~ not cbargeable ltlitb tne [Jut)? tbnt tua~ 
fatmen to {Jint, but \nUb tb£ Eent onlp; ann tOercfo!c t~ not 
1l1itl)in tbe gct. ')5ut tota Curia e contra, fo~ tu£P are ftp~ef~'l1 
bp ~am£. 'I5ut tbe ([omU1itfiolttt~ arm ~tb,~ommt\TlonetS 
nte not ,om~£bml'JetJ, bt.I;'rtufe tbtp ate not Hamen: 13ut tbeic 
@Jut£tt£~ anl) tbcmfelnefl are Hable fo~ tl}e Dutl' it (elf, anll arc 
te.tcepten out of tbe Ad of Indemnity, altDougg tbeit ~Utetff~ 
are pattlottell. 

Seym9r and his Wife, 1Jetftvs Northwordy. 

( ) I~ il ~f.1zcfal actf(ltt upon tbe ([afe, llftecten upon a $eariltIt 
1
3 . ltt tbe E~hequer.Chamber) tbe 3Jtrue lUa11, tJ9betber a Will 

of Lands mane bp Sir Henry KHligrew, lJectar£i.l, tuete Revoked 
O! not f gnn tbe lucp foulttl tbl? ~att£r fpectaUp ; viz. tbe; 
founD t~at be mant a latei mill tll1U~ittnff; hut tbep fap 
~bat ti]ep no not finn tbat be· l'Jc'btfen anp lLanng tbettlll': 
Silnn 1Ubetb~t o~ no t~ta later Will tbml fWIn). £ball ftlUount to 
Ix: a Refocatbn Qf tl~ f4l~met ~tU 1 U1a~ tbe folt Q.ye
Hj~n ? 

Sir 
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Sir RObert Atkyns pro ~erente; that it itt a Revocation. 
ObjeCt. g Revocati<im muff fi£ £tpotmnen u[to~nil1!J' to ttlC 
~Ubjfct ~ittttr. 3lf it later Will cannot conUa tnttb it Will 
fmmetl}? mnnt, it tutU be a Revocation of it; but otbettnifc 
not. 

Re[p. ~bc ftn'OilllJ of tbe ]Utp, ~bat tbep no not finiJ tOJt 
on'p ]....in'Oa were nebtfetl bp to: If1ter Will, fg a bOln 1ftnnfn~ ; 
fo~ it t~~gattbt'; -ann tbctcfo~e fuperftuoug. Vide 1fl: Rep. 
Porter's Cafe, of a 'ltlfiufe in tue @>tatute of 5 Ed. 6. of Oihces, 
gun tbat tbe making {'If a latet ir'uiU i~ ipfo facto a ltieboll 
cattoo' of' tbe fOlme-t, i~ 1Uitbl.lut ntfpute; Vide Perk. 42, 
Pio. Com. 541. 4 Rep. Forfe &'HembHnge's G;~.fe. ~ow tOt? 
([ourt t1)ail Plefume , ttJat )L,annf5 Ui£tc ncbtferLbp tot!) Inter 
U'miU, becaufe it h1a~nn Writing; imti tbel1 if It b£ Mt a Revo
cation of toe fo~mer, it WIU be bOiD,' u~ beittJJto 'ltO purpo{f, 
tWlof anp <!Effect; ann if it he not a Revocation of toe former 
Will, toen it 19 not tl 1Vill, but a Codicil: gno no man can be 
fain to leane hebil1il him two mtU~1 J.6ut one nam, anll one O~ 
mOle Qtotticila i~ PlOP£t; bereuft a Codicil noe~ not tak-e 
ntuav aU tDe <fffett of tbe Will. leut bete tbe 3lurp finll £,t:: 
p~e\ll'-J tryst be mane a fubfequcnt mtll; anll confequentlp tbe 
fo~met waf; s'cuok'o, Vide 4 Rep.6I. Qtnn it ougbt ,tbe ratbet 
to be belD a Revocation in tbt$3 cafe, bc(aufe £11"£ tbe 1gett at 
)l.,a\tl wm be ntfinljCrtten; mbom tbe lLaw ba~ alitJa~Sj a fabon
tuble regattl to: ann it llteuocation of a mill map be bp 
WOlD of ~outb, 2 cro. 49, II 5. I Cro. 51. 3 ero. 78 f. lI3ut 
{Jete it t~ in Writing, tu tJU:b t~ it fftOliiJtt cE:afe. ~o be (011:; 
tlnneu pro Qyer'. 

Mr.Finch Solicitor General pro Defendente. rm;fJe 3lut)! babe 
'fotm'O, tbilt tbCP 00 not finn tbat anp JLantJ£) h1£t~ Dtbtfen b~ 
tbe later Will, ann tUetcfo~e beill~ ~attet of flltt, tt lllallnot 
be Pleftttncn bp toe <lrourt: Hob. Rep. " t~ t1 mOle 
fOlcifJlc <[afe tbrHl ourS); fo~ tbete a Fine 1Ua~ foun'O, but no 
Proclamations, ann per Cur. tt ffJalI not be intfnnen tbat tbcte 
were art!'; but. it fiJedl be taken as a fine at ($otUtUon JLatu 
·onlp, tnbfcb ntake~ a Difcontfnuance , but not a~ a fipe upDn 
tbt 8>tatute, 1tlbfcb i~;- a15ar,tu. gnn if in tuat cafe toe 3lurp 
ban tountJ, tvat toe1' niO not finn tOat tOfte wzte aup ~~OChl~ 
nlattotU1, tbtf& UlOUn). bL1iie mane tue ~etn{tt ueber il tlfbtt tbr 
WOlre; fOI ittuouln but ba1.tt becn \1, fuUet etplilnattoll of tbetr 
~inn; ann fo it t5J,bett~. gnn it h1 hlitbout quenfOlt ~ no~ ~ 
~otttt to be arguetJ ~ but UJat a later Will ifj no lReuocattolt Of 
\1 former Will, unler~ i' bt contearp to it, ann tnconllffent tDttb 
it & de eadem reo gnn· tf to tbe ma~tng of a goon mm tnt 

1l\ k It 1, ~efttltm 
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~e{fato~ mull babe Animum Te11:andi, tbeu to mik~ a gaon 
1!ieuocatioll of a <rlUU, tbcte Illuff be Animus revocandi; 
ann the tno:n Tefiamentum {£) l10t a v()cabulum artis, fo make 
it inr0I111ilcnt lttttb tbe fO!Ulct, b€taufe it tg a Will: fOl toete 
t~ 110 noubt, but toat n man mal' babe nitiet~ tmm~, of <Ji;oOllfJ 
ann of JLanilfJ; bp 111btcb be map l1tfpore of one part to onr. 
ann of anotber patt to anotf)£t: fOl tuere ate of (rueful tuings, 
anti tbe one tuHL not in Curb cafe be a 1fiebocatton of tb~ 
otter, Vide I Cro. 293. ann tbe ~ivilians ~ wbo nte bet)] nice 
tit [[ftu~, l'tt tlo not uotil a later mm to be a m£boca~toll of a 
fOlmer, if· tbtp map {fann togttber, Vide Swinburne; & vide 
I Cro. 2.4, & 49. a ClLar£ to tbe fame purpore ltJttb tb'~; anil 
concluntll pro Defendente. 

3ln Eafier Term, 17 Car.2. toe «ourt tleltbetel1 tuefl:, ~ptni~ 
ong tn tbts C1.J.:afe, viz. ~bat tbcp were not fatt~fi£n tDe f££on11 
mill ntn l!ieuoke tue fo~mer, becaufe tt tr; not founb tiyat allp 
lLantls lVert i)ebtfetl bp tbi\l ficond Will ; fll tYlU it map bf, OJ it 
map not b£ cOlluftent witb tbefo~mzt; ann U1bere tbe ®8ttet 
ffani)~ inaifferenter, tbe Q'J:ourt wtu not rUllpofe a llieb(1ca>tltln of 
a fo~met MUll folemnly made. 13m Hale Chief Baron bell), 
~bat a recont! Subftantive independent mm, tbourrlJ it no not 
bp etPld~ tno~1J~ tmpo~t n 1i\ebocatton of il former Will, 110: 
patfe!) an}? Lann, tum pet amount tn ~onfftuaialt of JLaUl to 
n lRebOClltlOll: 'lI3uc bere it b£il1lJ itt Doubt mbftfJft tbi~ In£re 
fo o~ not, be btliltbece 1t1a~ not fu1ftd~nt ®attet foun'll fo~ tbt 
~OUtt to conffrue it to be (I lRebocattOlt: fo~ it mal.' be, fa~ 
oUllbt appear~ to tbc cot1ttarp, tbat tbe fecOl.ld Will tn tbia 
cafe wa~ a confirmlltton of tbt fo~mer. . 

Williain Howard Efquire, ver[as Sir John lenthall 
Marfhal de B. R. 

T $£ <!taft U1~ tbf~, vi2:. ;igtb£ral Bab. Corp. Ufuen out of 
tbifl orOUtt, mitb feuetal ~atus;) amounting tn tbe Wooie 

to 900 1. to babe bere tbe ),Donp of one Morgan Baronet, Rirke 
ann Mole; but 1115 )&(tU[11 tna~ matte of t()enl: ann tb£t£~ 
UPOll Sir William Howard obtam'o n Privy Seal of tbe Sing fo~ 
tbefe t9ain£f, bp tu£ name of nil Fines, Amerciaments, and Sums, 
for not having the Bodies of the [aid Morgan Baronet, Kirl:e alld . 
Mole, in this Court, ann lalOter~ ber£ UTuell to bliua tbem in ; 
ann noW "l'On ~tamlil{ng t~e ~attft, ann bearillll of flOtb 
Born) it appear~ tDat tbe faU) Sir John LenthaU C9Ulti not babe 

. . tbett 
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tbtit 150'Ot£~ {Jetr, becaufc tbe mtit~ came to (Jim tarde, viz. 
but onlp tlJe §atlJi)t befolc, fo tOat oe ban not time to Pleparc 
l!\etutnS3 of tf)tm, ann toat there 1tHl~ no G:oHufion tn tbe cafe 
betlnirt {Jim anti tlJe 10-~tfolter~ , no~ tbllt be biln mnJ p~lJmlff, 
~yttct11ent, o~ ctl]ft ~ecutttp ftom anp of tl)€ln, to fabe thEm 
IJOtll1(£r~,fo~ nut returning tbe mrttil,onll bauin\J tbeir lBonl1:~ 
bete. gnl.l per Cur. tbiC' t~ not like a jfiue G~ 10[11 of ]tnuw, o~ 
,nt)? ~ulct ret bP ~~o£r Ol 3lungll1cnt of ~OUtt; but hi OHl~ II 
~atn hlferten into tbe [ru tit, tl1biCb i~ cJronoatoif,1t. ~~m 
tlJet£fol£ Plocen~ of Extent (baH not itfue thereon, but a Scire 
facias on{J?, to lllbicb tbe partp map ptean: aa UPOll (l lRecog; 
ntiance ftl~ tI)e goon ?5fbaui1.1ur j ann tbefe ~nitt~ '00 Hot 
par!.) bp tbe \tlo~n~ Fines ann Amerciaments; anti· tt t~ tn UJ£ 
power of tue <lCourt to mttigate tfJem; ann toep are Hi{e tue 
~atllfj infertciJ into Subprena's unll Injlmcrions , ruble£) are not 
'cup-able, but in terrorem tmll'. 'll3ut \llbtreils Morgan \nag llvlen 
Baronet m t be U111ttt of Habeas Corpus " ann tn ttJc Privy Seal; 
Miles onlp, tbe q[OHrt g-ane no been to t~ut Variance. 

The Attorny General verfus Resby rf:J AI. SiIrt
ties for tbe Duty of Excife, and (he Performance 
of Covenants, &.c. ., 
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T~ a Scire facias an-nina tbem tbep' pleallen tbe act of 
. Oblivion, I2 Car. ~ap. I I. ann tOe gtto~np General me:: (5) 
plu:D,to maketbem Hable bI' uertuc oftbe Jacm get of 13 Car.2. 
cap.ll. ann atThJncn a Breach, to mbtcb tbe [)£fcnl:1ant~ Demur-
red. anO bcIO per CUriam, tfJat a Breaclt tua~ not reqUlfite to 
be «DeOlletJ, tJcHlufc annnttcn bv tfJe f.Def£nnant~ ~Iea of tbe 
act of <JD£tleral ~iltnon: lOp Inbtcb the ~laintUf \Uas:s p~b€nt:: 
en to nUeng£ a WJcacb. g~ m Yelverton 78. mbcte tye 
\U:onmtion of a lBontJ i~ to }Jttforn 4!tn\Jcnant~ in a JLeafe, 
ann to pOl.' Rent; If in an gctian of DEbt upon tbh, l5o1.1n t 

tbe Defennant plenO.!1 petfolmance of aU tOe l1Ioucnant55, ann 
au ~blction of tf.Jc llanna JLeafen bp a rm;iUe P~Ul~ to tbe 
I-eafe berote tbe 1!ient became nue; btte tbe 19laintftf neeM 
not tcptp ann fap, tl)at tbe ll\ellt wnG in 2treat fncb il 'On" 
brcaufe tbat t~ l1npHe\l ann anmitte~ up ti)e Dffcnnam>~ 
10lco; fo ij£tc. gnn tb{~ iG not Hhc to ti)~ Qt3fe of Debt U{l= 
011 a 15QnO to perfo:m an aroatn, \U~te tlJ£ [)cfennant 
19fean~ nuI1um fecerum Arbitrium, ann toe 101afnttff in fjiS) 
1!lcpUcatiol1 fet~ fo~tv un aWarD; fo~ tberc be muff ililenge 
a 15~Citt{) , btcaufe it t~ not illlMlitten bp tbe Defen8ant'l1 
101&£1. 3lt 
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31t 1.Ua~ tbrn Objected, tbat bp tbe ~tat. of Mag.Cart.cap.8. 
~b£ Sureties ate not JLpable,if tbe ~~incipal be t,efpontlble,iUlD 
tbat it 1.Ioe~ not appear bert but tbat tbe10~tnctpal~_ate.~o tnfJiCb 
it Ultl£' anfW£t,en ann tefoluel) by d~~ Court, t"t ~fJ,e fain g~ 
noea not -tttentJ, 110~ \U1l~"~\let taken -to £~t£nn to~utetieSl ill 
nll3onl1 (ll 1!lecogriifance"lf tbep ma~b~ fo callen,· beJng bounD 
tbemfelbct' tmuaUp tuitb·,tbe 1&~inctPftl; a~ ~llt,ttte~ to per, 
falm ~obenant~ ann Q!Jcrements:sat£ in like mttt~net: lOut 
to Pledges ann ManucaptorsOlllp, tuba bp etPle{il. 1tJOltJ~ ate 
not tcfponflble, unlef£i' tbcir 1i)linctpaJ~ become ~nfol\lcnt, ann fo 
ate conn,itional D'bto!~, onlp: ann fa tbe g(t ba~ altpap~ bEen 
canfttuen, atltl tfJe lllo~'O~ tbcmrelb£~ tmplp as •. tn~J. ~ntl 
upon tbt~ point 31ungment Ula~ gil.len·againfttbem,.:nifi, &c. 

., - . • , ,~ ,.. " ,JIlt • 

Rogers.v<?r[u-sHaWkefworth and "Norwood, Execti .. 
,.' 1~\T C1:ltors of, &c. , . 

< • ,., 

I~ a 'latU in QJ;quit!' to babe a 13on'O iJeHbtreti tiP, bdug 
. DiftfJiltIJ,":' in tbe:~£aatot~ Lfh~ time; tf)e· - ~afe tu£H5, 

ttJat ,tbt i)\llhJte being ~eq"~ftr£n, tb,e <!I;9mmtttreof ~eqWl~ 
ftratfrmfJ comp'cll'o tbf ~bttgol to pal' tlJe l0~intipat ~onp bc:: 
tnIT 201. to tbem, e.tccpt 30 Shillings \!lJi'b Ula~ fttfpen'Oel1 fo~ 
toe lffe of toe ~tat~t unn upon tbt~ tbtp iJifcbat:~cll tbe ®bli:l 
go~ agatuft tbe·IDbUtJre~~ .' ~httl tl]c' Ql':OUtt beU) clel1tll' tbat tbe 
Debt llue UP,OIl tbi£) ~IigatJoll, tua~ pattlonetl ~)! tb: Ad: of 
Oblivion: ~ut tbat tbetc 1\1oultl be 110 Coils ill tce Qtafr, fo~ 
tbat tbt~ l5tU. \ll~ in tbe nature of a ~l£a it Cltommon~lLaUJ, 
anti bp tuap of Exoneration anll Difc~arge, nntl tbetefOl£ tU& 
t)£fenna:nt~ bert flJl1U pap no Qtoff~, 110 tno~etban if tI)E" ban 
bten 10latnttfflJ .at JLaw, ann ~n brell Barr'd 01 Non·fuited. 

~ ¥ • 

I ) • , 

DawfoU'verfM Fowle. 
' .. l 

I~ a Prohibition k1 t1)£ Arches, UlI)£te tlJ£reWBSj t1 Libel 
, groun'Oel.'l Up.oll all (!ttcctianllfClulrch·Warden.sill S.Michael's 

Pariih tn Crooked Lane, Q,tantratp to ,<.!tUllom, bpa Select Ve
ftry, d]ofeh bp tb£ 16illJop of London" anti tnttbout tbe ·10att~ 
QJton£tJJ. DoCtor Walker ir6u£n fo~ tut DefenDant, tbat it 
ll1a~. a void CufiQrn, fo~ tbt~ <!electlon fa acco~trtnll ta tbe (fc~ 
~Idiaffical Law t£cctben bet£ befol£ tOe Canons in 1603 . ann 
1~~IU01:ot"1l til Common Right: ann tbttefo!e no grouno fo~ a 

~~O: 
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~~obtbition; 8SJ ap.p£ar~ bp Baily and Boothby's Cafe , Hob. 
Repr. 69. in cafe of a ~eat in tbe 15001' of tue QtburtlJ, tubtco 
it belongS of Common Right to t~e 15111JOP ta appomt. ann 
a~ it b£long~ to tbe qtommonslLam to £l1qture bp lIur)?, fo It 
llo£~ to tbe C!Eccfeliftftfcal Lam to enquire bp QJ;butcb:[[lar::: 
nen~, ann tbttefo~e it ia teafonablt, tbat tf)e Qfleaiol1 of tbem 
lbculn be acco~ning to' t~ (fttldlaifical JLatu, fince It t~ toot 
lLaw tbat makr~ ufe of tlJ£11l tn tbetc PloceetJin!J~. ~ltn if 
it be otbctlUtfe,tbCt£ will be an £no of oU VHitations; fo~ tbe cn'O 
of YifitatioJls, is onlp to enquire bp C!fJur(iJ~[[(atncna: .~htU 
if tbe <ltullom tJert tllfin~h on m alltlHl{f )Lam, tf}Cte it) fhl 
ncon COurt to tlap tbt Prohibition, or; tfJete wouln f.l£ to gt!ltlt 
a Confukation, 5 Rep. Jeffries Cafe. guil tOtte augut to be 
fome W~ejutttte o~ ~tt1lntrctfge m p~tticulat trifclofcn tn tfJHJ 
Qtafe, fo~ cUe tbt Pl€tfhbtn urage ctl!1fcdrp to comm,tllt tftbf; 
Intn not obtain tbe autbozitp of a legtlt Q1uflonl. a-tttl tfjere 
i~ no J'lcfiuent to tbt conttatp. 

Hale Chief Baron. ~bete are at leaa tbittp ~~elinelitG to 
tbe conttatp. gnn fo~ meafon~, Firft, ~bUtcb:matnen~ ar~ 
lay Incorporations: !Ann to man)? pUtpOrefl tbep nte Temporal 
\l)i}tnitletSS anti iDtTicers; afj appeatfj b!, manl' gag of 10atli:: 
ament, 43 Eliz. COllCetutng tbe Poor,. anti maimed Soldiers, &Ci 

Secondly, ftbe clatm bere ts bp Qtullom, tubtcb {fj Detetmtna:l 
We at ~ommcn~lLaltl onlp: ~o itt cafe of tbe Clflectton of a 
t&artaJ ~lerke bp ((:uftom. S1Df CltolUmon lRigbt, £uerp 10a:: 
tUb ougbt to cbufe tbtit OlUn <ltbutcb~mattl1m~ : lOut bccaufe 
tbe manner of ~Iectton bartcSS anti 19 uncertatn, n atuff-om 
map be aUetJtJetl: Ql1n Ufue map be taken wbetber a fpectal 
Ilntl ,(el£ct taelltl', Ol tbe lDbole 10atillJ ougbt to tbure tb~tt 
CltbUtcb~iMlatt1en~ ; £Inti tbat toouln tie a P~OPCt itrue. Et Ad
jornatur quoufque, ann p~odentn!Jfl in tbe Arches to tlap in tbi 
mean time. 

Stillingham verfus Scott. 

I~ n Prohibition tc tbt Arches upon a Libel COl Defamatory (8) 
Words, etbibitrtl ngrunft tbe ~laintttf, wbo t11il~ of Lon-

don IDtocer~, onn not \t1itbin imp of tbe tbittnm 10ntiL1J£fj, 
tntJtcb ace etempt ftom tbe 3luti~'ttictton of tI)e l5iflJOiJ &f Lon-
don, onn fubjett to tbe gtcbbtllJop of Canterbury aa SlD~ninat!, : 
~be 1&Jobtbitton be-tng grountl£l'I upon tbe ~tat. of 2.3 Hen. 8. 
cap. 9; agatntl ruing ~en out of tbdt iDioce(~. Dr. Wal-
ker pro Defendentc. €fje ~utt if5 wcll commence'tl tbet£, 110~ 
t~ it contrarp to the tUeJ\ning ann intention of tbe gct" 

1llbtctl 
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wbtcb 'tuo~ maDe to p~sb£nt ~'ell'~ beinlJ ctteD tnto Foreign 
IDio£etIe~, antI fo put to mo~e (barge tban tbc)? 1tloul~ otb~1OI 
wife be: 16ut bete tbe \!Coutt hl belD tnttbin toe Precinct, 
tijougIJ not lDitbill tbc 31tlttanitttoll of tbe Diocefs of London; 
£tun tberdolc tbe 10attp is-; at 110 Plejuntce: fo~ be map tell 
ro~t at tbe fame QI;batgt, '/.fare ann (!Ctpence to ettbet ([outt. 
£lIfo b1' bettue of tbe act of 2. 3 Hen. 8. tnbere tbe 13ifiJop of 
tbe Dtocef9 gibe~ Icane, a pet ron map be etten elfewbete: ann 
tue lBillJop of London bp it frequent ann con Rant urage, ba~ 
giben n <i5eneral Licenfe tll tbt~ qrafe: anti fa it 1t1a~ bel'b in 
Hi11.Term·9 Jacob. I. B.R. tn Gobbett's «!tafe. Objed-.Porterand 
Rochefier's Cafe, lUaS$ anjutrgen to tbe touttat)). Rerp. ~be 
lli.eafon giben tbere i~ eonttar)' to lLaw. Mr. Manby pro~uer. 
$e ,onlp inlilleD upon fome Prefideat's, lnbtCb be titeD. S, 
James's Cafe, and Porter and Rochefier's Cafe, &c. 

Hale Chief Baron. '4Ebe PlCrOlJattbe <ttourt t~ not rearainll 
£'0. fo~ tt irs etccptel1 out of tOe act of taarUament: 
')5ut tbe <!teurt or atcbefj IS;; not £tceptetl. gun Dr. James's 
QCa(c t~ etP~ef~. til tbe point: Hob. 17. anD if tbe ~utt be well 
begun tbct£, ~£t it C8l1i10t b£ pleanen bet£ before tbe ~lObibi' 
tioll gtante1.l, but afterwards; as in Latch, I So. Et Adjornatlir, 
ann p~ockninga in tbe ~pititual QtOl.!tt to aap tn tbe mean time. 

Grant velfus Hedding and Bal1. 

I~ a Bill in Equity fo~ tbe ~itb£~ of a Nurfery (01'0; upon 
bearinlJ of tbe Ql;aufe, tllilCtS DoubtfS anti mUelUon~ Were 

malle; Q~, 
Firft; Wbetbct ~ttbe£' llJoUln be pain, if tbep pielnen no 

otbet fruit f . 
Secondly, Mlbetbcr tC![;itbe~ fiJoUln be patn fOl tbofe G;rfe~, 

tbat pfcln frult, wotcb pap ~itbes ? 
Thirdly, ]f fame ptelb ftuft anD otbet~ l1ot, klbctb£t olna 

tbofe tbat plein frutt, Plibflel1ge anti ctempt tbe otbet tbRt 
pteltJ 110m~, lUbell tbep nre nU folo togetbct r 

Fourthly, [iLlbettJ£t ~itbea llJaU be patn fo~ tbem, lnben tbep 
are foln nnD tranfplanten tuttbin tbe fame 1&atill) f . 

Fifthly, mbetbet tbe ~enbo~ o~ tut wennre tlJaU pap t~e 
~itbefj~ 

3111 tbf~ Cltafe wete ettell, I Cro. 2. Cro. 
Co. M~gn. Carta and Dr. and Stud. 

gnn the Q!:ourt lUa!$ of g)pttlion j tbat tr tbe' ~wnet (tUll 
tbem ann puUg tgem up bitnCtlf, be llJaU pap tbe ~it~e~; 

but 
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but tf be feU tfJem particulart!' to anlltber, the tIlJenOt? fiJall 
pap tbe fltttbeS). a~ tn caft of ~ttb£S of Q!om; if Ql:OlJl be 
foln ftanding, tbe tlUenlJre fiJaU pap tbe ~ttlJeg: ~ut if be 
feU it aftet Severance, tbe mlentJo~ muff. Et Adjurnarur. 

?3ut nftetlttattls Gittbe~ ttere llccteeo in aU rucb ~nrc~. 

. . 

Sir William Ingolsby Baroner, Plaintiff, and Roberi 
Wlvell and John Ullechorn,Defendants. , 

38l 

1$ Trover and ConverftoR fo~ n .JLiujiIJ a~fl n ~bcat. of (I d) 
. [[{beat, upon Not-guilty pleanep rio Special. Ve,rdiCl, wafS. 
louun to ti)ts effect; viz. ,1(!Coat tlJ£ gbbp of Fountain ban bien 
time out of milllJ of tbe ®lnt.t of Cefieaux, \llt}tcb ®~'Oet tnn~ 
ttempttlJ fo~ pap.mellt of ~ttbes fo~ tbeit JLan'Otf, quas propriis 
manY,us excolerent. ~batb:fole tue ~ouncd of~teran, ttitf$ 
abbl' lUaG feiien oftbe «('trltou, ann <15:ange of Hemmingford 
mUbin tbe 101£benn of Scode1ey, anD tbe 10arttlJ of Rippon: 
·~bat betw{,tt tb£ !,ear~ 12.16 & I 2.6 I, tbcr£ lUaSS a Compofition 
b£tWf£n tbe abbot ontl ~onucnt, ann the 10:ebenn of tbe rain 
jl~£btnnatp nutlet tbctr ~ontlUOtl ~eala, €bat tbe Qbbot anti 
QJ::~nb£nt O)Guln fOI etlet be free from tOe papment of ~nl? ~ttbef 
oftbeiroLonng mbicb tbel' tiU'o at tbeit olUn 'barge inHemingford 
ann belonn-tng to tbtic <l5lamJc-of GaIgach, lilttbin tbe ~ctt'tOlP 
of Wink~l1ey Anno Dam. 12.16. gnll that tbe)" ft.1outn pap 
1Iitbcs fo~ aU otlJet l,(lnn~ •. tu£t't nUti elfetubctt', out of tbe 
flli'O d01ange of Hemmingford, ann tbat tb£ catn abbot ann 
c[onbcnt o)otitn pap annuaUl' to tlJe ftlin t&:ebenti anti. ·bit; 
~UC(c1fo~~ tile fum of five Marks. hI' equal )l:lo~tton~, tbe one 
tUOitl' to be Plltl1 at Eafter, ann tOe otI)£t matt!' at Michael-
mars: ~beJ!' futtbetfinll, tbat l~POl1 tl)e 11th of November; 
Anno Dom. I 3 ;9. tbrre mafS another COn1pofition mane betl1litt 
tbem unDer tbe ecal of tbe CPtonucnt nnn tbe 1&~£benn, reef:; 
ting tbe fo~mEt Qto~l1pofitton (bu~ tiJep no not finn tbat it wafS 
cQnficm'o hp tbe ~atton ann ~~ntnatp) an1:l hp tbts lattet 
Gtompofition, tb~ 1t:ebentl ann bt~ @Jucce(fo~s rOI aU time tQ 
come tnere to baue tbeit election pcarlp, dtbet to rtceibe ~itbe~ 
tn kinO of QtoJi1 ann <15~atn attallll tnitbin tfJe pl.CESS afo:e('ftin, 
ass tucU of LanDS in tOe banns; of tbe 9bhat ann (onbcnt, a~ 
in tbe balltu~ ~1l1J mallurallce of tb,dt ~e~~nt~, oj elfe to t.£lI 
,eitle five Marks to be pain bp tije fain !abbot ann <!tonuent Itt 
lieu tbeteof , fa ao fucb election mete l10tifien to tbe abbot, o! ttt 
sup of tbe ~onkg teallent tnitbill fiue ~Ue~ of tbe Qbbl', 81 
to tbe 10o:tet of tbe abbp, upon o~ befo~e tbe ftaft of St. Tho-

~ II rna$; 
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mas the Martyr, ttlrbe Plffcllce of a Ploacc o~ of two goon 
~t1t; nnU fo~ tbofe peatg in tubicb tbe ~lebenn a~Oull1 Cbufe to 
ttcetbe ~itbe~, tbe fiue ~atk~ fiJouln not be patti, & contra. 
gnn tbat lUben no election WLlfj ma'Ol:, tlJe ~~£bel1n t111~ btt'S 
~uccelfoJa fiJoutn be contenteD tuitb the fatn five Marks, falling 
tOe ilthlO t of tbe ~ ttb£~ of JL amb ann f[{o oU ,\J.1btcb was to be 
pain au fo~merl!,: '<l[;ben tbcp finn tuat tbe ~o{fetrtoliJS of tbe 
Qlbbp came to tbe (lCrotnn bp 3 I Hen. 8. anti tbat at tlJe time 
of tbe ~rob£r, !Je. tl)e Defenuant£1 werc 19~op~ietoJ!J of tbe 
lLanng in Hemmingford, nnn tbat tbe ~Ia1nttff tuas C£fleb in 
fre of tbe t0~ebcl1n, ann tbnt a Lamb ann Sheaf were tben Re
novant upon tbe lLann~, ann lnbetbn Ol . no ~ttbeS' tn kinO 
OJOUlb be fo~ thefe JLal1n~, tna~ tbe Q,yeftion. 

Sir Francis Goodrick pro-Q,yer. Firft, $e confiberelJ tbat tbfs 
lart ([ompofitton tun£) goon, tbougb not cOnfitll1tlJ, becaufe it 
1Ua~ fo~ tbe Melioration of tbe <ltburcb, ann galle tbem a bef 
net1t, tubfcb tbep ban not bp tbe fira. anb tf)t BUle is;, tbat 
a 10atfoll, @lcbenn o~ otbet fole qEccldhltlical ~O~Polutfon, 
poreO: meliorare, fed non pejorare Condition em &, ftatum Ecc1e
ftx. Vid. Bro. Q>rporar, 68. 2. InO:it. 343. 2. Cro. 25'2.. gun if 
a qj;onfirmaUoll In tIlts ([afe Wctt requifite anll necdfarp, it 
tb~U be fntcnllen tbat tlJere tuas; one. Ex diuturnitate tempo
ris ~mnia prxfumuntur folemniter eiTe ada. 

Secondly, 1ge confiuerctl, lUbetr)fr tbis; ~~illiltnlJe to he 
:otfcbarg'n of '([:itbcS1, be fncb n perfonal J.lt)ltbtlengr, a~ tbat 
it cannot be rcleafcD f gnn be COllcetbctl it mlgi)t be tdeafen 
ann tria(ben; fOl tbnt C4!ilibet poteft renunciare juri pro fe in· 
trOductO.2 lnll:. 252. Dyer 2.49. Dr. Goodman's Cafe. alro 
ij£te tbe ([o~po~atlon belnrr £.tttnct, tbe' 13ztbntb\J£ is) ~one, 
mtn tbe fiC~tbe~ nte rebibci.'I, as Bro. Corp. 78. Golde Rep. 4. 
Hob.4°,42.,44· Andre\~ ~n~ Coopers Cafe, 3 Cro.67 S. 2. Inft.49 I. 
1. Leon. 7 1 ~ 15ttt tbe BIng ~ farmer l1.HlU £Iljo" tbe 10~(\.lUelllJr, 
becoufe It l1ot~ not cgnfill tllttb tbe· BinL\'~ Dignitl' to ~Cf 
(UP" ~anlls) ttll~relf: Vid. ~opham'~ Rep. IS8. 

ObJcd. ~te Bdhop of "'.mchefter s Cafe, 2.
c

Rep. anti Engle
fi{illd's Cafe, 7 Rep. COl1Cnmng perronal10~tllnell!Je~ not trftn~f 
fettabll'. 
. Hefp. g:n ~pp~op~fntiOl1 caunot be JJranten obet, ann 1'£e 

it lUa)? b£ bifupp~op~{ntel1 Ill' a 10~erentation; 2. Ed.}-8. N.8. 3;
. Hub. Rep. 152.· 3 ero. 176. anti fo t£ toncluOtU fo~ tOe 1&laln
tiff. 

Pro 
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Pro Defendente. Firfl:,~be rirff <[ompofition bere t~ well 
rooteb nnn frttletJ, untJ ill tlt toe nature of nn l!E.tcbange, ill; 
npp£at~ 1.. Rep. 4,· 2 Inft. 490 • Hob. Rep. 4'" Setondly, It 
rfem~ not to be nelfrop'o 1:p tbt freono. 1fo~ tue frconn i11, 
onlp bp Ulftl' of 4toUatcral ~~reelnl?nt ann founn~ tn ([obcn~ 
ant: 'ttbtte nte no tuo~1J~ in it of (jf}~ant 01 Jarleafe. gnn it 
cannot bete be llremetJ an ~Iegtble lnl;etitanc£', becaufe it lioe~ 
not pllf~ from botb pftttfeg. gnn bp a JRelenfe of fiue !3Warkg, tbe 
lUbolc woultJ be l.lifcbftrgetl; fo tbet it lr; not reclP!oCal,44 Ed'3' f~ 
alfo tbe ~o!po~atlon being llitrolu'O.; toe [('conn ~0l11pol1t10tt 
faU~ of it felf. gun tt flJan not be PlefumcD. ti)nt tbtfj ~cm:l 
pofttton tua~ (onfir~£tJ, unfere it be fi]Ctllll, ltfCftufe tOe fOlmer~ 
tubicb i~ mo~e anClEnt, tua~ (onftrmeo. ~,b be cDncluocn fo~ 
tbe IDefentJant. . i' , 

Hale Chief Baron. 161' tfJC firff QLompofition tbe Qbbot oniJ:i 
i!S nifcbargetJ, quamdi'u propriis manibus, &c. but bp toe Itlttct 
tbc gbbot flntl bifJ ~enantSl are ntfcbargeo of ~ltfJea of QJ:o~n 
ann ~av. onlp; fa tgtlt tbete i~ a great 'Difference bettul.tt 
tbefe ttuo ~ompofitfo"~. 13ut be coltceiu£tJ, Firfi, '<ltbat tOe 
fir{\: ~ompollttall \1.laa gQ,otJ, altbougb tbe abbot Were ntfcbat!J:I 
en bp bt~ 0l'O£r, quamdiu, &c. Secondly, ~l)at tOe 2bbot 
mIll' \UeU renounce tbe benefit of bfSj t&~ttJUenge. Thirdly, 
Gibat tbete~map tnell be n 1li£ltnqufl1Jmcnt of tbe fo~mer €omll 
pOlitton, ann tbat ~t map be ttleafen o~ ntfcbargcn. l6ut tOe 
noubt fn tbfSj cafe U1, lnbetber o~ 110 tbc feconD qcompofttton 
be goon in Latu tnitbout a ~ol1fitlUattOlt, attn an ~nnual 
~I£ctiott, aCColtlilllJ to tbe <ltompolltiol1, anll luba mull matte 
tbi~ <flection, ann bam, noUl tbat tbe ~~ebel1n i~ ilitiolncn; 
ann bp \Ullom, ann to Ulbom tbe notice mull be rrtuen. ~bcte 
tuna one Southwell's Cafe, in 44 Eliz. robert Elil abbot ban 
ban certain quantitp of [[loon, to be taken pearlp ttt fucb a: 
mHoolJ, O! eire a ccrtain fum of ~Ol1P pearll' at his EleCtion : 
gnD it \nas betn tn tbat QCafe, tbat toe Election 1Uafj tran~~ 
fetten to tbe llinlJ, bp tbe t5>tatute of Dill'olutton of ~ona:= 
llfrica: gntl tbat it fUlluln ga alon~ tt1ttb tbe lLano to 
tbe King's ~atenttl'. ')5ut bete tbta ~lebenb came to toe 
}ling bp tlJ£ @>tat. of I Ed. 6. of Chantries, &c. ann tnbctfJec 
tbe <fl£ctton ttl tbifj cafe tematn~ o~ not, mil)? be a ~ue~ 
aton. 

aftettnatbSj ill Trin. Term Anno 17 Cat. 2.. It roar; arlJuen 
agatn bp ~erjeal1t Hatdres, ro~ tbe L'latntttf. 

!L112I 
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Firfi:, ~fJ£te lJn~ bam a mueftion 11ineD, but not m~tb in::l 

fineD on bp tbc Deftnnnnt,viz. atbctfi£t Ol no tbf5S 10~1btl£bg~ 
of tb£ abbp, to be fere from papmcllt of 'ClIitt\)es;, map be 
watuen o~ not ~ 31 ilJaU not ntucU upon tbat, fo: 31 take'it to be! 
berp clear, tbat it map be tnaruetl. Firfi:, 15ecaufe tt mas but a 
particular 3lnnulgence grantc'O to tbe ®~'Oet of Cifi:ertians, ann 
fOl tbett benefit ann nlluantage, anD tberefol£ it ma~ be 
1tmtben bp tbcll1, inltftt manner, a~ an (lE.temption from f£[1 
bing upon 3iutte~, ~c. map be tuaibciJ at one time, ann rerum'o 
at anotoct; as tg u£tp utual ann frequent. 

Secondly, 3lt is n mule tn JLt1\t1, tbat tubat£bct i~ createn 
ma), bp fome m£an~ o! otbet be nt(folben ann e.ttingutllJ£b~ 
tuo' Comc tbinga caJlnot be ntanten ou£t: a~ in Lampert's 
Cafe, 10 Rep. a poffibility of a Term, tlloug{J not I$tantable 
oua:r, pet map be teleafen to tbc ~enant in ~otreffton, Hob. 
Rep. 307. an Appropriation, tbOUlJb not grantable ober, vet 
map becomc ntfapp~op~fate b1' a 10~£rentment. N.B. 35. 8 Hen. 
7· 12,. 2. I Ed.4. 58. b. A Corody incertatn in an abbp. tbougb 
not gr~ntablc ouet bp tlJe Founder, pet map be releafetJ anD 
£.tttnguiLl)rD bp btnt. ~o VErt. 

'l5ut toe r£(onD ann mOle nifficult ~oint is;; tbiS ; viz. [~1b£~ 
tber tbiSJ fecond CompoGtion be goon o~ ItO, brCBufe not Cop. 
firmed bP tue ~atton ann sID~n{natp. ~tttJ 31 concciue tbnt it 
i~ goon nottuttbffontlinlJ, a~ OUt cafe ig, nn'O tbat fo: tOere 
lRearon~. 

Firft, ~be fecood Compofition hl lnbQUp COl tbt benefit of 
tIJe 10lcbenn ann bt~ ~ucce(o~, "nn tg an enlatgment of toe 
fo~met, b£caur~ bp tf)t~ Cccon'O <Itompofittoll be I)OSl an Election, 
to take fitbet vts; five Marks o~ I)ia 'C1littb£t; ill kind, tllbetber be 
tutU; wheteas bp lbe firft Compofition., be t~ tieD up to bts 
five Marks: gun in Cncb cafcs, @>uccUfola ate bouull tbougg 
lUttbout coonfirmatiolt, 44 Ed. 3. 2. J, 2.2.. ill Od'avian Lum
bard's <It:afe, ~cmlttt in ~atl cbargeD tbe lLantJ tnitb 4 ment 
(barge, fo~ a t£!eafe of tbe tfgbt of n ~tt",nJJer; ann b£ln tbat 
tbiS) fiJa" biUl1 tbe 3l11he ill QtaU tlottuttbtlantling tbe Stat. of 
Wefim.l. 48 Ed. J. II. h. tbe like of a 11.\ecobtl1' in ~crItte bp 
tiJe ~£mmt in ~tI; becilufe tbe ](fue is at uo loC6 bp it. 
Perk. Ii· 'Qrenllnt in ~~n map netetmin ~t£5 electiolt, as to 
fo munp QCt~~ 9~ a 1Rcnt ~batlJe, alln tl)c ltrm~ llJnU be bounn 
bl' it. §5>a b£t£: ~o ior~, but a p~ofit accrueS to tbe ruc~ 
ckning ~~ebenn; nnll it t~ a mule tn LaUJ, Co. Lit. 102.. h. 
341• a. Mag.Cart. 3. a. tbat a t0arfon Ulitbout bts 10.ltton ann 
~~ntnilrp map meliorare flatum Ecclefia: fux. attn fo in OUt 
<itmt. > 

Secondly. 
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Secondly. ~be fecond Compofition was mane onlp fOI a 

fnttbet <.!E.rplauatton of tbe ro~mer, ann bp hlal' of Superonera
tion, ann is a ftltCf)arge upon tbe £lbbot ann bhl ~ucc£lfo~fj; 
tuitbout anp Diminution to tbe ~~eb£nn. ann In tuat cafe II 
confirmation t~ not requtfite. Jlf tbete be CZCompofiUon can, 
firm'o betWitt a ~at(on ann btg ~ati1lJtoltet, bp lnbicb tbe 
~atUIJtontt t~ to pap 5 1. ttt Itt" of bi5S QCttbe5 fo~ ten years; 
ann aftCthlat'flll anotfJ£t qtompofittoll t~ mane, l1lbCtebp tbe 
_ari11Jtonct agrre~ to pap 6 1. fo~ tl)ofe ten years; tbtG feconb 
i~ 1100n \tJttbout a ~onfirmnttolt, becaufe It h1 an ~ttlatlJel' 
mcnt of tbe fo~mer, ann mOle fO~ tbe 1&atfon'~ Cli.luantage tbnn 
it tna~. 

Thirdly, Qtbe fame mop be ploben bp tbe l1)ataUel, bettuf.rt 
a Parfon at a \!burcb pun an Infant: foz OUt Qutbolittc$ re. 
fembIe tbcm two to one anotger. g~ appear£' Co. Lit. 34 La. 
Mag. Cart. 3' a. Ecclefia infra xtatem exifiit & fungitur vice mi
noris. jF,loUl Co. Lit. 337. minor ftatum fuum meliorare potefr ~ 
non dereriorare. ann tueretoJe if an Infant (ubmit to an Award~ 
tubtcb I~ maDe fo~ biG anuantage, be llJaU be bounn bp it, 13Hen. 
4.12 .. 10 Hen.6.Io. fo if an Infant makefS Partition O~ QUlgns 
Dower, if it be equal ann jua, be lljaU be bounn ann conclun, 
ell bp it 1 Gibe like of a Parfon. 

a Third tbinlJ i(; tbi~ ; viz. atlmitttng tbat tbe fecond Com~ 
pofition i~ !Joo'O,Wijztbet o~ no it be noUl potfible to be petfo~mjl 
eo, beCllUft no Election can now be mane in fo~nt a~ btt£tteD 
bp tbe 4[ompofitton: lBecaufe now tbe abbp fa DliTolb'o, anb 
tbe <JtolPo~atton £ttil1gutt1)t, anD tbe 1&zebenlJ aUo tuitb all 
tt'~ 19o1Tdnon~ t~ giuEn to tbe €rottln, tbe one bp 3 IHen.S. tbe 
otber bp I of Ed. 6. ann pet 31 conc£iue aU tbiJ$ is no bin, 
TJ}anr£, but tbat ~ttbe~ ttl ktntJ map be r£coberen. 

Firfi, gs; fo~ tbe Diifolution of tbe Qbbp anti ettfnguilbment 
of tbe <!to~polattolt, tIJat Will Cl~eate no impeniment; becaufe 
it cometl bp toe ~lct of tbe ~OlPo~ atton It felf; to tuft, bp 
tbett Surrender: fOl tb~ act of 3 I H. 8. bell~ notbtng tn tbe 
BIng, but \J.lbat tbe gbbte~ tbemrelbe~ rUttenb~n fince 
t. 7 Hen.S. a~ ilppear~ 'bp tbe Statute; nnn it itl a BUle in )l...aw, 
tbat Res inter alios acta alteri nocere non debet, led prodelfe 
poteft. 3lf n JLetTee fo~ l?cartl cbarge bif) QEftate lnitb a Sent ~ 
anti tben furrcll'Otr ; pet tbe Qtbatge continuea ilfJ long aJ} tbe 
term WOUltl babe lanen, tf it ban bitn futfereb to tun out In 
time. 5 Hen·1· Io• 

Secondly, g~ fO~ tbe gccetTion of tbe Prebend to tbe ~tOU1n 
bp tbe ~tatute tf primo Ed.6. :lit f~ tbere ~nacte.n; tbat aU 
'mittbes; ann 19ettnttament~ uppcttaing to adP $ofpttal gt'Oen 
to tbe lail1g, ~aa be in bim in il~ ample matmet a~ in tbe 

~ofpt,al~ 
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i90fpitaI,antl a~ if tbfV ban b(l:tl particulatlp "amen: gnll it hl 
aifa tfna(!CiJ, ~fJat tbe illi1Hl {1JaU enjop oU ~~oftt~, Q!olluno
ntttei1, (lc.oppertnining to fill)? 190rpttal bp an)? atfurance, 
Ql:ornpofittoll, o~ ofb£tU:lir~. ~o tbat aU t~ Plcfetben fo~, ann 
refetuen to tbe illil1!J, tuut DiD appErtain to anp $0 fp.ttaI. 
Qnn Unity of Poifeffion tll tbe ltltng of tbe Abby mill tve Pre
bend, b!£ak~ no fquatea; fOl Tithes, ann a Compofitioll fo~ 
~ttbc~, ote Collateral to tue LanD, ann reulbe bp Severance, a~ 
app£at\J tn I rth Rep. Harpur's Cafe. 

gnn tllbete tbcre can be no Eledion t tbere tbe partI' tOnt f~ 
to babe tlJ£ benefit of 1t, fbaU babe ann Enjop toe tbing fo~ 
Ulbtcb tOe Recompence t~ gibeD, tl1itbout anp Ele4ion.. . South. 
well and Ward's Cafe, Mich. 3 3 & 34 Eliz. Ro.2.2.9. per Popham, 
Fenner and Clinch in Manufcript, and printed in Popham's Rep. 
9 1. & Adjudge 36 & 37 Eliz. 

Object. ~Ue Prior of- St. Faith's, 13 Ed. 4· malJe a ([Slaltt of' 
100 Faggots o~ Focals to tbe $ofptttli of St.Giles's in Norwich, 
Olof Twenty ihilJings in Heu of tfJem, at tbe <Ielecttolt of tbe 
~orpital, ttHtb a ([lanrc of IDiffte[~, CZi1roll~ble iflotice of tbe 
Cflection beitilJ giuen; attn tfJe ~orpttul (ltouenantg, to giut 
~ottce fn tue ~but£b belonging to tI;e ll)ofpftal. Ql.ft£t\Uatn~ 
tbe $orpttaicome~ to t!Je ([toton per I Ed· 6. wbo lJtant~ Obet 
t'be 19ofpital, lUttI) tbe fain Rent, "nil tbe <If)Jantre nitlrains fo~ 
tbe Focals: gUll it Wag tbe'n:; r.')juticretl, Firfr, ~bat toe FocaIs 
pilCa b)J tbe <15~n!1t of tlJc Hofpital, ,mil toe Rent of Twenty 
fhillings, tboursU tDe Focals are not etPlEiTen tn tbe ®~ant. 
Secondly, ~Dnt tlJrre neen~ liO Election, ofcaufe tOe tUing 
gtantel.l tt1a~ tbe Focals, ann tue Twenty fhilIings 11tC but bp 
map (If Recompcnce fo! it, onn a~ un allowance ann fatt~factioll 
fo! tbe fame. ~nn iii l1tffaence wa!1 tnIten ltlbere tbe (flcctfon 
tu3$ .precedent, mt'o where fubfequent to tlJC ~lilnt. llf a man 
gtant~ to anotber a Robe, o~ Twenty thillings, tbtte tbe Eledion 
hl Plc~£nent to tiJe intereft of tfJe Grantee, fJ£re it i~ not fo ; 
Vide 2-d Rep. Sir Rowland Heyward's Cafe. ~ottl tbt~ Clrafe of 
tbe Prior of St.Faith's l'£ffmble~ OUt ([afe {n aU rerpea~: fo~ 
bere tfS a Ql:ompofitton fo~ Tithes tn kil1t1, o~ elfe fo~ five Marks 
til Heu; nnti tbe $of:;ttal tbcrc' came to tbe King bp I Ed. 6. 
n~ out'~ noes tete, fino ~et tbe Election temaineo. 

15ut in OUt QJ;:afe t(J~n: i0 it QttauCe, ~IJat ruben tbetc t~ no 
Eled:ion mane, toe Prebend l1)flU content blmfclf lt1ttIJ t!)e five 
Marks. 15ut w t[)at 31 anftt1E'"t, I(t'fJat tbt~ 'lrlaufe muff babe 
a rearonable !lJ:onfiructfolt ann ]nteutnllcnt; viz. '([.tHV il~ IOllLJ 
4111 tfJ£re map be Uil Eledion manebp ilnp tc,;funable U:llV o~ 
meati~, fo long tbere ilJatl be an Election, o~ nfe onlp Five 
Marks tJut'. 15ut bere tbcre can be no . Eledion mane at 

aU, 
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aU, ncco~'Oin\J to tbe Compofition, bp teafOll tijat tbe ~bbL' is 
Dilfolved,ann tbat bp tbtir own Act; ann it i~ fl mule in }Lam. 
~lJat Impotcntia excufat legem; anti Lex non cogir ad impoC 
ftbilia, 4~ Ed.3- ,. llf n man <[oUrltallt to leatle LanUa in a~ 
goo'O pugbt a).} be fgunn tb£l11 , ann ~rees arc b~o\nn lioltm ~p 
'€emptll, Oe l~ ctcufetJ, 5 Rep. 20. Sir Anthony l\1aine's Ca[e. 
9 I!"effo! fltoucmnlta to' nmke a nelU JL.eafe to tbe ILrtfee upsnl 
Cuttennet of tbe fOlmer; if aftcrtl1ar'Os be grant tbe Jaeueruoll 
to anotber fOI term of peilrg, tOc <lCoucnnnt iG b:okFI1, tlJoujJb 
110 @luttcnllet be mnDe, fo~ tbat be bas nt£ableo Oimfclf to rant 
a ~uttennet: @lo, tn tbt~ ~arc, 3lt betnG vain ann impoffible 
to make an Election tblougb tbe ~bbot'£l own Default, the ~~ep 
bmtJ,~,. tlJBU babe tbe fame anualltl1\Jc tbat ue fuouin tttlbebati, 
ltlitbout malting all Election. . 

Thirdly, ltf an Ejection be ncceffarv, ti)e ~la(ntiff bag mane 
{liS (!1;lettillU, fOl be bas Plcfet't'tr 01~ letll fo~ ~!tbt~, attn 
b~auJJbt tte ([.nufeto Hearing; 1tlbt'cbl~ tfJe fame tbing a~ if be 
ban bectat'o at Latu; ann tbllt lloc" amount to an Election, £l~ 
lD{Jen a man bziltlT6 a [[lrtt of annuttp, ann count~ upon tt, 
5 Hen. 7· 3 3. F.N.B. 152 • !lDl tbt b!tngillg of a [[(tit of Dower, 
ann counting upon tt, 12 Ed. 2. Dower IS'8. ann tbe b~inlJ'nll 
of an Affife amount51 to ft Continual Claim, 9 Ed. 2, Age 141. 
@>o 31 conclutlt, tbat tbe Second Compofition i~ a goon <ltam:: 
pofition, tbat it remains in force, fo~ tbe, benefit of tbe _~~ 
benll, ann alt Claiming Ulli{~,t ,bim ;: ann tbat no Election t£f te~ 
qutOtt, quia vana & inutilis; ann tbat if an Election muff be 
mane, tbe t0latnttff bere ba~ malle bifj Election, ann p~ap'tI 
3!utmlt1ent pro~er'. ' " ",;-

Qftet\tlfttng tbe Court l1cHucten tbttt ~pfnian~, 'QI:bat tbe 
[ccann <!rompolltion lito not ntfect tlJc ~uccttTolg of tbt 1&le. 
benl1, ann tbetefoJ£ tOat tbe gbbot llla~ not bounD bp it. Gibe 
ilteafon ftcm~ to be, bccaufe bp tbc firft Compofition tbe ~le~ 
benn ann bi~ ~uccemnf.) l.ll£:re bounD onlp quamdiu propriis 
rnanibus,&c. ann bp, tbe fecond Compofition tlJc five Marks go 
in recompenct of an, lUbetb£t in propriis manibus, O~ tn ttJe 
f.Jann~ of tbe 'l:enallt~. 15ut to tbt~ it map be anftuetelJ , 
ftbat iti~ ilill at tbe ~UCt£ttol'~ Election to taut tbe five 
Marks, o~ Tithes in kind, ann tberefo:c tbat be is at 110 1&~CI 
JUDice. 

I(llibe Court liketuife bdb; ~bat tbe potuet of Election is> 
gone, bccaufe it calluot notn be ma'Oe according to the Compo
fuion; ann tbat tberefolc tbe firfr Compofition t1}ouln nanll, 
quo ad terras in propriis manibus; ano ro~ tbe otber£f, tbat 
Tithes in kind map be token, af.) bcfo~e: 1Fol t(Jat tbe EleCtion 
f~ tnftrop'o. Qnn 31unIJment Wa5S giben pro Defendente. 

King 
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King verfus Dr. Lake. 

I~ a Prohibition, to Hap an Excommunication fOl notPsp.'nlJ 
of Proxies ann Procurations; tbe <1SZounn of tbe ·:Prohibi .. 

tion WaSt becaufe bptbe @>tatute of 14 Hen. 8. cap. 19. All fuch 
ArchbilbC7ps, Bilhops, Arch· Deacons, &c. as have Right or Tide 
to claim any Penlions, Portions, Corodies, Indemnities, Synodals 
or Proxies againft any perfons to whom the Kin~had or fhould 
grant the Lands, Tenements, &c. charged therewith, with a 
Claufe of Difcharge~&c. ihould fue for their remedy and reco
very thereof in the Court of Augmentations, 110W annet'D to 
tbt €ollrt of Ctcbequer, and not eIfewhere-: gnn .tbelLantJs tn 
tbiS QCafe mete IItanteD bv 1&atent difcharged, &c. ted non allo
catur per Curiam, becaufe tbe act £ttenns oulp tubere patttculat 
(fnote~ nre «ramen o11et, ag appr ars bp tOe wOlns of tbe att, 
Any Sale Gift, Grant, orLeafe for term of life, or 1ives~ or 
years; ann not tubete tbe Fee is IJranteD, a~ UHlfi In tbif 
tJtare. 

The Biiliop of.EIy, verfru the Colledge of Clare-
. .v./jall in C a19ibridge. 

;:'" \ : ... 

ll~O" n Bill in Equity, fo~ an Annual Pention of Two 
pounds and Ten Ihillings, ttruing out of an 190fpttal 

granteD to tbe Defenhants), ann nOlD f1l~ l1ibera pears in 
atrear~ it Ulan l)el'O per Curiam, t{jat aU PenGons refertlen bp 
tue lllinrr~ (ll tJ1.ilnteil to tihn out of lLann,g, art tn tbe ~ature: 
,of Rents, ann ,tr(abfe btu, ann Hallie to be ctttnguffbet1 bp Unity 
of poffeffion:, 16ut tfmt fucb ng nrc referben to tbe Bing, DJ 
beaen tn bim bp tbe ~t.ttgf 16 Hey. 8. cap. 3. ate of anot{)ec 
llQturr., ann coUatcral to tbeLanD, ann not toil bp Unity, no 
nt-Ole lOan Proxies; Vide Sir John Davie's Cafe of Proxies. 

DE 



De Termino Hillarii, Anno 16 & 
17 Car. II. Regis4 

In Banco Regis. 

U
~on an Information fOl ilRiot ogninff Thomas Godfry \ I l 

anti Jo~n Percival Efquires. mro Walter Wilsford Gent. 
fo~ a RIOt committeD UPOll one Barker, Erquire, 

in tfJ£ ~ttp of Canterbury:, Not Guilty being pleanetl, "lll) four 
ann tUJentp ]urol~ returneD upon a Ven. fae. to tbt ~b£riff~ 
of tbe !U:ttp, UJbl(~ i~ a C[ountp bI' it {elf, a Difiringas tuM) 
ntnUtnen~ upon mbtco a ~pecl~( lReturn Ula~ mane to tbffS 
C2fffea ; viz. 

Richard Ginder Gent. ~betfff of tbe <!tit)! of Canterbury 
laetH1:n~, 'Ql:bat Jtltng James bP fJi~ JLettet~ li3atent~ , beatinlJ 
Dute at t!je 8th Day of September,Anno Regni fexto, 
de Gratia fua ftJeciali, ae ex certi fcientia & mero motu fuis, 
(itS1Ctnten fo~ himfelf, his Heirs and Succelfors, to tue tucn Mayor 
and Comminalty of tbe fain aritl', tout toe fain City llJouln be a 
free City,tlnn tbat tbe Mayor and Comminalty of tOe fain City, 
ann tiJe Citizens tbereof, anlJ their SuccetTors, mOUIO b~ a Cor~ 
po ration in re, nomine & facto, bp tbe ~am£ cf tuc Mayor and 
Comminalty of the City of Canterbury ~ fIllll ti]ut up tue fame 
~~me t{JcP fiJouiO lJone a perpetual SucceiIion ; ann furtbet 
gtnntei.1 to tbe fain Mayor and Comminalty of tbe fain Qtitp,mtn 
rbelt ~uccetTol~. ~bitt tb£1' no~ illll' of tbem fijouln not be 
conftrtllttcta no~ contpcUetl to appeat bef!l~e tbe fain ttitng 'I bi~ 
It)eitfj 01 ~ucc(ffo~a,o~ befolc an)? tbe ]uilicCa of toe fatn itlinrr, 
bi~ 19cita Ol ~uccclfo~a, ont of tge fafo ~ttP, tbe l1iberUes o~ 
10~ectllct~ tbcrcof, in an» Jury, Affize, Recognition, Ol otbCt 
lnquifition wllatfocu£t, fo~ Ol tn anfwcr of an)! Felony, Murder, 
Offence, 01 Criminal C~ufe wbatrocbcr (High Treafon onI!? Ex
cepted) faUtnrr, atif1!t~ ol bappcnfiHJ, o~ Wi)lcb mtcri}t tfjereaftCt 
faU, Grife 0: brtpp~n wttbitl tut fato City, tIJe Precincts, o~ 
Liberties tijereof; but tbrst tIle)!, mfO cbcrp of tb£m, 1lJouln be 
tI)£tcof ncqmttcn ann nffct}fltrren fo~ Euer, ag bp tbe fan.! Pateni: 
{t' plaint}? notb appear: 2nD be fattber lReturnen. flLtlat oftet 
tlJc receipt of tbe fnfo Mltft of Difl:ringas, f]c t£C~iben onotbZt 
nf tbc iltnlftl [[{rit~ to t:m tlircttciJ, tbz tcno: t:lbcrcof cnrUg~ 
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in h~c verba; nntJ fo teturn~ tbe feconn Wtit verbatim: Wbfcb 
~[lttt rectte\J,tbnt amongtl otber ILtberttc~ grnntcn to tbe faill 
41fttp bp tbe fniil ll.ltllll Jame~, be blltJ <I!5lantcD to tbem , ~bat 
ttep fiJoults not be compeU'll, ut fupra, anti ~t'O tberefote tomli 
Ulantl tbe f,lln .Sheriff, to permtt tbe fain Qtltp quantum in fe, 
to cnjop tbofe JLtb£ttie~, ann to aUow tbem to toem acco~'Oing 
to tbeft QtDartct, l11ltfiout moIeffatiol1 Ol trOuble, Tefie meipfd 
apud Wefimonafterium 19 die Januarii , Anno 16 Car. II. anti 
be fartber 1lteturneb, tbat oU U]C 3luro~~ namen in tbe Difiringas 
at tbe time of tbe UfutmJ tbe [[{tit, ann at tbe time t~at tbe 
Venire facias beatfJ Date, were., anti pet are Citizens ann Free-. 
men of tbe fain ~ltP, per quod & virtute of tb~ fain Writ of 
Allowance, be ban :oe01le'O ttom nffftafnfng tbe CaUl Jurors, 01 
tmp of tbem, to appeal: btfoJe tbe JllfnlJ at tbe tlap ann place 
apPoint en bp tte fain [[lttt of Difiringas, anb ban not returneD 
anp Itrues upon tbem, acco~ntng to tbe PUtPo~t of tbe fain Writ 
of Allowance to btm tlitectel1: ~[1btcb Return being Filed, Dal' 
WafS giben to tbe ebetiff to mailltnitl tt, tbe Court bttni betp 
angrl' lUttb bim ro~ it. 

Thomas Hardres, Recorder of tf)e· qrit!, of Canterbury, fo~ tb'e 
euetttr. 

31 cou tlue tbere f~ no tlaubt but tbiSj FrandliCe ann Flower 
of ~he Crown mn!" bp )LaW be firunten l1Ut of it, af$ WEll na 
JJttatet tbfnJJ~ are, a~ to be Exempt from aU Juries; ann tbat 
Bieve Domini Regis fbaU not currere, lUbtcfJ tak£~ awn" nil 
etlpeno~tt)! of Wefiminfier·Hall, as \uitbin tbe Cinque Ports 
ann County Palatines, of lUIJtcu carea tbe 113ook~ arc pltntiful, 
ann fo tOep ate in out beep tllfe, aa appeacg· b1' 18 Hen. 8. ). 
42 Air;. J 9 H.6. 52. 35 H.641.· 39 Ed.]. I ;,&c. 

'll5ut toe ~ucfttal1a uno Doubtll bert',] conCel\l£ to be two: 
Firft, [[lbctbct tbe QI!ten1ptfon berc t£turne-n tuUl e.ttentJ anti 
{Jato place in caru Regis J Ulbzre toe King f~ tbe fole ann tmtl1e~ 
niate partp ~ Secondly, '[lbctber tbe ~betftf come~ tn tfme 
enougo to make cucb il Return? ann Jl boln tbt ~tfitmattbe ill 
bottJ. 

Fira,. qt.(je (UOl!J~ of Exemption 111' tbe Charter are (utrident 
to £,tt£nb to tfle qcnre in queftioll; fo~ tbe lt1Oln~ are, Prout. 
&c. Vide the Words fupra in the Return. mbicb e,ttcnlJ to oW: 
'!Cafe flJ~ tbefe 1lieafonll: Firfr, 3! atgue from toe ~fcaaon of 
making tlJta Waren.t. 15p tbe Qrbtltttt granteb to ~be ~itp 
26 Hen. 6. ,loti c.onfitmetJ I Ed·4. toe Qtttiien~ are ~.temptet1 
from llottl.iJ out of tlJt <!titp befolt Gnp 3lulUcea of amlC 
3!untcc~ of tbe .~eace, ~p£t ".l1n ~£rmil1f;t, 01 otbet lin: 
ntcc~o~ Cl!ommllflollftf$, ~~etltr.~, C!EfcbCato~fS, ~olaner~ I 
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01 otber lufticea o~ ®tnifters. In 4Jacobi Regis, tbe l1a[illftp 
of tbi9 ~temption came tn l1ebate, upan iln 3Jnllfctment tOI 
a ~utnet committeD ttt tbe €ttp bP one Robert Lade, tubo 
temou'ntt ann bimfelfbttber to be ttpell,' 'ann upon, ~ot'on 
it b.1a~ refett't) to tbe tOe" i\ttoll1£!' <lfS£neral Hobart, to bfew 
tbe <ltbarter, ann terttfie tOe Qtoutt, lUbetbet.Gl no tbe <ftll 
emption £tt£nnen to t~e vtafe tben befa~e tbem; tubo certifieD 
tbat it nt11 nat, lllbtreupon tbe fatnLade was ttpel1 ~ete anti 
acquitten ;; h'CQufe tbe (JfS~Ll"t of 16 Hen. 6. nin not e,rtenlJ to 
tbe <!COutt, 'of B. R. a~ appear~ bp 8 Hen. 6. 2.1. €onufanc£ 
JJ~ant£nill aU e>uita 'Coram-'aliquibus Jufticiariis bOffJ not 
£tt£n'O to, tbts Cltou~t J' lnbicb ts ,C()tam Rege, 11S1 appeara ttl 
2. I Ed.j.S'4.b. I I Rep. 84. Dt.Fofter's Cafe. !Ann fa: tbe Carm: 
JR.eafon, .~lJatibe: ID010Si tn an Qct of Parliament no not 
binn tbifj Ql:oUtt. Qnn fo: tbiS cnufe ttuoptacs after, f(l~ tbe 
enlarging of tbcir 4fJ:empttoll in tbat btbalf, tbiS CltfJarttt tuas 
purcbafen ann n~a\lJLt bp the fame Attorney General: Qnn tbt 
<!Citt,ens bane ebtt anee bren quitt tm now; fa t(Jat tbt 1&a~ 
teut oa\lttm bren mane upon tbi~ bett' Dccatlon, oUIOt tn teicon 
to be aUol.U£b in tbi~ tafe. '. . 

Secondly t" 3If. tlJe Charter llJaO not be fo (ftJlllUnlltl1, it tuill 
fetne fOJ littl~ 0: notbing. fOJ tbe €laufe of Exemption 
£tttnnS to Criminal. Caufes om" ~ , anti lnttb an etcepaon. of 
High-Treafon. ~n tbUeftll£ tbtJl cafe ,~ n~t IUtt tf]ofe tart~ 
tf.)at ate put of :~lutnt lDoJnlt ; ltlbtcb ltJfU not £);tenn lDbete 
tbe Jittng t~pm:tp 'Witg~lt a fpedal (laure, Licer tangat ~. 
,grs appeattS b~ 42.·Afr,. 8 Hen" 6. 2.1. 41 Ed~ 3. Exempt. 4. 
%5' Hen.6. Exempt. r. l5tcaufe ill tbofe cafes tbe tuLlln~ babe a 
(ufficfent JLatttutJe, tl)ouab reftrahf.'8 to caufell! bedoitt, party 
and party. ~o a <ll5ttt£ral ~temption from aU}uries,AlTIzes, 
Recognition, &c. no not ettenb to a Writ of Right, tn wbtCb 
four Rnigtlts eflect~, anb make tbe Setuen tn tbe IUltute of 
'31ung£!t, attn not t~ Sheriff: ~o: to-an Att-aitit, as in 34 Hen. 
'.2.S' ... &" Marl~br.cap.14' buaufe tbere are ettta'~lIill'atl,) 3lUdtS 
intborr~ ,')5uttubtre an cf»mtption ia gttmttn 'iff ,care of lift 
'Attaint, tf)er8 it ItefJ, tbougb after tOe 3Iutp befmpandltlJ, 
3 5 Hen.6·4~ 'll5ut beef tbe 1110~llG ate fncb a~ l11ta '"ttnl1eb to 
Etten)) to tbifJ €ourt,. ann ta futb <ZI:aUrt~;- oniv as: tbe Bing is 
it ,pntt)J, in". ftl1lltbenfoJt oUBbt to ttceibe fucf)· a ~ontltm1ion 
a~ wtU make tbem baUn. , ' .';. 

Thirdly, ~Utbottgb tbe lUOJllfJ, Licet tangat nos, are not in 
tlJe ~battet, pet tbere ate \t10~1J~ equivatcnt~ anb lt1biCb ~te tant 
amount, ann t{)at's fnougb. ia ilt 8 Hen. 6. 19. f.t1 G;td'par~ 
811atnft tbf QlJice~~ba"CeUa~ of Oxford, be nemannen Conufat1ct 
of Pleas, bp utttue of a Gtbattet lltanten to tbe ~niberOtp of 
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Oxford" bp Kit1g~ Richard the Second, Illbetebp lllafS<5lantell, . 
~bat tbeijlltc'MltfJanceUor anD bill ~"ccetro~s llJa~110 baue 
~onurtlnftofaa10leaa maben in Curia Regis, tnbet£ln 011e Or 
toe pattte6 tnaa a ~l£tk rtOntng tn toe mllHbetRtp, to be beln 
befo~e btm ;01. biS Q1:otnUlttfatp; anD it bl t[lete beln, tOftt tbo~ 
tl1o~na amount to as; muco a~ tf it f)t1n bfcn e.tp:etfetl, Licet 
ipfe'fuerit pars: ~n'O tbete, fo1. 2.0. h. BQb~ngtdn raiD, tbat all 
LibertieS anD dfrancf)treti Were ~~iginall1' lit toe ([town, ann 
lleriDcD ·fronlit: antii ! if ,tbe illfnlJ grant a Flower of the 
'Crown, rneb a,<I5zant Hf ftrictli Juris. from tbat cafe 31 argue 
to tbe £ere:.iu qUCftiOlf a fortiori; fo~ in oUt cafe tbere are 
lUOltJS tnbltf) , im:tune 'tb2, King bimfclf.: fOl tn aU Criminal 
~Caufes'1ge h.l tfle moll ~t'lPft patt1"" ·tfpeCiallp, fnIQdiCtments 
ann Informations J wbere be fa tbe fole party; ann tber£fo~& 
tbi9 Exem.ption:fiJall Cf.ttentl~ 'a~ afo~£rain. ' ' 
/(.' Fourthly, ,ere ,i~ an Qt,tception of High-Treafon f anll tbe 
mul~ i~,: tf)at Exceptio, firmat' regulam in non Excepris; as tn 
14 Hen. 8. 2. a $~ant of Bois, (ftcept Apple-Trees, paffetb all 
other Fruit-Trees, ,Qltbougut{Jt1' wouln not babe patren but ro~ 
tbat Exception. ~o bere, tbe qf.tceptton of Treaf6n mnkefl tbe 
,~~nt lltong£t againff fbtll\{hg tn' anotber ,afe~. 
:- r 'Fi.fthly; 311' i5 a mule in 'Law, I(tbnt tbe ii\tng'~ <l!;~antfj in 
"II ,,,reg, lU~£re tbe Bing fa not i.l£cdb'D, (ball be rtpOUltllen 
pro Honore Regis; anll fel': a~ tn.-auahe tbem maft efifrtuai, 9 Ed'4 

" •. 2. 'a <If)lont of !fuch an (f.t£l11ptiun bp a King. l\lbo iSJ Olt 
,Ufurper, fiJalibillll,. ~o' in 2. I Ed. 4. 55, S 6. ruellll (i5ltU1t i1£l 
tbt~ of ORtS toGtttiiena,ll)aU £.ttenn to etlCt" one,nf tbem tl1-
inbitmanp, tbo' not grantel1 to tf]em bp tbdt Bamt of Incorpo-
ration. ~o' 19 Hen. 6·52.. upon tbe ~tntute of 9 Ed·3. C'4. 
tbat a lL\rle~re .1l1ane tllitl)iJ1 i1 ([aunt!' ISalatinc, of -mlJJbt to 
JLanb53. 11'(n!J~ut of tbe ·CZl:ountp ~nlatillr.l-lJau be tt!'£tJ out af 
,tbe GrountJ? 10alatint, noe~ nat c.ttenn bp ~quttP, to an ~bIt1 
g~tt(on' feale,n UtitfJin' a ([ount)? l&alathlc, fo~ tue pnpmrnt of 
~Ol1V elfewbete ; becaufe tOe @tfltute being matle ttl tellraint 
.of tbe Bing's"(lt)~ant, tUaa be firiCti Jurist, eo bur, it iSJ l1lo~e 
.l!l~Jll)utabLe fo~tbe mt"gto bnne tfJ'~ (f.temption tttcntJ to tbe 
'cafe inquefttOJ1, anti babe tt~ full f(ope anll cffett; ann tbe 
tatbet, becaure it lJoe~ not tenD to e.tcufe •. o~ 0111' wapa glue aul' 
anuantage to~~~alefacto~~~lnbo mop aSl tucD be trl'.£n b1' Com-
miffion, o~ Nifi prius, lDttbin tbe <!ttf!'. , 

-~ "'t . ~,' 

.. ! fOl tbe' Se~ond Jl9int ,. ~ (Onctibe tfJat. tbe 4tit!' t~. tn time; 
to bab~ tl1e ,benefit of tblfS {!Ettmptton :aUotll'O tbem tn tbt~ 
:cafe. ' , oJ 

Firll, 
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Firfi, ~tJ£P coulo not come (ooner; fo~ tt noei1' not appear 

ill' tf)c Venire facias, tubetber tbe ~r"alltlas to bebp Nifi prius l 

o~ not; fOl,tOut nppearr; bp tbe Difiringas, ann not till tben ( 
~nn tf)erefOl£ tl)t p~opet time to make return of tbe (lftemp'; 
tion hl upon tbe Diftringas. gnll bere tbe cf.remptton is not' 
from All Juries,but ftom All Juries out of the City,fo tbat tbhl 
cafe t~ not lIke a General Exemption. ann it ts f~ltn etP~er~lp 
tp Brown 2. Clerk in 19 Hen. 6·51·· h. tbnt in fucb cafe tbe ~b£1I 
nff of London, tnill not return anp 3ltrue~ allafnff tbe 31l1tol~f 
till tbe Diftringas tnitb a Nifi prius, tnbicb ir; a~mucb as to 
fap, tbat tucre ir; 110 nren of clalmillg tOe Exenu~tion befo~~. 
ann (la it \11oul0 be too foon, ann befole tbe ([OUfc,lucie ttpe,~ to 
claim it rooner, fo after tIle pattfe~ babe appearetl; it WOllIll 00 
too late, a~ appeat~ 18 Hen. 8. 5· b. f{[lberetf. on£ nppeara 
ann pl£a'O~ IJf~ Exemption, it t~ nauyot t.ilI nil bnbe'appcnt'b : 
1fo~ if it fiJ'Juln be nenift1 tbat be is 0: Citizen, it muff be ~tieil 
immediately. illlPon r 

~ fecon]) Diftringas one appeat£ll ann 
pleunet1 fncb an Exemption in Attaint~ iln]) a Q,yxre mane of 
it. 16m in 34 Hen.,o.1;.]; Hen. 6. 42 • it i~ anmtttfll to be 
!JoolJ. ]11 12. Ed. i. 2.0. 111 Debt aJJainft an aUen , be Plato 
upon toe Diftringas Mediotat. LingUa! acco~nin~ to a Charter, 
,mn it tua5:) nllo\Uetl Oint aftet tOe Venire facias returuell. ann 
2.2. Ed. 1- 14. aftet tbe l\J~(bilrnJJe nUOhlelJ, tbe pattp i~ not atl. 
mitten tg fap, tbRt be \l1a~ not an aUen. 15ut in cafe of an 
Alien, n ~rl'al per medfetatem Lingure, mun be Plapell upon tbe 
Venire facias, o~ not at. all , as 8ppeat~ 21 Eliz.Dyer ~ S'7. 
Stamf. PI. COr. I ;9; ann ,it llttfftSJ from tbe 'lCafeof2.l. Ed.]_ 
afolfciten; becilufe tOtte it appeat'O upon tbe Record tbat be 
tung an Alien, ann not;fo in tbe otbet 'afe ngaintl 11 gpnn 
tbtU (r; an Alien, but not toUen fo. 

Secondly, tlEbts Exempt40n com~~ lU£fI bef.o~e -tbe,qr OUtt up
on tI)e ~tJetiff'~ return, to fabe bimfelf. 1fo: if after a Writ 
of Allowance fetben upon otm, &lUll tbc Charter tl)el.Un bim, be 
UJ9ulti not return tbe Exemption, all ~ctton upon tbe ([nfe 
wouin lie aguinll bim, at tbe ~utt of anv. perroll, tubO being 
tliffrahtCll to appear upon a ]Utp, ball ttl~bt to be Exempted 
bP toe Charter: gnll tbe tli'iJetfitp taken in all out 1500ka i~; 
tbat upon tl)e fi)ClUilllJ or a 'ltbartet.,to tbe @beriff l11ftbout a 
~[l~tt of alloUlance, t~e i;betUr i~ not oblfge'O to take notice 
of it; but upon a Writ of Allowance be i~ bounts to take nottce 
of tt, upon tbe penaltv of betng IpabIe to an gctfon, a~ ap. 
pears Co. Mag. Cart. 130. upon toe Stat. of Marleb. cap. 14-
i1~ tbe JLI)~l1 Coke obfEt~f~. 



1.e;: .0 ~b3t upon tlJe 1l1bole mattet 31 cOllceilJe, that tbe Citizans 
M~~ II HOOll t:~"mption; QnlJ tbnt it coulo not babe bitn clstmelJ 
~foK, (Inn tbet it cometJPUlpetlp btfo~e tbe 4Coutt UPOIl tbe 
tetUfll of ~be ~bstttT, anntbat if tbe ~b£tttf ban notreturn'o 
ft, be 1ll0ulnbal.1c bit" Ipable to an act{on: gnn tberefo~e be 
p~apell tbat t~e .~etu~u mtlJbt be .cceptelJ, ann tbe Privi1~dge 
l\UotuelJ. 

Qt)lJ tbE Searon tbot blaSf I(ve" Ulh)! oU Citizens Wete tet"tlt, 
ell, . \\lau tbtu; becaufe an "teet of tbe €OUtt c~ore tbem, tbe 
ebe""lJ~lUtllll bhll the free#bOltJetfJ 1500k bp sID~t1£t of. 
qtal\tt. 

T~fm. P_fc;h. 3 I Eliz. B. R. ~ne in Ancient Demefne ~nbfn~ 
r"t~ a Priyi1~dge~ pet brtll" tetutl1en upan a lutv, p:ap'o at 
tbc13s~ to ba\le bb1 Privil~dge aUOUle.ll: 15ut tbe Court llrnt£lJ 
tt, ann Windham fatlY, tbilt be mfgb~ take. bi~ temenp 611atntl 
tbe ftbetUf. 9n~ per Nelfon Clerk,_ If llTuf~ were ntUtll£ll 
UPOll btm, be mhJbt bau~ tbe benefit of tbt €b£ltttt, b)? p~u:t 
'"dng tt in 'be qftcf)equn J upon tile eea,reat of tbe ]tfues. 

gftet\Datb~ in Eafi~r Term Ann<> liear. 2. tb£ Court DeltJ 
tbat tbi~ P~iviJedge lUll not come p~Opetlp it£fOle tf)em, upo.n tb& 
Sh¢riffRetJlrn; ·but tbat t·be ]"tQJ~, bdUIJ ~treU1ettf ouglJt to 
l1£msnl\ it febetaUp U}lOll thett appeatan~e upon tbe Difiringu. 
~nn t.Oe ~betiff Wft!.J .£intl) 100 1. ann nft£t\UattJs i\ 31Utp tuar; 
t:ctutnetl ann appest£tI' lnttbQUt daiming tbdt lS~i\ltlei.1ge, ann 
~tveU tbe q[;aufe tbiU iJ;~tm,. ann founu f~ tbc King, alln tflc 
{j~e (tt upau tbe Shea;itilUaS$: I)ifchatgc,d. 

l)ttt tbiS'S feetmll to me to be il har.4 Cafe: ~bat tOt <!rOUtt 
fi)oultl be of "pillton, tbat tb2; ~{)£tttf mtgbt not return tbePrivi· 
~Qge:ttnt1,pet tbat If bt bib nat nlQke fLtCb a l{eturG, be tnllJgt be 
Uable to an Adion of the Cafe;, U~ ~a~ ilkn fain, (lltn \Vaa not 
lJeni(tl bp tb, ~n. JdeQ ftudq ben~de llQC &: de Lege inae. 
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De T crmino Pafch Anno, I 7Car.II. Regis, 

In Scaccarioe 

Whitehill ve1zu the Auurnj General, Alh & Alios. 

lll9Ol1 an EnglHh Bill, to be rdtebeb agailtft tbe Forfeiture (i) 
of a Recognifance, fo~ not appearing at tbe Gaol·deli-
very of New-gate, tbe fOlfeiture bllbing been grantel1 

O'tltt bp Privy Seal, anb tf}e Barons btrc bnbing ~ompounb£n fo~ 
't after tbe Privy seal gtant£b, ann tbe <131antre Plorectitinii 
upon tbe m.eco~ntrance, Itotinttbllatitling It WaG noubtetJ, blbc;; 
tbft tbe fOlfcitute of fueu a Rfco!.1nifance be ltlitbin tue ~ta, 
lute of 33 Hen.8. cap·39- fOl reUef ill rquttp acrainft tbe llling: 
gnn tubetbet tbt~ Compofition mane bp tbe Barons, bp bertue 
of tbefr Privy Seal, be a goob Compofitionj beinlJ mal1e afte~ 
tue Privy Se~l !.ttanten to Afh,&c. lBut becaufe tue Privy Seal 
llrantell to Afh,&c. miftecttel1 tbe llate of tIle SemOn!, at blbtcf) 
tbe 1I\tcogltlrancetlla~ taken, nihil inde factum fuit : 15ut tbe 
16iU was; l1iOnUt, nnn t~e <lrompolltion mille bp tbe <ltOUtt 
cOnfitluetJ. 

Morgan Jenkins Plaintiff, and Dame Margaret Ke
mlfhe Widow Defendant, in EjeClione fir1Jlct. 

U~Ol1 n ~tpnl at ~at a sp,ec131 Verdict l11af$ founn, bP (t') 
Ulbicb tbe <!tafe apPtfttfO to be tbis;, viz. Sir Nicholas 

Kemifh, tbe fattet rettletl Jl.allh~ upan f)imfetf fat )Life, tb& 
temainDet to b'~ ~on Charles in ~aU, anll tbe 19dtSS ~i1le~ 
of IJia 15onp, ontl afttttnatna upan tbe ~attiag~ of bi~ ,~ort, 
In eonfill£rntton of Two thoufarid arid five hundted poUnds Por-
tion paib, tbe Father and the So11 ILebp a fine ann ruffer a m£'~ 
couerp, to tlJe tJll.fe of tbe fatbet fOllUfe, tOe rematnll£r tlT 
tbe ~ou nnll bi~ mife fo~ tbetr two ILtueg, anll to, tbe 19£itS 
~atea of tbe 150np of tte @>on, UPOll tbe )1;Ollp or bia Wtfe 
ttl be 15£gotten, t{Je temamlltt,to tbe 1geirs 9};)ale~ of tbe ')5011p 
of tbe eon, blitb temainlJ£r~ Obct: QUll ft power tuaa rcfet\1etl' 
to tbe 1iatj)et bp any W citing, in tbe p~.ere"ce of Uno o~ mo~e 
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iI[ittt1elfcS', to charge tbe 11.411t'O~ Witb Two thoufand pounds. 
~n'O llft£t\t1i.ttn~, m <n:onffoeratton of Two thoufand pounds 
pain to tbc !jfatbet 111' David Jenkins Efquire"nOID Judge Jen
kins in Wales, tbe Father and Son ~o~tgalJei)lp~tt of tbe JLanll~ 
to David Jenkins in fre, tuttIJ tbi~ ~oittlitfon, tbat upon tbe. 
paplllent of Two thoufand pounds un peatg after, ann of 
One hundred and threefcore pounds pearl!" fll tbe mean time 
bp tbe 1fatber, bia I)ett~, <!Etecuto~£i o~ Qtnmihtatato~g, tfJe 
!1fatIJ£t, ~c. migbt mc~entet, ~c. the 1ratbet ntc~, tbe !eon'~ 
(mife nfe~ lllitbout 3ltTu~, tbe @Otl 9@arrfe£{ agatn lDitb tbe 
i>efcnnant, ann ba~ 3ltru£ a ~on ann nie£; , tbe Un peatS) 
ctptre, David 'Jenkins l1f£~, tbe l£1ro~ of tbt ~!atnttff betog Dis 
J)tit enterS, ann makef5 a Leafe prout, &c. 

1JliPOlt tbf~ ~are two Points Were tatlin. Firft, mbetbtt t~e 
power bere re(erbtb be wellExeC!uted bl' making tl)i~ ~~tgalJe~ 
Secondly, gllmtttug tbe potnet not inell £tecutell, pct wbet(Jet 
o~ flO tbfSiS 4tonbcl'Bllce beillg milne bp tne fatbet ann eon, 
fo~ avaluahle Confideration fiJaU not nann gOOi) agatn!f tbt 
(lEffate filltl Umiten to tbe $etrrs ~ale!f (5enetal of tfJe~oit, 
lnbttb 'tuaS) v~l~~~ry; bp; u£ttU€ of t~e Statute of 2. i Eliz ? 

Levins pro qu~r.; FiJ:~; ~~c ,Po:wer '{}ere !fl .well.J?:ecuted,: 
tb~U!lb t~~te ,be .. no lRer;tt£d !~f . ~ t ~n tfJe ·Drei.l~· Cf M~tgage} 
Vld. 6'Rep. S~rEdward C~r:~ s Cafe; nlln tbo!lgb tI;e ~o~tgage 
be bV JLrafe ;"\1'1 ~~leafl,Jcq ~te power t~by'any Writing, Vid. 
1;1 HC;fl. 4· 3 I, .. ' gun tlJOU[ffJ tttua£' <'ftec~etl onll? a~ to part 
of tbe Lanug, tile inOlt»1 of tbe 11ieferbatlon being of All and 
Singular the Lands, &c. fo~ fucb a p01Uer map be (f.recute'l1, part 
at one tittle anll part at anotber. Qnn:) conceibe tbe POlUtC 
ber,r tQ be WtU ~t€Cut£b fOl tucfe mca.ron~; :Firfr~ 16ecaure tm~ 
Mortg~g~ lnap' mellettA' be callen II C~rge upon tbe lLann~ ~ 
toe worn Chargebetll!)tl <1Jjeneral moan, anti ftttubtng ag tueU 
to an ~{ft1te of, anll in )l,ann it felf, aa to an tfftnte cbargen 
UPOIl tLc lmw, H.t)b. R.ep.15· Warranty f~ faiD to be a ([barge: 
9.uU.).-0 AiI.,.JI.,ttntlfJ b£mlJ r~i;eu upon an (f.ttent, i~ termen 
tlCJnarge, Vid.Hob. Rep. 45'" & 2. Co. Rep. Julius Winnington's 
Cafe: DowermtD a Statute .. ute . ·~aea upon)l.J~nlY, ann in 
Goldsborough's Rep. 95,96. fl Mort~age t~ fain to be a Charge, 
tlhtfln I Inft. 2.05' SecondlY,·3I:t jSd'ui·tbtn tbt intent of • 
petiller , 'Wat ]ntcreft llJlluln :fie. pain . [01 tbe :Two thoufand .. 
pounds, b!;:tnufe ~anp cantltot be bO~t.o.tn·~ tnttbout pnping ]In:: 
terert fo: tt; anti tbt 160.1. p~r annum., t!J n.o mOle tb,Ut ]tt~ 
t£r£tlfo~ 2000 1. at'tb£tat& of 81. per Cent. gnO abmitting 
tbat tt Were naugbt n~ to tbe Illterefi, pet it is tt.leU for tbe fell 
t.t;t'nPi of tbe,;wtnctpal fum of Two thoufand pounds. fo~ if 
a Pow~r. be Executed ijlQ~ amptp . ~bantl't:91\1tnt to tbt Refer-

vation, 
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varion, prt tue QEt£cutton la noon fo: fo muct) Ug Hl w!ruttltlJc 
power, nnn uotn onl1' ro~ tije tell: Vid. Cro.3 Rep. 45' r, 46 kc 

~If an ~recuto~ Qtrent to a !LeiJac)? upon ([Olttlttton, ti]C <[.011'; 
tHtion onl1' is;) uoitt. 1f an It)dt ~mY!l IDowec uport ~Olt; 
tHUon, tOe <ltonnttlOll onl1' t~ unit" 
~o tbe Second Poirit lJe arg'ttc'O, anmittimJ tbe QI;onbrprmce 

not to be tuattanten bp tlJe potner r'retucn. tvat pe~ it Ul(1~ 
goon bp tbe Stat. of 2.7 Eliz. tbe fatter uno 4510n jOVl1in\J in it, 
againlt tbe 19rtrS3 <!I5eneral of tiJe eon: jfol tlJiit QEffate, tc
not 1ftauoutcnt, iiJ at Ie aft Voluntary, fo~ nettber the r~atrt1 
nge no~ tbe ~o~tion lJora affelt tbnt cftlate; toe [mife betn~ 
l1can tnttbout lffue ®ate, ann tbe ~n iJcre tn tbt~ QI:afe, b£:l' 
mil a @lon bp tbe fccom) taleilttt. ' ann if (tile not tuttbtn tOe 
1tlorG~, pet it i~ not wttbin tbe tntent of tte ~tt. Vid:Dyer 294, 
295. & 6 Eliz. Dyer ~ Churton's Cafe. 

Stevens pro Defcndente. ~b£ powtt: fJ.fre is flot mtll ,<fre
e tHen. f:;berc fa a tJiu£ttltp bettuftn a pomer treaten fit' tbe 
Party, nnn L1 potner critien bv tbe Law: 3!f creuten bV tbe 10att!'~ 
it nmll {H~ {trittlp purfuetJ, Vid. 5 Rep. Mountjoy's Cafe, 8 Rep. 
Whitlock' Cafe. 

Object. 15ut tbe U1o~n Charge ettel1'Oll ta a Mortgage. Refp. 
3ln a DeeD of <1iobenant it map. tubere tlJe l11o~n~ mull be et~ 
poun'Oen bcncfictaUp fo~ tbe ~etrlln, to ttlbom tbe <itouenant if) 
mane, but not in taCe of t1 1liefttbation of a pOU1Er: gun berc 
tbe intent of t~e 1&attte~ appeatg plaintp, to IJllue hkn againil 
anp Cucb qtonucpattce; fo: bp tbig mcana aU tbe fubfequent qt, 
tfatea WOUlD be Diueffen, tnbtcb mag not tbe iutent of tbe 
POWEt, no~ couto tbep be meuetletl again afttt tbe Forfei
ture. 

Secondly, ~be (!Ctlate Ullliten to tbt ~ritg <1(;eneral of tbe 
@lon t, not 1fraunulent, fa na to be uoin ogatn(f tbe ~o~t .. 
gagee. 3lt ia fain in Twyne's Cafe, 3 Rep. tbat tbe Stat. of 
i 3 Eliz. 1t1a~ mane tn $!tTtrmallce oftbe ([ommon )1atu, but 
not tbe Stat. of 2.7 Eliz. ann no ljfrnun i~ bett founD, nOl tlJ&1U 
it tbertfo~e be intenn£l! o~ Plerumeo ; ag opcpear~ 10 Rep. in tbc 
Chancellor of Oxford's Cafe. ~bi~ <!effate t~ not tuitbtn tbe 
1U01l1~ of 2.7 Eliz. Vide the Statute. ~ol is it l11ttbin tbe Jjn
tent.: gltboUIJIJ tbe ~Natttte ba~ n liberal cOl1(ftttatolt, tnttb 
refprrt boto to 1&etron~ann <fttatea; ann lJa~ been conffruen ta 
etttnn to one ~Ctron an'O not to ilnotbtttann to one QC(fute ann 
not to anotfjer. Valans and Winkfield's Cafe, B.R.and Sir Rich. 
Lydal's Cafe, 6 Jac. and Sir John Jacob's being Bromwel and 
Player's Cafe, in B. R. lUl)crc a ~oll\)epnl1Ce Uln~ atljullgen goon 
a~to one 10et (0 It , anti ~oin nfJ to ftllotbe r, ann. goon agatnlf 
one 'l!aate, anti not'o ayumff. nnotbct: pet aU pg1.Detfj of lllebociI.' 

. ~ n n tion 
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tlon ate not wttbtlt tbi~ Law; a~ n power of JL\£\locutlon lUnD 
a limitation o~ contl{ttoll p~e(£nfnt: ann pet tbc lUO~tl.a of tOe 
~tntute ar£~ neutral. ~o a pO\UEr to make lLeafes fo~ .(lite 
anll ttu£tttp peara, tbougb a feoffment be mane aftet\t1attJ~ fo~ 
Q tJalunble Qr'onfittetattol1, ptt leareSJ nHllle bp bertue-Of tbat 
pOWEr, are not lllttbtn tbe ~tatute; fO~lt ifJ a quatitico pOWer. 
gnn fa l)t conclut1ttl pro"'Defendente. . 

Hale Chief Baron. ~tt 1&attv to \tlbom t~US ~ower lUau te~ 
f£rbeb, migbt babe dJatg£t1.tbi~ fum of Two thoufands pounds 
upon tbe Lanni tn otbet mannet tban be bag none bert: gs if 
be ban granten an cfftate in ttt Lanb, till the fum of Two 
thoufand pounds had been raired out Of tbe p~ofits of it; it 
ban 11kn a goo'O 'barge, 2.7 Hen. 8. and l'homas and Kemi1he's 
Cafe, in B. R. ann it ban bren a goon Cft£cutfon of bfa _ower. 
')Sut fo large an (!Ellute ag t£s bere gtantetl, frem~ not purrn, 
ant tbet£unto, fo~ b1' tbhj meal1J) aU tbe fubfequent qeftate£) 
lUtU be btllropetJ, \1lbitb 1UafJ not tbe intent of tbe 19attie~: 
~nb tbit; €on\)£pance wouln b~ea{\ tbJoUl1b nnb tJillonllt tbeUl 
aU, lnbttb fg unrearonabl£, tbe ~o!tlJageo~ being but a 'tte, 
lU1l1t fo~ )Life; fo~ tbe Cfffate muff ntife out of bts potu£r onlp; 
tboullU tbe ~on jo}?n~: fot tl~ ;oon tla~ but an (iEffate '€UiI, 
IUbfcb tn,ilI not bear fucb an qEffate n~ 111 belt cOnbepetl. 15t~ 
fine~ it lloe~ not appear to -baue b~n tbe intention of tbe 
parti£fj, tbat tbe fum of :l000 1. llJoullJ be taifen tnitfJ Ten 
years Inrcreft : fo~ bp tbt fame 1R£afol1, 100001. migfjt he 
tftifeil Ill' gibtng a longer time, fOl tbt papment of tbe Princi
pal: atttl tb£ {ntent bete nOt$ not appear to bane been fOl tbe 
talting an,!) mo~e tban 2.000 1. ann it I£) to be confit1ct£tJ, tnlJetber 
o~ no tbi£) fZConbfpance be goon o~ not fo~ tbe 20001.tboullb \loitl 
,o~ tbe Intereft.> fo~ a power t£s all entire tbing. 3!f a man bas a 
power to malte)Leaf£6 fo~ twenty one years,ann be makes a JLeafe 
fO~ Twenty two years, it is not goon fo: Twenty one years 
3lt is al(o barn to p~£rume Fraud in tblS €aff,Btlil tbere is none 
fountl. ann tbe confinetntion of ~rttagei ann of tbe S@at~ 
tiagt ~o~tiQu, tutU tun to aU tbe ~aate$ taireD bp tbe ~~ 
tlement, altbougb tbe ~attta~ t~ not concernen in, tbem, fo 
as to· make tbent gtlon againU J)urcbafo,ss ann to iuoin a bOf 
IUtltarl' Qtonb£l'ancc. 15ut perbaps tbert map be goon t8ufe 
fo~ relief in equity fo~ tbe 1.0001. tboUlJb tbt power WiIS.S not 
fitttt1v pUtrueo. Et Adjornatur. 

Thomas 
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Thomas Joyce, and Anderfon 'lJerJi~ Rich-
hard Haines. 

I~ [)rbt upon on SlDblfgat{on to 1.l£tfOlm an Award t in,. 
ttnttt tb~m ann toe D£fennants [[life 01 onp or tbem, 

ot aU S!!)atteta aun 4tnntroilerfie~, fo tbnt tbe atnarn be mane 
Ullllet tbe 19anllfj ann ~ealg of toe gtbttrato~SJ, ready co be 
delivered to the Parties: (!:tle Defrmlilnt plealletJ nul Award fait! 
Qtbt 10laintttf~ tfplp, ann fet fOltb an atuae!." but no not a, 
11m tbnt it l.Ua~ paratum deliberari partibus. gnn bv tbt a~ 
wattJ tue [)£fennant lUa~ to pap 161. to tbe plafntttf~ in te~ 
compence ann rat(~factton of tfJC €oll~ ann €barg£5S of Curb 
ft ~loferution; anJJ tbnt tbe ~latntttf!5 fiJoulO teleaf£ to tbe 
DefenDant aU Demands, to tIJ£ tt~ of tbe Submilfion, anti 
tbat tbe·Def£nbai;t lIJouln releafe to tbem aU Demands to tbe 
ttme Or toe Award. ann it wa~ beltJ per Curiam, tURt al,I 
tboulJb ttJat part of tue QlUotJJ, lUberebp tbe Defennant tuna a. 
matneD to refeafe aU iDemall'Oa to the time of the making of the 
Award, tucre \loin in Law, becaufe it Obetteacges tue ~LtblUfr~ 
fion, pet becaure tbetc tnete otbet mattetfJ atuatneb 011 botb 
fines, tnbicb were goon, tbe QtnarlJ l1Ja~ futrtdent: but be:: 
coure tbete tDlltttetJ tb£ abetment of parat' deliberari. &c. 
Adjornatur. If>ut tbep beltJ tuat toe Qtuatb W8tJIJOOi.l, tfJougb 
t10tbtnll at aU lUett atuBtl1ttJ concrtltinlJ ttJe iDefennaut'~ 
4[1 ife,becaufe tue lUOltJ~ of tbe ~UbmttTiOll were betlllr£n tbem, 
01 8np· of tbem, Vid. 8 Rep. Bafpool's Cafe. ann 10 Rep. Of-
burne's Cafe. . i 

gftetlUatb~ tbe ([oUttfJeln tbat tbe 10lafnttffs n~tJel1 not 
to Qunr parat' deliberari, &c. fOJ t{Jat t()e .abetment was [up, 
plien bp tbe l&ubUcftttolt of tue gtuatlJ, Cro.5'41. but tbep 
boubten lnbatbet tbe g,tuatb lUere gootJ on tbe 1&lltfntitfs 
part. tubo wete on(p alllat'Oeb to teleare : anb lDbetbet tbe 
ulDatbing 16 t to be pain in tecompence, lIC. as aUeblJen, ts 
rulftctent to make tbe ~1(uattJ SecipJocal. becallfe it f~ applpcn 
to.one particular onlp. 

Tow. 
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Focus vel/us Salisbury. 

I §a an EjeClione firma: Co: Lanna til W'a~es, ~be, <lI:afe upon B 
Special Verdia, ltta~, tbat a man fCl1cn In fre of lLano" 

tOI t~z continuance of tbem in bhl ltamc ann fo: tbe mainte_ 
nance of bta l1lotbCt, makc~ a lI.,eaft fOJ 500 pcat~ (n trull, 
toot btmfelf oJoUln rfcetu£ tbc p~otit!$ !Juring bh, 141f£: gnn 
tbut aftet1UattJrs bt6 )13~otbet llJoull1'enjop tbem, lUttb fome o. 
tbrr, trua~: £lnt. aft£tlUnt'O~ beinG tn pol1'ell'ign aCC01lling to 
tbe ttun, be cQbenanten tDitb otbet P£trOIJS$,not lDttbttJe letrees, 
to llann .fd!,O of tbe fain Lanl1s, upon tbe fame conRbetntio'n' , 
a~ tDa6 menUonel1 tn tbe JL£a£e, .to tbe ufe of bimfeiC fa: ttfe, ",] 
wttb remainn£r~ abet a,CColl1tnn to tbe ttuns, anb furtber tbat 
tbe fain lLeafe ann all c8!llatc~, mane 0: to be mane bp btmf£lf 
IlJQlun be anll enure to toe fame tlfe~, ann )Lluless 11 Fine, onn 
five years patTed, tbel£tto~ being in \)olIdfion l1CC~nil1!l to 
tbe \!r:run, nnn cnjoptnfi tbe p~ofitSl Outing fJi5J JUfe; afterll 
luuttJ$J tbe )LclIo) iJteg, ann one of lbe Lcffreg cl1tcrginto 
fJiltt of tbe "Lalltlg in one ~ountp, \ubtcb tua~ not ,omp~trftl 
1'11 tbe 1'fine, tnclaimitlll aU tlJe lLall~ in tbf otbl't ~ountp. 

Lech~ere pro Quer. ~bc Firn~efiion t~, Wb('tbCt. o~ nQ, 
tbtl1 lLeafe ,[01 ;co p~atB be bnt£u bp tbe 1f1l1£ anil fiue pears 
N9n-claim? lin Saffin's-Cafe, 5 Rep. a tltb£tfitp i~ talt:l1 betwfrt 
it )Leafe tbat comtl1en,~~ Humelltnte1p tn pOint of tltltt, tbougb 
tlJe lLetfte no not (litH, ann a L£af£ _ t{Hlt i~ to commence in 
futuro. 3:n UJC fita 'It:nfe n Fine flllb Non claim ig II 15av .. 
but tiot in tue fecontl, Vid. 1, Cro. 60. ac£ordanr. Q. freonn 
tllb£tatp is) bennltt, Woer£ an ]nttrell fB tttrneD to a 1!iilJbt, 
au~tnbHe lWt. 9 Rep. 10; Podget's Cafe. If a ~em~ fo: 
pem:g Uffqpl bt~ ~(tate' ltl trull ann nfcrrWilttJn putcbafe tbc 
~Hbetttuna, finn lLeuv it 1ftn~, tfjhl fine after riue pear~ 
Non·claim lUtU be ft )Bat; oth£ttnife if 
pui) iLel.uelJ it. 19 J~c. in Curia WardorumHodges Cafe, , Vid. 
I Hen. 7 . 12., 21. UPO,ll tbe fame $eafon. Vid. m .. Com. 3; I, 

3)2. gnlJ up Co. I:' Rep. 112. a 1Fcofflll£llt 01' n fine £It,Jn-
43utt!)£~ 0 power ot- mcboCatioll. ann I Cro. 110. is tn 
point. 

Objed'. ~be Conufor iJete hl but a Tenant at Will, ann R 
fine ll.,£bten bp btnt cannot 15ar; un in 3 Rep. Fermor's Cafe. 
Refp.l. 3Jt ilOef$ not appear in tbi~ car£~ tfJat tb£te if$ anp fucb 
p,tuitp btttuitt btm ann ttJe JLelfk. Secondly, '4[;be ~a(lte at 
{~UU i~ bece De,termtnen bp tbc ~ine_ Vid. Baugh and Blun-

dell's 
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dell's Cafe, 9 Car.l. Vide 17 Hen. 6.]. Et vide 3 Rep. 91. upon 
~ Hen,.]. concerning the force and effeCt of a Fine. 

g Second ~eftion in tue cafe i~, Wbdbet tbe Claim befe ~e 
IDtU mane, o~ no f . :I concetbe It i~ not UleU maDe ; fo~ It IG 
Platle after tbe Deatb of tbe JLetro~, ann in anotbet Q.L:ountp, 
nnn fa )l,anos; not comPlli£n in tbe lFtne. Vide Co.Lit.1.,.,.. t bat 
~Ve fiue penns beUi" tbe nilp of tbe Fine levied; Vide Littleton 
42 3. & fo1.98. Co.Lit.2)1 .. 9 Hen·7·2.;. Cltlafm itt one ~ountp, 
not goon fOl JLi.1ntl~ in ,anotfJet.~ountp; ann is but an ~nttp 
bp <!tonfttuctloll of )l.,atu, ano mutl be tnken attalp, Vide Dy~r 
~37)b. '. i 

f ... • 
Willia~s pro Dcf. g Fine- tuitfJ fine venti 'Non-claim, til not 

a bar, unleffl tue 1!nt£t£ft to be bart'g lUete turn'd co a Right' be:: 
fOll', tubteb i9 not nOlle in our rare :1fol tbe fine It ftlf 
betet~ but lebten til I1fftrmance of tl)£ fO,1met ~aat£ of We 
I..eare; ann fo tbe Jintention ·of tfJ£ pt1ttie~ appeara to babe 
ba:n bptbc[)Cen of ~(t\lenanr" VidePlo.Com.373. 2. Jnfi:.;17~ 
& 2., Cro.2.. ann, bere tbe lLetTo~ t~ t n polTetrion upon 11 Privity, 
ttlbtcb p~Oterrs the 31ntereft of tbe ll.,fffif, anll tbe fine bete 
nora' ,not tuolk a Torr:, gun tbg (31ntention of tbe l,e(fo~ llla~, 
to afftrm t:j.t' fL£an~ bp tbe fine; fo tbat tbe"filte fS fa filt 
ftom wo?ldng I Tort, :tbat it confitms ann fOlttfie~ tlJe JLeafe, 
Mo.Rep.2,1.0,:'98. '-!fife tbe lL~JfQl tuoulnbe maDe a Torr-feror 
nllaintl bhl mlU, tulJfcb tbe ~alt1 IntU not fuffer,' Vide Baugh 
& Blunders Cafet Cr.Car·9 Car. ~Ollnm tbe Ql:oUtt PJ£fume OJ 
Intenn il Tore, If it map be taken otf)'etlUife; as til 3 Rep. Fer
rnoes Cafe, J Cro.484. & I Cro. 304· ]f a ~oltga~ollel1!, a 
fine,~ finn flue peat~ pnf~, tbl5 nOta not bat tbe ~oltgalJfe, 
bebeftnl'out'of po(fttflo.n, Noy'sRep-:2.3., .' -. . \ 'r ' 

Object. I Cro. 110. 31 AnCwer; ~be c[ft£um[fanc£~ of tbllt 
rafe ~ 1)0 110 t: uppeat; no:, ts robot'~ utlnn pettinent to tile 
~~fncipal cafe tb£t£;, anti it t~ but an·5lDplllion obiter . 

. ~ , f' •. l' , oJ ," \ ,: 

Hale: Chief Barpn~~· 31f 11 Claim tuete teqtliOte til tbtg cafe, 
tIJ£tei9 no colout \1lbetebp to make ttJts; ~(atm goall. lfSut 
notfJit1!J ,i)!te l}oS brell·tTOne. tulJ!rtbp tbe \fftate of tbe 'Le(fa: 
Wtl§llU{placr:n: C;Oc lL£tro~ (ontinue~ in potr£ffton bp tbe )LeC, 
(ee'11 {eaut anti permUfton, aa muff be Plffumen; ann fa t~ 
tl Tenant at Will, as Littleton fapS). Secondly. C:be Fine bere 
noe~ not difplacc tbe ~ffatt; as tr lLelfee fo: peat~ be,tbe 1ltClJ 
mainll£t abet fOI (tfe , anll tbe JL£frre fOI peaca lebp a Fine, 
ann ftbe peats para; tbe Ldfol i~ not batten bp anp Non
claim. btcaUre tl)e fine opetates; notbhtlJ, ann Partes ad finem 
nihil habuerunt mal' be pleanen to it : ~tbct\1)'fe it i~ Ulbere a 

Tenant 
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Tenant for life lebies a Fine, fOJ be buB n Freehold,' ann' btu 
1rine ,tttrpince~ tbe melllQUtlletSi, Dnn tfJ(tefOl£ an (lfntrp t~ 
tequiute 1tlttbttl five years "ftee tfje b£at4J of tbe ~enant fo~ 
life. 9nn tberefo~e tuoen a JLdfre fOlpeatfj, o! at [[tnt, is to 
'ebP a ~ttle, it i~ ufnal fo~ tbe lLc1f~ to make a 1feoffment tit(f~ 
to tJtfplace toe 'otbet cfftatf:~. leut bEte tbe .lLeafe ro~ peats 
t~ antecfnent to tbe (faate,of tbe lLeffo~, tubo lebie£, tbe finr_ 
Dnn be bass a ,emooln etPfrtant llpon tbe Jl..cafe, anll not p~e. 
c£'Oent to it. 31f tbete be ~enant fo~ Ufe, iltematnnec COl 
peatS, Semafl1'O£r tn Ik to tbe mtmatn'Oet~man (ol )?earts ~ anb 
tbe men1iltnlJer~man fOJ peatSS lebtes a fine, toe (fffate fOJ 
Ufe tuiU not be batt'n b)? tbhs tjfint. as; batb be~:, al1julllJtl1: 
-:But it l11a~ f}ellJ in tbe fame care, ~fJat a lLeafe fOI peat~ fn 
poO'effion WOUlD babe been battell, quod non credo. gun tfJe 
reafon of Blundell's Cafe bollJSS berr,tbat a man tlJaO not be Dir. 
fetfetl ftgatnll bt~ [[lUI. ann a Fine tntt& flbe prata·Non
claim mull bar all Gelfate PJfCebtnt to tbe fine, not fttbfequent 
to t~.. Inn tfJt~e :,t~ 'Oete tl .Privity bettuf~t tbe ILeI1'ol anti tbe 
~elTte , ann tberefOJe tbc '.fins fiJaU not bat; tlfJ ttT cafe of ~a 
Mortgage, tnberc tbe SJ)o~tgalJO~ , (onttnuinll til potreffion le\1{e~ 
il !fine. gun in tbe Dutchefs of Richmond's Cafe ill C. B. tbts 
11ft1' 4tafe ltJa~ atJjungen in terminis COl t\J.1o BeafonS1; Fitft, 1Sp 
reafon of tbe privity betltJl~t tbe perfonS$·:, Secondly, laecaufe 
~be JLllfg~ tuaa in tbe natuteofn Tenant at Will, ann t{Jtrt· wag a 
Mutual confidence btttllttt tOe pntUe~~ 3lf be be ~etlaJ1t f07lift, 
tbe 11temafntJet fo~ Itfc,tbe JRematrill£t fGl'lite,tf]e lRemamtitt In 
fBe totDe;fic{f ~ellant fOllife in'1!tcmatnbet, tuba ,Ie\lie~a fine; 
tbbl f!$ abju'OlTrttttn be a FOl'feitUTe, buttllttt it: opttau~ no djf
pl~ing ; Gallant's Cafe. !ann:altbllugb tn tbtfJ tnre tbe LefWr be 
efi:opp'dilPet tbat'~ nototn, t.tJtbe Leaee .. ~ere waa one Heale's 
Cafe to tfJi~ effect, viz. A. ton'bBl?'D Lann5lto B. in !ffm, tnttb a 
fZtobennnt to mate futtbet alfurance: aft£tl1lattl~ B. leaft~ to A. 
fo~ forty yeat'S~ anD tb£n A. tllake~ futtbir- atrutance UPOll lite. 
qu£ft; tbtss batSi anll (Onbeps; tb~ Leafe f~1 peatSJ, "nlertl tberc 
totte rome p~£celJe:Ut agreement to toe (omatp: :l)ur If tbete 
ban bren anp rucb' p~"nent 8\1teement ~ tbentfJe'p fJelD" tbat It 
lllouln ba\le opetateta onlp tn Confirmation ann CorrobOrmon of 
tIJe le6(r~ a11'O tuouttl not babe lletlrapen it. Et AdjoruatUr .. : 

Th. 
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The Attorney General, verftu Poultney & at. . , 

U 100n a Bill in Equity it apptat'tJ, tbat Sir George Beniotl (r) 
bthtB tbt King's Receiver, bab nlItlln.'n it Dtbt ttl tbe 

lLlmg; ann upon tbe ~tea to t{)t 15tU tbh'j £nueftion atofe, viz. 
mlbetbtt 01 no a Debt nue to il Debto: of tbt gtr'rs110~ rnf'J.!)t 
be fetietl, to fatif:ffie tye iatl1g'~ Debt ~ 2nD Auditor ~avey's 
Cafe, Co.J urifdict. of COU~[S, p. I 15'. tuft~' Clttl), Witt it cduro 
not in cafe of n Dtt Itt gin; no mOle can it btr~, berdure 
great 3!ltCetttutnffnce- tllottln tllfue lijlt1n (utI) ~diUtt;; 
viz. €lJat a Debt ttl tbt third, foutth, o~ fifth degtee _itl be 
fet?,€l1, ann £0 in infinitum: ann grtat-PlrjulKte ·tf)oullt accrue to 
tbe ~Uljjf·rt "ettbi', f(t~ tt1btrtt1~ btftJte onf~ tr ®t1ftt.!' of tJt~ 
I.llnn~ were liable upon a ]Ubgtuent, nlllD nU ft!Itlttl~ tit fdiet)" 
gnn tuv£teU$ Ql;tetut01S are Jrot ffitbl,t to VeMa ~tlon fimple 
Qtontrntt~, bett tile" wOlllb be Uaot!!, a'tttl fb\lt tbougfJ tbc~ 
ball nifllbargetl tbemrel\1e~ of tbeic a[et~ In tbe P1l!'tUtllt of 
mbtt Debtfl; tulJitb tnoufta be 1l(rp' lllU(bidlOUg~ 'l&tlt ilIDltnt! 
tbi~ tuaf) c&reb Lane's Rep. 112. QUb tlJe B.ulei$ of ([mert , 
Hill. 15 Car; I. were rennt fdl tbe PleU£ftttn\J of lfntOnbtnt£ncc~, 
In (ucb cafejS fo: tbe future. 

Hale Chief Baron. ~ucb Affignments at~ tlfuatlp an'bp~a, 
pttlp mane fo: tDe benefit of tbe King~s Debtor, ann tne take 
Ilottte of tbem a~ fucb; ann fOl tbf~ pt\t4J1lCe we babe a Privy 
Seal, wbfcb lUllf:) not ancientll' ~antett, hut fo~ tbe' bertefit of 
tbe King bimfetf onlv. Gttl1, a~ batb bam Utrretf, t6e 3lrtcolt\le~ 
oifuet£) UlOLlln ue bet!' I1teat, if upon rucb atrt!Jl1mcnt~ fucU 
~eliut£~ mtgbt be mane. Et Adjornatur. .' 

gftet\t1atn~ itt tbe tame ~ertn, upon beati",! tbt DfttrtfiJrt~ 
Ullllcr tbe Privy Seal, lJtucten to t{Je tEOtttt in I2. JacObi, ttlbtcb 
Pl'Oi()tt fUtij· ~t~ttr~, Pr6cefs was fbry'd. 

gun aftermat'Ofl fn Eafier Term, Anno decimo no no Car. 1~' 
it lnilSS mOllet1 8ga{n: aun tbe'~lbetstmal1e Hill. I 5 Car. I. Lib 
Decret. 340. \nete confint:tc)J. g"n . it 1na~ tttlJcn, tbat' tbe 
~fflgnmenttlt tbts:; core tna~ in November IS' Car. I. nnD fo be~ 
fo:£ tbe JL\ule~ in Hill. 15 Car. I. ann tbnt tbafe 11tulea tuttt: 
tuane fOl tbe future onl1', attn conrequentlp nin not £.ttenn to tbc 
cztafe in quefffon: ann tunt in tbe time of Car. I. befo~e tbofe 
lRule~ were mailc, it ltla~ ufual (afS appearS) bp man}? 1&Jelijl 
lJent~) tb~ JLanlJu ann ~OOl)fS of a Debto~ to tbe IUl1g'~ 
D£bto~, to bt Ceii£tJ anti ettenbetl tn (,are' of rucb an ~tIllJn. 

ment~ 
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mcnt. gnn to Auditor Povey's Cafe it tuaG anftnet£O, 'CIrl)6t 
tbilt ([afe lUa~ in 13 Jac. Regis, tubfcb WilU aftet tbc Privy 
Seal, mane ann bitcttcn to tbe Cll:Olltt tit 12. Jac. CO! tue Plf, 
l1entfng of fncb ~trcbief~. . UlI)tCb Privy Seal ttct£ttUtnctJ wttb 
toe Bing'S IDeutb; ann tllcre tofte ng ~lll£t~ o~ mule~ !Jiben 
out afterwarDS till Hill. 15 Car. I. anll tbctefolc tbe ufual courre 
that ban obtaiu£ll b£fo~t u. Jac. lUafj put,in ~re in King Charles 
lJi~ time, tin tbe mule)") of Hill. I 5 Car. I. ~nn tbnt "(lml COUtre 
Was, as afo~rrait1. 

Hale Chief Baren. ~bore Rules ban no futtber .int£llt, than 
to p~o\lil1e fo~ tbe fatiSSfpfnllof tbe King's OW~ Debts, ann flot 
fo~ tbe fatifJfpiUll of DebtiJ owing to tbe King s Debtor or Ac
countant, Illbicb 1ll0ultJlle ettteamip tnconbentent: !fo~ at tbat 
tate, if a man lUere tn'Oebtet'J ttl tbe Jatng in One hundred 
pounds, anll anotbet pctron inDebtrb to tbe King's Debtor in t1 
Thoufand pounds, anb a tbitb petron tnDebten to btm in Ten 
thoufand pounds: GibEre feueral ID£bto~~ fiJoultJ babe tbc 
benefit ot tte King's Prerogative, againtl toe Lann~ anb <l500t1S 
Co, tbe ncou£ting of tfJEle febetal [)£bt~. '<1li(}ere wenlO be na 
3!ncoll1.lentence if tbe King's own Debt were fo iebien, tbOtlllb 
In tbe ~entb tlegtre; fo~ tbcn tbe King's Prerogative wouln 
he e.terten fo~ tbe ruttsfpilJIJ of bi£t own Debt onlp; ann tbere 
fg no qtieftion ,. but tbe King's own Debt map be Co lebfetJ. 
13ut to matte tbe King's Prerogative tntfrumcntnl, ann become 
a nale to rati~fie otb£t men'~ DebtS, tuouin b~ unreafollabfe, 
inconbcni£llt ann mf(cbt£\.lou~ to tbf @)ubjea; ann fo it is ne~ 
elateD bp tbe Privy Seal~ mane itl 11. Jac. 15ut aU tbe Court 
ilgteen, tbat ill tbtSl cafc, Pemberton, Dcbtol to tb£ Lord 
St.John, D£bto~ to tbe 9tfignet Sir George Benion, fi)QUllJ be 
liable: . 

Fjrfi~ 'lI3ecatifc tbc Gfftgnment 1Ua~ befo1c tbe mule~ mane fn 
15 Car. It -inti aCCOJDlng to fOZl11ct 1&~et1nents tn <ltoUtt. 

Secondly, ~£caure tbe ~are {Jete beilllJ of a Debt affign'd, tbe 
Lord St. John IS; but tbl! ficff Debto~, anD Pemberton tbe fcronn; 
ann fo not lllitbfn tbe Jtule~. . 
. Thirdly, 3it appeat~ b~ tfje third ann fourth Rules, tbat tbe 
third Debtor f)") 1Uitbin tbe iSulc£t, but 110 Debtol 'n i1 mOlt 
remote Degttc: aun tbettfole tbe ~lea 1na~ obertul"o. 

Duncombe 
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Duncombe verfu-s Hide" 

I II a Bill at tbe @>uft of a Copyholder acrafn,a ljia Lord, to ( 6) 
be admitted, ll1bere tbe iluetllon atafe, mbetber Fine cer· 

tain, O~ incertain, tbe Defenoant tuas; in contempt , fUl not 
anftutrtnlJ, ann tuaS) p!ofecuteb to a Serjeant at ArlUs; finn tblt 
Ciafe Ula)J, tbat tbe Subpcena upon ltlbiCb tbe tJromempt lUas 
fountleD, tuafS left 1Ultb tbe IDefcn'Oant's Servant, Wbo !labe tOe 
Defennant no ~otice of tt9 ann tbe Court ~eIOJ tbat tijOUlJb 
tbat \U.erc mfftctcnt. tc ntfcbarrre toe Defennunt of tbe Con
tempt, vct be l1Jo.u~n pap tf}e 10lainttff bifS Coils: fo~ otbet~ 
mife a ~lainttfr mlgbt be put to ~barlJe, wttbout anp nefault 
in bim. 101 prima facie, tbe fCtbice of tbe Subpcena ltJa~ it 
}Joan ~2tbice, anti lJrOUnn fo~ tbe' ~lafntitf to go on l11itb 
PlOCCr~ of Contempt: ann tbetefole be UJftU baue bt15 ([ollfS. 

"rhe Attorney~General vel/us Sir George Sands. 
, 

U· W>fln.a Bill to tlifcobtt t~ Plofit£i of a meal QI;ftate rOlf (7) 
fett£n bp tfje Defennant'5J §tDon fo! muttbetinlJ bt~ 15lo~ 

tbtt, ann teceiuen IIp tbe Defentlant ; it tua~ fain bp CQuncil, 
nnll not nenien bp tbe Court, toat a Leafe for years in'truft 
fo~ tbe~on ttJa~ forfeited ro~ Felony, VideCo.I2,Rep.d1:Cafe, 
tbougb an 3lnberttance be not fo~fettable, a~ tbe 1300k rop~. 
')But tnbetbtt nn Inheritance, O£S flere, in TruO: be fo~feftable 0: 
no, b.Hl~ doubted. ann tbe Court fain notbinlJ to ft. Nota, tbc 
Lantlfl tuttt belO of tbe King. 

, , 

Burwell and Salter velfus Corrant, Executor of Lane.' 

U 100n a Bill in Equity tbe Court bcln cleotlp, Gibat if ~a"tJ ,(8) 
were l1euifen to be foln bp ctetecut.o~a fo~ papmmt of ttle 

'®cltatofs; iDebts, tbe ~onep tetetben by fuCb @ale llJanll) be 
AiTets In tbe ~tecntot~ banns, tf an !Action of Debt tuere 
b~OlllJht agatna tbem. ann tbe ~lfttntlff£) tuoulo tJab~ been 
difmifs'd, if aU tbe JLann ban bkn folll; but becllufe tbat tlin not 
appear, tbe 15ill lUllS retain' d. ~nn aftrtlDatb bp agt£emen~ 
tbe patti£~ tuent to lLaw upon tbe Defent1ant'~ confetrtUlJ tbat 
~e ~a'O teceiuetl ,.800 1. fo~ )1.,ontl Colo. 

00 e Lionel 
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Lionel Copley's Cafe. 

LIonel Copley Efq; p~apena Prohibition to .t~e gr. cblleaCOh"1I 
€OUtt at Doncafter tn ¥orkfhire, upon an Excommuni .. 

cation agatnft tltm fo~ not r£cetbfng tbe ~actament fa bt£' 
own 1&attllJ~€butctJ, grounllen upon a 1&~efent!l1ent mane bp 
tbe €bUtcbll1Qtnen~ in 1664. ~e gtounn of bra Prayer tun$! 
becaufe be ban aUengen ann ({Jewn to toe Official a Certificate, 
that be ban taken it in anotbet place; ann tbe Court b~llJJ tbat 
tbe Ecclefiaflical Court ban conufance of tbe €aufe, ann bab 
Boon court to p~oceen upon tbe 1t~erentmel1t primi faci" 
becaufe tbe partp ban not ttcet1.len tbe Cltommuntol1 tbert, viz. 
in bi~ ohln lItlatttl.J~CltbutC~; anll tbat it rt~!l on bi~ patt to p~obe, 
tbftt be tecei1.len tt £Ifewbete. ann if be ntnreaUp receUle ft 
elfellloet£, it ttl il gOO'll plea fo~ bim in tbe eccleOaftical Qtoutt; 
upon tbe refural of Wbicb pieR a Prohibition He~ t but not eIre. 
inn becaufe it bib not appeat to tbe CU:OUtt, tbat Mr.Copley ban 
plea'Oen it in tbe Spiritual Court, nOl 1tJa~ tbere anp Affidavit 
mane of it; fo~ tbat Rea(on tbe <1tourt nen1?en to grant a 
Prohibition at tbat time, but tnouln atluift. 

QftettDatn~ in Trinity Term 1ge fuggeffelJ, tbat be ban all! 
Jensen in tbz Spiritual CourtJ tbat be took tbe ~acrameltt eIfe, 
wbere, ann tbat tbe (ltOUtt ban refufen to anmit of tbe anel! 
gatt~n; ann tbereUpoll tit nom tnap'o a Prohibition. 16ut tbe 
.Attorney ani) Solicitor General moben, tbat no PrGhibitioti 
oUlJht .to go out in tbt~ cafe, becaufc tbe matter t!) purer!' 
Spiritual ann of Ecclefiafiical Cognizance; anb flO Temporal 
Matter arifefl. ill tbe 4taufe. gun if tbe Spiritual Court noe£, 
not no 3lufftce. i~ it, an Appeal He~. t(tbcp aUengen fattber~ 
G;bat if tfJe Original Caufe be of Spiritual Cognizance, anti 
fome i"c{trent nepennent ~attet nrUe, a~ a lLeafe o~ lLtller)? 
of eetfin, l1lbicbin tbeir oWn llatlll:e ate of Temporal Cogni
zance, ann fuco ~attet be pleaneb tbete ann refufed; pet a 
Prohibition OUlJbt not be. grantetJ ; ann fo~ tbat tbel' quoteD 
12,. Co.Rep. Robert's Cafe i anti tbat in no cafe 1tJbatfoeuet a 
Prohibition llJaU be lltanten fo~ anp Temporal Matter artang 
tn il (ll:aufe, befo~e aefufal, 1nbete toe Original Caufe belolllJg to 
tbetr 3lurh1l1iction, but onlptn tbe cafe of a Modus. Vide 
8 Ed. 4. and 2,. Rep. the Bifhop of Winchefrer's Cafe; ann tDe 
tearon of tbat ttl, beea.ure tbe COUrt Chiiilian nOffS not aUow or 
an)' Modus; ann becaufe tbe Modus it felf, tf tbere be inp, mali 
~nt1 ouSbt to be ructl fg~ tbete. 

Halt: 



Pafch. I 7 Car. II. in S caccario. --Hale ChiefBaron:1ge nenteD tOe lJtountJ that ttje)? me;1t upon~ 
ann fato; ~bat if tbe lLaw Were fo, tben if a ~utt lUcre well 
commencen tbete~ tbe ~empo~a\ (2tOUtt~ couln not netermtne 
au!' ~att£t fttiUng in tt, wbtcb t£i not true; itun faiD, '(];bat 
their Refufal of a ~lea tb~t containeD ~attft of !(]iempo~al 
ttolJnilante~ ban altna!,~ bren atJlll1tten to be a goon ~u1Jge~ 
fifon fo~ a Prohibition. 15ut tbe nifflcultp tete tuag (oe fain) 
that aU ~"1tJe ~atter botb of tbe ,~lea anD tbe lLibel, lUa~ 
Spiritual anD of Ecclefiaftical Cognizance; ann tbat tbat <!tourt 
ban a luti~'Otction tberetn appeareD bp tbe RubriCk,connrmeo bp 
£let of parliament; tuberebp it t~ appointen, tbat tb~rt ttmeiJ 
in II pear, of tnbicb Eafter til bz 011£, au petronfS IlJaU retetue 
tbe Qtommunton . .ann bereupon Adjornatur. 

gUll aftettuari)~, being mouen again, tf)e Court nenietl ta 
grant a Prohibition, becaufe the 4taufe tua~ purelp Spiritual 
ann tI)ep p~opet 3lul)ge~ of tbe Certificate, ann if toep rcrufen 
tbe 421lea, an Appeal wouln lie; but no Prohibition. Q.!3o~eollec 
tbep fain, tbat tOe Allegation in the Certificate, tbat be ban 
teCelbelJ tbe Communion alibi, wa£s not fufftctent; lJecaufe bp 
tbe Rubrick be OUlJot to teceiue it three times a year, uno fo the 
effect of tbe Libel not anfweretJ. 

Anonymus. 

I, Ja ftrefparfj Qyare claufum fregit, tbe Defenbant jUlltBetr, 
. becaufe lje faio t)e ban ~ tfgbt of fifhing tbere bp Prefcrip

tion: ')5ut !JO£fj liot ret fO!tlJ tub at kinn of Fiiliery be claimctr, 
viz. \tlbetbet Libetam ~ Separalem t o~ Communiam 'pifcationis, 
llO~ \Ubetbet be baa tt a~ appertaining to a Manndr,Melfuage)&c. 
11! not; but make£i it a mtfr perfonal tf}ing. _ann fo~ tbat ,aure 
tbe ~lea t1la~ belD naUlJbt per Cur'. Vide 7 Hen.y. 4 Ed·4· 33. 
Dyer & Yelverton Rep. 1 Jac. inbere a ntfference i~ ,taken 
bet\Dftt an Eafment o~ Liberty onlp, ann an Intereft. an ~ar. 
ment, a~ a map,~c. map be clatmel1. tnitbout (apina to b.lbat it 
app£ttain~; but a ~olUmon, tnbfcu tfS an 31ntetetl; cannot;' £0 
~eteA". 

Oo~ 
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(II) 

Auain verfw Hilliers & Al'. 

I~ rm;cefparl1 fo~ an AflQuIt, Battery anb Mayhem, Not gUiity 
ltm~ pleal1ell, ann tOe lIutp Halle tbe ~Iatuttff but Ten 

Shillings namaJJc~: 15ut tfJe Court, upon view of the Mayhemg 

feeing tbat bts lLeg ~t111 bren b~oket ann upon Affidavit of tnf}at 
Cltbatge~ tb~ lB(atntltf ban \b~ll at to tbe €gprurgeon, En~ 
ereared tbe Dam~ge9S to 2.0 I. Nifi caura, &c. gnb now CRuCe 
tua,; flJetnn to tbe eontrRtp, viz. l1eCi1ufe it ncess l'Qt appeat bp 
tfJe iDeclatation lin what pttrt of bts bon1' tbe _lafntitY 1na~ 
mafmlD ; ruJ tn I & 1. Ph. & Mar. Dyer 10). ;1111 a (the ~are 
lDas e(ten in 8. R. 16\,2.. 13ut on tbe conttarp fiile Latche's 
Rep. 22.;. Cooper's t£afe tuas cfteb to babe bam atljU'bl!£tJ, 
tbat tbe ~Iatnttff' in biSJ Declaration nren~ fap no mOle, toan 
tbat be tuSt; maim'd, l11itbout aUenging in what part of bttl 
1)onp in particulat. 

Hale Chief Baron : 3lf tbe ~Iaintiff aUellgetf) tf)at be wa~ 
maim'd, tbat t~ gtounn £nougb to incrrafe tbe Damages, 
tuitbout aUenging tn lDbat patt of bffJ 130'01'; but if tbe De=, 
tlaratioll noe~ not etP~ellp aUenge a Mayhem, tbtte tne cannot 
in'teafe tfjem. ann upon tbhl Diberfitp fo~mit cafeu taut bren 
.Qnjun!letJ.16ut upon tbe b~ingittg of 2.0 Unto QtOUtt a Dap wa~ 
giben to tbe nett ~etm, to fiJetu enure tubp QE.tecutfon llJouln 
be alnattJ~tJ. 

5ann afterl1.latbf) in Trin. Term 17 Car. 1.. it lUaa mobtb' 
agatn, ann belli per Hale' Chief Baron, & tot' Curiam, €f)at iDa
malJ£~ Utap be In(tearell, tnfJerttbe ltJOln Mayhemavit t~ ttl tbe 
qcount, but tbat tbe urual ann b£ttcc tuap if) tll etP~£f£J tb~ 
mannet of tbe ~apbem+ ~bep gcln Uk~tntfe,tbat in an action 
of Battery tbe ~tluttmtlJbt increafe tbe IDamagcf$ upon tbetc 
View, tf tbe mannec of tbe 15atterp lUete aUengeti in t~g 
Count; ann liutllJment lllafS gibenpro Qgcr. 
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D~ Termino Sanche Trinitatis, Anno I 7 
Car. II~ Regis. 

In S caccario. 

N 0ta,tuat in tlJe ([autt of lltommort~10Ie. a~ tn. tiJe Earl of ( 1) 
Chefierfield's Cafe. $pon a Special Verdict tn Eje&i. 
one firmx; it \Una ftUjungell per coram Curiam, upon 

advice with the other Judges arid Barons) tbat if -tlJe llitng 
nmM a gifttn l(1I;aU, fatl1ng ti)t mellct,llon to btmfelf: £Inn 
aft£ru.Hl::'I'!~ lJiue {cane to tbe ll!:enant tn '~an to fuffee tl com~ 
mon lRccouerp , ann to tbat intent pntrc£f tlJ£ Reuetliol1 out 
of btmfclf,ann loDgef,S it in otbet~,to bane it 1!\econucp'o to bhn 
illlOiu aftetWatlh;, tnbtcb t~ none acco~ntnglp; tOnt afterUlatlHl 
tbe l(1I;enant tn (tail o~ OfG ltrue, map bat tbt~ RcbetUOll bp 
a common laecobetp: Qnn tbat tbts; i£$ nOt tnttbil1 tbe ~ta~ 
tute of 34 Hen. 8. tnbfcb t£fftatn~,~c. bccaufe tbe 1!ieUCtliOll 
1tla~ once febeten from tbe QtrO\Dn ann tbe ll)~tt1ft!' of ~antt 
none, ann tbe @)tatute i~ to be intell'Ocn to tellrain, tnbsre 
tbe laen£rfton (ontfnue~ in tbe fame pligbt , tbat it lllaJ) ill 
at tlJefirtl, without onl' Qlteratfon .. 

Nota, tbat Wagfiaff anD otberfj of a 3JU1:~ at toe Iaff ~ef~ (2) 
nang belli fOl tbe <!5aol:;neUu£tp of Newgat€, were linen 100 

Marks a piece bl' Heeling Lord Chief Jufiice of the Court of 
King's Bench; becaufe tbougb ~\litlence U1ag giuen befole them 
tbatman~ petfon~ abouc tbe rtumbet of fiuc,ban brett ~Ufembicn 
in rucb a place n~ ~onuenticl£t£1, ann ban 'l51bleg witb tbeml' 
antimere fufpfttolts perron~ anO eettaric~, vet tbe 3lUtp tnouto 
not finn tb,em guUtp of kreptng it ConventiCle, upon tbe late 
act of 16 Cat. 2. becaufe tb~te tuag no full .<fntr~£nce; tbat tOel' 
1nere atremblen to Excrdfe any Religious Wodhip, aa tbe act 
tun~. ann tbe 3lurp tOfte committe)) tiU tbep pain tbetc 
. .ftne~. ann nom We ~Olttt of Exchequer tna~ monen 011 tbeit 
bebalf, to t£mobe b)? Certiorari, tbe ~cco~n of tbetr 1fines; ann 
tbett flftreatfl: ~o tubtco tbe Attutny General fdin, tlJat tbat 
concerneD tbe King onlp, ilnn tbetcfole tile!' lUete to be tCe 
mou~n at tbe ~uit nnn beliee of tbe King onlp, attn not 
£Ire; anti be f&emen \Jetp BnllC)? tbat fuef) moti~n U1a~ 
Ulatlg, 
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I~O \1lbiCb Hale Chief Baron fain, tbat tbe)? migbt be remo~ 
ben at tbe ~Uit of anp perron ~ggtfe\1'n,.becaure tbere ltJa!$~nCl 
ot\)£r coutre, fo~ bhn to be teltcuen ann Dtrcbargen of tue fine. 

~be Attomy General fain, be mil!bt babe bi~ Writ of Error~ 
13m Hale Chief Baron noubteo af tbat, anD fain bc ban not 
knotun anp fucb p~atttce. . 

Qnn tbfn Serjeant Wild JRcca~'ber of London fain, tfjat tbort 
1f fnell belongeD to tbe CZCitp bl' tbett ([batter, fo tbat tbt' 
~OUtt ban l10tbtnlJ to no tnitb tbem.. Hale Chief Baron, 
-~otwttb(fat1n{nlJ aU tbat tbep mull uta be E£1:reated bitbet .. , 
Et adjumatur. 

gftettuatn~ bl' tJitectfoR of tbe (!tOUtt, t&~efit1ent~ lUere 
reatcbeo ann infpfcten; but at laa, upon ClLonferencc Inttb all 
tbe 3lungcf$ i\ €ertiorari Waf) ncnte1J. gUll aftettuattlf$ tbc).' 
appeatel1 ttt tbe King's Bench, upon a Habeas Corpus: l)ut 
were not 15ailetl, till tbep ljan pa!tJ tbeit ftt1e~, Vide Kf..llway. 

and Yelv. p. 2. 3' Wharton 5 Cafe. 

Edwards verfus Slater. 

I~ EjeCtione·firmre, upon a Special VerdiCt tbe utare Iailtj 
tbUS1, viz. g man retUel) JLann~ bp ftnr, to tbe ufe of 

blmfclf fo~ l1..ife,\t1itb a cIanfe ill tbe DtetJ of mre~ to tbiSS effect ; 
tbat if be tlJouln make a 3lopnrute to bi~ [[life, ann make a 
)LeeCe fo~ 3 I pearss, to commence aftet bt~ Deatb, f9~ tbe rai
finll of 3000 1. fo~ bi~ IDaugbtet~ 11!)0~ttonSJ, tbtlt tuen tUG 
~onUrrelJ «lOuIn nanl1 fet],en to tbofe tIlifea: ann (fmiten nt
berg rematnnet~ otJer in ~(\tI, tbe 1Rebcrlion in fm- to htm, 
felf. ~fter\t1arl1~ be matle n lopnture putfLiant to tbtfl t&otth 
tr~ ann tOcn be batcrainztl ann fain toe )Lanna to otber pet~ 
rOlla tll 1fre b)? wren enroU'o, in trull to raife 10o~tton~, \ft. 
tbe :>5arrratnrea aftcrwatiJ reconb£p'O tbe lLann~ to fJim tn 
1fit bp f£offment : ~ben be mane alLeare fat 31 pcatfj, to 
beIJiu after btS3 Vento, fo~ tbe taiRngof 30001. fOl tbe 1&ol
tion~ of two of(Jt~ DamJbtera onl~)anl.l be ann bt~ mife aftce 
tbnt lLeuven a :flne fur Conufance de droit,&c.ann aftetlllOtbJ$ ij'e 
tlieiJ.g perron bp tte llir£ctioll of tbe JLeffte f~J 31 peara entrell, 
ann tubetb£tbt~ <fntt)J 1l1ere lLatnful o~ not, tu(l~ tbe <4!eftion.' 

Mr. Trevor pro quer' mane fenetal l$oint~ in tbe <tare. 
Firft, 'e urgel1 tbnt bp the bargain anti fale, tue ~enant fOI 
Jl"ife ban l1epatten lUitb aU bia (!fftate, fl.1 tbat aft£ttuatl1~ 
be ban 110 f~cb t0oU1£t, a~ to make a lLeafe Cal 3 I pears. 
ann upon t~l~ b~ftl1 ~e tOllaOttel1 qUid operatur bp 0 b{lrgftfn 
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ann fate, £19 tueU befl1~e as; after the ~tatllte of 27 Hen. 8. of 
ufeS? 15efole tbe @tntute a 1fte-fimpte bloaln babe paffeo 
tnttbout tbe tuo~ll Heirs, ann all tbe €ftlate tOnt tbe 15m:g;ntt1(l~ 
ban , a~ appears;, 27 Hen. 8. 50 Dyer 225· gun Once toe 
etntute, notbtng h, I£ft in tbe ~£mH1t fOl ILife, il~ f1ppe~t£) 
10 Rep. in Seymors's Cafe. ~o if ~el1allt til 'QI;aH 1Barg£ttn 
ann 55>eU totum ftatum fuum; vid. Hob. 136. Dymock's Cafe~ 
7 Jac. Smith's Cafe, 2 Bulfir. 163. 3 Cro. 896. I Cra. I 57~ 
ann tbe powern in tbis; Qtafe ariCe ann paf~ out of tbe ]ntet~ 
dt ann qc{fate of tIJe ~enant fo~ )J..,tfe. Secondly, 161' tue me, 
tonbel'ance to tbe 'flCenant fOl ILife in:free, be i~ noto in 
of a netu anll otber <frtate, ann conrrquClltip bh:; potme loll 
ann g·one, Vid. 9 Hen. 7· I. toe ~afe of a ~enaHt bp toe 
Citouttefie,wbo ban mane n :jfeoffment in 1Fre upon 4Connttton; 
ann· entren fo~ tD£ ([:ontlitiol1 b~olten : ~e tua~ beln 110t to be 
in aftet bts:; ttie£l1trp, tn p~i\lttp of bhl fo~met QEffate of flee:: 
llant bp tbe (Jtutteftc,Vid. I Rep. 174. Digge's Cafe, and '5 Hen·7· 
I I. I IH'4-l..Co.Lit.Homage Anceftrel.Co.Lit.t.;l.. tout p~tbttP of 
\faate i~ DellropeO bp a 1feotfm£tlt. Thirdly, ~e intlften tbat 
tbe 90tncrfl bere were repugnant, unteafonablc, inconfiftent 
ann contrarp to Law, viz. tbat tbe €en8nt fo~ ILife lboultl 
~abe botb tbefe p01tlet5J, to make a Joynture, ann a Leafe fo~ 
31 )?eat~, to commence after bf~ [)eatfj; tbat tbe ficft of tbefe 
l1etltotell tbe latter, botb tbe 3jopntute ann tbe lLer.fe bcfn~ 
to commence in lnterell at one ann tbe fame time: a~ If a 
JLeafe fo~ peats; be mane. unn aftetblatn~ anotbei: teare b~ 
Inane to begin at tbe fame time, if tbe fecontl Leafe be tuttb. 
out IDreiJ, it is; uotn; ann if it be bp Deen, it f~ goon oulp 
fo~ tbe futplufage of tfme, if tbere be anp, unletg tbe meuer, 
fion par~ bV gtto~nmellt; aa nppcat~ 3 ero. 160. 4 Jac, Star-, 
key and Oryops Cafe, Plow Com. 432. 6 Rep. Fitz. Williams 
Cafe. 1.1Ah£lllife the patner bere t~ not putfuetJ, if it were SlDlt
ginuUp goon; fo~ tbe JLeafe bere mane i~ onlp fo~ tbe ratfing 
of 1&o~ttOl1S; fo~ fome of bhl Daugbtertl; anti riot fo~ aU : 
gnn tbc potner 1Uil~ e.tecutell befo~e 9 bp maktn\'S a (ltonuep$ 
tltlce to otber Petfgn~ fo~ tbe ratfing of t0o~tton~, viz. bp tbe 
bargafn anti fale. gnn altbi.1ugb a potner be not nulp (!J;tect'~ 
ten , p£t if a man l)as uelttren on fncb oi fUCb a ([OUtre anti 
~etbol1 of (ftfcutlnlJ it, ann ~aue mttren, bz tijall not aftrr~ 
Warns; etecute it de novo. a~ if au ®tTfce o! 3lnqutfitfon b~ 
taken befo~e Qtomll1tahmet~, ann tbep babe not foUoUJen 
ti]eit <[ommitrtolt, tbcp \lJnU not take upon tbcm to finn, 
anew, Vid. 14 Edw. 4. 2. 32 Hen. 6. 10. I Rep. Digge's 
Cafe. an tlLlre once tcuokel1 cannot be teuolten agafn, tbOUlJfJ 
tbe ltlOl\lfj tltc toties quoties. ~o of il mecotlct)? in balue p 
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14 Ed. 4. 2. Recov~ry in value 3 2. 15c~ne~! tbf~ t~ an 'Ppotfi~~ 
tlml pJU1(t, It bC;Jtns tuttb an Jlf, lnbtcb I!$ not ~lrea ann poU:r 
ttue : ann mup lie ruboHp nefroteil ann neffropt'O, bl' the i;le~ 
fituttfon of tOe ~ftate to tnfJtcb it l11af3. anlleretJ" a~ tn tbe 
([ofe of Accruers 8th Report, Lord Straffo~ds Cafe; ~md. Plo. 
Com. 48 I, 489. wbtcb If once tbep be tlttlurben onl1. tnrpla~ 
ceiJ, lUiU ueb£1: reuiue again. Fourthly, ~ete tbe fall 1ftne 
ba~ batten tbe lLcaf;~ bp ~on:cla'm: 1fo: tbe fitff <tI:ollufres 
baue ncit t11aOe an <1Entrp to prefetue it, but, a!$ tbe 3lut)! basi 
founn , anotbet peefon f)a!$ enttl'il bp tbfic direCtion, lnbiCb 
l1(1e~ not amount to it Command. ann a claim to auoiO a. 
Ijftne muff be P!£ctre anti certain, Vide Lit. Tide COBtinual 
Claim, 3 Cro. 3 I Bract. lib. 5· fol. 436. Flec. 444. vid More's 
Rc:p. 450. cOllc£tntng tbe mnnnet of maldng datnt tD abotl1 
a fine, anti tbat it muff be certatn ann p~£ctre, Vid. 3 Crd 
577. Leon. 2. Rep. 221. Firz-liugh's Cafe: 9 Rep. Margaret Pod~ 
gers Cafe, anb fo be COllclut1e'O pro Qger. 

Serjeant Newdigate pro Defendent. Jl>ete IS a goon power,: 
botb to make a; )l.eare attn to make a 3l0pnttttc, ann tile one 
boeg not lJeUrol' tue otbcr: ~bep botb artfe out of tlJe IFJlt, 
tniUb£ \!Enute, nnn not out of tbe czenarc of tbe ~enant 
fo~ lift'. 15ut t~ a peWer <!Collateral to bh1 (fCfate, ann 
tberefole t~ not nertrov.cn bp a conbepancc mane bl' bim; 
as) tuofj ffojul111eil tn Phitton's Cafe, tbat a JLeafe anti 1l\e~ 
lenfe iJcfirop£n not [ncb a power, anti dpetiaUl' rob ere the 
f(jJ;emlnt fo~ lLife patre£) awa)? onlp rucb an <lectate as 
~e mop Iatnfullp por~, ann bp a bat(~ain ann fille no mo~e patte~ 
from vim; toa" be mop lawfull)? (onbep; 110~ lJoe~ fncb it 
conueV8nce make aup llifplac1ng of efllate~. 

Object. 3lt i~ unre~ronab!e ttl [Jaue all qftlate (bargetl w(tb 
tWo furb poUJ£'r~. Refp. Cujus eft dare ejus en difponere. ann 
tf)ep ntnp tmU Uann tOiJctfJer, r.t.1J 'Depenn one Lipan tbe otbcr ; 
iltti) pctcDante tue Jlopnturc tlllP Octermin in toe )l.,ife of tbc 
~£lHmt fOI lLife, o~ wilbin a (bolt time after bi!$ neccaft, 
ani) tDen tbe ]l,cafe tutU Ue goon fOl tue retioue of tue ~ernt,' 
Vi~. 2 Cro.348. attn in Berry arid Riche's Cafe tn tbe Common
PIcas it 1tm~ Intelp iljU))gen~ tbat tf n man bUfJ a potner to 
matte a JLeafe fo~ )ear~, tubere toete t£' anotbec lLeafe in be:: 
inB', tbere if 'be muke%i a )Leafe to commence in pr~fenti, tOt 
POWEt iz tuell rtccutetJ, Olt'll toe fcconl) JLeafe tl)aD continue 8tl 
long a~ it map, tahing Effect tn polTerrton, after tbe l1etCtmtnall 
tion of tbc fittlleafe. Vid. More's Rep. 618. Snn a nitcctton 
to enter fa bert fuff{dent; fOl quod quis £acit per alium facit 
per fe. gun a Qtommann p~ecene.nt, 01 an !atTent fubfequent 
Iii fncb <ltare iIS (utficient; ~~ in 9th Reptl Podger's Olfe s 
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Lit 416. Co. Lit. 281... Dyer, 33(. a.nn tn a Special Verdict: 
at leaa [ucb Hnlling llJllU be !Joon, Vid. 4 Rep. 62.. Fulwoods 
Cafe, and 9 Rep. Count of Shrewsbury Cafe, fmo p~ap'iI lttl1lI~ 
ment pro DefeRdenre. 

Hale Chief Baron. ~ere babe bOCll manl' mnteriaI ~t~rfft~ 
un~ mrren on tUe ~latl1tiff~ bebalf. Firft, mbetber toefc 
pawns; are tll_eU ratfe-tt f :Ann it tlJouln ft£U1 tOt'lt tu£p ate ; 
becaufe tbe <fffat££) to b£ limiten bp tbem, flJall take efffct a(~ 
co~tlill~ to tbefr Pzecellellcp ; nnn tbrrt map ber)! well be a tefi~ 
out of tbe term fo~ p£ar~, left uncrpttftJ after tbe r;;ctermfna~ 
lion or tlJe 31ovnt,ute'; tllbicb futr;cctb. Secondly J [-[ibetb£t o~ 
110 tbe pOllwr b£ \neU ~tccutcn, i!5 tti tbc tcnfc fo~ 3 i yeatS f 
~nl) toe pot.~cr feemr; to be toeU Qtrccutcn lW tbe feconn con:l 
\lepal1ce, rbo' not bp tbe fittl, viz. bv tbe batjJl1fn nn'O faIfJ b?:: 
nmfe it was; nzitber tUtltre fo~ n Joynture, no~ tua~ tt a bargain 
HiiO fale fo: 3 I )!£UtE; but p~tTe'il aUlil!, nU fJf~ <!,Effete anll bt~ 
:(~cu£taGn in :jfre; ann [0 ~a)j not purrUUtlt to bt$l pOlo£r, ani;1 
tbetefo~e tbZ POl.U£C not 1.UcU ~tfcutCLi bp tbat canuepnnCt. 
Thirdly, ttmbetb~r tete be a goatt claim mane to auoiO toe 
Fine? 15ut tbete neens no claim tn tf)e cafe; becnu{e tbi!S JLeafe 
(~ onl)? a future Inrerefr, mn tbetcfo~e not touclJcn bp tut ftne. 
Vid. 5th Report, Saffyn's Cafe; utfO if it were t£quiftt~, . i.'\1t€n~ 
ttl' bp big direction, tbot oUg~t to £llter, tll!)icb is fotmn berc" 
rulfic£~ in nSpecial VerdiCt. Fou(thly, Wbetbcr t~ta baclJUit1 

• i.liln fote babe iJ£t1rope'o tbe power. 'Fiftllly, ~41bet{Jet it be lle~ 
ftto~en b1' tbe ~tcoll\levan~e r' 2f5 to t,befe Uno ~ottlt~, itb)tU 
be {J(lttl to rap., tbnt tbe 3Rcconu£),£nlt£ bn)J, ncftrop£lJ it, be. 
tJUrC it i~ not tfJC gtl of tIJe partp tbat -ban t1Je pObJer. ann 
it t£l b.atll to fapj tbat tIle l'HitiJntn ann fule bitS none it : ')5e~ 
ciiufe tbe pO\l1et ir; Q.toUntctoi, ann tl)e ~fiate to be Umtten 
noes; not atm~ out of t1)c'~cmmcp fo~ Hfe, but out of tbe fit!f 
(!Effate. lit uiouID bE lluiib c{coter fmn il tftong£r cafe, if tbe 
f(Jttnant fOl ltfe bitn n powet generaUp to make a JLeaf£ fo~ 
l?fat~, to fup tbat tbe l~afe fiJouln arlfe out of tb; ~ffate" 
tban tbt~ of outn fs;, in W[)!(b tOe leafe fo~ peatfl tu not to 
commence, ttU after t'be IDeatb of tbe flI:enant rOI life; ann 
tbere.fole cannot be intitlent to btu ~ftate. £lnnht Noy's Re:
ports, it iiJ betn tijat i.l ~atlena\lt to fian'll fei]en tn fre, noe~ 
not neftrop (ucb a p01Uer: tE:OoU1Jb tbat map be quetltonable, 
becaufe' tbe Ulbole <ftltlte hl tbere nillurben; hlbetea$ tbe bat~ 
gain ann {ale bert iJirplat:e~ llotbillg-. aun if tbe 15atgail1o~ 
ban n powet of mEuoenHall, be miIJbt \nell etecute it after tbe 
ttrtuthtiJ tbtg Cltonbepance. ~ut be fain, lJ£ lUoutn not belie 
~ft nnl' ~ptt1fon tn tbe QI:afe. Et Adjurnatur. , 

P P P Ifteri 



Trin. 17 Car.lI. in Scaccario. 

gftetwatD~ in Eafter.term, Anno 19 Car. 2. tbe Court neU:= 
beten tbeit ilDpinion~ feriatim. 

Baron Rainesford pro Defendente. I(1I;be role il.ueffion bere 
i~ U1bctbct tbifj JLenfc f01 ~ I pear~ be wt:UmatJe o~ not? ~be 
310)?lttut£ tfj out ofnoo~a,fo~ tl)£lt tfj batt'O b~ tbe lFine, anb toe 
([oUatetal matrantV,tn tbe !lftnc no£~ not bat tbe 3ltfue in ~atf, 
bec8ufe be i~ untJet alIe. ~o tbat tbe quelliol1 i~ tingle, ann 
conCetlla tbe JLeafe fOll'eat~ onlp; viz. whether tbe power to 
make a JLeafe fo~ 3 I peata, to commence after tbe ()eatb of 
tf}e ~enant fOI life, be tueU erecutell 0: not f ann bere atc 
ttuo tbings; to be confinetfll. Fira, ~be bargain and fale, nntl 
tbe confequenceS tbereof. Secondly, ~be Reconveyance by Fe .. 
o{fment, ann tbe conrequenee~ of tbat. g5J fo~ tbe bargaIn 
anll fale, tbat l1oe~ not llifplace anp rematntJcra limiten to 
otbet perfonl$. ~o tbat nottttltbftanntng it, tbe potner relf 
mafl1S1, ann notbing is paife11 alllnp b)! it, but tuf)at tbe ~e~ 
naltt {oJ life mtgbt lamfuUp par~. Secondly, ~be llleconueplI 
anee bp feoffment wat tn neel1 11 ibella aU tbe rcmatnnertl 
ann mnk£13 tbe feoffee to be in of a Hew Cll;ffate, I Rep. Chud
leigh's Cafe, 10 Rep. Seymor's Cafe. ann it map be noubteD; 
1tJbetbel: 01 no tbe power be not tberebp rufpentrelJ, tm tbe ell 
fiatc~ be reconttnuen bp nn Clfnttp l 15ut 3i bolD it il$ not: 
Firfi, lit i~ 'ltollatetal tatoe (!E1late of tbe ~eitallt fo~ fife, not 
being to commence· till aft£t·bt~ (Zfftate be nettrmtnen: £Inn 
tb£tefo~c tt cannot be tJeftrovtiJ bp a feoffment, Vid:'Albaoy"s 
Cafe, r Rep. atiO Digge's ~afe~iibidem.Qnll it h, tue fauu: 
cafe tbcri aa tubete tbe power i~ in a ~tral1get; Vid. 8 Rep. . 
Wbitlock's Cafe. gnll tbe <1:tlate bere {sl 1Rebdtcn bp a 1aeentrp. 
!Ann if a ~enallt fo~ Itfe atfiJ,ln13 ou£c, tbat troer; !tot obftruct 
bi~ potttet of making t1 JLeafe, to commence after bi~ Deatb : 
!.If 01 a ~oUatetal potner remain~ nottnitbllanning tbe Cfaate~ 
be lliffutben; a~ in J 5 Hen. 7; II. I Rep. Albafty's Cafe, ann 
Digge's Cafe, Co. Lir. 170 . g power giben to ex.recuto'B 01 ttl 
Itfeoff'ecfj to .feU, tematn~ aftet tbe Cftlate i~ iJfllutbel1. Se' 
condly, fltbe. <lfffate bere i~ recontinued ~V tbe <!Enttp of tbe 
~enilnt in 'CIiiaiI, aftet tbe Dcatb of ~£ltant fa~ lifc) lnbtcb t~ 
founn bere bp tbe W£tntct. Vid. I Rep. Chudleigh's Cafe. 
Objea.i()n , .. ~be po~et cannot, be f~tn to be qcoUatertll wit{) 
refpect to tbe 1&cmamD£t tn ~re, tubtCI) was in tbe fl!:cnant fo~ 
life, ann palfel.1 b1.' tbe bargain ann fale. Refp. t(!I;bete i5J a tlf .. 
bctfitl' bcttuitt a Condition anll a Power. Ql Condition cannot 
be appontOltCl1, bn~ a Po,:"er map. ,. ro~ one t~ not fabou[£n ht 
Lalll a~ tbe otbcr lfl: Vld.Co. Lltt. 21 S'. 2.37. Hob. 312. anti 
ilfj.lang. a~ tOe ~llate~ tail remaill., tbe poWer llJilll be ntem-
en ([oun~£tn', hut not after toe)} ate netetmtnen. Jln tbt~ rafe 
~Dep tontmn~ a~ pet.ann COHCitfO&'I)'pro 'Defende'nte. Baron 
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Baron Turner pro ~eren[e. €tetC ate two qUfatOllS 111 tOt5 
Cltafe. Firft. Wbetf)£t tbtJl power be well CteateD f anti Jl bolO 
It if). Secondly, mbrtbft it be weU <£tfcutcn r gun] bOlO 
it is not, betaufc. it, is lldfro,l'Cll b~ toe bar{Jaln ann f.lIe; 1I1J~ 
l~ it Collateral; lf lt mere. it tnou(tJ not b~ tldtropeu, aC(Oltu 
Iltg to Albany's Cafe, ann Digges Cafe, I Rep. ".ll3uc bere t~ 
fabo~a of tbe JLalln. 3lf a 1fEOftO~ bat'! cefetben fuef) a .pOWt\; 
o~i!Jinalll', it Ulouln not babe brel1 belD to be Collateral: anO 
tbougb tbf LanD Do not par~ from bUll tbat ()ll~ fUel) [I pOW('r~ 
pet if rutb perron ba\lc an <f.llate tn tbe lLauo} tbe power Ii) 
not QJ:otlatetal, Go. Lit. Condo lail leaf. gnn it t1lHJI)t b~ llJtr~ 
(bt£bOU~, if tot powet lUcre beto to be Collateral; fOI tben if 
tbe ~£mlllt fo~ Itfe fiJoUlD gtant a laellt cbarge, a'un ilftet, 
tuatn~ make a )Leaft', IJC~ be tuolllo nuoiU big otnn ~tt. lBijf 
~caur£ tt ra\}o~fJ of tbe lLano, it I~ gOlle bp lte Ilatgoin nul) 
fate, ann pelfe~ tOlJctb£t lUUb tbe lLano, ono ii11l0UJltg to a ~Otl· 
fitmatwtl bp tcaron of tbe <lCfhlt£ tll fre ~.tpecumt. a~ in 
I ~ Jac. 1.. Cro. Dutton and Ingram's Cafe! 3lf 'Qi:cnaHt in ~atl, 
teulaint1ct to blnt in 1Fre, lJrant a lRCl1t in 1Fte, tbe llie~ 
(ontluue~ after tbe etpjratiolt of tbe (fllate '\tall, nun t~ 
<5~ant 1.UO~tfj bp tuap of <[onfirmation, bp tearOll of tbe me
mainll£t in ~fre; ann tbe <I5~ant purpolta al1<1faat~ in fre, tlJp' 
it be nott£a~iP fucb ; fo bere. ann £(Jlltluoc1) pro <4!e
rente. 

Hale Chief Baron pro Defendente. ~be .1ftnt ann Non·cla.im 
no llot bat tljia future Interefr,l1ot beinlJ bere nifplac£tJ ann turn
ftl to il Right. gttn tiJe pOlU£ta or matdng a Joynture anti .a 
Leare, aa afo~££aitJ~ nte (ouOllent: 1fol Outing ~~ontinu
ance of tbe 3l0Pl1tlltC, tbe ~eare UJaU not take rtf(tt tn point 
of 3lnt£teft, but flJal\ gD on in ttmr, anll tbe tditlue of tb~ 
'Utm tbat nmaina unetpttftl, after tbe Deatb.of t:bc 31opntter~ 
tlJau take dfeet 1n intetc!t: anD no lUo~e. ~be on!)? que· 
nton tuen i£l,Wbetb£t o~ ltO t~e pOlDer to make a )Lea£e fo~ one 
atltl t(}{ttv peat~ be nefttOpell ~ Firil, }l!)o1Uet~ to taife fll!ftate, 
Dte tUber fimply C411ateral (a~ l1lbere "pat·~!, ~at ba~ rUCb 
pow£cbatJ . nnt, ltO~' £'il,et ban anp <lellate tn' tbe lLanl(: as 
mbcte fuel) power i~ tr(etbetl to a ~ttang£t ; anD tbete it C"lt
ttot b£ n£llrDpeb bp fucb ~ttan~et, becaufe it i~ no male tbatt 
n bate nomination) o~ not fimply Collateral: gnll tbefe latt~t .are; 
of. two Corts,Firft,Appendant and annexed to the Efiate; Se~9PI\J1y 11 

In grofs. a 1JOtlltt of tb£ .fitft ro~ i~, wbete ~enilnt COline fjQf$ 
a pO\\ltt to make ·.fLeare~ fo~ one ann tblel1t,P peat~, o~ tb~ Ubc~ :: 
~Ncb a pnwet i~ not fimply €ollater~l.f,tJ! .If " .. co a ~m~ 
anttbat\;le toe lLann witb a Sent, ann tb£n £ttc"te ,bt~polnet. 
tlJe (~fttge B)idl not be :Offe~n lDbUll be hut~, Latche's Rep. 

P p P 2. ~, 
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~o if be ban b£fo~e <ltOll~nnnten to nann fei;ftJ to tlJe ure of 
anotbet; becilufe tue potner tn tbat cafe t~ anneten to tbe CJel1a te. 
lOut mbfte tbe power noe~ not fall within the Efiate, a~ bert 
tbe~£nallt fo~ life bag a patner to make an <fnate, tnbtcb i~ 
not to begin till aftet uta own <fftate DetermineD, Curb powec 
i6 'not appennant o~anneteD to,tbe lLano, but i6 a power in 
grofs ; 'l5ecaufc tbe ~(fate (Ollife fJa~ no concetn in .tt. gnn 
vet fucb a patner map bp apt tnolOSj be Defttopen bp 11ieleafe, Ol 
bp a !trine Ol 1feotfment, \tlbtcb cartp atuap, altn inclubt aU 
tbing~ relatfng to tbe lLanll:.. 'l5ut an Qtftgnmcnt of totum 
ftatum fuum, O~ otbet ~Iteratton of tbe Q.fftate fo: life, noe~ 
not alf£tt Cucb a power; becaufe it tfJ n potner in grofs. 

~oU1 tne are to confiner, l11betber, a~ tbt~ cafe t~, tbe potntt 
be nearopeo r ti:lno tbtng£J babe breu urgen, to p~obe tbe powee 
{tone ann ntfttopen. Fid1:, ~be barlJain ann falc. Secondly, 
€be ~eoffment anti mcconbcpnnc£ to tbe \1tenant fo~ life. 

3ln tbc' firfi of tbert SlDbjeaion~ tbere an two tfJing~. Firft, 
~be ~cnant fo~ Ufe btl;; paffetl al.t1ap fIh' Efiate for life. Se
condly, tge_bil~ paffeb aWa)) bi9 ,Reverfion in fee, bp bargain 
and {ale. Re[p. 'Qro tbe firfi ObjeCtion, tbe bargain and Cale 
lUiJe~ not toucb tbe 1ltemamtJ£r~ tn 'tCiul; but tue (lEtlate for 
life, ann tbe Remainder in fee onip. !Ann tbe powcr bat (j) 
not annctcn to tbe )LanD, but t~ a power iR grofs. 3lf tbe 
'Cltemlllt fo~ Ufc in tbiSj cafe, bab a pOUlcr of 1liebocation ann 
l1Jouro make a Leafc, tbat \15ouln not tle1trop I)ia potner, bccaufe 
110 t~ \!faate l1tfplllceb bP it a'ln in Hughe's Rep. in 2.7,28. 
Eliz. Cae 40. a bargaia anti fale boca not pafG aUlap, no~ ftf~ 
fea a CO,Qtingent u[e in tbe 15atlJatno~: lOut a 1feotfment o~ 
a !jftnf" lunulD tr811afer tt. gnn fo~ !Anrwcr to tbe Second 
ObjeCtion, lJtollnncn upon tbe me-matnnet III [~ betnJJ can=, 
be1'eD, ] bOlO tbat if [1)£ 1L\tmolntl£t In fre fiJouln tome ill be" 
fng,tbe 15ilrcrafnre wouln not boltl tbe lann cbargen lUitb tbt~ 
)Ltufr, bccattfe tlJe ]ntctcft of tlJe lR£tl111innet m fre Wouln 
fltppo~t it, ann ft if:) a powet attneten to tbat Qfftat£, but ttll 
tOen it ts a Collateral p01n£t,tlnn in grofs quoad tbe memainner~ 
fn '(taU, \tIbtcb ate p~ecetJ£nt to it. 16ut tbat· hl not OUt 
cnfe; fo~ tbe ~urnton beee i~ not, bow tIJe }Latu wouln batte 
betm in tafe t~e lRemainnet tn fre ban bren tbe onlp ~ftate 
in beintr. ' 

Objedion, 31f tbe 1fre~llmple be l1fCcbutgetl, tben tbe meau 
Qfftate~ ate fa too: g,£l tn cafe of a Seignory Ol Condition, if 
tbe fit be ntfcbargell, tbe mean '!Eftutc~ ate fa too. Refp. g 
Power i~ Apportionable, but a Seignory oJ a Condition i~ not. 
9a a Warranty, too' it be nellcopcn rl1J to tbe fre:l1mple, pet it 
£onttnu~fS unne~'t to tue mean ~tlate~. ~bh1 tua£f Alderman 

Garraway's 
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Garraway's Cafe; g JL,eare fOl an t)Ulro~en peatg being mani"', 
tbe 1!\eballon 1tHl~ granten fo~ life, ann tbe Letfee grantell fJlu 
(fllate to btm til tOe m.eu£tuon itt jfre j ann tt was; belo. trJilt 
tbe J!.,eftfe rOJ peat~ lUas not l1ellroptD bp mretmJJ tdtb tbe 1fee; 
hccaure bp pofftbtUtp tbelLeafe fgl Hfe micrbt out~ldft tile ~etm. 
$!i>11 bert tbete is a potnblUtp tlJat tbe 1[lebctfion tn jfre milp 
[orne in poffemon ; ann pet tbe lDotnet ta not ncffrov'o uPJt. 
~o if a (\f;!ant€e in :tree of a llicnt pUtcbafe fI lKemainllcr til 
fee of tbe lLall'O nepclloing UPOIl an \!Eaure tail, tue lRent is 
not betcbp etttnct; becllufe tI)ere i£s but a ti'olftbtlttp of t{)t 
lliematnnec in 1ffu coming cuee into potTelftotl. Vide Noys 
Rep. Bramall and Cook's Cafe, Pafch. 39 Eliz. ~o mo~e in tbi!) 
cafe fiJaU tbe ~o1ftbilitp of tbe ll\emumoet in jfre comtl1!J into 
polfeifioll, Defftop the ~OWCt4 

g Second i'luellion is, mbetber tIJe feoffment ba~ tretltOp' 0 
it, 01 no r auo 31 bolO not; becaufe it "cuee toiU,; in tbC 
!feoffo?, nOI ttfetbeO to bim. 15ut t bete tG no jfeotfment ·bere 
fouun, but onIv a qcon'ilepance from tbe 15argatnee to tbe 
~enant fo~ life, 111ttb tbefe lnOltH" viz. Grant, Bargain, Sell, Re
leare, Enfeoff ann Confirm. 15ut abmitting -tue 10otoet not: 
l1effropen, caufa qua fupra.; pet bet( i~ a fo~feitute of tbe 
~1late fo~ life, anti a DifplacitllJ of aU tbe lliematltll 
l1erG. 

Objed:. W;be ~oh1£ttben ta fufpended. 
Refp. ~o; becaufe bete William baD II Right to make fucb 

a Leafc, lUbicu tg ru[tcent to fuppo~t tue 19ower. Qs if ~fll 
l1unt fOlltfe, }RematnDer to tbe t(gbt ,eits; of J. S. be Dir$ 
fetfen, tbe lRtcrbt tema~ning in tbe ~enant fo~ life t~ fufftci£l1t 
to rUppll~t tbe ~onttn!Jent 1liematnOe r: ann b)? tbe <flltrp of 
~enant fo~ Hfr, It is reOUteil togetber lUitb tue ~1late. ~o 
berf, 3lf tbe ~enant fo~ life btu .. been ntlfetfen, ann tuen ,ban 
maDe fuel) a JLeare, ann ban cntten, tuts wouln babe rellUceo tue 
lRtlJut to an gctual ~lla.te. ann bere it t£t founD, tbat tue 
~rnaltt tn taU (JEntrfD, Inbicb tetlucetb aU tbE <teaates; ann ]In, 
tet£ft~~ anD' bp COllCe.qUence tbe JL,eafe (01 3 I l'eat~ ~ ann con~ 
tlunen pro Defendente. 

Joy 
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Joy verfus Kent~ 

D Ebt upo~ an Obligation, <1!onnit~o~£n to pap fo mucb 
~onl' If fucb a ~btp teturn'D tDttbm fix Months from 

Oftend in Flanders to London, \tlbiCb tuaa mo~e bp tbe 3d part 
tban tbe LegaJ foterell: of tbe ~onp; ann tf aJe tlo not mettltu, 
tben tbe Obligation to be \loitl. ~be [)efentlllnt pteanelJ,tbtlt tbete 
tuns a Corrupt Agreemant bettnttt bimfelf anll tfJe 1&Iatntitt 
ann tbat at tbe time of tbe mnktuLJ tbe sDbUgattou, it tuniS 
8IJtreli btt\uitt tbem, tbat be ll)oull1 babe no mo~e fo~ ]]ntereft 
tban tbe )l."llu permttG, tn cafe tbe @lbtp tlJouln cller retutn; 
ann avers, tbat tbe ~btigatton tua~ cntten into bp €o'ilin, to 
ebalJe tbe Statute of Ufury, ann tb£ ~enaltp tbeuof: tlltpon 
tbiJ Averment toe ~laintttf took lltrue, ann tfJe Deftnbant 
d,murr'd. SInn tbe cnure of Demurrer 1nnfJ, brcnufe tbe 
plaintiff ban not ,tt.aberf-eb toe mutt material part of tbe De~ 
ffnnant'~·19lea; viz. tbe Corrupt Agreement: ann too tfJe 
Averment tuaJJ but tbe terult Of tt)at,anb tbe €anftnutiOtl of tbt 
Lam upon ft. gn'O tbat ruCf) 1&lea hl gOOl1, tbaugg a ~.attet 
fill'O ~gt£ement be auert'o, tubtCb i~ beftne toe SlDbligation ann 
Cltonbition tbeteof, ann tl:lbtCb n£llr6~ :tt; Vide 00.2 Ilep. 2) l. 
5 Co.Rep.69·Burt011'S Cafe. 

Hale Chief Baron: ~leatlp tbf-~ l5on1:l t~ not witbin tfJe 
Statute~,' :jfUJ tbtgt~l!Je common \11ap of Infurance, anti if tbtfS 
were uotnbp tbe Statute of Urury, t(1;ralJe woulg be 1l£l1topflJ. 
gun it (9 110t like to tb£ cafe, lllbetttbe Condition of a 130nn 
i~ to lJibe fo lUucb ~onp, if fncb Ol rUC\) a perfon be tb£n 
lUbe:; fo~ tbet£ i~ a ~tttailltv sf tbat at tbe ttme.. 'l5ut it hi 
anctttatn 'ann a <ltafualtp tDgetbet :Cucb a ~JJtp 11) Btl tuet rt
turn Ol not. 15ut be agrretJ, tbat tbe Averment 11laa \Uell taken, 
b"au{~ it btrclofea tbe manner of tbe agttttltent: attn ah 
tboullg tfJeCorrupt Agreement mtgbt ba\le 1neU -bkn travened; 
p£~ tbc Averment is traver£able too, anti tln DemUrrer to tfJe 
)l\epHcaUon naugbt: ann aftettnarn tbt ,Demurrer lt1a~ tuaiu'o 
by Confent, ann ]tfue tall~ upon tbe Averment. 

, 

Barring· 
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Barrington ver[lU the Attorn}' General) Knight and 
- Pincheon. 

U' }9on Englith Bill tbe cafe 1111:uj, tTJ It Thomas Pride, at~ (5) • 
tatnten of Treaion fo~ tbc Venti) of llimlJ Charles the 

Hrft, bp tbe late att of 12. Car.i. bp i)t~ mill tn IDltttnlJ, matle 
b£fo~eApril 1659, ban Debifen certain LanDa to be faIn fo~ 
tlJC papment pf bb.1 Debts;, ann mane biG mife finn {Jig @Oll 
<!fte(tttol~, ann tbat tbep flJoum fre bbl [[ttn perfo~m£n tn 
£ber)? particulat; ann l:ItelJ~ ~t~ ~tecuto~~ conuep'o tbe 
I.aunss in quetbon obet to Ring ann Pincheon, tn trUff. fo~ tue 
papmtnt of tbe €eftatoi~ [)ebtg: gun tubEtbct 0: no tbefe 
]L,nn'D~ fiJQuln be liable itt tbe ~tu(freg banna to tbe paplUeut of 
f)iS iD£bt~, o~ tlJoutn be fo~feitel1 bp tbe fatn Act of iltt~inder; 
Ula~ tbe m. ue{ffOI1. 

ani) -it lUaa fain bp Hale Chief Baron., tbllt if tfJere ban been 
an Interefl: tJeuifen to tbe ~tect1tola; it WOUlD babE Ineuettten 
tbe JLanns ftom Efcheating; a~ 49 Ed. ~. Ifabel Goodcheapes 
Cafe. gun it ba~ been bclD, \tbat if a man l1el1ife tbat f)i~ 
1Lanl1~ flJuU be fold by his Executors, fo~ papment of bi~ 
~ebt~, tbat tbat ltltU glue toe (fcecuto:G all Intereft ~ aa weli 
as if be {Jan llebtfel1 bia JLanna -to his Executors to be folb. 
sl)tbtrtnife tubtre be nebtfca in <!l)eneral, tbat bi~ JLanll£C Until 
be folO lDitbout raping bp wbom, tbougb fn tbat car~ tbe<fte~ 
cuto~~ mull feU, I) Hen. 7. 15ttt {Jete tile (I«e11tol1 arifetIJ upon 
tbe ~1ing ill tbe g,a of ~atUameltt, 11llJicb fanes aU Eftates~ 
Trufts ann Interefts, bOIl~ fide, made before April, 1659. Ex
cepting for Wife and Children. ann vere is but an Authority 
De1.1ifet1, ann tbat Qltltbo~itP fa to tbe Wife -and Child ~ l:tJbo ate 
Witttn tbe tuo~n~ of tbe Exception. 15ut pet it wouIn be baril to 
make Curb atl ~tPontiO",aa tl)at an <!fllate retlen upon i1 Wife 0: 
Child in Trufi for others, ann not to tbeit own Vre; llJau!)) hi; 
Excepted; o~ tbat fucO an Authority G£' tbtg,tf tbecc be no mO~f~ 
betng giben bp «lill fOJ ttc payment of Debts, "louin be ont Of 
tbt Saving.'l5ut it tna£i SlI)~l1£ten to babe it Cafe mane of it,fol toe 
Court to Qtlbtre upon. 

ann aftettnatna tbe Court tdn, tbat tbe YLann~ tilfgbt lilell 
be foro, anb tbat tbep are lnttbin tue Ptovifo of tbe faiD Ad: of 
Attainder, tnb£tbct it b£ ftPower, oJ an Intereft that paffctb bl~ 
toe Will; nnn tbat tbe payment of Debts is a goon <itol111i)e~ 
ratton; ann tbat tf one of tbem tcfufeb, tbe otbet millbt feU 
bp tbe Statll1te of 1.1 Hen,8.al1l1 tboui!b but a Power tua~ tJel)ifeb; 

altO 
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anti tbe lLonn~ lleffeil in tbe King bV Attainder; )?tt map tbev 
be ntb£fiel1. i1{tuin, 011·i11 cafe of nn Efcheat, in 49 Ed. 3.Ifabel 
Goodcheap's Cafe. ann tbe Exception tn tbe Provifo, conCctn, 
ing tbf Wife and Children, bolOS onlp tDbere an Eftate b'j mane 
to tbenT, tublcb ia not bere; nnn til tb£it own proper ufe,tubtCb 
i~ not bere neitbet. gnn Judgment tuafj lJtben accoltrinnll'. 

Anonymus. 

I J'a an gctiolt Tam quam in tbi~ flCoutt upon tbe ~tatute o.f 
U[ury, ro~ taking mo~e tbOll 61. per Cent. contra form'Stae, 

tbete wa~ a (Ill£rnfct fo~ tb£ 10lainttff. ann tt lDa~ notu mOll£tJ 
in gttdl of 3lungment, tbat it lieG not fn tbfS Cltoutt fo~ Ufury 
commttten tn London; tfJOUllb it wouln lie upon tbe Statute 
of 2.1 Jacobi. gnn tn- ttutb, tOe 3lntetcft taken bere tuas mo~e 
tban 10 I. per Cent. fo: tb£te ate Four @tatutea agafnll Urury, 
gne tn King Henry the Eight's time, a feconn in Qyeen Eliza
beth's, a tbirn in King James bhs ladgn, ann tbe laff in King 
Charles the Second's; nnn tbe Urury in tbi~ cafe etccen~ tnfJat 
anp of tbe ~tatutes; aUoltl. ann ante tbe ([oltcluUon h'J <Jije~ 
neral, contra formam Staturi, it fiJaU b£ intctttletJ contrarp tQ 
tbe fOlm of tbl1t etntute, tlllJictJ allows;) tbe largeft ]ntcreff, 
viz. 10 I. per Cent', O! at lena 8 1. per Cent. ann it fiJaU not be 
ilttenlJ£tI of toe laft etatute, lublCb anows but 61. per Cent 
anti tbfn bp tbe ~tatute (If 2. I J ac. cap-4' tuete fi)ilU be no @)uit 
upon a Penal Statute, but a~ tb.at art ilirett~9 UJbiclJ nOf~ not 
etten1l to tbe Ql:oUtt of Exchequer, unler~ tOe !lJ)ifence J,vere' 
commttt£il in Middlefex. ~Ufo Ufury is) all £!Dtfenc£ at tbt 
Common Law. 

Hale Chief Baron: JewHh Ufury IDa£> p~aDibiten at Common 
Law, bemg 40 1. per Cent. ann mOle; but no otbet. ann bere 
tije ~utt bell1g rOI taktnll mo~ llntCtcll tb£Ul 6 l. per Cent. 
iball be intelltJcn to be grolln1)en UllOll tbat e.tatute tbat rO~binS 
tpc tuking mOle tbatt 6 1. ant] bp tuat Law tin eutt 111 gi\1f11 
tn no ([Qf.ltt in llatttCltlat, ann tbetefo:e map weD be Plofecuten 
btte! ~bougfJ If a patUCUhlt ~GUtt ban brett' natmn, _ a~ in 
2.1 Jacobi, it tuoulD babe bren otbettutfe. gnn we tuiU ant Ple~ 
fume ti)Elt a §!gutt fa out of OUt 31urifntction, if we mal' far£l1" 
annfaitlp tntcnn tbat it t~ lUitbin it. gnn if tbe lLam Were 
~ero otoetlUife, mattp fucb @>lltt~ ill Com. B. WOllin be auotn£1J, 
anb It wouln be of bangetOu~ conf£qu£nce: Qnb futb urury tfJ 
tloU. fo common, tbat all m£an~ tfJat map be, mull be man, 
ufe of to P~eb£nt .tt.)5ut tbe Court tQO~ time to clluftoe, of ft. 

Th~ 
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The King verfru Margery Barnard. 

l Ja a Scire facias tbe ~afe llltl~ tbu~; viz. sDne GafeIeY,lna£) 
tn tbe ~£ar 1659, Attainted of Murther anll ~.tecuUD; 

annit ltla~ aftetwatll~ founD 111' ]nqutfitiaH, (-bat tbe faIn 
Gafeley ban lent 30!. to tbe Defenllaltt, ann rbilt tbf:Defen
Dint l11BSj inDebteD to toe faiD Gafeley fOl it. cmlbft~upolt a 
&ire facias lUa~ itfuen againll .tfJe Deftnnant, Wbo pleaDetJ, 
tbat Ibe was not inDebteD to' tbe' rainGa~ley modo & forma 
prout: gnD tbis, 3ltTue being' ttpen befole HaJe Chief Baron in 
Middlefex, be bell) clearl!'. tfJat tue act·of I2Car.2. of General 
Pardon coulD not 'bt giUen in euinence upon tbi~ 3itrue; b:ut tbat 
it otl1Jbt to baue ~bam pleaDeD; fOl tbat tfJig -iG not a ~nerql 
3llfue ltlttbin tbe ]!ntent of tbe Qct. anti ~e beln, tvat if it 
bai) bren pl~anen; it 1OOull1 babe btenn goon 15ar: 1fo~ the 
!Art ettept~ onlp tbe ®tTence, altO not tbe ~o~fettute; tubtCb fa 
parDoneD. gilD tbat ACl, a~ it ftlf tJirrcts, oUllbt to be ct~'~ 
pounl1el1 mon bentficiaUp ro~ tbe ~tfenner.· 

Doctor Blackmore's Ca(e~ 

( . , 
,7) 

H~ P1ap'il a Prohibition, fOl tbat be ltia~ p~£rentt1) in tbe (sy 
Archdeacon's Coun of Canterbury, anti tbere p~orecuteD 

to~ not cominy to ~butcb at Biddendon in tbe ~ount" of 
Ken~, 1tJbetea~ be Dwelt anO tua~ 3lnbabttant tn Suffex, out ,Of 
tbe Diocefs; ann pet wag etten to appear tbetl', contrarp to .tbe 
~tfttut£of 23 H.8. . 

3ln oppoLitlon to lUbtcb tbe gct!) ann l&locretJinlll1 in tbe 
Court Chrifiian Were p~OlJttcen ann (fjewlt ~ w(Jicb etpzer~ bim 
to babe be.m cttel1ltittbin tbe Diocefs~ anti tlJat be lUa.a refinent 
tbere at tbe time of tbe ®tfcnce committeD. 

ann bereupon tbe Court Dcdaren, tbat if a 9!3an be citen 
tnttbtn tbe Diocefi, tbougb be be not an 3lnbabftant tbete, but. 
onlp come~ tbere to ~ratJe. Ol otbeclDtfe i tbat tbf~ t~ not 
tnttbfn tfJe ~tatute of 2.3 H.8. ann tbat if It tutre otbertutrt; 
tbere mtgbt be ®tfencea committen a!l(ltnft tbe ~ccletlaatcal 
JLalll,wbtcb wouln not be pU"i(fJen at aU. 1fa~ mell waulD offenn 
in one ~otlntp, ann tben cemobe into 11l1otb'et, ann ro cCcape 
lDitb impun'p. 15ut becaufc tt tlla~ alletlgcD, tbat be tua~ teaUp 
cited out of tbe Diocefs, anti tbat It lUoulti be mane appent to 
tbe Court. Adjornatur. 

Q..q q T~r: 
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The Attorney General 7Jelfsu Fox, Baynard, 
& al'. 

'U'10on 8n Outlawry aftet 3lubgtmnt ill Debt alJainlf Tho-' 
mas Brocas Eiq; at tbe ~uit of Angelo Stoner anll bb1 

mlfe; an Extent being talun Dut tbereupon, it tuaa fDunn bp 
31nquilltion upon tbt firft of OOober; tn tbe ~eat of OUt tO~b 
One thoufand Six hUQdred Fifty and four, tbat tbe fatn Brocas 
lDa6 feireD COl Itfe or nUl£tS Lann. in Southampton; lllbfcb 
lt1ete f£ireD tuto tbe King'S tJanns, ann leafcn out un net tbt 
Exchequer Seal to tbe faib Stoner: 1mbtteupon tbe Defm, 
hants 81J Terre-Tenants pleanetl, tbat berole tbfS lInquifition 
nun §H'~ute, tbe fatnBrocas. bp a flne fur conce1flt, (If;~antell 
tbeCe Lannfl to one Abdy fOJ Five hundred years, tf be fboultJ 
to long liue: g:nb tbat Abdy nten, Inll tbat after tbe 31nquio 
lition taken, bts e.tecuto~~ nemifeD tbem to tbe Defenbant1l 
tOI Four hundred and Sixty years. flto lObfcb tbe Attorney 
General Demurten, becaufe tbe latter )Leafe appears to babe 
Ilrenmane flnce tbe 31nqutOtion ann ~£i~ute into tbe King'~ 
llan'OSI, nuting lDbitb tfme lUl enute couln be gtanten or tbe 
lLanbS fei!eb: ~o~ anp Adion of Trefpafs b~oullbt bp a 
ettanger;tbat ban 1!1tgbt ; Plowd. Com. 545, h. 19 Ed. 4-
2. .Stamf. Prerog.;6,b. ' .~ 
.~ lDbicb lUas auftsettb bp tbe Court, t~at attp one tbat bas 

an 1ellate oJ a Jaigbt, map grant tbe fame ober, if bifl ~itl£ 
lle p~celJent to tbe Outlawry: 15ut true it is, tbat tbe .erfQlt 
~utlatnen cannot bp tts otun iItt tJeft8t tbe King'S 3lnttrea; 
llut a etc an get , tbat bl1fJ J1igbt, map ; fo~ elfe it tuoulb be 
!letp mif'~tebouS. 

Nota hoc; becaufe it is conttatp to tbe CItoutre of tfJe €Outt 
ot ExchtqQcr, ft~ 31 balle bmt mfolmelJ. 



Trin. 17 Car. II. in Scaccario. 

The Countefs Dowager of Pembroke verfru the Earl 
of Burlington. 

U100n a Demurrer to an Englifh Bill, ft was bell1 b~ Hale ( 10) 
Chief Baron, tbat Return of Writs map be tlaimtb b)! 

Preicription, aa apptttainfng to a Mannor: Qnn (0 it appeat~ 
in Qyo Warranto 2. in 41 Eliz. Wbere tbe Law hl 
anmitte'tl to be fa; tbOUlJb tbe Prefcription tbere tuaG not (DeU 
lain to entitle tbe partp to it. l5ut mOle efpectaUp lUap it be 
tlafmetJ , as appertatl1inll to an Honour ; a£l was beln ~n 
19 Jac. in Howard's Cafe; in tbe 4tafe of tbe Honour of Clup. 
~Ol Honours babe mo:e large 31ncincttta, tfjnll Mannors babe. 
1gebeln furtbet, tbat againt1 a Pernor tbe t&latntitl" nrenen not 
fi)etD bow be clatm'l1 tbat ~li\lilenge. 15ut in a Qyo Warraato, 
ltlbtte tbe i)efenttant muff make a ~itle, be OUlJbt to fiJetu tt4' 
Vide 9 Rep. The Cafe of the" Abbot of Strata Marcella 2.9. 
gnn toe "gutt rul'o tbe €ofe aCColninglp. 

For fome following Terms 'he Author JJla5 A.bfellt~· 
propter regritudineln. 

Qq q 2, Dc 



De Termino S.Trinitatis, Anno I 8 Car. II. 
RegiSe 

In Scaccario. 

The Attorney General verfusBellon. 

, 

I
~ a Scire fa. cias upon a Secogniiance fOl ilient ann farm 
of tbe Excife, aa Farmer tbeteof; be pleanetl tbe act or 
~elleral Jj3attJon 12. Car. 2. lUbtcb e.tceptfJ tbe lIient, but 

110t tbe !fgtcuritp: gnn bp an ~tplanato~p gct mane Anno 
t 5 Car. 2.· tfje ~eclttitiefJ of tbeit ~ut£tte9 \nne mane Hable, 
but notbing t~ fain of tbe fatmet£S own ~eCUtitie~. lBut 
tbe ~Olttt belt} tbat a fortiori toe farmer"a own ~fCUttttes 
fiJouln be liable, becaufe 'be (ftplanatozp get mentiona tbe @>f~ 
(urttte£s of tbe ~ttt£tica onl1': gnD it is fitollgl" implten bp 
omitting tbem out of tbe lattet Ad, tbat tbe ~atliament ban 
110 Doubt UPOll tbem, but tlJat tbe)) were <f.rC£lltCll out of tbe 
Act of Oblivion. lBefinc£s, tbe ~ecutitteSJ of farlller£) ann 
tueir 8uretieg ore but tbe fame @>ecurtttea in Law, fo~ oU 
ate talltnripal~ tuftb tcfpcct to tlJe King. gnn £il1Cl~ tbe $)urc~ 
ties ate bQlmll, a fortiori, tbe t0~tnctpat~ fbuU.anti 3lu'O!1ntent 
\Ua~ giben accO~ninglp. 

Dennis verfus Loving. 

I f:i EjeGtione firma! fo~ a ~tffuuJJ~ ill W efiminfierfn Middle
{ex: iJllpon a ~pccial ~etntct tbe Gtafe Wag tbU9; viz. 

I(1!ioe Office of one of tb~ Tellers tn toe Exchequer tua£j granten 
tn Reverfion bp tbe latc King Charles to one Squibb, Habendum 
to btnt ann bta Affigns tlUting uta ltfe, ann tl.lttb a Provifo tbat 
tbe Grantee llJonln not intetmennle fn tbe fain SlL)ffice, b£fo~e be 
ball ~tuen ~ccutitp Witb @luretiea to tbe Lord Treafurc:r. Gl:~e 
Grantee befo~e anmlttance O~ fecutttp giuen .. <I3~anten tbe Office 
(JUtt in 1Rebcrliol1 to anotbet; tiJttl tbe Office becomcS) void, 
ann tbe King grant~ it to toe Defendant, tubo cntteb tnto tbe 
I~oure belonging to it, anti tbe Affignee entten upon btm ann 
affilltl'O to tbe Plaintiff. 

Serjeant 



Trin. I 8 Car. II. in Scaccario. 
Serjeant Glynn pro Qger .. ®atJe tlJefe ~oit1tf5 tn t~tg rafe ; 

Firft, mbEtber tbta Office be Affignable t Secondly, mij~, 
tbet tf tt can be afftgnen, vrt an gm~nmellt be !Joan, tbat 
irJ mane bp a perron, mbo ba~ not been admitted r Thirdly, 
Wbetb£t tbf~ Affignment be a Forfeiture of tbe Office 1l11tbm 
tbe Provi[o? Fourthly, If fo, tubetbet a Scire facias o~ (tnnmlJ 
un Office be tequiOte to en£lbie tbe King, to take anuant:'!~e of 
tbe 1fo~fettur£. Fifthly, mu£tber toe Special Verdict, fupplp 
tbe \uant of on Office Ol Scire facias. 

Firfi, ~be Office t~ gfftgllablr, tIp reufon of tbe 1no~n Affigns 
in tte Patent. lBut £Ife It Wouln not bi1ue breu amgnable, 
betng an ®tfice of Trull, tubtcl) concern£) the King In bia Re
venue: ~ome Offices ate in tbett ltatUl'c Affignablc,.1Uitbout tbe 
lUOlO Affigns, ann fome not. aaa Parkeriliip t~ an ®ff:~e ar~ 
fignable 111 lt9 nature, being an SlDffice of profit: SlDtbe tSi. are 
not, viz. SlDfficc,G of publick Trull, aa tbhl bcre tS1. vide 5 Ed. 
4· 3· 19 Hen,6'34' 1 I Ed. 4. I;Z.. 10 Ed. 4' 14. fo.Offices lJrant~ 
en to mcn, tbclt Heirs anO Affigns ate Affignable: ga 9 Rep. 
97. b. atnultteo in cafe of il Shrivalcy. gun tbere i9 no mcon
ucnicnce in (uch cafe; fo~ if atTIlJl1CD to an unut petron, tbe 
Court can rcfufe to 'annut bim. vide Dyer 150. I I Ed.4. 2. 

Object. 3lt cantlot be atrtgllcD in tOh; cafc, becaufe tbzn tbe 
intentton of tbe Patent tutU be ftufftatel1; tubicb t~, tbat SSUtt10 
ticS1 llJaU be giucll b£fo~e an)? ererctre of tbe Office. 

Refp. tb£ a{ftgnre map ann mull petfOlm toat, vide Lit. 97· 
and 5 Rep. Goodale's Ca[e~ 

Secondly, -ar:be Affignment fr; Boon befo~e Admiffion; ro~ 
gnmtffton r£lnte~ to tbe Exerci[e of tOe {fi)tfu:~ onlp, ann not 
to tf)e Interefr in it; ann tte Interefl: pa{fetb bp tbe <5~ant: ®~ 
tbettutfe it tfJ in Qtafe~, lUbere tbe Qllmttrton «{bess tJ]e bet!, 
Intereft it felf. 95 in cafe of tbe Prothonotaries, 01 of a Co
py-hold, 39 Hen. 6. 34. 9 Ed. 4.4, 5· 

Thirdly, 'm:bCte is no Forfeiture in tbf~ cafe, fo~ tbett t~ no 
£rerctfe of tbe Office b£fo~e Admiffion: anll tbe entrp into tbe 
$oufe tG not all entermetJling in tl)e Office: ~O~ tbat is; no 
(lCtecution of, 02 (fnttp upon tbE Office, but upon a tbinll tbat 
i~ apprttnlltlt to tlJe Office, Vida PI. Com. 178. b. 169' 4 Rep. 
33. 3 Cro. 18. Conditioas tbat n'\1ea~ ~llatef$ ate taken 
firidly, 

Fourthly, anUlitting tbere wete a Forfeiture, pet a Scire fa
cias, 0: finding an Office ta trqutfitr, Vid. 9 Rep.95. 96. PI. 
Com. 489'2. Rep. 51. 4Rep. 4. tbe Sadltrs Cafe. 

Fifthly, 



T rin. ,8 Car.II. in Scaccario. 

Fifthly, ~be 'Ia£tnttt cannot fupplp tbhl nefect~. btCaufe * 
Firft, Jf!l£ttber tbe Ring no~ tfJ£ Patentee. ate pattltfS to ft. 
Secondly, a ilLlerntct 8lJatntl a ~ena.nt fo~ life, Is no (fbtnence 
ngainft Oim tn tbe me\)etfion~ ThudIy, lif tbe )Law be fa ; 
tf1e part)? grfeben IS lllttf)out teme]))!, lUbtcb be map babe if 
an Office lUere founn; fa~ tbat i~ Traverfable. 

Object. N. B. 38. 16 Hen. 7. I I. JJf a "~ftle appear rOJ tbt 
King, upon a ihcoatl bettni~t ctbet pattlf~, be (1)aU babe tbe 
benefit of it. 

Refp. ~fJat fa altuaJ? quoad tbe partl' to tbe mCCOll); fa: 
it is an Eftoppel to btm, a~ Hob. Rep. 12,7. ann conclunel1 pro 
~erente. 

Sir Heneage Finch Sollicitor General pro Defendente.. ~fJere 
ate 2. PllnctpallDofnts in tbe cafe. Firft, mbetber tbiS om~c 
were Affignable, if toete baD bkn no Cucb Provifo. Secondly. 
mbEtfJet tue Provifo alter tbe cafe f 
~be firft Quefiion, bns four tbfngs in it to be confineteD. 

Firft, m'lbetbtt tbe ®tftce lUollln babE been amgnabfe ~ tuttb
(Jut tbe lU01D Affigns in tbe Patent f Secondly, Ulbetber tbe 
Habendum to bra Affigns, ban mane it ~trtJJ"abte ~ Thirdly, 
mtbttuet an Qlfrghment be goon befole Admiffion f Fourthly, 
Wbetber tbe Affignee ounbt to be admitted? 

ltbe fecond QYefiion, bafS fout tDil1g~ Ukel11ife to be cona~ 
llereb. Fir1l:, mbetbet~be ProvHo be Utt implied Ol an exprefs 
Condition? Secondly, mbttber tbe Affignee be bonnn bl' it ~ 
Thirdly, 'QL:bc confcquence of tbat: Qnn Fourthly, mbat t~~ 
POfft/Oil is/l'04l-e mane upon tbe Patent taken aItogetber f 

. F~rft, ~ Office fa nat gtl',lJltnble tnit{Jottt tbe \1}0lb Affigns, 
bfcaufe ,it t~ an Office of a, great ano a pub-lick truft, Dyer j o. 
Secondly, 'QC:~e Habendum noes not altet tbe cafe, tt bcing in 
tf)e King's~Ore; fOl It .wouin be iuconbentcnt, tbat tbt l{ing 
fiJou!n iJaue an Officer In fur{) n place, iJut upon fJhu agatttl 
JJh.l , will, II Ed. 4. I. 2,1 Ed. 4· 84. nnn Habendum to tbe 
l3&ffti~re alt~bi~ Affigns, is no Otbe~ tban if it ban bren to bint 
ann ~l~ HeJrs, lUfJiclj tuouln babe bren Void, 2 I Ed. 4. 84' per 
Bryan. Hill 1652 • B.R. in Hatton's Cafe; tbe ®tfttC Of a 
GarBler Utante~ 'Witb POlUtl: to nlillte 'a [)eputp, DotS not ctt 
tC!l~ to all 9.1ftllnie, becaufe an ~ffite Of Trull. ¢bcre 1$1 no 
Plea.nent of, iln afftgnment of fncb an Office. ~o~ 1l1&bl tbtte 
au)' Curb lU010,iUS Affigns .ill tbe Patents of tbem, tin tbt trlUr; 
(If R. Car. I. Thi,rdly; 'ttbe g,mgntne'nt lrcfo~e admittance i~ 
Void: 1f'ollnbert'dnOffice requites skill, anmfttante t~ n£ctf:1 
fa,tp'; fo~ elfe tbete can be no ftaminaUon of tbe ~tftcet'S abf
Irtttb~ . vIde 5 Ed'4- ann tf tt toerE otbCtttJtfc, tbe amlJnre migbt 
babe a 6000 ~ttlf, tbougb t~e ~tft!Jnol ban none btmfelf, Vide 

Hob. 14.8. 
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Hob. 148. Fourthly, fitbe Stat. de Scaccario requtr£~ anmit~ 
tance (r~ tbe tnOltH, of it) befolt (JJ;nttl' (nto tbe $oufe. 
fo~ tbt fecond Queftion. Firfr,a.Provi[o h:s modus donation is,; 

ann mo~e tban tbe JLatu implie~. Vide 7 Ecf.6.c. r. ann tbe Pro
vifo bett uaties; ftom tfJe ~tatute in tblre tefpectg. Firft, 
itf}e (utrfcte"cl' of tbe @)uttttea fa trpable 11), tbe Patent, hI' 
tbc Lord Treafurer: 'QI:b£t£ bp tbe Court. Secondly, Two 
@)utette~ ate all tbe ~ht requirer>; 1gere ute mO)t? Thirdlyj 
'€be Tr~afurer ta to netetmin tnbat fum tbe ilDfficct ann fJtu 
~tltetiea ate to become bounn in; 15p tf]e Stat, tbe Court ta to 
l1etnmin it. Fourthly, '([be Affignee ia not In tbhl cafe bount! 
bp tbe Condition. Firft, ~bC Provifo l1Jall be taken fl:riCtly in 
tbe King's <!tafe ; ann an QtThJnf£ iSl not namen: Dyer 65, and 
Moor's· Rep. PI. 4·. Andcrfon's RW .. 12.4. Latch 16. Dyer 66. 
Secondly, ~f,£ alftgnre cannot pftfolm it. Vide 7 E4 Q. c. I. 

C6ndition de Recognifance. gnn tbe Stat. de Scactario £.t~ 
tenn~ Ol1ip to ~ft'tcets. glfo bt i~ not Ipablc in f«to man· 
lJ£t aa tbe King t£qutte~ bp it. Third (!l:onfiocration ill 
toe' (onfrquence of tbi~, 1tlbicb i~ bet1' Plcju'Oichll to toe King; 
ann tberefol£ tbt Court tutU not permit it. Vide Hob. Rep. 335. 
Vide 5 Rep. Knight's Cafe, 7 Rep. Englefield's Cafe, Ye1. 207. 

I Hen.,. 2.4. 35 Hen. 6. 34· and 4 Car. Sir William Brockman's 
Cafe, in Scaccario. 

1fo~ tbe fourth Confidetation; tbe Provifo muff be fo £t_ 
pounnen a~ to be a qualification of tbe elant , ann tbe 
powet of amgning to take place, aftet ~ecut1tp giben llnn not 
befol£. gnn Hob. Rep. 170 . is-; not Law, aa appeatSS Co. 4" 
Rep. Dumport'sCafe, ann Mich. 1655. B. R. Fox'sCafe, (ncb is 
P.rovifo \Uaa anjungen to be goon, agatntl tbat ftutlJoaitp in 
Hob. ann tbif.'f ~tftc£ if.'f not in ita OUln nature 9lfignable : 
Slt)tbettuife, if it were rucb. gnn conclunen pro Defen.;. 
dente. , 

gftettuatna in Eafter Term 19 Car. 2.. ~be Defendant P~ll~' 
tuteD a Klttt de Rege Inconfulto, nft£cun to tbhl Court to fur,l 
teart PIOCeel1ing, aftet tbe cafe ball bren ncbaten on boto fine~, 
ann tbat tbe Court tlltte rfanp to neltbet tfjetr 3\Ut1gment53; 
lDbtcb meit tnn~ IltoU}ll1etJ upon an 3lnquititfon, ann is 
feifute of tbe IDffic£ into tb£ King's banll£S {OJ a fo~fefturr, anll 
a .lea to tbe 31nquUltion, ann a 3!Ulllment tb£teupon in Chan
cery fo~ tbe King: Glbicb 31nqumtton tuaa taken aftet tbe epe~ 
tial 1Illetnttt, -anD tbe ~tgumeuta in tbe cafe; ann tIJe Court 
aUotuetJ of tbe Wttt de benccae, anti lJa\1£ a Dap to tl)ew 
s"ufe, &c. 

427 
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~b£ [[ltft containetl ann ret fo~tb tbe Patent of tbe 29,~of 
Jan. 14 Car. 'l5l? \t1bicb Patent. tbe ~fftce of 011£ Of. tbe f?ur 
Tellers in tbe Exchequer, 11la£S grallten to Arthur Squib JUnIor, 
In 1l1ebetfion, Habendum to fJim ann bi~ Affigns fOl bt~ Ufe, to 
be etetcifetl bp btm O~ bt~ [)£putp lllttb aU p~otits, JfkfJ anll 
regatnrj tb£t£unto belonging ; tnitb a Proviro not to etercife toe 
fain SlDffice, tlU be fiJoutn babe giben futfictent ~ecuttt!', witb 
~ut£ttes bp 1Iiccogntfance o~ SlDblUJatton, rucb as tbe Trea· 
furer or Chancellor of tIJe Exchequer filouln tbink fit fOl mak
ing bi~ accountss; ~fJat on tbe 2.8 of May 1658. Arthur Squib 
Senior, one or tbz Tellers bietJ, ann tbat tbereupon Arthur Squib 
Junior clatmen tbe faiD SlDfflCe, ann toe p~Ofits thereunto' bE" 
longing. '<toat on tbe 14 of Sept. 1 5 Car. 2. •. an SlDfftce lUafS 
founn berO~e Sir Anthony Jackfon ann otbet~ GtommifilonetS$ 
upon SlDatb, tbat tbe fain Arthur Junior ban not etetctfeb tile 
fain Office, t10~ taken the Oaths of Supremacy ann Allegiante, 
nnn that pet be (Jan taken!feg btlongtng to tbe SJDtftu, amount~ 
ing to III 1. tuitbout taking tbe ~atb fo~ nue <!Ctccution of 
tbe SlDffice. 'W::bat tbe 17 of April 16 Car. 2.. Edward Squib 
tame ann plcanen to tbi~ 31nquitltlolt, a£s Affignee of tbe Cain 
Arthur Squib Junior, tbat Oll tbe 2.1, of Feb. 16;3, tbe (aib Af
thur Junior, ban alitllu£tl obet to bim ~be fain SlDffice,tuitb tbe 
Il~otit~ tbereuuto belonging, ann lbat Arth~ Squib Junior is 
pet aUbe. 'QL:bat upon tbi~ 101£0 3lutlgment, tua~ gibell in the 
Court of Chancery, tl)at toe rain SlDffice tun~ fo~feitetJ, ann tbat 
it ll)oulb be fc'~en into tfie King bann~: anti tbat tb£ King t~ 
il1ro~men, tbat tunc i£) an Eject'ment nepcnnfng in tbiSj Ct)urt be
twirt tbe fain pnttie~,ut fupra, f01 a $oure belonginG to tbe fain 
Office, upon tbe berniCe oftbe faib Edward Squib; ano tbereUIlOl1 
requiteD tbe Court not to p~occen in toe caufe, Rege Inconfulto. 

gnn the ~ucnton tuna, tDbetber tbifl [([(tit «louin be aUotu~ 
en, g~ not'; ann 1Ubetber the Court mfgbt Plocren t thiS Writ 
notwitbl'falloing ? 

Hardres fo: tilt Plaintiff ill t~ attion, conceibeb tbe (Writ 
ougbt nut to be aOoweb.' . 

Firft, ttbt~ (~rtt i~ itl t&e l1ature of ~11 Aid-prayer. 9 Rep. 
17· a. Ann Bedmgfield s Cafe. ann ft l~ tbtte calleb a Cir
cumfpede agatis. ~OlU it IS a, contlant rule in OUt ')6ookg, 
tbat ,tbere tlJaU be 110 .,'lid-prayer of tbe King tubUE too 
King;' con receibe no Plejunice tlOl mfrcbief; ann tb£tefo~e it 
IS$ antut1gen, 4 Hen. 7· I. tbat if tbe King commit~ tbe CUtlObp 
of aGard, anb thE Qtollltllitt£E bfimPleantb, tbnt be fiJaU nat 
babe Aid of tbe' King: '15ecaufe tbe King lofeB notbil1g: 
G;bougb Livery be to be fuen out of tbe King's !panna. ~I:I 
tbe~\uire) \l.lb£.te a Rent'~ tefet\letl to tbe King. 9 Hen. 6. '"0.6 I. 

- antl 



_$ 

T rin. 1 g Car. II. in S caccario. 

nnb Co ate aU fbe 13ooltu, tfjat Aid of tI)t King fiJan not be. 
but where tbe King t~ in tJangtt of tecctllinlJ a 10[£$, !JC. o~ 
lUbete tbe King's ~cnant bag a [[(artant)? 3 5 Hen. 6. 56. 
43 Ed. 3· 3· 48 Ed. 3· 18. 49 Ed. 1. 6. 2.4 Ed. 3· 6. 37 Hen. 6.28, 
l. Hen. 7. 11. 2.1 Ed. 3. 1 9. 1 I Hen. 4. 86. 31n an Attachment: fo~ 
B Contempt, agatnft tbe Mayor ann Sheriffs of London, fo! tbat 
tbe King ban gtantetl to tbe @laintlff, tge ~tftcc of ~ea[utiniJ 
(crtain ~Ioatbg in London, taking fOl tb e fame a~ nmcl) oz 
fuCb a one took, tluting tbe Plaintiffs Ufe; tbe Defendants 
pleaneD, tbat tbep ~elO tbe City of tbe King in Fee-farm, ann 
tbat bp t.bt~ (15~anttb£ Fee·farm wouln be impaftcn, ani) p~np~ 
En .Aid of tbe King: gnn it tna~ nenten, brCBufe tbe King it; 
at no loftl; nnn tf Aid w£tC gtanUl1,tbe King mtgbt entJanlJet 
tbe tor~ of bfa tRebttfion in tbe fa ttl IDffice . 
. Objea:. '2. Hen·7.'7.b. II. b. Jln<:;rofr'sCafe; lin an Affize 
b)l3ug()t fo~ tbe ~lfice of Jarep£r of Woodl1:ock.Patk, Upatl a 
(If)~ant mane up King Ed. 4. ~be Oefendant mane a ~ttle to it, 
bp ~trtu£ of a <ll.>lant mane bP King Hen. ·7· ann Pl{tl'en Aid 
arin ban it, . tbouBb It tuna objecten, tbat botb partfc!1 dottnen 
&1' mettue (If tOe King's <Il)~at1t; ann fo tbe King at no p~£ju~ 
btc£4! . 

Reip. 3lt app£at~ bp tbc 1500k tn tbat care, tbat tDe King lUll1J 
bounn bp Warranty to make recompence; ann tbilt ll1a~ tbe 
ta·uCe WbP Aid waa aU oWen ; but tberc i~ no fUCb tbtnrr in 
out cafe. ann upon tbe fame tfafo!l in 9 Rep. 16. b. Ann Be· 
dingfield'~ ~are, 'tbi~ betp [[(ttt of Rege Inconfulto, tun~ l.lif· 
aUowtlJ In a mttt Of Dower, h!OUllbt agail1{f ·an ,ett after 
bi~ fun gge, lUba l)a11 bren in marta to tbe King. JaOl i~ tbe 
Kingbcte at un), PlcjUntce, botb tb~ claim!l of borb ~arttc~ ar· 
firm tbe King's ~ftlr; nOl Clln tOe KIng bhnf£lf totte tOe p~o(it~ 
of (ucb an ~fftce, but Ottl~ baa it tn lJim to <r>~allt. Qt~ in 
6 Hen.,7.but if tue King ban n ~itle to tbe tuinlJ it [&If) it 
ltlete otbettutfe. . 

Secon,dry, ~be Uttitin tbt~ cafe Comeg too late after a 
Special Verdia,antl tbe matter fulll' ann oftentfmea l1lfcutf't 
tn cOurt, au'll tbe Court (UUp infoJtU£lJ of aU tbt matter alren, 
11p t @)o tboC if tb£ Wttt tbaulb be aUfOmtl in tbi~ cafc, tbete 
1t1ouln be a manifell Delap, conttatp to tbe ~tatute of Magna: 
Carta" nulli negabimus, nulli differemus JUfticia!11, &c. tbe cafe 
ttl Dyer, 100. b. Colepeper verfus. . . . . . ~ ~ nora not come 
up to tb~; fo: tbere it tna~ ~endente placitoindifcuff'o; but berc 
tbt mattet ba~ .b&n Dircur~ t, nSpecial Verdict founn anb tbe 
mattet l1ebatetJ upon fqlemn /atgument.:. Jao~ tloea tb-ere ap~ 
peat to tbe Court an).' Itt1tt-lUattCt ill tbe Writ; no mo!£ tOnlt 
1Vblt ba~ bten ntfctoCetl t,n tbe p~ocrtning~ befole tUtm. ~nl1 
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in 9 Rep. in Ann Bedingfield's Cafe; tbe [rurtt of Rege Incon~ 
fulto tuaG bloug{Jt befolc 101ea pleatJel.1. 

Thirdly, tltbe Court beu ig a~ fuUp fnfoll11e'b bp tbe mat~ 
let befole tbem os bp tbe Writ, of toe King's ~ftle; fa toat 
lbe King nrr'Og be no m o~e (onfulten! QJ ntJ tbe partp ts' at I' 
p~~jUl.:HC£ bp tbiS belap; fo~ if tbe Plaintiff 01 Defc:ndant tJpe, 0: 
tbe tttm e.tpire, totte i~ all enll of tbe s.3iltter. 

Fourthly. ]ftbe Court pJoeren lUbell tbep ougbt to [ureeare, 
it t5 Error, ann a [[Irtt of Error lies upan it: ~o tbnt tbe 
King t~ at no PlejutJtce. 
~pon tbefe<15tountU3 anll 1Reafons31 Plapel1, ffJat tbe 

Court wouln nifaUOUl tue ([{tit. ann p~oeten to Judgment 
lnitf)otlt putting tbe 10attieS to male €batge. 

Mr. Stevens, Mr. Attorny and Mr. Sollicitor General, fpake 
to it on the other fide. 

In Trin. Term. 19 Car. 1. Sir Robert Atkyns grguen pro 
~er. Ql.lmitting tbat tbe Writ ·wouln lie at 0l11' time befo~e 
Judgment, ann tbat it bJill lie in Ejectment: g~ Moor~ 
Rep. Brownlows Cafe .. ann tbe c[afefS tbae ctten, ate: ann 
tbot it IS not agatnll Magna Carta; NulIi ditreremus, &c . . be, 
eaure it i~ a mtit at Common Law. vide I Cro. 490. N. B. 
153. ~£t be faib, tIJe Writ confilleD of two l()artg. Firft, a 
Cltettificate or tbe King's (title. Secondly, ~anniltolP: ttlbicb 
is as it Wete a 4tollctufion n~atull ftom tbe 10lemf[es, ann mull 
not go beponn them: fo~ tbe '(title being c£ttifien. toe Court t~ 
to 3!tl'oge upon that ann upon l1otbin~ elfe; n~ in 9 Rep. AnD 
Bedingfield's Cafe, ann it t1on; not a~prot to toe Court, tOat 
tbe King ta CanC£l'm;n ttt tbfG ~uit. ~bere ore tplre ileCOlnss 
ill tOiS rafe; Firfi~ ~tJe ~ult bete bp Ejectment. Secondly, 
~be Inquifition. Thirdly, qtbe Writ. gg fO~ tOe Inquifttiollf 

toat is naill, becllufe Seventeen Commiffioners were appotnten, 
ann tbe llnquifttion taken but bp five oftbcm: PI. Com. 19.0. 
39,3, 396 ; tbe cafe tbere tuaG fironget tbnn ours, ann pet aU 
lUaG botn: gun tf tOe InquHicion be naill, aU tbat llepel1l1SS 
upon it,. is fo tIJO~ n~ t\le @len, tb,e lunJJll1£nt, 'c. quia de
bile fundamentum faIlie opus : 9m3 ~utbo~tti£" mun be tltict
Ip purfuen; Co. Lit. 1.81. h. Dyer, 93. h. 375. b. 2.47· 21lfo tbe 
3lungment upon tbe ~llqutfitton bota not COl1CIHtle Dennys , 
inDo t~ 110 partp to tt, tbougb b~ claim untlet one tbat ts partr 
to it; fo~ fJ£ bn~ no retnenp 111' mttt rOJ Error OJ ctf)£ttntfe .. 
Hob. Rep. 70, 193' 8 Hen·4· 14· ' 9.lro tbi6 31utltmtent upontfje 
lnquilittoll tlf cllntrat1' to tbe Qa of General Pardon,1.1lbtc()· 
parnon~ tbf~ 1fOl~ttUte, ann t£l tbetcfoJc \lotn; UtetDife tbs 
Plaintiff ban commencen biSl ~utt befoJe tbe 31nquiOUon, vide' 
.1 A{f. 5. Br~ Aid de Rpy. 71 . ~O~ i~ toe King 'O"Cetne~;b"C 

·tO~ 
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tbe Defendant onlp~ bp cearon of tbf£f Patent; ann batb parties 
claim unnet tbe King. ~o tfJat in tbnt tefpett tbe King irs e(tual" 
II.' concernetJ fo~ botb. Vide 4 Infl:. I 18. gnn tbe Plainri£ffJcre 
fa a Debtor to tbt King; fo that upon tbat ilCCOUllt the King 
t~ mo~e (oncecneO on blfl bebalf. Vide I I Hen-4. 86. I 5 Hen. 7. 
16. faol is tbere anv rncb ~ttle bae aSl tbe [[lIlt rectus; 
COl tbe lLattit teclt£Ji a JLeafe fo~ 4 "rat~, tnbereaa tbe JLeafe 
was fOl 7 peatSJ, il~ appeara bp tbt JKecolo; ann fo COltc(utlen 
pro ~er. 

Winnington pro Defendente. ee alJtknJ tbat if tbe mtrft 
ban ret fOltb no 'aliitle, it woulD babe bt'tll witbin Magna Charta. 
c. "'9. IObtcb Wag maoe OlJOfnli General Writs of Prerogative; 
lnb£t£tuttfJ tllJreeJi 2, Ed. 3. c. 8. 16ut a mrit that ntrctore~ il 
Special Tile i~ alJatn{f no lLaw, a~ tbi~ Writ tJOta ; it iSS 
an Aid pryer & aliquid amplius. 2. I Ed. 344. N. B. 1;3. ')Sur 
becaufe biS \ttgument onlp atmel1 at tbe anfw£rtnlJ of fome 
Objed:ions, tbat ban firen mane befolt, 31 Will not relate it. 
Qno efpeclallp btcaufe it wng faib bp tbe Lord Chief Baron 
Hales, ano agreeo to bp tbe Court, tbat tbiS Writ coUIO not 
be iIlolt1etJ, beC4ufe it 111na IJI:OU1l0£11 upon n void Inquitition; 
gnnpon a euit of lUbtcb tbere ttf no meco~l1 bere; tbe 
lI:enre upon mcco:n bere betl1lJ a lLenfe fOI 7 peat~, ann tbe 
Beco:11 reciteD beinlJ of a ~uit upon a Leafe fOJ 4 pe&ltfJ: 
§eo tbat tbhl Writ cannot be matntatnetJ. 

[aOereupoll anOtbft mrit, tn tDbicb tbefe fauft~ were a, 
menneo, wafS rent, ann aUowetJ. gnb be fain tbat tb'~ 
Wttt t~ onIp tn Lien of all Aid prayer; ann becaufe it hi a 
nelap to tbr partp,be ougbt to be bearD befol£ it itl'ue out of Chan
eery. ~ut be conc£iue'O, tllnt tboulJb tbe King be equallt' con, 
cerneo ; botf) partica claimtng unnet fJtm, toot pet tbat is no 
(aufe to llap tbe Writ; itg in 2. Hen. 7. becaufe it fa fo~ tbe 
King's benefit, to baue ~iS ~~ant~ fcrueD aG roon as map be; 
fal tben trJ£ KUtg mop pleofut£ anotber; ann be fattJ, tbat tb£ 
General pardon mak£f$ notbtng in tbe caft, fo, it is not plea'DeD 
na~ come~ into tbe cafc. ano upon tbe new Writ, tk m,utee 
ll1n~ Adjourned. 

R r r " D~ 
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III 

(I) 

De "Termino Saneti HilL Anno I 8 & I 9 
Car. 11. Regis. 

. In Scaccario. 

-
The Duke of York & AI' Contr. Sir John Mar'" 

Slam Baronet & are 
. " 

U \&on a Bill in Equity,. tbe caCe appeateD to be tbu~; viz. 
ffaaek ,Pennington, tubo llla~ QttainteD of High Treafon 
bp tbe gct Of 1,2. Car. 2., amongtl otbet perfonfS, fOJ the 

$Juttb£r of King Charles the firft, maSS ~t tbe time of biG 2tt, 
tatnlJet CetJen inter alia, of a ~£truage ann 4 I ~(tt'~ of Lan'll 
in' in Norfolk, beIng €opyhold, In fre. acc01' 
bing to tbe Qtuaom of tbe ~anno~ of Winfarthing in tblJ'niD 
COUl1tp;"of lUbicb Mannor tbe Defendant lUas;J Lord, at tf1!fhue 
of tbe Q~tail1ner. gnn lUbetb£t tbefe Copyhold )Lantls were 
Forfeited bp the Qct of Attainder, Olllot, \lla~ tbe ~eftion. 
. 31n 'biss Qct tbete ate three Claufes to be confinet£lJ; Firft, 

tC[;be Cltlaufe tbat gibes tOe 1folfeitute to tbe King of all Mannors, 
MeiTuages, Lands, Tenements, Rents, Reverfions, Remainders, 
Poifeffions, Rights, Conditions, Interefts, Offices, Fees, Annui
ties a.nd all other Hereditaments, which the petron Attainted 
had the five and twentieth day of March, 1646. or at any time 
finee. And that they fhall be ill the Adual po11Cffion of the llting t 

Without Office or Inquifition. . 
, Gibe Second ig a ProvifO' ft'OtlclI in ftlbotlt or Purchafets;' 

1t1bicb p~1.line~, t{Jat nO' Grant or Conveyance,· Grants or Sur
renders by Copy,&c. (not being the millg '~, ~Ueen'l1, lBiffJOI1~ 
'or pretended Delinqe.unt6,Lands) had or made before the Z9 
day of Semptember 1659, by any the perfons Attainted$ (other 
than to their Wives , Children, Heir or Heirs,) for Mony bona 
fiDe paid or lent, &c. fhall be Impeached, Defeated, made void or 
Fr1,lftrated, but the fame fhall be enjoyed by the Purehafors,G[an~ 
tees, &c. as if this Ad had not been made. 
~b£ Third ~Ialtre t~ a laving; Ulbicb faueg to all Corpora:. 

tions and other perrons, all fuch Right and Title, and Intereft in 
L~w and Equity, which, they or any of them had or ought to 
have of, in, to or out of the Premiifes, (not in truft for the Of
fenders, nor derived by, from or under the Ofknders l {rnee the 

i5th of 
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2..S'th of March 1646) and that in every fuch cafe the entries of all 
ruch perfons are faved, notwithftanding the poifeffion of the King 
,or his Patentee. 

lin tbf~ 4tafe tbet£ ate Three ttitn{J£s confinerable •. 
i. mtbetb£t o~ no; bp tbe <3eneral tno~tI~ tn tbl! firft Clau~ 

Copyhold lands ate forfeited to tbe King? . 
Secondly, mb£tbct tbe Provi{o a'On~ an!, ffccltstb 1.1~ fOlc¢to 

tbofe <l5eneral \tlOrO!1 f 
Thirdly, 190\D tbe Saving ff,aU operate f 
S4nn'31 contet\l£ tbat tbere General \Vords of 3:11 Lands,Tene

ments and Hereditaments, bo not forfeit Copyhold Lands to tbt 
King, anti tbDt tbe Provi[o no£~ not £nlar!J£ tueu). 

~~ ro~ tbe General words or A.u Linds,Tenements, and Hered~ 
tamenfs,tbep bo not comp~t~£ Copyhold tlftlltca; bp an etPld~ 
3\Ul1gment giben itt Co. 1 Rep.Heydon's Cafe: [[lbere it tg lain 
bOUtn fo~ a mule, ~btlt General Wards tn an ACt of Parliament, 
no not tttehn to Copyholds Lands, ltlbcrc tbe Tenure, Service, 
Inreteft in tbe I,ann, o~ otbet tbing ttl p~ejuniee of tbe Lotd, 
tl~ of tbe C1tufiom of tbe Mannai tfS tberebp dltereti: gnn 
Cro.Car.pag·42.Rowden verfus Malftef, tbe fame i>b'fet\latiolt 
i~ mane bp ttr:b~re Jlunge~; ann upon tbat renrou it fa tbere 
lRefoluc'Oj ~bat Copyholds ate not tnitbill tbe Statute de Donis 
Conditionalibus; bec(1ufe tben tbe Donee tuouln bolO of tbt 
Donor t altn fo tbe ~enute be alteteD, nnn tbe L'Ofd p~eju~ 
bteeD in tbe mattJft)tp!of tbe I!"ano~ j ann cb~nlJe of Tenanti 
lUouln not fo of tell tappen; ann upon tbe fatlle tlieafon It i~ 
11ierolbcn, tbat Weftm.2.cap.2o. of Elegit: 27,Hen. 8, ca:p. 10. of 
Uies: 3 I Hen. 8. & 32 Hen. H. of Partition to be mane bp il 
mtit de Pattitione facienda:: 32 Hen. 8. cap. 28. of Lea-fes for 
i1 ycars,&c. bp Tenant in tail,&c. anD 3" Hen.S. cap. ot 
Entry for Conditions enfreint b1Grantees of Reverfions, tlo not 
ettenn to Copyhold Efiares, tubiclJ ate fironger <1tare~ tban 
tbifi of outa; fo~ tUete tbe p!ejunice to tbe Lord tfS but tempo=, 
parp; bere tt ifi fOl euer. ~pon tbe fame lieafoll it ba~ brerr 
aOjungen in Mich. 3'0 Eliz. in Su.fyard and Everard's Care,- tbat 
tbe King cannot fdle two part£i of tbe Copyhold Lands of m 
llecufant conviCt; tbougb tbe King lJa~ but a ~itte in tbat cafe 
to tbe Pernancy of tb£ 19lofit~ lluting tbe Recufancy: gun it 
WafS tbete alJtren bp tb~ ~oUtt, tlJat Copyholds wouln not baut 
brett comPlllen tuttbin·tbe ~at"tefl of Bankrupts \l1itbont Spe~ 
¢ial Words. 

Midi, 
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Mich. 33 & 34 Eliz. i~ B.C. bdb bl' Anderfon nnll W aJm1Jey ~ 
tbat if n Baron be attamten of ~eafon, tbe Feme llO£$) not 
b~ tbe Stat. of 5 Ed. 6. fO.~fett bet Dower of Copyhold Lands, 
of l11btclJ fiJe ia dowable. 

gnb Co; 4 Rep. 126. ill Beverleys Cafe abju'O~elJ, ti)at tbe 
King flJaU not baue t~e ClCuftoD)? of tbe Copyhold Lands of an 
Ideo[ fo~ tbe 1t\.eafon afo~Enlln ; tboug1) tbe Stat. de Pr~rogativa 
Regis glue btm tbe (lCuftoUP of all the Lands and T.enernen~s of 
tbe Ideot ; ann tbougb tbe tuo~n~ ar£,tbat tbe King llJaU tJaue tbe 
~uftonp of tbe lLanlJ~, of lUlJom(oebet tbep ate bolnm. 

Qnn becatlf.:: tbet£ if$ tbe fame Jaeaeon tn our <[ofr, the Law 
ought ta be tbe came. fo~ if tbe lLanns tboullJ come to tbe 
Kjng'~ bann~ bp tbi~ Attainder,. tbe Copyhold Efiate woulo be 
befttOpen, ann tbe Lord bl: p~ejutlic£lJ in biS Tenure, Fines. 
anb Services foa eurt. ' 

1I3ut on tbe otbet banlJ, tubu£ no fucbp:ejul1fc£ accrueS to 
tbe Lord, but l11bere be ts in tbe fame connttton a~ befote, 
tbere rucb general IDOlb£f tn an ACl of Parliament tuill ettrnn 
til Copy holds ; na tbe Stat of Mercon cap. I. Wefl:m.2. caP.3. 
J2. Hen~8. cap·9· & 28. sa appearG Co·4 R:ep. 26~, 30 . ero.Car. 
befole cttell l pag.42.· anti 9 Rep.Mary Prodgers Cafe lOS'. upon 
tb.£ Stat. of 4 Hen·7·oCHnes." -
~o tbat aU ttJe Qtaf£~ cttell. on tbe t.'IttJec fine.. mn" be _ an

flDeten upon tblG biftil1tttan, viz. tnbete a Prejudice tuap ac:! 
cruel to tbe Lord, ann \llfJert not. 

Cibe Second tbiug to be ~onfin£ttn, t~t iUllfJctbtt lbe Provifo 
fn tbi ~lt of Attainder, b~tt1g~ Copyhold Lands not ttccpten 
ltlftbin tbe 'l6onp of tb£ gct: gnn 3} coucctu£ it noess not fo: 
'befe Searon£; : 5 

FirQ, l5ecaufe tbe \tlOJbJJ Grants and Surrenders. &c .. map 
babe anotbet, 3lntCl1tnuent ; as tn cafe af Grants lltatle bp 
€opp of CltoUtt~JRoU bP Lords Atrain~ed , after tbe fOlfelture 
commUteD, 01 upon Efcheats t,' tbrm : fo~ aU Curb paall1lJ of 
€oppbOlil ~(fatcSJ bp Surrender, &c. me but fa map Grants 
mane bp tbe Lord,altll ate £0 pleaDeD; as appeat£S Co. 4 Rep. 
Copy hold Cafes, &c. ~bbl hl £ltOUllb to rati~fie tbofe lUOllJ5S; 
anD brlinefj, tbt Provifo tuas onnen In fabOUt of t&urcba$ 
fOJSf. 

Secondly, moans ute ofttntfmea {n(ettelJ into a Provifo; 
tboltlJb not ~ ill ttJe l50bp of tbe act "I anb rarbet to 
rati~fie lLapsmen ann fome SJembns of 19atltament not 
learneD in tbe JLaw, tban fOI anp nrcelfitp tbere t!$ of tl)em; 
l1~ app£ar~ bV mnnl' Cltare~. Co. I Rep. Porter's Cafe; fo tbc 
5 Hd.C:.16. concerning Offices: abe 26on, of tbe ~ct etten1Jf,C 
QUIp to ~ff,ct~:I in lUbtcb tbe Pl1mfnUltntton of lluftice f11 

co"t(tnetl 
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concerne'O ; ann pet tucre come~ an (!Ctccptfon of tbe ~ffice 
of Parkerfhip. . .' . 

3ln 18 & 19 Eliz. Dyer 3,4- it i tf tbere beltl, ~bat lubete'ag 
tbe Statute of Wills mane 32, Hen. 8. ba~ a Provifo fo: Feme· 
Coverts ann Infants, t\Jat tbof£ tuo~'09 are ttlle DnD fupetfttlolJ,~ ; 
becaure tbe 160np of tbe act,bp tbe mOrag All perfons,'Ootb not 
c,rtenn to tnclune per rang tbat bp )La{o ate nifabletJ. 

@)O bert tbe l1lO~lIa Grants and Surrenders bp Copy of Court~' 
Roll, were put a11'O ctownen ittto tbe Provifo, tatbet to fattafic 
fome pftfOllfJ tbat lOete J purcbarera, tbnn out of nt, 
cetntp. 

Thirdly, ]f tbe tuo~lJ!S of tbe Provifo, blotco tna!S malle fOI 
tbe benefit of tbe @;ubjcct, 100ul'O be aomitten to be all (lJ;.cpta, 
nation of tbe 150np of tOe act; tb£n wouln tue Saving be 
inbaUnatelJ, tubetebp the Rights of all Perrons are faved , which 
they had or ought to have in, to or out of the. Premiifes. 
~bfa Saving cannot be lllilintain' 0, if tbe Lord muff lofe bt~ 
Seigniory, ann bis; 1Ri\Jut to Fines ann Admittances. . 

Fourthly, ~be Ad nin not aim at tbe lor~ of anl', but of 
tbe Offender btmfelf ; etfe it Wouln baue pun{(l)en tbe Nocent 
tuitb tbe Innocenr,Rnn tuat in a£s bt~b a negtee. fOI tbe benefit 
tbat Lords of Mannors lJabe bp tlJe Copyhold Eftates belD of 
tbem, bp ttafon of Fines, Forfeitures, ann otbet Perquifites, t.s; 
tantamount to tbe 3lnteretl tbat tbe Copyholder biUlfetf bafJ in 
tbe ~cnanc!" ol in a tl1anner au llOOD anti beneficfal; ann 
rOI tbat reafon bp noubtful, geneeal ann. ambtguoUfJ \tlo~n~, 
Copyholds tlJaU not be taken to be \t1ttbin tbe Act. ~POtl 
t(Jere 1!iearon~ ann .autbo~ltie~ 3l Plap'o 3lunllment pro Defen .. 
dente. . 

Sir Edward Thurland atlJuen pro Q,gerente; but 31 11lll not 
take bt~ Argument. 

Chief Baro~: 31f tbtf) Q,Ellate be fo~frfttn, tbe Copyhold 
111m be neltropen, ann it wiU para b)) Letters Patents. ann Qat 
bp Surrender;' ann it wouln be a batn ~ontltuction to etpountJ 
an get of 10arliament, Ca nfJ to Defftop tbe 31ttteteft of an 
31nnocent perron. 

Crifpe and Pratt's Cafe, Cro. Car. Anno J 5. bafJ bren objettelJ; 
viz. tbat Copyhold Lands ate Ulitbtn tbe ~tatutta 'of 1 Jac. & 
2. I Jac. COItCerntl1~ Bankrupts, bp t£afon of tlJe \l1oJ'OSi, Lands, 
Tenements and Hereditaments, ann map ~ fain. 

Anfw. ~bore \tlo~na no nat make tbe 1l1earon; but t~ 
1aearon t~, becaufe Copyhold Eftates ate etP~£l1p mentionen tn 
tbe Statute of 13 Eliz. concerning Bankrupts; ann tb~tefo~c 
tOe aafl of King James being but fubfequent ann a'OtJ1Uonal 

.!J act~, anti bJ? \UflP Of ~~planatton , <itonfitmfttion. ann ~pp.ta .. 
batlon 
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batton of tbat Ad: of Eliz~ anti being beneficial JLalD~, fo~ tbat 
1aeafOl1 Copyholds babe {H~n bel'O wttbfn tbe -Iatet Laws, 
b£caufe tbep Ulerf ctp~£11P nameD in tbe fo~mer; but if Copy
holds ban not been l1ilsuen in tIJe Statute of 13 Eliz. tbe general 
1tJo~nll afo~t~lll£nttDnen lllouin not bilue b~ougbt tbem tuitbin 
tbe Statutes of King James.. , 

Anfw.2. ~be Lord in tfjat cafe lr; at no P~JUbfce ; ro~ tbe 
~trignee of tbe <1tommttrtonecf$ t!5 to be abmitten ann to pap 
tbe Lord bi£t Fine; lUbtcb cannot be none be te ill tOe King'Jj cafe; 
(0 tbat CZCafe comea not up to ourfJ. -

Object. Dbo llJall bone tbe Copyhold then ~ fo~ tbe Lord
is not mentionel1 tn tbe ~tatute to babe.it, but tbe King; 
ann bp IDbAt meanfSaJnU anp otbet come bp it, ann 
bOW f 

Anfw. ~bi Lord llJaU babe it a~ an Efcheat, pro defedu 
H:eredis; tbe perron Attainted being 'Dean, aun bi~ 1310Gb to:, 
tuptel1 bp tbe Attainder, ag tn cafe of Felony Ol Treafon at 
([ommon Law; tbe Lord tlJall baue tbe lLanl1 in pofI'elftan in 
lieu of bffi ftne~ anll ~etutce~, anti oU otbcr benefitSl ann 
atnlantages of bt~ ~ctgnoU7 • 

~bcte tua~ a Qrafe betluttt King ann HoJIand, tubicfi cal1l~ 
into tbe Court of King's· Bench out of Chancery 2.3 Jun. I 6 Car.
Regis: ~be 'lea fe, 1Ua~, Holland l)aO pUtcbafen a Copyhold in 
fee tn truft fo~au Alien ; ann upon ®fftcc fnUllO the King 
fetreD, to bd'Oe ~lofit~ anftncrcO to bun: ~no per Cur' it tuaSj 
not fdOble, no~ \Ua~ tbe Q);rull fo~feitel'J to tbe King; ann an 
Amoveas manum U1aS1 gtanteo Trin. 13 Car. in B. R. attll t(}e 
m.earO~ lUere,' . 

Fidl:, 16ecaufe tbell tbe Lord wouln be at a P!eju'Ofce tit lolintJ 
bis; @etu:c£s anti 1Ftnct$. 

Secondly, a l&~ejullfce ma~ arffe to a Stranger berebp, mbll 
map tlaim a ~itle to tbiS Copyhold; nnn if it wete not in toe 
King'S. fJantJ~. mtgbt fUi COl tt tn toe Lord'~ l1tomt; but tbe 
King cannot be fu£o tbue. Vide 4 Rep·30 • 14 Hen.4. .-

Thirdly, De minimis non curat lex. anD it nOta not canall 
11litb tot 19onout of tbe King to become it Copyholder. 

Fow:thly,~b£ Q.CUllOUl of tJ)e. Mannor, ano tbe ~el1ant!' at 
altU, atc tbe fOll110attOl\£s of a Copyhold Efiate; ann tbe 
King cannot be ~el1ant to an!', much ler~ ~enant at miU : 
fa~ if tbi~ 1ellate tlJoqln come to biUl J be comes in bp- 3lnqul' 
rition. 

'Qbjedr·15P. tbtfS meanf& tbc King tlliU be in a wOlfe connttton, 
tban a Suhjed-. 

Refp·ln 0 
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Refp. 31n careg tbat toucb ttlG 1ftegaht)), ann concern blm in 
point of 'onout, t~e mattet hl not great if be abate of bia 
P~otit to faue bi~ Dignttp, anti PI£Uent tub at mtlJbt be a nir~ 
paragement to bim. '<ibhl Doe~ not put bhn into n tuo~fe 
tontntion tban a @>ubject, tbougb it llmp rttm fo to no; but It 
IS male fOJ bhl19onour. gnn fo~ tbhl caufe tbE King fi)aU not 
be tfcetben ttl a meal action to nefenn bts mtgf)t, as a ~omf 
mOll petron tlJaU; occaufe tbe King cannot be n Tenant ~ 
:l.~ Ed. 3-47. 

Qft£t tbe Deatb Bf tbe ~enattt, bfS 'l3footi being C9lruptetl 
Ill' tbe Attainder,tbete ifS no great noubt, but that pro defechi 
H:£redis, tbe Lann llJaU £fcbeat to tbe Lord. lBut If tbe per:: 
fon attatnten wcrf atiue, fOlUe queftion might be mane, UJbll 
ffJouln enjop t~e 10~ofit~ DutillJJ bi~ ltCe r 

The King againfl tnt! Inhabitants of Rodley in 
Gloucejlerjhire. 

U 1&on a l5Hl in ffquttp; concetntng Common claimetl bp 
. tl]e JinbabttantfS tn tbe IjfoJeft of Sherwdod, in tertain 

'Jl,antJ~ t(J!te latdp e"clof£b bp tbe King anb bts Patentees ~ it 
being a Common bp Prefcription, anti tbe )Lanns of tbe 31nba, 
bitantss tbete being now Dt)1atfo~efteb ; ltlbetbet tbtss <!i:ommon 
b£ :DrilroptD bV tbe Deaffozeffation upon tbe etatutes of 
Charta de Fgrcll:a, Ordinatio Forefta= J & 34 Ed. I. ltlas tbe 
Q.uefiion. 

ann bp tbe ~pfnton of Baron Raynesford nnn Turner J tbe 
cn:ommoll hl IJOltC bV tbe €tPlffs ll1o,~of, tbe Statute sf 
Ordinat' Forefi:x, ann of 34 Ed.l. altn in an Iter, 8 Ed. 3. a 
3luogment \Ua~ etten in point ill a like cafe .. in tbtfS betp fo~1t 
of a Common by Prefcription. 15ut the Chief Baron Doubten 
upon tbffe <5lounDiS; viz. [)e fain tbece Were tb~ee manner flf 
~ol(<<~: Firfi, Ancient Forefts de temps dont, &c. befo:e 
Charta de Forefta, cnUen Charta Parva. tllitb teCpett to Magfla' 
Charta, lnbteb palfell in tbe fame peat. . Secondly, ~bete ate 
New Forefis mane in tbe mdgn~ of Ring Henry the Second, 
Richard the Firft, King JohQ~ &c. g third COlt of Forefts att 
fncb if) lUere partlp anctent ann pattlp netn: 3In tt\Jattl tbe 
ancient 15ounlJf$of tlJe Forefts tllere enlatge'l1, ann Cl5~ounn£s 
taken in to tbe Foreft tbat bat111o't anctentlp belongen to it. 
gnn tbat fa tbe 111ea(on of tbe ibabtn~ in 9 Hen. 3. in Charta; 
de Forefta; fabtnll aU «ommgn~ accuffomen, tbougb tbe 
)l.,nntJss of t~e ~lDnet~ tuere Diratfo~ellell bp tbe Qtt; becanr, 

~ f C tb£p 
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tlJ£p ban bren atIo~efteo III tb£ Ja.£tlln of King Hen. 2. Ol King 
John,&c. to tbe p~ejunice of ttle ~wner~ of tbe ILantl., wbo 
\Jan ([ommon tbet£; ann wfte not latgbtfullp witbtn tbe Fordl, 
ann tberefo~e it \naa but rcafoll tbilt UPOIl tue D20iIolflldtlOn 
of tbofe lLanna, tbe llDUllltr~ ft)oulo cnjop tbeit <tuflom~; 
ann tbiSl t~ rUe true grounn of t bllt @>a'iJing in tbe .act. 15ut 
ftftet\tlarn~ tn 12. Hen. 3. ann 10 Ed. (. ti)ere were otbet Peram
bulations; Ulberebp man)) Foreib wEte enlargeD, to tOe p~ell 
jut-lee of tbe ~ubjert: gnn tbereupon aftetUlatn~, in 28 Ed. I. 
tbere tunG anotbet Perambulation mane, bp tnbieb tbe illtng tOtll'l 
cei\1ell bimfelf mueb p:ejuoteen tn abltogfttll tbe 13Qunng of 
tbe fOJell, Bno (tempting ~ann~ out of tbe Forefi t \Dbteb in 
ttutb lUere part of ft. 'liJpon tbefe <li5ztebance£S on botfj ane~, 
llotb to tbe King anti Subject, oecofioneD lip tbefe perambula51 
ttons maDe aftet 9 Hen. 3. thc King anb his Suhjeds COltcetnen 
tberCln,Came to an aeCOlo ann agrrement; ann tbereupon Ann. 
~ 3 & 34 Ed. I. Ordinatio Forefta: wall mane ;. tnbetebp tt ISS 
l1eclar£il b~ affent of botb pattieS, tbat tbe DeaffolcllationG 
maDe upon tbofe @erambulationa (be tbcp thJbt o~ w~on!J) 
flJouln be quite tlifebargctl of tbe 1fo~etl: 15ut tben tbl? ~nerlJ 
of tbe <I3~ounn tnere not to babe ~omll1on tbere. 1)utfucb 
lllbo lUete content to continue tbett lLanDf$ 1llttbin tbe Fordl. 
Inere to babe Common, a~ tbep ban ufen fo~m£tlp to babe 
it. 

gun tbi~t5 tbe true ftate of tbe ~ar~ UPOll tbtre @ltatutea'. 
mbtcb b£tny atlmttten, it map be polTlbte· tbat tbe Defendants 
bere ougbt to babe Common, notlDitbaanDing tbi~ DeafTorc
fiation of tbeit Jlal1n~. fo: if tbeir lLantia were not 'Quip 
anD of ttgbt otroleffen, anD tbat tbep ban Common by Pre
kription in tbe Ford!; it wa~ not tbe il1tent of tye Ordinatio 
Forefix to toU fuel) a ~ommon. ~ut if tbep wrre tncH 
atfoJeftel) at fitll, ann aftetwftrna lltratfo~eftel) untlulp bp fame 
~£rambtllatton, tben tb£ Qtommon is loll, If tbe ®U1ner lUtU 
fJabe tbe JLantr remain Diraffo~e(ten: anti tbt~ tg tfJe true 
~eaniniJ, ann 3ltltfrPlttattoll, anl) 3lntent of tbiSj grt of 
Ordinario Forellz; ann tbiSl being ~attet of fact, anti it not 
app~attng of lDbat nature tbefe Lanna ate tbat ote nOlD Difj; 
atfo~e(fen, llOl tDbetbet tbere b£ n Common by Prefcription in 
tbe cafe; tfits QtaLlfe fa not pet ttpe fo~ a Decree, Ulbicb mull 
be mane one wap 81 otber, DSJ tbe 9J!3attet of 1faCt Ll)aU g"fOe 
U~6 Sun tbi~ tfi tbe fitCf gtOLlnn of mp Doubt. 

_oodly, 
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Secondly,tibts itt of Ordinatio Fordla: malte~ but a tempo. 
tnt!' narpenlion of tbe ((ommon lLam, viz. Co long as tbe 
1JDtnnetS or tbe lLanns tuoulo be out of tbe 101£11, & non ultra: eo tbat tbet£ cannot be in fucb a cafe an Abfolute Decree, 
0: a perpetual Injunttion. 
~p Third Rearon t~, becaure nolD bp tbe Statute of 17 Car. 

I. 16. tbe JL,anns cannot be affo~eftell again; ann tbereCole 
it WOllin be battl to take awap €ommon, UJbete It bl nue of 
tigbt. 

1fo, tbere 1l\earontt be wouln not tJcltber anp poftttbe 4)p" 
nion in tbe care, l11btCI) be Cain was a ~re of great tmpoltance, 
ann nererben anotber ktnn of argument tban upon an OJot. 
narp Demurrer in Law: mOfcb pet tbe Court nebet ttfllfetb 
to bear upon t&e leaft lJilftcultp (tbougb tfJe confequ£llCe be 
manp times of Cmall concernment,) tbat tbts €aufeOeferbtl1 
mo~e conftl1ttatton, tbln to be oet£rmtneb bp a funnen flDptnfoll 
upon tbe (geartng. 15ut btcaufe tbe Chancellor of the Ex· 
chequer, ann tbe otbec Barons wete agatnft btm; t~e Decree 
palfen pro Rege. 

t 
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De T ermil).o Pafchre, Anno I 9 Car. II . 
. ' Regis. • f-

In Scaccario. 

The Attorney General verfus Sir Henry Palmer, 
. Blronet. 

" At) Infortnation 1na~ ubtbitetl in tbe Exchequer agafuft 
(I) ; , tbe- Defendant aaHeir anti Terre-tenant of tf~ JLan~ 

.' .; Of' Sir Roger Pa:imer " tate Knight of the Bath ann 
,coiaeruf tVe ll)ouft}81b totbe t.e King Charles the Firft, 'fo~ 
631391. 18 s. 9 d. ob. tecetben bV btm ag Cotferer, ftam tbt 
1ft of Odober 1641, to tbf J.d of OCtober 1642.; ann to baue 
a lltrcobetlb~t. ~o Ulbtcb tbe Defendant pleabeD tb£ Qct of Ge
neral Pardon,tttftlle An.l2. Car. 2.. ann tbat tbe foitl ~um ts not 
tberefn ereepteD. ~o 1t1bicb tbe Attorney General teplie1:J, anll 
ret fo:tb tb~ (ftception of aU lifues, Fines, Amercements, Rents, 
and other publick Duties. levied, received and coIleded by any 
Sheriff, Underfheriff; Bayliff, Minifter, or other Officer ~ to or 
for the Ufe of the late King, &c. and not accounted for and· dif
charged; anD tbat 44853 1. I S. 2. d. ob. part of tbe rata 
~um iG UlHlCCQUnteD COl bg tbe fatn Sir Roger Palmer, aun b)! 
I)im teC£lbetl il£i Cofferer afo:efaitJ, in pur(uance 'of t\lo Acts 
mane til quinto Eliz and primo Jac. cOl1Cftnin~ papment to be 
mane, illtD to be apptp'o fo~ tbe po~ment of tbe <!Et~ence~ or 
tbe l\)oufboll1 to tbe ventll' \ltlllle of 500001. nnb tbat glftgn~ 
menu~ fi)onltJ be IlUl~e ltp t[je Lord Treafurer fo~ tbnt pUrpofe: 
gnn fet£s fOltb olfa, tbe Cfrception Of all Offences in detaining, 
imbeze1ling, or purloyning any Goods, Moneys, Chattels, or 
Jewels of rhe lare King, ~f:en or Prince, other than Srores for 
"'Shipping, and other than ruch 'Goods and Chattels, as have been· 
fold or difpofed to any Creditors of His MajeUy, anD abe"" 
tbofe ~onev.~ Co reCetbell were tbe ~ol1epss of tbe late King, 
nnn not pain O~ lain out fo: bis ufe, ann fo £tceptel1. 

~fJc Qgeftion tua~, ([tbetIJet tbe S)Danp fa ttceiben bp tbe 
Cofferer UJere excepted, 01 not I bp anI' qrUluCe tn ttJe 9a. 
gnn ] cortcefueo it WilG not £tcepte'O, nnn tberefo,e tJifc~ati£ll 
b)? tb~ Act of Pardon; fo~ tbefe JBearon~ : 

Ficfi~ 
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Firfl:, ~be act of Oblivion t~ an Qct of <l5enetal ann free 
Pardon ann 'Indemnity, ann "to be taken acco~niJ1g 8£t tbe 
1noln~ att, ann ass toe Qct etP~efretb it felf, but bcneficiallp COl 
tbe anbantagt ann benefit of aU rubject~ in 0eneral, ann aU 
Exceptioas out of it ate to be taken firidly. Hill. I I. Car. I. 

Be11'$ Cafe, Cro.Car. 32,4. tbete tuas;s an trceptiol1 out of an act 
of ~enetal1&arl1on of tbe taking ann imbezilling of tbe Iltng~ 
goong,pet tbe Felony in imbtitlltng turm wau not trcrpten. 
Cro.Cal'. Prien's Cafe 218. tbtte tnaSj all £rceptioll out of a <l5t
netftl1&atl.'lolt of Qgarc Impedits lllbfte tlJere tna~ no 3lncumbent; 
tbi51 nlu not ettentllDbere tt)£t£ tut1~ an 3!ncumbent de facto bV a 
~lurft1itp, tbO' ttJe ~tatute of 19lutalitie~ m~keSj tue fir11: 
:l6erletice ipfo faCto botn tn tbat cafe. . . 

Pafch .• ,Car.l.. lit tbiS:S Court tn a Scire facias verfus Hurchin· 
fon and Pococke rOJ 2.2.7"'1. bp tbtm recetb£n in tbe late ttme~ of 
mat, of otbetG tl,)an €oU£ctoJ~ ann €reafutttfj fO' nelt anti 
maim en €llolnier9: ~be Court in tbat caft beln tbifj fum 110t 
ercijlttn ,bp tbr General exception ~f monte~ recetben Ill' ~tea· 
{Uttt', €oUett{l19,~, in tbe late tImes Of mtilr,~c. becauf£ it 
ltlau monl' teceilJ£tl sf t-bem, anb not bl' t'bcm; ann tbnefole 't ltlaSj not tnitbtn tbt 3lntentton of tbe gct. eo 31 fap bece,tbe 
.(.ums tttetntl1 ilv t'e Cofferer at fecond hand ·of otbet BtteilJetJi 
ann €oUecttllS b!~tt't\Jtlm£nt, ate not tnitbtn tbt 3lnt£l1tiol1 DJ 
meamtllJ of anl' ttceptttlllintt}t-SS Itt. 

Secondly,]t iS$ not \tlftbflltbe Ccope of allp etception {'If Accolln; 
tants : .1f o~ tbofe etctpt{ona aim at two fOrts of Accountants. 
Firft, c.uarUtet~, 1Re,dh£ta nun <ZtoUecto~a of tbinga tn time 
of mat befole tbe 30 of January 1642., \Ubkb t1O£a not concerl1 
'OUt -ca{~. Secondly, ~o Accountants, a~ o~nt"atp ~iniffet~ 
of 1utltC(,all'11 olntnarp 1li£cethera in pais. ann it ;belJinG 
·l1Jit-b SheriffS, Underlberiffs, Bayliffs, Minifiers or other 
',Officers, \UbtCb cannot teaConabl!J be fuppofeb to £ttenn 
to rncb Superior ~fftcet~ o~ accountant~. 3If tbtl' ban bEen itl:= 
-tenb.en to ';I)«\1e bEen etceptetJ ,lUitbotlt t10ubt tbep Wouln babe 
ilkn 'l!rceptet1 bp:£tp~efa tnoJn~. 

'l\eOtltJ, 'tbefe Accountants ,become fo bp ttCdpt~ bp gmBn, 
mmt ,of ·.tbe'Lord Treafurer fOl a Plohition fo~ tbe King's 19ouf:il 
·f)otn, ,ann 'it tlJaU not be PJefumen tbat rucb r£teiPt~, bi~burr£tJ 
fttlb emplopen COl tbe matntainin~ tbe King's Ohll1- 19~Ul1JOltJlI 
tftntl'tnbtcb muff confequentlp follow tbe King btmfetf ~ llJouln 
-be eJcepteti ; but (nCb ·teceipt~ onlp aS$ no tlGt fonow ,tbC 
.I}{if!g. 

. !J:'hirdly ~ 
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Thirdly, ~bb1 gccount i~ not tnitbin tbe erception of tb£ 

lUolns Minifters or other Officers J fOJ tbiS ~fftcfr, beinlJ 
Coffercr of tlJ£ ~oullJoln, is; In 8 rupetiOl nr!rre of ~lficetS. 
ann fo tfJett accounts are niftingutllj'c in tbtf.J Court, from tbore 
of Sheriffs ann other Officers. eo tbnt fuperior SlDfficers fiJaR 
not be tomp~eb£nnen tnttbtn anp CISenetal tuo~na, aftet inferior 
SlDfficers ttPlelftn bp name; becnufe it fi)nU be tntennell, "tbat 
~f tbel' ban bam lJeOgnen to babe bren intlulletl, tbep woulD 
I)abe bren namen at fitft. Vide 2. Rep. 46. h. tbe Archbifhop of 
Canterburies Cafe, 2.2. At[ 49~ ~b£ King <Il)Jants; bona fclonum 
& qualitercunque damnatorum, tbhJ noes not ert£nD to High-
T~earon, becaufe Felony is nameD at ftta. I I Hen.6·54. b. ~be 
Statute of 8 Hen. 6. limits tbe PIOCeCs$ upon ]ntJlt£ment~ be, 
fOJ£ 31utUus of tbe peace, o~ otbtt I:ommllfion£rs in cafe or 
~uttalDJP: Gibefe lall tno~1J$$ 110 not e,ttenD to tbe. ]!uafces of 
tbe Court of King's Bench, IDbicb ate ruperiOl. 

Fourthly, Gibe Cofferer tbaU not be taken to br lnitfJfn t~e 
~enetal rcope, oJ intention of anp erceptton tn tbe get, be. 
coure tbe lllbole lJ~tft of tbe ~ctt ;9 fOl t~e benefit of tbe ~ub, 
jett ; ann like att~ babe allnaps been expounneD aCCOln. 
ingl,. 

7 R.ep. J8. h. Cecill's Cafe, 3lttmellp i~ &Jiben bp ~ 3 HCD. 8. c. 
39. to t£CO'ber Dfbt~ nue to tbe Kjng upon Obligation, tbts boel 
not e~ten'b to Obligations for performance of Covenants.Scaccario 
Mich. 16. Car. 2.. Attorny General and Holt. ~be nelD act of 
I) Car. tllbiCb Bibee tfmeDp agatnft tbe Farmers of <!frcife anD 
ttiett eUt£tif~, upon tbdt 1!lrcogntranctJ1, noes not ettenn to 
Gtommill'tonetss, betftufe tbt)) .are not nameD. 

gftetltlatll, an Trin. 21 Car. 2.. tbe Court neUbetell tbeir S[), 
pinton,. tbat tblS gccount lUas pat110neb, annlJin not com£ 
tuttbtn anp erceptfons of tbe gcr: ~ot iuitbtn tbe firft ftCep, 
tion; COl tbat (9 illttnlletl onlp of (uel) (3oons anll ~onp, aU 
tuftS once aetuaUp tn tbe King's pol1Hllon anb keepinlJ, anb 
I1Jlongfullp taken from bim, as tuas none tn tbe late tc~at~; 
~nb not of <30011S o~ ~onp belonging to tbe King, lDbtcb l11ete 
In tbe 'anns of anp otbet perron: fOJ if fucb an erpoOttoll 
Were mane, ft WoulD open a lap to Itt out aU tbfnlJS$ tbat ate 
patllonell bp tbe get, tuft(} telationto CliSo01l6 aUll ~onp. fOJ 
in a latlle (enCe monl' fn tbe bannss of tbe til, 1d, 3d,4th, S'tb" 
IJ~ 2.oth mecefber, ltJbiCb appertains; to tbe King, map be faib to 
be tbe King's .onp. ~O~ is it ltlitbin tbe otbet CftccpttOIT. 
(OJ tbe CoilCrer is a petfon of bhJbet lltank, tbananp tbat ate 
lbete nameD; anll a rupetioJ tball not be tncluDeD J tuber£ all 
infettol is Ora namen; as appears 2, Rep. in the Arcbbilllop of 
~nterburies ~fe, ftnlJ fo tbc Plea aUowelJ per CUliam.· 

Thomas 
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Thomas 1Je}f~ W ~Hers. 

I~ all Information upon tOe ~tattlte of 12 Gar. 1.. fo~ £el, (1,) 
. hug Wines tuitbout a Licenfe : -tIllpon Not·guilry pteaoen, 

u Special Verdid tna~ founn; viz. tbe 31 Utp fOUlln tlj€ Sta-
tute o( 7 Ed. 6. c. ann tbat tJp !,cttenl 1011tcntr; be.ariulJ nate 
n. Odob. Ann. 17. of <4!een Eliz. ~be mU?cn rretting tbat 
tbe Liberties ann Franchifes of tbe City, lurte p~£ju1)i(en bp ttJc 
fain Statute of Ed.6. ann iJan not bren Ulell unoetftoo'O, '(j5:am.: 
ten to t)e ~avo~ ann (lComminaltp of tbe fa to City of Lon· 
don, ~bat enetp 1ftre~n1itn, ann [[((now of n rJrtre-mnn, ann 
b£r ~UGbann· manto b~'i)e Itbertp .1lotUJttbffonntnrr tbe faill 
Statute of '7 Ed. '6. to feU mIUtc£S .tn tljett ttJOltfC41~oi eif£wuere 
~be lutP fl1unn mo~eouet, tbat -tbe City of London tuag 

an llncient (ftV, bcfo~e tbe 11, of ad-ob. 19 ,Eliz.' iHt'O tbattfje 
Defendant tuaJj a Citizen, altn ban fetur'O un ,~lpp~enti(£t1Jtp ttl 
tl \Illmtner itt London, befol£ toe 3lt1rOmmtton.:b~ougbt : ann 
tbat be kept a '\tallern in London, ann ban fOln 8 Pints of 
Sack tbere, ltlftbout a J1.,icenfe acco~nil1lJ to I 2 Car. 2. 

Ellis pro Quer. mane tUJO m.uefftona. Firfi, mbetber tbefe 
JLetters; 19atenta are goon, ann a futficient ntfp£nfation to tb& 
Citizens of London, ann tbett Succelfors tn perpetuttp ~ 

Secondly, Wbetbet tbe Statute of 12 Car. 2. noe~ not take 
it ama1', III wbetbtt it be faueo to tbem b)? tbe Provifo in tbat 
~tatutef ' 

1fol tbe Firft, 'CItbe u,ctter£s 10atents are not goon, nOJ ii1 
Cueb a IDtrp~nratton legal !, 3lt i~ granten to tbe tubole bonp of 
tbe 4ZCttp, ann ettenna to lufpenfe wttb aU gets Qf ~dtHilm£nt, 
mane anll to be mane, ann it <l5lill1t~ tbe <lttti~en9 Ilbertp to 
feU [[ltncll tn tnbat places tbep It(f, ann to ret UP ~iluettl~. 
ann anmitttng tl)l1t fuel) a $l8nt wete goon ann uaUn i"LatIJ, 
llotl11itbffanntng anl' penal act of ~atltalUent to tl)e m:ontrrttp, 
~et can it not binn a Succeeding King: 1fo~ toe i1D~igfnal of 
tbtfe Difpenfations tuttb act~ of t&arliament, be teferten ta 
Sir John Davie's Reports,ann tbc QbufeG tbere metttiolletJ. 

$tG Firfi lRcafotl, tubp tb£ fain iDtfpcnfation i~ noW of nQ 
fo~c£, tuaG becaufe tt tua~ a meet Licenfe, Inn an Authority, 
tt ue{len no 31nt£teft, ann confequenttp bien Witl) tbe illing. 
151' tbe Came meRfon, 8 Rep. 82. Q!:ommilTfonll nleD wftb tbe 
Jt\tllg. I Rep. 3- 4· ~~otertton pro Rege & SucceLToribus 
luis , naulJbt. Latch's Rep. 58. 3Jf tbe mtnn'~ <3lant 
paifetb an 3lntereft, tbe ~uccelfol£S ate bounn tbet£bp, 
otbtttutfe not. I Mar. Dyer 91 • Dav. Rep. 90. a ~lant to a 

Merc.ant 
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Merchant Alien to pav Englifh Cufioms, tl.JaU binn tpe ~u.c~ 
cetroh if numen, breaufe tbr ~utlontS' ate an 3lnbetttance In 
tb£ Q!:rowti. ~o 36 Hen. 6. 48. Dyer 52t. a <1l)~ant fOI tbe ~tnlJ 
anll bi~ €j)U(C£{fo~ll to tbe laing'S' ~cnant, tuat tbe 19£1t of 
tbe d;,·antre b1U trot be in WarlJ, is; bin.tJ.i,ng tll-tbe §eUCClf" 
fOl, becaufe tbe ~tJ}lro1!' i~ an lfnteteft tll tbe Bitt!. g ~i
cenfe to ~Uel! mull be et££uten,- tn tbt ltfe Bf tb~ iMng tOat 
~Jantf5 it~ . . 

Ob;ed-. 13ut a l-fcenfe to gUen, ftt Mortmain lUill? be eU;l 
cutell Qntr bt~ Deatg, F. N. Br. 2.1.].. Pl. Com. 457. 

Refp.;Infi.99,457.lBecoufe no Non-obfiante is t&Qullite,anll it 
is' an Intereft In tbr Bing, but tye mefne Lords ate_ not bounn 
t&et£bp; tnttb Inbtcb agtk. 43 Aff. 19. 15ut tnbete a bate 
gutbo~it!' palfetb nnb no mo~e, it t~ otbettllife. IS in tbe 
care of a Commifiion of Sewers, ann tbetefolt it i9 enacteD 
Ill' 1&arliament, tbat tbofe "ontlUttriona tlJall continue fo~ ten 
peatfJ; viz. bp 2.3 H. 8. tn Latch, Thoresby's Cafe, 2. Car. I. 

70, 71• G;be neatb of tbe .tng nitrolue~ tbe .atltament. 
I9fS Second Bearon tua~ taken from tbe Nature of tbeCe "ft

tt,t9 .ltatent~, viz. from tbeit Largnefs ann Extent: l13efnlJ ,"w 
niberCal ann petpetual. nnn enabHIl{.t tbem to fet up ag mau! 
Giallcrns a~ tbep pleafcn, ann to feU ~l1t1te~ tubecetbep moulD, 
ann at wbat PlICtS tbep lDOultr. ~bat fuel) General Difpenfa, 
tton~ lUere born in Laht j "be quoten 1 I Rep, the Cafe of Mono~ 
polies. Qnn 7 Rep. 36.37. ;the Cafe of Penal Laws. 

Thirdly, .$£ urgen tbat tbe <f)~ant not ftinting tbem to any 
number of 'OIaberna mtgbt gtbe occafioll of cftctfs; ilnn niCOl' 
bet; ann Supernumerary Taverns, be fatn, toete NufaQces 
in JLa1.1l, tubtcb couln not be llifpet,reD 1llttb. Vide I I Hen. 7~ 
I 2..~o tbe £.tcda of )Duilaing in anD neat tfie City of London 
bas ~ren pum~cn, tn tbe Star-Chamber as a Nufaoce, llot\uitb~ 
fiannln(t tbe Ktng s Licenfe. 

Fourthly, ~bta <151al1t tS$ prim~ Impre11ionis, ann tbetefOlt 
botti, ao llpprarS b!, tbe cafe,tj juff now cHell out of tbe I I 
and 7 Rep. 

ObjeCt. 2. of Hen. 7. 6. ~bettff\1 map be mane 'COl fife l1ot~ 
lUitbftanntng t~ ~tfttute of 2.3 Hen. 6.-c. 10. aun &nle otbtt 
@>tatlltt~, WblCb no £tPl£fslp fo~biD It. 

Rerp. rQ£;]1~ cafe tga cafe of a Difpcnfation D'~anten to on~ 
Man lit partlCular; tlJ£ Difpenfation In nut nfe 'i~ granteta to 
a Multitude. Refp. 2.. ~{Je j&tug I)a i5 an fllheritance in tbe 
SlDfftCf, an~ tberefo1c t(}c (J31ant tiTues out of tbf King~s Intereft:
anti tberefol£ tOo'rc-fftatnen Up an -act of ~atUamrnt, pet bp 
~ Non-obftante map be retloJrn to it'£) p~imtrt\1£ quatitv : amf.)tcfj 
I~ not Oere. Rcfp·3· ~ tbnqJ~ l1tflte tnfepnrablp anne*'t ttl 

. tbe 
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tbe €toltm map be nifpenr~n tnitb, nottuitblfannfng anp get 
of Patli~ment Plo~ibitin\J fucb iDifpenratiol1SS: Vide 12 Rep. 
I 8. ~t lit othet tbtngss \tlfJicb ate common to tbe Jaing Ullto 
bt~ eubjects, tbe laing map be tellraincn: as bI' tbe @)tntute 
Of 13 Eliz. c~nCrtnfng JLearc~; Vide Co. Rep.Magdalen Colledge 
Care. @)o tn tbe cafe of SImony, JaO Non·obftante· can makt 
a Simoniacus capable of tbe Ilbing, tbat be \Ua~ once Plerenteo 
to bp Simony: Vide I In ft. n.d. 'GJPOn tbe' fgtatute of 2. Ed. 
6, of Officers, 31n OUt cafe tl)e Bing ban no Inheritance 1 

anti tbetefole Curb a Difpenfation a~ tbi~, i~ \loin. 
Fifthly, ttbe Bing cannot transfet bf£J power· o.f btfpel1' 

ling to tbe Citp, bec~ure it f~ infepntablp ftn&tet't, to tbe 
(!Crown. 2.0 Hen. 7.8. '7 Rep. 2.;. cB~al\t to make D£nifeilS.be:a 
fo~e fo:feitllte t 0, l1 <t3,ant ,to nifpenfe tDttb 10enal l:atbs, 
~oitl. ann ttlts is fucb a ~zant; fOI e\let~ 1ftreman i~ t .. 
be Uctnfen bp tbe <ZI:ttp, ann tbe Wino\U of Q jfcreman 1~ to 
enjop tbe 1&~tull£nge.gnt1 tbep mal' anmft 1tlbom ruep tUtU 
to be frre. '.'. . 

Object. 3lt i~ a great fltuff commftten to tbe QI:ftp, tubfcb fsJ 
an ancient ann a CamoufS Q!o~polatton. , 

Ke{p. 15ut i~ communicable bp tbem to a~ mnnp aS$ tbe! 
~"~ , 

Object. lIt fSS but an gutbo~itp ann a P~i\lilenge, tnbicb i~ 
• flower of tbe QtrotDn. . 

Refp. 'Qt:be caCe in 7 Rep. 3;. fS$ a llronyer cafe tban OUtS; 
ann pet tbete tbe <I15~ant tna9111juIJl1eb \lotD. 

fO: tbe Second 10o.tnt, be bell1 tbat tbe gtt of u. Cat. i. 
ban taken alUnp tbf~ 1&~ibtlel1ge, ann repealeb tbe att of i Ed.6. 
ann tbat tOe PJtbtlcl1ge tuas not (aben bp tbeProvi(o, in tbe 
g,a of 12. Car.2.. 8nn tbat tbe Non obftante in tbe 1&atentcoultl 
not babe anl' influence upon a rubrequent JLa\U. Byer i'2.. 

Firft Rearon. 16ecQufe tbe cll5aant bete t~ not to tbe Mafter, &c~ 
of· the Company of Vintners; tf it tuere. tbe gtt flab £ttepteQ 
it, but to toe Cltitp of London" anb tbete is no CiJlant to tbc 
"intners: ' 

Second Reafon ... age mentioneb in tbe Previ(o, iS$ to be 
untJerftoon of lawful Grage; ann is (0 erp~ctreb; viz. A, 
heretofore they have lawfully ufed arid enjoyed. 

Object. ~ben tbe mentioning of tbe Mailer )Vatdens, Free
men and Commonalty of the Vintners of London, tn tbe Pro'-
YifO, tutll be \lOib; anb inl111nificant. ' 
. Refp.· Cbe fa\7ing mull 'of U£Cttlltp be boin ass to tbem, if 
tbire tuerc no <51i1nt mane to tbem: a. in PI. Com. 107. Dyet 
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Third Rearon. ~o J!!)~tbil£nll£ was intcntJen to be fabitlb, 
tbtp aft, but fucb t1£S mal' be ratren anlJ tteaten b1' a cztommon 
ann ~fUIlI Non·obftante; tbe Provifo muff not be Plefusu£D to 
(fttenn to nnp otter. g Non·obftan~e totbe Statuteoi 7 Ed.6. 
mllp be ruppofen to be faUtil bp tbe Provifo til 12. Car. 2... 'l3ut. 
tbe Non·obftante in out tafe, is tn oppofiuon to a future JLaw. 
lBefiO£S, Q Non·obftante noes not make bOU, a Jl.,aw; but tif" 
penfetb Ulttb a )i..atu pro hie & nunc. 'lOut if tbt6 Non·obftante 
be aUowen,it tutu be perpetual. mberefol£ be beliJit bOnl; anti 
not Ca\lell bp tbc Proviro, anb (onclubel1 pro Quere1'lte. 

Sir Robert Atkyns, pro Defendcnte. Ie maDe ttno _olnts; 
Firft. Cltoncetnfng tbe Prerogative of Defpen(ations. Secondly, 
czr oneern'ng tb~ Nature of this Dif penmtion tn pattfeulat. 
, fOJ tbe firft ,be CatlY, tOe i1DztlJinal anll tbe Jrlecelfitp of Dif

penfations, is tbe funDamental JLatu of tbe l.antJ. fOJ aU !l})en 
altO attss of 1&arliament are faUfble: anll tbetefole it i6 nc
tetrarp, tbat i1 poltlet of ntfpenfing ltlitb tIJttn upon oceaOon. 
llJouln be 10tJIJen ill tbe King. au ~mergen'ieg cannot be fo~e
f*n, anb tbetefo~e OUt JLaw in 3lullice anll p~unen,e gibeS tDt_ 
polDet ta tbe King. gnll if it lUcre not fo, great mtftbrefs mtgbt. 
accrue to tbe JjJetlple: ~etu JLaws ate Col tbe moll part oulp 
Probationers , anll in tnterbal~ of l&atl~atmnt~, JJreat P1tju
bite map arife bp tbtm; anlJ tlJetefo~e It fs but JUI'f tbat tbe 
King, lUho i~ tbe fountain of lluffice anlJ ~tcl', 6Joulb babe 
it potnet to tlifptl1C£ in fucb tafeJ1, COl tbe abOinUtJJ mtfcbteC anlJ 
DanlJ£t to tbe lliealm. Vide Sir Francis Bacon's Advancement 
of Learning ; anD Dr. and Stud. Sr· anb C3Qll bfmCtif inbUlgell 
DtQJel1(att1Jn~ ttl tbe Jews, lllitb t(}t pofitille I..ams or Mofes, 
os tubell be gille tbent leabe to tob tbe Egypti3Q5, ann in 
cafe 1)r 9JattpinlJ out of tbdr G;rtbes: QUQ ttJeurO~t, ttc 
190W£t of D1Cpenllnll is jullp trrmeD, t&e ~tgbt(f 1&~erOllattbc 
itt tb£ BIng. Vide 1 Inft. 2.3· Hob. Rep. 146. 155· ;; Rep. is". 
~o: \nne DtrpenfatioRS tntrotluceb bet£' bp tbe Pope, but tile 
Difp£tt(tnlJ •• ,ltn£~ appettains to tbe King IJp tbt QtommoJt~ 
lLatll, ill carea of nurfIUp. Vide 2. Hen. 7.6. and' g,Eliz. Co 6.
ef Clolth and 2. I Jac. of Monopolies, ,CounttnanceJl tlJiIl.fll 
tatOlti of Tavuns. anb tbe get tJf .nrUament noes not 
limit tbe l\(na ttl POW or time: io'1tl bp 'be fame lieafon 
tflit be ~4t It fOlliff, . bp tbe fame f)e nUlp. babe it ft' Wefl in 
petpetu1tp. Vide I Cree j47· 2. Cro. 56~ ~ tlJe numbec Gf 
40 Taverns, fS too ~rmaU fo~ fa .teat il flI:ttp, anD a ~itl 
Ulbitb bls ~o baftlp £ncreaf£o tillCetbe 7 of King Ed. 6. anti 
~quen~lp tb£m,i' tl)e mOle tea(8lt to~ .~ Patent in que
Il(on. Vide Dr. and Scud. U"7. 

&c;Olldly? 
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Secondly, gutbolitiea granteD for life of tbe (J5lantre~, ilnn 

in perpetuity babe bren t)eln rroon. jfol life of tlJe partfl!!3 ; 
Vide 2 Hen. 7.6. of ~beriffZJ fOl Hfc; an'O fOl two lLbea, Vide 
Trin. 15 Jac. I. Bridgman's Rep. J 13- upon tbe Stat. of 7 Ed. 6. 
(OnCctntng Wines, ann no crccptlon token to it.Vide Dyer '1.70. 

l11betf no time \niH; IimtteD , boUl long tbe J1icI?nfe wao to 
continue; llnn tbetcfo~e, tbat cafe '00£9 not conclUDe to Otlt§J. 
,gnn 1n Dyer 92. tlJete wanteD tOe WOlD SucceiT'ors. Vide 2 Rich. 
3. 1 J. a Uke (l1(e of a $~ilnt to the '.!titp ann tOfte ~ucceffo~g 
bp Bing Ed. 3. ~n ~tcbeqtt£t~\lJ:bomb£t cafe. ann tn Trin. 
2. Jac. I. tn an Jnfoltndtion aJJninff & alios tn 
B. R. upon tbe 7 of Ed.6. tbe betp ~otnt nom in queffion lUn~ 
ou£ttuleo, upon a Oenmttet O1Jtlinn tbc 3lnfolmer, GnU upon 
tbi~ 10ntent. 

ObjeCl. ~bf~ i~ no mo~e tban a LicenCe. 
Reip. 3lt i~ mo~e tIJan a llAcenfe. J!t it) a lLibzrtp to feU 

mlin£~, lDbicfj l1!1P 11111n mtlJbt babe !lone b£fo~e tbf:; of Ed~6. 
Without t£ftroint , n~ anp ~an map ctttctfe a lawful '(!;rnoe: 
~ntl tbe ~ttltute, tulJicb reffrninen tbat Itbettp, ts noUl let 
loaft b!, tbe ~ntel1t tn tbi~ cafe. 

Object. 3Jt tf.) an unteafonable clfj~attt, ann itt tberefo~e JRe~ 
pealeD bp 12 Car. 2.. anti t~ not fanell bp tbe Provifo. 

Refp. ~be allnantage of tue ~atent lloea not accrue to all 
tbe Ql:tttlCnG in ~ell£ral: lBut onlp to tbor~ tbat ate b~en up 
to tbe (ittanc. 

Object. (ltafefj of Commiffions ann Protections babe bren 
objCt.t£'O. . 

Refp. ~b.ofe tlJingtt ate tempo~atp in tbeic own Jaaturc : 
ann are bate autborittc~. 

Object. ~lJe multttuDe of Taverns, tnbicfJ tbil1 fLfc£nfe gibe£' 
tuap to, tel a Common Nufance; ann Common Nufances can
not be nifpenfcn witt}. 

Refp. 3lf anp nlcb mifc{Jfef bappen, it map be remeniell bp 
Qfnnttfmcnt. ')But it ta not certain tbat anp Cutb effect wtU 
enfue. gnD tbe enn nnn nefign of tbt~ Difpenfation is to te, 
mobe a mircbief, tbat waG occallonen bp tile Stat. of 7 Ed. 6. 
ann not to create a Nufance, tubtcb bp potrlbnttp map bappen 
tfnOuttb an abufe of tbe Ltbett{£slJet~bp grantell. 

Object. 15).' tbis @atent tbe llitnu'SJ 10Jcro1J8ttbe i!) trang~ 
fetten to otber~, mbfcb tOe lLatu noe§) not allotu of. 

Refp. tlo powet i~ betebp ttQ~~fetr£tt; tbtte i~ but a tiber:: 
tp \JtantetJ to tbe ~ltP of ~tettlfing a ~rabe, ass tbep mtgtJt 
babe none befole tOe Stat. of 7 Ed. 6. ann befo~ tbat ~ta. 
tute tbep mtgbt babe maoe ~en ftEe, a~ tuell ft~ tbeP (an 
noW. 

T t t ; 
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Second Point i~ upon ibC Statute of 12. Car. 2.. ~olU it 
ba~ bam t£foluen in tbtfi ~OUtt, in Stephens ann Duckworth's 
Cafe, t()at tbe Provifo i3 eff'eaual to tbis purpOrt. 

Objett'o I(!Iibe (fi)laut£e~ bete ace not menttonetl tn tbe Pro·' 
vito. 

Refp. ~be Provifo noes:; not go bp map of <IlJ~8ntil111 an 31n~ 
terdf; but foun'Or.; tn fanout of Cucb a~ tabe anbantag£, bp 
anp fopnet <l5aant. $.JI lJOt~ it refer to tbc Grant it felf, 
but to U{age. ann no ftftii£UfJ ufeb tbfs 1&~i\lilelJge, but tbe 
Cltompnnp of Vintners 0111),. ann tbifl Provifo gotS tn refiraint 
of tfJe ga, tubfcb get lRepealeb 7 of Ed.6. lDttbout tbe Provifo. 
gUb 110 ~lallre mull be inle in an act of 1&atliament, if it map 
be mane goon bp an)! tearonablr <!tol1ftcuttion. 

Object. 't[:be: 10atent is prim~ Impreffionis. 
Reip. ~bat is:; not foe Botbing is nclU, but tbe caUilllJ of 

it tn qudlton. ann ColtclUlIeti pro Defendente. 
g,ftettuatb~ ill Trin. Term, 19 Car. 2.. tbe cafe tua~ argu£b 

bp Sir Edward Turner pro ~er. anll bp Mr. Mountague prQ 
Defendente. . 

Sir Edward Turner: 
Firfi, ~bt!t Lettets:; Pate1tt~ to tbl: Cltitp ate oottJ. Cf)e 

Non-obfiante is a Jaelatation of, anll a Dt£penfatfon tuitb tb£ 
JLatD; ann tlJatattificebegun at Rome, aa appeara 12. Hen. 8.6. 
ann tn Sir John Davie's Rep. 69,71. nOJ lnafS (\l£t faboUt1n itt 
OUt JLattl. -

Secondly, ~bia Non·obll:ante t~ colttrarp to tbofe mules Qf 
Out JLa\D tbat are lattl noltm in 7 Rep. 36. 2. Ric.]. n .. antI tbe 
([are of Sheriffs ~ Men. 7. 6. noe~ not Plone OUt ([afe: !jfo: tbat 
tuna but a ttmpo~atp Dtfpenfl1fton, Ypro hie &. nunc, ann tbc 
King alone 1Ua~ concetttentbere: 'l5ut tbi~ Non-Obfiante t ss 
inejunicial to tbe SubjeCt, as men aa to tbe King. bI.' ten rOll of 
tbe large cttent of It. Vide ~ Hen. 7. 6. 2.8 Hen.8. cap. I ~. Hob. 
Rep. 46. 

Thirdly,44mfJttt a DiCpenfatfon Plocful1S ftom an Menna! 
Prerogafive of tbe'tOUln, tbere it i!i goon. Vide 7 R~p. Calvin's 
Cafe, J J Ric.?. c. l. 16 R. 2.. C. 6. in caft of ~uttbet~, ann tb£ 
'!lafe of 2, H·7·6. becftufe Jufiice ann Mercy nte tbe Ploprt gtttip 
btlt£S$ of t{)e King. Vide 8 It. 2..~. 13 H.4. c.~. Hob. Rt:p. 
14'· . 

Fourdtly, l5ut ttbere ate alro uutl1p cafeS in wblcb tfJe lUng 
cannot pifpence: ag, Firfi, mbete a tfitng is malum in • fe, ann 
Ilot malum prohibitum ·onlp. - Vide Sir John Davie'. Rep. 7 r. 
I Hea.7.3. I I Hell. 7· Il .. I I Rep. 87. Sc~ondly, Wbere tbe 
Sub~ i~ lik£wi(e concetnen; Vide 20 Ric. 3. 12.. 37 Hen. 6. $. 

7 Rep. 
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,Rep. IS. 7 Rep.IB. Hob.Rep.2.14. Thirdly, atberc tbe King\; 
~:tlnt is conttatp to tbe Common Law, tbert a Non obfiante 
noea not auaU; Vide 4 Rep. 3;. Dav. Rep.1.5. Co.Lic. f 20· de 
Simony. & Plowd.Com. 5°1., Fourthly, mtbere toe ~ul1ltck 
<!l)obetnmcnt Of tbe Jaation i~ concerneD; u.s 2 Hen-4. c. 14- of 
tbe Jurifdidion of the Admiralty, 4Inftit. I ~ 5. Fifthly, (tbil) 
100tnet is; not trall~fettable obet, as hl none bete; I. 3ln 
refpect of tbe tbing It felf: 1fol tbe ~tntute of 23 Hen.8.c. 
ano of 7 Ed. 6. (a~ appears bp tue ~~eall1ble~) were mane ta 
rUPPJefs ijJ1tce, tubtcb t~ fo~ tbe benefit of aU toe ~ubiett~; ann 
bp tbe latitune of tbis; IDtfpenfation it hluuln be in tbe POIntt' 
of tbe Q!:itp to continue tbe ~ifcbtef t'bat tna.s befole. gnn 
altbougb toe King map ntrpence in perpetuitl', tuf)ete be bafS an 
lIn(terttance; pet lUbere he bas; onlp a l&otner ano autbolitp, 
as beee, it ia otbertutre: Vide Dyer 51.b. 108. Plow. Com. 457. 
Latch .• 70,17 I. Thuresby's Cale. 2.]n refpect of tbe U111i\let~ 
faUt)? or tbe <lI>~antrea; Vide Hoh.Rep. 2. 30. ~o: anp man map 
be mane 1ftre of tbe fltttp fo~ 101. 

Second Point. lIf toe t0atent were goon o~iginaUp, vet it irs 
notu botn bp tbe act of 12. Car.2. cap. 25. tnbetebv tbe _Owet 0{ 
~tanttng Wine-LicenCes ts; platen in otbeta. lit t~ a ~ega~ 
tibe JLam anti concerns tbe King'~ 1ltebenue; ann mull tbere, 
tOle' be erpounlleti beneficiaUp fo~ tbe King. 

Object. ~btS1 1&~ibtleDge t1J Pleretb'l1 bp tbe Saving tn tbe 
Qtl'. 

Rerp.~be Saving ettentlfl onlp to tbe f8:o1p~~atfon of Vintners; 
hut tbe <5~ant bete is) to tb£City;anl1 tbe ~aulttg ettenn~ onlp to 
Cucb 10zibUe'OlJeg;aa tbepbanlawfully ufed; but tbtss l@libilenge 
Ula~ not laUlfulll' UreD b1' tbcm, becaufe tbett )lJatent fo~ it, lUa~ 
a \lofn <15:ant. 

Object. t4libe ~tntute~ of Mortmain ate objertelJ, tuitb ttlbicb 
tbe King map nt(pence, (0 a~ t9 etcct a ~etn ~oJPo:ation, anll 
gtbe tbtm power to putCbafe JLanlls;, nottllttlJftanntng (tbofe 
~tatut£g. 
~ RefP. G;ije King fs; tbere concern'o in point of lnttrell, ann 
tbat of 3\nberttance, tllbtcb i~ not btU. 

Objea.10Jertoent~ babe boon utgen in 2 Jac. in B.R. 
Refp. 1ltbere lUcte no (ncb ~ar~fj: 1)ut tn C. B. tot. ~8 I,' 

tbere is; a cztaCe, tubetetn Jungment tuas; Jllum, as; is; utgen, 
but it 1Ua~ l!P0n, n Demuttet ltlit~"t QClJument; anti 
(oncIU\lelJ pro \4!!cr. 
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-----------------------------------------Mr. Mountague pro Defendente: 

firft, Non·obfiantes ann Difpenfations nrc R milJbt inhcren't 
in tile King, 3 Inil.2 3 j. Jaol can tbta be compare1.1 to tbe Qtafes 
of Licenfes, Authorities, CommHfions, Protedions)&c. granten 
bp tl)e King: r,ffol t\Jcp ate 'Oct1unttbe ~o\t1eta, anD tUap be 
~t('cuten bp otb£tfJ, anD lIpe ttJHb tbe King; ann tCJJatll btu 
Natural Capacity. ')6ut a Di[pen[ation tp a Flower of tbe 
Politick Capacity, mf)fcb uebet ntes; anO tbetero~e no mOle 
Does a Difpenfation, if granten fOl life, ttU tiJe Deatb o.~ the 
~Iantre; Vide Hob. Rep. 155, 183. 7 Rep. 36. jl;lol tloeS tbe 
<l5lant bett operate bp map of Transferring Qnp tbing to tbe 
<itttp; but bp lllap of Difpenfation; ano tbou~iJ tt iSS not 
Transferrable, vet tt in Difpenfable: Vide 11 Hen.7. 12 .• Sir John 
Dav.Rep.7,. Stam£IOI. II Rep.86. 12. Rep. 1,8, 19. Dyer:a.7G. 
Qnn tn B. C. 16,0. it lUas beln, tbat (ucb a Difpenfation a~ 
tbtfS botb not tJetermthe lllttb tbe life of tbt King. gnn tbe 
1tiearol1~ fO: itfS ([ontinuance map be tbefe; viz. tbt firft ma~ 
be tatum from tbe Rule lafn bOlUn ln 7 Rep. J 6., ' Vide Ultellltfe 
II Rep. S8. More's Rep. 714. 2. Rich. 3.12.. I Hen. 7.3. eo fOI 
flrttne; Vide I Hen.4.cap.6. 2. Hen. 7. c.6. & ,8 Hen. 6.c. 16. 
lnbett a (\Szant to a ~an ann bi~19ett5fJtnitb a Non obllante of 
tlJe g)mttfloll of tbe balu£', ig gaol) in perpetuitp. ~o a Non
obftante of. tbe @>tatute of Mortmain ~ tltanten to a flCo~pola, 
tion, ertentlatn perpetuitp; Vide 4 A1f. Dyer 2.69- Plow. Com. 
4,7. gn1.1 in tbi~ cafe of Mortmain tbe King ba~ no ~ttle 
befo~e 1fO~ffftUt(" but a POtlHltlttl' onlp; Vide Mo, 353'& 3 ero.' 
5 12.,5' 13. ~ut 31 agrre, tulJere tbe Publicktu ultfr£ftetJ, a 
Difpenfation in botD;- afS 1 I Hen. 7. I:'. but tbat is not bert. 
anll bete t!l 110 Transferring in tbe carr, but a Relaxation; anll 
tfJe tbll1g bere lltfpel1f£tl tllttb, i~ not malum in feJ but ts tbe 
Itbettp of tbe ~ubject, tvbfcb be enjop'o be(o~e tbe Seventh of 
Edward the: Sixth. , J, , ... ::·,,~":O 

'-

Secondly, t1I:bi~ Difpenfation "ifJ f(tbEl1,b'~\De Pr~ift,;~ ill 
12. Car. 2. , "'r,-;';~' 

Firfi .. '[[Ie ure ill cftfect mttbfn toe mOlll~ ot tbt ProVif~ ; 
2~ tbe Provifo f~ U10llleQ, it Is ,aU onetn fubffance, a~,1f lU. 
were tnttbm tbe berp leUtt of it : gnu tbep tbat ate bp. »'Une 
tn tlje l'rovifo babe £lljOP'O tOe 1&lU_dleblJ~, eber fillet tbf~9th 
of Eliz.; tWlbetber f9Cb ~l1jopment _~as ,been lawful Ol n~" 
JJfPenDS upon tbe rita _oint. ,_ : v ':' ' • 

Secondly, [ae ate n't lena lUftbill tOe m~al1(n~ anll intent 
or tbe Provifo. ~be Provifo PJtbenta anv PlrjUDtce' tbat . map 
accrue bp tbe act to 1[0lPoliltfona, HnlJ tefetSJ to Ufage:. anti 
tb£ anftl1£.~ (Jiben to tbe cafe tn primo Jac;obi I. (om£~ not up 
tQ PUt ~tlrt ; fOl tbe ltlea tbete tua~ IJfOUll'QeO upon a <3~ant 

mftOe 
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mane to t\Je ~ttp in 9 EJiz. wbtcb wars but durante ~beneplacito. 
~o tbat a Jaetn <!Slant tn primo Jacohi waa netetfdtpto rUpplp 
t~nt neffct'. ~tlt out <!taCe Depentl~ upon a patent tn 19 Eliz. 
hlbttb came not in queaton tbert. @>o be tnneluneo pro Defen
de-ott: . • 

The Attorny General ver[rM' Meller. 

ll180l~ a ~Iea to, an Inqui{iti?~ upon an Extent, fo~ a Debt (3) 
amlJnen bp SIt George Blmon, tbe DefenDant Din not 

plean as Terre-tenant: 15ut pleatlel1 toat long time befo~e, (ft. 
a ~trantlet tuas reiCen in fre of tbe JLan1Ja feifetJjnnn fl'-lLeaCe 
anll JIldeafe conTlep' 0 to another in fre, que Eftate tbe D£f£n~ 
l1ant tlan, ann tca\1erfen tbe King'~ Title. ~o l1lbieb ~Iea tbe 
Attorney General nemutrctl. 

St~phens, pro Rege. ~be ~eltant ougbt to ret fOltb all 
tiS (lttttc, bectlufe it t~ trallerfablt, ann tbe King map teoUcer.: 
Wbftt part of (ttf pleafctb: gun tb£t£fo~£ Qye Eftate ia n~t a 
goon ~J.ca agatnft tbe King; Vide 7 Eci4.i6. 18 Ed. 4-). Dyer 
~~t .. 

Wilmott, pm Defendente: €bt {!Jefne (!i;tlates anb Cltonbe"l1 
ancer; are not trau£tfabtc, ann tberefoJ£ tb£!' nreb not be ret 
fo~tb; Vide 18 Ed4. 10. 30 Hen. 6. 7. gnn a .~io~ Giitle ts 
tta,uetfable Onl)? ~bete it t~ fptdaOp aUengctJ~ ~nb a Qge 
Eftate if! aUO\D'n fo~ tbe D\loitJill!.l of p~oUtitP anl1310::p'leanfng. 
'l5elloca,tbe menn <lronucpaucca map b~ loll, ann tbtn itIDiU 
be unteafonable to obUrr£ a ~an to ret tbem f.,~tb. tntl tbt 
King i~ at no 3!nconu£nie1tce beubl'; becauf~ biG Citle i£$ tta~ . 
bedel), ann fo an ]lTue tennJttJ; anD 3 Hen. 7· 2., 3- nnn Cromp:. ' 
ton's Jvrifdid:ion of Courts 198. art In point.. . 

Hale Chief Baron : [[1 £ muff not be fo arieL' bet£ in tbt cafe 
of a Debt Afiign'd to tbe King, aS$ if it were in. cafe of a {)~bt 
originally Due to tbe King; b£caufe tbe K(ng'~ Pterogative t.(Jere 
malle rubf£r\1tellt to tbe ]lnttrell' of a Slubjea. iaeitber, if 
tb£King btmfelf WEn bUt a _atttJ oJilltnaUp, oulJbt tne to be 
fo fttiLt tn tbtss cafe, as in cafc of· an lnfolmation of Intruficin;
wbere tbe King makr~ a ~itle, to bimre(l fipl(fiPi, tubfcb be 
noes not bert; bi~ onlp ~ttlt fJEte beinll; tbat Cucb on one tua~ 
(elreD, anti became .ill1Jtbten to tbe King'~ Debtol ;. gnn tlJete~: 
fo~e in tbis cafe a Qite Eftate map \\Jell be pleaben aya(nft tbt 
King. \1lttb a Traverfe of tbe King)S taJ;ttle founn bp tbe Inq1.fi
fition: (!EfpcctaUp tnben tbe [)efentlant bali ibElUn, tbat fuel) an 
911e tllaSJ tetfetl in fre, anti (onuepeolbp ILeafe ano Jaeleftfe, (ft. 

whore 
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whore Efi~te tbe [)efennant batb; Inbitb gtbe~ tbe King apPOl
tunit" fuffictellt to take 3lffHf, o~ ttnnet an 3l0'ue~ oJ to ~rabetCe 
lbe Dlfen'Oant's G::ttlr,ol tbe Qye Eftate,tnbiCb is ttaUerfable: 
9nD tb£refo~e b£r£'~ 110 ~tfcbh:r 01 ]nconbenience to tbe King, 
89 tb£r£ WoUlD be to tbe Party, if be Inete obUgen to ret fo~tb nll 
mean Conveyartces, lUbtcb percbance it is impolfible Cal btm"" 
DO; fot tb£P map be loff, o~ b£tatn'o ftOUl fJim bp otbers. lib 
pttbaps fame. uunet tnbOlll be clotmf$, tuere (eifen bv Dilfeitin ; 
lDbtcb it ifi no goon poUc,. to tlifctofe tn pleaninlJ: 16ut if anp 
lUcre fetfetJ bp Ufurpation, it migbt be Cofer; rOZ to an Ufurpation 
fome !Legal ann 3luDictai a(t~ (Qncur. lOut in caCe of an 
Intrufion,31 agtre tbe lJ.,atu to be otbettuffe; ann fo is Dyer 2. 3 8. 
to be unnetftoon. ann tbougb tbe Defennant boe~ not'· bere 
plean as Terre-Tenant; pet it appefttS Ill' the 1&feabtng tbftt 
be iss Terre-Te~ant: fOI 'e pleatJss ~e Eftate iJ ad; IUbfcb 
-bt couln not babr, if be wete not in potremon. Et Adjorna· 
tur. 

. gftethlatbB in Trinity Term 19 Car.2.. tt WBS$ atlJuetJ Blain 
bl' Mountague, pro ~erente.j . 
~be . DefentJant ougbt to llJfru bom be cante 111' biSS Cf# 

fiatE: - . 
. ' Firft,15ecaufe be is bert in tbe natute of a Plaint,iff. gUb fOb'S 
iDfbetOtp is obCetbable in tbe 'BookSS, Yiz. tbat if a ~Ia'ntiff 
makes 0 ~ttlt'to bimfelf. be mua fiJew botu ~e (OIllES bp it,onb 
110t,€ntitle bi~r£lf bp a Q.ue Efiate. ~o Q1 an Avowry, tbe 
Avowant nlUa fet fo.~tb bt~ ~ttle: 15ut tbe Defrnnallt in a 
Common perfon's cafe map tueU claim tip a Q,ye Eftate. gUll 
(0 nte Co.Lit.l2. I. 7 Ed.4·2.6. 2. Cro,67 1· 9 Rep.Baten's Cafe, 
tn cafe of a ~u{a"c£, \1lb£t£ tbe polTflllon i5 tbe fubftance • 

• ; Hen. 6. 10 .. 19 At! 19. 9 Ed. 4· 2. I Hen. 7· ,. Dyer t71, 
172.· . 

Objed'. 2. Hen.,.. I 1. 
, Refp. Bro. Qye Eilate, 6. 
Object. 3 Hen·7.1 ·1· . 
Reip. Stamford's Prerog:6]. conrP: 13dibtS$, tbne ISS no fncb 

tbinIJ as a .Que Efiate in 3 Hen. 7. 
. Secon~ly,. 9 nmtttil11J tbnt tbe Defendant in tbtSJ Cafe itJ 
p~Opetlv n Defendana anti not to be lookeD upon but a5S rucb; 
pet tne ate in tbe Kmgt~ Qtaf£ : anti tberefole be ougbt to ret 
fPltb bow be came 11! biSJ ~llate ; becaufe tbe King 'map trounCe 
anppat' of ~fS ~ttle; Vide 'l Ed. 4. 16. anti contlUlJel1 pro 
QPcr. . 

Hale 



Pafch. I 9 Car. II. in Scaccario" 
Hale Chief Baron: .uppore Meller ba£). an ~tlate b)! Dif

f-cilin, POtl woUln not bane lJim ret tbat fo~tb in bta ~ttte; fa 
tbat POll fre it. map tit incbnuctlitnt to oblige bfitt ta titfclafe .bt~ 
mean <!ton\ltpatlce~, attn un pe bow be came bp tbe QEffate. 
gnn tbe <1tafe in Dyer 1. 3 8. is tn cafe of a Leafe . for years ; 
tubtcb cannot be gain'b , but b!' alTigrimel1t o~ <lronuepance : 
15ut a 1[ee ~tmple (wbicb i~ Ottt cafe) map be gafn'a otbertntfr. 
Et Adjornatur. ", ..' .. ; 

ttbe ~afe tnafJ arlJucD agatn in Michaelmafs Term; Anno 
i9 Car.2.. SInn upan tbt 10leantnJJ£) was tbuSl; viz. 

Lincoln, 8 Jul.I5 Car. 2.Scire fac. Ufu£'D; fettfnlE (o~tb., tbat 
Sir George Henion,! tbe King'S Reteiver, lUaa il1tJebten to btnl itt 
niners ~um~ b)! tearan of bis ~tf1ce. 
~bat Roger Fulwood nnn R.Lougher; Efquires, 23 May Anno 

14 Car. I. lUereJapntlp arin fcueraUp bouun to tfJe iatn Sir Geo. 
bp )Bann in 400 L to be pain at a -nap Once paff ; tnlJtcb toa SJ 
atrtgn'n abet to tbe fain King, 12th of Odober 14 Car. I. fo~ 
ann toh1atna tbe fati£)faaton of tbat Debt. 

~bat tbe~blflJol~ nping, a Scire facias ([uEn agrdnft tbttc
cftecutol~ ,gnminUftato~g, $dt~ anD ~~ettt~tetuil1tSJ at tbe 
time of tbe itlttgnment: gun tOe @)Deritf metutritn.,· ~bat be. 
ban watneD John MeIler,~lmant of a ~e[uage ann FOrty feven 
acrc£) of 10ailute in Silby; ann Ltoriard DOl1ington, ,taJienant of'. 
nnatbet ~etruage anD Twenty acres of I;.ann, anD Twenty fix 
acte£) of 9@eanotu ann paffute, l1dtb tbe 9ppurtenilnteS, in 
Silby prxdiCt'; ann Thomas Gannock, t(1I;enarit of Jorry act£~ 
of LanD, Sixty acrea of ~canow, ann Twenty actefj of 31nlJe~ 
Innll, cum pertiriene in Sil!;y pr:tdiCf': (8bicb fain 101emitTe~ 
tbt fain Loughet Uta£' fetfen of in jfk ... at tbe ttme of tb~ Catli 
gmgnment; ann ,becaufe t(Je 1&lemtifes wer£ nat fdfen tnto 
tOe King'£) banlJ~, tbe ~betiff ttla~ commannen t~ na fa bp tbhl 
mrit; ann to enquire of, nnn to retutn ttJe patticular baltles; 
tbereof. 

([lbereupolt tbe ~beriff 'Din tetufl1 tbe ~al"e~; anti fe(fcll 
lbe . ~al1n~ inta tbe Hitig'~ bantl~. ., . 

1.)errupon Henry l,\1eller cam£~ in ann pleatJS, tbat be waG 
betebp ngnrteben, anb tbat tbe 10~emt(['e~ wete parcel of tbe 
~anol of Silby; h1beteaf Edward Kihori Efq; \l1a~ Cetretl in 
fee; nnn befng fa (dfen bp bi~ 31n'Dentute, beatinlJ natE tbe 
t7th day of May, 1.0' Jacob. nemffen to Sir John Ifham, Jo~ 
Blincoe; ann Robert Tanfield, Efquires, COl a Thoufand l!eatfS) bF 
bittue tllbereof tbep ctntten ann lUere potfdfen, 
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~bt1t nft£t1.Uatn~ tIJe fain Kirton, hp 31nnenture of l>ariJatn 

ann ~al~, naten tbe J 7th of Dec. 2'2 Jacob.- \!EnroUetJ tn Chan
cery U1itotn'fix Months. &c. nin In <tonaner~tfon of 24001. 
bargain antlfeU to John Lougher, ann toe falb R.Lougher anti 
todt 19t1r~, tbe faio ®anol ltlitb tbe -~pPuttenance~ ; hp 
\lirtue tubeteof, anll or tbe ~tatute of Ufes, 'bep were Ceifetl 
aCColotnglp. 

Gibat tfJe Iii of June 14 Car. t· tbe faib John Lougher bfetr, 
ann R.Lougher bim (utbilleD. 
~bat toe 19th of June, 14 Car. I. hefole tbe faib fdfl'iynmcltt 

bp tbe fattl Sir Geo. Benion, tbe fain R. Laugher, a.nn Mary tbe 
InmtnHtratrit of tbe fain John Lougher, bI' tbelt ]Inllenture 
llill meleafe anb confirm to tbe fatn Sir John Iiliam, Blincoe anll 
Tanfield, tbeit 0eit~, fftecutolfJ anll ~nmit1iftrato-l£;, aU tfJett 
(lEtlate, lifgbt, ~ftle, lntereft, Gtlatm anll Demann, of ann tn 
tbe fain ~ano~; bP \ltttue lUbereof tbe!' were fetren in tee 
acco~ntug(v~ 

G;bat aftetlnatn tbe 17th of Febr. 13 Car. I. tbe faib Blincoe 
ann Tanfield nien, ann Sir John Ifham rurbibelJ; anb t~Rt aftera 
warn tbe fatn Sir John lli£'O, ann tbe 1&~emUre~ Defcennel1 upon 
Sir Juftinian Hham, ass ~on ann ~ett, lUbo entren ann waf) 
Ctf'ltD ;' wlibfe Eftate tn tbe 10Jcmttrea tbe fai.n Henry Meller 
(Jatb, nnn tt4bttfttft -tb~ ~etfin of the. fain R. Lougher at tbe 
tUne of tbe faill am\Jnment, o~ a~ anp tIme after. 

fto lDbicb 10leatbe Attorney General nemurt'o, ann tbe fatu 
Meller jtl)tt1'jj illlDemurrer. 

fitbe !lnueftion mag, Glbetber O! no tbe Q1:onbepi1ltce of tfie 
{title of the faLn Henry Meller, _ bl' 8 Qse Eftate tn I0leaning. 
be goon agathtl tbc King in tbl~ cafe. ann upon toe lUbole 
~attet tOe <!taCe irs no mo~e tfjiln tuns; viz. a man pleabg, 
tfJat Cucb a one being tnlJebten to tbe King'g Receiver, (tnbo 
aft"lgnr; tbe fatl1 Debt to tbe King) ann being feffen of lLanns in 
1fre, nino befole tbe atrtgnment o~ tbe, fain Debt to tbe King, 
COnll£l1 bl£J ~ffate ober to anotb£t m1fre, mbo bien, ann tbe 
lLann i.1tfcenOttJ to bt~ »Jete, whofe Efiare tbe IDefentJant 
patb. 

ann it (ua£; argueD bp tbe Attorney General, tbat t~ 1&leR 
l!la~ not goon, fOl tbefe roOomtng meafon~: 

Firfi, 3Jf, it Inere aUom'O , it wOltH'J tenD to tbe Dfminution 
of ~be King'S jut 1&~erogatlbe, lVttb tefptrt to bi~ 1liebemw, 
lUblCb tbt~ 4tOUtt OUlJbt to fUPPOlt anll Plefetbe. 

Secondly~ 
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Secondly, lIf tbt~ be a'Omttten, it lDiU be mifcbfebou£S ann 
~nconllenient to tbe King; but tbe contratp tutU not be fo to [be 
~ubject. . 

Thirdly, 3lt iSS bepontJ aU 1iJlefi'Oent~ of 1&lcaning in Itke 
tilrf~. 

FourthJy, 9fJ tbifJ cafe ffJ, it ifJ agatnfl Qutbo~ttfe~ iti OUt 
l,atu. 

~o~ tbe fidl: <lj;~oun'O au'O Seafon: 31t fa tbe Kii1g'~ unl10ubten 
10~erogatibe, 

Fidl:, ~bat be map ttabetfe tbe ~itle mane fo~ tOe pattp, o~ 
maintain Uia omn fEttle at bt~ QElectton; j Hen.i'3' 13 Ed·4' 8. 
7 Ed.6.Bf. Ttaverfe 369. 

Secondly,~e map tuaiue bi!:S 101ea o~ ]tTue in anotber ~erl1l; 
tbe ftke of bt~ Demutrer, ann map jOp" ](fue, a~ appear11 in 
2.8 Hen.6.2.. II Hen'4-8,36,37,18. Long~into 118. 5 Rep.ID)'. 
Baker's Cafe. 'l5ut after an 31true founo be cannot wattle It; 
9 Hen·4·6. no mCi~e cart an 3lnfo~n1et, 34 Hen.S. BtOQk Prerog. 
116. 

Thirdly; ~be King map traberrc anv part of tbe ~itlc ret up 
ngatnll bim bp tbe patt!' 1 ann i$J not tp'O up as it Subject 
US. 

flLbefe bcfng tbe King'~ Prerogatives, if tbe part!' map make 
a -Qtttle ftgatnff {Jim bp a Que Eftate; tbe King's Prerogative of 
traberllniJ anp patt of tbe DefenOant'11 'aIittle, lUiU be of little 
8~ no a'Ollantage to bim. 1fo~ tbcn no eubject wouln ret fOltb 
mOle of bi11 ~it(e tban be l1retJ~ mUff; 110: mOle tban be wouln 
be obHrren to no, if anotbtt @>ubject lUere partp: gnn tbhs 
fOlfootb! to abOi'O p~oHtitp nnD nicetp in pleal1tng,\11bicb WOulD 
renuee all ~f£aning to tbi11 Oie; viz. ~b.lt Cucb a one tua~ 
fetfen in 1fre, ann erifeotfe'O fuel) a onF,whofe Efiate,&c. ~l tljat· 
fucb a olte lnag rcifcD in jfee, ann t1ie'O fcirc'O', all'O tbe JLftnlJ 
tJefcenl1en to fncb a one; whofe Efiate, &t. m1bicb ta futfci~nt 
tn cafe of a §gubject, 7 Ed·4·2.6. b. anD bV Cucb a cancife tunp' 
of pleaDtng arrafntl tbe Ring, be wiU babe no benefit of bftt 
Prerogative; l10l wtU be in anp bettec conDition tgan a Sub~ 
jeCt, tnbo mull trauerfc tbe Feoffment o~ tbe Qye Efl:ate ; foi 
t(Jete Will be tlotbinlJ £Ifc fOI tbt King to trauetfe. gn'O fo tbe 
King lniD lore tbe it'Ouantage of tbat part of bi11 PrerogativeS!' 
to ttauttfe WoRt patt of the [)efennant'~ 'Ctttle be pleafes ; 
lDbiCb in manp cafeS tutU r£nout1'O to tbe Diminution {l( tbe me
benut. ann c£ttafnlp,tbe Law batb giben tbe Ring tbt~~rero~ 
gative to better putpofe tbau (0; viz. tbat wb£n a ~itle is fet 
up alJainff bim, it l'fJoul'O be mo~e fuU, mOle urtatn' ann 'OirEct, 
tbnn in the cafe of a Subject; as appeatfJ bp otbet ~afefJ, 
8 Ed. 3.10. The Abbot of Peterborough's C:afc: .bere in m 

~l " « lc- Repley![;\ 
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Replevin ugatn{t bim fO~~brep tnlt.£n, tbe Abbot aUOl11~ a~ 
JLo~n of rUcb a$UJll1~en, ann ra)?~, ~bat witbtn tbe Catn 1f)un:= 
n~£n be brnJ n Franchife to babe Felons Goods; ann Cap." tbftt 
be fdieD tbt <lJ)OOtl~ in quellipn a~ tbe <JL)oo~s of one Robert de 
Porcer. wbo ban {folen tbcm nnll tl1a~ 11cn; ann £0 jufftfifSS : 
Qtnn tfJt~ llla~ bel'o to be goon, 1.11ttbout ilJetutnlJ bow o~ bp tubac 
mean~be came to babe Cucb a Franchife. 15ut if be ban datm~L'I 
fucb a Franchife tn a Q.y.o Warranto', be ougbt tovabt 1l)etun 
Coment, ann to ba'i.le (onue1"o a Giitte to btmfelf. Qnn Co was; 
none in a Quo Warranto, upon a claim of Conufance of Pleas, 
of Itrues ann Fines. &c. 2. Ed. ~. '-9. Roger de Mortimer's Cafe, 
Tr'40 Eliz. Ameredith's Cafe, etten 9 Rep.2.9. tn tbe cafe of lbe 
Abbot of Strata Mercella: .altboul1b tbe<3~ants Were anCient, 
anD tbat tl)cre ban bfun man)? mean <tonbepantc~ ; pet tot 
Defennant llla~ obligeb to can\ltp a PQttlcular ~ftle to btmfdf, 
ann not bp a Qye Eftate, ass bert; tobfcb, if it be ~lJet& 
aUntuttl. will tome tnto fafi)ion, to auoin p~oU~it)? in ~ka~ 
fng. 

§5>o in an Information of Intrufion, tbougf) tfJe King be tn 
polTfitsn. ann p~t tn a ~o Warranto tbe·King lbews; no ~Itle 
fOl bimrelf. ann in an Information of Intrufion 110 JLan'O, no 
pDtietTton t~ to be tccouet£O : ftf}£ lungment beihg onl)? quod 
ntfendeus Committatur, 

Secondly, 31 ta~lJ, tbat Cucb t&Jeal1t"g wouln be mtfcbfebout1, 
anll Intonl.1Cllte,nt to tJJ£ King; but tbe Subject wouln be at 11(1 

Nejul1icc, hp being l1bUl!cn to canuel' So bimfelf a ~ttle il1.pat~ 
titular ; ann tbat tbetefo~, tbf~ ~leutJent ougbt not to be al~ 
loWett 

3lt will be mfrcbtebou~ ann lncanbel1ient to tbe King, b~~ 
caufe hp tbi~ mean tbe Kings hands ma), be amoved, tbo' no 
cleat iltitle appearfJ fo~ tbe pattp, ann tbougb perbapfS be ba}$ 
realf)? none at aU. gun it bars altnap~ bren tbe care ot tbhl 
Cltourt, to p~efet\le attil p~ot£tt tbt King's lRe\l£nue~, ftom all 
fucb a~ babe not an unttoubte'O ~itle to tbem. 

')5ut it wtu be no mtfcbtef to tbe Sub jed, to oblige vim to 
fft fOltO btJ) ~tt!e tn pnttlc.ulat; COl fber)? ~an t~ p~erunl£b 
in lLaw to .be c.tol1ufant of bifJ own ~ttle, anll to be ablc to 
fet tt fo~tb. 1ro~ tbe C!Ebtneu!e~ of fJtn flCllat£ ann ~ttlebelotlJl' 
to btmf£lf; ann tberefol£ it bl moff confonant to mtafou, tbat 
be fiJoKln be compeU'llto ret it fOltD, ilntl to JJ~a\U notlln patU
,uhltlp tbe lnbOle ~ttle to bitn£elf. ~on tfJiSJ groUlln .tt ts, tbat 
tn OUt :lBoolu1, viz.2.0 Hen.7' it t~ beln tbat (be King map be entt~ 
tIen rufftctentlp bp ~ffic£ upon an ~utlawu. to an <fllate 'Ciraif, 
lUitgout fiJewill~ tbe Commencement of tbe (fllate fil:au; lUbtcb 
pH ij Suhject lt1utll1O, If be lUtU ~nttUe, btmfelf to an Qeftate 

'ftOtl : 
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€an: 15ccllufe it i~ biG own ~aate, ann bc £Otn£9 tn Plluttp of 
it, anD tbe Deens anD ~btnence~ tbat conccrn it, belong to {Jttn. 
O~ed. 3lt mll!, be mtrcbtcu1jtt~ to tbe Subject in manp careg, 

n~ \t1ben {orne of bia €btntnCea nte loff, oJ Iletafnen from btm, 
Ol mHlatD: gnll petbuPfJ be claimr; un net a di1feizin, ltlbtcb it 
its not polttp fOl bim to ackn1.ltulenge. 

Refp. ~be like map be objecrcn tn aU otOet cafefS, ajl tn a 
Qyo Warranto, Information of Intrufion, &c. an~ tDi1J grl1u~ 
ment tolna not tbcre. ~g m o~e ougbt it to Pl£uall bete; 
lDbere tbt King iSS retieD bp a goon ~ttlet anD come~ latufuUp 
to tbe potretrton, ann t!)e intetdf of tbe JL\.euenue t£i (once tn, 
en; ltlbiCb h, fOI tfJt PUblick (Joal). 

Object. 15ut it fa tOe Subject's benefit, tbat t%> bere Plomo~ 
teD, tbougb fi)lorutlen unoet tbe King's Prerogative. 

Refp. ~bt~ {~ not to be p~tfumen; becauCe fncb atrign, 
ment9 of Dtbt%S to tbe ttt"lJ, if colourabtp mane, are lUlugbt 
bl' tbe Statute of 2 I J ac. ann de non A pparentibus & non ex
iftentibus eadem eft ratio . 

. ThirdJy, 3lti~ beponn aU 10~£fiDent~ of 1&leaning;, nOl (i1~ 
3! am tUfo~me'O) can anp one 1&lcOnent of tfJi~ Jl:!ature, be 
foUlU1-- upon fcntcb : gnll it wiU be of llangetOuf$ confequence 
to tbe King itl 190int of bi$S 1Setumue, to introDuce fucb a new 
fOlt of pleantmJ; tnbicb ba~ not bren known befole. ann tbe 
,gtguU1ent bolDfJ; if tOete be no Prefident of it, tbtn it i~ 
nat aUaluable, if it b~ furb a cafe af$ map frequentlp bappen. 
gnn if it were allotnable, tbfre \UOuID certainlp be Preftdents 
founo upon fearcb: 3lt i~ cleat in OUt lJ3ooks;,tbtlt af$ Prefidents 
make a lLato in a Court, fo 1Dant of Prefidents (tnbere (aa in 
tiJt~ cafe) tbert fr; frequent oceanon of tbtm anmtnttltctJ) i~ An 
gtgumcnt of n tbit1!J'~ not bdn\l aUotuab'e. 

2. Rep. 17. a. Lane's Cafe. 3lt i~ U)ere betti, tbat a Demife fo: 
penu; unnet tbe ~tCO£qu£t~r'£al, bp tbe Uloln ~ommifimus t£) a 
goon lLeafe, bp renton of tbe multitude of Prelidents. ~1.1 
contra in Lit. Sea. 107. 108. ~pon tbe Statute of Merton, C~ 6. 
tbat if a JLo~n ~attp bi~ (J3arl1 to bifj nifpatagement, fi pa
rentes conquerantur, be fiJaU lofe biS matn(bip: :It ifj tbere 
ratn, tbat no action Uea upon tbf$S Law, becaufe it tuas nebec 
eren no~ beatD, tbat anp rueb gction ball eber bitn b~ougbt: 
ann if anI.' £lctton wouln babe lain tn tbat cafe, it wouln 
fame time o~ otbet babe bren puc tn ute. ~o 31 rap bert; if tbts; 
lUete goon ptea'Otng I tbere tuOUUl be Proiidents of it In 
flCoutt. 

ObjeCt. 
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Object. 3 Hen. 7. 2 albett a que Efiate t~ anmitteD tn fucb 
a cafe 1.1£1 tbi1j. 

Refp. ~ot{Jin~ ler~, (oJ a que Eftate cannot be tbere tn:# 
tenDeD. '([:IJc cafe tDilSf tn [be Exchequer.chamber befole aU tbB 
3lu'Oge~ ; anD it lUa~ tbi~, viz. lit wag founD b1' ~tftce, tbat 
tI)e Lord Greyfiock wa!$ (ci~ en tn :tfte ann beln of tbe King anti 
:Olen rei~eo, tnttb otbet cttcumllance~ ufual tn fucb cafcs. ~etc~ 
upon come~ anotbet perron ann rap~, tbat tbe Dean of York 
b:ougbt a Writ of Right anainll tbe rat1.l '(tenant of tbe King; 
ann tfCou£ten againft bfm ann cntten diu ante inquifitioncm 
pr~diClam, ann mane a (5tft in ~an to Do- bp bertue iUbeteof 
be UJa~ ref~en, abfque hoc tbat tbe King's ~el1ftnt bien rd. 
?en. 

~OUJ out of tbf~ care to benuet a que Efiate, i~ lUftbout 
grouan ann conttat!' to Law. Firft, Witbout grounn, fo: 
tOete i~ not toe lea a mention o~ intimation of 8 que Eftate in 
tbe cafe. Secondly, 3lt t~ (ontrat)! to ~altl, to make furb 11 
con(ftllctton upon tbe cafe, fOI it ia cleat in out 'liook.G, tbat i1 
que Efiate cannot be pleaneD of an Efrate Tail, (aa toe cafe 
tucre ia) lto: of anp otbet particular Efiate, witbout fi)£tDtnlJ 
coment. gun tfJff5 app£at~ in 42. AfT. 2.8. 7 Ed. 6. Br. que ~ 
flate, 3 J. ~o tbat tbat cafe cannot -be mane Q Prefident fOI 
out~ ; anti tbetefole fo~ want of a Prefident, II eoncetbe tbe 
plenning oUllDt not to be nt1mtttetJ. 

Fourthly, 15££uufe a}J tbt~ cafe if), it ifj cDttttarp to autY01 
tttiF~ in JLaUJ. 

lit t~ cleat in out 16ooka, tbat a Plaintiff cannot mn&e a 
~'tle b1' a que Eftate, a~ a Tenant ma)" oJ one tbat (omeg in. 
the nature of Tenant, all a Priee in Aid t 8 Vouchee, a Plaintiff 
tn Replevin aftct Avowry, tnlJercb), be become~ a Defendant; 
aa appeat~ bp 2. Hen. 6. 10. 3 Hen. 6. 111 2.8. 22. Hen. 6. 13, 50. 
9 Ed·4·J. 11 Hen.j. 10. 19Aif. 19. I8Ed·4·1.9. 30 Ren. 6.71 
~otn betf, nil it appeat£t bv. tbe lnecolD, John Meller anD tlUa 
OWer perrona are tEtUttteb Terre·tenants,ann tbi~ Scire-facias i£' 
Otll)'to enquire of tOe balue of tIJ£ JLann, ann to re1~e it tnto 
tbe King's I)ano. ann tbercfol£ Henry Meller, mba pleatlSf tbt~ 
10lca, ann tJ oe.£) not fo mucb as name l)imfelf ~£nant, (annat 
be ~eltont, o~ p~erumcn fo to be againtl toh,; Recoltl; agatnft 
wbicb no abetme11t can be taken: ann tver£fo~e, tf it WetE til 
tbt cafe of a Common Perfon,if be were not ~£ntlnt,ol tlit! not 
appear bp tl]e 1I1£co~n to be fo,be courn not pIcon a que Etlatc,as 
appeatg tip tbe 15oo1ttJ arOle clten. ann here be i~ but 89 a petron, 
tont come~ to fiJetn bia mtgI]t nnn 3l11teretl n~ Amicus Curix; 
aun if fo, It bebobe~ bim to fiJem it p~crirelv ann Cettalnl!', 
UlDicb be OilS not none bert'. ~nn upon tbefe Jl\eilfona ann 

9lltlW'f>' 
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gutbo~ttte6, 3l tonc£iUt tbe Plea to be lluugbt, ann tue Demur· 
rer lJootJ,anD PlOP 3lutJgment fo~ tbe King. 

Lechemele pro Defendente. Gibe quellioll i.G upon tbe que 
Mate; mbict) 3lconCcibc Meller rnav. well plea)); fo~ Firfi, It 
16 no; ma~ettill port of the ~lc~: 15ut <!entitle£' bttn onl!, to 
conttll bt~ tlitgbt tnttb tbe Kmg. 7 Ed. 4. 2.6. b. Secondly; 
~be.l1emal1b-ijete i£i .not of tue Jl,antJ·tt ~elf, but onl!, to c~arJJC 
It ttlltb a Debt. Vtde 2. Hen. 4. 13. MlchJ 36. E1iz. Rot. 2.0 3 
Exch. ~tearUtet's; 1R.£lnemb~allce upon all altenOUlln tnitbo 

out Licenfe. Co.Ent.640.Dyer 2.38. 3In Account. ~tb£tlt1ifc, ilt
cafe of an Information of' Intrufion. Sir James StonehoUk:'s 
Care. 31n cafe of, a. Pardon o~ Difcharge, a ~itl£ nreo~ not be 
fiJetnn : lBut if toe ~itle b£, conc£tl\'o, ann tbe lLan'tJ it felf hi 
r.ematltJ, tbere a que Efiate t~ not fufflctcnt. g Third 1lieafoll 
31 otTet t~ bccaufe it tSi not ~ta.u£trable. 7 Ed. 4. 2.6 Dyer 
238. . 

Hale Chief Baron. g que Ef1:ate map be plea'ben of anp cfs 
nate of fti'eboltJ, witb an abetment of toe Ufr of bim. whore 
Blate, &c. ann fo t{Je 15o,Olt~ ate to be unlJer(footJ ; but not 'If 
a Lea{e fo~ pe8r;S"beCBufe (lICU atl 'lfllate cannot be gatnelJ bU~ 
bp lawful mean£1. 13ut a que Eftate cannot be pleall£lI -of 
Franchifes, becaure tbep ate tbing~ tbatlye in Grant: 15ut ot(Jet
lUtfe, if tbep nte appurtenant to a ~anno~; anD fo iSi Cromp~ 
ton's JUt' of Courts to be lltl'Oerfiooti. gnn tbe JLantl i~ not 
b,ete in tJemflllllallp mo~e, tban in care of an gUenatton tuitb~ 
out iLicenCe. 1fol tbete tbe King lUap feile, till tbe finE, be 
pail ; ann be can Dono lUo~e bett, tban fdie tiU tfJe Debt be 
pattl. ~UCo a que Efiate lUap be pteatJet1 bp fl @laftltUr, tuba itS
a ~ta"net to the 1Jf1late: ~ l:l1bm a JLello~ bltng~ an action 
of Debt, fl{Jatnff a tbitt1 OJ foutt:b atrillnee of JLeft"re fo~ pear£;, 
ftl~ 11ient Qttere; be map Otclat£ upon tbe lLear~ matJe to tbe 
fita ~etlant, que' Eftate tlJe iDefctlnant batb; b~caure be can, 
t10t kno\lJ botn tbe i)efcnDant CQmc~ to tbe €ffote, lto: b)! 
ltlbat (!I:onuepnncess: ~ot bdng p:iup to tbcm~ Et Adjorna
tur. 

aftetlllatlll1 in Hill. Term Annis 19. and 2.0 Car. 2. ~be cafe 
1na~ arguen bp tb£ Barons. ann per Curiam, tbe .lea of a 
que Eftate t~ (Jete lIoon in cafu Regis, [OJ tbefe 1aeafonSi • 
. Firfl:, 15ecaufe t\)e King's ~ttle t~ bounD bp epectal ~attet 
befo~ aUengen; viz. bp tbe Lcafe and Rcleafe. 

Secondly, lBecaufe tbe que Efl:ate i~ but Conveyance to tbe 
!tfrreboll1, anll be tbat bns a tjftreboln map plean it, tbo· be 
came to ft bp Diffeizin: 7 Ed. O. 2.6 Dyer 2.38. Bro. ~e Eftate 
6~. 
~ Thirdly, 
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ThirdJy, ']3£caufe tUe 19lea ~£te ~ounn£i in Difcharge of bf~ 

')J.,an'Oti, an'll i~ not fO! tbe teC~bettng ~f anp. anD Court~ 
neis Cafe tn Co. Entr. 6~7' agt~S be~EwltlJ. •. ,. 

Fourthly, ratb£ King lUlllbt Travers It. 9 Hen·7· I 4-19 Hen.6.56~ 
.'ifthly, ~be Dtbt betE t~ but a Debt o,ue t.o tbe King bp 

Affignmenr, ltlbicb t~ tlot. ~f fucb conlineratlon. In tbe <!epe of 
tbe )Law, aU a Debt Orlgmally nue to tOe King. Vide Co~ 
J urifd. of Courts I 15· 

Object. ~be pleanfng tete i11 unu(ual, U£ boea not plean 
bimfelf Terre·tenant, bue be tll onll'foullO fo b!, otb£tg. 

Refp. @)o it wag ttl Courtney's Cafe,antJ fJe ta abmftteb fa to 
l1e; ann tbe fame tS$ beln fo~ lLaw in Co. JurifdiCt of Courts 19i~ 
anO 3!utlJJment wafJ giben attOIOingl!'-

Friend verftU the Duke of Richn10ncl. 

I~ Eietlione firm x upon a Special Verdict tbe queffion f11l1111 
(3) ltlbttbct o~ no a 31UDlJment in an Information of Intrnfioit 

pro Rege btnn~ a Stranger, fo that be cannot ~ntet : 
Ohjett. 3ln Rymer and Bond's Cafe, tn tbe cafe of a J9oufe; 

caUeO tbe Wallnut·tree m Newington in Surrey, fatelp atJjU'bll, 
en in tbis qtOUtt, it l1H1~ belO tbat be couln not ~nter. 

Rcfp. ~be!, were not ~ttanget£1 tbet£; but parties co the In~ 
formation. 

Hale Chief Baron. 3lf tbe ming tie in pofi"errtOJ1 tip tlritle, be 
cannot be put out. 1l3ut lIunnment in an Information of Intru
flon pro Rege, i~ 011Ip quod committantur & capiantur pro fine:: 
!Inti tbcteupon goes; an InjunCtion fo~ tbe potrelfton: l5ut tbere 
is no 3lUtllltn£l1t quod recuperet feifinam, no~ boe~ an Habere 
facias polfeffionem ltrue in fncb cafe. ann it wouln be barn to 
binn perron" in potre~tol1, tuba babe a ~ttle anD lUtte not par~ 
ties to ,tbe 3lt1fo~matlon; fo: bp that mean anp man mtgbt be 
ftripp't of a !tUuful polTelTton. gnn in tbf~ cafe tbe 1fk~amplc 
iSS nranteO out of tlJ£ King; os appeatSS bp tbe ~frbict. Vide 
4 Rep. the Cafe of the Comminalty of Sadlers: filII In tbe 
l&otnt. Et Adjurnatur. 

Qftet1natiJil tn Trin, Term 19 Car. 2.. Mr. Stevens arguetJ ptO 
Qger. gn Information of Jntrufion, hl but in tbe nature of 
Trefpafs. gnn no 31ll'Dgment quod recuperet feifinam ·itl 
Billen in it. ano tbe mtfcbtef wouln be great, if fuCb 3lullgment 
tuere to"cIullbe to Strangers: gt tbat tate no man woulb be 
fafe, tbO' ~e ban nebet Co mtlcb thJbt, aull ~wer£ tn po1Tetnon~ 

. . .in~ 
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ann it wfU be barb to put,ftt~~ to tb~tc Petitiot(pf Ijigqi:, in 
lnbicb tberc t~ great nclap~ tip reafon of tbe Writs or Search 
QnlJ tbo· a ~an b~Hj bam tn 1&Olfeltlon 20 P.fi1t~; ro. tba~. fW 
man can ent£t upon bhn; pet bp tbi.£) m~an be map be turllefi 
(JU~ of fit£) 100ifetfion : an'O. COllclupen pro ~er. 
, North prb Defendente. Firft; JJt t~1 ~onfQtlant tp l!,atUtaK 
teafon, ttJat tube" it perfon"totrie~ ,in bp ~itle; a~ fo~ ~,t~ 
Umple. tlCbt mire of rt VitTeffol, toete ff)oJilo be no ,enttp lip~ 
on (ucb petron; fo: tbnt tbep come t,n hI.' Qltt or JLaIn. arm 
(0 are "~ibttenlJeb. A fortioti in, care df, t]Jf Kings Preroga~ive 
fo~ toete tbe ~alll Plerum~~ a ~itle,) £fpeCl~Up tvbete tbe King 
C1aima Jure Corori~: sIDtfjectiiirc 1 mDtte, .tbe Bln!J claitlls bP 
1&urcbafe. Ol hl feiien,bp ~o~~: 1fol ~,b~r~ .. be, .tanot t0li,bt .. 
lellgeb. Vide 4 ~ep. the cafe of the Cornmina:Ity of Sadlers { 
and Stamford's Prerogat'ive, ,Title, Petitioq: ,gnn: it ta otbetll 
~tre Iiketl1ire, lDbtll t.tre ~4bjett~ ~ttle ill fOU110 bp tue fame. 
~ffict, wbtcb ~ntttlc~ tbe .ing~ ,1fol tbere, an ,A~ovea~ 
manum If~~; ann flll C!];ntrp Uplln tbe King's ~at~ntat:' 15ut 
tao fncb tbtllg appear£{ in OU~ !are~ ,',.',. > ~ '. " 

a Setond Gtonrtnerattoll map b't taken fr om . toe nature of a 
3iuOIJmcllt ill Intrulion.: @tbtcb.bl 8J' [ftorirt fo~.,tbe King, a~, 
it 3lutJgmcnt til n Real Adio'ri. fOl ,tbe 3l.1fo.~mat(on llJetnS it 
'<Ettie fo: tb'e Ring, anti tbe lUlnll1T£~t in it i~,' tbtit t'O'e )L'anbS 
be fefien tnto tbe King's $antfSS; an~ otbet meell 9tttOlJ tbe 
King can baut 110ne, becaufe be ~al1not be Diffeized. .~titl tb£te~' 
fo~e it tuollin be barb upon tOe King,ft babi~1J no Ot~et meau 
to reCOiler, be llJouto not babe ttle f!lm~ bCl1efit ~ bl~ 3lUtllJf 
inent , a~ a ~ubject tuoutl1 i~a\l~.of bUS . .(t(,a.111eal Qctton~ 
Vide tfJE ]utlgmrnt tn an ]nfo~mntion of Intrufion. 

~blre tbinlJ~ are ®bjectttJ. 
Firft, (itbta31tll1gment ougbt not t;r btnb .£1 Stranger. " 1', 

Secondly; r$Oe. ~emlnt of tue :ffleeboln lS not maw p'atty 
ta tbe 3l11fO~mntion,' '. _. 

Thirdly, ttbia ~cna'nt of tbe 1hreboltJ mafj' itfpolrelllon,- at 
toe ttlne of tbe p~efetttnJ toe lnfo~matton,' antl i~' founn to 
babe bam fo'., . . ..' .: .. 
. ~o tbe F~ifi 31 .anrtnet, t,b'at ~bcrE. ifj' a tlJuetfitp betl11itt tbe 

!\ing fill 0 a Common Perron: raJ a man c~nnot fallifiea meco~ 
berp at tbe ruit of tueKing, tbO·~'JtJ ;b~ tonre~t. Stamf.Pr~r'74: 
~o toe Second', an Irtfotmation' ,IS) llot like an Affize~ 

~bftb mulf be b~ougbt.aJJa~nn tbe Teiie·fenant: .lIt futTtc~~bl' 
if tbe 31nfolmatt0l1 be b~ougbt agatnlt tbe pernor of the pro
fits, be be ~'mQnt o~ no: 15ecaufe 110 pOfi'ell'ton tan be llQ'~ 
ttl from·tbe King, a~ ftom a Common perron: 



Pafch. I 9 Car. II. in S caccario. 
fLo tbs Third, an Actual paffelfion fa not founll, ann it ma, 

w:U b£- untlCtftoo'O of a poaemon in Law, ann tlJall be fo p~£~ 
fumen u£tc fo~ tbe King. Vide 14 Ed. 4.2. ann cauc!utJen pro 
Defendente. ' 

Hale Chief Baron. 31t cannot be ntafntaittti), tbat (uet) a 
3lutlgment !ball btun a fgttangcr, rOI tben ltlOUln tOts become 
a trap to catcb an!, wnn's polTetflon bp lawful ~ttle: ann 
it llloulO be of \let" ttl confequence, efpetiaUp conlitltrtnlt 
tbat in tbi6 cafe, otbers ate founb to be tn pDtretrtan. ann 
tbtl' tb4t takt tbe PlofitSJ ll)aU not be pzefumen to be eft. 
bants;, anti if tbep ll)aU be fo p~efumeb, pet tbemfebes onlp" 
ann rucb as claim untJer t~em fiJaU be bounn Ill' tbe ]ublJment. 
ann tboulJb tbe 3lutJlJmeilt in Intrufion fneluDea an Amoveu 
manum, pet it £ttentls onlp to fucb, as map lawfuUp be a-
mabetJ. anti if tbe ~betfff no otflftlUffe, be tSJ a iDttreiioJ; as 
ff in a 3lutlgment alJatna A, in a meal action, be flJouln outl 
8, tuba neitber claimSl unnet At no~ is ~tnant to tbe action. 
gntl tbe King cannot gain aop tbtng bp lD10nlJ; fa toat "e can. 
not be a Dtlfdiol, but tbcp tbot enter. Qnb tbt 31UlJltUent 
in IntruGon, fa not tn tfje nature of a Seizin o~ Po1feffion J but 
Onlp quod pars committatur & capiat~r pro fine. ann upon 
tbat an InjunClion Urnes fo~ tbe potielfton agatntl tbe part)! 
t)imrelf, ann aU clatmtnlJ U"bet bim. anb tbo~ a Petition of 
Right Ue~ 8gainft t~e King tn t~iS) cafe, pet tDbell tbe KinC1 bas 
Ut8UtelJ tl.Jt lLan~ ouer, an q,euttp map be mane upon bhlo 1&a, 
tent~. Vide I I Ed. 4· 7 Ed. 4· ~o~ tI(1e~ an 3l11fo~matfon of 
InuU(lOn ruppofe tb£ King out Of polfdfion, fOl toat WoulD be 
iOntracp to tbe pllrpo1f; aftbe Writ, lDbtcb CuppofetO tunt tfJe 
pattp fnttUl1etJ upon tbe King's polfeffton. 

ReHqui Barones accord. 
Et Judgment pro Quer. niG cau{a,&c. 

De 



De Termino Sanche Trinitatis Anno I 9 
Car. II~ Regis. 

In Scaccario. 

Edwards verfus Owen; 

I, ta Debt upon an Obligation mane bl.' a ~noman burttlll bet (I' 
miOotDboOb, conbiUoneO That" if the faid Obligor from I 

time to tim~, and at all times fhould upon requeft, do ruch 
Act and Alb for the conveying and AtTuring ruch MetTuages and 
Lands in ruch manner, and for ruch Efiates at the charges of 
the Obligee, that then, &c. ~b£ ~bltgee tenDeren all gtru~ 
cance, wbtcb tuas not 8CtoJOhlg to tbe Q£onbitfon of tbe ~bli~ 
gatlon, but btfftreJl in tbe Umitatton of tbe <faate; wbereupDn 
lbe Sll)blilJOI refureD to £tfcute it: Qnn aftettuatOg Married, 
9ntl tbe fole m.ueftion tsa~, tubetbct o~ no tbe Marriage were a 
Breach of tbe Cltonnitton t • . . . . . . . . . . . . pro Qyer. 
~be ~attiage t~ a 15~eacb: fo~ tbe moman bas tbereb! 
lJtfablel1 betf£lf to make €onbe)!anCes, wben tequefleb, 
fOI ill' tbe ~atttaB'e; fiJe can nOlD make no conuel'-
anee, ~Ci but bV Fine; tubetea~ petcbance tbe ~bltgre, tuoulb be 
(Ollttl1t£ll tnitb iJ 1reoffmrnt, o~ tuitb a lleare ann 1I1eleare: 
gnn fa be wiU noUl be put to Oloie 'batge; ttke\1Jtfe, tue 19ttS~ 
banta i~ noltl bp tbe 9Jat~iage. ~ntitlell . to be Tenant by the 
Curtefie: ~o tbat tl.Je f~ nolU tufabletJ, to (0I111e1' tbe !bann,£; tn 
tbe plllIbt tbep tnere in befo~e tbe ~atttagf. gnn ~onthtionfS 
tn fuCb cafeS. mua be petfo~me1J. qcitcumaantiaUp; efpeciaOp 
tnbere tbe nefalt i£S in tbe pattp IJfml'elf; ,fo tubere an !1[)bligol 
take£S mife. Vide Littleton, fect. 157. Vide etiam 10 Hen. i. 
9. 19 Br. Condition, 12.7· 5 Rep. Sir Anthony Maine's Cafe. 

Lechmere pro Defendente. €be SJ!}arttage hl no 15lcBCb, fo: 
tbe u;oman map after ~att'ag£ matte fuCb a Qtonuep~n,e, aG 
llJaU fati~fie tba tntent of tbs qj;onnitten: ano tb~ Husband 
OafS not giltn a ~itle b)! tfJe 31ntetma~tiage, a~ a Wife boe~. 
1ge baa no eft ate befo)£ i1fue} anti fo tbta cafe Ditfers froino 
tbat of Dower. ~be ~iltdatJ£ gib,es bfm onlp a poffibility o~ 
bll\)tng an <fl1att fo~ 'ts !tfe; tubi,tJ poffibility tbe Jbam noe~ 
not tegattl: Qs tf tbere be two 3lopntenants upon, (ncb a Qton~ 
bitton, ann one of tbem takes attfr, tbi£S is no 13~eacb; ann 
pet bp pombilttp qae map be ~~bOlUe\1, vi~ tf tbe otbet 31opp~e~ 

. i ~ ~ I. aftnt 
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nant bie 'Outing tfJe ([ouettute bettnitt bet 19u~bann ann bet: 
~ik£U1tre it no£~ not appeat tn tbt~ cafc, tbat toe moman 
lUiij3 fei~en of anp fucb cJll1atc .. _ a~ tbQt tet 19u5Jbann couln be 
cfntitlen to be Tenant by the Curtefy. 
~be Court a'Olltfet1 tbc [)efcnl1ant to make a goon ~olUlep~ 

ance, that being tbe intent of tbe putti£~. gnn bete tbc ~b:t 
Itgre t~ Plejutlicen bl' toe ~atttag~, ann put to gteatet cbatlJe 
fOI tbe Cll:onb£)?ance. 

Thomas verfus Boys. 

I~ an Information fo~ feUinlJ Wines lnitbout Licenfe contr»'co 
, 12, Car. 2.. ~be Came mattet came in queaton, tbat ball 

latelv been ntbaten ill Steveas and -Duckworth's cafe in tbt~ 
Court: 3ln \tlbitO tutte tnere two Barons ngatnR two: mlbetbet 
8 man that bat$ a lLtcenfe to krep a ~abern, t1cco~'Oing -to 
tbe ~tatute of 7 Ed. 6. in a 4toJPo~atton, as in tbbl caCe, -til 
Kingfton fuper Hull, mal' f~U tmtne~ to be rpent bl bbl own 
J9oufe. 

Sawyer arguell pro Qger. ann Lifter pro Defendent(:; but 
becaufe it tua~ to tbe fame purpofe as tbe fo~mer ityumenttiS 
were; ann becaufe nihil dictum ,quod non dictum prius, 31 nl0 
not take tf)eit grgument~. ann tbc QtOUtt appointeD a nap 
to 'OeU\1et theIr S1Dptttion5J. 

l Ja Debt upon an 0bligation, <rJ:oit'Oitionen to appear ~bdole 
tb,e Houfe of Gammons, ~be cafe tna~ ;'Qtbep ban boteo 

one Woganc<1lUtltp of High·Ttearon, ann tbe _tatnttff beinlJ I 
Serjeant at Atms attll1t1iug upon t~e .DUCt, tna~ fll)~l1ttell to 
take rue fain Wogan into' <ltuftonp ; woo being tate" into €utlo~ 
np bp \lcttue of tbat [[{atrant , 'tbe Defennant entten tnto 
tbfs16tmn to tbe ~lait1tttl', tottnitionen fo~ tbe fatn Wogan's 
appeatat1t~, tuba nin not appear. ann bettupon Debt, bting 
'(1~ougbt~ tb~ 'cbief qutatOlt upon a Dtmuttet lt1a~, lUbetIJet 
tbiS$ tuete a \lotll1aonll o~ no~ 

Qno per Curiam, U tf V'oid b1' tbt Ct>ttlfnon Law, for it tua~ 
fntrell into fo~ eafe and favour of tile P~tfonet: Qnn it is n4 
mo~e tban a ')Sontl to a elJtrtff, toattrWn fo~ an ~fcapf. gnb 
bert wogan tn,,~ taken '"to ("RO~P fo~' 'Treafon, t\1~ tubkfJ be 
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touln not be Bailed: ®tbctllltfe, tf it were fo~ BIl {[)ffenre 
bailable. l5ut tbe Court a~teen, tbat tbe ~lnfl1tiff hH5 not 
an "tett tnftbin tbe ~tatute of 23 Hen. 6. cap. 10. fa tbat 
toe fain etatute bin not make bOlO ttJi~ 16onOo 1J3ut tben 
it 1lla~ UtiJ£l.l, tbat tbe ~onnition tDbicb ree{tt~~ U)C 150nn to 
.)abe been cutten into forAppearance Ohlp, t5 an Efloppel to 
tbe pat'ttfa to fap, tbat It tna~ giben fo~ anl' otuet c!lufe. 
~o tubtcb tbe Court fain, tbat tete llH19 no El1oppcl; fo~ ml 
CE1loppel in futb care~, i~ altnapg tnbcn tl)£ 13ono l~ a good 
150nn ; tbel1 inllten tI)t 1Rccital if3 an Efioppel: 15ut lUben tbe 
Bond t~ void, tbe Efioppel t~ void too, ano ilOe$ not btnn tbe: 
patti£f3: gg if in a <l.tare upon U)e Statute of 23 Hen. 6. cap. 10. 

O~ tbt Statute of Ufury, tbe ilContJ1tion of tbc lBonn fiJoullJ 
recite fome ~attertbat ntake~ tbe ')Bonn goon; )Jet if in tcutb 
tbe Contract Were mruttous, Ol tbe Condition net tuitbin the 
etatute of 23 Hen.6.c.IO.al1t1 that be p!erHlflJ, It IuiU abaft! 
tbe ')5onn ann tbe <fffoppel too. ~o {Jere Itkellltfc, tbe 10Iatn~ 
titf bp bia Demurrer baa anmftten tOe ®attcr of jfact, 1l1bicb 
tlJe iDefennant aUengetb tn bt~ 10Xcij ; to Wit, tbat it \tla~ fo~ 
Treafon. gnn ]ungment UJaJS glUe" acco~ntnglp, Nifi 
caufa,&c. 

Pawlett verft/4 the Attorney General. 

I~ a 15ttl to' redeem a Mortgage, tbe <!Cafe appeat'tJ to be ) 
. tbua ; viz. tile 10tatnttff bao mOltlJagen JLa\ln~ in 1rre til (4 

one Ludlow fo? fecurttp of 3000 1. ltlttb Jintenft ~ anil bounn 
bimfelf in a ~tatute ann tltetognt}ance to petfOln1 tfJ£ c[o\l£~ 
ltunts:; of tbe ~o~t\Jage, anti to pap tbe Wonp with Jlntcreff at 
a cettatn na)? ~be nap pan, tbe ~Dl1P ullpaftJ. t(!f;be Mott
ga~e b)? bhl [«ltU ~ebtre~ aU bf!,l (!f)OOl.l~). ~bat~£la, Debt~, ann 
pttfonal tfilote, bus Debt~ ann lLegacle~ bttnlJpafn, to bt~ 
<ftttuto~, ann n{e~: Edmund Ludlow, @on ann geit of tOe 
~ottgagre t~ attainten gf High Treafon bp tbe mew get of 
12 Car. 2.. ~be Ring refie~; ann tb, (!J;t£cuto~ ettenn~ the 
10lail1ttff'~ lLanlJ~ upon tbe 1Rtcognfi,lncc, tubo tbereupon ~t, 
bibtt~ bi~ 16m agafnff tbe King ann tbe Executor, ann in tt rug~ 
gena, tbat be couln not pap tbe 9@on)? at tbe nap at tbe place 
llVpDfntetl,viz.ln tbe Strand in Middlefex,bp rearon Of tbe t0laguc; 
ann tbnt tlftct\Uatn~ tbe ~o~tlJagre accepten tbe 3lntereff I ann 
tuaiuen tbe·1folfeiture: gnn tbe(\uetlion now upon a Demut~ 
ttt to tbe 15tll tnn~, tnbctbet oJ no tbe ~lafnttff couln [Jaue 
ilnp Remedy againtl the King, to have a Redemption? Qnn it 
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-----------------------------------------\lla~ fam fo~ tbe King, tbat be couln not. l5ut tbat be mull 

p~efet bi~ Petition of Grace and Favour. fOI a Mortgage il$ in 
tbe nature of a Truft bettu1tt tbc ~o~tllagtOI anb ~o~tllaB'k ; 
ann ItO mo!c tban tb£ King can be fd!co to an mlfe t 01 in trult 
fOl anotber, rg a)l to baue temen!' agafnft tOe King (01 tt j 
Dyer 8. 7 Ed . .f. 2.7. 110 mOJc i%j tbere allp temenp ilgilinft bim 
to teurem a llloltll,lgcb ~ftate. atro tbe King (annot be 
compeU'o to ~tnut£ anp "onucpance~ ; ann altbOUHb tbe 
oJtlil1arp p:ocefG of tl)£ fltonrt map be nap'o tn cafe of a 
CltbBtttl. tlg WIJen tl ~tuftre fo~ peatS t~ SIOutlatu'o. fo~ tbe 
benefit of tbe Ceftuy que Truft; ptt tt is; otlJetlntfe tn cafe of 
I fte ann ftrebolo', a~ bett. fOJ tboullb tbe Ceftuy que Vfc 
of tl tetm fo~ peats map fOJfeit it fOI felonp; pet a Ccftay 
que Truft til fee cannot. Inn aU tbe Jaetu ~tt~ of TreafoB 
babe cfpecial Provi(oes foZ tbt~ putpOre, to be t£lleben agltnfl 
tOe King; lUbtcb ffJetus, tbQt tbe~ tbOlUlbt tbc pattieS not fafe 
witbout tbern. 

1JDn tbe otbet fine, it tua~ falD bp tf)ofe tubo lUete of (ltounfd 
fo~ tOe {alatntt[ anD (!f.tecutol, ~bat Natural Equity, rutb a~ 
in tbi~ cafe, tuas Natural Juftice; anD tbat an aa- of- 1&arlia
I11cnt, tbat ffJOUIO take tt ntnap, woulD be bOln in it relf; as IS! 
faib in Doctor& Stud. anti no mOle tban tbt King can nrnp 
Juftice in bia oton cafe, no mo~c can be nen)) Common Equity; 
anb Common Equity iSS a~ nue to tbe SubjeCt ftgainll tbe Ring; 
aa Juftice t~. rm;bere is; mOle tban it Trufi in tbtu cafe; t,be 

<, partp 1)£tC baG an 3!nterell fub modo, viz. to babe a Benemp, 
Unn. Jao~ no tbe mOltlJagcn lI.,anb11 bett come to tbe Q!:totDn 
Jure Prxrogativx, hut bp Efcheat, os be t~ Lord Paramount, anti 
tbe JL.al1n~ fielD of bim. gnn aU wen as; a 15tU to redeem a 
Mortgage licS agatuft a Lord by Efcheat. fo tueU nOffS tt Ipe 
againlltbe King. g 'Lo~l1 that bas; lLano bp Efcheat, bas it 
not mretlp hl ~f1e Pofi. Qnl1 as a lSiU to teo rem ties agatnff 
tbe 4[:onifte of a ~tatutf, tlll)O Ctt£illlS fo~ a Debt nue from 
tbe ~o~tJJagk., o~ tlgainff a Tenant in Dower; ro tloe~ it Ipe 
ilgntnff n Lord by Efcheat,anltbp 3 Ed. 3. 3!f tbere be tbe King, 
lLo~n, ~ertte uno ~entlnt, anO tbe ~£nnnt be attainteD of 
Treafon; nltboullb t1JC ~ernalt" b£ 'ftttntt, . PEt tf there be a
lltent bp ~urplufage, tbat remains, anti fiJaU be patn to tbc 
~erne, onn be lbnU babe remeDp fOl it bere bp tbc COUtre of 
the Exchequer. ann it wonln faU cut to be betp incon\Jentent. 
if it llJcte otberlnife; if tbe coming of lLann~ into tbe King's 
banoJl fiJoulD ntrcbntgc tbe equity of Redemption, IDbete tl)crt 
iSJ no tuilful befnult tn toe partp; but tt fa tIle act of <l3on onlp,os 
in trJt~ caff,nntJ toe cafes of Ccftuy que Trull rO~ peat~ abo\Je~ 
etten. 



____________ =-_-=4~~._ 

Trin. 19 Car. II. in Scaccario. 

Hale Chief Baron: ~bt~ bl a cafe of great concern, ann 
l1er£tbe~ great (onlitlctation. 3lt ton£) mane fl mueffl un t n 
tbi~ Plefent ~atlialll£nt tn t{je l\)oufe of J1o~ng, tn tbe Earl of 
Cleveland's Cafe; Firft, [[lbetbet Olno tbete be a tllJbt of 
Redemption in tbta cafe agatnft tbe King? ~ltn, Secondly, if 
tbete be, \nbat RemeDp mull be taken ~ ann 31 nnfwctcn, 
a!Z ] take tbe Law to bt, tbilt tn ~atural 3lufftce Redemption 
of a Mortgage ii£s,; agatnll tue King. 'l5ut to tbe otbet £l1lue~ 
lliOll 3\ maue no anftuer; becaufe 3l took it to be a ~oint of 
great tmpo~tance. 1But 3! am of g)pinion, tbat tbe King can::: 
not be compeU'o to t£COnbep; but tbat an Amoveas manum 

- ont1' ties,; in (ucb cafe. ann tbt~ tf1 aU tbat can be nonc, if a 
'Ctrufiec fo~feit tbe ceftate. antl it i~ to be conllofren fJere, 
tub2tl)cr o~ no tbere be a rhJbt of Redemption agatna tiJe Lord 
by Efcheat (fOl fo tb£ King i~ tn bere, ann not bp big Prerogative) 
nnill}ow t{jt Courfe of Chancery is,; in cafe of tbe Redemption 
of Mortgages~ tnt}:} fiJaUteneem, ann againft lnbom. 31 alJr~ 
tbe caL: of '.4 Statute Merchant; faJ be comef$ in mretlp bP tbe 
part!', viz. tii tot ~ct af tbe part)?, an'O tbe Rcmenp tbat tbe 
)Lam gtbt~ tbereupon; anti it i~ tuOltb enquirtng bom tbe 
~!efinellt~ ate, wbere a '£tullre fOl peans IfJ ~utlat\l'o, anD 
tf)t LattU~ re~2el1, mbatteme'bl' tbe Ceftuy que Truft bag tbete f 
'l3t:t a'OmitttnJJ that cafe, pet it m~ be ottJetlDife in cafe of a 
:jfre ample; ag Ceftuy que Truft fo~ peat~ map fOlfeit bt~ 
3!mereft fo~ Felony; but Cefiuy que Truil: in :fie cannot; ann 
31 afire t~£ cafe in 3 Ed.). gun 3\ conceibe,tbat a Mortgage t~ 
hot mcetlp a Truft; but a Title in Equity. gnn tbe 90attec 
of Redemption, it feem~, fg not tbe matn bufinEr~ in tbe cafe; 
fo~ Mr. Attorney General offetfSto gibe tuap to a 1fleilemption. 
upon papment of tbe ~onp: 13ut tbe ~oint is, tubo l1)nll bane 
tbe $@onp, tnbetbet tbe <etecltta~ ann Del.ltfee, OJ tbe Bing f 
fo~ batb contentJ fo~ tt. 

aun tbe Chief Baron furtbet fain; 31f tbe C!tonlJitfon of a 
~o~tgage be· to 1i\eenter upon papment of tbe ~anp to tbe 
~t£cuto~~, o~ aamtnillratolf5, tbere tuttbout 'Doubt tbe 'eit 
lIJouln not babe tbe ~oup aft£t fOlfettltre ; b£tilUfe tbe S@o~t, 
gagee look'n upon it onlp as) a €battel; tboulJb if tfJe (tJo:n· 
Heirs lUEre infetten into tbe €onl1itton, it wouln be ma~e a 
~uetlion. 15ut be faill, be toolt tbe LaID to be tbe fllme in 
botb cafeS$. ~£t be neltberen no i1Dpinton in tbe 1&:fnctpal cafe ; 
but olDerenn ~are to be mane of ft. ann .tbe Ciaufe tua~ 
Adjourned. 

irtertuatlJfj 
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gftEt\ttai:iJ~ tn Hillary Term, in Annis 19 & 10 Car. 2., it lllas; 

nnnten ll!Jom bp (JIounffl on botf) fitle~; onn mucb to tbe fame 
€ffEtt il~ befo~e. ann toe King'f$ Qtounf£l infilten, tfjat a ~olt=, 
lJalJeo~ lUU,S not tclie\Hlllte og-oinff tbe King in equity: 

Firfr, lBcplufe tbe King 1~ not Hable to a Truft ; anti Il 
~o~tgllge fo~fciten is of tUe fame nature. 
. Secondly, 15ecuufe bp tbe Efcheat tOe ancient Btgbt ann 
~enltr£ t~ Oeffrop'lJ, anD tfJe King if) tn Jure Coron~. 

Thirdly, ~ai\tea in Dower, Frank-bank, Tenancies by the 
Courtefie, onD of Dilfeifors, are not Hable to Trufis J becau£e 
t{jtp ate tn tbt Pofi:; otbetUltfe of Occupancies. , 

fourth1y, 'Qr:be Chancery bag no 3!UttsDiction ober tbe King'~ 
Confcience, but ouct tbe Confciences of Subjects onl,,: !tOI 
tbot it i~ a 100tuet Delegaten bv. tbe King to toe Chancellor, to 
etercife tbe King'~ cfquttable S!tltbo~ttp bet\tlitt, @>ubject anll 
~ubiect. JaOl If) it lDitbin tbe etatute of 33 Hen. 8. cap.39. 
fo~ qfquit!' agatnll tbe King in tile Exchequer. QnD tbep etten 
Dyer 8.183. Lane's Rep. 54. Yelv. II 5. lane's Rep. BowIe's 
Cafe. 

15ut tbe 101afntfff'~ Qtounfel urn-en, tbat 1lielief lap: ' 
FirLl:, altb(Ju~b it 11in n{lt fpe, pet it ia reafonable tOe At

torney General fbouln anfwtt; ann tbe ~otter 111 Jl,aw be 
te(piteO tiU tbe ~£artl1g of tte (ltnufe .upon ttie 10loofa; af) f~ 
ufunUp none In cnre~ of Detl1urtet~, fOl Dtfft£lllt!' of tbe 
watter. 

Secondly, an <lCquitp of lRetiemptioil is now of Co fifeat 
ri1££m in tlJe Lilttl, tt)!lt tt io ntfIg-nnble anO llcUifabl£:; ann nil 
Occupant, a Tenant in Frank·Bank, &c~ ng Wilfl OetD III Draper's' 
Care~ luaU be liable to ft. 

Thirdly, ~litiP perrOHi) at£ Habl~ in Equity ltottuitbllanning 
tIje 1Fo~feltutep ~f ~o~tga~e~ 1 tt1bo ate not Hable to Tru11:s: 
~fj u1uen n q;r:o!po~attol1 nlahc~ a llcaf£, r£1l0linlJ taent, 
lI!ltij u ([Inure of mecnttp; ann tlJe lLeaf.e come%) to bt ro~s 
feitentb~oUHb atflfualt~ o~ ®tfcoance J tlG itl 39 E.liz.Throgmor.i 
ron ann Finche's Cafe. ~Ol t~. t~1Z lofs of tOt Sctgno~p anp 
tlDbjeaion U' t£! 1TOl O{; (11 caf'Ctlf a lLnro, ~erne ann 1!£nant" 
:lJf the ~chJmol purcbafe tbc ~enatlc!? i tbe 0@eCnaltp 1~ <ft" 
tinct, hut tbe ~lrne fi)nU baue the 1Rent.n), fm:pluflli)f •.. , ~~ it: 
if; in tbe King a CZl:nfe,6 Rep- Sir John Molin's Cafe. gn~ ~b~~~£r~ 
ualtp (bilH ile teuiue'O bp tlJe King'~ Ql;~tlmtn~ ouet; ann tbep 
ctten toe lDoolUJ of 8 Ed. l4, 5, ) Ed. 4- '2.5· Litr. J39,340. 
Dyer 360. 

HalQ' 
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Hale Chief Baron: ~bete iSS a IDiberfitp b dWitt a Trufr ann-~ 

a potner of Redemption ;fOl a Truil: IS) ctcaten bp tbe czr:,ontract 
(tf t{jt patt!', ann be map llttfct tt as; be pleafetb; attn be map 
~~ouiDe fo: tbe qftecutto~ of it, ann tbet£fol~ one tbat come~ 
m i~ tbe Poil: llJaU not be liable ttl. it tuitoout etp~£fg m~ntion 
mallt bp tbe Pittp; anti tbe ll.tulefS fOJ ~tecuting il Truft babe 
often .11n~ien ~ ann tbrtefoie tbep .onl~ ~re ~~"n. bP tt , \llba 
come In ttl Pnvity of Efiate.. g Tenant 10 Dower IS bounn 6p 
it, becQufe aJ£ i~ tn in tbe Per, bUt not a Tenarit by the Coui:~ 
cefie; \Uboi~ in tbe ~ofi:~ @>o. aU wbotome i,n in Privity of 
Eftate, tl~ \nttb Notice; OJ wttljout a Confideration. 13ut \1 
_olUet of Redemption f!l all equitable Righ~ tnbednt in tb& 
l.anlJ~ Bll\1 b'nn~ a~ prrfon£i in tbe Poil:, O~ otbetbJU't. l1?ecauf& 
it is an Ancient Right, Wbicb q,e part! tS$, entitltil to in Equityo 
9"n @Jtbounb bplbe Efcheat tbe ~Ul'te is. e~ttnJUHliD, tbat 
tntU bt llotbin\J tq tbe putpofe , betauCe tfJe pad; ,map be re$l, 
(Omptnt'b fOI tbat 11p tbe ~ourt, bp a Dec~re rOI 1ltent, o~ 
patt of tbe JLann .it felf, o~ fOm£ otbtt Catt~facti.on. Qnn it if) 
of (uell (ont1n£ratioll ill t~t ~v.e of tOe La\U, that ~be )l.,aw 
taketl notlte of it; nun malte~ it atngnable ann ne~ir~ 
bIt. , _, '.' ~ '. ..... ,. l' ': 

13~,t tbt ,moll Ull1tll1£rablt tblUlJfl in tbe €aCe ate: 
Firff, itlJat tb~. f{ing t~ .in attual tto(f~trio1t, anti cannot be 

t€lt10ueo in equttp bp an AmoveaS manuni, IfJ bt map at 
llrabl. . . ';" 

Secondly. imt betbec tbere wiU not be a nibttlltp betw.ixt tbe 
Q1;(fatt £If a Ward llntl In .tfclNat:' tOl In Cafer; of WardihiPs~' 
ibe Court of Wards'batJ!utlSSDtct(On bi tbe 33th.of Hen.S. but 
in tbt~ taft bet, hl an aauat 3ln{JerjtJtlCe ,int\)e King. 

Thirdlt, flr;be Statuti of 33 Hen. 8. c. 39. ttl to be canOnete\1~ 
tnbicb 1libt- Reli¢f in equity 8gatRtI tbe King. .. ann lconceib~ 
dYtl!~ tblt til tb'. cafe t.be etetuto: 1UO~liJ bt teli£~a6atn{f 
tbe edt fOI tbe ~onp;' becaufe in common dlimftttoll it is; 
but a pe~{onll ~ttate. ".. '., .; 

16ut Baton Atkyns wa~ (fconglP of 0piRfon; tbattbe Piltt1!i 
(lugbt in tb,~ cafe to be tdieb~n 861tn11 tbt King, ~a"(e tbc, 
King fa tbe ~ountat" ann 'eall of 3lullke ilnn equttp; anti 
it ft)a6 not be PleCumel1, tbat \Jt \DiU be ll~fe(tiile in eit{)tt. 
2ln'O ft WOUlD netolJate ftom t~t King'Sj \9onout to illlailn, tbat 
'lDbat tfJ ~quitp agailti 4 CDnnnon Pet (0 n , l1joul'O not f.lg 
~quttp £UJatnit {limit 

Yyy 
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King verfus Sir Edward Lake; 

I~ an Qctton upon t~e ~are, fo~ ~~ilttilt~ .mltl J9t,tbHffJitlg 
n falfe fIntl maUctoug Libel agfflnR tbe ~lfUntltI, con:; 

tamfng among-ll otbet tbtng£'; tb~e (ffilo~tu an'n ~ilttet~ trt 
an tlt1fwer to. a ~£titton p~efttt'll b!, tbe ~Iilfnttffto tbe 190ufe 
of (ltommon!l., arratna tbe [)efenilant: [The Profecutor is 
Mr. King, whofe Violence both formerly and.lately is very No,: 
tdrions, to fay nothing before His Majefty's happy Reftauration,,' 
of which much might be faid too horrid to be related, which 
.this Re~pondent pa11eth by,. in regard of the Ad of Oblivion,1 
though the Three years the~in mentioned,are long flnce Elapfed : 
And alfo faid in th~ Confiftory-Court in Lincolnfhire with a loud 
Voice, in the prefence of many People, That he would Jlrike 
at the Root; whereas rhisRefpond«nt conceives (always referring 
himfe1f to the Judgment of this Honourable Houfe) that there 
is no Root under God of Ecclefiafiical Government, but the 
King. himfelf: ( And in the M1rgin, with an Aflerifm there are 
thele Words, Saltem quoad poteflatem coercivam;) and that the 
Plaintiff's Petition is fiuff'd with illegal Affertions, Ineptitudes, 
Imperfedions ~ clogg'd with grofs Ignorances,: Abfurdities and 
Solcecifms.) ~p reafolt of ltJotcb t[lo~O~ anO Libel , be i~ 
iJamnifi'c~tn big !JoOi.lj~ame nnn ([r.ell,it, anD ~~ofcmon of a 
~artt£fCt at )Law, ,000 1. ~p.on Not Guilty pleaneb, il 
~pectal ~ern.itt Iva~ [ounb, flt1!f iDatimgca lJfuett to 150 1. 
[[{bieb epectal tmernttt ftntl5 thore m o~n~· in tbe ®argent" 
omitteD tn tbf IDeClarattolt ; antFtbt9J ({Haue.; tUfo, Always' re-: 
ferring himfelf to the Judgment of this Honourab~ Houfe. ,. 

Sir Robert Atkynspro Q.u'er' etteo Yelv. Rep: p~ 151 ... & Hob. 
Rep.I80. ;: '.. . 

Stephens pro Defend. (dllleb; tbat tiJe ijil0lb)1, a~ tedtttJ, 
were roo generalto lJfOunti an QitiOtUtpotk . ..',..,,; 

Hale Chief Baron: (ll:;bete ia no . aiaterial Clatltiance betwi.rt 
tbe Declaration attll tbe ~p£cinl metnia; ann 'aItboulJb fllc[J 
<l5eneral walns fpok£n olJcr~ U11tDout .. Q:(I{titfucr o~ 19ubHt1)ing: 
tbem, wouln not be otttuttnule; pet 'bere t~cp being wlit anll 
pubIHl)'D, tubicb contatnil mOle ®aHte, tbnn if tOrp ban but 
bocn once (poke", tbcp are actionable. ,gnll tfje <Itourt befng aU 
of tbnt ~p'nton. Judgment\Ua~ Gibett pro ~er'J niii caura~&c. 

Anonymta~ 



--~-----

Trin. J 9 Car. II. in Scaccario. - , ", / ~ 

AnonymuSe 

A- ~ n Court-Leer beln pro Rege l1lttbtn tihl Honour of (6)
- Grafton, one UJa~ fineD 2.01. acco~ntng to a By-Law, 
.-O~ UJ£ papment of 51. a SlJI)on~b bp (betp on~ ll1ttbtn toe Leet, 
tbat tlJoulD tetfiue o~ place an Iririlate \nUbfn anp 'ouCe tbett, 
wttbout gil.ling ~rtutftv to tbl: ~uetCe£t~ of tbe patillJ, to 
tJifcbarge tbe 10arUlJ; ann tbf~ fine llla~ Efiteated bitberj anti 
p~ocer~ ilTuen to lebp it. 

Hale Chief Baron: 'ijtbt~ ff$ a· goon: By-Law, ~nn ftrq"en~ 
in Leets; but It h'J barn to Eftteat tbe 1fine Uitljet, tllitbout 
taking tbe ufual Semenp fo~ --it bp DUfrer~; ann to ett.enn 
tbe partl" ~ JLanns UJl(Jn it, lUben petbapf:S be map baue rome~ 
tbing to plean to it; a~, toat be is; not witbfn tOe Leet, OJ 
'tbat be treduen no Inmate: 15ut tbe ~fttcetS; of toe (ltoutt 
(ain, 3Jt ltJaf:S ufHal to Efireat fucb flnefS into tbe Exchequer.: 
lUbcn tbet' belon[Jcn to tbe King: sDtbetl11trt, tuben tbep {Jelon' . 
~O ~ubiett~. !ann tbereupon tbe partp t1la~ put ta plein. 
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De Termino Sancti Hillarii, Annis I 9 & 
2..0 Car. II. Regis. 

In Scaccario. 

Rufhworth & aY, contra Counters de Pembroke 
& Currier. 

(I) Tl\}e Cltafe luas tbtts ;viz.Curri€rp~efGlt'o a ~iU in tbe 
Exchequer-Chamber, 8!afnll tbe Jl3hlintifftl anti GtbetU, 
~enant~ of a ~anno~ of tbeCountefs of Pembrokes, 

fo~ Suit to his Mill, lDbitb be claim en bp Prefcription; manp 
mttnetrett mere (ftaminen on botb fioes;: gun noW upon tbi~ 
15tH PUf£tt'Q aaainft tbe Counters ann Currier, a 'lItttal at 
llAltD bdn~ ntttttet1 to ttl' tbc '<niitle, tbe Countefs woulO make 
ure at tbe 'l;tial bttltJin Currier anti bet felf; of tbe former 
Depolltions'taken, ut {upra; ano tbnt bt(ng ilcm)'O ber, fiJe now 
appeal'o to tbe Cowrt fo~ Dittl'tion~ tn toe ~ntt£r, ann Plap'o 
a New Trial. ~be QCOUtt was of ~ptnton, '<1lifJat toe fOlmec 
IDepofitiona ougbt 110t to be mane ufe of at tbe ~ttaI, becaufe 
tbe Countefs tui1~ not a partp to tbat @lUit; ilno a~ tyep couln 
not be rran a~aina bet, no mo~e couto tbc!, be rea'O fOl bet: 
Qlnn bec"ufe fiJe lUt1£t not bounn bl' tt~lll, not babittJJ bren a 
partp to tbe @lutt; ttO~ tuaa fiJe in a ~apacttp of <ftamintng 
an~ mttnef£i in tt,o~ Picfetting 3llltertdgato~i£~ in it; fOl tOilt 
)l\eafon alfo fiJe (ooltl not make uCe of tb£ IDcpofitton~ of anv 
tbat ban bren a ~!1ttnera tn it. gnll it fs.1 not ltke to tbe ~afe 
of an Ejectment, blougbt bp a Reverfioner, Ol Debt upon tue 
@>tutute of Ed.oS. b~ougbt bp a ~~op~tetol of Tithes, aftet a 
GllertJi5t at ~a1.U fo~ tb£ lLetfre o~ tye p~efent ~~OPlieto~: 1f 0: 
true it t~, t(}at Cucb a Reverfioner of lLan'O%1 o~ ~itbea flJaU 
babe anbantage of tOe mlertlltt , ann gt\le it tn ~btnence; but 
tbe m£af.on~ arr, becilufe tbep cannot be fmmentate parti££t to 
tbe action o~ @>uit; fo~ tbat muff be Plofecuten bv. tbe ll.dfre o~ 
p~erent ~el1allt: gnn iikeWtfe becaute tbcp map gfbe an)? tbhtlJ 
tn Q.Ebitlcnce to tue ]urp, al1 l11eD az tbe ~latnttff btmfeIf: ann 
lllinlll£l1 Ol gffil1ttp to tbe Reverfioncr, i~ a goon mufe of <It{)al~ 
Jel1ge; but it t~ otfJet11ltfe in cafe of Depofitions. 1fo~ tbert onlp 
pntttc~ to tbe ~LI{t cftn €tnmfnc (11 3Jnt('no~at~. JLtk~wtft: 

t~i 
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tbe lReuetfionet OJ tbe ~efIDto!etre mtgbt bauz bren mane n 
patt!' to tbe ~~tgtnnl Cuit in QEquitp, tbo' not at )LaW. ann 
it 1ni1~ rulen ftcco~'Oingll', tout tbe DzpofitiOllfJ fi)otlill not be 
mane nre of. 

Jufiice verfus Henry Brown Admini fir atorof his 
Wife, who was Executrefs of her fornler I-lusoq 
band Jenoways. 

U. 1&on a Suggefiion fo~ a Prohibition to tbe Admiralty, toe 
tbe cafe appeal"en to be tbUf); viz. tbe fatn J uftice ann 

ottJer~ ball tb~re var,tg of a ~hip, lying fa toe Thames at Rat
cliff in tbc <ltountp or Middlefex; ann tue faio Jenoways ban 
tbe fouttb pact ~be olunf1tf.) of tiJe tbJfe patta were fo~ 
biluing tbe~btp go a mtovnge; but Jenoways inoulll not t1~ 
utee to it. 1geteupon tbe ~ttJneta of tbe tb~re pattu 113tttti~ 
anen tbe 3lutJge of tbe gnmtreltp, agillnft tbe ®Umet of 
tbe fourtb patt, to campti Dis; 2HTent: 15ut toe lunge \noun) 
not compel tim. 113ut tbe Cltoutt of gnnnraItp bp map of ~tt~ 
pulatiotT, took a 1R.ccogntrance of 2001. penaltp to tbe ufe of 
Jenoways, tbat tbe ~btp tl}oul'O teturn ftom tbe httenucn 
ijiJopage wttbin flftgytam ®ontbs, o~ elfe tbat tbe ~wntrg of 
tbe tb!re partSS,fiJouln pap tIJe ~1nner of tb~ fouttb part, tbe ball 
lue of bi~ fourto part. $ereupon tbe ~bip gge~ to ~eil~' 
Oll toe account of tbe SlDl11neta of tbe tb~te panfS, ann neuet 
t£tU1:n~. Jenoways tJtc~ ann mattes bt~ [[Ufe eEtecutr£fg; 
me takeg ~u~{Hnn all\) nte~ 3lntellate; tbe {9uabann tnk££) 
SlnmfnUltatton of bi~ mtbe~ qEffate, fittO fue~ Jufiice upon' 
tbe laecogntfance tn toe ~lomttnltp, on'l) [Jila femence agatn{f 
IJtm tbete : [[(hereupon be p~a}J~ a ~~obibition. Firft, l!)e~ 
eflufe the Qtoutt of gnmitaltv ba~ no powee to make Cucb a 
~ttpulat{on, lUbercbp to bfnn tb.e 3!ntetell of nnotbec patt» tJ:I 
gainff bt~ mtll. Secondly, 15ecaufe tbe ~utt upon toe lK£~ 
countrancc is; not 'Oetftminable in tbe £inmitaltp, fo~ tbat it 
waa taken infra Corpus Comitatus, ann fo~ tbat tbe @lbtp was 
~bete too at tbe time of tbe 0tt~Ult\tion ~nn ~eco~ntfanc_c 
'taken. Thirdly, l)ccaufe at tbe time oftakmg tbh1 JR.ecognt:; 
rance, tbere tnu~ 110 lIAbel t10~ ~uit tJepentltn!J ttl tbat IIJ:Otltt. 
Fourthly, )5c(i.'mfe tbe ~latntftI bere can babe no ~ftle n~ an
mtntfftato~ to bi£t [[life, but muff ~tle u~ g,nminUftdto~, de 
bonis non of Jenoways. Fifthly, 15fctlufe tbe $5>eCUttt~ bein!J 
31ovnt, one onlp lfJ p~o(~nlt(n upon it. , 

Doctor 
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Doctor Walker moben agatna tbe 1tlobibftfon, ann grountJ~ 
£'0 f]imfelf upon UJe ureat mlfcbief ann tnconbenienc£ tbat 
lUouln cnfue, if it (lJoulo be tn tbe powcr of one man of mil" 
np to btnncc ~tal'lC al1'O ~n\ligation. ')51' tbat mean aU Jaabt~ 
gnttollll1hJbt be nenroVeo, tubtcl) (pottln hmn to tbe ID£atu~ 
etton of tbe Qtomll1on~wealtl). ann fOl toe QnbClncement of 
tbat tbe ([ourt of anlllirultv. f)o£S ufell tIme out of mtntJftuttb~ 
out interruption, to make fucb Stipulations upon a tNtttton 
in tlllBcation time, tubtcb i~ tn tbe nature of a ~u't tn (ucb 
cafeg. gnn fo~ tDe otber 1lDbjectton~, ~e ratti, tbep mete fo 
mnnp mtrtake9 tn tb£ Suggeftion., 

The Chief Baron faill, tbat tbe IDbjettfon n~a1tlt1 from 31ft, 
(ollbcntence ann Qnttquftp, tua~ of no great fOlce; fOJ tbe 
fame ®bjection mhJbt be maDe in cafe of Charter-parties, ann 
ContraCts made upon Lands fo~ 1f'teigbt anti 00pag£9; ann 
pet tf)e €ourt of .Admiralty, fJa~ notbtng to no In tbo(e rafes. 
1t5v. tbe Statute of 15 Rich. 2., notbtnB ttanCatten upon )l.,ann 01 
infra Corpus Com. t~ to be ttien in tbe Admiralty; ann ufall'e 
befozt o~ aftet, tutU not take alUa)! tbe fOJct ann ~ffect of an 
ga of ~attiament. ann bert tbe ~bip being infra Corpus 
Comitatus, tbe gnmtraltp bil~ ttotbfng to DO tuttb it, nOl anp 
patt of it, no mOll! tban tn otber cafes artfing alIJo~e. lBe" 
fine11, tbt5 lltecogntfance fremfS to be boin: 1fol it i~ not in 
toe nature of )Batt, to compel a perron to appear to an action. 
ann flare Judicio, but b)! tuap of ~ttpulation ann tontrntt b£o 
tlUren tbe part!£l1, 110~ i5 it an 3lnct'O£llt to, Ol t1tpennant upon 
allp ~utt tbere: jfoJ if fo, pftf1ap~ it migbt be gOOll, tf tt 
lUere ufuaUp taken: gull fupport in tbta cofe, tuat be UlDa 
bfls but a fourto part, WOUlD ret fire to tbe ~bip; tuete WoUlD 
be no r~mel.lp tn tbe QOntitaltp. ~£{tb£t ia tlJere anp remeltp 
there, If be witt not (onfent, fo long U9 tbe ~bfp t~ infra 
Corpus Comitatus; but if it \nere fuper altum mare, tbe cafe 
wouln be tlitfctrllt. gun tbe ufa\J£ of t[)C ~Olltt of anmirals; 
tp, in rUth cufeg t£l notfJti1lJ to tue purpofe. 1foJ it iG betp weD 
knOlUn, ti)nt tbc ~~ntnDtp bllg ufe'O time out of mtnn to caufe 
mt gDmfnUlrato~ to make Difttibutton: ann l@lefin£l1t~ babe 
bren etten fOJ it, from the time of Ring Ranute, ann fa 
1l0llJntuatlJ~ : gnn p£t· tI)C ([outt of illtng'g 15cncb <3zantS 
Prohibitions,UIlO n£nte~ n Confultation, becaufc bp tbe Statute of 
~d. 3. tt is:; wttl)tn tOt cormfl.1l1ce of tbe Common Law, fo bere. 
~efille!), If torte be but Probabilis caura fo~ 11 ~lobibition, it 
mutl Itot be tleniell ex debiro Jufiici~; fOl if tt be granteD lDbere 
tt OU!Jfjt not, t1)C aOllcrfe patt)! ba~ tcmenp b" ConfulratioD

ll 

ol otbct mrUIt£f to fthcue bimr~lf agMnll it: l5ut If it be t1£~ 
n-iet'lJ wunt &t iti [Jmmnbir} toe PUtt!' t~ wttfJout umetlp. 15ut 

becau~ 
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becaufe tbia tl1a~ n cufe of, great confequem:c , fi1l0 ItO i.(£J~cn~ 
bent Ulft~ fiJeum of anp 10~OIJtbitto~l FranteiJ ill fncb U!1t', tUlle 
mas giben to tbe fidl: Saturday in Eafl:er-Term, to n'tibits upon 
tbe matter; ano ill tbe mc.]n ttme aU p~O{fcntng»' in tj;: eitl~ 
111it1lltp lUere to nap bp (Onf£11t. i 

Sir John WiUianls verJ!tsLiLler& l\ Ii ')'L 

U~on \1 Prohibition tbe caCe tuns tOUg; viz. tire ~!aitt~ 
tiff fJF~urrbt '<trefpaf!l bere bp ~o minus fijJ£nlff tIJc 1)2::

fenoant~ fOJ Diggtng tn fJf~ ~ou maO 'lClofe in St. JOhl15, in 
tue 3lU£ of Thaner m UJ£ County of Kent; to mutco NotguiIty 
,tna~ plea'OctJ. ann tben tbe Deffunant~ p~et£rreo tbett lOtH 
ttt tbc Chancery of Dover tuitbin t!J£ Cinque Ports, fHg[(eft~niJ 
t{jnt toete t~ ann ban been temps donr, &c. ill Sr. John's a Pier 
caUeo Margaret,Pier; ann tbat toe Pier-wardens ban ufcn time 
nut of mtno to ntg tbere fo~ (ff):a'ilel, ~anJ, (te. fOI rcpatt'ittlJ 
tbe Pier, ann fO~ the faf~tp anti p~eretuiltion of ~bipg ann 
@>bippfng ; ann tfJat bp feneral ®roet~ anti ID£ctre~ of tbe 
Lords Wardens of tbe Cinque-Ports, it !~an bttl1 fo o~tJeren ann 
put in Qtt('cutton: gnn to babe tbc benefit of tbat cJruffom, mm 
of tboCe SlDlneta anti [)ecrre~, ann to ffop futtb£t p~oc~oinz~ 
at JLa\1.l, lUa~ tbe (cope of the lOW. ~o tubfcb tbe ~Ohl ~Iain~ 
tiff anfwercD, iJl?npfna tune be kneUl an)? tbtng of fueD <Jrufhmi 
OJ of Curb SlD~ncts. ann upon heating of tbe 4ta~ife in that 
.CZCourt of Chancery, upon 10l0(!f~ tbe li'lainttff SirJohtl Wil
liams, lUa!j neCt~e{1 not top~(lca.m ill btscaufe bere ; ann to 
pap 13 l. COfff! to tbe IDefenuilnt;i5; upo ." tnbtcb JC p~ai'etJ a 
Prohibition., . 

gnn per Curiam a Prohibition Uea! jfOl it ff,j Uet in tbe 
potner of anp tttfetto~ Q!:OUtt to finp v~ocrenin!Jfl in II caufe, 
tbat t~ uta ~ttacbt tbct£! 2n'O a Qyo minus Hefj tn tue 
Cinque-ports, aa lUeU iUS witbin n County- Palatine 1 . o~ fIt 
Wales: g,nn rntbcr in tbe Cinque-ports toan in a County-Pa~ 
latine; becaufe a County-Palatine lJa~ Jura Regalia Ulttbtn it felf. 
gnn it tt:; ufual to ([;~~l1t Prohibitions into County-Palatines. 
~nn fo it [ml~ none laff ~£tm, to ti)e Counry·Palatin~ of 
Lancafier, upon a Cult comlUencen berc bl' Quo minus: gnil 
"ft£ttnatn~, a laiD pzcfetten tbere to flap it. anD fg tt \1l0Ulil 
be tf a (uft w£r£ commencen in toe Admiralty tI)£r£ againl1 LU1UJ/ 
a Prohibition tnantn lie: ann tbe King's Debtor btlfJ tbe fame 
~~tbUenge tbat tbe King ba~, to Cue fo: IJia Debt \1lbere be 
:uti], 3Jt Wouln eire 11£ 'iJetP tnconbenimt" if a Plitlllt£ jurhle 

Diction 
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Dlctiou tlllgbt no lllfJttt tlJtv lOOUIO, ann tbete WoulD be no tC~ 
'tu~np tlfelttbttc. 2lnn yet •. Rep. Ctifpe and Verall's Cafe lUars 
citeD, tUbicb wass lIt cAft of an IPPtat of l1~atb, tbt part. be';, 
IntJ (lain \Uttbtit tbe Cinque-Ports; ann pet t[)£ appeal blougbt 
tn B. R. tbe partp being in CU1l6d. Mari{chal. ann a Debto~ 
bert bass tbe fame 10zibilenge. 

€be Defennantfj petCeibtng tbe ~pinton of tbe Qtoutt. 
otTeren to (uretore ftittber PiocfelJtngss tn tbe _ Chancery of tbc 
Cinque-Ports; ann to go to Girpal upon tfJe ([ullom in tbiSS a~ 
aioll, balling Ubettp to altEr t~tt.~lea j ann to pie an tbc 
€utlom; att1J fo it tua~ o,l1erett' 

Nota, per Hale Chief Baron, nub tbe tnlJole Court. upon. 
Habeas Corpus to temoue a 10:troner in tlJE Admiralty; tuo' 
t&E Habeas €orpus be returnoble tbB nett -tlI:etm, tbe ebetlff 
Ol 0«01el: muft not in tbe tll£tln tim£ (ufret btm to go at large; 
ann if ~t l1oe~, lje t~ Hable to an :Efcape: fD~ tbC €mtlt tm. 
pO\UtrS tbt C3aOlet ""IV to bJing bhn Dfmtlp to tbe (ltoUtt; 
attn IT be lJibers bim anp Ifbettl? in t(Jtmcnn tfmt, it t~ ftt ~t~ 
1&trU. 

Memorartduttl, ~lJat tbl~ €ethl Sir Allen Btadrif Ql:olttro( .. ' 
let of tlJ£ Pipe, being p~tfetttm "eun, fumn1ltttl1 biS Sl1)tftce 
to tbt ChailceUour Qf the ElCch~erJ tften alro p)efent in Court ; 
lllOO at tb'e fantt ttntt «abe it to JOkn Brewfter,p.~ttnt in Court 
Ukttuffe, -tebo tbtreupon was eUJ9:n ann anmUten,. gnu Nota,. 
tbtlt aU tbiS$ lt1a~ none lllttoaut ~tf£ltg , onlp tb'at an ~ntt! 
lllm; mane Of it hl Court, lttCn}b~ tn a 1&iefintnt Temp. 
Reg. Eliz. tubteb lUas tean in ~t~ lit 1»as one Fortefcne'S 
~tlre. 
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The Attorny General verfrt5 Horffianl~ 

I· Ja an 31llfomlatfon anb a 15iU in tte cftcbel1uet, (6) 
COJ Prifage of Wines, It tu4~ nrcfare'O bp tbe Chief 

Baron ann tbe lUbote Qtourt, to be tbe ufuat <!Cullom of tbe 
€ollrt til Equity, to enure fingle Prifage to be pain fo~ Nine Tun 
and a half, ann double f'rifage fo~ Nineteen Tun: . 13ut toot 
ftridi juris no Prifage 1118$S to be paitl, but fo~ Ten Tun; 
ann pet tbnt Nine Tun and a haif, batb bren conftruen to 
be ftilUn apparent; anO tbtlt tbe teafon wbp mo~e lUJ~ not 
impolt£tJ til one ~tJip , tuas; to l1tfraUD, tbe King Of fii~ Pdf.' . 
aae. )But if onlp Nine Tun -be imp~lteD, Prirag~ bas, betp 
tarelp bllm aHolDeD, lllttbout apparent ~\Jinel1ce ann p~oofot 
Ii rtaun. 13l1t tnbere lefs than Nine Tun is impoztel, Prirage 
iSS neber pain. Qnn aa it t~ an eqllttable contfcuctfon 8IJailUl 
tbe lettet of tbe Latn j tbat Nine Tun and an half fiJQlJIO prep. 
Prifage j fa bl' ~quttv.j if Ten Tun . be I~tletl tn a ~btp, ann' 
it comes to paf6 bp teafan of Leakage, tbat bllt Nine Tunn 
ate teaUp impCl~teD, tbete no Prifage ,~ to be paiD, 'fo~ beee is 
equttp a~atnft cequitp; lUbiCb lUuff take pllce a~ tutU alJatnlf 
tb~ King, a~ fOJ btm. 

• 
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De Termino Sanetre Trinitatis Anno 10 

Cay. II. Regis. 

In S caccario. . , 

Thomas Papillon ve'fUtS VViUiam Buckner, John 
Boucher tf!t at Defendants. . 

I
~ Trover and GOllvedion fOJ BOQ'O~, tbe flnueftfol1 upon 

11 ~pectal aetbitt tuas; albetbet 81 no after tbat tbt 
. Commiffioners of ExciCe til London, ball abjubgen Stan

dies' Importcd to be St~ong-Watets petfntlp mant, ann to pap 
as ruc~, 11CCO~'OiltlJ to tbe Qet uf 12, Car. +. c. 1.3· [01 ¢rct£e, 
tlJe GaUlJttp of tbot 31UllBtmllt lnigflt aftctlDarU9 be Olawn 
in ~u£nion tn tms €OUtt" ill tlJi' ga.l·oll; wbifb ~UdtOlt 
1IepenDe.n upon fontt €I~ures. of tUe arts of 12 Car. 2.. c. 2. 3. 
and' 1$ Car: l.. C. J 1. see aQd reaP thc A~sthemfelves. 

Lechmere pro Quer. tbat it miB1Jt; COJ if fuel} Q.!:ammifffon .. 
£t~, tubo' bttbebut a Itmiten 31uri£lOi(tiou, go be)tanll it, 
tnbattbep no t15 Coram non Judice, ag 10 Rep. the cafeof the 
Madhalfea: ann tben Trefpafs o~ Trover Itee ilIJatnft anp tbnt 
att unnet tlJcm. Vide Dr. Bonham's Cafe, 8 Rep. DllD fuCb 
powet ann autbolitv. W ~ta~er fable. gun ,Rep.Rookes Cafe; 
3lf an g)fftc('t of tbc <IrommlfflollCl'$ of ~elU£tG, lubell tb£}? 
£tcren tbcit autbolitp, o~ get contrat!' t!Jercunta, nUlraina 
fo: att amercement lavctl bv tbetn, a Replevin lita well. Vide 
Cro. Jac. 3 J6. Herfely's Cafe; ~o If ~01ltmi1Tloner~ of 'liantli 
rupts Declare a ftlOll n lf3anhrupt, mbo fs not fo t botb an 
Adion of Trefpafs lies f01 taking uia 600tlfJ ann an Action 
upon the cafe fo~ Slander: ann fa it lUaG ftnjunrren tn B. R. 
in Norbery's Cafe of Gray's 1M. gnn tbere is great, 
(£Oron fOl tbi~, bccaufe clfe lJrcar oPPlcffiotl milJIJt be nfen, 
ann the pattI' left tlJitbout ttmtnp bp Error o~ Atraint. Vide 
Rolls Rep. ,. 

Stevens pro Defendente, me mabe tlnO 19G(l1t~. Firfi, [lrIbe~ 
tbet tOe g)tricetS ore 0Ulltp upon tl)'15 tacrt'!ict, fo~ <let£cuttng
tbe 3luoglU£nt of tbe (tomlnitfloll£rs, if tbeft JLfquo~a art 
~ttOngfmatet~ r ann Secondly, Wbetbet tfJtp be <Jl)lliltp 
anmttttnll tbem not ttl be ~ttlJnllsm(Qtew ~ , 

I)e 
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1ge (oncet\1en tbat if an 'I!.lnjutl~reiiure tuerc maiJr; pet If i:f~ 
tettuattJ an 3lt1fOluUltlOn were p~£fett'D fo! tbe fame lJoo'Ofl, mtn 
tbep con'OemnetJ upon it; tbts 1.11ouln £tcufe tbe ~ei~tu:r, tbo~ 
bp a ~etnict aftetwJt'05l it llJoultt be founo, tbat tue HOOng 
lUcre not ll1£U ~ei1rt1. 15ut if a @le(iure be maoe fo~ a jua 
canfe, ann tbete be lta T.lUt p~oceeotnlJSl tbtreupon nccolotnl1 to 
SLaw, an aaion upon toe caCe lic~: ~O\U betf wbctbet tbe p~a~ 
(rentngSl ate juR, ann [uco ass map be tl1atntaineD, tlJc qUcfitOll 
nepentlG upon tbe futo ~ct~,ano fame '!rl~urea tlJfl'fi11: ~~e get 
of 12. Car.~. impo(efJ no certain 1fo~fetture in fucu carc, but 
p~obln£Sl fOl tbe pnpment of tbe Dutp befo1c .Lanning. 15ut 
nbout 16~c\nets an1) !RctaUftG, milltp ~eltaltieSl ate illftfaCDj 
2inn tlJcn there i5l a <Zrlaufe that {uch Forfeitures and Offences, I i Cat'. 1., 

made and committed within the immediate limits of the Chief Co2 3 Par. 3 t, 
Office in lLonDOn, flull be heard, adjudged and determined by 
the Chief Commiffioners and Governors of ExCife, appointed by 
his l\1ajefiy or rhe major part of them, or by the Commiffioners 
for Appeals, and Regulating of this Duty, Or the major part of 
them, in cafe of Appeal, and not otherwifc : And all fuch other 
Forfeitures and Offences, made and committed wirhin all or any 
other the Counties, Cities Towns or places within this Kingdom at 
Dominions thereof, fhall be heard and determined by any two or 
more of the Juftices of the Peace, reftding near to the place 
where, &c. And in cafe of neglect or refufal of them, by the 
Sub·Commiffioners, &c. gnn toe Statute of 15 Car. 2. c. 1(. itt~ 15 Car. 2· C

fitet£' a i0cnaltp upon toe Importer or Proprieter fo~ Forein Li· c.r LPar.I 6 
quors 31mpo~ten GIlO not nutp fEnttel)~ to be t£Cob£r£n bp Sci· 17· 
zure~ Suit or In~orrriatioh: ~t1tl tbete ia a.l1otbttqrtaufe,_ that P:cr. z > 

all FlOes, PenaltIes and Forfettures, for which no remedy IS or- f 
dained for recovery thereof by this Actt fuaU be recovered by 
Adion of Debt, Bill, Plaint or Information, in any Court of Re-
cord within fuch County, City or Corporation, where fuch Of-
fence fhall be committed, or by fuch other ways and means as 
by the faid former ACt is directed and appointed. ~otn tn tbhl 
(afe tbere ta no partfcular (Outre o~ temeiJp p~811tilen bp t be 
15 Car. 2. c. I I. ann tbetefo~e tbe ttlUC'OP ifS befo~e tbe Ql:om, 
mttrtonet£) bl' ~ertue gf 11. Car. 2. 

Objed'. tlilpon a ~et1ute tbe patticUlm: temellJ! i~ bere tn 
tbi£' <ltourt; tubtcb ta a ~atltct ouert in (ucb cafeu ; ann 10~o, 
clamtltiol1 fa malle, tbat all perfotlG map babe notice. 

Refp. ~be p~otre'Otng~ bc~e a~e not upan tbe ~ei~ure, [Jut 
lllJatntl tbe 1gerfon anti tbc tb1l1!J It felf; ann tbt ~el~ure i5l onlp 
tn tbe nature of a eumtl1on~, to enure tbe pattp to appear, ann 
if tbe t01atntttf were tt1fo~m£'O againll ill tbe King's Bench, it 
\nouln be no p~ej"tJice to btm; tnttbout a eummoufS tQ caure bint 
to appear; 1 2 ~ ~ Object; 
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Objed. 31t iSD batn tbat tbe part)! flJouln be bounn a~ to bfr; 
P!OPCttp, h1ftbout a ~tpal bp Jury. . 

Refp. 3lt i~ bp get of 10arltament; wbicb ba~ appotnten bOIn 
tbe ~cllaltte~ fiJaR be netermtnen; tubicu Jlugbt to be putfuen. 
9.nn tt tutU otbetwife be bet)? tnconbent£nt, if tbe King muff 
!tap fo~ bt~ 1!tcbenuc, till a ttcpal at Latn be Obet: ann tberc=, 
fo~e (ucb a ~ummatV map l11a~ Plobinen to!; be(aur~ tue o~ 
tbcr wouU) be a great Q!:barge ann Dettimcnt to toe King, ann 
a uetation to bi~ ~eople. attn to e gct of 12, Car. i. ba53 mane 
p~obtl1on againR uunue ]ungmentf.) glben bp tbe ([ommtlTio, 
ner~, ann giuen an Appeal. 

'48;0 tbe Second Point, aOl11ittillg tbefe JLtquo~~ not til be 
@ltronJl-matet~, pet (he [aid) tbe ~lficet tna~ ntfpuntllJable. 
~e aJJreen tbat robert a particular 3luttfniction e~(ttl1~ if~ 
l5ounn~, aU i~ uoi1.1, nnn tbe ilDtTtcer Hohlt to an Qatol1 of 
Trefpafs. 1J3ut tubett tbe matter t~ tuttbin tbtit 31uttr;1.1tctfon, 
lnbicb iSS OUt cafe, tbete tbe SlDfficer ir; not itable ; fo~ ft f~ onlp 
an <ftrO~ in tbe 31u'OIJe, tUber ttl matter of Law o~ fact: ann 
(onclul1el1 pro Defendente. 

gftettuatn~ tn Mich. Term; 20 Car. 2. it tua~ arguel1 bp my 
felf ann Sir Robert Atkyns : 2nn 3lutlnmctlt was gibcn pro 
Qyer. becnufe toe ~tObet ann <l.tonb£tfton (ounn in tbe ~pc~ 
tial tJlI2tnict, tna~ befo!£ tbe 31nfo~matton, a"n 3lungment 
gtb£tt bI? ttc G1:(JmnUmOl1er~ of ~tctre. -

Terry verfus Huntington & Ar. 

I~ an £taion of Trover and Co,"verfion fo~ gootl)1, lebpetl 
bp [[lJn:llnt of t~e <!I:ommtmonCt~ of Eftcifl?, tbe que, 

ion WR}1, tf tbc:p UOjlflJIJC Low Wines to be Strong· Wines pcr~ 
fectIp metne, upon toe Statute of 12 Car. 2. C.2j. Ulbetbet it 
map be t'qawn in quetlion again bp an action in tbt~ ~ourt, 
CO U~ to make tbe ®mcet cbargeabte; tnbicb ttl effect tuafl tue 
fame point tuttb tbe cafe tmmentatelp fOlCgotllll. 

Ay loff pro ~er. ~e e.tguen ll1tlcb to tbe fame purpore, tbat 
tbe ([ouncil fo~ tbe lDlatnttlf ban arguen in tbe fo~met cafe: 
~bat tbep ton but a Hmtten 3lurtal1ictton; tnbicb if tbep ct
c£tnen, tf)ztr gtt~ were bOln; ann tbett otbet ~tficerf$ Ipable. 
ann be cUell the cafe of Callicoe, \tlbtcb tIJe farmetfJ of. tbe 
Qtutlomp ban al1jungetl to be Linnen, anll vet tbe contrarp ban 
bom ajungen bcte. a Ull two ~outta map babe 3lutf~nicttol1 
tn a ((lUfe diverfo refpectu: 31f Right of Tithes come in que· 
niOll, tOe Spiritual Court blln a 31utt~iJiction ; if a Difcharge 

of 
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of Tithes, tbe ([ammon Lam bag; Vide Mo. Rep. 42. Cardinal 
Pool's Cafe, & vide Cro. Car. 395. tbe cafe of n 1:t:(fi~z of 
~£ace; wbcte an ~tftcet tuaa I)ctn ~!"bie to on 2aton fo~ 
taking it Datt£fa purfuant ttl D:~ Warrant, in cafe of fl €efa 
ratcb upon one tbat tni1~ not Itl!.ble; Vide Dyer 135' 

'l5ut tbe matn Doubt bete i~, uecaufe tue Statute giue~ an 
Appeal; wbcnce tbep 11loul'o infer, tbat toe partp {JiHJ no otber 
Jacmcnv.· ~o tnb1cb 31 Hnftocr, t(TI;bat tbc It10~DlJ [and not 
otherwife] relate onlp to tbe proximum antecedens; anti toe 
meaning of t{j£m i~, tUlle tbe Commiffioners of Appeal tlJaU 
p}ocren onlp ill cafeg of Appeal, ann not o~tgtnaU". gnn tbo' 
tbe get bz retlttettue wttb tefpect to tuc llLomtnHfionet~ ann 
3lutlices of b3cflee, wbo babe a tlintetJ 2!utlJOlttv; pet it waf$ 
not tbe llntel1tion of tue ~aker~ of tbe get, to etclunc tbe 
3luttanictiotl of tbe \!l:ommon Law. gun the Ad of 12. Car. 2. 

cap. "'4- tnbicb gtbefS tbe ~ttetJitatl' <lftcifc, concerng olDer 
mattet~, tbnt ate not l1etermfnablc befoJc tbe Commiffioners ot 
Excife; afl ~urbcpallce,~c. Vide Cro.Eliz.j8 Eliz.Placito,7 Dyer 
236. anO tbe gct gtuea {cabe to phmo toe General Iifue; 
ll1bteb tmpUefJ, tbat tbe 9Watttt t~ e~amtt1able £lfetubett. 

Winnington pro Defendente: ~be g)fftc£r~ fn tbi£i cafe ate 
£tcu~'o,beeaure tbe JLtquo~ i~ an cftctrable ~tquol: ~tb£tlUtrc, 
tf tbc JLfquo~ lbere not <Zftctfabfe. 

Fidl:, ~n attion lie~ not flrrainll tbe Commiilloners; beeaufe 
tbep ate Judges, ann bp confequ£llce not agatntl tbeir ~ffieerf3 
heitbct. :JfO! toe 1f)otner of tbe Cltommilfioner~, vide tbe 
1UO~tls) of tbe Ad: of 12 Car. 2. cap. 2 3. ~be ~~oceentng~ 
bete ate aceo~ntng to tiJe Act bp ]nfo?mattr.m, ann 3lungment 
ba~ pafffO upon toe llnfOlmatfon after lliLtitne1fe~ c,tamfnen, 
lUbtcb i~ ill tlJt nature of it ~ttal. gntJ, if bctntJ mfftakcn in 
3/U'D!Jment, llJ(lU be be In a [u[relent grouno of action, it wm be 
barn upon tbt ]unge~ In Wefiminfter-Hall, lUH) eifeUlbert. 

Secondly, 31 agree an aatol1 map Ite, if tbcp bab£ no 31urtf:l 
nfctton of the Cl!:aufc; but if thc!' babe a 3lUti£foiction,it Ueg not: 
10 Rep.86,87· ann tbounb bere tOe)? babe erten tn ~Jttet of 
fact; pet fJefnfJ mane 3ltltlgcfj of tutU bp tbe ~tatute, no 
getion.liefJ againff them; Vide CO.I2 Rep: 23,24- <lI'onfpttacp 
ite$l not againff a 3!uro~ fo~ ~atter Df 1fact; ann man!, !Joon 
<lta(e~ ate tbere put; no mo~e noc~ aIt ACl:ion lpe beee. ann 
tbt~ <!tafe nttfet~ from aU tbat babe been cit en of Sewers, Bank
rupts, &c. 1fo~ bere a Judicatory 1~ £t£cten, ann an Appeal 
gtuen ftom tt; tub;cb f~ not tn tbore otbce Cltafe5S. 

ObjeCt. 
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--------------------------------------------Object. 3lf tbc!? be not Strong-Wate~s, tbe)? ate not lDitbin 

tbeit ]uri£HJiction, anti tuen tbep are ~rcrpatro~fj. 
Refp. 3lf tDot appear to tbfm Upott tue 31nro~mation o~ me. 

(O~n befo~e tbcm, 31 al1tce tbep ate ~terpaffolfS; but other:: 
wife ]I nell)? it. fot tbc Commiffioners can know tubat tbe! 
ate ;'0 otbetlUife; ann tbeft 31ungment fa equfbalent to a 
~ettlict, ann tbetero~e it WOllin be unreafonable to puntllJ tbefe 
sIDtT1Cet~; Vide Nudigate's Cafe, cit~ in Co. J 2. Rep. 2.3. 
~ol hl it founn bete, tfJut tbep bin tbls falfly o~ corruptly; 
ann if tbc 9@aact~ ate not gnilt)!,tto mOle ate tbcit ~etllant~. 
ann be concluneD pro Defendente. 

Hale Chief Baron: 'Ctbe 1010cktJinll bere i!1 Civiliter, not 
Criminaliter, aa in tbe <!tafe citet:l out of 12. Co, 15ut tbe 
cafe of a 3lutlice of 10eace rrem~ to come futi up to ourss ; 
COl tbe 3lufftce bab a 3luri6nfction, but be kept not tDitb!n it. 
gnll (uppofe tbe Commiffioners ll)oulo atljunge ~maU~16ret 
O! mater, to be ~trougf15fut, it lUoulO be mtfcbteboua if 
tbe ~Ubject in (ucb a tafe fiJouln babe no ~ctfon upon a 
i)t(fref~ taken fo~ a fo~feitute. ann robere tbe 3!urtStlictfotl 
it felf t~ fitntell a11n cftaminable, totte tbcte Ac!ls are fo too; 
ann tbetr 31ungment i~ no Eftoppel, tf tbe ~attet be not 
lllitIJfn tbetr 3lutisntctton, \UbtttJ is a particular ann titcum~ 
f(rtben one. Et Adjomatur. 

gft£t1l1atl'l~ in Hillary 'fermI 2.0 & 2. I Car. 2.. tue Barons lIcit, 
beren tbeit ®ptnton£; feriatim. 

Baron Rainesford pro ~er': 15ut pet be betti, tbat tbe De1 
fcnnanta mhJbt weU enougb babe 3lulitfieo bp llirtue of all 
g,utbolttp from tUt Commiffioners of Excife, lnba ate l1ungcG 
of tbe 1Fact; ann tbat tbetr autijo:itp iSJ not ttauerfable b.)! 
toe 10lailltl(f; Vide 8 Rep. 12 I. Fitzh. Barr 27 I. gnn tbat tbe 
~latntUf bete mull baue taken bt~ iReme'Op bV Appeal, ann 
no otbetwtfc; a~ appearfS 8 Rep. Dr. Bonham's Cafe. 13ut tbe 
([are of Bankrupts i~ nifferent, fo~ tUne no Wtit of Error 0: 
Appeal is gtuen bp tbe ~tatutt. 9.nn upon tbe 18th of EHz. 
an ®zner fo~ ®atnt£ltntng a 15affarn~'bUn t~ not traberCable, 
becauf& tbe pattp map babe bhl Appeal. 15ut if tbe Com
miffioners e,tceen tbeit autbolitv, ann tbat appear to tbt Court, 
toen tbetr 10~ocrentllgG ate Coram gon Judice, nnn an Acnotl 
of Trefpafs lie~; Vide Ro1.869. 1.2. Ed.4· 32.. 15ut if tbat boe~ 
not appear, it will be otbetwife. ann in out €aCe it appeat~ 
bp tb£ Special Verdict, tbat tbe ([ommltrioller~ babe ttcrenell 
tbelt autbolttP, in anjtt'Ogit~g Low-Wines to be Strong-Waters 
perfectlp malle, \Ubicb are of' anotbet Species. inll C£ttainlp,tf 
tb& "ommtlTioll£t~ 'lloulO il'OjU'01J& Rofe-water to be Strong-

Waters~ 
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Waters, tbrp tnoullJ ercren tbe 100tntt \liUell ttJ£lU bp tude ~om~ 
mUnG" ; nan tben botb tbemfelUea ann tIJctt ®fflcett1 , tufJo 
!boullJ lebp anp tb,tncr bp btttne tbereof, luOUltl b~ Trelpa1Ters; 
Vide 10 Rep. the C:1fe of the Marllialfea. anti tbe )ReMon il1, 
btca,ure wben tuep £tceen tbetr 8Utf}Olitl'" ~I)ep ,(cafe to be QrOntlil 
mltTlonctSf, ann act a~ 1I)~i.\lat£ perrOtta; Vide Cro.Car. 355- ano 
Rol.;60. ; Rep.l 00. Rook's Cafe. gull tbo' tf)f ~ldtlttur coul~ 
not Travcrfe; pet tbe Jury tnouttJ not be eftopp"d, l. Rep. God
dard's Cafe, 3 Rep. ;1. PloW'.Coril.;I4. I HCO-4- untJ tl)e ~pe~ 
(ial ~attet mil)! be fO,un'O,aa in ero.Car.IIO. ~o u£ conciunen 
~~~ . . 

Baron Turner pro Q.uef': ll)e nrgu£tT mtlcb ttl tfJe Catlle pur ~ 
pofe ; tnOllen upnn tbe ~onmtitftottCta bautnrr a Limited Jurif
did-ion. ann no' ltart£Jniction at tfrt til taft of LO'ev' Wines. 
. Hale OtiefBaron,pro Q,yer': ~ue <e~ttfe-ffJ (etten bl' 1 i. Car.l.. 
'l5!, wbiCb act a ~pedat <!totlrt of 3lutrtcatute h~ BWotlttttJ, 
fat tilt malt (peen!' trcouet)? of t(JC Dutv ortfp ; but Itot ta fea1Je 
aU patttt~ concetn'o to tIJt utbtttarp \IJt11Utt' of rl}£ CommifIid· 
ners, ann to nelibet aU up to tbCit mUl ann 10trnfUte.' -guu 
tbe crtonufance bdong~ to tbem ani". in toe ftrffptate'; but 
feconn8ttf! to tbc Common Law: ~b£ Oommiiliorters mUll en~ 
qUire into tbe ttutb oC tJ)£ ~attcr, but can tl,W It(t I9l'aceen~ 
ing~: ~o~ no tbt 10llTtteOitTgG befoJt tte Commi11iol1etS Plibi, 
I£'OIJ£ an}? perron'S" ftOlU beinll fubjecr to Qttiol1£,; but tbz fmr 
ann neli~n of tl)tm f!l anlp to p~£\)ent UlO1e tentouit ~JOcren~ 
tng~. £Inn if tl)£p ttcretl tbett own ]juriSDfction , tbat lJoe_ 
ilot take a\Dap from tbe luti9lJiaion of tlJt~" Court. anlJ 
tbOUlJO tbe gtt gibe~ a 1lt£cou£rp btfol£ toe Commiffioners ; 
pet no£~ it not (uhjed aU pattte~ ttl tbtir 10o\Der folet,. 
9~, -
. Firft, ~be ®titter bert td nat lllitlJttl tfJtft Jltlti~llictfott, 
lubtcb i£> n atr-ten, umttctt 'J\Utlantttton; atl!) tbat tmpttc~ 11 
~el5ntiu". viz. tb[lt tbep fi)aU not Ploc£rn at aU in oti)€t cofe!,;. 
~ut if tfJep 'llouln commtt n ~nke in il tr)ing toat Were 
11lttbin tbetr pOUler, tbat wouln not be ~tall1t\lable beret antI 
It i~ to be (onlitJ€ten , tbat ~pecial 3luri~nlLtion~ map' be cit:> 
tumfcrtben; J. Witb refpctt to Place; ag n Lee': O~ a Corpo
ration: 2.,. [mitl) refpea to Petfons; aa in 10 Rep. the Cafe of 
the MarfuaHhea: 3. U,litb tefpea to toe SubjeCt Matter of tbett 
31urfsniitton; anb bete ~\)£ Statute Umit~ tuete 31urtSfllfction in 
oU tbefe ftbl~ refptctu: gnn tbetefoJe tf tlJep giue3lungm£nt' 
tn B ~aufe BtifinlJ in nnotb£t place, 01 bettuitt ~~ibate ptt£Ol1S3, 
01 tn otbet mattera, aU i~ boiD, ann Coram non Judice; a~ if 
t~ep t1)ouln atJjutJ\Je Rofe-watet to be Strong-water. ann bett 
low-Winci nte mlltet~' of tbe fitl cf~tamon .. 
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Secondly; '<tIJcfe acta mutt not be cttcntlen furtbet tbon tbep 

cugb1: 1fll~ b)' tb,~t mealUs tbc King millbt come to lo(e aU bt~ 
DUll' upolllntpoft-~tiOfl of fuel) JLlquO~9. ann tbtll wouln ~ 
itt effcct, to 1110ke n ~C1.n Act of Parliament. 

ThirdJr,31f fucb Commiffioners ercreo their Qutbo~it", fnDat 
tbfP 116 lG Coram non Judice; ann tu~n, ml appearS) 10 Rep. 
tberegDtftcera arr not p~tblh 11£\ rtl. 

Fourthly ~ flCbougfJ tbe ]nfOlmation befolt tbem fuppofes tbe 
mattEr to be witbin tOete 10o\11£t ann 3luthlotcttOll i PEt tbe 
part!' fs not tl}etebp CO.lclutten • but tfi~t be map abet tbe COl1~ 
tratp; ,1£, III tOe cafe of a 10zefentment in a Court Leet, if tOe 
fatt atof~ out of tbe 31utisotaton of tbe Leet, Ol tuas a 
p~ibate ~urance, Ol it 9!f)8tt£t tn 11itfcrence bettut~t -~lfbate 
Il£tron~; as; tn 10 Rep. the Cafe of the Madhalfea. ~o 1Uber~ 
a .atilb$~nt fa lain on a place, tljat fa not Within tbe l&aritlJ; 
Vide 5 Rep. St.John's Cafe. of a Hand-Gun, if it be not tuitbtn 
tbe Statute of 33 Ren. 8. tb£,partv f5J not t~Cur£1;J in TrefpafS, 
bl' a matrant from a llufttct of _cace. . 

gltll tbe Chief Baron belli, alJ'aintl tbe !iDptntoa of Baron 
Rainesford, tbat tt woulD bane bren alJtltnll [be DefentJants,. 
tboullb toep ban pleatten eprcfnUp: 15ut otbe,tltltre tn tf)e 
cafe of a' Brewer 0: Retailer, tubo' are erPlcfi!, CLll11Plf ~'D ,tn tbe 
act; a11 if tfJ£p llJoulnanjunge Small Beer to b£ Strong, fa: 
tbep babe allurisotction there .. ann an AppeallirS) from tbete 
@>entente. - 'l5ut robert tf)ep babeno l~otu£t ouCt tbe tbtng, ag 
bere the!' ~abe not, tOe cufe t~ altetcn; anti cOl1cluneo pro ~uer
nnn3iUtlament lt111~ lTluen accoltJtnglp. . 

De 
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Car. II~ Regis. 

In Scaccario. 

I
~ all 2lctfon toi IQO i. upon 'a Bill or Exchange atcepteb, (I) 
tbe 10latnttff neclaretl, tbat bp tge Cufiom of England f if 
a Merchant feun a BilI of Exchange to anotbet Merchant to 

-pap ~onl' to nnotber perron, ann tbe 15tU be accepted, tgat be 
Woo accept~ toe 13iU, noes; tbetebp become cblltgeable tuitb tbe 
~um tberetn contain'n; ann tbat it certain Merchant inetu it 
Bill of Exchange upon tbe Defendant, pap able to tbe Plaintiff, 
lUbtcb l1)tU tb~ i[)efennant a~cepted; per quod aelio accrevir. 
gnn upon Nil debet pleancb, a ijlJcrDict patTen fOl toc t&latntttf; 
ann now it lllafl m01Jcn in Arreft of Judgment bp Offiey, 

J • ~bat tbe Declaration i~ Iltlttgbt. 
2.. ~bat an ACtion of Debt lie~ not. 

fo~ toe Firfi, $e fatn, tbe Declaration 111a~ naught, b£caufe 
tbe 19laintttf nectat'O, tbat per Con[aetudinem Anglix,&c.1tlbtCb 
be fain wag nflugbt, beraufe tbc ~utl:om of England tfj tbe Latn 
of England, ann tnbat tbe 3lunJJc~ ate bounn to take notice of; 
anni tbat tberefo~e tbe Con{uetudo Anglix oucrbt to babe been 
omftten ,anl) tbat it tuoutn {Jane been nnugbt upon a General 
Demurrer, 34 Hen. 8. Bro. Cuftom 54. lUfo z Hen. 4. the Care of . 
Negligent keeping Fire, Cro.Eliz.6. Yelv.Rep. . 

Secondly, gn ACl:ion of Debt lfe~ not ttt tb~~ cafe, becaufe 
'bete t£) no Privity b£tUlitt tbe ~laintttr anti Defennant; nOl 
anp Qtontract in Deed, Ol in Law; attn robert tbefe fatl, Debt 
Hetb not~, Vide 19 Hen. 6. Dyer 2.. r. Roi. I Part 594. robert 
(300l)£J ate oeHbettJ to anotf)cr at tbe tequetl of a tbttn petfou, 
Debt fie£) not UPO!1 u10lomife to pap fl.1~ tb~lU,no~ an Indebitatus 
AlTumpfit: ~tbettotrt hlben ~onl'ia _ teceiuei'l til anotbet 
man'~ urc; a~ tnbell a ~betftf lebtefi ~Olll' upon an ~tecu::: 
non, tbo' {Je make no Return of ft" Debt lte~ agatnff -bim; 
becaufe be leu ten anl) receiben it to tbe }J31atttttff'£) tIJJfe: gli~ 
tbe Law Ct&ate~ u ContraCt tl)cre, but not in out <!tare. 

Stevens 
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Stevens pro Quer': a~ to tbf h~& Exception', It l),\~ ~l:rtt 
mall,: a Dotlbt fo~metlp; but hl now retieD, to be goon; Vide 
Hob. Rep. & & Rep. CaJy's Cafe:ilun. fo~ tfJe :,Second ,tt is; i1 
tattle in lLatn, tbat Ulbert toe Common Law, Ol anp Panicular 
Cufrom Cteate~ a Dury,Debt lie,. fo~ it'; au tn cafe of a Taylor, 
mbo bp tbe Common-Law map bane an Aaion of Debe, o~ t1 
Q.gantum meruit fo~ maktng Up a ~utt of €toatbs. ~o in 
cafe of a ~atticuiar QI;uffom, a£' in ! I Hen.6. 2,4· a Cltutlom or 
a ®annol to coUect lIienW, ann teceiue Twenty 1hillings ro~ tbe 
fame, Debt Hea fOl it; pet tbert t~ no W'~tbit~ of Qtontra.ct" 
~o be p~ap'n l!ungmcRt pro Qyer. '. 

Chief Baron: ~bt,; fa a Qtafe of [lLlefgbt anll €oncetn tOI 
tbe future .. ann l1eretbe~ €onfineriltiorl. Declatatton~ uVOtt 
Bills of Exchange babe often \uttien: ~om£ttme~ DacIarations 
babe brett upon n <lCuftom amongfl Merchants Dnlp , tuttbottt 
laping an etp~cr~ 10l11mtfe: gftetlt1i1rn~ tbrp came to neciare 
upon att Alfumpfit. gnn after aU, if an Aaion of Debt wiD 
fpc, it tntU be a fiJOlt 4rut, ana pare off a long mecital. fo~ 
if Debt Ite~, a man luap Declare UPOll a 16iU of (ftcbange 
accepted in Debt, o~ tn an Indebitatus Alfumpfit, fo~ fo mucb 
~onv. 'l5ut (oJ tbe ~Iainttff'~ inferttng tue ~utlom of tbc 
3.R£atm tnto ~!g D£cluratton bere, 31 bOrD tbat to be meet rupet~ 
fluftp ann rel1unbancp, tnbicb tloeS1 not bitiate tbe Declaration. 
~lln tnitbout noubt, if tbe Grommon Law, o~ tbe <ltuUotn of a 
10lace create a Dtttv, Debt lie~ fO~ ;~, 111itbout mo~e ano; as 
fn tbe cafe of a Toll nue bp Cufiom; 2,0 Hen. 7. 1. ann fa tn 
cafrg of a certatn @>tlm but bp ([ullom fo~ Pound. breach to 
tbe JLOlti of a ~anno~, Ol to a <Jljonler fo~ Barr Fees, Vide 
2.1 Hen.7. 15ut toe great £l!:lueUiolt bere tn , tubetbe~ o~ no 
il Debt Ol Duty be Dereb!, ratfen: Ijfol if it be no mo~e tban a 
Collateral Engagement, Order o~ Promire, Debt It£tl not; afJ in 
tbe c£lfe tbat baa brett etteo, of <If)oong ncHbereb bp A to B, at 
tbe tcquetl of C. mbteo C Plomffetb to PU!? fOl, if tbe otbec 
tJoeS1l1ot; fOl tn tbat caCe a Debt o~ Duty noea not arm~ be~ 
twitt A ann C, but a ([oUateral flDbligauon onl1'. In OUt \tare 
t~e Acceptance of tbe 15iU amount~ cfeatll' to it t.0~omtre, to 
pap tDc ooon1'; but it ma!, be a quetltol1, tDbetber it ammmtG 
to a Debt o~ not ~ 1fo~ if fO, tben it is- atftgnable to tbe King, 
O~ bp Commiffioners of Bankrupts. gntl it were tno~tlJ tub tie to 
enqufre, tubat toe COUtre ba~ bren amongll Merchants; Ol to 
nttcct an Jltfue fo~ trpal of the Ql:uffom amongll ®etCbatlt~ ill 
tbt~ cafe. fo~ altnougb tne muff take notlee in <Il'Srl1£talof tbe 
Law of Merchants; )Jet aU tocte (1tuaom~ llle cannot knolU but 
ill' 31nfo~matio". Qnn altbouIJb tbe ~£tntct bert fil1l1~ ft in 
effect, ann fa Ull!lbt (cem to infopn U~; pet it i)oe~ not appeat 

tbat 
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tfjat t~ ~utl6m lniU1 in ]tTue: ~ tbat we tan babe no certatn 
31n{o:matton or lbe €uftom bp tbtfl tlaertltct. Et Adjore 

natur. 
~lefinent~ were 0ltJtretl to be fearcb'o; ann aftethlatlJ~ ttl 

Hillary T~rm, 10 Car. 2,. It ll1ag maben again t ann 1&lefibent£' 
llJetll", teat bp tbe SJDpinfon of QI:~ief J]ulltce Debt lap 
not; 8:11:111U tbe ([l£,ttt~ tn Guild-Hall certifieD. tbat t~e!, baO 
no Prdident Lll London of Debt in fncb cafe. 

SCetl1i\ ,lj~ in Hillary Term, 2.0 & 2. I Car. 2. tbe Cltourt tre~ 
cl:Fz~ thC\f ®PtL Jr,~ ~ to]t an Action of Debt wouln not Ip& 
u~ in ft !3i:l ~f y,EX~!l.ange accepted. ngatnff tbe Accepter: 15ut 
toat ~; ~~pg( Ell ActIon upon the Cafe muff be b~oulJbt againff 
bim. !ffo~ ~~,Dt toe acceptance 1l0e~ not create a Duty J no 
11101£ tb,lll f, @~om!re ma1le bp a @trangcr, to pap, {it. If t~ 
"-i:renttol will f!.l~bent bta Debt. Qnn be tbat nlew tbe 13$ 
contlnnt:,~ Debtor, nottllltbtlilll'Oing tbe acceptance; ltlbtcb make~ 
tfJf; Accepter Habte to pap it. gun tbt~ COUtee of accepting Bills 
betnrr :l genCtQl ([uffOl1l mnon a aU ~tanet~ botb IDltbtn anti 
lOitboltt tbe ll'ealnt, onn ba\ltng tuetp wbete tbat effect, as to 
make tl)£ Accepttr fubject to pap tbe Qtoltt£nt~, tbe GtOUtt mUff 
take n~jtlce of tbat €uftom; but tbe ~tttlolU noes; not ettenn 
fo fat (111 to dl:teatt n Debt; onlp makeS tbe accepter Onera
bilis to pap tue Wonp. '<iibo~gb Qtuffom mal' «{be an Aaion 
of Debt, aSS til 20 Hen. 7. It of Toll; ann (0 in cafe of ft ftne 
fo~ a clopvboll1. 

at )erefo~e, nnn beCRufe no Prelident coulll ~c PlOnUcell, tbat 
itn ACtion of Debt ban been b~ougbt upgn an Accepted Bill of 
Exchange, 3lutJgmcnt tua~ artclletJ. 

Witheren verftU Robinfon. 

487 
x:z:s -= 

l Ja nn 3lt1fo~matfon upon tbe Ad: of Navigation, tbe £IC\ue~ (~ 
.. fifon 1na~, Wbetbet 01 no Malaga-Wines, of tlle lltotutb of 

Spain In Europe, bdng 3Jmpoltetl not in Englifh Shipping, "OJ 
ill Veifels tnoeteof two Thirds of tbe ~attnetJS tuct~ ~ngij1b, 
ate fo~feitable bp tbe fain act, o~ not r . 

Atkyns pro Defendente argueD, I(l:bat tbefe Wines mete not 
11.lttbtn tbe Qlet; fo~ tbat (he [aid) tbe ict ettennen onl~ to 
Alia Africa' ann America, 1I~ appearss bp toe €laufeJS tbneof; , , ' 

ann t~ougb tbe fouttb ([laufe be <Il)eneral, pet noes; It not com, 
Plebenn OUt ~afe; fo~ it iG relative to tbe ~tlaurea gottllJ befo~. 
~t10 'OSJ to tbe ObjeCtion gtounncl1 upon tbeA~ for Gufto~sj). 
. Q a a a z. lPbl'" 
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l1lbicb etten'Of.S to tbefe Wines; tbtte Europe t~ nameD, tubtcb t,t 
tJ) not in tbt~ gct, being bert bel1gnetnp DmittetJ. 13eOnes, 
tbt~ Fourth Claufe frem,~ relatibe to Holland onll',~ant'l to ~aue 
bitn {n[etten fo~ no otbet PUrporc. 

Chief Baron: ~be fubfequ£nt (l!laufes map petbap~ fndubt 
iurope in rome patticUlat ca(£,{j, but not tn tbe care now bC:1 
ro~e ttl'S; nntl EnglHh·built Shipping ,~ not mentionen after
tuat'OSS. 

Et Adjornatur. 

~ The Attorny General verfus Sir George Sands. 

(3) U~on an Information ~tbfbitelJ bere, ann ~locre'OinllfS 
upon it, a Cafe illafj mabe ann aateb, tDbicb illllf$ to . tbts) 

elfect; viz. 
Sir Ralph Freeman purcbafen Lnnn fO~ tbe term of 99 pears,' 

in btss otun ~ame; ann afttttuat'O~ purcbafrn tbe ]nberttance 
of tOe rame Lann~ fn Trufi: ann tben bp bta Will lJifI~oren of 
t~efe JLannSJ, tg tbe ~on~ of Sir George Sands, bf~ ~lann. 
€bilDllm bOln, 0: lDbicb tlJoutn be bo~n in bhl Ilfe~time, anti 
birectel1 Qtonbepance~ to be mane acco~'Otnglp b~ bia Trufiees, 
ann tJieti. at ttattime Sir George Sands ban two @>on~, 
Freeman attn George; ann Freeman tlien, ann after tue tJeatb of 
Sir Ralph, Sir George ban nnotbet ~on Freeman, 1 tubo ktU'n bts; 
~lotbet George; fo~ tllbicb be h1a~ attatntetJ ann etecutetl, ann 
no €onbe~anceSS wen: mane bp tOe Trufiees, putfuant to Sir 
Ralph Freeman'~ Will: ann tbe ilnucfttons fJfrcupon hlcre two; 

Firft, mlbetbet ~ n~ tbta cafe i9, tOe term fOl pear~ tuna fOli2 
fetten ~ 

Secondly, mbetbtt o~ tta tOt 3lnberttance tn ~tUa Were 
fo~rett£t1 ~ 

Mr.Winnington pro QyerAente: g Truft t~ befineD tn I Rep. 
12.1. to be an lInterell al1l1£t'n tn Privity to an ~ffate in )l.,ann~; 
anti tbe Common Law take~ notice of It; Lit. Sed-·464' Cdl.u y, 
que Truft llJaU be tmpaneU'o on a]urp J Vide Co: Lit.l.iz..h. 
S' Ed'4' 7. €btte llJaU be a Poffi:ffio fratris of a ~tuft, anll it 
tna~ ttnnSfettilble befol£ 2. 7 Hen.8. ann tbe fecol1n feoffee llJoultl 
be reii'n to tbe fo~met Ufe,Vide 3 Rep.2., 3. it wiH par~ bp (It)lant. 
9nb tbcre iSS a DibetL'itp betUlltt (1 Privity in Efiate ~ anti i1 
Perfonal Privity; tbe lattet will not go to tbe King, but t'be 
fOJmet tutU: fOJ autbo~ftp, Vide Co. 11.. Rep. I, 1... a €afe etten 
CItoUatetaUp; Wbitb is conttatp to Cro. Jacr.SI1..,5I4. IDbtre tt t~ 
~eltyJ tb~t it Truft gf a Term lSI fOlfdtaf)le) but not a Truft of 

ali 
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an Inheritance, Anderf. i p. 194. Qn ufe not fo~fetten fo~ ft:: 
Ion", unter~ it be of a <[battel. ~be ~etm in ~t~ cafe of 
oura is fo~feiteb; fot tbts; iSS not a ~etm tbat attenn~ tbe 
31nb£tftancf; but tt t~ a fublfantibe qJ;ffate of it felf;not att£nl1~ 
ing upon o~ ancillat)? to tbe 31nbetitance; fOI tbe" ate felleraUp 
nttetten bp tbe partv, nnn Sir Ralph ban ;tbe fltetm a lonII time 
befolt be PUtCbafcn tbe 3lnb£tttance. Vide I Ed. 4. 6. 5 Rep. 

5
6

EIlis pro Defendente. Firft, ~e Trull of an Inheritance f~ 
"ot fO~f£tte'O bp frlonp: Firfi, 15ecaufe til a forfeiture~ fa:, fe
lon" (lno to an Efcheat a Tenure ig> requtfite. Vide 2. In11:. 2.1. 
ano fo: tbat reaf1Jll il fiaft 0: a ~atket are not fo~f£tteD;ann 
a Trufl: fa not belo of nn)?; but tbe ~an'Oatn Trull. Second
ly. lIf tbe Lam Were otbcttutfe, tbere tuoUll1, be a iloubte fo~
fdture of tbe fame tbfnlJ; viz. til' tbe Trufiee, ann I.1p tbe Ce~ 
fiuy que Trufi, mbtrfJ la unteafonablc, ann cannot Ile. Vide 14 
Hen.8.S. Thirdly, Cefiuy que Trull IJaG ncttbetjus,ad rem, nOI 
in re, but temenp tn equity ontp, J I Hen·4-5·, Ed4·7· 3 Rep.2..3. 
\llbtcb nae~ not cttenn to a Paroll Trua: of l.ano~, ~enement~ 
unn J!)erenttamentg, Vid Bulfl:. 2.. part 830. 1.1 Car. B. R. the 
l{ing verfus Holland; a 'QCtuffr. fo~ an Alien tn 1fee not fo~fetten 
to toe King, 1. Cro. 51 3' nOI fOl Felony; but it i$J grant·, 
allie obet Ill' ~ommon ufe U1 QEquUp, 

Second Point, 31f a rqrmlt of a ~ern1 attenn tbe 3lnbetftance, 
tben it if) of tbe ram:;; natute mttb tbe 3lnberftance; but if tt 
no not attenD tbe 3lnbcritance, but be a fubftanttbe eaate of 
felf, it fa not fo~fettco: 16~callre it belonllSl not tben to tbe 
felot1, llOl tna~ euee tn IJ1m, but it goea to tbe aumintatatol 
of tbe ~etmo:, tnbteT; tbe DefennBnt tn. tbi~ cafe ta ; ann tb& 
~£101l ball no 3111tetea in tbia ~erm bp tbe Debife, becaure 
be tnnSl not tben 15o~n •. , gnn COllC1UlleD pro Defendente. . 

Hale Chid Baron. 'Qrbe fole ~ueaton IS bere, tnbetbec tb£ 
lLellfe attenD tb£ 3lnbetttallce in Cucb manncr , . a~ tbat tbe 3ln. 
bcrttance cannot be fo~feiten tuitbout it ; fo! if it llO not (0 
attenD tt~ tben noe~ it not oppeattain to tbe ifdon, but to tbc 
gtJminU1tato~ of tim tbat 11lar; ~latl1, O~ to tbe ~tulltt in 
po(fetrton; ann UJ£1l tbia ~oint ag to tbe '(J;etm will be out of 
noo~a. 'l5ut if it llo attenn tbe 31nbetttante~ tbe l\ueaioll WiD 
be. to wbat putpofe it noe~ attenn it: fo~ to fottle putpOre it 
l1o£~ not, t1~ to Pleuent Do\tl£~, o~ to ~ta\le off a Debt~ 'fo: 
Cucb it ~etm lball be gtret~, if it attenn an 3lnbetttance in 
fre~fimple; but not if it attenti an Qlfiate ~an : tnbtcb If! not 
'ubjett to tb8 papment of Debts ill equttp. 

489_ 
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Qrtettllatntt tn Hill. Term 20 Car.2. Regis, Serjeant Maynard 
ilrgueu pro ~er. tbat bot[) tbe 31nu£tltatlCe ann tbe JLeaf~ 
Wfte fOlfettelJ. 

~bete ate tlnt.l mea£ttnf, ftlgp <lEa~ltftt arc fG1fdtcb fOJ 1f£, 
latl1'; oue fo: g,tamp<te, tt)t lltoct fo~ ~b£ encteafe Gf tbe Ring's 
liicbtnu£, ttt Oltlet to tfJe puL11itlH£ fa fer!'. Qnn 31 coucribe 
tbat altbo~b tbe )Lcafe no not wait upon tbe 3lnbrtttanctg 

pet it i£ fOlfette'O tn tots Ct1f?, becuufe tbe iDefennant Sir 
Geotge Sands, \DbO ~atb t(Je JLcafc t1~ gnnlllttffrafo~, bas tt bia 
tttntt ftom the 3fnbtritant£', tf;at lmla conb£pen to bim be(ol£'1i 
ann rut lleafe brinw in bhn in auter droit, it boes not ll~Dtnrt 
tn tbe 3lnfictttrtnce; fOI if itlli'O, it wouln not be Affets, bUG' 
ntfgbt tuo~k a Devafiavit, llH)tcf) tba Law lUin not tuollt b)1 anl? 
~p£ratiol1; fo~ it Win not tuO~k a ll1~onlJ ; fo tfJat tbe ~£tm iSS 
not ettlnguUlj't. Gnn it ffJ agrren on batb filles, tDat botb 
tbe ltare anb toe 3lnberttftllCt were tn tbe Defennant in ~tuft 
fo~ biS; 80n George. 

'(tf)en Secondly, bp George b{~ IDeatb tbep ate fn tbe l>tfen, 
baht tn r~tua fOl btg ~On Freeman tbe felon; anb nottnftb:ll 
nanDing tbe mrethtlJ of tbefe two ~ruff~, of a Glerm ann of 
tbe ]lIbetttanc£, t{Je one tloea not tilottm tbe otbet. 
~ben ThirdJy, a JLeafe fo~ veata in ~tUn ia folfeitable ro~ 

felonp, fo~ tbc King's 3lnteretl, ann bp bitt ~I£rogati'be ; anll 
fo it tuag belli Parch. 7, Jacob. in Sir Waher Raleigh's Cafe in 
Scace. tbat a ~tUa of a ~ctm trs fOlfettetl, ann fo it wa~ ll1u~ 
leb Trin. It Jac. in Abington's Cafe: 15ut tile cafc of an In/J 
fJeritance in ~tu{f is not teroluetJ. gnn tn 2 Car. 5 I 2. it t~ 
lJeln tbat a ¢etm tn 1trutl iSS fOlfeften, but not a ;Jf~ tn «tull. 
Hill. 3 Car. 1. Scacc. Babington's Cafe; bel'n tbat if tbe King's 
Becdbcc J)utcbafe a )Lenfe in ~tUll, it i~ Ipable to tbe King's 
IDeht~, tbtlUnb it tU£te aftettnarD£j nltcmn. ann in Parch. 11. 

Car.C.B. in Sir Anthony Anger's Care,it ig bellY. tbtlt alLtafe fo~ 
peatS of an gnbllltJfon in ~tu(f, t~ fo~feit£n bp tbe ~utlatull' 
of Ceftuy que Trufi:; but it itt belb tI)£te lihewife,tbat toe fling 
(annot babc t1 Qy. Imp. o~ an Ejedment, but a Subprena 
onl, . 
. ' !1'tll1 great regattJ oUllbtto be bab to tfJe King's mebentte~ 
in tbt~cafe, becftufe of tOe confequfnce of it: Q11fi a ~rult 
tiDeS not btlttlec a mall from JJtanttng obet tOe ~erm; a~ 
tss fkn In napl!, Pltltticc. 3Jf one ~bliyre"commit felonp, tbe 
ibbole ~bHlJat'on hl fOlf~ttelJ. anti it 1Ua~ tefolnen in Hill. ]Gl 
'!liz. B. R. tbat mattet or Account t~ fo~fettable to tbeHing bp 
~ut(atu~!', tboi not tcaauSt)ttabla: bp C!l)ltUlt, a~ a t!Ctutl of a 
·~£tm t~. 
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gnn if it be fa, tbat tbe ~tu{f of a ~erm ifj fo~fettabfe, 

tben tbe il,uellton wtU atifc betwttt tbe Felon ann tbe King, 
tubetber of tbe two fiJaU be Plefett£l1 : gnb it is cleat, tbat 
toe Felon cannot babe a ~tutl agafnll tbe King, ann tbe ~tu(fre 
can baue no coloUt to witboln it from botb tbe Felon ann tbe 
King, ann tbf King map "arnen anti tefto~e it to toe Felon, bp 
ltlbtcb l11£an~ tbe ~ruft(rtuouln laCe toe benefit of it. gnn 
cettaintp tn aU teafott, tbe King oUlJbt to be p~efetten befo~e 
tbe Felon; fOl ot~ettntre, tbe 19unttlJment of felonp ann tbe lIn
tetrff of tOE King's lR.ebenue woulD be botb abofnelJ. 

{lifo a fltruft i~ a ltiirrbt in <li:onfctence ta tttke tbe p~ofit~, 
ann £nrue~ tUE nature of tf)e JLann; fg~ bp tb': ) Ed. 4. there 
tlJaU be a polfeffio fratris of a It ~re. gnn b~ Co. Lit.Cefiuy que 
ufe map take n )l;.effafe as '(tenant at [[ltll -; ino ~tullS ace 
Ioolt't upon flp gct~ of t0atHument as:; lLan'O£j ; Vide the Sta
tute of Mortmain, Frauds, &c~ ~a)?., tbep \nett look't UpOll as; 
crEeping up to tbe neftruction of tue Qtommon Law, ann tbere
fo~e tbe Statutes of Bankrupts, enable tbe ~8mmitiionet$5 to 
Iltfpofe oftbem. gnn alUJougb a'ij!:l:u(t in fee be not fOlfetten 
ill tbe King, bV tual' of ~rcbeat, aa'is beln 2. Cro. 5 I 3. tbe tea~ 
ron of tbat t~ becaufe t{J£ King ba{$ a ~ellallt in bp 'Qtitle; 
ann if it wete otbettuife in tl)at cafe, tbe lLo~t1 ttfouln be Pl£:;: 
junfcctJ; but tbet£ can be in tbiS cafe no p~ejuntce to anp tbtro 
perron, fo~ -tbe )L.ann~ bete ate oeto of tbe King: lin l I Ed. I. 
Rot. 30. in Scacc. in toe Treafurer's R«membrance ; tf a Baron 
:ptttcbafe J1anlJ~ in ire 3lovntl~ tnttb bh1 Feme, pet tbfP llJaU 
be IpabIe to tbe King's Debt, after tbe $u~ban'O'~ Death, if 
tis; ~[Jtfe §5>UtbibC bhn. ann tt U1a~ beln tn 2.2. Jac. in Cur' 
Ward or' tbat n Power of Revocation ttt tbe partp t~ fubjett to 
tte King's Debt. gnll Once tne are bere tn a QIourt of Qton:= 
fdente, it i~ not confctonable fo~ Sir George Sands to kkp ·tt 
to bfmfelf; ann le(~ confcfol1able fo: bim to \1lttboln tbe 
1fre~fimple from tbe King. gnn no Alfent of tbe gnU1tniatato~ 
to bolO tbC ~etm in 'Qttuff fo~ tOe Felon, tutU l1ebar tbe King 
of it; becaufe it f~ ~UTet~ to Debt~. Vide 40 Air 3). tf}at 
tbe A11€nt of an <!E.tecutol i~ not uecetIatp, in cafe of a Legacy 
!Jiben to tbc King. ~n'O contluben pro Qger. 

Sir Robert Atkyns argu£n pro Defendente, tbat ueftbet tbc 
~ruff of tbe l!nbcritance t10~ of tbe )Leafc tua~ fo~f£itetJ. 

Firft, g ~tUa t~ altogetbet tbe fame tbat an m!fe tua~ be=' 
fo~£ 2.7 Hen.8. anti tbep babe tbc fame Parents, Fraud and Fear; 
ann tbe fame Nurre, a Court of Confcience. 13v. @tatute 
l,atn an Vfe., Truft o~ Confidence, ate aU one ann tbe fame 
tbing. tlLlfJat an Vfe ifj, Vide PI. Com. 3 ;2. and ! Rep. in 
ChudJey's Cafe; anlJ tOep ote coUnteral to tbe lLann: Sl Cefty 

que 
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que Truft baa ll€Jtbct Jus ad rem no~ in reo ~otu fOI tbe 
firft Poine, a 'QI:tuft' tn 1fre·limple if) not fo~reit£D, fo~ tbere 
1R£aron~; Firft~ 31t i~ not an 3111tetrll at ([ammon Law J ann 
tberefolt not f01fcltabte. gnn It tuaa one of tbe (bter CaUreg, 
wbP Ufes were ,3ltlUenten ; viz. to Plcuent fo~t£ttUt£~, a~ apl1 
p£ar~ tn. Hob. Rep. Seignior Sheffield's Cafe. Qnn in tbi~. ft
fpect, toe1' Do not niffe!: from <[ommon O! Rent ; lnbtcb ate 
ltot f01fettable: gnn I Rep. Chudleigh's Cafe, tbep ate n£ttb~t 
\!CbRtteUSj n01 J/nberttancc*" but g mpbibiou~ ro~t~ of tbtt1g~, 
UltD of an tan natural '.!iJen£rfttion ; ann tbe (ltommon JJ.,atu 
ba~ no. regarn to tbem. Vide Dr. and Stud. 98 Lane's Rep. l04. 

Perk. 69, 89. ~o [)oJjler, 1l0~ -atenancp bp toe Qtuttefie of an 
~re. .a nSletton of -m:tefpaff5 ltes agatnft a Ceftuy que Uf~; 
PI. Corn .. j. Oyer 340. 12 Rep. 2. not ro~fettable fo~ ~tcaron. 

_BuIll. 2. part. 337. ~o~ DO :dtta of 1&atltament take "oUte of 
tDem, fo aa to ~ount£l1altce tbem, but to fUPPlCffS tbem I lnft. 
71. ann to ruppo~t tbe liiuIefS of )Lam; Dyer 10. PI. Com. 58. 
Dyer J 34,163, rbep are batten bp 1finea ,tun along wttb tbe 
1Lanil, ann tuete tlJall be PoiTeffio fratris of tbem. I Rep. 136. b. 
I(l!;bep Inere not at tbe ~ommon )Law, but were latelp founliJ out, 
,Vide Hobart's R~p. 338. 

Firft Obj!ttion, ures ate Ql:ountcuancel1 b1' tbe !Law; rOJ 
Lit. Cefruy que ufe llJall be impanneUen 011 a sur!'. 

Refp. ~be reafon of tbat oepenna UPOll tOe ~tatute or 
1. Hen. ;. c. 3. a ~tUa noe~ 110t lie tn tCECtlure, anD tOerefOle 
tg not fOlfcttable.. 3 Inft.2 I. 2; Ed.3. of Treafons nora not e.t' 
tenD ta Ufes. 3lnft. 19. gnn it tnoutn be unteafonabIe to rub
jett tbe fome )L.anna to Double fOlfeitute5; viz. ill' tue ~ltJ!let 
of tbe lLanll ann bp tbe Ceftuy que Trufr. Vide Lane's Rep. 
42 . 

16efille~, a man'5 3lntetcfi in an Ufe, f~ (n tlje ~atute of n 
rigbt of action, tubicb fa not ttan~fettablc: 10 Rep'4~t ;2. 

j Rep. 2, 3. ~o temenp fo~ it but in Qtquttp; unn tt tUe Cll(e· 
Ut 10 Rep. bub not been fettieO, it WoulD be uatD to maintain 
it fOl Latu; Inn fo it ba~ been beln bp goon ~PtmotHl. ann 
tbe ~OlO bp Clffcbcat, t~ to bolD tbc lLano£) Di[cbargen of tbe 
f!/:ruff, anll bp tbe fame tcufon fiJuU not haue tbe fo~fettUtc of 
it. Vide Mo. Rep. '96. Princip. Parch.8 Jac. 1fo~ Shltbo~ttie~, 
Vide 3 Rep.2,l· 2 Cro.;I2, 51 3. 5 Ed.4-7 Bro.Feoffment all Ufes. 
$] 1feoifre llJall boln )l..,ano~ lllfci]argeo of tl]£Ul; anD tbe not(J 
.or a ~tUetl1 Ulag not to baue tbem un I 9 Hen. 8. C. 15. I Inft .. 
19· 33 Hen. 8. ann otbcr get~, tu[Jtcb gtbe tbe fo~fettute of dlr£~ 
in purtinthlt Cilr£~, il,Jtw tbat tOf!, Ivn:e not fo;fe~table bt~ 
fo~e. 

Second 
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Second Point, €bE fLtull of a ~etm UlbitD tnaita upon tbe 
]nbetitan&~, t~ not fO!feitable l1eltber, ann tbi£) ~olnt ba~ 
two patt~: Firft, mbetf}et tbt ~tu(f of a ~etm Ulaitinl1', CRn 
be fom~it£1:I. Secondly, [[lbetbet tbf£) t!:etm bere 1:10 fo wait, 
a)1 not to be fg~fftten but to tltcft to ann follotu tfJe 31nbetit~ 
ante ~ 3In tbh1 cafe, tbe €etm fo~ pear~ tua~ llD~HJtnaUp ta, 
ken in Alderman Freeman's ~ame, ann tge 31nuetttance aftet!' 
tuartH) purcbafen tn tbe Defel1'Oant'~ ~ame. ann tiJen botb 
ate !linen bp mill to tbe DefenDant'£, ~on~: mberebp 
George tbe ~Ol1 ban tbe potTefflol1 of tbe ~erm bp tbe fJcu{fel> 
ann toe 3lnberitance hlatts; upon it. gun tbe Weuife bere i~ 
onlp a Declatfttton,tbat toe ID£'i.liree~ ft)ouln Oabe tbe lLan'OSJ bl' 
4lI:onbtpance from tbe ~tuftre~, ann not b~fo~ej fa tbat befo~c 
fuco <!l:ollu£panc~,tbep bllbe but a~ it wert a Jai~IJt of action, 
ann but an <fqunable Jatgbt, ann it ia not p~opetIl' a ~ruff of 
it ~£tm but a Drclatattotl, to tnbom tlJc f.!l:Ol\UepilttCe fiJaU be 
Iltatle: ~11t1 trjetefo~e,tfJe QI;tlate conttnue~ in tbe 1!Dffenl1ct,ann 
it lk) not fo~ a Qtom:t of flEquttp to nttlotlBe it, ann make it wait 
u~on t~e 31n[Jetitance, 11ltbo' tbe D£bifo~ mtg{jt {ntenn it. :tfo~ 
tb~it h1 bltt n putfne Plaaicc, ann it tetl'O£S to tbe fubbetftoll of 
tbz lRulca of Haw, to turn n term fOl p£at~ into an 3lnbetit~ 
anee, tlJo' l1citbct an ~{late tn [)ow.e1:, UO~ a ~ennl1cl' bl' tbe 
curteue can be ban out of it. gnn (ncb fettltlUcnta of ~erm~, 
babe niwaptl been iDifcountemmcen bp tbe 3ittoge~; I Cro.2.30. 
Mo. Rep. 810. 10 Rep. 52 .. · and 15 Jac. t. Exchequer Chamber.; 
beltJ tbat Lampet's QLafe tlefctuct:J to be qUfitOllC'O, if it were 
not fetHel). 

Second Point, g ~ruff fOl pCat~ t~ not fo~feften; Firft, 13cll 
e(lufe toe Cefiuy que Trufi ban no !egal31utereft. Secondly~ 
J»e ban no legal reme'Op to gatn poffetnon. Thirdly, ~be 
~o~n bp Efcheat l.llOUlil bolO tbe l.rm'OfJ tJtfcbargco of It, ann 
to£tefo~e tn tUt~ cafc, tbe ~tUare f(l~ )?eat~ aJan baue tue an, 
\.untouc of it. gntl 2 Cro. -5 I 2. Doe~ not warrant tbf (on" 
ttarp, In cafe of a f4nfeiture fOl 1fclonv.; fo: tbete WaG not til 
tbat cafe an), JLcnfe ftom tl)e lSintJ, but a perfonal conttact~ 
b.:Jbtcb ts not n£utf!lbl~, aa tbe 3]ntercft of tte ~erm \lla~ betc. 
Snn tbe Lord Cook m bi~ 3 Rep. take~ a nifference bettuitt 
<1tbofeg tn action ol'petfonal, linn :jfrauna apparent; robere tbere 
hl a fraud apparent; tbelt \ntU b£ a :jfo~fettute ; but tbere la 
nOlle tn tbta cafe: ~b:te Ulna no ~taut1 tn tbe «teatton of tbtfS 
JLeafe; tbe intention of fepatattnrr it tna~J to be a fecutttp to 
tbe 3lnbetttance. gllo Armftrong's <)tafe tbere ettell, i~ not 
like to tbia cafe; fo~ til tbe cofe of a 15onn, toe pattI.' bt!!l a 
legalllntercft to 1fo~fett; ann 1fraun tntcnne~ upon tbe Statute 
of 3 Hen. 7. c. 4. ill tbe ~tgunn of tbe 1falfettute of tbelreafc+ 

)3 b b b ?But. 
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15ut no fueb 1frcun appearg bert;. Vid. Lane's Rep. J 04· 41• 

Mich. 7.J ac.Lib. Decretor' in Scaccario 146. and Sir Walt.Raleigh' $ 

Cafe, tl]Ct£ f!rattll tuna tlJe tearon ann grountJ of tbe ]ungment. 
]f a JLeafe be gmgnen tn 'i[:ruff, ani) tben tm 3lnvccftance be 
putcbafetJ, anll t{j£ 10ucchaffc be attainteD of r(i[;reafon, tbe 
King llJaU bolD tue <tllate lJifchargrtJ cf tbe )Leafr, becQufe beu 
1~ Fraud and Covin. !ann tn Chudleigh's Cafe,1 Rep. a UCrut'f 
in 1fre~t1mple ifj to manp putpofca 11iq),JtOell a.£) a Chattel; fa 
tbat tbta being bere tbe Trull: but of u Chattel, tutU not enfolee 
tbe 1fo~feitUl:e. Vide Dyer 143. a:ill if the JLeafe ill out cafe 
tuatt upon tbe ]nlJttltante, tucn it tg fo~ tl)e iDefennant; untl 
it will tuatt upon btm as tuell a~ upon tbe £Dtfenner, ff be: 
baue tbe 3lnbttttance. QnlJ 31ltlJgrtW~lt£5 tn ~quttP ougbt not 
to (ontrntJttt tb£ 1!\ulea of fLaw, o~ neU!Jbt to make jfolfei1 

turea. Lane's Rep. 54. a ~tult of a ~erm, tnbfcb a 19ua::l 
banD ba~ in ricrbt of biB [[ltf, ll) not 1fOlfcltdl fOl toe felonp 
of tbe $uSSbann; tubtcb lJoeg not .contraDict Abingt4ln's Cafe, 
fOl there tuaSl a fraud, ann fo tbete lUaSJ in Chirton's Cafe) Dyer, 
ann fo be concluneD p~o Defendente. 

Hala Chief Baron, €bete f~ no quefffon cOllc£tnfng tbe fo:
fetture of tbe Fee·fimple in Truft; fo~ tOut muff nriCe bp Et: 
cheat, anD tbere can be no (!ECcl)eilt but pro defed:u Tenentis. 
13ut bere fa a ~enant in elfe: 3lf tbe offence committen {Jan 
bfun Treafon, tben tbete milJbt baue bren a £nur11tolt, tubetbcc 
tbe 31nberttance in tbis cafe tlJouln be jfo:fett£tJ, tn telJrttll tbe 
1lient anO 'iEel1ure babe a continuanct. lBut 111het~ec Sir 
George Sands llJall bol'b tfJe .lann nt fCbargcn of the )l..eafet o~ 
tbat tbe King ftJaU babe tIle taijerm fa tbe fole noubt. ClC{je King 
noel1 not gam illl Interft tn a Trull: bp 1fo~f£iture, o~ Ije Does in 
DOOt; fo~ tbtre tbe Jlntereft of tue )6ono patr£~ to tbe King. 
unn t0loccfa linl to recouet it in tl}e King's oum name. ana 
it ifS queatonable~ tubetbec tbe King can vaue tbhl in point or 
Prerogative tn cafe of Felony, tho' perhaps mOlE mhJbt be fatn 
if toe ~ffence ban been Treafon. ]t ts tDe Intention Of tbe 
J.E)artp, tbnt Qtreatea ann ([)oll£tl1~ mlfc~ anti (~tllfta : anti 
tbetefo~e a JLeafe llJaU be Deell1EO to nttenn tue 3lnberitRnce, 
tf it appttltS$ tbnt tbe parttea inten'O£ll tbnt it llJOUlO 00 fo ; a~ 
tete it 110e~. ann tben it ,~no mo~e tban il llJaoottJ, an ae,l 
£e(fo~p to it; raJ otb£ttuffe. it woulD not be attenllant of it. 
gnn tben it cannot in tbi~ cafe go to tbe Felon; but to tbe an, 
mtntllratol of George tbe ~on. gno bcre tl)CP are confoHnn
tell bv tbe 3lntenttol1 of tbe mtll, UlI)tcb lltrects that tbe ~rn. 
ffe£a tbaU make Qtonutpilncca acco~ninglp ; no: i~ it kept on 
.1foot , but onlp to Aboin m~fne inc"mb~altce~ J wbtcb mtgbt 
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affect tbe 31nberttanct. Qntl tbiS appeatss to babe bren toe 3In' 
tfntitnrof tbe partle~, lUbEll tbe fre lUass purcbafeb ; aUll tberEt 
rOlt tl)e 1I.,ea fe ougbt to go \nUb tbe fre, ~nlJ tn tbe cafes 
of JLtares fOJ peard in Trull:, tbat babe been fOlfetteb, 
Fraud was; tbi gtounn of it tn ,tbe tafe~ tbat ()abebren citen. 
Et Adjurnatur. • 

9.ft£ttnRrna fn EaRerTcrm Allno' 2.1 Car. 2.. ~bt Barons tJe~ 
Iiberen theit g)pinioha. 

Baron Turner pro Defendente, (lbat brte tss no :jfOlfeitute, 
ndtbet of the 3lnbttitdltC£, no, tlf t,e ~erm. €bat tbe ]In
I)£rftance in ~rtrft wag not 1fo~fetrt'll, be quotelJ Co. 3. Rep. the 
'MarqueCs of Wincheficr's Cafe, Co. 12. Rep. 1,2.. f Ed. 4~ 7. 
ero'. Jac. 5 q~ and the Stature of B Hen. 8. c. 2.0. (oncttRlng 
!1fo~feLtUtell fo~ Treafon anmit~ it. 

Secondly, ~bat tbe lLeafe lUa~ not!Jf0lf£fUD, be fttgUtb 
from It'~ brt"IJ attel1\Jallt upon tbe J!nbetftance, ann quote'll, 
Co. Plea. Cor. 19. 

Hale Chief Baron. l!Cbere ote two matn ~oft1ts in tbe cafe. 
Firft, mtwtber tbe Iftherir3nce be 1fo~fett£ll t Secondly, ~llbe~ 
tb£t; tbe Term for years b£r ~lln 3\ i)oln tbat neitbft t~ 1folfettelJ. 

Firft, '([.IJ£ TruO: of tbe Inheritance fa Itot 1rolfdtable tn tbiS 
tafe, .cimfeif it lurtt, tbt King muff be in bl' ECcheac; Wbicb 
(annot be bUt COl want of it ~£nant; anti bere tbe feoffks 
ate ~enatlt!l. ann at tbi6 nap n Truft tit Fee, o~ til Tail is 
not ff 0lfdtci) at Qtomll1on JLattl ; but bp tbe ~tattlte~ of 2.6 Hen. 
8. c. 10. and 33 Hen. 8. c. 10. fo~ Tr~fQ,n, ass appears bp. tbe 
1001'09 of tlJC acta. gnl) bcreuHtb a!Jttt~ Co. 3 Rep. tbe Mar
quefs of Winchefl:er's Cafe . 

. Secondly, 31 bolD tbat ru.cb a '(!:ruff in an Alien iSJ jfolfdta. 
bk. uno Wtn btlonlJ to the King; a~ tt watt belD in Tr.2 3. Car. 
in HoUand's Cafe, anti tbe reafon 1.6 becaufe an Alien bas no 
capaCltp to 10utcbafe, fo: tbt benefit of anl' otber, bHt of tbe 
King. ann it wouln ctbttUlife be tncOnbtnt£ltt, tbat QUenG 
ft)oulD uccttt tlJt PlontS'S of lLann~ to tf)ttt OWn u{e; anti tbe 
mifcbief lUOllln bt tfJe fal}1£, ag if Aliens PUttbafeD tb£ Lantis 
tbtmfclucD; but tn tbat cafe tbe.Ring tG £ntltuleo to tbe PJofits 
onl", tl)e JLanti it felf i~ ttot fOlfeit£lJ to bfm. 

Thirdly, 3\ a«rre tbat in cafe of tbe King's Debtor, l.antJSI 
tn Truft fOJ fJim in 1fre~nmple are Ipabl£ to tbe King·s Debt bp 
tIJe (ltommol1 la\U, per Curfum Scaccarii, wbitb mattes tbe 
!(aUlitt fuel) cafefl; ant) ti)hl aplltarSS bp 10~dlnentS Temp. 
Hen, 6. anD befole 4 Hen. 7· a '<ttUa o~ ~f£ was Ipable to a 
~[atute; nntl---tljat-i!; tbe nafol\ -if Chirton's Cafe, in so 
AlL gnn tt ·lUass bdO'11\ Sir Ed. 'took"s Ca£e, in Cur. 

l) 1rtr b 2. Ward or' 
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Wardor' tbut.lf tbe King's [)£bto~ baue a power of meuocotion, 
tl)ut make£) tbem Ipable to tbe King's Debt: ann tbat tua~ 
tlJ£ tcaroll ot Babington's Cafe, in Cur. Ward or' in JO Car. ann 
of Hoad's Cafe, tn Parch. 4 Jac. tvbere lLano~ in tlCruft fo~ a 
lS£cufant were fubjftten to tIJe [)ebt of '2.0 1. per menr~m ; (0 tn 
41 Eliz. Babington's Cafe" il ~rllt1 Ipable to a Debt imp~'ea.· 
becaufe Cefiuy que Trufi btl£) i.1 p~ofit bp tr J but tbat ia a 
~pcctal cafe, unD grounDeD upon n ~ptcial CZI:oUtfe In tbe 
Exchequer. 15m tlJe 1fo!fettme of an 3lnberitancc fOl 1relollp ~ 
tJepl'nbJJ upon anotbEt rcnfoll, viz. upon tb£ want of a ~en
nnt, lDfJicb noca not botn lt1 tillS cafe: ann in ti)e Statute of 
Hen. 8. of Ufes tbts rcofoll of lLaw appear~. a~ olCo in the 
Statute of 17 Hen. 7. of a 19utcl)afe bp a Villain tn Truit, 
becaufe tbe JL,O~D ba9 n ~EllUnt to anftuer btm biSJ @>erbt:ll 
tt!S. 

Object. 31f tbi!J ~rua be not 1fo:fctten to tbe King, tubo fiJJ(l 
babe It ~ 

Refp. ~be rjfeoffit Sir George Sands fiJaU nolU boln tbe JLall'D~ 
n!fcbargeD of it; a" in cafe of tbe (!f;~ilntee of a Rent tn fie. 
ample, tuba ntetl tnitbout 19£it~, toe ~enant of tbe Jl..,ann fiJaU 
b01t1 it nifcl)atg£lJ of tbt ilient, becaufe tbete iSS no otbEt tbat 
bag anl' ~itl£ to it; ann Co be cOllclunen tIJat ~oint. 

The Second lllattft iSJ, wbetbet toe tetm fo: l'eatB bz uere 
fondten ?ann 31 Den)? tlJat it is. ~bete i" a nlberl'itp bc~ 
uuttt a 'Clli. rmarrtgneD ann it l(Eerm o~tllinaU!, createn: llf a 
~£tnt be ~Hftgnen tn ~ru{t With frauD, It ia flo~fetten bp 
toe Outlawry of Cefiuy que Truft, bCCllUfc it if! onlp a 'ltbat~ 
tel anD fo etlremen ; tubeteWitlJ agrreg Cro. lac. 5' I J. ilnn Sa· 
bington's Cafe befole ctten; and Sir Walt. Raleigh's Cafe; ann 
fue., a Truft llJ~U go lllttb tlJe ]nbcritnncc nnn ta lJobernrn bp 
it, a~Mo. Rep. Lord Molineux's Cafe; tubere It wag bdO tOut 
tt flJoutn go to tlJ£ 19eirs of il ®all'~ 1J3oop; unn fo in fO-me 
tafeS', a 'Q!ttm fo~ l?£ar~ fiJaU ~o alotllJ tuitf) an 3!nberftance 

g!j if a Feme Covert bag n Truft 
fOl peat£;, {Jet 19usbann cantlot nifpofe of tt, a~ be map of a 
G;etm nat tn Truft. Vide Co. Lit. Chap. Remitter. «ltn ill 
manl' cafe9 ~tulla ate rultn bp otf)rt- lIiule6 of Equity tban 
Lanna are, aJJ tn cafe of a ~t uft 111 1ffe, a ~ otttt of cequttp 
boe£; not make tt Alfets to all Heir, a£l it noea a ~tutl fo~ pearS) 
tn tbe ~an'O~ of all Executor; fo t{)at tbe ,ourre of ~quitp go
bctn£) ibem. g ~tutl fOl peOtS5 cannot be UmittelJ tn ~ail tutU) 
tfma'nn£t~ ober, ItO mo~e tban a -m:CtlU fOl pea(~ can. a 
Truft of a tterlll that foUotug tbe 3lnbetitance map be refem •. 
bien to a 150t of Charters, Wl}icb fiJllU l\'O to tbe 19£it ltIitb tbe . 
lLanO, tbat tbep concerll~ 4 H. 7. 10, but if tbC SlDtunct <5lant 
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tlJem ober, tben tbep llJaU go to tbe (ftecutols of tbe <5~antre ; 
(OJ bp tbe <l!)zant tbep become fcbeten from tbe 3lnberftancr, ann 
become ~bnttelS tn grofs, 8_ Ed.4. 3. ~o beu, if tbe lLenfe ban 
bren ntRcrn'o ou£t an 0 {cutren, tt bloutn babe been fOlfeittO r 
but fei lonIJ aU tt is attenDant upon tbe 1fte, it is not fo~, 
f£fta!.lte. ~o: tuaa tbere nnp (ltonbepance oJ appointment in 
tblS cnfe to make it n Leate ilt gtOr~. Qnn tbetefOle It cannot 
be fOlfettet1 fo) tberc Rearolle. 

Firfi, 18ecuure tbe !/.eCtute ill lLaw or tbe term waa not tn tbe 
perron Qttatnte'O, but til tbe iLetrre; ann if it were Hable to be 
fOlfeitctJ, it lUUn be fOlfcit£il aa being a Cltbattel tn btm; ftlJ 
tf not a ~fJatt£1 in bttll, It ig not ro~feitnble bp btm. ann tbiS 
term coulO not bp am> mCllltfS come to tbe perron attainteD, 
fOl be wag not tbc pet ron fo~ wbom it mas n£lignetJ, but to l)iS; 
i5:0tlJft George, ano tben it tUuff go as a cU:battel to bt~ ~t£, 
CHtO~ _ 0: aomtntfttnto:, mbo i6 Sir George tbe Defennant. 
Qnn if It wete not a ~battel tn George, tt cannot be [0 in Free
man, bat muff attenD upon tbe 3lnbetttance: ~o qulcunque via 
datl. tbe term pete i6 not fOlfeiteD. 
Secondly,®l' 2-d 1!itafon ia ~tOUnneD UPOtt tbe Intention oftbe 

f)ircaol ann Vebtfo!, runt it llJoulD attellu toe lllbetttance 
anil be COlltH~P' n OUZt nCCOltltnglp t tbat it milJOt not be kept 
arunner. $lnn tbe [)£ulfri~ Dit£lteiJ, tbat botb ~llates fiJoultJ be 
COllucp'n auet to Freeman ann George Sands, neceafen: 16ut 
George l)aO n pO\1.1et to ntfpofe tbet£ot', wbicb be baa 110t none. 
lI3ut lLit bao beel1 Umttcn to the firft, facond ann third Sons of 
George tn taU, tben George' wottln not baue ban a pOintt to nif, 
pore of it, beCilllfe tben It Uloulo baue oep£noeo upon tbe free, 
boln. 15ut a9 tbfSS cafe tna~ , George mtlJbt bp bts act babe 
nifpofen lbereor a~ Heir, tbe ~eafe belnJJ an attenoant upon 
tl)e 1:nbctitance, but It wouln not be fOlfetteo, Caufa qua 
fupra. , ', 

Thirdly, 'l:be ~etrOI1 attainteo is not tbffilfi Perfon to lDbom 
it tua£' Umtten; btu be came to it a~ edt, ann bp confequence 
takeij it aa part of tbe 3lnbetitnnce, ann be batl nootbet lin. 
tetdt tn it; i5 Ulgen a 9!i}Oltgflge fot pears hi alllgn'o abet 

, .' m ~tut1 to nttenn upon tbe ]nbetitance, purcbafen bp tbe 
, ~oJtgagfu~ anti if it Ulere otbetwifc, manp ]nconbentences 

lOoultl en(ue in cafes of®atrtagesecttlementa, anti otbet 
~dtlemel1tS of (!Eftllteg, ,tn wbtcb it i5 tbe CO.llmon COUtre to 
Plefetu£ fucb a term, ann not to let it n~aUllt in the ]nberftance. 
~ol tf tbe term Were but fOlfeiten in rucb a cafc , tt woyln 
ftulltate the Wbole n£fi~11 of tbe $S)ettlement. Sir Walter Raw
leigh's Cafe in tbe Exchequ~r \vag to tbtg rtfca; vi~ .. Qyeen 
Elizabeth puttba(en a JLea(e to~ peat~, nun !Jauz tt to SIr Walter 

Raw leigh, 
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Rawleigh, unn aft£r\Ult'05 {be putCbafttJ tbe :fre, anti intenO$ 
to glUE it to. Sir Walter Uhetatfe; \Ul)o to PJtntnt a Merger~ 
affign'o ouet tile term to bts) ~Oll, tI]CI1 a €t)ilo of fit pelts of 
8.lJe! Qftcrtuatos tb£ Qyeen contlep'a tte !tit to Sir Walter, 
WI)o (Etlen it upon l)hl @)()11; but UJ£ Cll:onutpance tuaf$ boi'O in 
Law. aftrt\uarbS$, in primo J ac. Sir Walter tuas attafnteo of 
~t(a£Olt, anD then gtill1ten oUzl: aU l)i6 <J1;ooo9 nno ~battcla {n 
'Cltrutl fo! btmfrlf; ann t[)Cll mane a ·Lfare of biU lLantls fo~ 
99 Years, tf be t1)outn (0 lon~ hut, in ({tuft fO~ bmlfdf. Qnn 
it Wilt; anjttlJgfD, tbat the 'Leafc fupr~ wai fa~ffttcn , tboulJb 
ntTl\Jn'o to hhl ~O!t, bectlufe tbtre UJna 1frautJ apparent, ann 
bimfclf took ,tllt 10~1)fttS onD han furtrnnleo ann tt1lttn a ntm 
ll,cafc of tbe 1SUlJop of wbom tt bug ljeln j nnn t{)at tbe King~:j 
l\nbetitalltC tuns Dtfcbargeo of tt, o~ at feall ttQt it UJoulb be 
attenDant all the 31nbcrttattce tbat tuas fo~f£ttcn. ~o be conf 
cluzen pto Defendente ; anD ]unllment \l.la~ nftettuatn~ gtbell, 
quad Defendens eat inde fine die. 

Aprice verfIU Hayes. 

I~ EjeClione firm% u?on a Sp~cial yerdid' tbe cafe wag tgif, 
viz. g l&~!Ol ann ~on\l£ltt tll pnmo H.·8. mane a l1..eaf£ of 

)l..ann~.Jfol three Lives toA,tlnO ilfterttJatn~ tllllDe nnotber )l..eafe 
of tbe fame I"IlUO~ to B fo~ Fifty years; ann aftttlniltiJ£S maOe 
anotbtt concurrent JLeare <fo~ Sixty years to a 'Qt!}trn p£tflltt. 
gftettoortls tooft JL,onO£$ came to ttJ£ bano!j of King Henry-the 
Eighth, bt> tI)? [)tll'g,iutiolt of Monafterics, ann frotU blm b!J 
nercent to Qgeen Elizabeth; Wbo tn June, AilOO Regni fui fep
timo , tCCitlll!S tbe goon ~ftbtce petfo,~m£n bp one Jones in 
France, Ulbo. tna~ Uuin tbetc, in czeon(ineration of Eighty Pounds 
pntt'J, unn to~ t.l)c jgultntatatng of ~hl mffe ann ([blltJ~etl,' ann 
tectun~ tbe f,lU) JLeafe fO! three LIves, ann tbat two of tDelU 
lnere crpite il, <.'5lilnten t!)e CatllILunb5 to tf)e rulfe Df Jones fll,
Sixty one years, aftet tbeCftptratton of tfJt COlO ILcafe fo~ three 
Lives, 1I1 U\!iEllfoeucr tbC fain JLann! ft)OUI1J (Omt b)1llnp mtattS5 
tnto ttf Kiog'u banos.. Sno tbe rOlt Slnu£(fton tlla£i, Uib£t1 t~ 
JLcafc maDE to tbe [[11ft of Jemes UHl~ to comtntnce; viz. ftOll1 
the Ventll of tOe Ina Cefiuy que vic, OJ nftet tbe ~tPtrattGn 
of tbe Jl.,eafe~ fOl 50 an\! 61 peatl1 f Qnn lttfJ£tbtr 0: no tbe 
partp bil~ an Eledion, to baue it comtl1ence at tbe teJptratton 
of tbe ·J].,cufe ful ll\leN., O·l tbofe fOI peatf5 f 
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Mountague pro <4!er': ~be Leafe to Jones'£) mife com
mencetb from tbe <f.rpltntion of tbe ILea rea fo~ 50 ann 6 I peat~: 
lJfo~ fo the Qyeen intenneD ; ann tbe ~~antre woulO elfe babe 
no benrftt bp it, tDbicb tb~ Qgeen neulJnen llJe llJoutn babe: 
gnn bEte tuaS a (tonftOtration of ~onp patn, wfjtcb elfe tutU 
return to no account. anD it i~ (oJ tbc Qgeens 190tt(ltit til 
btl\)£ {Jet Patent fo contl~ucn. gnn tf tbe law lUlU llot matte 
U)at QJ:ontlrllttton, pet tbe <lfS~antre, Ol bet gmllnre (m!Jo fa tOe 
partp bere conccrncn) tlJan babe tbeit Election, to babe tbe 
JLeiln~ commence aftet tbe lLeare~ faJ pears; are netermineD, ut 
reg magis valeat; fOl tbat tbe mO~tJ~ bere are tn tbe Diro 

jundive, tnbtcb altutlpa founD tn fabOUt of tbe perron tbnt is 
to take bp tbem: Vide 6 Co. the BHhop of Bathe's Cafe, & 
8 Co. the Earl of Rutland's Cafe.. Trin. 1653. B. R. Stevens and 
Capel's Cafe, Dyer 312.. & 6 Car. Keble & Hall's Cafe" B. R~ 
ann tbat furb Eled:ion l1JaU go to tbe Affignee; Vide Mo.Rep.8)0 
10 Rep.Clun's Cafe; anti fo be cancIutJell pro Q,yer. 

gft£rUlatn~ tn Hillary Term, 2.0 & 2. I Car. 2.. Winnington 
argueD pro Defendente : 

Firtl, t\}£ r,ltD, tbe Qgeen tuag neceiuzn in bet <it>lBltt, an'O 
tberefole tbe Patent batO; becaure llJe tlin not rectte aU tbe 
JLeafeJ tbilt tnete tn befng'. ')Sut to tbi~ it tua~ fain ann beln 
per Curiam, ~bat no lLe.ar£s~ in betng neen to b, reciten, but 
onlp tf)ofe tOllt are upon Record; anti not JLeafe.a mittie IIp 
SubjeCts, \ubicb bp 3lnten'Dmmt cannot be knolUn no: tJtfcoueten 
bp tbe part!'- l5ut Winningtoll urgett, tljat tbe King'iJ Grant 
llJoulD be \Jotn, tuben toe King lULl~ tJeC£lbcn, ann lUbere bi~ 
C!i5lant opetatea CO!1trarp to bi$j 3lntentton; 5 Rep. 93,94., 
Yel'l47. I Rep·444;· Andert. I Part 93. 8 Rep·55. 

Secondly, 1ge cancetbelJ, t~at tbe ll,..eafe to Jones uta mlfe 
commencen aftet tbe Deatb of tue laft Ceftuy que vie; Vide 
Plo. Com. Stapleton's Cafe, 6 Rep. 36. Dyer 31'2.. Stevens and 
Halh Cafe Hill. 1653. ann tbnt tbe J!..,ctfre L1)oulo not babe an 
EJeClion aJainll toe King; bCCtlUre bere tue King took n aUce 
of tbe ellute fOl three Lives onl!, J anti mentton6 no otber. 
gun tbBtefo~e tOe King'~ 31ntentiotl ll)!lU be taken to balle bren, 
tbat tbe Jl.,eafe mouto commence tuen; at,n tbe @>tatute of 
18 Eliz. of Confirmation noe~ not Ulil{\e tbi~ JLeafe goon; ann 
conclul.leta pro Defend. 

Stroud pro ~er' : ~be 3lntere(f gcanten to Jones bf~ mlfe 
tbaU commence tuben tbe JL,ann~ tnere to come into tbe Q"eens 
bantl~, ar.~ not berole, fOl tbefe foUotutng J1earon~ : 

499 
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Firfi, 31n tcgatO of tbe ([ol1finerattotl; lt1btcu lUaa ,toe ~et~ 

bice ll£tfo!men bv. Jones in fJt~ life, time, ann tbe $J3al~tenance 
of bt~ mtfe anll QJ:bUl1~en; fo~ if tbe otber ~tporttton were 
aDmitteD, it Wouln not be cifectmll fill tbe benefit of tbe 
~~antre. 

Secondly, Jilt te!JilttJ of tb_e ~~~fit tnbicb tbe Qgeen Da~ ill' 
(\l]~anttnH tt, WbiCfJ Wtl£' 801. 1l.lblCb tti a uaIuahle Qronfinerutlon, 
ann fo~ lUbfc!) -tbec£ oug{Jt to be [l mecompente; but tbere lniU 
be no m.fWi"~lJ£l1Ce tn tbt£s cafe fo~ it, if tI)e lLeafe begtn at 
un)! otter Bille, t~al1 at tbe Ciuo of fo~met lLeafe~ Co: 
peat~. 

Thirdly/~be 3lntentlcHt of tjl€ Qlleen anl) of tbe t0attp [ua~ 
Co; ann tbe Qgeens fJtbat{t~ illlPUZ~ a~ mucb, tuba neUjJilen to 
con fee a ')54)011 upon tbe Patentee, 

Fourthly, ~be taent tua£j teferuetl fo, a~ to become nne artet 
tbe [)eatb of tbe laff Cefiuy que vie. 

Fifthly, ~be King'a Grants tljaU be conatuen benefictaU!, fo~ 
tbe @ubj£tt, fo ; far fOltb a~ rucb ~onlltttltton tS' COllronant to 

, tbe mt1le~ of Lom. 
Sixthly, ~be King'~ 31ntent nppeat!S to be fO, ann tbe ltlOltHl 

(which fhall firft happen] aJuu be unnerffoon to make an ~ffate 
goon, ann nat to negro!, an Ilfftate; Bro. Patents 93· & in 
I Rep.45'. COlmer l.cafcS$ llCetl not be rccitetl. ~nn if tua~nSl 
map be taken tn tluo nitferent fcurer;, tbat fenfe fiJaU be taken, 
l11btcb make~ tlJ£ <If)zant goon, 2, I Ed.4·44. 

ObjeCt. ~be ~ftate fa: three Lives i~ anIp taken notice 
of. 

Refp. lit t~ not fOlmaUp recitetJ, but i~ 0 nIl? mention'o tit it 
<ltlaufe tnbete it i~ fain Q.yz omnia ate to come tuto toe Queens 
bani1fj, Poll, &c. 

Object. llt tlJaU be intennen to commence after tue iDeatb or 
tbe Iaft Cefiuy que vie, fo: tbe benefit of tbe ~btlnlet1. 

Refp. 1fol tbat taeafon it fiJaU be ilttenne'O to co.mmence aftEt 
tbe JLeafef5 fa: peatS ate ennen; bec8ufe tont ifiS mOlebenefictal 
fOl tbem: gnn be conclntJeo pro Defendente. 

flale Chief Baron: ~bere t~ no quetlion but tbe la1llLea(e hl 
soon fn tt~ <!Creatton, ftntl it map take efi£ct in ltieberftol1, ol bp 
futtrnber of tbe ,otber JLeafe~; ann if tt ball bam fo~ One 
hundred years, it luotlnl flabe been IJOOti fOl fo man],! of tbetll a~ 
remaineD une,rptreb 'It tbe tJetermtnation of tfJ£ otber ILeafcfJ: 
l5ut tuben it !baH commence, l1cpentij) upon tCl£' qEtpofiUot1 
of lbe )Letters 19ateut£,: 3ff it be tut!?l1nen to be a ~eare in 
lteberfion, aU t~ tueU. 15ut if tlJ£ King tntennen to grant a 
teRCe tn potfetfiol~ tben t~e ~lant frs UOHi, tboutJb tbett be a 

Jl\~nt 
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1Itent ttf£tbe'D: fo~ tbe llient mauto nat be papabfe tiD tbe 
Leafe took effect tn 3lnterdf. ann if aU tbe lLeafe~ ban been 
rfcttelJ; tfJe ILcltee mtgbt babe ban an Election; beCBufe tben 
tbe King bob taken notice of tbe ~ftatef$ tn being; but bert 
tbep ate not reciteD: 16ut tbt'Patent tefera onlp to the ~ftate 
fo~ three Lives; ann UJe netermfnation of tbat flEffate bp ;eut~ 
tennet, 1fO~f£itUte, o~ alio modQ. Et Adjornatur. 

Pugh 1Jer!tu Owen. 

'SOl 

A~ Action, up6d the Cafe wa~ bloUgbt fo: nanberOtlfJ ( 5) 
[[lo~nG fpoken of n Jufiice of Peace to bb~ @tt'bant; 

viz. Your Mailer's Witneifes On Cucb a <lI:aufe) were perjured; 
and your Mailer is the maintainer and upholder, of them. anew; 
a metbl(t fo~ tbe 101atlttUf,tt wag mo\)~o til atreft of 31ubIJment, 
tbat tbe C90lb!S Were not actionable. -ann of tbat flDpinfoll 
tuete Baron Rainsford and Turner; becanfe t{Je [[{OlbfJ ~n not 
relate to biG ~tftce of Jufiice, but lUere fpoken al1 of a paibace 
19nfon: ~ot Itke to t~e cafe 1114 Rep.r6. anti it WflfJ not ratG, 
tbfft be upbetn tbde Perjury, but Ollll' ,countennnceb tbetc Per~ 
fons. 

Hale Chief Baron, contr. jfo~ tbtre [[lnlDfS, if t,tUt, ate 11 
~canoal to bts Office; anb upholding bere,ctllt babe ino otbee 
meaning tOan abet[ing tbttn in theit Perjury. 15ut !utJgment 
Wag atteften. ,-

The Attorney General verfu-s The Corporation of 
Droitwich. 

U~an_~ocer~ againtl tbc Ql:o~po~atfott fo~ a Fee-farm Rent, (6) 
.. tbe cafe tllat$ tbiff: ~be CltolPo~atton of Droitwich, bell 
ingan ancient 'lJ:olPo~atto:r befolt tbe metgu of King Henry 
the Second, 891. in Black·Rent WiUS reret\1rtJ; nnn tUlUl 100 l. 
Sterling Mony in fpecie ttJiUi llrmannetJ. . 

Hale Chief Baron: QnCientfp!n tOr. titnt of- King Henry the 
Second,. anb be.ro~e ann aftettudrb~ , t~n tbe Seign of King. 
Edward the Third, aU Fee-farm Rents wert rer£rbgtt tu Black
Rent; i.e. tn ~ilbet~13uUion,unllampt, but tefin'O 6ilb melten 
notun; anti tbere Ula~ a ~prcial ~tficet appotnteD to btetn 
:ano wei!lb tt: l5ut aftetUlatO~ in Ring Edward the Third's 
time, t~at Coynage tua~ in ufe, lnbicb requtt'o an aUap, 

~'cc 5 I. per 
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5 1. per Cent. Ula~ aUoU1tlJ to tbe King bp tbe ~ub~ect~ in Ittu 
of Fine Silver: ~!J tb,)t be tbat was; to blue paltl 1001. in 
Black Mony, \l1[1!i tlwn obHg£lJ to pap 105 L in Sterling. ann 
(bill wag (etlen bp Act of Parliament! ~~ all lmplrttal qrompa~ 
litton betUlttt tbC' King 'ann People, in ttc 1!tnrrl1 of -King Ed. 3. 
Et Adjornatur. 

16ctl11ten Savile ann tbe ~een·Mo~her : 31n il 13iU tn <fqUt, 
tp, tbc €OUtt beln upon tue Statute of 33 Hen. 8. tbat anl' ~at. 
tet in Law, a£) tuell "Hl Equity, nllgbt be alledged as weU a~ 
pleaded bp tbe ~ubject , In t)ifj Dtfcbatge ann ~.roncratf.on. 
gun tbat it ban be£n often aUotn'o bp toe Court; ann upon 

. tbat ((fOUnn a .Demurrer to tbt5l 13tH U1a1l O\)ct:tuleo. :. 

Inter Berkdey & Morri,c. 

U190n a Prohibition p~apell ta tb£ Admiralty, tbe «aCt 
appearen to be tbhl; viz. Morrice maa ~aptam of a 

\!J~luate SJan of mat ~ in tDbtcb Berke.1ey baD an 31ntCtc(f; 
ann Morrice took a ~etcbant~~lJtp beponn tlJe Line. lallen 
tnttb ntl.l£tti ~erCbal\lliiefj. Berkeley (lien Morrice in tbe 
Court of Admiralty to btl'ue an Accounc: Morrice plcanen tbere 
tbe Statute of 2.1 Jac. I. of Limitations, tbe ~aufe of aatOl1 
betnn of lUo~e tban ~euen pe.atfj llanntn~ befall! tbe ~Ult . 
commenceD, as appeareD bv tfJ£ Libel. g Ill) now Morrice fug
Bellen, tbat tbe Court of Admiralty tuounr not tfetlUe tbat 
PieR, atl'O tberefo~c Plnv~o a Prohibition. g nn tOe Court bero. 
that tb£ .Iea ougbt to babe been tecetuen , ra~ tbat toe faita 
~tatute was plea'Oable t1J£re; ann tf It Were not t£CrU.lcn, 
tbat tfJe rejecting it Waa a goon eaufe to baue a Prohibition; 
as Itltemife if tbel' rec£iue it, anti Do not glue @)entencc tbert:s 
UPOll, as tbe Common Law tEqulreSj. ')But tl Prohibition, lietl 
not berole ,JIlefufal; bec61ure tbe tlD~t~inal ~atter i~ uamtnab!e 
tbne. ~be Q!:ounfel on tbe other Uoe utgeD,~IJat tbe 1lieafon 
lllbl' tbe ~utt mati fo long nclap·O., UhH1, becilufe of Morrice 
biS abfence bepanl1 Sea: ~o 1l1blCfj tbe Court replp'O, ~bl'lt tbe 
ablence Of tbe Defendant .1l1Q~ not nmtettal ; fo~ tbe Act P~OI 
blnes fOl tbe abfence Of tb£ Plaintiff onlv. Et Adjornatur. 

Inter 
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Inter:Brookes and the Earl of Rivers. 

A Prohibi~ion tn~ p~ap'o ~o C~e1l:er, to flilP n ~uit tbete (,) 
'Oepmntng bp Enghfh Bill, m tubfcb tbc Earl of Rivers 

lDdf; ~tamtttf agatnit Brookes Defennant, concerning tOe ~itle 
to rome Salt-Pits: ~be mounn upon Ulbicb tbe Prohibition 11laS) 
p~,:!}"O, Wilfj, bcwut:: toe Earl of Derby, tubo 1Da~ Chamberlain 
of Chefter, mltJ Judge tbere, ban an 3lnteretl In tbe Salt-Pits: 
~nn tbe ~oUtt Octu, ~bat wbete a Judge ba~ an 3l11tetetl, 
nctt!)cr be nOl bt~ iDeputp can Determine a Qtaufe, o~ ~tt fn 
fJ1lJurt; anll if be tIoea, il Prohibion lieS). 15ut becaufe it iltb 
not ap~at upon ~taminatian, tbat tbe €hambcrlain ball an 
3lntetcft , tbetefo~e a Prohibition tuaS) not rrrantetJ in tbt~ 
~aufe: ~bo' It appcat'o tbat tbe Earl of Rivers ban mattietl 
tbe Earl of Derby'~ ~itler; fo~ Favour lball not be p~erumetl 
ttl a Judge: Vide Co. 12 Rep. 114. The Earl of Derby's CafC 
accordant, upon a ~utt tn Chefier, tn 1tlbiCb tbe £tUG <fatlltla~ 
(oncetuetl. 

Browne verfru Sir Edward Lake. 

BRowne Plap'o n Prohibition to tOe qfcclefitUlical q!;ourt of (10) 
Lincoln; becaufe be 11.la~10:orzcutetJ t~te ex officio upon 

~tclcles etbibtt£l) acratnR btm, fo: not comtng to <ltburcb, anll 
fo: fitting 3!trebercntlp toete tuben be llin come, ann be.caufe 
tbep tnten Qto{fs alJ~illff bun. gun tbe Court noubteil,tubetbec 
~otl~ ougbt to baue bren tareD in tbts) ~aure, becaufe it tfS not 
it ~aure bettuftt pattp ann patt).'; but p~omoten ex officio 
Judicis, ann per infiantiam Curire. tboullb a petron be alI'tIln'n 
up tbc Court to p~orecute it. ann aftettuat~, bp tbe mentftcl 
tion of tbe Court, tbe 4tol'f~ tuere mtttgaten; ann tbe pattp 
fubmttten to pap tbem, ann to confo~m to tbe lLftwss or tbe 
cztUUtc(J.. 

ecce i 
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De T ermino Pafchre, Anno 1- I Car. II. 
Regis. 

In Scaccario. 

N Ora, bv tbe Chief Baron; tbnt if a Super be ret upon 
one of tbe King'S Colleao~s concerning bts) <ltoUr,afOh, 
wf)£reb)? be becomc,iJ a Dibtol to tbe King. tbat )Jet 

1&loc£r~ of tbe Pipe bp Scire facias altn Extent tbereupon, tbaU 
hot tfI'ue ogatnft !Jim. as in cafe of Debt, but onI)? a 1&locefg 
ad computandum. gnn becaufe 10~ocerJJ of tbe Pipe ban ttruro 
tn tbiSS cafe, it was bircbar~en ex morione of Mr.Sawyer. 

The Atcorney General ver{us the TOWn of Farnham 
in Surrey. 

I Ja a Quo Warranto all'atnfl tbem, rOJ UfiflL\' a Fair ann 
Market ,ann taldtlll' ToU, &c. 3lt runs (,lin bp Hale Chief 

Baron, tbat n CJrOlPolation bp ~~£fctiptfon mill' be known b~ 
Una bttfftet1t mames; akl of Burgcnfes, ann of BalliVi & 
Burgenfes. 15ut If tbe mante of BaIlivi & Burgenfcs be i1 
jf;}am,e U'lbfCb tbep baue recetUen tnttbtn ttme of ~emoIP; 
tbep cannot t~en Plefctibe bp it, but bp tbetr onctent JaLlme, 
tiU Cucb a time, aUb tOen, &c. on in Dyer. Qntl aftet\UarD~ 
3ltrllcbdng taken, lUbetbcr tlJ£!, b.'!l) ToU bp Prefcription o~ no; 
anu it betnJJ founn fOI tbe Defennant, tt lUa~ moben tn aruff 
of 3lunJJmfllt, tbnt tbere ban been a Difcontinuance, becauCc 
tfJet£ \lJll~ no 31ffue jopncn aa to tbe Otucr JL,ib£ttieS that lnftC 
Cfalmen: gntl tbtG Qctton t)l not aftren bp tbe Statute of leo
fails ~ quod fuit conce1fum. 

·lBut tfJ£ Chief Baron f.1f'0, tbrp (;true too roon to urge tb.1t; 
btcaufe 3lut'tllntent tuns not pet rrtben. ~1l'O befoze ]Juogment 
tbert hl 110 Difcontinuance tn tue King'£( cafe. fOJ t~e Attorney 
General map pet PlOCl~tI bp tbe King'tl Prerogative, to take 
3ltfue~ upon tlJe rea, 01 map entet a Nolle _ profequi. anti tr 
~e lUiU not PlocretJ, tbe Court map make a Rule upan bfrn ad 
repIicandum. gntl fo there mop be a ~pecfal <lEntt~ mane of It. 
[[1bercfole non allocatur. 

Friend 
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Friend verflbS the Duke of Richmond., 

EError tnn~ b~ol1lJbt of a !Utlllment in Ejectione nrmz. 
ann tn tbe recoJn n Space tDass left to infect tbe CoLls, ()) 

UlVltt) ban not pet been taret'J, anti it tna£t now p~a!,en tbat it 
nnnbt be am£tltJelJ: 15ut betaure it appeater. upon ClEramtmb 
tion, tbat tbc JRcCO~ll WU!.1 not pet Cettifi'~n, tbe 10laintitf lUa~ 
at ltbcttp to get lto(fS ~aten, nall fa fill up tbz fi)ace ann 
mnlte tue 1Reco!n pttfect. 

~ gnn per Hale Chief Baron, lIf fucb nn hnpetfel1 meco~t'I ball 
bren Cettififll, pet It milJbt be ament1et1 b)! iSule of <!rOUtt 
bere; ann tutn tf tt be remobe'O bp Error, tbc qtourt tb£ce mut 
nmenl.l it. 1fo~ it jg tbe canaant p~actlre, tbat if, a Record 
be remohett into tbe King's BeRch, out of toe (ltoUtt of Com~ 
mon PIcas bp mtit or Error, ann aftettvartl:j amentJen bP 
'tHule of <!Court tl the Common-Pleas, the <!COUtt or King's 
Bench muff aU1£nn it acco~btnglp ; but without futb muir, 
tlj£v muff not ame-nn it; fa if a 1L\.rC01'b rcmobeb ~ftbet be 
mHtaken , tt is nm£ntHlble bp tbe meco~n in tbe Common~ 
Pleas, blougI)t into tbtG QtOUtt bp an sDfficec out of tbe Com·' 
mon Pleas: 15ecilu£e tl)efe tbtngs ate ftl affirmance of tbe fitft 
J:uogment, ann are tberefol£ fntJouten in JLotu. 

CafHe verflU LichfidJ. 

I Jfll1tl Action upon the Care, bl0ucr~t bere nttn lafn fn Lon~ 
don, UPOll an Indebitatus alfumpfit fo~ ~Ol11' fOJ TobacGO. 

ruIIU£ mtntbnfitp of Oxford 'tlcmauntlcn Conufance of t~e eaufe, 
bp teafon of n Qrbiittcr Q;t:lt1tc'tl to tbeut bp '4 Hen. 8. ann 
confirmcn ttl tIlt 11 of Eliz. 131' Ad of Parliament, wbetcbp t. 
gtben to t~em, Conufance or aU ~ltfta o'Cil1nLJ an1' lDbete n. 
rrotnff anp Scholar, Servant 01 Minifter of the Univerfity. llell 
ptnntng befo~e tbe ]u(f(cee of tbe King's Bench, Common·Pleas 
ann others tbere mentioneD, ann befole nnp otl)~t 3lunge, 
tbo'tbe matttt concetn tbe King; but tbe Court of Exchequer. 
t.a not menttonen in tbnt claufe: lBut tn tbe claufe tnberehJ? 
ate gtftnten to tbem nU jfine9, tmpofen upon anp of turm in 
anp 'lCoUtt, tbete tbe COUlt of Exchequer is namEn ; ann tbe 
QUetlioll wa~, lUbetbet Conufans ll)ouln be aUomen bl? tbtfS 
Court In tbi~ ~aton, bp Qpo minus per debitorem Domini Re-
gis.) Crook; 
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Crook pro Q.yer. Conu[ance Hes not betf. Fj~fi, 13£~au~e 

tfJe 101mnttff ia a 1&~t'i.11ieD!JeD pcrron bere ; ann It ta Plf)UDt1 
cial to tbt King, tbat it fiJoulb be aUolllen; rOJ toe. Ring ma~ 
babe tbe benefit of wDnt i£S tecouuen berc bp bra {)£bto~, 
tnl]icb aUUfllltillJC be wOllin lofe if tbi~ llemann of Conufance 
be aU owen ; ann it appeut!$ 2 Co. Inft.114· & Rolls 489. t!)6t 
ltJfJete two ~ll1ltltn!Je~ <[oncutt, tbc firft that gttactJc1l fi)aU 
p~ebail. Secondly, ~be action ,~ latn tn London, anll lJS a 
trnnato~v. Qtttall; anti being lain tbet~, tt tlJa.U not be altcrcll 
bv a l1tmanb of Conu[ance; no mo~e tban In tbe cafe or a 
County Palatine, ruben an gction tti1nfito~p is latD elfetnbere; 
il£' It lUaf$ t£foiben, 10 Car. J • vide 3 Hen. 6. 30 • Thirdly. Jlt 
lJOt~ not appear, tbat tbe Conufance In quellioll £.ttcntlg to 
tbiS Court, fO~ tbts Court irs not nametl. Vide 8 Hen. 6. 18. 
gnn tfJe tno~ns or other Court tum not tnclutJe it, aftet tfJe nam, 
tng of atOet ,nfctloua QtOUttf$ : as; tn 2. Rep. ArchbilhOJ> of 
Canterbury's Cafe: 'lllpon tbe fat1\£ rearon it bas btl" ttfoluetl, 
tbat a If)UlJop ffj not ttlitbin tbe ~ of 11 Eliz. of JLeaft~ 
maDe bp ~pttitttal men. gnt. fOl gutbo~ttte£f, be ettell a 
cafe in 14 Car. 2.. between Shalcroft and Wilkins: 31n lDbt,b be 
falll tt ban bren tltJjungeD fo til tbltJ Ql:outt. 

Holloway pro Defendente etten 9 Hen. 6. 27. anll Cain tbe 
tuoltiS aliis Jufiiciariis qUibufcunque , Dtn comp~fbenn tOt lBa~ 
ton~ of t~e Exchequer. ann bp tb£ fame rearon toat Conufance 
ftJouln be ou£feD \Jete, bp tbe fame teafon aU otbet flDfficcrg 
of otbetfj Qtourt', if (uen ~ert, lboulD be ouftetJ Itkelllife of 
toetl: 1&:lbUel1lJeg, Cnjus contrarium eft verum, as; appearg bp 
ilaplp p~atttcf .~lIro bp tbe lDo~ns; beee licet rangat nos tbe llling 
bal1 lltCpenfelltnitb fib, P~ero!Jatibe. 

Object. 8 Hen. 6. 3 I. b. 
Refp. -m:be ltlO~tJs:; bere ate vel alibi infra Regnum Anglix erner· 

gentibus. 
Object. Wilkins €afe. 
Refp. ~Oat cafe went upon a particular renfan ; tbere lDaG 

a fltopartl1£tllJip in tbe cafe. an\) it mas; neclaren tbat tbe 
Univerfity fiJoulD not be Plejullfub tb£tcbp. ~be Demand 
tCr:te fatletJ bp tfie lLacbefss of tbe DefenDant, tuba Dtn not 
foDow it. ]t ~as; bren aU ow ell in Chancery, lllbtcb Cltourt is 
not namen in tbe 'batter. ann ill 7. I Eliz, lin Poole's Cafe, 
upon an 3lnfo~mftti8n bete Col making GttltD~ it wa~ alloweD, 
anti tbe DefenlTant not compeUel1 to @leaD. 

Solt 
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Holt pro Defendente. Firfi, 9 Qyo minus i~ not a Ulric o~ . 
15tU of ~~{utlfoge, nOl i~ it fo caUtn; a9 tnbcn l\t)~futl£lJG'eb 
perfonfj §gue in tbe ([outt£) ttJb£te tb£v are ~·~lbUengen. Vide 
Dyer £.28. 3 Leon. 2.23. ~ut tf tbe platntiff were an accauntjll 
ant ann rutteo upon DiS; gccount, t{}at tno~tlo after tbe cafe, 
u£cmtf£ {)lf$ a.ttentllmcc wouln tbc" be tequifite, de die in diem. 
13ut a Quo minus 1£J nOln but a common actlOl\ bet'f. 3lt _ ClP$ 
peilt~ bp ~ 8 Aif. PI. 20. tbat a Quo minus nil) not fpc unlefa a 
[,),bt tnete confcrs't to tbe King, anb tI)tH tIJe ~tng~!3 Debto: 
b 1'0 a Qyo minus fo~ tbt King's bencfit. ~o tt appeat~ b! 
2. 7 Hen. 6. 6. tl)ut a man tn Cuftodia Marifchalli ban tbe ~~tf 
bllenge of t-be <l[oUtt of King's Bench, tf l)e \nere 'ruen alibI, 
ann mtgbt baue a Superfedeas. lUbfcb be ((mnot {Jane now, be
cnu{~ It t~ nom common Pltlrttre, ann tbo' Cuftod. Marifchal'. t~ 
but fLtittoU1'S, ann not renl. Vide 6 Hen~ 7· 9. Conufance aUo[t1-
en. ~Ol if3 tt)Cte rmp Plej'.tlJiCt to tbe King. fOl be map bane 
\!t,t£tution t:lf£UlfJEfC : ~fJ nppeat~, 2. Inft. I I). gnn pere tb~ 
King bao JJranten ouet tbe Conufance, tllbet£bv be baa neplt.~ 
uenbtmfelf of fmp benefit tbetebv. Vide 21 Ed. J. ~3' 2.1. A1f. 
8,. Bro. Conufance 2.5. ann tlJt U10~tlS1 bgte lieet tangat nos 
nte a bat to tue King: g~ tn Moor's Rep. i 2.6. R€g. 187' gnn 
tile King's 3lntercft be!nJJ bere nameD ttPlcfalp, tut ~attnt 
oUjJbt to be 1JeIU a~ ftrong a~atnll ttm, ao tOe JL.a\U WOll-to be 
fOl \Jim. if \Jr biln not bren namen. . 

Chief Baron. '~bere ate tb~£e quefftolls tn t~t!J care~ Firfi. 
[[1betbtr tbe <lf5~ant ettentJ:.l to tf)hl Qtottrt, o~ not r Second
ly, [[(betbet tt cttenn to tbi~ action? gnn Thirdly, mbc~ 
tbcc tue Conufance OttiJbt to be aUalD£tI bert, tbe action bet116 
laitt in London? g,a fOl t.be <n:afe of Wilkins, tt)at fJa~ bam ct~ 
tet1~ tbat tc:; no 10lctll1e~'t; fo~ it ltmg ncclllt£n, tbat tOt Qto~ 
l1ufance tbete tna~ not aUoUleo, botb bEcau(e of tbe )1acbefa 
of tOt Defenoant, anD upon a particular reafan of <Itopatt~ 
n£tllJtp. ~b~H~ fo~t~ of 1getfoms nte ~libnenlJen in tbt~ 
Cltoutt, Debtors, Officers nn'O Accountants cntten upon tude 
£!ccounts;. ~be two latter UJaU IHlue tbdt ~ll\lUcn£e , if tbep 
be (U&1:I £lfeUlbcre, bUt not tlje rita! l\)i~ ~li\lttenJJe tutU not 
pzeutnt (ll:onufance, if tbe ~~ont £ttenn to tbig (J[OUtt. fg~ 
a Debtor bn~ l0~ibtlenge onlv fal tbe King's beuefit, wbtcb is 
noto 'Oifufen. )But Conufance tg not to be aU owen in anv cafe, 
jf it oppear to at bp altotuin\) it tbere wouln be a failer of Ju
flice: g~ \Ub£ll tbCP cannot ttl' tue cuute, bccaufc it hl local. 
)5ut if tbh; no not appear at fitft, the caufe l1JaU be aOjo~n'tJ 
tbttbtr , ann upon nnp <fttom'ou~ o~ 3ltteU'ular ~lOCretlinll~ 
a Refummons I"!tb· Et Adjornatur. 

aft£t1llatn~ 

.~ < ~ ..., 
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ifttttDlltDg in tilt fame ~etm, It ttltH5 atlJuril bp Mr. Saw .. 
yer pro ~er. anti bp Mr. Mountague pro Defen~ente. 

Sawyer, Conufance ougbt not to be aUotllellln" tbts cau~r .. 
Firfi, )O£caufe it appear£; bV tbe DemanD, tbot Qtot1ufance IS; 
gtanteD to tbe Chancellorol IJhl C.0mitTary Ol De~uty; but 
tIJe IDE'tllann {Jete is mane up toe Deputy and Bayhff of the 
Vice-<;hancellour; ann fo up the Dcputp of a Deput)!, con
trat), ttl tbe Clf5~allt mane to tI)e mnibetlltp. Secondly, Q:be 
DefEnnant t~ not ~Uel1ge1) to baue bitn a @~ibnet'llJen petron, 
tuben t(Jt c£lufe or 2lctlotl aCCtuf'O, but onlp tube" tbe gerton 
ll1tl~ commenceo! ann percl)onc£ be Ula!1 not l&~lbtlelJ!le1J 
wuen tbe cilufe of gttton ilccrueu; ilttD if fo, be ougbt not 
to babe it aUo,wen. Thirdly, rcr;be <lDfallt £tumns not to tb~9 
Cll:ourt, be(atir~ not namco1 but onlp totbe <lrourts of ~ing f$ 
16£n(b, \ltommon 10lcn~ ann otlJ£t ittfertol <!l:ourts. Fourthly, 
3lt is; not confiHznt untb ttJe Dtgnttp of tbtss c[ourt, to be tn· 
(tutleD in tbe 1Do~ng and other Courts, &c. after tbe namtng of 
ff\l£ral infetio~ <1toutt~. Fifthly, 3":f tb£P babe Conufance of 
tbt cauf~, vet tbep cunnot tJetEtmin tbie enufe, becaufe it t~ 
latl) In London: anll tbep cannot ttp bp ]tttp a caufe laLn tbett; 
becaufe it is out of tbfir luri£ntction; ann an il1fetio~ Qtoutt 
muff upan Conufance aUoUletJ, Ploceen U\lon the fame l0ltil 
DltO !Declaration, il~ ilppearaCo. Lit. 182. 4lnft. 113' anti 
tbel' cannot compel tbe 10lalntiff to tleclate anew. 

Mountague. 3lt t~ ObjeCted, ~bl1t Conufance aJan not Ire 
aUoUl£O tn tbh; \lCOlttt. 

Rerp." ~be cafe in tbe 2 Rep. ArchbHhops of Canterbury's 
Cafe, [%1 to be intennen Wbnt no !aupeCltl~O ate nomen: b£fO~ 
tbe (!!)eneralino:ng, but 3lnferiols onlp : 113ut tnttbout Doubt. 
tf tbere ban bEen an), @>up£riol~ ndmen, tbe [mo~l1fJ and 'all 
other EccIefiafiical perfons, wouln babe ,omp~ebfntJen all. ~re 
in Co. Mag. Chart. 2, 3· (tlbttt it !SS fain, tbat ~ommunia pIa .. 
cira non fequantur Curiam nofiram, f.tttn'OS to tbe Q!;OUtt Or 
Exchequer. 

Another Object $afJ been mane bcc(lufe tbe gction Ue~ fn 
London. 

Refp. ~bi~ noc~ not lJinl1et tb~ Conu{ance, ro~ tbe qrourt 
-baa ]UrigDlctfoll in aU Cafes, tbat conCErll Scholars 01 om· 
cers; ann tbe taure bere 16 not to be tell1o\JrlJ~ Ol aDjolitneti 
tbitbfc to be ttien tOfU, but ollJJbt to be llffmir~'t bete, tbat 
tbep mil)? begin again tbere; ann fo are t'be ~lellD£nt~. ann 
tbe cia life tn tbett (batter ia, tbat tbep 'mnp Plilcren as they 
pleafe per Teftes, accoltJing to tbe common 0: ([tbll lLaW, fo. 
tbattDe loping of tbe Venue tn London, noe9 not b("nltet tbet' 
p:ocretlinga tbere, becaufe tbe i>latntitf mull begtn de novo. 

It 
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lit bOt1 brett Objected, tbat tue Vicc·Chancdlor t£; [mt 0 Deputy; 
ann tbcrrfolc cannot make it [)£llutp to [)cmtlll'O Conufance. 

Refp. '<ibf~ i~ not mAterial, fo: a Bayliff map P~opetl!? Dc-
mann It. , 

g fou.h Object. ijOu bfel1 mntlt', brcaufe tTJ: Defennant iJoc~ 
not appCllt-tO babe bern n 10~i\'i1eiJget1 perrOtt, at toe time toot 
tbe aaion accrueD. 

Refp. $£ fball be intent/en to {) abe bf-elt fo, t f tbe cantr ittp 
npp£at not; ann tbe Prefidenrs nre wtto u.s n5 ttl tlJ!1t. 

Hale ChiefBaron.31t feemSl ClCM!p to me tbat tbe Demand Ozrt 
ta gOOD, anD that tbe Univerfity oucrbt to bane ttJe Conufance 
alloweb: Firft,15ecaure tbe ~iJtent til General. tIJilt tbev. fiJllU 
baue Conufance of aU Q;Caufct\ ubicunque,&c. in Anglia •. anD potner 
to p~ocretJ aa tUe)' tutll, nCCOltltng to ~be Common Ol Civil law.: 
15ut fl1Cb ft li)llte111 moulo be uoto at <itomml)n~luU1: 15ertlllfe 
not Utnftcn to a certnin plact, anti b£caufc it hlljJO!llCt~ them to 
Plocten n(co~ntng to tbe <Eiuil·lLatn: lOut tlJt5~ ~at£nt 19 (Orr:: 
tirm£'o bp get of t9atliamen~, 13 Eliz. nnll tout u~ full!', ilfJ if 
it ban btrft tranfcrtbett tnto tbe ~tt verbatim. . 

$tte ate tlnee ti)lnlJll confinecilhle. Firfi, m betl)ce Ol no tbe 
~uit bEte bv Qso minus, be n bm'O~anre to tbe 10liutlttlg£ of tbe 
Univerlityt gnb ji [Join It ts not, fOl tbe ~ltbtteOge of a [)ebto~ 
onlp ~ntftlf?s1 bimfelf to tbe <tOlltt, but Iff no bat ta nnp 
otber 19}1utleotte. 

Secondly, Wbetber tbe ®lant ettentJ to tlJfa-c[outt o~ not ~ 
Refp. 3!t noe~ molt clencll', becaufe tbe cJ5~ant belling 'lUitb 

@)Uperiol ([outts.;, aa llttniJ'~ 'l6encb, c1I:ommon-t1)lea!1, anD 
tb£il nCfcent111 to otl)~r jinfettoz ~OUtt~, ~c. tOde lnOlt1~ are 
rutTtcirnt to comp~cbct'n tbt£s QtOUtt, lnbiclJ if) not ~Upetio~ 
to tbe Btllg'~ 15encf) Ol <[ontmilnf;WJlca~. ann 01' t!}C ~tlres 
ctten til 2 I anti 24 Eliz. it llppeilt~ tbtlt tbi6 <!Slant cttenOll to 
CIl:aufeg llepent1'"~ la tbe <ltiJancerp ann ~t(bcQutr, Ergo', &c. 

Thirdly, [[lfJ£tbec o~ nQ if tIJe 101dfntUf be mfmHl l)eer, 
tbete ltJll1 be a faller of ]u!tfc£ r 

Refp. €:l)erc tuill not, there tuag ttl 37 Eliz. a cJfe betlllitt 
Sp:llillg an\) Jetfard: ([ll)£re tbe ~~ltnn of Maidfione Dell 
manneo ~onllfal1ce, ilnn it lUll~ belo tbilt tIJe laptng of tOe 
Qctlon in London DiO not Duffe tbe (.[otlu(ance; becilufc tbe 
@mit bere tuag to fial? ann be ntfmEf, ann tbc I.@latnttff to 
p~oceen tbert ab Originede novo. ' 

1fo~ tbe bettet app!cfJmfion of tbf~, it {f$ to be kaotun tbilt 
there ate tblk fOltz1 of (ltollufil1tCe of ~ltag. Fira, ~bete ig 
Tenere placica, tnbitb noea \lot ouff Q!l!? ot,bee <liom:t of JiUttr~ 
blctiOIl ; but creates a COl1cmrent 1lutlfnfctton. (toe Second, fs 
cognitio placitoruM; a~ lUi)en a ~Iea iSiS comm~nC£ll bert of 

i) tJ 11 n lllbtCb 
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UJi)icb toe Conufance belongss to Ol1otlJft tlfotlrt. Thirdly, ~brt"e 
t~ " Conufance of 1l)h~ila IDltb Ott Exclufive JiltttnO!ctton , o~ 
in tl)H3 Cuff, tbnt 110 ot~cr ([OUtt fi)flU botlJ .t01tcr~ ~[. ann this 
is:) a Supcrfedeas to anl' otbet <[oUtt. '(!:t]£ fitll IS) 0 ([OIlCUC
ttnt ]Ut(~nittmn ; tf)e ~(oni) te to be takcn anuuntflUC of bp 

, lVlco,811i) aftet 'Qra:pal tlJe Qf:uuf£ to be JRemanllen: ttDe ~birn 
is;) <n: rciufibc of all otl)etS. uttJ) ta il Superfedeas to tt)£ll1, .Vide 
2.0 Jac. B. R. in HaHley's Cafe, and 1 Car. B. R. motte it t:l 
velll, t~ilt t{)C f8PU1lJ of tbe 2cUon in mtorbct pIilce t£l not mils 
tEttill, beraufc tbr» muff belJin de novo. 
~Ol lU tbe ~bjeaioll material, ti)6ttbe ~ice~([!Jl1t1CCUOl., 

01\0 llot tbe ([banc£llo~ tJemanns CODuCance, fOl tbe ([ourt bere 
ta to fupetfene upon notice of tue ~atfht. ~e (Ilncluneo rO:l 
the Univerfity, tl)tlt tbe Conufance OUlJ!Jt to be aUowell. Baron 
Turner ~CColnttHJlp; ann Conufance tuas; allotuen aCtOlnfnlJlp~ 

Da y velfus Arundel. 

U~on it;, Englifh Bill, to llffcouet wr~t Ilfffnte ,tbe Defenl 
nant claims in fucb JL,anD1l, anti \t.lbetb£r tbtp b~ ill 

~u~tyllge, anti tbat tbere be'il p01llet of 1!tdl£U1ptton; ~be 
De(£nDant pleatlel1 , tfiat b? lllaS$ fln abfotute ~utcbarer of 
tf)em fOl a ba.luable confioerntiol1, ant) tbnt fome vrdr~ aftEr 
a ~ine wo!t Iz\licll to bim (f tbem, anO tf)at be b,ln no nottce nr 
tOe 19IRtnUtTG '(!ittle: gntJ lOr ([ourt beln tOLa to be a goon 
1£;1£a, witbout tlJ£Uj.ing at W!Ft time, 02 fQlltlbat (OllUlJtri1~ 
lfon in particular;- anD the ( hif Bsron ratn, t bat fo it bun 
bren TuieD tn Sherley and Fagg's Cafe btel)! Itt Chancery. 

GoJdin 7J~r{Ju \V Jinwrighr. 

( 6) A P~ohibiton tt1~;j Pla~' .... to tbc Spiritual Court,to ffa)) P10lt 
. cret;iltlJa upon n lIbel g~otlllocn UjlOil il oltUllOltl, 
tOilt tlJIZ ([(lililable of tf]C -e[O~lll1, O)ouln Q!olICLt tiJe matt£' af, 
£ctTrn fo~ Repairs of tf)£ Church , tul)!ch the Qtonffable 
rcfltrCi) to 00: 'I$he {('aron offeretJ fOl a Prohibition WLlt', 
hrci1ufc it tuag not @:o'ub'c tI)crc tub'thee tl'e PI1i:tP UlerE Con· 
flable 01 not, anD Oulp (letten 0: not r "'l5ut the Court Orl1l£n to 
(!l)~ilnt a Prohibition, b~C!lUrC tht~ mu:tft i9 pteaD.lb1c tbCt~; 
ann II Prohibition H-g not, unler~ u~oa ~tPal of it t~Jete) tbelt 
JLlllualll1 PlocreoingG (tofs; tic Common-L:tw; oni) in toae 
(life a .Prohibition Iieg onlv till ~rpal lJ. tC, anti after ti)at a 
<lConfultMloll flJilU be !Jtt1tttCtl. ~.~ tn/jim (llaelcnf~ tG pleanen 
t&rrr; tbta t1l110 c.lt!fe fo~ \l Prohibition, unltfa tbep p~ocren tn 
lbe tqlitl of tt, conttllrp to tb~ COutfe of tbe,eommon L~w. 

DE 
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De Termino Sanctx Trinitatis, Anno 2 J 

Car. II. Regis. 

In Scaccario. 

Martin verfus Verdew .. 

5 , I 

U 100n ~11 ~nfOlmatfon ta~ quam, IJtOUl1'OCi) on t~e act of ( l) 
NavIgation, fo: tmpo~ttng (1f)oona tn it ForeIgn Ship,; 
contrarp to tont ga; tbe £[lUCfftoll wag, [[tbetbet 0: 

no, if a cjfold!!n ~btp, ~atUtaU2etJ bi' tbe ~eU1 $.Zttt, being 
il Prize taken in toe late mat tuftb Holland, be aftettuaror; foln 
to a ~Oleigner, Woo feUg bet ulJutn to an QfngliffJ~man : 
(mbetbet ot no noW tbe ~atb muff be ta~en again u((o~tJing 
to tbe ~etn Qct r gnn atljutlgel1, tbat tt neetJfj not. becaufc toe 
§!tbip \Ua~ once 18ltlfuUp Naturalized. 

Sir Nicholas WoHl:an verfus A!l:on. 

U100n a 19lea to a lBfll itt cfquit)?, toe cafe appear en to be (2.) 
tbll~ ; viz. a man upan marriage (f]:obcmmteo to pap bl~ 

mtte 1000 1. tDttbtn two pcar~ after bi11 neatv, ann fo~ petfo~:: 
mance tbercof entteD tnto a ~tatutc; but be(o~e tblll tltolle, 
nant ann ~tatute be ban mo~tgagei.1 p.ltt of big Lann f02 
500 1. rOJ certain pears: aftetUlarnfJ be tlebifetl ty£fe lLaltll~ to 
bbl mtfe, ann btt 19eitfS, tf tbe 1000 1. Were not Pilto to bet 
aCColl1tng to tbe ~arrit1!Je~~ouenant, fiJe paptng off tge faIn 
5001. 1ge nien, ann mane bhS [[life ~ tC(uttlt, to tnbofe bantHl 
~a'd11 came; tbe 10001. ttlaa not pain to tbe [mife, llJe pallJ 
ott tbg 500 1. ann ban tbe mo~tgagen 1Li1110fl atngneD to bet; 
~be tben <Ztonuep'o obet tbe mo~tgagetl ILnnn in 1fee bp fmc, 
ann bien; ann now tbc mu£tlton 1.Uaa, n[lIJetbet o~ no tbe ~elt 
of tbt Covenantor coulO tctlcem, paping tlJc 1000 1. anD tbe 
500 l. ttlitb 3lntctctl up.on nircoutlt of l@lofit~ f 



------------=-------------------------------
T rin. 2, I Car .II. in Scaccario. 

~be Chief Baron tna~ of ®pinfon, tbat tbe Debire to tbe 
~eme wa~ abfolutf, if tue 10001. were not pain, Ulb!cb neNtbe~ 
tOe @eft of toe ([ouenal1to~ of anl' mtgbt ·of 1aellemption: 
')l3ut if tbat tnere otbettllife, pet IJC tboulJ1Jt tbe ~me WHo i9~ o~ 
(lami1tion~, acco~ntng to tbe Statute of 4 Hen. 7· tuouln bat 
an \!Equitable pomer of 1R.en~il1pttoll, U)J well as a Rigot of 
gerton. ~o n Fine ann Non-claim rum but a ~tu(f, tf lenten 
ill' a i)tranger, ann not bp tbe ~ttlffre Dimfelf; fo~ tbeu tue 
([ruft lmU go along luUb tue lLanta: 1l3ut t1 :jfttte Icbten bp it 
~o~tgagre Will not bat an fiqnitp of meDellwtfon; ann [0 it 
baa been often gnjungen. 19c fatD alfo, tum it ball becn 
often £(tJjulllJcn, '(!I;bat if fln C!Etecutol ban QUfetfj., be t~ 
compellable to reueem 9»o:tgagcsJ fOl tbe benefit of tb£ ~ett: 
@>o if an $eit be cbatgeb in Debt, wbete tbe Cletecutlll bi.hl 
~Uretg, tbe Jl)ett map compel tbe <Lft£cuto~ hi (!Equltp ttl tilv 
tbe iDebt; but a ~teDito~ map @lue eitber of tfJem" aritl tijaa 
bal',e tOe benefit of btfS ~eCUt't!'. Et Adjornatur, 

.. ' 
.'\ 

~ A':~' 
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TAB L E. 
A 

Abatement. 

D Ebt againft two; after the 
. Darrein Continuance one 

dies, which the Plaintiff 
fuggefted upon the Roll, and 

. pra.yed a Diftri11gtY Jur' againIt 
the other only ; who at the Day 
of the NiJi pritts pleaded the 
death of the other Defendant 
in Abatement, pag. I a 

Action upon the Care for an E~ 
fcape againft the Sheriffs of Lon
don: After Iifue joyned, and a 
Trial by Niji prius, and before 
the Day in Rll1k, one of the De
fendants died: \Vhether the Suit 
fhall abate 0: not ? p. I 6 I 

Aaion. 

demn'd as forfeited. Whether 
or no an Action lies for this 
Prorecution? P.I94,I95,&C. 

ABion for Words. 

She if a forfivorn Whon,' (Iud a per
jur'd Whore, and forfwore her [elf 
at Waterman's-Hall, concerning 
the S er'Vant of J. S. Actionable, 

p.II8 
Tbou art a Cheating ROJ!,ue,and a Run

agate Rogue; fpoken of a Mer
chant, with a colloquium of his 
Trade, not Atl:ionOlble, p.g 

Thou art a Whore, and I can have a 
better Whore for a Groat, and you 
get your Living by your Tail, 

P· ro 7 
Theu art a for{worn Rafcally Fellow, 

and I '1viO prove that thou tookejf 
a [aife Oatlit agamft my Husband 
and me this day, P.I5 I 

Tvu and pUT Crew brl!ugbt the Late 
0te avera A,,'lion. A delivers to B King to Death, p.10j 

the Goods of c. B thereupon I An Action for affirming Suggefii-
r. promifes in Con~derat.ion of a ons i~ Lertcr~ Pate~ts to be tn~e . 
. , Sum of MOllY given hlnl hy A, Vtrle feveral ExceptIOns taken m 

to dcl>;u them [0 the Owner. An'eft of Judgment, p.22I,'2.21., 
The Deliverer, or the Owner, &c. 
may have an Action againft him; ]'iter lY:::fter's WitneJJcs (in fL1Ch a 
but:' they cannor joyn, p. 31. I Cafe) ?Vere PerJured, and your 

j",!,'j!er is tbe 7r'J,'IJ71taine1' and up
bcUtr of rban} P.50[ 

Goods of a Dcniz'_'ll are feizcd, as 
Aliens Goods, tej;' N'111-paymen: 
of CllftOIll, and upon Int~')rn~'1-
,:,,,,,.., 'J" .IJ'~ Exc/,,·n,.p' -··f'· rnn_ 
Ir. .' • , .L r '.'" A. ~',' " ,) r-.. '...- . ~ J .. 

AJ·-:imrirMors , and AdminifTra-
. J 

Tic "1. 

A man ma ~ fS his \'V ill, and feveral 
E\.:;L;tor~. 0,;·: only prov'd it; 

t;l ~: 

.ci 
1- , 
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che others Refufed. He thar 
proved ic, died. Whether Ad
minifhacion could be taken our? 

p.I I J 
A man dies Inteftate, having Bona 

Notabilia in feveral Provinces: 
There muft be feveral Admini~ 
ftrations, p.2. I 6 

Aid-Prayer. 

In what cafes Aid lies of the King 
and of a Common Perfon in a 
Perfonal Ad:ion,before and after 
Iffue joyned, P.179 

Aliens. 

A Perron is born within the Realm, 
his Father an Alien, his Mother 
born here: Whether he {hall 
pay Alien's Cuftom, or not? 

P·H5 

Amendment. 

Aj]umpJit. 

Confideration, good, or not? 
P·7 I ,71.,&C. 

Upon a Reciprocal Promife the 
parties have mutual Remedies, 
and the Confideration needs not 
be averred to be performed, 

p.!02.,IO~,I04 
AJJump/it lies for Rent upon an cx-

prefs Promife, P.366 

Atta&hment. 

A Commiffion of Rebellion ifftWS 
againft A. B affirms himfelf to 

be the man,and yet fnatches the 
Commiffion from the Commiffi. 
oners,and tears it in pieces. Upon 
Affida vit ma.de of this Matter 
an Attachment was granted, 

P·j 1 3 

Attorney General. 

Amendment of an ImperfeCl: Re- His Confeffion, how far binding to 
cord, P·5o' the King, P.17 0 

Amicus Curitt. 

Whether or no one as Ami&uJ Cu
rite, may appear and quafh an 
Inquifirion found upon an Out
Jawry, for Matter Infufficient, 
apparent? p.8,,86 

Anfwer. 

A Relative Anfwer to a Bill in 
Equity, where fufficient, and 
where not, p.165' 

A./Jets. 

If Lands are devifed to be fold by 
Executors, for payment of the 
Teftator's Debts, the Mony re
ceived by 1uch Sale, fhall be 
Affets in the Executors hands, 

P'4°5 i 

Averment. 

Whereas the Defendant Pmmifed : 
Whether that be a fufficient 
A verment, or not? p. I ,:1,3 

Averment of Forbearance, P.5,6 
A Plea to an Englifh Bill, to have 

an Account, Over-ruled for 
wane of an Averment in the 
Conclu~on of it, p. 16'1 

In an ActIon upon the Cafe,againft 
an Executor upon a Promife 
made by the Teftacor, to pay 
20 I. at his Death ; the Plaintiff 
needs not Aver, [hac he did not 
pay it in hisI.ife time, P.:12.I 

When a General Act of Parlia." 
mene is pleaded, the A vermem 
Prof4t patet per Rec()rdum, needs 
not be made, P'33+ 

A6tioll 
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Action of Debt upon a Bond. to 
fubmit to an Award. The De· 
fend .. mt pleads Nul Award fair: 
The Plamiff Replies and fees 
forth an Award; but does not 
aver, that it was parat' deliberari 
partiblHJ P·399 

Aulnage. 

him at Law, demurr'd to, 
, p. II S-

An Englifh Bill at the Suit of the 
Attorney General, chargerh, 
That the Defendant, Anno Dam. ' 
1657, concealed rhe Cufionl 
and Excife of '2.90 Casks of Cur
rans, and Corrupted fome Cu
flom-Houfe Officers to connive 
at it; and for reref and d-iJ,co-

Whether the Duty of Aulnage be I very of ~he Truth was the fcope 
payahle, or not, for new Dra- I of the Bd!, P·I37, 13 8, q~&c. 

, peries ? p.l.o6,207,&c. In a Crofs Bill, the Plaintitfs need 

I 
not entitle themfelves to the 

A d Jurifdi6tion of the Court, 1).160 
.war . i A Recovery in Efcape againfr the 

Wh h' it - t k I Sheriffs of MIddle/ex, which ono 
an. mgs ar: nece al'Yd 0 ma ~ of them pays; the other dies: 

a good Sublmffion, an a goo The Survivor prefers-an Englith 
Aw~rd, P:4;~44' ~c. Bill againfl: die Execucol' of-the 

Good m part, and VOId m pal t, Deceafed,' for Contribution, 
P'~99 ' P. i64 

B 

Bill. 

A Suit by Bill does not ~ye, 
Dut againft thofe Officers, 

~ who are obliged to a Perfona'! 
Attendance in Court, P·3 17 

EngliJh BiD. 

An Eilglilh Bill exhibited by the 
Attorney General,' againff a 
perion Outlaw' d , to' difcove r 
his Real and Perfonal Eftate, 

p.22 
An Englifh Bill, tohave the ure of 

Depofitions taken in a former 
Caufe, ibid. 

,An Englifh Bill) to have the benefit 
of Articles at the Suit of a per-' 
fon, who was no party to them, 

. P· I69 
A Plaintiff admitted to fupply a 

Title by Evidence, in which 
Tide his Bill is ·defective ~' 

P·I7 1 
A BiI1 at the Suit of a Farmer of 

an Impropriare Rectory againft 
the Pariiliioners, to have the ufe 
of the Leger.Books in their 
Cuftody, which concern him
felf and the Pariih, p.I8o 

A Bill in Equity againft the King's 
Patentee) without making the 
Attorney General a party, 

. p.) 8 I 
A Bill in Equity demurr'd tG, be

caufe it eoncern'd things of ie
~eral ,diftin6t Natures, and is 
brought againft feveral Perfons, 
which will occafion feveral An
ewers and ~xaminations; and if 
they are put into one Bill, each 
parey will be obliged to cake 
Copies of what does not at all 
concerw hisown Caule, P'B7 

An Englifh Bill to be relieved 
againft a Judgment obtained at 
Law, upon Nihil dicit in Debt 

. upon all Obligation, the Equity 
of the Bill being, that he WI/4 

paid, p.2~ 
Af} Englifh Bill againft 'an Exeeuo 

l .. tor, to dilcover Aifets, before 
any Suit commenced againft 1 

BriJges. 
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Bridges. 

A Charge upon a Lord of a Man
nor held of . the Crown, wr the 
Repair of a. Bridge, R.atione 
tenurdJ: He prefers an Englifh 
Bill to have Contribution; who 
are, and who are not [0 contri
bute? p.q I 

c 
Certi,orari. 

A 'certiorari denied to remove 
into the Exchequer Fines 

.and Efireats, fet at a Semons 
held for the Gaol.delivery of 
Newgate, P'40 9,4 IO 

ChaDenge. 

ror Default of Hundredors, p.~28, 
, 2.29 

Churchwardens. 

Wh~t their Oath ought to be, 

How far an Infant and his Eftate 
may be fubjeet ~o a Condition? 

ibid. 
Whether an Heir be comprehended 

within the word [AJjigr;sJ with 
refpect to the perfornlance of 
Conditions and Covenants? 

ibid. 
A Feme Sole becomes bound in 

a Bond, Condition'd to do fuch 
ACt and Ads upon requeft, for 
the affuring and conveyingfuch 
Meffuages and Lands,&c. afce~ 
wards the Marries; whether, this 
be a breach of the Condition? 

P·46,,&c. 

C()njideration, vide A./fompjir • 

Conu/ance. 

In an Action upon the Cafe, upon 
an indebitatus Affumpjit, for Mo
ny for Tobacco; the Univer
firy of Oxford demanded Conu
fance, P'5'o',5 06,&C. 

P.364 Common widlouc Number,p.11 7, 
Of Common Right every Pariili 118 

ought to ChoQfe their own 
Churchwardens, P.~79 

But a Cufi'om may be alledged co 
the contrary) ibid. 

Claim.. 

Commiffioners 10 EXllmme Witneffis. 

The Defendants Commiffioners 
meer, but refufe to act: What 
thall be done in fitch a cafe? 

P·17 Q 

cons. 
\Vhether a Claim of Lands in one 

County, in the Ndme of all the' 
Lands comprifed in a Fine, be 
good .. for Lands in another In an Action upon the Ca~, afrer 
County? P.4oo,4&o I I(fue joyned , and Norice given 

of a Trial by Pro'tJ;fo, the 
Plaintitf comes into COurt in 
perum the day berort: the Tria~ 
and enters u'pon the Roll a 
NaDe profelJui; and the, Defun
dane praYi his Colts l p.I5'1r 

COff?]ition. 

To the intent and purpofe, and upon 
Condition: Whether thefe werds 
in a Will make a good Condi-

• ~ Sl" tlO11. p.I 0,1 I,q.,",C. 15'3,8cci 

An 
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An Executor being Defendant 
in Equity, lhall pay no Colls, 

P· I65 

COVe1Jant. 

Lands are fubject to the payment 
of a Rent; the Owner fells part 
and Covenants with the purcha
for, that they 1hall be difcharg
ed of the Rent; and then fells 

. the refidue; whether this be a 
real Covenant, which 1hall run 

Depofitions taken in a former 
Caufe, i~ what. Cafes they Iball 
be read In EVIdence, and ill 
what Cafes nor, P 47 2 • 

pebt in Aide, p. 226. 

Whetber an Action of Debt lies 
upon an accepted Bill of Ex
change, P.485,486 

with the Land, p.87 Debt due to the Kin"'. 
An Action of Covenant brought, " 

upon thefe words, '[liz:.. I oblige I A Terre-Tcnent, tho' he do 110t 
my felf to pay fo much Mony make a Title, yet may plead by 
at fuch a day, and fo much at way of Exoneration and Dif-
another day, p. I 78 charge of the Land, that the 

Cuflom. 
King's Debt is fatisfied; fo may 
any Occupant, [0 maya Diffei
for, p. 229, 230 

A Cullom aJledged that all the' A. is the King's Receiver and Af-
Inhabitants in H. ,where the tigns a Debt to the King; whe-
Plaintiff has a Mill, ought to ther maya Debt due to a Debt-
Grind all their Corn, Grain, or of the Affignor, be feized to 
Mault and Oat-meal to be ufed fatisfie the Kings Debt, p. 40 j. 
or (pent, at the Plaintiff's Mill; Any matter in Law as wen as E
whether this be a good Cuftom quity, may be alledged and 
or no, p.67,68! pleaded by vereue of the Stat. 

I of 3 3 H. 8. in difcharge, &c. 
D 

Delivery. 

A Writ of Delivery, in what 
. cafe grantable, in what not 

p.I 90,1 9 I 

Demife· 

A Licence and Permiffion to en, 
joy amounts to a Demife, p. 366 

Depojitio11S. 

Depofitions taken de bene eJle in 
what cafe they thall be read in 
Evidence and in what not, 

p. 3 I, 

p. 5°2. 

Devife· 

A man devifed Lands to his Son, 
to have and to hold to him in 
Fee·fimple for ever; and if it 
fhould happen the faid Devifee 
to die before he 1hould come 
to the Age of 2 I years, and 
without Heirs of his Body law
fully begotten, that then the 
(aid Lands remain [0 another 
Son, &c. what Eftate the firft 
Devifee takes by the Will, whe
the Fee·fimple or Fee-tail, was 
the QEeftion, p. 148,149 

Eeee Diem 
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Diem claufit Extremum. 

A Writ of Diem claufit Extremum, 
tho' it bear date before a Man's 
death, may be well executed 
afterwards ) according to the 
common courfe of fuch Wries, 
which never bear Tefte in Va
cation-time, but from Term to 
Term, p. 12.6 

Difcominuance of Procefs. 

riffs of 'Canttrbury, they rerurn 
that by Letters Patents of King 
JameJ, the Citizens of Canter
bury are exempt from ferving 
upon Juries, &c. and a Writ of 
Allowance, 16 Car. 2. and held 
that this priviledge did not 
come properly before the Court 
upon the Sheriff's return, but 
the Juors being Freemen, ought 
to demand it fever ally upon 
their appearance, p. 3 8 9 

E 
Upon an Outlawry and extent 

thereupon, there is a Plea., Re- EjeEfme1lt. 
plication and Demurrer; then . 
the Protector died., p. 136\ EJeament for 3°° Acres of 

No difcontinuance before Jl1dg-, Waft inter alia, and moved in 
ment in the King's Cafe, p. 504 Arreft of Judgment:., that EjeCt

Difcowry. 

In what Cafes a Purchafer {hall 
make a difcovery, and in what 

. not, P.I72, 17~ 
The Defendant in ECluity needs 

not make a difcovery , where 
he gives a full Anfwer to the 
thing in demand, p. I 88 

Whether fhall a man be bound in 
Equity) to difcover the confi
deration of a Bond, p.200,20I 

An Englifh Bill at the Suit of the 
Attomy General, to difcover 
-what Goods the party has im
ported., contrary to the Ace of 
Navigation, p.20 I 

Di/fringdS Jur'. 

A DiftringlM Jurator' iffued in Ter
mmo P afch£ in May, r<.:mrnlble 
Ttes Trin. niji prJt4J, Mattheu! \ 
Hale Cap. Baro venerit on, fuch 
a day Eju[dem menfis1umi', and 
held per Cur', that the word EjuJ
dem thall be void, and Junii 
ftand, P.3jO 

Upon a DijfringlM 1ur'ln an Inlor· 
mation for a Ryor to the She-

ment does not lie of Waft, for 
the uncertainty what it means 

P·57,5'8 
EjcBione fir.m£ pro uno me[uagio jive 

Burgagio in Hay infra murOI, 
good, P.I73 

Election. 

Deftroyed, 381, ;82.. 

EngroJJerl. 

Debt upon the Statute of) and 6 
f.d. 6. cap. 14- concerning En. 
groffers, p. 2; I 

E{cape. 

A Sheritf takes a Man in Execud 
rion for Debt, and commits 
him to the Gaoler of the Coun
ty at another place than where 
the Gaol is kept, and the Gaol
er fuffcrs him to efcape, the 
Prj{oncr never having been in 
his Cuftcdy at the place, where 
the common Gaol is kept; 
the ~eftion was, whether an 
Action upon this Efcape will lie 
againft the Gaoler, or ollght to 

have 
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have been brought againft the 
Sheriff? p. 3°,3 I,&C. 

Vide Habem Corp:I!. 

EquitJ. 

A Court of Equity will take no· 
tice of a Will, till fuch time as 
it is proved in the Ecclefiaftical 
Court, P:9 6,97 

A Judgment is obtain'd at Law 
upon. a Verdict for the R~nt of 
an Houfe; and to be relIeved 
againft that Judgment, the De
fendant at Law preterr'd his 
Bill in Equity, alledging, that 
he could make no profit of the 
Houfe demifed, by reafon that 
it was demolifhed 1I1 the late 
Wars, p.120,Il,l,&C. 

A put out Mony upon Secutity, 
\ and takes it in the Name of B: 

B becomes Felo de ft. A was 
relieved againft the King upon 
this Truft in Equity, P.176 

A acknowledges a Statute of 
I 5cO 1. for. the payment of 
800 I. which is forfeited, and 
the Lands extended; the Co
nufor afterwards for a valuable 
Confideration fettles them in 
Tail, and then borro'Ns more 
Mony upon the Stattlte: The 
Iffi.le in. Tail {hall not be re
lieved againft the Connfee in 
Equity, againft the Penalty of 
this Statute, P.3 1 8 

A Mortgage in Fee is forfeited; 
the Mortgagee dies: His Heir 
is Attainted of High T reafon 
by Act of Parliament: The 
K.ing feizes: Whether the Mort
gageor has any n:med y againft 
the King to have a Redemp
tion ? P·46 5' ,46 6;&c. 

EviJe1:Ice. 

Ejea:ment for Lands in Wales. 
Upon Not Guilty pleaded, the 
Defendants give in Evidence a 

Recovery in a Writ of ~uod ei 
deforceat there; and TITue being 
tend red thereupon, the Defen
dants produced an Exemplifica
tion of the Record, und!;!f the 
Seal of the Great Seffions, but 
not the Record it [df; ami the 
Plaintiff demurr'd to the Evi
dence, p. I I g 

Records proved in Evidence, 

P·3"3 
Ejectment for fo many Acres of 

Meadow, and fo many of Pa
ilure: Upon Not Guilty pleaded 
the Jury find a Demife de Her
bagio & Pannagio, of fo many 
Acres: Whether this Evidence 
maintains the IITue? P.330 

Vide DepoJitions. 

Excife· 

Whether or no, afrer the Cern· 
milIioners of Excite have Ad
judged Brandies imported to be 
Strong-\Vaters perfectly made; 
and to pa y as fuch, according 
to the Act of 1'2. Car. 2. cap. '2. 3. 
the validity of that Judgment 
can afterward be drawn in que
ftion in the Exchequer, in an 
Aa:ion of Trover and Conver
fion? P'478,4791&C. 

Vide P.4~ 0,48 I 1&C. 

Execution. 

One perfon acknowledges 1. Judg
ments in Debt to 1. s. upon 
Bond, in the fame Term, and 
takes out Execution upon qis 
Judgments, viz.. twO Elegits, ijy 
the one he cakes 'One Moiety, 
and by the other the other 
Moiety, P.13,24,&c. 

E e ee 2. Exche"-
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Exchequer. 

Wh~tever belongs to· the Jurifdi
ttion of the Dlltchy, may well 
be determined in the Excheqtter, 

p. I 7 I 
TheCol1) mi ffioners of Excife fined 

a man, and Imprifon'd him for" 
110t paying the Duty of Excife ; 
the Brewer brought an Adion 
of Fa.lfe Imprifonmem in the 
King',-Bench: The Defendant 
pray'd that the Action might 
be brought in the Exchequer, 

P·193 
Ejeetment brought in the Common 

Plellf by a. Defendant in the 
Exchequer. The Plaintiff moved, 
that the ACtion might be 
brought in the Court of Exche
quer ; becaufe his Title was un
der an 'E.xtentout of this Court, 
for Debts in Aid, P.19; 

Exchequer-Chamber. 

Ferry. 

Nufance to a Ferry, P: 162., I 6 ~ 

Fine and Non-claim . ... 

A. makes a. Leafe for 5'00 years in 
TrUlt tor himfelf lor Life, and 
afrerw~ .. -ds for his p-rother wid!' 
other Trufts: Then being in 
PoffeHion Coven,mt5 wirh other 
perfollS, not the LelTees,to frand 
1eized according to the Trufts 
of the Leate, and Levies a Fine 
and Eve years palfed; theLeffor 
being in Poifeffion dies, and one 
of the Leffees enters; whether 
this Lea[e be barred by the Fine 
or not, p. 400,40!, &c. 

Forfeiture. 

Whether is a Leafe for years in 
Truft for a Felon forfeited for 
Felony P.40 ; 

A Man devifeth Lands to be 
Whether does a \.vrit of Error i Sold for the payment of his 

lye in the Exchequer-Chamber, i Debts, and makes his Wife and 
when there is neither Chancellor Son Execurol's, and that tbey 
nor Treafurer? P.I47 thould fee his Will performed 

in every particular, and dies; 
Ihortly afeal' he is Attainted by 
the Atl: of Attainder of 12 Car. 
2.\Alhether thefe Lands are for
feited by the raid Aa, or pre-

F 

Fa/fe Imprifonmcnt. 

A Commiffion of Rebellion if
(ues againft A. B affirms 

hunfdf to be the perron and 
is taken, yet he may have an 
ACtion of FJ,W,: Imprifonment. 

P·31.3· 

Fee Farm Rent. 

A. Fee Farm Rent of 89 I. was 
temp. Hen. 2. referved in Black 
Rent; whether can it now be 
demanded in Sterling Mony, 

P'$OI 

krved by the faving, P'419 ' 
Whether Copy-hold Lands were 

for-kited to rhe King, by th~ 
Act of Attainder of 12 Car. 2. 

P·4P,4ji 
Sir Rnlpb Freeman purchafed Land5 

for 99 years in his own Name, 
and afterw31 ds purchafed the 
Inheritance in Truft; then by 
his Wlll difpofed of thefe Lands 
to the Sons of Sir George Sanays, 
which were or fhould be bOrn 
in his Life time, and directed 
Conveyances to be made ac
cordingly by hiS'Jrufi=s and 

di(;Q; 
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died: At that time Sir George 
had two Sons , Freeman and 
George; Freeman died, and after 
the death of Sir Ralph, Sir 
George had another Son Free
man, who'Killed his Brother, 

- for which he was Attainted,and 
no Conveyances were made by 
the Truftees, purfuant to Sir 
Ralph Freeman's Will. ~. I. 

Whether this Term for years 
be forfeited? 1.. Whether the 
Inheritanc~ in Trull be forfeit
ed? P.4~8,489 

Foreft· 

Whether Common be deftroyed 
by a deafforeftacion, P.4;7 

Fraud 

Fraud Apparent. p. 115', 126, &c. 
Fraudulent Conveyance within 

the Stat. of 1.7 El. P.;95,39 6 

F 

Gavelkind. 

ralty, tho' the HabetU Corpus 
be returnable the next Term, 
the Sherjfi~ or Caoler muft not 
in the mean rime {uffer him to 
go at large, and if he does, it is 
an Efcape, P'4i6 

Heir at Law. 

An Alien has Iffue four Sons, the 
two Elder Aliens, the two Youn .. 
ger Namralized. Om: of the 
Younger Sons purchafed Lands 
and died without Ilfue, the EI· 
del' Brother having Hfue born 
within the Realm; who is his 
Heir, p.224 

J 

JeofaJle. 

AN immaterial Hfue aided af
ter Verdict, if it be good 

in form, P.41,,43 
Vide p. 6~, 69' 

InjunClion. 

. A is Outlawed at the Suit of B 

L Ands difgavel'd by either the and Lands in his Poffeffion ex-
31 H.8.cap.;. or by a private tended, C. claiming a Title to 

Acl: made 'l. & 3 Eel.6. are not the Lands, brings an Ejectment 
divefted of any of their former ~nd pleads to the Inquifition. 
Priviledges, not exprefly altered An InjunCtion was prayed for 
by the letter of thofe Laws,p, 3 2) the King to fray proceedings at 

Law, and denied, p. 176 
Guardian. 

Any perfon may become ~ Guar
dian to an Infant agamft her 
Father, co fray his doing of 
Waite, p. 96. 

·Wafte is a Forfeiture of th~ Fa-
thers Guardianfui p. ibid. 

H 

Information. 

An Information for importing 20 
Pottacoes of Tobacco of Fo
reign growth, in a Veifel not 
belonging to any of the Peo
ple of this Nation; but it is not 
{aid that the Goods belonged 
to them, as the Act runs, but 
concluded generally contr' (or-

Uabel14 Corpu.s. \ mam Statuti, p.20, 21 
Information upon the Stat. of ; 5 

Pon a Heibet1l Corpus to re- H. 8. c. 17. for grubbing up 
Umove.a Prifoner in the Admi- Wood in EuckingbamJhire; it 

muft 
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muft be mentioned, that the 
Woed was growing at the time 
when the Act was made, p.IO; 

Information upon the Stat. of j; 
H. 8. c. 17. afrer Judgment a
gainft the Defendant, the Plain
tiff died; and his Adminiftrator 
furmi(ed it upon the Roll, and 
prayed his moity, p.1 6 J 

Information t4m quam for imporr
ring Foreign Woollen, contr' 
form' Stat. and Ufue thereupon; 
what is properly Matter of Fact, 
and what Matter of Law upon 
the Tryal, p. 185 

Information upon the Act of Na-
vigation, p. 2. I 7 

intrujion. 

Whether a Judgment in an !'Infor
mation of InrruGon Fro Rege, 
bind a Stranger, fo that he can
not enter, P.46o,46 I 

JOJnder in Ar1ion. 

Whether a Man and his Wife can 
joyn in an Action, for beating 
the Husband and Wife, p.166 

Vide p. 1.19 
In an Action upon the Cafe, upon 

a Promife, two Men cannot joyn 
where the confideration is not 
Joyn~ p. ~~I 

10ynt Accountants, &c. 

In what Cafes each {hall be Iyable 
for the whole, P.314 

Jj}itt:. 

Iffue taken 1I pon a Disjunctive 
P·17,18 

Judgment. 

If the Plaintiff will not enter up 
his Judgment, the Court will 
give the Defendant leave to do 

1l1ry. 

A Jury fined for not finding per
fons Guilty of keeping a Con
venticle, P.40 9 

L 

Leakage~ 

EIght and fifty Tons of Canary 
Wines were Laden on B~ard 

at the Canaries,and there was fo 
great a Leakage in the Voyage, 
that when they arrived here, 
there was but p. Ton: W'he
ther 11.1. per Cent. which the Act: 
allows for Leakage, fhall be 
allowed for thefe 5'2. Ton? The 
Aa directing 11. t. per Cent. to 
be allowed for due Entry? p.;, 8., 

H9,&c. 

Leafe· 

Tenant in Tail makes a Leafe by 
Deed fot 2 I years, rend ring 
Rent to the Leifor, his Heirs 
and Affigns, and dies; and after 
his death the Eft-ate Tail de~ 
fcended upon one, who was not 
Heir at Law co the Lelfor. 
Whether this be a good LeafCJ 
within the Statute of 32. H. 8. 
to bind the Iifue in Tail? p. 89, 

90 ,&". 
Whethe!- a concurrent Leafe made 

by a Bifhop, without Confirma
tion, be void, or only voidable; 
and confequently, whether it 
be made good by Acceptance, 
or not? P.I54,I55',J56 

What fnilll be {aid to be the accu
fromed Rent, within the Statute 
of 3'~ H. 8. cap. ~8. p. 31" 

326 
A Prior and Convene in primo 

H. 8. made a Leaie for j Lives 
to A, and afterwards made a 
Leafe of the 1ame Lands co B 

for 
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for 50 years; and then another 
concurrent Leafe for 60 years, 
to a third perfon. Thefe Lands 
coming to the King by the Dif· 
folution, Queen Eli:G. Ann.Regn. 

/Se1'-timo, reciting the Leafe for 
; Lives, and that 1, were ex
pired, Granted the Lands to 
7.S. for 6 I years, after the expi
ration of the {aid Leafe for 
~ Lives, or whenfoever the {aid 
Lands fhould come by any 
m~ans into the King's hands. 
And the Queftion was, when 
this Leafe Wa.s to commence? 

p. 49 8 )49 9,&c. 

Letter af Attorney. 

If a Letter of Attorney be made 
to enter into all or any part of 
Lands in the Name of the 
whole, and to make Livery; 
the Attorney rna y enter into 
any part, tho'in the poifeffioll 
of feveral Tenants, and make 
Livery feverally, P.314 

Libel. 

An Action upon the Cafe, for 
Printing and Publifhing a falfe 
and malicious Libel againft the 
Plaintiff, whereby he was dam. 
nified in his Name and Credit, 
and Profeffion of a Barrifter at 
Law, P.470 

London. 

Trover and Converfion for Mony 
in the County of EiJi:x: After 
Not Guilty pleaded, and a Trial 
at Bar appointed, the Recorder 
of London moved, that the 
Callie might be tryed in London. 
becaufe it concern·d the Office 
of a Judge's place in the She
ritf~ Court there, p. ~l, 7, ~ 2 8 

M 

Mayhem. 

T He Court may increafe Da
mages where the Word 

Maihemavit is in the Declara-
tion, tho' it be nor exprefs'd in 
in what part of the Body the 
Mayhem was, P 40g 

Mia. 

An Abbot has a Mia within the 
King·s Mannor, whiCh comes 
to the Crown by the diffolution 
of Monafteries ; and the Inha
bitants had been bound by Cu
fiom to grind their Corn there, 
&c. p.21 

A Mannor was held of the King 
in Fee-farm " . in which there 
wa~ a CuLlom, that the Te
nants, &c. fhould grind their 
Corn, &c. at the Lord's Mill. 
The Defend.ants erected a Mill 
out of the Mannor, near to the 
[aid Mill: And to have this Mill 
out of the Mannor demoliihed, 
was the drift of the Bill; but it 
was difmift, p.I i 4, 175 

Vide p. I 84, I 85. 

Vide feveral Refolutions concern. 
inK, the King's Mills, p. 177 

Monopoly. 

King Charles the Firft by Letters 
Patents, bearing Date the 
22 of May 167;, Ordain'd, 
there ihould be in England and 
Wales one Society or Body Cor
porate of Soap· Makers, &c. and 
that none, not free of that So
ciety, fuould ufe chat Trade, on 
pain to forfeit all the Soap they 
fhould make. Whether this were 
a good Charcer,or a Monopoly, 

within 
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within the Statute of '2. I J ac· 
cap. 3· ? P·53,54,&C. 

Vide p. j 5 3,&c. 

N 

Non-ob{fante. 

Nu(ance. 

To a Ferry, 

o 
Obligation. 

T He Lord BruJnel was .1 Re- A S~rjeant at Arms, by virtu~ 
cufant-ConviGt. The Earl of an Order of the Houfe 

of WeJlmerlalld took a Leafe of ot Commons, takes a Perfon 
the King, of 1. parts of his E· into Cuftody, whom they had 
ftate in Truft for the Recufant, Voted guilty of High Treafon; 
with a Non-obifante of the Stat. and lets him go again upon 
of Jac. Whether or no the another perfon's entring into 
King could difpenfe with that Bond for his Appearance. Whe'" 
Law? I p.lIo ther fuch Bond be good, or void 

King Hen. 8. granted a M.lnnor, in Law? P'.;{)4?465 
with the Appurtenances; qU4 

omnia are of filch a yearly value 
as is exprelfed in fuch a parti
cular,with a N014·obflllnte of any 
Mifrecital of the true value; 
and indeed the Value was not 
truly exprelfed in the Particu
lar: The Grant is good, 

p.l~ I 
Letters Patents granted by Qyeen 

EZiz:.abeth, to the Citizens of 
L .. don, That Free-men and 
Free-mens Widows and their 
Husbands, rna y fell Wine in 
their HouCes, notwithftanding 
the Statute of Edw.6. Whether 
this Difpenfation be gvod or 
not? and whether not taken 
away by 12 Car. 2.? p. 44;, 

&e. 

NoD, proj",,;. I 
The Statute of 4 H·4o· cap. 23· does If 

not extend to the Cafe of a J 
Notte profequi, p.I 2. 6 

Notice. 

Where necelfary to be given;where 
not, p. 37,3~,&c. 

Office. 

By W ric dire8:ed to the Efcheottor 
of Surr] , C. W. is found co be 
the Queen's Ward, by reafon of 
a Houfe defcended co him in 
Southwark, which was held in 
Capite; whereas the Mayor of 
Lont/on for the time being, is Ef
chearor in Sout bwark, by Patem. 
Whether this be a good Office to 
Entitll!the King? p. I 0, I I, ll-,&C. 

Offices lind Officers. 

Th~City of London made a Leafe 
of the Office of Garbler to 
Hatten for j I years. rend ring 
300 I. per Annum, the Leaic to 
be void for Non-payment, amI .. 
to be executed by him, his Oe
puties or Alligns. The Rent 
not being ?aid, the City makes 
a Grant of the fame Office ro 
another for i years. The Q1e
ttion is, Whether of the!e two 
have the better Tide to the 
Office, and Execution thereof 
upon chefe two Grants; and 
whether this Office be grantable 
for years? And if npt:, whether 

the 
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the Leafe for j years be not a found; b]c by the Lump, p.6,7 
good Appointment within the Execeptions to an InquiGtion up-
Statute of 2 [ Jac. tJlO' it may on an Outlawry. I. Becaufl! 
be void, as a Grant? p. 46, the Writ, upon which the Inqui-

47,&c. {ition was taken, Recites the 
The Grant of an Office to an Un- Outlawry to have. been 18 Car. 

skilful perfon, is void, p.qo and does not fay of the Reign 
Whether the Office of the Regi. of the King. 2. A Leafe is 
~erlhip of Policies of Affurance, found at the time of the Out-
be an Office grantable for years, lawry, but not at the time of 
or not? p. 351, B'2, &c. the InquiGtion. 3. The b~gin-

\Vhecher the Office of one ot the ning and end of the Term arc:. 
Tellers in the Exchequer, can be not found. 4. The Leaf~ was 
affigned? Whether an Affign- for 60 years, if fuch a olle fo 
ment made by one who is not: long live; and the Life of the 
Admitted,be good? The Office: CejfuJ que vie is averred; but no 
being granted for Life, with a· place, p. 58,59 
Provifo, that the G, antee {ball In an Inquifition upon an Outlaw-
not intermeddle therein, before ry, the Jl1/'y find a Seizin in Fee 
he has given Security with Sure- of a Meffuage, and of feveral 
ties before the Lord Trea(llrer; pieces and parcels of Land in 
the Grantee, before admittance T; in the OcculJation of fuch 
or Securiry given,affigns it over; and fuch, and found the value-: 
Whether this AHignmenc be a They find likewife a Seizin in 

, Forfeiture of the Office; within Fee of 2 Marfhes in T. by par-
the Provifo? If it be, whether ticular Name5, and their values 
a Scire facias, or findoing an and in whofe Occupation. Cory 
Office be requiGte, to enable the and others appear'd, as Terre-
King to take advantage of the 7enants and Demurred. The 
Forteiture? Whether a Special Inquifition held to be certain 
Verdict do not fupply the want enough as to the Marfiles, and 

. of an Office, P-4 1.+4:' 51426,&C. that an Inquifion may be good 
The Office of Concroll~r of the in part, and void for the rem-

Pipe Surrendred in Court and nam, as where feveral values 
another admitted, withont Writ- are found, and that here was a 
ing, only an Entry nude of it good Terre - Tena1Jt, tho' the 
in Cmu'c, p. 476 Land was only found to be in 

Ourlawry. 

Exceptions to the return of an 
Outlawry. I. Becauie the Out 
lawry is recited, to have iiTued 
at the Feait of the COll\Terfion 
of S. Paul, 165~. without fay
ing in what year of our ~o:d 
Chrift 2. Becaufe the Villl11 
which the Landlay, is nor fonnd 
to be in any Count'j. 3· B-!.
caufe the value of every partl. 
cular parcel of Land is not 

his Occupation, and that they 
migh t joyn in Demurrer, tho' 
their Occupations where feveraJ, 

P·59 
A Plea to an Inquifion taken upon 

an Outlawry ; to which the 
Anorny General Demurred, di
vers Execeptions debated, P.7)', 

76,77 
A Leafe or other Eftate made bv 

a perfon Outlawed, after Out
lawry and before Inquificioll 
taken, will prevent the King's 
Title, if it be made bone fide 

F f f f and 
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and upon good confideration, 

p.IOI 
All Penfions referved to the King, 

or granced to him out' of Lands, 
are in the nature of Rents, and 
Tryable here, and lyab1e to be 
extinguilhed by unity of Pof
feffion; but fuch as are referved 
to the King, or veIled in him 
by the Act of 26 H. i8. cap. ;. 
are Collateral to the Land, .4 
not 10ft by Unity, p.~8~ 

A Leffee of an Efiare upon an Out
lawry lhall be compelled to ac
coUnt fer the Profits, which he 
might have received, with a 
«Lreditor of the perCon Out
lawed, who has an intereft in 
the fame Lands by Extent, 

p.lo6 
Such a Leffee can Levy no more 

than the extended value ibid. Plea. 
It was found by Inquifition upon 

an Outlawry, that the party De Injuria [Ull propriA, 
Outlawed was feized in Fee de \ 
{ex claufis prati & paftur~. p. 19 I 

p.6 

Pleading. 
If Lands are feized into the Kings 

Hands upon an Outlawry, the v,Je p. 9, 10. 

perfon Oudaw'd cannot by .tny 
Act of his defeat the King's In
tereft, but a Stranger that hath 
right, may, p.411 

OutlAwry Pleaded. 

Outlawry in theHusbandcannot be 
Pleaded, where he and his Wife 
Sue as Adminiftrators, p. 60 

P 

Pardon. 

F OR Cafes arifing upon the 
Ad of General Pardon made 

12 Car. 2. and what things are 
Pardoned thereby, and what 
not, V. p.185,186,&c.I89,I9r, 
192, 104, 217, '7. 19,229, 324, 
~H, 366, 367,&c. 37 1,37 2 , 
&c. 37 .. f, 37 8, 411,424,440, 
44 1,&c. 

Penfion. 

A Vicar may be )yable to a Pen
fion , tho' ,he have only cafual 
profits, p. 23 0 

A PenGon by Prefcription may be 
recovered at Law, or in the Spi
,-itu"l COlm, p.2 3 0 

A ContradiCtion to the DecIara. 
tion in a part not material, 
does not vitiate a Replication or 
Verdict, p. 42,4; 

A Breach of Covenant is affigned 
in this; viz. that the Plaintiff 
could not take Poffeffion of the 
Premiffes, by reafon of the Lett, 
Hindrance, Trouble, Diftur
bance and Demand of, &c. and 
it is not fhewn how this Lett 
Hindrance, Trouble and Diftur
bance was, p. I 31, &C'. 

An Annuity is devifed by Will to 
a Feme Covert for Life; who 
dies: The Husband brings an 
Action of Debt upon the Srat. 
af 32. H. 8. for the Arrearages 
againft the Adminiftraror of 
the Terre-Tenant. To which the 
Defenuant pleaded nit detinet. 
Wherhcr that be a good Plea or 

. not, p. 33',,333 
A Declaration was of fever.ll Met: 

fuages, in the ieveral Parilhes 
of S. J1,licb. S. 1ames, Sr. Peter 
and S. P atlt, part of ~he Pre
miffes lay in the Parith of S. 
Peter and S.Paut; but there is no 
Parith called rhe Parifh ofS. Pe
ter, nor called the Parilh of S. 
P aut. Yet per Cur' the Copula-

tive 
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tjve (El) {hall be referr'd to [hat 
which is real: Uf res mllglS va
leat; not to make S. Peter's one 
Parith, and S. Paul's another; 
but to make them both one 
Pariili, p. 3 ~ 6-

To a Scire Facit1!, the Defendant 
pleads the Aa of Oblivion, the 
Atcorny General replied to make 
them lyable by verene of the 
New Act of 13 Car. 2.. c. 13. and 
affigned a Breach; but per Cur' 
that needs not, becaufe a Breach 
is admitted by pleading the Par. 
don, p. ;77 

In Tranfi quare claufum fregit, the 
Defendant jLJftifieu, becaute he 
faid he had a Right of Fi thing 
there by Prefcription, bur does 
not fay what kind of Fithery he 
claimed; and for that c,lufe the 
Plea was held naught, P-40 7 

111 Debt upon a Bond the Defen· 
dant pleads, that there was a 
corrupt agreement, &c. and A
vers, that tlte Bond was enrred 
into by Covin, to evade the 
Statute of U[ury; and per Cur' 
the Averment is Traverfable, 

. P·418 

Pleading in EquitJ. 

A Man is difabled by a Judgmem 
of the Houfe of Peers, upon an 
Impeachment of the Commons, 
to hold any Spiritual Promoti
on; whether can the King purge 
this di lability, p.1 )Z1~, I 55, &Cb 

Pri"OJ Seal. 

A. obtains a Privy SeAl, whereby 
was granted to him the Fort~i
ture of certain Recognizances, 
for appearing at the Semons; 
whether may [he Court c!om
pound thefe Forfeitures by virtue 
of their Privy Seal, which was 
priOI' to thac granted [0 A? 

P·B4 
Vide another Cafe upon a Privy 

Seal, of all Fines, Amercements 
and Sums, for not having the 
Bodies of A, B -and C, upon fe
veral Hllbed4 C~rpuls fued to 
bring them in, P'~76,377 

Vide etitlm 395. 

Pri'Vil~Jge of Courts. 

An Accountant in the Exchequer 
upon his Account prefers a 
Bill to be relieved againft a 
Bond, put in fuit by the Defen
dant in the Petty-Bag, by reafon 

A Releafe may be pleaded, tho' the I of his Priviledge in ChancerJ, 
Bill fee ks relief againft it, if P.1I7 
there be no Fraud in obtaining I Priviledge of the Exchequer pleaded 
it p. 168 that omnes, 6 .... c. omitting & qui-

, tibet, ought not to be faid elfe-
Prerogative. where, p. 164-

A General Priviledge, as Debtor, 
will not hold againft a Special 
Priviledge in anmher COUrt; 
but a Special Priviledge as Ac~ 
countant, will) p. 3 16 

Sir • . .. ll. acknowledged 2 J udg
ments in Debt to one Andr. 
upon Bond, and was Bound 
to one Fielder in a Bond bear
ing Date before the Judgments. 
Fielder Affigns his Debt to the 
King. Andrew takes out Exe
cution upon his Judgments. 
Whether or no, lhall the King 
be preferr'd in this Cafe, p.2.;, 

2.4, "5, &c. 

Whether Priviledge of a COUrt be 
allowable after a Special Impar
lance? P·3 65', 3 66~3cc. 

F f f f ]. Pre-
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Prefcription. 

Whether a Prefcription for Com
mon of Pafture, for all Cattle 
and Swine in a Fore!{ at all 
times of the Year, be a good 
Prefcription? p.87 

PrifaJ!.~· 

Nine Tons of Wine amI an half, 
are imported: Whether Prifage 
be due, as if there had been ren 
Ton~ p.,6,;7 

-Ii Mercha1)t, in f~veral Veffels 
. laden at the fame time at Am· 

fterdam, Imported into the f.1me 
Port here 10 Tons and more 
of Sack and Rhenilh Wines: 
Whether Prifagc be due or not, 
as for Wines imported in parcels, 
to defraud the Killg of. his Duty? 

. p.'2.1 d 
Whether Pri[age be due for Citi

zens Wines out of the City, 
p. 30 1'1 01,&C. 

It is the ufual Cufiom of the Court 
in Equity, to cauie fingle Pri
fage to be paid for nine TOll 

and, an half, and double Priiage 
for 19 Ton, P.4i7 

, Prohibition. 

!'r'ohibition to the Admiralty de 
nied ; becaufe the original Caufe 
arofe upon the Sea, p.IS; 

A Prohibtion moved for to the 
Ddcg:ues upon a Suppofition, 
that rhe Wi II in qllefiion con· 
cerned Lands, p. i I ; 

A Prohibition upon an Excom
. municatioll l for not anfwering 

upon O.uh to Articles exhibited 
againf! him, and for not taking 
the Oath of a Churchwarden, 
&c. .. P.36+ 

Prohibition to the Arches, upon a 
Libel for Dctamatory words, 
exhibited againft the Plaintitf, 

wlw was of London Diocefs,and 
not within any of the Thirteen 
Parilhes, which are exempt, &c. 
the Prohibition being grounded 
upon the Statute of 1 j H 8. ·c. 9. 
againft Suing men out of their 
Diocers, P.379 

In a Prohibition to the Spiritual 
Court,upon an Excommunication 
for not receiving the Sacrament: 
in his own Parith Church; the 
Plaintiff fuggetted, that he had 
all edged ;n the Spiritual Court, 
that he rook the Sacrament eIre. 
where; and thac the Court had 
refufed to admit the Allegation, 

P·406,40 7 
Prohibition for Citing a man oue 

of his Diocefs, P 41 I 
Prohibition to (he Court of Ad· 

miralty, P.47 ;,5'01-
Prohibition to the Cinque-Ports, 

P·47.5 
Prohibirion to a County Palatine, 

p.)o; 
Prohibition to the EccleJia fttcal 

Court of Lincoln, ibid. 
Prohibition to the Spiritual Court, 
. to iby Proceedings upon aLi

tel, grounded upon a Cufiom, 
tHat the Conftable of the Town 
fhoulJ Conea the Rares ,dTdfed 
for the R~pairs of the Church, 
which he refufed to lio. The 
Prohibition denied, ; I 0 

Proxies. 

Vide p. 180,181, & ;88. 

Pr".efs· 

Serving of Procefs· 

ProceiS ot Subprena ferved upon 
the Lord Mayor of Londo'l'), 
when in the ExeGucion of his 
Offi::e, p. I 81. 

Procel 
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Procefl of the Exchequer. 
If a Super be f~t upon one of the 

King's ColleCtors ; yet Procefs 
of the Pipe {hall not iffue againft 
hjm, but only Procefs ad compu
tandum, p. 5'04 

Powers. 
A Power referved to C)1arge 

Lands with two Thoufand 
Pounds by any Writing: ""he· 
ther it be well Executed by 
making J. Mortgage In Fee, by 
Leafe and Releafe? p. 315,3';) 6, 

&c. 
A Power referved upon a Settle

dement, to make a Leafe f<;>r 
3 I years, to commence after 
the Death of the party: \Vhe
ther this Power be deftroy'd by 
his making a Bargain ~Tl Sale 
in Fee-fimple in Truft to per
[ons, who after convey'd to him 
by Feoffment? .p. 410, + [I, 

- 4 Il.,&c. 

Q 
~« E:-tMe. 

Poundage, and Jot. more for 
ready Mony: And whereas 
12. d. in the Pound is payable 
to the King for Poundage, 6 d. 
int he Pound more is given by 
another Act, and called the 
Additional Duty: \Vhecher or 
no Five Pounds per Cent. thall be 
allowed out of th:s Additional 
Duty?, p.j4.9 

Record. 
Records proved III Evidence, 

P'3 2 ; 
Common Recovery. 

A. feiz'd in Fee of a Farm, and 
Lands thereunto belonging, 
called Vines and Lufhers Farm, 
fituare in F. and E. H fuffers a 
Recovery of the whcle, and 
declares the Ures of all that 
Farm, and the Lands thereunto 
belonging, called Vines and 
Lufhers Farm, lying in F. to the 
Ufe of,&c. w'bereas part of the 
Farm lay in E. H. Whether chat 
part fhall fJaC or not? p.l'l.)' 

In wh<:t Cafes a Reverfion in the 
Crown ma. y be blrr'd by a 
Common Recovery; and in 
what not, P·409 

I N a Plea to an Inquilition upon 
an Extent, for a Debt affigned 

by Sir Geo.D. the Defenda!1t (lid 
hot plead as Terre-TelHni: ; 
but pleaded, thdt long before, Rccufant. 
&c.a Stranger was reized in Fee I ""hether Conformity by a Recu-
of the Lands feized, .1!},j by Gmt ConviCt wele a Difcharge, 
Leafe and Releafe convey'll to Wh",.l Bilhops were taken away, 
another in Fee, £0e Eftate the 1n regard the Statute of J Jac. 
Defendant had, and traver fed cap+ directs, that fuch Confor-
the King's Title: To which miry be Regiftred and Certified 
the Attorny General demurr'd, to the Bilhop, p.61,6, 

P .. H 1,5" 2.,&c. 

R 
Book af Rates. 

WH~ther Calves-Skins, which 
weigh more than 4 t. may 

be Tranfporred, paying Cuftom 
according to the Book of Rates? 

p.l10 

By the Books of Rates I 5 I. per 
Cenf. are allowed to the Mer
chants oue of (;~G Subfidy of 

Rent. 
A Refervation of Rent upon a 

Wine-Licenfe-Leafe, is but a 
Perianal Contract, p.88 

Repleader. 
Vide p. ~;. 

Reque{!. 
Where a Special Requeft mull: be 

laid; and where a Licel ftepiiu 
reCfuiji-



The Table. 
refjuifitus is fufficient, p. 36, 37, 

&c. 
Ref1itution. 

Goods are feized, that were 1m 
ported contrary to [he Aa of 
Navigation; Property is claim
ed. Whether the Court ought to 
grant a W rir of Reftitucion to 
the Claimant upon giving Secu
rity, ex debito Jufliti.:e, or not? 

P·97,9 8,&C. 

Return of Writs. 
Return of W rirs may be claimed 

by Prefcription, as appertaining 
to a Mannor, p.42 j 

Review. 
Upon a Bill of Review, no Matter 

of Faa in the Caufe can come 
in queftion, P.I74 

Revocation. 
A. ma.kes a Will of Lands; and 

afterward made a latter 'iVilt : 
But the Jury in a Special Ver
dict fay, That they do not find 
that any Lands were devifed 
thereby. VVhether this later 
vvm thus found, be a Revoca
tion, or not, of the former? 

Relea{e. 
P·375 

A. is named a Oefendant in a -Bill 
in Equity, but not ferved; and 
is afrerward mentioned in the 
Decretal Order, and in another 
Or der afterwards for Cofts: And 
Colts being taxed him as a De
fendant, he Releaied to the 
Plaintiff, p. I 8 ~ 

A Mortgageor Articles with a 
Scrang;:!r for the Sale of the 
Lands mor,rgaged ; and receives 
50 I. of the Mony: Then 
pending a Bill againft himfelf, 
and the Mortgagee for a Difco
very and Performance, &c. 
Rdeafes to the Mortgagee all 
his Right and Equity of Re
<!cmpcion; the Releafe void, as I 

co the Purchafer, P·3 10 

Reviver. 
A Bill of Reviver, upon a Hill of 

Reviver, p. 20 I 

Rujjia CompanJ. 
Upon the Letters Patents of 

I & 2 Ph. & Mar. and the ::;ta
cute of ~ Eltz.. A QIeftjon arofe: 
in an Information, V Vhecher 
or no one that was Free of the 
Company, might Trade thither 
without leave of the Company, 

p.lo8, I09 

s 

S~/icet. 

I F repugnant to what goes be
fore, is void, p. 3,4 

Scire Facias. 
In a Writ of Error to Reverfe, af

ter divers Cerrioraries awarded 
upon diminution alledged, and 
two years expired, a Scire Fad. 
1M was moved for againft the 
Terre-Tenant, p. I 63 

Scire Facia! grounded upon an In
quiflrion, whereby the Defen
dants we re found endebted to 
(he King, ill the Sum of 10000 t. 
all Mony for Prize Goods, 
whether it lies or no, p. 2'1. 7 

Summons and Severance. 
Trover and Converfion againft 

Fxectltors, and declares of a 
Trover in the Teftator's rime, 
but of a Converfion in their 
own; whether Summons and 
Severance lies, p. ; I 7 

Summ01H of the Pipe. 
Summons of rhe Pipe ought noe to 

Iffue, but for a Debt upon Re
cord, or a Debt ftated and de
termined~ p<p.:t. 
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Sureties. 
Plaintiff's Dwelling-houfe, and 
fank into the CelieI' and Houfe 
of Office, p. 60,61 

Tithu. 

By Mag. Charta, Sureties are not 
lyable, where the Principal is 
Refponfible : How that is to be 
und~rftood, p. n 8 

T 

In. an Information in the Encheo 

quer for Tithes. the value of 
the Tithes muft be fet forth, 

Taverns. 

WHether a Man that has a 
Licenfe to keep a Tavern 

l .in York, according to the Stat. 
of I Ed. 6. cap. 5. may by ver· 
cue of fuch LicenCe Sell Wines 
by Retail, to be fpent in his own 
Houfe, . P.338,339 

V Me Etilm p. 464 

Travers. 
A"y part of what [he Defendant 

makes his Title isTraveria.blc,p. 
31 6,317 

TrH./f ana Truflees. 
Truftees have a Decree, after

wards the Truft is transferred 
by Ordinance of Parliament, 
&c. in a Bill to review his De
cree the New Truftees were 
made parties, p. J 04 

A Trutl: will Survive in Equity, 

P· 2 °4 
Trover andConverjion. 

For Letters Patents, the Date not 
fpecified, nor does the Plaintiff 
alledge that he was poffeffed of 
them, ut de ~onM propriu, p.I II 

P·4 
Tithes payable for Herbage earen 

by the Mouths of Travellers 
Horfes, P: 35" 

The Council of Lateran, a General 
Law received in England; and 
Lands difcharged of Tithes by 
that Council, are difcharged by 
Law, as all Lands belonging to 
the Ciftertian Order were, p. 10 I 

An Englifh Bill in the Exchequer for 
Non- payment of Tithes in Lon· 
don, according to the Decree in 
37 H. 8. whether it lies or no, , 

p. 116 

In an EngJijh Bill for Vicarage 
Tithes, the Plaintiff did noc. fet 
forth how they became due to 
him, whether by Prefcription or 
Endowment, p. I 30 

If a Modus Decimandi be alledged 
no otherwife than by way of 
anfwer to an EngliJh Bill for 
Tithes, the Defendant muft an
fwer to all other parts of the 
Bill; but if he pleads it , he 
needs not anfwer to any other 
matter, p. 130, I 3 I 

In Debt upon the Stat. of '1. EtI.6. 
for Tithes out of [he Plaintiffs 
Pariib,a general Allegation with
out {hewing a Title is fufficient. 
TheDefendant was noC alledged 

Trefpafs. to be fubdilus Domini Regis; yet 
An Action ~f Tretpafs Vi & -1r- \" good, becaufe he was caJIed Oc

mit,for laymg Horfe~dung, DIre cupator terr4, p. 173 
and ocher Filth fo near the In whofe Hands Lands {hall be 
Walls of the Plaintiffs Owel- difchargcd of Tithes, as hav. 
)jnK houie, that they became ing been part of the Poffeffi<;>ns 
Rotten and Fell; and for mak- of any Abby of the Cijffrian 
ing Filth and ftinking Water to Order, P.174-
run in the Defendants Yard, Tithes of Cattle, P.184 
which pierced the Walls of the Tithes for Agiftment of Cattle in 

Pafture-
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Pailllre-ground, parcel of the, and there 'Riding, fuch a pedon 
Poffeffions of an Abby of the feized 1-06 l~ and 4 s. in Gold, 
Ci/lerian Oi"der, p. 184: froin certain

e 
perfons unknown, 

Tithes of Conies, p. I 88 then and -th~re pailing or up-
nilcharge of Tirhes by Ve;"cue of on their paifage, in a certain 

the Stat. of diffolution of Mo- Ship from Ratcliff in the Conn-
nafteries, , p. 190 ty' of MiddleJex, to parts be-

A Bill in Equity for Tithes ofeorn yond theCeas.U pon Iifue joyned 
and Grain, and the lingle value, between the Protector and him 
not barel y. demanded~ p, 190 that clai med prqperty, that no 

A Parol Agreement; to accept -of fuch Gold was found, a Venire 
a ModuJ in lien of Tithe 5, how, FacilM was awarded from Rat-
far allaiJabIe to the -Parifhion-: cliff, and held to be mifaward-
ers, and how far binding to ed, . p. 16,17,18 
them, p, '2.03, ~"4, In,an A8:ion upon ,the Cafe for 

The King'is not by Vertue of difturbing the Plaiwiff to~ ta.ke 
his Prerogative difcharged of tne Fees, ,&c. of" o,ry,eof th~ 
Tithes, for the ancient Derner. Judges places in ch~ Sheriffs 
.t1es of cDe Crown, tho' he be' Court in Guild-Halt Lom/on, the 
capable of a difcharge de non, A6tion being laid -in London, a 
decimando by Prefcription p. Venire Facias was prayed to a 

, 3 15 Foreign COUnty, . p. 3 II 
In a Bill for Tithes, the Complain-

ant did not £hew how he was - Univerfity. 
entituled to them, yet good, p., The PriviIedge of the Univerfity 
, 31, I, p1- pleaded to a Bill in Equity, pre-

In a Suit for Tithes, the Defen- > ferred by the Plaintiff as Debtor 
dant fet forch in his allfwer, that; and- AccQumam, &c. anA_ dif-
the Land s were parcel of filch allowed, _ p. I 88 
a. Priory, and that .the Lands , . Uf«ry. 
belonging to that, J?ti9ry were Condition of a Bond is to pay fo 
'difcharged by Order) without much Mony, if a fuch a Ship 
more; yet good P.32'2. null rerum within 6 Months, 

Where a Vicar hath ufed time out from OJ1end in F/anden to Lpn-
of mind, or a longtime, rotake rlun: No VIury, p, +18 
Tithes or other Profits, he !hall UU1I-Y, p. 4'2.0 
not be concluded by their not' W 
being expreis'd in the Endow. ""Valts. \\ 
ment of' the Vicarage, p. 32. g, TT,-cfpafs and Ejydment of 

" ' 3'2. 9 ,Ll11ds in Brecknoc~. ,$~ire : 
Tithes df' a: Nutfery,p. ; 80, 331, . l-..Jdr-Gllilry being pleaded, a Ve-
A gre,lt Gafe upon a cortlpoficion nire Facias was awarded out of 

for Tithes made between the MU111'K1Cuf,h.{hire: Whether th:s 
year; ''I i 10 and 1'16 i, ;&c. p. be a Miftrial fince the Stat. of 

. , ,.. " l81 H. -8. which makes M012mou,tb-
U jhire, .lS it is commonly called, 

Vt tire }iaetaS. an EngliJh COUnty, p.66,67 

AN Information fets forth, 
. rh1t at' GraveJend in , ~he fVitnejes. . 
'County of Kent, upon filch a \\'ho may be Witneff'es, and who 

"d~y, and in ll1ch a Vette! chen not, . P'3FJ3-~l. 
. FIN' I S. 


