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CHAP L
Fouching the king's bench.

W AVING gone through the feveral kinds of capitai
® offenfes; I fhould now according to my firft propo-

i. {ed method proceed to the enumerating and confi-
dering of offenfes, that aré not capital, but I fhall referve that
for the third part of this traftate. |

1. Becaufe the fubject thereof is very large, numerous
and various, and would exhault too much of that time I
“have or can {pend from other employments:

2. Becaufe the method, order and rules of proceeding in
capital caufes is different from any other courfe of proceed-
ing in other criminal caufes, and hath an appropriate me-
thod of proceeding by law configned to it; and therefore
they are fitteft to be handled together.
 And in this bufinefs I {hall proceed in things as they arife
in the order of proceeding in capital caufes: Firft 1 fhall

Vol, IL : take
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take a very brief account of the courts and jurifdiCtions
wherein they are to be decided ; and this I thall not do at large,
but {o far forth only, as it relates to proceedings in capital caufes:
And when I have briefly paffed over that, then [econdly
T thall proceed with the whole tra&t of proceeding in crimi-
nal caules from the firft purfuit of the offender to his exe-
cution, as namely arreft, procefs, outlawry, arraignment,
pleading, challenge, trial, clergy, {anltuary, judgment, re-
prieve, execution, ¢J¢. in the very fame order as a courfe of
proceeding in capital caufes lies.

L I begin with the jurifdiCtions, wherein caufes of this
nature are handled. "

And altho the court of parliament is the higheft court in
this kingdom, and a court wherein proceedings capital have
been often heard and determind, .yet I thall ‘decline that bufi-
nefs, 1. Becaule the courfe of proceeding in parliament is
in a different method and order, than what is ufed in other
ordinary courts. 2. Becaufe the inftances are many and va-
rious, and will take up a volume to give an account of
them. 3. Becaule I have ellewhere gathered up fome ob-
fervations of that kind already. | |

The higheft ordinary court of juftice next to the court of
parliament is the court of king’s bench; I fhall not at large
purfue the jurifdiction of this court, for it hath been done to
my hands amply already (4). | ,

But I fhall only confider it with relation to capital pro-
ceedings, namely treafons and felonies, arid that very briefly, -
and therein, 1. Concerning the juri{diCtion of the court in
this particular. 2. Concerning the power of the judges of
this court out of court in relation to matters of crime or
mifdemeanor.

The court of king’s bench confifts of two kinds of jurif=
diCtions, wviz. the civil jurifdiCtion or the plea-fide, and the
criminal jurifdiction or the crownide. -

Till the time of Edward II. the matters of both kinds were
entred promifcuoudly in the rolls; but then the rolls were

4 difcri-
(a) By lord Coke, 4 Infiit. cap. 7,
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difcriminated, and thofe of the crown-fide entitled Rex,
tho both were filed up together in the fame bundles.

And thus it continued very long, but of latter times the
records of pleas are bound up by themfelves, and the records
of the pleas of the crown bound up by themfelves, and
kept in the crown-office under the immediate cuﬂ’ody of the
coroner of the king’s bench, who is allo the king's attorney

in that court, and clerk of the crown. |

In cafes criminal the court of king’s bench have a different
kind of proceeding touching offenfes arifing in the {ame
county where they {it, and offenfes arifing in other counties
and removed before them by Certiorari.

In the county, where the court {its, there is every term a
grand inqueft, who are to prefent all matters criminal ari-
{ing within that county, and then the fame court proceeds
upon indiétment fo taken; or if in the vacation-time there
be any indi¢tment of felony before the juftices of the peace,
gyer and rerminer, or gaol-delivery there fitting, it may be
removed by Cerviorari into the king’s bench, and they may
proceed de die in diem, and there need not be fifteen days be-
tween the Teffe and return of the Venire facias, becaufe the
offenfe arifeth in the fame county.

But if an indi¢tment of felony be removed out of an-
other county, than where the king’s bench fits, and the pri-
foner comes in either gratis or by Habeas Corpus or procefs,
there muft be fifteen days between the Teffe and the return
of the Venire facias. 9 Co. Rep. 118. b. lord Sanchar’s cafe,

At common law if a record of an inditment or other
thing come into the court, before the filing thereof the court
may remand it, for till it be filed it is no record of the
court ; buc if it be once filed, it is not to be remanded.

But if iflue be joined, the tranfcript may be {ent down to
be tried by Nif prius, but the onginal record remains in the
king’s bench. § Marie, B.Coron.231. _

But by the ftatute of 6 H. 8. cap. 6. in cafes of indilt
ments of murder, or other felony removed into that court,
the court may remand the indi¢tments and the bodies of the
prifoners to the jultices of the peace, gaol-delivery, and other

juttices,
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juttices, where the felony was committed, commanding them
to proceed thereupon, as if the prifoner or indi¢tment had
never been removed.

The court of king’s bench is in the county, where it fits,
a court in eyre and more, 27 Affiz. 1. and allo the {overeign
court of gaol-delivery and oyer and zerminer. 9 Co. Rep.118. 4.
lord Sanchar’s cafe.

And therefore when the court of king’s bench comes into
any county, there can be no feflion of the commiflion of
gaol-delivery, or oyer and rerminer, or peace during the terms
time, while the court fits; it doth not determine the coms
miffion, but {ufpends their {feflion during the term, for in
the vacation-time they may proceed again upon their former
commiflion, and {o it 1s not like a new commiflion, which
after publication {uperfedes the former, d¢ quo infra lord Sans
char’s cale, ubi fupra.

But if an indi&tment be found before commiflioners of
ayer and terminer n the vacation-time in the county, where
the king’s bench iits, or in any other county in term or va-
cation, there may iffue a fpecial commiflion to determine
that mdi¢tment with a writ to the former commiflioners to
deliver it to the new commiflioners ; and thefe {pecial coms
miflioners may {it in the term-time in the county, where the
king’s bench fits ; but then the king’s bench muft adjourn
during that feflion of this {pecial commiflion: Ruled in Sir
Walter Rawleigh's cale, M. 1 Fac. Co. P. C. cap. 2. p. 27. Dyer
286. b. Plowd. Com. 390. earl of Leiceffer’s cale, wherein is
the whole order of fuch commifhon. 4 Co. Inftit. p. 73.

The court of king’s bench is the {overeign court of oyer
and terminer, therefore tho {fome alts limit proceedings in
fome criminal caufes to the juftices of oyer and terminer, yet the
king’s bench may proceed upon them ; but juftices of peace
cannot, as upon 5 Eliz. cap. 14. for forgery, 3 H. 6. cap. 12.
ftealing records, Ue.

If a perfon attainted in the country be removed by Habess
Corpus, and the record removed alfo by Certiorari, this court
may award execution. M. § Car. 1. B. R. Coxe’s cafe (b).

4 This
() Cro. Car. 175. '
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This court is alio the fovereign coroner of England, and

therefore may take appeals of death, Te. by bill. 4 Co. Inftit.
P Z\ébere ]udﬂment of death 15 given in the king’s bench the
execution is to be made by the marthal of the court, for
the prifoner is fuppofed to be in cuftodia marefcalli ; and the
entry is always, Et preceprum off marefcallo, Tc. quod facias
execitionem periewlo incumbente ; quod vide Co. Entries in title
Indictment, per rotum ; but there may be a mandate to the
fherift of the county, wherein execution is to be made, to
be allfting ; and thus it was done in H, 24 Car. 2. in the Cafe
of Brown, who had Judoment of death in the king’s bench
for a- felony committed in Middlefex, and executed by the
marfhal In  Surrey, becaufe the prifon was there, but he

might have done it in Mzda’lefex for he is a minifter of the
kmo s bench in each county ; and {o it might be, tho the
felony had been done in any forein county removed by Cer-
tiorari (c).

By the ftatute of 33 H. &. cap. 12. felonies, e, within
the king’s palace are made triable before the lord fteward,
and a fpeual order of trial directed by that ftatute, namely
by the king’s {ervants in his chequer-roll ; yet for a felony
within the kmg s palace, 1f the king’s bench be {itting in the
{fame county, the proceeding may be in the king’s bencly, for
the ftatute of 33 H. 8. being in the affirmative is not ex=
clufive of the king’s bench for felonies that were before that
10 Co. Rep. 73. b. But indeed where a felony is d¢ novo cres
ated, and with it a new {pecial form of proceeding, as by
the ﬂetute of 3 H.7. cap.14. for conipiring the death of
the king, &e. it 1s not tnable m the king’s bench, nor in
any other form than is limited by that a& M. 20 Yac.
B. R. Cafles cate (d).

Now concerning the ]uﬁzces of the king’s bench.
They are m then perfons confervators of the peace
throughout England without any other commiflion ; and any

of them may ifTue out their warrants for apprehending of
Vol. II. B a malea

(c) Thus it was done in Arhee’s cafle before mentiond, Part 1. p. 464.  (4) Cro.
f”[ ’54)
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I

a malefaltor or for {urety of the peace in any county of Eng-
land, Pﬂmely to apprehend and bring him before a juftice of
peace 1n the county, where he 1s apprehenued and this war-
rant is direCted under their hand and feal to ﬂleriﬁ's, confta-
bles, and other officers. Each judge of that court hath a tip-
{taft’ attending him, being a deputy to the marfhal for the
-execution of his office in that {pecial fervice ; and the chief
juftice or any one of the other judges of that court may by
the cuftom of that court ore tenus command the tipftaff to
apprehend any perfon for matters of mifdemeanors relating
to the court or other mifdemeanors, and bring him before
him, and {uch arreft is juftifiable without any other warrant,
and w1thout fhewing the caufe. T. 11 Car. B. R. 2 Rol. Abr.
p- 558. Throgmorton and Allen.

The chief juftice of the kmg s bench 1s not that Fufliciarius
Anglie, which was antiently in ufe, for that Fuficiarius An-
glie had in effe&t all the jurifdition both civil and criminal,
that is in the king’s bench, chancery, common pleas, and ex-
chequer, and might and did fit in any of thofe courts as the
chief judge of them, as appears by many evident inftances.

But the chief juftice of the king’s bench hath in the
court of king’s bench, as one of the judges thereof, that
part of the jurildition of the Fufficiarius Anglie, which con-
cerns criminal caufes, and the infpetion and reformation of
the Judgments of otLer courts.

It is true he is frequently called chief juflice of England,
becaufe he prefides in that court, where the Fufficiarius An-
lie did moft frequently and naturally fit, as the king’s de-
puty in adminiftration of juftice; but it is a mifconclufion
that therefore he 1s that Magnus Fufliciarius Anglie, which was
in ufe before the time of Henry IIL

He is created by writ and always was, but the Fuficiarius
Anglie by patent,

4 CHAP.
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CHAP IL
Concerning the courts before the lord high

fteward, and the {teward of his ma-
jefty’s houthold.

Ouchingthe former of thefe it is inftituted for the trial

of peers of the realm: More cannot be faid touching

it than is already faid by my lord Coke, 4 Inftis. cap. 4. Co.

P.C. cap. 2. p. 28. U [fequentibus, and becaufe it doth not

concern the ufual and common proceedings againft common
perfons, I thall difmifs it. |

Touching the fecond, namely the proceeding before the
lord fteward of the houthold, U for treafons, and murder,
and manflaughter, and larciny done within the king’s pa-
lace. -.

This court is eftablithed, and the method of proceeding
therein punftually deliverd by the ftatute of 33 H. 8. cap. 12.
which will not need much explanation, only thefe things are
confiderable therein.

1. As to their power of hearing and determining treafons
in that court it {eems to be wholly abrogated and repeald
by the ftatute of 147 2 P. & M. cap. 10.

2. Whereas by that a&t clergy is taken away in cafes of
manflaughter, felonious ftealing of goods in the king’s houfe
of the value of twelve-pence ; it feems to me clergy is refto-
red in thefe cafes by the alt of 1 E. 6. ¢ap. 12. tho the party
be convict according to the ftatute of 33 H. 8.

-3. Whereas breaking of the king’s houfe with intent to
fteal is made felony by that ftatute without benefit of clergy,
that breaking of the king’s houfe is become no felony by
the ftatute of 1 E. 6. cap.12. and 1 Mar. cap. 1. tho he be
arraigned before the fteward of the Marfbalfea according to
that act. 4. The
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4. The offenfe of felonious ftealing the king’s goods of
the value of twelve-pence, or breakmo the km< s houle to
{teal the king’s goods is limited by that =& to be tried before
the fteward of the Marfbalfea and others affociated to him by
the ftatute, but not before the lord fteward, or treafurer, or
comptroller of the houthold, as manﬂaughter or murder is
direéted to be tried or determind by that ftatute, nor by the
king’s fervants.

5 It {feems to me, that by the direion of that a& the
proceedwr of the lord fteward or fteward of the Marfbalfea
1s to be by a {eflion within the king’s houfe or palace, where
the felony is committed ; and that i’catute limits the precin
of the king’s paluce for that purpole, viz. within any edifices,
places, courts, gardens, orchards, privy-walks, tils=yards, wood-
yards, tennis-plays, cock-fights, bowling-alleys near adjoining to
any of the houfes aforefaid, and being part of the fame or within
200 foot of the flandard of any outward gate or gases of any
of the houfes above rehearfed, commowly ufed for any paflage ous
of or from any of the houfes above rebearfed.

And therefore it is confiderzble, whether as to this purpofe,
viz. for trial of felonies within the king’s pelace, the extent
of the king’s pslace of Whirehall hnnted or rather extended
by. the act of 28 H. 8. cap. 12. be not reftraind ; for by
that {tatute that new palace of Whitehall, the old palace
of Weftminfler, St. James’s park, and the ftreet leading from
Charing-Crofs to the {an&tuary-gate of Weflminfler, and all
the houfes and buildings on both {ides the flreet from the
Crofs to Weftminfler-hall, and between the water of Thames
on the ealt and the park-wall on the weft, and all the {oil
of the old palace are made parcel of the new palace.

Upon this doubt I did advife, that the lord fteward upon
a late occafion upon this att thould not fit in Weftminfer-
hall but in Whitehall, according to the reftriltion of the f}a-
tute of 33 H. & which was after the ftatute of 28 H. 8.
and {eems as to this purpofe to reftram it ; but this 2dv1ce
was not followd, for he fat in Wcﬂmmﬂer-bzzli

4 Altho
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Altho this alt ereft a new kind of jurifdition, and that
without any commiflion, yet it being an at in the affirma-
tive, it doth not exclude the juritdiCtion of the king’s bench,
nor of commiflioners of oyer and terminer to hear and deter-
mine thefe offenfes, tho committed in the king’s palace,
efpecially that commiflion of gyer and terminer, which hath
been ufually granted to determine felonies and trealons within
the verge, and particularly within the king’s palaces; and
therefore, tho this act of 33 H. 8. cap. 12. hath been long
{ince made, and is a commiflion of itfelf to the lord ftew-
ard, and in his abfence to the treafurer and camptroller of
the houthold, yet till this year I never knew nor heard of
any feflion upon this ftatute: but the whole bufinefs of
this nature was tranfacted in the king’s bench, or by that
antient and {pecial commiflion of oyer and terminer for of-
fenfes within the verge, which commonly alfo had in it a
commiflion of gaol-delivery, and was ufually direfted to the
lord fteward, lord chancellor, treafurer, juftices, ¢Jc. whereof
we may fee the precedent, 4 Co. Rep. Holeroft's cafe (4), the
record whereof is at large, New Entries, fol. 54.(b) in an ap-
peal, where it appears by the indi¢tment, that the man-
flaughter was committed infra hofpitium domini regis de Hamp-
ton-Court, yet the inquifition was found by the coroner, and
the party, tried before the commiflioners of oyer and terminer
and gaol-delivery for the verge, and not before the lord
fteward by force of the alt of 33 H 8. and adjudged

ood.
© And there it is allo refolved 4 Co. Rep. Wror's cafe (¢) and
_Swift’s cale (d), that as the commiflioners of gaol-delivery and
oyer and terminer for the verge have power to hear and de-
termine felonies done in the king’s palace, o the king’s bench
or general commiflioners of oper and zerminer or gaol-deli-
very, and juftices of peace for the county have power to
hear and determine any felony committed within the verge,
{o that they have all a concurrent juri{diCtion, namely the
lord fteward, commiflioners of gyer and terminer and gaol-
Vol II. - C delivery

(@) 4 Co. 45. 2. (B) This is Co. Entries s30.  (c) 4 Co. 46. 5. (d) Ibid.
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delivery for the verge, commiflioners of oyer and rerminer,
saol-delivery and peace for the county at large, tho the of
fenfe were committed in the king’s palace.

gsp

CHAP IIIL

Touching {pecial commiflions of oyer and
terminer, and their kinds and. power.

COmmiﬁions of oyer and terminer are of two kinds,
{pecial, or general for a whole county.

Special commiflions are of {feveral kinds, 1. Commiflions
of oyer and terminer for the verge. 2. For crimes done upon
the {ea by the ftatute of 28 H. 8. ¢ap. 15. 3. Commiflions
for particular places, that are not counties. 4. Commillions
to hear and determinie particular falls. 5. Commiflions to
hear or inquire, and not determine. 6. Commiflions to
determine and not inquire.

I. Touching commiflions of oyer and zerminer for the
verge, viz, within twelve miles of the king’s court fome-
what hath been before {aid ; I fhall add farther,

1. That by virtue of that commiflion they have power
to inquire and determine felonies and murders done within
the king’s houfe. 2. And thefe they are to proceed upon
not according to the direction given to the lord fteward, wiz,
by the king’s yeomen ofhcers, tho there is a grand inqueft
of them allo; but by the good men of the county, wherein
the offenfe was committed, whether it be committed in the
palace or elfewhere within the verge. 3. Tho the commiffion
extend into {everal counties, namely any that are within
twelve miles of the tenet of the king’s hall, yet they are to
hold their {eflions in any county within the verge, and a

3 precept
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precept iffues to the knight marfhal to impanel a grand in-
queft out of every county within the verge of the men of
thofe counties to appear where they fit, and there to inquire
and try the offenfes committed in that county. 4. That they
can only proceed upon indi¢tments taken before themfelves,
and therefore cannot proceed upon a coroner’s inqueft ; and
to remedy that inconvenience they have always or at leaft
thould have in the {ame commiflion a commiflion of gaol-
delivery, and by virtue of that part of their commiflion they
may proceed upon the coroner’s inqueft ; vide Co. Entries 5 4.
in Holeroft’s cale. 5. It {feems to me, that if' a fpecial com-
miflion for the verge iffue, which poflibly may extend to
Middlefex, Surrey, and Hertford, if a general commiflion of
oyer and terminer in the county of Middlefex iflue after that
with notice to the commiflioners for the verge, it deter- -
mines their commiflion of oyer and zerminer as to Middlefex,
but not as to the other counties ; and fo for a general com-
miflion of gaol-delivery ; for this is not aided by the ftatute
of 283 P. & M. cap. 18. for that preferves only the com-
miflions granted to cities and boroughs. 6. And ¢ conver/o,
if a general commiflion of oyer and zerminer or gaol-delivery
for the county iflue, and then afterwards a like commiffion
iffue for the verge; notice thereof or feflion by the com-
miflion for the verge determines the general commiffion
as to fo much of the county, as is within the precin&
of the verge; {ee the whole procedure Coke’s Emsries
P54, 55-

Tho commiflions for the verge have often iffued, I do
not remember any {eflion fince about 8 Car. 1. for the bufi-
nefles, that fall within their cognizance, are as well and effetu-
ally difpatched in the king’s bench, or by general commif-
fion of gaol-delivery and oyer and terminer in the {everal
counties at large ; quod wvide 10 Co. Rep. 73. b. the cafe of
the Marfbalfea, 4 Co. Rep. Wrott and Wigg’s cale, and Hol-
croft’s cafe there cited ; only indeed the coroner of the verge
is a neceflary officer ; de quo poffea. |

But the original power of the fteward and marfhal touch-
ing felonies within the verge, tho I know nothing, that hath

exprefly
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exprefly taken it away, yet by difufer is in efte&t vanifhed,
and that juri{diction is wholly exerciled by this {pecial coms-
miflion of oyer and terminer, or in the king’s bench, or ge-
neral juftices of oyer and terminer or gaol-delivery at large,
who have jurifdiltion of {uch felonies, tho committed within
the verge ; wvide Coke fuper (latus. Articuli fuper Cartas, cap. 3
& 10. Co. Rep. le cafe de Marfbalfea.

II. The {econd kind of fpecial commiflion of oyer and zer-
miner is that, which is founded upon the ftatute of 28 H. &.
¢cap. 15. for offenfes upon the fea, or in great rivers below
the bridges.

I fhall not enter into a large defcription of the admiral’s
jurifdiction, but only fet down briefly {fome obfervations in
relation to capltal offenfes, becaufe I have elfewhere more at
large examind it.

As to criminal caufes, that are capital, as treafons, felo-
nies, ¢c. there is a threefold jurifdiction relative to the ad-
miral and court of admiralty.

1. Its primitive and or1gma1 jurifdiction, and this was of
treafons, felonies, or piracies done upon the high fea, which
was fornetlmes held before the admiral, or hlS heutenant
as fuch without relation to any other commiﬂion ; and {fome-
times by {pecial commiflion under the great {eal, even whe-
ther there was an admiral in being or not.

The rule of their proceeding was [ecundum legem mariti-
mam, their trial by proofs, and therefore tho they did pro-
ceed oftentimes to fentence of death and executed it, yet in
as much as the proceeding was according to the courfe of the
«civil and marine laws, and not dccordmg to the common law,
it worked no corruption of blood.

Tho their juri{di¢tion was of things done upon the high
{ea, yet they might hold their feﬁlon in any place upon
land .

And altho at this day it is commonly received, that the
courts of the common law have no jurifdiltion of felonies
committed upon the high feu, yet moft certainly the king’s
_bench ‘had ufually cognizance of felonies and treafons don
upon the narrow feas, tho out of the bodies of counties,

3 and
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‘and it was prefented and tried by men of the adjacent couri-
ties. T. 18 E. 2. Rot. 18. Rex Glouc. & Somers. M. 26 E. 3.

Rot. 51. Norfolk. T. 34 E. 1.

T. 8 E. 2. ibidem Rot. 111. M.

coram Rege. Rot. 34. Norfolk.
18 E.2. Rot. 15. M. 19E. 2.

“Roz. 17. Rex. T. 25 E.3. Ros. 22. Line. M. 27 E. 3. Ror.

29.Rex (a). 8 E. 2. Corom. 399. 40 Affiz. 25.
D

Vol. 1L o

(2) The cales referd to heré by lord
Hule as proofs of the antient juri{diftion
of the king’s bench ,in,oH%nfcs done

_upon the feas were, as follow.

Trin, 18 E. 2. Ror. 18. Rex. Several
perfons of Briftol had been indi&ted be-
fore the admiral of the king’s flota
“ pet inquifitionem de mandato regis
¢ inde fattam, per facramenturh marina-
“ riorum, quod vi & armis, & felonice
deprzdati fucrunt navem de Placen:
tid in alto mari, inter Ze Ras fan&i
“ Martiniy & Odyern’, de bonis & met-
cimoniis, &c.” The indiftment was
rerurnd into chancery, and a writ iffued
to the fheriff of Glouceflerfbire to at-
tach the faid perfons, and bring them
coram feipfp and the mayor of Briftvl;
& auditi gquereld to do juftice to the
merchants * fuper recuperatione bono-
¢ rum fecundum legem mercatoriam, &
¢ nichilominus, malefaltores pradictos
“ in prifond falvd cultodiri facere,” till
they fhould be deliverd by courfe of
law. The fheriff negleéting to execute
effeually what was injoind him by the
faid writ, a fecond writ was dire&ed to
the mayor of Zriflo/, “ Quod premifla
“ omnia & fingula diligenter & effica-
“ citer faceret, &5¢.” Afterwards procef-
Jus torius negorii predifti was brought
coram rege 5 by which it appears, that
one Clement Turtle had been impleaded
before the faid mayor, by the mafter of
the fhip, &c. “ Quod habuit ad par-
“ tem fuam de bonis depredatis ad va-
- % lentiam 25. injufte, &c. Et hoc parati
** funt verificare per mercatores & ma-
“ ‘rinarios ville predite.” Zurtle plead-
ed not guilty, and was acquitted by a
jury of merchants and mariners, the
which jury- ex officio again indi&ted the
fame perfons, who had before been in-
difted ““ coram admirallo flote, quod
* navem pradittam de bonis, &e. felo-
nice depredirunt,” and thereupon a

capizs iflucd to the fheriff to bring

(13

(13
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So that the
court

them coram Rege ubicungue,; €5c. to an-
{wer for the faid crime, &c.

Mich. 26 E. 3. Rot. 51. in dorfo. co-
ram Rege. Norfolk. Fobn Selondere im-
pleaded feveral perfons, de placito tran-
greffionis per billam, for entring his {hip
Juper cofterum maris de North’lenn’,
beating and wounding him, and plun-
dering the fhip, quam in mari pre-
difto .reliquerunt in defperatam, per
quod navis preditia periit omnino ; and
recoverd 360 marks againft them, for
the damages fuftaind thercby.

Trin. 34 E. 1. Rot. 34. ccram Rege.
Norfolk. Sevetal merchants of Linucoln
put on board a fhip wool, and other
commodities for Brabant, to the value
of 896 L. 105. The fhipin its paflage was
entred in a hoftile manner in the port of

' Gerflet in Zealand, and plunderd by the

fubjets of the earl of Hainanlt : Sarif-
faétion had been demafded of the earl
for this depredation in vain, and there-
upon at the fuit of the faid merchants of
Lincoln, a writ was dire€ted to the
bailiffs of Lyuit to feize omnia bowa,
&c. of the merchants of Hainaulr, =nd
keep them till the Zimcolz merchants
had received fatisfation, or till farther
order fhould be taken therein. To this
writ the bailiffs returnd, that the Hauin-
ault merchants had nulla bona wfra bal.
livam fuam : Upon this a Lincoln mer-
chant came into chancery and alleged,
that feizure had been made of goods to
the value of 31/ 175 by the faid bai-
liffs, which they had redeliverd to the-
Hainault merchants without warrant,
and thereupon a {fecond writ iffued to
the faid bailiffs, ordering them o pay
indilate the {aid 31 175, to the Lin-
coln merchants in part of their lofs, or
elfe to appear coram Rege in oftabis
Trin. ubicunque, & interim to feife om-
nia bona, &c. ot the Huinault mer-
chants, as before. It appears afierwards
Mich, 15 E.2. Rot. 142. ccram Rege,

That
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court of king’s bench had certainly a concurrent jurifdiction
‘with the admiralty in cafes of felonies done upon the nar-

That the faid earl of Hainault in the
patliament zuno 4 E. 2. acknowledged
himfelf, per nuucics fuos, to be indebted
to the Lincoln merchants in the fum of

954 L. on account of this depredation;

90 l. of which was allotted to Walter
le Ken one of them, in fatisfaltion for
his lofs.; and at his fuit a writ was di-
refted to the theriff, quod levari faceret
w0 libras de bonis, §5c. of the Hainault
merchants, arrefted by confent of the faid
earl of Hainault at Yarmouth, and bring
the money into chancery, ad fatisfacien-
dnm predifto Waltero le Ken : By vir-
tue of which feveral fums of money
were paid to him, in parte debiti pre-
ditt.

Trin, 8 E. =. Rot. 111. in dorfo. co-
vam Rege. Kanc'. A mandate iflues to
the conftable of Dover, and warden of
the cinque ports, to take into cuflody
feveral perfons, for entring a fhip from
Flanders vi & armis, laden with cloth
and other goods, belonging to cerrain
merchants of Ipres, * quos pannos ab-
“ duxerunt, & mercatores ligaverunt, &
“ imprifonaverunt, &c. ita quod habeat
‘“ eos coram rege ad refpondendum
“ prefatis mercdbribus fuper premiffis,
[13 &C.
© Mich. 18 E. 2. Ret. 15. in dorfo. co-
ram Rege. Lincolw.. The mayor and
commonalty of Grymeshy implead feve-
ral perfons “ pro carcandis *& difcarcan-
“ dis navibus apud Villam de Cle, infra
“ quatucr leucas ville de Grymeshy,”
whereby the faid corporation was en-
damaged, and loft the cuftom due to
them on all goods and merchandife,
¢ carcata, fea difcarcata, infra quinque
« Jeucas ville de Grymesby, in auxilium
“ firme fuz de rege,” and a precept if-
fues to the fheriff to attach, and bring
them coram Rege, to anfwer for the
faid offenfes. ,

Mich. 19 E. 2. Rot. 17. Rex. The
king fignifies by writ to the juftices of
his bench, that precepts had iffued to
feveral fheriffs to attach certain perfons,
¢« quorum nomina fub pede figilli fui
“ eis mifit, qui durante fufferentii inter
« fubditos regis Anglie, & comitis
“ Flandri€, quandam navem de Flan-

2

row

“ drid diverfis bonis & mercimoniis,

¢ ad valorem 2000 marcarum, carcatam,
“ infra aquam de Zyne prope Tyuenuth,
“ viarmati ceperunt, & bona & mercimo-
“ nia predifta, &c. inter fe partiti fue-
“ runt.’ In confequence of which pro-
cefs it appears, Rozs. 18. ibidem, that fe-
veral perfons were brought coram Rege
by the ftherif of Northumberland 5
where they were impleaded by the
king’s attorney for having part of the
faid goods, “ Et dicunt quod nihil cepe-
“ runt, &c. Etde hoc ponunt fe fuper
¢ patriam.” Upon which the king's at-
torney joined iffue with them, and the
court bailed them de die in diew,
quoufgue, &c.
_ Trin. 25 E. 3. Rot. 22. Lincoln. Rex.
Williame Coupeman and Robert Fitz-
William Bad been indifted “ coram
“ vicecomite & cuftodibus pacis in co-.
¢ mitatu Linc’, Quodd felonice depre-
“ daverunt Pobamnent Gryme de Kirke-
by, in mari apud Freflon-lord ; Et
“quod de Freftom-bord porrexerunt
“ i(lupra mare verfus partes boreales, & in
“ alto mari deprezdaverunt, & demerfe-
“ runt ofto batellas pifcatorum, & fex
“ homines in pradi&is batellis exiflentes,
“ felonice interfecerunt.” The indi&t-
ments were fent into the king’s bench,
and thereupon the faid Williazz and Ro-
bert were brought “ coram Rege apud
“ Aylesbury, ad refpondendum, &c.”
but it appearing that both of them had
been tried upon the faid indi¢tments be-
fore the juftices of gaol-delivery at Ziz-
coliz, and acquitted 5 “ Confideratum
“ eft, quod iidem Robertus & Williel-
“ mus eant inde quieti.

Mich. 27 E. 3. Rot.29. Rex. London.

~

" Henry Pikard coroner of London deliverd

with his own hand coram Rege, guafiam
cogritiones coram igfo fallas in the Tower
of London by feveral perfons, who confef-
fed that they had felonioufly entred a fhip
near Feverfbam, thrown the men on
board it into the fea, plunderd it, and
then funk it ; that they afterwards went
from Waxeryngg ufyue apud forlongg de
Tenet, and felonioufly entred another
fhip there, firipped it of what goods
were on board, killed all that were in it

eXCept
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row feas or coaft, tho it weré high fea, becaufe within the
king’s realm of England. |
And as it was thus in the king’s bench, fo in this cafe
{pecial commiflions to hear and determine offenfes upon the
coalt fecundum legem & confuetudinem regni Anglie did often
iffue. | ’ |
But indeed a'general commiflion of oyer and terminer of
felonies infra comitatum, ec. did not extend to mifdemeanors
upon the fea~coaft, unlefs in thofe creeks and rivers and
arms of the fea, that were within the body of the county.
So that even in thefe cafes of  felonies or treafons com-
mitted upon the fea-coaft in. the narrow feas the king’s
bench or {pecial commiflions of oyer and terminer [ecundum le- -
gem U confuetudinem regni Anglie had a concurrent jurif-
diftion with the court of admiralty. | |
But this jurifdi¢tion of the common-law courts in cafes of
felonies and treafons, and other crimes committed upon the
{ea-coaft was interrupted by a {pecial order of the king and
his council, Clauf. 35 E.3. m.28. dorfo, and by a Superfedeas,
that iffued thortly after ; and fince 38 E. 3. I have not ob-
ferved, that the king’s bench or courts of the common law
have proceeded criminally in cafes of crimes of this nature
committed upon the high fea. |
But if any felony or treaflon was committed within any
creek or arm of the fea, which was within the body of a
county, the courts of the common law only had jurildiCtion
in fuch cafes, and the admiral had no jurifdi¢tion 4t the
common law in {fuch cafes.

And

except two women, and flung them into

the fea ; * Et quod fornicaverunt cum
 duabus mulieribus prediétis, quas qui-
“ dem poft tres dies elapfos felonice
 interfecerunt.”  Upon this four of the
faid crimlnals were immediately brought
coran Rege, and being asked feverally,
why judgment fhould not pafs upon
them *‘ juxta cognitiones fuas preditas,
* nihil dicunt. lded confideratum eft,
“ quod trahantur, & fufpendantur.”” As
to two others, “ quia curia nondum “ad-

vifatur de procedendo 2d judicium fu-
“ per eis,” they were committed to the
marfhal, and afterwards removed to
Newgate by the king’s writ, being ap-
peald, “coram Vic’ & Coron’ Civitatis
“ London, by Alarz de Crendon, de
morte 7 bome de Crendon fratris fuj,
apud le forlonges in mari juxta infu-
lam de Zenero in com’ Kanc’ felonice
interfecti, fuper appello predio, fe-
cundum legem & confuetudinem regni
Angligy refponfuri.”

(13
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And thus far touching the jurifdiction of the admiral or
‘maritime court at common law.

2. But by the ftatute of 15 R. 2. cap. 3. of the death of a
man, or mathem in great fhips hovering in the main ftream
of great rivers below the bridges, (for {o is the record and
not below the points,) nigh to the {fea the admiral fhall have
Jjurifdiction. | ‘ ~

This firft gave the admiral jurifdition m any river or
creek within the body of the county, which only extends to
the death of a man and maihem.

But yet obferve, this 1s not exclufive of the courts of
common law, and therefore the king’s bench or the general
commiflion of oyer and terminer to hear and determine felg-
nies, ¢. in the county, have herein a concurrent jurifdiction
with the court of admiralty. _

" And as well the corcner of the county, as of the admi-
ral, may take inquiitions upon fuch deaths happening in
great rivers, namely arms of the {ea, that flow and reHlow

beneath the firft bridges. 8 E. 2. Coron. 399.

Only thefe things are obfervable. 1. That it extends only
to rivers, that are arms of the {ea, namely that flow and re-
flow, and bear great thips. 2. It {feems to extend only to
{uch deaths, as happen in thofe great thips, not in {mall vef
{els. 3. That by that ftatute this jurifdition is annexed to
the court of admiralty, and confequently they may proceed
therein by proofs according to the courfe of the marine law,
and hold their {eflion where they pleafe, tho they did often
even before the ftatute of 28 H. 2. proceed by commiilion
under the great {eal, and by inquifition.

" 3. By the flatute of 28 H..8. cap. 15. the courfe of pro-
ceeding in criminal caufes is fettled in a different method,
in which thefe things are obfervable, viz. 1. The things to
which it extends, treafons, felonies, robberies, murders and con-
federacies. 2. Where committed, wiz. in and upon the [ea,
or in any other baven, creek, river, or place, where the admi-
ral hath or presends to bave power, authority or jurifdiction :
This {eems to me to extend to great rivers, where the fea
Hows and reflows below the firft bridges, and alfo in creeks

2 of
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of the fea at full water, where the {ea flows and reflows,
and upon high water upon the fhore, tho thefe poflibly be
within the body of the county, for there, at leatt by the
ftatute of 15 R. 2. they have a juri{di¢tion, and thus accerd-
ingly it hath been conftantly ufed in all times, even whei
judges of the common law have been named and fat in their
commiflion ; but we are not to extend the words (pretend to
have) to {uch a pretenfe as is without any right at all, and
therefore, altho the admiral pretend to have jurifdiction upon
the fhore, when the water is reflowed, yet he hath no cog-
nizance of a felony committed there; and therefore it was
refolved 25 Eliz. Lacie’s cale, That if a man be ftricken upon
the high {ea, and die upon the thore after the reflux of the
water, the admiral by virtue of this commiflion hath no cog-
nizance of that felony. 2 Co.Rep. f.93. a. Bingham’s cale, 5 Co.
Rep. f.107. a. Conflable’s cale, Co. P.C. cap. 7. p. 48. but of this
hereafter. 3. The commiflien muft be directed to the lord ad-
miral or his lieutenant, and three or four others. 4. The
proceeding and trial is to be according to the courfe of the
common law, as if the offenfe were committed at land within
the realm. 5. Their {eflion 1s to be in fuch places and
counties as thall be appointed by the king’s commiffion ; no
challenge for default of hundreders. 6. The offender ex=
cluded from clergy ; but guere, whether the ftatute of 1 E. 6.
cap. 12. does not reftore it even in this cafe, as fome of the
judges in Alexander Poulter’s cafe (d) held ; but my lord Coke,
P.C. cap. 49. faith piracy is excluded from clergy: It feems
to me, that as to all offenfes but treafon and piracy and
murder the oftender is to have his clergy by the ftatute of
1 E. 6. cap. 12. 7. The hearing and determining being di-
relted to be according to the courfe of the common law, if
the prifoner ftand mute, he fhall have peine fort & dure.
Co. P. C. cap. 49. p. 114. 8. This ftarute is not repeald by
the ftatute ¢ 35 77 8. ¢ap. 2. nor by the ftatute of 1 & 2
P. & M. cap>.10. 9. An acceflary cannot be punithed by
this act, but ey be punifhed by the admiral according to

Vol. IL E the

(4) 11 Co. 31. L.
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the marine or civil law. 10. An attainder upon this act
~ worketh no corruption of blood.

Thus far in general of this commiffion, only I fhall add. -

1. That touching piracy upon the fea at this day, it is
commonly taken the common law hath no concurrent juri- -
diftion'; and therefore if an acceflary be at land to a piracy
at {ea, the commiflioners upon this {tatute cannot try it be-
caufe done at land, and befides the ftatute extends only to
principals. Co. P.C. p.112 mnor can the common law try
it, becaufe piracy is not made felony, ‘whereof the common
law can take notice : Again, if 4. commit a robbery at fea,
and bring the goods to land within the body of a county,
this is not felony triable by the common law, becaufe the
common law takes no notice of the original falt. Co. P. C.
p-113. Butler’s cafe cited 28 Eliz. ' .
2. That touching treafon or felony committed- upon the
high fea, as the law now ftands, it is not determinable by
the common law courts, but only upon this ftatute.

3. Burif a felony be committed in a navigable arm of
the fea, the common law hath a concurrent juri{dition.

But note well,} that befides this commiflion founded upon
the flatute of 28 H. 8. which extendeth only to treafon,
murder, robbery, and confederacies, there is and for above
thefe hundred years laft paft there hath- been in the fame
commiflion a common law commiflion of oyer and terminer,
and alfo a commiflion of the peace and gaol-delivery for all
offenfes againit any penal laws fuper mare, vel infra fluxum ma-
vis .ad plenitudinem maris, and alfo of all trealons, murders,
. felonies, &e. [uper mari vel aliquo rivo, portii, aqud dulei, crecd,
feu z'nfm fluxum maris ad plenitudinem maris, a quibufwnque
primis pontibus verfus mare & fuper lissus maris, Uc. fecundum
[lylum & confuesudinem vegni Angliz O curie admiralitatis, and
limits the county of their {eflion and inquiry.  This may be

feen at large in 25 Eliz. in Lacie’s cale (e). L.
~ But then for {o much, as lies within the body of any
county, their commiflion is a commithion of the peace, guoi
3 delivery,
() 1 Leon. 270.
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delivery, and oyer and terminer, and confequently plain coms
miflions at common law, and their {eflions ought to be within
the county, where the fa&t inquirable is to be inquired, bes
caufe it is but a {pecial commiflion at common law.

The cafe of Lacy was thus:

Die Lune in quaria [eptimana Quadragefim« 23 Eliz. at the
caftle of Yurk there was a general feflhion by commiflion of
gaol-delivery and oyer and terminer for the county of York di:
reCed to baron Chute and others.

At this {eflion Ambrofe Lacy and others were indiCted of
the murder of Richard Peacock, {uppoling the ftroke given
5 Auguft 22 Eliz. and the death 6 Auguft 22 Eliz. both fup-
poled to. be at Scarborough in comitasi Eboracenf.

This inditment was deliverd into the king’s bench in menfe
Martii following, and Lacy appearing in the king’s bench
was thereupon arraigned ; Me pleaded that the place, wh-re
Richard was {iricken and after died, was called Scarborough-
fands, and that it is and at the time of the ftroke U continue
poftea fuit locus infra fluxum & refluxum maris infra plenitu-
dinem ejus in Scarborough prediét’, & parcella portits de Scarbo-
rough, and that within that place the admirals 28 H. 8. &
femper tam antea, quam poftea habebant O pretendebant habere
. jurifdictionem ; then fhews the letters patents of gyer and zer-
miner to baron Chute and others within the counties of Yurk,
J¢. according to the wfual form, which was deliverd to ba-
ron Chute and the reft 18 Feb. 23 Eliz,

That afterwards 25 Feb, 23 Eliz. the commiflion upon
the ftacute of 28 H. 8. including alfo the commiffion of
gaol-delivery, oyer and terminer, and the peace, ut fupra, iflued
to the earl of Lincoln lord admiral, and divers others, &,
to inquire, hear and determine, and deliver the gaol of all
murders zam fuper mare vel aliquo rive, porth, aqud dulci, crecd,
Jeu loco quocungue “infra fluxmm maris ad plenitudinem & quibuf-
cunque primis- pomtibus verfus mare, quam [uper littws maris
alibi ubicunque infra jurifdictionem noffram marisimam & jurif-
dictionem curie admiralitasis, . ‘ '

That this commiflion was deliverd to the lord admiralj e,
26 Feb. 23 Elig, That
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That afterward and before the inquiiition before baron
Chute, Ue. the lord admiral gave notice to the {aid baron -
Chute of that commiflion.

And that after that notice, viz. 6 Martii in quarta [eptis
mana Quadragefime this inquifition was taken befere baron
Chute, &c. upon which he is now arraigned.

Then he thews, that 2 Martii 23 Eliz. the lord admiral, <.
iffued their precept to the theriff of Yurk by virtue of the
fecond commiflion, and thereupon an indiltment was found,
that dmbrofe Lacy killed Peacock fe defendendo, and {et forth
the fpecial manner, and avers that it is the fame death, and
that the locus, in quo the ftroke was given, was called Scarbo-
rough-fands infra fluxum O vefluxum maris ad plenitudinem
ejus, O parcella portis de Scarborough; and that the admiral
28 H. 8. ac continue poftea & antea habebat vel prerendebat ha-
bere jurifdictionem, & fic dicit’ qubd inquifitio coram baron
Chute fuit void.

The king’s attorney demurred, and Mich. 26 Eliz. judg-
ment was given, qud eat fine die.

Which judgment doth not at all enforce, that the admi-
ral had jurifdiC®tion by the ftatute of 28 H. 8. in this cafe,
where a murder was committed 1n a port, or a ftroke given
at-high {ea, and a death upon the {fands ; but only this fecond
commiflion extending {o large, namely upon the {ea-thore and
in the ports, did for fo much repeal the former commiflion
in the county at large ; for that fecond commiflion was in
part a common law commiflion, as hath been faid.

And therefore I take 1t to be true, that if a man be
ftricken upon the thore at full {fea, and die upon the thore
at low water, this is not within the ftatute of 28 H, 2. nor
‘within a general commiflion of oyer and terminer in the
county, but yet I do not think it is to be determind by the
conftable and marthal, as my lord Coke, ubi fupra, intimates,
but it may be determind in the king’s bench fitting in the
county, where the party died, or by a fpecial commiffion of
oyer and terminer. '

4 II1. The
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« TII. The third kind of {pecial commiffion is that, which is
lmmed to particular places, that are not counties: Such are
the commiflions of ‘oyer and terminer, and likewife of - gaols,
delivery, or the peace limited and granted within certain
corporations or boroughs ; nay, I think it may be granted tox
pﬂrtiCUIar rivers, tho they extend to {everal counties, but
then every county ‘muft have a particular {eflion of 1ts own,
for {o much of the river, as is W1thm the precinét of that:
county. = . - '

If the king 1ffue a comrnxﬂion of oyer and terminer or
gaoLdeery to dny city or town not being a county, if a
general commiflion afterwards iflue for the whole county,
th1s {econd commiflion' after netice or a feflion by virtue
thereof determind: and fuperfeded the {pecial .commiffion ;
but this is remedied by the ftatute of 2 && 3.P. &' M. cap.
8. ‘whereby it is enafted, :that {fuch'a fpecial commiflion
thall not be determind by the granting or {icting of a general
commiflion in the county at large.

IV. Special commiflions of oyer and terminer may be made
for fome {pecial offenfes: And fuch were antiently very ufual,
as touching labourers, weights and meafures, and the lke
for as a general commlﬂion may be toliear and determme
all offenfes, {o it may be for particular offenfes.

-V..»Speéial commitlions to hear and not to determine ofy
fenfés : Tho by force of {ome. partxcular ftatutes {fuch commif-
fions of inquiry may iffie, as vpon the flatute of 23 H. 6.
cap. 10. of fheriffs and {fome others, yet regularly as to mat-
ters of mifderheanor, efpecially:: fuch as‘are capital, as felony
or treafon, no fuch commiffion. of inquiry enly is warrant-
able: Vide T. 5 Fae 12 Co. Rep. p.31.

VLA commiffion to determine and not to mqulre Regu-
larly in all commiflions ad audiendum & terminandum the
commifhioners otight to proceed upon,, indi€tments before
themlelves ; de quo infra., .

_ But it hath been not unufual in cafes efpeually of treafon
that, where an inditment is taken before jullices of oyer
and- germiner for an offenie comm;tted in the proper county,

a Ipecial commiflion may iflue to determine that 1nd1&ment

Vol II, ., F S in
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in another county, but then upon not guilty pleaded the {ame
muft be tried before thefe {fecond commiffioners by men of the
county, where the offenfe was committed: Vide Co. P. C. p. 27.
Plowd. Com. 390. Cafus com’ Leicefter and Somervills cafe,

I fhall net inftance farther touching fpecial commifhions :
Some alts of parliament have direted commiflions of this
nature, as upon the ftatute for treafons and felonies com-
mitted in another county by the ftatute of 33 H. &. eap. 23.
(which, tho repeald as to treafons by 149 2 P. U M. eap.
10, yet ftands as to murders, and wide Crompt. fol. 22. a.
Grevill examind before the council was arraigned for murder
in another county upon this ftatute (*), and ftanding mute
was prefled,) and upon the ftatute of 35 H. 8. cap. 2. of

forein treafons.

Et hec dicta funs de {pecial commiflions &’ oyer and ter-
miner.

CHAP 1IV.

Concerning general commiffions’ of oyer
“ and terminer.

Uttices of oyer and zerminer are of two kinds, wiz. Fufici-
] arii ordinarii, {uch is the court of king’s bench, the fu--
préme ordinary court of oyer and rerminer, and is comprifed
within the ftatutes, that give power to juftices of oyer and zer-
miner, as hath been already {aid.

The delegate or commithionate juftices of oyer and terminer
are thofe, who are by commiflion, which ufually is granted
in the circuits dire€ted to juftices of aflife and divers others,
or any three of them, whereof commonly one of the jutices
of aflife is of the quorum ; and it is ad inquirendum per [a-

4 R Cramentum
(f) 1 And. 107. {*) This cafe was M. 31 Eliz.
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cramentum. proborum & legalium bominum of the feveral coune
ties de quibufcunque proditionibus, Ue. and divers other offenfes
therein mentiond, ac de omnibus injuriis O malefactis quibuf~
cungue in comitasibus Bucks, &c. eaque omnia audiendum < ter
minandum, falturi inde quod ad juftitiam pertinet [ecundum le-
gem O confuetudinem regni Angliz, e, and this to be done
tam infra libertates quam extra.

This commiflion is {pecially called a commiflion of oyer
and zerminer, and therefore altho juftices of peace have a
claufe in their commiflion 4d audiendum & verminandum felo-
nies, Uc. yet juftices of peace come not under the name of
juftices of oyer and terminer within thofe alls of parliament,
that mention juftices of oyer and rerminer 5 as upon the fta-
tute of § Eliz. cap. 14. for forgery, as fhall be {aid farther
hereafter in the chapter of juftices of peace. 9 Co. Rep. 118. &,
lord Sanchar’s cale, Co. P. C. cap. 41. p. 103.

But the juitices of the court of king’s bench are the {o-
vereign ordinary commiflioners of oyer and terminer, as hath

. been before faid.

My lord Goke in his 4 Inflit. cap. 28 &' 30. hath laid to-
gether the learning of the courts of oyer and terminer and
gaol-delivery, whole method I fhall follow.

Commifhoners of oyer and terminer before their feflions if-
fue a precept to the fheriff much of the {ame form as com-
miflioners of gaol-delivery do ; fee the form thereof, Raft.
Entries 443. b. title oyer and terminer. 1 E. 3.

1. The juftices of gyer and zerminer in criminal caufes can-
not be by writ, but muft be by commiflion under the great
feal ; otherwife their proceedings are void. 42 Afiz. 12.

2. Bothr in commifhons of gyer and serminer and of gaol-de-
livery, and other commiffions of like nature direlted to one
or more, there may be additional commiflions of affociation,
and thereupon writs are to flue to the former commiflioners

. de admittendo in focictazem ;5 and if all cannot attend the fef-
fion, a writ of Si omnes interefle non poffitis, tunc wvos tres vel
dw veftrim, quos prefentes effe contigerit, (quorum aliquem
veftrim A. B. vel C. D. unum effe volwmm,) ad premifla faci-
end intendatis, &c. Vide F.N. B. p. 111, 112.

3. Juftices
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. 3. jultices of oyer and rerminer or gaol-delivery; it they .
once fit without adjournment, their commiflion 1s determind ;
but tho they be appointed only pro hac vice, yet they muy
continue their {eflions from day to day by adjournment; the,
like for all other commiffions. o .

. But it is not ,always neceflary nor ufuval to enter their ad-
journment on record, (thoit might be fit in many cafes,):;
and then if it be not entred on record, their {eflion always
relates to the firft day, and {o are their records entred as of:
the firlt day of the {eflion. ‘

~But in {ome cafes 1t is abfolutely neceflary to enter their:
adjournments on record, as where an inditment is taken the;
firlt day of the feflion before juftices of oper and termi-;
ner, and they make a precept to the theriff to return a°
jury the next day, or at any following day, upon the prifo-*
ner’s plea of not, guilty,  there muft be a record ‘made of
the adjournment of the feflions to that day, otherwife it will
be erronious, (becaufe without {fuch entry the whole {effions:
will be fuppofed in law to be held the firft day,) and out of
feflionsy the like for juftices of peace. _

So if after the firlt day of -the feflions either of oyer and:
terminer, or gaol-delivery, there be a felony committed and-
the party indiéted for it, there muit be an entry of the ad-
journment, at leaft till the day of the indi€tment taken, be-"
caufe otherwile the felony will-be fuppofed in law to be coms:
mitted after the determination of the feflions. 14 Car. 1.
Sampfon’s cale (a).

. 4. Commiflions of oyer and -zerminer, gaol-delivery, and-
regulurly all other commiflions are determind by one of chefe
four ways. 1. By a {eflion and non-adjournment, as before,
2. By the king’s death: yet it 13 held, tho in ftri@nefs of
law the commuflions be determind by the king’s death, {o
as no proclamation without an aét of parliament can give
them continuance, but they muft have new ¢commiflions;
Croke, 1 Car, 1. p. 1. yet the alls they do by virtue of
thefe commiflions after the king’s death and before notice
thereof ftand good. M. 3 Car.1. C. B. Croke, p. 97, ¢3. in

4 ; ' : Sir
() W. Fones gao.
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Sir Randolph Crew’s cale (¥). 3. By exprefs Superfedeas by a
wiit, but this Supérfedeas by writ, tho it be a Superfedeas om-
;ino, yet 1s not an ablolute repeal of the commiflion, but
only a fulpenfion, for it may be renewed again by a writ of
Procedendo. 12 Affiz. 21. adjudged. 4. By the iffuing a new
commiffion of the famie nature in the fame county, and no-
tice thereof. | ,

And therefore before the formet commiflion be determind
there muft be notice, which is of three kinds. 1. By fhewing
the new commiflion ; this determnines. the former, as to all
thofe and thofe only, to whom it is thewn. 2. By a procla-
mation of the latter commiflion in the county ; this deter-
mines the former commiflion wholly. 3. By a {eflion in the
county by force of the latter commiflion in the county. Coke;
4 Inflit. cap. 28. p. 165. -

It a general commiflion of gyer and zerminer, gaol:delivery,
or the peace iflue for the county at large ; and afterwards a
{pecial commiflion of the like nature for one town, or for
the loca maritima of that county, this new commiflion with
notice, as before, doth determine the general commuflion pro
ganto. 25 Eliz. Lacie’s cale, 1 Leon. n.363. p. 270. & [y~
pra, cap. precedente.

And {o ¢ converfo, if a {pecial commiflion of oyer and zer-
miner, gaol-delivery, or the peace iffue for a particular town
or city, not being a county, or for the loca maritima, a ge-
neral commiflion of like nature in the county with {uch a

Vol. 11 G notice

(*) But now by 7 & 8 W. cap. 27, and  * prius, commiffion, procefs, or proceed-
1 Ainn. cap. 8. itis enilted, “ Thatno * ings whatfoever in or iffuing out of
« commiffion either civil or military, * any court of equity, nor any procefs
“ That no patent or grant of any office or proceeding upon any office or in-
¢ or imployment either civil or mili- quifition, nor any writ of Certiorari,
¢ tary, That no commiffion of affife, or Habeas Corpus in any matter or
¢ oyer and rerminer, general gaol deli- caufe either criminal or civil, nor any
« very, or of affociation, writ of admit- “* writ of attachment, or procefs for con-
« tance, writ of 7 non omnes, writ of tempt, nor any commiffion of dele-
« affiftance, or commiffion of the peace gacy or review for any matters ec-
“ fhall be determind by the demile of ¢ clefiaftical, teftamentary, or maritime,
< any king or queen of this realm, but “ or any procefs thercupon fhall be de-
¢t fhall continue in full force for fix termind abated or difcontinued by the
‘- months next enfuing norwith{tanding demife of any king or queen of this
« fuch demife, unlefs fuperfeded and de- realm, but fhall remain in full force,
« rermind by the next fucceffor - And as if fuch king or queen had li-
¢« alfo no original writ, writ of NiZ7  ved.
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notice, as before, determines the {pecial commiffion: But by
the ftatute of 2 &3 P.&F M. cap. 18. this is helped as to
{pecial commiflions m cities and towns corporate, as hath
been before {aid ; but that {tatute is to be intended only of
towns or cities, as it {feems, (quere) and extends not to com-
miflions of oyer and terminer. 4 Co. Inftit. p. 165. in mar-
gine.

But if there be a general commiflion of eyer and sermi-
ner, or gaol-delivery, or peace for the whole county, and a
{pecial commiflion of the fame nature to a liberty, hundred,
or other preciné, as in a hundred, liberty, or franchife within
the county, and both bear zeffe the {fame day, they all ftand.
Thus it 1s in Suffolk, where there have been always three com-
miflions of gaol-delivery to the juftices of aflife, one for the.
county at large, another for the franchife, another for the
town of Bury, and they impanel {everal grand juries, and fit
and alt relpeflively by each commiflion.

And the juftices of gaol-delivery in the franchife muft fic
in the franchife by the ftatute of 27 H. 8. cap. 24. and the
reafon is, becaufe antiently the abbots of S¢. Edmunds-Bury did
by virtue of the king’s letters patents conftitute their own ju-
ftices of gaol-delivery in the franchife and town ; and there-
fore the feflions of gaol-delivery is fitteft to be held at Bury ;
but the commiflion of oyer and terminer extends tim infra li-
bevtates, quam extra; but of this vide cap. prox.

But a commiflion of one nature doth not fuperfede a com-
miflion of another nature, as a commiflion of g¢yer and ep-
miner is not repeald by a fubfequent commiffion of gaol-de-
livery or the peace, nor € converfo, for they are of feveral
natures. 3 Mar. B. Commiffion 2 4.

Thefe things before mentiond are common to all judiciary
commiflions ; thefe, that follow, more particularly concern
general commifliong of oyer and terminer.

1. Regularly upon the commiflion of oyer and zerminer
there thould iffue a precept to the theriff in the name of
three commiflioners at lealt, whereof one of the guorum,
and under their particular {eals bearing date fifteen days at
leaft before their feflion, to the fheriff to return twenty-four

4 for
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for a grand inqueft ad inquirendum, . at fuch a day; and
the theriff 1s to return his pannel annexed to the precept.

2. Regularly the commiflioners of oyer and terminer cans
not proceed upon any indi¢tment taken before others than
themfelves. 3 Mar. B. Commz/]fon 24. And therefore they
cannot proceed upon the coroner’s inqueft, or upen an in-
di¢tment of felony before juftices of peace.

But this rule hath two exceptions. 1. That it is only ins
tended of a general commiffion of oyer and zerminer, for, as
hath been thewn, there may be a {pecial commiflion to deter-
mine a treafon or felony taken before other commiflioners
of gyer and serminer. Plowd. Com. p. 390. Cafus com’ Leicefter ;
nay, or by the coroner or juftices of the peace. 2. That it
doth not extend to an inquifition taken before other commif«
{ioners of oyer and terminer ; for.it is and always hath been
the conftant praltice to take indiCtments before commif=
fioners of oyer and terminer, as for highways, barretry, for
gery, perjury, Ue. and to try them before other commif-
ioners of oyer and serminer at another {ubfequent feflions ;
and if there were any doubt of that at common law, yet the
ftatute of 1 E. 6. ¢ap. 7. hath fettled it, viz. « That 1o pro-
“ cefs or {uit made before the JUﬂIICCS of aflife, gaol-delivery,
oyer and serminer, juflices of peace, or any the king’s
commiflioners, fhall be in any ‘wife difcontinued by making
or publifhing any new commiflion or affociation, or by
altering the names of the jutlices ; ; but the new juftices of -
aflife, gaol-delivery and the peace, or other commif-
fioners may proceed. in every behalf, as if the old commif-
{ions, juftices and commiflioners had flill remaind and

continued not alterd.

And this gives power to the juftices of oyer and terminer,
e, to proceed upon indi€tments taken by former juftices of
oyer and terminer, as well in cafes of treafon or felony, as
other mifdemeanors.

. In cafe where a felon or traitor, ¢J¢c. pleads to an in-
dl&ment taken before juftices of oyer and terminer, they
ought not, (as in cafe of juftices of gaol- delivery,) to award
a precept ore tenus to the theriff to return a jury, but it
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muft be by precept in the names and under the feals of the
commiflioners, or three eof them, whereof one of the guo-
rum. 4 Co. Inflit. cap.30. p.168. U ibidem cap. 28. p.164.
and the theriff ought to return the pannel filed to the
precept. -

4. But the indi¢tment may be preferd, iflue joined, pre-
cept made and returnd, and prifoner tried the fame day be-
fore commiflioners of gyer and terminer : fee the precedents
cited 4 Co. Infit. cap. 28. p.164. P. 16 Car. 1. B.R. Croke
58 3. relolved per omnes Fufticiarios Anglie, altho there were
no commiflion of gaol-delivery in that cafe, but only of oyer
and terminer. Accords H. 9 Car. B. R. Chapman’s cale for bar-
tetry before juftices of oyer and terminer. 2 Roll. Abr. p. 96.°
And the fame law is queftionlefs for juftices of gaol-delivery.
T. 9 Car. B. R. Croke 315. .

But in cafes of juftices of the peace it hath been held, that
they cannot try the {fame feflion, that the party pleads to
the indi¢tment, much lefs the {ame he is indifted. 22 E. 4.
Coron. 44. H. 11 Car.1. B.R. Croke, p. 438 U 448. adjudged
in cafes not capital, Bumpfled’s cale in an inditment of ex-
tortion, and accordingly ruled 7. 23 Car. B. R. Pue’s cafe for
feditious words. 2 H. 8." Kelw. 259.

But yet it hath been held good even before juftices of
peace to receive an indictment, and put the party, if’ prefent,
to plead to it, and try it the {fame feflions, T. 14 Fac. B. R.
Cro. 404. Rice’s cale adjudged good, 4 Co. Inftis. cap. 28. p.164,
without queftion they may : And there can be no difference af-
figned between feflions of the peace and oyer and rerminer in
this cafe, nor between caufes criminal and capital, for the
offenfes rife in the fame county, and as there goes out a
fummons of gaol-delivery, fo there iflues a general fummons
of the {eflions of the peace; and that all conftables, ¢z,
then attend ; quod vide Crompt. de pace, f.232. a. 2 Co. Inftit.
[fuper Arviculis, cap.15. p.568.
~ Yet in refpect of this contrariety of opinion the ufe hath
commonly obtaind, that in cafes not capital both before ju-
ftices of oyer and rerminer, and of the peace, he, that tra-
verfeth an inditment, hath time to try it till the next’ fef-

4 fion;



Hiftoria Placitorum Corone. 29

fion ; but where the party 1s in prifon the juftices of gacl-
delivery put him to anfwer, and try it prefently.

But in all treafons and felonies, as well before juflices
of gyer and terminer or of peace, as well as before juftices of
gaol-delivery, the conftant courfe is to indit the party, put
him to plead, try him, and give judgment, and all at the
fame feflions ; and it is fit to hold the courfe according to
the modern ufage; but it {eems to me, that in all cafes
criminal or capital jultices of oyer and terminer may de rigore
juris proceed to indi¢tment, trial and judgment the {fame
{effions. '

. The court of the general commiflioners of oyer and
serminer, as likewife that of the gaol-delivery and of af-
{ife, comes under the name of a court of record in relation
to thofe offenfes, that by alt of parliament are direted to
be punifhed in any court of record ; as the ftatute of 5 & 6
E. 6. cap. 14. of foreftallers, &e. and the ftatute of 33 H. 8.
cap. 9. of unlawful games, by the opinion of my lord Coke,
4 Inflit. cap. 28. p. 164. and according to him, if it be
limited to be punifhed in any of his majefty’s courts of re-
cord. |

But there is a great authority againit this, and that in {uch
cafes, efpecially the latter, it only extends to the four great
courts at Weftminfler, as upon the ftatute of drapery, 449 5
P. 9 M. cap. 5. which is, that the penalties of that a& fhall
be recoverd by action, bill, plaint or information, or other-
wile in any court of record, wherein no efloin, proteftion,
wager of law, or injuntion fhall be allowd, this extends
only to the four courts of Weftminfter, Gregory’s cafe, 6 Co. Rep.
f- 19. b. Of tillage, labourers, &e. (¢) to be recoverd in any
of the queen’s courts of records, by the opinion of all the
judges except Catlin, Sanders and Whiddon, extends only to the
four courts of Weftminfler, and not to commiflioners of oyer
and germiner ; but otherwile it is, if no court be appomnted.
M. 6 & 7 Elizze Dy. 236. a. |

Again, by the flatute of 23 H. 8. ¢ap. 4. again{t brewers
for {elling beer by lefs meafure than is appointed by the alt,

Vol. IL H the
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the penalty half to the king half to the informer to be re-
coverd by «ction of debe, bill, plaint or information in any of
the king’s courts, wherein no wager of law, efloin, proteétion
or privilege fhall be allowd, T. 4 Car. C. B. Croke, p. 112. Far-
rington’s cale : Ruled, that notwithitanding the ftatute of
21 Fac. cap. 4. this information lies in the common bench,
becaule the juftices of Nifi prius, oyer and terminer, or of
the peace, or gaol-delivery cannot hold plea upon this {ta-
tute, .becaule thefe juftices cannot allow an efloin or pro-
teCtion ; and the ftatute of 23 H. 8. extends only to {uch
courts as can allow a protettion, & and accordingly I
have known it refolved upon the ftatute of 7 E. 6. cap. 5.
for wines ; and about 23 Car. 2. it was refolved upon a writ
of error in the exchequer-chamber upon a judgment given
in the exchequer for Foly a defendant in an information
upon the ftatute of 1 Eliz. cap. 15. (whereby the cut-
ting of timber within fourteen miles of a navigable river
is prohibited on pain of forfeiting of forty fhillings for every
tree, a moiety to the queen, and a moiety to the informer,
to be recoverd by origmal writ, bill, plaint or information,
wherein no effoin, protetion, wager of law, or injuntion
fhall be allowd,) that this extends not to the commiffioners
of oyer and terminer, nor other courts in the country, but
only to the four courts at Wefbminfler. 1. Becaufe original
writs are not returnable before them. 2. They cannot allow
or difallow protetions or effoins ; *whereupon the judgment
for cofts was affirmed ; and yet bere is no mention of any
court or court of record or his majefty’s courts, but purely upon
thefe two reafons.

" And yet I believe hundreds of informations have been be-
fore juftices of oyer and serminer and 4ffife, yea and of the
peace in the country upon {everal alls, that have the like
claufes, as 35 H. 8. cap. 7. for the prefervation of woods, and
infinite others according to my lord Coke’s opinion, but when
it hath come to be judicially debated, I have not known it to
obtain ; but the refolution in Farrington’s cale and in Gre-

gory's cale have {till been allowd.

1)

3? 6. Com-
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6. Commiflioners of oyer and terminer cannct aflign a co-
roner to an approver, nor juftices of peace, but juftices of
gaol-delivery may. 4 Co. Inffit. p. 165. Stamf. P.C. p.143.b.

7. By the ftatute of § E. 3. cap.11. juftices of oyer and
terminer may iffue procefs of outlawry in any county of
England againft perfons indilted before them, and alfo a capias
utlegatum againft perfons outlawed.

8. By the ftatute of 9 E.3. cap. 5. juftices of oyer and
serminer, gaol-delivery, and aflife are to {end their records
and procefles determind and put in execution to the ex-
chequer at Michaelmas once every year under their {eal, to
be kept by the treafurer and chamberlains, but are to take
out their eftretes firft.

6. All the precepts and procefles of juftices of oyer and zermsi-
ner regularly are to be in the names and under the feals of the
juftices, (viz. three of them, one of the guorum,); and altho
at this day there is no other warrant for the execution of
prifoners condemned, but a calendar left with the fheriff un-
der the hand of the juftice that fits, yet antiently there was
a warrant under their hands and {eals, and in the names of
the commiflioners. Co. P. C. p. 31.

But if the prifoner be in cuftody of the fheriff, the truth
is there 1s no need of any warrant or calendar, for the open
pronouncing and entring of the judgment Sufpendatur is a
warrant for the execution, and fo it is in the king’s bench, the
entry on record of the judgment with a preceptum eft ma-
refeallo quod  faciar executionem periculo incumbente, without
any formal writ or precept of the court is fufficient, and
more is not wual: and the calendar fubfcribed by the judge
of gaol-delivery is but a memorial ; and Rolle would never
fign any calendar, but gave his orders openly in court wich
a charge to the fheriff and gaoler to take notice of them.

More may occur touching thefe matters in the next
chapter.

CHAP.
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CHAP V.
ZTouching juftices of gaol-delivery.

THI S court is by commiflion under the great feal di-
reCted commonly to five or any two of them, guorum
aliguem veftrim A.B. wvel C.D. wnum ¢ffe volumus ad gaolam
noftram comitatis noftri S. de prifonibus in ea exiffentibus deli-
berandis ; {ee the whole tenor of the commiflion. 4 Co. Inftir.
cap. go. p. 168.

1. By the ftatute of 8 R. 2. cap. 2. no man of law thall
be juftice of aflife or common deliverance of the gaol in his
own country : this ftatute is expounded by 33 H. &. cap. 24.
to be meant of the county, where he dwelleth ; and as to
juftices of aflife a penalty of one hundred pounds is added, if
he exercifes that office in the county where he is born or
doth inhabit ; but both thefe alls are ufually difpenfed with
by a {pecial non obf2ante. |

By {pecial privilege by charter granted to the city of Lon-
don the lord mayor is of the quorum, 2 R.3. 11. 4. and {o it
1s 1n the city of Norwich. o

2. Juftices of gaol-delivery may proceed againft prifoners
(if in gaol) upon inquiition before the coroner or any other
juftices ; and therefore juftices of peace muit fend in their
indi¢tments not determind unto the juftices of gaol-delive-
1y to be proceeded upon, whether they be felonies or tref-
pafles, if the party be in gaol or fet to bail.  Star. 4 E. 3.
cap. 2.

3. The juftices of gaol-delivery after their commiffion
fealed do or fhould iffue a precept to the fheriff importing
thefe things, wviz.

i. That upon fuch a day and place Venire facias omnes pri-
fones in prifond domini regis com’ predict exiffentes vel per ipfum per
manucaptionem dimif]. cum corum astachiamentis O omnibus aliis

| 4 7 eor s
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eorum deliberasionem tangens’ O penes [e vemanent . wd
Venire facias at the day and place 24 legales homines de quolz-
ber hundredo ad inquirendum pro domino vege & corpore comitatiis
prediéti. 3. Ac alios 24 probos U legales homines de comitatu
predicto ad faciendam juratam inter dominum vegem O prifones
pradittos. 4. Et proclamari facias dictam deliberationem gaole
in omnibus civisatibws, burgis O aliis locis, quod omnes, qui [equi
voluerint verfus prz'fones predictos pro domino vege ‘wvel [eipfis,
ad tunc fint ibi in formad juris profecusuri. 5. Scire facias etiam
-omnibus Fufliciariis ad pacem comitasus preditti, covonatoribus, ca-
pztalzbm conflabulariis pacis, majoribus, ballivis, fenefcallis mag-
natum, ballivis bundredorum & libertatum, quod tunc fint ibi ad
« faczmdum quod ad officium [uwm pertinet, U tu ad tunc fis ibi
und cum ballivis & miniftris fuis ad faciendum ea, que tuo &7 eo-
~rum officio incumbunt. 6. Et habeas ibi tam womina Fufticiario-
rum ad pacem, coronatorum, capitalium conftabulariorum- pacis,
[fenefcallorum magnatum, ballivovum bundredorum & libeviatum,
quam jurasorum predictorum, {5 hoc precepium.

This precept is made in the king’s name, or in the namie
of the juftices of gaol-delivery: Vide formam inde Raft. Entvies,
P 385 a. Gaol- delivery 1. Venire facias de quolibet hundredo
24 tam milites, quam alios (%), U de qualibes villatd, ubi dicki
prifones indictati  exiftunt, quatuor homines & prapofisum ad
faciendum ea, que ex parte domini regis tunc ibidem injun-
Lentur. '

This is not unlike the {ummons of the Jrers formerly,
nor altogether unlike the {ummons of the feflions of the
peace, quod vide Crompton de Pace, p. 232. a. which is in the
king’s name, and fo may this with the Tzffe of the chief
juftice : Or it {eems it may be in the name of the juftices of
gaol-delivery and under their {eal ; wide fimile in Holeroft's
cafe, Co. Ensries 55. by the ]u{hcea of gaol-delivery for the
verge ; this precept i1s accordingly returnd, the juftices of
peace, coroners, mayors, bailiffs of hundreda and liberties,
conftables of hundreds, and names of the grand inqueft re-
‘tuind and called in order. .

Vol. II. SRR | _ 4. And
(*) The words in Reafbcl ave liberos & legales Fomines. -
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4. And therefore it hath never been a queftion but that
the juftices of gaol-delivery may ‘take an indiétment, try and
give judgment the {ame day. 22 E. 4. Corone 44.

5. But altho this {olemnity of fummons of the gaol-deli-
very may be and fhould be ufed, yet they may command the
theriff ore tenws to return a pannel without any precept in .
writing to him, (as is neceflary in cafe of juftices of oyer and
terminer,) and the reafon is given, becaufe there is a general
command to the theniff by the fummons of the gaol-delivery.
to return twenty-four to try prifoners. 4 H. 5. Enqueft 55.
4 Co. Inftit. cap.30. p.168. ‘

6. They may deliver by proclamation perfons imprifond,
where either no inditment is preferd, or an indi@ment pre-
terd and ignofamus found, which 1s faid cannot be done by
jultices of oyer and zerminer, or of the peace. 2 R.3. Co-
rone 47. |

7. They may originally take indiétments of felony of {uch
prifoners, as are in gaol ; this hath been accordingly refolved
and is the conftant pratice, and fo may juftices of oyer and
terminer : So that when the prifoner is m gaol, both have a
concurrent jurifdiction. 4 Co. Inflit. cap. 30. p.168 & 169,
and accordingly it was refolved in the cafe of Apharry and Mor-
gan, P. 29 Eliz. there cited. And therefore the cafe of 3
May. B. Commiffion 24. and Pafch. 32 Eliz. B. R. Purfelf’s cafe,
Croke, n.10. p. 179. wherein it is faid, that juftices of gaol-
delivery cannot take an indictment, unlefs they be alfo ju-
flices of peace, and then they may take an indi€tment as
juftices of peace, and try him as juftices of gaol-delivery, is
to be intended, where the offender is at large and out of
prifon, for if he be in prifon, the indi¢tment againft him
may be taken before them as juftices of gaol-delivery, or as
juftices of oyer and rerminer, or of the peace.

8. And therefore juftices of oyer and terminer, gaol-deli-
wvery, and of the peace may make up their record by all
three of the powers; and if it be good by one commitlion
or by the other, it s good and not erronious, and the beft
fhall be taken for the king. 9 H. 7. 9.4. 3. Mar. B. Commil-
fion 24. Cromp. Furifdiction de Courts 226. - 4

2 ’ o. If
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9. If a perfon be let to bail, yet he is in law in prifon,
and his bail are his keepers, and therefore the juftices of gaol-
delivery may take an indi@tment againft him, as well as if
he were altually in gaol; but he that is let to mainprife is
not in cuftody, 21 H.7.33.4. 9 E. 4. 2. a. 39 H. 6. 27. &.
in the one cafe the entry is traditur in ballium, in the other
deliberatur per manucaptionem. |

10. They may take an indi¢tment againft perfons for high
treafon, if they be in gaol, and may try and give judgment
upon them, as well as commiflioners of oyer and terminer as
gainft the opinion deliverd H. 15 Fac. B. R. Bumpfled's cafe.

This appears by the ftatute of 1 E. 6. cap.7. wvide 4 Cos
Inftit. p. 169. U libros ibi, and it is conftant experience.

1. By the ftatute of 1 E. 6. ¢ap. 7. the fublequent coms=
miflioners of gaol-delivery have power to give judgment upon
a perfon reprieved after convittion, and altho it be made 2
quare, Dy. 205.a. whether they may as well award execu=
tion upon a judgment given by the former commiflioners of
gaol-delivery, Ue. yet it feems to be without queftion they
may. 1. Upon the very common law, if a perfon be in-
dicted and outlawed for felony before juftices of peace, yet if
he be in prifon the juftices of gacl-delivery have power to a-
ward execution upon that outlawry, for they are conftitured
ad gaolam deliberandam 15 H. 7. 5. b. agreed, and certainly if
there had been any doubt of that, the ftatute of 1 E. 6. would

*have made as {pecial a provifion for awarding execution upon

a judgment given by former commiflioners, as for giving judge
ment upon a convittion before them. 2. But if there were
any doubt thereof at common law, yet the ftatute of 1 E. 6.
cap. 7. hath {ufhiciently enabled them thereunto by the laft
claufe thereof, viz. that notwithftanding the altering of the
commifhons of aflife, oyer and zerminer, gaol-delivery, or
the peace the new juftices may proceed in cvery behalf, as
if the old commiffions or commilioners had continued not al-
terd. i

12. They may receive appeals by bill againft any perfon
being in gaol.” |

13. They
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13. They may aflign a coroner to an approver, and make
out procefs againft the appellee in a forein county by the
{tatute of 28 E. 1. -

14. The theriff is to deliver unto the juftices of gaol-de-
livery the names of all perfons in gaol, or that are bailed
or let to mainprife by him for felony by the ftatute of 3 H.7.
cap. 3.

PI ; If a (tatute limit {pecially an offenfe to be heard
and determind by the juftices of peace, as that of 3 H. 8.
cap. 5. it is doubtful whether juftices of gaol-delivery, yea of
oyer and terminer may hear and determine it ; but upon the
ftatute of 7 H. 7. cap. 1. which {peaks only of juftices in the
county, either the commiflioners of oper and terminer or
gaol-delivery may hear and determine it.’

16. By the flatute of 3 H. 8. cap. 12. The juftices of gaok
delivery or of the peace have power in open {eflion to reform
all pannels returnd before them by putting out and puttin
in names of perfons, which pannels {o reformed fhall be
accordingly returnd by the theriff: And #nore, this command
is ore renws. ‘

And hence it comes to pafs, that altho upon trials of felons
in the king’s bench or oyer and terminer, it the prifoner chal-
lenge twenty peremptorily, as he may, fo that there be not
{ufhicient remaining of the pannel, there is to be a Tules granted
by precept returnable, asthe cafe requires, yet before juftices of
gaol-delivery the prifoner gets no time by it, for the theriff
by the command of the court ore senus may enlarge the pan-
nel without any formal precept: Vide Stamf. P. C. Lib. 111,
cap. 5. foh 155.b. and therefore Tales are not granted by
precept before juftices of gaol-delivery, which much expedites
all bufinefs betore them. |

17. By the ftatute of 9 E.3. cap. 5. The records before
them determind are to be deliverd to the treafurer and cham-
bsrlains of the Exchequer at Michaelmas yearly. ; ‘

. 18. By the ftatute of 34 H. 8. cap. 14. The clerks of the
crown, clerks of aflife, and clerks of the peace are to cer-
tify into the king’s bench the niaimes of all perfons outlawed,
attainted, or convicted, and upon letter from the juftices a-

2 forefaid
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forefaid certificates thall be made of fuch perfons outlawed,
attaint, or convilt, to the juftices of gaol-delivery.

19. Juftices of gaol-delivery may fend prifoners by Ha-
beas Corpws to the fherift of another couinty, and a precept
to the theriff of that other county to receive them, namely
for a felony committed in that county, tho that county be
out of the circuit of the juftice, that {fends them ; and tho I
ence knew it {crupled, yet I think the law is clear in it
vide 18 2 P & M. cap. 13. in fine; for of neceflity the ju-
{tices of gaol-delivery have in {fome cafes power out of the
precinéts of their county or circuit ; as where an approver
appeals a perfon in a forein county, and this is certified, as it
ought, to the juftices of gaol-delivery, where the approvei

is, the juftices of gaol-delivery may make out procefs of cs-
pias, and it {feems alfo of exigent againft the appellee, and
yet he is neither in gaol nor in the {ame county. 29 E.3.
42. a. Corone 462.

But upon an inquifition before the coroner returnd before
juftices of gaol-delivery they cannot make procefs of outlawry:
vide petitionem inde in parlidmento 29 E.3. n. 22. fed non ob-
sinuit, but the anfwer was only, Soir I' auncient ley fur cco ufe.
- 20. A and B. are indited before the juftices of peace of
Middlefex, and according to the ftatute of 4 F.3. cap. 1. the
indi¢tment 1s deliverd over to the juftices of the gaol-delivery
of Newgate: A. appears and is tried and acquitted, B. ap-
pears not. 1. The juftices of peace cannot make out procefs
againft B. becaufe the record is not before them. 2. The
juftices of gaol-delivery cannot make out procefs returnable
before the juftices of the peace, becaufe another court. 3. By
fome opinions the juftices of  gaol-delivery may make out
procefs to the outlawry returnable at the next feflions of
gaol-delivery ; but others thought they had no {uch pow-
er, for their commiflion is to deliver the gaol, and not
to iffue procefs againft them that are out of gaol, neither
can they proceed to the outlawry before themfelves, as com-
miflioners of oyer and terminer, becaule the indi@tment was
taken before other juftices, wiz. of the peace: It wWus there-
fore held the entire record muft be removed into the king’s

Vol. 1L K bench
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bench by certiorari, and from thence procels of outlawry
may go againft B. T. 11Car B.R. 2 Rol Abr: 96. Srorie’s
cafe, who in this cafe was outlawed before the juftices of
peace, and the outlawry therefore reverfed.

21. By the ftatute of 26 H. 8. cap. 6. The juttices of
peace and gaol-delivery in the counties adjacent to Wales have
power to hear and determine counterfeiting, wathing, or clip
ping of comn, murder, burnings of houfes, manflaughter,
robbery, burglary, rapes, and other felonies, and the accefla-
ries thereof committed in Wales, or any lordfhip marcher, U.
as if committed in the {fame adjacent county: This is re-
peald as to treafons by the ftatute of 1 & 2 P. & M. eap. 10,
but {tands in force as to other felonies. -

22. By the ftatute of 27 H. 8. cap. 24. The power of
making juftices of eyre, of aflife, gaol-delivery, and of the -
peace in counties palatine and franchifes is refumed, and the
fame are to be made by letters patents under the great {eal
of England.

But they lhall hold their {eflions only within fuch franchifes
and liberties, and in none other places, as the juftices of the
{aid liberties lately have commonly ufed within the {aid liber-
ties ; and that no perfon within the faid liberties be compel-
lible by authority of this act to appear out of the {fame be-
fore other juftices of aflife, gaol-delivery, or of the peace,
than thofe named by the king to fit within the faid li-
berties.

By this ftatute, 1. Thele juftices fitting within exempt
franchifes or counties palatine are now the king’s courts and
the king’s juftices, and therefore a certiorari iffuing out of
the king’s bench to thefe juftices fitting in Durbam or the
cinque-pores ought to be obeyed as by other juftices out of
franchifes. 2. Thar yet where franchifes of this nature
were antiently yranted to abbots to make juftices of gaol-de-
livery to {it within franchites, as for inftance in the franchife of
St. Edmunds-Bury, there is a {pecial commiflion of gaol-deli-
very for that franchife. 3. That this reftriCion of ficting
within the franchife extends not to the commiffion of oyer
and serminer, for that extends ram infra liberrates, quam ex-

- 4 ira,

“
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tra, and therefore may fit out of a franchife, and deters
mine mifdemeanors within the franchife : And this I did
once in z feffion in the county of Suffolk, which by reafon
of ficknefs at that time could not be held in Bury, vig. I
kept the feflion for the whole county by virtue of the com-
mudion of oyer and terminer. 4. This refumption extends
not to cities and boroughs, but they are {pecially excepted,
and particular provifion for the bithops of Ely, Durbim and
York to be juftices of the peace only within their franchife.

23." By the ftatute of 6 R. 2. cap. 5. they are to hold
their {eflions in the principal towns, where the county-court
1s held ; but this-is-but direfltive not coercive, for the judges
may and ufually have appointed their feflions at their pleas
fure in other places, '

‘CHAP VI

Touching the power of juftices of affife
and nifl prius with relation to felony.

T HE fettled courfe of granting #ifi prius was by the flas
tute of 27 E. 1. de finibus, cap. 3.

By the conftruction made of that ftatute, if a man be ins
difted in the country, and that indi¢tment removed by cer
siorari, and the body of the prifoner by habeas corpus into
the king’s bench, and there he pleads nor guilty, after that
{tatute and before the ftatute of 6 H. &. ¢ap. 6. the tranfcript
of the record might be fent down by #iff prius to try that
iffue. 22 E. 4.19. 5 Mar. B.Coron.231. Statute 42 E.3.
cap. 1 1. 4 Co. Rep. 43. b. Bibith’s cafe.

And the like may be done in an appeal, 21 H. 7.34. 4.
2 U 3 P M. Read’s cale, Dy. 120.a. Raft. Ensries in title
Appeal per vosum, 8 H. 5. 6. Coron. 463.

Upon
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Upon the ftatute of 27 E. 1. cap. 3. and the ftatute of
14 H. 6. cap. 1. there hath been variety of opinion touching
their power in cafes of felony : Some have thought, that by
virtue of thofe ftatutes they had originally a power to hear
and determine felonies without any other commiilion, tho as
to treafon concerning coin upon the ftatute of 3 H. 5. cap. 7.
it is exprefly direlted, that they fhall have a commiflion for
the hearing and determining that offenfe ; thus Stamf. Lib. IL
cap. 5. f. 57 U 58. Again, others have thought, that they
have not any fuch original power without a {pecial commii-
fion enabling them to hear and determine felonies originally ;
but that commiffion, as it {eems by the ftatute of 27 E. 1.
cap. 2. is called 4 writ, but is in truth no other than a com-
miflion, for 2ll affociations are commiflions, and then the
naming of them juftices of niff prius is nothing elfe but the
defcription of thofe perfons, to whom commufions of gacl-
delivery fhall be direted, and {o they are no other but jufti-
ces of gaol-delivery.

Others have thought, and that truly, that the juftices of
nifi prius have not any original power of hearing and de-
termining indi¢tments of felony without a fpecial commif-
fion for that purpofe, but that by virtue of the alls of 27
E.1. and 14 H. 6. they have a power to determine {fuch felo-
nies only, as are {ent down to trial before them ; as they
have power by the ftatute of Weftm. 2. (4) to give judgmeth
in aflifes of darvein prefentment and quare impedit, where an
ifTue is brought down to trial before them, tho they have no
power originally to hold plea in a guare impedis.

And that this was the meaning of the ftatute of 14 H 6.
cap.1. and tho it {peak of all cafes of felony and of treafon, yet
it is intended only of fuch felonies or treafons as were at iflue
and brought down before them to be tried by niff prius, ap-
pears in, this, that as to thofe points of trealon, which were
enalted by 3 A. 5. ¢ap. 7. 1t 15 exprefly enalled by that fla-
tute, that they thall have commiflions to hear and determine
them, and {o as to thofe they needed not the aid of a new
{turute to enable it.

4 Now
(#) cap. ‘30. See 2 Co. Inflit, 424,
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Now as to the ufage thereupon.

. In cafe of appeals. - If iflue be joined and fent down by
mﬁ prms to be tried, antiently indeed they did not proceed to
judgment, but if the defendant were acquitted, they did by
the {fame jury inquire, 1. Of the damages. 2. Of the {uffi-
ciency of the plamtﬁ 3. Of the abettérs; and this inqieft
being returned into the king’s bench, there Judgment and exe-
cution were made, guod 'um’e 8 H.5.6. Coron. 463. yea and
by Fairfax, 22 E. 4.19. If the plaintiff were nonfuit at
the nifi prius the jultices of nif prius fhould only record p
and remit the record into the king’s bench, and not arraug |
the prifoner at the king’s {uit.

- But the later pra@clce and authority is otherWlfe, iz, That
they may not only inquire of the abetters but al{o give judgment
-againft them ; and, if the plamuff be nonfuit, may arraign the
prlfoner at the king’s {uit, and give Judoment and make exe-
cution. Dy. 120. 4. Read's cafe. And {0 if he be conviét of
manflaughter upon an appeal, the juftices of nif i priws allow
his clergy, 4 Co. Rép. 43. b. Bibith’s cale ; and this it {eems is
warranted by the conftruction of the ftatute of 14 FL 6. cap.1.
for the ftatute of Weftm. 2. cap. 12. (b) extends not to this
cafe, efpecially of arraigning the prifoner upon a nonfuit.

2. As to an inditment ‘of felony or treafon removed out
of the county by cersioraii, and, the party pleading, the re-
cord is {fent down.by niff priks to be tried, the judges of nifi
prius may upon that record proceed to tnal and judgment
and execution, as if they were juftices of gaol-delivery by
virtue of the ﬁatute of 14 H 6. cap. t.

‘But if there were any quieftion upon that Ratite, yet the
ftatute of 6 H. 8. cap. 6. which extends to all juftices and com»
miflioners as well as thofe of gaol-delivery and of the ; peace; er-
ables the court of king’s bench to fend to them the very re-
cord itfelf, and by fpeaal writ or mandate to command them
to proceed to trial and judgment upon {fuch iffue joined ; as
they may command the juftices, before whom the mdi¢tment
was taken, to proceed to hear and determine the {ame, if no
{uch ifTue were joined.

Vol. IL L CHAP.
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CHAP. VIL
Concerning the commiffion of peice and

the power thereof in welation to fels-
nies.

T common law there were confervators of the peace af-
{igned by the king by commiflion. ~ |

But the firft eftablifhment of juftices of the peace was by
the flatute of 1 E. 3. cap. 16. Good and lawful men fball be af-
figned in every county to keep the peace.

And by the ftatute of 18 E. 3. cap. 2. Two'or three of the
beft reputation in the counties with other wife and learned in the
law [ball be affigned by the king’s commiffion to hear and deser-
mine felonies and vrefpafles done againft the peace in the [ame
counties, and to inflict punifbment reafonably according to law
and rveafon, and the manner of the deed; and this ftatute di-
refted their power of hearing and determining, as well as
keeping the peace.

In purfuance of thefe ftatutes and of other flatutes (4)
relative to jultices of peace they have a commiflion of the
peace under the great {eal direted to them.

And this commiffion confifted antiently of three claufes of
Affignavimus, and now of two.

The fielt is, - Affignavimus vos conjunctim &5 divifim O quem-
libet veftram ad pacem noftram in com Cant’ confervandam, .
And this makes every of them confervators and juftices
of the peace for thole alls, that are performable by one
juftice. |

‘The fecond is, Affignavimus vos & quofliber duos wvel plures
veftriim, quorum aliquem veftrim A.B. C. Uc. unum effe volun
mus, fufticiarios woftros ad inquirendum per [acramentum pro-
borum O legalinm hominum de comitaru predifto, per quos rei

I veritas
(4) 54 E. 3. ¢ap. 1. 2 H.5. cap. 1.
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eritas melius  [civi poterit, de ommibws 15 ommimodis feloniis,
veneficiis, incamtationibus, arse magica, [ortilegiis, tranfgre(fioni-
bus, foreftallariis, regratariis, ingroffariis, extortionibus quibuf-
cumque : Ac de ommibws & fingilis aliis malefaltis & offenfis, de
quibw jufticiarii pacis noftre legitime inguirere poffunt aut de-
bent, per quofeunque O qualitercunque in comitaty predicto
faltis O perpetratis, wvel que in poflerum ibidem fieri comsis
gerit; and then goes to fome particular offenfes, and
to infpe&t indi¢tments taken before them or before former
juftices of the peace, and to make procefs againtt perfons in-
diCted, quonfque capiansur, reddant- fe, vel uslagentiir : Ac om=
nia O fingula felonias Cc. O catera premifla fecundim legem
& confuesudinem regni moftri Anglix audienduwm 15 terminans
dum, and to do execution thereupon. '

A provifo if a cafe of difficulty arife, then to refpite judgs
mient till the juftices of aflife come into the county, .

- So that the commiflion gives a perfonal power to every
juftice of peace by the firft claufe, but by the {econd gives
to them or two of them, whereof one of the quorum, power
to hear and determine felonies, 7. '

But befides thefe powers fpecially given them by their
conitiiiffion and the general alts of parliament touching jus
ftices of peace, there are divers {ubfequent ftatutes, that give
them powers, {fometimes to one juftice, {fometimes to two,
fometimes in their {eflions, {fometimes out. of their {eflions,
which it were too long here to recite 3 I thall only apply
imylelf to that power, that they have by their commiflion
or otherwife in relation to treafons, felonies; and capital
offenfes. | S

I. And in the firft place touching the fecond Afignavimus;
whereby they have power to hear and determine.

Without this claufe they have no power to heat and des
termine felonies or other matters, for the bare miaking of
them juftices of peace without this claufe doth not give them
power to hear and determine inditments: wide Stamf. P. C.
Lib. IL. cap. 5. f.58.4. And therefore in all returns or making
up of records before juftices of peace touching inditments
or convictions, they muft be mentiond to be juftices of peace;

nce

~
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nec non ad diverfa felonias, tranfgreffiones, & alia malefacta in
eodem comitasu perperrata andiendum &5 terminandum affigna’.

Yet this claufe doth not make them juftices of gper and
_terminer, for that is a diftin&t commiffion of another naturé,
as hath been thewn ; and therefore thofe alts of parliament,
that create new offeri{fes and limit them to be heard and de-
termind before juftices of oper and terminer only, give not
thereby power to the juftices of peace in fuch cafes, unlefs
alfo named in the alt of parliamient.

As the ftatute of 5 Fliz. cap. 14. of forgery, 3 H. 7. cap.
1 3. confpiring the king’s death, 33 H. 8. ¢ap. 12. murder in
the king’s palace, 8 H. 6. cap.12. embezzeling records, 33
H. 6. cap. 1. embezzeling mafter’s goods, 2 & 3 E. 6. cap. 24.
ftroke in one county and death in another, acceflary in one
county to a felony in another; for thefe ftatutes limit the
punithment of thefe offenfes to-{pecial judges appointed by
the alts themfelves, or to juftices of oyer and terminer, under
which appellation’ generally in {tatutes juftices of peace come
not. . 9 Co. Rep. 118. b. Co. P. C. cap. 41. p. 103. Dalt. cap.
20, (b). . - |

As touching high treafon it is not mentiond in their com-
miflion, and they have no power to hear and determine it
by the general words of their commiffion. | ‘

But a juftice of peace ‘upon complaint of a treafon may
examine and. commit the offender to prifon, and take infor-
mations touching it, for it is a breach of the peace, and in
order to the confervation thereof he may commit the cffen-
der.to gaol in order to farther proceeding againft him by ju-
{tices of gyer and serminer or gaol-delivery. o

Biit by fome alls of parliament juftices of peace may take
“indiétments of particular treafons, but thofe prefentments
they muft certify into the king’s bench or gaol-delivery, as
the cafe {hall require; as upon the ftacute of 5 Eliz, cap. 1.
for maintaining the authority of the fee of Rome, 13 Eii
¢ap. 2. for bringing in bulls for abfolution, Agnus Dei, U, .
23 Eliz. eap. 1. for withdrawing and reconciling, or being
withdrawn from the king’s zalligeance. '

I : o B}’
() New Edit. cap. g4o. p. 108, |
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By the ftatute of 3 H. 5. ¢ap. 7. asto treafon for clipping, .
power was given to the juftices of peace to inquire and make pro-
cefs thereupon, and antiently that claufewas put into their com-
miflion, but now omitted; for by the ftatute of 1 Mar. cap.1.
the a&t of 3 H. 5. cap. 6. is repeald, and confequently the alt
of 3 H. 5. cap. 7. that gave power to juftices of peace to in-
quire touching it.

By the ftatute of 26 H. 8. cap. 5. power is given to jufti-
ces of peace to the adjacent counties to hear and determine
counterfeiting and clipping of coin, and murders and other
felonies in Wales ; but this alfo as to treafons is repeald by
the ftatute of 1 & 2 P. U M. cap. 10. '

As touching felonies.

It is true, that by the antient ftatutes of 6 E. 1. ¢ap. 9.
and 4 E.3. cap. 2. murders and manflaughters were to ftay
till the gaol-delivery.

But by the ftatutes of 18 E.3. cap. 2. 34 E.3. cap.1.- 17
R. 2. cap. 10. tho they do only mention felonies, and do not
exprelly mention murders and manflaughters, and altho the
commiflion of the peace mention not murders by exprefs
name but only felonies generally, yet by thefe general words
in thefe ftatutes and this commuflion they have power to hear
and determine murders or manflaughters, and thus it hath
been refolved 5 E. 6. Dy. 69. a. Pref. to 10 Co. Rep. againit
the opinion of Firgherbers in his Juftice of Peace, and 9 H. 4.
24. Gron. 457.

For till the ftatute of 13 R. 2. ¢ap. 1. a general pardon of
all felonies had pardond murder; and tho that ftatute re-
quire the word murder to be exprefled, yet that is with rela-
tion only to pardons, and not to reftrain the extent of the
word felonies 1n a commiflion.

And therefore I know not what my lord Coke means in his
comment upon the ftatute of Glouceft. cap. 9. 2 Inft. p.316.
where he {aith, that juftices of peace cannot take an indict-
ment of the killing of a man {e detendendo, becanfe not within
their commiffion, bur jufbices of gaol-delivery may ; for if ju-
tices of peace have power to hear and determine murder or
manflaughter, it feems they may take an indictment of fe de-

Vel IL M fendendo,
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fendendo, for the coroner may take an indi¢tment of [e defen-
dendo. 3 E.3. Corom. 286. Co. Emsvies 354. a. Cromps. Fuftice
28. a. Holme's cale, and fo may juftices of peace againft
the opinion of Stamford, f.15.b. But tho juftices have this
power, yet they do not ordinarily proceed to the hearmg and
determining of murder or manflaughter, and rarely of other
offenfes without clergy, and the reafons are, |

1." The monition and claufe in their commiflion iz cafes
of difficulty to expect the prefence of the juftices of affife.

2. The direCtion of the ftatute of 1 & 2 P. U M. cap. 13.
which directs juftices of peace in. cafe of manflaughter and
other felonies to take the examination of the prifoner and the
information of the fact, and put the {ame in writing; and
then to bail the prifoner, if there be caufe, and to certify
the {ame with the bail at the next gaol-delivery ; and there-
fore in cafes of great moment they bind over the profecu-
‘tors, and bail the party, if bailable, to the next gaol-deli-
-very ; but in {maller matters, as petit larany and fome cafes
within clergy, they bind over to the feflions, vide Dak. cap.
20. (¢); but this is but in point of difcretion and conveni-
ence, not becaufe they have not juri{di€tion of the crime.:

By force of this commiflion they may take an inquifition
touching felo de. fe, if not nquired before by the coroners ;
and tho the-coroner’s inquifition is to be fuper vifum corporis,
this needs not, but it is traverfable. Co. P.C. p. 53.

They may proceed upon an indiétment taken before for-
mer juftices of the peace in the county by the ftatute of 11
H. 6. cap. 6. and 1 E. 6. cap.7. but cannot proceed upon an
inditment taken before commiflioners of oyer and terminer or
gaol-delivery. Lamb. Fuftic. p. 551. |

But if an indiétment be taken before the fheriff in his
Turn by the ftatute of 1 E. 4. cap. 2. thofe mnditments are
to be deliverd to the juftices of peace at their next feflion,
and they may proceed upon-thofe prefentments,

Tho they have power to hear and determine felonies, yet
t. They cannot deliver a perfon by proclamation, (as juftices
of gaol-delivery may,) till an inquifition taken; but if an in-

4 - quifition
(¢} New Edir. p. 1071,
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thtwn be taken, and an ighoramus found, they may deliver
him, as it {eemeth, Crompt. de Pace, f. 9. b 2. 'Ihey cannot
aflign a coroner to ‘an approver.

Tho this be not a commiflion of oyer and termmer, yet
by the opinion B. Commiffion 8. a commiffion of oger and zer-
miner in the county determines the {econd Affignavimus of the
commiflion of the peace ad audiendum & serminandum, quod
qure. !

A general commiflion of- the peace in a county in two
cafes doth not determine the power of former juftices
of peace. 1. Where they are Jufhces by charter, {uch
as are in London, Norwich, . for thele are perpecual and
not amoveable. 2. ]uihces in a particular city or corpora-
tion, parcel of a county, by commiflion are not {uperfeded
by a new commiflien granted for the whole county by the
ftatute of 2 &' 3 P. & M. cap. 18. Vide Stasuse 11 H. 6.
cap. 6.

If the king by charter grant to a corporation, that the
mayor and recorder fhall be juftices of peace within the city,
whereby they are jultices in - perpetuity by charter, yet if
there be no words of exclufion, the juftices of peace of the
county have a concurrent jurifdition with the ]u{hce.: by
charter, and fo it is, if they be juftices by commiffion in the
town or city : Or the king notwithftanding that charter may
grant a commiflion of the peace fpecially in that city or
county, -and they will have a concurrent juri{dition with
the juftices by charter.

But if this franchife of being ]u{’cu,es be granted, ira qud
jufbiciarii comitatiis [e non intromittans, then, tho a fubfequent
commiflion be granted in the county at large, it {feems they
have no jurifdi¢hion in this corporation or town. 20 H.7.3. Cafe
de Abbe de St. Albans 5 quere tamen, whether the indi¢tment
or {eflion in the franchile be void or only a contempt in the
jultices : This was heretofore moved between the juftices of
the peace of Swrrey and the borough of Southwark, but ne-
ver refolved ; but {ome thought it to be like the cafe of the
bailwick of a liberty and rerorna brevium granted, ita quod
vicecomes non intret, if the therift execute a writ within the

. llberty
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Mberty, the execution is good, but the fheriff punithable for.
infringing the franchife.

By the ftatute of 4 E. 3. cap. 2. the juftices of the peace
ought to deliver all their prefentments to the next {eflion of
gaol-delivery, where they fhall be finally heard and deter-
mind.

It is true the juftices of peace may {o deliver them over,
and if they deliver them {o over, thejuftices of gaol-delivery may
proceed to determine them, as well as upon the coroner’s in-
queft, namely if the offender be in gaol, but otherwife not.

But this delivery over of the prefentments at the {eflions
is neither ufual nor neceflary at this day, for that ftatute was
made when the juftices of peace had only power to inquire
and not to determine.

But by the ftatute of 18 E. 3. ¢ap. 2. their commiflions
were to hear and determine, and fo were all the commiflions
of the peace made after that ftatute, fo that after that fta-
tute they might, it they pleafed, determine the prefentments
taken before themfelves.

Tho commiflioners of oyer and terminer may indit and
try at the fame feflion, yet (as before) it hath been ruled
ctherwife in cafe of jultices of peace, unlefs by confent.
But certainly conftant ufage and learned opinion muft give
hat expofition upon thofe refolutions, that it muft extend
only to popular actions or indi¢tments for mi{fdemeanors, and
not in cafes of felony, for here they may and do proceed 4e
die in diem and at the {ame {feflions, and {fo much is intima-
ted in Bumfted’s cale, H. 11 Car. 1. (d) fupra, cap. 4. p.28. and
Coke 4 Inflis. cap. 28. p.16 4. exprelly faich it is common experi-
ence, and reafon {peaks for it, as well as in the cafe of the
commitlion of oyer and serminer, thefeflion being in the {fume
county, and with a public fummons preceding every general
{eflions.

The' ordinary courfe of proceeding is in their feffions,
which are of two kinds, wiz. private {eflions, or public
Touching the former I fhall {ay nothing, for it is or-
dinarily for the difpatch of country bufinefs, or about ale-
houfes, poor, U, The

4 (d) Cro. Car. 438, 418,
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The publr\. {effions are of two kinds, wiz. the general
quarter-icfiions, and general {efhons, that are not quarter—
{eflions ; both are or thould be fummoned by a precept in
the king’s name ; quod vide Cromps. Fuftice 232. a. or of the
juftices. - Lamb. Lib. V. cap. 2.

As to the jurifdittion in general both agree, that in either
of thefe general {eflions of the peace they may proceed touch-
ing thofe. matters, that are within their commiflion, as to
take indiGments, try felons, Ue.

But by particular alts of parliament {ome things are limi-

ted to the quarter-feflions, and cannot be proceeded in at
other general feffions, as 5 ¢ 6 E. 6. cap. 14. for ingrofling,
t H 7. cap. 7. hunting, 2 & 3 P. & M. cap. 8. highways, 5
Eliz. cap. 9. perjury, sElzz cdp. 12. licenfing badgers, 7 E. 6
cap 5. wines, and divers others, de qm[zm vide Lamb Lzb IV

Lo, ‘ . .

PThefe quarter-{eflions were by feveral alls of parhament
appointed to be held 4t feveral times; by 25 E.3. ¢ap. 8. at
the Ammunciation, St. Margarer, St. Michael, and St. Nicholas.

By 36 E. 3. cap. 12. within the uias' of Epiphany; within
the week of Lenst, between Pemtecoff -and Mzdfummer, within

eight days of Sr. Michael.
| By 12 R. 2. éap. 10. the feflions are fet at liberty, viz. to
be held every quarter of the year at leaﬁ only Mzddlefex is
excepted by 14 H. 6. cap. 4.

By the flatute of ‘2 H. 5. ¢ap. 4. in the firft week after ’
st. Mzcbael Epiphany, claufe of Eaftfer, and tranflation of St
Thomas the martyr. '
~ By the ftatute of 33 H 8 cap.10. the Tie[day after Eafler
weekt is expounded to be in the week after Claufum Pafche,

for the feflions to be held ; yet Claufums Pafeche or Low-Sunday
is the firft day of that week

The ftrick regular expofition of the ftatute of 2 H. 5. for
the week after Mzcbazelmzzs, e, 18, that if Michaelmas fall upon

the Sunday or Monday, the: quarter-feﬁlons in {tri¢tnefs thould
be held in the enfuing week, and net the {fame week.

Vol IL . N | Yet
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Yet it is very plain, that the quarter-feflions are varioudly
held in {everal counties, fome at one day, {fome at another,
yet it hath been ruled, that thefe are each of them good
quarter-feflions within the feveral alls that relate to quarter-
{eflions; for thefe alls, efpecially that of 2 H. 5. 1s only
dire&tive and in the affirmative, and therefore, tho the
feflions are held at another day according to the general
direction of the flatute of 12 R. 2. yet they are quarter-
{eflions.

Nay in Middlefex, where by the ftatute of 14 H. 6. there
are regularly but two {eflions, yet they may hold quarter-
{eflions (as indeed they do,) in that county: tho thefe {eflions
are not precifely held at the times prefixed by 2 H. 5. yet
they are quarter-feflions, if held quarterly ; and fo it was
agreed by the juftices upon a late act (¢) this feflion of par-
liament for the taking and fubfcribing the oaths of f{upre-
macy.
~IL I fhall now proceed to fome few obfervations touching
the power of particular juftices of peace by virtue of their
firft Afionavimus in the commiflion, which makes every par-
ticular juftice a juftice of peace, and gives him power to cons
ferve the peace. |

Concerning their power to bail or commit perfons broughe
before them for felony wvide infra in capite de bail & main-
" prife (f), & nota flasus. 34 E.3. eap.1. O alia fatuta.

They are to execute their authority as jultices of peace
within the county, wherein they are juftices.

If a juftice of peace live or be out of the county, wherein
he is juftice, he cannot by his warrant fetch a perfon out of
the county, whereof he is juftice, to come before him in the
co}mty, where he is. 13 E. 4. 8. b. Plowd. Com. 37. a. Platt’s
cafe.

He cannot do a judicial alt out of the county, wherein
he is a juftice of peace, as take recognizances, take exami-
nations, commit offenders, ¥e but he may do a minifte-
vial all, as to examine a party robbed, whether he knows

2 the

{e) 25 Car. 2. cap. 2, (f) cap. 15,



Hiftoria Placitorum Corone.  §i

the felons according to the ftatute of 27 Elig ¢ip.13. H 6.
Car. 1. B. R. Helier's cale, Croke, p. 211, 212. yet quere of
recognizances and examinations, for they are alts of volun-
tary jurifdi€tion, and therefore it {feems may be done out of
the county, as well as a bithop may grant adminiftration,
inftitution, or orders out of his diocefe : Buit indeed impri-
{foning of a perfon for not giving recognizance, or cornmit-
ting a perfon for a crime are alts of compulfory jurifdiltion,
and may not be exercifed out of his county (g).

Yet {uppofe a man be a juftice of peace in London and
in Middlefex, as the recorder 1s, whether he may not com-
mit a perfon in Middlefex brought out of London or € conver/o,
it feems it hath been always praltifed, for he is in commif=
fion m both places. | :

If 4. commit a felony in the county of B. where he lives,
and goes into the county of C, and is there taken, a juftice
of the peace of the county of C. may take his examination
and informations in the county of C. tho the felony were
committed in the county of B. yet guere, whether upon his
arraignment in the county of B. thofe examinations can be
given in evidence, I have not allowd them, becaufe tho he
may commit and examine and give an oath to the informs
ers, yea and bind them over to give evidence or commit
them, yet that is but for neceflity of preferving the peace,
for he hath really no jurifdiftion in the cafe.

And note the cuftom of London enables the juftices of
gaol-delivery to {it at Newgate, which 1s in London, both for
Middlefex and London, but the jultices of the peace for Mids
dlefex {it only in Middjefex, and the juflices of the peace
for London in London.

By

(z) By o Ges. 1. ¢ap. 9. §.3. “1If a * adjoining, that is a county of itfelf;
& juftice happen to dwell in any city or ¢ provided, that no power is thercby
« other precinét, that isa county of it “ given to the juftices for the county at
« felf, fituate within the county at large, * large to hold their feffions in citics or
« for which he fhall be appointed a * towns, that are countles of themfelves,
« juftice, tho not within the faid coun- * nor to juftices, fheriffs; conftables, or
¢ ty, he may grant warrants, take exa-  other peace-officers of the county at
¢ minations, and make orders for any * large to at or intermeddle in any
< matters, which any one juftice may ¢ matters arifing within fuch cities or
¢ a&t in at his dwelling-houfe, tho out * towns, otherwife than as if the faid

¢ of the county, whereof he is appointed ¢ a¢t had never been made,
« a juftice, and ia fome city or precinét

-
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By the ftatute of 1 & 2 Ph. &9 Mar. cap. 13. they ought
to take the examinations of felons (without oath,) and the
informations of accufers or witnefs (upon oath,) and return
them to the juftices of gaol-delivery.

And thefe examinations may be read as evidence againft
the prifoner, and {fo may the informations of witneffes ta-
ken upon oath, if they are dead or not able to travel, for
they are judges of record, and the ftatute enables and re-
quires them to take thefe examinations ; but then oath- is
to be made in court by the juftice or his clerk, that thefe
examinations and informations were truly taken. -

If 4. bring B. before a juftice of peace for fufpicion of
felony, if he can teftify materially againft him, he may
bind him over to profecute, and, if he refufe, the juftice may
commit him. o

The juftices of the peace have juri{diction of felonies ari-
{ing within the verge. 4 Co. Rep. 46. a. Wigg's cafe.

The juftices of the peace i their feflions may proceed to
outlawry in cafes of indi¢tment found before them, and
that by the common law ; and in cales of popular actions
may proceed to outlawry by the ftatute of 21 Fac. cap. 4.

But they cannot iflue a capias utlogasum, but muft re-
turn the record of the outlawry into the king’s bench,

and there procefs of capias wilegarum thall iflue.  Dals. p.
406. (h). | ,

4 . ‘ CHAP.
(h) New Edit. #. 672
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CHAP VIL

Concerning the coroner and his court, and
his authority in pleas of the crown.

COroners are of three kinds, wviz. 1. Virtute qﬁfcz’i. 2. Virs
tute carte five commiffionis. 3. Virtute electionis, as the
coroners of counties.

I. The coroner wirtute officii 1s the chief juftice of the
king’s bench, who by virtue of his office is the chief coroner
of England, 4 Co. Rep. 57. b. in cafe de comminaltic de Sad-
lers, and therefore it is there {aid, * That in the time of
“ H. 7. it was refolved, if a man be {lain in open re-
“ bellion, the chief juftice upon the view of his body may
“ make a record thereof and fend it into the king’s bench,
and thereupon the party flain fhall forfeit his laflds and
goods,” which may be true as to goods, but not as to
lands, becaufe none can be attainted after his death but by
alt of parliament.

But of this hereafter.

II. Coroners by charter or coimmiffion or privilege : And
thefe ordinarily were made by gtant or commiflion without
eletion; fuch are the coroners of particular lords of liberties
and franchifes, who by charter have power to create their
own coroners or to be coroners themfelves : Thus the mayor
of London is by charter coroner of London, the bithop of Ely
hath power to make coroners in the ifle of Ely by the char-
ter of H 7. Queen Catharine had the hundred of Cok&
ridge granted to her by the king 35 H. 8. with power to
nominate coroners. 9 Co. Rep. 29. b. Ameredith’s cale,

And therefore by the ftatute of 28 E. 3. cap. 6. where the
pewer of eleting coroners is confirmed to the counties, yet
there is a {aving to the king and other lords, which ought to

make {uch coroners, their {eignories and franchifes, {o that
Vol. IL. 0 the
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the king may grant coroners within certain precinéts, and
lords of franchifes, that have poiwer to nominate coroners by
charter, may ftill do it without eleCtion. ,'

There have been two great precinlls, that by the king’s
grants have power of granting or having coroners, namely
the jurifdi¢tion of the admiralty, and the verge.

As touching the former I have not feen the grant, but I
have heard the lord admiral is either made coroner or hath
power to make themi within his jurifdi¢tion; and of the
death of a man or other articles belonging to the coroner a=
rifing upon the high {ea inquifitioris have been ufually taken
by the coroners appointed by the king or his admiral, and
here the coroners of the county have no jurifdiction.

But of deaths of men happening upon arms of the fea
below the bridges within the bodies of cotinties, as upon
Thames or Severn, e, in fhips there hovering, tho the coros
ner of the admiralty hath jurifdiction," yet it is not exclufive
of the jurifdi&ion of the coroner of the county, who may
inquire in any great river upon thefe articles, where a man
can {ee from one fide to the other, 8 E. 2. Ciron. 390. Only
the inquifitions taken before the coroner of the admiral are
returned before the commiflioners upon the ftatute of 28 H. 8.
cap. 15. 'The inquifition before the coroner of the county
is to be returned before the commiflioners of gaol-delivery
for the county.

_The other great jurifdiction is the coroner of the king’s
houfe ufually called the coroner of the verge; who it {eems
antiently was appointed by the king’s letters patent, but by
the ftatute of 33 H. 8. cap. 12. the granting thereof is fet-
tled in perpetuity in the lord fleward, or lord great mafter of
the king’s houfe for the time being.

Antiently the coroner of the verge had power to do all
things within the verge belonging to the office of the coroner
exclufive of the coroner of the county; but becaufe the
king’s court was moveable often, by the ftatute of driculs Juper
cartds, cap. 3. () it s ordaind, that of the death of a man
the coroner of the county thall join in inquifition to be ta-

1 ken
(@) 2 Co. Infliz. p. 550,
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ken thereof with the coroner of the king’s houfe, and if it
happen it cannot be determind before the fteward, procefs
and proceeding fhall be thereupon had at common law.

But yet in that cafe of death within the verge the coro-
ner of the county cannot take an inquifition without the co-
roner of the verge; and if he doth, it is void ; but if one
perfon be coroner of the county and alfo of the verge, the
inquifition before him is as good, as if the offices had been in
{everal perfons, and taken by both.

And tho the court remove, yet he may proceed upon
that inquifition, as coroner of the county. 4 Co. Rep. 45 &
46. Wige’s cale.

But if a murder or manflaughter be done within the pre=
cinls of the king’s palace limited by the ftatute of 33 H. 8.
¢ap. 12. then by that ftatute the inquifition fhall be taken
by the coroner of the houfhold, without the adjoining or af-
fifting of any coroner of any county, by twelve or more of
the yeomen officers of the king’s houthold ; and this is en-
aCted to be as {ufficient, as if taken alfo by the coroner of
the county, and the method of the return and proceeding
upon thofe inquifitions before the lord fteward 1s therein des

clared and enalted.

III. The general coroners of counties.

Thefe by the ftatute of Weftm. 1. cap.10. (b), and 28 E. 3.
cap. 6. are eligible by the county in the county-court by the
king’s writ de coronatore eligendo, and {worn by the theriff
for the due execution of their office. F.N.B. 163.

The ftatute of Weftm. 1. direCts they thould be knights,
but that is out of ufe, but by the ftatute of 14 E. 3. cap. 8.
they ought to have fuflicient lands in the county ; and by
the ftatute 28 E. 3. ¢ap. 6. they ought to be lawful and fit
men.

In as much as their office is by eleftion their offices do
not determine by the demile of the king, as fhenfls do.
Dy. 165. a. (%)

And m as much as they are eleted by the frecholders of
the county, if they be infufficient and not able to anfwer

their
(2) 2 Co. Inflit. p. 174 (*) Sce ¢ E. 4. 43. a. in notis ad p. 101,
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their fines and perform the duties of their place, the whole
county fhall be anfwerable for them and their mifcarriages,
and amercements or fines fhall be impofed upon them for
the {ame, (wiz. if upon procefs againit the coroner for his
fine or amercement the theriff return nibil habes,) and pro-
cefs thall go againft the whole county, becaufe elected by
them. 2 Co. Inffit. p. 175.

~ In fome counties there be only two coroners, in {fome
four, in {fome fix, and by the ftatute of 34 ¥ 35 H. 8. cap.
26. 1n each county 1n Wales, and in Cheffer two. |

It there be above two coroners in a county, and a writ is
direCted coronatoribus, tho one die, yet as long as the plural
number remams a return by the coroners 1s good ; but if
there be but only one furvivor, he cannot execute the writ
and return it till another be made. 14 H. 4. 35.4. 31 4fiz.
20. But if there be two coroners in a county or more, one
may execute the writ, as in cafe of an exigent, but the re-
turn muft be in the name of the coronarores. 14 H. 4. 34. b.
per Hank. 39 H. 6. 41. ‘

But tho there be many coroners in the county, an inquifi-
tion fuper vifum corporis may be taken by any one of them.
Stamf. P. C. p.53. a. |

As coroners may be elected by writ de coronatore eligendo,
{o they may be amoved for realonable caufe, and new ones
chofen in their room by writ.

And altho that caule be not traverfable, 5 Co. Rep. 58. b,
yet if it be falle, he may have a fuperfedeas to that new wri,
F. N. B. p. 163. | |
~ Thus far concerning the conflitution of thefe officers and
their different kinds, now touching their juri{diction and
proceeding.

Before the ftatute of Magna Carta, cap. 17. (¢) the coroner
held pleas of the crown, by that ftatute nullus vice-comes, con-
ftabularius, coronator vel alii ballivi noftri teneant placita coro-
ne, fo that thereby their power in proceeding to trial or
judgment m pleas of the crown is taken away. |

1 But
(c) 2 Co. Inflir. p. 3-.
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But yet they retaind a jurifdiCtion fhll as to matters of
inquiry, taking of appeals, &c. all which is {et down at
large in the ftatute of 4 E.1. ftyled De officio coronatorym, tiz.
1. Of the death of a man, whether by felony, misfortune,
e viz. de fubitd mortuis. 2. Of treafure-trove. 3. Of ap-
peals of rape. 4. Appeals de plagis & mabemio. 5. Of deos
dands. 6. Of wreck of the fea, and ~. By fome, of breach
of prifon (). I fhall reduce them to thefe four, viz.

1. His power to take mquifitions fuper vifum corporis. 2. His
power to take appeals. 3. His power to take the accufation
of an approver. 4. His power to take abjuration.

I. For inquifitions. o

Regularly the coroner hath no power to take inquifitions;

but touching the death of a man and perfons [ubitd mortuis,
and {ome {pecial mcidents thereunto.
- If any perfon die fuddenly, tho it be of a fever, and the
townthip bury him before the coroner be fent for, the whole
townthip fhall be amerced. Iiin. North. Coron.329. Nota, this
cafe is mifprinted, I have feen an antient tranfcript at large
of the Fer of North'ton, and pertifed this very cafe, which i
libro meo f.52.b. is moru? de feyme, viz. ftarved by hun-
ger, for tho a man dies {fuddenly of a fever or apoplexy or
other vifitation of God, the townfhip fhall not be amerced,
for then the coroner thould be fent for in every cale ; but
if it bé an unnatural or violent death, then indeed if the cc-
roner be not {ent for to view the body, the town fhall be
amerced.

And {o it is if the vill leaves a body, that died of a vio-
lent death, above ground unburied, the townthip fhall be
amerced. 3 E. 3. Coron. 339. and the amercements in thefe
cafes may be fet upon the prefentment of the grand inqueft,
or upon the prefentment of the coroner. ’

But if a prifoner in gaol die a natural death, yet regularly
the gaoler ought to fend for the coroner to inquire, becauie
it may be poflibly prefumed, that the prifoner died by the ill
ufage of the gaoler. |

Vol IIL p ’ - And
(4) Vide Coron. p. 435,
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And if this death happen in the king’s bench, the clerk
of the crown, who is the coroner for that court, is to view
the body. 3 E. 3. Coron. 292. & E. 2. Coron. 421.

If the coroner have notice and come not in convenient
time to view the body and take his inquifition upon the death
of him, that thus dies {uddenly, and therefore upon a pre-
{entment by the grand inqueft of a death by mifadventure,
if the like prefentment be not found in the coroner’s foll,
he fhall be fined and imprifond. 3 E. 3. Coron. 292.

And by the ftatute of 1 H. 8. cap. 7. he fhall forfeit forty
thillings for every fuch default, and the juftices of the peace
and juftices of aflife have power to inquire of thofe defaults,
and this without any fee to be taken by the coroner. But
by the ftatute of 3 H.7. cap. 1. If the coroner be remifs, and
make not inquifitions upon perfons flain, or do not return
the fame to the next gaol-delivery, he is to forfeit 5 L for
every defaule. ,

The coroner cannot take an inquifition but upon the view
of the body, and if he doth, fuch inquifition is void ; and
the reafon is, becaufe oftentimes much of the evidence ari-
{eth upon the view, for the mquifition ought to contain the
manner of his death, the place, length and depth of the
wound, Ue.

And therefore tho where there are many coroners, one
may take the inquifition. Stamf. 53. 4. yet it cannot be
done by deputy, for by the ftatute of Exon 14 E. 1. the co-
roner is to view the body and take the inquilition in his own
perfon. Crompt. Fuftice, f.227. a.

And therefore if the body be buried before the coroner
come, tho the coroner ought to record it, and the townthip
fhall be thereupon amerced, as before is {aid, yet the coroner
ought to take up the body and take his view thereof, if there
be any poflibility of it, and therefore the body hath in fuch
cafe been taken up fourteen days after, and an inquifition
th?reupon taken. 2 R.3. 2.4 21 E. 4. 70, 71. Wingfeeld’s
cafe.

And therefore if the coroner take an inquifition without

view of the body, he may take a fecond inquifition fuper

2 Vifum
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vifum. corporzs, and that fecond inquifition is good for the
firft wes abfolutely void. 2 R.3.2. 21 E. 4. 70.

But if a coroner take an mqu1ﬁt10n fuber vifum corporis,
and after this another coroner take an inquifition upon the
fame matter, the fecond inquifition is void, becaufe the firft
was well taken. M. 6 R.2. Coron.107. Crompt. Fuftic.229. b.

If a coroner take an inquifition fuper vifum corporis (a3

upon a felo de fe,) and that is {fent into the king’s bench and
qudﬂled the coroner may take a new mquﬂmon [uper vzfum
Corport 15.
" But upon a {iirmife, that the coroner ought to have found
him felo de fe and hath not, there thall be no melius ingui-
rendum direCted to the fheriff'; I have known it often denied,
and it was held it was \Vlthlll the reftraint of the ftatuts 28
E.3. cap. 6.

But poflibly a commiffion or writ may iffue for the ir-—
quiry of the goods of a felen not mentiond in the coronex’s
inquifition. i

If the coroner do not inquire of a felo de fg or of any
other fudden deach, the juftices of the peute or oyer and zer-
miner may inquire thereof, and fo may the juflices of the
kmg s bench, but then that prefentment is traverfable ; bur
it 1s held that the prefentment of the coroner of a felo de fe
is not traverlable, de quo fupra Part 1. cap.31. p. 414. Co. P. C.
cap. 8. pi 53

When notice is given to the coroner of a mifadventure,
he is to iflue a precept to the conﬁable of the four or fix
next townﬂups to return a competent number of good and
lawful men of their townfhips, wiz. twelve at lesft to make
an inquifition touching that matter. 4 E. 1. Officium coronas
toris.

If they make not a return, of the jurors returned appear
not, their defaults are to be returned by the coroner, and the
conftables or jurors in default thall be amerced before the jus
flices in eyre antiently, but now before the juftices of gaoi-
delivery.

But if the jurors appear, by Crompt Fuftice, f.225.b. they
are not challengeable by either party.

Yot
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Yet in Mich. 4 Car. B. R. Sir William Withipole's cale by the
greater opinion of all the judges of England the ftatute of
11 H. 4. ¢cap. 9. extends to inquifitions before the coroner,
and that if in an inqueft before the coroner one of the ju-
rors be outlawed, tho but of trefpafs, this is a good plea to
a coroner’s inqueft of murder. Cro. p. 134.

The jury is to be {worn and charged to mquire upon the
view of the body how the party came by his death, whether
by murder by any perfon, or by misfortune, or as felo de fe.

In {uch cafes, where the coroner’s inqueft is conclufive, (as
it is commonly held in the cale of felo de fe,) the coroner
muft hear evidence as well againft the king’s intereft as for
it, and that upon oath, for there is né perfon to be con-
demned to death, but only the fa&t ta be inquired into.

And {o it was ruled in Barclaie’s cale who drowned
himfelf, and the coroner would not admit witnefles to prove
him to be #on compos mentis at the time, but fhut them out,
and only took witnefles for the king ; and for this caufe the
coroner was reprehended by the court of king’s bench, and
the inquifition {et afide and not {ufferd to be filed, and a new
inquifition taken, whereby it was found he was #non compos,
for in this cafe there was no perfon put to anfwer; de hoc
vide [upra Part 1. p.415.

But it hath been held, that if a perfon be kild by another
perfon, and it be certainly known that he kild him, the jury
muft hear evidence only for the king ; and whether the kil-
ling were by malice or without malice, nay tho it were {uch
a killing as 1s juftifiable, as an officer killing one that af-
{aults him in doing his office, yet the inqueft muft find it
murder, becaufe the party fhall be put to anfwer, and upon
not guilty pleaded the whole matter will come to be tried by
the petit jury, where the evidence of both fides may be
openly heard in court, and {uch direftion given as the nature
of the falt requires, viz. to be murder, manflaughter, or
per infortunium : and thus it hath been commonly practifed
of later years.

" But it {feemeth to me, that this is neither reafonable nor
agreeable to law or antient ufage, but is a novelty as to the
| 2 cale
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cafe of theé coroner’s inqueft, tho it may be and is reafon-
able and fit in cafe of an indi¢tment by the grand inqueft of
the county, for thefe reafons. 1. Becaufe the cotoner’s in-
queft is to inquire siuly (¢) quomodo ad wiortem devenit, and is
rather for information of the truth of the fact as near as the
jury can affert it, and not for an accufation. 2. Becaufe
tho the prifoner may be artaigned tipon the coroner’s in-
queft, if it find it murder or manflaughter, yet neither the
court nor the profecutor is concluded by it, but a bill of
murder may be preferd to the grand inqueft, and upon that
new prefentment the party may be arraigned and tried, tho
the coroner’s inqueft arife only to manflaughter, of it may
be to fe defendendo or chance-medley. 3. And accordingly
the antient praltice hath been for the coroner’s inqueflt to
find the matter as they judge it was: wide 26 Eliz. Crompr.
Fuftice, f. 28. a. Holmes's cale, Coke’s Ensries 353. b. and very
often in the antient Irers of E. 2. and E.3. de quo fupra.

And therefore the difference of the penning of- the alt of
18 2 P. & M. cap. 13. touching the examinations taken by
the juftices of the peace and the coroner is oblervable: The
juftices of the peace are to put into writing the informa-
tions againft the felon of the falt and circumflances there-
of, or fo much thereof, as fball be material to prove the
felony 5 but the coroner is to put into writing the effect of
the evidence given to the jury before him being material, with-
out laying fo much as is maserial to prove the felony, but
the whole evidence given, whether to prove or difprove the
felony ; and all this evidente is to be upon oath before the
coroner’s inqueft, whether it make for or againft the prifo-
ner ; but indeed when the prifoner is to be tried upon that
indi€tment or the indiCtment of the grand inqueft, thofe
witnefles, that acquit the prifonrer, are not to be heard upon
oath at his trial, unlefs the profecutor defire it (f). .

Vol. IL Q So
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(&) Why fhould not this argument” (f) This was indeed the praéice, tho un-
hold as well in the cafe of an indi&- fupported by any authority in law ; but
ment by the grand inqueft, fince they now by 1 4wn. cap. 9. the witnefles od
are likowife by their oath 70 prefenr the  the behalf of the prifoner in all trials
trarh, the wwhole tritrl, -nnd nathing bus  for treafon or fclony are to give evidencs
the Yrurh? vice infra p.o1ss. uptn Ovth.
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So that I do conceive the coroner’s inqueft ought in all
cafes to hear the evidence upon cath, as well that which ma-
keth for, as that which maketh againft the prifoner, and the
whole evidence ought to be returned with the inquifition.

Now {udden violent deaths, which are all within the cos
roner’s office to inquire, are of thele kinds. 1. Ex vifitationé
Dei. 2. Per infortunium, where no other had a hand in it,
as.if a man fall from a houfe or cart. 3. By his own hand,
as felo de fe. 4. By the hand of another man, where the
offender is not known. 5. By the hand of another, where
he is known, whether by murder, manflaughter, fe defen-
dendo, or per infortunium.

1..1f the inqueft find that he died ex wifiratione Dei, there
is no more to be done, only the inquifition together with
the examinations are to be returned to the next gaol-delivery
by the flatute of 3 H. 7. cap. 1.

~ 2. If the inqueft find the death per inforsunium fimply, as
by a fall, ¢ then the coroner is to take the examination
and return the fame with the inquifition to the next gaol
delivery, and to inquire of the deodand, and the value, and
in whofe hands, and to feize and deliver the {ame to the
townthip to be an{werable for the fame to the king by the
ftatute of 4 E. 1. De officio coronatoris.

But if the perfon were drowned in a pit, the coroner fhall
command the vill to ftop it, and if it be not done, the vill
fhall be amerced in ¢yre, or before juftices of gaoldelivery.
8 E. 2. Coron. 416.

And nore, that in no cale the coroner fets any fine or as
mercement, as for non-appearance of juries or confltables,
efcapes of townthips, Fe. but only prefents it to the next
jultices in gyre, or now to the next gaol-delivery, and they
mmpole the fine.

3. If the inqueft find a man felo de fe, they ought to find
the {pecial matter, and alfo what goods and chattels he had,
of what-value, and feize and deliver the fame to the town-
fhip to be anfwerable to the king or his almoner, or the
lord of the franchife, to whom they belong, and fhall bind
over the firft finder of the body to the next gaol-delivery.

! 4. If
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4. If the party be flain and the felon is not known, they
are to find their inquifition accordingly, and fhall bind over
the firft finder of the body to the next gaol-delivery, and
return his examinations together with kis inquifition by the
ftatute of 1 T 2 P. Y M. cap. 13. |

And note, that the antient manner of inquiry in this cafe,
whether by the coroner or juftices in eyre, was, 1. Quis pri
wsus inventor ¢ 2. An male creditur 2 if {o, then if he were
prefent, he might be arraigned ; if ablent, they werit on to the
outlawry againft him ; but if they anfwerd non male credi:
tur, then he was dilcharged. 35 H. 6. 15. 4. B. Confpiracy 4.

5. But if' the perfon was {lain, and the party that did ic
was known, and the inquifiion found himi guilty of the death;
or that he died by his hand, there were thele proceedings,
namely, | A

The inqueft were alfo to inquire of all, that were prefent,
aiding, and abetting, -

They thall alfo inquire of all acceffaries before the fad,
but they cannot inquire of acceffaries after (*), and therefore a
prefentment of a fugam fecit upon an acceflury after is void.
Stamf. P. C.183, 184. 4 H.7.18. 5. |

If they find a2 man guilty as principal or as acceflary bes
fore, they are alfo to nquire whether he fled for the {ame,
for if the party be acquit upon his trial, nay tho the petit
jury upon his trial find him not guilty, nor that he fled, yet
this inquifition befote the coroner fhall caufe a forfeiture of
his goods, for it is not traverfable. Dy. 232. 5. Stamf. P. C.
po183. b (F).

If a party be found guilty by the coroner’s inqueft, or that
he fled, they are allo to inquire of his goods and chattels ;
and by the antient law the coroner was prefently thereupon
to {eize and inventory his goods, and deliver them to the
villata to be anfwerable to the king for them, as appears by
the ftatute of 4 E.1. how far this is alterd by the ftatute of
1 R.3. eap.3. vide que fupra Part 1. cap.27. p. 363.
~ But it feems, that if there be a prefentment before the
coroner of a fugam fecit, the ftatute of 1 R. 3. takes no place

as

(*) Vide Port 1. p. 416. in notis. (1) Vide Part 1. 1 365 & p. 417,
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as to that, becaufe, whether conviékt or acquit, the fugam fecit
ftands as an unavoidable forfeiture, and therefore the coro-
ner may without quettion feize the goods {o found by inqui-
{ition tipon a fugam fecit, and commit them to the cownthip.’

If the perfons, that are found guilty by the mnqueft, be ta-
ken, the coroner may and muft commit them to the theriff,
and he is to fend them to the gaol by the ftatute of 4 E. 14
But if any were prefent and found not guilty, the coroner
was to bind them over to the next gaol-delivery by the {ame
ftatute, and to record their names in his roll : "This was to
the mtent,  that if farther evidence was dilcoverd againfk
them, they might be there proceeded againft, if not, then
- they might be ufed as witneflés; but the ftatute of 1 & 2
P. {g M. cap.13. hath made better provifion;'de quo infra.

If the parties found guilty as principals or acceflaries bes
fore by the coroner’s inqueft be not to be found, the coroner
might proceed to the outlawry agamft them at common
law, guod vide 27 Afiz. 47. viz. by procefs of capias to the
therift ; and if they were returned nom inventi, then they
were demanded at five counties and outlawed :  wide Crompr.
Fuftice, p. 226. b. \ o

But now that coutfe is alterd, and the coroner ought not
to proceed to the outlawry, but is to return his inquifitior
to the next gaol-delivery by the ftatute of 3 H. 7. cap. 1.
and the juftices of gaol-delivery are to proceed againft the
offenders, if in gaol, and if not ingaol, then to certify the
mnquifition into the king’s bench, and there procefs of out-
lawry to go againft them upon that inquifition.

And by the ftatute of 1 2 P. & M. cap.13. the coroner
is to take the examinations againft the principals and accef[s-
ries before, and put them i writing, and bind over witnefles
by recognizance to the next gaol-delivery, and then to return
their examinations, recognizances, and inquifitions upon pain
of 40 s. for every default.

In cale of an indi@ment of murder or manflaughter by
the grand inqueft, if the prifoner appear, plead, and be ac-
quitted by the petit jury, they fay fo and no more, only
they inquire of the flight.

1 ‘ Buz
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But if a perfon be found guilty by the coroner’s mqueﬁ
and plead and be acquitted, yet in as much as the coroner’s
mqueﬁ have found that he was kild, the court g1v€s credit
to it, and therefore the petit jury muﬁ allo give in; who it
was that kild him, which {erves as an mdl&meqt againft
that other perfon, 13 E. 4.3. 4. 14 H.7. 2. b and commonly
if they cannot tell, they gwe in {ome fiflitious name as Fobn
a-Noke, which ferves the turn. '

If there be an inquifition of manflaughter or murder, and
alfo an indi¢tment by the grand inqueft of the fame of-
fenfe, and he is arraigned and found not guilty upon the
indi€tment by the grand inqueft, yet it is neceflary to quath
the other inquifition or arraign the party upon it, and he 1s
to plead auterfozts acquit, or not guilty, and fo be acquit upon
that alfo, for it otherwife ftands as a record agqmﬁ him,
upon which he may poflibly be outlawed.

But if both indiétments be of the {ame nature and for
the {ame offenfe and be good, he may be arraigned and tried
uPon both at once.

the ftatute of Weftm. 1." ¢cap. 10. the coroner was to
take nothing fot the execution of his office touching the
death of a man.

But by the ftatute of 3 H. 7. eap. 1. in cafes of murder or
manflaughter he was to have the fec of 135 44d. out of
the goods of the felon, or out of the amercement fet upon
the townfhip for an efcape.

But by the ftatute of 1 H. 8. cap. 7. for an inquifition
upon the death of a man by fimple misfortune or mifadven-
ture, he is to take nothing upon pain of forfeiting forty
thillings.

i. By what hath been before faid it appears, that the core-
roner hath power to take an mqu;ﬁtwn of felony of the death
of a man, and likewife of certain incidents thereunto. 1. Of

acceflaries before the faél, but not of acceflaries after. 2. Of
the efcape of the manflayer, that thereupon the townthip
may be amerced, which 1s farther confirmed by the ftatute
of 3 H.7. cap.1. 3. Of his flight. 4. Of his goods and
chattels : But he hath no power to take an inquifition of any
Vol IL R ~ other
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other felony, tho in fome cafes he hath power to take -
peals of other matters, as fhall be {aid hereafter. 2 Co. Infbir.
p.32. Only by cultom in Northumberland the coroner hatlt
power to mquire,of other felonies. 35 H. 6. 27. b

~ But it is faid, that he may take the confeflion of him, that
breaks prifon, and upon his record thereof the party fhall
be hanged. 8 E. 2. Coron. 435. N

2. But altho he hath power to take an inquifition touching
the death of a man; it muft be fuper vifum corporis, and not
otherwife. -

And therefore in antient times if a man were hurt in the
county of 4. and died in the county of B. the coroner of
‘the county of B. could not take an inquifition of his death,
becaufe the ftroke was not given in that county, nor could
the coroner of the county of A4. take an inquifition, becaufe
the body was in the county of B. but they ufed to remove
the body into the county of 4. and there the coroner of that
county to take the mnquiition. 6 H.7.10. 4. B

But this would not avail, till the ftatute of 2 & 3 E. 6. cap.
24. gave a remedy in this cafe by indicting and trying him
in the county where he died.

But if he were ftricken and had alfo died in the county of 4.
and the body had by {fome means been after removed into
another county, he ought to be removed into the county of 4.
where he was ftricken and died. ,

3. That altho he might take an indi¢tment of death, and
at common law proceed to outlawry, yet by the ftatute of
Magna Carta, cap. 17. he was difabled to hear or determine
that felony, or to make execution upon the outlawry. |

4. But tho the coroner could not take any inquiition but
fuper vifum corporis, yet'in {fome cafes, that were not felony,
he might take an inquifition, as 1. De Thefauro invento. 2. Of
wreck and royal fith. 3. And it feems he had a power to
attach a perfon, that had dangeroufly wounded another, and
that not only upon an appeal of mayhem, but alfo ex ¢ ficio,
as a thing tending to danger of death ; quod vide 4 E. 1. D
officio coronatoris.

4 And
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And thus far touching inquifitions before the coroner.

II. The {econd thing, wherein the coroner’s power lies, is
taking of - appeals, namely appeals of murder, appeals of rob-
-'bery, appeals of rape, appeals de plagis & mabemio ; and this
appears by the ftatute of 4 E. 1.. De coronatoribus.

Thefe appeals can be taken only of falls done within the
county, whereof he is coroner. Stamf. P. C. f. 63. a.(g).

* This appeal is,to be by bill in proper perfon, and before
the coroner and fheriff : vide flas.3 Ho7. cap. 1.

But yet the coroner 1s the principal judge, and therefore a
certiorari to remove fuch a bill may be,to the coroner alone.

4 H 6.16.4. Dy. 222. b or to the coroner and theriff, be-
caufe by the ftatute of Weftm.1. cap. 10. the theriff hath a
counter-roll. 38 E. 3. 14.b. Regifter 284. 4. Dy. 223. 4. But
not to the fheriff alone neither for appeals nor outlawries,
unlels in London. Dy.317. a.

- Altho by the ftatute of Magna Carta, cap. 17. the coroner
cannot determine the appeal, yet he may do thefe things.

. He may record the nonfuit of the plaintiff in an appeal
by bill betore him. 22 Afiz. 93. 2. He may award a capias
and aligs to the fheriff, and may thereupon demand the de-
fendant at five counties, and outlaw the defendant. 22 Afiz.
97. tho Stamford make a doubt of it, Lib. IL cap. 14. f. 6 4.a.
and thinks that the appeal muft be removed by certiorari
into the king’s bench, and there only procefs of outlawry can
iTue ; but when the appeal is {ued before the coroner and
theriff, to have the appeal determind it muft be removed
into the king’s bench by cersiorari.

1II. The thxrd power of the coroner is to take the accufa-
tion of an approver, namely when a perfon is indited before
juftices of gaol-delivery or in the king’s bench for any felony,
he may confefs the offenfe, and 1mpeach or accufe or appeal
others of felony, and thereupon the court afligns him a co-
roner to take his confeflion.

The coroner upon an appeal by an approver may take an
appeal of the approver againft any perfon for any felony or

trealon
(8) & 52.0.
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treafon committed in the fame county, or in any other
county. 29 E. 3. 42. Coron. 462.

If the appeal be in the {ame county, it {feems the coroner
may make a precept to the fheriff’ to take the perfon ap-
peald ; but if he be only a coroner of a franchife, it feems
he may make a precept to the theriff to attach him, guere ;
but howf{oever he cannot make a precept to the bailiff of the
franchife, becaufe the bailiff of a franchife cannot execute a
procefs within his franchife, but by the precept of the theriff.
29 E. 3. 42. Coron. 46 2.

And therefore it {eems in that cafe he muft return the
appeal before the judge of gaol-delivery within the franchife,
and he may make procels within the franchife to the fhe-
riff ; vide the cale of Ely 29 E.3. 41. b. quare, how the u-
{age is there, viz. whether the judge makes procefs out of
the liberty, and to whom. ‘

But it the appeal be of a felony or trealon out of the
county, the fame muft be removed or certified to the jutices
of gaol-delivery, and they may make procefs into any county
of England to take the perfon appeald ; and fo the cafe of
an appeal by an approver differs from the appeal by a perfon
grieved. 5 H. 5. Coron. 437. 29 E.3. 42. Corom. 462. Siamf.
P.C. Lib. 1. cap. 52. f. 53. ' .

IV. The fourth power of the coroner is to take the confef-
fion of a felony by a felon, tho the felony were committed in
any forein county, and to take his abjuration. Stamf. f. 5 3.

But by the ftatute of 1 Fac. cap. 25. continued by 21 Fae.
cap. 28. the whole bufinefs of fanCtuary and the abjuration
before the coroner relative to fanﬂuary 15 taken away ; and
therefore it is needlefs to repeat the office or power of the
coroner in relation to fantuary, Co. P. C, cap. §1.

4 CHAP,
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CHAP IX
Concerning the theriff, bis power in pleas

of the crown, as well by commilffion, as
in bis Turns.

HE power of the fheriff to hold pleas of the crown,

as well as the coroners and other the king’s bailiffs, is
reftraind and taken away by Magna Carta, cap. 17. recited in
the former chapter.

Yet after that ftatute he had power to receive inditments
and prefentments of felony, tho he had not power to deter-
mine them.

And this power was of two Kinds, viz; {pecial by virtue
.of a fpecial ‘writ or commiflion, and general or virtuse officii
in his Turn.

The former of thele powers virtute brevis or commiffionis
continued in ufe till the ftatute of 28 E.3. cap. 9. and by
that ftatute all former commiffions and \Vl'ltb of that nature
are repeald, and enalled, that for the future no {uch coms-
miflion or commiflions fhall be granted.

And therefore H. 37 Eliz. B.R.-where the coroner found
a death per infortunium, and it was {urmifed for the king, that
he was felo de [e, and a melius inquirendum prayed to the
fheriff ; ruled that none fhould iffue, becaufe contrary to the
ftatute.

The latter power of the fheriff is wvirtute officii, and this
{till continues in the fheriff, namely, that he hath power in
his Turn to take inquilitions of felonies, that were felonies at
common law ; but the fheriff cannot take any inquifition of
any felony created by alt of parliament, unlefs the fzme act
likewife give him jurifdiCtion; and therefore the fheriff in

his Turn cannot take an inquilition of rape.

Vol. II. S This



70 Hiftoria Placitorum Corone.

This court is a court of record, and the fheriff or his
fteward or clerk is judge in it, the ftyle Placita coram vice-co-
mite coms’ S. in Turno. :

The indi¢tments taken here have thefe requifites.

1. That the courts be held infra menfem Pafche, & menfem
" Michaelis by the ftatute of 31 E.3. eap.15. or elle they lofe
their turn for that time, which hath been expounded their
court fo held for that turn only fhall be void. ~ Stamf. P. C.
f84.b. 6 H17. 2.4 38 H6.7.a ’ |

2. The indiétment muft be under the feals of the in-
diCors, and by twelve jurors at leatt by the ftatute of Weftm. 2.
cap. 13. (a). And by the ftatute of 1 E.3. eap.17. it muit
be by rolls indented between the fheriff and the indiftors,
(which laft ftatute extends alfo to leets and franchifes,) other-
wife the indi€tments are void ; and one of the indiftors
muft {hew one part of the indenture to the juftices, when
they come to make deliverance. |

3. By the flatute of 1 R.3. eap. 4. the indictors in the
therift’s Tirn muit have 2075. frechold, or 265 8 4. copy-
hold, and be of good name, otherwile the fheriff or bailiff
thall forfeit 40 5. and the indiétment is void.

And therefore if any be arraigned of felony upon fuch
an indi¢tment, he may plead, that one of the indiftors had
not 20 s. frechold, nor 26s. 8 4. copyhold ; fo that when it
is faid it fhall be void, it muft be intended void by plea, for
if the prifoner except not to it upon his arraignment, he is
concluded by that omiflion. ,

Upon thefe indictments of felonies in the fheriff’s Turw,
tho they could not proceed to hear and determine them b
reafon of the ftatute of Magna Carta, cap. 17. yet the fheriff
- did commonly make out procefs or precepts in nature of ¢z

pias to arreft the parties, as appears by the ftatute of Weftm. 2.

cap. 13.

But now by the flatute of 1 E. 4. cap. 2. their power of
making out procefs upon thefe indi®ments is taken away,
as well in cafe of inditments of felony, as other mifdemea-
nors within their cognizance ; but they are to deliver all fuch

2

2 prefent-
() 2 Co. Infiit, £. 337,
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prefentments and indiétments to the juftices of the peace at
their next {eflions, who are to make out procefs thereupon,
and hear and determine them; but if the original prefent-
ment were not within -the jurifdi¢tion of the Turs, the juftic
ces of peace ought not to proceed upon {uch indi¢tments, tho
removed before them. 4 E. 4.31.4. 8 E. 4.5.0. |

'And what hath been faid touching the Turns of fheriffs is
in a great meafure applicable to leets, mamely they have
power to receive inditments of felonies at common law, but
not of felonies by alt of parliament, unlels {pecially limited
to them. ) |

The ftatutes of Magna Carta, cap.17. 1 E.3. eap.17. ex-
tend to them as well as to Twrws, but not the ftatute of
1 E. 4. and therefore they cannot hear and determine felo-
nies prefented in them, but muft fend their indi¢tments of
felony to the juftices of gaol-delivery there to be heard and deter=
mind, if the offenders are in cuftody, 8 H. 4. 18. 4. Fran-
chife 2. or remove them by certiorari into the king’s bench,
that procefs may be made upon them to an outlawry.

And thus far concerning the ordinary juri{di¢tion, wherein
felonies are inquired of, heard or determind; I have wholly
omitted the courts in eyre, the courts of the ffaple, and the
franchife of infangthief and utfangthief, becaule they are
wholly difufed, and the learning concerning them rather for
curiofity and antiquity, than for ufe in this bufinefs of pleas
of the crown. The jurildiCtion alfo of the royal franchifes of
Ely, Hexam and Hexamfbire, and other particular franchifes
remaining excepted by the ftatute of 27 H. 8. cap. 24. are
but particular jurifdictions, and not fo ufeful for the pleas of
the crown, as for a tra&t concerning the jurifdiftion of
courts. o _ | ,

And thus far touching the ordinary juri{diCtions in cafes
capital.

CHAP.
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CHAP X

Concerning the apprehending or arrefting
of felons and traitors by private per-
fons, and elcapes.

HAving in the foregoing chapters confiderd the feveral
courts of ordinary jurifdiction, where traitors and fe-
lons are to be proceeded again{t, I fhall now defcend to the
confideration of the means and method of bringing fuch of-
fenders to trial, judgment, and execution.

- And herein I fhall obferve this order, firft to confider
thofe courfes, that are preliminary to their arraignment, and
afterwards to confider of their arraignment, and thofe pro-
ceedings, that are {ubfequent thereunto, their trial, judgment,
and execution. | |

Concerning the former, namely the courfes prelimiﬁary
to their arraignment, they are principally thele, wiz. 1. The
arreft or apprehending of them. 2. Their imprifonment or
commitment, and therein of bailing or difcharging them
before indi&tment. 3. Their indi¢tment.

Touching the firlt of thefe, namely their arrefts or ap-’
prehending them.

This is the firft inftance of their profecution, and this s
done either, 1. By private perfons by virtue of the law, or
2. By ofhicers or wvirsute officii, or 3. Upon hue and cry le-
vied, or 4. By warrant or precept virruse precepti.

But before I come to thefe I will confider fomething con-
cerning efcapes of felons, and what punithment liesbupon
them, that permit it, which will open the confideration of
what is every perfon’s duty in this cafe ; and by this efcape
I do not mean efcapes fufferd by theriffs or gaolers, but e-
{capes {ufferd by vills, townthips, or private perfons,

% If
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If there be a murder or manflaughter committed either

in the day or night in an inclofed town, if the murderer be
not taken, the town or city fhall be amerced upon a prefent-
ment thereof, either by the coroners or grand inqueft before
the juftices of gaol-delivery. 3 E.3. Corom. 299. But if it
were a vill not enclofed, there if a murder were committed
within the precint of the vill, tho in the field, and the mur-
derer not taken, if it were done in the night, the vill fhould
not be amerced ; but if it were in day-hght, tho in the e-
vening, the town fhould be amerced. 3 H. 7. cap.1. 3E.3.
Coron. 293. :
And the fame law is if the killing were by a man by
mifadventure, if he efcape and be not taken. 3 E.3. Coron.
302. for tho by the ftatute of Marlebr. cap. 26. that common
fine or amercement called murdrum (*) was not to be im-
poled in cafes of death per inforsunium, yet the amercement
called efcapium took place even in that cafe. Vide Brafton,
Lib. 111. cap. 15.

If the malefaCtor were taken by the townfhip and deliverd
to the fheriff or his bailiff, or to the gaoler of the county,
and then an elcape happen, the townfhip is not chargeable,
but the fheriff or bailif. 3 E.3. Corom.337.

But if he be in guard of the conftable, and the conftable
is bringing him to the gaol, yea tho the gaoler refufed to
take him, if he efcape, it is a charge upon the vill. 3 E.3.
Coron. 346. 10 H.4.7. a. Efcape’8. per Gafeoigne ; nay, tho
in the flight he be flain for neceflity of retaking him be-
caufe he refifts, yet it is an efcape upon the vill. 3 E. 3.
Coron. 328.

And in cafe the vill be not {ufficient to anfwer the amerce-
ment, the hundred thall be charged therewith, and in de-
fault of the hundred the county ; and if the killing be out
of any vill, the hundred is amerceable for the efcape. 3 E. 2.
Corom. 425. Stamf. P.C. Lib. L. cap.31. f. 34.b.

But this is only in cafe of felony touching the death of a
man, for there the fact is apparent, that the man is flain;  bue
in cafe of other felony, as theft, there tho the thief be not ta-

Vol. 1L, T ken,

(%) Vide Part 1. p. 39, 425,.447.
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ken, no amercement lies upon the town, nor other penalty at
common law, but by the {tatute of Winton, de quo infra.

But if they had a felon in their cuftody, or in the cuftody
of the conftable, and he elcape,” the vill had been amerce-
able, and fo is the hundred, if they have him in their cuftc-
dy. or in the cuftody of the conftable of the hundred, and
fuffer him to efcape. 3 E.3. Corom. 316.

The law ufed in the time of H. 3. when Brafon wrote,
appears Lib. IIL ¢ap. 10. to be thus: If a man had commit-
ted manflaughter either by misfortune or otherwife, if he
fled and the jury were inquired of by the judge if he were
in decennd, then the decennaswas to be amerced by the court,
becauie they had him not there; if he were not in any de-
cenna, then the vill was to be amerced, becaufe they received
him an inhabitant and had him not is franco plegio, for every
one above twelve years old ought to be in frank-pledge, ex-
cept clergymen, noblemen, and knights and their families (*):
And therefore in the cafe of clergymen, noblemen and knights
it any of their family de manupafty committed a murder or
manflaughter, the clergyman, nobleman or knight was a-
merced if the malefattor fled, unlefs {ome fpecial cuftom had
abrogated it, us in Hertfordfbire: And thus did the praclice
long after continue: vide 8 E. 2. Coron. 428. Si [erviens ali-
cujus domini in fervitio fuo exiftens facit feloniam & comvinca
sur, quamvis poft feloniam ipfius non receptavit, amerciandus eff
and 3 E. 3. Itin. Norsh'ton, Coron. 293. It was prefented, that
4. had kild B. and it was demanded of the prefenters, whe-
ther he were in decennd, they anfwered He was not ; then it
was demanded where he abode; they fay with the parfon of
the town, and thereupon the parfon was amerced for his
manupalt ; then it was demanded who was prefent when he
{lew him ; they fay C. it was then demanded of them, whe-
ther C. received him, [took him,] they fay Noz, wherefore C,
was amerced : then it was demanded where the felon was;
they fuy be is efcaped; then it was demanded whether it were
done mn the day or the night ; they anfwer in the ebem’ng;
therefore the whole vill was amerced. ..

3 - -Severa]
(¥) Vide Part 1. p. 65. in notis,
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Several things are obfervable in this cafe. 1. That if he
had been in decennd, the decenna had been amerced, becaufe
they had not him prelent ad fandum recto in cuyrid. 2. That
becaufe the parfon nor his family were not by law to come
to the view of frank-pledge, he was amerced for one, that
was of his family, one de manupaftu. 3. That he, that was
prefent and took not the offender, was alfo amerced. 4. That
becaufe the felony was committed in the day-time and the
felon efcaped, the whole vill was amerced, 22 E.3. Coron.
238. {o in effet three amercements for one efcape.

And nose, that according to Bralon ubi fupra he is de ma-
wupaftn, qui eft ad victum O veftitum, or ad vitum cum mer-
cede, as a houthold {ervant ; and according to the antient
law, he that entertaind a man three nights made him to be
de manupaftu.

This law of amercing the decenna or him, of whofe family
an offender is, is not abrogated, but yet it is not now ufed ;
but it was certainly a moft excellent conftitution, whereby
every man was under the pledge of his mafter or father, with
whom he lived, or muft be within fome decenna, that ma
fee him forthcoming : vide Spelman in Gloffar. Titul. Friburg &'
Leges Edvardi, cap.19, 20.(a).

As thus the vill is anfwerable for an efcape, {o is he that
is prefent when a manflanghter or murder is committed, and
doth not do his beft endeavour to apprehend the malefaltor,
tho he were not party or acceflary to the crime, with this
agrees 8 E. 2. Coron. 428. before-mentiond, where it is called
only an amercement ; but 8 E. 2. Coron.395. he that was of
full age, that was prefent when a manflaughter was commit-
ted, et ne leva le maine & asrach le felon, was committed to
prifon, till he made fine to the king, but he that was within
age.was difcharged (4).

And tho in the book of 14 H.7.31. & a perfon indifted
for being prefent at a felony, without faying he was aiding
and abetting, was dilcharged, it was, becaufe the indi&tment
there was with intent to make him a.felon, and not to charge
him with a mifdemeanor for not purfuing the felon : vide Co.

. P.G
(@ Wik, Leg. Auglo-Sax. p. ~c1. . (b) Vide Part 1. p. 21,
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P.C. p.117. It is a mifdemeanor, for which the party fhall
be fined and imprifond.

By that which hath been faid it appears, that the appre-
hending of a felon is in many cafes a duty and not arbitrary,
even in cafes of a private perfon without any other war-
rant, than what the law gives, and that the omiflion there-
of is a mifdemeanor, and punifhable by fine or amerce-
ment.

And now therefore I come to confider touching the arrefls
by a private perfon in cafe of felony.

And this is of thefe kinds. 1. Where the party arrefted
hath really committed a felony, and this is known to the
party arrefting. 2. Where the party arrefted hath really
committed a felony, but it is only fufpelted, and not cer-
tainly known to the party arrefting. 3. \WVhere there hath
been a felony committed, and the party arrefting doth upon
probable grounds fufpe&t the perfon arrefted to have commit-
ted it, tho in truth he did it not.

I. As to the firft of thefe, where a perfon hath committed
felony and 4. knows it.

It is true in this cafe, if the time and nature of the fa&
and the condition of things will bear it, it is beft to complain
to a juftice of peace and have his warrant for the apprehend-
ing of him, or if that cannot be had in convenient time, then
to call to his afliftance the conftable ; but fuch the cafe mav
be that the delay, that muft arife neceflarily by thefe {o-
lemnities, may give the felon opportunity to efcape ; and
therefore m this cale 4 without any other authorit
than what the law gives him may arreft or apprehend the
felon ; and if he cannot do it by his own flrength, he may
call others to his afhiftance, or raife hue and cry for his ap-
prehenfion 5 and if he doth not thus, he is punifhable, as is
above declared, if it can appear that he knew it.

And it will be all one, whether the felony were commit-
ted in the lame county or in any other county, for the law
in this cafe makes 4. an officer ; and this was antiently the
law and thll is.  Bracton Lib. uls. in fine, In criminalibus cay-
fis, wbi [fequi debet capirale [upplicium, vita videlicet vel mui

3 latio
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latio membrorum, non lequitur astachiamentum ali~wd, [ed cor-
pus talis, quicungue ille fuerit, ab ommibus arreflesur, qui [unt
ad fidem domini regis, five inde praceptum babuerit. frve non habue-
rit; and accordingly it is ruled 1o E. 4. 17. 4. that it is a good
juftification for a man in an action of falfe imprifonment to
{ay, that the plaintiff committed a felony, and fhew what,
and the defendant arrefted him and deliverd him to the con-
ftable, or he mght have brought him to gaol by himielf or
his fervant, as is there agreed.

But the {afer way is to bring him before a juftice of peace,
who may examine and commit him.

And as a private man may do thus upon a felony com-
mitted, {o if he fee danger of murder by a dangerous wound
given, he may purfue the offender. 7 E.3.16. Barre 291.

And in both thefe cafes he' may break open doors, if he
be denied entrance, and if de faffo the felon or malefaltor
be there, for the law makes him an officer in this cafe, as
well as if he were a juftice of peace or conftable. 7 E. 3.
16. b.

Nay vyet farther, if the felon refifts or flies, fo that he
cannot be taken without killing him, this is juftifiable and no
felony; bur ftill it muft be where he cannot be otherwife
taken, for it is for advancement of juftice and fuppreflion of
felons, and therefore if they cannot be otherwife apprehend-
ed, it is lawful as well, as if 4. were a conftable or had a
warrant ; and if the books, that {peak of this matter, be but
carefully examined, it will appear that the law was fo gene-
rally taken, tho he were purfued or taken without any for-
mal procefs to the fheriff, and that as well before an arreft
made, as after; and this appears in terminis 22 Afiz. 55.
3 E. 3. Coron.346, 5328 &J 290. but indeed the books of
3 E. 3. Coron. 288, 289. are of a conftable and watchman:
but in 3 E.3. Coron. 349. the townimen that did it were fined
40 5. but it {feems it was more for the efcape, than the kil
ling : wvide Stamf. P. C. Lib. L. cap. 6. f.13. a. b. accordans.

As to the {tatutes of Magna Carta, cap.29. 25 E.3. cap. 4.
28 E.3. cap.3. 42 E.3. cap.3. they do not at all concern
this preparatory imprilonment of a felon, as thall be thewn
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in due time ; and therefore whatfoever hath been before faid
holds true in the firft inftance of his imprifonment, tho the
party be not yet indicted.

II. As to the {econd cale, viz. where a felony is commit-
ted by B. but 4. that arreft: him, doth not certainly know
it, as not being prefent at the committing of it.

I take the law to be all one with the former cafe, only
what he doth herein he doth at his peril, for if in truth B.
be a felon, then 4. may arreft him, and may break a houfe
to arreft him, if he be within the houfe and refufe to render
himfelf'; yea, and if he will not fuffer himfelf to be taken,
he may in cafe of neceflity be kild ; but this ftill is at the
peril of 4. for if he be no felon, it may be manflaughter at
leaft in 4. if he doth it.

But how far forth this will be juftifiable in cafe that 4.
hath a good caufe of fufpicion, will be confiderable in the
next mmquuries. , . ‘

III. The third cafe is, there is a felony committed, but
whether committed by B. or not non conftat, and therefore
we will fuppofe, that in truth it were not committed by B.
but by fome perfon elfe, yet 4. hath probable caufes to
{ufpect B. to be the felon, and accordingly doth arreft him
this arreft is lawful and juftifiable, and the reafon is, becaufe
if a perfon fhould be punifhed by an altion of trefpafs or
falfe imprifonment for an arreft of a man for felony under
thefe circumftances, malefaCtors would efcape to the common
detriment of the people.

But to make good fuch a juflification of imprifonment,
1. There muit be in fact a felony committed by fome'perfon:
for were there no felony, there can be no ground of {ulpicion.
Again, 2. The party, (if a private perfon,) that arrefts, muft
{ulpe&t B. to be the felon. 3. He muft have reafonable
caufes of {uch fufpicion, and thefe muft be alleged and
proved, :

1. There muft be a felony done ; and therefore if a man
be taken for {ufpicion of felony and deliverd to the confta-
ble, or remains in the cuftody of him that took him, yet if
in truth no felony were committed, he may be let go at

3 large,



Hiftoria Placitorum Corone. 79

large, and no punifhment fhall enfue for the efcape. Kelw. 3 4.
a. b. :But if a felony were committed, tho he, that is taken
for the fufpicion thereof, be in truth innocent, and it {o ap-
pear to the conftable or him that arrefts him; yet if he let him
go before he be indicted, and acquitted or deliverd by pro-
clamation before the juftices of gaol-delivery, the party let-
ting him go fhall be punifhed for an elcape. 44 4ffiz. 12.
Poulton de Pace, f.146. 6. 5 H.7- 4. 7 H 4.35. a.
2. The party, that arrefts him, muft be he that {fufpelts
him, and regularly it cannot be done by another ; and there-
fore if a man juftify in falfe imprifonment for {ufpicion, he
muft juftify it as his own alt, and not by the command of
the fheriff or other officer,, nor can another juftify by the
command of him, that {o fufpefls. 11E. 4. 4. &.

But this doth not always hold true, for an officer of ju-
ftice may in afhftance of him that {ufpedts juftify the impri-
fonment, as a conftable, upon a complaint made to him b
him that fufpecls, may juflify, but he muft allege his juftifi-
cation in the {fame manner, as he that fufpeted ought, viz.
a felony done and caufe of {fufpicion ; and therefore the party
fufpecting and defiring the conftable’s afliftance muft acquaint
him with the whole matter, and the caufes of his {fufpicion,
otherwife he is not bound to aflift him. 2 H.7.15. 4. And in
like manner a juftice of peace being applied to by him that {u-
{pectsand acquainted with thewhole circumftances of the cafe(*).

And this appears beyond difpute even by the ftatute of 34
E. 3. cap. 1. whereby power is given to the juftices of peace
to arreft all thofe, whom they find by indi¢tment or by fu-
{picion, and to put them in prifon.

And the reafon is apparent, namely the juftices of peace
are made judges of the reafonablenefs of the fufpicion, and
when they have examined the party accufing touching the
reafons of their fufpicion, if they find the caules of fufpicion
to be reafonable, it is now become the juftice’s fufpicion as
well as theirs, and accordingly adjudged P. 43 Eliz. C. B. Groke,
n.35. Tatam's cale (¢) ; and therefore the faying of my lord
Coke, 4 Inflit. p. 177. “ That notwithftanding fuch warrant or

“ the
(*) Vide Part 1, p. 580, (¢) Cro. Eliz. p. 829,
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“ the aid of the conftable upon {uch complaint, it is ftill the
“ party’s arreft and not the conftables or juftices, and that he
“ muft be prefent, and that he cannot break open a door by
“ virtue of {fuch warrant,” is neither warranted by the law nor
the common praltice (*); and in the book of 2 H. 7. 15. 4.
where one juftified in aid of the conftable upon a felony done
and a {ufpicion and caufe thereof ut infra, it was ruled a good
juflification againft the opinion of Bryan ; and it is apparent
by the ftatute of § E. 3. cap.14. “ If any perfon hath any evil
“ {ufpicion of perfons to be robberds-men, walters or draw-
“ latches, they fhall be incontinently arrefted by the confta-
“ bles of the town, be it by day or night, and if they be ar-
“ refted within franchifes, they thall be deliverd to the bai-
“ Lff of the franchife, if in the gildable, to the theriff, and
“ kept in prifon till the coming of the juftices.

The fulpicion may be by any perfon, yet the imprifon-
ment muft be by the conftable ; and the reafon is that which
is given before, becaufe the conftable is a proper officer, to
whom complainits cf this nature may be made.

And therefore if a felony be committed upon the goods of
4. and the goods be found in the cuftody of B. and 4. comes
to a conftable and fhews him the cafe, and requires him to
bring him before a juftice ; this is a good juftification by 4.
in falfe imprifonment brought againft him without fo much
as an averment, that he {ufpefted him. H.-4 Car. Rot.513.
Marbery and Porter, B.R. vide 2 E. 4. 8. b. |

Buc 1t is true, that he, that is not an officer, cannot jultify
by the command of him that fufpels, if he alfo be no offi-
cer ; and fo are the books of § H.7. 5. 4. per Cur'. 12 Co. Rep.
92. Sir Antony Afbley’s cale, 11 E. 4. 4. b,

But then the cafe is eafily folved, for if a felony be com-
mitted, and 4. hath probable caufe to {ufpe@ B. and accord-
ingly fufpe&ts B. and acquaints C. with the whole matter,
C. upon this having probable caule to fufpeét B. tho he can-
not juftify the imprilonment of B. as by the command of A. that
firlt {ufpe&ted him, he may jultify by his own [ufpicion ; and
the like of him that comes in aid of 4. to arreft B. 5 H7. 455,

3 3. The
(*) Vide Part L. p. 579.
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3. The third thing to be obferved in this arreft by a
private perfon upon fufpicion is, that he hath a probable
caufe of {ufpicion.

And thefe probable caufes aré véry many, as for inftance
common fame, § H.7. 4. 5. 2 H.7.15. 5. 11E. 4. 4. b. .
hue and cry levied, 2t H.7. 28. hath part of the goods found
upon him, or be indi¢ted or the like, 12 Co. Rep. 92. Afbley’s
cafe, party with him that committed the robbery. 7 E. 4.
20. 4.

And note, that the law hath that care, that malefaltors, tho
but {fufpeéted, fhould be apprehended, that a man may allege
twenty caufes of fufpicion, and it fhall not make his plea
double, for one anfwer makes an ifflue upon the whole, viz.
de injurid fud proprid abfque tali canfd, and no iffue fhall be
{ingly taken upon one caule of fufpicion, where many caufes
are thus alleged. 2 E. 4. 80 9. 7 E. 4. 20. a.

Now what is to be done by a private perfon, that thus
arrefts a party upon fufpicion of felony ; if after fuch an arreft
the party arrefting difcharge him without bringing him to a
juftice or conftable, he fhall be punifhed for the efcape at the
king’s fuit, but it makes not the imprifonment unlawful as to
the party. 10E. 4.17. 5. ‘

Or he may carry him to the gaol, and if the gaoler re
ceive him, he that made the arreft is difcharged, 10E. 4.18.4.
but he muft not carry him to a gaol of any other county
than where he is taken, unlefs either there be no gaol in the
county, or that he cannot for the danger of rebels bring him
to that gaol. 11 E. 4. 4.

Or he may deliver him to the conftable of the vill, and
that is a {ufficient difcharge. 10E. 4.17. 4.

But the proper way is to bring him to a juftice of peace,
who may commit, or difcharge, or bail him, as the cafe re-
quures.

Yet if the party {o arrefted be fick and cannot be removed
without danger of death, he may detain him in his own
houfe, till he can reafonably bring him te a juftice or officer.
2 E. 4. 8. 0.
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The -arreft of a man upon {ufpicion of felony by a private
perfon is, as before is faid, a thing permitted by law and
therefore juftifiable ; but it is not a thing commanded by law,.
neither is the party punifhable, if he omit it, as in cafe where
it is a known felony, or where done upen hue and cry le-
vied, or by an officer, or by a precept ; for no man is judge
of a man’s fufpicion but himfelf (*).

And therefore there is not the fame privilege in all points
allowd to him that arrefts upon {ufpicion, as to him that ar-
refts upon hue and cry, or by warrant, or where he is pre-
{ent at the felony committed, and fo knows it.

1. It feems he, that arrefts as a private man barely upon
fufpicion of felony, cannot juftify the bréaking open of doors
to arreft the party fufpefted, but he doth' it at his peril, viz,
i in truth he be a felon, then it is juftifiable,’ but if he be
innocent, but-tipon a reafonable caufe fufpected, it is not jufti-
fiable; 4 Co. Inftis. p.177,178. (but yet to prevent a murder or
manflaughter a private perfon’ mdy break open a door, 12 H,
8.2. b.)-but he may enter by the doors open, and make the
arreft in‘the houfe. -~ -~ ~ {

But note, that in all arrefts-he muft acquaint the party
‘with the caufe of his arreft. R s
-iBut in cafe of a known felony done by the party, or
whete a felony is done and-a conftable comes and demands
entraice upon a complaint to him, or by & juftice of peace’s
warrant, or upon hue and cry; there the doors may be broke
open upon notice-and-demand: of entrance and refufal,

2. Again, if there be a felony committed by B. and 4, is
prefent and fees it, and purfues the felon, and he cafinot be
otherwife taken, and ‘A kills him in the purfuit, tho he have
not-arrefted him, the law juftifies him ; .and poflibly the {ame
law may be in cafe of -an officer, a warrant, or hue and 'ci:y
tho the perfon be not guilty of the falt, if he refufe 1o
fubmit to the arteft ; but de hoc infm. -

But if a felony be committed, and 4. upon proba
{ufpels B. to have-been the felon, tho thIe): Ia\g pergftscililﬁ

to arreft B. tho in truth innocent, yet he cannot juttify the kil-
2

o

, l_ing
(*) Vide Part 1. p, 490. ‘
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ling of him upon his flight and refufing to {ubmiit, jufficiari [¢
permittere nolens ; but if he kills hxm it is at hlS peril, for
if B. be innocent, it is at leaft manﬂaughter, Co. P. C. p. 56,

221. 22 4ffiz. 55. and the reafon is, becaufe B. is not
bound to take notice of 4. as authorized to arreft him, as bes
ing no officer, nor having any warrant ; it is true,; a conftas
ble arrefting in the king’s name, or offering {o to do, the
party is bound to take notice and {ubmit, as hath been faid,
Part 1. cap.37. but a mere ftranger offering to do it, a man
is not bound to take notice of his authority, "and therefore
may fly from him if innocent, for poﬂibly he may think he
came to rob him.

3. Yet farther, if an innocent perfon be a&ually arrefted
upon -fufpicion by a private perfon, all circumftances ‘being
duly obferved, and he breaks away from the arreft, yet I" do
not think the perfon arrefting can kill him; tho he cannot be
otherwife taken, for the perfon arrefted is not, bound to take
notice of ‘that authority, that the law gives to a prlvate per=
fon 1in this cafe.

But then can he juftify the beating or ﬂnkmg of him in
cale he -cannot otherwife take him, that thus makes the af=
fault ? As where a bailiff of the {hean by warrant arrefteth
a perfon; tho he cannot ftrike or beat him before the arreft
to take him ; yet after the arreft and efcape fuch a bailiff
may juftify h1s beating, if he cannot otherwife retake him
according to the opinion of the book 2 E. 4. 6. b.

And 1t feems he cannot, but only lay his hands gently
upon him to lay hold of him for the reaton before given.

4. But then {uppofe that either before the arrefl or after
the arreft B. draws his fword and affaults 4, and 4. prefleth
upon him either to take or detain him, and in the confli& B.
kills 4: is it murderin B. or 1f A. kills B. is it Ju{hﬁable and
no.felony in 4°?

If' the bailiff of a fheriff is about to take a prifoner; and
befote he takes him the party draws his fword and kills him,
this is murder, as is before faid, Part I ¢4p.37. And on the other
fide, if either after or before the arreft the bailiff upon af
{ault made upon him kills the party, this is no felony, nei-

ther
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ther is he bound to give back to the wall. Co. P.C. p. 56
& 221.

It {eems, that if the party arrefted kill him, that thus ar-
refts upon {ufpicion, (always {fuppofed the party killing is in-
nocent,) this is but manflaughter and not murder; and on
the other fide, if the party arrefting kill the party arrefted
or intended to be arrefted by him upon fufpicion, that this is
manflaughter ; and tho the arreft in this cafe had been law-
ful, yet the party arrefting hath not the fame privilege, as
in cale of killing a man upon hue and cry, tho the party
arrefted after the arreft or upon the attempt of the arreft ai-
{aulted him, that arrefted him or attempted to arreft him.
1. Becaufe in this cale, tho the law impower the party to
arreft him, yet it i1s but a power of permiflion, not an in-
junction by the law, neither is he punifhable, if Ke had not
made {uch an arreft, and {o not like the cafe of an arreft by
an officer, warrant of a juftice, or hue and cry, where it is a
duty to arreft, and the party, that omits his duty in this cafe,
is punifhable by fme and imprifonment for his omiffion.
2. Becaufe he might have had a legal warrant from a juttice
of peace, or called an officer to his afliftance, and then he
had been under a more effetual prote&ion of the law in
what he did in purfuance of his duty. 3. It would give too
great a latitude for perfons to be their own judges in this
cafe, and to take away a man’s life who is innocent, and pol-
{ibly might not have fufficient affurance, that either a felony
had been committed, or that he that arrefts had a juft or law-
ful caufe of fufpicion..

And it {feems the law is the fame, whatfoever the caufe
of {ufpicion were, yea altho the perfon were indied for the
offenfe, becaufe a perfon innocent may be indiGted, and be-
caufe there is another way to bring him in to anfwer, name]
procefs of capias to the fheriff, who is a known relponfible
ofhicer. 3 E.3. Coron. 346. -

And thus far concerning arrefting by a private perfon upon
fufpicion. |

4 CHAP,
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CHAP XL

Concerning arrefls or apprehenfion of fe-

lons, or perfons fufpected of felony by
an officer.

Here are certain officers and minifters of public juftice,

L that wirtwse officii are impowerd by law to arreft fe-

lons, or thofe that are fulpelted of felony, and that before
conviction, and alfo before indi€tment.

And thefe are under a greater protetion of the law in
execution of this part of their office upon thefe two accounts,
1. Becaule they are perfons more eminently trufted by the
law, as in many other acls incident to their office, {o in this.
2. Becaufe that they are by law punithable, if they neglet
their duty i it.

And therefore it is all the reafon that can be, that they
thould have the greateft protection and encouragement in the
due execution of their office, fince their aclings herein are
not arbitrary but neceflary duties, (not permiflions,) and un-
der fevere punithments in their negle® thereof.

And hence it is, that thefe officers, that are thus intruil-
ed, may without any other warrant but from themfelves ar-
reft felons, and thofe that are probably fufpeted of felonies ;
and if they be aflaulted and kild in the execution of their
office, it is murder ; and on the other fide, if perfons, that are
purfued by thefe officers for felony or the juft {ufpicion there-
of, nay for breach of the peace or jult fufpicion thereof, as
night-walkers, perfons unduly armed, fhall not yield them-
felves to thefe officers, but fhall either refift or fly before
they are apprehended, or being apprehended fhall refcue them-
felves and refift or fly, {o that they cannot be otherwife ap-
prehended, and are upon neceflity {lain therein, becaufe they
cannot be otherwile taken, it is no felony in thefe officers or

Vol. IL | Y * their
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their afliftants, that upon inevitable neceflity kill them, tho
poflibly the parties kild are innocent, for by their refiftance
.againft the authority of the king in his ofhcers they draw
their own blood upon themfelves.

The officers that I herein principally intend are, 1. Jufti-
ces of the peace. 2. Sherifls. 3. Coroners. 4. Conftables:
5. Watchmen. And when I mention thefe I alfo include all,
that come in their aid and affiftance ; for every man in fuch
cafes s bound to be aiding and aflifting to thefe officers upon
their charge and fummons in preferving the peace and appre=
hending of malefalors, efpecially felons. .

And if any being thereunto called fhall not give their af=
fiftance, they are to be punifhed by fine and imprifonment;
and confequently are under the common proteftion of the
law equally with the officers themfelves. |

And that was the reafon of the flatutes of 7 Fac. cap. 5.
and 21 Fac. cap.12. that gave power as well to afliftants of
the moft ufual peace-officers; as to the officers themfelves, to
plead the general iffue, and give the {pecial matter of their
juftification in evidence, and allow double cofts to the de=
fendant.

Wherefoever a private perfon may arreft a felon or perfon
{ufpected, there any of thefe officers may do it ; but of this
{fufficient hath been {aid before : I therefore come to that
power, that concerns them {pecially as officers in this cafe.

I. Fuftices of peace have .a double power as in relation
to arreft of felons; one upon complaint of another perfon,
whereof hereafter ¢ap. 13. Another primitive and original in
themfelves, whereof at prefent.

If a juftice of peace {ee a felony, or other breach of the
peace, committed in his prefence, he may in his own perfon
apprehend the felon.

And fo he may by word command any perfon to appre=
hend him, and fuch command is a good warrant without
writing 5 but if the felony or other breach of the peace be
done in his abfence, then he muft iffue his warrant in wri-
ting under his {eal to apprehend the malefaltor, 14 H. 7. 9. b.
adjudged ; and by Fireux, if there be any riot or breach of

1
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the peace like to happen by a tumultuous meeting, 5. he
may command his fervants or others to prevent it by arreft
ing the parties.

And more, that if the juftice of peace hath either from
himfelf or by a credible information from others knowledge
of a felony done, and juft caufe of {ufpicion of any perfon,
he may himfelf arreft and commit that perfon, 14 H.-. 8.
per Keble; and according to it are the exprefs words of the
flatute of 34 E.3. cap. 1. before-mentiond.

II. Secondly, As to the fberiff it is ordaind by the ftatute
of Weftminft. 1. cap. 9. (@), « That all generally be ready and
“ appointed at the commandment and fummons of the the-
niff, and at the cry of the country to fue and arreft felons,
when any need fhall be, as well within franchifes as witha
out, and they, that will not fo do, and thereof be attaint,
fhall make grievous fine to the king, and if default be
found in the lord of the franchife, the king fhall take the
“ franchife to himfelf, &  And if the fheriff, coroner or
“ bailiff will not attach or arreft fuch felons there, as they

may, or will not do their office for favour borne to fuch
mildoers, and be attaint, they fhall have a year’s impri-
{onment cud after make grievous fine, if they have wheres
“ with, and if not, three years imprifonment.

By this ffatute the fherift is not only enabled but injoind
to arreil felons, and all perfons are required to be aflifting to
him therein upon his fummons ; and they ate punifhable by
fine and imprifonment in default thereof.

And altho the theriff in his Turn had power to take pres
{entments of felonies at common law, yet this was not in-
tended barely of iffuing precepts upon fuch inquifitions, but
to a minifterial taking of felons as he was confervator of the
peace, for his Turin was kept but twice in the year, but the
occafions of taking felons were frequent.

And accordingly it was praltifed, vide 5 H. . 5. 4. in fine,
the fheriff arrefted one {ufpected of felony, and no quettion
of the lawfulnefs thereof. |
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II1. Coromers: Tho coroners had no power of taking inqui-
fitions of any felony but the death of a man, as hath been
fthewn ; and therefore by the exprefs provifion of the ftatute
of 4 E. 1. De officio coronatoris he may not only make pro-
cefs but make hue and cry after them, yet by the ftature of
Weftminft. 1. cap. . above-mentiond he is a confervator of
the peace in relation to all felonies, and can command them
to be apprehended, tho he can take no inquifition concerning
any but the death of a man.

IV. For the office of conflable it is of twofold extent.
1. Minifterial and relative to the juftices of peace, coroners,
theriffs, Ue. whofe precepts he ought to execute, or in de-
fault thereof he may be indilted and fined. 2. Original or
primitive, as he is a confervator of the peace at commori
law.

By the original and inherent power in the conftable he
may for breach of the peace and fome mifdemeanors, lefs
than felony, imprifon a perfon.

If a man leave an infant in the cold to the intent to dea
ftroy it, or charge the parifh, the conftable may take him
and put him mto the ftocks. M. 34 & 35 Eliz. B. R. Croke,
#n. t. Beal and Charter p. 287.

So if a conftable be affaulted by 4. tho it be in his owii
cafe, he miay imprifon the party and carry him to gaol ;
but for opprobrious words, or a general hindrance of him to
fummon the trained bands to attend the lord mayor of Lou-
don upon his precept, he cannot juftify the imprifoning of a
perfon -in the Compter, T. 31 Eliz. Rot. 1521. Fubpood and
" Gafeoign (c) ; but he muft bring him to a juftice of peace :
nota, in the juftification it was alfo alleged, that he affaulted
him: ideo quere of that judgment.

And what may be done by a conftable may be done by
his deputy, for by the law a conftable may make a deputy
and he is within the ftatute of 7 Fac. cap. 5. to plead th;
general iflue. M. 13 Fac. B. R. Phelps and Wincheombe ().

If A. menace B. to kill him, upon complaint thereof te
the conftable he may arrett him and put him into the flocks

3. till
(¢) Savil. p. 97, (d) Moor p. 845.
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till he find furety of the peace; 44 E. 3. Barre 202. but
that is intended, that he may detain him, till he can conves
niently bring him to a jultice of peace and to avoid the pre-
fent danger, for tho {ome of the old books feem to hold,
that the conftable may take fureties of the peace and detain
a perfon till he give him {ureties, yet it cannot be by recogni-
z.nce but by bond, and that for an affray or menace of
breach of the peace done in his view. H. 37 Eliz. B. R. Croke,
#. 25. Sharrock and Hanmer (e). |

If information be given to a conitable, that 2 man and wos
man are in incontinency together, he may take the neighbours
and arreft them, and commit them to prifon to find {ureties
for the good behaviour, 1 H.7.6. 4. there the cuftom of
London indeed 1s pleaded ; but 13 H.7.10. 4. adjudged, that
it is a good juftification for the conftable or-any in afliftance
to plead, that 4. holds a mefluage in the {ame vill, and fhe
kept perfons fufpeCted of common bawdry, and the plaintiff
{ufpicioufly reforted to that houfe with women of ill fame,
and that he arrefted the plaintiff to find fureties for the good
behaviour.

The conftable may arreft {fufpicious night-walkers (f) by
the flatute of 5 E.3. ¢ap. 14. and men, that ride armed in
fairs or markets or ellewhere. Star. 2 E. 3. cap. 3. de
Northampron. |

And it appears by the books before-mentiond, that in cafes
of arrcis of this or the like nature the conftable may exe-
cute his office upon information and requeft of others, that
fup-& and charge the offenders, nay tho it be but with

Vol. 1L Z {fufpicion

(¢) Cro. Eliz. ¢. 275. : “ not lawful even for a legal confable

(f) But then thet {ufpicion muft not  to take up a woman upon a bare fu-
"be 2 mere caufelels fufpicion, but muft “ {fpicion only, having been guilty of no
be founded upon fome probable reafon ; ¢ breach of the peace nor any unlawful
and fo it was ruled in the cale of the *° aét; and as to the cafe in 13 H 7. 10,
Queen and Zooley, Mich. 1709. for the * the reafcn thereof was, becaufe it was
murder of Dent, who was kild in aid- ¢ inthe view of the conftable, who found
ing the conftable, who had taken up a * her mifdoing ; that of late conftables
woman, that was walking the ftreet, “ made a pratice of taking up people
upon fufpicion, as being a woman of ill “ only for walking the fireets, but he
fame. C. 7 Holr deliverd the refolution “ knew not whence they had fuch an
of the court, that it was not murder, and  “ authority. MS. Rep.
gave this for one reafon, “ That it was

~
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{fufpicion thereof. § E.3. cap.14. 13 H.7.10.b. 44 E. 3.
Barre 202.

But if there be an affray, tho to prevent it, or in the time
of the affray the conftable may upon information or com-
plaint arreft the offender, yet it is held, that if the affray
be paft and no danger of death, the conftable cannot arret
the parties without a warrant from a juftice of peace. 38
E.3. B. Faux Imprifonment 6.

But the law feems contrary, for tho in that cale he can-
not take {urety of the peace himfelf, yet upon a complaint
to him he may arreft the party to bring him before a juftice
to find furety of the peace or for appearance. 44 E. 3. Barre
202. 35 Eliz. Sharrock’s cale.

Now as touching the conftable’s power of arrefling ex of-
ficio 1n relation to felonies it may come under thefe confide-
rations, 1. What his power is to arreft, when a felony is
certainly committed. 2. What his power is to arreft in cafes
of fufpicion of felony. 3. What his power is in cafe of dan-
ger of felony, tho none be committed, as in cafe of affrays
or dangerous wounding. -

1. Asto the firff of thefe, where a felony is committed, it is
of all hands agreed, that he may ex officio arreft and impri-
{fon the felon, till he can conveniently be conveyed to a ju-
{tice of peace or the common gaol.

And it will be all one, whether the felony were committed
in the fame vill, or in any other vill or county, 1 the felons
be within the vill, where he 1s conftable.

And this appears clearly by the books of 2 H.7.15. &, = E.
4. 20. a. and divers others, and by the ftatute of Weftm. 1.
cap. 9. 5 E.3. cap. 14.

And in that cafe it is on all hands agreed, |

1. That he may break open doors to take the felon, if the
felon be in the houfe and his entry denied, after demand
and notice that he is conftable,

2. That if in {uch an attempt of arreft the conftable or
any that come in his afliftance be kild after competent notice
that he is a conftable, it is murder.

2 3. That
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3. That if the felon refift and cannot be taken, whethet
it be after the arreft or before, the killing of the felon, who
cannot be otherwife taken, is no felony.

And the reafon of all this is, becaufe he is ex officio a cons
fervator of the peace, and is not only permitted but by law
injoind to take a felon, and if he omits his duty herein, he
is indiCtable and {ubjett to a fine and imprifonment.

And it is not material, whether he faw the felony coms:
mitted, or hath it only by complaint and information ; for
as well in one cafe as the other he 1s bound to apprehend the
felon, and make fearch after him within the limits of his jus
rifdiction, and to raife hue and cry upon him; and certainly
what may be done upon hue and ¢y raifed upon a felon
may be done by that conftable who upon the firft complaint
raileth it; and the law gives him protection in the execution
of his office, and will never punifh him in the neceflary pur=
{uit of what it injoins him.

And with this all the before cited books in the precedent
chapter do agree ; for I have before therein determind, that
in this cafe a private perfon may kill a felon, who is really
{uch, if he cannot otherwile be taken : vide fupra p.77.

2. I come to the fecond, namely what it there be a fes
lony done, (fuppofe a robbery upon 4.) and 4. fulpeés B.
upon probable grounds to be the felon, and acquamts the
conftable with it, and defires his aid to apprehend him ; in
this cafe I {ay,

1. That the conftable may apprehend B. upon this acs
count, tho the fufpicion arife in 4. at firft ; and with this agree
the ftatutes of 3 E. 1. ¢cap. 9. and 5 E. 3. cap. 14. and the
books of 2 E. 4. 9.4. 5 Co. Rep. 91. b. Semain’s cale, Dalr.
cap. 109. p. 292.(g), 13 E. 4. 9. a. accords 2 H.7. 15. b. tho
Brian be to the contrary ; but there are to be thefe circums
ftances to accompany it, 1. 4. the perfon {ufpefting cught to
be prefent, for the juftification is, that he did aid 4. in taking
the party {ufpeted, 2 H.7.15.5. 2. He ought to inquire and
examine the circumftances and caufes of the {ufpicion of 4.
which tho he cannot do it upon oath, yet {fuch an informa-

' tion

() New Edit. ¢ap. 163, p. 535
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tion may carry over the fufpicion even to the conftable,
whereby it may become his {ufpicion as well as the {fufpicion
of 4. And if the conftable thould not be allowd this latitude in
cafes of this nature, many felons would efcape, and the party
arrefted hath no prejudice thereby, for the juftice of the
peace, to whom in {fuch cafes he is properly to be brought,
may confider the circumitances, and poflibly in {fome cafes
difcharge or bail him, and upon his trial, if innocent, he
will be difcharged. 3. But there muft be a felony in fa&
done, and the conftable muft be afcertained of that, and aver
it in his plea, and it is iffuable.

2. Confequently, if the conftable upon {uch an arreft or
attempt thereof be kild, it is murder as well as in the for-
mer cafe.

3. That in {uch cafe, if the {uppofed offender fly and take
" houfe, and the door will not be .opened upon demand of the
conftable and notification of his bufinefs, the conftable may
break open the door, tho he have no warrant. 13 E. 4. 9. 4,
for it is a proceeding for the king by perfons by law au-
- thorized, and therefore there is virtually a non omitras in the
aClings of their authority. '

And the realon of the difference between private perfons ar-
refting upon {ufpicion and conftables is, 1. Becaufe that in the
former cale it is but a thing permitted to private perfons to
arreft for {ufpicion, and they are not punithable if they omit
it, and therefore they cannot break open doors; but in cafe
of a conftable he is punithable, if he omit it upon complaint,
2. Becaule it would be a great inconvenience if every private
man upon pretenfe of {fulpicion thould break open houfes, for
they may not be of known value or refponfible ; but a cop-
ftable is an officer known within the vill, and his authorit
known, and is prefumed of {fufficiency, for he is chofen b
the leet, like a bailiff jurus & conus, who need not fhew hig
warrant (%),

4. Again it {feems to me, that if a perfon thus charged
‘with {fufpicion of felony upon juft grounds of {ufpicion, and
where a felony is aCtually committed, tho he be Innocent,

-2 yet

(¥) Pare 1. p., 451.
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vet if he refilt the officer after notice that he is the officer, and
aflaule him, if the officer kill him, it is no murder. ‘

But it may be more queftionable, whether if he fly and
cannot be apprehended the officer may kill him, where he
is {fufpected and innocent, if he cannot be otherwife taken, as
he may a felon, as before 1s fhewn  p77- but it feems he may,
and it is no felony no more than in the former cafe, for thefe
reafons, 1. Becaufe the conftable is obliged to do his office
in cafe of a probable fufpicion, as well as in cafe of an achual
felony. 2. Becaufe he cannot judge, whether the party be
guilty or not, till he come to his trial, which cannot be till
he be apprehended 3. Becaufe the party draws upon him-
felf this inconvenience, and makes himfelf {ufpetted by his
very flight from the known officer.

And this is the reafon, why tho a mah be mnocent of a
felony committed, yet if he fled for it, and that be prefented
by the coroner or found by the jury, that acquits him of the
felony, yet he forfeits his goods becaufe it was his own
fault, that he did not ffare juri, and brought upon himfelf
the ]uﬂ caufe of {ufpicion, and pur the country to trouble
and hazard in purfumg him. ~

And yet it is true, that if the felon were not once in the
hands of an officer, that had warrant to arreft, as if he be in
the houfe and fly out at a back-door before the officer {eizeth
him, this is not an efcape in the oﬂicer, 27 Affiz. 9. But on
the other fide it may be {aid, that it is neverthelefs an efcape
in the townthip, for which they fhall be arherced, tho the

erfon were never aCtually taken; quod vide fupra cap. 10.

“And therefore it is at the peril of the whole vill, if they
take not a felon (*), and when he is upon probable caufe {u-
{pected, he is prefumed to be fuch till the contrary appear
upon his trial.

And therefore, as before is faid, a juftice of peace cannot
dlfcharge a pe erfon brought before hlm but for {ulpicion of fe-
lony, in cafe a felony were committed, but muit either bail
or commit him.

Vol. I - Aa And

(*) This holds only as to felony touch— of other < on=, as thefr. &2, wide fupra
ing the death of a man, but not in vafe p, -2, '
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And upoen the reafon before given it feems, that if a per-
fon be charged to the conftable for felony or {ufpicion of
felony in the county of 4. and the conftable charge him in
the king’s name to yield himfelf, and he either before or af-
ter the arreft purfue him into another vill, nay into another
county, the conftable hath the {fame privilege and protetion
upon his purfuit and arreft, as if he were taken in the county
of 4. tho yet he muft bring him before the juftice of that
county, where he was taken: wvide Crompton de Pace, p. 172,
173. Dalt. p.340.(bh)

But for this latter cafe I take the law to be all one in
cafe of a conftable having a warrant to arreft a felon, or not
having one, but doing it by his own intrinfic power wvirsute
officii, namely, that if he hath or hath not a warrant from
a jultice of peace to arreft a felon, if the felon fly into
another county before arreft, he is to be brought before a ju-
ftice of that county or to the gaol of that county, where
he 1s arrefted ; but it he were once arrefted and efcape, and
upon freth {uit he is taken by the conftable in another coun-
ty, yet be muay be brought back to the juftice or gaol of
that county, where he was firft arrefted (*), for in that cafe in
fuppofition of law he is always in cuftody by force and au-
thority of the firft arrelt, as well where the arreflt was virtuse
officii, as where done by a warrant. Vide 2 E. 4. 6. b. 13
E. 4. 8. b.

And thus far touching the {econd cafe.

3. The third cale 1s, where a felony is not yet commit-
ted, but mn danger to be committed.

If 4. hath wounded B. {fo that he is in danger of death
and 4. flies and takes his houfe, and thuts the doors and wili
not open them, the conftable of the vill where it is done
or upon hue and cry may’ break the doors of the houfe to
take him, if upon demand he will not yield himfelf to the
conftable. 7 E.3.16.5. Barre 291.

And in that cafe if the conftable be kild, it is murder: if
he kill 4. if he cannot be otherwife taken, it is no felo’ny
but excufuble and juftifiable by the neceflity caufed by [h;
obftinacy and default of 4. If

(h) New Edit. p. 534. (*) Vide Pare 1. p. s8¢, -
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If there be un aﬁ‘ray in a houfe, where the doors are fhut,
whereby there is likely to be manflaughter or bloodthed com-
mitted, the conitable of the wvill havmg notice thereof and
.demandmg entrance, if they within refufe to do it but con-
tinue the aftray, the conftable may break open the doors te
keep the peace and prevent the danger.

Nay yet farther, if there be diforderly drinking or noife in a
houfe at an unfeafonable time of night, efpecially in inns, ta-
verns, or alehoufes, the conftable or his watch demanding
entrance, and being refufed may break open the doors to fee
and {upprefs the diforder ; and this is conftantly uled in
London and Middlefex.

I come now in the laft place to confider what the confta-
ble is to do with his prifoner, that he hath thus arrefted for
felony or other caufes above-mentiond.

In cale of a fudden affray through paflion or excefs of
drink he may put the perfons in the ftocks, or in a prifon,
if there be one in the vill, till the heat of their paflion or
intemperance is over, tho he deliver them afterwards, or till
he can bring them before a juftice of peace.

If an offenfe be committed, for which the conftable may
arreft, he may convey them to the fheriff or his gaoler of
the county ; and if it be within a franchife, he may deliver
them to the gaol of the franchife, and they are bound to
receive them without taking any fine for the fame by the
ftatute of 4 E.3. cap. 10. vide 5 H. 4. cap.10. 23 H.8. cap.2.
But the fafeft and beft way in all cafes 13 to brmg them to a
juftice of peace, and by them the prifoner may be bailed or
committed, as the cafe thall require, but till they are bailed or
difcharged, or the fheriff or gaoler hath received them, they
are {till under the charge of the conftable that took them.
10 H. 4. 7. 4 Efcape 6. Till the conftable can conveniently
convey the parties arrefted to a juftice of peace or the com-
mon gaol, as when the arreft is mn or near night, he may de-
tain the party in the ftocks ; or if there be no ftocks in that
vill, he may bring them to the ftocks of the next adjacent

vill,
4 And
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And if the perfon be of quality or fick, the conftable may
[keep him in an houfe (§)] for a day and a night at leaft,
and in {fome cafes of neceflity for a longer time, till he can
with {afety and conveniency convey him to a juftice of peace
or the common gaol. 20E. 4.6. 5. 22 E. 4.35.b. Dalt.
p- 340.

The charges of fending malefattors to gaol by the com-
mon law is to be borne by the vill, where they are appres
hended. 3 E. 3. Coron.328. 4 E.3. cap. 10.

But now by the ftatute of 3 Fac. eqp. 10. the charge is to
be borne by the prifoner, if he hath wherewith, the {ame
to be levied by warrant of the juftices of peace; and if he
hath not wherewith, then the charge to be borne by the pa-
rith, townthip, or tithing, where the offender is apprehended,
by a tax or rate to be made, as by the faid alt is pre-
1cribed.

And what I have herein faid touching the conftable 1s ap-
plicable to a tithing-man, headborough, burtholder, for their
authority is much the {ame.

But the conftable of the hundred is a diftin&t officer, and
introduced upon the ftatute of Winton, vide H. 27 Eliz. B. R.
Croke, n. 25. Sharrock and Hammer ; yet he leems to be a
confervator of the peace.

V. Watchmen : Watchers are of three kinds, 1. That which
1s appointed by the ftatute of Winton, cap. 4. which is that
from Afeenfion-day antil Michaelmas watches thall be kept in all
towns from fun-letting to {un-rifing in boroughs, e, by
twelve, in other towns by {ix or four, according torthe num-
ber of the inhabitants : this watch is to be fet by the confta-
ble, and the neglect thereof punithable by § H. 4. cap.3. Their
power is to arreft fuch as pafs by until the morning, and if
no {ulpicion, they are then to be deliverd, and if fufpicion be
touching them, they fhall be deliverd to the fheriff, iz, to
the common gaol there to remain, until they be in due man-
ner deliverd; and if they will not obey the arreft, hue and

4 cry

(1) Thele words are not in the ALS. are manifcltly wanted to fupply th
but they or others to the like effet fenfe. upply the
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cry fhall be levied upon them ; but this watch extends only
between Afcenfion-day and Michaelmas. I

2. But there 1s another watch, that may be kept by the
conftable ex officio, which may extend to other times, becaufe
there be other things under his charge, as a confervator of
the peace, as for the purpofe to rafe or purfue hue and
cry upon robberies committed by the ftatute of Winton, cap. 1.
to fearch for lodgers in fuburbs of cities, that are {ufpicious
perfons, which is to be done every week, or at leaft once in
fifteen days by the fame ftatute, cap. 4. for fuch as ride or
go armed by the ftatute of 2 E.3. ¢ap.3. for night-walkers
and perfons {ufpicious either by might or day by the ftatute of
5 E.3. cap. 14. e

And altho a conftable is not bound to any precife time
for this kind of watch, nor punifhable, if he omit it barely
for the omiflion, if he be ready upon occafion to do his
office, when required in thefe calés, yet it is in his power to
hold fuch watches, as often as he pleafes, and it is convenient
and juftifiable, and herein the watchmen are the minifters
and afliftants of the conftable, and are under the fame pro-
te¢tion with him, and may act as he doth ; and regularly he
ought to be in company with them in their walk and watch.

3. There is yet a third kind of watch, which is by autho-
rity of the juftices of peace, which may be held at other
times than the ftatute of Winton appoints, and the watch thus |
appointed hath the fame power as either of the former ; and
this {feems to be within the power of any one juflice of peace
by the firlt Afignavimus in his commiflion ; vide Lamb. Fuftic.
Lib. 1. cap. 20. p. 1835. Dals. cap. 60. p. 142.(k), and cap.
109. p.292.(); but the fafer way and more ufual is by
order of the {eflions of the peace or of the court of king’s
bench, which hath the higheft ordinary authority in matters
of the peace and prefervation thereof. |

Now a watchman hath a double protetion of the law,
viz. 1. Asan afliftant to the conftable, when the conftable is
prefent . or in the watch, for {o every man, who is aflifting
to the conflable in the execution of his office, hath the

Vol. 1I. Bb {zme

(k) New Edit. cap. 104, 2. 351, (1) New Edir, cap. 109, p. 534.
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{ime proteltion, that the law gives the conftable. 2. Purely
as a watchman fet by order of law; and the law takes no-
tice of his authority fub co #omine, and therefore killing of a
watchman in execution of his office is murder. Co. P. C. cap. 7.
p- 52. 9 Co. Rep. 66. a. Mackally’s cafe. :

And fuch a watchman may apprehend night-walkers and
commit them to cuftody till the morning, and allo felons
and perfons fufpected of felony. ,

And thus far of arretts wirsure officii.

CHAP XIL

Of arrefts of felons upon 'hue and cry
raifed.

HU E and cry is the old common law procefs after felons
L L and fuch as have dangeroufly wounded -any perfon :
. And this hath received great countenance and authority by
{everal alls of parliament.
By the ftatute of Weftm. 1. cap. 9. (a), it is enalled, “ That
all be ready and apparelled at the {fummons of the fheriff
, 9 a cry de pays to purfue and arreft felons as well within
franchiles as without ; and if they do it not and be thereof
attaint, le roy prendra a eux grevement, they are to be ins
“ difted and fined for the neglect.
By the ftatute of 4 E.1. De officio coronasoris * Hue and
cry thall be levied for all murders, burglaries, men-flain,
or in peril to be {lain, as other-where is ufed in Fugland
“ and all fhall follow the hue and fleps as near as they can ;
“ and he, that doth not and is convi&t thereof, fhall be at:
“ tached to be before the juftices in eyre.
By the ftatute of Winton, cap. 1. *“ From henceforth every
country fhall be fo well kept, that immediately upon robbe-

'f‘ ries and felonies committed freth fuit {hall be made from
1

<<
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(14

town
(a) 2 Co. Inftit. p. 171.
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town to town, and from country to country: and ¢ap. 4. “If
“ any will not obey the arreft of the town, where night-walk-
ers pafs, they fhall levy hue and ery upon them, and fuch
“ as keep the town (wiz. the bailiff or conftable,) thall follow
“ with bue and ery with all the town and the towns near;
and {o hue and cry fhall be made from town to town, un-
til they are taken and deliverd to the fheriff ; and for are
reftments of fuch ftrangers none fhall be punithed.
- And this is in truth but the antient law ; thus it appears
by Bratton, Lib. 1IL. cap.1. where he mentions a provifion
per dominum regem & ejus concilium, (which muft be intended
an antient act of parliament,) qudd omnes tam milites quam
alii, qui funt quindecim annorum O amplitis, jurare debent, qudd
utlegatos, murdratores, robbatores, & burglasores non receptabune,
nec iis confentivent, mec eorum veccptatoribus, &7, fi quos tales
noverint, eos astachiart faciens, U hoc vice-comiti O ballivis fuis
monftrabunt, O fi buefium vel clamorem de talibus audiverint,
fasim andito clamore [equensur cum familia & hominibus de
terrd fud ().
~ And it is one of the articles of inquiry in the leet in the
{tatute de vifu franci plegii, de hues levies O nient purfues, and
among the capitula Trineris de huefio levato O non [ecuso : vide
Coke fuper flat. Weftm. 1. cap. 9. 2 Inflit. p.172.

And altho it is 2 good courfe to have a juftice of peace to
direlt his warrant for raifing hue and cry to prevent caufe-
lefs hues and cries, yet it is neither of abfolute neceflity nor
{fometimes convenient, for the felons may efcape before the
juftice can be found, and hue and cry was part of the law be-

fore the ftatute of 1 E.3. cap. 16. which firft inflituted jue
ftices of peace.

And altho alfo it is {pecially incumbent upon conftables to
purfue hue and ery, when called upon, and they are feverely
punithed, if they neglet it (b), and it prevents many incon-
veniences, if they be there, for it gives a greater authority to

| their
(¥) Vide Part1. p.23 & 24. in notis. * with the utmoft expedition, as foon
(2) By 8 Geo. 2. cap. 16. “ If any * as he fhall receive notice thereof, he
conftable, headborough, &ec. within « fhall for every fuch refufil or neolect
the hundred, wherein any robbery ¢ forfeit five pounds, onc half to the

“ fhall happen, fhall refufe or neglet “ king, and the other hait to fuch per-
¢ to make Lue and cry after the felons “ fon,-as fhall fue for the fume,
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their purfuit, and enables the purfuants in his afhftance to
plead the general iflue upon the ftatutes of 7 &' 21 Fae. with-
out being driven to {pecial pleading ; and therefore to pre-
vent inconveniences, that may happen by unrulinefs, it is.
moft advifable, that the conftable be called to this action.

Yet upon a robbery or other felony committed hue and cry
may be railed by the country in the abfence of the conftable,
1t 15 therefore called Cry de pais.

Neither is there any inconvenience confiderable in it, for
if hue and cry be raifed without caufe, they that raife it are
punithable by fine and imprifonment. 2 Co. Inflir. p. 173.

And accordingly it was agreed by the two chief juftices and

three other judges upon the trial of Packburft, Fackfon and
others, who were all convifted of murder and executed for
killing two of the countrymen, that followed them, being
highway robbers. Lent vacation anno Car. 2. 26.
- In this matter of hue and cry thefe things are confidera-
ble, wiz. 1. By whom it is to be levied. 2. How it is to be
levied. 3. In what manner to be purfued. 4. What may
be done by them that purfue it. - 5. How punithed, if omic-
ted or neglelted. | - -
I Hie and Cry may be raifed as well by an officer of ju-.
ftice, as by the precept of a juftice of peace upon informas
tion of a felony. | | .

Or it may be raifed by any private perfon, that is robbed,
or knows of any felony. \ \

II. Touching the manner of it: It is diverfe accordine
to variety of circumftances. 1. The party, that levies
it, ought to come to the conftable of the vill, and give
- him notice of a felony committed, and give him {uch rea-
{onable aflurance thereof, as the nature of the cafe will besr.
2. If he knows the name of him that did it, he muft te]]
the conitable the fame. 3. If he know it not, but can deferibe
him, he muft defcribe his perfon, or his habit, or his horfe
or fuch circumftances that he knows, which may conduce to
“his difcovery. " 4. It the thing be done in the night, {o that
he knows none of thefe circumftances, he muft mention the
number of the perfons, or the way they took. 5. If none of

I aH
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all thefe can be dilcoverd, as Where a robbery or burglary or
felony is committed in the night, yet they are to acquaint
the conftable with the fa®, and defire him to f{earch in his
town for fufpefted perfons, and to make hue and cry after
fuch as may be probably fufpected as being perfons vagrant
in the fame night, for many circamf{tances may ex pof facto
be ufeful for difcovering a malefactor, which cannot be at
firft found (¢).

III. In what manner it is to be purfued. 1. The conflas
ble is to make fearch in his own vill; 2 E. 4.8 ¥ 9. 2. He
is to raile all the neighbouring vills next about, Crompr. de
Pace, f.178. b, 3. It is to be purfued with horfe and foot :
vide 27 Eliz. cap.13. Dals. cap. 28. p.75.(d), per direttion dé
Hyde chief juitice.

. IV. What may be done in purfuance of a hue and cry les
vied, and therein I think as followeth.

1. That in cale of hue and ¢ry once raifed and levied upon
{fuppofal of a felony committed, tho in truth there was no
felony committed, yet thofe, that purfue hue and cry, may
arreft and proceed, as if {o be a felony had been really com-
mitted.

And therefore the juftification of an imprifontent by a
perfon upon fulpicion; and by a perfon, efpecially a confta-
ble, upon hue and ¢ry levied do extremely differ, for in the
former there muft be a felony averred to be done, and it is
iffuable ; but in the latter, viz. upon hue and cry it need not
be averred, but the hue and ery levied upon information of a
felony is {ufficient, tho perchance the information were falle ;

Vol. IL Cc and

te

(c) By 27 Eliz. cap. 13. To the levy- * writing of fuch robbéry at the dwel-
ing of bue and cry fo as to charge the * ling-houfe of fuch conftable, &c. de-
hundred for any robbery it is requifite, * fcribing, as far as the nature and cir-
« That the party robbed do with all * cumftances of the cafe will admit, the
“ conveniént fpeed give notice theteof  felon or felons, dand the time and
“ to the inhabitants of fome town, vil- ¢ place of the robbery ; and alfo within
“ lage or hamlet near the place where ¢ twenty days next after the robbery
¢ the robbery was committed:” And ‘ committed caufe public notice to be
by 8 Geo. 2. cap.16. it is further requi- “ given thereof in the London Gazerte,
red, * That the party robbed do with “ therein likewife defcribing the felon
¢ all convenient {pecd give notice there- « ¢ or felons, and the time and place of
“ of to fome conftable, headborough, ““ fuch robbery, together with the goods
“ ¢gc. of fome town, &5¢. near the place whereof he was robbed.

“ of the robbery, or leave notice in (d) New Edit, cap. 54. p.169.

(11

~



102 Hiftoria Placitorum Corone.

and therefore I do not find any averment of a felony com-
mitted in cafe of a juflification of an imprifonment upon hue
and cry. 5§ H.7. 5.4 21 H.7.28.4. per Rede, 2 E. 4.3 & 9.

And the reafons hereof are thefe. 1. Becaufe the conftable
cannot examine the truth or fallhood of the fuggeftion of
him that firft levied it, for he cannot adminifter him an
oath, and if he fhould forbear his purfuit of the hue and cry
till it be examind by a juftice of peace, the felon might e-
fcape, and the purfuit would be loft and fruitlefs. 2. Be-
caufe the conftable is by the alls of parliament before-men-
tiond compellible to purfue hue and ery and he is punifhable,
and fo are thofe of the vill, if they do it not, as appears by
the allts of parliament above-mentiond. 3. Becaufe he, that
firft raifeth a hue and cry, where no felony is committed, viz.
the perfon that giveth the falfe information, is feverely pu-
nifhable by fine and imprifonment, if the information be
falle. 21 H.7.28.4. 29E.3.39. . b. 2 Co. Inflit. p.173.

And therefore if he raife a hue and ery upon a perfon
that is innocent, yet they, that purfue the hue and cry, may
juftify the imprifonment of that innocent perfon, and the
raifer is punithable ; and by the {ame reafon, if he give no-
tice of a felony committed, when there was in truth none.

2. If hue and ery be railed againft a perfon certain for fe-
lony, tho poflibly he is innocent, yet the conftables and thofe
that follow the hue and ¢ry may arreft and imprifon him in
the common gaol, or carry him to a juftice of peace.

3. If the perfon purfued by bue and cry be in a houfe and
the doors are fhut, and refufed to be opened upon demand
of the conftable and notification of his bufinefs, he may break
open the doors; and this he may do in any cafe, where he may
arreft, tho it be only a fufpicion of felony, for it is for the
king and commonwealth, and therefore a virtual nom omistas
is in the cale: vide § Co. Rep. 92. b. Semain’s cafe. And the
{ame law 1s upon a dangerous wound given, and a Awe and
¢y levied upon the offender. 7 E. 3. 16.5. Barre 291.

And it {eems in this cafe, that if he cannot be otherwife

taken, he may be kild, and the neceflity excufeth the con-
ftable: wvide Part L. cap. 9. p. 53.

I 4. Upon
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4. Upon hue and cry levied aganft any perfon, or where
any hue and ery comes to a conftable, whether the perfon be
certain or uncertain, the conftable may fearch in {ufpefted
places within his vill for the apprehending of the felons.
Dalt. cap. 28. p.75.(e), Crompt. de Pace, f.178.b. 2 E. 4.
8.5

But tho he may fearch fufpected places or houfes, yet his
entry muft be per offia aperta, for he cannot break open doors
barely to fearch, unlefs the perfon againft whom the hue and
ery is levied be there, and then it is true he may; therefore
in cafe of {uch a {earch the breaking open the door is at his
peril, vz, jultifiable, if he be there ; not juftifiable, if he be
not there ; but it muft be always remembred, that in cafe of
breaking open a door there muft be firft a notice given to
them within of his bufinefs, and a demand of entrance, and
a refutal before doors can be broken.

5. If the hie and cry be not againit a perfon cettain, but by
defcription of his ftature, perfon, clothes, horfe, &¢. the hue and
ery doth juftify the conftable or other perfon following it in
apprehending the perfon fo defcribed, whether innocent or
guilty, for that is his warrant, it is a kind of procefs, that
the law allows, (not ufual in other cafes,) viz. to arreft a
perfon by defcription. |

6. But if the hue and cry be upon a robbery, burglary,
manflaughter, or other felony committed, but the perfon,
that did the facl, is neither known nor defcribible by perfon,
clothes, or the like, yet fuch a hue and ¢ry is good, as hath
been {aid, and muft be purfued, tho no perfon certain be
named or defcribed.

And therefore in this cafe all that can be done is for thofe
that purfue the hue and cry to take fuch perfons, as they
have probable caufe to {fufpect ; as for inftance, fuch perfons
as are vagrants, that cannot give an account where they live,
whence they are, or fuch {ufpicious perfons as come late
into their inn or lodgings, and give no reafonable account
where they had been, and the like: wvide 2 E. 4. 8. 4.

And
(¢) New Edit. cop. 54 . 1695
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And here the juftification of the imprifonment is mixed
partly upon the hue and ¢y and partly upon their own fufpi=
cion, and therefore, 1. In refpect that it is upon hue and cry
there needs no averment, that the felony was done, yer it
muft be averred, that an information was given, that the fe-
lony was done, if the arreft be by that conftable that firft
received the information, and {o raifed the bue and cry ; or if
the arreft were made by that conftable, or thofe vills, to whom
the hue and ¢ry came at the fecond hand, it muft be averred,
that {uch a bue and ¢ry came to them purporting fuch a fe-
lony to be done ; but 2. Alfo in as much as the hue and cry
neither names nor defcribes the perfon of the felon, but onl
the felony committed, and therefore the arreft of this or that
particular perfon, and {o applied, is left to the {ufpicion and
difcretion of the conftable, or the people of the {econd or
third vill, he that arrefts any perfon upon fuch-general hne
and cry muft aver, that he {fufpefted and fhew a reafonable
caufe of fupicion.
~ But now by the flatute of 7 Fac. cap. 5. Therconflable or

any that come n his afliftance, even in this cafe of hue and

cry, may plead the general iffue, and give the whole matter
of the juflification in evidence, for the purfuit of hue and cry,
tho performed by others as well as the conftable, is prin-
cipally the alt of the conftable of the vill, and the others
are but as his deputies or afliftants within the precinéts of
their conftable-wick.

V. For the laft matter how the negle& of the purfuit of
hue and ¢ry is to be punifhed, it hath been before declared
upon the ftatutes of 3 E. 1. ¢cap. 9. 4 E.1. and 13 E. 1. of
Winson, they are to be indicted, fined and imprifond.

I CHAP.
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CH AP XIIIL

Arrefts of felons virtute przcepti, or \pf"
warrants.

Come now to confider of arrefts of felons ot perfons

{ufpeted of felony by warrant or precept, namely not of
precepts that iffue upon matter of record, as upon appeals or
indi¢tments, which regularly are to be by writ, but fuch war-
rants as are preparatory to it, or for confervation of the peace.

And herein regularly all courts and perfons, that have jus
dicial power by the common law; or by aft of parliament
for the confervation of the peace, have power to grant wars
rants for arrefting of felons ; but {fuch as are fimply minifte-
rial and have no jurifdiftion, as conftables, cannot iflue war-
rants for that purpofe, but muft do their office either alone,
or with others called to their afliftance. .

The court of king’s bench hath not only a power to iffue
writs upon indi¢tments or appeals before them, but have alfo
power by order to command the fherift of the county, where
they fit,” or the marfhal of the court to apprehend felons or
difturbers of the peace, and bring them before the court ; and
this is warrantable by the cuftom of the court, which is part
of the law of the land.

Yea I have known by great advice, that where there hath
been information upon oath of a breach of the peace, and a
defign by perfons, whofe names could not be known, to
commit a riot or breach of the peace, an order hath been
made by the court to the fheriff to bring before them fuch
perfons, as fhould be probably fufpetted to be parties therein,
an_d to bring them into the court, M. 23 Car. 2. in Storie’s cafe
for attempting to take away the daughter of Mrs. Gilbura
with masks and vizards.

See before ¢ap. 1. concerning the king’s bench.

Vol. II. Dd A com-
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A commiffion iffues out of the chancery under the great
{eal to take perfons, that were notorioufly famed of felony or
trefpafs, tho they were not indited, and by virtue hereof
the commiflioners iflue a precept to B. to take ¥. S. that had
dangeroully wounded another ; this was admitted a good ju-
{tification m the ofhcer, tho the commiffion itfelf was againft
law, 24 E.2. 9. B. Faux Imprifonment 9. Vide fimile 42 Affiz. 5.
where a commiflion luing out of chancery to take %.S. and his
goods, before he was indilted, is ruled to be againit law.

And therefore I would never advife thofe general procla-
mations, that have fometimes iflued, to take certain perfons
notorioufly {ufpected of felony but not indicted.

It is true, that {fuch a proclamation may:be a means to give
notice of felons, but fo it may perchance include true men ;
and therefore what by law a conftable, theriff, officer, or
private perfon may do in arrefting of felons or {ufpeled
perfons without fuch a proclamation may be juftifiable, but
not by virtue of the proclamation, neither can any juftifica-
tion be made by virtue of it; and therefore {uch proclama-
tions againtt perfons not indifted are againft law, ‘and may
bring great inconveniences, 1.'By leading the country into an
error. 2. By the,example iclelf, which may be of ill confe-
quence to honeft men, as well as of ufe to apprehend fe-
lons. - , ”

27 Affiz- 35. A man was indilted of felony before juftices
of oyer and serminer : It is admitted, that the juftices may
not only award procefs of outlawry thereupon, but may alfo
iffue a commiflion (which is no other than a warrant under
their hands and {eals,) to take the party, and that by virtue
of fuch.a warrant or commiffion they may break open doors,
but they muft thew their commiflion, if demanded.

By the common law the fheniff' of the county might give
out a warrant for the apprehending a felon before indict-
ment ; and this is farther confirmed by the ftatute of 3E. 1.
cap. 9. au commandment, O a les fummons de vifcount & au cry de
pays mutt be underftood disjunctively, (or at the ery of the coun-
try,) for the theriff had jurifdi@ion at the common law to
take indictments of old felonies in his Twr# ; and {o he hath

2 fhill,



Hiftoria Placitorum Corone. 167

ftill, tho he is not now to make procefs upon them by the
{tatute of t E. 4. cap. 2. A

The coroners have allo power to attach manflayers by their
warrants after inquifition, whereby they are found guilty,
but that feems not to be all their power; but they may make
out warrants for apprehending thofe perfons that are not, or
cannot be prefented before them, as thofe that were prefent
and not guilty ; nay alfc of burglars and robbers, and yet
they cannot take an inquifition touching them; this appears
evidently by the ftatutes of 3 E. 1. eap. 9. and 4 E. 1. Officiuns
coronatoris. And vrith this agrees the common ufage at this day
for the coroners to take manilayers before their inquifition be ta-
ken, for many times the inqueit is long in their inquiry, and the
offerider may efcepe, if he ftay till the inquifition deliverd up.

But becaufe at this day the gteateft part of the bufinefs
of this nature is difpatched by juftices of the peace, I fhall
be more large touching their warrants, wherein neverthelefs
much of what 1s fuid therein will be applicable to the wur-
rants, that iffue in like cafes by other perfons.

And therein I fhall principally conlider thefe particulars,
1. When and in what cafes they may iflue their warrants
for the apprehending of felons. 2. To whom. 3. How and
in what manner {uch precept or warrant is to iflue. 4. What
may be done by the officer in purfuance thereof.

I. ‘As touching the firft, in what cafes juftices of peace
may thake warrants for the taking of felons or perfons {fufpelt
of * felony. e , '

My lord Coke in_ his jurifdiction of courts, ¢sp.31.°p. 176,
177. hath deliverd certain tenets, which, if they thould hold
to be law, would much abridge the power of juftices of
peace, and condemn the conftant and wfual practice, and give
a loofe to felons to efcape unpunifhed in moft cafes (*), wviz.
1. That a juftice of peace cannot upon complaint iffue a war-
rant to apprehend a felon before indi¢tment, grounding him-
felf upon the hafty opinion of Firgherbert and Brudnell 14
H. 8.16. 4. who yet hold the ofhicer excufed, that makes the
arreft upon that warrant. 2. That admit he may arreft, yet

he
) Flae Part L. p. 519 & fupra p. -9,
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he cannot break open a houfe to take the felon by virtue of
that warrant. 3. That admit he may arreft by that warrant,
yet he cannot iffue a warrant in cafe only of {fufpicion.
4. That admit he may, yet no houfe can be broken by vir-
tue of fuch warrant.

Touching the fecond and fourth matter I thall confider
them, when I come to the bufinefs of the officer’s power in
purfuance of a juftice’s warrant ; but touching the power of
iffuing this warrant by the juftices of peace, I thall now con-
fider it : And theremn I fay as followeth.

1. That a jullice of peace hath power to iffue a warrant
to apprehend a perfon acculed of felony, tho not yet in-
diéted. '

That, upon which the doubt muft arife to thofe that made
. a doubt of ir, muft certainly be the ftatutes of Magna Carsa,
cap. 29. Nullus liber homo imprifonctur Ce. nifi per legale Jjuudi-
cium parium [uorum vel per legem terre. 25 E.3. cap. 4. “ None
“ fhall be taken upon fuggeftion made to the king or his
“ council, unlefs it be by prefentment or indiétment, &%,
“ or by writ original at the common law.” 28 E. 3. cap. 3.
“ No man fhall be taken, or imprifond, or difinherited,
or put to death without being brought to anfier by due
procefs of law.” 42 E.3. cap. 3. “ Whereas upon falle ac-
cufations people have been brought before the king and
council, it 1s enacted, that no man fhall-be put to anfwer
“ without prefentment before juftices or matter of record,
¢ or by due procefs and writ original according to the old
“ law of the land. /

Now all the weight of the queftion upon thefe ftatutes
is to fee what the law of the land 1s, for if thefe preparas
tory arrefls of felons be not againt the law of the land, they
are not reftrained by thefe ftatutes. Certainly by the law of
the land, if a felony were committed, or bur fufpelted to
be committed, a man might be arrefted by the party that
knows, or upon probable grounds fufpets kim to be the fe-
lon ; or by a conftable upon compluint, or upon hue and cry,
and he might be carried to prifon, and there detained tll
deliverd by due courfe of law; and vyer this perion {o ar-
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vefted not all this while indicted : vide ffasuses 3 E. 1. cap. o.
4 E.3. cap.10. and 5 E. 3. cap. 14. And all this was in or-
der to preferve the peace of the kingdom, and to {fupprefs
felons. | ' : -
But this being -not found effetual enough, by the ftatute
of 1 E.3. cap. 16. for the better keeping and maintaining of
the peace commitlions are to iffue for the {ame in the {everal
counties; this was their primitive inflitution. Their power
was enlarged by the ftatute” of 18 E. 3. cap. 2. to hear and
determine felonies and trefpaffes: and by the ftatute of 34
E.3. cap. 1. their power is farther enlarged, ‘and particularly
their taking as well perfons fufpefted as indiCted of felonies
‘mentiond in that a&t is required, which, tho perchance it refer
only to thofe that have been robbers and gone beyond the
{ea and fince returned, yet it is a pattern for others.

- Now by thefe ftatutes {urely’ as much powet is intended
to be tranflated to the juftices of peace in -order to the pre-
fervation thereof, 'as was in a conftable or private perfon,
for the juftices of the peace are confervators of the peace and

¥

mare. e ST
.. And let a man look upon all the als of parliament, that
have been down to this day, he fhall find that the power of
juftices of peace to convene and commit felons before indi%tment
is allowed. 4 E. 3. cap. 2. Sheriffs thall not let to mainprife
{uch as be indi€ted or taken by juftices of peace, unlefs main-
perhable by law, 1 R. 3. cap. 3. and 3 H. 7. cap. 3. concerning
bailing of prifoners committed upon fufpicion, 192 R M,
cap. 13. 28 3 P.& M. cap. 10. by which it appears, that ju-
ftices of peace may commit for felony, yea or for {ufpi-
cion of felony; 3 Fac. cap.10. 5 H. 4. éap. 1o. {o that the
imprifonment before indi¢tment is furely lawful and not
within the reftraint of Magna Carsa ; and if {o, then furely
their arreft is mich more lawful, for it is but to bring per-
fons to an examination in .order to their commitment, bdil;
or difcharge ; and there 15 no greater record of their com-
mitment than of their arrefls. |

2. He may allo iflue a warrant to apprehend a perfon fu-
{pected of felony, tho the original fulpicion be not in him-

Vol IL ~ " Ee {elf
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felf, but in the party that ptays his warrant ; and the reafon
is, becaufe he is a competent judge of the probabilities offerd
to him of fuch {ufpicion. |

And as a conftable may upon complaint arreft a perfon fus
fpefted of felony, as appears by what hath been faid in the
foregoing chapters (*), {o a juftice of peace may do. the like
by his warrant ; and it is allo the conftant prallice accords
ingly.

But that I may f{ay it once for all, it is fit in all cafes of
warrants for arrefting for felony, much more for fufpicion of
felony, to examine upon oath the party requiring a warrant;
as well whether a felony were done, as alfo the caufes of
his fufpicion, for he is in this cale a competent judge of
thofe circumftances, that may induce the granting of a war-
rant to arreft.

And if there were no other reafon to prove it than this,
it were {ufficient ; namely, that the juftice of peace may com-
mit him to gaol, that is brought before him for fuch {ufpis
cion, or bail him, as appears by the ftatutes of 1 R. 3. cap. 3.
3H.7. cap.3. 182 P.U M. cap.10. and therefore 4 for=
tiori may make a warrant to convene or bring him before
him to examine the caule of the fufpicion.

II. As touching the fecond matter, to whom this warrant
is to be directed. |

Ufually the warrant or precept is direfted to the fheriff
or bailiff, conftable, or tithingman, and they are bound to
execute it ; and if they do not, they may be indi@ed and
fined for their neglect.

But it may be direCted to any private perfon or his own
fervant, 14 H. 8.16. 4. Cromp. de Pace, f. 147.b. but he is
not bound to execute it, but if he execute it, it i3 as good
as if he were an ofhicer. ) |

If a warrant be direCted from a juflice of peace to a con-
ftable of D. to arreft a felon, & he is not bound to £0 out
of the vill, where he is conftable, to execute the warrant
but yet 1f he do execute it in another vill, it is good enough,
for he alts herein not {imply as conflable of D. but By virtue

4 of
(*) Fide cap. 10, p. Bo. and ¢aprx1. p. 91, Sce alfo Part L. p. 610,
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of the juftice’s warrant ; and {o it was ruled in my time at
the aflizzs in Norfolk about 1668.

III. As to the third matter, how and in what manner it
is to be made or iffued; touching which thefe things are re-
sularly to be obferved.

The party that demands it ought to be examind upon
his oath touching the whole matter, whereupon the warranr
is demanded, and that examination put into writing.

The party charging another thus with felony ought to be
bound by recognizance to profecute at the next feflions or al-
fizes, as the cale fhall require. Dalt. cap.117. p. 334.(a).

The warrant ought to be under the hand and {eal of the
juftice, 2 Co. Inflit. p. 52. It muft have a certain date, but
the place, tho it muft be alleged in pleading, need not Le
exprefled in the warrant. 14 H. 8. 16. 4.

Regularly the warrant ought to contain the caufe {peci-
ally, and thould not be generally to anfwer fuch matters as fhall
be objected againft him, becaule it cannot appear, whether it
be within the jurifdi¢tion of the juftice of peace, neither can
it appear whether the party be bailable or not. 2 Co. Inftir.
p- 52, 591.

And therefore upon fuch a general warrant returned
upon an habeas corpus, it is in the pleafure of the court of
king’s bench to bail or dilcharge him; and accordingly for
this reafon, P. 23 Car. B. R. in Brown’s cale he was dif-
charged.

But vet I hold fuch a warrant is not therefore void, but
if de fatto the matter be within the juri{diltion of the juftice,
and 1o averred, {uch a general warrant is a good juftiication
efpecially in cafe of felony, and antiently it was generally
held fuch general warrants were good in cafes of treafén or
felony (*, tho in warrants of the peace and good behaviour the
caufe muit be thewn, that the party may come provided with
his {ureties ; and accordingly vide Raftal’s Entries, tit. Attack-
ment 1. Dals. cap. 11~ p.329.(b), Cromps. de Pace, f.148. a.

T 37

0. 169. £.579. the cafe of Kendal and Rowe, Statc 7.
(*) Cronpe. 2350 b 1 8id. 98, Dalr. Vol IN. p. 861, 862. 5 Mod. Rep. p. 8o,
P. 574. and Sic [z Tyadbang’s 8z, 83.
s @os LB R Tide tamen (b) New Edit, p. 574,

(@) New Egir. e

cale, Twine 2 G0e
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T. 37 Eliz. C. B. Broughton and Mulfboe (¢); and accordingly
ruled by my lord Coke himfelf contrary to his opinion in his
comment uponr Magna Carta, T. 7 Fac. C.B. the cafe of the
mayor of Cawterbury : <vide fupra Part 1. cap. 54. p. 609.
Breach of prifon. I
A juftice of peace may make his warrant to apprehend a
perfon {ufpected by name upon a complaint made to him;
but where upon a complaint to a juftice of a robbery he made
a wagrant to apprehend all perfons {ufpelted and bring them
before him, this was ruled a void warrant, P. 24 Car. 1. in
the cafe of jultice Swallowe, and was not a {ufficient juftification
in falfe imprilonment. A | T
A juftice of peace may make a warrant as well in cafe of
felony as of the peace to bring the party before himfelf, and
then the officer ought to bring the party before him, that
made the warrant, § Co. Rep. 59. b. Foffer’s cale ; or he may
make the warrant to bring him before any of his majefly’s
juftices of the peace, or before bimfelf, or any of his maje-
{¥'s juftices of the peace, and then it is in the eleCtion of
the ofhcer to bring him before which juftice of the county
he pleales ; and it 1s not in the eleftion of the party .to go
before whom he- pleafes ; adjudged 5 Co. Rep. 59. b. -Fofter’s
cale againft the opmion of Figeux 21 H. 7. 21.4.
~And in {fome cales he may make his warrant to bring him
to the {eflions of the peace, tho it is better to bring-him be-
fore himfelf or fome juftice, that the party may be in the
meéan time bailed, if there be caufe, to appear at the {eflions
of the peace or gaol-delivery, as the caufe fhall require.
A warrant of the peace may be to bring the party complained
of to the juftice to the intent to find {ureties for his appearance
at the {eflions, Ue. and in the mean time to keep the peace,
or the warrant may be f recufaverit then to bring him to the
common gaol ibidem moraturus, quoufque ~gratis hoc fecerit ;
and yet the conftable or officer may bring him in that cafe
betore the juﬁice ; and if he refufe there to give {ureties, he
may by virtue of the firft warrant bring him to gaol, and
commit without-any farther warrant or mittimus, 5 Co. Rep.
§9. b. Fofter’s cafe. ' |  The
' (¢) Moor p. 508. .
4
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’Ihe warrant! of a juftice before indi@tment may be in
the king’s name:with the Teffe of the juftice, or i may be
in the name of the juftice of .peace himfelf; the lacter
moft ufual ; but procefs after indictment 1ffued from -a
feflions of the peace is always in the ‘king’s name, Dai.
Fuftice, p. 404, 347, 348. (4). But whether generally:
a juftice of peace out of {feflions can iffue a warrant to
apprehend perfons offending againft a penal law, tho within
their cognizance,. and {o to bind them over to the feflions, or
in defaule thereof to commit-them, and this before mdl&-
ment, feems doubtful: vide Lamb. 188, 189. Dalt. cap. 117.
p-331. (e). Thele things feem to make againft it. 1. Becaufe
fome alts of parlrament do particularly and exprefly autho-
rize them to it, which they would not have done, it it had
been other\vife: lawful.  2..Becaufe in moft cafes of "this na-
ture, tho the, party were indi¢ted or an information preferd
yet the capias was not the firft pracels but a wenire fa-
cias and diftringas, and in cales of information no procefs of
outlawry at all, 8 H. 6. 9. 5. until the ftatute of 2 1 Jac. cap. 4.
gave procefs of ourldwry in a&mns popuiar as in altions of
trefpals vi & armisc=" e v :
. In cafe of a complaint-and oarh of goods ftolen, and that
he f{ufpe@s the gdeds. are in-fuch .a houfe, . and thews the
caufe of his fufpicion, - the juftice of peace may grant a’war-
rant to {earch m thofe {ufpected places mentiond in his war-
rant, and to attach the goods and the party in whofe cuftody
they are'found, and bring them before him or {fome juftice
of. peace to give an account how he came by them, -and
farther to -abide fuch order, as to law fhall appertam
vide Dalt. p. 35‘3 (f)-

And this is:warrantable by law, and without it felons
could not in many cafes be difcoverd, . and is the conftant
pra&xce at this; day notwithftanding the opinion of my lord
Coke m his ]unfdl&xon of courts;” p I 76

But in that cafe it is converitent, 1. To exprefs that the
fearches be made in the day-time 2. That the party fu-
f] e&mg be prefent to give the officer information of his
Vol IL. Ff goods.

(4) New Edit. p. 595. (e) New Edit. p. 516. (f) New Edit. p. 598.
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goods. 3. There can be no breaking open of doors to make
the fearch, but he muft enter pér offia aperta, or upon the
voluntary opening of the door by the houle-keeper or his
{fervants ; and the reafon is, becaufe the bare having of fto-
len goods in his houfe doth not neceflarily make a man ei-
ther a felon or acceflary. 4. But becaufe the having of fto-
len goods in his cuftody is prima facié an evidence of a fe+
lony and a good caufe of fufpicion, it is a lawful claufe in
the warrant to attach the party, in whofe cuftody they are
found, to come before the juftice. 5. The goods being found
ought not to be deliverd to the party complainihg, but to re-
main in the conftable’s hand, till either by a writ of reftitu-
tion upon the conviction of the felony, or by due order of
the court they be deliverd. ‘

But the general warrant to fearch all placds, whereof the
party and officer have fufpicion, tho it be ufual, yet it is not
fo {afe upon the reafon of juftice Swallow’s cafe before tited 5
and yet fee precedents of {uch general warrants Dak. 7353,
354 b

The warrant of a juftice of peace ought regulatly to men-
tion the name of the party to be attached, and muft not be
left in generals or with blanks to be filled up by the party
afterwards. Dals. cap. 117. p.329. (g). If there be a riot of
breach of the peace in the prefence of one or more juftices
they may arreft the rioters themfelves, or command any offi<
cets or others by word of mouth withéut warrant to arreft
them, and they may by virtue thereof flagrame ctimine ape
reft them in the ablence of the juftice by the true Mmeaning
of the ftatutes of 34 E. 3. cap.1. and 13 H. 4. éap. 7. quod vide
adjudged 14 H.7. 9 & 10. T

And therefore if a riot be cofmhitted and difperfed by’ the
coming of the juftice of peace; and they be {ufpected pro-
bably to meet again or threaten to do fo, tho the conftableg
may ex officio fupprefs the riot,.and raife the power of the
vill to do it 5 yet I think it clear that a juftice of peace may
deliver a fpecial warrant in the hands of any pet{on to arreit
the rioters, if they re-affemble, tho there be no particular pera

3 {ons
. (&) New Edit. p.514.
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fons named in the warrant, becaule it may be impoflible to
be known what their names are, and yet the peace Is necel-
fary to be kept, as well as the breach of it to be punithed ;
and the juftice cannot always perfonally watch their re-affem-
bling, but muft cruft others todo it; and this is admitted of all
hands in the book of 14 H. 7. 9. and the only doubt is, whethet
it may be done by word, which yet is adjudged there good.

And thus far for warrants.

IV. The fourth thing is the manner and order of their
execution.

If a warrant or precept to arreft a felon come to an ofh-
cet or other, if the felon be arrefted and after arreft elcape
into another county, yet he may be purfued and taken upon
frefh purfuir, and brought before the juftice of the county,
where the warrant iffued, for the law adjudgeth nm always
in the officer’s cuftody by virtue of the firft arreft ; but i he
efcape beforé arreft nto another county, if it be a warrant
barely for a mifdemeanor, it feems the officer cannot purfue
him into another county, becaufe out of the jurifdiction of
the juftice that granted the warrant ; but in cafe of felony,
affray, or dangerous wounding the officer may purfue him
and ruife hue and cry upon him into any county, but if he take
him mn a forein county, he is to bring him to the gaol or ju-
ftice of that county, where he is taken, for he doth not take
him purely by the warrant of the juftice, but by the authos
rity that the law gives him; and the juflice’s warrant is a
{ufficient caufe of {ufpicion and purfuit. 2 E. 4. 6. b. Dalt.
cap. 118. p.340.(b), 7 E.3.16.b. 11E 4. 4. b.

Tho a perfon, that hath a warrant to arreft for felony or
other mifdemeanor, may call others to his affiftance, yet he
cannot make a warrant to another as his deputy to execute
it, or command another to execute it in his abferice. 8 E. 4.
14. 4. e
But it is held, that, if the warrant be direted to the fhe-
riff, he may make a warrant to his bailiff to execute it, and
may commiand by werd his under-fheriff to execute it with-
out any other warrant. 8 E. 4.14.4. Dalt. ¢ap.117.p.332.( z').f

(b) New Edit. p.24 & 5855. () New Edir. p. 577 -



116  Hifloria Placitorum Corone.

If a warrant iffue from a juftice of peace to a private
perfon to arreft for felony or any other matter, he is not
bound to thew his warrant, unlefs it be demanded, and then
he muft thew it. .

But if it be direfted to a known officer, as to the fheriff,
who is a known officer in the county, or to a conftable, who
is a known officer in the vill, he 15 not bound to fhew his
warrant, tho demanded, no more than a bailiff jurus & conus ;
it is enough for him to {ay I arref? you for felony, &c.. in the
king’s name. 8 E. 4.14.4. 14 H.7.9.b. 21H.7.23.4. 9 Co.
Rep. 69. Mackally’s cale (*). -

But it is reafonable and alfo fafe for the officer to acquaint
him what he attacheth or arrefteth him for, for it is a great
{ecurity to the officer, that arrefts him, and juft for the party
arrefted to know the caufe for what it is. |

A warrant of a juftice of peace to arreft for felony may
be executed in a franchife within the county, for it is the
king’s {uit, in which a non omittas is virtually included.

Where by virtue of a warrant from a juftice of peace the
houfe may be broken to apprehend a felon or other male-
faltor, there are thefe diverfities. )

Upon a warrant to {earch for ftolen goods the doors can-
not be broken open, for tho it be for the king, yet the law
enables not the breaking of houfes in all cafes for the king: (vide
ftatute 12 Car. 2. cap. 19. a {pecial a& to enable the fearch
and breaking open of an houle in cafe of goods uncuﬂomed,)
and therefore the entry to fearch by fuch a warrant muft e
per oftia aperta. 5 S S

So upon an excommunicato capiendo; tho it be the king’s fuie,
yet doors cannot. be broken to take him.. - H. 42 Eliz. C. B,
Croke, n.17. Smith and Smith (k). SO - |

If a juftice of peace iffue a warrant to apprehend a felon,
who 1s in his own houfe, and -after notice of .the warrant anci

3 ‘ e © requett

(*) This was an arreft in a civil underflood ; tho-it may be otherwife in

altion, and the warrant there meant was cafe of felony, becaufe in fuch cife 2

not the writ or warrant for arrefting the - private perfon:may arreft ‘a tclon - with-

party, but the general warrant conflitu- out any worrant at all.  Pide Parr |

ting him bailiff, and of this are the 2. 458. 122 nous, :
cafes in the year-books here cited to be (k) Cro, Eliz. 741.
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requeft to open the door it is refufed or neglected to be done,
the officer may break open the door to take him ; and rhe
fame law s, if it be but for fufpicion of felony. 13 E. 4.
9. a. 5 Co. Rep. 91. b. Semain’s cale (T)

And {o much more may he break open the houfe of an=
other perfon to take him, for fo the fheriff may do upon a
civil procefs, § Co. Rep. 93. a. Semain’s cafe. But then he
muft at his peril {ee that the felon be there, for if the felon
be not there, he is a trefpafler to the ftranger, whofe houfe
it is ; but in both cafes the officer muft firft notlfy his bufi
nefs that he comes about, and demand admiflion. ~ Ihidem.

But in cafe of warrants to fearch for flolen goods I think
the doors of any perfon cannot be broken up.

If a warrant of the peace iffue from a juftice of peace,
the officer or minifter of {uch warrant may break open a
door in cafe of refufal to open after demand and netice of
his bufinefs : ruled by Popham and Clerk 3 Fac. Dals. cap. 78.
p. 204, 205. (1),

Now touching  the killing of a man jufficiari [e nolentis,
where there is a lawful warrant againft him, much hath been
faid before, where I confiderd the conftable’s power (*); fomes
what I thall fay here: :

It is neceflary in this cafe to confider the difference between
an arreft upon a warrant for felony, and an arreft for a fim-
ple mifdemeanor. |

Arid alfo a difference if the officer kills him in ‘cafe of a
flight, or of a refiftance and an attempt of a refcue after
arrefl.

If there be a warrant againft 4. for a trefpafs or breach
of the peace, and'4. flies and will not yield to the arreft,
or being taken makes his efcape, the minifter kills him, thls
18 murder.

But if 4. either upon the attempt to arreft, or after
the arreflt affault the minifter, that hath the warrant to
arreft him, to the intent to make his elcape from him, and
the minifter ftanding upon his guard kills him, this is no fe-

Vol. 11. Gg : lony,

(1) Part 1. p. 582, (1) New Edit, cap. 127, p. a5, (¥) Supra p. 91 & 77
Pars 1. p. 489,
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lony, for being by law authorized to arreft him, he is not
bound to go back to the wall, as in common cafes of fe de-
fendendo, for the law is his proteCtion.  And therefore as on
the one fide if 4 kill him, it is murder, {o on the other fide
if upon this affault by 4. the minifter kill him, it is no fe-
lony, the neceflity excufeth him, if he cannot otherwife fave
himf{elf and perform his duty.

And herein it agrees with the common cafe of a fheriff’s
bailiff in the execution of his warrant. Co. P. C. cap. &.

. 6.

d But where a warrant iflueth againft a felon, and ‘either
before-arreft or after he flies and defends himfelf with ftones,
as the book of 3 E. 3. Corone 290. or with his bow and ar-
rows, as the record 1s of M. 22 E. 3. Rot.117. coram rege
Ebor (m), {o that the officer muft give over his purfuit, or
otherwife cannot take him without killing him, if he kill
him, it is no felony ; and the fame law is for a conftable,
that doth it virtute officii, or upon a purfuit of hue and cry.

And the {ame law it is, if in truth he were no felon, but
yet a warrant is againft him as {ufpelt of felony, and he ha-
ving notice thereof flies and refifts, for the officer or minifter
ought to purfue his warrant, or otherwife he is punifhable ;
and the party by his flight and refiftance is acceffary to his
own death. ‘

But then there muft be thefe cautions. 1. He muft be a
lawful officer, or there muft be a hue and cry, or there muft
be a lawful warrant. 2. That the party ought to have no-
tice of the reafon of the purfuit, namely becaufe a war-
rant is againft him, for his flight muft be upon notice to
him of the intent to arreft him for felony. 2 E. 4. 9. 4.

1 And 3.

Hiftoria Placitorum Corone.

(m) This was the cafe of Henry Ve-
Jty, who had been indi¢ted before the
theriff in Turno fuo anno R. R. nono of
divers felonies, whercupon the fheriff
mandavit commiffionem fuane Henrico de
Clyderawe & aluis ad capiendum pre-
diftum H. Veley & falvs ducendum
ufque caftrum de Ebor. Vefty would
not fubmit to an arreft, but fied & -
ter fugiendum fhot with his bow and
arrows at his purfuers, but in the end

was kild by Clyderawe, Clyderawe was
afterwards indifted, “ quod felonice in-
* terfecit prediGtum H. Vefiy, fed quia
¢ compertum eft, quod pradiftus H. de
“ Clyderawe prediftum H. Vefey in-
“ dictatum de diverfis feloniis fugam
faciendo, u: felonem domini regis, vir-
tute commiffionis fuz prediGtz anno
" R. nono interfecit & non felonice ;
confideratum eft, quod idem H. Je
Clyderawe cat inde quictus.
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And 3. It muft be a cafe of neceflity, and that not fuch
a neceflity as ingthe former cafe, where an immediate affault
is made upon the minifter juft at his coming to arreft, or
to refcue himfelt from him ; but this is the neceffity, viz;
that he cannot ctherwife be taken, and the reafon is,
becaufe it is for the public good, and they are punithable, if
they neglet in any manner what they ought to do, namely
the minifter by fine and imprifonment, and a townthip by
an amercement. |

But tho a private perfon may arreft a felon, and if he fly
{o as he cannot be taken without he be kild, it is excufable
in this cafe for the neceflity, 22 Afiz. 55. per Thorp, yet it is at
his peril, that the party be a felon, for if he be innocent of
the felony, the killing, at leaft before the arreft, feems at
leaft manflaughter for the reafon above given, for an innoa
cent perfon is not bound to take notice of a private perfon’s
{ufpicion (*).

If a juftice of peace have jurifdiltion in the cafe, (as he
hath in all felonies and breaches of the peace, yea tho it be
high treafon, fo far forth as it is a breach of the peace,) tho
he err in granting of his warrant, it {eems that the officer,
that executes it, is excufable. 14 H. 8. 16. a. per curiam.

Yet in {fome cafes, as touching rates for the poor, tho he
hath jurifdition in the matter by the ftatute of 43 Eliz.
cap. 2. the officer is punifhable for executing the warrant,
where none ought to iffue, becaufe it is a circumfcribed par-
ticular jurifdi&tion given him by a& of parliament, which he
ought itritly to purfue. T. 10Car. B.R. 2 Rol. 4br. 560.
Nichols and Walker. ‘

When the officer or minifter hath made his arreft, he is
forthwith to bring the party to the gaol, or to the juftice ac-
cording to the import of the warrant.

Bur if the time be unfeafonable as in or near the night,
whereby he cannot attend the jultice, or if there be danger
of a prelent refcue, or if the party be fick and not able at
prefent to be brought, he may, as the cafe fhall require, fecure
him in the ftocks, or, in cafe the quality of the perfon or the

indif-
(¥) Vide futra p.83.
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indifpofition fo require, fecure him in a houfe, till the next
day or fuch time as it may be reafonablé to bring him.
2 E. 4. 9 U to.(%). |

When he hath brought him to the juftice, yet he is in
law ftill in his cuftody, till either the juftice difcharge or bail
him; or till he be aCtually commuitted to the gaol by warrant
of the juftice. 10 H. 4.7.4. Efeape 8.

And thus far concerning arrefls by warrant or precept.

"CH AP XIV.

Concerning the office of a juftice, when 4
perfon charged or [ufpected of felony is
brought before him.

W HEN a party thus arrefled for felony is brought to
the juflice of peace, he muft either dilcharge, or com-

mit, or bail him. |

But preparatory to thefe alls there are fome things, that
are required of him before he do either.

1. By the flatute of 12 P.& M. cap. 13. and 2 U 3
P. U M. cap.10. he is to take the informations upon oath of
the profecutor and witnefles and put them into writing ; and
he 15 likewife to take the examination of the perfon accufed,
but this is to be without ocath and put into writing. .

And thefe examinations and informations he is afterwards
to deliver into the general {eflions of the peace or to the gaol-
delivery, as the cafe fhall require ; and becaufe it may be un-
feafonable to take thefe informations or examinations pre-
{ently, or poflibly it may take longer time, the prifoner may
be continued 1n the cuftody of the officer, or may be detained
in the juftice’s houfe, or committed to fome near f{ufe place
of cuftody, till the examinations can be taken.

I ‘ | But
() 7ide fupra p. 95, 96.
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But this muft be difpatched in {fome convenient time, and
therefore P. 43 Eliz. C. B. Scavage and Tateham () in an a&ion
of falle imprifonment brought by a perfon brought before the
mayor of Pomfres ajuftice of peace upon fufpicion of felony, the
defendant could not upon the account of examination juftify
the detaining him in the juftice’s houfe nineteen davs; bur
it was held, that he might detain him three days upon that
account.

2. It 1s fit to take a recognizance from the profes
cutor to appear and prefer a bill of indi¢tment, and alfo of
the witnefles to appear and give evidence at the next {eflions
of the peace or gaol-delivery, as the cafe thall require, if he
fhall find caule to commit or bail the prifoner ; otherwife it
is, if he thall difcharge him. o . ~
~ Thele things being thus premifed, as I {aid; the prifoner
is either to be difcharged, or committed, or bailed.

L Touching the dilcharge of a prifoner. If a prifoner
be brought before a juftice of peace exprefly charged with
felony by the oath of a party, the juftice cannot, difcharge
him, but muft bail or commit him.

It he be charged with {ufpicion only of felony, yet if
there be no felony at all proved to be committed, or if the
fact charged as a felony be in truth nofelony in point of law,
the juftice of peace may dilcharge him, as it a man be charged
with felony for ftealing of a parcel of the frechold, or for
carrying away what was deliverd him, and fuch like, for
which tho there may be caufe to bind him over as for a
trefpafls, the juftice may dilcharge him as to felony, becaufe
it is not felony, Kehw. f.24. 44 Affiz. 12. Poulton de Pace
146. 5. But if a man be kild by another, tho it be per in-
fortunium or [e defendendo, (Which is not properly felony,) or
mn making an aflault upon a minfter of juftice in execution
of his office, (which is not at all felony,) yet the juftice
ought not to difcharge him, for he muft undergo his trial
for it ; and therefore he muft be committed, or at leaft bailed.

Vol. 1L Hh II. As

(o) Cio, Eliz.-829. Vide Part 1. 2. 58s.
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II. As touching commitment or imprifonment of a party
brought before a juftice for felony or fufpicion thereof, thele
things are to be obferved.

1. The commitment muft be by writing under the feal of
the juftice. |

And therefore altho a juftice may by word of mouth ar-
reft a perfon for a breach of the peace done m his prefence,
yet in that cafe the commitment of him ought to be a mitti-
mus under {eal; thus it was refolved in Sundford’s cale (*), P. 23
Car. 1. B. R. but agreed he may detain lum in his cuftody,
till a warrant can be made. \

And herein the power of a juftice differs from the power
of a court, for the court of king’s bench may commit by or-
der, and {o may the court of feflions of the peace, becaule
there is or ought to be a record of the commitment.

Nay in chancery, if an order be made for commitmerit
of a perfon, till he enter into bond, ¢c. the warden of the Flees
may juftify the imprifonment by virtue of that order. T.39
Eliz. B.R. 2 Rol. Abr. p. 559. Tayler and Beal.

2. The mistimus ought to have thefe circumftances. 1. It
muft contain the certainty of the caule, and therefore if it
be for felony, it ought not to be generally pro felonia, but it
muft contain the efpecial nature of the felony briefly, as for
felony for the death of F.S. or for burglary in breaking the houfe
of ¥ 8 Ue. and the reafon is, becaufe it may appear to
the judges of the king’s bench upon an habeas corpus, whe-
ther it be felony or not(}): and likewife by the flatute
of 3 H. 7. cap. 3. the fheriff is to make a calendar of the pri-
foners in his gaol, and deliver it to the juftice of gaol-deli-
very {ignifying the prifoners and their caules: vide 2 Co. Inftiz.
52 U 591. 2. It is fit to mention the name of the juftice,
and his authority in the beginning of the mittimus, tho this
is not always neceflary, for the feal and {ubfcription of the
juftice to the mitsimus is {ufficient warrant to the gaoler : wide
Jupra (**) U Dals. 355 9 383. (b), for it may be fupplied by
averment, that it was done by the juftice. 3. It muft have

1 a certain

(*) Part 1. p.612. (1) Vide fupra. p.1yvx. (¥%) Part1, p. 591, (b)) Ne:
Edit. p. 575 & 593. ‘ ) PartL p. 577, (8) New
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a certain date of the year and day (*). 4. It fhould have an
apt conclufion, namely to detain him till he bé thence deli-
verd by due courfe of law. 2 Co. Inflit. ubi fupra (1),

But altho it be true, that thefe things are regular and fit;
namely the- caufe, the juftice committing, the date, the apt
conclufion, yet I am far from thinking the warrant void; that
hath not all thefe circumftances.

And therefore the juftification in falle imprifonment againt
the gaoler may be good by virtue of fuch a warrant; and it
feems to me, (contrary to the opinion of my lord Coke ubi
fupra,) that if an efcape be fufferd willingly by the gaoler
upon fuch a general warrant, it will be felony in him: wvide
que [upra cap. s 4. Part 1. p. 609. De frangentibus prifonam (c).

And therefore if the conclufion of the mistimus be to dea
tain him till further order by the juftice, it is true it is an
unapt conclufion, and therefore binds not up the hands of
the juftices, to whom it may belong, to bail or deliver him, as
the cafe thall require ; but the commitment is notwithftand-
ing good, if there be any tolerable certainty in the body of
the warrant for what it is, as forlfelony generally, tho the
particular is beft to be exprefled. _ |

3. Regularly the commitment is to be to the common gaol
of the county, or if the offenfe be committed and the part
taken within a franchife, that hath a gaol, (as the Gatehoule
at Weftminfler,) then to the gaol of the franchife by the fta-
tute of 5 H. 4. cap. 10. ‘

Only {fometimes it hath been ufed by the juftices of peace
to {end fuch prifoners, which are bailable and have not their
bail ready, to {fome private prifon, as the New Prifon in Mid-
dlefex for {fome thort time, till they can procure their bail ;
but this hath always been difliked by the juftices of the king’s
bench and gaol-delivery as inconvenient, and not agreeable to
the law (4).

4. If the prifoner be bailable, yet the juftice is not bound
to-demand bail, but the prifoner is bound to tender it, o-

therwife
(*) Supra p.111. (4) See the cafe of Kendal and Roe,
(t) Vide Par: 1. p. 584. State Tr. 1ol IV. p. 862. & [(1pz

(¢) See alfo Pare 1. p. 595. Part 1. p. 555, in sucrls,
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therwife the juftice may commit him; quod vide 14 H, 7.
10. a. per Finewx accordingly adjudged T. 40 Eliz. C. B. Col-
len’s cale ; and {o of a fheriff, that hath taken a man by ca-
pias, where he 1s bailable.

Thus far touching commitment of an offender.

But in {fome cafes the offender is neither difcharged nor
committed, but bailed, and that comes next to be confiderd.

But becaufe the bufinefs of bail 1s large and various, I

Thall refer that to the next chapter.

CHAP XV.

Concerning bail and mainprife.

'TOuching bailing of felons, &c. there will be thefe things
inquirable, 1. What it is, and the nature and kinds of
it. 2. In what cafes it may be, and in what not. 3. By
whom (4). 4. In what manner it is to be done, by writ or
without writ (b). 5. The penalty of erting therein ().

© Touching the fir/}, namely the nature of bail.

Bail and mainprile are uled promifcuoufly oftentimes for
the {ame thing, and indeed the words import much the {fame
thing, for the former is traditus 7.S. and the other is many-
captus per F. S. : .

But yet in a proper and legal {enfe they differ. 1. Always
mainprife is a recognizance in a fum certain, but bail is not al-
ways {o. 2. He, that is deliverd per manucaptionein only, is out
of cuftody ; but he that is bailed, isin fuppofition of law fhl] i
cuffody, and the parties that take him to bail are in law his
keepers, and may re-feize him to bring him in; and there-
fore if .a man be let to mainprife, fuppofe in the king’s
bench, an appeal or other {uit cannot be brought againft him
as in_cuffodia marefealll; but if be be let to bail, he is in fup-
pofition of law {till in cufbodia marefealli, 33 E.3. Mainprife 12,

3 36 E. 3.

" (a) Infra cap.x6 & fub fine cap.v1. (b)) Infracap. 1. ) I
hujus capiris. ?~ e capn1 : (0 Tfra capv. @) Tofra i fne
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36 E.3. Ibidem 13. 32 H. 6. 4. a. Piotec’fz'o'nlg and accord-
ity Gly the- books of 21 H. 7. 20. b. per Fineux, and o E. 4.

. 2. that {feem to differ, are to be underftood. 3. Tho fome-
times the recognizances themfelvws both in bail and mainprile
are in fums ccreain, as fhall be thewn, yet the entry on record
in the one cale is deliberatur peér manicaptionen, and in the
other cule traditur in ballium.

But now for. the kinds of ball properly {o called, it is of
thefe kinds. |

1. Sometimes it is in no {ur certain at all; but tradizur in
ballium to F. 8. and this 15 the ufual form in all bails in a-
vil ations in the king’s bench ; and antiently it was {o allo
in criminal cafes, tho now, as Thall be ewn, it differs.

And of this kmd Was the antient form of that bail, which
was corpus pro corpore, which now 1s rarely uled in that form,
and the reafon why that is difufed is, becaufe there was an-
tiently a loofe opinion, that he, who was bail in this manner
for a felon, was to be hanged, if he brought not in the prin—
cipal tc keep his day, 33 E.3. Mainprife12. but the truth is,
all his, punithment is to be fined for his default. Crompt.
Fuftice, . 157. a 1{H6 31. b

And. {o in civil altions, where this kind of ba11 is {ome-
times in ufe, as appears 27 H.8. 11 & 12. 21 H. 7. 20. b.
the bail is amerced, if he have not the prmc1pal at the day.

2. Somectimes: the bail is only a recognizance in a {um
certain for the appearance of . felon,: and this is ufual, wiz.
the principal i double the-{fum; as for inftance in 40l or
more, the fureties each of them in 20/. apiece ad comparen-
din T ﬂma’um refbo in curid de lasrocinio predicho [ecundrim
legem &9c. Dals. cap. 114. p.305. (a).

The fureties’ought to be at leaft two men of ability, and
their number and fuﬂicxency and the fum of the recogni-
zange 1s much 1n the dilcretion of him, that is to take it, and
therefore he may examine them upon oath but how thefe

are punithable, that take infufficient bail, fhaH be faid here-

after.

Vol. 1L R 1 The
(a) New Edit, cap. 165 p. 150. B
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The {ureties ad ffandum juri doth import alfo, that he fhall
plead to the felony, and therefore before the ftatute of
Marlbridge, cap. 28.(6), if the felon had flood upon his prie
vilegium clericale and would not anfwer the. felony, his bail
had been amerced, which is remedied by that ftatute.

3. The third fort of bail is that, which is indeed the true
and regular bail, which is not only a recognizance in a fum
certain, but alfo a taking to bail, the true form whereof is
containd in Lambers’s Fuftice, Lib. 1. cap. 23. p. 264. Memo-
rand quod die, anno, Uc. coram, Cc. venerunt A. & B. & ce-
perunt in balliwm . S. captum O desensum pro fufpicione cujuf~
dam fclonie ufque proximam generalem gaole deliberationem in cos
mitaty predicko tenend , O affumplerunt, viz. quilibet eorum fub
pand 201 de bonis O carallis, terris & tenementis corum
cisjuflibes eorum ad opus dilti domini regis levand, fi preditus
J-S. ad eandem proximam gaole deliberationem non perfonaliter
comparebis coram jufticiariis dicti domini vegis ad dittam gaolam
deliberand’  affignatis ad ve[pondendum dicto domino regi tume
O ibidem fuper pramifis, or fuper iis, que ad tunc & ibidem ipf.
objiciensur, or rather according to the antient form ad [tan-
- diim refto de lasrocinio predicto [ecundim legem & confuetudz'nem*

regni Angliz. Dat. [ub figillis noftris die, anmo, GUe. Vide
E. N. B. 250. Crompt. 157. b. ‘

Bur the feal need not be, for he is a judge of record, only
his hand fimply {ubfcribed, or fubfcribed capt. U cognitus die
&' ammo [fupradicto coram Math. Hale,

This is the form of a bail, where the principal is either
an infant or in prilon, and fo abfent ; and thereupon a war-
rant iffues under the hand and feal of him, that takes the bajl
for his enlargement, called a liberate.

But if he be bailed by a- juftice of peace before commit-
ment, or if committed and brought into the court of king’s
bench or {eflions to be bailed, then the party himfelf is alfo
bound ; and {ometimes the recognizance is fimple with a con-
dition added for his appearance, and fometimes the condition
is containd in the body of the recognizance, us Jupra : Only
it 13 to be remembred, that when any perlon is bailed

4 for
(6) a2 CoInflie. p. 150,
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for any mifdemeanor either upon the return of an babeas cor-
pus or otherwife, the return or record ought to be firft fi-
led, and a commistitur marefcallo entred, and then bail taken,
for all perfons, that are bailed in the king’s bench, are de fafto,
or in {uppofition of law firlt fuppoled to be in cuffodia ma-
refcalli. -

The advantage of this kind of bail is this, that it is not
only a recognizance in a fum certain, but alfo a real bail, and
they are his keepers, and may be punithed by fine beyond
the fum mentiond in the recognizance, if there be caufe,
and may refeize the prifoner, if they doubt his efcape, and
bring him before the juftice or court, and he fhall be come
mitted, and fo the bail be difcharged of his recognizance.
36.E. 3. Mainprifex3. 32 E.3. Mainprife 23. Crompt. Fuftice,
f157. a

Touching the fecond, in what cafes a perfon is bails
able, that is accufed or indicted of felony or acceflary, or in
relation thereunto.

I thall not meddle. with bailing of prifoners in civil actions
or for offenfes lefs than felony by alts of parliament, only
thus much.

Regularly in all offenfes either againft the common law or
alls of parliament, that are below felony, the offender is
bailable, unlefs 1. He hath had judgment. 2. Or that by
{ome particular or fpecial alt of parliament bail is oufted.

What alts of parliament ouft bail in particular of-
- fenfes againft thofe alls is not my purpofe to declare, the
are very well colleéted by Mr. Dalton, cap. 114.(c), and Mr.
Crompion de pace regisy f. 154. b. U [equentibus.

In relation to capital offenfes there are efpecially thefe
als of parliament, that are the common land-marks touching
offenfes bailable or not bailable, wiz. 3 E. 1. or Weftm. 1. cap.
15. 34E. 3. cap. 1. 23 H. 6. cap.10. 1 R3. eap. 3. 3 H. 7.
cap.3. 1 2 P. UM cap.13. and 2 &' 3 P. & M. cap. 10.
si. As to the ftatute of 3 E. 1. it declares, who are bailable and
who not as well in other cales, as in cafes capital.

But
{c) New Edit. caf. 166. p. 553,
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Rut at that time few were concerned in bailing of prifon-
ers, but the theriff, in whofe cuftody they moft commonly
were, and {uch {ubordinate officers, that either under the the-
riff or as bailiffs of liberties had the cuftody of prifoners,
[as appears from the words of the ftatute,] Er pur ceo,
que vifcounts T awtres queux omt prife & resenus prifoners .
And thetefore fhill the ftatute did not extend to courts of ju-
ftice, much lefs to the court of king’s bench: wide 2 Co.
Inftit. p. 185, 186. [uper hoc fatusum ; neither doth this fta-
tute fingly of itflelf extend to juftices of the peace, for they
were not in being till 1 E. 3. and therefore the ftatute of 1 &'
2 P. U M. cap.13. elpecially makes this ftatute of 3 E. 1. a
diretion touching bailing of offenders. .

And therefore it feems alfo. upon the fame reafon the fta-
tute of 27 E. 1. cap. 3. de finibus levaris, that directs and . au-
thorizeth juttices of gaol-delivery to inquire of theriffs and
others, that have let out of prifon by replevying perfons” not
replevifable, or have offended againft the {tatute of Weftminfler,
and to punifh them according to that ftatute, extends not
to courts or juitices of the peace, but only to theriffs and {ub-
ordinate ofhcers. : | N

And the truth s, it could not be well applicable to. any
but them, for as all writs of homine replegiando, de manucap-
tione, & de odio & atia were direlted to the theriffs, {o in
moft cafes what was to be done in thofe times for bailing of
prifoners was moft commonly to be done by the theriff. ,

This ftatute declares, 1. Who were not bailable: by the
common law. 2. Who from thenceforth thould not be bajl-
able ; and 3. Who fhould be bailable, and inflics punithment
upon theriffs and bailifts bailing thofe, that are not replevifa-
ble, .and not bailing thofe that are replevifable.

And this act extends not only to {uch bailments as mioht
be wirtute officii, but allo to bailments by force of the ,CO:;I]‘-,-
mon WIit de homine replegiando or de manucaptione ; whereof
hereafter. | o

My lord Coke in his comment upon this chapter (4) hath
given us the iu]:‘)ﬁal_}ﬂ? and mtent of this ftatute, which I thall
therefore but in effect tranfcribe, Firf?,

A(d) = Ce. Tnflit. p. 186.%5 g
4
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I As to thofe that were irreplevifzble at common law,
I mean before the ftatute of 3 E. 1. (for poffibly more anti-
ently all offenders were replevifable,) they are of four forts.

. Firft for the death of a man.

At this time there was held little difference between
murder and manflaughter but only in degree, for till
23 H. 3. clergy was allowable in the one as well as in the
other, nay at this day, if the indi¢tment run only in-
terfecit U murdravis without ex malitia pracogitatd, the pri-
foner hath clergy.

And as to the point of bail no difference was at common
law, nor after the ftatute of 3 E. 1. till later ftatutes, (de qui-
bus mfm) between murder, manflaughter, or the killing of
a man fe defmdena’o, or per mfortumum, for they, that could
not bail in murder, regularly could not bail in the other
three cafes.

And this held univerfally as to bailment by the fheriff or
by the juftices of peace; but as to others it had fome exceps
.tions.

The court of king’s bench mxoht and {till may bail in any
cafe Whatfoever, even in high treafon or murder, for the
court is held in law coram ipfo rege. 4 Co. Inflis. p.71. 2 Co.
Infis. p.1 86. but this is in the difcretion of the court, and
none can challenge it de jure.

And this bailment in the king’s bench may be upon an
original indiétment before them in the county, where they fit,
or upon an indi¢tment removed by certiorari, or upon a pris
foner removed by habeas corpus betore or after an indi&tment
taken ; vide infra.

In fome cafes jultices of gaol-dehvery may baxl in cafe of
the death of a man.

. If a man be found guilty of a death [e defendendo, or
per mfortunmm upon his trial, the juftices of gaol-delivery
may certify the matter into chancery, that the party may fue
his pardon of courfe, and in the mean time bail him till the
next {eflions. 3 E. 3. Corom. 361.

Vel II. - Kk And
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And the fame law it is, if the coroner’s inqueft only find
it [e defendendo, {fuch inquifition fhewing the {pecial matter,
as it ought, is good, Stamf. P. C. cap. 7. f. 15.b. 26 Eliz,
Holmes’s cale, Crompt. de pace, f. 153. b. U 28, 4. and the
reafon of the book of 12 E. 3. cited by Crompron, that in an
indi®tment before the coroner fe defendendo, the words f[e
defendendo were void and ftricken out, is not becaufe they
were againft the king, but becaule they were tco general:

2 Co. Inflit. fuper ffat. Glouc. cap. 5. p.316. an indiltment f¢
defendendo is good before juftices of gaol-delivery, but it is
there faid it 1s not good before juftices of peace; de quo
fupra p. 45. and therefore upon fuch an indiétment before
the coroner fe defendendo {pecially the juftices of gaol-deli-
very may bail the party till the next {eflions to procure his
pardon of courfe, as well as if it had been found upon his
trial; and fo it was done 26 Eliz. in Holmes’s cale, Cromps.
'153. b. vide Ap-Rice’s cale, 19 H. 7. Kelw. 53. a. Crompr. jhi-
dem.

2. If a man be convi&t of manflaughter, and hath a pardon
to plead, which the juftices of gaol-delivery fee in the intex-
val of the {eflion, they may bail him, (notwithﬁanding his con-
viction and that of manflaughter,) to another fefion to plead
hig pardon. 2 E. 6. B. Mainprife 94. Crompt. 1 53. b.

If a perfon be brought before the judgés of gaol-de-
livery upon {ufpicion of murder, but before commitment or
indi¢tment [it appears ] upon examination of the fa&t by the
juftices of gaol-delivery, that he is not guilty, (tho in truth
a felony were committed,) the juftices of gaol-delivery ma
bail him to another {eflions : wide 31 Eliz. in cafe de Salford,
Crompt. 15 4. a.

But I am not of the mind that the {fame judge [ Shustle-
worth | was of, that if he be convit upon a trial againft the
opinion of the judge, that he can bail him to fue his pardon;
but all he may do is to reprieve him before judgment, and
certify for him for a pardon. ,

And therefore it feems to me there is no difference be.
tween this cafe and that of Dy. 179. 4. where a man is con.

1 | VI&,
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vi&t, and it is doubted whether he be within clergy, yet he
remaineth not bailable. ,

4. If a man be indi¢ted of murder at the {feflions of gucl-
delivery, and prays his trial, but the profecutor for the king
is not ready with all his evidence, the judge may refpite his
trial till another {eflions ; and tho he be not bound to bail
hum, yet if he do find thdt it is no contrivance of the prifcs
ner to {urprife the profecutor, but that it is merely the neg
le&t of the profecutor, or that his pretenfe is merely a de-
lay to continue the party in prifon, I have known it often
praltifed at Newgate and elfewhere for the juftice of gaol-
delivery to bail the prifoner till another feflions, if it be fur
off, and upon circumftances confiderd.

And yet in none of thefe cafes neither juﬁices of peace
nor fheniff can bail, but how far they may bail in cafes of
manflaughter fhall be {aid hereafter, when we confider the
{ubfequent ftatutes.

- And thus far at prefent for bailing in cafe of the death of
a man.

2. The fecond cafe where a man was not bailable by tle
common law is, where a man is taken per mandasum domini
regis : this is not intended of the perfonal command of the
king, for regularly as the king cannot in perfon arreft or
imprifon, fo he cannot command another to imprifon, but
it muft be done by fome order, writ or precept, or procefs
‘of {fome of his courts. 16 H. 6. Monftrauns de fait 182.
1 H.7. 4. 0. 2 Co. Inflit. fuper flarutum Weftminft. 1. cap. 15.
p-187.

Nay, altho.fuch a mandate be by commiffion under the
oreat {eal, it 1s void, 42 Affiz. 5. therefore the preceprum or
mandatum domini vegis in this alt is intended of the procefs
of law iffuing out of the king’s courts according to their fe-
veral jurifditions, 2 Co. Inflit. fuper Mag. Chars. cap.29. and
Weftm. 1. cap. 15. But if intended of the king’s perfonal
command, tho fuch a perfon fo taken be not bailable by the
common writ de homine replegiando, . yet he is bailable by the
court of king’s bench or chancery upon an habeas corpus ; de
quo infra 2 Co. Inftis. p. 55, 187.

3. Thirdly,
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3. Thirdly, Or of the jufices, viz. by writ or procefs iffuing ac-
cording to law within their {feveral jurifdiftions, for altho thefe
were bailable in many cafes by the courts that iffued the pro-
cefs, yet they were not bailable by the common writ de fo-
mine replegiands, but are excepted therein, nor by the theriff
virture officii till.the ftatute of 23 H. 6. ¢ap.10.

4. Fourthly, Or for the Foreft 5 perfons imprifond by the
juttice in eyre m the foreft are not replevifable by the conmimon
writ de homine replegiando. |

II. The fecond part of this ftatute is enalting or declara-
tive, who are not bailable ; but fo far as this ftatute looks, it
only concerns the theriff and bailiffs, and the common writs
of homine replegiando or de manucaptione, which are direfted to
the theriff, tho afterwards it was made the rule in many
things to juftices of peace, Ue. by the ftatutes of 139 2 P,
& M. and 2 &3 P.&I M. de quibws infra. |

And the cafes, wherein bail is reftrained by this ftatute, are
thirteen in number, fome-in refpe@ of the heinoufnefs and
weight of the offenfe, as treafon, burning of houfes, break-
ing of prifon, &c. and the reft upon the ‘great evidence and
probability of ‘guilt, as perfons outlawed, ¢&¢. but I fhall fol-
low them in the order that the flatute fets them down.

1. Perfons outlawed ; for outlawry is an attainder of felo-
ny, and [ the outlaw ] is prefumed guilty, becaufe he withdraws
" mfelf from the procels of law.

And upon the {ame reafon it is, that a'perfon convit of
felony, while the judge advifeth upon his clergy, is not bajl-
able, becaufe he s convitted, Dy.179.4 Nay, tho he be
convi€led againft the direltion of ‘the court, he is not bajl-
able againft the opinion of Shustleworsh, 31 Eliz. Crompz‘.

. 154. 4.
y And therefore if the ordinary had had a clerk convi@ in
his cuftody, if the ordinary let him to bail, he was punith-
able : vide 15.H.7. 9. a.

But if a man be outlawed for felony, and be taken upon
a capias utlegatum and plead in avoidance of the outia\\rry
againft him, that he is of another place, and fo not the per-
{fon outlawed, or bring a writ of error to reverle the out-

I ' lawry
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lawry and aflign his errors, the court of king’s bench may
bail him ; and it 1 not unufual {o to do, whether the out-
lawry be upon an appeal or an inditment.

If a man be indi@ted or appealed for fuch an offenfe,
wherein bail may be taken, the indiétment or appeal does
not hindef his bailment; becaufe it induceth no {ufficient
prefumption of his guilt; if he were bailable before indit-
ment, he is bailable after, 2 Co. Inflit. fuper flas. Weftm. 1. cap.
15. and ffasutum ipfum F. N. B. 249. 22 4ffiz. 94. but not
allowd, tll he hath pleaded to the indi€tment 16 4fiz. 13.
29 Affiz: 44- | |

But if a man be indited before juftices of a higher jurif-
di¢tion, as before juftices of oyer and zerminer, he cannot be
bailed by juftices of peace, for they cannot proceed upon an
indi¢tment taken before {fuperior judges, tho otherwife the
caule might be within their cognizance.

2. Perfons, that have abjured for felony, are not bailable,
for they are attainted in law.

3. Approvers in felony are not bailable, becaufe they do
confefs themfelves guilty.

4. Perfons taken with the mainowvre are not bailable, bea
caufe it is furti:m manifeftum.

But that is intended of the thief himfelf, for if 4. fteal
goods and {ell them to B. and B. is taken with them, B. is
bailable.

5. Perfons, that being committed for felony break prifon,
are not to be bailed, for 1. It carries a prefumption of their
guilt. 2. It 1s a fuperadded felony to the former, for which
they ftood committed.

6. Notorious thieves: and herein common fame and other
circumftances may be oppofed againft their bailing, unlefs
they can fhew reafonable evidence to prove their innocence.
16 E. 4. 5. a b.

7. Perfons impeached and approved by an approver, be-
caufe it induceth a ftrong fufpicion that they are guilty, be-
caufe the accufer confefleth himfelf guilty before he can im-
peach others.

Vol. 11 Ll But
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But this hath certain exceptions. 1. If the approver be
dead. 2. If the approver hath waved his appeal. 3. If the
perfon accufed by the approver be of good fame.

8. Perfons arrefted for wilful burning of another man’s
houfe, which was a felony at common law.

9. Perfons arrefted for falfifying the king’s coin.

. 10. Or for counterfeiting the king’s great or privy feal.

11. He, that is excommunicated by the ordinary, is not
bailable, unlefs it be for a temporal caule, and then upon a
prohibition granted he may not only be bailed but deliverd ;
or upon an appeal and a pecial writ de cautione admittenda,
it not obeyed by the ordinary, a {pecial writ may iflue for
his enlargement. _

12. Or if he be imprifond for fome open mifdeed, as if
A. dangeroufly wound B. he may be mmprifond ull it be
known whether the party will die or live; and regularly is
not to be bailed, till it thall probably appear, that the danger
is over. 10 H.7.20.4. 3H.7. cap. 1.

13. Nor he that is arrefted for treafon, that toucheth the
king, whether he be indilted or not ; thefe are neither bail-
able by virtue of the common writ de homine replegiando, nor
ex officio by the fhenff or bailiff of a liberty.

But all or any of thefe are bailable by the court of king’s
bench. 2 Co. Inftit. 189.

III. The third thing provided by this ftatute is to declare,
who are bailable by the theriff, and they are of feven kinds.

1. Perfons indicted before the fheriff for larciny, if they
have not been acculed of other felonies before, or as the writ
of the regifter, f.83. b 268. 5. ftyles them, if they are of
good fame. |

This therefore lies very much in the difcretion and true
information of the fheriff or other juftice, that commits
them.

2. Perfons imprifond for a light {ufpicion, dum ramen fuer
vint bone fame.

3. Perfons indicted for petit larciny.

4. Perfons accufed for receiving of felons.

5. Or of commandment, force, or aid to the felony done,

2 . Thele
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Thefe two laft concern acceflaries after and before, wherein
there is fome diverfity of opinion in our books.

Regularly in all cafes of felony, tho it be murder, the acs

ceffary is bailable till, the principal be attaint, and this holds
as well in cafes of the death of a man, as other felonies,
40 E.3. 42. 4. 40 Afiz. 8. -But if the principal be once ats
taint, and then the acceflary is taken, he fhall not be bailed
until he hath pleaded to the indi¢tment; but after plea
pleaded by him -he thall be bailed, notwithftanding the at=
tainder of the principal, tho it be in cale of murder. 43
E.3.17.h. 50E.3.15.4. 27 Afik- 10. 47 4fik. 16.
" 6. Or indi@ed or accufed for an offenfe, for which he
ought not to lofe life or member, unlefs in cafes of offenfes
againft alts of parliament, where the alls of parliament exs
clude bail. .

7. Or appeald by an approver, who is fince dead.

Thefe be the cales, wherein by that act the party is bails
able. '
~ And therefore, tho a party be committed and the tenor
of the mistimus be to detain him without bail or mainprife,
yet if the offenfe be by law bailable, he that hath the power
of bailing may bail him. Crompr. de Pace 153. a, '

This {tatute adds a penalty, 1. For bailing a perfon not
bailable ; if he be a fheriff, conftable, or bailiff of fee, he
{hall lofe his office ; and if he be an under-bailiff or not a
bailiff of fee, he fhall have three years imprifonment and be
fined at the king’s pleafure.  2.. And if he fhall detain per-
fons replevifable after furety offerd, he fhall be grievoully
amerced.

And thus far for the ftatute of 3 E. 1,

CHAP.
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CHAP XVL

Concerning the flatutes of 34 E.3. 1R. 3.
3H.7. 1&2P.&M. 2 &3 P. &M,

in relation to bailment of prifoners.

ANtiently moft of the bufinefs touching bailment of pri-
{oners for felony or mifdemeanors was performed’ by
the theriff or {pecial bailiffs of liberties either by writ or wir-
ture officii.

But when the offices of juftices of peace were inflituted
by the ftatute of 1 E. 3. they gradually had the greater bufi-
nefs of committing and bailing offenders devolved into their
hands ; and by fucceflive alls of parliament.

1. The power of the fheriff grew out of ufe. 2. The
juftices of peace obtaind moft of the fheriff’s power in re-
lation to bailment. 3. Their power of bailment as in re-
lation to offenfes extended larger than the theriff’s, and in
fome kind larger than the limits prefcribed by 3 E. 1. 4. Yet
in {fome refpelts the fheriff’s power as to bailing in offenfes
not capital was enlarged by the ftatute of 23 H. 6. cap. 10, -

I fhall therefore take thefe feveral flatutes in order of
time.

I. The flatute of 34 E. 3. cap.1. gave them power to ap-
prehend malefattors, and to commit them to cuftody, or to
bind them to their good behaviour, which was not intended
perpetual, but in nature of bail, viz. to appear at fuch a day
at their {eflions, and in the mean time to be of good behaviour.

By the flatute of 23 H. 6. cap. 10. there is not only power
but command to the fheriff to let out by fufficient fureties
parties arrefted in perfonal actions and upon indi€tments of
trefpafs, (except perfons taken by excommunicato capiendo,
condemnation, judgment, execution, furety of the peace, or

2 by-
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by commandment of the juftices, or perfons taken upon the
ftatute of labourers,) yet their power of builing of felons, &e.
by the ftatute of 3 E. 1. continued. S

1. By the ftatute of 1 R. 3. ¢ap. 3. “ Foralmuch as per-
{fons have been taken and imprifond upon fufpicion of
felony, fometimes upon light fufpicions, fometimes by
malice, and detaind without bail or mainprife, it is en-
alled, that every juftice of peace within their limits have
power to let {fuch prifoners to bail, as if they had been in=
dited before them at their feflions, and fhall have power
to inquire of efcapes.” .

This gave power to any one juftice of peace to bail an
prifoner for felony, and excepts not manflaughter, but with-
al fuppofeth, that before this act they could not bail dll in-
di&ment in their feffions; but it {feems was fomewhat un-
certain, for it was, where they were committed for malice or
light [ufpicions.

1I1. The ftatute of 3 H.7. cap. 3. reciting the ftatute of
1 R. 3. and that by colour thereof divers perfons not main-
pernable were let to bail, enalls, ““That two juftices of the
“ peace, whereof one of the guorum, have power to let {uch
“ perfons, as are mainpernable by law, to bail to the next
¢ {eflions of the peace or gaol-delivery, and thall according=
“ ly return the recognizance under pain of 1c L
. This flatute feems, 1. To repeal the ftatute of 1 R. 3.
as to bailing by one juftice, and gives it to two juftices, where-
of one of the guorum. 2.1t limits allo their power of: bail-
ment only tofuch cafes as are bailable by law ; and therefore,
it feems, takes in the ltatute of 3 E. 1. as the direftor
what perfons are by law bailable. And thus it flood till
I Mar.

IV. By the ftatute of 1 &2 P.&M. ¢ap. 13. thele two
things are principally enacted.

1. That whereas the ftatute of 3 H. 7. is general, that the
two juftices thall let to bail fuch as are bailable by law, this
flacute in exprefs words makes the ftatute of 3 E.1. the ftan-
dard for the taking of bail by two juftices.
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2. That any perfon arrefted for manflaughter or other
felony bailable by law, or {fufpicion thereof, fhall not be baild
but by two juftices of peace, whereof one of the guorum, both
to be prefent at the bailing of fuch offender, and to certify it
in writing at the next gaol-delivery; but the juftices of peace
and coroner in London to do as formerly [and the county of
Middlefex, and in other cities, boroughs, and towns corporate
within their feveral jurifdi¢tions]: Juftices of peace, ¢J¢. oft
fending contrary to the true intent of this act, the juftices
of gaol-delivery may fine them. | ‘

V. The ftatute of 2 & 3 P. & M. cap. 10. only provides
for examinations and informations to be taken by the juftices
of peace as well upon commitment, as bailing of any prifoner
for manflaughter or other felony. |

~ Upon thele ftatutes, and that of 3 E. 1. which exprefly
{aith, ““ that for the death of a man(*) a perfon is not bailable by
“ law”, it hath been queftiond, whether juftices of peace may
bail in cafe of manflaughter.

On the one fide the ftatutes of 2 Mar. and 3 Mar. exprelly.
admit that they may, and accordingly the ufual prallice hath
been : wide Lamb. Fuftice, p. 25. & [equensibys.

On the other fide thefe things make againft their bailing, viz,
1. The ftatuce of Weftm. 1. [3 E. 1.] cap. 15. recites exprefly,
that for the death of a man the offender is not by law bail-
able, and the very {tatute of 189 2 P. &9 M. refers to the {ta-
tute of 3 E. 1. as the rule and ftandard for juftices of peace
to proceed by in cafe of bailing. , |

2. Again, the ftatute of Gloucefter, cap. o. () exprefly pro-
vides, “ That he, that kills a man by mifadventure, fhall remaj
“ in prifon till the coming of the juttices in eyre or gaol-deli-
“ very, and then he fhall be tried”; and if in cafe of a death
by infortunium, much-more in cafe of a fimple manilaughter,

3. The writ of homine replegiando excepts the cafe of the
death of a man from bail.

4. It was refolved by all the judges of England, 7 Car. 1.
that a man is not bailable for manflaughter, as I had it from
the book of the late chief juftice Hyde, who accordingly did

2 fet
(*) Vide Glanvil, Lib.xiv. cap. 1885, (1) 2 Co. Tnflir, p. 515,
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fet a fine of 20/ upon a learned teader being a juftice of
peace, and now an antient ferjeant at law, for bailing a man
in cale of manflaughter in the county of Sslp, which I
knew to be true; and this was approved by moft of the judges
that heard it.

To fettle this bufinefs therefore I fay,

+1. That in cafe of murder it is of all hands agreed, that
the juftices of peace cannot bail, but it is to be done regularly
only in the king’s bench. o |

2. That in cafe of manflaughter, if the fact be apparent
by plain proof or confeflion, that a man is kild, and kild
by 7. 8, whether the fame were done éx malitid precogitata;
or upon a {udden falling out, or but fe defendends, yet a
juftice of peace or two juftices, whereof one of the guorum;
cannot bail by any law 1in force.

3. That whether it do conffare de perfond occidentis, or de
modo occidendi, or not, yet if the party be indited of man-
{laughter, nay tho it were but fe defendendo, the juftices of
peace cannot bail, ,

4. But if there be a manflaughter committed, and it is cers
tainly no more, and a party {ufpected is brought before two jus
ftices of peace, whereof one is of the guorum, if the matter be
doubtful and uncertain, whether this be the perfon that did
the fall, the two juftices of peace, whereof one is of the
quorum, may bail that man, and that by virtue of the ftatute
of 1R. 3. cap. 3. which gave power to one juftice of peace
generally to bail any perfon {ufpet of felony, if it appear
to him to be a light {ufpicion, (whereof he muft needs be
the judge,) which doubtlefs extended to manflaughter; and al-
tho the ftatute of 3 H. 7. cap. 3. transfer that power to two
juftices of peace, whereof one of the guorum, yet fhill it was
bottomed upon the ftatute of 1 R. 3. and the ftatute of 1 ¢
2 P U M: is bottomed ‘upon that of 3 H. 7.

Again, the ftatute even of Weftminfter 1. [viz.3 E. 1.] tho it
fay de morte hominis there is no bail at common law, yet it
muft*be intended, when the offender is certainly known, for
it generally provides, that perfons taken upon a light fufpicion
fhall be baild; and therefore the ftatute of 1 &2 P.{& M, when

1t
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it makes the ftatute of Weftminfter 1. the ftandard of their pro-
ceeding in point of bailment, and yet fuppofeth one taken
for manflaughter bailable, muft mean fuch a manflaughter,
where the party is [only | fufpeted, not where the thing is
done [by him], for the words bailable by law do not only:
refey, to felony, which is the laft antecedent, but manflanghser -
And by this conftruction all the ftatutes and all parts of ehe
ftatutes {tand together (e). ‘

CHAP XVIL

Concerning the tourth general, namely, the
.various manner of bailing prifoners.

THE' fourth thing comes to be confiderd, namely, the
different manner of bailing of malefactors. '
And this is of two kinds.
. Firft, By writ.
Secondly, Ex officio without a writ.
2 And

(¢) Since our author wrote there has *

been another very material flatute in
relation to bailment, wiz. 31 Car. 2. cap.
2. commonly called the hbabeas corpus
aét. By this flatute, €. 7. “ If any per-
“ fon committed for high treafon or fe-
¢ lony fhall pray or petition in open

could not be produced the fame term
or feflions. And if any perfon fo com-
mitted having made his prayer or pe-
tition, as aforefaid, fhall not be indicted
and tried the fecond term or feffions
after his commitment, or upon his triak
fhall be acquisted, he fhall be dif

(3
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¢ court the firft week of the term, or
¢ firft day of the feffions of ¢y&7 and zer-
“ ‘miner, or general gaol-delivery, to be
“ brought to his trial, and fhall not be
“ indiéted fome time in the next term
“ or feflions after fuch commitment, the
“ court is required upon motion made
 the laft day of the term or feffions to
¢ fer at liberty fuch prifener upon bail,
 unlefs it appear to the court upon oath
“ made, that the witnefles for the king

charged from his imprifonment,

This a& (which is related by bifhop
Burnet in his hiftory of his own times,
Vol. 1. p.485. to have pafled the houfe of
lords in a very remarkable manner,) is ge-
nerally efteemed the great bulwark of Eng-
lifp liberty, altho upon fome important
occafions it has been thought Propes,
as to treafon, to fufpend it for a timé.
See 6 Ann. cap. 15. "1 Geo. 1. cap. 8.
& cap.30. 9 Geo. 1. cap. 1.
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And firft, Concerning bailing by writ.

And thefe are of four kinds. 1. Homine replegiando.
2. Breve de manucaptione. 3. Habeas corpus. 4. De odio & asia.

I. The writ of homine replegiando lies for any perfon im-
prifond for a mifdemeanor, wherein by the law he is bail-
able ; and therefore in the writ there is an exception of the
deagh of a man, perfons imprifond by the command of the
king or his juftices, or for offenfes of the foreft, vel pro ali--
quo alio recto, quare [ecundim confuctudinem Angliz non fit re-
plegiabilis. F.N. B. 66. f. | ,

But tho offenfes in the foreft- are excepted, yet a fpecial
writ of homine replegiando lies for one taken by the minifters
of the foreft (nora, not by the chief juftice). F.N. B. 67. a.

So that this writ as to the point of bailing is founded up-
on the ftatute of Weftm. 1. cap. 15. or at leaft governed by
it, only in the flatute there the exception is of perfons taken
by [command of | the juflices, here it is capitalis juffitiarii.

By this writ the fheriff is to deliver the party by main-
prife ; and if he return, that % S. makes title to the perfon
imprifond, either as his villain or ward, . he is to take {ure~
ties of the party imprifond to appear in the king’s bench or
common-pleas, and to take bail of him for his appearance
at the day, and to attach 7. §. to appear at the {fame day,
¢¢c. where the bufinefs may be determind ; and if % S. be
returned non eft inventus, then a capias in withernam may be
granted againtt him to take his body, and if a non ff inven-
rus be returned, a withernam to take his goods.

IL The writ of mainprife, and that is of two kinds,
namely, 1. The general original writ de manucaptione. 2. Spe-
cial writs of mainprife, both ifluing out of the Chancery.

1. The general writs of mainprile are at large {et down in
the Regiff. f. 268, feq. and F.N. B. 250. & fequentibus, and
thefe writs feem to be grounded or directed allo by the ftatute
of 3 E. 1. cap.15. for that is the rule and dire&ion, whereby
perfons are to be baild by this general writ, for no perfons crimi-
nal are bailable by this common writ of mainprife, for as fuch
they are bailable by that ftatute ; and this common writ of
mamprife refpelts either fuch as are committed by the

Vol. IL N n fherift
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theriff or bailiff of a hundred, or fuch as, tho they'are in
the fherift’s cuftody, are yet committed to his cultody by
others, as juftices of the. peace, Ue.

1. As to thofe of the former kind, we muft call to remem-
brance what hath been before {aid touching the power of the
theriff to take indictments of felony, either by commiftion
or in his Turn. o

The former power is repealed by the ftatute of 28 E. 3.
cap. 9. As to the latter, tho the power of taking indi¢tments con-
tinue in the theriffs Turn, yet by the ftatute of 1 E. 4. eap. 2.
they are to {end them to the juttices of -peace to be determind
in their {eflions, but the fheriff nor his bailiffs are not to ar-
reft or attach any perfon thereupon ; and the like ‘law is for
bailiffs of hundreds, who have a leet of the hundred or Twrn
accompanying it. |

And therefore as to thefe the writ of mainprife is confe«
quentially taken away according to my lord Coke in his coms=
ment fuper Weftm. 1. cap. 15. 2 Inflit. p. 190.

But whereas it is there {aid, that by thar fatute the wriz
of maivprife generally is taken away, it is certainly miftaken,
“tor the writ of mainprife hath fhill its ufe in cafes of perfons
committed by the juftices of peace, and {fome other cafes, as
thall be farther thewn.

2. The fecond {ort therefore of thefe common writs of
mainprife were for fuch malefaCtors, as were committed by-
others, if they were fuch as by the ftatute of Weftm. 1. cap.
15. were bailable, and the writ of mainprife in this cafe con-
tinues in force and ufe to this day, as for inftance, £ N.
B. 250. d. for a perfon approved by an approver, if the ap-
prover is fince dead ; yet fuch a perfon can neither be taken
by warrant of the fheriff or juftice of peace, but by the coro
ner or juftices of gaol-delivery. -

F.N.B. 250. g. 251. c. for one indifted before the ju-
ftices of peace for a trefpafs, 250. i for foreftalling, 2 50. e.
as acceflary to a felony, where the principal is not attaint.

Again, F. N. B. 250. f. for one taken by the king’s coms
miflion for felony.

4 And
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And this is that writ, that feems intended by the book
of 14 H. 6. 8: 4 where it is {aid, “’That he that is taken
by fuggeftion, as by juftices of peace, &e. may be baild with-
out vrit, but he, that is taken by a writ, muft be baild by
writ”(¥); which {eems intended of this writ of mainprife, and
tho the {aying be not univerfally true at this day, for {ome
that are taken by procefs or writ may, at leaft at this day,
be baild wirtuse officii, efpecially vpon the ftatute of 23 H. 6.
¢ap. 10. & Weftm. 1. cap.15. yet it {ufhciently intimates,
that the writ of mainprife was not taken away by 28 E. 3.
cap. 9 ' | -

- And thus far for the general writs of mainprife.

2.-Special writs of mamprife were {fometimes granted up-
on {pecial occafions for thofe, that were not bailable other-
wife. i .

Thus it was ufual in antient times by the king’s {pecial
warrant, fometimes by {pecial commiflion, fometimes by im-
mediate writ out of chancery in times of war, to deliver per-
fons in prifon for felony upon mainprife to go”into forein
parts in the king’s wars, as Gafcoigné and elfewhere, at the
king’s wages, U flabunt vefbo in curid, after their recurn, f
quis verfus eos logui wolueriz, and upon the return of {uch ma-
nucaptions into the chancery to have charters of pardon. See
precedents of fuch commiflions and writs, Pa. 22 E. 1. m. 1.
to Reger Brabazun and William Brereford. Rot. Vafeon. 22 E. 1.
m. 8. n.11. & m. 12, #°. 4. for malefaltors imprifond in
all the gaols in England for felony' and other crimes per
manucapsionem deliberand’ 5 and the like was often pratifed
upon like occafions in the . reigns of other kings.

And thus far for writs. of mainprife.

III. The third ufual writ for bailing of criminals is by
habeas corpus, and this is a writ of a high nature, for if per-
fons be wrongfully committed, they are to be difcharged u
on this writ returned ; or if bailable, they are to be baild ; if
not bailable, they are to be committed.

This writ iffues out of the great courts of Weftminffer, but
hath different ufes and effects.

1. It
(*) See our author’s note 24 F. N. B. 56. .
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1. It may iflue out of the court of Common-pleas or Ex-
chequer, but that is or ought to be always, where a perfon
is privileged, or to charge him with an action.

If a perfon is fued in the common-pleas, or is fuppofed
to be fo fued, and is arrefted for a pre-fuppofed mifdemeanor,
yea or for felony, an habeas corpus lies in the court of Common-
pleas or Exchequer, and if it appear upon the return, that the
party is wrongfully committed, or by one that hath not jurif-
di¢tion, or for a caufe for which a man ought not to be im-
prifond, the privilege fhall be allowd, and the perfon dif-
charged from that imprifonment; or if it be doubtful, he
may be baild to appear in the court of King’s bench, which
hath conufance of the crime returned. Coke Magn. Cart.. cap.
29. 2 Inflit. p. 53. | , ‘

And upon this account, P. 43 Eliz. C. B. in the cafe of Bates,
that was imprifond by the council-table, for not bringing in his
fub{cription to the Eaf}-India company, and this being returned
upon the habeas corpus together with a writ againft him out
of the common-bench, they adjudged the privilege to be al-
lowd, and the party to be difcharged (4).

But if a man be fued in the common-bench, and is ar-
refted and imprifond for felony, tho the gaoler upon the bq-
beas corpus ought to return the caufes, as well criminal as
that wherewith he is charged out of that court, yet the
court of common-pleas ought not to commit him to the
Fleet, nor difcharge him of the imprifonment, nor yet to take
bail of him to anfwer there, for they have not conufance of
{uch crimes; the like it is, if he be returned committed for
a riot or furety of the peace by juftices of peace; and there-
fore all they can do is to take his appearance, and take him
to mainprile upon the altion, and remand him as to the
matter of crime, for which he was well committed by the
juftices, and to remand his body to the fheriff’s cuftody upon
his commitment for the crime. 2 H. 7. 2. 4.

But now by the ftatute of 16 Car. 1. cap. 10. they have
an orijal jurifdiction to bail, difcharge, or commit upon
an habeas corpus for one committed by the council-table, as

: 4 wel]
(a) Sce Moor 858. & 2.
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well as the king’s bench, and that altho there be no privilege
for the perfon committed. | o o

2. As to the King’s-bench and Chancéry, they have an original
power both to grant an habeas corpus, and to bail, or di{charge,
or remand, as the cafe requires, tho there be no privilege re-
turned. Coke on Mag. Cart. cap. 29. 2 Iiffit. p. 55. but fomeé
things they differ in. |

The king’s-bench in matters civil grant theit habeds corps
ad faciendum O recipiendym, and this is done as well in vas
cation as term, and returnable before any particular judge of
that court, or into the court itfelf.

And if there be returned even upon that writ any civil
action, and allo a matter of crime, as if a perfon be crreited
for debt, and zl{o charged with a warrant of a juftice of peace
for felony, in that cafe, 1.If it appear to the judge or court,
that the arreft for debt or other civil action 1s fraudulent, they
may remand him. Dyer 249. b. Harrifon’s cafe. 2. If ic be
found real, they may commit him to the king’s-bench with
his caufes, tho they are matters of crime, for that court hach
conufance, as well of the crime, as of the civil 2&tion
but then in the term the court may take his appearance or
bail to the civil altion, and remand him, if they {ee caufe,
as to the crime to-be proceeded on below.

" But upon the writ ad faciendum &9 recipiendum there ought
not {ingly a matter of crime to be return’d, for that belongs
to the babeds corpus ad [ubjiciendum. |

The other writ is the habeas corpus ad [ubjiciendum, which
is for matters only of crime, and is not regularly to iflue
nor be returnable but in the term-time, when the court may
judge of the return, or bail, or difcharge the prifoner ().

Vol. IL Oo. Tl

(b) By the ftatute of 31 Car. 2. caf.2. * or any one on his behalf, complain to
fuch writ may iffue in the vacation timg the lord chancellor or lord keeper,
on behalf of any perfon, who flands com- * or any one of his majefty’s jufltices ei-
mirted for any crime, (unlefs for felony or ther of the one bench or of the other,
treafon plainly expreft in the warrant of “ or the barons of the exchequer of the
commitment, or as acceflary before to ¢ degree of the coif, and the faid lord
any petit-treafon, or felony, or upon fuf- ¢ chancellor, &c. or any of them, upon
picion thereof,) other thon perfons con- ¢ view of the copy of the warrant of
vi&t or in execution ; for by that flatute  “ commitment or detainer, or otherwife
it is provided, *“ That if 2vy fuch perfin, upon oath made, that fuch Copy wq;

¢ deniec
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Till the return filed the court may remand him, after it
is filed the court is either to dxfch:;arge, or bail, or commit
him, as the nature of the caufe requires.

denied to be given by fuch perfon in
whofe cuftody the prifoner is detaind,
are hereby authorizd and required un-
der the penalty of 500/ upon requeft
made in writing by fuch perfonoranyon
his behalf, attefted and fubfecribed by
two witnefles, who were prefent at the
delivery of the fame, to award an babe-
as corpus under the feal of fuch court,
whereof he fhall then be one of the
judges, to be direéted to the officer,
in whofe cuftody the party fo com-
mitted or detained fhall be, returnable
immediaré before the faid lord chan-
cellor or fuch juftice, &c. and upon fer-
vice thereof, as aforefaid, the officer
or his under-officer fhall (within three
days after fuch fervice, if not beyond
the diftance of twenty miles, or ten
days, if above twenty miles, andnot
beyond the diftance of an hundred
miles, or twenty days, if above the di-
ftance of one hundred miles,) under
the penalty of 100 /. bring fuch pri-
foner before the faid lord chancellor, or
fuch juftice, &¢c. before whom the faid
writ is made returnable, and in cafe of
his abfence before any other of them,
with the returnof fuch writ and the true.
caufes of the commitmentand detainer,
and thereupon, within twg, days after
the party fhall be brought before them,
the faid lord chancellor, &c. before
whom the prifoner fhall be brought,
as aforefaid, fhall difcharge him from
his imprifonment, taking his recogni-
zance with one or more fureties in any
fum according to their difcretions, ha-
ving regard to the quality of the pri-
foner, and nature of the offenfe, for
his appearance in the court of king’s
bench the term following, or at the
next affizes, §9c. or in fuch other
courr, where the faid offenfe is pro-
perly cognizable, as the cafe fhall re-
quire, and then fhall certify the faid
writ with the return thercof, and the
faid recognizances into the faid court,
unlcfs it fhall appear unto the faid lord
chanccllor, &, that the party {o com-
mitted is derained upon a legal pro-

“ cefs, order, or warrant out of fome
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court, that hath jurifdli@ion of cri-
minal matters, or by fome warrant
figned and fealed with the hand and
feal of any of the faid juftices, or ba-
rons, or fome juftice of the peace for
fuch matters or offenfes, for which
by law the prifoner is not bailable.

“ Nbo perfon to be intitled to the be-
nefit hereof, unlefs he firft pay or caufe
to be paid or tenderd the charges of
bringing, to be afcertaind by the judge
or court, that awarded the wrir, and
indorfed thereon, not exceeding 12 4.
Fer mile, and give fecurity by his own
bond to pay the charges of carrying
back, if remanded by the court or
Judge, and that he will not make any
efcape by the way.

It is further provided by this fatute,
‘That no perfon fet at large upon any
babeas corpus fhall be re-commirted for
the fame offenfe, but by order of court
having jurifdi®ion of the caufe 5 apy
perfon knowingly offending herein to
forfeit sco /.

This writ to run into countjes pala-
tine and privileged places.

¢ That no {ubject of Eugland be fent
prifoner into Scorland, or any places be-
yond the fea, either within or without
his Majefty’s dominions, under the pe-
nalty of a praemunire, excepr perfons
orderd to be tranfported, or offenders
fent to be tried, where their offenfes
were committed.

“ That after the affizes proclaimed
and during the continuance thereof
no prifoner be removed but before
the judge of affife in open court
nor at any other time, but by /m:
beas corpus, or other legal writ, ex-
cept where the prifoner is deliverd
to the conflable, ¢5¢. to be carried to
the common gaol ;5 or where any per-
fon is fent by order of any judge of
aflife, or juftice of peace, to any com-
mon work-houfe or houfe of Correc-
ton ; or is removed from one place ro
anather within the fame county, in
‘order for his trial or difcharge in due
courfe. of Law 5 or in cafe of fudden
fire, infeCtion, or other neceflity.
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If together with the habeas corpus there iflue a certiorari to
remove the indiCtment, yet in cafe of felony, tho the body
and record be returned and filed, the court may remand him
-and the record by the ftatute of 6 H. 2. cap. 6. but in other
cafes the record cannot be remanded, but they muft proceed
in the king’s bench both to pleading, trial, and judgment.

But if the body be removed by bhabeas corpus, and the
record allo by certiorari, but the record not filed, tho the re-
turn upon the habeas corpus be filed, a procedendo may iflue to
the court below. |

And thus far for the babeas corpus in the king’s bench.

By virtue of the ftatute of Magna Carta, and by the
very common law an habeas corpus in criminal caufes may iffue
out of the Chancery. Coke on Magna Carta, cap. 29. 2 Inflit.
p-55-

But it {feems regularly this fhould iffue out of this court in
the vacation time, but out of the king’s bench in the term-
time, as in cafe of a fuperfedeas upon a prohibition. 38 E. 3.

14. a. B. Superfedeas 13.

When the caufe is returned, the chancellor may judge of
the {ufhiciency or infufliciency thereof, and may difcharge or
bail the prifoner to appear in the king’s bench, or may pro-
priis manibus deliver the record into the king’s bench, together
with the body, and thereupon the court of king’s bench may
proceed to bail, difcharge, or commit the prifoner.

But if the chancellor fhall not dilcharge him, but bail
him, this furety muft be to appear in the king’s bench, or if
the chancellor {hall do neither, it {eems he may commit him
to the Flees till the term, and then he may be turned over
to the king’s bench, and there proceeded againft, for the
chancellor hath no power to proceed in criminal caufes.

And if the habeas corpus, and allo a certiorari be granted,
returnable in Chancery, and the caufe and body be returned
there, they may be lent into the king’s bench ; if the body
only be returned with ‘his caufes by habeas corpus into the
Chancery, and deliverd over into the king’s bench, they may
proceed to the determination of the return, and either by pro-
cedezdy remand him, or grant a certiorari to certify the record

alfo,
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alfo, and thereupon commit or bail the prifoner, as there fhall
be caule: |

But the fending an habeas corpus ad faciendum &5 recipien-
dum by the chancellor for perfons arrefted in civil caufes, efpe-
cially being in execution, is neither warrantable by law, nor an-
tient ufage, and particularly forbidden by the ftatute 2 H. 5.
cap. 2. as to perfons in execution.

And thus far of bailing by babeas corpus.

IV. Touching the writ de odio & aria for a man accufed of
manflaughter, in fome places called a writ de bono &5 malo,
and de ponendo ad ballium, it is grounded upon the ftatute of
Magna Carta, cap. 26. repealed by 28 E. 3. cap. 9. and re-
vived again, as is fuppofed, by 42 E. 3. cap. 1. whereby all
aéls made againft Magna Carta are repeald. It 1s a writ much
out of ule, but the whole learning concerning it is put to-
gether by my lord Coke upon Magna Carta, cap. 26. 2 Inftis.
p- 42. and upon cap. 29. 2 Inflir. p. 55. and thither I thall
refer myfelf.

It has been difufed by reafon of the great trouble in
the attaining and execution of it, for, 1.There muft be a
writ to inquire de vita O membris. 2. There muft be an
inquificion taken. 3. He was to be bailed by twelve perfons.

And now the juftices of gaol-delivery ufually going their
circuits twice a year, unlefs in the four northern counties, a
prifoner comes to his trial as {foon, if not {fooner, than {uch
inquifition and mainprife can be taken.

A-d thus far of manucaption or bail by writ.

The [econd general is bailing wvirtute officii.

T'ae court of king’s bench may virsure officii bail any per-
{on brought before them, of what nature foever the crime
is, even for treafon or murder, as hath been before thewn,
p-129. |
Concerning bailment of felons by juftices of the gaol-delivery
and of the peace virtute officii, and the flatutes relating to
them, enough hath been faid before.

The theriff, it {eems, might ex officio without writ at
common law bail offenders indilted before him in his Turs,
or upon a commitlion to him ; byt this power is in effed

I taken
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taken away from him in cafes of felony, by the ftatutes of
28 E. 3. cap. 9. and by the ftatute of 1 E. 4. cap. 1. and
1 R. 3. cap. 3. transferd to the juftices of the peace, as hath
been before declared.

The marfhal of the king’s bench took upon him an-
tiently wvirtuse officii to bail perfons indilted or appeald ;
but this is wholly taken from him by the ftatute of 5 E. 3.
cap. 8.

CH AP XVIIL

Concerning warrants to fearch for ftolen
goods, and feizing of them.

I Thought fit to infert this bufinefs in this place. 1. Becaufe
it is a bufinefs preparatory to the dilcovery of felons, and
preparing evidence againft them, and to the helping of per-
{fons robbed to their goods. 2. Becaule it is found by expe-
rience of great ufe and neceflity, efpecially in thefe times,
where felonies and robberies are {o frequent. And therefore
this means of difcovering of them is now grown common and
ufual, much more than in antient times; and if it thould
be difufed or difcountenanced, it would be of public incon-
venience ; and therefore I can by no means fubfcribe to that
opinion of my lord Coke’s, 4 Inflir. cap.31. p. 176. as it is
there generally fer down, “ That juftices of peace have no
“ power upon a bare {furmife to break open any man’s houfe
“ to fearch for a felon or ftolen goods either in the day or
“ night”(c).

The moderation and temperaments, that are to be added to
* thefe warrants, are thefe:
[L. Touching the granting thereof. ]
vol. IL. Pp t. They

(¢c) Vide fupra, p. 99,8 109,
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1. They are not to be granted without oath made before
the juftice of a felony committed, and that the party coms
plaining hath probable caufe to fufpect they are in fuch a
houfe or place, and do fhew his reafons of {uch fufpicion.

And therefore I do take it, that a general warrant to fearch
in all fufpected places is not good, but only to fearch in fuck
particular places, where the party afligns before the juftice
his {ufpicion and the probable caufe thereof, for thefe war-
rants are judicial alls, and muft be granted upon examination
of the faét.

And therefore 1 take thofe general warrants dormant, which
are made ‘many times before any felony committed, are not
juftifiable, for it makes the party to be in effett the judge ;
and therefore {earches made by pretenfe of fuch general war-
rants give no more power to the officer or party, than what
they may do by law withiout them. )

2. It is fit that fuch warrants to fearch do exprefs, that
fearch be made in the day-time, and tho I will not fay they
are unlawful without fuch reftriCtion, yet they are very incon-
venient without it, for many tirhes inder pretenfe of ,{earches
made in the night robberies and burglaries have been commit-
ted (*), and at beft it creates great difturbance.

3: They ought to be dire¢ted to conftables and other pub-
lic officers, whereof the law takes notice, and not to private
perfons, tho it is fit the party complaining fhould be prefent
and afliftant, becaufe he knows his goods.

4. It ought to command, that the goods found, together
with the party, in whofe cuftody they are found, be brought
before fome juftice of the peace, to the end that upon far-
ther examination of the falt the goods and party, in whofe
cuftody they are found, may be difpofed, as to law fhall
appertain. ’

And the reafon is, tho the receiving of flolen goods doth
not #pfo faffo make a man an acceflary to felony, tho he
know them to be ftolen (), yet it carries with it a great pre-

I \ {umption,
(*YVide Part 1. p.553. Co. P.C. p.64. ly buys or receives ftolen goods fhall be
Kel. 43. taken as acceflary to the felon. Fide

(1) But now by 38 4 W. & M. cap. Partl. p. 6zo0.
9. & 5 Ann. ¢ap.31. whoever knowing-



Hiftoria Placitorum Corone. 151

fumption, that the receiving of them was to aid the felon §
and befides, by the examination of the receiver evidence may
be gotten to difcover the felon.

II. Touching the execution of this warrant.

1. Whether theftolen goods are in the {ufpe@edhoufe
ot not, the officer™®nd his afhftants in the day-time may en:
ter per oftia aperta to make {earch, and it is juftifiable by this
warrant. T

2. If the door be fhut, and upon demand it be tefufed té
be opend by them within, if the ftolen goods be in the houfe;
the officer may break open the door, and neither the officer
nor the party that comes in his afliftance are punithable for
it, but may juftify it upon the general flue by the ftatute
of 7 Fac. cap. 5. lo that in evensu it is juftihable by both;
for it is a procefs for the king, and includes a non omitras,
and the very having of the goods carries a {ufficient ground
prima facie of fufpicion, that he was the felon that flole them;
and may be thereupon juftifiably arrefted. |

3. If the goods be not in the houle, yet it {feems the offi
cer is excufed, that breaks open the door to fearch, becaufe
he fearcheth by warrant, and could not know,.whether the
goods were there till fearch made ; but it feems the party,
that made the {uggeftion. is punifhable in fuch cafe, for ag
to him the breaking of the door is in events lawful or unlaw=
ful, viz. lawful, if the goods are there; unlawful, if not there.

III. Now upon the return of this warrant executed, the
juftice, ,before whom it is returned, hath thefe things to do:

1. As touching the goods brought before him, if it appear
they were not ftolen, they are to be reftored to the poffeffor 5
if it appear they were {tolen, they are not to be deliverd to
the proprietor, but depofited in the hand of the theriff or
conftable to the end the party robbed may proceed by ins
di&ing and convicling the offender to have reftitution.

2. As touching the party, that had the cuftody of the
ooods.
° If they were not ftolen, then he is to be difcharged.

If ftolen, but not by him; but by another, that fold or

delivered them to hum, if it appear, that he was ignorant

that
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that they were ftolen, he may be difcharged as an offen-
der, and bound over to give evidence as a witnefs againft
him that fold them ; if it appear he was knowing they were
flolen, it 1s fit to bind him over to anfwer the felony, for
there is a probable caufe of fufpicion, e‘leaﬁ that he was

acceflary after.

CHAP XIX.

Concerning Prefentments, Inquifitions, znd
Indi&tments, and their kinds.

I Have gone through thofe matters, that are preparatory
to the proceeding againft malefaltors in the feveral courts,
wherein their offenfes are punifhable, namely, the arreft
and imprifonment, or bailing of offenders, and the feveral jurif-
ditions, and jutices, and minifters of juftice concerned therein,
That which follows to be confiderd is the manner of
bringing the offender to his legal trial and judgment, which
is either by appeal, which is the fuit of the party, or by -
indi¢&tment, which is immediately the king’s fuit.

The former of thefe, namely appeals, I fhall confider
afcer the bufinels of indi¢tments, becaufe it is but rare to
have an appeal, and the moft profecutions of this nature are
by indi¢tment or prefentment, and therefore I fhall confider
this firft.

I thall diftribute this matter into thefe general heads,
namely, 1. Touching indi¢tments and prefentments. 2. Pro-
cefs. 3. Arraignment. 4. Pleas of the offender. 5. Trial.
6. Judgment. 7. Execution ; each of which will take in fe-
veral particular heads and diftributions.

Prefentment is a more comprehenfive term than indid-
ment, for regularly an indi€tment is an accufation given in
againft a perfon by the grand inqueft for {fome mi{demeanor,

I whereunto
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whereunto he.is put to anfwer; but prefentments do not ons
ly include fuch indiétments, but alfo {ome other informations
whereunto the party is not put to anfwer, as prefentments of
felo de fe, of fugam fecit, of deodands, of deaths per infortu-
niwm, and many others:

In this title concerning prefentments and indi¢tments 1
fhall confider thefe points. 1. The feveral kinds of prefent-
ments and indictments. 2. Where a man fhall be put to an:
{fwer in criminals without inditment. 3. Who may be in-
difters, and how returned. 4. Of what they may inquire.
5. What the penalty of not inquiring or prefenting. 6. What
formalities are required in inditments.

Firft, Touching the feveral kinds of prefenttiients; inqui-
fiions and inditments in matters capital.

‘They may be diftinguithed, 1.In relation to the courts or
judicatories, or jurifditions, where they are made:

And, 2. In refpect of their effets or natures.

1. Touching the former branch of diftribution in relation to
the juri{diftions where made, and that multiplies prefentments
or indi®ments according to the jurifdictions, as fome are in
the leet, fome in the theriff’s Turn, {fome before the coros
ner, {ome before jultices of peace, juftices of oyer and termi
ner, gaol-delivery, king’s bench, whereof enough before hath
been faid, and fhall not need here to be repeated.

But thofe, that moft concern capital offenfes, are {uch as are
taken before the coroner, or fuch as are taken before juftices
by commiflion, whereof more fhall be faid in the enfuing
chapters.

II. As to the {econd kind of diftribution in refpe&t of
the nature and effe@ thereof.

1. Some prefentments are of themfelves conviftions, and
not traver{able.

2. Others :re not convictions, but only in nature of infor-
mations, and therefore traverfable.

Regularly all prefentments or indi&tments before juﬂices of
the peace, oyer and terminer, gaol-delivery, ¢Jc. are traver-
{able, and conclude not the party or thofe claiming under
him.

vol. I Qq And
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And therefore, tho it hath been held, that the prefentment
of a felo de [e before the coroner be not traverfable, (de guo
fupra, yet of all hands it is agreed, that a prefentment of
a felo de fe before juftices of peace or oyer and rerminer is tra-
verfable by the executors, &e. Co. P.C. cap. 8. p. 55. H 37
Eliz. B. R. Laughton’s cale.

If a prefentment be made fuper vifum corporis, that 4. kild
B. and fled, this prefentment of the flight is held not tra-
verfable, but conclufive to forfeit the goods, tho he be after
acquitted of the felony, and exprefly found by the petty jury
upon his trial, that non fe resraxis (d), 13 H. 4. 13 b. Forfeiture
32. 3 E. 3. Forfeiture 35. 7 Eliz. Dy. 238. 5. And the {2me
law is, if it be found fuper wvifum corporis, that the felon fled
and was kild in the flight, this prelentment, tho after the
party’s death is conclufive as to the forfeiture for the flight.
3 E. 3. Coron. 289, 290, 312,

Bur if before jultices afligned to hear and determine, it be
prefented, that . §. committed a felony and fled, or if upon
the arraignment of a perfon for felony he be found not
guilty, and that he fled, this is but in nature of an nqueft of
office, and the flight is traverfable in an a&tion, or information,
or [cire facias brought by the king for the goods of the perfon ;
37 Affix. 7- 47 E. 3. 26. 4. And all the reafon, that can be
given why the coroner’s inquelt of a fugam fecit 15 conclufive,
and not the other, 1s only that which is given 8 E. 4. 4.4
Ceo eft un ancient pofitif ley del coron’.

If a man be prefented to have fufferd an efcape, becaufe
in this cafe the party is at lealt to be fined, he fhall have
his traverfe to it, and is not concluded by it.

But if either before the juftices in eyre, or before the co- .
roner an efcape be prefented upon a vill either before or afe
ter the arreft, this is held not to be traverfable, becaufe there
is only an amercement to be fet upon the vill, viz. villsta
in mifericordid 5 and the realon given by Stamford is, quia de
minimis non curar lex ; Stamf. P. C. Lib. 1. cap. 32. f.35.b.

But if it fall out, that there be an indi@ment for {uch
an efcape, (as there hath been formerly againft the city,,of

> London
(d) Vide fupra, p. 63, 64.



Hiﬁorid Placitorum Corone. 15¢

London for the efcape of thofe, that tiotoully kild Dy, Lamb (¢),
who were thereupon fined 2000 1) fuch an indiétment is not
conclufive, but traver{able.

Whether an inquifition of a felo de fe before the coroner
be traverfable, vide que fupra, Part. 1. cap. 31. p. 414.
““And there are no prefentments befides what are before mens
tiond, that are in themfelves convi€tions and not traverfable,
but a prefentment in a leet of bloodfhed or the like, and
in the Swanimote court of the foreft for offenfes of Vert and
Venifon.

But even thofe prefentments are traverfable alfo in two
cafes, wiz. 1. If the offenfe prefented be out of their jurif-
diftion. 2. Or if the prefentment be {fuch as concerns the
frechold, as prefentments of nufances, or fuch matters as
charge the freehold ; 41 E. 3. 26. 5. 45 E. 3. &.4.

And therefore it was refolved in the Exchequer in a quo
warranto againft the water-bailiff and confervator of the river
Severn, 22 Car. 2. that upon a bare prefentment the confer-
vators cannot fet a fine upon a fuppofed unlawful fithing or
the like, unlefs the party comes in and confefles it, or plead
to it, and be convited by a jury of the offenfe.

A prefentment of a riot or forcible detainer by a juftice or
two juftices of peace, as the cafe fhall require, is a convition
by the ftatute of 15 R. 2. ¢cap.2. 8 H 6. cap. 9. 13 H. 4.
cap. 7. |

But a prefentment by a juftice of a default in repairs
of an highway, tho by the ftatute of 5 Eliz. cap. 13. it is
fuch a prefentment, as the parties thall be put to anfwer, yet
it is not conclufive, but the traverfe of the party is faved by
the ftatute ; and it is but reafon, for tho the view of the
juftice can afcertain the decay or want of repairs, yet it can-
not afcertain in what parifh it lies, or who is bound by te-
nure or prefcription to repair.

CHAP.
(¢) Cro. Car. 252.
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CHAP XX

Where a man (ball be put to anfwer in
criminal and capital offenfes without
indié&tment ar the king's [uit.

T the common law there were feveral means of put-

ting the party to anfwer a felony without any indi&-

ment, fome whereof are ftill in force, others are taken away
by ftatute.

I. If a thief or robber were taken with the wmainonvre,
cum many opere, and the mainouvre brought into court with
the prifoner, he fhould have been arraignd upon the main-
owvre at the king’s {wit 5 2 E. 3. Coron. 156. And therefore
M. 18U 19 E. 1. coram rege, rot. 28. Norf. Et quia predictus
Johannes de Brampton [ falfarius figilli regis 3 brevium fuorum,
ut dicitur, | non eft appellatus, nec indiCtatus, nec captus cum many
opere, per quod [ecta domino regi in bujufmodi cafu poteft compe-
sere, ided | confideratum eff, qudd] pradictus Johannes [eat inde]
fine die, &c. ,

And T. 10 E. 2. rot. 132. Bucks, Robert Legas was ar-
raignd for counterfeiting the king’s {eal, upon the counterfeit
commiflion brought into court without indi€tment, and he
pleaded not guilty, and was acquit (¥).

But upon a bare information or bill, without indi@ment
or the mainonvre at common law no party was to be put to
anfwer for a felony ; and therefore, M. 2039 21 E. 1. coram
rege, rot. 27. Hibernia, William Prene, the king’s carpenter in
Ireland, being acculed for felony by a bill in the king’s-bench
there, and convited and condemned, but after ranfomed for
200 L and a writ of error brought in the king’s-bench in
England, and aflignd, that he ought not to be put to anfiver
in cale of life or member per vocem & per billam, quam Ni-

2 gellus

bl

(*) Vide Paret L. p. 186 & 345
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gellus le Broun porrexit wersiis ipfum, lices non effet indictatus
per 12. ( f) ’

But it {feems to me, that this proceeding upon the main-
ouvre is wholly taken away by the ftatutes of 25 E. 3. cap. 4.
28 E. 3. cap. 3. 42 E. 3. cap. 3. and therefore I do not
find any proceeding upon the mainouvre fince thefe ftatutes.

II. A fecond fort of proceeding in cafes capital without in-
diétment is, where an appeal is brought at the {uit of the
party, and the plaintiff is nonfuit upon that appeal, yet the
offender fhall be arraigned at the king’s {uit upon fuch ap-

eal ; and {o it 1s in cafe the appellant die or releafe ; and in
{uch cafe, altho the party be indicted as well as appeald, yet
upon the nonfuit of the plaintiff, the proceeding for the king
fhall not be upon the inditment, but upon the appeal. 4 E.
. 10.4
* But this hath thefe two qualifications.

1. It muft be where the plaintiff in the appeal hath either
declared upon his appeal by writ, or formed his appeal by
bill, for the bare fuing of a writ without a declaration is
not fuch an appeal, as the party being nonfuit the defendant
{hall be thereupon arraigned, for 1. The writ may be brought
in hig name by a ftranger without his privity. 2. Becaufe
the writ alone contains not fuch certainty of time, place,
and other matters, whereby the party may be put to anfwer.
7 H. 7. 6.b.

2. It muft be where an appeal is well begun, and by a par-
ty enabled to profecute it, therefore, if the appeal abate, be-
caufe the plaintiff is outlawd, or a woman (who cannot bring
an appeal, but only of the death of her husband,) or if the year

Vol IL Rr

(f) That cafe was thus : William Prene

and

affigned for error, that  par ceo que le
“ commune laie de Eugleterre, € de
“ [relannd, veut, ke nul homme par bille
% fiunz enditement, ou par fute de apel,
“ fuz les plez de corone, ne fait [foit]
““ attache, ne mis en refpounz ; yet that
¢ he the faid J¥illiam had been impri-
¢ fond, & de diverfis feloniis acculparus
* par une bille par Nel le Brour bote
en mayns des juftices ; altho par en-
“ queft, ne par chapiter, ne fut endite.
And upen confideraticn of the whole mat-
ter the court of king’s-bench in England
were of opinion, “ Quod pradittum re-

~

<«

“ cordum eft irritandum, & adnichi-
“ landum 5 & ide6 mandatum eft capi-
“ tali juttic Hibernie, quod corrigat,
¢« &e. & acceptd fecuritate de przdicto
“ Willielmo ad {tandumn re@o in com’
“ ubi deliquiffe debuit, & vocatis fuper
* hoc convocandis ponat prediGtum 747/
“ liclmum per apertum & manifeftum in-
ditamentum de certis feleniis in cer-
tis locis, fi aliquis vel aliqui eum foree
indiGtare five appellare  voluerit fe-
cundim legem & confuetudinem re-
gni, &c. & quod interim per manu-
captionem bona & catalla, terras & te-
nementa, cidem J72llielmo deliberer &

(19
€«
«
€«
114
<«
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and day be paft, or by the mifnofmer of the defendant, &.
there the appellee thall not be arraigned at the king’s {uit, be-
caufe the appeal was never good, but fhall be difmifled, only
the judges may arraign him upon an indi¢tment, if any be
before them for that offenfe, or if none be, yet they may
bind him over to another feflions, and in the mean time to
be of good behaviour; 19E. 2. Coron.317. All the learning
touching this bufinefs is fully declared by Stamf. Lib. IIL cap.
59. f. 147. U fequentibus. ~ |

IIL A third fort is upon an-appeal by an, approver, but the
whole learning touching that will come mn 1ts proper place
hereafter ( g).

IV. The fourth {ort is by appeals by particular perfons, ef-
pecially of treafon in parliament ; and this was very fre-
quent in antient times, efpecially in the time of R. 2. name-
ly anno [eptimo, undecimo, & duodecimo, which bred great in-
conveniencies.

And therefore by the ftatute of 1 H. 4. cap. 14. all thefe
kinds of appeals in parliament are wholly taken away ; and
{ince that time I find notany fuch appeals brought in parliament.

And therefore, when the now earl of Briffol in this prefent.
parliament in the lords houfe preferd articles of high treafon
and other mildemeanors againft the earl of Clarendon, .then
Jord chancellor, upon a reference unto all the judges and
upon great confideration the judges wna voce returned their
opinions, that thefe articles were contrary. to the ftatute of
1 H. 4. .and could not be preferd in the lords houfe by the
{aid earl or any other private perfon (h).

But impeachments by the houle of commons of high treafon,
or other mifdemeanors in the lords houfe have been frequently
n pra&ice, notwithftanding the ftatute of 1 H, 4. and are
neither within the words nor intent of that ftatute, for ir is
a prelentment by the moft folemn grand inqueft of the whole
kingdom.

V. If in a civil altion de wuxore raptd cum bonis viri upon
not guilty pleaded the defendant be conviéled, this antien-
ly ferved in nature of an inditment of felony 13 4fiz. 6.
18 E.3. 32.a. Stamf. P.C. f. 94.b. So if upon a ipecial verdi&

2 n
(g) Vide infra cap. 29. p. 2:6. (b) See Srat. Tr. Vol. IL. . s50.
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in trefpafs brought in the king’s-bench it be found, that the
defendant took them felonioufly, antiently this {erved for an
indi¢tment. 31 E. 1. Enditement 31

So if in an action of flander for calling a man thief the
defendant juftifies, that he ftole goods, and iffue thereupon
taken, it be found for the defendant, if this be in the king’s
bench, and for a felony in the {ame county, where the court
fits, or if it be before jutices of aflize, who have alfo a com-
miffion of gaol-delivery, he fhall be forthwith arralgned upon
this verdi&t, as on an indi¢tment, and the reafon is, becaufe
here 1s = verdl& of twelve men in thefe 'cafes, and fo the
verdi&, tho in a civil altion, ferves the king’s {uit as an in-
di¢tment, and is not contrary to the alls of 25, 28, & 42
E. 3. which enalt, that no man jball be pur vo anfwer, L.
but wpon indictment ov prefentmens. !

But if the theriff return a refcue of a prifoner taken for
felony, 1 H.7. 6. 4. or a breach of prifon by one arrefted for
felony, 2 E. 3. I b. this is not {ufhcient to arralgn the par-
ty, nor doth 1t countervail an indi¢tment, for it is not by
the oath of twelve men ; wide hoc sorum Stamf P.C. L. Il
cap. 29. f. 95. a.

By the ftatute of 11 H. 7. cap. 3. there was power gwen
to proceed upon all penal ftatutes by information before ju-
ftices of aflize and peace, but there 18 an-exception of all cafes
of trealon, murder and felony.

Il ufe was made of this ftatute by Empfon and Dudley,
and great inconvenience and trouble to the people did anfe
by it, and therefore 1 H. 8. cap. 6. it was repeald.

And tho informations are practifed oftentimes in the
crown-office in cafes criminal, and by many penal fta-
tutes the profecution upon them is by the alls themfelves
limited to be by bill, plaint, znformaztzon or indiftment, yet thus
much is obfervable.

1. That the method of profecution of capital offenfes is
{tll to be by indictment, except the cafes above mentiond.

2. That in all crlmmal caufes the moft regular and {afe way,
and moft confonant to the ftatutes of Magm Carta, cap. 29.
§E 3. cap.9. 25 E. 3. cap. 4. 28 E. 3. cap. 3. & 42 E. 3.
cap. 3. is by prefentment or indictment of twelve {worn men.

CHAP.
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CHAP XXIL

Who may be inditors, and where and how
returned.

INquiﬁtions, prefentments, or inditments are taken before
courts or officers of {feveral kinds, and accordingly by a&ls
of parliament feveral things are prefcribed touching them.

1. Touching inquefts before coroners: By the ftatute of 4 E.
1. De officio coronatoris, the coroner is to iffue his precept to
four, five or {ix vills to appear before him at a certain da
to make inquiry, this precept is directed to the conftables of
the vills, who accordingly give fummons to a competent num-
ber of inquirers, twelve at leaft(i), and by them the inquifition
is made, when they have been {worn and have heard their
evidence upon oath taken before the coroner. '

II. Touching inquefts of felonies in leets and Turns : By
the ftatute of Weftminfler 2. cap. 13. inditments in the the-
riffs Turns are to be by twelve at leaft, and they are to fet
their {eals to the inquifitions, otherwife they are void (k).

And by the ftatiite of 1 E.3. cap. 17. which extends as
well to lects as Turns, they are to be by indenture, one part
to remain with the indi€tors, the other with the fheriff or
fteward.

And by the ftatute of 1 R. 3. ¢4p. 4. no perfon fhall - be
returned upon a pannel in the theriff’s Turns, unlefs he hath
20 5. per ann. of freehold, or 26 5. 8 4. of copyhold, and
all indi&tments in the Turn taken otherwife thall be void.

But now by the ftatute of rE. 4. cap. 2. the theriff can-
not proceed upon any indictments for felony, or otherwife
taken in his Turs, but muft fend them to the feflions of the
peace, and the juftices there are to make procefs and proceed
thereupon.

But then there muft be care taken, 1. That the indi¢ments
be of fuch matters only, as are within the jurildi€ion of the
theriff’s Turn, otherwife the juttices may not proceed upon them,

2 4E. 4.
(i) Vide Cobar’s cale fupra, p. 161. in notis, (k) 2 Co. Inflit, p.5%-,
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4E. 4. 31.4. 8E. 4. 5.0.(*) and 2. That they be by indenture
and under the {eals of the prefenters according to the former
tatutes. =

L. Inditments taken in the county of Lancaffer befcre
the fherift or juftices againft any perfon inhabiting out of
the {ame county, or taken in any other county againft inhabi-
tants of the county of Lancaffer ought to be by twelve men,
and each indi¢tor to havé lands or tenements of the yearly
value of 5 L by the ftatute of 33 H. 6. cap. 2.(F)

IV. Touching murders, &'c. committed in the king’s palice
the ftatute of 33 H.2. ¢ap. 12. hath appointed that twenty-
four of the king’s yeomen officers of the cheque-roll of the
king’s houfe fhall be returned to make inquiry, and the trial
to be by a jury of the gentlemen ofiicers.

V. Concerning inquiries to be made before juftices itinerant,
the courfe was this: There firlt went out the writ of the coma
mon {fummons of the eyre, direted to the fheriff to fummon
de qualibet villa quatuor homines & prapofitum, & de quoliber
burgo duodecim legales burgenfes to be at the day and place for
the eyre, and upon that day the theriff and lords of liberties
were to return the names of the bailiffs of their hundreds
and liberties, and thofe bailiffs were {worn to eleét two men
in their {everal hundreds, and prefent their names to the courr,
and thefe two hundreders for each hundred were to choofe of
themfelves and the reft of their {feveral hundreders refpeétively,
cordinarily fixteen, or {fometimes only twelve, who were fe-
verally {worn upon inquiries and prefentments of things done
within their hundred, as {fo many grand inquefts for every
{everal hundred, and the twelve returned for each borough
were the grand inqueft for the borough; this caufed a vaft
and chargeable attendance upon the courts in eyre, and hath
been long - difufed, and therefore I fhall not {ay more of it.

V1. Concerning the choofing and returning of the grand
jury before juftices afligned to keep the peace, oyer and zermi-
ner, and gaol-delivery, I1hall be fomewhat more large, becaufe
before thefe juftices ordinarily criminal and capital caufes are
heard and determined.

Vol. 1I. - *Rr Upon

. (*) Vide fupra p. 1. (1) Paret 1. p. 286.
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Upon the fitmmions of any {eflion of the peace there goes
out a precept either in the name of the king or of two or more
juftices of peace direCted to the fheriff, that non omittas
propter aliquam libertasem in balliva tud, quin eam ingrediaris,
G wenire fac’ vali die ac loco viginti quaruor liberos & legales
homines de quolibet hundredo in balliva tua, tam infra libertaes,
quam extra, ad faciendum & exequendum ea, que ex parte do-
mini regis tunc I ibidem eis injungdntur, and a feire fac’ to all
coroners, conftables and bailiffs, &c. to be there at that day.
Lamb. Lib 11. cap. 2.

And according to others Venire fac’ viginti quatuor Liberos 35
legales homines de quolibet bundredo in balliva tua, quorum quili-
ber habeat 40 s. per ann. liberi tenementi ad minus, venire fac’
eriam viginti quasuor tam milites quam alios probos &I legales ho-
mines de corpore coms’ tui, quorum quilibet habear 405s. de terris
& tenementis liberi tenementi, ad inquirend [uper iis, que ex
parse domini regis ad tunc  ibidem eis injungerentur, premuni-
entes omnes jufliciarios ad pacem, conflabularios, Te. Crompt.
fo 21204

And m cafes of commiflions of oyer and terminer and gaol
delivery, Quod non omittas propter aliquam libertatem, quin eam
ingrediaris, & venire fac’ tam viginti quatwor probos &' legales
homines de quolibet hundredo com’ predict', ad inquirendum, pree-
[entandum, faciendum O exequendum ea ommia, qua ex parte do-
mini regis tunc O ibidem éis injungerentur, quam alios viginti quia
tuor probos & legales bomines de com’ predict’, ad faciend’ jurasam
inter dominum regem O prifones predictos, . Co. Emtr. f-55.a
~ Upon this precept the fheriff is to return twenty-four or

more out of the whole county, namely a confiderable num-
ber out of every hundred, out of which the grand inqueft at
the feflions of the peace, oyer and zerminer, or gaol-delivery
are taken and {worn ad inquirendum pro domino rege corpore
comitatiss, (not, as antiently in eyre, a kind of grand inqueft
out of every hundred;) but in fome counties which confift
of gildable and {uch franchife, where anciently feveral ju-
ftices of guol-delivery {at, as in Suffolk(*) there are two grand
juries, one for the gildable, another for the franchife, becaufe
there are two {everal commiflions of gaol-delivery.

4 Now
(*) Vide fupra, p. 6.
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Now touching the grand jury thus returned before juftices
afligned -there are fome things confiderable.

They mult be probi & legales hominés, and therefore, if
any one of the indictors be outlawd, tho in a perfonal ation, it
is a {fufficient plea to avoid the ndi¢tment; 11 H 4. 414
M. 4Car. B.R. Croke p. 134. Sir William Withipole’s cafe, and
the ftatute of 11 H. 4. cap. 9. hereafter mentioned fortifies
this, de quo infra.

And therefore, if any of them be attainted in a conf{piras
cy, or decies tantum, or of perjury, or outlawd in any per{onal
action, or attaint of felony or in a premunire, they are not
to be inditors, becaufe in law, they are not probi & legales.
Lamb. Suftic. 391.

Touching their anmuus cenfus 1 do not find any thing de-
termined, but frecholders they ought to be. The flatute of
2 H. 5. cap. 3. that requires jurors, that pafs upon the trial
of a man’s life, to have 40 . per ann. freehold, hath been
the meafure by which the frechold of grand jurymen hath
been meafured in precepts of fummons of feffions ().

By the ftatute of 11 H. 4. cap. ultimo, reciting, that in-
quefls had been formerly returned of perfons outlawd, fled
to fan@cuary for treafon or felony, &%. enalts, “That no ins
“ di¢tments be made by {uch perfons but by inqueft of loyal
“ {ubjets returned by the theriffs or bailiffs duly without de-
“ nomination of any perfon, but only by the {worn bailiffs
“ and minitters of the therift ; and it any indi@ment be
¢ otherwile taken, it be void. .

Upon this ftatute it hath been refolved in Sir William Wi-
thipole’s cale above cited. 1. That it extends to coroners in-
quefts. 2. Iris a good plea upon this ftatute, that one of the
indi¢tors is outlawd in a perfonal altion, as well as of felo-
hy., or that any of the jurors were impanneld at the denomi-
nation of any contrary to this ftatute.

By the ftatute of 3 H. 8. ¢ap. 12. it is enalted, * That
“ the juftices of gaol-delivery, and juftices of peace, where-
“ of one of the quorum, in open {efhons may reform the
“ pannels returned by the fheriff, (which be not at the fuit of

¢ the
(1) Vide infra, p. 292. in nctis,
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““ the parties,) by putting to and taking out the names of
“ perfons returned, and thall command the thenff to return
“ the fame accordingly, upon pain of 20 /L and the king’s
“ pardon to be no bar to the profecutor.

This a& extends not only to pannels of grand inquefts res
turned, but alfo to pannels of the petty jury, commonly called
the jury of life and death, which may be reformed by the
juftices according to this a&t, and the fherift is bound to re-
turn the pannel {fo reformed.

The grand inqueft returned the firft day of the feflions
and {worn commonly ferves the whole feflions of the peace,
oyer and terminer, or gaol-delivery ; yet the court may coms
mand another grand nqueit to be returned and {worn, which
is done ordinarily upon two occafions.

1. If before the end of the feflions the grand jury having
brought in all their bills are difcharged by the court, and after
that difcharge either {ome new felony or other mifdemeanor is
committed, and the party taken and brought mnto gaol ; or if
after the dilcharge of the grand inqueft fome offender be taken
and brought in during the {eflions. In the former cafe, there
is a neceflity to make a fpecial record of the adjournment of
the {eflions from day to day, becaufe otherwife the whole {efs
fions are in {uppofition of law only the firft day, and therefore
without the entry of fuch adjournment the offenfe and pro-
ceedings will be in fuppofition of law after the {eflions ended,
and {o the proceeding will be erronious{*): This was the cafe
of Sgmpfon (h), who being arraigned and tried for a murder
committed after the firft day of the {eflions and before the fef-
{ions ended, for want of entry -of an adjournment it was ruled
erronious. And the {ame is to-be obferved, if upon record: it
appears, that the grand inqueft was returned after the firft day
of the {eflions, unlefs an adjournment be enterd: of record: ;

2.'The {econd ordinary inftance of a new grand jury rerurned
is upon the ftatute of 3 K. 7. cap. 1. namely, a grand mnqueft
impanneld to inquire of the concealment. of another grand in-
queft, upon which defaults prefented the former grand mqueft
is to be amerced ; and this, tho it mention only an inqueff
thus to be taken by juftices of peace, yet it extends to the

4. : o king’s
(*) Sugra p.2s (h) W. Foues, 4z0.
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king’s bench, and hath been praflifed there accordingly in my
knotwledge, and poflibly at the {eflions of oyer and termincr
and gaol-delivery, tho that can rarely come in queftion, be-
caufe the feflions of the peace ordinarily accompanies thofe
commitlions.

And this is the proper and legal way of punifhing the grand
inqueft, if they refufe to prefent fuch things as are within
their charge, and for which they have probable evidence to
make a prefentment, but of this more in the next chapter.

CHAP XXIL

Concerning the demeanor of the grand in-
quelt in relation to their prefentinents.

THE coroners inqueft may and muft hear evidence of

all hands, if it be offerd to them, and that upon oath,
becaule it is not fo much an accufation or an inditment, as
an inquifition or inqueft of office, quomodo J.S. ad mortem
fuam devenit, tho it be alfo true, that the offender may be
arraigned upon that prefentment.

But the grand inqueft before juftices of peace, gaol-delivery, or
oyer and terminer ought only to hear the evidence for the king,
and in cale there be probable evidence (2), they ought to find
the bill, becaule it is but an accufation, and the party is to
be put upon his trial afterwards.

But if a bill of indi¢tment for murder, or other capital of-
fenfe be prefented againtt 4. if upon the hearing the king’s evi-
dence, or upon their own knowledge of the incredibility of the
witnefles they are diffatisfied, they may return the bill ig-
HOY ATUS. '

Vol. II. - S{ If

(a) This {ame doftrine is laid down whercin he unanfwerably fhews, that a
by C. J. Peinberten in the cafe of the earl  grand jury ought to have the fame perfua-
ot Stafrsbuiy, Star. Tr. 1ol 11 p. 415, fion of the truth of the indi€ment, as a

Fule tamen Sic fobz Hacwles remarks on  petty jury, or a coroner’s inquefl : ©
thar cale, Srar, 73 Vel IN. p. 183, fupra p.é1.

NE1d
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If 4. be kild by B. {o that it doth conflare de perfona occifi
& occidentis, and a.bill of murder be prelented to them, re-
gularly they ought to find the bill for murder, and not for
manflaughter, or fe defendendo, becaufe otherwife offenfes
may be {motherd without due trial ; and when the party
comes upon his trial, the whole fact will be examined before
the court and the petty jury, and in many cafes it is a great
difadvantage to the party accufed (¥). For if a man kill B.
in his own defenfe, or per infortunium, or poflibly in executing
the procefs of law upon an affault made upon him, or in his
own defenfe upon the highway, or in defenfe of his houfe
againft thofe that come to rob him, (in which three laft cafes
it 1s neither felony nor forfeiture, but upon not guilty pleaded
he ought to be acquitted,) yet if the grand inquett find an ig-
noramus upon the bill, or find the fpecial matter, whereby
the prifoner is difmiffed and difcharged, he may neverthelels
be indi¢ted for murder {even years after.

But if the grand jury had found the bill for murder, (yea
or for manflaughter,) and the party pleading not guilty the
{pecial matter 1s given in evidence, and the petty jury find
the fpecial matter, (or in the three laft cafes find him not
guilty, as they may,) this acquittal upon this finding will be
a good plea of autrefoits acquir, and he thall never be ar-
raigned for it again.

If abill be againit 4. for murder, and the grand inqueft
upon the evidence before them or their own knowledge be
fatisfied that it was but per infortunium, or fe defendendo, and
accordingly return the bill {pecially, the court may remand -
them to confider better of it, or may hear the evidence at
the bar, and accordingly direét the grand-inqueft; but I
have known a judge blamed for fetting a fine upon the grand
inquett for fuch a return, becaufe in truth it comes not up
to felony. |

But if a bill go out againft B. for murder, and it doth
conflare de perfond occidentis, may the grand inqueft find the
bill for manflaughter, and ignoramus for the murder ? and is
the court bound to receive {uch a return ?

I In

+ . . . . . M
™ I\Ot\\":thf’t:‘.ndmg this, according to concern the life of 2 man, cught to be
lord Coke 9 Co. 119. 4. indittments, which  framed as near the truth, as may be.
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" In this cafe of all hands it is agreed (4), that the grand
jury is to blame, becaufe they take upon them to anticipate
the evidence, that 1s to be given to the petit jury, and {o de-
termine matter of law, which belongs to the court to deter-
mine, and by this means many murders may efcape under the
difguife of manflaughter, and {o efcape with their clergy.

Some therefore have made it a praltice to fet a fine upon
the grand jury in this cafe, and it hath proceeded fo far, as
to fine petit juries alfo in fuch like cafes; whereof hereafter.

That which I think herein, and in other concealments of
grand inquefts 1s, as follows, viz.

1. That the Court may receive {uch a return from the
grand inqueft, and it is a matter of difcretion, efpecially,
if upon inquiry from the indiCtors or witnefles, or upon
view of their examinations it do plainly appear, that the
crime amounts to no more.

2. That barely upon fuch a return no fine can be fet
upon the grand inqueft, unlefs the evidence to the grand
inqueft be given at the bar i the prefence of the court;
for otherwife the court cannot underftand, whether the
grand inqueft doth well or ill in {fuch cafe. .

3. That if the evidence to the grand inqueft be given at
the bar upon an indi@ment in the king’s bench, and the
grand inqueft will not find a bill according to the direftion
of that court, as for inftance, will find a man guilty only
[fe defendendo, or of manflaughter, when it is murder, that
court may {et a fine upon the grand inqueft, and {o it hath
been praflifed; for it is the higheft court in England of or-
dinary juflice, efpecially in criminal caufes.

4. That

(%) This is far from being agreed of
all hands, Yor fuch an anticipation of the
evidence by the grand jury is what they
cannot avoid, they being bound by their
oaths, as much as the petitjury, to prefent
theschole truth, and nothing but the truth,
nor do they in this cafe fo propetly deter-
mine matter of law as matter of falt;
for whether murder or not depends upon
a preconceived malice, which (tho it is
to be prefumed, where no provocarion
appears’, is matter of fa&, and proper for

the confideration of a jury, and tho
judges have fometimes fined jurors for
not finding fuch bills for murder, yet fuch
proceedings have been generally cen-
fured, as in the cale of Sir H. Wyndham
and others, P. 19 Car. 2. who were fined
by Keeling, C. J. for not finding a bill of
murder, albeit they were fatisfied the
man died by the hand of the party in-
di¢ted ; but upon complaint in parlia-

ment the chief juftice was fain to fubmit.
3 Keb. 180,
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4. That if, the juftices of gyer and zerminer; or gaol-delis
very having heard the evidence at the bar, the grand in-
queft will not find according to their direCtions, the juftices
may bind them over by recognizance into the king’s bench,
and upon an information againit them they may be fined.

- 5. That in {uch a cafe juftices of peace, oyer and termi-
ner; or gaol-delivery may according to the ftatute of 3 H. 7.
cap. 1. impanel another mqueft to inquire of their conceal-
ments, and thereupon {et fines upon them. ‘

6. But in my opinion fines fet upon grand inquefts by ju~
ftices of the peace, oyer and terminer, or gaol-delivery for
concealments or non-prefentments in any other manner are
not warrantable by law ; and tho the late pratice hath been
for fuch juftices to {et fines arbitrarily, yea not only upon
grand inquefts, but alfo upon the petit jury in criminal
caufes, if they find not according to their direftions, it
weighs not much with me for thefe reafons; 1. becaufe I
have {een arbitrary praltice ftill go from one thing to an-
other, the fines {fet upon grand mquefts began, then they
fet fines upon the petit juries for not finding accord-
ing to the direltions of the court; then afterwards the
judges of #ifi prius proceeded to fine jurors in civil caufes, if
they gave not a verdict according to direCtion even in points
of fact; this was done by a judge of aflife (¢) in Oxford-
fbire, and the fine eftreated, but I by the advice of moft of
the judges of England ftaid procefs upon that fine; the like
was done by the {fame judge in a cafe of burglary, the fine
was eftreated into the Exchequer ; but by like advice I ftayed
procefs, and in the cafe of Wagflaff (d) and other jurors
fined at the Old-Bailey for giving a verdiét contrary to di-
rection, by the advice of all the judges of England (only one
diffenting) it was ruled to be againft law ; but of this here-
after (¢). 2. My fecond reafon is, becaufe the ffatute of
3 H. 7. cap. 1. preferibes a way for their fining, which
would not have been, if they had been arbitrarily {ubjeft to

a fine before. 3. It is of very ill confequence, for the pri-
1 vilege

(c) Jultice Hide at Oxford. Pangh.1gs.  (d) Vaugh. 153.  (e) Cap. 4a.
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vilege of an Englifbman is, that his life thall not be drawn in
danger without due prefentment or indi¢tment, and this
would be but a flender {créen or {afe-guard, if every juftice
of peace or commiflioner of gyer and terminer, or gaol-deli=
very may make the grand jury prefent what he pleafes, or
otherwife fine them ; and there is no parity of reafon or ex-
ample between inferior judges and the court of king’s bench;
which is.the fupreme ordinary court of juftice in {uch cafes;
and thus far concerning fining of grand inquefts. (f)

They are {worn to keep the king’s counfel undifcovetrd,
the revealing or difclofing Wwhereof was heretofore taken for
- felony, 27 4ff.63. but that law is antiquated, it is now
only fineable ; if there be thirteen or more of the grand ins
quett, a prefentment by lefs than twelve ought not to be; but
if theré be twelve aflenting, tho fome of the reft of their
niumber diffent, it is a good prefentment; for if twelve a-
gree, 1t is not neceflary for the reft to agree. Lamb. Fuffice
400. .
But in cafe of a trial by the petit jury, it can be by no
more nor lefs than twelve, and all aflenting to the ver-
di&, (g) accordingly it was adjudged M. 42 E.3. Roz. i6.
Suff. Rex (h), the judgment was reverfed, becaufe but eleven
indiétors. o 4

Vol. IL ‘Tt

() The court of king’s Bem’:h, it is

But

true, may much more fafely be trufted,
than other inferior courts, but yet our au-
thor’s arguments do {fufficiently evince,
that rio court whatever ought to have fuch
a power of making juries find what they
pleafe, nhor has the law vefted fuch a
powet in any court; for as to matter of
fa&t the jury are the fole judges; and
herein are to be guided entirely by their

own judgments and coifciences; indeed

in matters of law the court is the proper
judge, and the jury are not to find <on-
trary to their diretion, but even here
they are not bound to follow the di-
re€tion of the court, but, if they ¢cannot
affent thereto, ought to find the fact fpe-
cially 5 indeed where the fa&t is agreed,

if they will obftinately find marter of

law contrary to the direCtion of the court;
there -mey be fome reafon why they

fhoiild be fined. See Hood's cale Kelyng
50. but barely finding matter of fa& a-
gainft the direftion of the court is no fuf-
ficient caufe to fine a jury. Bufpell’s cafe,
Vaugh.153. and thisdiftin&ion is found-
ed on the antient maxim of the common
law 5" ad quéfbionem juris non refporideint
jurarores, [ed judices; ad queflionem
fatti non refpondent fudives; fed jura-
ratores. Co. Lit, §. 366. & libros 1bi.

(g) See the inconveniences hereof;
Pref. to Stat. Tr. p. 4.

(b) This cafe proves nothing as to the
petit jury, it being an indi&ment on the
coroner’s inqueft, as appears by the record;
which is as follows: * Sobn Colar of Ipf
““ awich was indiéted by the coronet’s in-
* queft confifting only of eleven, quod
‘“ dic Sabbati prox”ante feftum Santti ad
“ vincula anno regni regis E. 3. poft
conqueltum tricefimo quinto inf;ulrum

‘ “ fesix

¢
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But if a prefentment be deliverd into a court of {eflions
and received, no amerciament lies, that it was not aflented
to by twelve, but otherwife it is in cafe of a prefentment
by a leet, for the party diftrained, &c. may aver, that it
was not prefented by twelve. 45 E.3. 26. 4. B. Leer 7.

The indictors are prefumed in law to be indifterent, un-
lefs the contrary appear; 1. Becaufe returned by the fheriff.
2. Becaufe fworn by the court to prefent, and therefore thall
never be charged by writ of confpiracy for any confpiracy
before their being {worn, tho the party be acquit. 7 H. 4.
31.b. 19H 6. 1.4 But 21 E.3. 17. by R Th. it is a
good replication to fay, he procured himielf to be returned
of the grand inqueft. '
~ If a bill of indi¢tment be for murder, and the grand jury
veturn it billa wverd quoad manflaughter, & ignoramus quoad
murder, the ufual courfe is in the prefence of the grand
jury to ftrike out malitiofe & ex malitia fud pracogitard and
murderavit, and leave in {fo much as makes the bill to be but
bare man{laughter, and {o to receive it. '

But the {afeft way is to deliver them a new bill forman-
{laughter, and they to indotfe it generally billa vera; for the
words of the indorfement make not the indi¢tment, but only
evidence the affent or diflent of the grand inqueft, it is the
bill itfelf is the indi@tment, when affirmed. And {o in like
cafes, where the bill contains two offenfes, as burglary and
theft, forcible entry and detamer. H. 4 Fac. B. R. Telver-

ton 99. Ford's cale.
T _ The

“ fecit Fohanni le Swon fervienti Priorls in xv dies anno regpi regis nunc 4r-
“ fan&te Trinitat. Gippewici in fuburbio “ glie quadragefimo tertio, ad quem di-
‘ libertat. ville prezdifte in quodam * em coram domino rege apud Weftw'
“ campo juxta T7cmons’ Hegg, & diGtum  ““ venit preditus Fokannes Ccbar per
¢ Jobannem le Swon ibidem cum qua- * man’, & vifo & diligenter examinato
¢ dam arma vocat> Sparzh’ precii quatuor ¢ per cur’ inditamento predifto, pro ee
“ denar. verberavit felon’ de qua quidem “ quod compert. eft in eodem, quod fue-
‘“ yerberatione di€tus Fobannes le Swor  ** runt nifi undecim juratores tanrim in
“ moriebatur, fed languebat 4 difto die ¢ inquifitione prediétd, ubi in qualibet
* Sabbati prox. ante feftum San&ti Perrz ¢ inquifitione de jure fore deberent xii
¢ ad vincula ufque ad diem Jovis tune * jurati, & fic videtur cur’, quod indicta+
« prox. fequent”, the which inditment * mentum prdictam minus fufficiens eft
was afterwards in Micl’ term anno 42 of * ad prefar’ Fobannem Cobat ulterius
the fame reign removed into the king’s “ inde ponere refponfur’. Ideo idem 7o-
bench, “ & continuato inde procefluverfus  * Fanwes Cobat ad prafens eat inde fine
“ preefat’ Fobanncm ufque a die Pafche % die, falvo femper jure regis, &.

-
~



Hiftoria Placitorum Corone. 163

The grand jury are {worn ad inguirendum pro corpore co-
mitastis, and thercfore regularly they cannot nquire of a falt
done out of that county for which they are {worn, unlefs
{pecially enabled by at of parliament, but only in fome
fpecial cafes. Mich. 9 Car. B. R. Bell's cafe.

If a man had been ftricken in the county of 4. and had
died in the county of B. the offender had not been indiGtable
of murder, ¥¢. in the county of 4 becaule the death was
in the county of B. neither had ke been indi&able in the
county of B. becaufe the ftroke was given in the county of
A. but by the ftatute of 2 &' 3 E. 6. ¢4p. 24. he may be ina
difted in the county; where the party died, tho the ftroke
were in another county, and al{o the offender thall be tried
there, but an appeal may be brought i either county. 7 Co.
Rep. 2. a. Bulwer's cafe.

So if 4. had committed a felony in the tounty of D. and
B. had been acceffary before or after in the county of C.
B. could not have been indicted as acceflary in either county
at common law, but by that ftatute he is indictable, and
fhall be tried m the county where he fo became acceffary.
Stamf. P. C. Lib. 1. cap. 46. .

So if a ftroke were given fuper alium maré, and the party
came into the body of the county, and there died, this is
cafus omiffus, and the party is neither indi€table by the jury
of the county where he died, nor before the admiral by the
flatute of 28 H. 8. cap. 15. Co. P.C. cap.7. p. 48.

If A rob B. in the county of C. and carry the goods into
the county of D. 4. cannot be indilted of robbery in the
county of D. becaule the robbery was in another county,
but he may be indited of larciny or theft in the county of
D. becaufe it is theft wherever he carries the goods; the
like law in an appeal, 4 H.7. 5 6. 7 Co. Rep. 2. 4. Bulwer’s
cafe. ~

But by the force of fome alts of parliament treafons
and felonies committed in one county may be indifted and
tried in another county.

By the ftatute 33 H. 8. cap.23. upon examination, as in
that ftatute is provided; treafons, mifprifions of treafons,

u and
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and murders committed i any place within the king’s do-
minions or without may be inquired of, heard, and deter-
smined in any county, where the king by his commiffion
thall appomt.

This flatute, at leaft a5 to the trial of treafons and mif-
prifions, is repealed by the ftatute of 1 & 2 P. & M. cap. 10.
Stamf. P. C. Lib. IL. cap. 26. fol. 89, 90. Co.P.C. ¢ap. 2.

.27,
? B7ut it feems that ftatute ftands in force ds to indi&ments
and trials of murder, the circumftances required by that fta-
tute being obferved. .

By the ftatute 35 H. 8. cap. 2. becaule {fome doubt was
conceived, whether forein treafons committed out of this
realm might be inquired of, heard and determined within the
realm, it is enafled, that {uch offenfes thall be inquired of,
heard and determined in the king’s bench, or in fuch coun-
ties, where the king fhall iffue his commiflion, by the good
men of the {fame county.

This ftatute ftands in force, not repealed by 1 &' 2 P. &
M. cap. 10. Co. P.C. cap. 2. p. 24.

By the flatute 27 Eliz. ¢ap. 2. treafons by priefts or

jefuits coming into England, and felony for receiving them;
and by the ftatute 1 Fac. cap. 11. felony for taking a fecond
husband or wife, the firft living, are inquirable and determi.
nable where the offender is apprehended ; the like for felony
in exportation of wools by the ftatute of 14 Car. 2. ¢ap. 18.
But yet it was held at common law, that treafon in adhering
to the king’s enemies beyond the fea was inquirable and tri-
able where the offender had lands, wide Coke {uper Listleson,
Set. 440. p.261.b. 5 R.2. Trial 54. but this is now fettled
by the ftatute of 35 H.8. ¢ap. 2. vid. Co. P.C. eap. 1. p. 11.
- If 4. by reafon of tenure of lands in the county of B. be
bound to repair a bridge in the county of C. if the bridge be
in decay, he may be indicted in the county of C. that he is
bound ratione tenure of lands in the county of B, to repair
the bridge. § H.7.3. 3 E. 3. 4ffife 446.

CHAP

[l
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CHAP XXIIIL

Concerming the torms of indiétments in
cafes capital, and firf} touching the form
of the caption returned wupon a cer-
tiorari.

IT will be a bufinefs of too much length and befides my
intention to treat of all indi®tments in cafes criminal,
but I fhall confine myfelf only to thofe that are capital.

Touching the forms of indi¢tments there are two things
confiderable, 1. The caption of the indi%tment, 2. The in-
di%tment itf{elf.

The caption of the indi@ment is no part of the indi&t-
ment itfelf, but it is the ftyle or preamble, or return that is
made from an inferior court to a fuperior, from whence =z
certiorari flues to remove ; or when the whole record is made
up in form, for whereas the record of the indi¢tment, as it
ftands upon the file in the court, wherein it is taken, 1s
only thus; Furatores pro domino rege [uper [acramentum [uum
prefensans, when this comes to be returned upon a cersiorari
it 15 more full and explicite, viz. in this form,

Norfl. Ad generalem [effionem pacis tens’ apud S. in comit’
predifto 5 die Octobris anno vegni, e, 25 coram
A.B. C.D. U fociis [uis jufbiciariis domini regis ad
pacem dicti domini regis in comit’ pradift confervand’,
necnon ad divers felonias trangre[s’ 7 alia malefaéta
in eodem comitar audiend 1 terminand affignatis,
per facrament’ E.F. G.H. . proborum & lega-
lium bominum comit’ predi jurat’ & onerat’ ad in-
quirend’ pro dicko domino rege & pro corpore comis’
predict exiftic prefentatum.

Vol IL Un 7. The
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. Firft, the name of the county muft be in the margin
of the record, or repeated in the body of the caption.

2. The court, where the prelentment is made, muft be ex-
prefled, viz. ad gencralem [effionem pacis, Te. or ad generalem
goale regis deliberationem, Uc.

3. It muft appear where the {effions was held, and that
the place, where it was held, is within the extent of the com-
miflion, and therefore, if Dorfet be in the margin, and the
caption be ad genemlem [feffionem pacis tent’ apud S. and fays
not in comitat’ predicto, it is naught. H. 42 Eliz. B. R. Lud-
low’s cale, Croke, n. 10. p.738. 3 40 Eliz. B. R Croke, n. 4.
p. 606. Child’s cafe; fo if we{’c-ndmg in comzt Eborum be in
the margin, and caption be apud S. in comis’ pradicto, it thall
be quathed, becaufe it doth not fay apud S. in weft-riding in
comitatii prediét. T. 5 Fac. B.R. and P. 974&' B.R. Thorny’s
cafe Croke, n.6. p.276.

. The juftices names, H. 42 Eliz. B. R. Ludlow’s cafe.

But it is not neceflary to name all the juftices by narme,
but the reft may be fupplied by the words (¢’ fociis fuis, iﬂ’c) ,
But fo many are fit-to be named, as are enabled by their
commiffion to hold a feﬁion, and the return of the caption
is fuppofed to agree with the title of their {eflions.

5. The title of their authonty, as ]uﬂzc ad gaolam domini
vegis com” praditt dellberand .

And note, that if there be a {eflion by t three ‘commiflions,
as of gaol dehvery, oper and terminer, and the peace, if it be
returned at a {eflion holden before them, and the record be

made up; ‘as upon all three comrnﬂﬁons if they have }urlf-
di@tion to take the indi@tment but by one of thofe, it is
good, tho not enabled to take it by the other. 9 H.7. 9. 4.

Teny coram jufficiariis ad pacem, without {aying necnon ad
divers felowias c. audiend T terminand’ affignatis, is not
good to remove an inditment, becaufe tho that claufe be u-
{ually added to all commliﬁorrs of the peace, yet they are
not thereby juftices of oyer and terminer, and that claufe
ought to.be added to their return, becaufe without that
claufe they cannot proceed by indiltment. 22 E. 4. 12.6.
2 R. 3.9 ab ) »

“3 o And
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And altho in all commiflions of oyer and rerminer, gaol-
delivery, and of the peace, there be {fome that are of the
quorum, without which there can be no feflions held, yet in
the caption there need not be any mention, whether any of
them, or which of them are of the guorum, but generally as
before, for it is {ufficient, if de fatto the {eflions be held be-
fore him or them, that are of the gquorum, tho not {o men»
tiond in the return, and {o is the ufual courfe.

But it feems, that if an a& of parliament do exprefly
limit, that fuch or fuch an offenfe fhall be heard and deter-
mined before two or more juftices of the peace, . whereof
one to be of the quorum, the caption of {uch an indi¢tment
of {uch an offenfe ought to mention, whereof 4 Ue. is of
the quorum, as 1s ufed in the réturn of orders made by two
juftices touching baftard children upon the ftatute of 12
Eliz. cap. 3. becaule the act of parliament precifely limits
one to be of the quorum, and therefore muft be purfued.
6. It muft return, that the indiétment was made per [s-
CT amentum. |

7. It muft name the jurors, that prefented the offenfe,
and therefore a return of an indi¢tment or prefentment per
facramentum A.B. C. & D. & aliorum is not good, for it may
be the prefentment was by a lefs number than twelve, in
which cafe it 15 not good. H. 41 Elig, B. R. Croke, n. 16.
Clynecard’s cafe, p. 654. and it {eems to me, that all the
names of the jurors ought to be returned ; for the party ina
dited may have an exception to {fome or one of them, as
that he is outlawd, in which cafe the inditment may be
quathed by plea, tho there be twelve befides without exception,
for poflibly that one, who is not legalis homo, may influence
all the reft, and fo vitiate the whole indi&ment.

8. They muft be returned to be probi & legales homines,
and de comitatii predicbo, and this holds as well in the cafe
of the coroner’s inqueft, as of other indiétments or prefent-
ments. P. 20 Fac. B. R. Croke 2. Oily’s cale, p. 635.

- 9. It {feems requifite alfo to add this claufe, onerasi & ju«
vati ad inguivendum pro domino rege O pro corpore comis’ pre=
dict’; and if it be a prefentment by the grand jury of a li-

| berty,
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berty, ad inquirend pro domino rege & pro libertate de S, wel
rapa de S.

10. If it concludes qui dicunt, and {ays not fuper [acrament’,
e, or prafentatum exiftit, and fays not per [acramentum, U'.
prafensasum exiffit, it {hall be quathed, for their prefentment
muft be upon ocath, and {o returned; fo ruled T. 23

Car. 1. B. R.
And thus far for the caption of the indi¢tment, where

note, 1. That if the caption be faulty in the form, yet the
{ame term it may be amended by the clerk of the aflifes,

or the peace, but not in another term.
" 2. But in another term the clerk, that returns it, fhall be

fined for his informal return.

CHAP XXIV.

Concerming the body of the indiltment
in cafes capital, and the {everal parts
thereof, and the forms requifite therein,

THIS is a large and uncertain title, and hard to be re-

duced to any certain orders; 1. Becaufe the parts of
an inditment are many. 2. The ftriltnefs required in in-
dictments is great, becaufe life is in queftion. 3. Therefore
very nice and (lender exceptions have been of latter ages al-
lowd, and they have been with too much facility quathed
and reverfed. 4. The circumftances of falts and crimes are
very various. '

Yet I thall endeavour to reduce this title to as much cer-
tainty, andas good a method as I can, confining myfelf to
capital caufes, tho there be many things that will arife e-
qually applicable to caufes of an inferior nature.

3 An
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An inditment is nothing elle but a plain, brief, and cer-
tain narrative of an offenfe committed by any perfon, and
of thofe neceffary circumitances, that concur to aicertain
the fa& and its nature; and therefore I thall confider
1. Some generals, that concern indi¢tments in general.
2. 1 Thall confider the feveral parts of indi%ments in their
order.

Among thefe generals thefe will corne to be confiderd,
that follow.

L. Regulatly, every indiment ought to be in Latin, as
all pleadings in the courts of law ought to be, and it is of
excellent ufe, becaufe it being a fixed, regular language, 1t
is not capable of fo many changes and alterations, as hap-
pen in vulgar languages. (4)

If there be a proper Latin word for any offenfe or thing
containd in an indiétment, it may not be fupplied with ge-
neral words and an Anglice.

Therefore an inditment, quod exercuit quafdam diabolicas
artes, Anglice witcheraft, was qua{hed becaufe there is a pro-
per Latin w ord for it, wizg. Incamtatioo M. 2 Car.B. Dr.
Lamb’s cale. (b)

Regularly, falfe Latin doth not vitiate an indi%ment, if
vet the indi¢tment be reafonably intelligible, 5 Co. Rep. 121. 4.
Longs cafe, M. 30 & 31 Eliz. Croke, n.3. B.R. Brickett’s
cale, (¢), as prafato regine, where it thould be prefare.

But if the words be words of art, and by omiflion or
mifplacing of letters become mhgmﬁcant they vitiate the in-
diément, as burgariter for burglariter, feloniter for felonice,
murdredavit for murdravit; but burgulariter hath been held
good 4 Co. Rep. 39. b. Brook’s cafe, ibid. 41.b. Haydow's cafe,

5 Co. Rep. 121. 4 Long’s cale. H 45 Eliz. B. R. Croke, n.
15. Ryle's cafe. (d)

Vol, IL X x So

(#) This is new alterd by 4Geo 2. in a language capable of being known
cap. 26. 6 Geo. z. cap.6. which requires and underftood by the parties coneerned,
all indi¢tments, &¢. to be in the Englyfb  whofe lives and liberties wete to be ai
tongue; for notwnhﬂﬂndmg the excel- fetted thereby.
lency of the ufe here mentiond by ourau- (&) Noy 85 Larch 156, IV 707225 ) R

. thor, it was thought to be of much greater (¢) Cro. Fliz. 108.
S ule and § importance, that they fhould be  (4) Cro. 2. gs0..
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So if it make the indi®ment infenfible or uncertain, as
if 4. and B. be indi&ed for flealing, felonice cepir 7 afporta-
2it, where it fhould be ceperunt, it thall be quathed, P. 42 Eiiz.
B.R. Lane’s cafe (¢); fo in an indi¢tment of murder, the
ftroke laid in finiftro bracio, where it ought to be brachio, for
it appears not where the wound was, the words bemng in-
lenfible. T. 31 Eliz. B. R. Webfler’s cale. (f) '

Abbreviations, that are ufual, are allowable in indift-
ments, as well as in other pleadings, and fhall be conftrued
to the beft advantage for the maintaining of the indictment,
as if an indi@ment be maintainable upon one flatute or
more, a conclufion contra formam ffatus. in bujufmodi cafs e
dit. & provif. thall be. conftrued fingularly or plurally, as
makes beft for the maintenance of the inditment. (g)

Figures to exprefs numbers are not allowable in indilt-
ments, tho fometimes literal numbers be allowable in returns,
but in. indi¢tments the numbers, whether cardinal or ordi:
nal, muft be exprefled in Lasin. | |

II. An indi¢tment grounded upon an offenfe made by a&t
of parliament muft by exprefs words bring the offenfe
within the fubftantial defcription made in the alt of par-
liament, and thofe circumftances mentiond in the flatute
to make up the offenfe fhall not be fupplied by the general
conclufion contra formam fLatusi.

And {o it is, if an alt of parliament ouft clergy in certain
cafes, as murder ex malitia pracogitasa, robbery in or neat
the highway, ftabbing one not having ftruck firft, nor ha-
ving a weapon drawn, tho the offenfes themfelves were st
common law, yet becaufe at common law within clergy,
they {hall not be oufted of clergy, tho conviéted, unlefs thefe
circumitances, as ex malitid pracogitatd, or prope altam viam,
&c. be exprefled in the inditment.

But where an offenfe is made felony, or otherwife pu-
nifhable by alt of parliament, tho the indi¢hment muft
take in the circumftances, which in the body of the a&
make up the offenfe, yet if by a provifo in the fame ftatute,

1 or
(e) Cro. Eliz. 754. (g) This is alfo alterd by 4 Geo. 2.

(/) By the name of G(ﬂen’s cafe. Cro. cap.26. 6 Geo. 2. cap. 6. which prohibits
FEliz, 137, all abbreviations in indiétments, £2¢.
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or by any fubfequent ftatute {fome cafes or circumftances
are exempted out of the a&, the inditment need not men-
tion and qualify the offenfe, fo as to exempt it out of the
provifo, but the party fhall Thave advantage of the provifo by
pieading not guilty, and in the {fame manner fhall have ad-
vantage of the {fubfequent ftatute to excufe him by virtue of
the {tatute of 21 Fac. cap. 4.

If a flatute prohibit any act to be done, and by a {ubftan-
tive claufe gives a recovery by action of debt, bill, plaint,
or information, but mentions not indictment; the party may
be indicted upon the prohibitory claufe, and thereupon
fined, but not to recover the penalty, as upon the ftatute of

74c cap. 5. prohibiting recufants to baptlze their children
by a popith prieft. 'H.7. Car. B.R. per Cw’, but then it
feems the fine ought not to exceed the penalty, P. 22 Car.
B.R. College of P/Jyﬁcmm, vide tamen M. 20 Fac. B. R. Croke,
. 4. Caftle’s cate comtra. (h) -

But if the alt be not prohibitory, but only that if any
perfon thall do fuch a thing, he fhall forfeit 5. to be re-
coverd by ation of debt, bill, plaint, or information, he
cannot be indi€ted for it, but the proceeding muit be.by
altion, bill, plaint, or information. P. 6 Car. B.R. Day's
cafe.

If a man be indiéted for an offenfe, which was at com-
mon law, and concludes comra formam ffatuzi, but n truth
it is not brought by the inditment within the ftatute, it
{hall be quafthed, and -the party fhall not be put to anfwer
it as an offenfe at common law.

As if a man be indi¢ted for drawing his dagger i the
church upon %4 8. contra formam flazuti, viz. 5 E. 6. cap. 4.
but omits thefe words with an intent to ffrike, the indi¢tment
thall be quafhed, and the party not put to anfwer the affaule
at common law. P. 33 Eliz. B.R. Croke, n. 23. Penballo’s
cafe. (i)

So.if a man be indifted for a riotous and forceable entr
contra formam [fatuti, viz. 8 H. 6. cap. 9. and the flatute 1s
mufrecited, he fhall not be put to anfwer the offenfe at com-

mon
() Cro. Eliz. 644. (i) Cro. Eliz, 2514
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mon law, but the indi&tment thall be quathed. M. 35 &
36 Eliz. B. R. Croke, . 10. Hall and Gaven (k), M. 41
Eliz- B. R. Croke, . 10. Eden’s cale (1) yet wvide M. 10 Car.
Holme's cafe. (m) A man indicted for felonious burning of
a houfe, upon nor guilty pleaded a {pecial verdit was found,
it was adjudged no felony, as the cafe was found, yet upon
the {ame indiétment he was adjudged to the pillory, and
fined 500/ and bound to his good behaviour, but quere of
that cafe, for it {feems unreafonable, becaufe being tried for
feleny, he hath not thofe advantages for his defenfe, as if
he were indifted only for trefpafs; (») M. 10 Car. B.R. Croke;
#. 3. vid. 2H.7. 10. ). J

If a ftatute be particular, it muft be recited in the in-
di@tment, and proved by an examined copy upon the trial.

But if a man be indilted quod furasus eff, and fays not fe-
lonice, this indi¢tment imports but a trefpafs, and the offen=
der may be put to anfwer it as a trefpafs. 2 H 7. 10. 6.
18 E. 4. 10.).

And {o it {feens, if a man be indifted at a leet, quod fz-
lonice rapuir {fuch a woman, and this indiétment is removed
1nto the king’s bench ; becaufe the leet hath no juri{diction
to take an indiltment of rape as 4 felony, he fhall not be
put to anfwer it as a felony, but fhall be fined as for a tref=
pafs, becaufe as a erefpafs the leet may enquire of it. 6 H.
7 5. a

If it be a general ftatute, it need not be recited, but it is
{ufficient to conclude consra formam flaswsi in hujufmodi cafu
edit’ & provis’, for the court ought to take notice of it, and
all penal ftatutes, that induce a forfeiture to the king, or
make a felony or treafon are general ftatutes, becaufe it con-
cerns the king ; but if a general flatute be recited in an in-
ditment, and be mifrecited in a point material, and con-
clude contra formam ffatusi predicti, it is fatal, and the in-
di¢tment fhall be quathed, but it {feems, that if it conclude
generally contra formam flatusi in bujufmodi cafu cdit’ & provis,

I it
(k) Cro. Eliz. 507. {22) For inftance, he could not have the

(1) Cro. Eliz. 697. afliftance of counfel.
{m) Cro.Car. 536,
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it is good, for the court takes notice of the true ftatute,
and will rejet the mifrecital as furp afage. M. 7 Car. B.R.
Croke, n. 14. Barw's cale (o) in maintenance, and M. 8 Car.
B. R per Fones [uper flas’ de cottages (p).

. If an a& of parliament making a felony or other oft
fenfe be but temporary, and made pyrpetual by another fta-
tute, the inditment concluding contra formam (fatuti is good.

2. If the former ftatute be difcontinued, and revived by
another ftatute, the beft way is to conclude consra formam fia-
tutorum, M. 31 & 32 Eliz. B.R. Mill's cale, tho there is
good opinion, that it 15 good enough to conclude consra for-
mam of the firft ftatute, as in cafe of the ftatute of 5 E. 6.
of ingrofling, 37 H. 8. for ufury, and 5 Eliz. for perjury,
which were di{continued and revived, yet inditments good
concluding contra formam of the firtt ftatute. T. 9 Fac. Rot.
124. C. B. Weftwood’s cale.

. If one {tatute be relative to another, as where the for-
mer makes the oftenfe, the latter adds a penalty, as the fta-
tutes of 1 and 23 Eliz. the indi¢tment ought to conclude cor=

tra formam (tasusorum. P. 42 Eliz. B. R. Croke, n-6. Dingly
and Moore (g).

III. Touching the joining of perfons and offenfes in one
indi&tment.
~If there be one offender and feveral capital offenfes com-
mitted by him, they may be all contained in one indiét-
ment, as burglary, and larciny: Larcinies committed of {e-
veral things, tho at {everal times, and from {everal perfons,
may be jomed in one indi¢tment.

If there be {everal offenders, that commit the {ame of-
fenfe, tho in law they are {everal offenfes in relation to the
{zveral offenders, 21 E. 4. yet they may be joined in one
indi¢tment, as if {everal commit a robbery, or burglary, or
murder.

And fo it s, tho the offenfes are of feveral degrees, but
dependent one upon another,_ as the principal in the firft de-
gree, and the principal in the fecond -degree, wiz. prefens,
aiding, and aberting the principal, and acceflary before or after.

Vol. 1L Yy IV. Touching
(0) Cro, Car. 232. (p) 51 Eliz, cap. 9. (g) Cro. EL 75'0.



174 Hiftoria Placitorum Corone.

IV. Touching the joining of feveral offenfes of the {ame
nature, but diftinly committed by feveral offenders, {ome
have been ruled infufhcient, as an inditment of {everal per-
{ons, quod non efcourarunt foflata [eparalia anse [eparalia fua po-
maria, quathed in 23 Car. 1. B. R. {o of {everal officers, quod
colore  feparalium officior’ [uorum  [eparaliter extorfivé cepe-
runt, Gc. M. 33 & 34 Eliz. B. R. Lake’s cafe in Hughe's
Rep. and {o if two are indifted for ufing a trade not being
bound apprentice, it is not good. P. 16 Car. 1. B. R, Brooke’s
cafe (r).

But yet in 7. 21 Fac. B.R. 4 B.C. and D. were in-
dicted for eretting four feveral inns ad commune nocumentum,
it was ruled, that for feveral offenfes of the fame nature fe-
veral perfons may be indifted mn the {fame indi¢tment, but
then it muft be laid feparaliter erexerunt, and for want of
that word (feparaliter) the indiétment was quafhed.

And it is common experience at this day, that twenty
perfons may be indifted for keeping diforderly houfes, or
baudy-houfes, and they are daily convit upon {uch indiét-
ments, for the word [eparaliter makes them feveral indid-
ments.

CHAP XXV.

Concerning the torms of indi¢tments iz
particular, and the {everal parts thereof.

THE moft confiderable parts of an indi&ment in capital

‘ offenfes are, 1. The name and addition of the party

offending. 2. The day and time of the offenfe committed.

3. The place where it was committed. 4. Upon or againit

whom committed. 5. The manner of the commiflion of it.

6. The falt itfelf and the nature of it. 7. The conclufion.
3 This
' (r) = R. A4 38. pl.6,
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This is the grammatical order, wherein things are {et
down in the indi¢tment, and upon thefe parts moft of the
confiderations and obfervations touching indiétments do arife,
and thofe, that are not reducible to thefe heads, are partly
obferved before, and fhall be more fully profecuted in the
end of this chapter. |

I. As to the name and addition of the party indicted,
this regularly ought to be inferted, and inferted truly in e-
very inditment. ‘

But if the party be indifted by a wrong chriftian name,
firname, or addition, and he plead to that indi¢tment ot
guilty, or anfwer to that indi¢tment upon his arraignment
by that name, he fhall not be received after to plead mif-
nomer, or falfity of his addition, for he is concluded and
eftopped by his plea by that name, and of that eftoppel the
gaoler and fheriff, that doth execution, fhall have advan-
tage.

M. 16 Fac. and P. 17 Fac. B.R. Debt was brought a-
gainft Sir Francis Fortefene knight and baronet, and he ap-
peard, and judgment given againft him, ruled 1. That he
{hall never affign for error, that he was no baronet, tho
baronet be parcel of the name. 2. If execution be {ued a-
gainft him by the name of Sir Francis Fortefeue knight and
baronet, and he brings falfe imprifonment againft the theriff,
the fheriff fhall have advantage of this eftoppel, adjudged ().

Therefore he, that will take advantage of the mifuomer of
his chriftian name, addition, or firname, muft do it upon
his arraignment, and the entry muft be {pecial, wiz. fuper
quo venis Robertus Williams, qui indittatus eft per nomen Jo-
hannis Williams, & dicis quod ubi in inditamento [upponitur,
qudd quidam Johannes Williams vi &' armis, Ge. ipfius nomen
¢ft Robertus &' non Johannes; for, if ke thould {ay venit pre-
di¢tus Johannes Williams, he concludes himfelf, and cannot
plead, that his name is Robert, and {fo I have known it
ruled againft the book of 1 E. 4. 2. 4.

The mifnaming of the {firname of the offender in an ap-
peal 1s a good plea in abatement, but tho the firname be

miftaken

(2) 2 Rol. Rep. 50, 88.



176  Hiftoria Placitorum Corone.

miftaken in an indi¢tment, yet it fhall not abate. 1 H. 5. 5.4.
per Hankford. Stamf. P. C. Lib. 111 cap. 18. tamen quare.

But the miftake of the chriftian name 1s pleadable, as
well in cafe of an indictment, as an appeal, and the party
fhall be difmiffed from that indi¢tment. 11 H. 4. 41. 4.
Coron. 83.  Stamf. P. C. ubi fupra, but by Rolf 3 H. 6. 26, a
-it 1s 1o plea in an indidment (4). |

But the {afeft way is to allow his plea of mifsomer both
as to his firname and as to his chriftian name, for he, that
pleads mifnomer of either, muft in the fame plea fet forth
what his true name is, and then he concludes himfelf, and
if the grand jury be not difcharged, the inditment may
prefently be amended by the grand jury, and returned ac-
cording to the name he gives himfelf.

By the ftatute of. 1 H 5. cap. 5. in all indiltments, .
the party indicted ought to have the addition of his myftery,
degree, place, and county.

Therefore, if the party indicted have no addition, or a
fal{e addition, he may upon his arraignment except to the

former, and plead to the latter.

And if he be outlawed upon fuch indiltment, where

there i1s no addition, or a falfe addition, he may avoid it by
writ of error, .
* But altho there be no addition, yet if he appear, and plead
not guilty without taking advantage of that defe&t, he fhall
never allege the want of addition to ftop his trial or judg-
ment, for by fuch his appearance and pleading to iffue the
indiétment 1s affirmed, and the want of addition {alved, and
the ftatute fatished. H. 18 Fac. B. R. Croke, n. 5. Fobnfon's
cale, (¢) adjudged.

The addition required by the ftatute is of his degree, as
Yeoman, Gent. Efg; of his myllery, as husbandman, [ailor,
[pinfler, Ue. therefore, if the addition be only general, as
fervant, farmer, citizen, 9 E. 4. 48. 4. or of crimes or mif-
demeanors only, as extortioner, vagabond, heretic. 22 E, 4.
1. 4. thefe are no good additions. i

3 | | The

() The words of the book are, iz is no flea in felony.  (¢) Cro. Eliz. 609,
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The addition ought to be to his {ubftantive name, not only
to the alias diftus. M. 43 U 34 Eliz. Croke, n. 11. Leke's
cale (d) as A. B. alias diftus A.C. buscher, becaufe regularly
the addition refers to the laft antecedent, and upon the {fame
reafon it is, 1if the inditment run Sibilla B. nuper de C. uxor
Johannis B. nuper de C. [pinfler, becaule fpinfter is an addi-
tion applicable to the husband, as well as to the wife; but
an indictment of obn B. vir. Enielin B. nuper de C. yeoman
1s good, becaufc yeomar 13 not applicable to a woman, but
to a man. P.31 & 32 H. 8. Dyer 45, 47. adjudged; and
4 H 6. 4.5

Single woman is a good addition, 14 E. 4. 7. b. {o 1s wi-
dow, 10 H. 6. 21.a. {o 15 uxor 7. S. adjudged, P. 42 Eliz.
B. R. Eleanor Gower’s cafe.

An inditment againft a peer of the realm is good with-
out an addition, becaufe no procefs of outlawry lxes agamﬂ:
him. M. 31 & 32 Eliz. B. R. Croke, n. 15. Lord Daere’s
cale (e).

If {everal perfons be indilted for one offenfe, mifnomer ox
want of addition of one quafheth the indi¢tment only a-
gainft him, and the reft thall be put to anfwer, for the
are in law as feveral inditments, and {o in trefpafs. 7 E. 4.
10. b.

Becaule the titles of mifnomer and addition are general
titles, whereof much is {aid in our books, as well in cafes
of civil {uits as indi¢tments, this fhall fuffice in this place
touching this part of the inditment.

II. Touching the time, wiz. the year and day, wherein
the fat was committed ; this 1s neceflary to be containd in
the indiétment.

Tho the day be inferted, but not the year, the indiétment
is infufficient, and it {hall not be fupplied by intendment of
(ultimo pr:eterzto,) unlefs 1t be {o expreft, but if it be {o ex-
preft, it is fufficient afcertaining the year by the day of the
{eflions. Lamb. 49.

If the feflions be held the 20 day of May, and the in-
di@ment fuppofe the offenfe to be the 10 day of Maii ultimi

Vol. 11 Zz prate-

(4) Cro. Eliz. 249, 19% (e) Cro. Eliz. 148
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praveriti, it relates to the month, if ultimo praserito it relates
to the day by the neceffary grammatical conftruction, but if
it be ul¢’ praseris’ with an abbreviation without the termina-
tion of the genitive or ablative cafe, it thall relate to the
day, viz. the roth day of the {ame May, as if it were in
Englifh the 1oth day of May laft paft, it relates to the day
and not to the month regularly, and fo for the words next
enfuing, vide P. 23 Eliz. B. R. Rot. 39. b. Sir Richard Shus-
tleworth’s cale, M. 21 Fac. B. R. Croke, u. 14. Buckley's
cafe (f). :

If 4. be indilted, that he in feffo Sanéti Petri anno 20 Car.
kild . 8. this 1s not good, becaufe there be two feafts of
St. Peter, and neither without addition. 3 H. 7. 5.b. iz,
St. Peter ad vincula, and St. Peter in cathedra.

It 4. be indifted, quod primo die Maii & fecundo die Maii
apud D. he made an aflault upon B. & quandam togam ipfius
B. adtunc & ibidem invent felonice cepit, Jc. this indiCtment
1s not good, becaufe there are feveral days mentiond be-
fore, and it is uncertain to which the felonious taking fhall
relate. 2 H 7. 7.b. & 10:b. '

A. 1s indited, quod primo die Maiianno 21 Eliz. in quen-
dam B. infultum fecit & ipfum verberavit, and fays not ad-
tunc O ibidem verberavit, yet ruled good, for the vi & armis,
day and place named in the beginning refer to all the en-
fuing alls. 5 H.7. 17. .

But in an indi¢tment of felony there muft be adrunc &
ibidem to the ftroke or to the robbery, and the day and
place of the aflault is not {uflicient, * and this is i favorem
vite. P. 43 Eliz. B. R. Richardfon’s cafe. And therefore it
1s ufual to repeat the admnc & ibidem to the feveral parts
of the fat, as in larciny or robbery from the perfon, qudd
A. B. die, Uc. anno, Uc. apud, Oe. in quendam C.D. in-
Julsum fecit, & bona & catalls ipfius C. D. [eilicet unam to-
gam ad valenc’, . adwunc 1 ibidem inventam adtunc 19 jbi-
dem felonice cepir & afportavit; A. is indiCted, qud primo
die Mail ammo 2 Eliz. apud C. babens in manu [ui dextrd
gladium, Ue. percyfis B. and it is not faid adime & ibi-
2 dem

(f) Cro. Fac.677. * Becaufe it is the froke or robbery, which makes the felony.
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dem percujf t, quafhed, becaufe the day, and year, and place
relate only to the having of the {fword, not to the ftroke.
H. 42 Eliz, Croke, n. 11. Cotton’s cale (g)

If 4. be indifted of murder or manflaughter, as well the
day and place of the ftroke or other act done inducing
death, as of the death, muft be expreft, the former, becaufe
the efcheat or forfeiture of lands relates thereto, the latter,
becaufe it muft appear, that the death was within the year
and day after the {troke.

But tho the day or year be miftaken in the indiltment
of felony or treafon, yet if the offenfe were committed in
the {fame county, tho at another time, the offender ought to
be found guilty ; but then it may be requifite, if any eicheat
or forfeiture of land be conceived in the cafe, for the petit
jury to find the true time of the offenfe committed, and
therefore it 1s beft in the indi&tments to {fet down the times
as truly as can be, tho it be not of abfolute neceflity to the
defendant’s conviltign. 2 Co. Inff. 318. P. 32 Eliz, Syer’s
cafe adjudged. Co. P. C. p. 230

And therefore, if for that variance he be acquitted, he is
erronioufly acquitted, and yet that erronious acquittal {hall
be a good plea of auterfoiss acquir, for it he be afterwards in-
dicted for the fame felony, and the day truly fet forth, he
may aver it to be the fame felony notw1thf’ccmdmg the va-

riance m the day. 2 Co. Inff. ubi fupra in felony,. and the
{ame law is in treafon. Co. P. C. p. 230.

Where the time of the day is material to afcertain the
nature of the offenfe, it muft be expreft in the indictment,
as in-an indiCtment for burglary it ought to fay zali die
circa boram decimam in nolte ejufdem diei felomce G burgiariter

fregit; yet by lome opinion burglariter carxies a fufhcient ex-
preflion, that it was done in the night. .

So upon breaking a houfe n the day-tlme to outt the of—
fender of his clergy upon the ftatute of 39 Eliz. .cap. 15.
15 ufual to add zempore diwrno, for the ftatute expreffeth it

fo, otherwife, tho the inditment be good, yet he fhall not
be oulted of his clergy.

III. Touching
(8) Cro. Eliz. 739
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III. Touching the place, where the felony is committed ;
regularly the vill, or hamlet and county muft be expreft in
the indi¢tment.

And herein much of what hath been faid of the time
will be applicable to the place, for where the time muft be
repeated again upon feveral alls done, regularly the place
allo muft be repeated, viz. adtunc & ibidem.

In fome crimes no vill need be named, as upon an in-
di&ment of barretry, becaufe he is a barretor every where,
and it thall be tried de corpore comitasus. T. 43 Eliz. B. R.
Tunflall’s cafe, but P. 3 Car. B. R. Man’s cafe the indictment
was quathed for want of a vill alleged; the latter refolution
is fitteft to be purfued.

S4ff. In the margin, the indi@tment {uppofing a fact done
apud S. in com’ prediét’ is good, for it refers to the county in
the margin.

But if there be two counties named, one in the margin,
another in the addition of any party, or in the recital of
an alt of parliament recited in the premiffes of the indict-
ment, the falt laid apud S. in com’ predicto vitiates the in-
di&tment, becaufe two counties are named before, and it
1s uncertain to which it refers. H. 42 Elig. B. R. Croke,
n. 12. Wingfield's cale (b).

Indi¢tment againft 4. B. that he apud N. in com’ predic¥
made an aflault upon C. D. of F. in com’ prediét, & ipfum
adsunc & ibidem cum quodam gladio, Uc. percuffit, e, this
indi¢tment is not good, becaufe two places named before,
and if it refers to both, it is impofhble, and if only to one,
it muft refer to the laft, and then it is infenfible. 2 H, 7.
10. b. P. 44 Eliz. B.R. Ogle’s cafe.

4. 1s indilted, quod ipfe vali die & amno apud C. in quen-
dam B. infultum fecit, & ipfum cum quodam cultello, Cc. felp-
nice perculfit, occidit, J murdravis without faying adrunc {5
ibidem percuffit, occidit, & murdravit, the indiétment is not
good, for the affault may be at one day and place, and the
killing at another. P. 5 E. 6. Dy. 68, 69. 1R, 3. 1. 4.

2 If
(B) Cro. Eliz. 739.
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"if a man be indiGed for that vatione tenure of certain
lands he is bound to repair a bridge, and that it is in de-
cay, it muft be alleged where thofe lands lie. 5 H. 7. 3. 4.

IV.. Touching the name of the perfon upon whom the
offenfe is committed.

An indiétment of murder cu]ufddm ignoti 15 good, and {o
for ftealing of the goods cujufdam ignosi, Plo. Com. 85. . Pa-
tridge’s caié, 1 Mar. Dy. 99. a. {o of an aflault in quendam
ignorum, and if he be acquitted or convicted, and be after-
wards indifted for an aflault or murder of {fuch a man by
name, he may plead the former convition or acquittal, and
aver it to be the fame perfon. 11 Eliz. Dy. 285. 4.

But an indictment, quod invenit quendam bominem mortuuns;
ac felonice furatus eft duas tunicas, without {aying de bonis &
catallis cujufdam ignoti, 1s not good. 11 R.2. Enditement 2.

If the goods of a chapel be ftolen, the indi¢tment fhall
fay bona @’ catalla capelle in cuffodia prapofitorum, 1if it be done
in time of vacation bona & casalla capelle tempore vacationis
but if the goods of a parifh church be ftolen, as the bell, the
books, . it thall run bona parochianorum de S. in cuﬂodm
gardianorum ecclefie, and fhall not fuppofe them bona ecclefie.
7 E. 4. 14, 15. M. 31 & 32 Eliz. B. R. Hadnam & Green
ver{us Ringwood. (i) T. 36 Eliz. B. R. Methold 8 Barefoor.

If tlie goods, which 4. hath as executor of B. be {tolen,
the offender may be indifted, quod bona B. teffatoris in cufto-
did A. executoris ejufdem B. &e. Lamb. 496. or it may be ge-
neral bona ipfius A. :

If 4. dying be buried, and B. opens the grave in the
night-time and fteals the \demg {heet, the indiétment can-
not {uppofe them the goods of the dead man, but of the
executors, adminiftrators, or ordinary, as the cafe falls out.
Co. P. C. 110 (k). ,

If 4. deliver goods to B. a common carrier to carry for
him, and B. is robbed, the indiltment may {uppofe them
the goeds of 4. or the ooods of B. at elettion, for B. hath
“a kind of {pecial property, becaufe chargeable for them
to A

Vol. IL Aaa An

(1) Cro. Eliz. 145, 170, (k) Haine’s cafe, 12 Co. 1124
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An indi¢tment, quod felonice, e. cepit quandam  peciam
panni cujufdam J. S. without {aying de bonis & catallis cuju/-
dam J.S. was therefore quathed. M. 38 & 39 Eliz. B. R,
Croke, n. 6. Long’s cale (I).

There is no need of an addition of the perfon robbed or
murderd, . unlefs there be a plurality of perfons of the
fame name, neither then is it effential to the indictment,
tho {ometimes it may be convenient for diftinttion {ake to
add it, for it is fufficient, if the indiftment be true, vig.
that %. §. was kild or robbed, tho there are many of the
{ame name.

V. Touching the thing wherein or of which the offenfe
is committed, there is required a certainty n an indit
ment.

An indi¢tment againft 4. that he is communis latro, 2 9 Afl.
45. communis champartor, confpirator, confederator, 29 Afll 45.
defamator bonorum nominis & fame, M. 14 Jac. B. R. Jones’s
cafe (m), Communis malefactor, 22 A, 73. common vobber,
3 E. 2. altion fur fasute 26. communis malegeftiis, &5 communis
perturbator pacis domini regis, M. 6 Car. 1. B.R. Periam’s
cafe (#) are not good, becaufe they are too general and con-
tain not the particular matter, wherein the offenfe was
committed. |

But communis barveGtator &5 pacis domini regis perturbator &
litium [eminator 13 good, becaule barretry is an offenfe known’
in law, and confilts of divers particulars, and the reft that
is added thereunto are but the aggravations of the offenfe,
for barretry itfelf is the crime, M. 15 %ac. B.R. Bowfer's
cafe (0); {o an indiCtment, that he is noffivagus is good.
H. 2 Car. 1. B. R.

An indiltment againft 4. quod felonice cepit & afportavis
bona & catalla B. without fhewing what in certain, as feilices
unum. equums, unum bovems, Je. 1s not good. Lamb. 496.

The number of things ftolen muft be expreft, therefore
it 18 not {ufficient to {ay felonice furatus eft oves or columbas
out of a dove-cote, or young hawks out of the neft withs
out expre{ling their number. ,

4 ‘ It
(D Cro. Eliz.c49o. (m) 2 R. A9, pl.x. (1) Ibid 59, pl 1c.  (0) Ibid. 9. pl. 3
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If theft be alleged of any thing, the indi¢tment muft fet
down the value, that it may appear, whether it be grand or
petit larciny.  Lamb. 497.

Where theft is charged in an indi&tment for a living
thing, as a horfe or theep, the regular way is to fay presii
5. & 1f 1t be of a dead thing; that is eftimated in the in-
di@tment by weight or meafure, there alfo it ought to be
pretii, and {o it may be, if it be of any fingle thing, tho
dead, -and not eftimated by welght ot meafure,

But if it be dead things in the plural number; there it
ought to be ad valenciam. Ldmb 497. but this I take to be
but clerkfhip and not {ubftantial, for if prérii be {et inftead
of ad valenciam, or e converfo, 1 think 1t doth not vitiate the
indi¢tment, and fo it is, if one pretii or ad valenciam: be ads
ded to feveral things, where in true clerkfhip it thould be ap-
plied feverally, it is good if the party be conviét of all; but
pollibly, if the party be conviét but of part, it is not good,
becaufe 1t will be uncertain whether grand or petit larciny.
Noy’s Rep. 115. Wood and Smith, yet vide T. 23 Car.'1 & M.
23 Car. 1. B. R. Brook’s cale and William Arundell’s cale in
[altion of | trefpafs, where there is but one ad valenciam,
where divers goods were taken, tho it be aided after a vers
di&t, yet, if the judgment be by nibil dicit, 1t was ruled er-
ror, and inditments are not aided by verdict.

An indictment, quod felonice cepit 20 oves masrices & agnos
or matrices ' verveces, 1 not good, becaufe it doth not ap-
pear how many of one {ort and how many of another, but
20 oves Generally might have been good without diftinguith.
ing matrices I verveces, as in cafe of replevin or trefpafs.

‘But, an indiGment de quasnor rifcis 3 ciftis, Anglice chefls
and coffers is good, becaufe fynonymd, P. 40 Eliz. Drecot &
Henfbaw ; regularly the fame certainty is required in an in-
diltment. for goods, as in trefpafs for goods,-and rather
miore certainty, for what will be a defelt of certainty in a
count will be much more defeftive in an inditment, there-
fore for this matter vide title Count & Breve per totum.

VI The fact itfelt muft be certainly {et down in an ina
d ¢hment, -

An
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An indi¢ment againft 4. quod felonice abduxit unum equum
without faying cepir & abduxit 1s not good, for he might
have the horfe by ba1lment and then it is no felony. 13
E. 4. 10.4a

An indi&tment of poxfommT wherein 1 1t 1s alleged, that
1.S. fidem adbibens to the priloner, & nefciens potum predic-
sum cum veneno fore intoxicasum accepis &7 bz’bz’t, and {ays not
venenum predictum, is not good, and fhall not be {upplied
by the 1mp11catlon of other parts of the inditment. 4 Co.
Rep. 44.b. Vaux’s cafe.

An indiltment of rape, quod felonice @’ carnaliter cognovit
without the word rapuiz 1s not good, tho it conclude contra
formam flatuti. o E. 4. 26. a.

An mdiltment, that A. exoneravit quoddam tormentum, .
verfus B. dans ei unam mortalem plagam without {aying percuf-
fit, 1s not good. 5 Co. Rep. Long’s cale 122. a.

So if it be dedit mortalem plagam without percuffit it is not
good. P. g Fac. B.R. Bulftrode’s Rep. p. 124.

For burglary, the offenfe muft be fregit & insvavis.

VII. The offenfe itfelf muft be alleged, and the manner
of it (p).

An inditment of felony muft always allege the fa& to
be done felonice; an indi¢tment of burglary muft lay the of-
tenfe to be felonice & burglariter fregit &7 intravit; an of-
fenfe of high treafon muft be laid to be done proditorie; petit
treafon felomce & proditorie, for tho he be acquitted of the
petit treafon, he may be convilt of the manflaughter or
murder.

A. 1s indilted, that furatus eft wnum equum, it is but a
trefpafs for want of the word felonice. Staimf. P. C. p. 96. a.

It 4. be indilted, gudd 1 Decemb. anno, e, apud, e.
felonice & ex malisia fud pracogitasa in & [uper B. infulsum
fecit, O cum quodam gladio, c. adtunc 5 ibidem percuffiz, I
dedit eidem B. morsalem plagam, Oc. whereof he died, the

firtt felonice 7 ex malitia fui precogitasd applied to the af-
4 fault

() This fhould have been the sth a new fifth head ronching the thing
head according to our author’s divifien at  <wherein the offenfe is committed, which,
the beginning of this chapter, but our makes the number of general heads i in
author has Here tranfpofed it, and added  this chapter eight inftead of feven.
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{ault runs alfo to the ftroke; 1. becaufe placed in the begin-
ning of the fentence; 2. becaufe done adruine & ibidem.

An indi@ment of murder or manflaughter hath thefe cer-
tainties and requifites to be added to it more than other n-
diftments, for it muft not be only felonice, and alcertain the
time of the a& done, but muft alfo .

1. Declare how, and with what it was done, namely cum
quodam gladio, . | o

Yet if the party were kild with another weapon, it main-
tains the indi€tment, but if it were with another kind of
death, as poifoning, or flrangling, it doth not maintain the
indi¢ment upon evidence. 2 Co. Inft. 319. Co. P.C. p. 48.

And if 4. and B. are indi&%ed for murder, and it is laid,
that A. gave the ftroke, and B. was prefent, aiding and as
betting, yer if it fall out upon evidence, that B. gave the
ftroke, and 4. was prefent, aiding and abetting, it maintains
‘the indi@ment. ¢ Co. Rep. Sanchar’s cale (q).

So if 4. be indilted for poifoning of B. it muft allege the
kind of poifon, but if he poifoned B. with another kind, of
poifoning, yet it maintains the indi¢tment, for the kind of
death 1s the fame. \ o

3. He muft thew in what hand he held his fword,

If an indi¢%ment runs thus, that cum quodam gladio, quens
in dextra [ud temuit, percuffit, without faying in dextra manu,
for this caufe an indiment was quathed. P. 44 Eliz. B. R.
Cuppledick’s cafe. \, o -

3. Regularly it ought to fet down the price of the
{word or other weapon, or elfe {ay nullius valoris, for the
weapon is a deodand forfeited to the king, and the townfhip
Thall be charged for the value, if deliverd to themi.

But this {eems not to be effential to the inditment.

4. It ought to thew in what part of the body he was
wounded, and therefore if it be fuper brachium, ox manum,
or lz:us without faying whether right or left, it is not good.
§ Co. Rep. 121. 6. Long’s cafe.

Vol. IL Bbb So

(9) 9Co 119. 2. all that this cafe guilty ds acceffary to oné, the vordid

proves is only,. that if a manp be indifted is goed.
as acceffury to two, and he be found
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So if it be in finiftro bracio, where it Thould be brachio, it
is not good,” becaufe infenfible. T. 31 EliR. B. R. Febfler’s
cafe. .
So if the wound be laid circiser pectus, it 1s not good.
T. 29 Eliz. Clenche’s Rep. 10. Super partes pofteriores corporis
not good. H. 23Car. 1. B.R. Savage’s cale (r).

But “fuper faciem, or caput, or fuper dextram parsem cor-
poris, or in infima parte vemtris are certain enough.  Long’s
cafe, § Co. Rep. 121. 6. .

5. Regularly the length and depth of the wound is to be
fhewed, but this is not neceflary in all cafes, as namely
where a limb is cut off, 4 Co. Rep. 42. a. Hapdon’s cale; {o
it may be alfo a dry blow, and plaga is applicable to a
bruife or 4 wound. | |

But tho the manner and place of the hurt and its na-
ture be requifite, as to the formality of the indi¢tment, and
it is fit to be done, as near the truth, as may be, yet if
upon evidence it appear to be another kind of wound in an-
other place, if the party died of it, it is {fufficient to maintain
the inditment.

6. It is ufual to allege the party ftricken to have been i
pace Dei & domini regis, but not neceflary to be inferted.
4 Co. Rep. 41.b. Haydow’s cafe.

7. It is neceflary to allege in fa&t, that the party wounded
died of that wound, and alfo the time and place, as well of
the death as of the wound given, that it may appear, that
he died within the year and day of that wound, as 4 qua
quidem plaga idem 1. S. adtunc & ibidem *inflanser obiit, or
de qua quidem plaga morvali idem ). S. languebat, &5 languidus
ViXit ufque talem diem anno [upradicto, quo quidems die idem J. S.
de plaga movtali prediéta obiit.

Altho as well in the inditment of manf{laughter as mur- .
der the ftroke is to be alleged to be mortalis plaga, and given
felonice, and in both cafes interfecis, yet in cafe of murder
there 13 {fomewhat more to be laid, or otherwife it will a-
mount but to an indi¢tment of manflaughter, and the offena

der thall have his clergy.
1 And
(r) Styl. 56.
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And the {pecial words in an indi@tment of murder are

. Ex malitia precogitata. 2. Murdravit, this word murdra-
vit 1s a word of art, and cannot be otherwife expreft, there-
fore murderavit mﬁead of murdrauvis vitiates an indiCtment of
murder. H. 45 Eliz. Croke, n.15. Ryle’s cafe (s)

Tho murdravit be in the indiCtment, yet if it want the
words ex malitid [ud precogizasd, the party fhall have his cler-
oy. Dy 224.b. 11 Co. Rep. 37. a.

An inditme® of trealon for counterfeiting the king’s
coin ought to thew particularly what kind of coin, wviz.
groats or fbillings. 277 H. 6. Enditement 1o. but altho it is us
fual to exprefs the numbers of each kind, yet it is not of ab-
folute neceflity in the indi®tment. M. 38 & 39 Eliz. B. R,
Long’s cafe.

An indiétment of high treafon for confpiring the king’s
death ought not only to contain the compafling or con{pi=
ring to do the a&, but muft alfo {fet down an overt a&t in
purfuance of it.

As in all inditments of felony there muft be felonice, and
of treafon there muft be proditorie, {fo it muft be laid to be
done vi & armis at common law.  Stamf. P.C. 94. a.

But the ftatute of 37 H, 8. cap. 8. hath now made that
not to be necetlary.

And therefore P. 16 Fac. B. R. Croke, #. 2. Hart’s cafe
(¢) it was adjudged and affirmed in a writ of error, that an
indiétment of refcue without the words vi & armis is good
by reafon of this ftatute, which extends to make good in-
diétments of felony, treafon or other mifdemeanors, not-
withftanding the omiflion of vi O armis, as well as not-
withftanding the omiflion of gladiis, baculis &5 culzellis, but
this {tatute extends not to declarations in trefpafles, {uits be-
tween party and party, or informations for the king, but
only to indiétments.

VIIL. Touching the conclufion of the indi@ment.

Upon an mdl&ment of murder, where the ftroke is fup-
pofed to be done at one day or place, and the death at an-
other day or place, the conclufion ought not to be & fic felo

nice,
(s) Cro, Eliz. 920. (¢) Cro. Fac. 473. vide Cro. Fhe. 545.
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nicé, voluntarie, O ex malitia fua pracogitasa predictus .S,
prafatum A.B. at the day and place, where the ftroke was
given, interfecit & murdravit, this is not good, becaufe tho
the ftroke is the offenfe and caufe of the death, yet it is
neither murder nor manflaughter till the party die. M. 32
& 33 Eliz. B. R. Croke, n. 13. Foffer’s cale (u).

But if it fuppofe the murder or manflaughter to be where
the party died, this is good, for then and not before it is
murder. 4 Co. Rep. 41. b. Haydow's cale. @

But the beft way is & fic prefatus A. ipfum B. c. modo
G formd predictis interfecit ' murdravit. 4 Co. Rep. 42. b.
Haydow’s cafe # |

- But if the conclufion be & fic prafatum B. apud C. (where
the ftroke only was given) modo & forma predict’ inserfecis
murdravit, it is not good, for it is repugnant. M. 32 &’
33 Eliz. B. R. Croke, n.13. Fofter and Hume. y |

And if in the fame cafe the conclufion be only & fe
die & loco pradictis interfecit & murdravit, it is doubttul
whether it be good, becaufe one time and place is alleged
for the firoke, another for the death, and (predictis) may
refer to eithet. H. 42 Eliz. B. R. Croke, n. 12. Wingfield’s
cafe (x). . | |

Regularly every inditment ought to conclude contra pa-
¢em domini vegis, for that is not taken away by the ftatuce
of 37 H. 8. eap. 8. ‘

And therefore an inditment without concluding contra ,
pacem, e 1s infufficient, tho it be but for ufing a trade not
being an apprentice. H. 23 Car. 1. B. R. for every offenfe
againft a ftatute 15 contra pacem, and ought {o to be laid.

But an inditment need not conclude, & contia coronam
{7 dignitatem cjus, tho 1t be ufual in many indi¢tments,
M. 23 Car. B. R.

An indi¢tment, that concludes contra pacem, ard faith net
domini regis, is infufhcient. M. 23 Car. 1. adjudged.

- If 4. be indic¢ted for an offenie {fuppofed to be cem-
mitted i the time of a former king, and concludes con-
tra pacem domini vegis nume, 1t 1s infufhicient, for it muft be

I fuppofed
(#) Cro. El.196. 4 Co.42.0. by the narne of Hume and Cgle. (x) Cre. Fl. 939.
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fuppofed to be done comra pacem of that king, in whofe timé
it was committed. ' ,

But if a man be indifted in the time of one king contra
pacem domini régis nunc, he may be arfaigned for that of-
fenfe in the time of his fucceflor. 1 B. 6. B. Corone 178,
Enditement 44. neither is the indiétment it{elf difcontinued
by the demife of the king, tho in fome cafes the procefs be.
7 Co. Rep. 30, 31. L ;

If an offenfe be fuppofed to be begun in the time of one
king, and continued in the time of his {ucceflor, (as a nus
fance,) it muft conclude contra pacem of both kings, or elfe
it is infuflicient. T, 3 Fac. B. R. Telverson’s Rep. 66. Sit
Fobn Winter’s cale.

If an offenfe be alleged in the time of Q. El/iz. and the in-
di&ment taken in the time of K. Fames, and concludes contra
pacem nuper veging & domini regis nunc, it {eems good, and
domini regis nunc but {urplufage, as well as in a count in
trefpals. M. 13 Fac. Croke, m. 3. Cossingron and Witkins,
(®) quere. |

Touching the conclufion contra formam ffatusi, fomewhat
hath been faid in the laft chapter; I fhall add fome things
more. - o

If an offenfe be newly enafted, or made an offenfe of an
higher nature by a& of parliament, the ndi&tment muft
conclude contra formam ftasuti, as an indiékment for buggery;
tranfporting of wool, .

Rape, tho before the ftatute of Weftminfler 2. it was a
trefpals, yer being made felony by that ftatute, the indifts
ment ought to conclude contra formam ffatuti. 6 H.7. 5. a

If an offenfe were high treafon, ¢c. at the common
law, and a declarative alt of parliament declares it {o, as the
ftatute of 25 E. 3. de proditionibus, the ftatute of 3 H.5. of
clipping the coin, . till repealed by 1 Mar. the indi&t-
ment is good with a conclufion consra formam flatuti, or
without {uch a conclufion.

But at this day the indictment for clipping, wathing, .
of coin enalled to be treafon by the ftatutes of § & 13

Vol. 1L Ccc Eliz,

(z) Cre. Fut. 377
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Eliz. muft not only exprefs, as the flatute requires, that it
was (caufa lucri,) but mult conclude contra formam fla-
tutl. . .
If an offenfe were felony at common law, but a {pecial
at of parliament oufts the offender of fome benefit, (that
the common law allowd him,) when certain circumftances
are in the fa@, tho the body of {uch indi¢tment muft ex-
prefs thofe circumftances according as they are prefcribed in
the flatute, yet the indiétment muit not conclude, consra
formam fRazusi. |

Thus the ftatute of 21 Fac. cap. 2. concerning murder-
ing of baftard children requires proof by one witnefs, that
the child was dead born, the indi¢tment muft thew, that
it was a baftard child, to bring the offender within that
{tatute, but concludes not contra formam [Fatuti. -

So by the ftatute of 8 Eliz. cap. 4. in cafes of pickpockets,
39 Eliz. cap. 15. breaking houfes in the day-time, and fleal-
ing to the value of 5. the ftatute of 23 H. 8. cap. 1. in ca-
{es of petit treafon, wilful murder of malice prepenfe, rob-
bing in or near the highway, 18 Eliz. ¢ap. 7. in cafe of burs
glary, the ftatute of 4 & 5 P. & M. ¢ap. 4. in cafe of ma-
licious commanding, ¢c. any perfon to commit murder,
robbery, wilful burning, the offenders are oufted of their
clergy; the body -of the inditment muft bring them
within the exprefs purview of the ftatutes, or otherwife they
fhall have the benefit of clergy, but it need not conclude
comra formam (taruri, neither is it ufual in {uch cafes,
for they were felonies before, and the flatutes do not
give them a new punifhment, nor make them to be crimes
of another nature, but only in certain cafes take away
clergy.
But yet, if they fhould conclude in thefe cafes contra for=
mam (faruti, 1t would not vitiate the indi¢tment, but would
be only furplufage, for tho the ftatutes do not give a new
penalty, yet they take away an old privilege, when the cafe
falls within the circumftances mentiond by the aé.

Upon the ftatute of 1 Fac. cap. 8. oufting perfons of

clergy in cafe of ftabbing, the other party not having a
I weapon
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weapon drawn, nor ftricken firft, I have known it held it
is fufficient, that the indiCtment bring the fa&t within the
purview of the ftatute, tho it conclude not contra formam
ftatuti, becaule it was felony before, and the ftatute only
‘takes away clergy. H. 23 Car. 1. Page and Harwood (a).

Yet the ufual courfe at this day is to conclude fuch an
indiétment contra formam f(taruti, and accordingly it hath
been ruled good. T. 9 Fac. B. R. Croké, #. 4. Bradley and
‘Banks, but it is not there queftiond but that ic may be
good without it, {o that in thefe cafes, where clergy 1s {pe-

. ‘cially oufted by an alt of parliament, the indi¢tment is good
with this conclufion or without it, but the beft way in
thefe cafes 1s to follow what is moft ufual.

If an offenfe be at common law, and alfo prohibited by
ftatutes, the indictment may conclude contra formam (Patuti
or flasutorum; thus in barretry, tho there be no direct {ta-
tute againfl it by that name, yet the general tenor of the
{everal alls running againt it by circumlocutions, the indit-
ment concluding comsra formam flasusi, or diverforum [Fasu-
torum is good, and it is the ufual form. M. 31 & 32 Eliz.
B. R. Croke, n. 14. Burton’s cale (b), H. 9 Car. 1. B. R. Chap-
man’s cafe (c), but it muft conclude alfo consra pacem, M. 6
Car. B. R. Periam’s cale (d).

If an offenfe be at common law, and alfo prohibited by
{tatute, with a corporal or other penalty, yet it {feems the
party may be indicted at common law, and then, tho it
conclude not contra formam ffasusi, it ftands as an indiél
ment at common law, and can receive only the penalty,
that the common law infliéts in that cafe.

Thus an indiétment for a riot is good, tho it conclude not
comra formam flaruti, becaufe an offenfe at common law,
tho prohibited allo by ats of parliament under {everer pe-
nalties. P. 5 Fac. B. R. Wormall's cale (e).

So it feems, if perjury be committed, that is within the
ftatute of § Eliz. cap. 9. but concludes not contra formam fta-

tuily
. (a) Aleyn 43. Sryl. 8. () 2 R. A4.82. #l. 3.

(1) Cro. Eliz. 148. (e) - R A p.82. fl
(¢) Cro. Car. 340,
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tuti, yet it is a good indiétment at common law, but not
to bring him within the corporal punifhment of the ftatute:

And yet Mich. 10 ¥ac. B. R. an indictment of forceable
entry upon the ftatute of 8 H. 6. cap. 9. and Mich. ¢ Car. 1.
B. R. an indi@ment for forgery quafhed for not concluding
contra formam (Ratuti, Smith’s cale (f); yet both thefe were
offenfes at common law, tho reftitution were not at coms
mon law in the firft cafe, nor pillory and lofs of ears in the
fecond; but only fine and imprifonment, or at moft ftands
ing in the pillory, but without mutilation.

Regularly, if a ftatute only make an offenfe, or alter an
offenfe froth one crime to another, as making a bare mif:
demeanor to become a felony, the indi¢tment for {fuch new
made offenfe, or new made felony muft conclude contra for-
mam [fatuti, or otherwife it 1s mnfufhcient,

And on the other fide, if an offenfe be purely at common
law, if it conclude contra formam flatuti, it is infufficient,
and fhall be quafhed, except in the inftance above given
touching clergy, de quo fupra. |

And therefore an indiltment of battery concluding consra
formam farusi 1s infufficient, and fhall be quathed. T. 12
Car. B.R. Croke, n.2. Cholmley’s cale (g). .

Thefe general obfervations I fhall add touching indicts
ments upon ftatutes, and concluding contra formam fFasusi.

Altho an indi¢tment grounded upon a ftatute muft con-
clude comtra formam flaswsi, yet it is not neceflary to recite
the ftatute in the indi¢tment, unlefs it be a private ftatute,
whereof the court cannot take notice. Plo. Com. 9. b. Pa-
tridge’s cafe. Dy.347.4. 363. a.

Altho it need not recite a general penal ftatute, yetr it
muft bring the fact within the exprefs prohibition of the
ftatute, otherwife the conclufion contra formam ftatwti, and
the implication thereof will not aid the indi€tment, but it
will be infufhcient, 9 E. 4. 26. 5. As in an indi€tment in a
premunire for aiding one being a principal maintainer of the
jurildiction of the {ee of Rome contra formam frausi, yet thefe
words being omitted 0 the intent to [er forth the authority, &ec.

1 ' which
(f) 2 R. 4. 82. pL 3. (g) Cro. Car. 465.
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which are part of the qualification of the offenfe containd in
the ftatute, the indictment is infufficient, and not aided by
the conclufion contra formam flariisi.  T. 20 Eliz. Dy. 363. 4.
:bid. 347. 4. {o an indiétment upon the ftatute of 1 Fac. cap.
12. of witcheraft, if 4. be indicted, that exercuit incantationem,
anglice witchcraft contra formam flasiri, without {dying, that
thereby any perfon was pined, lamed, e in his body, i
is mfufficient, becaufe that is a circumftance required to
make it felony; but if the indiétment be, that exercuit, an-
glice did imploy malos O nefarios [pivitus ea intentione to de-
ftroy ¥. 8. this is good, tho no other event enfues, for the
bare imployment of evil {pirits to or for any intent is fe
lony. T. 24 Car. 1. B. R. upon an indi¢tment removed from
'St. Edmnds-Bury. ~ |

And thus far touching the forms of inditments, wherein
generally we are to take notice, 1. That none of the fta-
tutes of jeofails extend to indi¢tments, and therefore a de-
fetive indi¢tment is not aided by verdit.

2. That in favour of life great {tritnefles have been in
all times required in points of inditments, and the truth is,
that it is grown to be a blemufh and inconvenience mn the
law, and the adminiftration thereof ; more offenders efcape by
the over ealy ear given to exceptions in indi¢tments, than by
their own innocence, and many times grofs murders, bur-
glaries, robberies, and other heinous and crying offenfes
efcape by thefe unfeemly niceties to the reproach of the law,
to the fthame of the government, and to the encouragement
of villany, and to the dithonour of God. And it were very
fit, that by fome law this over-grown curiofity and nicety
were reformed, which 1s now become the difeafe of the law,
and will I fear in time grow mortal without fome timely

remedy (h).

(k) This advice of our author would, is denied the prifoner in cafes of felony,
if complied with, be of excellent ufe, for for if to exceptions were to be allowed,
it would not only prevent the guilty from  but what went to the merits, there would
efcaping, but would likewife be a guard then be no reafon to deny that afliftance
to innocence, for thereby would be remo- in cafes, where life is concerned, which
ved the only pretenfe, upon which counfel  yet is allowd in every petit trefpafs.

Vol. 1L Ddd CHAP
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Concerning procefs upon indictments.

IN many cafes upon an indi¢tmient procefs of outlawry

lies not at common law, nor at this day, as in an indiét-
ment of foreftalling, 22 E. 4. 11.5. but in an indi¢tment of
trefpafs the procefs is venire facias, and when non inventys is
returned, .capias and exigent. -
But in all indi@ments of felony or treafon procefs by
¢dpias and exigent lies, and at the common law in cafe of
felony or treafon there was but one capias, and upon non in-
ventus returned an exigent awarded, and {o to the outlawry.
22 4. 81. 1 H 5. 6.4,

But by the ftatute of 25 E. 3. ¢p. 14. If a2 man be in-
dicted before juftices in their {feflions to hear and determine,
and be returned non ¢ff inventus upon the capias flued, an-
nother writ of capias thall iffue returnable three weeks after
with a precept to {eife his goods, and detain them till the
precept returned, and if again non inventus be returned, then
an exigent fhall iffue, and the goods forfeit, and if he yield
himf{elf upon the capias, then the goods faved.

This flatute extends not to treafon, and therefore cer-
tainly in treafon the exigent muft iflue upon non inventus re-
turned upon the firft capias. I

And altho the ftatute fpeaks generally of felony, it feems
that upon an indiétment of murder the exigens thall iffue af-
ter the firft capias, as at common law, and accordingly in
an appeal of robbery. 8 H. 5. 6.b. Proce[s 226. Coron.
184 '

But 1t 1s {aid, that in an indi€tment (or appeal) of rob-
bery there thall be two capias in the king’s bench before the
exigent thall iffve. 8 H.5. ubi fupra. Stamf. P.c. Lib. I1.

¢cap. 17. fol. 67. a.
4 ' Bug
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But at this day the procefs in cafe of an indi¢tment of
any felony is only one capias, and then an exigent.

For this ftatute of 2% E. 3. tap. 14. as to the fecond cafe
is hardly applicable to the kmg s bench; not indeed well to
other juftices, that fit by commmflion, for the {fecond capias
is to be returned at three weeks after, which may be out of
term, or after the feflion of the juftices ended; therefore
guere the ufage.

By the ftatute of & H. 6. cap. 16. upon appedls or indit
ments of treafon, felony, or trefpafs before juftices of peace
or any other having power to take {uch inditments or ap-
peals, or other juftices or commiflioners in any county or
franchife agamnft any perfon dwellmg in any other county
than where the indi¢tment or appeal is taken, after the firk
capias another- capias thall iffue;to the fherif of that county,
wherein the party indicted is fuppofed to be converfant; re-
turnable before the faid juftices or commiflioners three .
months after, &c. with a precept to the fheriff to make pros
clamation at two county courts for his appearance at the
day of the return, and then the exigens to iffue upon his
default, and in cafe any exigens be awarded, or outlawry
pronounced, otherwife to be holden for none.

But if the party were converfant in the county, where
he is indiCted at the time of the felony or trealon coms
mitted, the procefs to be, as was at common law.

A _pro*oifo not to extend to the king’s bench nor Cheffer.

By the ftatute of 10 H. 6. cap. 6. the fame procefs is di-
reCted upon indiétments of felony or treafon removed into
the king’s bench by cerziorari, or into any other courts.

But as to indi¢tments of felony ot treafon Orlgmally ta-
ken in-the king’s bench, they are not within thele ftatutes;
but by the ftatute of 6 H 6. cap. 1. there is {pecial provifion
made, that before any exigems awarded the court fhall iffue
a capias to the fheriff of the county, where the indi@ment
s taken, and another to the ﬂunﬁy of that county, whereof
he is named n the inditment, having {ix weeks time or

more before the return, and after thefe writs returned the
exigent to iflue as before,

Upon
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Upon thefe ftatutes lictle effect hath been obtaind, for if
the party were converfant in the county, where the felony
or treafon was committed, (as indeed he cannot be other-
wife,) then he may be named of that place, where the fact
was committed in the indi¢tment, and then the procefs 1s to
go, as at common law before the ftatutes, and this is the ufual
courfe at this day, that if the felony be committed in 4,
in the county of B. the indiétment runs only, gued J.S. ny-
per de A. in com’ B. pradict (where the indictment is taken. )

And upon the fame reafon it is, if % & be indilted in
the county of B. for a felony there committed, and the in-
diltment runs thus: . S. puper de A. in com’ B. alids J.S.
nuper de D. in com’ S. there thall no procefs go to the theriff
of §. .becaufe that addition is, only in the alias diftus, which
1s neither material nor traverfable, and therefore procefs
fhall iffue only in the courty of B. where he is indifled,
and no capias with proclamation in the county of §. and the
fame law in an appeal. 1 E. 4. 1. 4. '

If 7. 8. be indilted in the county of B. in this manner;
J. S. de A. in com’ B. nuper de C. in com’ D. the capias thall
iffue only in the county of B. for there the indi&tment {up-
pofeth him altually converfant at the taking of the indict-
ment; but if the indi¢tment runs thus; J. S. nuper de A. in
com’ B. nuper de C. in com’ D. in this cale there fhall go a
capias not only into the county of B. where he is indiCted,
but upon the return thereof, (if it be before commiflioners,)
a capias with proclamations to the fheriff of D. and (if in
the king’s bench upon an indi¢tment originally found there,)
one capias to one iheriff, and another to the other fheriff
according to the ftatutes of 8, 10 and 6 Hen. 6. above-
named, becaufe he is not named 4z A. in cow’ B. but nuper
de A. in com’ B. and nuper de C. in com’ D. and not with an
alias ditus, as in the former cale. 30 H. 6. Procefs
192 (h)

If a man be indifted by the name of %. S. nuper de A. in
com’ Ceftrie, the fecond capias with proclamation fhall be a-
‘warded to the prince or his lieutenant, 31 H 6. 11, and

4 the

(%) And Procefs 103,
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the like to the bithop of Duwham, or chancellor of Lan-
cafter.
There was a very fharp, yet ufeful ftatute, 2 H. 5. cap. 9.
If any perfon make complaint n the chancery of any
felony or riot committed, and that the offender fly or
withdraw himfelf to the intent to avoid execution of the
common law, a bill thereof thall be made for the king,
and deliverd to the chancellor, who, (if he be duly in=
“ formed, that {uch bill containeth truth,) fhall at his dif-
““ cretion grant a capias to the fheriff of the county, where
,“,»the offen{e is committed, returnable in chancery at a cer=
“ tain day, and if the perfons yield themfelves to the fhe-
“ riff, they fhall be committed or baxld, as the cafe fhall
“ require, and it fhall be commanded to inquire of the fadt,
and thereupon to be done, as the law requireth; but 1f
they appear not, then a writ of proclamation to ifTue to
the theriff returnable in the king’s bench, by which it
{hall be commanded, that he make proclamation in twg
counties, that the parties appear in. the king’s bench to
an{wer the matters in the bill (the fubﬂance whereof is
to be recited in the writ,) upon pain to be convick of the
offenfe, and if they come not at the day, to ftand at-
taint, and if they come then, the fa&t to be 1nqulred of
¢ as above
“ Provided that the fuggeftion of fuch riots be teftified
to the chancellor under the feals of two Juﬁices of the
peace- and the fhenﬁc of the county before the’ mpms
granted, the {ubftance of the complaint to be expreft in
the writ of eapias, and alfo in the writ of proclamauon .
Like provifion for the county palatines,

This 1s marked as an obfolete ftatute, but I know no a
of parliament that repeals it, unlefs it be the implication of
the ftatute of 16 Car. 1. cap. 10. which yet {feems not to ex-
tend to the repeal of thefe ftatutes, for the chancellor hath
no power to hear and determine the offenfes, but only to
grant preparatory procefs to bring them in to an{wer ac-
cording to law, for they are to be proceeded againft by in-
di&ment, if they appear.

Vol. 1L Eee , Yet
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~ Yert this flatute hath not been, that I know of, put in
ure. 1. Becaufe it {eems doubtful, whether it extends to
murders or robberies, unlefs accompanied with a riot.
2. Becaufe it is left to the difcretion of the chancellor to
iflue the procefs. 3. Becaufe {fo many things previous to
the procefs are.required, as bill, certificates, probable evi-
dence. 4. Becaule it takes up fo much delay, that they
may as {oon be taken up by the ordinary way of indi&-
ment and procefs of outlawry. 5. And elpecially, becaufe
in fuch cafe the warrant of the chief juftice or any other
judge of the king’s bench, upon oath made touching the of-
fenfe and the offenders, reacheth all parts of England. 6. Be-
caufe it is {o {evere, for an innocent perfon may be convited
upon default of appearance, and yet have had no notice;
but in cafe of an outlawry, tho it be an attainder in itfelf,
yet {mall exceptions are commonly allowd to the procefs or
return, and fo by writ of error uiually and eafily reverfible,
and the party put to plead to the inditment.

Rut certainly it might be of great ufe to bring in and pu-
nifh notorious offenders, if iffued dilcreetly and upon great
occafions, provided the parties were firft indilted by the
grand inqueft.

Now, for the farther declaring the bufinefs of procefs
upon indi¢tments of felony thefe points are confiderable.
1. Who may iflue procefs of outlawry. 2. Againft whom
it is to be iflued i relation to principals and acceffaries.
3. What the tenor of the exigent and outlawry. 4. What
the effet or confequence of either. 5. How avoided ei-
ther by difcontinuance, fuperfedeas, or error.

L. As to the firft of thefe, namely, who may iffue procefs
by capias and exigent.

The court of king’s bench either upon an indi€ment o-
riginally taken before them, or removed thither by certiorari
may iffue procefs of capias and exigent into any county of
England upon a non eft inventus returned by the theriff of the
county, where he 1s indilted, and a reffa:um, that he is in
{ome other county.

!

1 - Juftices
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Juflices of gaol-delivery recularly cannot iflue a capias or
exigent, becaule their commiflion 1s to deliver the gaol de
prifonibus in ed exiffentibus, {o that thofe, whom they Bave to
do with, are always intended in cultody already; wide fupra
cap. 5.

Juttices of oyer and terminer may ifluc a capias or exigent,
and {o proceed to the outlawry of any perfon indifted be-
fore them, direCted to the theriff of the {ame county, where
they hold their {eflion at common law.

But by the ftatute of 5 E. 3. cap. 11. they may ifTue pro-
cefs of capias and exigent to all the counties of England a-
gainft perlons indited or outlawed of felony before them.

Juftices of peace may make out procefs of outlawry upon
indiCtments taken before themielves, or upon indi¢tments
taken before the fheriff, and returned to the juftices of peace
by the ftatute of 1 E. 4. ¢ap. 1. but the power of the theriff
to make any procefs upon indi¢tments taken before him is
taken away by that ftatute.

The procefs to the outlawry, viz. the eapias and exigent
muft be in the king’s name, and under the judicial {eal of
the king appointed to that court, that iffues the procefs,
and with the zeffe of the chief juftice, or chief judge of that
court or {eflions.

A man is indi¢ted by inquifition before the coroner,
quere, if he can by law make out procefs of outlawry 5 Vi
desur quod fic. 27 Aiz. 47. B. Outlawry 38.

II. Againft whom procefs of outlawry fhall iffue upon
an indi&tment.

Altho in civil altions between party and party regularly
a capias or exigent lies not againit a lord of parliament of
England, whether fecular or ecclefiaftical, yet in cafe of an
mdi¢tment for treafon or felony, yea, or but for a trefpafs
vi O armis, as an aflault or riot, procefs of outlawry {hall
iffue againft a peer of the realm, for the {uit is for the king,
and the offenfe 1s a contempt aoamﬁ him: And therefme
if a refcue be returned againft a peer, 1 H. 5. or if a peer of

parliament be convict of a diffeifin with force, H. 32 Eliz.
B. R.
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B. R. Croke, n. 9. Lord Seafford’s cale (i), or denies his
deed, and it be found againft him, M. 38 & 39 Eliz. B. R.
C;oke, 5. 26. the carl of Lincoln’s cale (k), a capias pro fine
and exigent fhall 1ﬁ‘ue, for the king is to have a fine, and
the {ame reafon is upon an mdx&ment of trefpafs or riot,
and much more in the cafe of felony.

In an appeal by writ agamnft principal and dcceflary, be-
caufe the writ is general and diftinguifheth not wh1ch 1s
principal and which acceflary, the procefs by eapias fhall go
againft them all, but if the defendants make defaul, the
plaintiff in the appeal ought to declare, which is pr1rc1pql
and which acceflary before the exigent iflue, and then the
exigent fhall go only againft the principal, and if he diftin-
“cul{heth it not, but prays an exigent againft all, he is con-
cluded to charge any as acceflary.

But in an appeal by bill or an indi@ment the bill or indi&-
ment declares, which is principal and which acceflary, and
there indeed the procefs by capias 1s aganit them all, but
when it comes to the exigens, the exigent fhall iffue only a-
gainft the principal, and procefs continue by capias infinite a-
gainft the acceflary, till the principal be outlawd, and
then an exigent to iffue againft the acceflary, becaufe then
the principal is attaint by outlawry; ‘and if the acceflary
appear upon the capias, he fhall be let to bail, and have
idem dies by bail till the procefs be determind againft the
principal, and this was the common law, but farther {ettled
by the ftatute of Weftm. 1. cap. 14. 2 Co. Inft. p. 183. and
Stamf. P. C. Lib. 11. cap. 17. fol. 69 & 70.

If 4. and B. be indifted as principals in felony, and C. as
acceflary to them both, the exigens againt the acceflary fhall
{tay as before, till both be attainted by outlawry or plea.
40 Affiz. 25. & 7 H. 4. 36. b. for it is faid, if one be ac-
quitted, the acceflary is difcharged, becaufe indiCted as ac-
ceflary to both, and therefore fhall not be put to anfwer till
both be attamt. 2 Co. Inft. 183. Plowd. Com. 99. b. dubitatur ;
for tho C. be acceflary to both, he m1ght have been indited

I as
(1) Cro. Eliz. 170, (k) Cro. Eliz. 503. '
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as acceflary to one, becaufe the felonies are in law feveral,
but if he be indifted as acceflary to both; he muft be
prov'd fo. 4 Co. Rep. 44: b. Vauxe's cale, 47.b. Waitc's cafe,
2 Co. Infl. wbi [upra; but vide 9 Co. Rep. 119, 4. lord San-
char’s cale contra per totam Curiam.

Nota the diverfity {feems to be between an acceflary to
two principals in an appeal, there he thall not be convit, if
he be only acceflary to one; but if 4. and B. be indifted as
principals, and €. be indi¢ted as acceflary:to both, if he be
found acceflary to one, he thall be conviCted; becaule the
king’s {uit; quere, 8 H.5. 6.5. 9 Co. Rep. 119. a. lord San-
char’s cale (%). |

I11. As to the writ of exigi facias, and the return thereof.

If the defendant render himfelf to the fhenft before
the quinto exaftus, and appear in court at the return of the
exigent and plead, and is baild to attend the trial, and then
make default, the inqueft fhall not be taken by default in
any cafe of felony, either upon an inditment or an appeal;
tho it may in other cafes, but a new capias, and after that
an exigent {hall iffue, and a capias againt the bail. 19 E. 3.
Exigent 10. '

1f an exigi facias be deliverd to the fheriff, and there are
but two county-courts before the return, and the fheriff re-
turn the firft and fecond exaltus & non comparuit, and that
there were no more county-days between the delivery of
the writ to him and the day of the return, there may iffue
a {pecial exigi facias with an allocazo comitatu, if it be prayd,
after the return, and before any new county-day be paft,
but if any county-day be paft between the laft of the former
county-days and the return, no-exigi facias fhall iffue with
an allocato comitatu, but an exigi facias de novo, for the de-
mand of the party muft be at five county-courts fucceflively
held one after another without any county-court interve-
ning, 22 E. 3. 11. 4. fo if after the {fecond exaétus the of-
fender render himfelf and find mainprife, and at the day of
the return make default, no exigi facias with an allocato co-
mitaty fhall iffue, becaufe three county-dave intervened, but

Vol, IIL Fff 4 new

(*) Vide fupra, Part L. p. 624. .
\
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a new exigent and a capias againit the -bail. 22 E, 3. ubt fu-
pra, and 32 E. 3. Exigent 14. ‘

And therefore in London, where'the holding of the huft-
ings is uncertain, no-exigi facias fhall iffue with an allocato
bufting, becaufe the court cannor take notice of the {et times
of holding it,” as they may of the times of holding -the
county-court. 21tE. 3. 35..b. 17 E. 3. 43. b. Exigent 11,
but wide consrarium at this day an allocato hufting, H. 19 Yae.
B. R. Archer and Dalby (I), where it was agreed, that if an
exigent iflues in London, and they begin in hufting de placito
terre, (as they may).they fhall proceed aleng at that- huft-
ings to the outlawry without mingling their huftings e com-
munibus placitis, but if an allocato biyfting comes, they, {hall
proceed without omitting any hufting,

If the offender appear at the capias and plead to iffue, ard
is then et to bail to atterrd his trial, and then make default,
the inqueft in cafe of felony fhall never be taken by defauls,
but a capias ad andiendam juratam {hall iflue, and if he be not
taken an exigent, vide 26 Aff. 51. Coron. 196. and if he ap-
peard upon the exigent and then -made default, an exigi fa-
cias de novo thall ifTue. 16 4[] 13. '

But, if upon the capias or exigent the fheriff return cepi
corpus, and at the day hath not his body, the fheriff fhall
be punithed, but no new exigent awarded, becaufe in cu-
ftody of record. 30 4ffiz. 23. but if the party Be returned
outlawd, the procefs thereupon is a capias utlegatum. |

And that I may fay is once for all, as well this procefs of
capias wtlegatum as all other procefs upon an indi&tment, and
generally all procefs for the king are' with a non omittas prop-
ter aliquam libertasem.

And therefore by virtue of thefe procefles the fheriff may
enter into any liberty to execute the fame.

And if the party be in his own houfe, or in the houfe of
any other, if the doors be thut, and the theriff having given
notice of his procefs demand admittance and the doors be not
‘opend, he may break open the doors and enter to take the
offender. 5 Co. Rep. 91. b. Semayne’s cafe, &7 libros ibidem.

2 ' Nay
(D) Palm. 278.
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Nay. farther if a party outlawd be in a houfé, and the
door be refufed to be opend, the conflable or any othet
perfon in purfuit of the felon may break open the doors and
apprehend a perfon outlawed or indicted of felony.

The return of the outlawry muft be certain.

It muft fhew where the county-court was held, and in
what county, therefore ad comitatum. meum S. tent. apud C.
and {ays not in comisatu predito ot in'com’ S. is erronious.
11 H. 7. 10. a. dubiramr. . . S0

'The like if it be ad comitatum meum: tentuni 4pud S. in com’
Somers’, -and fays not ad comitasum meum Somers’, or.ad cos
m tatum Somers’ without {aying ad comitatum meum Somerfet.

7 Fac. B. R. adjudged, W/mmgs cafe - (m) 6 H.7. 15. b.
11 H 7. 10. 4. e

And yet in hat cafe at the defire of the kmg s dttorney,
in cafe of an outlawry of felony a certiorari iflued. to the
coroners to certify the truth, and thereupon the return was
amended according to’ a llke precedent in the time of E. 4.
T. 3 Car. B. R. Plum’s cale (n). o

The theriff muft return the'day and year of the kmg td
every exactus.

If the day and year of the king be inferted in the 1, 2,
3 and § exaltus, but omitted in the 4th exactus, it is er-
ronious, and fhall not be {upplied by mtendment M. 14
Fac. B. R. Chapman’s cale adjudged (o).

So if it be anno regni domine regine wnhoxjt fdymg Elizas
bethe, or domine Elizabethe without faymg reging. 7 Fac,
C. B. Burford’s cale (p) and Brandling’s cale (g), or anno
regni domini regis Facobi without {aying regni fui Anglie, for
the year of England and Scotland differ.. H. 7 Fac. Pen's
cafe (r), o if there be lefs than a month. between the firft
and fecond exactus. H. 13 Jac. B. R. Taverner's cafe (s).

Ad bufting tent’ apud Gmld/mll civizatis London without
{aying de communibus placitis s erronious, becaufe they have

_ two
(m) » R. A. p.8oz2. Pl z. (9) Thid. p.80z. pl. 5.
(n) Palm. 480. Latch 210. , (r) 1bid. p.8oz. pl. 8.
(0) 2 R. A p.83. pl.a. -~ - (s) Ihid. p.8os. Pl 5

(p) 2 R. 4 p.8c2. Pl 6,
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two huftings, one de communibus placitis, another de placztzs

terre. 6 Ho7. 15.b. 11 H. 7. 10,4

So if an exigent be againft 4. and B. and the return is
primo exalti fuerunt & non comparuerunt without faymg nec
eorum alzquzs comparuit, it is erronious. H. 13 Yac. B, R,
Taverner’s cafe adjudged (z), U fepius alibi. i

If there be two coroners in a county, the calling upon
the engent may be by one of them, and likewife one alone
may give the judgment of outlawry. 14 H. 4. 34 b per
Hankf. 39 H. 6. 40. b. &

But it {eems the return mmuft be by two in mmlﬁerul
aCls. 14'H. 4. 34.b. 39 H. 6. 40. b.

The name of the coroner muﬂ be {ubfcribed to the Judg-
ment of outlawr y at the qumto exaltus. M. 9 Car. B. R. E-
thrington’s cafe upon an outlawry of felony, and it muft be
fubfcribed alfo by the name of their office 4 B. and C. D.
coronatores, unlets in London, where the mayor is coronet.
M. 13-%c. B. R. Eale’s cafe (). P. 17 Jac. Croke, n. 11.

Garrard's cale (x).
The theriff’s name and office muft alfo be fubfcribed to

the return of the exigent, e. g. A B. armiger, vicecomes. |
IV. As to the effelt of the exigent or outlawry in treafon
or felony
. As to the exigent the very 1ffumg of the writ of ex;-
gent i cafe of treafon or felony gives to the king or the
lord of a franchife, to whom that liberty is granted the for-
feiture of all the goods of the party fo put in exigens from
the time of the teﬂe of the writ of exigent. 41 4fiz. 13
And therefore, if in an appeal the exigent be well award.
ed, tho the writ of appeal be abated, the forfeiture of the
goods by the exigent ftands in force. 43 E. 3.17.b. Svamf,

P.C. Lib. NI cap. 22. fol. 184. 5.
And tho the outlawry be reverfed for error in law or in

falt, as if the party were imprifond at the time of the ont-
lawry and after the exigens, whereby the outlawry is re-
2 - verfed

(¢t) Ibid. p. 802, pl.x. (1) 2 R.A. £.862. .3 & 4 (x) Cro. Fac. 531,
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verfed, yet the exigent being well awarded the forfeiture of
the goods ftands. 19 E. 3. Forfeiture 19. 30 H. 6. ibid. 31.

And therefore a {pecial writ of error lies even-upon the a-
ward of the exigent for the party {o put in exigent or his ex-
ecutors 'to reverfe the award of the exigent, if it were erro-
nioufly awarded for error in law or error in falt. M. 33 &
34 Eliz. B.R. Marfbe's cale adjudged, cited in Foxley’s cafe,
5 Co. Rep. 111. a. but not without reverfal by writ of er-
ror, Ihid. As if he were in prifon, or beyond the fea, or had
a charter of pardon before the exigent awarded, and there-
upon the very award of the exigent {hall be reverfed, and the
party reftored to his goods, and fo it is for matter of law,
as if the exigens flued againft the acceflary before the prin-
cipal attainted.  Stamf. ubi fupra.

But the avoiding only of the outlawry avoids not the ex-
igent if well awarded, nay altho the party render himfelf af-
ter the exigent awarded and plead to the indiltment, and is
found not guilty, yet the forfeiture by the exigens ftands in
force. 22 4ffiz. 81. ,

Therefore it is neceflary for a party outlawd in felony to
bring his writ of error {pecially tam in adjudicatione brevis
de exigi facias, quam in promulgatione utlegarie, for tho the
outlawry be reverfed, it doth not reverfe the award of the
exigent. 0
~ Bur error in the exigent is caufe to reverfe the outlawry,
and error in the appeal or indi¢tment, upon which the ex-
igent is awarded, is caule to reverfe both outlawry and
exigent.

But without a judgment of reverfal in a writ of error
the forfeiture by the exigent awarded ftands, tho the indi&t-
ment be qualhed or the appeal abated, becaufe the king’s
title being of record muft be avoided by a record, and fo

are the books of 41 4fiz. 13. 43 E. 3. 17. b. to be reconciled,
vide Foxley's cale, ubi fupra.
2. As touching the forfeiture by outlawry. Outlawry of

treafon or felony is a convi€tion and attainder of the offenfe
charged in the indiftment.

Vol. IL Ggg And

o
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And as the award of the exigent gives the forfeiture of
the goods, fo the outlawry gives the forfeiture or lofs of the
Jands of the party outlawd, viz. in cafe of outlawry of trea-
{on his lands are forfeited to the king, of whomfoever they
are held, and in cafe of outlawry of felony to the lord by
efcheat, of whom they are immediately holden. it

But it muft be remembred, that the bare judgment of
outlawry by the coroners without the return thereof of - re-
cord is no attainder, nor gives any efcheat. Co. Lit. §.197.

fo.128 b. 28AJ(49 ‘ o ek
But it muft be returned by the theriff \Vlth the writ of
exigi facias, and the return indorfed. -4 i

And therefore, if there be a quinto exactus, and thereupon
utlegatus eft per judicinim coromatorum, but no return thereof is
made, there lies a writ of certiorari to the coroners, 9 H. 4.
7.b. 36 H 6. 24.b. Dy.223. a. or to the fheriff and coro-
ners. Regifter 284. 4. 38 E. 3. 14.b. wide Dy. 317, a. to cer-
tify the outlawry into the king’s bench, but this is only ei-
ther to ground a charter of pardon upon’it. ¢ H. 4.7.4.
or to amerce the fheriff, where he returned only a guarto
exaétus when it' wis quinto exaltus, 36 H. 6. 24: b, but of
what effeét it is otherwife there feems dwerﬁty of opinions:
I thmk as followeth. e SR

. That it doth not difable the party to bring an-#ction,
becaufe in relation to party and party it ftinds as nothmg,
till returned by the fheriff. Mzcb 14 & 15 Eliz. Dy. 3175 j-
Pm‘tm/mm s cale.

. That coniequently, barely upon fuch a return of an
outlawry upon ,a -certiorari without the wrie of exigens in=
dorfed and returned together with the certiorasi, it feems no
writ of efcheat lies for the lord; quere.

3. But if the writ of certiorari be dire@ed to the theriff
and coroners, and the- writ of exigent be extant in court,
and they return this outla\vry, potlibly this may be a fuf-
ficient warrant to enter it of a record, as a return upon the
exigent, for the king’s advantage, and to iffue upon 1t a c4-
pias utlegas. 38 E. 3. 14. b, to have the forfeiture of his
goods. 14 U 15 Elix. Dy.317.a Co.Lit. fol. 288.b. 37

3 H. 6.
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H. 6. 17. 4 vide Proftor’s cafe. P. 5 Eliz. Dy.223.4. And
Stanley’s cafe there cited out of ‘18 E. 4. to this purpofe.

4. ‘But unlefs the writ is fome way returned or extant, I
think it glves the kmg no title to land or goods, for the
writ of exigi facias is the warrant of the outlawry, and that
which gives the coroners thelr authority 1 in fuch a cafe to
give judgment of outlaw

And it 1s not like the cale, where there was once a
writ and return iof outlaw‘ry, and the record fince loft, for
that tipon circumftances a jury upon the general iffue may
find a record, tho not:fhewn in evidence, but here the writ
was never n truth indotrfed nor returned.

5. But if the writ of certiorari wWere- dire@ed to the coro=
ners ‘dlone, tho it may be a ground to caufe the fheriff to
mend his return and make it according to the truth, yet
the ‘certificate of the coroners will not make a record to ina
title the king or lotd to any thing without the writ of exi-
gént extant, and the return upon it amended by the theriff,
for \Vlthout the exigi fczcms and the return -of the outlawry
upon it,- I think “there is' neither difability, forfeiture, nor
elcheat, and therefore' P. 8 Fac: C. B. a certiorari thall not
be {fo much as granted to the coroners to remove ar out-
lawry after the parties death. Sir Fobu Fit's cafe.

V. Touching the avoiding’ of the outlawry, it is to be
done -éither by plea or by writ of identitatt nominis, or by
writ of error. *

1. By plea, where the record of the outlawry is not a-
voided but made good againft another perfon, as where the
outlawry is againdt 7% S. 4¢ B. and the party taken upon it
1s another perion of another addition, as F S deC oor 1.8
junior, c. vide 1 H.6.58.4. 10E. 4.16.4. 20 H. 6.

19. a.

2. By writ of identitate mominis, vide F. N.B.267. 20
E.3. Brief 683. 14 H. 4. 27.a.

3. By writ of error, for it is a judgment of record and
‘mudt be avoided by record. | |

The errors aflignable are either errors in law, whereof be-
fore, or errors in fd& which are many, as if the party out-

lawd
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lawd were an infant under fourteen years old in cafe of fe-
lony. Dy.104.b. 3 H5. Utlagarie 11.

So if he were imprifoned at the time of the outlawry,
unlefs being brought to the bar and demanded, if he will ap-
pear, and he refufe it. M. 8 Fac. C.B. 1 H.7.13.21E.4.73. b

As touching avoiding of an outlawry of felony, becaufe
beyond the fea. H. 15 ac. B, R. Carter’s cafe () thefe
differences were agreed by the court, whereby the differing
books are reconciled upon view of divers precedents,

+ If a man having committed a felony goes beyond the
{ea voluntarlly, or upon his own occafions, and not in the
king’s {ervice before any exigent awarded, tho after the in-
di¢tment, and then an exigent is awarded, and the offender
bemg beyond the {ea is outlawd for the felony, he may af-
{ign it for error.

2. But if after the exigent awarded upon the mdl&ment
of felony, then he goes beyond the fea voluntanly or upon
his own occafions, and being {o beyond fea is outlawd, he
fhall not avoid it by fuch-being beyond fea, becaufe the ex-
igent awarded gives him notice of the profecution, and by
fuch a means he may avoid his conviction by ftaying till all
the witnelles are dead.

3. But yet primd facie the error in that cafe is well aﬂlgned
by alleging he was ultra mare tempore promulgatzoms utlegariz,
and if he were in the realm after the exigent iffued, it {hall
come in by the plea of the king’s attorney to thew it.

4. But if he were within the realm at the time of the
exigens flued, and went beyond fea upon the fervice of the
king or kingdom, and then is outlawd being beyond fea,
this outlawry fhall be reverfed, and if the party allege ge-
nerally, that he was ultra mare tempore promulgasionis wrlega-
rit, and the king’s attorney reply, that he was in England
sempore emanarionis brevis de exigi facias, it is a good replica-
tion for the plamuE n the writ of error to allege, that he
went out after the exigent and before the outlawry pronounced
upon the king’s command or fervice, and fhew 1t fpecially,

and fo confe{s and avoid the plea.

3 And

() 2 R.A4.804. tl2,5, 4, 5
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And it 1s to be obferved, that altho the death of the
king doth not difcontinue the indiltment, yet the king’s
death pending the procefs and before the éutlawry difcon-
tinues the procefs, and this is not aided by the ftatute of
1 E.6. cap.7. _ K ,

Upon a writ of error upon an outlawry in felony the
record of the outlawry cum omnibus ea tangentibus 1s removed
into the king’s bench, wherein thefe things are obfervable.

1. That the party outlawd muft render himfelf in cu-
ftody, and in cuftody muft come in perfon to the bar;
and when he is demanded what he can {ay, he is in perfon
to pray allowance of the writ of error. _

2. The writ being allowd the record is to be removed,
namely the indi¢tment, procefs, and return, and outlawry,
he is then to aflign his errors in perfon, and a day is given
to the king’s attorney to reply to him, and in the mean
time a [cire facias to the lords mediate and immediate is to if-
{ue returnable at fifteen days ad audiendum errores.

3. If any lords do appear, they may plead to the errors;
if the theriff return there are no lands, ¢ then the court
proceeds to examine the errors.

4. The outlawry being reverfed he is put to an{fwer the
" indi¢ment, and may plead to it, and be tried at the king’s

bench bar, or the record may be remitted into the country,
if it were removed into the king’s bench by certiorari, with
a command to the juftices below to proceed by the ftatute
of 6 H. 8. cap. 6. de quo fupra, p.3.

,OI. IL H hh C H A P;
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CHAP XXVIL
7 ouc/;ifzg certiorari out of the king's bench.

THO a writ of certiorari be not properly cr direitly a

procefs upon an indi¢tment, yet it has relation to it,
and in order to the full underftanding of the pleas of the
crown is neceflary to be confiderd.

The king’s bench is the {overeign ordinary court of juftice
in caufes criminal, and therefore may iflue a certiorari unto
inferior juftices to remove inditments or appeals, and that
1s done for {everal ends.

1. Sometimes to confider and determine the validity of
indi@ments, and to quath or affirm them, as thete is caufe.

2. Sometimes to have the prifoner or offender tried either
at the bar, or by nif prius before the king’s juftices of the
courts of Weftminfter.

3. Sometimes to examine, and affirm or reverfe the pro-
ceedings and judgments given by inferior judges, for it was
frequent heretofore to have the record removed by certiorari
firft, and then a writ of error, quod coram vobis refides, tho it
1s now ordinarily done together by writ of error.

4. Sometimes to plead the king’s pardon.
5. Sometimes to iflue procefs of outlawry againft the

offender in thole counties and places, where the procefs of
inferior juftices cannot reach them. -

Tho this be ufual to remove records of indiétments by
certiorari, yet the chancellor may deliver an indi¢tment re-
moved before him, or the juftices of peace, or other com-
miflioners of oyer and terminer or gaol-delivery may deliver
indi¢tments taken before them manibus propriis without wri,
and {uch a record {o removed, and a record made of it re-
moves the record. :

If there be an mditment to be removed and the

party be in cuftody, it is wlnal to have an habeas corpus to res
L OVE
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move the prifoner, and a certiorari to remove the record, for
as the certiorari alone removes not the body, {o the habeas
corpus alone removes not the record itfelf, but only the pri-
foner with the caufe of his commitment, and therefore al-
tho upon the habeas corpus and the return thereof the court
can judge of the fufliciency or infufliciency of the return
and commitment, and bail or difcharge, or remand the pri-
{oner, as the cafe appears upon the return, yet they cans
not on the bare return of the habéas corpus give any judg-
ment, or proceed upon the record of the indi¢tment, order,
or judgment without the record itfelf be removed by cerzio-
vari, but the fame ftands in the {ame force it did, tho the
return fhould be ‘adjudged infufficient, and the party dif-
charged thereupon of his imprifonment, and the court be-
low may iffue new procefs upon the indi€tment, tho it be
otherwile in an habéas corpus in civil caufes, for it isa fuper-
fedeas, and clofeth up the hands of the mnferior court in civil
caufes. o ‘ | , |

By the flatute of i &2 0f P. & M. cap. 13. an habeas
corpus or ceértiorari to remove a prifoner or a recognifance
ought to be figned with the proper hand of the chief juftice,
or in his abfence by one of the juftices of the court, out of
which it iflues. ‘ ‘

By the ftatute 21 Fac. cap. 8. all certiorari’s to remove in<
di¢tments before juftices of peace fhall be deliverd at the
quarter-feflions in open court, and the party indicted fhall
become bound with {uflicient {ureties in ten pounds to the
profecutor with condition to pay him {uch charges as the
juflices of peace fhall aflefs, if the party be convicted, othera
wife the juftices of peace may proceed to trial notwithftands
ing {uch certiorari.

A certiorari may iflue to the juftices of a tounty palatine;
or to the mayor of the cingue ports to remove an indi&ment
taken before them, and muit not be direGed to the chancellor
of Durham, Jc. or warden of the einque ports, for now by
the ftatute of 27 H. 8. ¢ap. 24. all commiilions of the peace,
gaol-delivery, oyer and terminer, c. are to be made in the
king’s name, and thefe juftices in criminal caufes are immes .

diately‘
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diately {ubje to this court, as other juflices of like nature
elfewhere are; and if they return a privilege of .the county
palatine or cinqué perss upon the cortiorari, it {hall not be al-
lowd, but an alias certiorari thall iffue with a precept to pro-
duce their charters, by which they claim fuch exemption.
P. 43 Elix, B.R. Rot.119. T. 8Car. B.R. (a) and-M. 8
Car. B. R. (b) upon an indi¢tment of {odomy in the cingue
ports.  T. 1653. Rutabie’s cafe upon an indi¢tment of mur-
der in Durbam (c). | |
A certiorari Wlues bearing teffe the laft day of Trinity term
to remove all indi@tments againft 4. and B. returnable zres
Michaelis; at the quarter-feflions it 1s deliverd, and then an
indi¢tment is found againft A B. and C. | |
Ruled 1. That tho the delivery of a certiorari {uperfedes
the proceeding upon an indi@ment, yet it doth not hinder
the taking of an indi€tment after the delivery of the writ.
2. Altho the indi@ment be taken after the zeffe of the
certiorari, and before or after the delivery thereof, yet all
fuch indi€tments againft 4. and B. ought to be removed, and
the juftices below cannot proceed upon fuch indi¢tments to
trial, judgment, or execution; and if they do; it. makes their
proceedings erronious and void, and likewife {ubjelts the ju-
ftices to an attachment for the contempt, whether they pros
ceed at the fame feflions, or a private {eflions after. |
3. That fuch a certiorari to remove all indiétments againft
A. and B. removes all indi&ments wherein 4. or B. are in=
dicted either alone or together with any other perfon.
M. 22 Car. 1. B. R. Orfener’s cale (d) adjudged. 1 R. 3. 4.4
6 H1.16.a .
If 4 B. and C. are indi¢ted, (fuppofe for a battery,) ruled,
1. Tho A alone tender {ecurity for the cofts, it is fufficierit
within the ftatute, and the record ought to be removed into
the king’s bench. 2. If the indiltment be at a private fef-
fions, this indiétment ought to be deliverd into the quarter-
feflions, yet the delivery of the cersiorari at the private
I {effions
(4) Hotftil Tildew's cale, 1R. A.595.  (c) Vide fupra, Part 1. p.467. and
L6 allo Simpfon’s cale, 1 R. 4.395. pl. 5.

'(b')” Dugdale's cale. ibid, {4} The fame points refolved in Chey-
. aey’s cafe. 1 R, A 395. plo1, 2.
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feflions clofeth the hands of the juftices; “altho the allowance
of the writ and the tender of the fecurity muft be by the
flatute at the quarter-feflions. M. 1653. B. R. adjudged.
w. Nota, T. 15 Car. 1. B.R. in Hancock’s cafe thefe points were
refolved. 1. That if many are indifted, and one only ten-
der {ureties for the cofts upon the ftatute of 21 Fac. it is
{ufficient.

2. If the {urety be fufficient as te 1o/ that is a fufh-
cient {urety, and ought to be allowd by the juftices of peace.

3. A feme covert is not within the ftatute of 21 Fac. to
find {ureties.

4. If a certiorari iflue and ought to be allowd, the pro-
ceeding of the juftices after 15 coram non judice.

5. It was refolved M. 4 Car. - that the removal of an in-
diétment of forceable entry by the profecufor is not within
the ftatute of 21 Fac.

And {fo nore a difference between a writ of error and a
certiorari, the former 1s a fuperfedeas to the ifluing of execu-
tion from the time of the delivery of the writ till the day
of the return be paft, but then it the plaintiff proceed not
to the removal of the record, execution thall be granted for
his delay, but a certiorari is a fuperfedeas from the time of
the delivery thereof for ever, unlefs a procedendo iflue. 21
H.6.28.b. Dy.245.a.

" If at the {eflions of the peace an inditment of forceable
entry be, and reftitution be awarded, and after the {eflions
and before reftitution aCtually made a certiorari is deliverd
to one juftice of peace, before the ftatute of 21 Fac. it clofed
up their hands, and no reftitution fhall be awarded, bat the
juftice ought to make a fuperfedeas thereupon.

And it feems the {fame law ftill remains at this day upon
indi&tments of forceable entry found at private {eflions, be-
caufe the juftices make execution thereupon before any
quarter-feflions come by virtue of the ftatute of 8 H. 6. cap. 9.
and if the certiorari fhiould not be obeyed, it would be
fruitlefs.

If 4. B. C. and D. be altually indited in one indi@tment
for one offenfe, and a certiorari be to remove all inditments

Vol. 1L Ii: againft
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againft 4. and B. this will be fufficient to remove the in-
di¢tment againft 4. and B. and alfo it removes the indiét-
ment as to C. and D. for the juftices may deliver the in-
ditment per manus proprias. M. 37 & 38 El. B. R. Wood-

ward's cale, contra 6 E. 4. 5. a.
But if the indi€&tment be but one, but the offen{es feveral,

as if 4. B. C. and D. be indi¢ted by one bill for keeping {e-
veral diforderly houfes, a certiorari to remove this indift-
ment againft 4. and B. removes not the indi¢tment as to
C.and D. for tho they are all comprifed in one bill, yet they
are feveral indi¢tments and {feveral offenies, and {o the re-
cord 1s in the king’s bench virtually and truly as to 4. and B.
but as to C. and D. the record remains below. |

But 1if the juftices per manus fuas proprias deliver the bill
into court againit all of them as they may, then if a record
be made of that delivery, the indi¢tment 1s entirely removed
againft 4. B. C. and D. becaufe not done upon the writ of
certiorari, but per manus [uas proprias: But otherwife it is,
where the offenfes are {everal, and the indiltment again{t 4.
and B. is removed by writ, and by a return indorfed upon
the writ, for then that fingle indi&tment, that concerns 4.
and B. is removed, and not the others, where the offenfes
are feveral, and feverally charged.

But as I faid, if there be one indi¢tment againft 4. B.
C. and D. for one murder or burglary, another againft the
{ame perfons for robbery, and a third againft the fame per-
fons for a rape, a certiorari to remove all indi€tments againit
A. and B. removes all thefle {everal indi&ments againit 4. B,
C. and D. for tho in law each of them be {everally a felon,
yet inaimuch as they are jointly charged they thall be all re-
moved as to 4 B. C. and D. by virtue of this one writ, con-
trary to the opinion of Markham. 6 E. 4. 5. 4.

And yet in {ome cafes variance between the certiorari and
the record caufeth the record not to be removed, as if the
certiorart be to remove the record of an inquifition in curid
noftrd, whereas it was in curid of the predeceffor, the record
15 not removed. 3 Eliz. Dy, 206. b,

2 So
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So if it be to remove an indictment for fealing of two
horfes, and the record is but for one. 3 Affiz. 3. Plow. Com.
393. 4.

If a certiorari flue, itis a [uperfedeas in law, and it makes
judicial proceedings after the cersiorari deliverd erronious,
bur pofhibly it makes minifterial proceedings, as the award
of reftitution in a forceable-entry, void allo; vide 6 H. 7. 16. 4.
per Kebles altho it doth not remove the record before the
return. Dy.245. a.

After a certiorari Tued and deliverd, and before the re-
cord removed the inferior judge may be enabled to pro-
ceed by a procedendo or [uperfedeas of the certiorari Hluing
out of the court of king’s bench.

But if the record be removed and filed in court, at com-
mon law no Mocedendo could be granted, neither could the
record be remitted, but now by the ftatute of 6 H.8. cap. 6.
the court of king’s bench may remand the record, and com-
mand the judges below to proceed upon the indictment {o
remitted.

And nore the difference between a cerziorari in the king’s
bench and chancery: In the king’s bench the very record
itfelf is removed, and that which remains in the court be-
low 1s but a {croll. But ufually in chancery, if the certio-
rari be returnable there, they remove but the tenor of the
record, and therefore if the tenor of a record of an indi&t-
ment, or attainder, or conviction be removed by certiorari
into the chancery, and thence fent by mittimus into the
king’s bench, they cannot thereupon proceed either to judg-
ment or execution, becaufe they. have only the tenor of the
record before them, and not the record itlelf, as in the for-
mer cafe. Vide 37 H.6.17. 39 H. 6. 4. Dy.217.4. 2 F.
3.21.4. (e)

(e) Vide Dyer 569. L.

CHAP
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CHAP XXVIIL

Touching the arraignment of offenders 7n
capital offenfes.

N the former chapter I have fhewd how the priforer is

to be accufed, namely by indiétment, and how to be
brought in by procefs to his anfwer, and how to be dealt
with, if he make default, or fland out againft the procefs
of law. | ¢

I am now to confider how he is to be proceeded againit,
if he be taken, or render himfelf, and appear in court.

For in cafe of an indiCtment of treafon or felony no of-
fender can appear by attorney, but in perfon, tho in fome
cafes of other indi¢tments after plea pleaded, the defendant
may appear by attorney. 9E. 4. 4.4 22 Affiz.7 3. B. A
torney 6 3.

When the offender in treafon or felony comes into court,
or is brought in by procefs, fometimes of capias, and {fome-
times of habeas corpus direCted to the gaoler of another pri-
fon, the firft thing, that follows thereupon, is his arraign-
ment.

And herein I will confider, 1. What the arraignment of
a prifoner or malefallor is. 2. How it is performed, and
in what manner. 3. When it 1s to be done.

I. Arraignment therefore is nothing elfe but. the calling
of the offender to the bar of the court to anfwer the matter
charged upon him by inditment or appeal.

And the word in Latin is no other than ad rationem ponere,
and in French ad refon, or abbreviated 4 refn, for as the wox
forenfis difrain or derayn ufed antiently in our books de ceo tend
Juit & deragne imports in Latin difrationare to difprove or e-
vince the contrary of any thing, that is or may be affirmed,

2 {ee
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Sce Spelman’s Gloff. ‘title Dirasionare, and Selden’s notes upon

F ortefcue, cap. 21. p. 23. o arraigne is ad rationem ponere to
call to account or anfwer. | |

And this appears to be the true fenfe and etymology of
the word by the excellent record of the reverfal in parlia-
ment of the judgment given agamil the Morsimers E. 2.
the reverfal and whole record is entred werbatim Patents
1 E. 3. part 2. m.3. where there are three errors affigred
in that arbitrary judgment; and all ruled in parliament to
be errors, and the attainder reverfed. 1. Quod cum ali-
quis de regno 1czis tempore pacis deliqueris evga dominum regein
vel aliwm, per quod debeat vitam vel membrum perdere, & [u-
per boc coram judicibus in judicium dultus fuerit, primd debeas
poni. rationt U fuper delicto fibi inpofito reﬁ)onf homes ipfius andiri,
privs quam procedamur ad judicium de eoy [ed in vecordis & pro=
c/ibus pmafz&zs continetur, quod predicti Rogerus & Rogerus
coram juftic’ ducti adjudicasi fucrunt judicio sractis & fufpendii, &
poffea perpetus prifone adjudicati & mancipasi obfque hoc, quid
ipfi fuillers inde arrepati, few quid ipfi ad aligua es impofira re=

fpondere poffint, quod eft comra legem G confuesudinem regni,
e per quod ad ]mz’zczzmz de eis erronice proceﬂhm eff.

2. Dicit etiam quod in vecordis (I proce(fibus pradictis conti-
netur, quod dominus vex recordabasur verfus ipfos Rogerum &
Rogerum, quid zpf boftilizer equitzi"&emnt cume Humiredo de
Bohun mtper com’ Hexet. & aliis inimicis dowsini vegis contra ip=
fum regem &I populum. regni. [ui diverfa mala & facmom perpe-
srando, quare judicia predicta fuper eifdem reddita fuerunt; cujul-
modi recorda non eft domino vegi facere, nifi de inimicis fuis tem-
pore guerre, U hoc, vig. quando idem dominus vex equitar cum
vexillis explicatis, T non temporé pacis, fed eo tempore dominus
vex now equitavis cum vexillis explicatis, nec fuit tempore guerya,
cauncellario domini regis < juﬁicz'czriis placmmm de utroque’ banco
fedem“'!zm ad jufbitiom wunicuique conqueri volensi s pro_[equmtl
faciend’, per quod ad judiciim de ezs, ut pmdz&um eft, erromicé
proceflum eff. 3. Dicit eviam 724 erratum eft in boc, qubd, cum
v Magna Chavta de livertarilus Anglix continetur, quod nullus li-
bor boro capissir, aus imprifonerir, aus de libero tenemento [uo
diffeifietisr, vel de liberiazibus vel liberis confuetudinibus [uis, ant
Vol. IL Kkk sitles
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utlegdgiir, aw exulet, aut aliquo modo defPruatur, nec dowinus rex
fuper eum ibit, nec fuper eums mittet, nifi per legale judicium pas
rium [uorum vel per legem verre, [ed in vecordis & proceffibus
predictis continetur, quid predicti Rogerus & Rogerus figilla-
tim judicio tracths &5 [ufpendii adjudicasi fueruns, & poftea per-
petue prifone adjudicati O mancipati abfque legali judicio parium
fuorum ad hoc vocatorum, & contra legem rerre. And thereupon
judgment of reverfal s given in thefe words, Er quia infpectis
recordis 7 proceffibus prediftis compertum cft in cifdem, quid
predifii Rogerus Mortimer ¢9° Rogerus Mortimer coram juftic’
duti judicio vractis &7 [ufpendii adjudicati fuerunt, & poftea per-
petue prifons adjudicati  mancipati abfque hoc, quod ipfi ad a-
liqua eis vel eorum alteri impofita -poffins ve[pondere, i boc tem-
pore pacis, & abque hoc, quod dominus vex equitavit cum vexillis
explicatis, & cancellavio domini regis & juftic’ de utroque banco
[edentibus, ut predicbum cft, & abfque legali judicio parium [uo-
rum, quod eft contra legem & confuetndinem regni Angliz &9 te-
novem Carte predicle, confideratum eft per dominum vegem nunc
T ejus concilium in pleno parliamento, quod omnia judicia pre-
dicta ob defectus & ervores pradittos & alios in recordis & pro-
ceffibus predittis compertos revocentur Lc.

I have tranfcribed the record more at large, becaufe there
are many ufeful parts in it, fome whereof will be ufeful to
other purpofes. .

But as to the bufinefs in queftion thefe two things are
obfervable. 1. What arraignment is, namely it is ad rarip-
nem ponere, for that, which i one part of the record is arre-
natus, is before rendred rationi ponere, to be put to anfwer;
and therefore Spelman, who is {eldom miftaken, is yet herein
miftaken both in the nature, orthography, and etymology of
the word, which he faith is arvamare or adrbamire, for it is
nothing fo. 2. Of what importance and how eflential it
is, that in capital offenfes the offender being in court
fhould be arraigned or put to anfwer, the want whereof
rendred the judgment given againft the Mortimers erronious,
and reverfed by the king and his parliament.

The Arraignment of a prifoner therefore confifts of thefe

par ts.

1 1. The
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1. The calling the prifoner to the bar by his natne, coms
manding him o hold up his hand, which tho it may feem
a trifling circumftance, yet 1t is of importance, for by hold-
ing up his hand éonflat de perfona indictati, and he owns hims
{elf to be of that name (4). | |

2. Reading the indi¢tment diftinétly to him in Engliff,
that he may underftand his charge. |

3. Demanding of him, whether he be guilty or not guilty,
and if he pleads nor guilty, the clerk joins iffue with him cul.
prift, and enters the prifoner’s plea; then he demands how
he will be tried, the common anfwer is by God and the coun-
try, and thereupon the clerk enters po. fe, and prays God to
{end him good deliverance. S

But if the prifoner hath any matter to plead either in as
batement or in bar of the indi&tment, as mifnomer, . ausere
foits acquit, auserfoits convick, a pardon, . then he pleads
it without immediate anfwering to the felony, but in {fome
cafes fi trove ne foit, then to the felony nos guilty, de quo po-
ffea.  And thus far what the arraignment is.

II. How to be done or performed.

On the part of the court what 1s to be done is fhewn
before, but in relation to the prifoner and his coming to the
bar.

The prifoner, tho under an indi®tment of the higheft
crime, muft be brought to the bar without irons and all
manner of fhackles or bonds. Stamf. P.C. fol.78. 4. 2 Co.
Inff.316. Co.P.C. p.34,35. Bratt. Lib. IIL. fol. 137. a.
& alios libros tbi, unlels there be a danger of efcape, and
then they may be brought with irons. _

But note at this day they ufually come with their fhackles
upon their legs for fear of an efcape, but fland at the bar
unbound, till they receive judgment (4).

III. When

(4) The ceremony of holdirg up the
hand is not required in the cafe of a peer,
nor is it of abfolute neceffity in the cale
of a common perfon, it being fufficient,
that it appears to the coutt, who is the
perfon indifted. See Lord Delamere’s
cale, Siate Tr. Vol. 1V. p.gr11. and Lord

Mobun's cafe, State Tr. Vol IN. p.
5¢8.

(b) By this it appears to have been
our author’s opinion, that upon whatever
occafion a prifener be brought into coutr,
he ough¥ not to fland there in winculis
till after his conviétion, when he comes

to
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III. When the party is to be arraigned. .

In cafe of murder at the common law the judges did u-
{fually forbear to arraign the prifoner upon an indictment
till the year and day were paft, whether an appeal were de-
pending or not per ommes juftic Angliz; 22 E. 4. Coron. 44:
unlefs the evidence were very clear to convict him, and no
appeal depending, or altho an appeal were depending, if the
appellant were an infant. 21 E.3.23.b. Stamf. P. €. fol.
107. 4. becaufe of the delay.

But now by the fatute of 3 H. 7. cap. 1. the juftices fhall
proceed to try him upon an indi¢tment of murder (cr mans
flaughter,) tho within the year, and if acquitted, yet he
thall not be difcharged, but at the difcretion of the juftices
fhall be continued in cuftody or upon bail, till the year and
day be patt.

So that by this ftatute auterfoits acquir of principal or ac-
ceflary, or auterfoits attaint of the principal upon an indiél-
ment s no bar to an appeal, but auterfoits acquit upon an ap-
peal remains a bar to an indiétment for the {ame offenfe.

But auterfoits conviét upon an indi¢tment and having had
his clergy 1s a good bar to an appeal notwithftanding this
ftatute, de quo infra; and yet in favour of an appeal, if a man
be indilted of murder, and plead to it, and be <convit, if
the wife enter an appeal for the {ame death againft the pri-
foner, as long as that appeal is depending judgment fhall be
refpited, but if the wite be nonfuit in her appeal, then
judgment fhall be given upon the conviction. Vide M. 12
{9 13 Eliz. B.R. Dy.296. a. Stanley’s cafe.

But as to other indi¢tments, as of robbery, &c. the fame
remain at common law, as before this flatute, yet it is the
conftant courfe, unlefs an appeal be depending, to arraign
the prifoner upon an inditment within the year, for now
by the ftatute of 21 H. 8. ¢ap. 11. the party robbed hath as
effeftual reftitution of his goods upon his profecution of an

I | indiétment,

to receive judgment, not even at the ofarraignment, and the time of trial, and
time of his arraigument, (for that is the  accordingly the prifoner in that cafe ftood
tie our author is here difcourfing of,) at the bar'in chains during his arraign-
et in Layer's cale, AMch. 9 Geo.1. B.R. :
yet ir Layer'scale, Mch. 9Geo.1. B.R. ment. See Stare Tr. Vol. VL p.a:s,
a diffcrence was tzken between the time 2371,



Hiftoria Placitorum Corone. 221

indiltmient, as upon an appeal, and fo an appeal of rob-
bery 1s rarely brought.

Nay, tho an appeal of robbery be brought by writ, the ju-
ftices will not ftay the arraignment of the prifoner upon the
indi¢tment, unlefs it be by bill, or that the plaintiff in an
apppeal by writ hath declared upon the writ, becaufe the
writ 1s general, and it cannot appear what the goods are till
declaration: But in an appeal of death by writ the perfon
kild is certain. 31 H. 6. 11, 4. Stamf. P. C. Lib. 1. cap. 36.
fol. 107. a.

If a man be indiCed ‘and appealed before the {ame juftices
for the {fame murder or other felony, the party fhall be ar-
raigned upon the appeal firft, and not upon the indi¢tment, in
favour of the appellant, as I have {aid; but if the appellant be
nonfuit upon his appeal, the prifoner fhall be arraigned upon
the appeal (c), and procefs fhall ceafe upon the indi¢tment.
4 E. 4.10. a. and it thall be entred ceffer proceffus upon the in-
ditment. 4 E. 4. 10. 4. And if the prifoner plead and be
acquitted, or plead the king’s pardon and it be allowd, re-
gularly the acquittal or pardon, and the allowance thereof
thall be entred upon the appeal, tho it be fafe to enter it
likewife upon the indi¢tment ; and therefore, if in that cafe
thro the miftake of the clerk there be no entry of ceffes pro-
ceffus upon the indi@tment, and the indi¢tment lying thus
open there be procefs of outlawry made upon the indict-
ment, and the party be outlawd, he hath no remedy but to
bring a writ of error upon the outlawry, and he may af-
fign for error his acquittal upon the appeal, and aver it to
be the fame felony, and upon confeflion of the king’s at-
torney it fhall be reverft. 4 E. 4. 10. 4.

If there be an inquifition before the coroner of murder,
and returned, and likewife an indi&tment for the fame of-
fenfe by the grand inqueft, it is ufual to arraign the pri-
foner upon the indi¢tment, but he may be arraigned upon
both at the {ame time, but if arraigned upon the inditment
only, there ought to be an entry of ceffet proceffus upon the
coroner’s inquelt as to the prifoner, who may otherwife be
outlawd upon it.

Vol. 1I. . LII If
{c) At the fuit of the King.
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If a prifoner be found guilty of murder by the coroner’s
inqueft, and a bill of indi¢tment of murder be againft him
at the {eflions of gaol-delivery for the fam‘e murder, it is ye
fual to arraign him upon the coroner’s inqueft, and not
upon the indictment, and if he be acquit upon that, then
to arraign him upon the bill, and put him to his plea of 4u-
terfoits acquit. .

But to avoid the trouble of a double arraignment and
plea, I'have obferved this courfe. ..

1. If one indi¢tment be of manflaughter, and the other
of murder, then to arraign him of that offenfe, which is
higheft, and {pare the other.

2. If both be of murder, but one 1s mfufficient, as for
the moft part coroners inquells are, then to arraign him
upon the good indi¢tment, and quath the other.

. If both prefentment and indi¢tment be of the fame na-
ture, and both (for inftance) of murder, and both good,
and both returned into court the {fame feflions, I have ufu-
ally arraigned, the prifoner upon both, (fo as they be put upon
the {ame inqueft to be tried,) to avoid the trouble of the
plea of auterfoits acquit ox astaint, and to indorfe his acquit-
tal or attainder upon both prefentments, always directing
the jury to acquit him upon both, if acquitted upon one,
and ¢ converfo.

Now concerning the arraignment of the acceflary, regu-
larly the acceflary fhall not be arraigned, nor put to anfwer
till the principal be attaint by outlawry or confeflion, or be
convit and attaint alfo by judgment upon verdi&t, for it is
ar. offenfe dependent upon the principal, and tho the prin-
cipal be convict, yet if he have his clergy, the acceffary s
diicharged thereby, and fhall not be arraigned. 2 Co. Tnfk.
183. fuper fRat. Weftw' 1. cap. 14. .

But yet the principal and acceffary being indi&ted by one
or {everal indiétments, and both appearing may be ar-
raigned together at the {ame time, (4) and both pleading not

3 guilty

(d) They may be, but not neceffarily mark. See State Tr. Vol 11l p. 465.
mufl, as was laid down for law by C. J. and Sir fohn Hawle’s remarks thereon.
“Pemberion in the trial of count Conings- Srare Tr. Vol. 1V. 2. 199.
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guilty the fame jury. fhall be charged with both, and di-
refted to inquire of both, wig." firft of the principal, and if
they find him guilty, then to inquire of the acceflary. 9 Co.
Rep. 119. a. Lord Sanchar’s cafe 2 Co. Inft. 184. [uper Stat.
Weftm’ 1. cap. 1

But if 4. and B be indi¢ted for murder, 4. as giving the
ftroke, and B. as being prefent, aiding, and abetting, if A
flies, and B. 1s apprehended, B. may be arraigned and tried
before 4. be attainted by outlawry, tho he be principal but
in the {econd degree, for they are both principals, and {o
it was done in the cale of Thady H. 25 ¢ 26 Car. 2. tho
in point of difcretion it is good to try them both together.

If 4. be indifted of high treafon, and B. be indifted for
receiving or comforting him,” or procuring or abetting, (but
not prefent), here it is true they are all principals, but in
as much as B. in cafe of* a felony would have been but ac-
ceflary, and it is poflible that- 4.- may be acquitted of the faclt,
it feems to me, that B. fhall not be put to anfwer of the receit
or procurement till 4. be outlawd, or at leaft jointly with
A. (¢), and in this cafe the fame jury may be charged with
both, and their charge fhall be firft to inquire, whether 4.
were guilty, and if not, then to acquit both 4. and B. and if
4. be found guilty, then that they inquire of B. And in
Somervill's cale 26 Eliz. (f) mentiond before, the 1nqmry
was fuuft of the principal offender, and then of the receiver
or procurer to avoid that inconvenience and awerouf?, that
might happen in cale B. were firft convict of the procure-
ment and receit, and yet poflibly 4. might be acquitted of
the principal fadt.

If the principal do not plead not guikty, but fome other
plea, as in abatement, or in bar, the acceflary fhall not be
put to plead till the plea of the prmapal be determind. ¢ H.
7. 19. b. but if the principal plead not guilty, then the ac-
ceflary, if prefent, fhall be put to plead prefently, and they
may be tried by the {fame inqueft, u fupra.

In

(¢) Yetinlady Lifle’s cafe, SrateTr. trary. Vide fupra, Part 1. p.238. in
Vol. 1V, f.1cs. it was without any soris.

foundation in law pradtifed quite con- (f) 1 Ard. 109.
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In antient time, if the principal made default, and ap-
peard not, the acceflary was not put to anfwer. 44 E. 3.7. b.
Coron. 216. But of later times the acceflary, if he appear,
hath been arraigned and put to plead, but procefs againft
the inquelt, and trial ceafeth till the principal come in or be
attaint by outlawry. 9 H. 4. 2. 4. 7 H. 4. 36. a. Stamf. P.C.
Lib. 1. cap. 49. fol. 46. a.

But the acceflary may pray procefs againit the pr incipal,
& remuntiari juri pro.fe introducto, and his confent makes it
not error. & H.5. 6.b. Coron. 463. and therefore, if the ac-
ceflary be acquitted before the. principal tried, it is agreed,
that it 1s a good acquittal, and by the {fame reafon, if he
were convilt, it is a good convition, yet no judgment thall be
given againft him upon that conviction till the principal tried.

And upon this reafon it is, that if 4. be arrefted or in
prifon for felony, and B. refcue him, or the gaoler fuffer
him voluntarily to efcape, tho this be a diftin& felony in
B. the refcuer, and in the gaoler, that voluntarily {fuffers him
to efcape, for which they may be prefently indi&ed, yet
they fhall not be arraigned or put to anfwer till 4. be con-
victed and attainted by judgment, or outlawd. 1 H.7.6. 4.
1 E.3.16.5. 2 Co.Inf}. 592. fuper flas. de frangentibus prifonam,
for if A. be acquitted upon the inditment, the refcuer or
gaoler fhall be difcharged.

But if 4. be indifted of the felony or not indifed, and
be lawfully imprifond and break the prifon, he may be in-
dited and arraigned for his felony in breaking the prifon
before his convittion of the felony, for which he was com-
mitted. 2 Co. Inff. ubi fupra.

And yet, if after that inditment 4. be arraigned of the
principal felony and acquitted, he may plead that acquuttal
of the principal felony in bar to the indi€tment for the breach
of prifon; vide rasionem fupra, Pars. 1. cap.54. p. 611,

It a capias be awarded againft a felon, and he render him-
felf and plead not guilty, and is ler to bail, and then make
default, a capias ad audiendam juratam fhall iffue, and if
brought in, he fhall be tried upon his plea, but it is {aid
by Scos, that if he had rendred himfelf npon the exigent,

3 and
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and pleaded not guilty; and beeti let to bail till the trial, and
then made default, whereupon an exigens is awarded, and the
felon is brought in upon the éxigent, he fhall plead de novo,
and confequently be arraigned de novo, for by the exigens as
warded the firft iffue is difcontinued. 16 4ffiz. 13.

CHAP XXIX

Concerning the plea of the prifoner upois
bis arraignment, and firfl, of his con-

feflion of the falt charged, and appro-
ving others.

A A 7HEN the prifoner is atraigned, and demanded what
_ he faith to the indi®ment, either he confefleth the
inditnient; ot pleads to it, or ftands mute and will not
anfwer,
The confeflion is éither fimple, or relative in ofder to the
attainmient of {fome other advantage. _

- That which I call a fimple confeflion is, whére the de-
fendant tipon hearing of his indi¢tment without any other
refped confefleth it; this is a conviCtion ; but it is ufual for
the court, efpecially if it be 6ut of clergy, to advife the party
to plead and put himfelf wpon his trial, and not prefently
to record Hiis confeflion; but to admit him to plead. 27 4

Z+ 40 » |
: If it be but an_ extrajudicial confeflion, tho it be in coust;
as where the prifonér freely tells the fall, and demands the
opinion of the court, whether it be felony, tho upon the
fact thus fhewn it appear to be felony, the ¢ourt will not
record his confeflion, but admit him to plead to the felony

~ Vol. 1L M mm Rot,
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wot guilty. 22 Afiz- 71, Staimf. P.C. Lib. IL cap. 51. fol.
142.0.° .

4A confeflion in order to fome pther advantage is either,
where the prifoner confefleth the felony in order to his
clergy, dequoinfra, cap. 44. or where he confeffeth the offenfe;
and appealeth others thereof thereby to become an approver;
and thereupon to obtain his pardon, if he convit them, and
this lets in the whole learning touching approvers and ap-
provement, which I fhall here open in the order that Mr.
Stamford hath gone before me.

1. Of what offenfes a man may be. an approver. 2. In
what fuits. 3. At what time. 4. Before whom. 5. In
what manner. 6. How he fhall be orderd before and af-
ter his appeal. 7. What procefs fhall iffue agdinft the
party appeald. 8. What pleas he fhall have, and how
tried. 9. How proceeded mn. r1o. What judgment fhall
be given for or againft the appellor or appellee. |

Before I come to thefe particulars we are to know, that
it is purely in the difcretion of the court to admit the ap-
prover to appeal or not, or to give him any refpit from
judgment or execution upon his confeflion and approve-
ment, for otherwile it would be in the power of any party
arraigned for felony by becoming an approver to delay
judgment, where (it may be) his appeal is but feigned, for
the admiflion of his appeal or refpit of judgment is but a
matter of grace and dilcretion. 21 H. 6. 34. 5. Coron. 66 {5
67 per omnés juftic usriufque banci. Co. P.C. cap. 56. p. 129,

And therefore this courfe of admitting of approvers hath
been long difufed, and the truth is, that more mifchief hath
come to good men by thefe kind of approvements by falfe
accufations of defperate villains, than benefit to the public
by the difcovery and convicting of real offenders, gaolers for
their own profits often conftraining prifoners to -appeal ho-
neft men, and therefore provifion made againft it by 1 E. 3.
cap. 7.

And upon this reafon it is, that as of later times the ad-
miflion of fuch appeals hath been wholly difufed, {o in
times, when they wete admitted, a great {triltnefs was held

1 ' upon
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upon {uch appeals, as will appear upon the examination of
the enfuing particulars,

I. Therefore touching the offenfes, whereof an approves
ment may be.

It may be only of cap1tal oﬁénfes, as of treafon or fe-
lony, whether they be at common law, or by a&t of par-
liament.

When a prifoner is admitted to be an approver, he is
{worn in court to approve, or rather to dilcover all felonies
and treafons that he knows, and a certain time prefixt, (as
three or four days,) to make his appeal, and a coroner af-
figned to him to receive fuch his appeal and difcovery. 12
E. 4.10.b.

And yet the appeal is not good as an appeal or as an
approvement to compel the parties appealed to anfwer, but
only as to fuch felonies or'treafons, that were comm1tted
by the appellee together with the appellor, and whereof the
appellor ftands indicted in court, and as to other treafons
or felonies, [ than | whereof the appellor {o ftands indiéled, it 1s
10 legal appeal or approvement to put the appellee to anfwer:
. And therefore, if 4. being indicted for robbing of B. and
he appeal C. that he robbed 4. himfelf, this is a void appeal,
and the appellor fhall be executed, and the appellee fhall not
be put to anfwer to it. 25 E. 3.39. (a)

So if he appeal C. as acceflary to the robbery of B. either
before or after, C. fhall not be put to anfwer, for it is not
the {fame felony charged upon 4. but only an acceffary to it.
10 E. 4. 14. a.

So if 4. be indited of felony, and he appeal B. of trea-
fon, B. fhall not be put to anfwer that appeal, but B. being {o
accufed it may be a ground for the juftices in point of dif-
cretion to make B. find fureties for his appearance at the
next {eflions or in the king’s bench, and in the mean time to
be of good behaviour towards the king and his people, as
was done when a perfon, that had abjured for felony,
made {uch an appeal of treafon. M. 19 E.2. Coron. 387.
vde fimilz 21 E. 3. 18. 4. Coron. 449.

IL In

(e¢) N. Edir. of the year books, fil. 82. 2,
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II. In what {uits ‘

Approvement lies not in an appeal of felony, fot the des
lay, that may come thereby to the plaintiff. M. 15 E. 3.
Coron.'113. 2 Ri3.22. b And therefore, if a party be ina
difted of felony, and the prifoner becomes art apptover, if
an appeal for the {ame felony be fued afterwards, all proceed-
ings upon the approvement fhall ftay. 8 H. 5. Coron. 442.

But if 4. be indicted of felony, and he becorhes an ap-
prover, and appeal B. as a companion with him in the {ame
felony, and B. comes in, it feems he may not become an
approver, and appeal C. of the {fame felony, 15 E.3. Coron.
113. Stamf. P.C. Lib. 1L cap.58. fol. 147.4 tho 11 H. 4.
93. b. B.Coron. 34. {eems to be contrary.

If a man be arrefted and imprifond for {ufpicion of fe-
lony, he cannot become an approver, becaufe he is not ins
dilted. Stamf. P.C. Lib.11. cap.55. Co.P.C. cap. 56. p.129.
againft the opinion of Syrange and Hankf. 6 H. 6. Coron. 231,

III. At what time a man fhall become an approver.

After a perfon is abjured for felony, 19 E.2. Coron. 387.
19 E. 3. Ibid. 443. or be outlawd, 21 E. 3. 17. 5. Coron.
452. or otherwife attaint, and hath his clergy 17 E. 3. Co-
ron. 445. he fhall not be admitted to be an approver ; nor
one conviét by verdilt. 19 A. 6. 47. 5. Coron. 8.

If A. be indilted of felony, and plead nor guilsy, and put
himfelf upon the country, and the jury is charged with
him, yet before the evidence fully heard, and the jury gone
from the bar, he may be admitted to be an approver. 12 E,
4. 10.b. 11 H.7.5.b. per omnes juftic: Vide comtra 2 H. 7.
3.4. (b), 9 H.5. Coron. 440.

But if the whole evidence be heard, then he fhall not be
admitted to be an approver. 21 E. 3.18.4. Coron. 449. 2 H.
7.3. fo that it feems much in the difcretion of the court to
admit him to be an approver at any time before verdict

I given,

() In tl.mis cafe the whole evidence before {aid, but there was another excep-
had be¢n given, and the jury gone from tion befides, on which the court laid the
t"¢ bar, which was one reaicn aﬂigne.d greateft {irefs, becaufe they only prayd a
by the court, why they could not admit coroner, but did not acknowledge the

the prifoners to become approvers, fo felony.
that this cafc no way contradills what is
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glven tho after nosr guilty ple'lded 12 E. 4. 10:b. in B. R.
O 11 H7.5. b per ommes ]uﬂzc , which is of greater weight
than the other books.

IV. Before whom a man may ‘becomie an. approver

It may be before the juftices of the king’s bench, or jus
ftices of gaol-delivery, or juftices in eyre, for they may af-
{ign a coroner to the prlfoner to receive his appeal

But it cannot be in inferior courts, as thofe that have

foke and fake, and infangtheft, and utfﬂngtbeﬁ Braét. Lib. 111
cap. 35.

PB%H: in cafe of a royal franchlfe, as a county palatme, ot
the royal franchife of Ely, where the bifhop hath Ju{’uces
and coroners of his own making,’ there a felon may becomé
an approver. 29 E. 3. 42. 4. Coron. 462. in the cafe of Ely.

Neither can a man become:an approver before juftices of
peace, nor oyer and terminer, for they cannot aflign a coro-
ner. 9 H. 4. 1. Coron. 457. 4CoInﬂ 165, 169. Co. P, C. 130

V. The manner of approver, and of the allowance of it.

Before any man fhall be admitted to be an approver he muft

confefs the indi%tment in opencourt, and pray a coroner to
be aﬁigned him, and regularly this is to be done upon his
arraignment before plea pleaded,:itho as hath been faid, his
confeflion hath been fometimes: admitted " after nor guilty
pleaded.” 11 H.7.5.5. 12 E. 4.10. 4. and therefore, if he
hath pleaded before nos guilty, and then prays a coroner
without confefling the felony, the mque{’c {hall be taken,
and if found guilty! he fhall be executed. 2 H.7. 3.4 ad-
judged; and if he hath not pleaded to the country, but
prays a toroner,: and will fayzno more,the fhall have peine
fort U dure; tho the book of 1 H. 5. Corom. 441. be that he
fhall be hanged: -

Upon” confeﬁing the felony and praying a corener to be
aﬁlcned the court doth thefe things. S

. They aflign him a eoroner to take his appeal. 2. They
preﬁ‘c him a time to make his appeal; fometimes three,
fometimes four days. 8 H.5. Coron. 439. 12 E. 4. 10. b
26 Affiz. 19. 3. He fhall be removed out of ftrait cuftody,
~and make his appeal before the coroner, that he may not
Vol IL Nnn have
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have any juft pretenfe to fay, it was by durefs or conftraint
12 E. 3. Coron. 169. and therefore; if upon the coming back
of the approver to the court he wave his appeal, as beirg
made by durefs and againft his will, the coroner fhall be
. examind touching it upon oath; and if he affirm it was
made de bon grée, the appeal fhall ftand, but the approver
thall be hanged. 22 E. 3. Coron.255. 12E.3. Coron. 169.
4. The coroner muft put his appeal mto formn, and when
the prifoner comes back into the court he muft repeat his
appeal, and {hall not be helped by the court or any by-
ftander. 26 4ffiz. 19. and if he mifs in repeating his appeal
in any matter of moment, as the colour of the horfe, &e.
he fhall be hanged, for if he miftake m fuch circumitances,
which muft needs come from his own memory and infor-
mation, it is a fisn it is feigned. §. If he make not his
appeal before the coroner in the time prefixt; he fhall be
hanged, and if he make it and difavow it when he comes
mto the court, he thall upon the examination of the coroner
upon oath be hanged. 6. If he appeal one, who by his
own confeflion is not in the kingdom, he fhall be hanged.
2 E.3. Corom. 153. for he cannot be attaint at his {uit.
7. After his appeal made he fhall have an allowance of 1 4.
per diem by the book of 12 E. 4. 10.b. 26 4ffiz. 19. 8 H.5.
Coron. 439. three half-pence per diem per Britton, and by For
tefene 21 H. 6. 34. b. nothing at all, till he hath convifted the
appellee.

VI Touching procefs upon an appeal by an approver.

It 1s to be known, that altho a coroner cannet receive an
original appeal but of fuch felonies, as are committed in that
county, whereof he is coroner, yet if a felon become an ap-
prover, the eoroner may take an appeal of any felony, the
committed in a forein county. 9 H.5. Coron. 43 7.

Altho it {feems, that book is not law, for he .can appeal
only in the county, where he is indiCted, and he cannot be
indiCted in- one county of a felony committed in another
county, therefore guere librum; it feems it muft be intend-
ed, where 4. is indicted in the county of B. and taken in the
county of C. and there the coroner receives his confeilion

' 1 and
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and appeal, Wthh poflibly he may do without any {pecial
aﬂlgnment reuze officii, as he may take an abjuration of a
priloner in a forelgn county.

But the coroner in that cafe cannot make procefs againit
tire appellee in a forein county. 29 E. 3. 42.4. Coron. 462,
but he may in the {ame county. Samf. P. €. 146. 4. b.

And therefore the bithop of Ely having the royal franchife
of Ely and juftices and coroners of his own; and alfo having
franchife of rerorna brevium in divers hundreds in the county
of Suffolk, and likewife a gaol there, a felon indited and in

prifon at Ely became an approver before the coroner of the
franchxfe of Ely, and appeald one in the bifhop’s gaol in his
hundred in the county of Suffolk, the coroner of Ely cannot
make procefs to the bifhop’s bailiff of his liberty in the
county of Suffolk to bring the appellee to Efy, which is in an-
other county, viz. Cambridgefbire, adjudged 29 E.3. 42. a.
Coron. 462.

At common law it {feems, if an approver appeal parties,
that are demurrant in a forem county; there” could be no
procefs made but in the king’s bench by removing the re-
cord thither by the juftices of gaol-delivery, before ihom the
parties became an approver.

But this is remedied by the ftatute of 28 E. 1. de appel-
latis, whereby power is given to juftices of gao‘-dehvery to
iffue procefs to the theriffs of forein counties to take the
appellees, and bring them before the juftices in that county,
where the appcﬂor is indicted.

If the appellor allege the place, whereof the appellees are,
(as he muft,) and thereupon procefs iffues to the fheriff
of that county, and he return there are no fuch perfons in
his bailiwick, 25 E.3. 42.5. or non funr inventi, 21 H. 6.
34. b. the approver thall have judgment and be executed,
and he thall not be received to {ay they are in another
county, and pray procefs thither. 22 E.3. Coren. 460. for
if he be once found falfe in what he faith, he thall not be

credited i any thing, but his appeal fhall be prefumed un-
true: Vide 21 H.6.34.b. Coron. 456.

If
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If the approver die before his appeal determind, or be
executed for the felony. 21 E.3.18.4. 21 E 3.17. 5 Co-
rom 452. or hath the advantage of his clergy. 3 E. 3. (o
ron. 369. or difavows his appeal and will not profecute it
21 H. 6.34.b. 3 H. 6.50.b. yet procefs fhall be continued
againft the appellee at the king’s {uit, and the appellee, if
he come in, fhall be arraigned, for the appeal was well
commenced, and it ftands, as an inditment, by reafon of
the great prefumption, that a man, that confefleth himfelf
guilty, would not charge another falfly to be companion with
him in the {ame felony. | |

But if the appeal were never well commenced, as if the
appellor were convitted by verdi€t or outlawry, de quibus in-
fra, or if the king pardons the approver after the approves
ment made, and before trial. 47 E.3.16.4. Stamf. P. C.
fol. 149, a. the appellee fhall be difcharged without arraigns
ment at the king’s fuit, or further procefs upon the appeal,
for now the approver having his pardon is fure to efcape,
and therefore fhall not be trufted in his profecution againft
another for the fame felony:, But of thefe matters farther
under the next head. _ ' B

If the appellee be returned unen inventus, the appellor, as
hath been faid, may be executed, but procefs of outlawry
- thall iffue againft the appellee, :as it {feems, not by one capias
and exigent, but by capias, alias, pluries and exigent ; quare.

VIIL. Touching proceedings upon the appeal after ap-
pearance of the appellee. T

He that 1s appeald fhall not be let to bail but in three
cafes. 1. If the approver be dead. ‘2. If the perfon ap-
peald be of good fame. 3. If the appellor wave his appeal.
Weftwd 1. cap. 15. (a). Stamf. P.C. Lib. 1L cap. 18, fol.
74. a. b. ¥ " e

And therefore, if 4. be feverally appeald I;V tWo appro-
vers B. and C. indicted {everally-of feveral felonies, and A
join battle and vanquifh B. yet he fhall not be let;to bail till
the appeal of C.’be determind. 2% E. 3. 42. b,

1 When
(4) 2 Co. Inf?. 188.
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When the appellee comies in he may take. his legal excep-
tions to the infufficiency of the appeal, as that the appe]lor is
not in prifon but at large. 21 E. 3. 18. 4. Coron. 448. 6 H.6.
Coron.23 1. or that the appellor is within age, or above {eventy
years old, or a woman, or maimed,. whereby the appellee
lofeth his trial by battle.. . Stamf. P. C. cap. §8. fol. 147. 0.
or that he 1s a clerk convit, and hath not made his purga-
tion. 17 E. 3.13.4. or that he 1s abjured the tealm. 19
E.2. Coron. 387. or that he was, conviét by verdiét before
he appeald of the fame offenfe: Vide Cp. P. €. cap. 58.

Alfo he may have all thofe exceptions, which an appellee
at the {uit of a lawful perfon either by writ or bill may
have, as that the plaintiff is outlawd for another felmy, or
mn a perfonal altion, but if he hath obtaind his pardon, the
appellee fhall be put to anfwer, as in another appeal. 21

E.3. 17.b. but if the approver be pardond that felony, up-
on which he makes his appeal the appellee thall not be put
to anfwer.sieither at the party’s fuir, nor at the fuit of the
king, 47 E.3.16. a. ubi fupra.

1F the appellee hath no exceptions to ‘the appeal, or to the
difability of the appellor, but pleads to the felony, he may
put himfelf upon trial, either by battle, or by the country

’I‘ouchmg the form of the trial by battle, I fhall make
no long narrative at this time, becaufe it is an unufual trial
at this day, and befides, it will come more aptly in another

lace.

~ If when battle is Jomd they come to the combat, and
the appellee be vanqu]ihed, it is an attainder of the appel-
lee, and the appellor fhall have the benefic of the king’s’
grace and a pardon ranguans ex meriso jifbitic.

But if the approver appeal feveral perfons, and they feve-
rally join battle, the appellor fhall not have his pardon eill
he vanquith them all {ucceffively, for if he be 1 vanquifhed
by the laft, or difavow his appeal againft the laft, he {hall
be executed. 41 E. 3. Coron. 8. 21 H. 6. 34.b. Coron. 4%6.

And note, that, if in the field when they come to bartle,
the appellor difavow his appeal, the approver {hall be exe-
cuted, and the appellee deliverd without being arraigned ac

Vol IL Qoo
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the king’s fuit, for his difavowing in the field is quaf a trial
of the fall. 21 H. 6. 34.b. Coron. 456. Stamf. P.C. 148. 4. b.

But if before the deraigning of battle the approver dif-
avow his appeal, the approver fhall be hanged, ‘but the ap-.
pellee thall be put to anfwer at the king’s {uit, for it may
be the king hath other evidence befides the approver to con=
vi&t him. S

. If 4. becontes approver, and appeals B. C. and D. of the
{ame felony; and n his combat with B. becomes recreant,
B. fhall be difcharged, but the appeal fhall ftand againft C.
and D. 41 E. 3. Coron. 98,

If three be indifted for the {ame felony, and they become
approvers, and the appellee joins battle with them all, he fhall
perform it feverally, but it he vanquifh one of the appel-
lants, he is thereby acquitted againft all the reft, and the ap-
provers fhall be executed, and the appellee deliverd. 7 E.3.
2. 4.

But if the appeal be of feveral felonies, tho he vanquifh
one appellant, he muft fight {ucceflively with the reft. 19
H. 6. 35.4. 47 E. 3. 5. a. for the charges are {everal by the
{everal appellants.

If the appellee put himfelf upon trial per patriam, the ap=
prover fhall be {worn as well to the petit jury upon the
trial, when he gives his evidence, as well as make a general
oath at the time of his firft becoming approver, and hence
he 1s called probator, (quod tamen quere, becaufe he is a per=
{fon convidt,) {o that altho he were a partner in the offenfe,
and tho he ftand indifted of it, and tho he be convicted
by his confeflion, yet he is admitted a witnefs upon his
own accufation or appeal, and the reafon is, becaufe he
accufeth himfelf by his confeflion, as well as he doth the
appellee by his appeal, and therefore gains a probable credis
- bility of his teftimony.

And therefore P. 19 Fac. in the flar-chamber, Noye’s Rep.
P 154. in Sir Percy Cresby’s cafe, one defendant, that accu-
feth not him{elf, is not admitted as a witnefs to convi&t his
companion, but if he accufe himfelf, he is a witnefs againit
his companion.

I But
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But this teﬂimony or evidence is not conclufive to the
jury, for the jury may confider as well the credibility or
not credlblhty of the W1tnefs, as the matter he {wears. -

And altho it feems it is now no plea for the appellee to {avy,
he is boni nominis &5 fame, O in franco plegio T in afi fd a’omzm
regis, 5 habet dominum, qui ipfum advocet, as it was in Brac-
ton’s time, it 1s good evidence for the prifoner, if there be
no other ev1dence againft him but the teftimony of the ap-
prover; and therefore, if the appellor die, yet the king may
proceed with the appeal, becaufe tho he cannot have the
teftimony of the approver himfelf, yet there may be other
evidence of the faét.

But yet, when the approver is dead after his appeal, and
before trial, the party is bailable, becaufe much of the evi-
dence, which may conduce to the conviction, namely the
oath of the approver, is loft, and {o lefs probablhty of his
convic¢tion.

If the approver be vanquithed and kild upon the place in
the battle, or if the appellee be acquitted by verdilt, yet a
judgment muft be entred upon his confefﬁon, for h1s bare
confeflion of the felony is a convition, it is true, but not
an attainder till judgment given, quod fufpendasur per collum,
which is not prefently entred upon his becoming approver,
but when either by trial, or for any other caufe before
thewn, the court thinks not fit to {pare his execution.

And on the other fide, if the appellee be convilt by vers
dict or battle, or {lain upon the field, yet judgment muft be
given, quod [ulpendatur per collum. 2 B 3. Fudgement 225.
And in that cale, altho the life of the approver is faved,
yet he fhall be banifhed, unlefs he obtain the king’s pardon.
Stamf. P. C. Lib. 1I. cap. 52. lord Coke P.C. cap. 56. {aith he
fhall have a pardon ex debito juftitie. And thus far cons
cerhing approvers.

I fhould now confider the bufinefs of abjuration, which is
always accompanied with a confeffion of the felony .before
the coroner, but becaufe that was a kind of appendant to
{anctuary, Wthh is wholly and ﬁnally taken away by the

ftatute of 21 Fac. eap. 28. I fhall not incumber myfelf with
that bufinefs. CHAP
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CHAD XXX
Concerning the pleas of the prifoner upon

his arraignment; and firft , concerning
pleas in abatement of the indi¢tment.

i HE prifoner upon his arraignment eitlier confefleth,
or pleads, or ftands mute; the firlt of thefe is dif-

patched in the former chapter, the {fecond matter comes now
to be confiderd, viz. his pleas upon his arraignment.

Pleas upon the arraignment are of four forts.

1. Pleas that are declinatory of his trial, and fuch were an-
tiently the plea of privilege of fanGtuary, and the plea of clergy ;
the former is taken away by the ftatute of 21 Fac. cap. 22.
the latter ftands {till in force; but becaufe for the moft part
that benefit is claimed after ‘conviction, and rarely before, I
{hall refer the whole bufinefs of clergy to a diftinét exami-
nation, after I have done with the conviction of the pri-
{oner. :

2. Pleas in abatement of the indi&ment.

3. Pleas in bar of the indi@ment.

4+ Pleas to the matter of the inditment, viz. Noz guilty.

Now as to pleas in abatement of the indi€tment they are
of thefe kinds.

L Such defelts as arife upon the indiCment itfelf, and
the infufficiency of it, which hath been at large confiderd
in the 24th chapter; if any {uch exception be taken by the
prifoner, he tmay pray counfel to be afligned to him to ma-
nage his exceptions and take more; but he fhall not have a
copy of the indi€tment (4) from the court, but he and the
counfel afligned may have gyer of the indiGtment, and prefs
their exceptions upon it.

I But
(4) But now by 77773, cap.5. in all the prifoner fhall have 2 copy of the in-

cafes of treafon, which works corruption di&ment,
of blood, or of mifprifion of fuch ticafon,
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 Butit is rare to take any exceptions to indiCtmients bes

fore conviltion, unlefs upon indi@tments removed into the
king’s bench by certiorari, which the court may in difs
cretion hear or not hear, but remand the prifoner and in-
diltment.

And the reafons, why they are not taken in the country
before conviltion are, 1. Becaufe he may have the {fanie ad-
vantage of the exceptions after his trial and before judg-
ment, as before trial. (¥) And 2. Becaufe if the exceptions
appear material, the court can quath that indi¢tment, and
diret a new bill to be fent out to the grand jury, wherein
thefe faults may be amended, and the prifoner arraigned de
#novo.

II. Such defe@s as are in matters of falt, as mifnofmer,
or falfe addition of the prifoner.

As to the plea of mifnofmer: In appeals or altions betweert
party and party, or in indi¢tments, if the defendant plead
mifnofmer, he muft be careful, that he conclude not himfelf
by the manner of his pleading.

Therefore, where dlan Gerard was committed upon a ca-
pias n felony, the pleading was & fatim ductus ad barram
in proprid perfond, & quefitus quomods [e velit inde acquictare
(Ratim dicit, qudd ipfe habet nomen Johannis Allen, &7 non A-
lani Gerard, and pleads over to the felony not guilty, and the
king’s attorney replied, that sempore indictamenti prediéti fuis
& adbuc eft cognitus tam per nomen Alani Gerard, quam per
nomen Johannis Allen, & qudd culpabilis eft de felow’ ec. Et
hoc petit quod inquiratur per patriam, (Ic. ideo venit inde jurasa,
&7 predittus Alanus Gerard per nomen Johannis Allen traditur
in balliwm: Vide 6 H.7.7. a. ‘

In an appeal or other action at the fuit of the party mif-
#ofmer is a good plea. ~

Vol. II.

(*) But now by 7 W, cap. 3. no in-
ditment for high treafon, whereby any
corruption of blood may be made, or for
mifprifion of fuch treafon, nor any pro-
cefs or return thereupon fhall be quafh-
ed for mifwriting, mif-fpelling, falfe or
improper Latin, unlefs exception be ta-

Ppp If

ken in court before any evidence given
upon fuch indi€ment, nor fhall any fuch
mif-writing, &¢. be any caufe to arreft
judgment after conviétion, but fuch judg-
ment may neverthelefs be reverfed upon
writ of error, as if this at had never
been made.
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If the defendant in an appeal or indiGtment plead mifnof-
mer of his firname, the plaintff or king may aver, gue co-
nus per un nofme O lamre. 1 H.7. 29. a. «
~ But in an appeal or action at the {uit of the party, if
mifnofmer be pleaded of the chriftian name, the plaintiff muft
take iffue, and cannot plead conus per lun nofme & lausre.
1H.7.29.,4 21E.3.47.b.

In an indi%ment of felony if the prifoner plead mifuof-
mer of his chriftian name, fome books hold it a good plea.
11 H. 4. 41.b. Mifnofmer 18.. Stamf.P.C. Lib.3. cap. 18. fol.
~ 181. 4. but other books of greater and later authority be to
* the contrary. 1 H.5. 5.b. Mifnofmer 9. Coron.274. 3 H.6.
26. a. (b), B. Mifnofmer 6. per Rolf. ' |

It {eems by the cafe of Gerard before cited, which was
a record of a plea in the time of E. 4. tho the defendant
may plead mifnofmer of his chriftian name, yet the king may
aver conus per I un nofme & lautre, tho it be otherwife in an
appeal, but in all cafes of pleading mifnofmer, he muft plead
over to the felony: Vide Dy. 88.4.b. 21 E. 4.71. 2. b.

~But;, as hath been before {aid, there is little advantage
comes by thefe pleas to the prifoner upon thefe reafons;
1. Becaufe, if this exception be taken in the country at the
gaol-delivery, the court may allow the exception, and di-
ret a new bill according to what the prifoner fays his true
name or addition is, for, as has been faid, whofoever pleads
mifnomer or a falle addition muft give himfelf the true
name and true addition by his plea, and that will be con-
clufive to him. . -
- 2. Becaude this plea of mifnofmer or untrue addition fhall be
always tried by the {ame inqueft, that is to pafs upon the
prifoner, and 1s ready at the bar, and at common law
fhould never be {ent to be tried in a forein county. 34 H. 6.
50.4. 1E. 4.3.a. tho the book of 5 E. 4.2.4. as to the
addition of place be contrary.
2 ‘ : But

(?) The cafe in 1 H.5. 5.b. was a 26. 4. it was not the point of the cafe,
mifnofmer of the firname, and in the but only faid ebiter arguendo; and Ge-
abridgment of that cafe, by Firzh. Coron. rard’s cafe is to the contrary. See alfo
274. there is a quere added, guere i Layer's cafe, State Tr. Vol V1. p. 231.
Joit en nofine de buptifine, and in 3 H. .
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But however in all cafes of indi®ments of felony, tho the
plea in itfelf were a forein plea, and triable in another
county, yet by the ftatute of 22 H.8. cap. 1 4. (continued by
28 H. 8. ¢ap. 1. made perpetual by the ftatute of 32 H. 8.
cap. 3.) all forem pleas fhall be tried by a jury of the {fame
county, where the party is indilted, but that ftatute extends
not to treafon, nor to an appeal of felony, but 32 H.8.
cap: 2. extends to appeals of felony, but not to an indi&ment
of treafon, {o that forein pleas in cafe of indi@ments of
treafon ftand as they did at common law. Co. P.C. p. 27.

And note, that regularly in all pleas, whether to the
writ or in bar, by matter of record or by matter of fa&, or
both, if the plea do not confefs the felony, as the plea of a
pardon in cale of an indi€tment, or a relesfe in cafe of an
appeal, tho his plea be found acamﬂ him by iffue tried or
adjudged againtt him by the court, yet he fhall not be con-
vitted thereupon, but plead over to the felony nor guilty, as
well upon an indi¢tment, as upon an, appeal, and this i
favorem vite, 22 E. 4. 39. per cur. 9 H. 4. 1. 5.

III. A third fort of pleas in abatement by matter debors is
matter of record.

If 4. be indi&ted of the murder of B. and there 1s another
inditment afterwards taken of the {ame death againft the
fame perfon, and he is arraxgned upon the fecond indi-
ment, becaule it is the king’s fuit the fecond thall not a-
bate, yet ufually the juftices quath the other by judgment.

Yet nota the comimon courfe to prefer a new indiétment
of murder to the grand jury, altho an 1*1qL11{1L10n of murder
be returned by the coroner, and if the coroner’s inquifition
be infufficient indeed, it fhall be quathed, but if {ufficient,
it is ufual to arraign the prlfoner upon both indictments,
and an acquittal upon one thall be upon both, and this is
done, becaufe otherwife the coroner’s inqueft will fland as a
charge on record againft the prifoner, tho acqmtted upon
the indiétment, and procefs of outlawry will iffue there-
upon.

So it is the conftant ufe at this day to. prefer two indiét-
merits upon the {ame killing againtt the fame p\.rfon, one

of
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of murder, and the other of manflaughter upon the ftatute of
1 Fac. for ftabbing, and the prifoner arraigned upon both
pleads to both, and the jury charged with both, viz. that if
they find him guilty of both indiltments, to return it {o, if
not guilty of murder, yet to inquire, whether guilty upon
the other indi¢tment.

If a duke, or an earl, or baron be indiCted by a common
name of 3. S. miles, or . S. armiger, he may plead the mif-
nofmer to the inditment, viz. that he is a duke, or an earl,
or baron, or peer of the realm, nient nofme, c. becaufe
that title is part of his name, and intitles him.to be tried
by his peers, but then he muft thew forth a writ teftifying
it upon his plea pleaded, becaufe it is but dilatory, and
fhall not be tried by the country, but by the record 35 H. 6.
46. a. per Fortefeue. 6 Co. Rep. 53.a. countels of Rutland’s
cale, per curiam.

And thus far touching dilatory pleas.

CHAP XXXL

Concerning pleas in bar of an indiltment of
felony or treafon, and firft, of auterfoits
acquit,

, ‘PLeas in bar of the indi®ment of felony or treafon are
of two kinds, wiz. 1. Such as are purely matters of re-
cord, or 2. Such as are mixr, partly confifting of matters
of record, partly of matters of fact.
Of the former fort are the pleas of pardons, either ge-
neral by a&t of parliament, or fpecial by the king’s charter.
But becaufe the bufinefs of pardons is not only a large
title and full of variety, but is alfo applicable to all offen-
2 fes

_—
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fes criminal, whether the party be indicted or not indicted,
or whether conv1€’ced or attainted, outlawd, or put in exi-
gent, 1 fhall referve the difcufion of pardons towards the
end of this book.

Of the latter {ort are many pleas confifting of matters
of record, and alfo matters of falt. And they are of thefe
forts prlnmpally

1. Auterfoits acquis of the {fame felony.

2. Auterfoits astaint or convick of the {ame felony.

3. Auterfoits attains of another felony.

4. Auterfoits convitt of another felony and had his clergy.

Now as to the plea. of auterfoits acquir, (as allo auserfoiss
astaint de mefme felony ou treafon,) it confifts of two kinds of
matters. 1. Matter of record, namely the former indilt-
ment and acqmttal and before what juftices, and in what
manner, vig. by verdi®t or otherwile; and 2. Matter of
fa&, namely, that the prifoner 1s the fame perfon, that was
acquitted, that the falt is the {fame of which he was ac-
quitted, and whereof he is now indifted. This plea, tho
the prifoner miniftreth rudely, yet counfel fhall be afligned
to him to put his plea in due form, becaufe it is a {pecial

lea.
g Mr. Stamford tells us, that the prifoner need not have the
record of his acquittal in poz'g'ne, becaufe the plea is not di=
latory, but in bar, (and {o in the other cafe of auterfoits ar-
taint, as it feems,) according to the difference taken by
Frowick. 21 H.7. 9. a.

But if that thould be law, it were in the power of every
prifoner to delay his tru], as he pleafeth, by pleading au-
terfoits acquit or attaint in another court, and fo to put the
king to reply nul tiel record, and then day given over to the
next gaol-delivery to have the record, and to remove it by
certiorari nto the king’s bench, 1if the trial be there, or the
tenor of it by certiorari into chancery, and by mitsimus into
the court, where the trial is.

For regularly, if a record be pleaded in bar, or declared
upon in the {ame court, the other party fhall not plead nul
tiel record, but have oper of the record; but if it be in an-

Vol. II. Qqgq ~ other
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other court, he thall plead nul riel rvecord, and a day given
to procure the certificate of the record, or the tenor thereof.
sH.-.24.a.b.

But it feems, that for the avoiding of falfe pleas and fur-
mifes and to bring offenders to {peedy trial in capital cau-
{es the prifoner muft thew the record of his acquittal, or
vouch it in the fame court one of thefe ways.

1. By removing the tenor of the record of his acquittal
into chancery by certiorari, and having it in poigne, or {ent
to the juftices by mistimus [ub pede figilli, and thus the prifo-
ner pleading auterfoits acquit Thewed the record of his acquit-
tal fub pede figilli. 2 E. 3. 26.b. Coron. 150.

2. Or elfe if he be arraigned in the king’s bench upon
an indi¢tment removed, or found before them, and were
formerly acquitted of the fame felony, either before juftices
of peace or gaol-delivery, the court will give him a writ of
certiorari to remove the record before them, and refpit his
plea till he can remove his acquittal mnto the court, that {o
he may form his plea upon it, for the record is part of his
plea, and thus it was done. 20 E. 2. Coron.232. and there-
upon his plea i1s put into form {fetting out the record in
certain, Er boc vocat recordum acquietancic predifte coram ipfo
rege hic ad mandatum domini regis miffum & coram ipfo rege re-
manens, and thus it 1s pleaded in 2 E. 4. in Hodfow's cale,
who was arraigned in the king’s bench for murder, and
pleaded an acquittal before the juftices of peace in Lincoln-
fhire. :

_ But it 1s to be obferved, that the record muft be removed
by writ, for altho the king’s bench may take an indi@ment
or other record of the juftices of peace propriis manibus ,
where it 1s to be proceeded on for the king, yet they cannot
take a record of an acquittal to ferve the prifoner’s plea
without writ. 8 E. 4. 18.5. 3 E.3. B. Coron.218.

. It a man pleads auterfoiss acquit de mefme felonie, and vouch
the record, the court may examine proof, that it is the {fame
felony, and thereupon allow it without any folemn confeflion
by the king’s attorney, 26 Afiz. 15. But the fafeft way is
the confetlion of the king’s attorney, or an inqueft charged

3 to
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to inquire, whether it be the fame fact: Pide R. Emrics
385. a. his plea allowd by the teftimony of the juftices of
peace, before whom he was acquit, ideo confideratum eft, quid
pradicius B, de felonia predicta fir quietus 7 eat inde fine die.

3. If the prifoner be indifted and arraigned in the coun-
try before juftices of gaol-delivery, <. and the prifoner
pleads auterfoits acquit of the fame felony before the fame
juftices in that county, or other juftices of the fame county,
that were before them, then he concludes his plea, Er hoc
vocat recordum acquictancie predicte coram prefatis jufticiariss at
fuch a gaol-delivery; and if it be in the king’s bench, he
mentions the term and roll, and thus is the plea in 13 E. 4.
Clud’s cale in the king’s bench.

So that the prifoner, tho he do not fhew the record fub
pede figilli, yet he muft plead it certain, and have the record
in court, and remove it thither, if it be not in the {ame
court, and not expelt till mul tiel vecord be pleaded, for it is
part of the prifoner’s plea, tho the court may favour him
with time to procure the removal of the record.

Now the matter of fall of his plea confifts in his avers
ment, that he is the fame perfon, and that the felony,
whereof he was acquitted, is the fame whereof he is indiét-
ed, which is iffuable, and the king’s attorney may take iffue
upon it, or confefs it, if it be true, and then thereupon
judgment fhall be entred, qudd ear fine die, or the court may
examine proofs and allow it. 26 4ffiz. 15.

But it s to be known, that there muft not only be an
acquittal by verdi€t, but a judgment thereupon, guod eat
fine die, for the bare verdi&t of his former acquittal 1s not a
{ufficient bar without a judgment pleaded alfo, tho the ac-
quittal regularly is a warrant for entry of the judgment at
any time after.

And.note alfo, that a former acquittal by judgment is
not only a bar of a new indictment for the fame oftenfe, but
if the party be outlawd upon that new indi%tment, he may
aflign his former acquittal for error in that outlawry, and
reverfe it for that caufe, and in that cafe the judgment is
not only for the reverfal of the outlawry, but alfo farther

quod
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quod ipfe tam de indiGtamento de morte & murdro predict .
quam de utlegaria predictd eat fine die, and fuch 1is the judg-
ment in Clud’s cale 14 E. 4. where that error is afligned to
1everfe the outlawry. | )

Now for the full declaration of this plea thefe things are
confiderable. 1. What fhall be faid the fame felony,
whereof the party was acquitted. 2. What manner of ac-
quittal there muft be to make it a bar. 3. In what fuits
auterfoiss acquit is a plea.

I. As to the firft of thefe.

If 4 and B. be indicted as principals in robbing or kil-
ling of D. and B. be convi&, as principal, and 4. be ac-
quitted, if after this 4. be indifted, as acceflary after the
facl, this former acquittal, as principal, s no bar, for it is
another offenfe. 27 4ffizx. 10. Coron.200. 8 H.5.6.b. Coron.
463. Stamf. P.C. fol. 105. a.

But if 4. be indited, as acceflary before the fa&t, he may
(as 1t is held,) plead auserfoits acquit, as principal, becaufe 1t
is in effet the {fame offenfe. 2 E.3.26.5. Coron. 150, 282.
but antiently the law was otherwife. 8 E.2. Corom. 424.
Linere Kant'.

If 4. be indited in the county of B. for the murder of
C. and it be fuppofed, that the murder was committed
1 Martii 17 Car. and he be acquitted, and after indifted a-
gain in the {ame county, {uppofing the murder 21 Car. yet
notwithftanding that variance he may plead auterfoits acquis,
and aver it to be the fame felony, for the day is not mate-
rial, and befides the death is of a perfon certain, who can
be but once kild. 3 Affix-15. 25 E.3. Coron.136. 22 Al-
Sz 55

And the {ame law {feems to be in an indi@ment of rob-
bery, tho it is poflible {everal robberies may be committed
at feveral days, for ftill it lies in averment, that it is the
fame notwithftanding the variance.

If a man be indifted for the robbery or murder of Fohn
a Stiles and acquitted, and after indicted for the robbery cr
murder of Fobn a Nokes, yet he may plead auterfoits acqu.t,
and aver it to be the fame perfon notwithftanding the va-
’ 3 riance
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riance in the firname, for a man may have divers firnames,
and he may aver, que conus per 'un nofme & Lausre. 26 Affiz.
15 Coron. 130. 11 H.4.41. 4.

If 4. be indited in the county of B. for a robbery or o=
ther felony {fuppofed to be done at D. in the county of B.
and be acquitted, and be afterwards indicted for a robbery
upon the fame perfon in the county of B. but at another
vill, yet he hall-plead auterfoits acquit notwithftanding the
variance of the vill, and may aver it to be the {ame; but if
he be afterwards mdl&ed in the county of €. for a robbery
{uppofed to be committed in the fame county of C. (as 1t
mutt be,) he fhall never plead auterfoirs acquit of the fame
robbery in the county. of B. for the JLIP(ICES in the county of
B. can only inquire touching a felony!in ‘that county, and
therefore it can never be averred to bethé: fame buc it s
faid, that it is otherwife in an appeal. 4 H.7. 5. 4.

And therefore the book of 41 Affiz. 9. where an acqulttal
pleaded in a forein county was allowd, muft be intended ‘of
an indi¢tment removed out of that county, where he was
firft indi&ed and acquitted. .

If 4 rob B. in the county of C. and cdrry the goods into
the count:y of D. tho he cannot be indifted of 1obbery in
the county of D. yet he may be indifted of latciny in the:
county of D. becaufe the goods were ecarried thither; but
{uppofe he be acquttted of larcmy in the county of D. yet
that acquittal is'no bar to an indi¢tment of robbery in the
county of €. becaufe it 1s another offenfe.

Nay it {feems, it is no bar'to.an indiCkment of larciny in
the county of C. for tho he be acqultted mn D. it may be;
becaufe the goods were never brought into that county, and
{o'the felony in C. may not bé in queftion, neither can the
grand inqueft or petit jury in the county of D. take netice
of any felony committed 1n.the county of €. and {o the fe-
lony 1 C. is a diftin&t felony from that contamd in the ins
di%ment in D. |

If A commit a burglary in the county of B: and likewife
at the {fame time fleal goods out of the houfe, if he be in-
di&ted of larcmy for the goods and acquitted, yet he may be.
indifted for the burclary notwithftanding the acquittal.

Vol. 1L Rrr And
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. And ¢ converfo, if indited for the burglary and acquit-
ted, yet he may be indiCted of the larciny, for they are fe-
veral offenfes, tho committed at the {ame time. And bur-
glary may be where there is no larciny, and larciny may be
where there 1s no burglary.

Thus it hath happend, that a man acquitted for ftealing
the horf{e hath yet been arraigned and convict for flealing
the {addle, tho both were done at the fame time.

But if a man be acquit generally upon an inditment of
murder; auterfoits acquit is a good plea to an indictment of
manflaughter of the {ame perfon, or ¢ converfo, if he be in-
dited of manflaughter, and be acquit, he thall not be in-
di¢ted for the fame death, as murder, for they differ only
in degree, and the fa&t is the fame. 4 Co. Rep. 46. 5. Hol-
croft’s cale per cur’, and upon the fame reafon auserfoits ac-
quit upon an indi¢tment of murder is a good bar to an in-
di¢tment of petit treafon, and ¢ converfo.

IL. As to the {fecond what manner of acquittal is a good plea.

It muft be an acquittal upon trial either by verdiét or

battle.
- And therefore, if 4. be accufed and committed for fe-
lony, but no bill preferred, or ignoramus found, {o that at
the end of the {eflions he 1s quit by proclamation, and de-
liverd, yet he may be afterwards indicted, for he is not /-
gitimo modo acquietatus.

If 4. be affaulted upon the highway, or in his houfe by

thieves or burglars to rob him, and he kill one of the
thieves, which is no felony in law, and this matter be {pe-
cially found by the coroner’s inqueft, or the grand inqueft,
whereupon he is difcharged, yet he may be indicted de novo
feven years afterward for murder or manflaughter, and can-
not plead the acquittal by the grand inqueft.
- But if he had been indited generally of murder or man-
flaughter, and plead to it nor guilty, and this {pecial matter
had been found by the petit jury, and thereupon judgment
given, qud eat fine die, if he be afterwards indicted for the
fame falt, he may plead auterfoits acquis. Crompr. fol. 28. a.
Bull's cale 26 Eliz. :

1 Therefore;
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Therefore it 15 no prudence to have the matter n any
cafe found fpecially by the grand inqueft or coroner’s in-
queft, tho the fact being truly found by them amounts not
to felony, as in the cafe before; and fo per infortunium, or
[fe defendendo.

It 4. be indilted for felony;, and be erronioufly ac cquit by
the miftaken direCtion of the judge, as for that the felony
was not committed the day mentiond in, the inditment, yet
that miftake lies not in averment, bur to another indi@-
ment fetting the day righc he miay plead auserfoits acquit.
2 Co. Inft. 318.

If A be indicted of murder or othet felony, and plead
non culp. and a fpec1al verdi&t found, and the court do er-
ronioufly adjudge it to be no felony, yet as long as that
judgment ftands unreverft by writ of error, if the prifoner
be indited de movo, he may plead auterfoits arguis and {hall
be difcharged : wide 9 H. 5. 2. 5. for it is'the king’s own {uit;
“and tho the error appear, and regularly the judgment a:
gainft the king is falvo jure regis, yet it is otherwife in cafe
of life.

But if the judgment be reverft the party may be indicted
de novo; quere, whether in that cafe upon the reverfal upon
the point of the verdi€t the party fhall not be executed, for
the ]udge a que Thould have given that judgment, but it
{eems in favorem vite he fhall be arraigned de novo, for pofz
{ibly he hath other matter for his defenfe. '

If at common law 4. had committed murder, and had
been arraigned within the year upon an indi¢tment, and had
been acquitted, tho this arraignment fhould not have been;
yet it ftands as 4 good acquittal pleadable to another indidk:
ment or appeal : vide 8 H. 5. 6.b. Coron. 463. 16 E. 4. 11.4.

A. was indifted for the murder of B. by pot{oning, and the
indi¢tment runs, quod B. fidem adbibens perfuafioni dicti A. ne-
[eiens predictum potums cum veneno fore intoxicasum recepis L
bibit, per quod predictus B. immediate poft receptionem venent
predicti obiit ; but it 1s not alleged, quod venenum predictum
recepit & bibir ; upon this he was arraigned and acquitted,
and had judgment, quod eat fine dze Afterwards he was ;}HE

dicker
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di¢ted again for the fame offenfe, and pleaded auzer foits acs
uit, and fhewd the record in certain, and pleaded over to
the felony and murder not guilsy.

It was refolved . That the indi@tment was infufficient
for this caufe. That in this cale awierfoits acquir was
no plea, becaufe the indi¢tment idlelf was infufficient, for
1t containd not any matter of felony. 3. And fo he 1s not
legitimo modo acquictatus, and {o the difference is between
this cafe and thofe above of an erronious judgment;, for here
the foundation itfelf, namely the indi¢ment containd no
felony. 4. But if the error be only in the procefs in an ap-
peal or indi¢tment, and yet the prifoner appear and plead
not guilty and be acquit, this acquittal is pleadable 19 E. 3.
Coron. 444. 5. But if he had been attainted upon this infuf-
ficient inditment and judgment given, he fhould not have
been auterfoits arraigne upon a new indi¢tment for the fame
offenfe, unlefs the former judgment had been firft reverfed.
6. But auterfoits convitt or auterfoits acquit by verdi&t, &e..
1S NO plea, unlefs judgment be given upon the convition or
acquittal in any cafe, 4 Co. Rep. 44, 45. Vauxe’s cafe.

And the true reafon of this judgment is rightly given by
my lord Coke P. C.214. becaule the judgment upon the ac=
quittal is only, gud eat fine die, which may be upon the de-
fect in the indi¢tment, which the judges are bound to look
into, and it fhall be i ppofed, that it was given upon that
defe&, and not upon the verdi&, for the judgment is the
{fame i both, but the judgment upon a convittion is, quod
Jufpendarur, which is all the judgment that can be given.

But in the cafe of the {pecial verdit above, where an er-
ronious judgment of acquittal is given, yet it is conclufive
to the king till the Judoment be reverfed by error, for the
Judvment could be only glven upon the verdi&, the indiét-
ment being {ufficient, and {o is the diverfity. |

And note cenera]ly, that where auserfoits acquit or atvains
is pleaded, vet in favorem vite he fhall plead over to the fe-
lony, and be tried for the fame, tho his {pecial plea be
found or adjudged againft him, Vauxe's cale, wbi [upra, &

22 E. 4.39. b. _ |
1 | III. The
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III. The third general is where, and in what {uits auzer-
foits acquit 1s a good plea.

If 4. be appeald of murder of B. by C. as {fon and heir

of B. and 15 acquitted, and 1n truth C. was not the heir, but
D. and thereupon D. brings an appeal, this auterfoits acquit
is no plea, becaufe not brought by the right party. 21 H. 6.
28. b. neither is it a bar to the king, but he may be indifted
notwithftanding that acquittal, or if D. be nonfuit in his
new appeal, he may be arraigned upon that appeal at the
king’s fuit. 21 H. 6. 28. b.
- If an appeal of murder or robbery be brought by 4. a-
gamf’c B. and B. is thereupon acquit by verd1& regularly
this is a good bar to an indi¢tment preferd by the king for
the {fame robbery or murder both at common law and at
this day.

But an acquittal by battle upon an appeal 1s held to be
no bar to an inditment for the {ame offenfe: wvide Stamf.
P.C. Lib. 1L cap.36. p.106.b. (%)

And at common law, if 4. had been arraigned upon an
indi&ment for murder or robbery, tho within the year, if
an appeal be after brought for the {fame crime auterfoirs ac-
quiz upon the indi¢tment had been a good bar to the ap-
peal. 16E. 4. 11. a

And therefore the juftices at common law would rarely
arraign a prifoner upon an indi¢tment, efpecially for mur-
der within the year after the death in “favour of the appeal.
22 E. 4. Coron. 44. unlefs the appellant had been an infant
32 H. 6. Coron. 278 & 279. or the evidence had been very
pregnant. 21 H. 6. 28. 5.
~ But now by the ftatute of 3 H.7. ¢gp. 1. in cafe of mur-
der or manflaughter the juftices fhall proceed to arraign the
prifoner upon an indi¢tment, tho within the year; and if
the prmcxpal or acceflary be acquitted or attainted within

Vol. 1 S{{ the

(*) The rcafon affigned for this by acquit by battle, he fhall go quit not only
Stamford is, becaufc trial by battle does againft the a nclhms, but z2ifo from the
not lic againft the king, wherefore he fuit of the kmg, quia per koc purgat in-
fhall not be bound by fuch trial, yet wocentiam juam verfus omnes, ac fi fe po~
Stamford makes a quere of thls, for weret fuper patriam, & pmrm oInBInG
Bratl. Lib 111 ¢zt 19. §. 8. is exprels  igfum acquietaverir.
to the contrary, fmd fay< that if he be
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the year and day, yet this fhall be no bar to an appeal a-
gainft them, as if there had been no fuch acquittal, and
therefore tho upon the indictment the offenders be acquit
within the year, the court ought not to difcharge them, but
at difcretion to bail or commit them, till the year and day
be paft, vide le ffasure. '

So that by this ftatute auserfoits acquis or attaint upon an
indi¢%ment of murder or manflaughter is no bar of an ap-
peal for the {fame death, tho on the other fide auterfoits ac-
quit or attaint upon an appeal ftands fhll a good bar to an in-
di¢tment for the fame murder or manflaughter. ~ Stamf. P. C.
ubi fupra. 4 Co. Rep. 40. a. Darley’s cafe. '

But auterfoits convit of murder or manflaughter, and had
his clergy upon an indi®ment is a good bar to an appeal
notwithftanding this ftatute, for indeed the ftatute itfelf
hath this exception, the benefit of clergy not being had, 4 Co.
Rep. 45.b. Wigg's cale, and this, tho an appeal were de-
pending, whereunto the prifoner had not pleaded at the
time of his acquittal. 4 Co. Rep. 45. b. Holeroft’s cale. ,

But the cafe of other appeals, as of robbery, rape, {7¢.
are not within this flatute, and therefore auserfoits acquis
upon an indi¢tment within the year ftands as at common
law a good bar to an appeal of robbery, or any other of-
fenfe other than murder or manflaughter.

And yet at this day the judges never forbear to proceed
upon an indi¢tment of robbery, rape, or other offenfe, al-
tho within the year, and the reafon is, becaufe appeals of
robbery efpecially are very rare, and of lictle ufe fince the
ftatute of 21 H. 8. cap.11. gives reftitution to the profe-
cutor upon an indi¢tment, as effeftually as upon an appeal.

3 CHAP,
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CHAP XXXIIL

Concerning the plea of auterfoits attaint oz
convict of the [ame felony, or any other

offenfe.

TF 4 be indi@ted and convi&k of felony, but hath neither

judgment of death, nor hath prayd his clergy, this is no
bar of a new indi@tment for the {ame offenfe, if the firft
were infufficient. 4 Co. Rep. 45. 4. Vauxe’s cafe, and it
feems, tho it were {ufficient, yet it is no bar without clergy
or judgment; but if he had his clergy allowd him, auterfoits
econviét and had his clergy is a good bar to an indi¢tment,
or an appeal for the fame crime, and {o remains at this day,
notwithftanding the ftatute of 3 H 7. cap. 1. 4 Co. Rep.
40. a. 45.b. Wigg's cale.

And {o it is tho he prays his clergy, and the court will
advife upon it, tho the clergy be not a&ually allowd. (*)
4 Co. Rep. 46. a. Holcroft's cafe. Co. P.C. cap. 57.

Auterfoits attaint de mefme felonie, tho upon an infufficient
indi&tment, was at common law a bar te appeals, as well as
indi&tments of the fame offenfe. 4 Co. Rep. 45. 4. Vauxe's
cafe, and remains {o fhll at this day in all cafes but in
appeals of death, which is alterd by the ftatute of 3 H.7.
cap. 1.

Z)If A. be attaint of felony by outlawry, yet, if he reverfe
the outlawry, he fhall be put to anfwer the {fame felony, and
plead to the indiCtment, whereof he was outlawd ; but if he
reverfe the outlawry for this error, becaufe he was auterfoits
acquit for the {ame felony, (which, as before is {aid, is af-
{ignable for error,) he fhall be difcharged of the indi¢tment,

for it {tands as well a plea to the indi¢tment, as an error in
the outlawry.

- If

(*) See the cafe of Armfirong and Lifle, Kel 103, 104a
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If 4. be indiCted of piracy and refufing to plead hath
judgment of peine fort & dure, and by the general pardon pi-
racies are excepted, but the judgment of peine fort & dure is
pardond by the general words of all contempts, quere, whe-
ther he may be arraigned for the {fame piracy, but by the
better opinion he may be arraigned of any other piracy com-
mitted before that award. 14 Eliz. Dy. 308. a

If A be atraint of treafon or felony by outlawry, yet he
fhall not be de nowo indited or appeald for the {ame felony
till the outlawry be reverfed, for auserfoirs assains of the
{lame felony is a good plea. (. P. C.213.

Auserfoiss attaint de mupder is a good plea to an indict-
ment of petit treafon.

If 4. had been indited at common law of felony, and
had judgment of death, yet he may notwithitanding his at-
tainder be arraigned for treafon committed before the felony
for the advantage of the king, who is to have the efcheat,
but not for a treafon committed after the felony. 1 H. 6.
5.b. Stamf. P. C. Lib. 1L cap. 37. fol. 107. b But in
this my lord Coke differs from Stamford, and faith that for
a treafon committed after he fhall be arraigned. Co. P.C,
po213. (a) . |

If A. commit divers robberies, one upon B. another after-
wards upon C. and afterwards -another upon D. and they
bring feveral appeals, and he be attaint at the {uit of B. yet
he thall be put to anfwer to the appeals of C. and D. for the
benefit of the reftitution of their goods.  Stamf. ubi fupra.

And if there be an indi¢tment and attainder at the pro-
fecution of B. yet quere, whether after at the profecution
of C. he may not be put to anfwer an indi¢tment at his pro-
fecution to have benefit of reftitution upon the ftatute of
21 H 8. cap. 11, Stamf. Lib. 3. cap.10.

It feems in that cafe there may be an inqueft of office to
.inquire of the robbery of C. {o as to intitle him to refticu-
tion without arraigning the party upon the indi¢tment of C.

3 It

(2) The cafe in 1 H.6. 5.5, was of a therefore rather makes againft Stamford
trealon fubfequent to the felony, and in favour of lord Coke’s opinion.
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If 4. commit {everal felonies and be attaint for one of
thofe felonies, and the king pardon that attainder and the
felony, for which he was attaint, if he be after indited or
appeald for the fame felony, he may plead his attainder,
and it will be no good replication to {ay he was pardoned
after.

But yet he may be indi¢ted or appeald for the other fe-
lonies, and if he plead his former attainder, it is a good re-
plication to {ay he was pardoned after, whereby he is now
reftored to be a perfon able to anfwer to thofe offenfes.
6 H. 4.6.b. 10H. 4. Coron. 227. vide comra Co.P.C. p.213.

And {o if a perfon attaint commit a felony after, and be
pardoned the firft felony and attainder, yet he fhall be put
to anfwer the new felony. 6 H. 4. 6. b.

If 4. commit {everal felonies and be convit for one of
them, but no judgment of death nor clergy given him, he
may be indifted for all thofe former felonies.  Sramf. ubi
[upra.

But if he had been convi&t for any one felony, and prayd
his clergy, and read and been deliverd to the ordinary, he
fhould never be arraigned for any of thofe former felonies.
And it feems by the better opinion, that if he had prayd his
clergy, & tradito ei libro legiv ws clericus, but no award of
tradatur ordinario, yet he fhould not be arraigned for any
felony committed before his clergy allowd, for it was the
fault of the court, that they did not award tradatur ordina-
rio. 4 Eliz. Dy.211.b. Co. P. C. cap. 57.

And the reafon is, becaule the ftatute of 25 E. 3. cap. 5.
pro clero enalls, that he fhall be arraigned of all his offenfes
together, and then deliverd to the ordinary, and therefore if
once deliverd to the ordinary, all his capital offenfes com-
mitted before are in effelt dilcharged, and therefore at leaft
before the prifoner departs from the bar after his clergy al-

lowd, he muft be indited, or otherwife he is for evez; dif-

charged.

But for any felony committed after conviCtion and clergy
allowd, he may be indited and arraigned, but not if he
ftands attainted and unpardoned.

Vol. 1L Ttt But
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But at this day that old law concerning the difcharge of
offenfes by clergy allowd 1s alterd.

By the ftatute of 8 Eliz. eap. 4. it is enafted, “ That if
“ any perfon admitted to his clergy fhall before {uch his
“ admiilion have committed any offenfe, whereupon clergy
“ is not allowable by the laws and ftatutes of this realm,
“ and not being thereof indifted and acquitted, convifted
“ or attainted, or pardoned fhall and may be indicted or ap-
“ peald for the {fame, and put to anfwer, as if no fuch ad-
“ miflion to clergy had been.

And by the ftatute of 18 Eliz. cap. 7. delivery to the or-
dinary 1s taken away, and burning in the hand wholly fub-
ftituted in lieu thereof, and that every perfon admitted to
his clergy fhall anfwer fuch felonies or offenfes, as he thould
have done, if he had been deliverd to the ordinary and
made his purgation.

So that now clergy doth difcharge all offenfes preeedent
within clergy, but not {uch other offenfes, as are out of the
benefit of clergy.

There remains one {pecial kind of auterfoiss acquit of an-
other perfon, than he that pleads it, which I fhall mention
and fo conclude this chapter.

The acceflary upon his arraignment may plead the ac-

quittal of the principal.
" A gaoler arraigned for the voluntary efcape of a pri-
foner for felony may plead the acquittal of the felon of
the principal felony, and fo may the refcuer arraigned
upon an inditment for refcue of a felon, and that is the
reafon, that the gaoler and refcuer fhall never be arraigned
till the principal felon be tried and convifted, becaufe if
he be acquitted, the gaoler or refcuer cannot be guilty of
felony.

If 4. fteal the goods of B. and break prifon, 4. may be
arraigned for the felony of breaking the prifon before the
arraignment upon the principal felony, but if 4. be ar~
raigned upon the principal felony and acquitted before con-
viction of the felony for breaking the prifon, 4. may plead
this acquittal, for hereby that felony is purged before his

3 con-
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conviftion, this was Mrs. Samford’s cale in Kent for flealing
the goods of the earl of Leicefter (*).

To conclude this whole matter of auterfoits acquit, convit
or attaint thefe things are to be obferved. 1. The party
that pleads the record muft plead it fpecially fetting forth
the record. 2. He muft either thew the record fub pede f-
gilli, or have the record removed into the court, where it is
pleaded by cersiorari, or if it be a record of the fame court
muft vouch the term, year and roll, for the record is part
of his plea. 3. He muft make averments, as the cafe fhall
require, as that he is the {fame perfon, that it is the {ame
offenfe. 4. No iffue fhall be taken upon the plea of nul
tiel record, becaufe it 1s pleaded in court, but the king’s at-
torney may have oyer of the record. 5. The averments are
iffuable. 6. If iffue be taken wpon them, they fhall be
tried by the jury, that is returned to try the prifoner by
the ftatute of 22 H. 8. ¢sp. 14. 7. He, that pleads thefe
pleas, muft alfo plead over nor guilty to the felony, for if the
pleas be adjudged againft him, yet he fhall be tried upon the
wot guilty.

CHAP XXXIIIL

Concerning pleas to the felony, viz. Not
guilty.

REgularly, where a man pleads any plea to an indi¢tment

or appeal of felony, that doth not confefs the felony,
- he fhall yet plead over to the felony in favorem vite, and
that pleading over to the felony is neither a waving of his
{pecial plea, nor makes his plea infufficient for doublenefs.
22 E. 4. 39. 4.

And
(*) Vide fupra, Part 1. p. 6124
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And therefore, if he pleads any matter of falt to the
writ or indiétment, or pleads auterfoits conviét, or auterfoits
acquit he fhall plead over to the felony ; and altho he doth
it not upon his plea, but his plea be found or tried againft
him, yet he fhall not be thereby conviét without pleading
to the felony and trial thereupon. 22 E. 4. 39. 4.

But if a man plead to the juri{dition of the court, as if
an indi®ment of rape be found before the fheriff in his Turn
and deliverd to the juflices, becaufe the therift hath no jurif-
diction to take an indi%ment of rape, the prifoner may
plead to it without anfwering to the felony, thus it was
done, 22 E. 4. 22. b. which was one Wheeler's cale; {o if
the juftices of peace fhould arraign one for treafon.

Or if a man plead a plea, that confefleth the falt, as a
releafe in an appeal, he fhall not plead over to the felony.
22 E. 4.39.b. 9H. 4.1.b.

But yet even in that cafe it feems to me, that he may, if he
pleafe, plead over to the felony not guilty, and accordingly it is
held by Markham, 7 E. 4. 15. a. in cafe of a releafe.

It 4. be indifted of felony and plead the king’s pardon,
for inftance, if the inditment be of murder, and the party
plead a pardon of felonies, or the like, he fhall not need to
plead over to the felony, becaufe it fuits not with his plea.

And yet, if the pardon upon a demurrer of the king’s
attorney, or upon advifement of the court be adjudged in-
fufficient, the party fhall not be thereupon conviét, but
fhall be put to plead to the felony and be tried for i, and
yet the pleading of the pardon is a kind of confeflion of the
fact, but yet in favorem vite the party fhall be put to an-
fwer the felony (*); and thus it was done in the cafe of Ruz-
taby, (1) who was indifted for murder in Durham, and the in-
dictment removed by cersiorari into the king’s bench, and
there he pleaded the king’s pardon of murder, which for
{fome defelts was adjudged infufficient to pardon him.

He was thereupon remanded, and the indi@ment remit-
ted, and tried for the falt in Durham, and, as I have heard,
acquitted.  Hill. 1653.

3 And

(*¥) Vide fupra, p.:59. (1) Vide fupra, Part1. p. 467, Part . p. 212.
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And regularly in all cafes of felony or treafon, where a
man pleads a {pecial matter, tho he conclude his plea with
not guilty to the felony, or do not conclude it {o, yet if his
plea be tried or found;, or ruled againft him, he fhall be
put to his plea of not guilty and be tried for the felony, for
tho a man thall lofe his land in fome cafes for mi{plead-
ing, yet he fhall not lofe his life for mifpleading.  Stamf.
P.C. Lib. I1. cap. 34 fol. 98. 5.

And therefore the book of 14 E. 4. 7. 4. that {aith, if the

appellee demurs, and it be judged againft him, it is peremp-
tory, and he fhall be executed, muft be underftood cum gra-
no [alis ; and therefore Brook in abridging it. B. Peremptory 26.
makes a doubt of it.
. But the true difference feems to be this, if a perfon be
indifted or appeald of felony and he will demur to the ap-
peal or indi¢tment and it be judged againft him, he fhall
have judgment to be hanged, for it is a confeflion of the in-
di¢tment, and indeed a wilful confeflion, for he may have
all the advantages of exception to the infufficiency of the
indi&tment or appeal by way of exception either before his
plea of not guilty, or after his conviction and before, judg-
ment, as he might have by demurrer, and in cafe of his de- -
murrer no judgment of peine fort & dure can be given, be-
caufe the demurrer is a plea, and thus the book of 14 E. 4.
7.a. and 7 E. 4. 29. 4. are to be underftood, and accord-
ingly 2 Co. Inft. 178. fuper fbas. Weftm. 1. cap. 12.

But if the prifoner pleads in bar, and concludes, as he
ought to the felony, or plead a pardon, where he concludes
-not to the felony, and the attorney general demur, and he
join in demurrer, and it be adjudged againft the prifoner,
yet he fhall be put to anfwer the felony, for this demurrer
1s no confefling of the indi@ment, and it is all one, as if his
plea were found againft him by the jury, or by certificate
of the bifhop, which yet is not {o peremptory (4) but he
fhall be after tried for the felony. Stamf. P.C. Lib. IL. cap.

34. fol. 98. b,

Vol. IL Uuu 1f
(2) Sec 14 E. 4. 7. 2%
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If 4. be indifted of murder and he hath the king’s par-
don of manflaughter, if he be arraigned upon the indi&t-
ment for murder, he muft not plead generally nor guilty, for
then he waves his pardon, but he muft confefs the indiél-
ment as to manflaughter, and plead thereunto the king’s
pardon, and as to the murder, viz. interfeltion’ ex malitia
“precogitasd he is to plead nos guilty, and if he be found guiley
of murder, he fhall have judgment, if acquit of the mur-
der, then his plea fhall be allowd, and thus I direlted it in
Sir Thomas Pertus’s cale in Norfolk about 24 Car. z. and it is
purfuant to the direGtion of the ftatute of 13 R. 2. cap. 1.
which requires, that before the pardon allowd it fhall be in-
quired by the country, whether the party were {lain of ma-
lice prepenfe, and if {o, the pardon to be difallowd.

Now the plea to the felony confifts of two parts, wviz,
1. The iffue of mot guilty, whereunto the clerk joins iffue cul.
priff. 2. 'The putting himf{elf upon the country, when the
clerk demands how he will be tried.

If either of thefe fail, it is in law a ftanding mute,
whereupon in cafe of felony he is put to his penance, and
in cafe of treafon he hath judgment, as vpon a wibil dicit,
and {o is attainted. 14 E. 4. 7. a. S .

In cafe of an inditment of felony or treafon there can
be no juftification made, as a man cannot plead, that what
he did was fe defendendo, or in his defenfe againft a burglar
or robber, tho it amount in truth to no felony.

And the reafon is, becaufe the inditment f{uppofeth in
treafon, that the falt was done proditoric & contra ligeantine
fue debitum, and in felony, that the falt was done felonice,
which is the point of the indi@tment, and muft be anfwerd
direltly, but upon not guilty pleaded he fhall have the advan-
tage of all {uch defenfes, as he can make to acquit himfelf
of the felony or treafon, and may give all his fpecial defenfe
n evidence, tho the matter of falt be proved upon him,
and fo it is the moft advantageous plea for the prifoner.

If durefs and compulfion from others will excufe him or
his own neceflary defenfe in f{afe-guard of his life, or any
other matter, the jury upon the general iffue ought to take

2 notice
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notice of it, and to find their verdit accordingly, as effecs
tually, as if it were or could be {pecially pleaded:

And now we have brought the prifoner to his trial,
wherein we fhall now proceed. And thefe trials of prifoners
are of two kinds, wiz. by battle, or by the jury.

The former doth not concern indiftments, for therein
there is no trial by battle, but concerns only appeals and
approvers, and I fhall therefore defer the difcuflion of trials
by battle, till I come to confider of appeals in the end of
this book, and proceed to the bufinefs of trial by jury.

CHAP XXXIV.

Toucbzng the trial of offenders by jury,
and firf}, the procefs.

AFter the prifoner hath pleaded and put himfelf upon the
country, the next thing in order of proceeding .is the
trial of the offender.

And therein thefe things will be neceflary to be confi-
derd. 1. The procefs, that brings in the jury to try the
prifoner. 2. The return to be made of them, and of what
nature and quality they ought to be. 3. What is to be
done, if they appear not, or be challenged off. 4. Concern-
ing the challenge of the king, or of the prifoner unto them,
if they do appear. 5. The trial and allowance, or difal-
lowance of the challenge. 6. The order of the {wearing of
the jury. 7. The evidence to be given to the jury, what,
and how, and in what manner. 8. The demeanor of the
jury before and at the time of the delivering of the verdiét.
9. The verdi&t itfelf, how to be given and orderd by the ; jury
and by the court. 10. What 1s to be done in cafe of mifcar-

riage
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riage of the jury either in their verdi®t, or the circum-

{tances that attend 1t.
I. And firft therefore I will confider what, and how pro-

cefs is to iffue to bring in the jury. :

And this will be various according to thofe courts or ju-
dicatories, wherein the prifoner is to be tried, viz. 1. In
the king’s bench. 2. Before commiflioners of oyer and zer-
miner. 3. Before juftices of gaol-delivery. 4. Before ju-
ftices of peace, for thefe are the ufual tribunals, where mat-
ters of this nature are determind. ‘

1. Therefore, as to the king’s bench.

If the offenfe be committed n the county, where the
king’s bench fits, and the indi®tment be originally taken in
the king’s bench, and the prifoner arraigned there, the court
may proceed de die in diem in the term-time, and there
needs not fifteen days between the zeffe and return of the ve-
nive fac. to bring in the jury. 9 Co.Rep.118. 4. lord San-
char’s cale.

And the fame law 1s, if the offenfe be committed in the
fame county, where the king’s bench fits, and the indi&-
ment be taken before juftices of peace of the {fame county,
and removed into the king’s bench by cersiorari, and the pri-
{oner be there arraigned and plead. \

But if the offenfe be committed, and the indi&tment
taken in another county, than where the king’s bench fits,
and it be removed into the king’s bench by certiorari, and
the prifoner be there arraigned and plead, there muft be
fifteen days between the z¢ffe and return of the vemire fdc.
or other procels. Lord Sanchar’s cale, 9 Co. Rep. ubi [upra.

The wenire fac. as all other procefs of that court, iflues in
the king’s name under the feal of the court and teffe of the
chief juftice, and always ought to bear seffe after the iffue
joined between the king and the prifoner. N

2. As to the commiflion of oyer and terminer. Tho
there goes out a general precept in the name of three or
more of the commiflioners, and under their {eals fifteen days
before their {eflion dire@ed to the fheriff to return twenty-
four jurors to-try the iffue between the king and the pri-

2 {oners



Hifloria Placitorum Corone. 261

foners to be arraigned, yet this is but preparatory, and to
have a jury in readinefs; for after the prifoners arraigned
and pleaded to the country a precept ought to iffue to the
theriff in nature of a Venire facias, which may bear zeffe the
fame day, that the prifoners plead, commanding the fheriff
to return twenty-four, &e. to try the ifflue upon fuch a day,
and this precept muft be in the names and under the {cals
of the commiflioners or three of them, whereof one of the

quorum, 4 Co. Inflit. cap. 28. p.164. and not barely by an a-
ward upon the roll.

Or they may make their precept returnable the {fame day
that the prifoner pleads, viz. ad horam primam poft meridiem,
e. for juftices of oper and terminer may take their indici-
ment, and arraign the prifoner and try him the {fame day,
againft the opinion of 22 E. 4. Coron. 44. as appears by the
precedents cited 4 Co. Inftit. ubi fupra, and by common expe-
rience.

If they make their precept returnable any day after,
as for inftance the fecond day of the {effions, they muit not
only make an -adjournment, but record the adjournment,
or elfe it will be intended returnable after their {eflions, for
the feffions is intended only the firft day and no longer,
unlefs an adjournment be entred.

Juftices of gaol-delivery, after the prifoner hath
pleaded, may take his pannel from the fhenift without ma-
king any precept to him, 4 H. 5. Enqueft 55. 4 Co. Inflir.
cap.30. p.168. the reafon given is, becaufe juftices of gaol-
delivery {end out a general commandment to the theriff be-
fore their {eflion to return juries againft they come, o-
therwife it is, where they have a {pecial commiflion per
Hunkf. '

But this is not the reafon, for {o it is done by juftices of
oyer and terminer and juftices of peace, and yet they make
{pecial precepts of wenire fac. vide antea, cap. 4.

4. Juftices of peace, as to the point of their precepts
of wenire fac. agree with jultices of oyer and terminer, for
they are as to this purpole commiflioners of oyer and ter-
miner, and may indict, arraign and try the {fame day

Vol. IL Xxx

calzs



262 Hifloria Placitorum Corone.

cafes of felony, as it is agreed 4 Co. Inff. p. 164. and ufual

praltice. .
Now there be certain general obfervations touching the

procefs agamft the jury. .

1. In all cafes, where the procefs is by writ or precept,
as well the award, as the writ or precept ought to mention
truly the wifne, from whence the jury fhall come, and where
it is only by award without writ or - precept, as in cafe of
the juftices of gaol-delivery, the award ought to mention
the wifue, from whence the jury fhall come.

*As if a 'murder be fuppoled to be at D. the wenire fac.
ouight to return a jury de vicineto de D. A .

If the murder be alleged apud civitatem Briftol, the wvenire
fac. 1s mott properly de Briffol, and it is goed, becaufe a city,
7 H. 4. 13. a. Enqueft 36. but if it be from a place not a
aty, it mult be de vicineto de D.

But tho it be a city, yet the venire fac. de vicineto civitasis
Briffol is good,. tho it be alfo a county, as hath been often
refolved againft the opinion of Stamford, Lib.IIL cap. 4.
fol. 154. b. |

If the ftroke be laid at B. and the death at C. in the {fame
county, the wenire fac. mult be de vicineto B. & C. becaufe
both make the felony.

But by the flatute (4), where the ftroke is in one county,

and the death in another, the indi¢tment fhall be, where
the death was, and the vifne fhall be from the place, where
he is alleged to die, for neceflity, becaufe the procefs is not
to go mto the other county.
" If a murder be laid jn quadam plated vocas. Kings-ftreet in
parochid Santte Margarite apud civitatem Weltm, the vifne thall
be neither from Kings-ftreer, becaule it is alleged to be only
Platea nox de vicinero civitatis Weftm. but de wicineto parochie
Sanéte Margarite, becaule more certain. 6 (o. Rep. 14.a. 4-
vundel’s cale.

But if a murder be laid apud B. in parochid de C. the ve-
nive fac. thall be de wicineto de B. becaufe more certain, for
it fhall be intended a vill or hamlet within a parith, and by

4 common

(4) 2 & 3.£ 6. cap. 23.
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common intendmient a parith may contain many vills. 11 Co.
Rep 25. b. Harper’s cale.

*But 4t this day by the ftatute of 22 H.8. csp. 2. made
perpetual by 32 H. 8. cap. 3. if a forein plea be pleaded in
cafe of an indi¢tment of felony, it fhall be tried by the j jury,
that fhould try the iffue of nor guilty, but in cafe of an in-
di&tment of treafon, as I have before {aid, that ftatute takes
not place, but it fhall be tried by a jury of that place or
county, where the forein matter pleaded arifeth.

2. As to the number of the jury the venire fac. or pre-
cept 1s only venire fac. twelve, but the fheriff ought to re-
turn twenty-four. ,

But the general precept, that ilTues before a feffions of
gaol-delivery, oyer and terminer, and of the peace before
mentiond is to-return twenty-four, and commonly the fhe-
riff returns upon that precept forty-elght

But the award or precept to try the prifoner after he hath
pleaded is only wenire fac. twelve, and twenty-four are re-
turned by the fheriff upon that pannel.

. Touching the manner of the precept, writ, or award.

Tf 4. B. C. and D. be indi@ted for one felony or murder
betore any ]u{’uces they may iflue one wvenire fac. or may
iffue {everal wenire fac. or precepts, or awards of that kind.

If the wenire fac. be joint, then if 4. challenge twenty
peremptorily, or challenge for caufe, the jurors challenged
thall be drawn againit all for each may have his {everal
challenge, and the like, if it were in an appeal; {o that, if
there were eighty upon the pannel, they may be all chal-
lenged off by their {everal peremprory chdllenges, which i1s
a great inconvenience, and therefore in {uch cafe they an-
tiently ufed to fever the prifoners, and fo put them to chal-
lenge apart, whereby they may poflibly hit upon the {fame
perfons. 9 E. 4.27.b. 21 H.6.22.4. 22 H. 6, 4. a. there-
fore the beft way 1s to make out {everal venire fac. and con-
{equently, if the pannel be challenged off, yet forty rales
may be granted upon each wvenire fac.

And if the venire fac. in an appeal be once granted jointly,
it cannot be afterwards feverd, neither can there be feveral

tﬂvb’f;
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tales, for if the wenire fac’ be jomt, the zales muft be joint.
27 H 6.5 U 6.

And it feems, that in cafe of an indi&tment, tho it be
the king’s {uit, if once a vemire fac. iflue jomt, there cannot
iflue a feveral venire fac. nor a feveral tales, which in many
cafes may much delay, if not fruftrate the trial,

But before juftices of gaol-delivery, where there 1s no pre-
cept but only an award, tho at firft the award be joint, and
the pannel accordingly returned by the fheriff, and the pri-
{oners challenge peremptorily {everally, whereby there are
not enough left upon the pannel to try them, and a zales is
awarded returnable the next day, yet the court may fever
the firft award and alfo the zales. Plow. Com. 100. a. b. Salis-
bury’s cafe adjudged.

It is therefore confiderable, whether the difference be-
tween the cafes of the old books and this be, that thofe were
of an appeal, which is the party’s fuit, and this of an
indiétment, which 1s the king’s fuit, or rather, (as I
think,) becaufe this was in cafe of juftices of gaol-delivery,
where there is neither writ nor precept, but a command ore
tenus, and when the record is made up, then an award
upon the roll, which the juftices may model, as they pleafe,
at any time before the trial, and requires not fuch ftri&k
formality as a writ. 4 H. 5. Enqueft 55.

II. The {econd general is touching the return of the theriff
upon the precept, and the quality of the jurors.

Upon the writ or precept, or command to the fheriff he
ought to make the return, whether the place or vifne be
within a franchife or not, and cannot return a mandavi bal-
livo, as in fome cafes of appeals, for here the writ is for the
king, and therefore with a non omittas proprer aliquam libey-
tatem.

The writ commands him to return duodecim liberos & lea

ales homines de vicineto; they muft be, 1. Freemen and re-
gularly freeholders. 2. Legales, without any juft exception.
And 3. They are to be de wicineto, but this is not necetfarily:
required, for they of one fide of the county are by law 4o

vicineto to try an offenfe of the other fide of the county.
4 But
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But concerning the quality of the jurors more fhall be
faid, when we come to confider of challenges.

The jurors returned by the fheriff were at common law
thofe, that were to try the prifoners, but by the {tatute of
3 H. 8. cap. 12. all pannels returned by fheriffs or their
minifters, (which be not between party and party,) before
any juftices of gaol-delivery, or of the peace, whereof one
of the quorum, thall be reformed by putting to; and taking
out the names of the perfons impannelled, by difcretion of
the juftices, before whom {uch pannel fhall be returned, and
the pannels {o reformed fhall be good and lawful, and the
fhenff fhall return the pannel fo reformed upon pain
of 201L

This ftatute, which began to be {et on foot 11 H.7. cap.
2 4. hath much reformed many praltices of thenfls in packs
ing of juries in cafes capital. \
" Note, tho the preamble of this ftatute mention inquells
of inquiry, the body of the act feems to extend to all pan-
nels, as well of the petit jury, as of the grand inquett, and
fo it hath been conftantly practifed, for if’ a prifoner be ar-
raigned before the judge, that fits upon the crown-fide, it
hath been always ufual for the judge to {fend for a jury to
the judge of #iff prius, and when the jury is brought, the
theriff returns them between the king and the prifoner,
which 1s by virtue of this ftatute.

Where the jury muft be de medietate lingus, and other
matters relating to the quality of the jurors will be cons
fiderd, when we come to confider of challenges.

III. The third general is to confider what is to be done;
if the jury appear not, or be fo challenged off; that there
are not enough upon the pannel to try the prifonet.

If the procels be in the king’s bench, and the jury £ll
not, or be challenged off, that there are not enough to try
the prifoner, there ought to iflue a diffringas juratores, and
a command to return tales.

But if the whole jury be challenged off, then a new 7=
nire facias, and if none of the jury appear, then a 4:ffringas
juratores Thall iffue, and no tales.

Vol. 11, Yyy But
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But if {fome of the jury appear, but not a full jury, or
if {o many of them, that appear, are challenged off, that
there remains not a tull jury, a diffringas thall iffue with 4
tales. |
If a full jury appear, and before they are {worn one of
them dié, fo that there remains not 2 full jury, a tales (hall
be granted, and fo it is, if cne juryman dies after he be re=
turned and {worn. 12 H. 4. 10. 4. 20E. 4. 11. &.

If a sales iflue, and they do not appear full, or be chal-
lenged off, {o that thofe, that appear upon the principal
pannel and tales make not up a full jury, another zales
may be granted. 14 H. 7. 1. 6.

In cafe of felony a rales may be granted of a greater
nuinber than the principal pannel in refpelt of challenges,
{o that there may be forty tales or more. 14 H.7.7. but if
feveral fucceeding tales be granted, the latter muft be lefs in
number than that which was next before, unlefs the ar-
ray of the preceding tales be quathed, and then the number
of the next may equal it. 20 H. 6. 40. a.

The times between the zeffe-and return of the rales muft
be (as it {eems,) as in the principal venire fac. viz. if the
inditment be in a forein county and removed into the
king’s bench, fifteen days, if in the fame county, de die in
dic. | |
If the indi&ment be before juftices of oyer and terminer,
the tales, as well as the principal pannel, ought to be by pre-
cept in the names of three of the juftices, and may be made
returnable de die in diem, or de hord in hovam of the {ame
day. |
And as to all other matters they refemble the proceed-
ings in the king’s bench, viz. the number, the manner,
and times of granting it, and {o need not be repeated.

Before juftices of gaol-delivery this learning of zales is
not of much ufe, becaufe there is no particular precept to
the fheriff to return either jury or-rales, but the general
precept before the feflions and the award, or command of
the court upon the plea of the prifoner. 4 H.5. Enguef? 55.
Ssamf. P. C. Lib. IIL cap. 6. fol. 155. b, ’

I .

And
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And yet, vide Plow. Com. 100. a. 1n Salisbury’s cale before
juftices of peace and gaol-delivery, a rales granted returns
able the next day.

CHAP XXXV.

Concerning challenges, and firft, of per-
emptory challenges.

Hallenges in refpe& of the parties taking them are of
two kinds. 1. Challenges by the prifoner. 2. Chal-
lenges by the king.

Challenges by the prifoner are of two kinds. 1. Witha
out caufe ﬂlewn, which are commonly called peremptory
challenges 2. With caufe thewn, which again are of two
forts. Of the array. 2. To the poll. _

In tlns chapter I fhall confider peremptory challenges
what they are, and what is to be done upon them.

By the common law, if a man were outlawd of felony
or treafon, and brought a writ of error upon the outlawry,

and afligned {fome error in fadt, Whereupon iffue was joins
ed, he fthould not challenge peremptorily or without caufe.
b*zszP C. L. IL. cap. 7. fol. 158. a.

The like law {eems to be, if he had pleaded any forein
plea in bar or in abatement, which went not to the trial of
the felony, but of {ome collateral matter only.

But if a man be indi¢ted or appeald of treafon or fe
lony, and plead nor guilyy, or plead any other matter of
fa&t triable by the fame jury, and plead over to the felony,
becaufe his life is now at ftake he mught challenge pez-
emptorily and without caufe any jurors under the number
of three whole juries, namely thirty-five of the jurors re-

turned,
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turned, and they are to be withdrawn out of the pannel;
and this was in favorem vite, Moore 12.

And if twenty men were indilted for the fame offenfe;
tho by one indi@lment, yet every prifoner fhould be al-
lowd his peremptory challenge of thirty-five perfons. 9 E. 4.
27. b. :

7And if there were but one wemire far. awarded to try
them, the perfons challenged by any one fhould be with-
drawn againft them all. ¢ E. 4. 27. Plow. Com. 100. Saliss
bury’s cale.

But if he had peremptorily challenged above thirty-five
perfons, and infifted upon it, and would not leave his chal-
lenge, then in cafe of an indi€tment of high treafon, it a-
mounted to nihil dicit, and judgment of death fhould be
given againft him.

But in cafe of petit treafon or felony the prifoner was an-
tiently put to peine fort & dure, as declining the trial by law
appointed, the confequence whereof was only the forfeiture
of his goods, but it amounted to no attainder, and conie-
quently no efcheat of his lands ; vide 14 E. 4. 7. a. Plow. Com.
262.5. and thus the praltice was until the beginning of
H.7. vide 17 Affiz. 6. 17 E.3.23. 4.

But afterwards by the advice of all the judges of both
benches it was refolved, that the party fo peremptorily chal-
lenging above thirty-five fhould have judgment of death, and
it amounted to an attainder, 3 H.7- 12.4. 0. P. C. 227,
228. for having pleaded to the felony, and put himfelf upon
the country here could be no ftanding mute, and therefore
the judges refolved on this courfe, as moft confonant to
law, to be practifed in all circuits. 3 H.7. 12. 4.

But for all this the better opinion of latter times, as well
as of former is, that the judgment in cafe of {fuch a peremp-
tory challenge of above thirty-five at the common law before
22 H.8. in cafe of felony was not an attainder but only pe-
nance according to the refolution of the judges in the time
of E. 4. mentiond by Hufley 3 H.7. 12.a. Stamf. P.C. Lib. 11,
cap. 61. fol. 150, b. Stamf. prerogat. 46. a. Plow. Com. 262. b.
per Wefton.

I And
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And in this cafe the jury it feems was not to be {worn,
but the judgment was given fingly upon his peremptory
challenge. i

And yet, if a prifoner plead ot guilty, and put himfelf
upon the country, and the prifoner challenge peremiptorily
under three juries, wviz. thirty-five, Whereby the jury re-
mains, and a sales is granted, and the jury dppedrs, and the
prifoner then ftands mute, yet the jury {hiall pafs tipon him
upon his plea of not guilty, which he had before pleaded. 15§
E. 4. 23.b.

Bul:3 3by the ftatute of 22 H. &. éap. 14. it 13 enicted;
That no perfon arraigned for petit treafon, murder, or
felony be admitted to any peremptory challenge above
the. number. of twenty, this act was continued until
“ 32 H. 8. cap.3. and then made perpetual.

By the ftatute of 33 H. 8. cap.23. it is enalted, * That
in cafes of high treafon, or mifprifion of treafon, peremp-
tory challenge fhall not be allowd.

But notwithftanding thefe ftatutes, by the ftatute of 1 &
2 P. & M. cap. 10. enalting, ¢ That all trials for any trea-
“ {on fhall be according to the due order and courfe of the
“ common law,” peremptory challenge of thirty-five or
under is at this day allowable in cafes of high treafon and
petit treafon.  Co. P. C. 227. Seamf. P. C. Lib. 3. cap.7. fol.
153. 4. ‘

And confequently all the confequences thereof, namely
the attainder of the prifoner, that peremptorily challengeth
above thirty-five in an indictment of high treafon or petit
treafon, ftand as at common law.

But as to all murders and other felonies the ftatute of
22 H. 8. cap. 14. taking away the peremptory challenge of
above twenty ftands in force. Co. P.C. 227, 228.

But then fuppofe the prifoner in cafe of felony peremp-
torilly challenges above twenty, what fhall be done? fhall
judgment of death be given, as where he challenged above

thirty-five at common law ¢ And it fhould feem by the o-
pinion of former times it {hould.

(44
(14

11
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(19
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For the feveral fatutes, that ouft clergy in cafe of chal-
lenging above twenty, import, that by fuch challenge the
party fhould be convi&, otherwife clergy were needlefs to be
oufted upon {uch challengé, ds 25 H. 8. ¢ap. 3. wide 11 Co.
-Rep. Poulter’s cale 30 b.. 4 & 5 P. 9 M. cap. 4.

" But yet, if he challenge above twenty, as the law ftands
.at this day, he fhall not have judgment of death, but only
his challenge fhall be over-ruled, and the jurors {worn for
two reafons. 1. Becaufe the ftatute hath made no pro-
vifion to attaint the felon, if he challenge above the num-
ber of twenty. - 2. Becaufe the words of the flatute of 22
H. 2. are, That he be not admisted to challenge above the number
of twenty, {o that, if he challenge above twenty perempto-
rily, his challenge fhall be only difallowd. .Co. P.C. cap. 102.
p.227, 228. \ L . ' ‘

. It 4. be indilted and plead not guilty, the jury appears, he
challengeth fix of the jury for caule, and the caufes found
infufficient, and the fix are {worn, and the reft of the jury
challenged off, whereby;the inqueft remains pro defeétii jura-
torum, 2 tales granted and the jury appear, the prifoner may
.challenge peremptorily any of the {ix, that were before chal-
lenged for caufe, allowd, and fworn 32 H. 6. 26. 4. 14 H.7.
'19. 4. for it is pofhble a new caufe of challenge may inter-
vene after the former {wearing. 2 R.3. 13. 4 but if a2 man
challenge him for caufe, he muft fhew a caufe happend af-
ter the former {wearing.

But if the prifoner upon the firft pannel had challenged
for inftance fitteen peremptorily, and then the jury remains
for default of jurors, and a diffringas with'a forty tales is
granted, he fhall challenge peremptorily no more than will
fill up his number, wiz. in cafe of felony at this day five
more, and in cafe of treafon or petit treafon twenty more
to make up his full number of twenty peremptory chal-
lenges in the firft cafe, and thirty-five in the laft.

2  CHAPD
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CHAP XXXVI
Concerning challenges for caufe in caje of
inditments for treafon or felony.

Challenges for caufe upon indifkments are of two kinds;
either for the king, or for the prifoner, and each of

1efe are again of two kmds either to the array, or to the
poH |

The king may challenge the array or the poll. 4 H.7.
3. 0. Stat. 33 E. 1. Ordinatio de ingvifitionibus, but then he
muift thew caufe of challenge, but he need not thew the
-caufe upon his challenge to the poll, till the whole pannel
be peruted.  Stamf. P. ¢ Lib. 111 cap.7. fol. 162. 6.

Challerges by the prifoner for caufe fhewn are of two
kinds, viz. ‘Either to the arrdy or to the poll, but it is no
principal challenge either to the array or poll, that the ﬂle-
1iff or juror is of the king’s livery, but he muft conclude ¢
the favour. 3 H. 6. Challenge 17.

If an alien be indifted or appealed of felony, tho the in-

Yi¢tment ought to be by a grand inqueft of Englifh, yet by
the {tatute of 28 E. 3. cap. 13. the trial thall be per medic-
tatein lingue, viz. half the jury to be of aliens, except in
cafe of felony by Egyptians, within the ftatute of 1 & 2 P,
O M. cap. 4.

And this ffatute extends to felonies, as well made after
the ftatute of 28 E. 3. as before, for the ftatute is general
all manner of inqiefls.

‘And this ftatute extended to trial of aliens indicted of
treafon allo, and {o the law flood tll 1 &7 2 P. & M. cap.
10, which reftored the common-law trial in treafon, and
confequently outted medietas lingue. 1 Mar. Dy.145.:2 Shir-
ley's cafe. Co. P C. p. 27,

If
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If upon an indiétment of felony againft an alien he plead
not guilty, and a common jury be returned, if he doth not
{urmife his being an alien before any of the jury {worn, he
hath loft that advantage, Dy. 304. 4. but if he allege, that
he is an alien, he may challenge the array for tbat caufe, and
thereupon a new precept or venire facias thall iflue, or an a-
ward be made of a jury de medietate lz'nguce.. 21 H7.32. b
but it is more proper for him to furmife it upon his plea
pleaded, and thereupon to pray it.

It feems, that upon inditments of treafon or felonies,
the prifoner pleading not guilty there ought at common law

.to be four hundreders returned: wvide Stat. 33 H. 8. cap.23.

that oufted challenge for fhire or hundred i cafes of trea-
{fon, but that ftatute as to treafon was alterd by 1 & 2 P.
G M. cap. 10.

But the ftatute of 35 H. 8. cap. 6. requiring fix hundre-
ders, and that of 27 Eliz. cap. 6. requiring only two hun-
dreders in perfonal actions extend not to trials upon indiét-
ments of treafon or felony.

Yet I never knew any challenge for default of hundre-
ders upon a trial of an indiétment for felony or treafon.

Challenges to the poll for caufe are many, as in other’
cafes, which I fhall not mention at large, becaufe they are
all gatherd up by my lord Coke fuper Lit. § 234. but fhall
only mention {uch, as more ipecially belong to capital
caufes.

By the ftatute of 33 H. 8. cap. 12. for treafon or felon
committed in the king’s houfe and tried before the lord
fteward all challenge except for malice is taken away. By
the flatute of 25 E.3. cap. 3. it is enalted, “ That no in-
“ ditter be put in inqueft againft the party indifted, if he
“ be challenged for that caufe. |

By the ftatute of 2 H. 5. csp. 3. no man is to be ad-
mitted in any inqueft upon the trial of the death of a
man (a), unlefls he have lands or tenements of the value of

2 . 405,

(#) That is to fay in capital caufes: the freehold, for by the common law it
This ftatute was introduétive of a new was requifite, that a juror fhould be =
law only with refpeét to the guanrum of freeholder, {o that, tho this ftatute be re-

peald
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40 5. per ann. above all charges, if he be challenged: And by
the conftru&ion of this ftatute, 1. It muft be land of that
value in the fame county ¢ H.7.1.5. Again 2. He muit
not only be feifed thereof at the time of the pannel made,
but alfo at the time that he comes to be {worn, otherwife
he may be challenged 12 H. 7. 4. 4

And altho the ftatute of 27 Eliz. ¢ap. 6. hath raifed it to
41. per annum, yet that extends only to iflues joined in the
king’s bench, common pleas, exchequer, and juftices of af-
fife, fo that it reacheth not to trials of felons before juftices
of gaol-delivery, gyer and terminer, or of the peace, but thefe
trials- ftand as they did by the ftatute of 2 H. 5. as to the
value of jurors, vide ftar. 33 H. 8. cap.23.

But yet by fome fubfequent ftatutes the value of jurors
freehold in cafes of trial of felony is changed.

Vol. IL 4 A By
o
feffion in land in their own right of
the yearly value of twenty pounds or
upwards over and above the referved
rent payable thereout, (or in the
county of Middlefex upon any leafes,
where the improved rents or value a-
mount to fifty pounds or upwards per
annum over and above all ground
rents or other refervations) may be
fummoned or impannelled to ferve on
juries in like manner as freeholders,
&c. And that the fheriffs of London
fhall not impannel or return any per-
fon to try any iffue in King’s benck,
Common ‘Pleas, and Exchequer, ot to
ferve on any jury at the f{effions of
oyer and terminer, gaol-delivery, or
feffions of the peace, but fuch who
fhall be an houfholder within the
faid city, and have real or perfonal
eftate to the value of one hundred
pounds, and that no perfon fhall be
impanneld or returned to ferve on any
jury for the trial of any capital of-
fenfe, who fhall not be qualified to
ferve as a juror in civil caufes; andthe
fame matter and caufe alleged by way
of challenge and {o found fhall be ad-
mitted as a principal challenge, and
the perfon fo challenged may be cx-

peald by the general words of 1 & 2 P. <
§ M. cap. 10. as to treafon, yet fome <
freehold was ftill neceffary, and fo it was ¢
allowd in Firzharris’s cafe by Pember- ¢
ton C.J. See Stat. Tr. Vol 11, p.263. ¢
notwith{tanding it was ruled otherwife in
the cafe of lord Ruffel by the fame ¢
judge, Star.Tr. Vol 111. . 634. and in ¢
the cafe of Col. Sidney. Ibid. p. 736.
which laft refolutions were declared to be ¢
illegal by feveral alls of parliament. See
1 W. 8 M. Seffn. cap.z. W5 cap.3. «
Sece alfo Sir fobn Hawles’s remarks on ¢
thofe trials. Star. T7. Vol. IV. p.169,8
p-189. By 48 sW. & M. cap.24. con-
tinued by 1o Aun. cap.14. & 9 Geo. 1. ¢
cap. 8. ’tis not fufficient, that a juror be a
frecholder, but he muft alfo have within
the fame county freehold or copyhold <
lands to the clear yearly value of ten <
pounds, and tho this ftatute feems prin-
cipally to regard counties at large, yet it
hath been allowd to extend to trials in ¢
ZLondon for high treafon. Francia’s cafe. ¢
Stat. Tr. Vol.VI1. p. 58, and Layer's «
cafe Star. Tr. Vol. VL. p.245. See the ¢
ftatutes of 3 Geo. 2. cap.25. & 4 Geo.2.
cap.7. made perpetual by 6 Geo. 2. cap. ¢
37. whereby it is provided, “ That all

“ leafeholders upon leafes for the term ¢
' §3

“ or any other term determinable upon
“ onc or more iives of an cftate in pol-

of soo years or more, or for 99 years, «

amined on oath as to the truth of the
¢ faid matter,
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By the ftatute of 8 H. 6. cap. ulsimo upon a trial per me<
dietatem lingue aliens need not have 40s. per ann. {o defettus
annui cenfis is no challenge as to the aliens, but ftill it re-
mains a good challenge as to the other half of the jury, that
are denizens. Stamf. P.C. fol. 160. b.

By the ftatute 23 H. 8. cap. 13. upon trials of felony or
murder in cities or boroughs a citizen or burgher worth
401 perfonal eftate may pafs, tho he have no freehold;
but knights or efquires living there are not within this
provifion. | *

The ftatute of 33 H. 6. ¢ap. 2. concerning inditments of
perfons living in Lancafbire refers not to trials. ,

By the {tatute 11 H. 6. ¢ap. 1. a challenge is allowd of
any perfon living in the ftews of Somthwark, tho he be of
tufhcient freehold. "

When a prifoner challengeth for caufe he ought to fhew
his caufe prefently @), becaufe it is the king’s fuit, 1 H. 5.
10. b. 38 4ffiz. 22. (¢) but fome books are, that he fhall not
fhew caufe till the pannel be perufed 6 R.2. Challenge 105.
but he muft thew all his caufes together per 24 Eliz. C. B.

Brackes's cafe. ]
If in a trial upon an indi&tment of felony eleven be fworn,

and the twelfth challenged, whereby the inqueft remains for
default of jurors, and a diffringas with a tales iflue, and the
jurors appear, ruled 1. The king fhall not challenge any of
the eleven {fworn, unlefs it be for a caufe happened fince
their {wearing ; if it happen before, tho not known till after,
it thall not be allowd. 2. That the eleven, that were laft
{worn, fhall not be now firft fworn, but they thall be called,
as they happen in the parnnel. M. 43 & 44 Fliz. B. R.
Wharton's cale, Yelv. 23. .

And the fame law is for the challenge of the prifoner for
caufe, but he may challenge them peremptorily notwith-
ftanding they were formerly fworn, as before is fhewn,
p. 270,
~ Touching the trial of a challenge for caufe made to the
poll, wvide Co. Lit. p.158. 4. If a juror be challenged before
3 ' any

(&) Mo. 846. Luke and Clerk, (c) See Challenge 128. = /‘
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any juror {worn, two {1‘161’8 fhall be appointed by the court,
and if he be found indifferent and {worn, he and the two
triers fhall try the next challenge, and if he be tried indif-
ferent, then the two firft triers {hall be difcharged, and the
two jurors tried indifferent thall try the reft.

If the plaintiff challenge ten and the prifoner one, then

he that remains fhall have added to him one chofen by the
plamtlff and anothet by the prifoner, and they three fhall-
try the challenge. 1f fix be {worn, "and the reft challenged
the court may aflign any two of the {ix {worn to try the
challenges.
I the array be challenged, it lies in the difcretion of the
court how it fhall be tried, fometimes it 1s done by two at-
tornies, fometimes by the two coroners, and {ometimes by
two of the i jury with this dlﬁerence, that if the challenge be
for kindred ‘in the fheriff, it is moft fit to be tried by two
¢! the jurors returned ; if the challenge {found in favour of
partiahity, then by any other two afligned thereunto by the
coutt. 29 Bliz. C.B. Leffer’s cafe, Trin. 21 Fac. B. R. Loyd
and Williams (e).

But-all this learning touching challenges to the poll,
whether peremptory or for caufe, is intended of trials by
ordmary juries, not of trial by peers, for there no chal-
lenée is allowable, for they are not conly triers of the fa&
but in fome refpelts judges: P."7 Car. 1. Cafus comitis Caftle-
hdven, (f), but of thxs more hereafter.

(¢) = Rol. Rep. 363. - (f) Stat. Tr. Vol. 1. p. 366.

CHAP,
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CHAP XXXVIL

Concerning evidence and witnefies,

HAving gone through thofe things, that are previous and

preparatory to the trial, I come now to confider the
trial it {elf by jury, and the things concomitant with it, and
firft concerning the evidence to be given to prove the pri-
foner guilty.

To give a full account of evidence of this kind there will
be thefe things examinable. 1. The quality and qualifica-
tions of witnefles. 2. The manner of their teftimony,
what upon oath, and what without oath. 3. Thofe evi-
dences and examinations, that arein writing, what, and
when allowable, and what not. 4. The things teftified,
and therein of prefumptions and prefumptive evidences by
the common law, and by alts of parliament. 5. Whag va-
riance between the evidence and indi&tment maintains the
indi¢tment.

I. Concerning the quality and competency of witneJes
to be produced. ,

It 1s to be obferved, thdt there be many circumitances
that difable a juror or are fufficient caufes of exceptions or
challenges of him, that are not allowable exceptions a-
gainft a witnefs.

The exception of kindred is a good caufe of challenge
againft a juror, but not againft a witnefs, therefore the fa-
ther may be a competent witnefs for or againft his fon, or
¢ converfo, the mafter for his fervant or ¢ converfo. Thefe and
the like exceptions may be to the credit or credibility of a
witnels, but are not exceptions againft his competency.

For that I may obferve it once for all, the exceptions to
a witnefs are of two kinds. 1. Exceptions to the credit of
the witnefs, which do not at all difable him from being
fworn, but yet may blemifh the credibility of his teftimony,

3 and
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and in fuch cafe the witnefs is to be allowd, but the credit
of his teftimony is left to the jury, who are judges of the
falt, and likewile of the probability or improbability, ctedi-
bility or incredibility of the witnefs and his teftimony, and
thefe exceptions are of that great variety and multiplicity,
that they cannot eafily be reduced under rules or inftances.
2. Exceptions to the competency of the witefs, which do
exclude him from giving his teftimony, and of thefe excep-
tions the court is the judge, and of thefe latter kind of ex-
ceptions I am here to treat.

If a perfon be outlawd in a perfonal altion, it is a good
caufe of challenge againft him as a juror, but yet he fhall
be {worn as a witnefs notwithftanding his outlawry. Co. fuper
Lit. §. 1. fol. 6. b.

The common incapacities or incompetencies of witnefles
are reckoned up by my lord Coke ubi fupra, viz. 1. If he be
attaint of giving a falle verdit. 2. Or attaint of a confpi-
racy at the king’s {uit, for then he is to have a villainous
judgment and amittere liberam legem, otherwile it is if he
be only attaint at the {uit of the party: wide 24 E.3. 73.4.
43 E.3.33.b. 4 H'5. Fudgment 220. 46 Afiz. 11. 27 Af-
fiz.59. 3. I he be convict of perjury. 4. Convi&t of a
premunive. 5. Convict of forgery upon the ftatute of 5 Eliz,
cap. 14. but [not| a conviction upon the ftatute of 1 H. 5.
cap. 3. 6. If he be convict of felony (). And therefore it
thould {eem, that an approver fhall not be {worn as a wit-
nefs, if the appellee plead to the country, but only his ge-
neral oath, that he taketh at the time of his becoming an
approver, fhall be taken, quod tamen quere, for this cafe dif-
fers from the teftimony of a perfon convit, for the ap-
prover accufeth himfelf as well as the appellee. 7. If by
judgment he hath loft. his ears. 8. Or by judgment {tood
upon the pillory. 9. Or tumbrel. Co.P.C.219. for they
are thereby infamous. 10. Or been branded, igmasicus.
11. Or being a champion in a writ of right becomes recreant

Vol. IL 4 B or

(a) See Dangerfield’s cafe in the trial  Cellier, Stat. Tr. Vol 1L p.3:. Ravm,
of lord Cafliernain, Stat. Tr. Vol. 111. p. 369, -
42+ Raym. 379. and the trial of Zliz,
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or coward, for thefe render a perfon infamous, {o that he
lofeth liberam legem.

But yet in thefe exceptions thefe things are to be ob-
ferved. 1. That he that allegeth this exception ought to
thew forth a copy of the record attefted or vouch the roll in
court. 2. That if the king pardon thefe offenders, they
are thereby renderd competent witnefles, tho their credit is
to be fHll left to the jury, for the king’s pardon takes away
penam & culpam in foro bumano, M. 12 Fac. B. R. Cudding-
ton & Wilkins (b): but yet it makes not the man always
an honeft man, and therefore he thall not be a juryman 11
H. 4. 41. but yet may be a witnefs againft the opinion of
my lord Coke in Crafbaw’s cafe, M. 11 Yac. B. R. Bulftrode
154. quod vide. '

If a man be conviét of felony, and prays his clergy, and
is burnt in the hand, he is now a competent witnefs, for
by the ftatute of 12 Eliz. cap.7. it countervails a purgation
and a pardon; and he 1s thereby enabled afterwards to ac-
quire goods. Hob. 288. Searle and Williams.

And {o it is 1t he be in orders, whereby burning in the
hand is difcharged by the ftatute of 4 H. 7. cap. 13. Hob.
ubi [upra.

And fo it is if the burning in the hand be pardoned, Hos.
ibid. or if he prays his clergy, tho the court do refpit his
reading, quere, vide Holeroft's cale, 4 Co. Rep. 46. a.

There are certain other matters, that render 2 man incom-
petent to be a witnefs, tho they are not fuch as render him
mfamous by judgment or award m any of the king’s courts.

1. Some are difabled in regard of defe@ of intelleCtuals :
A perfon of non [ane memory cannot be a witnefs, while he
is under that infanity, but if he have lucida intervalla, then
during the time he hath underftanding he may be a witnefs.
Co. Lit. ubi fupra. But it is a difficulty fcarcely to be clear-
ed, what is the minimum, quod fic difables the party.

If an infant be of the age of fourteen years, he is as to
this purpofe of the age of difcretion to be {worn as a wit-
nefs, but if under that age, yet if it appear, that he hath a
competent difcretion, he may be {worn,

Z But

(0) Hob. 67 & 81.
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But in many cafes an infant of tender years may be ex-
amined without oath, where the exigence of the cafe re-
quires it, as in cafe of rape, buggery, witchcraft, de quibus
vide que [upra, Pars1. cap.24. p.302. U cap. 58. p.634. &
infra, p.283. N .

2. It 1s faid by my lord Coke ubi fupra, that an infidel is
not 'to be admitted as a witnefs, the confequence whereof
would alfo be, that a Few, (who only owns the old tefta-
ment,) could not be a witnefs.

But I take it, that altho the regular oath, as it 1s allowd
by the laws of England, is taltis [acrofanlis Dei evangeliis,
which {uppofeth a man to be a chriftian, yet in cafes of ne«
ceflity, as in forein contralts between merchant and mer-
chant, which are many times tranfacted by Fewifh brokers, the
teftimony of a Yew zaéto libro legis Mofaice is not to be rejected,
and 1s ufed, as I have been informed, among all nations.

Yea, the oaths of idolatrous infidels have been admitted in
the municipal laws of many kingdoms, efpecially f juraveris
per verum Deum creatorem, and {pecial laws are inftituted in
Spain touching the form of the oaths of infidels. Vide Co-
varruviam, Tom. Y. Part. 1. de juramenti forma (c).

And it were a very hard cafe, if a murder committed
here in England in prelence only of a Turk or a Few, that
owns not the chriftian religion, fhould be difpunifhable, be-
caufe {uch an oath thould not be taken, which the witnefs
holds binding, and cannot {wear otherwife, and poffibly
might think himfelf under no obligation, if {worn according
to the ufual ftyle of the courts of England.

But then it muft be agreed, that the credit of {uch a te-
{imony muft be left to the jury.

3. Some regularly are difabled in refpect of the civil u-
nity of their perfons, as the husband regularly is not allowd
to be a witnefs for or againft the wife, or ¢ converfo; but
vide touching this alfo at large Part 1. cap.24. in fine &
ibid. cap. 64. p.693. [uper flarur. 1 Fac. cap.11.

4. Some are difabled to be witnefles in refpe@, that they
are concerned in intereft. |

And
(c) P.z249. Edit. Auntwerp. 1614,
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And therefore a party to an ufurious contralt, if the
money be unpaid, fhall not be received a3 a witefs to
prove the ufury, becaufe he avoids thereby his own fecu-
rity, but otherwife it is, if the money be already paid, and
the {ecurity taken up, for then he is allowable to be a wit-
nefs for the king (4).

A. wounds B. for which he is indi¢ted, yet B. may be a
witnefs for the king: but this fhall be no evidence in an
aCtion brought by B. for the affault, tho 4. be conviét at
the king’s {uit.

If a reward be promifed to a perfon for giving his evi
dence before he gives it, this, it proved, difables his teftimony.

And {o for my own part I have always thought, that if
a perfon have a promife of a pardon, if he give evidence a-
gainft one of his own confederates, this difables his tefti-
mony, if it be proved upon him (e). |

Yet in {fome cafes a confequential benefit to the wirnefs
doth not difable his teftimony, tho it may abate the credit
of his teftimony.

A. B. and C. are {everally indilted for perjury in proving
a bond, 4. traverieth the inditment, B. and C. tho indiced
for the fame offenfe, yet not being convilted may be wit-
nefles for 4. to prove the bond fealed. P. 19 Car. 1. B.R.
Roz. 2. adjudged in the cafe of Billmore, Gray and Harbin,
and accordingly ruled P. 40 Eliz. C. B. Gunfton and Downes ( f)
i three altions feverally brought againft three perfons for
perjury in Chancery in one and the {ame point, for the other
two are not immediately concerned in this trial, tho confe-
quentially they are concerned, the point being the fame.

If 4. bring an altion upon the flatute of Winton againft
the hundred, none that live or have land in the hundred
{hall be admitted to give evidence for the hundred. M. 1650.
Bennet verfus Hundred de Hertford (g).

Yet

(d) Co. Lit. 6. b. competency of the witnefs, vide fupra,
(¢) However the contrary opinion Parrl. p. 501.
hath prevailed, fee Zong’s cafe, Kel. (f) 2 R. A 685, pl 3.
18. and Layer’s cale Stat. Tr. Vol. VI. (g) =2 R. A 685. pl.6. Styl. 233. but
2-257. bur moft certainly it is a great this is now alterd by 8 Geo. z. ¢cap. 15.
objection to the credibility, if not to the for by that ftatute, ““ Any perfon inhabi-
2 ‘ ting
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Yet if a perfon be taken and indi@ed for the robbery,
they of the hundred may be admitted to prove the defen-
dant guilty of the robbery, and that he was taken upon
their purfuit, tho this doth confequentially difcharge the
hundred upon the fature of Winton, & 27 Eliz. cap. 13.

4. brings an altion againft B.- wherein C. is produced as
a witnefs for 4. and A recovers upon his teﬂlmony, C. 1s
thereupon indi€ted of perjury-contra formam flatusi * ad grave
dampnum ipfius B.  C. pleads not guilty, ruled that B. fhall
not e réeeived to’ give evidence againft C. becaufe he is the
party grieved, and fhall recover 20L M. 1650. B. R. Ba-
con’s cafe, 2 Rol. #br. 685. pl 4. and yet it feems he fhall
not recover the 20/ 'upon the indiétment, but muft bring
his a&non upon the {tatute ; -and yet conﬁant experlence, and
the very ftatute of 21 H.8.egp.-11. that gives reftitution
of goods to the party profecuting an inditment of felony
makes it evident, -that he may Be, and indeed ought to be
the witnels to conv18: the felon, tho thereupon he is to
have ‘reftitution of the goods ftolen. 21~ 1

t If the tenant robshis lord, or the leffee for life the rever-
ﬁoner, or a refiant the lord of the franchife, that hath bona
felonum, ‘thefe may be witrieles upon an ‘indi¢tment or trial
of thé felon, notwithftanding the confequential advantage,
that accrueth -by the attamder or convition of the party,
yet' the credibility of ‘their teftimony is to be left to the
jury. ‘But if 4. hath a promife or grant of the goods of B.
arrefted of -felofy, in cafe he be convi&, I thould never al-
low 4.0 be a witnefs to convidt B. for he by his own a&t
after the felony committed acquires the intereft, and fo ats
and {wears for-hiS’own advantage.-

A, brings an appeal againft B. for the death of C. his fa-
ther or her husbasid, 4. cannot be a witnefs againft B. upon
nor guilty pleaded becaufe it is-his or her own fut,

'Vjol.'” IL ' 4 C But

¢ ting within the hundred or any fran- * inhabitant of that hundred, but refi-
¢ chide thereof fhall be admitted as 2 * ded in any other hundred whatfoevcr
¢ witnefs on behalf of the hundred in  (¥) iz 5 Eliz. cap. 9.
¢ the fame manner, as if he were not an
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Lome

But if 4. be nonfuit upon the appeal; and fo the prxfoner
2 arraigned upon the appeal at the king’s {uit, now 4 may
be a wzmefs, becaufe now the profecunon is merely tor the

king. .
If a-man be:indiCted of hloh treafon, the king cannot by

his' great feal or ore tenus give ev1dence that he is guilty,
tor then he thould: give emdence in his own caufe; wvide fute
pra, cap. 28. p.217. O Part L cap. 26. p. 344,  the cafe of
he earl of Lancafler.
Nay, altho he may in perfon fit on the king’s bench, yet
be cannot pronoynce judgment in cafe of trbaion, but it is
performed by the [emor Judwe for as.he cammot be a witnefs,
io he cannot b a judge in propria caufd.

» And the fame law is for felony for the dpme. reaton, yet
in fome c:lzs the king’s teftimony. upder his great feal is. al-

?mﬂbe@,_ds iman cflon de fervitio regis, the warrant under
arezt feal, (5) is a good: teftimenial  of it.., F. N. B.17.

the 2
Stzt. Glauc. cap. 8!
I\mﬁ as touchmg the comnulfory means to pring in wit-

nefles chey aje ¢of two;kinds. ‘1. By procefs of Jubogng -
mudi in the king’s mame by the }Llﬁ]CBS of peace, , oyer and
TEKIINET s : g»fol delivery, or king’s bench, where the plea( vof
ot guiksy is £ be tiied. | 2. Which 1s the more ordma}_y and
more effe&u;d means, the Ju{llces or coroner, that take the
exammamon of the perfon accufed, and the information of
the witnefles, ;Ray at .that ‘time or.at-any time after, and
bef@re the. tn,al bind over the witnefles ‘to appear ac the {ei-
fions, and 'in cale of their;refulal either go come or to be
boL L:Ad over, may commit them for their contempt in fuch
refufal, and this is virtually, included within.their commif-
fion and by neceflary confequences upon the {tatute of 1 &
2 P. & M. cap, 13. whereof before, P52

But that, which is a great- defe& ‘in this, p&rt of. Judlaal
adminiftration, 1s that there 1s no power to allow witneffes
their charges, whereby many times poor perfons grow wveary
of &ttendance or bear their own charges therein to ‘their

great h1zxdranq¢ and lofs. .
Ty o II. As

(%) But not under the privy feal. 2z Co, Inft. 314. fuper ftat. Glocefler.
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- II. As to the {fecond matter in what manner the evidence
is to be given.

Regularly the evidence. for the prlfoner in cafes capital
is'given without oath, tho the reafon thereof is not mani-
feft, (i) but: [otherw1fe it is] in all cafes not capital, tho
it be. mlfprlﬁon of treafon: neither is counfel allowd him
() to give evidence to the fad, nor in any cafe, unlefs mat-
ter of law doth arife. 1 Hi7. 23. Co. P.C. pr137.

- But in fome {pecial felonies by att of- parhament the pri-
foner’s witnefles in cafes capital fhall be examind upon oath
at his trial, namely the flatute of 31 Eliz. cap. 4. againit
imbezzelling of the king’s ordnance, giving liberty to the
prifoner to make lawful proof by witnefs orotherwife,

¢{eems v1rtually~rto allow the prifoner’s teftimony upon oath.
Co. P.C. cap.22."p. 79.

And the ftatute of 4 Fac. cap. 1. touching felonies upon -
the borders, ‘. " gives eXamination of the prifoner’s wit-
nefles upon oath.

‘4 If a witnefs be produced:and fworn for the king, yet if

that witnefs allege any ‘matter in his ev1dence, that is for
the prifoner’s advantage,’ (as many times they do,) that
ftarids s a teftimony upon oath for the prifoner, as well
as for'the King:’

"Regularly the king’s evidence is given upon oath againft
the prlioner and ought not to be admitted otherwife than
upon-eath ; nay,inflances have been given of very young

‘witnefles

¢ ‘very petfon indiGted for high treafon,

(i) Nay, it 1s manifeflly agamﬁ all
reafon,’ that the prifoner fhould not be . ¢ whereby corruption of blood may be

allowd the fame liberty to make out hisy.

innoterice; as is allowd to prove his guilt,”
and tho it has been an ufual practice not
to {uffer witnefles for the prifoner in ca-
Prtal cafes to be examined upon- oathr,
yet as 1ord[Ceke obferves P. C. 279
there Jis not fo much as fimsilla juris
for it,"it Being unfupported by any at of
parhament antient author, book cafle, or
record: See Sir Fol Hawles's remarks
on Collége’s trial,  Stare Tr. Vol 1V. p.:
178. To remedy this inconvenience it

was provided by 5 7. cﬂf 3 “ That e-

made, fhall be admitted to makc his

““defenfe by witneffes on oath,” but this

ftatute being defeltive it is further pro-

,vxdcd by t Aun. cap.g. “ That the wit-

“ nefles for the prifoner in any trial for
treafon or felony fhall give their evi-
¢ dence upon oath in like manner, as the
“ witnefles for the crown, and if con-
“ vi€ted of perjury fhall be fubjeét to the
“ fame penalties, forfeitures,-€&c.

(k) Upon an indiftment, but it is o
therwife in an appeal, Corone 31. 9 F. 4.
2.4. 1 H. 3. 26 4.

[13
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witnefles {worn upon evidence in capital caufes, viz. one of
nine years old.  Dalton’s Fuftice, cap. 111. p.297. (D).

Yet {uch very young people under twelve years old I
have not known examind upon oath, but fometimes the
court for their information have heard their teftimony with-
out oath, which poflibly being fortified with concurrent e-
vidences may be of {fome weight, as in cafes of rape, bug-
gery, witchcraft, and fuch crimes, which are praltifed upon
children: wvide fupra, Part 1. cap. 24. p.302 & cap. 58. p.
634. O [upra, p.279.

CHAP XXXVIIIL

Concerning evidence in writing,

BY the ftatute of 1 & 2 P. & M. ¢cap.13. and 2 & 3 P.

C M. cap. 10. Juftices of peace and coroners have
power to take examinations of the party accufed, and in-
formations of the accufers and witnefles, (the examinations
to be without oath, the informations to be upon oath,) and
are to put the {fame in writing, and are to certify the {fame
to the next gaol-delivery.

Thefe examinations and informations thus taken and re-
turned may be read in evidence againft the prifoner, if the
informer be dead, or {o fick, that he is not able to travel,
and oath thereof made; otherwife not.

But then, 1. Oath muft be made either by the juftice or
coroner, that took them, or the clerk that wrote them, that
they are the true {ubftance of what the informer gave In
upon oath, and what the prifoner confefled upon his exa-
mination. 2. As to the examination of the prifoner, it
mult be teftified, that he did it freely without any menace,
or undue terror impofed upon him; for I have often known
the prifoner difown his confeflion upon his examination, and"

3 hath
(\) N. Edit. cap.164. p. 541.
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hath fometimes been acquitted againft fuch his confeflion ;
and the reafon why thefe examinations and informations aré
allotvable in evidence (under the chutions above premifed,)
is, becaufe they are judges of record, and the informations
before them upon oath are authonfed and requlred by act
of parliament, and they are judges of the crimes upon
which the informations are taken.

Welfh forceably took away Mrs. Puckring and married her,
and thereupon a temporary alt of parliament was obtained,
enabhng commiflioners therein named to hear and deter-
mine that marriage, and to diffolve it, if there were caufe:
In that caule Mrs. Puckring her {elf was examind touching
the manner of the marriage, as a {upplemental proof, and
died hanging the {uit, Welfb was after indicted upon the {ta-
tute of 3 H.7. for this fa& for felony, and 1t was moved,
that this examination of Mrs. Puckrmg might be read n evi-
denee againft the prifoner, but it was denied. 1. Betaufe
it was a proceeding according to the civil la\v in a .civil
caufe. 3. Becaufe that fuit was originally at the inftance
of Mrs. Puckrmg and her own caufe, and tho fhe be accord-
ing to the tivil law examinable, - as a fupplemental proof,
yet it was a caufe for Her own intefeft, and therefore at
common law not allowable, tho the commiffioners, that
took the examination Wwete judgés conftituted by that, wh1ch ‘
then was allowd to be an a&t of parliament. M. 1652. B. R.

4. commits a feloriy in the county of B. and flies into
the county of C. and there is taken and brought before a ju-
ftice of peace of the county of C. wherée 4. is examind, and
informations upon oath taken by that juftice, tho the ]u{hce
of peace of the county of C. had not an original cogni-
farice of a felony committed in the county of B. yet thefe
examinations and informations being tran{mitted into the
county of B. where 4. is indicted, may be reéad in evidenice
againft him.  Dalt. Fuft. cap. 111. p.290. for tho he hath
not an original jurildition of the caufe, yet ke hath a con-
fequentlal juri{diction thereof, having the party before hiriy
and it is in order to the prefervatlon of the peace.

VOI. H.‘ 4 D .- _ If
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If a juftice of peace take informations in a cafe of high
treafon, it {feems thefe cannot be read in evidence upon an
~ indi@ment of treafon, becaufe high treafon is not within
that commiflion, but it is of ufe only, as an information
upon oath, which they may take, tho they cannot proceed
upon it, for all treafon is a breach of the peace; quere ta-
men, if it be not allowable to be given in evidence.

CHAP XXXIX.

Concerning evidences requifite, or allowd
by acts of parliament, and prefumptive
evidence. |

" BIY the ftatutes of 1 E. 6. cap12. §E. 6. cap. 12. there

' ought to be two witnefles to an indi%tment of high
treafon, and thefe witnefles are to be fworn before the jury
allo upon his trial, unlefs he willingly without violence cons
fefs the fame. ‘

Thefe two witnefles are ftill required upon his indi@-
ment, and it is not alterd by the ftatute of 1 & 2 P, && M.
eap. 10. which reftores the common law trial, but extends
not to the indi¢tment. Co.P.C. cap.2. p.25. vide fupra
Part L. p. 298. '

A confeflion upon examination before a competent judge
before indictment is fuch a confeflion, as the ftatute al-
lows. Co. P. C. ubi fupra, and {o it was agreed in the cafe of
Tonge and others 14 Car. 2. (a). |

If one witnefs be pofitive, and the other witnefs is only
by hearfay, thefe are not two lawful accufers within the fta-
tute, agreed by all the juftices in the lord Lumley’s cafe Hill.

I 14

(2) Kel. 18. vide Part L. p. 304,

v
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i 4 Eliz. cited, Co. P.C. whi fupra againft the opinion in Dy.
99. b. Thomas's cale; but two witnefles are not requifite
either upon the indi€tment or trial of treafons for counter-
feiting money by the exprefs provifo of the ftatute of 1 &7 2
P. & M. cap. 11. which dxre&s, that in all treafons for
counterfeiting or impairing of coin the offenders fhall be in-
difted, arralgned tried, convicted and attaint by {uch evis
dence, and in fuch manner as was ufed before. 1 E. 6.

The words of the ftatute 5 & 6 E. 6. cap. 11. are;
“ That no perfon fhall be indifted, convited, or attaint for
“ any the treafons aforefaid, or for any other treafons, that
now be, or hereafter fball be, which fhall hereafter be
perpetrated, committed or done, unlefs the {fame on\,n-
der be thereof accufed by two lawful accufers, e
may be confiderable, whether this alt extends to treafons
de novo made by act of parliament after 5 & 6 E. 6. ().

If fuch new treafons be enafled after, as that of 5 Eliz.
¢ap. 11. and 18 Elig. cap. 1. concerning (:hppmcJr and wafhing
of coin, and alfo 1 Mar. cap. 6. which have this exprefﬁon
(being tbei eof lawfully convick or astaint, according to the due or-
der and courfe of-the laws of this realm [ball [uffer deash, & c.)
there feems to be no necellity of two witnefles upon the ins
di&tment or trial. 1. Becaule according to the die order
and courfe of the lmps feems to intend common law (¢).
2. But if there were doubt of that, yet in thefe afls con-
cerning coin’the ftatute of 1 & 2 P. & M. cap. 11. enalls,
“ That all offenfes concerning counterfeiting, forging, .or-
impairing any coin current within the realm, fhall be in-
diéted, arralgned tried, convit and attaint by fuch evi-
dence, and in fuch manner, as hath been ufed before the
“ firft year of E. 6.” therefore, if the ftatute of E. 6. thould
be conftrued to refer to any future ftatute making treafon,
there will be the {ame reafon to carry over the flatute of 1
& 2 P. 9 M. cap. 11. to the trealons enalled againft im-
pairing of coin by 5 & 18 Eliz,

14

4

La)

[14

(44
19

(14

But

(b) See Kcl. 9518, 49. vide Part1. common law, fince rl;e lns in the pluraf
P.297. number do as fully exprefs, and feem

(¢) I cannot’ fee why thefe general moft naturally to include all the laws of
words fhould be confined only to the the land; whether common or faruts.
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But yet, as to other treafons, it may be very queflion-
able, whether 5 &7 6 E. 6. doth as to this point extend
to treafons newly enalted after, 1. Becaule tho a former
aCt may direCt the proceedings upon a new offenfe made
after, (as the ftatutes of 18 Eliz. cap. 5. 31 Eliz, cap. 5. con-
cerning informers, 21 Fac. cap. 4. concerning {uing infor-
mations in the proper county, and pleading the general if-
fue,) yet this doth not in terminis extend to offenfes to be
committed againft ftatutes to be made, but only in all o-
ther treafons hereafter to be committed (4). 2. Becaufe
moft commonly in the alls, that after 5 &7 6 E. 6. ena&ed
new treafons; if the parliament intended two lawful wit-
nefles, it moft commonlye xprefleth it accordingly ; quere, for
1 & 2 P. & M. cap. 1. {eems to import, that in new trea-
fons concerning counterfeiting forein coin made current by
proclamation, there would have qbeen a neceflity of two wit-
nefles by the ftatute of 5 & 6 E. 6. and therefore provides
againit it. , , o
"By the ftatute of 21 Fac. cap.27. the mother of a baftard
child concealing its death fh