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L A W

USES and TRUSTS.

Df Ufes.

"A N USE is where the legal Eftate

of Lands is in a certain Perfon,
and a Truft is alfo repofed in him, and
all Perfons claiming in Privity under
him, concerning thofe Lands that fome
other Perfon fhall take the Profits, and
be fo feized or pofleffed of that legal
Eftate, to make and execute Eftates
according to the Dire&ion of the Per-
fon or Perfons for whofe Bengfit the
Truft was created.

B By,
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WUfes and Lrufis,

By the Rules of Common Law, he
for whofe Ufe fuch Perfon was fo feiz-
ed, had neither jus iz Re, nor ad Rem
for if he came upon the Land, he was
a Trefpafler ; and the Reafon was, be-
caufe where ILands were given to
one, to the Ufe of another, according
to the Conftru&tion of the Common
Law, which is meerly upon the Words
of a Contra&, the Limitation of the
Ufe was adjudged repugnant and void,
becaufe by that Law he can’t be other-
wife than a plenary Proprietor; and
confequently he muft have it to whom
the Property was firft limited by ex-
prefs Words ; and by another Rule of
Law no Pofleffion could pafs from one
to another without folemn Livery ;
and tho’ the' Confideration was never
fo valuable, if that Ceremony was
omitted, nothing. was transferred.

, But the Chancery, that examines
the Confcience, with Regard to Men’s
Aé&ions, confiders with what Defign A-
greements are made; and ’tis contrary
to natural Equity, that when any Man
has taken Lands to keep for another, he
fhould deccive him, and take the Pro-
fits himfelf ; or that a Purchafer,
when he has paid his Money, fhould
not have a {ufficient, Conveyance in
Law executed, and a {pecifick Per-

‘ ~ formance
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formance of the Thing contragted for,
and take the Profits according to the
Agreement. ' .
The Original of Ufes was from a'T'itle
under the Civil Law, which allows of
an ufufru@uary Pofleflion, diftinét from
the Subftance of the Thing it felf;
and 'twas brought over to ws from
thence by the Clergy, who were Ma-
fters of the Civil Law, for when they
were prohibited from taking any Thing
in Mortmain, and after feveral Evafi-
ons by purchafing Tands of their own,
Tenants {uffering Recoveries, and pur-
chafing Lands round the Church and
making them Church-yards, by Bull
from the Pope, at laft this Way was
invented of convéying Lands to others
to their own Ufe; and this being pro-
perly Matter of Equity, it met with
a very favourable Conftruction from
the Judge of the Chancery Court,
who was in thofe Days commonly a
Clergyman ; and the Clergy thought
this a Statute contrary to natural Juf-
tice, and fo could eafily tolerate any
A& in evading it. 'Thus this Way of
Settlement begun ; but it more gene-
rally prevailed among all Ranks and
Conditions of Men, by Reafon of the
civil Commotions between the Houfes
of Lancafter and Zork, to fecrete the
' V B2 '_ Pof:
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Pofleffions, and to preferve them to their
Iflue notwithftanding Attainders : And
hence began the Limitation of Ufes
with Power of Revocation. And here
is to be confidered,

1ft, Tbhat is the Nature of Ales at
Cammon Latw,

2dly, Tpat Qltecations are mane
by 27 H. 8.

Fricet, At Common Latw.

And here are to be confidered eight

- Things.

1. Who .anay be feized to an Ule.

2. What are the Properties of an
Eftate in an Ufe.

3. Who may raife an Ule.

4. To whom it may be raifed.

5. Where, and whar Confiderations
are neceffary for the raifing an Ule.

;. In what Manner Ules are decla-
red.

7. The feveral Sorts of Ules.

8. The Inconvenicnces of Ules,

1 Who
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1. {Who map be feized to an Qle.
To that two Things are neceffary.

1. That the Perfon be capable of Con-
Sfidence and Truft.

2. That be take it up wunder the
Truft limited and appointed.

1. That the Perfon be capable of
Confidence and Truft.

1. Bodies Politick are not capable of § Co122
an Ufe or Truft, becaufe they are Bodies pyoy.
framed at the Will of the King, and 538
are no further capable than he wills 2’%;;"’-60'
them ; and ’tis his Will that they thould 335.5.10.
purchafe for the common Benefit, and
for the Ends of their Creation, and not
that they fhould take any Thing in
Truft for others; alfo being incorpo-
rate, the Chancery had no Procefs on
the Perfons to compel them to difcharg
their Truft. |

2. Aliens, and Perfons attainted, are 1 Co.1z2.
not capable of an Ufe, for they can Fop 72
take for no Man's Benefit but the gcp?';gz,
King’s.

3. The King cannot be feized to an p,p, 5,
Ufe, becaufe there is no means te Har. 468.

_Ro. Rep,
b3 COM- 5 Bro.

Feoffment to Uflesy 338 C s 1%
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compel him to perform ; for the Chan-
cery has only a delegated Power from
the King over the Confciences of his
Subjeéts ; and the King, who is the uni-
verfal Judge of Property, ought, to be
perfeétly indifferent, and not to take
upon him the particular Defence of
any Man’s Eftate, as a Truftee.

2. That he take it wp under the
Truft limited ; which may be done
two Ways.

1. By exprefs Words.
2. By Implication.

1. By exprefs Words ; as if by the
Words of the Deced a Man takes it to
his own Ufe, or to the Ufe of another,
there can be no Averment that he
takes it as a Truftee in any other Man-
ner ; for there is fuch a San&ion given
to all folemn Aés of contraéting, that
they cannot be conftrued direétly con-
trary to their own Expreflions; but that
muft be where the Deed is executed
upon a valuable Confideration ; other-
wife ’tis looked upon as a fraudulent
Conveyance again{t the Trufts, and has
not the Sanétion of a lawful Deed,
which the Oaths of Men ought not

to defeat,

2. By
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2. By Implication ; which is two-fold,

1. When one takes a Feoffment,
having Notice of the feveral Ufes and
"Trufts, there the Party is fuppofed
to take it under thofe Ufes and Trufls;
for the Law will {fuppofe a Man’s Ac-
tions rather juft than otherwife.

2. Where a Man takes it upon a va- 2 And.
luable Confideration, there he is fup- prg b
pofed to take it to hlS own Ufe, for Ufes 340.
othcrwife he would not have given an %5 C 6
Equivalent. L Ands

If a Feoffee to Ufes makes a Feoff- 313
ment in Fee by Deed, upon an equita-
ble Confideration to 3’ §. and his Helrs
to the Ufe of his Heirs exprefly,
fhall be feized to his own Ufe, tho he
had Notice of the former Truft; for
where the Deed exprefles the Ufc, an
implied one cannot be averred.

A Feoffee to the Ufe of 4. makes 30 H. 8.
a Leafe to B. referving a Rent, tho’ ,or{’%ﬁ“ﬁ'
B. has Notice of the Ufe, he fhall be 339, 47.
feized to his own ; for Words of De- 1 And.
mifc equally pafs an Ufe as if there >**
were exprefls Words to transfer it.

If a Feoffee to an Ufe makes a Feoff- 1 Co.122,
ment in Fee upon a valuable Confidera- o 7.
tion, with Notice, the fecond Feoffee
fhall be feized to the former Ufes, for
the Confideration imports a Scifin to his

] own
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own Ufe, the Notice, a Seifin to the for-
mer Ufes, and where the A& is capable
of a double Interpretation, that muft be
taken which confifts moft with Equity.
21Cor22.  If a Feoffment be made with Confi-
deration, and without Notice, the Feof-
fee fhall be feized to his own Ufe, for
here the A& is capable of no other
Conftruétion. ‘
1 Corzze. IE A is enfeoffed to the Ufe of B.
- and 4. enfeoffs C. without Confidera-
tion or Notice, ’tis flill to the Ufe of
B. for tho when a Man aliens with-
out Confideration, ’tis to the Ufe of the
Feoffor, yet in this Cafe it cannot
be to the Ufe of 4. becaufe he him-
felf held it to the Ufe of 3.
weg and  A. in Confideration of natural Affec-
Villers.  tion, covenants to ftand feized to the Ufe
;91;.“ Ab of himfelf for Life, the Remainder to
' his Daughter for Life, with contingent
Remainders over, 4. reciting the Ufes,
grants the Reverfion to F. and his
Heirs exprefly, but without Confidera-
tion, F. fhall take it fubje& to the U-
fes, caufa qua fapra. =
Hob. 348, 7~ S feized to the Ufe of 4. in 'Tail,
Ealof ~the Remainder to B. in Tail, Remain-
2;,’:"““ der to the right Heirs of 4. F. S. and
77 A.join in a Feoffment to three, two of
which have Notice of the former Ufes,
and therein they limit new Ufes, the
© new
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new Ufes thall ftand ; for 4. has a Power
to difcontinue his own Eftate in Tail,
and the Remainder alfo; which isdone
by this Feoffiment; and they cannot be
re-continued by the Entry of . §. who
cannot enter contrary to his own A&.  Hob. 349,

But B. will have a Remedy againft 350
all the Confederates in the Breach of
this Truft, ¢iz. 7. 8. the Feoffees that
had Notice, and out of the Eftate of 4.

If a Feoffee to an Ufe binds himfelf Bro. Feoff
in a Statute, Gc. and the Conufee? Uen
takes out Execution, he fhall have it 3***
to his own Ufe; for the Chancery will
not relieve againft the A& of Law,
where the Property is vefted upon va-
luable Confideration, and with no frau-
dulent Defign. ’

A Feoffee of a Manor to the Ufe of Ero. ib.
7. 8. releafes to the Tenants, they fhall
not have it to the Ufc of 7.§. for the
Seigniory is drowned in the Tenancy
which they had to their own Ufe, and
there can be no Truft without an Eftate
in Being. ° ‘

But by the modern Courfe of Chan- Jackfon®
cery, if the legal Eftate be merged, and ;’g’:}c“:};'
the Owners of the Land have Notice Nat. Arg
of the Truft, the Land is invefted with 4
it, and they fhall be enforced by a
Decree in Chancery to fet it up again,
for the Land was at firft bound, and
T atten-
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attendant to anfwer the Truft ; and
where the Owners of the Land knew
of this Truft, ’tis Iniquity in them to
deftroy it.

A Diffeizor, Abator, of Intruder, can-
not be feized to an Ufe, for they take
it under no Truft, but defeat the E-
ftatc to which the Truft was fub-
joined, and the Chancery has no Power
to try the Right of Inheritance between
them, for the Right of that Title is tri-
able only at Common Law ; but if he,
who has the Ufe, exhibits a Bill againft
the Feoffee to an Ufe, the Chancery
will order him to try the Title with
the Difleizor at Common Law, _

If a Feoffment be made to one for
Life, Remainder in Fee to the Ufe of
F. S. and the Tenant for Life aliens
in Fee, with Notice, the Alienee fhall
not ftand feized to the firft Ufes ; for the
Tenant for Life has no Power {o to a-
lien, and now the Feoffee is in of an
Eftate by Wrong, quite different from
that to which the Trufts were annexed.

A Lord by Efcheat fhall not be
feized to an Ufe, becaufe he is in by

. b & _—
T Foff, @ Title paramount, and feized of an E-
338. 4. 5, flate antecedent to that to which the

1R
122,

Ufe is annexed. Lord of a Villain, a
Lord that enters for Mortmairn, or re-
covers by Ceffavit, or a Tenant by the

Curtefie
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Curtefie cannot be feized to an Ufe, for
they claim by the general Laws and
Statutes of the Kingdom, which the
Chancery has no Power to alter, and
do . not take as Subftitutes under thofe
private Contra@s, to which Trufts are
annexed, and fo cannot be punifhed as
corrupt Breakers of that 'I'ruft which
they never undertook. .

But a Tenant in Dower may be {eiz- Hard.
edto-an Ufe, for a Tenant in Dower & .

: iy : . , : o. Lit.
claims by the Marriage Agreement, 13
and a {ufficient Provifion is made for 1 Rep.
her by Law, which is a third Part of 52 7
his Eftate ; and fince a private Con- Ugs, 338.
tradt is the Original of her Title, fhe$ **
continues the Eftate of her Husband
as he purchafed it, and under the fame
Truft and Agreements, _

An Occupant may be feizéd to an Hard
Ufe, for an Occupant continues the E- 45 o,
ftate of Tenant for Life, as his Subfti- 2 U,
tute, and {fo muft take it as he had it.§38' a

® . . . . . 10,

Tenant in 'Tail cannot be feized to
an Ufe, for the Land is by the A& of & 333
Parliament appropriated to Tenant in goo. 2
Tail and his-Heirs ;. fo that the Chan- Rs?; Ab.
cery, which is bound by thc A& of Ko Rep.
Parliament, cannot turn it to any other 313
Parpofe. = - A
[ > . ) 35V

4. S, 10.

‘Where
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1Co128.  'Where there is a Tenant for Life,

a the Remainder in Fee to the Ufe of
another, and he in the Remainder en-
ters and difleizes the Tenant for Life,
he takes the Eftate as a Diffeifor, and
is not capable of taking any Eftate
after the Truft ended, for he cannot
be remitted contrary to his own A&.

1RoAb.  If a Man poflefled of a Term in

8% Truft, commits Treafor, whereby the
"Term is forfeited to the King, the King
is not fubjett to that Truft, for he is
in the Poft, and the Law difpofing the
Property ‘of all Criminals to the Ufe
of the King, he cannot take it under
the 'T'ruft limited.

Pop. 72, Where there is a Temant for Life,

78 the Remainder to A. to the Ufe of B,
and the Tenant for Life makes a Feoff-
ment in Fee, and 4. releafes to the
Feoffee, the Ufe is gone for ever, canfa
qua fupra.

Hard. ~ If Mention be made of Perfons in the

469 Poft, it feems, by the Opinion of
the Lord Hale, they fhall be liable to
the T'ruft. | ‘

Bro. F.#o  If a Man grants a Sezgziory to A. to

Ufe, 335 the Ufe of B. and the Tenancy Ef-

"7 cheats, 4. fhall hold the Tenancy to
the fame Ufe; for a Seigniory fuppofes
an old Property after the prefent Fee
is determined, and fince 4. has taken

3 1t
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it up to the Ufe of B. when the Te-
nancy comes in, he fhall have it to
thofe Ufes to which the Property was
at firft granted. |

Where Feoffee to 4.s Ufe vouches
and recovers Land in Value, he fhall be
feized to his firft Ufe, for the Recom-
pence muft enfue the Lofs, and Ceffuy
gue Ule loft his Ufe by the Recovery.

Where 4. Feoffee to the Ufe of B. Bro. £ 4
grants a Rent to C. having Notice of :7/'985,337-
the Ufe, the Rent fhall be to the Ufe, 1g,.
of B. for A. has the Freehold in him,
and now at the Common Law may
raife a Freehold out of it, but he has
the Fee in Truft, and fo in Confcience
cannot raife a Frechold but under the
fame Truft; and fince in that Cafe he
gave Notice of the Truft, he has cre-
ated the Rent under the Truft accor-
ding to his Power; and fo if 4. makes
‘a Feoffment to . without Notice,
and B. releafes to D. after the Stat. of
R. 3. and before the Stat. of H. 8. this
did extinguith the Rent; for by that
Stat. the Releafe of Ceftuy que Ule is
an A& fufficient to convey the Freehold
of the Rent, and fo ’tis merged in the
Land.

But if Feoffee to a Ufe grants to Bro. E
7. 8. & Way or Commen for his Beaﬁs, ess 338

this™
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this, ex zatura rei, cannot be but to
the Ufe of the Grantee.
Bro. F.to - The Feoffee to an Ufe may grant
gf;‘;ﬁ”' the Office of a Steward, Bailiff; Receiv-
er, ¢5¢. for he is the Inftrument to con-
vey the Profits to Ceftuy que Ulfe, and
now it may be in his Power to ap-
point all Means in order thereunto; but
ibid.  this it feems muft be by the Confent
of Ceftuy que Ule; for this Appoint-
ment is wholly to convey the Profits
, to him.
Bro.Fto  But during the Minority of the Heir
Ufes, 539- of Ceftuy que Ufe, all Feoffees may
21 grant fuch Offices without his Affent,
for the Law fuppofes a tacit Confent
when ’tis for the Benefit of the Infant.
Iide  ° But they cannot fettle Fees to {uch
Officer during Life, without the Affent
of the Infant when he comes to his full
Age, for that may be to his Prejudice.
Trin. 9. A Feoffee to a Charitable Ufc makes
Car.Baft- 5 Peoffment upon valuable Confidera-
Green- . . , .
gead’s  tion,  and without Notice, the Purcha-
Cafe,  {er fhall not be feized to a charitable
?,f::%‘f“ Ufe, nor any Perfons claiming under
60,61,62, him, tho’ they have Notice; for he is
63- exprefly excepted by the Statute, and
the Lands once difcharged are never
after chargeable.

But



Afes and Trufis. 14

But if the Feoffee to a charitable Hill 1r.
Ufc makes a Feoffment to 4. for a va- oo o3¢
luable Confideration, and without No- Cole-
tice, and 4. enfeoffs B. for a valuable ‘Z,Z}j‘
Confideration, without Notice, B. thall Herne
be feized to the charitable Ufe; for the 135, 136,
Words of the Statute are, that the Com- 733 *3*
miflioners fhall come and order the
Lands and Tenements to be employed
according to the Party’s Intent, {o that
the Statute appropriates the Lands to
the charitable Ufes in the Hands of 4.
and P. his Subftitute takes it under .
the Charge, and in fetting forth the Ti- -
tle how he has obtain’d them, he muft
fhew the original Purchafe which was
under the Charge.

If a Man gives Land to 4. and a Peacock
Rent out of it to charitable Ufes, B. Z;’”IS.‘ITW'
purchafes the Land, with a2 good Con- Car. Mic.
fideration, and without Notice, he fhall Herne
hold it charged ; for firft the Rent is 3p°o‘3;n of
not extiné by the Purchafe, becaufe ap- Wood-
propriated by the Statute to the cha- o™
ritable Ufe, and fo cannot be merged Hill. 14.
according to the Rules of Common &
Law while the Charity continues. ] f_ s

2. "Tis not within the Exception of Ed. 174
the Statute, for that extends only to
the Purchafers of the legal Eftate to
which the Charity is annexed, and B.
has purchafed the legal Eftate of the

" Land
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C.L.14. 4
Rep. 22,
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Land and not of the Rent, for thefe
are as diftinét Rights in 4. as if they
had been in different Perfons.

2, 'Tis to be confiveted fwhat ave
the feneral IPr0peitics of an Cftate in
an {dfe.

" 1. If an Inheritance be purchafed, ’tis
defeendible to Heirs at Law, and here
’tis to be confidered,

1 What are the Defcents of an Ule
in Pofleffion. .

2. What is the Defcent of an Ule iz
Reverfion.

1. Of the Defcent of an Ufe in Pof-
feflion. If an Ufe be limited to a Man
and his Heirs, the Court of Chancery
will dire& it to go to fuch Perfons
as the Common Law has appointed
to reprefent him; for the Chancery can-
not alter the common Import of
Words, or fet up Rules of Property
oppofite to the Rules of Law; for
there is no legiflative Power in the
Chancary ; and to abrogate and fet afide
Laws, is equal to the Power of ma-
king Laws.

"There is poffeffio fratris of an Ufe, for
the Rules of Inheritance gover in

Chan-
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Chancery ; now none can make him-
felf Heir, but he that reprefents the Per-
fori that was laft in Pofleffion; for he
that laft poflefled it had the entire Do-
minion and Property, which none elfe
can have but by ftanding in his Place;
and no Man can ftand in his Place but
one of the whole Blood.

if Lands defcend on the Part of the CoL. 13.
Mother, and the Party makes a2 Ro.Ab.
Feoffment in Fee, without Confidera-py. 1.
tion, or referving this Ule to him and Co.L. 2z.
his Heirs, the Ufe fhall defcend to the l‘lzg‘;{gg
Heirs of the Part of the Mother; for 3i.Dy.
the Land would have gone to the 134-cmrn
Heirs of the Part of the Mother, and U};’;’ 3';3':
a Ufe is but an Eftate in Equity, Part 4. 5. 10,
of the Eftate in the Land ; for the Rule
of Law that tends to the Eftablithment
of Families and Encouragement of In-
duftry, is, that thofe that take Bene-
fit as Reprefentatives fhould convey it
all along in the Blood of the firft Pur-
chafer, from whom the Benefit was de-
rived, and the Ufe and Pofleffion was
derived from the Mother, and the Ufe
was never parted with, but the Poflef-
fion only ; {fo the Ufe muft be all along
conveyed to the Heirs on that Side.

If a Man for a valuable Confidera- py,, £ 4
tion purchafes Lands, or the Ufe of U, 337.
them, to himfelf, yet they fhall de-*4

N &

~, 1C0o.100
feend s,
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{cend to his Heirs ; for there wants nof
the Word Heirs to create an Inheritance
in an Ufe ; for tis Equity that a Per-
fon, who gave a Confideration for the
Fee, thould have it ; and that is not
fetting up any other Rules of Property
oppofite to the Rules of Law, but mi-

CroElig t18ating and difpenfing with the Rules

48 of Law, in particular Cafes, where
they fhould happen to fhelter Difho-
nefty and Oppreflion : But now fince
the Statute, no Inheritance can be rai-
fed without the Word Heirs, becaufe
now the Ufes.are transferred into Pof-
feflion, and muft be governed by the
Rules of Pofleflions at Common Law,
as to the Words that create new E-
ftates.

'The Poffeffio fratris of an Ufe fol-
lows the Analogy of Defcents at Law ;
and fo if a Man feized in Fee of an
Ufe, had Iffue a Son and Daughter by
one Venter, and a Son by another Pen-
ter, and devifes it for Years, and dies,
and the Son dies during the Term, the
Daughter thall have it, and not the
Son; otherwife it had been if he had
devifed it for Life.

 Rep. As the Court of Chancery cannot

1o1.  alter the Defcent of the Land, fo it can-

3Ed-47. ot alter the Law and Cuftom of a
y.-179.

2 Ro. Ab. - Place;
780G L. 23, 13 Co, 56, Hob: 31,  Dy. 134 wntra.
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Place; for all immemorial Ufages are

Part of the Laws of the Land : And fo

if 2 Man mskes a Feoffment in Fee of

Lands in Gavel-Kind, or Burrough En-

glith, without a Confideration, to the

Ufe of the Feoffor and his Heirs, this

fhall go to all the Sons, or to the Br.j39s.
youngeft; according to the Cuftom; 3%

If there is a Cuftom, that Lands fhall , re. Ab:
go to the eldeft Daughter only, and 78
the Party makes a Feoffment in Fee ;g,,g;";m,
to the Ufe of him and his Heirs, the Ronsby.
Ufe fhall go to the eldeft Daughter.

2. Qf Defeents of a Reverfion which
are governed by thefe Rules.

~ Firfl, Where a Man has an Eftate in
himfelf, and limits an Eftate to his
Right Heirs; he is feized of the whole
Eftate.

In the fame Mannét, where a Man 1 Veat.
has a Ufe in himfelf, and limits a Ufe 38
to his own Right Heirs, the fame Ufe is
in him ftill. The Reafon is, becaufe
Anceftor and Heir are Correlative ; and
fo whoever reprefents me as to my E-
ftate vefted in him after my Death, I
reprefent him during my Life as to
that Eftate; and confequently giving
an Eftate, already in me, to my Heir,
is not departing with it; for ’tis a Dif-

Cz pofition
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pofition in other Words to my felf, and
fo all Things remain iz _flatu quo.

But where I limit a Ufe, already in
e, to my own Reprefentatives, and
add a Qualification to thofe Repre-
fentatives; tho’ this be not Departing
with the Eftate, becaufe thefe are not
Words to convey it out of my felf| yet
there is an Alteration of the Eftate in
my felf, and the Ufc fhall alter and de-
2,8 9. fcend to my Heirs that came under
1 Co. 47, that particular Diftin¢tion and Qualifi-
137.a . cation; becaufe the Ufe has always
Heb. 27. been changed and modified according
1Mod. to the Intent of the Parties that have
51’61'{0 ap, the Intereft; and fuch a particular E-
827, sq1. ftate fhall be fuppofed in them, as may
e beft anfwer the Intent, »t res valeat.
239, 356;. If a Man feized of Lands in Fee,

makes a Gift in Tail, or a Leafe for
Life, Remainder to his own Right
Heirs, they take by Defcent, as in the
old Reverfion.

If A. feized of Lands in Fee, grants
them by Fine, during his own Life,
the Remainder to his own Right Heirs,
the Reverfion is in him, and he may
grant it.

-A Fine far Conuzance de Droit qué

Dy.237- 4/ et [a Feme ad de fon dome to the
Husband, with a Remainder to the
Conufor, for Life, Remainder to the

Right
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Right Heirs of the Husband, they are
in the old Reverfion, and the Wife fur-
viying fhall haye it for Life.

If a Man makes a Feoffment with- z, of Bed-
out a valuable Confideration, to the ford’s
Ufe of himfelf, for fifty Years, the for ..
Remainder to B. in Tail, the Remajn- 1 Co.130,
der to his own Right Heirs ; the Feoffor MI°°'7‘8'
is in the old Reverfion, and he may '~
devife it ; for a Feoffment without
Confideration does not difpofe of the
Ufe thereof; the old Ufe is in him fill,

But it hath been held that if the co. Lit.
Feoffment were made upon a valuable 22:523.4
Confideration, in as much as that is a .0,
Difpofition of the Ufe, there is an E- -
ftate in the Feoffees to retain it till
the Death of the Feoffors; and this is
an Eftate of Freehold, and affords a
Tenarnt to the Precipe, and an Eftate
to fupport the contingent Remainder.

If a Man covenants to ftand feized Pybus
to the Ufe of his Heirs, begotten on a ‘f':fd it=
fecond Wife, that is an Eftate in Tail, 1Mod.8,
vefted in the Anceftor. 121, 123,

2. Where a Man limits an Eftate of 3} £,
Freehold to me for Life, with a Re- U, 338,
mainder to my Heirs, tho’ after neyer >
fo many particular Eftates, the Re- frm 372
?ainer is vefted in me for three Rea- # 382
0nNsS,

C3 Firft,
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Firft, Becaufe otherwife you conftrue
the Grantmoft in Favour of the Gran-
tor, and let him in to the Reverfion
during the Contingency, to punifh
Walfte and enter for the Forfeiture.

Secondly, Becaufe the whole Advan-
tage muft be intended to me when I am
firft named to take the fame Sort of E-
ftate in the Conveyance, and the Bene-
fit is not defigned to any other particu-
lar Conveyance, bnt to all other Per-
fons that bear the Charadter of my
Reprefentatives ; fo that the Limita-
tion is for my Sake, and only intends
to enlarge my Eftate after the particu-
lar Eftates are worn off, yet cannot be
conftrued in the fame Manner as where
an Eftate is limited to 4. the Remain-
der to the Right Heirs of B. becaufe
there is nothing in the laft Cafe to lead
the Mind to fuch an Interpretation;
for here is no Benefit originally defign-
ed to B. but to his Heir primarily; and
fo the Heir takes as a Purchafer.

But if the fame Sort of Eftate be
not limited to the Anceftor as to the
Heir, the Heir muft take by Purchafe ;
for it is plain the Donor defigned him
an original Bencfit, quite different from
what he defigned the Anceftor.

Thirdly, Becaufe when the particular
Efates are worn off, they are as if theg
' - ha
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had never been ; and fo the Heir théuld
claim by Defcent as in his better Ti-
tle, and as of the Dying feized of his
Anceftors.

Another Reafon of this Law is; be:
caufe it muft be a contingent Remain:
der, or a Remainder vefted ; but it
could not be a contingent Remainder;
becaufe of Neceflity it muft be in the
Anceftor, and the Perfon that repre-
fents him, and fo confirued a Remain-
der vefted. ‘

If 7. 5. makes a Feoffment to the Co Lit
Ufe of 4. for Life; tHe Remainder to 2 ’;, i
B. in'Tail; the Remainder to the Right Fenwick
Heirs of 4 the Remainder is vefted in £ Nut-
A. and Hhis Heirs claim by Defcent: Mo. 284

But if 7. 8. makes a Feoffment to 5 72
the Ufe of 4. foraTerm of Years; the ;, Cro. C
Remaigder to B. in Tail, the Remain- &b L.
der to the Right Heirs of 4. the Re- 22 b
mainder is mot vefted in 4. but his;,, ’
Right Heirs. take by Purchafe, 1 Co. 104,

If an Eftate be limited to 4 for | and. ie.
Life, Remainder to the Heits Males of 1 Co- 124
‘the Body of 4: and to the Heirs Males
of fuch Heir Male, there is a Truft ex-
cuted in 4. becaufe this is within the
Rule; for here an Eftate is limited to
A for Life, with a Remainder to his
Heirs; and fo the Word Heirs is hot
a Name of Purchafe but Limitation.

€4 But
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11H.6.15-
Co Lit.
2. b,

Ufes and Lruflis,

But if ani Eftate be devifed, or pet
*Qtle, be cenveyed to: 4. for Life, the
Remainder to his next Heir Male, and.
to the Heirs Males of the Body of fuch
Heir- Male; there is an Eftate only
for Life in 4. and a contingent Re-
mainder in his Heir, as a Purchafer,
which vefts ¢o zﬂﬁam‘a that the parti-
cular Eftate determines; for tho’ there
be an Eftate for Life in 4. yet the
Remainder is limited: to his Heir
only, in the fingular Number; and
Heir in the fingular Number only, is
a Word of Purchafe, and not of Limi-

- tation,

Co. Lit.
8‘ b.

Co. Lit
8. b

If an Eftate. bc limited to a Man

y and his Heir, he has only an Eftate for

Life ; for it cannot go in perpetual
Succeffion, becanfe no more Reprefen-
tatives than one only is exprefled, 'The
Heir cannot take by Way of Remain-
der, becaufe it is limited by a. Con-
)unéhon Copulative ; and as Jointe-
nant he cannot be, becaufe nemo eff
Heres viventis.

But if a Man devifes an Eﬁate to
a Man and his Heir, a Fee-fimple
pafles, and Heir there is taken as monzer
colletlizumn, to anfwer the Intent of the
Party, which appears to be, that he in-

-tended to pafs a Fee, as if it had been

limited to the Dcvxﬁc and his Heirs for
€ver. But
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But if an Eftate be devifed to 4.2 Ven:
during the Life of B. in Truft for B.3'> 3™
and after the Deceafe of B. to the
Heirs Males of the Body of him the
faid 3. now living ; that is a Remain-
der vefted in the Heirs of B. for Heir
now living, in that Devife, muft be ta-
ken as a Periphrafis of the Heir appa-
rent, who is called Heir in Law, as may
be obferved by the Words guare filinm
& Heredem rapuit.

2. A Feme is not dowable of an Ufe, 1 Co.123.
for the Privilege of Dower was only to b 4
Freeholders Wives ; now an Ufe being Iéi,,‘ﬂ;,,,
no Frechold, is not within that Law, 152
and the Chancery allows the Feoffees
to be feized to no Body’s Ufe, but thofe
that are particularly named in the
Truft. | '

And that being the Cafe, it became 4co. 1.3,
a Pradtife ; fo the Father and Friends ™
of the Woman, procured the Husband
to take an Eftate from the Feoffees, or
others feized to his own Ufe, for Life;
and then to the Ufe of his Wife, for
Life, before or after the Marriage ;
which was the Original of Jointures.

Nor can the Husband be Tenant by 4 Co.
the Curtefie of an Ufe, caufa qua fupra. **3

3. An Ufe is alienable, 1/}, at Com-
mon Law, 2d/y, by the Stat. of R. 3.

i 0 hee ; (‘ P a Dowég

g
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a Dower was annexed to it to alien the
Lands. N ~

1. At Common Law, Ceftzy que Ufe
might alien the Ufe, becaufe every one
may difpofe of the Rights that were
in him; or he may prefer a Bill in
Chancery to make the Tertenant exe-
cute the Ufe in himfelf,

But at Common Law, if Ceffuy que
Ufe had entered and made a Feoffment
in Fee of the Lands, this had not been
good to pafs the Eftate to the Feoffee;
becaufe Ceftuy gue Uje had not the
Freehold in him, and fo could not
pafs it to another ; but by his Entry he
was a2 Diffeifor : Yet in this Cafe, if
the Feoffees of Ceftuy gue Uiz had re-
entered upon the Purchafer, the Feof-
fees would not have had the Lands to
their own Ufe by the original T'ruft;
and they would not have ftood feized to
the Ufe of Ceftuy que Ufe, becaufe he
had transferred the Ufe to another.

If Ceftuy que Uje makes a Leafe for
Years, rendering Rent, the Referyation
is void, unlefs it be by Deed ; for the
Rendering Rent to a Man is an Ac-
knowledgment of the holding Lands
from him ; but here the Lands are not
held of Ceftuy que Ule, but of the Feof-
fees who have the Reverfion. But if
the Refervation be by Deed, the Feof-

b fees
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fees are eftopped by their own A& to Bro Y
deny the Tenurc of -Ceftay que Ufe. s.f‘i’g’,;;gg
If Geftuy que Ufe may make a Let- 26.
ter of Attormey to give Livery, Quere; t%’f'::’; F’;
or if the Aé& confines it to the A¢t of . 25,7
Ceftiy que Ule. o v
2. By the Statute of 1 R.3. ¢ 1. a
Power was annexed to a Ulfe, that
Czftuy' que Ufe fhould alien the Lands.
The'Reafon of that Statute was, be-
taufe Ceftuy gue Ufe in Pofleflion often
aliened the Lands, and then the Feof-.
fees entered, which caufed a greatdeal
of Vexation and Chancery Suits; and |
fo the Statute gave to Ceftuy queUfe
an immediate Power of Alienationy
without the Goncurrence of the Feof-
fees. :

Firlkt, Who are within the Statute.

Secondly, What Authority is given by
T T A

1. By the Statute C:ffay que Ufe has plow,
fio Power of Alienation, when he has 351 &%
a naked Right to a Ije; and not a Ufe
in Effe; unlefs it be in order to con-
firm an Eftate in Being ; becaufe the
Interit of the Statute was only to give
Ceftuy: que Ule a greater Power, and to
transfer his Eftite; and not any other
Remedy to regain and reveft it ; and
unlefs he has the UJfe, he cannot pafs

the
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the Ufe, much lefs the Pofleffion to ait=
other And fo if A. feized.of Lands,
“to the Ufe of B. enfeoffs 7. §."and dies
-without Ifue, - C. has no other Way of
_regaining the Ufe but by the Entry of
‘the Feoffee ; and he has no Power to
alien by this Statute till- the Uﬁa be ,re-
vefted.
Plow:. But if the Fegﬂ"ee to a Ufe in Fee
351 b 1. be diffeifed, and Ceftuy gue Uje releafes
to the Dxffelfor, this cxtinguifhes the
* Ufe, and by the Statute bars-the Entry
“of the Feoffec.’ .
Bro. B 1 - Where Feoffees. to an e arc Dxffu—
Ufes, 331. fees, and after the Difleifor - enfeoffs
b /5}1_%_29 Ceftuy que Ufe, who enfeoffs a Stranger ;
this is _good, and fhall bind;the Feof-
fees ; for the Feoffment is good to pafs
the Pofleffion, and Right of the I7e,
which he had in-him ;.and the Feoffees
cannot enter to revive an Uz, which
‘the Party himfelf by,his own A& has
-¢xtinguithed.
2, "The Statute is to be undelﬁood of
Ceftuy que Ule, that has an Ufe in Effe,
.in"Oppofition to him that has only aRe-
verfion or Remainder of an Ufe, . - .,
Plow. If a Feoffment be made to the U/.'e
3o of A for Life, Remainder to B. in
.- Fee, 4. may. alien in Fece, becaufe
the Feoffees claim the whole Eftate for
the Ufe of A. during his Life, andlhc
1ds
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has the whole Advantage of it; and the
Statute that gives the prefent Pofleflor
of the Ufe a Power of Alienation, has
provided an immediate Remedy for
the Remainder Man. o

But if the Tenant for Life of an Ufe Plow.
aliens in Fee, and dies, the Feoffees 343 .
may enter on the Alience; for by the and Bar-
Words of the Statute, the Alienation “’;"‘i's e
is good againt Ceffuy que Ufe and his p‘:{;; re-
Heirs, and Perfons claiming only to his fored.
Ule : So when Feoffees claim to the
Ufe of the Remainder Man, the Feoff-
ment of Tenant for Life, according to
the Authority given by the Statute, is
no longer valid to bar the Feoffees of
the Entry ; for their Right is by the
Common Law.

But if there be a Feoffment in Fec piow.
to the Ufe of 4. for Life, the Remain- 250. &
der to B. in Fee; B. has no Power of 2’1"7;“@
Alienation by the Statute, during the 330544
Continuance of the Eftate for Life, I Co128.
becaufe the Pofleflion is, as is faid, to b
the Ufe of A4. only, during his Life, and
fo the Remainder Man has nothing to
do with the Pofleffion ; and if the Re-
mainder Man would enter on the Feof-
fees and make a Feoffment, either the
Ufe of Tenant for Life would be de-
ftroyed, or the Feoffces muft re-enter
and create a particular Eftate to them-

' ' felves,
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felves, without being fubject to Dower ;
for by the Common L.aw, every pat-
ticular Eftate is derived out of the Fee
Simple by the Agreement of the Par-
ties in Intcreft; but hcre are no Par«
ties to fuch Agreement, and the Sta-
tute has not altered the Law in this
Cafe.

But if therc be a T'enant for Life;
Remainder in Fee; he in Remainder
may make a Leafe for Years, or grant
a Rent-Charge to begin after the Death
of Tenant for Life ; for he ¢annot en-
tér and take the Poffeflion out of the
Feoffee ; but ’tis an Executory Con-
traé on which the Statute operates af-
ter the Death of Tenant for Life. 4
" Tenant for Life to the Ufe of A.
and the Reverfion is granted with At-
tornment to another, to the Ufe of B.
for Life ; the Reverfion in Fee is grant-
ed to a third, to the Ufe of ¢ AB.and
C. may grant their Eftates prefently,
becaufe there is a Divifion of Eftates,
and each has a Tertenant of his own ;
{o that the transferring one Eftate does
not difpoflefs another Tertenant, or
make any particular Eftate than what
is created by the Parties. ,

A Feofiment to the Ufe of 4. 7.
Remainder to the Ufe of B.in Tail, Re-
mainder to 4. in Fee, 4, makes a Feoffx

meng
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ment to the Uz of himfelf, for Life, -
the Remainder to his eldeft Son in
Tail, and then the Statute of H. 8. is
made, and the Father dies ; the firft
Feoffees may re-enter, and revive the
former Ufe ; for A4, could only make a
Feoffment in Fee determinable upon
his own Life ; but as this Contra&
muft be taken firongeft againft them,
’tis a Difpofition and Alteration of the
Remainder in Fee, according to the
Ufes limited.

2. What Authority is given by the
Statute.

If a Lord or Grantee of a Rent, be Co.Lir
alfo Ceftuy que Ufe of the Land, and 5* #
makes a Feoffment in Fee accord-
ing to this Statute, the Rent is extinét;
but if the Tertenant gives a Letter of
Attorney to the Lord or Grantee of a
Rent-Charge, and he makes a Feoff-
ment accordingly, this does not ex-
tinguith the Rent ; for in the firft
Cafe he pafles alfo his own Intereft
and Eftate in the Land ; but in the
laft Cafe he himfelf paffes nothing, for
he is but fubftitute to another, and
the Eftate pafles only from the Ter-
tenant, |

If
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Co.-Lit  If Ceftup que Ufe makes a Feoff-
202. . . .
Bro, E o ment in Fee upon Condition, and af-
Upes, 338- ter enters for the Condition broken,
523 he fhall be feized of the Eftate in the
Land; for the whole Eftate is divefted
out of the Feoffees by the Feoffment,
and they cannot enter for the Cozdition
broken, becaufe no Parties to it.
This Statute does not give Ceftuy
que Ule any Power to devife the Land;
for thete are no Words that alter the
Law in that Point.
b.us.  If Ceftuy gue Ufe in Tail, aliens the
ik 1. Land by Leafe and Releafe, or Feoff-
S.219. ment; this only binds the Feoffees du-
37H.8.13. ring his Life, becaufe he has no longer
Power of Alienation ; zid. the Stat. If
this Ceftuy que Ule aliens by Fine, this
is good, and bars the Entry of the Feof-
fees after his Death ; for that would
difpoflefs the Eftate in Tail by the
Stat. of 4 H. 7. and if he aliens by
Recovery, it does not bind the Iffze,
1hid. . 7. becaufe he is not Temant to the Pre-
cipe ; fo that would be no Bar at
Common LEaw, and this is not helped
by any Statute: For tho’ a Recovery
here be exprefly mentioned, and fo binds
the Party himfelf, yet the Right of
the Eftate in Tail is {fevered.
1Ch.Caf.  If Tenant in Tail of a Truft levy a
Fencag Fine, or fuffer a Recovery, this is an
63 64 equi-
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equitable Bar of the Eftate, tho’ the
'Truftee does not join in the Recovery
to make a legal Tenant to the Pre-
cipe ; for as the Fine and Recovery pafs
the Entail in a legal Eftate at Com-
mon Law, fo it paffes the Entail of a
'Truft in the Court of Equity.

But if Tenant in Tail of a Truft . ..
makes a Mortgage, or acknowledges 119, 120,
a Judgment or Statute; and then le-
vies a Fine and {fettles a Jointure,. the
Jointrefs fhall hold it fubje&t to the
Mortgage or Judgment, in the fame
Manner as if the Mortgagor or Conu-
for had been Tenant in Tail of the
legal Eftate, and after the Mortgage
or Judgment had levied a Fine and
made a Jointure; becaufe the fubfe-
quent Declaration of the Ufe of the
Fine is meerly the A& of Tenant in
Tail, and he cannot by any A& of his
own make a fubfequent Conveyance
take Place of a precedent; and the
rather becaufe the Feme claims under
that Fee which Tenant in Tail got
by the Recovery or Fine; and that
Fee was fubjet to all the Charges
he had laid upon it.

If a Man recovers by an erroneous g, z .,
iZudgment, and makes a Feoffment to Ugs, 337.
is own Ufe, and upon a Writ of Er->3; .
ror the Judgment is reverfed, the Party *° "

D thall
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fhall enter without a Scire facias a-
gainft the Feoffees ; for this is with-
‘in the Letter of the Statute.

Bro. .ot I Ceftuy que Ufe makes a Leafe

gfeé,asw for Years, referving a Rent, he fhall

27H.8.15. have an Action of Debt upon the Con-
tract; but he fhall not azow, becaufe
the legal Eftate of the Reverfion is
ftill in the Feoffees, fince he has put
the Eftate out of them but for a
Term ; but the equitable Eftate is in
him, and he may difpofe of it, and
the Rent paffes; but the Feoffees thall
punifh for Wafle done by the Tenant,
and enter for a Forfeiture, &c.

Bro, F.al  If Ceftuy que Ufe makes a Leafe for

Ufes» 338 Years, referving a Rent, this fhall

S.23,339. 80 to his Heirs ; for fince the Statute

B.EaiUfes has given him Power to make Eftates

335518 ot Law, they are governed by the

41 Rules of Common Law.

B.EATL  If Ceftuy que UJe makes a Leafe for

33% 515 years, referving a Rent, with a Claufe
of Re-emtry for Nonpayment of the
Rent, and the Rent is behind, Ceffzy
que Ufe may enter ; for he only can
take Advantage of his own Condition.
And fince the Statute allows the A&
of Re-entry by allowing him Power
to make Leafes, he fhall for ever keep
the Pofleflion againft the Feoffees,
Quare tamen.

4. 9
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4. 9 Ufe i3 Devifable,

For the Reafon why Lands were Trearife of
not originally devifeable, was, becaufe Ze
the Ceremony of Lizery was required 1 co.
to the Tranfmutation of the Pofleffion, 123- &
which is not Neceflary to the Difpofal ;3..1:“.7;:1Uﬁ
of an Ufe; for Livery is to give No-H. 8. 8.
tice againft whom the Precipe is to Dot ard
be brought, and the Pracipe is only .., H.3.
of an Eftate of Freehold.

If a Man makes a Feoffment in Fee 6 Co. 18.
to the [/ of his laft Will, the Feoffor &°. Lit
has it to the Ufe of himfelf and his ;'72.7,,
Heirs; for until a Man has actually Bulf: zc0.
difpofed of the Ufe, the Ufe is in him Fa& J<
only: Itis fo in this Cafe; and if hescmain’s)
devifes, the Parties muft claim their ¢4
Intereft by the Devife.

But if a Man makes a Feoffment in 6 Co. 18.
Fee to the Ufe of fuch Perfon and ,,Ci‘n”;
‘Perfons, and of fuch Eftate and Eftates
as he fhall appoint by his laft Will;

‘there by the Words of the Conveyance
he has a qualified Fee, determinable
upon the Limitation of other Eftates;
and the Feoffment mentions the future
Eftates that fhall rife on his Denomi-
nation, which plainly conveys an Exe-
cutory Fee to the Perfons nominated ;
and 'tis only the Office of the Wikl to

D2 nomis

©
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nominate ; for the Intereft is transfer-
red and difpofed of by the Fegffment.
But in the former Cafe there is in the

~Feoffment no Words of Difpofition, ¢5¢.

4 Co. 23,
1 Leon.
174.

Cro. EL
441, 2.

6 Co. 18.
Hob. 349.

and there the Parties muft claim by
the Deaife.

If a Copyholder furrenders to the
Ufe of his lat Will, the Land is ftill
in the Copyholder, and he may difpofe
of it by an A& in his Life-Time ; if
he does not, by any Will, it fhall go
to his Heirs; if he makes a Will, it
paffes by the Surremder, and not by
the Will; for the Property of the Co-
pyhold is not altered by a private A&
of the Tenant, but by an open and fo-
lemn A& in the Lord’s Court ; but at
Common Law the Ufe of the Land
may pafs by a Devife, asis faid; and
the Freehold it felf fince the Statute.

If a Man fuffers a Recovery to the
Ufe of his Laft Will, he may difpofe
of the Eftate by a Comveyance de 7ovo
during ‘his Life ; but he cannot, during

“his Life, limit new Ufes on the o/d

B.E.AITY.
H. .

337:-f- 79~
_) .8, 12

>to the Ufe of his Latt Will, and in

Recovery, fo as to be thereby bound
from any Alteration; for the whole In-
tereft of the Recovery was declared to
be to the Ufe of his Will, which is
changeable in its Nature,

A Man makes a Feoffment in Fee

the
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the Deed he exprefles the Ufe of the
Will to be to himfelf for Life, and
then to his Son in Tail, and afterwards
makes a Leafe for Years, and dies; this
fhall bind the Son ; for it being ex-
prefly declared to the Ufe of his Will,
it fuppofes a Power in him to change it.

Ceftuy que Ufe devifes, that his Feof- B. F 338.
fees may alien the Land to 7. §. the >'*
Feoffees may enfeoff B. and B. may
alien to 7. §.

Ceftuy que Ufe devifes, that his Feof- Ibid.
fees fhould alien the Land for Payment
of his Debts, the Creditors may compel
him in the Court of Chancery to do it.

If Cefluy que Uje devifes, that his Thid,
Peoffees thould alien the Land, this is
in the Hesr till Alienation.

5. "Tis nmot extendable or Affets,

Becaufe there is no Procefs at Law Rep. r.
but upon Eftates at Law; and Ufes are ;32.1154’;'sz
meerly Creatures of Equity, on which 339.5.25.
the Common Law can award no Exe- ISh-Rep
cution ; and they are not 4fféts, becaufe '# '
they go in the Courfe of Iubheritance,
and not to Executors.

But if a Zerm be limited to attend Hard.

a Fee, this fhall be Affets for the **

Payment of juft Debts; for the Court

of Chancery will not carry it out of its
D3 due



8 Afles and Lrufis.

due Courfe,- where there is any Prejus

dice or Inconvenience.
But by the Statef R. 3. 'tis held ex-
tendable upon a Statute Staple or Mer-
chane 5 for this is in the Nature of a
. ay. Grant, or Leafe for Qears ; and Grants
339-S25 of Leafes are made good againft Ceffuy
3 Co13% gye Ufe and the Feoffees, by the Statute.
; Cian.  But fince the Statute of Frauds and
Rep-128. Popjyries, they feem to be 4ffets in the
Hesr for the Payment of juft Debts, the
- Heir being obliged to pay all juft
Debts out of ‘a real Eftate that de-

fcends from the Anceftor.

6. “Tis not forfeitable.

AV 8

Hard. t. Not for Felony ; for in Cafe of
233;};}89' Felony the Lands are caft on the Lord
B.Eau.of whom they are holden, for Want
339-S. - of Heirs ; but a Ufe is holden of no
334 BOdy. '} s o
Hard, 2. Not for Treaforn ; for all Tenures
492 495 are forfeited by the Breach of Fidelity
and Duty owed to the Lord ; for un-

der that Condition the Tenants take

their Eftates, and confequently = all
Breaches of Allegiance forfeit the E-

flate to the King, fince it originally

came from him, confequently the E-

ftate which is holden may be forfeited ;
77 "bug
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but a U is holden of no Body: But
this is‘alter’d by the Statute. ,

If a Term be limited in Truft, and 26 H. 8.
Ceftuy’ que Truft commits Treafor oryg, . o
Felony, the Term is forfeited ; for the Sir John
perfonal Property goes with the Perfons; ;j‘;:kc '
when the Poffefﬁopfis forfeited, the Par-;mle{:ln 16.
ty is incapable of perfonal Property, Holland’s
and confequently the Right is ig t’lz’e g;:{:z;,‘{;;
Publick, ‘and the King has the Ufe of 44. Hard,
the Term in this Cafe. 466, 495-
. But if ‘a2 Term be limited to attend Hard.
the Inberitance in Truft, it is not for- 467
feited for Felony, becaufe it does ot

velt ‘in his Perfon and go to his Execu-

tors, but belongs to the ! Inberitance,

like ‘the’ Charters which are not for-
feited, '

. Cho map weclare 02 aife the THes.

. 1%§ince the Chancery, as hath been

faid before, does not fet up Rules of
Property contrary to Rules of Law,

thofc that have not a difpofing Power

by the Law, cannot raife a Ufe ; and
g;onfe.qucﬁtly ‘a Hushand and Wife can-

not declare TZes upon a Feoffment,

fo as to bind the Wigz, _

""" But Baron and Feme may. levy 'a Mo. 1gs.
Fine which will bind the Wife; for :?{)&52&“

D4 " here jgg,
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here the Law allows her a difpofing
Power, becanfe fhe is privately exa-
- min'd, confequently the Chancery muft
allow them to declare what is the De-
fign of that Fine; and therefore fuch
Dcclaratxon by thﬁ:}n both fhall bmd

the Wife.
2Cosr4.  If the Husband only declares the
. ﬁfé Aot Tfes, this fhall bind ,the Wife; for
fince fhe joins “in the’ ]:'me, fhe muft
be prefumed to concur.in the Defign
of that, Fine, anlefs the contrary ap:
‘pears by fome manifeft Sign of her

Diffent.

:Co.s7.  But if the Husband declarés the,
Mooris6: 77765 of the Fine one Way by Deed, and
gith'icae. the Wife another by Deed, this bmds
Quere the Husband diring the Coverture but
:“b’:e;)b:;d not the Wife afterwards; for the Huf-
ration be band cannot declare. the UJes without
z‘;f ey Coricurrence of 'the Wife, becaufe he
% Co. )w, has no Eftate ; and.fhe cannot be pre-
# 5¢6. {umed .to concur where the contrary
.appears by her Deed 5 and fhe cannpt
declare the Ufes 4lone becanfe durmg
l‘/fam«ge fhe is not f#i juris; and with-
out the Husband fhe has no difpofing
Power And if there be no Ufe declar’d
upon this Fine, it is to the e of the
Wife; for where' there is no other Ip-
tent of a Fine declared, it is fuppo-
L,d to be dcﬁgnd asa farther Sccurity

to
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to the prefent Pofleffor ; and, the Tz
is ftill in the Wifc, fince in, this Cafe
fhe has not departed with it.

If Husband. and Wife. f€ll the Lands 2Co. 57
for Money, and levy a Fine, the Ujéf R Ab,
may be averred without. any Deed 798.
from the Wife, to prove her Affent.

If Raron and Fere levy.a Fing, and 2 Ro. b
there be ap Indenture in the Name of %ﬁgn Tr
the Husband and ,Wife, declaring the
Ues, which is brought. to. the Wife to
feal, and fhe tefufes, the Zes.do not
bind the Wife ; for the cannot be pre-
fumed to. concur after fuch 3. Rcfu-
fal.

If Baron and Feme, within Ag e, 2 Ro. Ab,
levy a Fine, this fhall bind her ; %or 79080 .
tho' an Infamt ought not to lcvy 4Q. whe
Fine, yet when done it is valid, becaufe ther the
there is no Averment agamﬁ Rccords, ,;Z:,;:{,’Zt
and if the Law allowed it to be valid, for the
it is rcafonable the Parties thould have fZ"”;,ﬁ;"f
Power to declare the Intent of it. during bor

Baron and Feme levy a Fine of the Nonage ;
Land of the Wife, and both feal - an rofolued i
Indenture ; and in Confideration of El. 129,
@oney, limit the U to the Conufee, 13
and there is a Claufe of Re-caztry upon
Payment of the Principal and 1o per
Cent.. which is more than the lawful
Intereft, whereby it becomes an Ufuri-
ous Contraé’c becaufe the Parties en-

2 . joyed

o

Co.57.5.
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joyed the Profits of ‘the Land; befides,
if the Husband afterwards, and before’
the Fine be engroffed, -re@ifics it; and
explains their Intention by another
Deed, wherein the Conufee covenants,
that the Baron and Feme thould take
the Profits in the mean Time, altho
the Wife does not agrec to the fecond
Deed, it thall bind her; for the firft

" Deed declares the Intefit of the Fine,

3 Co.§8.4.

2Coh.58 4.

thid,

#hid.

and pafles the Ufes, and the laft Deed
only declares the Intent of the firft to
vectify the Matter of the Ufury. |
A Man of non fane Memory may de:
clare the Ufe of a Fine levied, caufz
gua [upra. |
2. Every. Man may  declare and
difpofe of the Ufe according to" the
Eftate and Intereft he has in the Land ;
and therefore if two Jointenants levy
a Fine, and declare the Ujes feverally,
cach Man difpofes of his own Motety;
but if they declare no Ufes, they 'are
feifed as before, P
~ If Tenant for Life, and he in Re-
mainder in Fee join in a Fine, with-
out declaring any Ufes, they are feﬂla
as they were before.” -
4. feifed of certain Lands, and P,
a Stranger join ina Fiue, it fhall be to
the Ufe of ./ tor fince there 'is wo
2 Cop-
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Confideration to part with the Land,
the Ufe is ftill in him, .

So if 4. feized in Fee of certainzR. Ak
Lands, and B. a Stranger joins in a 7%
Common Recovery, without declaring
any Ules, the Ufe thall arife to him
that had the Intereft in the Land, and
not to the Stranger, "

4 To whom a WUfle map be raifen,

1. Not to Alicns.

An Alien could not compel the Feof- AL 16,
fees to execute a Ufe ; for ’tis contra- ?F“;ISV
1y to the Policy of the Law that an e
Alien fhould plead, or be impleaded, Style a1.
touching Lands, in any Court of the
Kingdom. "

" The King fhall have the Ufe of an alL 16.
"Alien upon his Purchafe ; for the Ad- 5. do-
vantage a Man receives from his Duty ;4.
can extend no farther than the Obliga-

tion of that Duty reaches, but the
Allegiance of an Alier is temporary,
therefore fo is his Property ; and fince

he is incapable of Perpetualnefs of Sub-
jeGion, he cannot be protected in any
Eftate that is of perpetual Conti-
nuance; and the Inconvenience. is the
fame if this be a Freehold at Law, or

8 Trufi
But
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Sty.40.  But in this Cafe the King fhall not
feize the Land of an Alien, unlefs it
be executed in him by a Decree in
Chancery ; for there was no Right in
the Ceftuy que Ufe to feize the Lands
without a Decree, and the King has
only the Rights of the Ceffuy que
Ufe. Q.

BEaU. Secondly, Tho' the King cannot have

3384 Feoffees to his T, becaufe he cannot

"*  take but by Matter of Record; yet
he may take it when the Ufe is found
of Record, where an Office is found of
the whole Matter.

BEaU. Thirdly, A Monk cannot have a Uge,

239 %  becaufe he has vowed perpetual Pover-

"™ ty, and therefore cannot have Property ;
but he may be an Executor, becaufe
pofleffed to another’s Ufe.

8$H.7.8.  Fourthly, The Limitation of a UJe

B.EalU to the Poor of the Parith of Dale, is

35" good, tho' no Corporation ; fdr tho'

Mich. 1o0.they are capable of no Property at

gur Bl Common Law, in the 'Thing trufted,

warren. becaufe the Rules of pleading require
gJacHa perfons claiming to bring themfelves
we. ™ under the Gift ; and no indefinite
wick.  Multitude, without publick Allowance,
roa™ .. can take by a general Name, yet they

331.8. are capable of a Truft; for here the

100 Complainantsdo not derive to themfelves

24, 25, any Right or Title to the E(’cate,ﬂn but

ew



fhew that it has been abufed and mif-
employed by the Owners, contrary to
Confcience.

Fifthly, (Zibete and Wwhat Confivera-
tion is neceffaty to the Raifing of
an dfe.

It being, (as is faid) the Ufe of the
Country to deliver Lands to be fafely
kept, the meer Alteration of the Pof-
fefion does not in Equity give a
Right, but it fhall be to the Uje
of the Donor, unlefs in two Calfes.

1. Where the Ufe is expreffed.
2. Where there is a valuable Confi-
deration. |

1. Where the UJe is exprefled on the
Tranfmutation of the Poflfeflion ; for
fince there is no Property without a
Power of Difpofal, the Chancery, with-
out oppofing the Rules of Law, can-
not fet afide a Difpofition, or prefume
that it is delivered in T'ruft for a Man’s
felf, againft his own exprefs Words ;
and therefore here no Confideration is
neceflary to the raifing fuch an Ufe.

If a Man levies a Fine to the UJe 2Ro.Ab.
of 4. a Stranger, this is good without 78, 791-
any Confideration. S

0
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2Ro. 79.  Sg if a Man levies a Fine, and in

Tramp- Confideration of Blood, and the Mar-

Sonard. riage of his Baftard-Daughter, covenants
that the Comafee fhall be feized to the
Ufe of the Daughter ; this is good.

2Co.76. In a Fine fur Gramt & Render

a Ibid. the Confideration is expreffed to be pro
finali concordia ; and when a Confide-
ration is exprefled, no Confideration
can be averred but what ftands with
the exprefs Confideration.

1 Co.176. The fame Law is on a Recovery or

Feoffment.
2Ro.Ab.  If a Man raifes Ufes upon a Fize,
781. , . ;
T onss. Feoffment; or Recovery, he may referve

2. Poft to himfelf a Power of making Leafes;

136, but he cannot do it on a Covenant to

ftand {eized; or on a Bargain and Sale;

for upon a Fine, Feoffment, or Reco-

very, a Ufe may be raifed without a

Confideration, and therefore will arife

to thofe Leflees without Confideration ;

and the former Eftates which were raif-

ed without Confideration, inay be de-

feated without it ; but in a Bargain

and Sale; and Covenant to ftand feized,

no Ufes will rife without Confideration,

therefore not to the Leflees ; for where

the Perfons are altogether uncertain,

and the Terms unknown, there can

be no Confideration; and for which
Reafon the former Eftates, raifed upna

~ good
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good Confideration, cannot by fuch
Leflees be defeated.

The two Confiderations upon which
a Deed is allowed to be valuable; are
Muairiage and Monzy 5 for Marriages
being not only for the Hopes of Pofte-
rity, but being likewife induced by the
Contra@ts and Settlements that are
made at the Marriage, fuch Contra&s
are allowed to be valid, fince the
Marriage had not been but on the
Foot of thofe Contraéts, and therefore
no voluntary Deed, tho’ prior, Ge.

Secondly, Where the Party can prove
a Confideration.

Confiderations are two-fold, 1. Blood,

2. Money.

Firft, Blood ; if a Man parts with 2 Ro.4b.
any Lands in Advancement of his Hlue, 78 783
and to provide for the Contingencies
and neceflaty Settlements of his Fami-
ly, ’tis fit the Chancery fhould make
them fuch good Conveyances tho’
they want the Ceremonies of Law ;
for ’tis the Defign and Intent of the
Court of Equity to-mitigate the Seve~
rities of Law, fo as they may beft
comply with the Peace of Families ;
for their Eftablithment is Part of the
Nature and End of Government.

9 There-
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Roilib.  Therefore if a Man, inh Confideras
tion of natural Love and Affe&ion, co-,
venants fo ftand feized to the Ufe of
his Son or Brother; this is a good Ufe.

vid. poft- But if a Man covenants to ftand feiz-

ea. ed to the Ufe of 7 8. in Confidera-
tion that he is an intimate Friend, or
School-Fellow; or that he was bound
in a Recognizance; this is not good to
raife a Ufe; for the Obligation that a
Man has to his own Family, is fup-
pofed by all Governments fuperior to
all Obligations of meer Gratitude ; and
therefore the Chancery will not pre-
fume ’tis the Party’s Intent to difpofe of

2Ro.Ab. Lands out of the Family where any

183.  Ceremony is abfent that is neceflary in
Law to the making fuch a Contra&.

2 Ro.Ab. A Covenant to ftand feized to the UJe

785+ of a Baftard, in Confideration of natu-
ral Love, is not good; for fince that
Copulation is unlawful, the Iffue ought
wot to have from the Government the
Privilege of a lawful Son.

2 Ro.Ab. Tho Blood be a good Confidera-

% tion to raife a Ufe, yet muft the In-
tent of the Party be declared by Deed,
and the Chancery muft follow that In-
tent; for it would be mifchievous that
any Words of Kindnefs that exprefs a
future Defign of Parting with an E-

flate
2
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ftate, fhould be conftrued as a prefent
Settlement.

If 2 Man covenants to ftand feized
to the Ufe of fuch Perfons as 7. §. fhall
name, this is void, tho’ 7. §. names
one of the Covenantor's Sons. But if
a Man covenants to fland feized to the
Ufe of fuch of his Sons or Coufins as
7. 8 fhall name, this is good ; .if he
makes the Nomination for a general
Covenant, that extends farther than a
Man’s own Kindred, it is void, and falls
not within an equlteble Confideration ;
and being in its Creation void, it can
never be made good.

Secondly, Money, if an Equxvalent
be given, tho’ the Contraét be not exe-
cuted with all the Formalities of Law,
yet in Equity the Tt of the Lands
ought to be in the Purchafer.

If a Man, in Confideration of Blood, Co. Lit.
makes a Charter of Feoffment, with a4,
Letter of Attorney to deliver Seifin, ; 737
and no Seifin be delivered, no Ufe thall
arife; for the Court of Equity muft
follow the Intent of the Parties; and
they have exprefled their Intent not to
part with the Eftate until the Cerc-
mony is performed.

But if a Man, in Confideration oF Co. Lir.
Money exprefled in the Deed, fells his 49- a.

E Land, 7817“ Ab.
8 Co. 94. Vid, 2 Ro. Ab. 787. Marchso.
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Land, and gives a Letter of Attorney
to deliver Scifin, this paffes the UJe be-
fore Livery ; becaufe the Equity to
pafs the Ufe arifes from the Payment
.of the Money ; and therefore now,
fince the Statute of 37 H.8. he may
chufe to have it one Way or the other,
according as he firft wills, either to
enroll the Deed, or take Livery, (vid.
Bargain and Sale) but if the Confide-
ration be not exprefled in the Deed; it
muft pafs at Comimon Law.

But if Tenant for Life and the Re-
mainder Man in Fee, make a Charter
of Feoffment, and a Letter of Attor-
ncy to make Livery, and Livery is
made accordingly, this is good ; and
the Remainder fhall pafs by the De-
livery of the Deed ; for when a com-
pleat Conveyance appears at Common
Law, the Court of Chancery does not
intermeddle therewith.

Selling ex oi termini {uppofes my
Transferring a Right of fomething for
Money, the common Medium of Com-
merce. But if there be no fuch Con-
fideration, it may be an Exchange, a
Covenant to ftand feized, a Grant, ¢5c.
but it can be no Sale,

If
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If 2 'Man bargains and fells Lands 1 Co
for divers good Confiderations and ;\gg;,;"
Caufes, it is void, unlefs Money be a- 518, so2.
verred.

" If there be a Confideration of Mo- Moor
ney exprefled in the Deed, no Averment 578
or ‘Evidence can be admitted againft it;
for the Affirmative is proved by the
Deed, and ’tis impoffible in Law or E-
quity the Negative fhould ever be pro-
ved.

If the Deed fays for a competent Moor
Sum of Money, ’tis fofficient, without g:Li‘nNcw
averring the Sum; for ’tis a Sale if Rep.
there be any Money.

A Man in Confideration of 70 / 1 Coas6.
bargains and fells to his Daughter and 2Co-76.4
. 8. in Tail, who intermarry, it may
be averred, as well in Confideration of
Marriage, as alfo of Seventy Pounds;
for a Man may aver any Confidera-
tion confiftent with that in the Deed.

If a Man in Confideration that 7. §. Cro. EL
was bound in a Recognizance, and 394
other Bonds for him, and for divers
good Caufes and Confiderations, bar-
gains and fells his Land to him and
his Heirs ¥, that is not good ; but it*antess.
had been good by Way of Covenant centr
to ftand feized, had there been apt
Words.

E 2 i)
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Cro.EL  If I bargain and fell my. Land to

39% my Son, no Ufe arifes, unlefs there
be a Confideration of Money, caxfa
qua (upra.

Dys3374. " If a Man, in Confideration of fo
much Money, to be paid at a Day to
come, bargains and fells, the Ufe
pafles prefently, and after the Day the
Party has an A&ion for the Moncy:;
for ’tis a Sale, be the Money paid pre-
fently or hereafter.

Dyi6sa.  An Averment cannot be allowed by
the Heir, that the Confideration is falfe
againft the Deed and Conveyance of
his Anceftor, caufa qua fupra.

Co. Rep If a Man conveys Lands to 4. for

122 .. the Payment of his Debts, and 4.

and Bain- pays Debts to the Value of the Land,

ton. he is a Purchafer.

Sixthly,
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Sixthly, in what Manner Ules may
be raifed. ‘

Y. How they may be raifed with or
without Deed.
dz. By what Words they may be raif-
ed. :
3. How they may be raifed by Impli-
cation of Law.

1. How they may be raifed with
Deed or without it.

If a Lord releafes to a Copyholder : Ro.at,
in Fee, to the Ufe of another, this is 788
a good'Ufe; for fince the Seifin and
Ufe of the Eftate is in the Lord, he
may trapsfer the Seifin of the legal
Eftate by paffing the Ufe to another, or
not, as he pleafes. Quere, if the Law 2 Ro.Ab;
is not the fame of Releafes that enure 788
by Way of Enlargement, and tram/-
mitting of an Eftate 5 but otherwife S Lit
of Releafes that enure by Way of zranmft '™
mitting a Right and Extinguifpment ;
for in thefe Cafes the Releafor has not
the Ufe and Pofleffion of any Eftate ; for
that is in the Difleifor. ‘

If 2 Husband covenants with his Wife 2 Ro.Ab.
to ftand feized to her Tfe, this is void ; 285 .
for Husband and Wife in all Matters of ;;;, ™

E 3 Pro-



54

5Co.26 2.

5Co.26.4.

5Co. 26.5.
2 Co. 76.
2.' Ro.Ab,
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Property, by the Rules of Law, are as
one Perfon ; and no Man can covenant
with himfelf.

If 2 Man makes feveral Declarations
of the Ufes of a Fiwne, or Recovery
fubfequent, the laft Declaration fhall
ftand ; for each Declaration is to ma-
nifcﬁjthe Intent of the Fine; now all
A&s follow the laft Determmination of
the Mind, and confequently the Fiwe
follows the laft Declaration of their
Intent,

If a Man declares Ufes by Deed, and
after declares other Ujes by Parol,
and the Fine or other Conveyance be
purfued according to the Deed, the
firft Ufes fhall ftand ; for a Deed can-
not be contradiGted but by fomething
of equal Validity.

If the Declaration of the Ufes and
the Fine differ in Perfons, in Quantity,
or Quality of the Land, or any other
Circumftances, and there be no ether
Declaration, this fhall ftand ; for the
Law prefumes that this Deed declares
the Intent of the Fine, tho’ they differ
in Circumftances; becaufe it ought to
fupport Men’s Contraéts, and take
them ftrongeft againft the Grantors;
but there is no Room for a Prefump-
tion, or Guefling at their Mind, where
a contrary Intention is exprefled. ¢

I
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If a Man declares Ufes by Deed, and
afterwards declares other Ufes by Pa-
rol, and thefe two Declarations differ in
thofe leffer Circumftances of Quantity,
Time, or Perfon, and the Fize is con-
formable to the laft Declaration,that fhall
ftand ; for thisis not an Averment contra-
ry to the Deed : For then they muft befo
apparently different that both cannot be

confiftent. But where the Averment de-.

clares the UJe of a different Fine, ’tis not
contrary to the former Deed : But the
Fine mentioned in the Deed, and the
Fine levied, being in their Circumftances
really different, they cannot be prefumed
to be the fame by the Law, becaufe the
Intent of the Fime levied is exprefled to
be different from the Intent of the Fize
mentioned in the Deed.

Now tho’ the Expreflion of a Man’s
Mind cannot be contraditted, but by
Expreflions of equal Solemnity, yet
where his Mind is only prefumed, it
flpay be contradited by any Expref-
ion.

If the Indentures preceding, and thofe
fubfequent to the Fize differ, the Finc
cannot be directed, Part by the one, and
Part by the ather ; but, (as it is faid) it
muft be by the latter ; for the latter Con-.
tra¢t of the fame Naturealways deftroys
the former.

E 4 If
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9Co.10.e.  If a4 Man levies a Fize or fuffers a

2 Ro.Ab
782,

9 Co. 10,
b v

29 Car.
2. ¢

" Recovery, he may afterwards declare
the Ufes, for the Ufes are in him in
that Cafe ; and therefore ’tis Equity
he fhould difpofe of it when, and as he
pleafes to bar himfelf and his Heirs.

If a Man levies a Fine, and then
declares the Ufes by Parol, and after-
wards by an Indenture declares other
Ules, yet the firft fhall ftand ; for the
firft is a Difpofition and Transferrence
of his Ufe; and therefore there can
be no other Difpofition, for nothing is
in him to difpofe of ; and this is al-

* fo executed now by the Statute, and

9Co.11.2

cannot be divefted.

. If a Man levies a Fine, and after-

wards grants a Rewt-Charge, and then
declares the Ufes, Ceftuy que Ufe thall
hold it charged, unlefs he can prove
a compleat Agreement before the Grant
of the Rent-Charge ; for otherwife he
muft take it as a Subftitute of the
other; and as he could grant it,

A Ule cannot be raifed without g
Deed or Feoffment. |

> Ra.Ab If a Man levies a Fine of a Rent,

he cannot limit the Ufe of it to a
Stranger, without a Deed ; for the UJe
and Pofleflion of that which has its

Nature
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Nature and Being by a folemn Agree-
ment by Deed, cannot pafs without
fuch Agreement; for otherwife there
would be a greater Evidence that the
Ufe continued with the Party, than
that it was difpofed of.

On a Fine, fur Conufance de Droit
tantum, Ules may be raifed without a
Deed; for affettio tua imponit nomern
operi tuo ; and therefore where-ever
there is an A& that alters the Poffeflion,
the Party’s own Words may declare
the Intent of the A&; and this being
according to the Policy of the Com-
mon Law, has not been altered by
any Statute.

On a Fine fur Grant ¢& Render, a
different Ufe cannot be averred by
Words only ; for in this Fjze there is
a Ufe implied, becaufe there is a Con-
fideration, (viz) pro finali concordia,
¢rc. and where-ever a Ufe is either
exprefled or implied, there can be
no verbal Averment to the contrary;
for there is a greater Sign that the
Minds of the Parties are altered from
the verbal Agreement, than that they
continue the fame, when they leave
no folemn Teftimony that there was
fuch a one.

put

57
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But by Deed a Ufe may be raifed
upon 2 Fine fur Gramt ¢ Rewnder;
for otherwife the Deed muft be whelly
fet afide that the Parties have never
cancelled, for that is capable of ne
other Meaning ; but the Finme has a
plain and dire&t Senfe, different from
the Implication of pafling a Ue, (viz)
to pafs the legal Eftate ; and here it
pafles that only, becaufe when two

- Contraéts are made, there muft be fuch

a Conftru&tion of them, if poffible, that
both may have Effect; efpecially here,
where by the Words of the Deed it
appears, a Relation was defigned to
each other.

But if the Fime differs from the
Deed in Quantity or Quality, or of the
Land, or of the Perfons, or in any
other Circumftances, .a verbal Aver-
ment may be allowed to reeoncile
them ; and the Ufes may well pafs by
the Deed caufa qua fupra.

A Man feized of a Manor in Fee,
to which therc is an Advowfon appen-
dant, bargains and fells them in Fee,
rendering Rent te the Bargginor in
Fee, provided the Bargainee regrant
the Advowfon for Life, ¢5¢c. The Bar-
gainor covenants to levy a Fige of the
Manor, ¢9¢c. to the Bargainee, and the
Bargainee mutually covenants to render

back



Ales and Trufts. 59

back the Rent, by the fame Fize, to
the Bargainor, the Bargainor and Bar-
gainee join in a Fine to F. § who
grants and renders the Manor, (ec.
to the Bargainee in Fee, and the Rent
to the Bargainor in Tail, the Remain-
der in Fee to F, N. tho’ the Bargain- , co, fron
or and Bargainee join in the Fine to 70 % 82.
7. 5. whereby the abfolute Eftate?
feems to be lodged in him, and the s,.
Condition difpenfed with, and he ren- Crom-
ders over the Eftate to the Bargaince, .7 °
as abfolute as he had it ; yet is not the
Bargainee feized of an abfolute Eftate
by the Grant and Render; for the Ufe
of this Grant and Render will rife, on
the Deed declaring the Intent of the
Fine, Caufa qua fupra ; and according
to that the Bargainee has but a Con-
ditional Eftate : And tho' the Deed
and Fine differ in Perfons, it being
gevied to 7. 8. and in the Manner of
limiting the Rent, yet the UJe as in
the Deed, may be averred to be the
Intent of the Fine.
At Common Law any Ufe might be » Inft
raifed by Words only. 675-
For Averment of Confiderations, fee Dy. 229.
Confideration, 11 (b,

Secondly,
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Secondly, By what Words Ufes may
be raifed.

vid. By A Man, in Confideration of B.s
ot U Marriage with his Son 4. covenants,
may be  that after his Death, the Lands fhall
vaifed fince remain to the faid 4. and B. and the
;,b;.‘s':;" Heirs of 4. tho' the Marriage takes
" Effe&, yet the Ues do not rife by this
Covenant; for here the Seifin of the
Father is not appropriated to the feve-
ral Ufes, but only a Remainder limit-
ed after the Father’s Death, which can-
not be without a particular Eftate;
nor that without a particular Contradt,
and no Man can contra&t with him-
felf.
2RoAb.  The.fame Law is if a Man grants
789 the faid Lands to his Son B. after his
own Deceafe, to have and to hold to
B. and the Heirs of his Body begotten§
the Remainder to C. in Tail,
2 Ro.Ab. If a Man feized in Fee fuffers a
787.  Common Recovery, in Truft and
Confidence that the Recoveror would
execute it to him in T'ail, Remainder in
Fee to his Son ; tho’ no Confideration
be expreffed, or any Covenant to com-
pel him to execute it, the Court of
Chancery would have formerly forced

him,



Afes and Lrufis. 61

him to it, and confequently the Statute
will now execute it in him.

If a Man feized of Landsin i/, le- 9 Co. fo.
vies a Fine, or fuffers a Recovery, and J 211
declares no Ufes, the Uje refults to the 5,8, .
Tenant in Tail, and he becomes feized Jenk.cent
in Fee byVirtue of the Recovery,becaufe *'*
the Recoveror is Tenant in Fee Simple,
and then no Ufes are declared of that
Recovery ; and where no Confidera-
tion appears from the Recoveror, the
Recovery can be to no other Purpofe
than to dock the Entail.

If the Ufes of a Fine or Recovery
be declared by a precedent Indenture,
all Parties are eftopped from averring
any other Ufes of fuch Fine or Reco-
very, becaufe that was the original In-
tention of fuch Fine or Recovery; but
if the Ufe be declared by an Inden-
ture fubfequent, no Parties are eftopped
from declaring other Ufes, but fuch as
are Parties to the Deed ; becaufe it does
not appear to be the original Intention
of fuch a Fine ; and therefore a De-
claration of other Ujes may be averred,
and no Body is eftopped from fuch an
Averment, but thofe that are Parties
to the fubfequent Deed. 9 (v. 10. 5.

X1 a. Caf. in Parl. 144, 145. 4 Mod.
163. 5 Co. 26, a. Gro. Fac. 29.

But
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But if the Fize varies from the pre-
cedent Deed, then any Perfon, as well
the Parties to fuch Deed as Strangers,
may aver any other Ufes ; becaufe the
Deed not referring to the fame Time
is fubftantive, and the Ufes may be
averred as if there were no Deed at
all. :
But by 29 Car. 2. of Frauds and Per-
juries, the refulting Ufe upon any Fine
or Recovery could not be altered with-
out Deced ; and then it became a Doubt
whether the refulting Ufesr were not
executed, and thereby any fubfequent
Deed excluded : And therefore for
that Purpofe the Stat of 4 Aun. c. 16.
declares again, that a fubfequent Deed
may limit the Ufes of fuch Fine and
Recovery. .

If a Man gives, grants and confirms
his Lands to H. and his Heirs, with a
Claufe of WWarranty, and the Deed be
indented and enrolled, this fhall raife
an Ufe ; becaufe it doesnot appear to
be ‘the Intent of the Parties to pafs it
by Way of Feoffment, notwithftand-
ing the Warranty ; inafmuch as a Ce-
Jtuy que Ule can rebutt by Force of the
Warranty, tho' ‘he cannot vouch.

If a valuable Confideration was gi-

Fo.33.8.4.ven, the Fee paffed without ‘the Word

Vid. Fo.

3'4

Heirs ; for it was Confcience to con-
vey
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vey the Fee, (as ’tis faid) but the Law
is altered.

A Ufe may be entailed ; for the co. Lic
Chancery is bound up to the Mind of 20 4.
the Donor by the Intent of the A& of 1y &3
Parliament; and this Ufe may be bar-
red by the Fize or Recovery of the
Tenant in Tail, notwithftanding tlie
Party has not the legal Eftate, if there
be a Confideration for fuch a Convey-
ance ; for fuch a Perfon is out of the
Reach of the Statute: But where
there is no Confideration there is lefs
Equity in the Cafe, and therefore lefs
Reafon for the Chancery to interpofe.

If a Man feized of Lands in Fee
makes a Leafe for Life, and then co-
venants on valuable Confideration, to
ftand feized to the Ufe of 'Tenant in
Tail, and then Tenant for Life {uffers
a Common Recovery voluntarily, this
is no Forfeiture ; for tho’ he has only
an Eftate for Life by Law, and coiife-
quently it would, by the Rules of
Common Law, be a Forfeiture, yet
fince he in Reverfion held it under furs
ther Trufts for Tenant for Life, he is
out of the Rule; for thete is no E-
quity that a Man fhould forfeit that
to another, which the other is beund to
preferve and keep for him, and can’i)ot

ay
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lay hold of at any Time for his own
Advantage.

Thirdly, How an Ufe may be raifed
by Implicatiors of Law.

If a Man feized of Lands alone,
or with a Stranger, levies a Fize and
limits no Ule, it fhall be (as has been
faid) to his own Ufe by Implication of
Law; and the fame Law is of a Re-
covery, or Feoffment.

If "a Man feized of Lands in Taé/,
levies a Fine or fuffers a Recovery,
and declares no Ufes, the Ufe refuits
to the Tenant in Tail; and he be-
comes feized in Fee by Virtue of the
Recovery, becaufe the Recoveror is
Tenant in Fee; and when no Ufes are
declared of that Recovery, and no
Confideration arifes from the Reco-
veror, no Intent for levying that Fine,

¢c. it thall be conftrued only to dock

the Entail.

If the Ufe of a Fine or Recovery be
declared by a precedent Indenture, all
Parties are eftopped from averring any
other Ujes of fuch Fine or Recovery;
but if the Ufes be declared by an In-
denture fubfequent, no Partics are e-
ftopped from averring other Ufes but
fuch as are Parties, ¢5c. 777d. all this
ante. If
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If 2 Man makes a Leafe for Life or 1 Ro.Ab.
for Years, this fhall be to the Z7 of the 7
Leflee,orifa Leflee forLife orYearsgrants
over his Term, it is to the IJfe of the
Grantee; for (as is faid) the Ufe of the
Country to declare Lands to be fafely
kept, has made the meer Delivery of
Pofleffion no Evidence of Right,without
a valuable Confideration. But thefe
lefler Eftates were not ufed to be deli-
vered to be kept for the future Sup-
port and Provifion of the Family, and
therefore the meer A& of delivering
Pofleflion paffed 2 Right, without Confi-
deration; fince there is no Prefumpti-
on from the Ufe of the Country that
thefe Eftates were transferred under fe-
cret Trufts; efpecially {ince Rents were
ufually referved, and they fubjet to
Wafte and ether Forfeitures.

If Leflce for Life or Years grants over 2 Ro. Ab
his Eftate, and limits the Ufz but of Par- 78%
cel of the Eftate to the Grantee, the Re-
mainder of the Eftate fhall be to the
Ufe of the Grantee by Implication of
Law, canfa qua fupra.

Seventhly, The {everal So2ts of Ules.

1. Abfolute or Qomtingent, of which
hereafter.

F 2, Sole



66 Ufles and Trufis.
2. Sole or conjoint. Ufes, and_ conjoint
Ules. may be divided into Eftases of
Fointenancy and Temancy in com

22070 o ,

Jointenancy comies under a two-fold Dix
vifion.

1. Joint Trafts.
2. Foint Eftates in Ufe of Truft.

Firl, Foint Trufts are again two-fold,
with or without an Iutereft. .

With an Intereft ; as if one devifes his
Land to his Executors, to be fold, or
his Land to be fold by his Executors;
Co. Lit. which is all one, and equally transfers
236,181 the Fftate; for to devife Lands fignifies’
to give, grant or difpofe of it by Will.
Without an Intereft ; as if onc devifes
that his Executors ﬂlalf fell the Land;
for this does not only transfer it; for to
grant that another fhall difpofe of it by
an A& of his, is not, till the A& be ac-
complifhed, any Difpofition.
Co.Lit.  Andin the former Cafe the Intereft
1816 {yryives, and the Truft with it.
'grY-ISCW- If an Eftate be granted to 4.and B.
251, 245, for their Lives, to the Ie of C.for Life,
if 4. and A. die, the Eftate of (. is deter-
mined. “
But
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But if an Eftate be granted to the Dy.186.4
Husband and Wife, habend to the Huf- S;’ Car.
band and Wife, to the Ufe of them and 244,5.
the Heirs of their Bodies, this is an E-
ftate in Tail, vefted in the Husband and
Wife; but this isnot a Grant of an Ufe
divided from the Eftate, but a Grant of
the Eftate and the Ije to the fame Per-
fon ; fo that either the Word, viz. 70 the
Ufe muft be [et afide, or that whole
Sentence, 2iz. to the Ufe of them and
the Heirs of their Bodies, becaufe the
Parties have appointed no Pofleffion out
of which the Ufe of an Eftate Tail
may arife.

If there be a Joint T'ruft, and one re- Co. Lit.
fufes, (¢ to att according to the Truft, 13- «
the other can a& only as to his Intereft. 4,"{}[5701:’
As if a Man devifes Lands to Execu- 338 4. 5.
tors, to be fold, and one of thofe Join- **
tenants refufes, ¢5'c. the other could on-
ly fell his Moiety at Common Law ; but
now in this he may fell the whole, per
21 H. 8. ¢. 4. tho’ the other refufes or
dies.

Secondly, Foint Trufts without an
Intereft.

At Common Law thefe Joint Trufts Co. Lit.
are taken as Authorities, and don’t fur- 113 &
vive, for the Common Law judges of a

T Foa2 Man’s
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Man's Defigns from his Words only ; and
therefore if a Man devifes that 7. §.
and 7. N. fhall fell his Land, and one
of them dies; fince he has authorized and
put both of them into his Place, one
only can’t reprefent him.
But if a Man devifes his Land to 4.
for Life, and that, after the Death of 4.
his Executors, or that his Sons-in-Law
Co. Lit. {hal] fell it, and makes four Executors,
Y Ani> or has five Sons-in-Law, and one of them
145.  dies, the Survivors may fell it ; for the
Authority remains with the Plural Num-
ber of them, by the plain Words of the
Devife; for he has made thofe Perfons
that come under the Denomination, as
to that A%, his lawful Reprefentatives;
and fincethat Land was to be foldafter his
Death, ’tis highly probable that as one
of the four might die during his Life,
he could not abfolutely intend the Sale
fhould be by them all.

Y And. But if in this Cafe all die but one, he
15 ang 145 mot an Authority to fell at Common

Loghing. Law, caufa qua [upra.
Co.Lit. But the Court of Chancery, that con-
2123+ fiders the Nature of the Fruft, will im-
power him to do it, and compel the
Heir to join with him, as if it be for the
Payment of Debts or Legacies, or to be
divided among Nephews or Relations ;
for 'tis equitable that fuch an honeft and
) rea-
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reafonable Defign fhould be fupported,
tho’ it can’t Effe¢tby theRules in conftrus-
ing thofe Words that neceflarily govern
at Common Law. .

The Executors in the Cafe may fell SI"L“‘E
without Deed, for they arc but Repre-
fentatives of the Teftator, and the Ven-
dee is in by the Will,

If it be devifed that Executors fhould
fell, and one refufed, at Common Law,
the other could not fell any Part of it,
confa qua fupra; but now he may fell
the whole, becaufe it is within the Equi-
ty of the Stat. of H, 8,

'The Executors may fell any Part of Co. Lir.
it as they find Purchafers; for if they ''* 4
have Authority over the whole they
have it over every Part ; for a Man can’t
make void his own A& by doing lefs
than his Authority, when he does an A&
that he is authorized to do,

If one Executor refufes to fell or ad- €o- Lit.
minifter, the other can't fell the Land i?}lgfn,
to him ; for fince they are authorized ta =
fell, they muft of Neceflity be excluded
from buying, fo that no Power was by
the Will given to fell to any of them,
but to all other Perfons exclufive of
them,

o3 Secondly;
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Secondly, Foint Efates in a Ufe or
Truft,

if a Man enfeoffs or leviesa Fine to

?;'00.55, A. in Fee, to the Ufe of himfelf, and

66.
Hutt.112.
1Ro.Abr.
791,
Sam’s

Cafe,

B. and their Heirs, they are at Com-
mon Law Jointenants of the UJe; the
Eftate in a Ufe vefts according to the
Intent of the Parties, which was to place
the entire Ufe in them, and the Poflef-
fion only in 4. and fince the Statute
executes the Pofleflion in the fame Man-
ner as the Ufe was, they were not Te-
nants in Common, as one in by the
Common Law, and the other by the Sta-
tute, but Jointenants by the Words of
the Statute.

~ If a Manmakes a Leafe for Life, Re-
mainder in Fee to the Right Heirs of
7. 8. and 7#. N, alive, the Heirs are

Tenants in Common, for when 7. §,

dies, his Heirs haveeither a fole Proper-
ty of the Fee, or he has it with others;
he can’t have it with others, becaufe
there is none in Being to take it with
him ; andif he had a fole Property of
the Fee, it can’t alter without fome A&
of his own ; but he can’t have a fole Pro-
perty in the whole Remainder, for that
were exprefsly contrary to the Convey=
ance; he muft therefore-have a fole Pro-

perty
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perty of the Fee in a Moicty ; which is
a Tenancy in Common. .

But in Cafe of a Ufe Perfons may be <5 U*
Jointenants that don’t take at the fame 13 Co.56.
‘Time; as if a Man enfeoffs fuch a one Dy 340
to the Ufe of himfelf for Life, and of } ©>*°"
fuch a Wife as he fhall afterwards take,
they are Jointenants; for here the Huf-
band has no Property in the Land, nei-
ther Sus iz re, nor ad rem, butthe Feof-
fee has the whole Property at firft to the
Husband only, and upon the Contingen-
cy of Marriage to them both entirely;
and this is the only Rule of Equity to.
fupport the Truft in the fame Manner
the Parties have limited it, and now it
is executed by the Statute in the fame
Form as it was governed in Equity.

If a Diffeifin be made to the T oLt
of two, and one agrees at one Time, : cb.‘;'a.
and another at another Time, yet they Co. Lix
are Jointenants ; for every fubfequent %5
Confent is equal to a Command pre-323,
cedent; and if both had commanded
the Diffeizin, the firft A had been the
A& of both; and therefore from that
A& donje]_,‘ they are now efteemed as

oint Diffeifors.
J If a Man/;nfeoﬁ's A. to the Ufe of 4. ;;}":Ab
and B. they are Jointenants, tho’ B.gave
no Confideration, becaufe the UJe is dif-
pofid of exprelly to him,
F 4 If
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ChaRep. If Father and Son join in the Pur-
28 . chafe of Lands, on a valuable Confide-
pe . , .
werfus  ration, and the Father afterwards devi-
Scroope. fos thofe Lands, the Court of Chancery
will not fuppofe the Concurrence of the’
Son was only in Truft for the Father;
but that he was made Jointenant for his
own Advantage; and this was the anti-

ent Way of Purchafe to avoid Wardfhips,

Eighthly, @he Inconvenigncies of
dfles,

Tho’ thefe Ufes had a very equitable
Beginning; yet like all new Modelsand
general Schemes of ordering Property,
itintroduced a greatmany unforefcen In-
conveniencies, and fubverted in many In-
ftances the Inflitution and Policy of the
Common Law, ‘

Firft, Eftates paffed by Way of U,
from one to another, by bare Words on-
ly, without any folemn Ceremony or

Sar. 27, permanent Record of the Tranfaéion ;
#8 c10. whereby a third Perfon that had Right
e % knew not againft whom to bring his Ac-
1 And.  tion. )

~nn

booh, 3. Secondly, Ujes paffing by Will, the
Heirs were difinherited by the inadvers

tent Words of dying Perfons,
’ Thirdly,
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Thirdly, Lords loft their Wardfhips, Ibid,
Reliefs, Marriages and Efcheats; the
'Truftecs letting Ceffuy que Ufe continne
the Poffeffion ; whereby the real Tenants
that held the Lands could not be difco-
vered.

Fourthly, The King loft the Eftates Ibid,
of Aliens and Criminals; for they made
their Friends Truftees, who kept Poflef.
fion, and fecretly gave them the Profits
fo as the Ufe was undifcovered.

Fifthly, Purchafers were unfecure ; for 1id, |
the Alienation of Ceftuy que UJe in Pof-
feflion wasat Common Law a Diffeifiz,
and 1 R. 3. ¢. 1. gave him Power to a-
lien what he had; yet the Feoffees may
ftill enter to reveft a Remainder or con-
tingent Ufe, which were never publifhed
by any Record or Livery, whereby the
Purchafer could know of them.

Sixthly, The Ufe was not fubjeét to Ibid.
}hf Payment of Debts, caufa qua fupra,

ol. 7. ,

Eighthly, Many loft their Rights by Ibid,
Perjury, in Averment of fecret Ufer.

Ninthly, Ujes might be allowed in Ibid,
Mortmain.

See The Alteration of Property by the
Star. 27 H. 8. cap. 10.
T'he Defign of this Law was utterly vaugh,
to abolifh and defiroy that pernicious 5%
b abolill w Gl Wa)’l 0. 1240
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‘Way of Conveyance; and ' the Means
they took to do it was to make the
Pofleffion fall in with the Ufe in thefame
Manner as the Ufe was limited ; and
where they were all' Freeholds, it was
thought they would be then fubje& to

"~ the Rules of Common I.aw; but the

Co. Lit.
309,

Method has not anfwered the Legifla~
ture’s Intent ; for it hasintreduced feve-
ral Sorts of Conveyances quite oppefite
to the Rules of Commen Law: For
now wherever a [feis raifed the Statute
gives Ceftuy que Uje the -Pofleflion ; fo
that ’tis only neceflary to form a U,
and the Pofleflion' pafles, without any
Lizery or Record at all,-and the Re-
verfions, without the Attornment of par-
ticular ‘T'enants; and .how the - other
Purpofes of ile Statute be evaded will
after appear. ‘ |
‘Here is to be confidered; . '
Firlt, The feveral Sorts of: Ules executed
by the former Clanfe of the Statute, and
their feveral Iucidents:” .
Secondly, The Exccution -of Fointures
by the.latter Claufes of the Statute.
Thirdly, The Cafes out of the Statute.

Firft, Of the feveral Kinds of Ufes ; and
they are two-fold ; zsz.

1. Ufes iz Effe. -
2. Ufes iz Poffibility, '
Firft,
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Firlt, Ufes iz Efle ; and they are rai-
Jed by Tranfinutation of Poffefion,or

without t.

Firﬂ, Of Ufes raifed by Tranfmutation
of Pofleflion; as upon a Fine, Fegff-
ment, or Recovery,

1. In what Manner they are rai-
fed. V. Poftea.

2, In what Manner they are exe-
cuted fince the Statute. V. Poftea,

3. .27; what Manner they are plead-
able.

Firft, In what Manner they are raifed
o fince the Statute, ¢5c.

i. By what R'zzle'f of Law Ules are go-

perned,

75

- ‘A Feoffment is made to the Ufe of 27’;’ El.
%. 5. and his Heirs Males lawfully be- Dy.160.

gotten, with Remainder over ; this does L

not pafs an Eftate 7ai/,but a Fee Simple,
fincethe Statute ; for fince the Statute has
brought thelJ/es into Pofleffion,they ought
to be governed by the Rules of Eftates
in Pofleflion, as to the Words that are
eflential to the creating fuch Ufes.
Now, if there be no Words eflential 1to.

the

Co. 87.
o.Lit1o
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. the Creating of an Eftate; there is no
fuch Eftate at Common Law, and the
Statute has not abrogated the Common
Law fo far as to allow an Eftate in
Being, without Words neceflary to cre-
ate it; and here no body is limited
from whence the Heirs of the Tail
may proceed. Alfo no Fee Simple
can be created in Ufes, without the
Word Heirs, fince the Statute, for the
fame Reafon. : :

g;}f" Ab " Jf a Man makes a Feoffment to the
Sed@.per U of himfelf for Years, the Remain-
P ther in derto B. in Tail, Remainder to his own
order o Right Heirs, and after B. dies without
make this I{lue, living the Feoffor, the Remainder
ﬁj”ﬁ:;;’;n‘ to the Right Heirs, is, void, becaufe it
gent, the being contingent, there is no Eftate of
Limitati- Rreehpld to fupport it ; for here is no
oo o Tenant to the Precipe; and the not
ot to be 1o ¢ pes

the Ue of having a perpetual Tenant to the
24{;’: re- Precipe was an Inconvenience the Sta-
mainder 1o tUte exprefly defigned to redrefs, and
%:;}?_”» confequently to this Rule the Statutehas
i 1o lubmitted all Ufes.

sbe right  If a Man makes a Feoffment in Fee
gf;; to the Ufe of 4. for Life, the Remainder
Cafeyas re- t0 his firft Son in Tail, the Remainder to
ptedin B. in Fee; if A. dies, his Wife being
saken bere, PTivement Enftent, and a Sen is after-
does ot wards born, he fhall take noghing; for
eppear o if the Remainder does not veft the De-

be a con- . .
tingent Remaindery &co termination
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termination of the particular FEftate,
it fhall never veft; for, as is faid before,
the Statute does not change the Na-
ture and Being of Eftates that were
fettled at Common Law, and a Re-
mainder ex vi Termini {uppofes a par-
ticular Eftate, of which it doth remain.

If a Man makes a Feoffment in Fee
to the Ufe of 4. his Son for Life, and
afterwards to the Ufe of every Perfon
that fhall be his Heirs, for Life only,
’tis not good to the Heir; for it is a-
gainft the Rules of Common Law, that
a perpetual Freehold for Life only
fhould defcend, becaufe it creates a 1 Coss.
Perpetuity ; but it {feems in this Cafe, *
as if the Chancery (fince there is fup-
pofed a good Confideration) would have
executed a Fee in 4. according to the
Intent of the Partics.

2. What Rules of Law are fet afide by
the Statute.

If 2 Man makes a Feoffment in Fee,
to the Ufe of 4. in Fee; but upon Pay-
ment of 100 /. or any other Contingen-
cy to the Ufz of B. in Fee, if the Con-
tingency happens, the Fee fhall be
executed in B. for though, according
to the Rules of Common Law, a Fee
can't be limited on a Fee, becaufe a
Fee Simple is the largeft Eftate that

can
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can be limited ; and therefore will not
bear a Remainder over, by Way of
Limitation; and this can’t be conftrued
a conditional Eftate; becaufe, to avoid
Maintenatice, the Common Law al-
lows no Stranger to take Advantage of
a Condition: But the Neceflities of
Commerce and Family Settlements in-
duced the Chancery to pafs by this
Rule, and the Statute has executed the
Pofleffion in the fame Manner and Form
as the Party had the Z77e. Now fince he
had but a conditional Fee in the Ufe
before the Statute, he can’t have an ab-
folute and unconditional Eftate, fince
the ‘Statute ; for that is to fet up an E-~
ftate dire@tly contrary to the exprefs
Wortds of the Statute.

Secondly, In what Manner Ufes are ex-
ecuted by the Statute. Ante,

If there be a Tenant in Tail, the Re-
mainder in Fee, and Tenant in Tail
makes a Feoffment in Fee, and dies,
the Iffue fhall not be remitted.

‘Where a Feme is Tenant to Life, Re-
mainder to the Heirs of the Husband,
and the Husband makes a Feoffment in

ilﬂ 348 Fee, to the Ufe of himfelf and his Wife,

for their Lives, the Remainder to their
own Right Heirs, the Husband dies, the
Wifc is not remitted. The
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The Reafon is, becaufe no Man can
be remitted contrary to his own A&,
and a Statute is interpreted to be the
At of every one, andtherefore the Feme
Covert and Heir, that are in by the §za-
tute, can’t be remitted.

If a Man fuffers a Recovery oz the Ro. Ab.
Morrow of all Souls, and an Indenture is [pnen
dated the Firft of November, wherein andWent:
he exprefled, that all Recoveries here- Wort
after to be {uffered between the Parties, -
fhall be to the Ufes contained in this
Indenture, the Ufes limited in this Zz-
denture {hall not be executed on the Re-
covery {uffered before ; for tho’ the Term
be as of one Day, and Judgment as of
the laft Day of the Term, the Reco-
veries being taken as common Affuran-
ces and UJes, according to the Parties
Intent; the Word bereafter excludes the
Ufes from being executed on the Re-
covery.

If a Man poflefled of a Term affigns Pop. 76.
it over, or grants it to a Ufe, thisis not
cxecuted by the Statute, becaufe the
Words of the Statute are, whofoever
is feized to a Ufe, the Ufe thall be ex-
ecuted, ¢5¢. But there is Seifin ouly of
an Eftate of Freehold, and the Incon-
veniencies, that this Statute defigns to
redrefs, lay in Freeholds only.

But
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sInft.671.  But a Man ey limit the Ufes of a
2> 3% Freehold for Years; and the Uje fhall be

executéd by the Statute:
To the Execution of a Ue four
"Things are neceflary.

1. There onght to be a Perfon Seized,

2. Ceftuy que Ufe in Rerum Natura.

3. A Ule 22 Efle iz Poffeffion, Rever-
fion or Remuainder.

1Co.126. 4. That the Eftate of the Feoffees

may veft in Ceftuy que Ufe, and
bere only the firft and foutth Thing
is to be comfidered; for the fecond
and third Confideration fall under
contingent Ules.

Firft, There ought to be a Perfon
feized, for the Words of the Statute are,
if any Perfon ftand or be feized, and
if the Feoffeces be diffeifed, and then
the Statute were made, the Feoffees
have only a Right of Pofleffion, and that
be executed ; for the Words of the Sta-
tute are, that the Eftate, Right and

1Co. 126. Polleflion fhall be in Ceffwy que Uge,

5 yet this muft be referred to ‘the pre-
ceding Words, and that is in Cafe
where the Feoffees ftand feized.

'Thirdly,
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* Thirdly, Iz what Manner they are
' pleadable.

If 2 Man makes a Feoffment in Fee Owen 86.

to 4. to the Ufe of B. B. may plead
this Feoffment, and fhew that 7. §. dif- G;";e’ir_
feized him, without laying any affwal man,
Entry, for the Statute executes the Pof-
feflion in him; he may alfo plead it
'without thewing any Jgreement there-
to, becaufe the Freehold is in him, un-
lefs he difagree, and then it muft be owen 8;.
thewn on the other Side, for thereby
Lhe Frechold 'is immediately out of
im.

But in T'refpafs he muft fhew an ac-
tual Entry ; for this Action is grounded
on the Difturbance of his Pofleffion, or
the Violation of his Right by taking the
actual Profits, which no Man could
hinder him from, or difturb him in, till
he thews he was in Poffeffion.

In Pleading the Party thew'd that 4. ?%}Eof.
was feifed to the Ufe of B. and lay a 3,5
Diffeizin, without fhewing how heC.8. 10
came to be feized, and it washeld good ; ffr‘}ﬁ f""f:
Ceftuy gue Ufe can't juftify the taking 338.1.13.
of Beafts Dawmage - feafant before the
Statute, becaufe he had no Eftate at
Common Law ; but he may fince the

Statute.
G If
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If a Man pleads that he bought the
Land for 20 /. without thewing the Mo-
ney paid, or a Day alledged for the Pay-
ment of it, this is good; for Buying
implies Payment of the Money; and if
there was none paid, the Plaintiff may
reply, he did not buy, ¢r. |

Secondly, Of Ufes that pafs without
Tranfmutation of Poffeffion, and they
are two-fold according to the two-
fold Confideration before-mentioned.

Firlt, Raifed by Way of Bargain and
Sale, o7 the Confiderarion of Money.
Sccondly, By Way of Covenant zo ffand

feized, or the Confideration of Blood.

Firft, By Bargain and Sale. Bargain

. and Sale is a Contra& in Confidera-
tion of Money, pafiing an Eftate in
Lands by Deed indented and inrolled,
if a Freehold of Inheritance ; if other-
wife, by Werd only; and here it is to
be confidered,

1. The feveral Parts of the Defini-
tion,

2. The Effect of this Conveyance.

3. The Expofition of it.

4. The Pleading of Bargains avd

Sales,
Firft,
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Firft, The feveral Parts of this Defini=
tion, and they are five,

1. Who may Bargain and Sell,

2. To Whom, and both thefe are im-
plyed iz its being a Contrall.

3. The Confideration, of which is ol
ready [poker.

4. What may be Bargained and Sold,

5. In what Manner a Bargain and
Sale may be made.

Firlt, Who may Bargain and Sell.

The King -and all other Perfons that 44 Fiiz.
c¢an't be {eized to a U, can’t Bargain B"g-l}fu
and Sell ; for when a Man had fold his Ji,. oog
Land for Money, without giving Ii- Lung.
very, the Ufe pafled in Equity, as it is
faid; and this is executed and becomes
a Bargain and Sale by the Statute, and
antecedent to any fuch Execution ;
~here muft be a Ufe well raifed, which
can’t be without a Perfon capable of be- -
ing. Seized to a Ule. |

If Tenant in Tail bargains; and fells 10Co. 6.
his Land in Fee, this paffes an Eftate 9%
"determinable upon the Life of Tenant in 160, 261,
Tail; for at Common Law, the Ufecould
not be granted of any greater Eftate
than the Party had in him. Now Te-

G 2 nant
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nant in Zai/ had an Inheritance in him,
but he could difpofe of it only du-
ring his own Life; and therefore when
he fells the Ufe in Fee, Ceftuy que Ule
has a Kind of Inheritance, yet deter-
mining within the Compafs of a Life;
and the Statute executes it in the fame
Manner as he has the UJe, and confe-
quently he will have fome Properties of
a Tenant in Fee, and fome of a Te-
nant Tor Life only; but if Tenant for
Life bargains and fells in Fee, this paf-
fes only an Eftate for Life, for he could
not pafs the Ufe of an Eftate for Life
to the Bargainee, and the Starute ex-
ecutes the Pofleflion as the Party has
the Ufe.

Secondly, To whom a Bargain and Sale
may be made.

A Man may Bargair and Sell to his
Son, but yet the Confideration of Mo-
ney ought to be exprefled, and it ought
to have all the other Circumftances of
a Bargain and Sale ; but this fhall ope-
rate as a Covenant to ftand Seized, if
there be none but the Confideration of
natural Love and AffeGtion expreffed,

A Man may Bargain and Sell to a
Corporation ; for they may take a Ufe
tho’ the Money be given by the Gover-

nors
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nors in the natural Capacity, and a Bar-
gain and Sale in Trult to them is good,
tho’ the Truft be void when limited to
other Perfons, caunfa qua (upra.

Thirdly, Of the Confideration, of which
Jufficient hath beern [aid before.

Fourthly, What may be bargained and
fold.

Any Frechold or Inheritance in Pof- 2 Co. 54.
feflion, Reverfion, or Remainder up-,fha,
on an Eftate for Years or for Life, or Co. 6s.
in T0il may be bargained and fold, and
it thall be enrolled. A Rent in E/ffe may
be bargained and fold, becaufe this is a
Freehold within the Statute. |

A Man poffeffed of a Term can't bar- Pop. 76,
gain and fell it fo as to be executed
by the Statute, caufa qua (upra. Antea.

But a Man feized of a Frechold may 2Inf.6:t.
bargain and fell it for Years, cazfa 8{{'2?5,'93;:
qua (upra, ibid. And this fhall be exe- 6, 94,
cuted by the Statute of Ifes, but jt 2RoRep
need not be enrolled by the Statute of ™%
Enrollment.

Before the Statute, a Rent newly
created might be bargained and fold ;
becaufe when the Money as an Equi-
valent was given, and Ceremonies or
Words of Law were wanting, the Chan- Rell 8.

G3 cery
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cery fupplied them ; therefore this was
good to pafs the Eftate without any
Words ofp Granting.

1Co.126.  But fince thc Statute, a Rent newly

340di327 created, can't be bargained and fold,
becaufe there ought to be a Freehold in
fome other Perfon to be executed in
Ceftuy que Ufe ; but there can be no
Seizin 0% this Rext in the Bargainor, be-
caufe no Man can be feized of a Rexnt
in his own Land ; and confequently
there can be no Eftate to be executed in
the Bargainee.

Kell. 54 If a" Man fells 20/. Worth of his

z%ﬂ ! ’Land Parcel of a Manor, this is void,
for that 'tis neither certain in it felf
nor reducible to a Certainty ; for no
Man is made a Judge of the Value §
otherwife "it {feems, if he had granted
the 20 Acres Parcel of this Manor, for
an Acre is a Thing certain, and the
Situation may be reduced to a Certain-
ty by his Elecion.

iéeihrs‘@ If'a Son bargains and fells the Inhe-

565 ritance of his Father, this is void; be-
caufe he hath no Right to transfer and
the fame Law is of a Releafe.

But if the Sén makes a Feoffment of
the Inheritance of his Fath‘er, this paf-
fes an Eftate during the Son’s Life; for

Co. Lit. it is a Diffeizin to the Father ; and the
2654 Son after the Father's Death, can't a-

void
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void it; for no Man can alledge an In-
jury in any voluntary Aé of his own.

But if the Son releafes, with Warranty, id.
he and his Heirs are for ever hereafter
barred of the Rebutter.

If there be two Fointenants, and
one of them bargains and fells all his
Eftate, and before Inrollment the o-
ther dies, the -Bargainee hath only a
Moicty, and the Bargainor is in of a
Moiety furviving.

If Husband, {eized of Lands, in Right 2 Bulf. 5.
of his Wife, or Tenant in Tail bar- Jch 1o
gains and fells Trees in the Lands, and %illingly
dies before Severance, the Balgaime‘z’:‘ffé;ﬁ
hath nothing ; for they are not Chat- Mpor 41,
tles; and as fuch, not difpofable till Se-

verance.,

Rifthly, I what Manner it may be Bar- 21nk.675
gained azd Sold ; and bere is, 1t, To
be confidered, by what Words it may
be Bargained and Sold. 2dly, Of the

Inrollment,

Firlt, By what Words it may be Bargain- 2Inkt.675.
ed and Sold.

At Common Law, T.ands might be 2{-‘,?9;
bargained and fold by Words only, for gy, o

it was the Confideration that in Equity Poph. 48,
raifed the Ufe ; but fince the Statute of #920%
G 4 \ the and Co.

94.
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the 32 of H. 8.cap. 16, Lands can’t pafs
without an Izdenture.

"Tis not neceffary to a Ufe that the
Words Bargain and Sell are there, but
any Words equivalent are fufficient to
make a Covenant to ftand feized ; for va-
luable Confideration will raifea Ufe; fo
will theWord Give, Grant, and Confirm.

The Words Bargain and Sell will
not pafs a Reverfion until Attornment,
unlefs it be enrolled ; but the Word 4-
lien will ; nor will the Words Give and
Grant, withouta valuable Confideration
or Attornement, pafs a Rent, tho’ the.

- Deed be inrolled.

2Co. 35,
Nay-
ward’s
Cafe.

- YT'isalready fhewn thatifa Manmakes
a Charter of Feoffment upon valuable:
Confideration, with a Letter of Attor-
zey to deliver Seiziz, the Party may
chufe either to receive Livery, or to:
have the Deed inrolled, and fo take it by
Bargain and Sale.

A Man demifes, Bargains and Sells
a Manor, Part in Demefne, and-Part in
'T'enants Hands, for 17 Years, the Party.
may chufe either to take it by Way of"
Leafe at Common Law ; and then the
Tenants muft attorn; or by Way of
Bargain and Sale without Attornment;

~and this agrees with the Policy of the

Common Law, to take every Man’s,

~-Grant, fo to pafs an Intereft, as fhall be

moft
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moft advantageous for the Grantee:
And fince in this Cafe the Words allow
a double Way of taking it, the Grantee2 Leonard
fhall beat Liberty to judge whichis moft %"{’ BR.
beneficial : So at Common Law, if 4.Co. Lit
makes a Leafe for Yearsto B. and after- 49
wards makes a Charter of Fegffment to B.
who is in Pofleffion, by the Words Deds
¢>Conceffi withaLetter of Attorney,to de-
liver Seizin, before Livery he may make
Ufe of the Deed as a Confirmation, and
afterwards as a Feoffment ; and a Grant
to Tenant at Willy may enure as a
Confirmation, fince no Lizery is necef- Dy. 26g.
fary to one in Poffeffion.

WhereTenant for Yecars makesa Char-
ter of Fegffment upon a valuable Confide-
tion, by the Words Dedi ¢& Cozcefi, with
a Letter of Attorney, to deliver Seizin,
which is done accordingly; this is a For-
feiture, for this fhall not be taken asa.
Bargair and Sale, whereby the 'Term Dy. 262
only is paffed, which the Leflee might
lawfully pafs ; but here Livery of Seizin
is authorized by him, which ever paf-
fes a Freehold, and is a Diffeizin to the
Reverfioner, and confequently a For-
feiture of his Term.

A.by Indemture,in Confideration of na-
tural Affe@ion, grants to B. a Rent in
Effe, babend to B. for Life, the Remain-
der to C. in Tail,the Remainder to the

Right
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Right Heirs of 4. after 4.'s Death, and"
. there is an Attornment, and it is found
C. was Coufin to 4. and adjudged’ that
this fthould rife by Way of Ufe without
: Attornment ; for there can be no Eftate
~ Juckfon’s ot .Common Law by Attornment after
gﬁffih the Death of the Grantor ; for to every
1657.  Contraét a Grantor and Grantee is necef~
f;" Lit fary; and if any of thefe are wanting
' when the Contra& begins to take Ef-
fec, 'tis wholly void and infignificant.
Secondly, OF the Enrvollment, it has-
been already fhewn, that the Statute of "
the 27 H.8.cap. 10. by executing all Tfes
raifed, introduced a fecret Way of Con-
veyance, contrary to the Policy of the
Common Law ; and to remedy this, the -
Enrollment of the Deeds of Bargain and -
Sale was invented ; which bycap.16. was -
to be within fix Months after the Date.
And here three Things are to be con-
fidered. '

1. The Relation between the Enroll-
- ment and the Deed. '

2. What Eftates are to be enrolled,

3. When they are to be enrolled.

Firft, The Relation between the Ez-
vollment and the Deed.

At Common Low,theUfe paffed from
#he Delivery or Date of the Deed ; by
the
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the Stat. of the 27 of H.8. ¢. 10. the Pof-
Jeffiore pafled, as the Party had the Ufe,
which then was from the Delivery of the
Deed; but twas thought convenient to
-add further Circumftances to thefc Con-
tracts; and thercfore cap. 16. provided,
That the Poffeflion foould not fland or
alter from one to another ; or any Ufe be
made, by Reaforz of any Bargain and
Sale, unlefs it be by Deed indented and
enrolled within fix Months. So that the
Bargain and Sale is void and ineffeétual
to any Purpofes; unlefs it hath the
Qualifications required by the Statute : Dy. 218.
But if it hath thefe Qualifications, it ?1?31' ;3"
hath the fame Effe& it had before at 4 co. ;‘f:
Commore Law; (to wit,) to raife thefol. 57.
Ufes from the Delivery ; for the Words
of the Statute are only to add fome
Things, and not to abolith or fet afide
the Force it had formerly ; and if the
Ule pafles from the Date of -the Deed,
the Pofleflion muft pafs in the fame
Manner by the 27 H.8.c. 10. for this
Statute of Enrollment doth not deftroy
the Operation of the Statute of e,
if the Conveyance be made effeGtual
by all Circumftances required by this
Statute ; and then the Statute of ey
muft have its Effe&, according to its own
Words, and pafs the Pofleflion imme-
diately.

From
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From hence it follows, that the Bar-
gainee hath not the Freehold till En-
rollment ; for till then, there is no Con-
tract effeGtual to alter the Property.

2 Bulf 51 2 Man bargains and fells his Mazor,
Jac.in  to which there is an Adovowfon appen-
Billingby Jant, the Bargainee can make no Title
fey'sCafe, 1O prefent before Enrollment.
Mackrels A Releafe to the Bargainor before
Cofer & Enrollment, is good ; and it enures to
56.2. the Bargainee, becaufe the Releafor
can’t claim the Right that he hath paf-
fed out of himfelf by his.own Releafes
g’z"g;}‘ If there be two Fointenants, and one
522..4. 5. of them makes a Bargain and Sale of his
9.6 E.6. own Eftate 'in Fee, and then. the other
Cro.Jac dies, the other Moicty fhall furvive to

& Lie. the Bargainor ; for fince the Frechold

186 . dsin the Bargainor, the Fointure con-
51 tinues.
1 Rep. If a Man bargains and fells his Land,

{,‘j};“" and then fuffers a Recovery, levies a
Moor  Fine, or makesa Feoffment .to the Bar-
681, 337. gainee, and then the Deed is Ewrolled ;
:;:ndz.oz: the Land pafles by the Recovery, Fine
gLeon. 2. or Feoffiwent ; for fince .the Freehold
Poph49- and Ufe is in the Bargainor till En-
Hob. 222, . N
rollment, it muft pafs by the Recove-
1y, ¢rc..And when it has pafled by the
Recovery, the Ufe can'’t rife, nor the
Pofleflion be executed from the Date
of the Deed.
But
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~_But if the Land had been in any City, Yelv-123.
Burrough or Town Corporate, that have 34675
the Privilege of Enrollment, it had

been otherwife ; for they are excepted

out of the Statute of Enrollment; and

fo the Poffeffion is executed from the
Date.of the Deed.

If a Man Bargains and Sells Land
to 4. and then grants a Rent-Charge to
B. and then levies a Fize to the King,
and then ’tis to be enrolled, he fhall
hold the Land difchdrged ; for the Land
pafles by the Grant; for Grants to
the King muft be by Matter of Record,
and not Deeds recorded, as are the Sales
of common Perfons; and there can be no
Averment or Proof againft a Record ;
and by the Record, it appears, if any
Intereft were transferred, it pafled from
the Date which was before the Fine:
Alfo when fuch Deed is acknowledged
in Court, ’tis good without Ezrollmeént;
for ’tis not the Enrollment, but the Ac-
knowledgment of it, in a Courtof Juftice
which gives it the San&ion of a Record.

From bence it likewife follows, that .af-
ter Inrollment, the Freehold is in the
Bargainee from the Date of the Deed.
If the Bargainor or Bargainece dies2Inf.674
before Enroliment, it may be enrolled ;Hob: 136

Or 229, vide
Godbolt, Cafe 337,
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for here are Parties to give and take
the Intereft when it begins to veft ; for
it vefts from the Date of the Decd ; o-
therwife it is in Cafe of Attornment.

If a Man Bargoins and Sells his
Lands, the Bargainee may be Tenant
to the Precipe before Enrollment.

He may, by the better Opinion, re-
ceive a Releafe before Enroliment.

1 And. The Bargainee may maintain an 4f~
161 fize before Enrollment.

If there be two Fointenants, and one
of them Buargains and Sells to another
Statum (uum in Fee,and dies before En-
rollment, and after ’tis enrolled, his Moi-
ety paffes to the Bargainee, and fhall
not {urvive,

Hale and  If g Man Bargains and Sells a Re-

Lohes verfion, and the Rent is incurred ; and

1s1.  afterwards the Deed is enrolled, the Bar-

19,31 gainee fhall have the Rent unpaid; but

Godbolt, if the Rent be once paid to the Bar-

Cafe 209 gainor, that will be a good Payment
by the Tenant of the Land; and the
Bargainor is not accountable ; becaufe
the Contra¢t had not any Effe& to pafs
the Eftate from the Bargainor before
Enrollment; and the Relation of the
Law can’t make void an A& that was
lawful ; for it can't be fet afide, but by
an exprefs and pofitive Law,

If
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If 2 Man makes a Leafe for Life, Owen ¢
with a Claufe of Re-entry, referving a
Rent; and then Bargains and Sells the
Rewerfion, and the Bargainee demands -
the Rent, and the Leflee refufes, and
then the Deed is enrolled, the Bargai-
nee can’t Euter for the Forfeiture ; for
till Enrollment, he is not Grantee of
the Reverfion within the Statute, ca-
pable of the Duty ; and confequently 3H. s.
at the Day, could make no legal De-¢ 34
mand ; which was precedently necefla- ‘
ry to his Eztry.

If Tenant for Life be impleaded af-
ter a Bargain and Sale of the Rever-
fion, and then the Deed is enrolled, the
Bargainee fhall be reccived ; though no
Man fhall be received by the Stat. Jeftuz. Owen 70,
2. that purchafes the Reverfion, pen-
dente lite.

If a Man feized in Fee, is bound in Owen 70,
& Recogmizance, and then Bargains 3%
and Sz/ls all his Lands, and then the Re- 21’:,1{.27;:
cogmizance is forfeited; and then a
fcir. fac. is iflued againft the-Lands in
the Hands of the Bargainor, and then
the Deed is enrolled ; this Scir. fac. is
not maintainable.

If a Man Bargains and Sells his
Land to 4. and before Enrollment
Bargains and Sells it by Deed to B. and
the laft Deed is firlt enrolled, .theD lafs

ee
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Deed is of no Effect ; for after Enroll-
ment within the Time Deeds have
their Effe&t according to Common
Law ; and confequently the firft Deed
Moor 42- hath the whole Effe®, and the other
pafles nothing; the fame Law is of a
Fine levied to B.
Cro. Jac.  If Land be Bargained and Sold to 4.
STaft675.a0d before Enrollment A. the Bargainee
Hob.13,6. Bagains and Sells it to B. and 4.’s Deed
oy 10 is firft enrolled, the Sale is good to B.
But Qnere if B.’s Deed be firft enrolled ;
becaufe when the Contract firft becomes
effetual to pafs an Intereft, 4.had no
Intereft transferred to him by any ef-
fe@tual Contra&, which he could pafs
over to B. and if a Contra&t hath all
the Circumftances required by the Law
to make it of Force, and yet pafles no
Intereft, it can never pafs an Intereft-af-
ter, according to the Rule, guod ab Ini-
tio non walet ex tratlu temporis non
convalefcit.
2And.  If Lands are Bargained and Sold, and
16 g Stranger enters, and then the Deed is
enrolled, and the Bargainee dies, his Wife
thall be Endowed.

But if Lands are Bargained and Sold,
and the Bargainee dies before Enroll-
ment, his //ife thall not be endowed ;
for the Right of Dower is according to
the Rules of Commorn Law, confummelt)te

y
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by the Death of the Husband ; and at
the Death of the Husband, the Bargain
and Sale had no Effe&t to veft the
Lands in him ; and ‘tho' the Freehold,
after Erdrollment- has a Retrofpe& to
the Date of the Deed; yet there can’t
thereby arife to the Wife a new Title
of Dower; contrary to the Rule of Com-
mon Law, without an exprefs Provifion
by the Statute.

But if a Man Bargains and Sells Cro. Car.
Lands by Indenture, and then takes a 5
Wife, and dies, and after the Deed is
enrolled, the JJife fhall not be en-
dowed.

If there be a Cuftom in Copyhold Cro. Car.
Lands, that the Wife of the Tenant 5% 55
fhall be endowed of the Lands of which
he died poflefled, and the Temant be-
comes a-Bankrupt, and the Commif-
fioners -of Bankrupts Baorgainz and Sel) Parker
the Lands, and the Tezamt dies, the fioie
Bargainee is admitted ; his Wife thall
not be endowed ; for after Enrollment
or Admittance, the Bargainee is in
from the Date of the Deed; and con-
fequently is in paramount to the Wife’s
Title of Dower,and all other Incumbran-
ces whatfoever made in the mean Time.

H 2, What
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2 What Eﬁatc;.r ought to be enrolled,
An Eftate of Freehold or Inheritasnce

2Inft271. myft be cnrolled; but not Terms for
Years; for they are not within the
Words of the Statute.

- If 2 Man Bargains and Sells Lands

7 Co. 40.t0 his Son, in Confideration of Mowey,
ged“l" the Deed muft be Enrolled.

ofe But if the Father in Confideration of

Mici6.49 Natural Love and 4feltion, and alfo

W in Confideration of Mougy, grants Lands

Dick’s to his Son, this need not be enrolled ;

gﬁffp 5 for Covenants to ftand fcized are not

Co. };P,"within the Words of the Statute; and

Lit 40. where the Confideration of Blood is

exprefled, it may enurc as a Cévenant

to ftand feized; but ’tis only a Sale

when the Confideration of AMoney is

alone exprefled ; for that cxcludes all

other tacit Coufiderations: And Cities,

Burroughs, ¢5¢. that have the Privilege

of Enrollmeats, are not within the

A&; for tho’ the Intent of the Makers

of that Statute might be not to

have excepted them from Enrollments

in the Courts of Weftminfler ; yet the

Statute is fo worded, that they. are dif-

charged from any Enrollment at all,

"The Words are, “ Provided always, that

€ this A&, nor any Thing therein con-

tained
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tained extend net to any Manmor,
& Lands, &c.

[

3. When it may be enrolled.

It muft be enrolled within fix Months

from the Date which fhall be account«

ed according to the Computation of
twenty-eight Days per Month ; for aff(‘:‘“;f
Month in its propet and original Signi- Gafon.
fication is the Space Time meafured by dus 56.
the compleat Courfe of the Moon ; and

the Year is meafured by the Compli-

ment of the Sun’s Courfe.

From the Date, and from the PDay of Co- fups
the Dare in this Cafe, is taken all one, D;’i{:-;f;z:
as it is in all other Cafes of Computa- Heb. 140.
tion ; and therefore the Enrollment may Moor 405
be on the Day of the Date, or on the f;';,ﬁ‘g%
laft Day of the fixth Month after the zRo.520:
Day of the Dare; for tho' when an g‘;?'zgfs?'
Intereft pafles from the Day of the ¢ Cou, 6
Date, the Day itfelf is excluded; yet
when a Time is ftinted, in which an
A& ought to be done, it is in Order
to haften the doing of that A&; and
therefore the doing it on the Day from
whence the Period is firft reckoned,
within the Time appointed, and the
laft Day of the fixth Month, is within
the Words of the Time given.

H 2 If

- 4 C .
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Hob. 140.  If the PDeed has no Date,  the fig
ﬂﬁgﬂfj Months are to be reckoned from the De-
lizery, but not otherwife.

Secondly, The Effett of a Bargain and

Sale.
It works no Difcontinuance.

sﬁgg-;‘"- A 'Tenant in Tail, bargains and fells
Moor ﬁ: his Lands in Fee, only an Eftate of
Frechold paffes ; becaufe it is determina-~
ble within the Compafs of a Life, and
therefore he can'’t devife it; for the Sta-
tute of 32 H. 1. 35 H. 8. 3. give only a
Power to devife a Fee Simple, which
is the exprefs Expofition of the Word

« . Inuberitance. _
1Co- 9845 But yet the Bargaince hath feveral
.61, Properties of a Tewamt in Fee, he is
" Difpunifbable of Wafte, doth not forfeit
by Alienation ; and the Reafon is, be-
caufe, as he gave a Confideration for
the Ufe of the Fee, ’tis fit he thould
have ,all the Properties of the Fee that
were not prejudicial to the Right of
tbid.Sand the Iffwe in T ail, and- were not - within
the Power of the Father to difpofe of.
Q. If the Wife pe dowable. W
1 Sand, . But if Tenant in Tail Bargains and
26t.  Sells Lands in Fee, and afterwards Fe-
;320(.:;%90%3 vies a Fine, the Bargainee is then
2Ufes33 7k S0 7, 21, H, 8 214 : feized
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feifed of a. Feg—ﬁmpl’@ detarmmabk:aon ,.
the Eﬁate Tail, inafmuch. as the Iffize
in, Tail is ‘barred by the Fize, for: that
bars all Parties and Privies, tho” mnot
the Remainder.. Man ; and when . the
Right of the Tenant is extinguifhed
the Iffue hath no Claim. againft the
Tenant of his Anceftor; but if the Bar-.
gainee had levied a Fize, the Iffue, by
the Sratute of Fines has five Years from Cro. Eliz.
the Defcent ; for the Anccﬂor could 896.
not claim in- hxs Life-time.

If the Bargaince in this Cafe devie
fes the Lands, and dics, and afterwards
the Bargainor. levies a Fine, the Heir
of the Bargainece fhall have it, and not 1 Sands
the Devifee, for the Devife is Con- 26*-
fammate. at the Time of the Death of
the Devifor, and if then it be void, it
cannot after be, made good.

If Tenant inTail Bargains and Sells 7 $sad.
his Land in Fee, and then levies a Fize *°"
in Fee to a Stranger, the Bargainee hath
a Fee-fimple determinable upon the. E-
ftate Tculp for Tenant in Tail hath to
all’ Purpof'c:s departed with his whole
Eftate, tho” the Right of the Iffue is
fav'd, and confequently he can pafs no-
thmg to the Comufee of the Fize.

A Bargain and Sale works no For-
feiture :

“But if a Man levies a Fme of an
'ddvowfon, or any Thing lying in

H3 Grant;



102

Bro. Feoff.
al Ufes
$38.6.922.

4Co, 125,
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259 4.

Ufes and Triifis,
Grant; tho’ this divells niot the Revers
fion, yet it works a Forfeiture. .

For a Forfeiture Is a Punithment, for
doing fomething contrary to the Nature
and Being of the Eftate he hath, and
contrary to the Truft and Fidelity due
to the Perfon from whom it was deris
ved, or his Subflitutes; therefore if the
"Tenant for Life, by Fegffment or Giant-
ing it by Records or any other A&, took
upon him the Right to the Fee, it was
a Forfeiture; but otherwife, it was, if
ke fold the Ufe in Fee ; for Ufes ate on-
ly the Creatures of Equity, and not
taken Notice of at Comwmor Law ; and
the Chancery in Favour of a Purchafer

for a valuable Confideration; fince there

is no Prejudice to tlie Reverfioner, will
allow this, asa Man grants the Uje of
an Eftate for Life, and the Statutc ex:
ecutes the Pofleflion, as the Party has
the Ule, which is only during the Life
of the Bargainor, and works no Fyr-
Ffeiture.

A Bargainee cannot Pouch by Force
of a Warranty, annex'd to the Eftate of
the Lands ; for he that is in by the Sta-
tute, is in the Poff ; for he is not in
the Poflcflion by the meer Contra®t of
the Party, but by the general Law of the
Land ; and thercfore by the Writs of En«
try, cannet be {aid to be in the per, that is

by,



by fuch 2 one ; and he that isin the Pof}
can’t vouch ; forallarranty isaCovenant,
annexed to the Freehold, whereby the
Party agrees to take it up when con-
troverted, and to defend it ; it can there-
fore only extend to thofe that claim
the Freehold from him, and not to thofe
that come to it any other Way, but he
may Rebut ; for tho’ he hath not cove-
nanted to defend the Lands to him, yet

he can’t claim them, becaufe when a-
ny Man covenants to defend the Lands,

be it to whom it will, it appears there-

by the JParrantor can have no Right to 2Ro. Ab,
claim them, unlefs a new Title appears 787
after the Warramy.

The Ufe and Poffeflion pafles to the S{";ﬂ%};.
fame Intent; and therefore a Man may~
Pargain and Sell, refeiving a Rent;
for tho’ no Rent be referved out of an
UJe, for a Rent had its Nature and Being
at Common Law, and accordingly refer-
vable ; yet now the Ufe and Poffefion
carrya Izelat‘idn tothe fameMoment that
the Rezz is well referved, and there is an
Eftate out of which it may iffue.

If a Man fells a Reserfionr upon ap, aMay.
Leafe for Lifc or Years, the Bargaineelor’s Cafe,
fhan’t take Advantage upon a Demand § 114
of the Rent, without Notice of thecro Jac.
Bargain and Sale ; for it was never the 146.
Intent of the Statute of Enro}lment,

H4 that
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that the Farmer fhould be forced eve-
ry fix Months to fearch for the Enroll-
ments in Defence of his own Tenure.

At Commor Law, no Man could re-
leafe to Tenant for ears, unlefs in Pof-
{eflion; for all Pofleffions were transfer-
red by Livery folemnly, and there can
be no Livery where the Party isin Pof-
feflion before; therefore there the Inte-
reft muft pafs by Way of Releafe; but
where he is not in Pofleflion, he is with-~
in the Rule, and therefore muft take
by Livery.

If a Man makes a Leafe for Life
or Qears, and after grants the Rever-
fion for Life or 2zars, and the Tenant
attorns, the Zeffor may releafe to the
Grantee ; for there is no Need of a new
Grant and new Attornment, where the
Party is already in Attornment of the
Reverfion,

If a Man Bargains and Sells Lands
for Years, he may releafe to the Bar-
gainee, without Entry;or if he bargains
and fells the Reverfion for a Year, he
may releafe to the Bargainee, without
Attornment, becaufe the Pofleflion is
vefted in the Leffee by the Statute ;
and confequently is capable of a Releafe,
cayla qua fupra.

If a Man, defigning to convey Lands
to B. demifes, grants, bargains and fells
R. Grotton Leffee of Sir John Dorrel, them
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them to 4. for Years, and afterwards
Releafes them to 4. for the Ufe of B.
this Releafe is good before there is any
Agreement of 4. to take the Releafe by
Way of Bargain and Sale ; and if A.
afterwards chufes to take this as a Re-
Jeafe at Common Law, whereby a
Pofleflion would be neceffary to the O-
peration of a Releafe; yet fhall not this
deftroy the Eftate of B. becaufe 4. be-
ing exprefled to be made ufe of but as
an Inftrument to convey it to B. fuch an
Expofition muft be made, as will make
him capable of doing it ; and not fuch
as would make the Conveyance of no
Signification.

Thirdly, The Expofition of a Bargain :H.j.g.
and Sale.

Every Bargain and Sale fhall be ex-
pounded equally and indifferently be-
tween both Parties, becaufe they had
their Original in Equity; but other-
wife it is of Gifts and Grants at Com-
morn Law, which are taken ftrongeft a-
gainft the Grantors.

If before the Statute, a Man had Kell. 85
Bargained and Sold to 4. and after-
wards had executed an Eftate by Live-
7y to B. the firft Vendee h:d been with-
out Remedy, caufa qua fupra.

A Bar -
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Cro. Jac. A Bargain and Sale of Land to 7. §.
659, 65 ity Fee, with a Provifo, that if the Bay-
gainor pay fo much at fuch a Time,
the Bargain and Sale thall be void;
and the Bargainee covenants not to in-
ter-meddle with the Profits; but for the
Default of Payment, the Bargainor is
Dowfly v, Tenant at Will to the Bargainee ; and
Black-. if he makes a Leafe for Years, he is no
Brdy. Diffeizor to the Bargainee, becaufe no
man 121. wrongful Intention; and when the Leafe
expires, he is Temant at Will. |

Fourthly, The Manner of Pleading
Bargains and Sales.

" co.Lit. A Borgain and Sale is a Deed En-
v b rolled, and as fuch muft be pleaded;
225.5 the Deed it felf, whereby the Ufe it
5Co. 534 felf originally paffes, is a Matter in
Pais, and muft be thewn to the Court,
and not the Tenor of the Deed
which is on the Roll of Record ; for
the Earollment is the Tranfaction of
the King,. or his Courts of Juftice ; and
therefore they have the Efteem of un-
doubted Fruits; and confequently Grants
to the King, or Inftruments to any Sub-
je&ts made in open Court, are Records,

. and uncontroulable ; but-the Deeds of
Subjeéts privately made, not in open
Lourt, when the Party claims from the
Date



AUfles and Lruks, 107

Pate or Execution of thefe Contradts,
have not the Sanétion of Regords, tho’
the Deeds be after publickly 4ckwow-
ledged and Ewnrolfed; for the private
Contraét may be falfely and fraudulent-
1y dated, or 1ll executed ; and thercfore,
*tis neceflary they themfelves fhould be
thewn, fince the Party from their Com-
mencement derives his Title.

But the Tenor of an Enrollmemnt is a 1bid,
Record which can’t be produced; be-
caufe, tho' ’tis certainly an authentick
Copy, %et it may be the true Copy of
a falfe Deed.

But the A& of Enrollmeut is a 'T'ranf- 4Co. 71.
alion of the Court, and therefore can’t
be denied; but as all other Records may,
by Pleading Nud tiel Record, and the 2Ro.Rep
only Trial is, by fhewing it; but the "' '*
Time of Enrollmemt, when it doth not
appear on the Rollsit felf, as antiently
it did not, was to be tried by a Fary ;
but when the Time doth appear on the
Roll it felf, as it hath done fince the
Office of Emrollmeents, it thall be tried
by nothing but it felf.

Hence it follows, that if an Ip- :bi67s
fomt  Bargains and Sells his Lands
by Deed, indented and enrolled, yet
he may plead Momage; for motwith-
ftanding the Statute, the ZFargainee
claims by the Deed as at Qommc 2 Law,

which
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which was, and therefore is ftill defea-
fable by Nomage. -
lzslﬂﬁ-FGBo But if an Iufant contralts in open
o’ Court; as if heacknowledges a Starate,
328.  ¢yc. he can’t plead Abmage againft it ;
551114 for if the Court have allowed him to
have' a contratting Power, there can be
no Averment to the contrary. ...
2inft 673  If an Imfamt makes an Obligation,
?;“ ibid and afterwards acknowledges and en-
' rolls it in open Court, he can’t plead
Nonage 5 for the Recogmition of any
Perfonal Contrac, amounts to the ma-
king of one, for the Defign of all Perfo-
nal Contraés is but to acknowledge an
Obligation, which, when done in Court,
is not to be controverted; but in real
Contraéts, the Defign of the Statuteis,
that the Inftrument it felf, with apt and
fignificant Words fhould pafs the In-
tereft, and not the Recogzizance, which
is only a folemn A& appointed for fur-
ther Notoriety; and therefore the Par-
ty muft claim from the Words that
transferred the Eftate, which are only
in the Deed. R
sInft.676.  But if an Infant acknowledgesthe Sza-
tute or Obligation in Court,hemay avoid
itby an Awdita Querela, for he is infpeét-
ed in Court, and the former A& may
be annulled by an A of equal Autho-
rity.
By
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By the Common ILaw, a Deed ac-
knowledged by the: Husbard and Wife,
binds only the Hushand ; for the Wife
can't be examined by any Court, with-
out a Writ, and there isno Writ allowed
in this Cafe, for-theibetter Security of
Wives, who are, by our Law,: entirely
fubjected to the Will of the Husbard ;
fo that the Court is not impower’d to
take fuch an Obligation, but it is" an
A& extrajudicial, . :

But the Cuffom of London, that al- LInftS7s
lows them to trade feparately, bindss, ;.
them alfo by fuch Qbligatiorn. ‘

If a- Man acknowledges and enrolls Bro.ibid.
a Deced, he can’t afterwards plead Moor 4z
Durefs. o ‘

If a Man makes a Leafe for 2ears O%en..
the roth of May, and afterwards Bar- phomas
gains and Sells his Land, and antedates Howard’s
the Deed, the Acknowledgment and En- 4
rollmerit the 1oth of 4pril, the Leflee
is without Remedy ; becaufe there is an
Averment againft the Record. ‘ ‘

The Party that claims by any Bar- Yelv.a1s.
gain and Sale muft fhew in what Court 1€ 7 %
the Deed is enrolled; becaufe he muft
thew all Things in certain that make
out ‘his Title, and otherwife his Ad-
verfaries would be put to an infinite
Search before he could traverfe with
Security, o

Secondly,
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Secohdly, OF Covenants to fland [eized
apon Confideration of Blood ; of which
fee before.

Biling-  'The Original of it was in this Man«
bam «d ner before 27 F& 8. When any Man co-
Mich. 5, venanted to fand feized to the Ufe of
w. another, the Remedy was two-fold.
Firft, By Atkion at Comnwn Law
upon the Covenant, and thereby Da-
mages only were recovered.
Bro.Feft,  Sacomdly, In Chancery ; and here the
;”g{é »  Remedy arofe thus; when any Man co-
8§16 venants to do a Thing, the Party is
firft bound in Confcience to perform the
Thing it felf ; and if that can’t be, then
to render Pazmages for not doing of it;
thetefore the Chancery that examines
the Confeience of Men’s Ations requires
a fpecifick Performance of the Thing it
felf, where, it can be had: But the Com-
mon Law could not carry this Covenant
Plow.  fo far without offering Violence to its
Com- 38 5wn Rules ; for the Common Law re-
quires Livery, and to allow an Action ;
for a fpecifick Performance makes the
Agreement binding without it; but by
the 27 H. 8 thefe UJes are executed, and
therefore no Aéion: lies ; for there can
be ‘no Complaint for not transferring
the Thing, when the Statute transfers it
to the Party himfelf, Cove-
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Covenants to ftand Seized in Confi- Plow.
deration of Marriage, need pot be in- “°™3°%
dented or enrolled, for they are not
within the Statute of the 16th; for Mar-
riage makes it publick, and it was not
thought fit to publifh it any otherwife.

And here ’tis to be: confidered,

1. Who muft Covenant, te ftand Sei-
zed, and to whom.

Seconly, What Confideration 75 zecef*
fary to a Covenant to fland feized.

Thirdly, By whar Words a Man wmay
Covenant to fland Seized. :

Yourthly, The Eff¢t? of a Covenant to
Srand feized. S

Firlk, Who may Covenant to, ﬂdzzd Scized,
and to whow.

Tenant in Tail Covemants to ftand Cro. EL
Seized to the Ufe of himfelf for Life, %ﬁaing;
Remainder to. his eldeft Son in Tail ; field’s
fince he had only the Power of difpo- {#, 219
fing of an Eftate for Life, by the Sta- man and
tute de Dozis, which he hath not paf- Blyh-
fed out of himflf, it is ftill in him as Tg,, st
it was before ; and the Remainderis void ‘
in its Creation,and therefore therecan be
no Execution of it, for the Execution
muft be immediate by the Statute of
Ules; and therefore a Eine afterwards
levied can'’t help it, )

But
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But it feems in this Cafe, that before
the Statute, the Chancery would oblige
to a Specifick Performance by Fine a-
gainft the Party himfelf, but not againft:
his Iffue ; Quare. :

Secondly, What Confideration is zecef>
fary to a Covenant fo ffand Seized,
and bow far it extends. .

Tho’ a Man can't Bargaizn and Sel
but upon Cozfideration of Morey, yet he
may Cotenant to ftand Seized upon o-
ther Confiderations befides that of

Blood. o
Cro. Bl If a Man, in Confideration that F. 8.
394 was bound in a Recognizance for him,

Covenants to ftand Seized to his Ulfe,
this is good ; for the Chancery will o-
blige a Specifick Recompence upon any
Agreement, where a Confideration was
performed on one Side ; and ‘where the
Chancery would raife an UJe the Sta-
tute executés it.

1Leen.  If a Man, feized of certain Lands, in

185 . Confideration that F. S. will pay his

c,,fe, Debts, and certain Sums' of Money that
he fhall appoint, out of the Profits of the
Land, Covenants to ftand Seized to the
Ufe of F. 8. for twenty-four Years, this
fhall not raife a Ufe; for fince the
Debts are to be paid out of the erﬁtfg

o
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of the Land; this is no Confideration
to part with them, or veft an Intereft in
7. 8. for the Confideration arifes from
his own Property, and not from aiiy E-
quivalent ; but otherwife it had been,
if the Debts were to be paid ‘out of the
proper Lands of 7. S. caufa qua fupra.

It a Man Covenants to ftand Seized
to the Ufe of three Perfons; for tlie per-
forming feveral Trufts to himfelf] his
Wife and Children; and one of thefe is
his Brother, to him alone there is a
Confideration ; and therefore he alone cro. Car.,
is feized of the Intereft under the Truft 529 -
aforefaid, iﬁ-’{'}tcy‘_'"
There is 2 Difference between 4 (v- 1 Leon.
venant to ftand Seized and a Feoffment ;195 1o
for if a Man Covenants to ftand Seized Plowdens
to the Ufe of 4. a Stranger for Years, Com.307.
¢oc. the Remainder to B. his Son in ™"
Tail, this is void as to 4. for Want of
a Confideration, and the Ufe vefls im-
mediately in B. and a void UJe is as if
no Ufe be limited; and if no UJe be
limited, B. muft take immediately, and
not by Way of Remainder, or clfe he
can't take at all ; for a Remainder ex
vi Termini {fuppofes a particular Eftate,
and B. muft not be excluded, becaufe
Ulesbeing Creatures of Equity,theParties
Intent muft be made good as far as pof-
fible, where there is a juft and good

I \ Ground
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Ground for any Part of the Convey-
ance. 3
1Leon. Byt if a Man makes a Feoffment in
pot Man. Fee to the Ufe of 4. and a Stranger,
wood.  or Baftard for Life, the Remainder to
his Sen in Tail, this is good to A4. for
upon a Feoffment there needs no Confide-
ratior to raife the Ufe, as is faid.
5Co8. b If a Man, feized of three Acres,
makes a Leafe of one to A. for Life,
and of another to B.for Life,and of ano-
ther to €. in Tail, and then reciting the
feveral Eftates, Covenants after all the
Eftates finithed, to ftandfeized to the Ufe
of his Brother in Fee ; if 4.dies, the Bros
ther fhallhave the Reverfion ofthat Acre
immediately, and not expe& till the
other Eftates are determined; for it
muft be conftrued fecundum [(ubjettam
materiam ; and the Covenantor hath
three diftin&t Reverfions in him.

Thirdly, By what Words a Man may
. covenant to fland [eized.

vent.138  If a Man, in Confideration of Natu-
i%ﬁa.i{‘é’g ral Love, and for dugmentation of his
fom 175 Daughter’s Portion, Gives, Grants, Bar-
0179,  gainsandSells, Aliens, Enfeoffs and Con-
;?7" A% firms certain Lands to 7. 8. his Daugh-

ter, with a fpecial Warranty, and the

Deed is enrolled, this enures by Way

of

L3
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of Cozenant to ftand Seized, in Refpe&
of the Confideration.

But if the Cozfideration be not ex- Co. fup,
prefled in the Deed, it feems no U a- gon 827,
rifes. ‘ Caf,

If a Man, in Confideration of Mar- March
riage of his Son’s Daughter, covenants 3gyor;a,.
that his Land fliall Defcend, Come and PI. 267.
Remain to him, or her, this is only a Sm'm‘z'
Covenant FExecutory, upon which an "
A&ion lies, and the Force of the Coze-
zant is not to alter the Defcent; but’tis
no Covenant to ftand Seized, whereby
he may be intitled in Chancery to a
Specifick Performance.

If a Man feized of a Rewerfion Ex- 2 Vent.
pettamt upon an Eftate for Life, Gives, 3. 5%
Grants, and Confirms the fame to his Jones
Son in Fee, in Confideration of Nata- 34 25
ral Love and Affeition, exprefled in the o Dix.
Deed to the Ufe of himfelf for Life, the
Remainder to his Son in Tai/, the Re-
mainder to a Daughter, without 4rtors-
ment or Enrollment, this Conveyance is
void, and can’t enure by Way of Covenant
to ftand Seized ; for if it enures by Way
of Covemant to ftand Seized, the legal
Eftate out of which the Ufes rife re-
main in the Covenarntor: But the Intent
of the Conveyance is to raife the Ufes
by Way of Tranfmutation of Poffeffi-

o2, and to transfer the Freehold, ouffi
I2 (¢
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of which the Ufes are to rife to the
Son ; but this Conveyance will not pafs
that Freehold for Want of 4ttornment,
and c{"o the Ufes can never arife by this
Deed.

Fourthly, The Effett of a Covenant fo
Stand Seized.

If a Man Coovenants to ftand Seized
of the Manor of D. to the TJe of F. &
this is void, though he afterwards pur-
chafes the Manor in Fee.

If a Man Cozenants to ftand Seized
of the Land that he fhall hereafter pur-
chafe to the Ufe of his Son, and after
purchafes Land to the Ufe of himfelf
and his Heirs, the Fce is in the Father.

For if a Man binds any Lands, you
muft fuppofe him to have a Power to
oblige them ; for no Man can do that
which he hath no Power to do; buthe
that hath no Intereft, hath no Power to
oblige them ; and therefore fuch a Co-
venant in Equity, before the Statute,
could not oblige him to a Specifick Per-
Sormance, for that were in Equity, to
bind the Land, which is abfurd; and
fince the Covezzant is void in Equity,
there can be no Execution by the Sta-
tute; for the Rules of Law are equal-
ly fri& in avoiding this Repugnamiy;

or
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for in Law, every Difpofal fuppofes a
precedent Property ; and by Confe-
quence, every Coverart to ftand Seized
prefuppofes a precedent Sezzir. Cro. El

By ‘the fame Rule tis faid, that if ;2> ™"
the Mortgager, in Confideration of fo
much Money paid by 7. 8. Covenants,
that after Redemption, he will ftand
feized to the Ufe of F. §. and his Heirs,
this is a void Covezant ; but if a Fegff- Noy 19.
ment be made to 4. to enfegff B. to
the Uje of €. and A, enfeoffs B. with-
out the Limitation of any Ufe ; yet it
fhall be to the Ujfe of &

So if a Man covenants to purchafe
Land by Mickaelmas next, and before
Eafler tollowing, to levy a Fine to fuch Cro. EL
Ulfes, and accordingly purchafes Land, 40
and levies a Fizne, it {hall be averred to Noy 19.
be to the Ufes limited in the Cowenant.

For a Man may declare the Intent of
a future A&, which he had no Power
to do at the Time of the Declaration ;
for to declare the Intent of a future A&,
doth not fuppofe an immediate Power
of doing it; but the doing any A& it
felf, which the Law allows to be good
e:{nd effetual, prefuppofes the Power of

oing.

Ax%othex Reafon why the /e decla- Cro. EL
red upen the Covenant in the firft Cafe 10 |,
of Land after purchafed is bad, is thti)s; g

, 1 3 DC=
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becaufe the Ufe muft be limited by the
Danor or Feoffor; for he muft limit the

Uz, that at the Time of Limitation

had the Difpofal : Now in this Cafe the
Donor limits the Fee to the Purcha~
fer, which controuls the Intent of the
Covenant.

Secondly, Of Ufes iz ‘Pofﬁbi'lity.

Firflt, Of Executory Fees.
Secondly, Contingent Remainders.

Firft, Of Executory Fees. How Ex-
ecutory Fees begun, and how the Rule
of Law, that no Fee can be limited upon
a Fee, is evaded, is already fhewn ; and

* when an Executory Fee is well raifed,

that it can't be deftroyed but upon Alie-
nation, upon good Confideration, .
is fhewn ; and how Executory Fees
may be limited, is here to be confider-

ed, and they are to be governed by three
Rules.

1. That all Limitations that tend to
the Provifion of the:Family, and to fe-
cure againft Contingencies that are with-
inn the Parties own immediate Profpeé,
are to be favoured, |

2. All Limitations that Perpetuate
or tend to Perperuity, are in themfelves
: void
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void and repugnant to the Policy of
the Law.

"And therefore it is to be feen what is a
Perpetnity,

A Perpetusty is the Settlement of an Cafe of
Intereft defcendable from Heir to Heir, £ 23
fo that it thall not be in the Power of ‘Xrg. 6.
him in whom it is vefted to difpofe of Pop- 19,
it, or turn it out of the Channel. “Co. 138,

The Inconveniencies of which are,that g. 1 And.
the Eftate is made uncapable of anfwer- 135 245
ing the Ends for which Perpetuity is 3a1.
maintained and eftablifhed; for it puts
it out of the Power of the Owner to pro-
vide for the Neceflities of his Family,
or the Extremity and varions Changes
of his own Affairs out of the Eftate;
befides it wauld be of univerfal Damage
to the Common Wealth ; for it would
fhut up all Converfe, by making theWay
of Communication. between Land and
Money utterly impracticable ; to know
therefore how far a Limitation may be
allowed,without theDanger of being con-
ftrued a Perpernity,'tis to be confidered,
what Limitations are confiftent with
thefe Rules of Reaforz and Policy.

Firft, the Law in all Cafes, allows
the Limitations of Eftates for Life, to
Perfons in Being ; for there can be no
Danger in fuch a Common Limitati/on,

14 nog
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nor any Defign to Perpetnate; and there~
fore here the Party 'is reftrained from 4-
lienatiorn farther than for his own Life.
Secondly, 'The Law allows of no E-
ftate of Inheritance that goes in lineal
Succeflion; but what is under the Power
of that Perfon to whofe Reprefentatives
the Eftate muft defcend, and to eftablifh
a Right of Succeflion, and yet to reftrain
the Power of Alienation is to Perpetuate ;
and therefore to limit an Eftate of Suc-

. ceflion, determinable upon remote Con-

Cro. Jac.

590
Roll. 2.

Rep.196,
216

tingency, tends to a Perpetuity, fince
none can purchafe with Security, while
fuch a2 Cloud hangs over the Eftate.

Which Rules are equally obfervable
in Freeholds and Chattels.

Firlt, Iz Freeholds,

If an Eftate be devifed to F. 8 in
Fee, and if he dies without Iflue in the
Life of 7. N. then to . N, in Fee, this

Leon. 64. 15 good ; for an Eftate determinable up-

Dy. 44.
Dy. 7.

Per Holt

Trin1697

Dy. 44.

Dy.7.

Vaugh.
292,

on the Compafs of a Life, is equally a-
greeable to the Policy of the Common
Law, and can’t but be as good as the
Limitation during a Life ; for why may
not a Fee be contrated to an Eftate for
Life, as an Eftate for Life be prolonged
to a Fee upon a Contingency.
 But if an Eftate be limited to 7. &.
in Fee while 7. N. hath Iflue, Remaén-
er
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der to &. D. this is void to 7. D. for this
comes within the Danger of a Perpctui-
ty, and doth not determine within the
Common Compafs of an Eftate forLife,

Secondly, Chattels.

A Grant of a Leafe for Yearsto 7. S.¢o. g 1.
for Life, Remainder to 7 N. is not gs.
good to 7 N. for as Leafes for Years
being under the Power of the Freehol-
der, they are recovered as Chattels, and
go to the Executors; and a Chattel
can’t be limited for Life with a Re-
mainder over; becaufe this would cre-
ate great Infecurity in Common Traf-
fick,

But in Cafc of PDevifes, the Courts
of Common Law are governed by the
Rules of Equity to fupport the Intent of
the Teftator; and thercfore fince the
Time of H. 8.when long Leafes could
firlt be made with Security, a Devife of
a Term for Years to one for Life, with
the Remainder over, has been allowed,
and the Chancery has forced the Te-
nant for Life, to give Security to the
Remainder Man ; but becaufe this was
found to multiply Suits and Vexation,
it was thought more convenient, that the
Tenant for Life fhould alien according
to the Intereft he had in him, which
was only during his own Life.

But
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8Co.87.  But .the Devife of a Term for Years
Lom42% in "Tail, with Remainder over, is void
cs.  to the Remainder-Man ; for that, accor-
2 Ro. 8> ding to the former Rules, would intro-
ventthorp duce a Perpetuity.
and Afh-  The Limitation of 2 Term for Years
loyy Ntin Tail, is an abfolute Difpofition of
> 478 4 r _ .
Reeve’s the Term, and it fhall go to the Ex-
Cafee ecutors. )
ModRep If a Term for Years be limited to a
115. Bur- Man and his Iffue, and if the Man dies
%ﬁfrg:: without Iflue, the Remainder over,this
Nt 1. is void, becaufe the Contingency is not
Arg. 4 to happen till after a Succeffion,
Bock. — If a Term be limited to 4. for Life,
hurft's  Remainder to his 1ff, 24, and 34 Son in
Cafee 'Tail fucceflively, the Remainder to a
Daughter, or to B. (a Perfon in Effe)
if the Party hath no Sons; but after-
ward a Daughter, neither the Daughter
or B. fhall take this Remainder " for
~  thisisan AffeGation of a Perpetuity, and
is not a Limitation meerly upon an E-
{ftate forLife ; but it amountsto a Limi-
tation upon the Failure ofthe Perfon in
the lineal Order to Succeed into the
{fame Eftate.
T i, . But if it be limited to 4. and if he
12. 2 4rg. dies without Iffue, to B. the Remain-
;%Hla)‘ye. der is good ; for here it isnot a Limitati-
44, vido o to the Iffue, but upon a Contingen-
Child and ¢y, which if it doth not happen, it
?:}elgo. makes the whole Term veft in the
Car. 459 Party
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Party; and if the Contingency doth
fall, the Remainder- Man has it up-
on the Determination of an Eftate for
Life. 2 Not. 1. Arg. 16, 17.

If a 'Term be devifed to 4. for 18
Years, the Remainder to B. for Life,
the Remainder to the firft Ifflue of 5.
this is good.

If a Term is limited to A, and th. . )
Heirs of his Body, and if 7. dies with- Suke of .
out Iffue in the Life of AH. Remainder Caf, Trin
to C. and his Heirs, this is good; for 34 Car. 2.
H.'s Term is not taken from him by
any Contingency, which muft of Necef-
fity happen, during the Life of him in
whom the Eftate is vefted.

Where a long Leafe is limited to 4. Trin. 21
for 6o Years, if he lives {fo long, Re- Cer: 2.
mainder to B. his Wife for 60 Years, grooqem
if the live fo long, Remainder to (. Pol. 3s.
his Son, and his Executors, if he out-
live 4. and B. but if he dies in their
Life-Time, leaving Iflue, then to the If-
fue; and if he died without Iffue, li-
ving 4.or B.the Remainder to D. In
this Cafe, if C. dies without Iffue in
the Life of 4. or B. D. fhall have
the Remainder; for the Remainder of
the whole Term is vefted in €. which is
not divefted out of him, and vefted in D.
upon Failure of lineal Succeffion to C.
but not till the Death of €. without If-

{ue, during the Life of 4 or. B. A
s
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Not. 1. As the legal Eftate of a Term may
484 be devifed, fo the Truft of a Term
may be limited.
Chan. A Limitation of a Term for Years
G:ﬁ}:g' to twenty diftin&t Perfons in Effe is
and Bick- good ; but the Limitation of a Term
erfaff. 5 4. for Life, the Remainder to the
Right Heirs of B. a Perfon in Effe, is a
.woid Remainder ; and after the Death
of A. it fhall revert to the Donor ; be-
caufe this might tend to the Eftablifhing
an Eftate of Inheritance in a Chattel,
and putting it out of the Courfe the
Law had fettled for it, whereby it ought
to go to the Perfonal Reprefentative.
If a Term be limited to 4. for Life,
the Remainder is in the Donor; if a
chan.  Term be limited to 4. for Life, the Re-
Rep. 8. mainder to the Right Heirs of the Do-
nor, this is a void Limitation, becaufe
the Reverfion is in him.
If the Truft of a Term be limited
to A. for Life, the Remainder to B. B.
may difpofe of the Remainder; but if
a Term be devifed to 4. for Life, the
Remainder to B. B. can't difpofe of this
Remainder ; for by theRules of Common
Ch.Rep. Taw, a Poflibility can’t be granted o-
& o m.Ver, for a Man that only may have
66, 6, 10. Right, has at prefent no Right in him ;
R. 47+ and while the Rules of Law fay
he has no Right, it is contradié‘t‘:rdy
- n
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and repugnant, to allow him to a& as
a Perfon having Right by transferring
an Intereft to another., 2. in this Cafe
has only a Poffibility to have a Right,
becaufe the Eftate of 4. being of uncer-
tain Duration may outlaft the Term for
Years; but in Chancery, where the
Truft is examined, they allow a Man
to provide for his prefent Occafions out
of what he may poffibly have; and
a Purchafer of it fhall not lofe the
probable Advantage, fince he hath gi-
ven for it a valuable Confideration.

As to Executory Fees, there is ano-
ther Difference, where they rife by
Way of UJe, and where by Way of
Devife.

Firft, If it rifes by Way of Ufe,cg"' El
there” muft be a Seizin in Somebody Vesd s
to be executed in the Grantee of the Reynolds
contingent UJz, whenfoever the Con-2Re AP
tingency happens; for if there be not Cro. Jac.
a Perfon that can be feized of a Uf, 169
there can be no [jz; and confequent- ;7%
ly there can be no Execution of it; 4z
therefore if a Man covenants to ftand
Seized to the Ufe of himfeif in Fee,
till fuch a Marriage takes Effe&, and
then to the Uje of himfelf for Life,
the Remainder to his Wife, his Son,
¢rc. and before the Marriage he makes
a Feoffment in Fee, Gift in Tail, or

‘ Leafe
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Leafe for Life, upon good Canfiderati-
on, without Notice of the I7es,. the E-
ftates limited after the Marriage fthall ne-
ver arife ; becaufe here is Nobody feiz-
ed to fuch Ufes, and the fame Law -is
of Feoffments to fuch contingent Tfes.
Cro.Bl.  But if in this Cafe he had made a
b4 aLeafe for Years, he would not have
Reynolds deftroyed the future Ufe, but .only
‘13;"' Jac-have bound it ; becaufe there is a Sei-
9' zin, out of which the Tfe rifes; and
at Common Law, if the Feoffees
had made a Leafe upon good Confi-
deration, as in this Cafe, it would have
bound the Lands, and confequently
Ceftuy que Ufe muft have the Profits of
the Land thus leafed ; and in this Cafe,
fince the Statute, the Covenantor has
the fame Power of obliging the Fee;
and therefore thofe to whom the con-
tingent Eftates are limited muft take
it under the Charge. Quere.
Feoffment to the Ufe of 4. in Fee,
and if B. pays fo much, ¢¢. then to B.
in Fec ; 4. devifes his Land, and dies, it
deftroys the .Contingent Eftate; other-
wife it is, if he had devifed Portions
out of the Land, for that could not
alter the Freehold.
cro. Jac. A Recovery doth not bar an Execu-
592, 3. tory Fee; for the Recoveror with No-
tice, and without Confideration, is feiz-
ed to the former Ues. Second-

1 Moor
733,
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Secondly, By Way of Devife; if a
Man devifes Lands to 4. in Fee, and
upon fuch Contingency to A. in Fee,
A. makes a Feoffment in Fee; this2Ro.Ab.
doth not deftroy the Comtimgency; for 1%
by a Devife, the Freehold it felf is
transferred, and there needs no Per-
fon to be feized to execute an Eftate
in the Devifee, as muft be where a
Feoffment is made to Executory Ufes.

But if a Man devifes it to 4. for 2Ro. Ab.
Life, with a Contingent Remainder ; 793
if 4. makes a Feoffment in Fee, this
deftroys the Comtingent Remainder ; be-
caufe there is no particular Eftate to
fupport it.

Secondly, Contingent Remainders ; and
here it is to be confidered, 1ft, In
what Manner they are to be execu-
ted.

As if a Feoffment be made to 7. §.
in Fee, to the Ufe of 4. for Life, Re-
mainder to his 1/f, 2d and 34 Son, the
Remainder to B. in Fee, there are
three plain Preliminaries to this En-

quiry.

Firft, 'There ought to be a Perfon 1Co. 126,

feized to the Ufe at the Time when®
) b the
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the Ufe is executed ; and this, as is faid
before, is Plain by the Words of the
Statute; ziz. If any Perfon fland or
be feized.

Pop. 74 Secondly, The Eftate for Life is immes
diately executed in 4. the Remainder
in Fee to B. by the Statute; becaufe
the Ufe is immediately in them, and
they have the Poflfeffion in the fame
Manner they have the Ufe.

1Cox26.  Thirdly, No Pofleffion ¢an be imme-
;’g:fpﬂz' diately executed in the Sons, becaufe
. 136. ] .

a, they are not in Being; and therefore ca=
pable of no Property, neither in Ufe nor
Pofleffion.

‘The Non-performance of all thefe
Rules, caufed two falfe Opinions in
this Matter in the Debate of Chudley's
Cafe. “ 4

Firft, Some thought, according to

this fecond Rule, that the whele Pof-

Pop. 73. feffion muft be executed in 4. and B.
:g’ o and therefore that the contingent U7,
> 77 when it falls, was executed out of the
firft Livery; and the Eftate formerly

in Feoffees; and this by the Words of the
Statute ; the Eftate that was in the Feof-

fees fhall be in Cefluyy que Ufe; and

hence they inferred, that fince the

e Eftate



- dfes and Trufis: 129

Eftate was' executed by the Power of

the Statute; it muft be preferved till

fuch Executioif by the {ame Power ;

and therefore they faid; the Contingent

Remdinders were in _dbeyance, and not

extinguifiable by the Alienaticn of Te-

nant for Life: ‘ “ ,
But this is 4 Miftake, Firft, becaife 1Co. 136.

this is contraty to the firft Prelimiriary ; Taqd

for that fuppofes-an Eftate in 7. §. at

the Time of the Executioh.

132

- Secondly, Becaufe it is contrary to the
Nature of an Abeyance by the Rules of

Law for if therc be Tenant for Life,
Remainder to the Right. Heirs of 7 8.
living, if Tenant for Life dies; or aliz Co,135%
ens; during the Life of 7. §. the Re-
mainder is deftroyed.

Thirdly, Becaufe it would create a Per-
petuity. |

Some add another Corifequence of ;{Co.g%i;é:.
this Do@rine, that 4 Ufe would rife % PR3

0. 1And,
out ofa U/é‘- - 34uPdr,
: ' - 1Co. %‘36.
, S K] R . .« . ‘ . 1.
Others . held a differént Opinion ,?;;

and they thought there was ad im-

mediate Remainder vefted in 7. §.

to ferve the. Comtimgest Ufe when 3

it falls, and that this Eftate was deter-1Co. 137
' X minable
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minable upon the Rifing and. Execution
of the Eftate in the Sons, ¢9¢c. -

But this could not be,Firft,becaufe this
is contrary to the fecond Preliminary ;
for thereby an Eftate is -immediately
vefted in 4. and B. but by this Opini-
on, the Eftate in B. is only Execatory ;
for it-arifes to him upon the fame

~ Contingency that the Eftate of 7. S.

1Co, 128,

rifes, for he could not have a Fee
before; for then there would be a dou-
ble Fee.

Secondly, Becaufe 7. S.would have a
Remainder without any Grantor, and-
the Law leaves it to Parties to limit their
own Eftates; and where..Nobody has
limited an Eftate, there can be no le-
gal Limitation, e :

Thirdly, -If 'a Remainder be- vefted
in 7.8 he muft punifh Wafle, and en-.
ter for a Forfeiture ; but the Party de-
figned him no fuch: Benefit, but: made

" him only an Infirument to convey it

to others. o
The true Opinion is, that the legal
Eftate is executed in 4. and B. but the
contingent Remainders are not utterly,
loft, becaufe the Poffeffions by the Statute
muft be executed in the fame Manner
as the Ufe is limited ; therefore there
Ire-
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remains a Pofibility of Pgffeffior to
the Feoffees, to this Purpofe only, that
when the Contingency happens, then
the Pofleflion may be transferred to
the Remainder-Man; and if this is an
Eftate not known before, and fo has
no Determination at Comimon Law,
yet it is fuch a one as muft be raifed
by the Intent of the Statute;, and all
its Ends could not be anfwered withouit
it ; and therefore to fuppofe, as in the
other Opinions, no Eftate in the Feof-
fees, or to reduce it to the Standard
and Rules of Common Law is equally
falfe and impracticable.

Secondly; How they may be defeated.

ik, Where there is 7o Power of Re-
vocation given. 2dly, When there is
exprefs Power of Revocation.

Firft, Where there is no Power of
Revocation exprefled ; fince Executory
Fees, as is faid; and Contingent Re-
mainders tend to Perpetuities, they are
conftrued according to the firiGeft Rules
of Law, and as far as poffible, put un-
der the Power of the Eftate that fup-
ports them,

K2 And

Igﬁ
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And hence came the Diverfity be-
tween defiroying and contingent Re-
mainders, and an Executory Fee.

A Remainder is the Refidue of a
particular Eftatc difpofed of by the fame
Conveyance; therefore ex v Termini
it {fuppofes;

Firlt, 4 particular Eftate in Being.
Secondly, That - indsvidual Eftare that
was made by the fame Conveyance as
the Remainder.
Pop. from Thirdly, B (uppofes am Exiftence of
%33 this” Eftate when the other goes out
of Being.
Fourthly, It fuppofes the Eftate fhould
remaizs in the (ame Manner as it was

difpofed.

1Co. from  "Therefore if a Man makes an Eftate
oo’ to the Ufe of 4 for Life, Remainder
1and.  to his 1ff, 24, and 34 Son in Thail, Re-
from 309 mainder to B. in Fee, and 4. makes a
2h3ad41'ey’, Feoffment in Fee, and then a Son is
Cafe. ~ born, the Contingent Remainder is de-
‘;5‘:"’; ftroyed;- for by the Feoffment, the par-
7 ticular Eftate is extinguifhed, and after-
wards, by the firt Rule, there would

arifc no Remainder of it.
sLeon.  1f Landsbe given to onein Tailif 7. §.
237.  comes to Feftminfter, and the Remain-
der to him in Fee, Tenant in "Lail di;s,
- they
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the Eftate defcends on Copartners; they
make Partition, tho’ 7. §. does come
to Weftminfter, ¢c. he thall take no-
thing; for the individual Eftate is alter-
ed, and the Freehold altered by :the
Partition contrary to the fecond Rule.

If Lands be given to 4. and B. for 4 Leon.
the Life of C. the Remainder to the 237
Right Heirs of the Survivor ; if 4. re-
leafes to B. the Heirs thall take no-
thing, caufa qua fupra.

A. feized in Fee devifes his Land to Ray. 28.
his eldeft Son Thomas for Life, and if ¥ $id 47
he dies without Iffue living atthe Time ;, 9? 129
of his Death, to Leomard another Son, 1Salk.
and his Heirs; but if Thomas has Iflue **+ **%
living at the Time of his Death; then
that the Fee fhouldremain to the Right
Heirs of Thomas for ever. Thomas en-
ters after the Death of the Devifor,
and fuffers a Common Recovery; it was
refolved that the Fee that defcends to
Thomas immediately after the Death of
the Devifor, did not merge the Eftatc
for Life, contrary to the exprefs Words
of the Devife; for the Remainder to
Leonard muft be conftrued tobea Coz-
tingent Remainder, becaufe it is limited
to take Place upon the Determination
of the Eftate for Life; for and can’t be
conftrucd as an Executery Fee; becaufe

K3 therc
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there is no Fee limited to T homas, but
upon a Contingency; and therefore if
the Law fhould conftrue the old Inhe-
ritance that defcends to Thomas, in the
mean Time to be a Merger of the E-
ftate for Life, it would immediately
have deftroyed the Contingent Remairn-
ders ; for the Eftate to Leonard would
not arife as an Executory Fee out of the
Inheritance, fince that was not devifed,
but defcended ; and therefore they con-
firued the Eftate for Life to have a
Continuance in Thomas,and that the Re-
verfion did not execute in him ; for if
they had not conftrued it to be a diftinét
Eftate for Life in Thomas, there would
have been no Foot for a Comtingent
Remainder to Leonard ; and they could
not conftruc it as an Executory Fee,
in Leonard, when there was no Pre-
cedent Fee limited to Thomas; and
{ince it was a Coumtingent Remainder in
T homas, the Recovery deftroyed the
particular Eftate; and by Confequence
deftroyed the Comtingent Remainder,
before fuch Contingency happened. 1
Leo. fol, 11.  Plurket and Holmes.

A Man devifes Lands to his Wife for
Life, and if fhe has a Son, named
Sampfor, the Remainder to him and
his Heirs, the Devifor dics, the Wife

' takes
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takes another Husband; the Heir at
Law,to-whom the: Reverfion defcended,
bargains and fells in Fee to the. Hus-

- band and Wife; a Son called Sampfor

is born, he thall not take the Remainder ; 1 Sand.
_for when the particular Eftate deter- 3%
mines by Merger, the Remainder can’t
veft, and though the Wife had after
difagreed to ‘the Purchafe, this would
only have revived her own Eftate, but
would never be good to limit on it a
new Refhainder.

But if it had been by -the fame Con- ; co. so.
veyance, it had been otherwife; as if a Levin.
Feoffment in Fee had been made to g‘,’fl&‘
F. 8. to the Ufe of a Husband and Co. Li.
Wife, Remainder to the Eldeft Son in 25 |
Tail, Remainder to the Husband’s ;g;n )
Wife in Tail, ¢5c. here is a Tail exe-
cuted in the Husband and Wife imme-
diately ; but this doth not drown the
Contingent Remainder; but when a
Son is born, the Eftate opens and. lets
it in, after the Eftate for Life in the
Husband and Wife is determined.

For in Equity, the Trufts arofe in
this Manner, becaufe this appeared to
be the Parties Intention by their own
Limitation, and the Statute executes
the Poffeffion, as the Ufe is limited.

Kg. Te-
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'Tenant for Life with a’Contingent
Remainder, Tenant for Life is-diffeized,
Pop. 83- the Contingency hdppens, ‘the Remain-
" der vefts; for finee T'enant for Life is
put out by Wrong, he has a Right En-
try, and in Judgment of Law his E-

ftate continues. - :
Tenant for Life, with 4 Comtingent
Remainder, Tenant for Life is difleiz-
ed, a Collateral Warranty bars the
Contingency ; tho’ it afterwards hap-
pens, during the particular Eftate ; be-
caufc no Man can claim’ that which
he is obliged, as Heir, to defend to

another. ( L :
aRo. Ab. If a Feoffment is made to &. §.to
196, 7. the Ufe of 4. for Life, Remainder to
;gd}‘;‘;_’ B. his Wife for Life, Remainder to C.
7" for Life, Remainder to.the firft Son
of C. in Tail; 4. makes a Feoffment
in Fee, this doth not deftroy the Con-
zingent Remainder to the Son of C.
for Life, who had a Right of Euntry for
the Forfeiture ; and a particular Eftatein
Right, on which the Cowmsingent Re-

wainder will depend.

If in this Cafe, the Wife had enter-
ed after the Husband’s Death ; this
. could not only have revived her Eftate,
but the Eftate of (. and the Contin-
zent Remainder thercon, which had
- B never
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never been put out of Being; other-
wife ’tis, as is faid, in Sampfon Sheltow's
Cufe, if the Contingent Remainder had
depended upon the Eftate of B.

If in this Cafe, the Son had been
born during the Life of €. and neither
B. nor C. had entered, the Son could
not, but the Feoffees might; for the
Pofleflion of the Feoffees muft be ex-
ecuted by the Statute in the Son, be-
fore he can have a Remainder by the
Rules of Common Law ; till therefore
by the Entry, they have revived the
Eiftate, the Son has nothing; if 7 &,
in this Cafe, releafes to the Fcoffee of
A. or to the Difleifor, the Contingent
Remainder could never veft; for 7. 8.
could never enter contrary to his own
Releafe.

" A makes a Feoffment to the Ufe of 2 Ro. Ab.
his Wife for Life,- Remainder to 8. his 2% o/
Son for Life, Remainder to him in 630.
Tail, that fhall be the eldeft Iffue of
B. at his Death; 4.dies, the Wife makes
a Leafe for Years to B. who makes a
Feoffment and levies a Fine to 7. §.
this does not veft the Conmtingent Re-
mainder; but if B. dies having Iffue
in the Life of the Wife, the Iffue fhall
take it ;for the Feoffment of B.drowns
his own Eftate for Life, and is a For-
b e " feiture
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feiture to the Wife, and her Entry pre-
ferves the Comtingent Ufe, which now
immediately depends upon her Eftate,
as if B.’s. Eftate were worn out by Ef-
fluxion of Time; and if it be the Re-
fidue of any of the fame Eftates that
were created by the fame Convey-
ance, it anfwers the Notion of a Re-
mainder, g :

Noy 122. A Man covenants to ftand feized to
Cro. Jac-the e of his Son for Life, Remain-
2 Ro ap.dor to fuch a Wife as he fhall after-
793 wards marry, the Covenantor makes
3°‘{{,dﬂ._ a Leafe for Years ; this will not prevent
fn.  the Rifing of the Cumtingent Remain-
der, nor bind it; for the Cozemantor

has no Power to demifc any thing but

the Rewerflorz; and confequently the
Frechold remains unaltered to fupport

the Coztingent Remainder ; but if the
Covenantor, in this Cafe had referved

for -himfelf a Power’ of making Lea-

fes, this Leafe would have been good ;

and a Revocation of the former Ufes.
Moer742  'Tenant for Life, Remainder to his
34 Wife for Life, and ‘if the be difturbed
Burton. -during heér Life, the Remainder to the
Wife in Fee, the Husband makes a

Leafe to begin.after the Wife's' Death,

tho’ the be difturbed, the fhall not have

the Recerfion ; for the Leafe has alter-

ed
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ed it ; fo there is the fame Eftate to be
executed in the Wife as was in Being,
at the Difpofition of the particular
Eftate.

If A gives Lands to B. for Life, Re- 2 Ro. &b
mainder to the firft Son of B. Re- e
mainder to the right Heirs of B. and 1,0, o
B. makes a Leafe for Years; and then
a Son is born, this thall not deftroy his
Eftate ; for there is the Rent of the
fame Eftate as- was limited; for the
Freehold it felf receives no Variation by
the making of a Leafe for Years, and
if the Remairder to the Son arifes, it
can’t be bound by the Leafe for Years;
for Tenant for Life had only Power to
devife it during his own Life ; Qpere ta-
men. . .

If A4 feized of a Copyhold in Fee, ;Ro. Ab.
furrenders it to the Ufe of his laft Will, 794-
and after devifes it to B. for Lifc, with 24"
a Contingent Remainder ; and after B. dall
is admitted Tenant, and after he fur-
tenders it to the Lord of the Manor to
the Ufe of his Will, the Cowtingency
happens, B. dies, his Surrender did not
deftroy the Comtingernt Remainder ; for
in Copyholds a Swurrender doth not
put the Eftate out of the Tenant, as
it doth in the Cafe of Frank-T esnements ;
and thercfore there is a particularﬂE-

ate
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ftate to fupport the Comtingent Remairn-
der. £
slughes - Tenant for Life, with a Contingent
Rep- 27 Remainder, Tenant for Life Bargains
& 40, *and Selis the Lands in‘ Fee; this doth
Hard.46,not deftroy the Remainder, for this
-pafles but an Eftate for Life, as is faid
before; and fo the Eftate of the Bar-
gainee will fupport the Remainder.

Secondly, Where there is 4 Power of
' -Revocation,

Co.Lit - A Feoffmert or Fine, t5c. with Pow-
83 wer of Revocation is veid at Common
Law as to all Power of Rewocation ;

for the Words of Enfeoffing or Grant-

ing, ¢yc. transfer the whole Right, Pro-

~perty and Power of Difpofal to the Feof-

fee, ¢9c. and thercfore for the Party

to limit to himfelf a Power of Rewo-
“edtion, and Difpofal is repugnant to the
Force of the precedent Words, and

would introduce a double Power feated

in diftint Perfons over the fame thing,

which the Common TLaw -difallows ;

but this Rule of Law was fet afide by

the fame Conftruéion that hath brought

in: Executory Fees; for when beforethe
Statute Tfes~tWere limited with Power

to revoke,-as-the Occafion, Circumftan-

ces
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ces and Mind of the Party altered. it, -
it was thought reafonable that the Party
fhould have Liberty to Rewvpke accor-
ding to their own apparent Intent, by
which -Ufes are ever governed ;:and
fince the Poffeffiorz is executed by the
Statute; as the Party had the U, the
Eftate continues Revocable.

4 Power of Revocation 45 two-fold ;ttard. s3;
slt. @ Power relating to the Land, b Hale

2. A Power fimsply Collateral to the
Land. :

Firft, A Power relating to the Land
is where a Power is limited to one
that had, hath, or fhall have an Eftate
or Intereft in the Land.

'This is again twe-fold.

1. Apper‘rda'n-t or Annexed fo the E- Hard 415
ftate in the Land.

2. In Grofs,

Firft, Appendant or annexed to the
Eftate in the Land, is when a Manhath
an Eftate in the Land ; and a Power of

Revocation, and the Execution of the : . .
Power
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Power falls within the Compafs of the
Eftatc in the Lands; as if Tenant for
Life -with Powér to make Leafes or
Rewoke, Grants a Rent-Charge, and
then makes a Leafc according to his
Power, the Leflee fhall hold it charged
during the Life of the Tenant for Life;
for he hath Powcr to charge his own
Intereft; which, by his own Act can’t be
avoided.
~ And if in this Cafe, he covenants to
ftand feized to the Ufe of a Stranger,
he can’t, by any After-A&, Rewoke the
Ufes ; for fince; as is faid, the Executi-
on of this Power falls within the Com-
pafs of the Eftate; fo that, unlefs it
be executed during the Continuance of
the Eftate; it can never be executed ;
therefore whatever A& pafles away the

~ Eftate hinders the Esecution of this
Power of demifing; for a Man can’t
demife that Eftate which He hath paff:
ed away to another. A _

7 Secondly, In Grofs, is wheie 4 Man
hath an Eftate and Power of ‘Revocati-
on, and the Execution of the Power
falls out of the Compafs of the Eftate;
as if there be Tenant for Life, Remain-
deér in Tail, with a Power- lodged in
Tenant for Lifc to make a Leale for

Hardg16 31 Years, to commence after his Death;
' to
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€0 raife Portions to his Danghters; this
is. 4 Power iz Grofs ; and if Tenaat
for Life Bargains and Sells the Lands
in Fee, this doth not deftroy the Pow-
er ; for fince the Execution of the Pow-
er doth not fall within .the Compafs of
his own Eftate, the felling of his own
Eftate only doth not hinder the ma-
ing Ufe of the Power,

But if he had levied a Fize, or made Hard. 416
a Feoffment in Fee, this Power had
been -deftroyed; for here he abfolutely
pafles the entire Eftate, and divefts all
the Remainders, and thus, by paffing
the whole Eftate to another,he hath de-
firoyed all the Power of Recocation,
and limiting. new Ufes to his own Be-
nefit ; for this Power can’t be executed
but out of the Remainders ; and he hath
prevented the Execution of it by ha-
ving already difpofed of the whole Eftate
to another.

He may Releafe fuch a Power of Rego- Hard 416
catior to theRemainder-Man ; for hethat é‘;":"c‘ s
is to have an Intereft by any- Poffibility 10 Co.gs.
may rcleafe the fameto the prefent Poffef-
for,as well asif he had afuture Right, for
‘tis according to the Policy of the Law,
for the Quiet and Peace of the Poffeffors.

Secondly, Where the Power of Re- Hardqrs
zocation 1s fimply Collateral,

I And
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And that is, where a Man hath no pre~
fent Intereft in the Land;andby the Re-
vocation of the Eftate is to have nothing:

In this Cafe, a Fine or Feoffment of
the -Land is no Extinguifhing of the
Parties Power ; for tho' every Man s
eftopped to claim any Intereft contrary
to his own A&, whereby he paffes an E-
ftate to another ;'yet if a Man makes a
Feoffent, or levies -a Fine, ahd theii
Rewokes ; whereby a Stranger claims an
Intereft ; the Stranger; who Is the only
Perfon that can claim, is not Effopped
to claim it; for no Man is FEffopped
from demanding his own Right by the
A& of another; and if there be no
Eftoppell in this Cafe, the Stranger hath
a Right by the Contraé,

And bere of the Manner of Revocation.

Co.Lit.  Fjrft, If a Man is Tenant for Life,
387 .. having a Power of Regocation; upon
174  Revoking he is feized of his former
Eftate, without Entry or Claim ; for
he is i1 Poffeflion already ; and there-
fore there can be no Entry, and the
Claim where the Party is already in
Pofleflion is a void Solemnity; for it
doth dot make any Change of Proper-
ty notorious. '

I Second-
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" Secondly, If there be ‘Tenant for Co. Lit.
Life, with a Power to Rewoke the?3"
Remainders, and limit new ones,he may-
do both by the fame Conveyance:. .
For fince upon Rewocation the for- 1o &
ter Ufes dare void ipfo faéfo, without
any Solemnity ; there is nothing to
hinder why *the fame Conveyance
thould not create new ones, and the
Law to fupport the Contract will {up-
pofe the Deftrution of the antient TUfes
to precede the Creation of the new
Ujes. o
Thirdly, He may Rewoke Part at E.‘f‘f'c"“
one Time and Part at another; for mid.Rep.
this is not entire, like a Condition, for a Co- Lit:
Condition is entire, becaufc the Eftate *'*
muft be defeated in the fame Manner that
it is made ; for otherwife the Solemnity:
of the Entry will not be cquivalent to
the Solemnity of Livery ; but a Reoo-
tation is in the Nature of a Limita-
tion, and there is no Solemnity necef-
fary to the Defeating the Eftate ; and
therefore it may be done by Patts; cons
fequently if a Fine be levied of Part
that is a- Reovcation only of that Part,
Fouirthly, The Power of Revocatios
follows the Eftate. -~
A Covenant to ftand feized to the %f}“’f.éi
Ufe of B. and his Heirs, with Power ¢,z °
of ‘Revocation upon Payment of Mo-
L ney
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ney by B.and his Affigns; B. dies, he

“'may tender to the Heir who is in Law

1Co12. 5.
1 Vent.
1284132,

1 Vent.
198.
2Rz Ab.
262.

the Affignee to this Purpofe,

Fifthly, a Power of ‘Revocation is in
fome Cafes a Forfeiture.

If there be Tenant for Life, with
Power of Revocation over the Eftates
in Remainder; and the Revocation de-
pends upon Circumftances infeparably
annexced to the Perfon of Tenant for
Life, this cannot be forfeited ; but if it
depends upon Circumfiances, it may be
performed by another, the King fhall
take Advantage of it, and Rewoke the
Ules ; as if the Rezocation is to be by
Writing under the Parties own Hands
and Seals, this cannot be forfeited to the
King; but if the Revocation is to be up-
on Tender of a Ring by himfelf, or any
other for him during his Life, this Pow-
er is forfeitable. ’ ,

Sixthly, If a Man makes a Feoffient
with Power of Rewocatior, when he
hath executed that Power, he cannot li-
mit new UJes upon the fame Fegffment ;
but otherwife it is, if he had a Power
to Revoke and limit new ones on the
fame Feoffment, with a feéond Poiver
of  Revocation, ¢rc. and fo in infinitum.

Sgc_oxjdé
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Secondly, The Execution of Fointures sRep.alb.
by the laft Clanfe of the Statutes

The Origitial of Jointures was in this
Manner; moft Lands were fettled in
Uje, whereof Women were not Dowa-
ble ; and.therefore the Wife upon Mar-
riage ufed to procure the Husband to
take the Eftate of the Fegffees, and fet-
tle it to the Ufe of him and her felf for
Life or in Tail, with what Remainder
over he pleafed; for there was no Con-
fidence at all in thofe Times in the
Dower at Common Law. '

Upon the' Execution of Ufes, there
were feveral Maxims at Commor Law,
which would have given the Wife a dou-
ble Provifion, as that no Right could
be barred before it accrued, and no cal-
lateral Thing could be received in Sa-
tisfaction of a frank 'Tenant, in which
it muft have been adjudged, that the
Wife muft have Dower, notwithftanding
her Jointure; and therefore the Statute
provides, that the Intent of the Parties
in this Change of Property, which. is
made, thould be obferved, as that the
‘Wife thould not claim both her Dowes
and Settlement, contrary to Juftice.

To make a good Fointure within the
Statute, {ix Things are regardedi -

L 2 Efﬁ;
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Firft, 'The Eftate muft of. Neceffit K
take Effe¢t immediately after the Deat
of the Husband.

If the Husband be Tenant for foe
the” Remainder to the Wife for foe,
this is a good ‘Foimtare, tho' not with-
in the exprefs Examples of the Statute,
for ’tis thhm the Equity and Deﬁgn of
it.

4 Rep. If the Rcmamder be hmlted to the

3{{?;0“ Wife, upon Condition, her Acceptance
of fuch a Conditional Fointure makes
it good; for this Eftate fupports the
Wife well enough, and ’tis in her Pow-
er to continue it during her Life ; there-
fore. an Eftate durante viduitate is a
good Fointure.

aRep.5. If an Eftate had been made to the
Husband for Life, the Remainder to
7. §. for the Life of the Husband, to
fupport Contingent Re;rzazizder.r,Remzzzrz«
der to the Wife; this is a goed Foiz-

ture.
Hutton If an I)ﬁatc be made to the Hus-
;51"8? . band for Life, the Remainder to the

Wife for a Fointure; this is no good
Foiuture ; for 'tis not within the Words
or Intent of the Statute; for the Sta-
tute defigned. nothing as a Satisfaction
for Dower, but that which came in the

3 i {fame
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fame Place, and is of the fame Ufe to
the Wife; and tho’ . §. dies during the
Life of the Husband; yet this is not
good ; for cvery Intereft not equivalent
to Daewer, being not within the Statute
is a void Limitation to deprive thc Wife
of her Dower, and a void Limitation
is as if there were none at all.

If an Eftate be made to the [fe of 4 Co. 2.
4. for Life, the Remainder to the Wife Hob- 151
for Life, this is not good, tho' 4. dies
living the Husband. = =

If an Eftate be made to the Husband Hutton
for Life, the Remainder to A 8. for & .
Years, the Remainder to the Wife for 55,
ker Fointure, this is not good. :

If a Man makes a Fegffment to the
UJe of himfelf for Life, Remainder to
the Son and -his Wife, and the Heirs of
the Body of the Son, this is no good
Fointure, tho' the Wife hath an imme- Ibid.
diate Franktenemenrt ; for to be within
the Cafes of the Statute, whereby
Dower is barred, the Wife muft have
a. fole. Property after -the Death of her-
Husband. .

A Fointrefs of Lands mortgaged, and Bertue
it was decreed in Chancery, that the Wife &745tile
fhould pay the Mortgage, and to hold Rep. sy
the Land, not only during her Life, but
till the and her Executors be. re-paid
with Intereft. :

k L3 A
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A Feoffmeat in Fée to the Ule of

" the Feoffee for Life, the Remainder to

1 Sid.3.4.
Per
Bridg-

man,
Ch. Ju-
ttice.

2 Bulf,
188.

s H 4 .
Co. Lit.
132,

Co. Lit

Ibid.

the IJJe of his fecond Son for Life, Re-.
mainder to the Ufe of fuch Wife as
the Son fhall take, Remainder to the
Heirs of the Son,. the Father dies, the
Son marrics and dies, the Wife. is not
by this Settlement barred of her Dow-
er ; for this at the Time of the Creati-
on, was no certain Provifion for the
Wife's Life; for the Son might have
matrried and died in the Life of the
Father. '

It may be immediately either after
the Natural or Civil Death; and there-
fore if the Husband be banifhed, the
Wife fhall have Dower.

Secondly, it muft be for Term of her
own Lifé, or a greater Eftate, otherwife
it doth not anfwer the Defign of the
Dower ; therefore if an Eftate be made
to the Wife in "Fail or in Fee, this is
a good Fointure.

If an Eftate be made for the Life
or Lives of many others, this is no good
Foiuture.

A Leafe of 100 Years, if the Wife
live fo long, or abfolutely is no good

- Fointure.

For the Statute provides, that when
the Wife hath an Eftate for Life by
Scttlement, the fhall be barred of her

Dower
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Dower at Commorn Law ; if fhe hath a-
ny greater Eftate, fhe hath an Eftate
for her own Life included in it; but if
the hath any lefs Eftate ’tis out of the
Statute, ‘

Thirdly, it muft be made to her felf, Co. Lit
and not to others in Truft for her, tho 3%
by her Aflent, and exprefled to be in
Satisfagion of her Dower ; for the Sta-
tute only bars the Dower, when by it
the Pofleflion {which was formerly a
Ufe) is executed in her. '

Fourthly, It muft be in SatisfaGion Ce Lit
‘of her'whole Dower, and not of Part 2611’;'
only ; for if it be in Satisfadtion ofgs =
Part, ’tis uncertain, for what Part; ’tis
in Satisfaction of her Dower : But if it be
expreffed of what Part, Qzereif good.

If an Eftate be made to the Wife in
Satisfaction of Part of hér Dower be-
forc Marriage, and after Marriage o-
ther Lands are conveyed, wherein it is’
faid to be in full Satisfaction of all her
Dower, if fhe waives the Lands convey-
ed to her after Marriage, the fhall have
Dower for all the Lands of her Husband, -
notwithftanding the Settlement is in Sa-
tisfaction of Part. | '"

Fifthly, It muft be exprefled to be -in Co. L
Satistaction of Dower. - 36 b

An Averment is fufficient ; for fince .
before the Statute, all Lands were fet-

L4 tled

Raep
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tled by Way of Ufe, it was not necef-
fary it fhould be exprefled. in the Con-
veyance, that it was in Satisfa&ion of
Dower, {ince the Wife was not Dowable
of Ufes ; and if the Heir could not take
Benefit in fuch Cafe by Averment,. the
Defign of the Statute, as to many Ca-
fes, would have been avoided.

A Devife ofan Eftate for Life cannot
be averred to be in Satisfagtion of a
Dower, unlefs it be exprefled fo in the
Willy for there can be no Averment
contrary to the Will, and confequently
there can be no Averment contrary to
the Confideration implied in every De-
vife, which is the Kindnefs of the Tefta-
tor ; and fo it cannot be averred, that the
quitting of Dower was the Confideration
of this Devife,becaufe’tis not foexprefled.

If an Afflurance be made to a Wo-
man for her Fointure, and this -is not
exprefled in the Deed but averred, fuch
Averment is not traverfable; for ’tis not
material by the exprefs Words of the
Statute ; and therefore ’tis not a necef
fary Point to entitle themfelves to it by
the Benefit of this Difcharge.

Sizthly, A Fointure may be made
cither before or after Marriage.

If it be made before Marriage, the is
Sole, and as fuch under no Man’s Pow-
er; if after Marriage, the takesa Foin-

ture
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ture in Satisfaction .of a Dower, fhe

may wave it after Coverture; but- if

fhe enters and agrees thercto, fhe is

concluded; for tho’ a Woman is not

bound by any A&, when the is not at

her own Difpofal ; yet if fhe agrees to

it when fhe is at Liberty, “tis her own

A&, and fhe cannot avoid it.

If a Fointure be made to the Wife Bulf.

before Coverture, and the Husband and (53 .

Wife alien by Fine, the Wife fhall not 6. 5.

afterwards be endowed of any Lands

of her Husband’s; for fince fhe quitted

her Dower when fhe was at her own

Difpofal, fhe can claim nothing but

the Fointure; and that fhe has paffed

away by the Fize levied; but if the Foin-

ture was made during the Coverture,

and then fhe rclinquifhed it by Fiwe, yet

fhe fhall have her Dower of the other

Lands; for the Acceptance of  a Foin-

ture, during the: Coverture, -is no Bar

of her Dower, and fhe pafling it by Fizne,

cannot be conftrued as an Acceptance

of Property in them, fince that A& is

capable of another Conftruction; (ziz.)

to bar her of her Dower in thofe Lands.
The Wife may waive her- Fointure 3 Co. 26.

by Parol in pais, for the Ufe may be ’;;op_ o8,

limited by Parol at Common Law ;

and therefore may be devefted by Pus-

rol; and the 24 A, 8. by its exprefs

N Words,
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Words, has no Power to execute the
Freehold in her when the refufes.

If an Eftate be made to the Wife for
her Fointure during the Coverture, the
Remainder to 7. 8. in Fee, and the
Wife waves this Fointure, F. §. fhall
have the Remainder; for here was 'a
particular Eftate at the Time of crea-
ting the Remainder ; fo that it had the
Circumftances of a Remainder, being
the Refidue of a particular Eftate then
in Being ; and fince the particular E-
ftate was defeafable by an A& thatcould
not hurt the Remainder, the Remain-
der upon fuch Deftruction of the par-
ticular Eftate comes in Being.’

A Man covenants to ftand feized to
the Tfe of himfelf in Tail, the Re-
mainder to his Wife for Life, thc Re-
mainder to B. in ‘'Tail, and then he
makes a Fegffiment in Fee to the Ufe of
himfelf and his Wife for their Lives as
a Fointure, the Remainder to C. and
dies without-Iffue, the Wife is Remwit-
ted ; for where a Later, and Defeafa-
ble, and a Former, and Indefeafable
Title concur in the fame Perfon, there
muft be a Rewitter.

But in this Cafe the Wife hath two
Titles both waivable by her, the firft
indcfeafable by any third Perfon ; the
later defeafable by a third Perfc%n;
: or
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for upon her Claiming by the fecond -
Title, fhe waives the firft, and confe-
quently the Remainder in B. commen-
ces, and he fhall have his Aéion ; and
therefore fie muft be in her former Ti-
tle to fave the Contention and Trou-
ble of the A&ion.

But if an Eftate be made to the Hus- Co. Lit.
band in Tail, the Remainder to the Wife 337
for Life, the Remainder to the Right, ' 37"
Heirs of the Husband ; the Husband after-
wards makes a Fegffment in Fee tothe Uje
of the Husband and Wife for their Livcs,
the Remainder to the Right Heirs of
the Husband; the Husband dics with-
out Iflue, the Wife may claim, by which
fhe pleafes, and is not Remitted nolens
wolerss ; becaufe here are not two Litles,
the one indcfeafable, and the other de-
feafable by a third Perfon,but both equal-
ly firm; for the Right Heir of the Huf-
band, upon the Waiver of the firft E-
ftate, by the Wife, can claim nothing
in the Land, contrary to the Fegffment
of his Auceftor ; and therefore that E-
ftate which the Wife claims is inde-
feafable, and no Stranger is prejudiced
by being put to his Aétion.

But if the makes no Eleion, fhe 2 Ro.Ab.
fhall be fuppofed to be in of her elder $i%gy .
Eftate, becaufe every one is prefumed 1.

to chufe what is moft for his Benefit. ¢
I
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Cro. Jac.  If the Wife has an old" Right before-
4% the Coverture, and afterwards takes a
Fointure of the fame Lands fhe fhall
be Remitted. .
Hob. 72 An Eftate fettléd to the Husband for
{ Life, Remainder to the Wife for a Foiz-
ture, except fuch of the Lands as the.
Husband fhould devife, this Exception
is repugnant to the Grant; becaufe the
Scttlement might be avoided by .the
Husband devifing the whole,

'Of Pleading J ointures.

Hob.72. In a Writ of Dower the Tenant
pleads a. Foimture in Bar of Dower,.
and concludes that the Wife claimed.
after the Coverture, by Force of the
Fointure, the Wife makes a Title to
the fame Lands by another Conveyance,.
and concludes her Replication without!
traverfing the Claim alledged in the Bar;;
but the Tenant cannot: rejoin,; that the:
Wife claimed by Force of the Fointure;.

cro. Jee. without traverfing her Claim by the Ti-.

499 tle alledged in the Replication ; and the
Reafon of the Difference ‘is this; the-
Claim by Force of the Fointure alledg-
ed in the Bar is out of Time, and idly
pleaded ; and therefore requires no Zya-.
verfe ; for by the general Words of the
Statute a Foimtare is a good Plea in Bay

of
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of Dotver ; but - there is an Exception Hob. 72,
in thefe Words, provided if the Lands

be affured; during the Coverture, the

may have Liberty to refufe them ;fo

that the Wife, to avoid the Bar of the
Statute, muft plead that fhe is within

the Exception of the Statute ; for the

muft thew what is for her own Purpofe

and Advantage ; but when fhe fets up

a Claim by another Conveyance in the
Replication, the Tenant cannot plead a Cro. Jae.
Claim by the Foimture without tra-**
verfing her Claim by the other Con-
veyance, becaufe 'the Matter muft be
brought to Trial when any Difference

in Fa& is ftated; and he that denies

the Fa& of any thing properly and fit-

ly pleaded muft draw to the Iffue by
offering a Traverfe. \

Qf the Wife's /Jilieizatio;z of her Join-

‘ture,

By the 11 H. 7. 20. If 2 Woman
hath an-Eftate in Foimture or. in Docw-
ery and aliens by  Recovery, or other-
wife, he that hath:an Intereft, and_ to
whom the Land ought to belong, may
enter as if the: Woman were dead, with-
out Difcontinuance or Recovery. .

A Ufe at Conmimon Law, fettled by
the Husband on the Wife:for: her . Foin-

ture,
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ture, is within the Intent of theStatute ;
for 'tis an Hereditament within the
‘Words of the Statute; and tho’ the
Statute fpeaks that it muft be by Di-
fcent or Parchafe of the Husband; yet
it muft be an Ufe newly raifed to be

‘within the Law; becaufe ’tis Part of

the old Eftate which the Husband had
by Difcent or Purchale.

Since the Execution of Ufes, an Ule
fettled in Marriage oh the Wife by the
Hasband, is within the Statute; for it
comes within the exprefs Words (given
to the Husband and Wife, by any feiz-
ed to the /e of the Husband) f}c’)r eve-
ry one is Party toan A& of Parliament;
and therefore the Feoffees transfer their
Int‘eireﬁ in the Manner that it is fet-
tled.

A Woman feized of Lands in Fee
Simple takes a Husband, and has Iffue
a Son, and fhe and her Husband levy
a Fine of her Lands with a Grant, and
Render back to them both in fpecial
Tail, the Remainder to her Right
Heirs, if the Husband dies, and the
Wife after Jewies a Fine of thefe Lands,
this is no Difcontinuance within the
Statute ; fo if a Woman conveys Lands
to the Anceftors of her intended Huf-
band, who re-cortveys it to the Husband
and Wife in 'Tail, the Wife, after the

Co-
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Coverture may alien ; and yct be out
of the Danger of the Statute; for the
Statute intended to redrefs the Mifchief
of the Wife’s Alienation of the Huf
band’s Lands, and thefe were originally
her own. '
If Lands be fettled to the UJe of the
Husband and Wife in Tail fpecial for
her Fointure, the Husband dies, the Wife
Aliens in Fee, the Iflue may enter in
the Life of the Wife; for by the 1 Rich.
3. ¢. 1. the A&s of Ceftny que UJe thall
bind the Feoffees, and according to his-
Title and Intereft in the Lands; {o that
the Feoffee of a Ufe in Zai/ might
have entered after the Difcontinuance of
Ceftuy que Ufe in 'Tail, without being
put to their Formedon ; and therefore:
if the Statute of H. 7. did not give an
Eatry in the Life of Cefluy gue Ufe in
Tail, it would be to no Purpofe.. .
Husband and Wife; Tenant in Tail Brown’s
Special, Remainder to the Heirs of the g‘;ﬁ,
Husband; the' Husband ‘dies, the Iffue Rrep.s.
levies a Fine,and by it grants all his
Intereft to 7. §. the Wife makes a Leafe,
for three Lives, not warranted by the
32 H. 8. 7. §. may. enter immediately,
and ouft the Leflee; for 7. §. is the Per-
fon that has an Iptereft; and to whom
the Laods ought to belong ; for the
Fine concludes the- Iffuc of ' the Taikl";‘
WT ol g Yy
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by the 32 H. 8. 36. a Fine levied of a-
ny Lands intailed to any of the Ance-
ftors of the Conufor is a Bar to all In-
tents and Purpofes, and the Remainder
is granted by the Common Law; fo
that 7. §. hath the next immediate
Intereft, and confequently may enter
for this Alienation in the Life of the
Wife.

If the Wife be Tenant for Life of the
Husband’s Lands, the Reverfion to the
Iffue in Tail, and Tenant in Tail fuffers
a Recovery by Difleizin of the Wife; and
then the Wife releafes to the Recoveror
with Warranty, the Wife dies, the Iffue
in Tail dies leaving Iffue, his Iffue fhall
not avoid the - Collateral Warranty of
the Wife; for if the immediate Heir in-
heritable, either before, or at the Time
of the Alienation, confents upon Record,
he is not within the Benefit of this Sta-
tute by the laft Provifo; but if after

- the Alienation of the Wife, the Iffue in
_Tail had releafed upon Record, this’

had been no Bar of the Tail; for when
the Iffue has any Right as Tenant in
Tail,he cannot by his A& bar his Iffue,
Weftminft. 2 C. 1. and fince the Statute
de Donis is not repealed by exprefs
Words, a Confent to part ‘with: any
Right accrued to ‘Tenant in Tail,.1s
within the Verge of the Statute. »: »wit

There
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There is a Difference between this Sta-
tute and the 6 of R. the 2. for there
the next of Kin to the Perfon ravifhed
fhall entet, and by the Words of the
Statute, thall hold it Fure Hereditatis ;
and therefore if a Daughter entered
and held it Fare Hereditario, the Son
born afterwards thall not diveft it; but
herc the Statute fays, Thar the Perfon
that bas Intereft foall enter and bold it ;
and therefore it a Daughter enters, a Son
born afterwards fhall diveft it.

Thirdly, Of the Cafes out of the Sta-
tute; and they are tewo-fold:

t. Where Ules are limited upon Ufes:
2, Where the Ufes of Terms are li-
mited:

, Firft, Whete Ufes are limited uport
Ufes; if a Man bargains and fells his
Lands to 4. to the Ufe of B. the Sta-
tute cannot execute the Ufe in B. for by
the Bargain and Sale; which implies a
Confideration, there is a Uje in 4 and
before the Statute it was impoflible that
two diftiné& Perfons fhould have the U
of the fame Land: o
_ And by the Statuite, theé fitlt Tje dannot
be cxecuted in 4. fince there could not
be two plenary Pofleflors, and the fe-
M cond

1éi
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cond Z7¢ being contrary to the Difpofi-
tion to 4. muft be ‘null and void; but
the Chancery that looks upon thé Inte-
reft of the Parties in Conveyances, con-
ftrues 4. only as an Inftrument to take
the legal Eftate, and that’in Confcience
he is' bound to anfwer the 'Truft to B.
which he *hath taken; Quere tamen, if
the Confidefation moves from 4.~

If. a Man doth- Enfeoff another to
the Ufe of 7. §. and his Heirs, and up-

‘on this Conftderation; that if 7. AL fhall

pay fo muech Money, then the faid 7. §.
and his Heirs fhall be feized to the Ufe
of 7. N. and his Heirs, 7. . pays the
R}uney, the Ufe is not executed in him
by the Statute, canfa qua fupra ; but
the Coutt: of Chancery will undoubt-

-, edly fupport fuch Truft,

4 Rep. 4;

A Devife {uppofes a Confideration,
and therefore it cannot be. averred to

any other Ufe than to the UJe of the

Devifee, for' that were an Averment
eontrary to the Defign of the Will ap-

.. pearing-in the Words, -

2 Vent.-

382,

~‘Butif an Ufe be exprefled, it fhall
be tothe Uje of Ceftuy que Ufe, and

. will execute ;- for ‘the Will has only an
.-implied Ufe, where no other is limited,

2 Vent.

312. Bur-
cher v
Durdant..

ands Expreflum facit Ceffare Tacitgim.

" But'if Landsbe devifed to 4 during

the Life of 3. in Lruft for B, the Re-
- - 77 mainder
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mainder to the Heirs of B. now living;
this is & Chancery Truft in B. and not
executed by the Statute; for this was
the Deq@gn of limiting an Eftate to 4
that a T a;/ might not be executed in B.

whereby he might have a Power to
dock it. .

Secondly, Where the Ulcs of Terms
are limited owt of the Statute; fee

" before; gnd thefe Limitations are
‘tawo-fold.

Firft, O Such as wait or an Inbe
 vitances
Secondly, Terms in Grofs.

. Firft,Such aswait on the Inheritance: 7% cafe
The Original of this was in the Time ¢ Bihop
of Queen Elizaberh, when Mortgaging rons r-
by Way of raifing Terms was invented ; gumens,
and then if a Marriage Settlement was **
made, or a Purchafe upon- -valuable
Confideration, and the Mortgage was
difcharged by the Purchafe-Money, or
the Marriage-Portion, it was thought
fit to take an Affignment of the Term
in 'Truft to the fame Perfons to whom
the Inheritance was limited,to prote¢t it
againft latter Mortgages.

And hence it is that the Inheritance Cafe of
was limited in Tail, with Remainder P

ities, 3, 4
M = over, g, 11.



164 Ufes anv:Trufts.
over, the Truft of the Term might be li«
mited in the fame Manner; and there-
fore if the Tail was docked by Fize and
Recovery, the Truft of the Tail and
Remainders ceafed, and attended ' the
Inheritance in Fee, for the Trufts could
not prote& or attend thefe Eftates that
were not in Being, and the Truftee, who,
is but an Infirument to proteé others
‘cannot have it to his own Ufe.
'The Intailing 2 'Ferm is not within
: the Statute de Donis Condit. for that
thid3.11. Statute extends only to Eftates of In-
heritance, and not to Chattels, which the
the Rules of Common Law have car-
ried into another Channel. ,
And therefore in this Cafe the Truffee
: arid 'Tenant in Tail may. difpofe of it
Tid.3.11. without a Fize or Recovery ; and this
upon valuable Confideration, will bind
the Iffue ; becaufe, fince the Chanceryare
not bound by the Statute, they are at
Liberty to direét the Rules of Equity,
and ’tis not Equity to fet up the Truft
to the Iffue when the Anceftor has re-
ecived for it a Paluable Confideration.
idjar.  And it will be 4ffets to pay Iite-
ftates Debts, for all Chattels of Inte-
“ftates are Affets at Common Law ; and
tis not Equity to direct it otherwife,
But if the Inheritance of an ¥Jfe be
sntailed, the Alienation of 'Tenamt
2 s
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in Tail, will not diveft it out.of the If- Co-Lit]]
fye, for °tis within the Intent of the **
Statute de Donis, which fays that if
an Eftate be thus limited, the PDonece
fhall not alien to prejudice his 1ffue ;
and the Chancery in interpreting Mens
Contracts, is bound by the Intent of
an At of Parliament. .

. If.a Term be given to 4. in Truft Drkeof |
for B.in Tail, with Remainder over, oo *
attendant on an Inheritance, and 4. fur- No. 1.
renders to B. this fhall not deftroy the 4¢3
Remainder; for tho the Surrender de- * % *™
ftroys the Eftate at Laew, yet the Truft
remains in Equity, if the Party had No-
tice,

But in Cafe, if 4. or B, had aliened Cafe of
upon valuable Confideration, without Pepet 1t
Notice, this would have deftroyed the
Equity of the Ifflue and the Remain-
der Man,

Secondly, Terms in Grofs. Qf Execu-
tory ‘Lrufts, or Terms iz Grofs, is al-

ready [poken in the Law of Execu-
tory Trufts.

If a Leafe be limited in Z7uf, and Chan.
the Truftee renew the Leafe, it fhall be Ree 15*
to the Benefit of Ceftuy que Traft; for
if the Truftee takes on him the Truft,
he takes ypon him to a&t for the Bene-

M 3 fit
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fit of the Party to whom: the Advan-
tage of the Term- was originally de-
figned. o '
The Father made a Tiuft for his
Will, and devifed 500/ to each of the
Daughters, payable at their full Age
or Marriage; or if any or all of themr
died before, then to others; the: Traffee
out of this-cannot allow Maintenance to
the Daughters, tho” they have no ‘cther
Maintenance, becaufe the whole is de-
vifed to others; and therefore, if the
Fruftee deduis any Part of it, they do:
not follow the Intent of the Will.
Where' 4. fince the Statute of the
27 of H. 8. enfeoffed B. in Fee to the:
Ufe of himfelf and his Heirs, during the
Life of C. then to the Ufe of the firft
Iflue Male of C. in 'Tail, fo on to the
tenth Iflue; then to the Ufe of D. in
'T'ail, then to the Ufe of F. in Tail,
Remainder to the Ufe of the Right
Heirs of 4. B. enfeoffed C. before the
Birth of any Iffue, without any Confi-
deration ; and having Notice of the Ujes,
afterwards, on a Trial between the
Feoffce of C.and his Iffue, this Matter
came in Queftion; and the Point of the
Cafe was, whether or no thefe contin-
gent Ufes are deftroyed by the Feoff-
ment to €. and it was refolved that
they are. In handlibg this Cafe; I ﬂili a*l,é"
| , o
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fitft endeavour to thew that ¢, the Feof- -

fee of B. did not ftand feizéd to the for-
mer Ufes notwithftanding the Feoffment
was made without Confideration, and
he had Notice of the Ufes; for this
Feoffment divefts 'all the Eftate 6ut of
othérs, and by it B. gained a.new E-
ftate in' Fee by Wrong, which he pafl-

ed over to C. fo that C. is not feized

of the old Eftate, fubje&t to fuch and

fuch’ Ufes, but he has a new Eftate that-

is fubject to no Ufes, bécaufe not expref-
fed or limited; and the Law, by Con-
firu&ion, will not make his Eftate fub-
je¢t to Ufes annexed to an old Eftate,
now gore and only remaining in Right;
for were “the Land chargedble with the
Ules into whofefoever Hands it came,
this would be a Perpetuity ;. for by
limiting 4 great many contingént Ules,
ad chaiging the Lands with them 74-

tione pofleffionis, into whofe Hands fo- |

éver it came ; and it being in the Pow=
er of Nobody to bar and defeat thefe

contingent Tles (as it carnot be) (were:

the Lands' charged into  whofe Hands
foever it cami€) with them, all thefe
Inconvenienciés, the n_cceﬂér‘y Confe-
quences of a Perpetuity, muft need fol-
low. Therefore a Ufe was ot a Thing
at Common, Law afinexed to the Pof-

feffion of the Land, but’ the Privity of -

M4 Eftate ;
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Eftate; therefore the Chancery did not
charge all the Perfons ‘that had the
Lands, but only thofe Perfons that came
into the Lands by Privity of Effate,
and with the Truft and Confidence at
firlt repofed in the Terrenants ; and that
for the Reafon aforefaid, left they
might encourage Perpetuities ; and they
conflrued in a Court of Eguity, the
Limitations of Ules, as thofe of Eftates
in Poffcfion were at the Courts of
Common Law ; for the Chancery would
not fet up a Rule of Properiy diftin&t
from that at Commorn Law, cfpecially
in Cafesfo inconvenient ; for if the con-
tingent future [Jfes might not be de-
firoyed as well as contingent Remain-
ders; then by the Limitation of them,
an Eftatec of Inheritance would be fa
fcttered, that Nobody would meddle
with the Purchafe of it; and what Rea-
fon can there be affigned, why a contin-
gent Ufe cannot be deftroyed as well as
a Ule in Effe, which was daily deftroy-
ed, and that by the Conftru&ion of the
greatcft Equity; for if the Feoffee to an
UJfé, had tor good Confideratiocn cn-
feofted another who had no Notice, the
{ife was deftroyed, tho’ the Feoffee
came in by Privity of Eftate; and this
for the fame Reafon, for if the Land;
were charged with the Ufe into who
R B Hands
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Hands focver they came, the Inconve-

niencics of a Perperuity would imme-

diately follow ; for who would meddle

with Lands, that they could with no

Poflibility know whether it was charg-

ed with a [Jfe, or not ; for that it might

be limited in {o fecret and private a

Manner, that it were impoflible to

come to the Knowledge of it, 'There-

fore fuch Feoffee ftood feized to hisown

Ufe; and the only Remedy for the for-

mer Ceftuy que Ufe, was to complain

in Chancery of the Feoffee’s Breach of

Trult. So if PDjffeizor had entered up-

on the Feoffee, he had not ftood feized

to the Ufe, ¢c. but the Feoffee muft

have entered, and then have revived the If the Heir

Llfe, which as it feems to me, he might 57 2

be compelled to do in Chancery ; and to defeat

if he had ftood feized to the Ufe, he t* 7’;,"‘1';‘

would have been punifhed by Law, as o

a Wrong-Doer, for taking the Eftate, fanding

and thofe Profits to himfelf he had no{‘;?‘%:,},.

Right to; and yet would have been an- p. Ned.

{werable to the Ceftuy gue Ule for the Ca 14

Profits, as was the Feoffee; befides he

came not in Privity of Eftate, and fo

was ot liable to any Contra& or A-

greement made by other Perfons concern-

ing thofe Lands he claimed not by or

fram any of them; neither was any

Confidence repofed in him. An Alienee, 1Co. 121
nor
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nor Perfon Attaint, were not capablé

of having any Lands to the U of o-

It feemss an ther Perfons ; for they were not capa-
9‘}:{2’; ble of having any Lands thenifelves,
;:thUfe. for the Benefit of any but the King ;
Hard.468. the Perfon Atraint is only capable to
have a Purchafe of Lands for the King’s

Ue and Benefit, and that excludes all

others ;neither can an Alien have Lands,

and then he cannot be feized to an Ule.

A Corporatior cannot, by the Common

Law, be feized to a Ufe; for in their
Contflitution, they are a Body of Men
colle@ed by Force of the King’s Let-

ters Patent, to fuch Intents and Pur-

pofes; all which are only for the Bene-

fit and Advantage of the Corporation:

And therefore they cannot have Landsas

a Corporation (which implies to the

own [fe and Behalf) to the [Jfe of an-

other ; for they we not at firft created

to that End, and they having no Pow-

er as a Corporation, any other than

they receive by Force of the Letters
Patents ; and by that they being con-
ftituted only to fuch and fuch Ends

they want Power as a Corporation, to

take Lands to the Ufe of other People,

for that is an End Nobody could think

of, in the Ere&tion of a Corporation ;
neither fhall the King ftand feized to a

Ule, for all the Lands he is feized (l)xﬁ

e
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bie is feized in- Pure Corvone; for the
Maintenance and Support of his Crown’
and Dignity, and the well Goverhment .
of the Common Wealth, which .is a
Ufe the Law defigned him primitus;
and confequently ’tis exclufive of all o-
ther Ufes : Neither can it be imagined
that ‘the King fhould in Point of Ho-
nour ftand feized of Lands only to the
Benefit and' Advantage of another, and :Ro.;80,
fo be a Sort of Bailiff to him,

Tenant by the Comrtefy, or Tenarnt
in Dower carinot be feized to Ues, be- Hardaby
caufc they come to thefe Eftates by
the Difpofition of Law, for the Ad-
vancement and Encouragement of Ma-~
trimony ; and thofe' Eftates are’ given
them for their own Maintenance, and are
confequently exclufive of all other Ules,
for the Advantage of other People.

Quare if at this Day an Eftate be Quere.
given to a Man and his Heirs, to the Ufe
of him and his Heirs, in T'ruft for ano-
ther and his Heirs, whether the Wo-
man fhall be endowed without any
Truft ; for if fhe be not; then here will
be an Eftate of inlheritancein Fee Sim-
ple, {o fettled that no Woman can have
Dower of it; for a Woman is not dow-
able of a Truft ;ideo Quere. Lord by
Efcheat cannot be feized to an Ule; for
he comes in and claims above the

Use
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Ule, by a Condition in Law fecret-.
ly annexed to his Eftate in its Com-
mencement ; oiz. 'That, if the Fegffee
died without Heir, he fthould re-enter;
and fo he claiming in by Force of a,
flitle Paramont to the Ufe, fhall never
be fubjet to apy Charges that take
their Rife and Date from an inferior
Time and Title. V

Befides he has the Land in Satisfac-
tion for his Services that are now gone ;
but what Satisfaction will it be if he is
ftill to hold the Land charged with
the Ule.

A Man poflefled of a Term in Truft
for anpther, is attainted of Treafon ; the
King is not fubje& to this Traff. 2
Roll. 780,

Otherwife of Tenant in Dower ; be-
caufe fhe comes in in the per, by the
Affignment of the Heir, and not in the
poft, as Tenage by the Courtefy. 1 Infl,
239, or Bro. Feoff. Ufes 338. &, makes
a Difference between Dower at Com-
mon Low, and ad oftium Ecclefie, and
ex Affenfu patris; for they are by ex-
prefs Aflignment. '

‘Where 4. Feoffee to the U/ of B.

rants a Rent to €. who has Notice
of the Ufe, he fhall hold the Rent ta
the Uje of B. andif 4. enfeoff T0. with-
out Netice, and B. after Stat. R. 3. re-
leafes
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leafes to . by this the Rent of €. is
extinét. Bro. 337. Co.10. 14 H. 8. 4.

If Feoffe¢ to Ufe grantsto ¥. S. or
Common, this ex Natura Rei could
not be to the Ufe of Ceffuy que Ule.
Bro. 338. 10, See Contingent Remain-
ders. 3. b.

Where a Feoffee to Ufe makes a
Leafe for Life or for Years, or a Gift
in Tail, either with a Rent referved,
or without, tho’ the Leffee or Donee
have Notice of the former Ufes; yet
he fhall not ftand feized to thofe Ufcs
but to his own.  Bro. 339.47. 340. as
1 And. 314, M a Seiguiory be held to
the Ufe of A4.and the Tenancy efchcats,
that fhall be to the Ufe of 4. fo if
Feoffce to an Ufe vouches and reco-
vers in Value, he thall be feized to the
firft Ufe. Bro. 238.pl 10,

Where a Feoftee to Ufe enfeoffs anc-
ther upon Confideration of Blood, that
Feoffee fhall be feized to the former
UJes ; but’tis otherwife, if the firft Feoff-
nient were in Confideration of Blood.
2 Roll. Ab. 779. 3 Co. 81. 2 Ro- 781.
2 Leon. 15.Dy. 340. b

Where 7. S. is a Fegffee to the Ufe
of 4.in Tail, Remaindcr to B. in Tail,
Remainder to the Right Heirs of 4.
and the Fegffee and 4. join in a Feoff~
ment to three, (two whercof have No-

tice

173
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tice, the other nat) to new Tfes, they
fhall be feized to the new Ufes; for 4.
had 4 Power over his. own Eftate for
Life and in Fee; but the two Feoffees
ought to make Recompence to 4. for
the Lofs that every body elfe fuftained.
Hob. 349. , ‘

If a Feoffee to an Ufe doth enfeoff

“one upon a valuable Confideration, whe

has Notice of the former Ufes to ex-
prefs Tfes, he fhall ftand feized to thofe
exprefls Ufes, and not to the former
Ufes. Hob. 349. 2 And. Bro. Feoff. a
Ules, 340. Dy. 341. b. 1 Awd. 3¥3. But
Opere if a Reverfion be fubjett to fu-
turc Ufes, and is granted to a Man
and his ‘Heirs without Confideration,
to the e of the Grantee and his Heirs;;
yet whether ’tis fubje& to the former
Ufes. 2 Roll. 79. Dy. 340. b. 2 Roll.
796. 2 Sid. '124. 157. 64. A. agrecs
with B.to make him a Leafe of Black-
Acre for Years, then makes a Feoffunernt
to €. upon a valuable Confideration,
who has Notice of the UJe, he fhall be
compelled to make it. 2 Ro/. 781. Pl.
Com. 351. 1 Co. 122, B. ' .
Feoffee to an Ufe cannot appoint 4
Bailiff without the Confent of Ceffuy
gue Ufe; nor allow him Fees unlefs the
Ceftuy que Ufe be an Infant. Bro. 338
10 339 27,
2 Thus
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Thus have we thewn how Ufes in
Effe were deftroyed at Gommorn Law,
and by Confequence how thofe that are
Future, and which ’tis uncertain whe-
~ ther ever they will come in E/ffe, may
be deftroyed; for the fame Arguments
that hold for the Deftruétion of prefent
Ujes, hold good for the Deftruction of
future Contingent Ufes : For if he that 1Co.1e1.
comes in of another Eftate, than that?
which the Feoffee to the Ufe had, fhall
not be feized to the Ufes in Effe; by
the fame Reafon, neither fhall he be
to future and contingent Ufes. L
- 'The fame Law is of Corporations, A-
liens, ¢5c. If then a UJe be not a Thing
annexed to the Land, it will be asked Comufee of
of me, What it is? T'o which I anfwer, 2 %% .
that a UJe is an equitable Right to have 1, tfe
the Profit of Lands, the legal Eftate Bro: 338
whereof is in the Feoffee, according to*'®
the Truft and Confidence repofed in
him, which equitable Right alfo extends
it felf to thofe that come to the Lands
in Privity of Eftate to the Feoffee, and
under the fame Truft and Confidence
that he did; fo that, to every Ufe two
Things are incident; a Confidence in
the Perfon, and a Privity of Eftate ;
. and when any of thefe failed, the e
- was cither fufpended or deftroyed.

A
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1Co. 131,

Bro. 339
24,
Hard. 495

i Coua3lL:

Ufes and Trults,
A Ufe is defined by my Lord Coke
to be a Truft and Confidence, which is
not iffuing out of the Land, but as a
Thing collateral, annexed in Privity
to the Eftate, and the Petfon touching
the Land. o o
The acknowledging a Statufe by
Ceftuy que Ule, was the fame Thing as
making a Leafe within 1 R. 3. and
therefore the Fegffee’s Land was exs
tendable upon it. ' .
 Ujes were to fome Intents reputed in
Law as Chattels, and therefore were
devifable ; for the Court of Chasncery;
in the direCting and judging concern:
ing Ufes, always made fuch Conftruc-
tions as were moft reconcilable to the
Intent and Will of the Parties, where,
no Inconvenience would follow ; there-
fore it appearing to be the Intent and
Defign of the Partics, that the Uje
thould be to the Devifee, they ad-
judged it in him; yet therc was a Pof-
feffio fratris of a Ufe,and it was intail-
ed within the Statute de Dowis, Gcs
for Reafon would that the Sifter of the
whole Blood fhould have the Ufe before
the Brother of the half, for the fame
Reafons as hold good in Freeholds,
and the Chancery in Equity fupported
the Will of the Donor ; fo if the Ufe
fhould come to his Iffue, for that the
Intent
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Intent of the Parties is there a great
Direction for the Guidance of the Judg-
ment ; Ufes were neither 4ffets to the
Heir or Executor, their original Infti-
tution being for fuch Intents and Pur-
pofes, that no Execution, ¢5c. might be
had of them. But Quere why in E-
quity, they fhould not have been Ii-
able to Execution, ¢¥e.

It may be asked, What this Privity
of Eftate is, that is requifite to the
ftanding feized to an Ufe? And it is
when a Perfon comes into the fame
Eftate the Feoffee to Ufe had in and
by Centra& with him, for a Diffeifor
comes into the fame Eftate, but not by
Contra& and Agreement ; and therefore
he is in the poff 5 7. e. claims not 2y or
from the Fegffee : And why a Privity of
Eftate is requifite to the ftanding feiz-
ed to a Ufe, has been already accounted
for in a great many particular Cafes
But in general,’tisbecaufe he that comes
not in Privity of Eftate claims not the
Eftate by and from the Feoffee, who
flood feized to the T7fe, and confequent-
ly claims not the Eftate as it was {ub-
ject to the Ujes; but one above that clear
and free; and he that claims an Eftate
by no Contra&t or Agreement with the
Feoffee, but either by Title above his,
or by the Difpgﬁtg)ln and Gift of Law,

cannot
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cannot ftand feized ; for this would ina
Manner defeat his Title, and fruftrate
the Benefit of the Eftate the Law gave
him, and why fhould a Man ftand feiz-
ed to an Ufe when he claims not the E-
ftate by Agreement with him that did
ftand feized, or has not the Eftate that
was charged to the Ufe; for Confidence
in the Perfon is as well requifite as Pri-
vity of Eftatc ; for fo firft began Ufer,
by enfeoffing fome Friend to the Ule, in
whom the Feoffor'repofed a Confidence
and Truft ; and if the Feoffee perform-
ed not the Truft, the only Remedy for
the Ceftuy que Ue was to punifh him
for his Breach-of that Truft. But where
there is no Truft, there can be no Breach
of Truft, and confequently no Punifh-
ment for it ; of Neceflity therefore,
wherefoever the Truft and Confidence
fail, the UJe is gone, becaufc the Re-
medy is gonc; and before we have
thewn feveral Reafons why the Ufes
muft ceafe, the Lands not being charg-
ed with them ratione pg]&%am}, for the
Danger of a Perpetuity; but only the
Perfon being charged, is refpondent of
the Privity of Eftate, and Confidence
repofed in him. Confidence in the Per-
fon is either exprefs or implied, and if
that fails, the Ufe is gone; as if a Feof-
fee to an Ufe, for good Confideration,

4 doth
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doth enfeoff oric who hasnotNotice of the
Ule, the Ule is gone, for here is no Truft
in him ; he not knowing that there were
any Ufes, no Truft could be repofed in
him to let the Ceffuy que Ufe take the
Profits; but if he had Notice, a Truft
might well be faid to be repofed in him,
becaufe he took the Land, knowingly,
with the Ufes: If the -Feoffment had
been without Confideration, tho’ he had
no Notice of theUfe ; yct he ftood feiz-
ed to the Ufe, for the Law implied No-
tice of the Ufe, and fo there is'a Fruft;
and this -introduces no Manner of In-
convenience in charging him - with -a
Ufe ; becaufe he lofes nothing, -having
given no Confideration ; tor he would
be feized to the Ufe of the Feoffor; if
no Ufe were limited, -and “then the
Feoffor muft be anfwerable for the Va-
lue of this Ufe to the Ceftuy que U,
which would be a vain Security. It
feems, tho’ this Feoffiment were to Ufes
exprefsly, yet the Feoffee fhould ftand
feized to the old Ufes, becaufe he came
to the Lands, without any valuable
Confideration, and perhaps the firft Feof-
fee to Ufe was not- refponfible for his
Breach of T'ruft ; but the other Cafe
of a Feoffment, with Confideration,
without Notice of the Ujes, is widely
different from this ; for were he is charg-

N 2 ed
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ed with all the Ufes, all the Inconve-
niencies of a Perpetuity inftantly follow.
For the Limitation of Ufes may be fo
fecret, that it is impoffible to know of
them, and then who would purchafe
Larnds; fo that of Neceflity, Land would
be fo fettled, that it would not be in
the Power of the Tertenant to difpofe
of it, but it muft neceffarily remain in
the Family which is a Perpetuity. There
is a Diverfity taken in Plowder between
thji Feoﬁ'men/t. off thechoffees and of
Ceftuy que Ule ; for if the Ceftuy que
Ule fj':)quife or in Tail made/i. %eZﬁ-
ment in Fee, either with or without
Confideration, all the old Ufes were dif-
continued, and the ancient Eftate which
the Feoffces had, is gone, and they have
a new Eftate fubjeét to thefe new Ufes
created by thc Feoffment ; for when
Ceftuy que Ufe made a Feoffment in
Fee, which by the 1 Rich. the 3d. he
might lawfully do, he paflfed 2 Ufe in
Fee Simple to the Feoffee; which being
a new Ufe to the Feoffee, all the old
Ufes. were difcontinued, and confequent-
ly the Eftate of the Feoffees muft be
altered ; for were it the ancient Eftate,
it were ftill fubjet by the former and
elder Limitation of Ufestothe old Ufes;
therefore have the Feoffees, by Con-
ftruction, a new Eftate to the new Ufes;

4 but
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but if the Feoffees themfelves had made
a Feoffment without Confideration, the
Feoffees had ftood feized to the old
Ufes, for here was no Ufe nor new E-
ftate; but as it feems they both agree
upon the whole, for if one have an- E-
ftate for Life to the Ufe of another,
-and he makes a Feoffment in Fee, (and
this is really the Cafe of Ceffuy que UJe)
the Feoffee fhall not ftand feized to an
Ufe, for he has a new Eftate, and not
the old one fubje@ to Ufes. Quere
whether, by the Feoffment of Ceftuy que
Ule, only a Ufe paffed, or whether the
legal Eftate paffed; for it feems by Plow-
den, that only a Ufe paffed; but by 1 co.
Confequence the legal Eftate pafled, ’§§' ;;'
which, as it feems, is Law ; the Lands IT',,,',;,'
were liable in the Hands of the Feoffees made 4f-
to an Ufc to Execution for the Debt off:;"c?n
Ceftuy que Ule 5 and for Relief and He- 2'Cap. 3.
riot after the Death of Ceftuy que Ule,
after the 19 H. 7. c. 15.

Having thus fhewed, that by the Coz-
mon Law, {fuch a contingent Ufe as in
the Cafe firft put, had been deftroyed by
the Feoffment, we come now to fhew
the 27 H. 8. did not intend the Prefer-
vation of them; for the very End and
Defign of that A& upon Confiderati-
on of the many Mifchiefs and Inconve-
piencies that had been introduced by

N3 Ules,
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1Co.124. Ufes, was utterly to cxtinguifh and
fupprefs them ; if therefore it thould be
conftrued fo far in the Favour of Ulcs
as to fupport and preferve contingent
Ufes in thefe Cafes, where before at
Common Law they were utterly de-
firoyed, . the A& would be cxpotinded
again(t the End of its San&ion, and all
thofe Inconveniencies it was made to
fupprefs, would be flill in Being; for
who could be fure of a Purchafe of
Lands,whenby the Limitation of a future
Ufe in a fecret Manner, which by no A&
could be deftroyed or defeated, he thould
loofe his Land ; when that came in Play,
the Makers of the 27 H. 8. ¢c. 10.thought
1 Co.125: that after that A&,no Land could pafs by
Way of Ufe,butby Common Law, which
- was the Way they defigned to retrieve
and bring in an Ufe again; and there-
fore they provided by a Salvo for the.
Right of all others, that they had before:
the making of that A&; yet they pro-
vided no Saleo for any body’s Right af-
ter the Statute ; but {feem to give all
Lands that are feized in Truft to the
Ceftuy que Truff, without any Man-
ner of Provifion for the Rights of other
People; thercfore if 4. do-difleize B.
fince the Statute, and makes a Feoff-
ment to C. in Fee, to the Ufe of D.
in Fee, the Right of B. is not faved

by
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by the exprefs Letter of the A&, for
that gives the Land to 29. without any
Manner of Salvo for the Right of 2.
but by equitable Conftru¢tion the Judg-
es have faved the Right of B. fince
that Way of Conveying is in Ufe, which
the Makers of 27 H. 8.thoughtwould be
no more in Practice ; and therefore made
no Provifion for the Right of thofe af-
ter the A& ; but this the Makers of the
A& took for granted ; for the Way of
conveying byUfeis not any Ways prohibi-
ted by the A&, but onty the Poffeffion ex-
ecuted to the Ufe. 'Therefore this Man-
ner of Conveying not being . prohibited,
and being much praétifed, the Salzo for
others Right is. abfolutely neceflary for
every Man’s Safety ; but becaufe the Ma-
kers of the Act thought the Way of Con-
veying by Ufe, would ftill be ufed by
Way of Bargain and Sale, that that
alfo might be notorious, and on the
fame Level with Common Law Aflu-
rances, they afterwards, at the f{ame
Parliament Enacted, That they fhould
be cnrolled; and this fhews, that the In-
tent of the Law-Makers was not to
fhew any Manner of Favour to Ufes in
Effe or Contingency ; and as the Prefer-
vation of contingent Ufes is clearly out
of the Intent of the Statute; fo it is out
of the Rcmedy of the Body of the

‘ N 4 A&
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A& provided againft the Mifchiefs that
were before the Act; for the only In-
tent and Defign of the A& is to excetite
the Pofleffion in thofe that have the Ufe ;
fo that to the Execution of every Ule.
within the Intent and Meaning of the
A&, it isneceflary that fome body fhould
be feized to the Ufe of fome other Per-
fon ; fo that if there be no Perfon feized
to the Ufe, there can be no Execution
of ‘the Ufe, by the Force of the Statute,
and there muft be a Ufe in Effe, and
not a Right of an Ufe only, for the
Words of the A& are, That every Per-
for that bas, or bereafter [hall have a-
ny Ule, &c. So that the Ufe muft be in
Effz, in Pofleflion, Reverfion or Remain-
der, and the Ceftuy que Ufe muft be in
Effe; for the Words of the A& are,
Stand feized to the Ufe of any Perfon
or Perfons ; for how ean the A& exe-
cute the Ufes to the Pofleflion, if there
be no Perfon to take the Ufe in Being ;
and the Eftate of the Feoffee, muft
velt in Ceftuy que Ul ; for the A& fays,
“ That the Eftate of fuch Perfon feiz-
“ ed to an Ufe fhall be adjudged in
“ Ceftuy que Uje”: And when any of
thefe fail, there can be no Execution by
Force of the Statute; and this Con-
firuction is abfolutely neceflary, that the
Words of the 27 A, 8, may have tl}eir

. ull
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full Scope and Meaning ; fo the Makers |
of the A& did wifely in making no Prc-
vifion for Ufes iz futuro; for if they
had, all thefe Inconveniencies at Cou-
mor Law had ftill remained, and Per-
petuities had been preferved by the Li- 1Co.78.5
mitation of contingent Remainders,not
to be deftroyed; Eftates would have been
fo fettered, that no body could have dif-
pofed of them ; fo that the Statute ha-
ving made no Provifion for thefe Remaizn-
ders, they are left to the Conftruction
of the Common Law ; and then the con-
tingent Remainder in the Cafe firft put
had been deftroyed for the Reafons be-
fore, when we treated concerning thefe 2 Leon.
Remainders at Qommorn Law : 1f there 259
be no- Scizin, in the Feoffees, when the
Ufe comes in Effe, it cannot be exccu-
ted, ¢5c. and if the Fcoffees be barred
of their Entry and Right to come at
Seizin, the Poffeffior can never be exe-
cuted to theUle ; were the Lands charg-
ed with contingent Ufes, into whofe
Hands foever it came by Force of this
Statute; then a Corporation Diffeifor of
the King, ¢5c. thould ftand feized to the
Ufe, as before has been fhewn they
cannot ; and the Nature of the Ufe would
now be quite altered ; for before it was
a Truft and Confidence in the Perfon,
pow it would be a Sort of Attendant

on
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2 Inf a.
1Co,12
_4_'

Ohjeét.

Refp.

on the Land, or anneged thereto ; and
then it werc a new Hereditament ; by
Conftruétion of this Statute, the Heir
of the Part of the Father, thould have
the Ufe, tho' the Lands moved from the
Mother’s Side; and this would be con-
trary to diverfe fettled Refolutions, If
there be a Tenant for Life, the Remain-
" der in Fee, and the Remainder-Man co-
venants, that if the 'Tenant for Life
thall die in four Years, he will ftand
feized to the Ufe of . §. in Fee, and
the Tenant for Life makes a Feoffment
in Fee, the Feoffee likewife covenant-
ing to fland feized to the Ufe of 7. N.
if the "Fenant for Life dies in four Yeats,
the Statute cannot preferve and execute
both thefe future Ufes at once; there-
fore onc of them muft be toll'd, and
then the Statute has not the Effe& to
preferve future Ufes."Before the Statute
if the Feofice had bargained and fold,
and made over no legal Eftate to the
Bargainee, no Ufe had pafled ; for the Pri-
vity-of Eftate and Confidence remain ;
and therefore the old Ufe continues.
But then it may be objected, if future
contingent Ufes are not preferved and
all executed by the 27 H. 8. how can
the Pofleflion be ever executed to them,
fince the whole Eftate is out of the
Feoffees, To this I anfwer, that ogly
that
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that Eftate is executed to the Ufe, by
the 27 M. 8. that has the Requifites be-
fore-mentioned to the Exccution of a
Pofleffion to an Ufe; and it is impofiible
a future Ufe thould have the Poflefiion
executed to it by the Statute, when ’tis
uncertain whether it will ever come in
Effe or no: But the Feoffee has a Poffi-
bility to ftand feized to the Ufe, and
when the Ufe itfelf comes in Fffe, then II)CO' 129.
the Poffibility is come to a Certainty ; 14 &
viz. an Eftate to the Ufe of Ceftuy que
Ule, and fo is executed by the Statute;
but if the Eftate of the Land be alter-
ed by a Diffeifin or Feoffment, fo that Fine and
the Poffibility of the Feoffces is fuf- o™
pended, there he muft enter to revive ; way their
the future Ufe is abfolutely deftrayed, Ex:
and no Eftate remains in the Feoffce, 153, 259
for the Benefit of a -future Ufe;
for then, if a Feoffment were made to
the Ufc of a Man for Life, and then to
the Ufe of his firft Son, not yet born,
in Tail, the Remainder to B. in Fee,
he would.be a Tenant for Life, the
Remainder to the Feoffeec and his Heirs,
as long as the Sons fhould have Heirs of
their Body, the Remainder to B.in Fee,
and fo there would be a Fee upona Fee,
and the Feoffee might punifh the Te-
nant for Life for Wafte, or"perhaps en-
ter for a Forfeiture, when perhaps the

con-
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contingent Remainder would never
come in Effe: So that of Neceflity he
muft have nothing buta Poffibility,which
when it comes in Effe, is fuch an E-
ftate in him as may ferve to anfwer the
future Ufe, and be executed to it accor-
dingly, by Force of the Statute; for as
he had a whole Fee to fuch Ulfes, fo the
Statute parcels out of his Eftate, accor-
ding to the Ufes ; and as there had been
no. Execution of the Pofleffion, he muft
have ftood feized to the future Ufe,
when it came in Effe: So now the Sta-
tute gives that Eftate in Poffeffion to
the Ufe, when it comes in Effe, as it
does to Ufes in Effe prefently. But if
when the future Ufe comes in Effe, there
is an Eftate adjudged in the Feoffee, it
may be asked what Eftate there is in
him, or what Eftate did he gain when
he enters to revive a future Ufe ; for his

old and antient Eftate he cannot get

when that is executed by Force of the
Statute in others. It feems that in both
Cafes, he has but fuch an Eftate as may
ferve to be cxecuted by Force of the
27 H. 8. in the Ceftuy gue Uje ; for he
cannot diveft the Eftate lawfully vefted
before by the Force of that A& of Parlia-
ment. So that if the future Ufe be for
the Life of Ceffwy que Ufe, when this
comes in Fffe, it feems the Feoffce has

a legal
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a legal Eftate to him and his Heirs, du-
ring the Life of Cefty que Ufe, which
is that Inftant executed in the Ceffuy que
UJe, by Force of the Statute ; the fame
Law is, if he had entered to revive the
Ufe; {o if the Ceftny que Ufe had an E-
ftate Tail in the Ufe, the Feoffee thall,
when this Ufe comes in Being, have an
Eftate to him and his Heirs as long as
the Ceftuy que Ufe has Heirs of his Bo-
dy. Then it may be asked, How he
can have fuch an Eftate which is a2 Fee,
and yet many Eftates Tail, and a Re-
mainder in Fee expeétant upon it ? But
it may be anfwered, if he hath it only
of Neceflity, that the Ceftay que Uje
may bave an Eftate Tail in bim,
which is eg inftanti execited inhim, the
Thing being momentaneous; and fo
there can be no Manner of Objeétion
made of the Inconveniencies following
upon the Limitation of a Fee upon a
Fee; there muft be an Eftate in the
Feoffees to ferve the future Ufe ; for the
Statute fays, That the Eftate that was
in fuch Perfon, ¢5¢. thould be adjudged
and deemed in himthat has the Ufe, &e.
fo that of Neceflity, fome Eftate muft
be adjudged in the Feoffee, that it may 1Co. 125
be execcuted by Force of the Statute ,“Col‘;}",“;'z
and tho’ the Feoffce hath a particular 1Co. 137

Eftate in the Land by hisEntry without #
any
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any Donor, this is not any Abfurdity,
it being doneby Force of the Statute, tho’
regularly at Common Law, no fuch
Eftate can becreated. No Limitation of
a Ufe is good, but where the like Limi-
tation of an FEjffate in Pofleflion were
good at Common Law ; for the Defign
of 27 H. 8. was to revive the ancient
Common Law, and this Conftruction
muft be allowed of Neceflity ; for now
the fame Reafon that:-had forbidden,
fuch a particular Limitation of Eftate
in Pofleffion at Common Law, forbids
the like Limitation of a Ufe; becaufe
the Poffeflion is by the A& executed to
the Ufe ; therefore muft the fame Incon-
veniencies neceflarily enfue ; fo that if
a Man makes a Fcoffment to the Ufe
of one for Years, Remainder to the Ufc
of the Right Heirs of #. 8. who is li-
ving, this Ufe limited tothe Heirs of 7. S
is woid, for the fame Reafon as if an E-
itatc had been made to onc for Years,
Remainder to the Right Heirs of 7. §.
becaufe that the Freehold is now here,
fo that there cannot be a ‘Tenant to the
Precipe, (yet this were good of a Ufe
at Common Law) and fo if any one
hath a Caufe of A&ion, he may be dc-
layed of his Right, and the-like Incon-
venience there is in a Ufe {o limitt;'d;

or
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for no Eftate is left in the Feoffee,as be- 1Co. 135°
fore has been faid, but only a Poffibility. *
So in all other Cafes, the Exccution of
the Pofleffionto a Ufe, is conftrued accor-
ding to the Rules of Commorn Law, be-
caufe the fame Reafons hold there. So
if a Feoffinernt be made to the UJe of 4.
for Life, and then to the Tz of her who
fhould be the Wife of B. 4. dics, B.
takes a Wife, fhe fhall take nothing be-
caufe a contingent Remainder ought to
veft at Qommon Law ; either during the
particular Eftate, or eo Inflanti that
the particular Eftate determines. Yet
perhaps in both thefe Cafes at Common
Law, the Chancery might have fup-
ported the Ufe in Remainder, becaufe
there was no Inconveniency in it then,
as there would be now. "T'is objetted,
that if a Privity of Eftate is requi-
fite, then no future UJe can be ex-
ecuted by the Force of the "Statute ;
for when the Statute has executed
the prefent Ufe in Effe, they are in
the Poff, that have the Ufe fo ex-
ccuted; and fo are not Privies in- E-
ftate to the Fegffee, from which the
future Ufes may arife. To this I
anfwer, that the Statute requires that
thefe Eftates that were limited by
Way
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160-1'30- Way of Ufe in the fame Convey--
) ance with a future e, and were ex-
ecuted by the Statute, fhould fiiil-
remain and continue till the future

Ule comes in Effe; and. this Privity.

of Eftate is, where two Perfons have

an Intereft created by the fame Con-
veyance in one Eftate, by one Con-
veyanees becaufe then they come to

onc Eftate by a Contraét or Agrece-
ment, to which both are Parties and
Privies, (7. e.) conufant; and why the
Eftate thould continue till the future

Ufes would arife; we have already
accounted for, to prevent the Danger

of a Perpetuity; and for many other
Reafons ; which fee before. All Statutes,

that have been made in fupprefling the
Inconveniencies arifing from Ufes, have
always been extended by Equity

1Co. 138. beyond the Letter of them. It was
Ti6s, © the Opinion of fome Judges, in Chaud-
" ley’s Cafe, that the tuture Ufes, limi-
ted upon a4 Conveyance were in A=
beyance ; and alfo the Eftate being
executed to them by Virtue of the
Statute, it was one entire Eftate in
Abeyance. But the other Jndges for

very good Reafons were of a contra-

ry Perfwafion ; for the Statute, as before

has
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has been faid, extends oply (by the very
exprefs Words of it) to execute the Pof-

“feflion to the Ufe where the TJe is in
" Effe, and not to a Poflibility of a U,
and what Ground can there be foran
equitable Conftruction to carry an E-
ftate in certaip to the Poffibility of an
“Ufe, when the Words of the Statute
“warrant no fuch Expofitions; fo that
a future Ufe, notwithftanding the Sta-
stute;rremains ‘as it was at Comiwor
Law, ’till it comes in Effe, and then
.the Statute executes-the Pofleflion to it.
It was alfooheld in Chudley’s Cafe,
that future Ufesr muft not arife out of- _
the Eftate of Ceftwy que Ufe, but - out 1 Co.137.
of the Eftate of the Feoffec ; therefore

1if 4. doth infeoff B. to the Ufe of C.

‘and his Heirs, and if ‘D. fhould pay .
C.*10a.7then €. fhould ftand feifed

to the Ufedof D, and his Heirs, this

Ufe to D. is void, not being raifed out

of the Eftate of the Feoffee ; the Rea-

{on of which Refolution feems to have .

been, that he that ftands feifed to anUje

muft come in in Privity of that Eftate

to whichtthe 7 is annex'd; but hete
theaCeftuy que Ufe comes in!by the
rStatute; and fo in the Poff; but

nowr it vfeems tto me'tthat: the Li-
“mitation to 7). would be fupported

“as a-Ghaoncery Trufly fince they have

0 found

1 Lew.
259
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found out a Way to creep out of the
Statute, if a Feoffment be made in
Fee to the Ufe of the Feoffee and his
Heirs in Truft for 7. §. and his Heirs ;
Quere, Whether this Eftate be not exe-
cuted in 7 8. by the Statute ; for as
it feems,, the Fegffee. is in by the Com-
mon Law; and fo the Statute not fa-
tisfied ; fo that it feems the Way of
Bargain and Safe is good to raife a
Trult; yet it was adjudged that if a
Man bargain'd and fold his Lands in
Fee to one,, to the Ufe of one for Life,
with other Limitations of Ufes to O-
thers, that they wore void, becaufe a
Ule could ‘not be limited of a U,

- which is the only, Reafon of the Cafe
next before,’ aE . .

Feoffee to 'an Ufe: of a Manor re-
leafes _toitHe 'Tenants, they cannot

have the Services to the Ufe of Ceftuy

gue Ufe, becaufe they are drowned ;
and there can be no Truft without an
Eftate in Being. Bro. 138. 4. But it
feems in fuch Cafes, they would be

compelled by the Court of Chancery,

to anfwer the Rents to the Ceffuy que®

Ufe. Duke of Norfolk’'s Cafe, 14,

2 Co. 78. b. :

Sir Edward Cooke being obliged by
Order of the Council-Table, to make
a Scttlement of his Eftate in this Man-

ner,
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rier, (that is to fay) .to covenant to
ftand feized to the UJe of himfelf;
for Life; thet to the UJe of Elizabeth
Hatton; his Wife, for Life; then to the
Ule of his Daughter Elizabeth; for
Life, for a Moiety of thofe Lands, and
then to the e of her Sons in Tuil;
till the 'Tenth Son, and theh for the
other Moiety to the Ufe of his other
Daughter Frances; for Life; then to
the Ufe of her firft Son in Tail, and {o
on 'till the Tenth Son, with Crofs Re-
mainders to each of the Daughters; if
the other  died without Iffue; then.to
thié UJe of the Right Heirs of Sir Ed-
ward Cooke ; yet that he might have
it neverthelefs in his Power to defeat
or preferve the contitigent Remainders
to his Daughters Sons; for which End
ke covenanted to ftand feized, and fo
no mote was otit of him than what was
vefted in the Ceffup que Ufe; and did not
make a Feoftment to Ufes, and put
the whole Eftate out of him, and put
it in the Power of the Fegffees to pre-
ferve or deftroy them, ‘as it was in
Chudley’s Cafe ; but here he makes a
Leafe to one for Years; and then
grants his Reverfion to another in Fee,
without confidering, ‘that fo he coming
in in Privity of Eftate, under the Confi-
dence Sir Edward had, might ftand

0O 2 feized

194
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feized to the future Ufes, that the E-

ftate of Sir Edward was fubject to, and

then he makes a Feoffment in Fee to
others ; fo that had he feen Reafon to
{upprefs thefe future Ufes, he would
have deftroyed the Deed of Grant of

.the Reverfion, and trump'd up the

Deed of Feoffment; but had he feen
any Reafon to preferve the Remain-

-ders, he would have {upprefled the Feoff-

ment, and thewed only the Grant of
the Reverfion ; but none of thefe
'Things being done, it became a Qpe-
ftion between the Fegffees and the Son

-of one of the Daughters, (the other
‘dying without Iffue) and ’twas refolved

in Favour of the contingent Uje; and fo
againft the Feoffees; a particular Te-

nant having entered after the Fegf-

ment made by Sir Edward, but ’twas
agreed that if Sir Edward had made
a Feoffment before he made a Grant
of the Reverfion, the future Ufes had
been deftroyed ; for then the Feoffees
had come in of another Eftate, not of
that fubje&t to the Ufes, as was before

- thewed -in- Chudley’s Cafe, the future

- Ules were to have arifen out of the

Eftate that Sir Edward had in him, as
in the Cafe.of the Feoffees it doth out

~of their Eftate; -and if he had paficd

away the whole Fee then, as in the
. o Cafs
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Cafe of the Fegffees, a Poffibility only
remained in him, -then when Sir Ed-
ward :Cook grants away, by legal Con-

veydnce, his Eftate to another, with-

out Confideration, the Grantee of this
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Eftate being in the Privity of Eftate,

Sir Edward had, and under the fame
Truft and Confidence, implied by Law
that the future Ufes may well rife out
of his Eftate, 'The next Thing then.
to be confidered is, what is to be ope-
rated .to the Deftruéion of thofe future
Ufes, by the Feoffment that Sir Fd-
ward made, and that ean have no
Operation to their Deftru&ion ; for
though he thereby difcontinued all the
Eftates, ‘and the Fegffee fiood fubject to
the new Ufes, yet when the particu-
lar 'Tenant-entered, then all the E-
ftates again were recontinu'd, and con-
fequently the Eftate of the Granfee
of Sir Edward, was again fubject to
the future Iffe; but this Leafe made by
Sir Edward would have bound the fu-
ture Ufes, though not the Remainder
Men, becaufe the future Ufes were to
arife ‘out of the Eftate of Sir Edwaid:;
and fo far as that was defeated, fa far
was the contingent Ufes ; and had that

becn wholly deftroyed,-the future Ufes -

had been {o too.—If a Man Bargains
and Sells Lands to onc for Life, then
' 03 to
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to his firft Son in Tail, who is not yet
born, it feems this is a good comtingent
Remainder, rifing out of the Eftate
of the Borgaimor ; but 'tis faid by
Judge Nudigate; that by Bargain and
Sale only, no comtingent Ufe can be
fupported, it feems he means by the
Eftate of the Bargainee ; but Qus-
re, Whether it may not, w anze,
but it feems a Feoffment or Finc is
the fureft Way, and fo to put it out
of the Power of the Owner of the
Land to deftroy the future Ufes. Qpare,
Whether' the Confideration given by
the Party in Ufes will create a Ufe to
one not in Effe. ‘ '

' A poflefled of a Leafe for Term of
Years, grants it over to B. and C. and
their Afligns, to the Ufe of 4. and his
Wife, and the longer Liver of them;
A. grants away to another fuch In-
tereft as he then had in the faid Lands,
¢5c. and it was adjudg’d that 4.s Grant
was void; for hé had nothing but a
Truft, which he could not aflign over;
for a Truft cannot be affigned over, be-
caufe it lies in Privity ; and though 4.
may repofe a Truft and Cuafidence in
the Leffee, yot his Affignee, that is no
Party to the Agreement, cannot do it,
becaufe not privy (7. e.) not conufant of,
por Party to that Agreement; where-

by
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by by the Contra& between the Parties,
a Traff was repofed in the Tenant
of the Land; for though he might be
willing to ftand intrufted for the Benefit
of his Friend, it docs not therefore fol-
Jow that he would for every Body's
Advantage. But it feems to me, in
this Cafe, that if 4. had afligned over
the Land itfelf, it would be good
by 1 R.3. but the Words he ufed
were not fufficient to pafs ‘the Land
itlelf, for he had no Intereft thercin ;
for 27 H.8. executes no Poffeffion to
a Ule, but where fome Body is feized
to the Tfe of another for Years, Life, poph, 1
¢¥c. fo that the Tenant muft have a
Frecheld in the Land, clfe the Statute
exccutes no Poffefiion to the Tz ; but
if a Fize be levied to the e of one
for Years, then it is executed, for the
Conufee of the Fine is feized. A Man
Bargains and Sells his Land for Ycars,
that is executed by the Statute, if the
Bargainor had a Frechold for only a
e paffed at Commeon Law, and {o
had fieod feized to an Ufe; and what-
ever Intereft the Ceffuy gre Tife bhas in
the Zfe, ‘tis cxceuted by the Statute,
if any Body be feized to that Tfe.
4. Feoffee ta the Ufe of B. and his
Heirs before the Statnte, Bargains and
Scils the Land to €. and his Heirs,
o O 4 no
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1Inft.  no Tffe had pafed to C. for there cannet
2155  be two Lfes of one and the fame Land,
-7 and the Ufe of B. continued, for the
Privity of Eftate and Truft and Confi-
dence remained, and therefore did the
U of B. prior to C.'s Title; for Ufes
cannot be deftroyed nor altered without
a Tranfmutation of the Poffeffion, by
which the Privity of Eftate, or the
Truft and Confidence is altered and
gone. The fame Law is of Covenants
to ftand feized.’
1o 72 A. covenants to fuffer a Recwery of
3 fuch Land to the U of B. and his
ij;gf; Heirs, rendering to 4. an annual Rent
52 of 42J. it was held that upon the
' Recovery A. fhall have the Rent exe-
cuted in him, by 27 H.8. ¢. 10. and
may diftrain for the Rent for though
there be no Claufe of Diftrefs nor Co-
veniant; for the Recoveror was feized
to the Intent another thould have the
Rent; and though the Appointment of
the Rent was after the Limitation of
the Ufes; as if the Defign was that the
Rent fhould iffue out of the Eftates
executed by the Statute ; yet that is
not material, for the Intent being that
a Rent fhould Iffue there, fuch Con-
ftruction fhall 'be ‘made #¢ Res magz.r
wdleat qmmz perezzt° ' Ty

Buy
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But if 4. diffcizes B. to the Tz of

C.and his Heirs, and then Bargains and

Sells the Lands to D. a Uje will pals
to him ; for though 4, committed the

Difleifin to the Ufe of B. and his Heirs,

yet has B. no fuch Ufe as can be exe-
cuted by the Statute, ¢iz. an vquitsble

Right to take the Profits; for a D3if~
feizor cannot fland feized to an Ujs,

there being no. Privity of Eftate, nor
Confidence, and {o no Ground to fub-
pena him to Chancery ; and they cannot
there take Notice. of his Title; for
they are not to determinc the Right
of Inheritance; but the Diffeifin being
done to the Ufe of C. it fcems he may
enter upon AB. and have the Lands,
tho” he have no fuch Ufe as is to be
executed by the Statute. ’Tis regu-
larly true, that if the Ceftny gue Ule
enters upon the Feoffee, he was a Tref-
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paffor ; yet in fome Cafes, by Intend-

ment of Law, he might enter and oc-
cupy the Lands at the Will of the
Feoffee s therefore if a Man before the
Statute made a Feoffment in Fee, to
the Intents to perform his Laft Will,

yet might the Fegffor enter and occupy-

the. Land at the Will of the Fegffee ;
and fo as it feems, in the Cafe of a
Feoffment to future Ufes, the Feoffor
might enter and occupy at Will, hIf
v - o “the
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the Feoffinemt were made without Cou-
fideration, as the Cafe is to be intend-
cd; for the Law gave the Feoffor and
his Heirs a Ufe till the future fe came
sn Effe ; and a Uz is nothing but a
Right to take the Profits to that End;
therefore it gave him Leave to enter
and occupy the Lands at the Will of the
Feoffee ; and fo as it feems from Fit.
Setf. 464. may his Heir do after him,
and in giving him the Z¥e in the mean
Time, till the future Ife comes in
Effe, it gives him Leave to take the
Profits. But then twill be objeded, If
the Law gives not a Man Leave in Cafe
where there is a Ufe exprefly limited
to him, but makes him a "Frefpafier,
how can it give him Leave to enter,
Ge. where there is no fuch exprefs
Limitation to him? To which 1 an-
fiver, that where the Law by Intend-
ment gave him an Furry to occapy at
Wikl, "tis but to give him Leave to
take what the Law gives him ; _but
when a ¥Jfe ts exprefly given toa Man
there to give him Leave to entey, is
to make a Confiruttion quite contrary
to the Meaning of the Parties exprefied
in their Deeds, by which it appears,
that the Fegfee was to have the Pof
fefion and Occopation of the Land,
and to anfwer over the Profits to the

Ceftzy
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Ceftuy que Ule; fo that the Difference
is this; in the one Cafe there is but 2
reafonable Copftru&ion made to lcta
Man have that prefently which he
would have at the long run, that isto
fay, the Profits of the Land, when
there is nothing repugnant to fuch ‘Con-
ftrution; in the other Cafe to ex-
pound the Entry of the Feoffor to
be lawful, is to make a Conftru&ion
quite contrary to the plain Intent and
Mecaning of the Parties fully expref
fed, which would be to introduce all
Manner of Uncertainty in the Expofi-
tion of Deeds. Where the Will of the
Partics ought to be fupported, if no
Inconvenience follow from it, it ap-
pears by Lit. Sett. 464. what Ufesy co.a
were at Common Law; for there he= "
fays that Ceftuy que Ufe fhould be a;;[f '
Juror, if the Land wcre worth 4o .
,per Aun. therefore when the Statute
ordained that a Juryman fhould have
gos. per Aun. the Judges conftrued it
according to the Common Law, that
Ceftuy que Ufe fhould be the Perfon,
and not the Fegffee.
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Who may have a Gle.

Al 316.  If an Ue be limited to an Alien,
Bro-339 he cannot have it, but it is forfeited to
Stiles g0 the King, who cannot feize the Lands,
g:;d?‘f%- but may have a Subpena to get the Pro-
5. 1'7,33’39', fits or the Eftate executed to him.
29. TheKing cannot have a UJe, becaufe
1. *® he cannot take but by Matter of Record;
1 dern.  but if the Ufe be found by Office, up-
132. on Record, then he may take. o
| If a Ufe be limited to the Poor of '
the Parith, ’tis good, though they are
no Corporation. '
vid.pot __ When a Man makes a Feoffment in
awhere this Fee, to the Intent to perform his Laft
Piﬁ{ﬂgfg’ Will, and afterwards devifes the Lands
M to another, and dies, the Devifee is
in by the Will; but if a Man makes
a Feoffinent in Fee to the Ufe of fuch
Perfons, and of fuch Eftate as he thall
2Int471. appoint by his Laft Will, and then li-’
b a.yy, Mits the Te, by ‘Will to another, the
b 112, «. Devifee is in by the Execution of Ufes
6 Co.38. ypon the Fegffment, by the Statute ;
and the Reafon of the Diverfity feems
to be this, in the firft Cafe, he having
limited no Ufes, and having a e to,
“him and his Heirs, the Fegffment in
both Cafes being made without Con-
fideration, the Statute executes the E-
‘ L ' ' ftate
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- Ttate fully in him again, and leaves no- :
- thing in the Fegffee; but in the latter
Cafe, there being Ufes exprefly named,
tho’ the Feoffor had his Eftate again,
yet there is a Poffibility left in the
Feogffee, which becomes an Eftate when
the Contingency happens: But then it
will be objected that the firt Feoffinent
being made  upon Trzft and Confi-
dence to perform his Laft Will, this was
a Ufe in Contingency ; and fo there is
the fame Reafon for this Cafe as for
the other; but it may be anfwered;
That this is no Ufe; or if it were one
at Commorn Lacs, yet that ’tis now de-
firoyed by the Fegffee, who can never
perform the Truft repofed in him, be-
caufe the Eftate is prefently by the
A& out of him, at Common Law, it
might be a UJe, for he had an Eftate |
‘in bim, fo that he could perform thebII“ﬁ- 19:
Will* of the Dewifor ; but in the other , ron.
Cafe the Will is but a Direéion of 780
the Perfons and the Eftates they fhall g;’;]“'
have according to this Power refcrved 1 Rol.
upon the Fegffment, and there upon.the 5&%33?
original Feoffment there was nothing 5 > '™
for the Feoffces to do. Tenant in Moor
'Tail cannot ftand feiz’d to an Ufe ; for ST
the Intent of the Statute De donis 2 Andsy.
‘was, that he fhould have the LandsVide
and the Profits of them, and he cannot jg,f’ )

exccute
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execute the Eftate to the ZJe, and
therefore cannot anfwer the End of the
Creation of Ules, {(viz.) that the Ter-
tenant thould make Eftates according
to the DireGtions of Ceftuy que Ufe
and it appears by the Intent and Scope
of the Att, that the Makers did never
intend that the Tezant in Tail fhould
ftand feized to an UJfe, for they have re-
firained him to alien to, prejudice his
Hluc ; but if he were to ftand feized to
an Ufe, as it was a Part of the Truft
repofed in him to make Eftates accord-
ing to the Diretion of Ceftuy que Ufe
fo it would be 4 Prejudice to the If-
fue ; and the Statute would never have
fo carcfully preferved the Land to the
Iffue, if he might have it only to an-
» Int, other’s Tfe.——If a Baftard hath gotter
1134 a Name by Reputation; to be fuch a
4;’;,:;39;4: Onc’s Son, yet 'tis not a Confideration
b fufficient to raife a Tfe to him; for fhll
in Law, he is look'd upon as zullius
filins ; therefore the Law can ne-
ver {upport that as a good Ufe te.
him, as the Son of fl;lc%l one, in re-
fpet of the natural Affe@tion that a
Father bears to his Sons, when, by an-
other Maxim the Law fuppofes, and
fays, he is nulfins filius ; and fo no
‘Body ¢an have any natural Affe&ion

for hl‘ﬂ]; 4 g e
A Man
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A Man levies 2 Fine, and &ove-20Co 75
nants by Indenture, in Confideration of o, ™
natural Love and Affe&tion, Blood and
Marriage of his Baftard Daughter, that
the 'Conufee fhall ftand feized to the
Ufe of the Baftard Daughter, tho this
be not a fufficient Confideration to raife
a Ufe upon a Covenant, yet 'tis expref-
five of the Intent of the Party; and
therefore fhall ferve as a fufficient De-
claration of a Ufe upon the Fine,
where there needs no Confideration.
Ufes, {as has been faid) may be raifed
either upon the Tranfmutation of Pof
{eflion, as upen a Fine, Feoffment or
Recovery, ¢gc. or where there is no
Tranfinutation of Poffeffion, as upon, &
Covenant or Grant upon good Confide-
ration, as upon a Bargain and Salg,
where there muft be guid pro quo,
fomething given for fomething; but if
in a Covenant there be but a geod
Confideration, though nothing be given,
it ¢5 fufficicir; and here it will be
requifite to fee what is a good Confi-
deration to raife a Ule upon a Cove-
nant. And firft, in the Cafe of Sher-
rington and Pleadale ver. Strottorn, it
came to be a Quefltion, Whether a Co-
venant in Confideration that the Lands
fhould remain to the Heirs Male of
the Body of the Covenantor, and in

Confide-
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Confideration of Brotherly Love and
Afleion ; and that the Lands fhould
remain in the Blood of the Cdvenan-
tor, were {ufficient to raife a Ufe; for

Ctwas objefted that ’twas not,. bécaufe

no Advantdage came to the Covenantor
by that Confi deration ; for ’twas unne-
ceflary, and ’twas no fnore than was
before, and would be afterwards; bt
the Court did adjudge that the Ufes
did well rifc upbn thofe Confiderations;
and in the Refolution they feem to
have regard to each of thefe Confide-
rations, ds ‘if any of them fingly were
fufficient £o raife. a Ufe, as indeed they

feem tobe ; for as for the firft, in Confi-
“deration, that the Lands fhould remain

to the Heirs Male of his Body, he co-.
venants to ftand {eized to the Ufe of
himfelf for Life, then to others for.
Life, and then to the Heirs Male of
his own Body; this it feems is a fuffi-
cient Confideration to give him an E-
ftate Tail, tho’ he does not part with
his Fftate s ; and fo in other Cafes it
Would remain in him, as before ; as if
a Man makes a Feoffment in Fee to
the Ufe of . 8. in Tail, the Remain-
der to his own right Heus, he has his
old Reverfion in him; but here the
Confideration of plefuvuw the Lands

'to the Heirs: Male of his Body, by the

5 Creation'
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Crention of an Eftate Tail ; and {o ha-1 Inft. 22:
ving the Force of the Statute De do- g’co,,%
#nis to preferve thelnheritance; for the H- 1 Vent.
fue being a good Confideration to raife 37> |
a Ufe, that Eftate, which the Owner 495, 505.
of the Land had, is changed and quali- 13 Co.55°
hed into an Eftate Tail. Accordingly i{epf’ﬂ;g’
my Lord Coke fays, that if 4 Man
makes a Feofftment in Fee to the Ufe
of one for Life, the Remainder to the
Ufe of the Heirs Male of his own Body;
this is an Eftate Tail in him ; yet here
the Ufes were not cut of him ; fo that
a Man may modify a Fee that conti=
hues in him ; but he cannot take a Fee
as de novo; when he has. the old one
in him. In the Cafe of Pybus and
Mitford, it was held; that if a Man
covenanted to ftand feized to the Ufe
of his Heirs Male, begotten on the
Body of his fecond Wife, he had there- -
by an Eftate Tail -

A Fathet makes a Feoffment in Laier du-
Fee to his Soh, with a Lester of Attor- Hhoripies
ney to make Livery, but no Livery jg Joem o i
made, no Ufe thall arife to the Son ; #is bai
for it appears to be the plain Intent of #7™ *,
the Parties; that the Land fhall pafs by # gand
the - Commor " Law by the Feoffment ;feized
and that the Feoffee fhould be in the
Per, and it would be unreafonable to
ihake fuch Conftruétion as to raife a
) P []]83;

a
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Ufe, and {fo make the Son come in by
the Statute ; and .in the Poff, contrary
to the exprefs Agrcement of the Par-
ties mentioned in the Deed. It {eems
the Diverfity taken before, came in
by a Confiru&tion made in Favour
of Lords, upon the 32¢ 34 H.8. to
hinder the Difpofition of one third Part.
When the Feoffment was made to the
Ufe of the Fegffor’s Laft Will, this was
expounded to be no more than refer-
ving a.Power to difpofe of the Land
by Will, which, as Owner, he might
do before, and not that he defign’d him-
felf to raife.a particular Autherity to
1limit an Ufe to this or that Perfon, upon
the Feoffment ; fo the Feoffmernt being
made without Confideration, was to
the Ufe of him and his Heirs ; and there-
fore when he difpofes of the Land, tho’
he did it as having a Power by the
Feoffment, yet the Will took Effet, as
he was Owner -of the Land; but this
Diftin&ion feems to me to have no
Manner of Reafon or Ground for it,
in any fair Conftruction. When a Man
makes a_Fegffment in Fee to the Ufe
of fuch Perfons, and of fuch Eftate as
he fhall appoint by his Laft Will, the
Feoffor is in the mean time feized of a
qualified Fee, and has a double Power
over the -Land, either as Owner of it

I to



to difpofe of it by Will, without ta-
king any Notice of his Power referved
upon the Feoffmernt, or by limiting Ufes
and Effates, accerding to that par-
ticular Power. If therefore he devifes
this Laands by the ‘Will, generally, it
takes Fffed as if he were Qwner of
the Land ; for having Liberty to chufe
whether he will make any Ufe of thé
Power referved to him upon the Feoff-
ment, and yet having Power, as Owner ¢f
the Land to difpofe of it, when he de-
vifes it §enerat1y without any Relation
to his Power, it feems his plain Intent
was to waive the Execufion of the
particular Power he had upon the Fegff=
ment, and to make TJe of the gene-
ral Power he had as Owner of the
Land; and now fince the T.ands are of
Socage Tenure, devifable by ‘Will, in
every Tuch Devife by Will, the Devifee
would be in by the ‘Will, ‘tho’ fome-
times, in Cafe of Knight-Service, Lands
were otherwife ; as if after fuch Fpgf
ment, or by fuch Feoffmernt of three cro. i
Acres, ‘he had difpafed of “it to 4. 87%
and afterwards' by Will generally had
devifed the third, the “Deovifee had
been in by the Feoffment, and not by
the Hill, becaufe ‘as Owner of the
dand he was reftrained from making
any Devife at all; and therefore that
o P a  the

—
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the Will might be of fome Effe&,
(which was moft certainly the De-
vifor’s Intent) it was expounded, and
that moft reafonably to be a purfuing
of his Authority according to the Power
referved to him upon the Feoffment ;
but if he had made no Difpofition of
the Lands, but only as general Owner
of them had devifed them, there, be-
caufe the Will was of Effe® to pafs
two Acres, the Devife was void for
the third. ‘
A fuffers a Recovery to the Ufe of
his Eaft Will, if he declares Ufes by
Déed in the mean Time; yet they
are revocable, being founded on a
Recovery fuffered to Ufes that were
alterable at the Will of 4. therefore
in fuch a Cafe he may either declare
new Ufes, or if he makes a Leafe for
Years, that fhall bind the Perfons no-
minated by the Declaration of the Ufes
to the Will. Hob. 349. Bro. 337. b.
19 H.8.312. Dyer 166, 324.
1 Corzs. In an A&ion on the Cafe for flan-
ante. dering his 'Title, the Defendant pleads
that one Sir Henry Sharington was
feized of the Lands whereof, ¢9¢. and
had Iffue three Daughters, and cove-
vanted with others, in Confideration of
a Jointure to be made to his Wife,
the Advancement of his Iffue Male, hif'
‘ e
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he fhould have any, the Preferment of
his Daughters, and the Continuance of
the Land in his Blood ; and for divers
other good Confiderations, to ftand
feized of the Lands E.@. of fix hun-
dred Arcres, to the Ufes, Intents and
Purpofes, and under the Provifo enfu-
ihg, (viz.) to the Ufe of himfelf for
Life, and after of Three hundred A-
cres in certain, to the Ufe of his Wife
for Life, for a Jointure, and of the
other 300 Acres after his Death ;
and of the other Three hundred limi-
ted for his Wife’s Jointure, after both
their Deaths, to the UJe of the Heirs
Male of hisBody engendered ; and for
Default of fuch Iflue, then of the
'Three hundred Acres not limited for
his Wife’s Jointure to the Ufe of his
three Daughters feverally, and the
Heirs of their Bodies; and for Default
of fuch Iffue to the e of the right
Heirs of Sir Henyy ; and then there
was the like Limitation of the other
Three hundred Acres; and if any of
the faid three Daughters die without
Iflue, then her Portion to the Survi-
vors-by Moieties, Remainder to the
Right Heirs of Sir Hezry, and then
comes this Provifo: Provided always,
and it is covenanted and agreed be-
tween all the {aid Parties, that it foall

P 3 be
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be lowful for the faid Sir Henry, by
his Will; in Writing, to limit any
Dart of the faid Lands to any. Per-
forn or Perfons, for Term of Life,
Lives or 2ears, for Payment of his
Debts, performing of bis Legacies,
Preferment of his Childrven, or any
other veafonable Coufideration, as to
Timfelf fhall be thought good ; and oll
Perfons thereaf [eized to fland (eized
to the Ule of fuch Perfons, and for
fuch Interefts as fhall be fo limited
dfter by bis Will. Afterwards Urfula,
the eldeft Daughter died without Iffue :
Afterwatds the faid Sir Henyy, by his
Will in Writing, for the Advancement
of his Daughter O/iffe, and her Huf-
band, and the Heirs of the Body of
the faid Oliffe, limited. a great Part
limited to Grace, to the faid Oliffe,
for 1000 Years, without referving any
Rent ; and afterwards the faid Sir
Hemry died without Iffue Male, and
fo. the Defendant juftifies his faying,
that Oliffe and her Husband had Right
to the Lands; and upon this Ples the
Plaintiff Demurs, end this Limitation
for 1000 Years was adjudged to be
void, and confequently the Defendant
had flandeted the Plaimsiff’s Title ; and
fo Judgment was given for the Plain-
tiff; and that by the Opinion of :?]11

' the
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the Jufticés in England; and that up-
on thefe Grounds and Reafons, 'Tho’ 1 Cor7é.
upon a Feoffment, Ufes may be limit-
ed without Confideration, yet they
cannot by Cowezant ot Earguirn and
Sale; and the Reafon feems to.be this,
when a Man made a Fegffirent in Fee,
without Confideration, and without ex-
prefing any ¥jes, whereby the Feoffze
eame into the Land for nothing, it
was thought very reafonable and equi-
table that the Fegffee coming ta a con- ~
fiderable Eftate, without giving any
shing in exchange for it, fhould ftand
feized to the Ufe of the Fegffor; for
that . feemed to be the Intent of the
Parties, it not being to be imagined
that any Man would give away an E-
ftate without any Manner of Reafon
or Confideration- for . it ; but when
upon the Feoffment Ufesr were expref-
fed, then thefe exprefs Ufer were fup-
ported, tho’ the Fegffment, Fine, t5c.
were without Confideration, ‘becaufe
that feemed to be the plain Intent and
deliberate Defign of the Parties, that the
Eftate fhould be fettled according to
thofe Limitations; and there would be
no Equity in-overthrowing fuch a De-
fign; but in a Covewant or Bargain
and Sale, no Uje can be raifed ‘without
a good Confideration; tho' there be
P4 Ules

L)
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Ulfes expreffed ; for in a Feoffmant it
is . Equity that gives a Ufe, tho there
be none exprefled; and the fame Equi-
ty will not fupport any Ufe by Cove-
zant or Sale, tho' exprefled, if there
be no Reafon for it, as there is not in
a Bargair and Sale, without Confide-
ration. But it may be asked, fince
Ules on a Feoffment, if exprefled, may
be fupported without any Confidera-
tion, why may not UJes upon a Cove-
nant, ¢¢. if exprefled, tho' without
any Confideration, be fupported toa2
To which it may be anfwered that
if a Feoffment be made in Fee, with-
out Confideration, the Feoffee hath a
legal Eftate and Right to take the
Profits of that, and that the Feoffor
thould take the Profits, is only an E-
quitable Conftru&tion in his Favour,
which if he will pafs away by limit-
ing it to others, or in this or that
Manner, he may; but when a Man,
that has a legal Eftate and an equita-
ble Right too to take the Profits, will
covenant to ftand feized to an Ufe;
he that will take the Benefit of: the
Ule of the Land, muft thew fome
good reafonable Caufe to take the Pro-
fits in Equity, fince he hath none in
Law; which no Man could do but he
that comeés to the Ufe for a goad Con-
S fidera-
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fideration. When a Fegffinens is made
to an Ufe, a Truft is repofed in the
Fegffee, which may be very well done,
without any Confideration ; nay, it bet-
ter anfwers the End of a Truff, if it
be done without any Confideration ;
and when a Trzft is repofed in any
Body, he muft perform it, or he is
Guilty of a Breach of Truf? ; but when
he covenants to ftand feized to a Ufe,
the Ceftuy que Ufe ought to thew fome
good Reafon to intitle himfelf to the
Profits of Lands in Equity. And a
Bargain and Sale, ex wvi Termini, Holt, in
implies a Confideration ; and that there % C% f
fhould be Quid pra gno. And as_ an More.
Ufe cannot be raifed upon a Covenant
in a Borgain and Sale without Confi-
deration ; fo if a Man for good and va-
luable Confiderations Bargains and Sells
Lands, or covenadnts to ftand feized to
an Ufe, no Ufe is thereby raifed ; for
the Words are too general to fhew the
Nature of the Confideration ; and it
appears not by them, whether any Con-
fideration was given or not; and what
is a good one to raife a Ufe ought to
appear to the Court to be fo; for they
are-to judge whether the Confiderati-
ons given were fufficient, or not, to raife
a Ule ; but yet, becaufe, if in Truth,
a Confideration was paid, ¢c. it is
o reafon-
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reafonable the Party fhould have the
Benefit of it, tho’ primd facie, becaufe
there is none mentioned in the Deed,
therefore there feems to be none; yet
the Party may aver, that there was a
Confideration paid, and fet it out, which
if it is an Ufe fhall be raifed to him ;
and this Averment is always traverfe-
able ; and tho' there be a Confidera-
tion which is always a good one,
mention’d in the Deed, as{uppofe Mo-
ney ; yet may the Party aver another,
befides that, if it ftands with the Deed,
as all Confiderations muft that are aver-
red to be of any Force or Effe& ; asif
there be a Confideration'of Blood averr'd,
the Party muft be of the Blood of the
Covenamtor. X A. coveramts with B.
for good Confiderations to ftand feized
to his Ufe, no Ufe is raifed to B. but
if in Truth B. be of his Blood, and in
Truth the Covenant was made for Ad-
vancement of his Blood, he may aoey
it, and fo have the Ufe. When the Con-
fideration is a Covenant to ftand feized
to Ufe, or in a Bargain and Sale, is
good, and the Perfon certain, there that
Perfon may take an 4Joerment that the
Confideration was paid, and according to
the T'ruth of the Cafe; but where the
Perfon  is uncertain, and the Confide-
ration general, there no doerment c%n

e
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be taken by any Perfon. In the firft
Cafe the Averment by the particular
Perfon is but Reducing the general
Confideration to fome Certainty, and
making out that in particular, in Fa-
vour of the Perfon who was before
included in the general Words; which
is very reafonable, in Cafe a good Con-
fideration were bozza fide paid by him ;
but in the latter Cafe the Intent of the
Covenantor was void ab initio; for it
appearing that he defigned no Body in
particular, for the Benefit of the Ufe
he would raife, no Perfon in certain
could aver any particular Confidera-
tion why he fhould have the Uje ; be-
caufe it plainly appears by the Deed,
he did not defign him for the Ufe any
more than any other Perfon; and the
Ldw will not givea Ufe to any Body
contrary to the Intent of the Party
mentioned in the Settlement ; therefore
if 4. for divers good Confiderations, cove-
nants to ftand feized to the Ufe of him
that B. fhall name, and nominates one,
no Ufe is raifed to him ; for there is
no particular Confideration exprefled,
and the Nominee of B, cannot aver
any, becaufe it appears that 4. knew
not who the Nominee would be, and
therefore could have no Refpe&t for
any particular Perfon to make hi.r{p
raife

219
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raife a Ufe. If B. had paid Money,
Quare whether he might not have a-
verred it;, and fo made good the Uje
to the Nowinee; but if 4. in Confi-
deration of the Advancement of his
Blood, had covenanted with B. to
ftand feized to the Ufe of fuch a one
of his Kindred as B. fhould appoint,
and then B. had nominated one, the
Nominee had a good Ufe; for 4. had
a Defign, for very good Reafons, to ad-
vance fome of his Family, and he on-
ly left it to B.'s Judgment who thould
be the Perfon. When Ufes are raifed to
Sons in Confideration of Natural Love
‘and Affection, and afterwards there isa
Provifo that the Covemantor, for divers
good Confiderations, might make Leafes
for any Number of Years or Lives, to
any Perfon he would, le cannot by
Foree of this Provife, make any Leafe
to any of his Sons, er any other Per-
fon; for the Confideration is too ge-
neral to raife a Ufe ; and no particu-
lar Averment can be made by any Per-
fon in certain, and the Confideration
that is requifite in a Covenant or Bar-
gain and Sale to raife a Ufe, will be
fo in a Provifo to raife Ufes in that
Covenant or Bargain; for the Provifo
is but an under Sort of Agreement, and
what is requifite in the Qozenant, which

13
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is the fundamental Agreement ; for the
Settlement of the Tjes will be requifite
in the Provifo of that Agrcement ; for it
is an Agreement of the fame Sort or
Nature with the other; and the Ufes
rafed by it are only raifed by Cove-
nant and Agreement, and not upon
Feoffment, where Ufes may be raifed
without any Confideration originally ;
and by the fame Reafon as it feems
by Provifo. In the Cafe of Mildmay,
the UJe intended to be raifed was de-
figned to come under that Claufe in the
Agreement, for divers other good Con-
fiderations; and therefore for the Rea-
fons aforefaid, it was void ; but if the
Leafe to O/jffe had been for any other
Confideration mentioned in the Pro-
vifo, it feems it would have been good
upon thefe Words, other Confiderations
mentioned in the Provifo. It was re-
folved that the Confiderations, upon
which a new Ufe muft have been rai-
fed according to the Power of the Pro-
fo, muft not have been any of thofe
Confiderations mentioned before in the
Deed ; for the Word other implies
fo much; and therefore for that Rea-
fon alfo, the Ufe raifed by the Power
of the Provifo was void, being done
for the Advancement of his Daughter,
which was mentioned before, and w}elxs

the
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the Confideration for raifing the Ufe in
the Indentare. If the Provifo had been
that upon the Confideration of Blood
he might have made Leafes to any ef
his Kindred, it feems the Imtent had
been good; for the Leafe might rife up-
on the Confideration, which was as good
in that Cafe as in any Cafe of Blood.;
and the Perfons to whom it was to be
made were to e thofe exprefled in the
Confideration ; but if it had been that
for Confideratian of Blood he might
have made Teafes, it had been ‘void,
though the Leafe /7 faffo were made
to one of his Blood; for the Power
was too general at firft, .and fo veid.
2 Roll 260. Qro. ‘Fac. 180, like Cafe
Moor 373. Hob. 312. 1 Go.177. Moor
%ngs e 171
Reovery  1f a Feoffment be wmade, or a Fiue
# the [n- be levied, or Recovery be fuffer’d, with-
make v OUt Confiderasion, and-no Ufer are ex-
Epates; ke prefled, it is to the [Jfe of ‘the Fegffor
i fived  and his Heits. But if any Ufes be ex-
U in the prefled, it fhall be to thofe s, the
T Mo Confideration be had; and herein .is
Moor the Difference between raifing Ufes by
103. Fine, Feoffment, or other Conveyanee
Moor operating by Tranfmmation of Poffef-
509- of feffiors -and [Ules raifed by Covenant ; for
3;2"55‘ %" upon the firk, if noUfes were expref-
Grant. ded, it is Equity that affigns the Feoffor

to
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to ‘have the Ujfé ; for by thelLaw, 4 Feaf-
the -Feoffor has parted-with all his In-'g:,:};d‘;f
tereft ; but where he exprefles Ules, ration, ta
there can be no Equity in giving him ﬁgﬁ of
the UJe againtt his own Will ;- and there fur Lif,
can' be no Prefumption that the Con- #hey fral!
veyance was to the Ufe of the Feofmﬁf”ﬁ?j”
againft’ his ~own- Declaration ; but: inDyer 165
‘Cafe of a Covenant, it is Equity that Lt Rep.
muft' give a Ufe; for the Perfon can gued o
have' no Right by Law; therefore in Cowrt.
fuch Cafe there: ¢an be no U with-lé:‘fs'o&
out a Confideration ; for there is mo
Equity there thould. - f
- Husband and Wife levy a Fize of the Show.: :
Wife’s Laad to the Ufe of the Heirs of Parl-Ca-
the Husband, ‘begotten on his Wife, Re- 3 suik:
mainder to the Heirs of the Husband, 675
this is a void Limitatio; for the Huf-}.°%
bad had no Ue inlprefenti, and fo
thie other Ufes cannot be fupported. -

A Truft is limited thus, If fuch aParl.Ca.’
Marriage takes Effed, after M.’s Age 3
of 16, being the Daughter of H, and the
fhall have Iffue Male of the Body of &.
then to both for Life, he marries her at
12 Years of Age, fhe lives ’till near 19,
and dies: without Iffuc, he fhall have.
no'Truft for Life; becaufe fhe having
no Ifluc Male, there was a Failure of
the ‘precedent Qualification to enable
him, it feems fhe living till after Six-

3 tcoh
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" teen fulfills the firft Words well enough,
“~e&e. if the Marriage fhould take Ffedt
gbid. 87. -after her Age of 16, after the Death of
- Sand: M. the Dauvhter of H. without
Iffue. The Truft was limited over to
othors; but decreed that 'till the Daugh-
ter of §.'s Death, he in Remainder could
not take, but that the Hejr fhould have
the Truft till that happen'd ; for fo much
of a Truflt as is not dlfposd of, muft be
to the Heir. A Woman. {hall not have
the 'Thirds of a Truft of a Term. to
.wait upon an Inheritance againft the
Purchafer; by her Title of fl)owef, but
Ibid. 73 againft an Heir pex:haps fhe may 34cls
I Vent,, ., If Ceftuy que Ufe enters ipon: the
3—3;01_ . Feoffee, he is'Tenant at Will.. - See how
22 4. Ufes arc executed by .-the Statute, ¥ 1
g'”’ -Lea;z i+298. all Pernancy: of Profits is
. * ‘gone by the 27 H.8. fo as gow. no Body
»can be Tenant to the Precipe, i Re—
fp@& of that Pt e ey SR K)j ;;,‘\
-Tenant in Tail, Remainder in Fee,
2 Co. 15.. he in Remainder, in Confideration that
V?’ff’"f " .the Land fhould continue in his Blood,
25 cand for divers. other good Confidera-
. tions, covenants to {tand feifed to the
-Ufe of himfelf in Tail Male, then to the
sUfe of his Brotner in 'Tail Maley then
-to the Ufe of the King in Feey no &Je
.35 (hereby raifed sto the King,:, unlefs
leme valuable Canfideration. be averr'd
tO
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to be given by the King; and if this
Ule in the King fhould preferve the E-
ftate from being barred, yet that could
be no Reafon to give the King an equi-
table Right to take the Profits; for
that is no Advantage to him. If the
Ufe had been limited to the King, in 2 Co-15
Confideration that he was the Head of -
the Commonwealth, and had the Care
and Government of his Subjeéts, yet
had no UJe been raifed to him, for
that is no particular Confideration to
-entitle him to the Profits of thofe
Lands; neither has he any more Rea-
fon to have them now than before ; for
Ex officio he takes Care of the Com-
monwealth, and to that End he has a
fufficient Revenue.

Where the Lord Paget feiz’d of Lands
in Fee, covenants with 7. F. and o-
thers, in Confideration of the Char-
ges of his Funeral Expences, Payment
of Debts and Legacies, out of the Pro-
fits of his Land, and for the Advance- 1Co.154.
ment of his Son, Brother, and others of “
his Blood, that he and his Heirs would :6;0"'
fand (eized of the faid Manors to the Moor
Ufe of the faid F. F. for the Life of '%
the Lord Paget, and after his Death
to the e of C.D. for the Term of
Twenty-four Years, and then to the Uﬁ%

| o
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of . P. his Son in Tail, with divers
Remainders over; it was adjudged in
this Cafe, that my Lord Paget had an
Eftate for his own Life; and the Rea-
fon given is, becaufe all the Remain-
ders were to commence after his Death;
and fo the Eftate remained in:him,
during his own Life; but it feems that
this muft be underftood, that all thofe
Eftates that were good, and upon a va-
luable Confideration, were to com-
mence after his Death ; for all Eftates
were limited to the Cozemapsees, du-
ring the Life of my Lord Pagez; but
it doth not appear to be on a valuable
Confideration ; it was alfo  refolved
that C. P. took not the Eftate for
Twenty-four Years, becaufe there was
no Confideration to raife it to him; for

~-they had nothing to do to pay bis Debts
“and Legacies, neither were they thereto
- chargeable; but if they had been his

Executors, it had been good ; for that
had been “their proper Work and Em-

“ployment: It was alfo refolved that

7. P. fhould take before the Twenty-
four Years expired, becaufe the Words
were after “the End or Esxpiration of
the faid Term of Twenty-four Years,
which fignifies the legal Intereft, and

not the T'ime; and the faid Term be-

ing void, the Remainder Man’s Intereft
JARaci e A aer £ com-
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.commenced prefently ; for it was the
Defign of the Party, that he fhould
take after that Intereft determined ; and
if there be no Intereft, he ought to take
it prefently, or elfe the Deed would be
‘conftrued moft in the Grazntor’s Favour;
but if the Words had been, and after
the Tweitty-four Vears éxpired, then to
the Ufe of W.P. in Tuail, there, tho’
the Term had been void, yet no Ufe
had been raifed to him, ’till after the
Years expired; for by exprefs Limita-
tions, the U was then to commence,
In this Cafe, there was this Diverfity,
- taken by Manwood Chief Baron. If a
Man covenzants to ftand feized to the
Ule of one for Life, then to the U
of another in Fee, and the Tenant for
Life refufes, the Remainder Man’s In-
-tereft fhall not commence prefently ;
for it muft be Equity that gives any
- Body a Right to take the Profits, du-
ring that Eftate for Life, and the Re-
mainder Man’s Intereft is not to coms-
tence ’till after his Death; fo that in
the mean Time no Body being able to
claim any Intercft upon any good Con-
fideration, the T7e muft remain in the
Covenintor ; but if a Feoffment in Fee

be made to the Ufe of one for Life,

then to the Ufe of another in Fee, and
the particular Tenant refufés, the Re-
Q32 mainder

227
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mainder Man’s Intereft fhall commence
prefently; for the Fegffor had difpofed
of the whole Land ; and it is Equity
that gives him a Ufe when the Feoff-
ment 18 made without Confideration ;
but againft his exprefs Limitation, there
can be no Equity in giving him a UJe;
and the Fegffec paying no Confidera-
tion, there is no Reafon that he fthould
have any ; and there being a Ufe limit-
ed to commence after the Eftate for
Life, which now is not, it is Reafon,
that it fhould commence. Quare of
this Diverfity, and whether, If the
Feoffment was made in Fee, upon Cos-
[ideration, the Feoffee fhould not have
had the UJe during the particular E-
f;;d' ftate. My Lord Hale faid that a Truft
Ouere  being a Thing created by the Contra&
ZZZZZ"" of the Party, is wholly directed by the
zan be  Party; confequently thofe that come
baund by jn the Poft, are not liable to a Truft,
Ports s o% becaufe they are not within the Di-
can be reGtion of the Party, unlefs they are
bound.  named, and then Ze feems to think
they are bound, as thus: If an Eftate
is" given to a Man and his Heirs, in
"T'ruft, thofe that do not come under
5 Co.8.b that Limitation are not charged with
f;’é‘;“m a Ule by the Party.
<16, &e. A Man makes a Feoffment in Fee
1 Co. 85, to the Ufe of fuch Perfon or Perfons,

86
°4 and
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and of fuch Eftate and Eftates, as he

has or fhall appoint by his Laft Will

and Teftament, which was made be-

fore, and publithed again after the

Feoffment. Quere whether the Eftates

be prefently executed according to the

Limitation of thofe Deeds, or he be feiz’d

of a qualified Fee. The Stat. 27 H.8.

fo executes the Pofleflion to the Ufe,

in the fame Manner, Plight and Qua-

lity as the Ufe, ¢c. but that muft be

underftood where the Eftate to the Ufe is

large enough; for if Lands be given

to 4. and B. during their Lives, to the pyer

Ufe of C. if 4. and B. dies, C'’s Eftate é33- &

is determined; for the Seifin to Ufe, 3;;’; 3:‘;

that 4. and B. had, was only for their Hob. 4.

Lives, and the Execution of it in C. S;‘ Rep.

cannot make the Eftate larger. '
Where Perfons fhall be Jointenants

for the Limitation of a Ufe to them,

fee Inft. 188. a.

If the Father and Son purchafe Lands
“jointly, the Law will not fuppofe that
the Son' purchafed only inTruft for the
Father, and confequently fhall furvive
to the Son. The Stat. 27 H. 8. executes
the Pofleffion prefently, as to the Eftate ;
fo if a Man Bargains and Sells for
Years, the Leflee 1s in Pofleffion pre-
“fently, and the Leflor has a Reverfion,
R ‘ Q 3 - fo
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fo as there are two divided Igtereﬁs;
beforc any Entry by the Leffce, yet
the Leffee cannot have Trefpafs be-
fore actual Entry, but by a Common,,
Law Leafe the Eftate is not 'divided .
before the Entry of the Leflce ; fo

fays Cookey upon a Bargain and Sale
the Freehold paffes ‘prefently ; but the’
actual Freehold is not in him till an_
Entty ; for it is 1mpofﬁble an A& of Par-
liament fhould give any more than a

Civil Seifin; it cannot glve a natural
one; but a Releafe may be made to

one that has nothing but a Freehold

in Law; fo it feems upon a Bargain
and Sale for Years, the Party being in’
Pofleffion of the Eftate of the Lands
for that Time, a Releafe to him will

be good to mcreafe his Eftate ; but in
Cafe of a Common Laiv Leafe, it
feems a Releafe will not be good be-
fore the Entry of the Leflee; for the
Eftates are not devifed till then, and
fo there can be no Privity of Eftate,

and the Lefor can have no Demand upon
the Leflee, which a Releafe fuppofes ;

but in Cafe of a Bargain and Sale there.
is a Privity, and the Demand of the

Rent fhall incur before actual Entry ’

‘4. feized in Fee of three Acfes of
Land, makes a Leafe to 4. of one

4 Acre
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Acre for Life, to B. of another Acre
for Life, and a Gift in Tail to C. of
the other Acré, and covendnts after all
the Eftates ended to fland feized to’
the Ufe of his Brother in Fee, B. dies,
his Brother fhall have that Acre in
Fee prefently, and fhall not ftay ’till
the other Eftates are ended ; for if he
fhould, perhaps that would never be ;
but if the laft had béen a Leafe for
Life, it had been all one, as it feems;
for this Covenant thould be expound-
ed, Reddendo Singula Singulis. Where
the Lotd releafes to' a Copyholder in
Fee, to ‘have and to bold to him and , g
his Heirs, to thé Ufe of another, that A br. 788
is'a good Ufe; for the Releafe enures’
by W4y of 'Enlargement of his Eftate,
and' by ‘this Releafe the Copyhold E-
ftateé is extin& and gone, as it feems, to
the Ekecution of a Ufe into Pofleffion ;
by the Stat. it is requifite that there
muft be a compleat Pofleflion ; for the
Feoffee muft make an aétual Entry;
for the Intent of the Stat. was not to § Co.112.
help out a Pofféffion already good ; fo® 13
it {feems, if a Revcrfion be granted to
one to the Ufe of another, that this is
not executed before Atrornment, for
the Reverfion paffes not till then ; but 2 Tnfgre;
if a Man hath a_Reverfion granted tc 2 ‘en.
him by Fiune, and before drtornincit,®"

' Q4 he
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he Bargains and Sells it to another,
the Reverfion is executed by the Stat.
in the Bargainee; for as in the firft
Cafe the Grantee had no Reverfion for
want of Artornment ; and itconfequently
couldnot be executed; {o in the laft Cafe,
the Conufee had a Reverfion before At-
tornment, which he paffed the Ufe of to
another, and then the Stat. executes
the Pofleffion to the Z7e, but in the fame
Plight as the Ufe was, and confequently
ftill ‘till _4ttormment, there wants a
Privity of Diftraining, ¢¢. A. makes
a Leafe for Years to B. and then
grants the Reverfion by Fine or Bar+
gain and Sale to D. to the Ufe of €.
this is executed by the Stat. in C
without Arrornment ; becaufe a Res
verfion was granted and prefently exe-
cuted by the Stat. eodem inflanti s
fo that there could be no 'T'ime for.the
Tenant to Aitorn to the Gramtee ;
and if an Artormment, was neceflary,
no Grant could bc made by Fize to
the Ufe, ¢c. becaufe no Attormment
could poflibly be had ; but. if the Grant
were by Deed, then no Rewerfion could:
pafs before the 4rtormment; and fo;
not be executed by the Statute. Te-:

> nant for Life makes a Feoffment to-

/. 8. he in Remainder releafes to
m, the Ufes are for ever gone ;. for
. the
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the Feoffee comes in of another E-
ftate than what was fubje& to Ufes;
and the Releafe only removes the
Right of the Remainder Man!, but
leaves the Feoffee in, of the fame E-
ftate he had before.

A. covenants with B. that if . en-
feoffs him of three Acres of Land in
D. that then he the faid 4. and his
Heirs, and all others feized of fuch
Lands, fhall ffand thereof feized to
the Ufe of B. and his Heirs. 4. en-
feoffs another of the Land in D. now
the TJe fhall rife to B. and his Heirs ;
for the Fegffiwent did not deftroy the
Contingency ; for the Ufe was not to
rife ’till after B.’s Feoffeent, which it
well may. There is this more in Cook’sSet-
tlement before-mention’d; had he made
a Feoffmentbefore he had granted theRe-
verfion, the contingent Ules had been
deftroyed ; for the Fegffee had not come
in in Privity of Eftate, which was
fubje&t to Ufes; but of a new Eftate
this muft be intended of a Feoffment
made before the Contingency happens;
for elfe the Eftate had vefted, and
then it could not be deftroyed; but
the Grant of the Reverfion being made
firft, and without any Confideration,
the Grantee of the Reverfion ftood
feized to Ues; and then when the

Feoff-

233
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Afey and' Weults:
Feoffwens: was made, and the Eftate’
difcontinucd-; yet: whef' the' Tenant'

for Life in® Remaindér entered, he-

thereby recontinied all the Eftatés,
and confequently the Reverfion inthe’
old Plight; fo that when'the Contin-
gency: happened, the Ufe was: execu-
ted out of the Eftate of'thafé' in Re-

verfion ; and 'hefein 1lay: the Differénce’
between’ conveying by Feoffment, and

a"Covennmt “to' ftand feized; for if he!
had made-a Fegffinent to thofe Ufes,
then the centingent "Ufe muft® have a-

rifen out of ' theit Eftate; and that A&’

which’ the - Tenant for Life could do,

would: amiount te no more than to’

diffcttle: the Eftates, and :tlien when

the particular “Tenant had recontinu’d”
the Eftates, the Feoffees had  flood -
feized ‘to. the contingent e, which"

would ‘have been executed” when it

~

happened ; but the Coriveyance béing -

by Covenant, and fo the Oje to arife
out of the Eftate of the Covemantor,
any Conveyance that hindeted the Pur-
chafer from ftanding feized to a Tfeé,

as where the - Perfon” comes not” in"
Privity .of “ Eftate, -deftroyed “the: Re--

mainders.  F. 8. feized of “Copyhold
Land held of 'Sir 7. B by Indenture,
dated 22 Dec.. between him on the
one Part; and the faid 7. §.°and G.S.
his Son, on the other Part, did Bargaix:l
an
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and Sell, Enfgoff and Confirm unto the .
faid . S. the faid Lands, zo bave and.
to hold to the f[aid J.S.and G.S.
their Heirs and Affigns, to the.only Ufe.
and Behoof, of the (aid J+S. and G.S.
their Heiys and Affigns for -ever, and ¢
Livery of. Seifin was made according.
to the true Intent of the Indenture. In
this Cafe, thefe Points were remarkable.-:
Firft, That G. §.being not named, but in .
the Habendyme, could not take by the Ha-
bendum ; for theLivery did not help him,
béing made according to the Intent of
the, Indepture, which Ludenture wasvoid
to him, and now,could have no In-
tendment in Law to give him any le-
gal Eftate, and  confcquently the Ii-
very would .not give him.any thing,
being only purfuant to the Izdenture ;
but tho’ the, legal Eftate limited to
him were ,void, yet the Ufe limited to
him was good; for that is conftrued
according to the Intent of the Parties,
and may as well come after the Ha-
bendum as, before. And then jt was
further refolved that they were Jointe- .
nants, becaufe. the TJe was jointly li-
mited to. both; and the Statute exe-. .
cutes the Pofleflion according to the
Ufe, and 7. 8. was not in here by the
Feoffmernt, as he thould -have been, had -
the Uje been limited to him alone, be-..
cauf¢ it appears to be the. Intent 1(;
4 the
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the Feoffor, that they fhould have one
Joint Tje; and fo the Limitation of
the UJe to him removes the Eftate he
. had before fettled in him; as if one
makes a Feoffinent in Fee to the Ufe
of the Feoffee, and the Heirs of his
Body, this divefts the Commor Law
Eftate, according to the Intent of the
Parties exprefled by the Limitation of
the Ufes ; and tho' this muft be own'd
to be out of the Words of the 27 H.8.
yet it is within the Meaning of the A&,
and thall be executed by it. The
Words of the A& are when any Perfon,
&c. ftand or be feized to the Ufe of any
other Perfon,&c. and kere the Perfon is
feized to the Ufe of himfelf ; and fo
of the like Cafes, a UJe fhall not be
fufpended or extint by a joint or fole
Seifin of the Land; as if 4. had at
Commor Law been enfeoffed to the
Ufe of himfelf and B. the UJe had
been a Joint &fe to him and to B.
tho' 4. were fole feized of the Land,
for no Part -of the Ufe had been fuf-
pended and extinét; and therefore it
feems the Ife thall furvive in fuch
Cafe. The like Law muft be of a
Truft now. So if 4. and B. be en-
feoffed to the Ufz of 4. and his Heirs,
and 4. dies, the whole Ufe fhall de-
fcend to his Heir, but B, fhall remain
‘ the
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the fole Tenant of the Land, for this
feemed the Intent of the Parties by the
Limitation of the Ufe.

A. with feven others was feized to1Leon.
the Ufe of himfelf and his Heirs; the*'"
Ufe was held fufpended for an Eighth
Part. 4. covenants with B. that when
A. fhall be enfeoffed by B. of three
Acres of Land, that then 4. and his
Heirs will ftand feized of the Land in_ ..

S. to the Ufe of B. and his Heirs, and ™ 260

afterwards 4. enfeoffs a Stranger of

his Lands in §. and B. enfeoffs 4. of

the three Acres; it is faid to be refol-

ved in this Cafe, that the Ufe will

arife to B. of the Lands in §. tho

the Stranger had not Notice of the

Uje; but it-feems this muft be under-

ftood that the Feoffment was made

without Confideration’; and Quare then,

for if it were made with Confideration,

then there is no more Reafon the Land

fhould be charged with the T7fe, into .

whofe Hands foever it came, by Rea-* S8

fon of the Cowenmant, than there is by 4 Co.z.

Reafon of an UJe actually raifed; for as_

Covenant, cannot extend beyond the Apy 550,

thing itfelf.~——Ujfes were governed at 2Inft. 23.

Common Law by the fame Rules as{, ¢, ¢

the legal Eftate itfelf was; fo if it Dyer17s.

were entailed, it was defcendable in %m o5

like Manner as a legal Eftate intaileci- a0
0
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 fothefe ‘was: poffe/fio fratris of a Ule ;
and if 'the Lidnds 'wete Gadvelkind
Lands the Ufe defcérided to all the
Sons aliker; fo ‘if by ‘Cultéin the
Land was defcendable dhly to the eld-
eft Daughter, tlfe Tfe would deféend

{o too. :
So if a Man feized ‘of :Lahds of the
Moor Part of the Mother, makes a Feoff-
254 ment in Pee without Confideration,
1o hthe Iffe fhull be to him and the Heirs
;)yc.r 1.69. of the Part of the Mdther 3 and in
Bro.837. this all agree ; but if he referves a Ufe
5 tAnd o him and his Heits, then Hibart fays,
fewn the Ufe fhall go to thé Heirs of the
g’:ﬂ‘; the Part of the Fathets but ‘the better
1 Init. o. Opinion feems to the contrary.—An
b. Eftate raifed by Ufz may be waived
?f‘;f’r in pais, as upon a Fegffiwent to the Ufle
byer  of Ceftuy que Ufe it may be waived iz
159- <o pais at the Compion Law. Before 27
45, H.8. if a Man had Bargained and Sold
6 Co.34. Land fot vidluable Cotfideratich, a Ufe
Tmena i1 Fee had pafled without the Word
ceafe with- Heirs 3 for Equity having the fble
out Clains, Management and Difpofal of thefe AF-
mon Loz, £8its, they had not regard to the ftrié
but ot fo Rules of Law, but to the Intent of
& o, " the Parties; but now the Stat] tranf-
a.  ferring Ufes into Poffeffioh, whéreby
] Cox23-they become Cuammiién Law Eftates; as
4 Co. 16, there . is the fame Reafon for requiring
: Words



Words of Limitation in fuch Cafes, -as
where Lands pafs by,Cesmorn Law Con-
veyance, {o,in Fa&t it is, and confequent-
ly the Intent of .the Parties muft be le-
‘ga{l“ly exprefled, or elfe no Eftate will
-pats. ‘ ' »
A Woman was not Dowable of an
Eftate in an Ufe ; neither could a Man

‘be Tenant by the Curtefy of a Uk ;

and fo moft Eftates being in U, it

was ufual for the Friends of the Wo-

man, cither before -or after Marriage

to get fcme legal Eftate fettled upon

her for her Jointure, which was the

firft Occafion and Original of Jointures,

By the Common L gwa Ufe was alienable

by Ceftuy que Ufe, or he might have a

Bill in Chancery to compel ; the Ceftuy

que Ufe could not enter upon the

Lands and make a Peoffpent of them;

but if he did he was ‘Diffeifor ; bat if

the Feoffees had re-entered upon the
Feoftee of Ceffuy gue Ule, they thould

ftand feized to his [Jfg, it feems by the

Stat. of R. 3. no Body can make 3 pioy,
Feoffment of the Land in Pofleffion, 350, 351,
but he that has the prefent % in Pof- 3%, | o
feflion; fo if there be Feoffees to thes. |
Ule of 4. for Life, then to the U of Bro- 339-
-‘B' in Fee; tho’ by the Stat. 4. may liyerg;oo
‘make a Feoffiment 1 Fee of the Land,
becaufe during his Life the thqleﬂ E-
, : ate
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ftate is to his Ufe, and after the Death
of 4. the Feoffces may enter and re-
vive the Ufeto B. yet B. cannot, du-
ring the Life of 4. make a Fegffment

‘of the Lands, becaufe the whole Eftate

is to the UJe of 4. and B. has no
Right to a Pofleffion, and the Fegffees
cannot enter to gain a particular Eftate ;
for that would be without any Downor.
But if there be Tenant for Life to the
Ufe of 4. and then the Reverfion is gran-
ted for Life to the UJe of B. and then
the Reverfion in Fee to the Ufe of C.
here being feveral Eftates, B: ma

grant the Rewverfion that is to his Ule,
and fo may C. for none of the Incon-
veniencies follow from hence that there:
do in other Cafes where the Eftate is
but one; but if there be one Eftate to
the Ufe of 4. for Life and to the Ufe of
P. in Fee, tho’ B. can make a Fegffment,
and thereby pafs the Poffeffion, yet it
feems he may make a Leafe or Grant
of a Rent to commence after the Death

“of 4. He that has a Ufe iz Effe, has

Power by 1 R. 3. to make a Fegffuent,
but not he that has a e in Right
only, but fuch Perfon may do an
At that extinguithes his Right, as by
releafing, ¢gc. 'The Intent of the Stat.
was to give Remedy to transfer an
Eftate, not revelt it ; fo that if one

1 be
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be feized of Lands in Fee, to the UJe

of 4. in Tail, Remainder to 3. in Fee,

A. byForce of the Statute makes a Feoff-

ment in Fee, and dies without Ifflue,

B. has no Power to gain this Ufe; but

by the Entry of the Fegffees, and 'till

then he has no Power by 1 R. 3. to do

any thing with the Land; but if the
Feoffee to an Ufe be diffeized, and
Ceftay que Ufe releafes to the Difleizor,

this extinguifhes the Ufe, and by the-
Statute bars the Entry of the Diffeifee.
Where Feoffees to an Ufe are difleifed,

and afterwards the Diffeifor cnfeoffs
Ceftuy que Ule, who enfeoffs a Stranger,

by this the UJe and Pofleffion both pafs,

and the Fegffees cannot enter to revive

the U, it feems, tho’ a UJe were de- pro. 559,
vifable at Common Law, yet no Power b. 8.

is given by 1 R.3. for the Ceffuy que 1M %.
Uje to devife the Land; for the Intent "

of the Statute was not to make Land
devifable, but only to give Power to

the Ceftuy que Ufe to alien, during his

Life, by an A& executed. If the Lord Dyer
of a Seiguiory, or the Grameee of a3~
Rent-Charge, be alfo Ceftuy que Ule s

of the Land; and by Virtue oftl 1 R.3.
makes a Feoffment in Fee, by this the
Seigniory and Rent are both deftroy’d;
but if they both had made the Figff-
ment as Attornics, the Rent rcmainec_&.
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1Int. 1f Ceftuy que Ufe made a Feoffment in
2624 Fee upon Condition, and entered for
the Condition broken, ke fhall be fei-
Bro- 337 zed of the legal Eftate of the Land.
2 0 IE Ceftuy queUfe in Tail makes a Feoff-
19H.8. ment in Fee, this only is during the
1 Life of Cefiwy que Ule ; for hehad no
longer Power over it; butif he aliens
by Fize, that it feems is goed to bind
the Mue, if the Alienation were fincc
Bro. 337. the Stat. of H.7. but it feems a Re-
% covery had againft him, docs not bind
the Iffue, becaufe he is not ‘Fenant to
the Precipe, and there can-be no Re-
covery in Value by him, to recompence
the Ifue.

¥ a Manrecovers by erroneous Judg-
810, 205 TEAL, and -makes a Feoffment 10 his
22 23% own' Ule, and upon Errer, the Judg-
26. ‘ment is reverfed, the Party may enter
Dro. 339 without a Scire facias againft the
Bro. 338, Feoffees ; for it is plainly within the
15 Letter of the Statute; if Cefluy que
Ufe makes a Leafe for Years by Deed
indented, referving Rent, he may have
an Adion of Debt upon. the Contraét,
for the Leffee is eftopped ; but he can-
not avow Taking the Diftrefs, becaufe
‘he has ‘not the Reverfion. If the Re-
fervation of the Rent be not by Deed
indented, it is not good, beecaufe he has

not the Rezerfion,
| 3 Quare,



iere, Whether Ceftuy. que Ufe may *
ma%é a Feoffment byfj‘iLgttqer of . Attor-
ney. If Ceffuy que Uje makes a Leafe, ch. Rep.
the Reverfioner fhall punith the Wafte 49 65"
done, and enter for the Forfeiture ; if
he recovers the Rent it fhall go to his
Heirs : If a Cozdition be added to the
Non-payment of Rent, he muft enter ;
but’ Qgare whether he fhall retain it
againft the Feoffees. Ceffuy que Ul
could not diftrain the Beafts Damage-
feafant, before the Statute but fince he
may : A Truft may be entailed, as it
feems, and then the Fine of Ceffuy que
Ufe will bar #t; and there feems the
{ame Reafon for a Compon Recovery.,

A Traft in Fee is not forfeitablé for garg.
Felony ; for no Statute made ¥fes for- 495°
feitable in fuch Cafe; but it feemgsby’
my Lord Hule, that it is by Force &

26 H.8. 20. the lat of which menti-

oned Ufes, which Statute being made af-

ter 27 H.8. muft mean Trufts, as now

{ffes are made liable to be exccuted by

the Stat. of H. 7. yet 29 Car. 23. was

made to make Trufts liable to pay

Debts ; for according to Hule, before

that Statute they werc not Aflets to pa

Debts. A Truft in an Alien is forfeited

to the King, in the Cafe of the -Kingiq‘

Debtor, Trufts were liable per Curfums

Scaccarii. W Gefluy que Ufe willed
Rz2 . that
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that his Feoffees fhould make an Eftate

Tail to 7. §. and died, the UJe was

changed before the Execution of the
27“’96' Eftate.

{Ubo map peclave J3fes,

Moor If Husbarnd and Wife be feized of
2%, 5;. Lands in Right of the }/ife, and they
1 And. make a Feoffment, and deelaye: the
144 Ufes, that fhall not bind. the Féme ;
for the Feoffment does not bind her.
It is but an Act ¢z pais, and fhe be'ng
fub poteflate wiri, it may be ma
owen 6. Sontrary to her Will ; but if they levy
If teFine a Fine of the Wife's Land, and de-
be of the clare the Ufes, that thall bind the Feure 5
L:;df",,,' for the Wife may levy a Fine, becaufe
which the fhe is privately examined before a
Feme ':‘}’ Judge; and if fhe may levy a Fine
Dower, ber with her Husband, fhe may deelare
Difaffent . the Ufes ; for that is but purfuant te
bonts Do the End and Intent of the Fine ; and
daration  if the Hushand alone declares the Ufes
:J:”,Uf’;; of fuch a Fine, that is geed, and it
it feems, fhall bind the Feme, if her Difaflent
Binder the does not appear ; for the Will of the
Opereries  Feme being in the Difpofal of her Huf
Declare-  band, he being reputed as the Head,
ise.  and they two being confidered in Law
but as one Perfon, the Declaration made
by him is confidered as the Declaration

3 of
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of both, when nothing appears to the
contrary, and confequently, though the
Eftatc of the Lamd moves from the
Wife, yet if fhe alone declares the Ufes
of a Fine levied of her own Land,
fuch Declaration is null and void ; for
it is made by one that has by Law ao
difpofing. Power, even of her own E-

ftate, but has her Will fubjeéted to the

Husband’s Will, and fo is not fui Fu-
ris; but yet on the other hand, if the
Husband make one Declaration of Ufes,
and the #ife another, both Declarations
are void ; the Wife’s is fo upon the Rea-
ton before mentioned; and the Hif-
band's is fo becaufe the Eftate being the
Wife's, and fo not-in the Difpofal of the
Husband, without the Concurrence of
the Wife; after the Fine levied, he
might make what Declarations he
pleafed of the Ufes; he might difpofe
of the Eftate as he pleafed, in Spite of
his Wife ; and fo all the Care the
Law takes for the fecret Examination
of  Feme Coverts, in the levying a Fine,
would be vain and fruitlefs, and the
Declaration of the Ufes is but purfuant
to the Defign of levying the Fine; and
{fo fhe ought to confent to that as well
as -the other; and fo though an Iz-
fant can do no A& to oblige himfelf,
yet if he levies a Fine, hec is enabled

R3 by
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by Law to declare the Ufes; and if he
teverfeth not the Fine; duting his Non-
age, the Declaration of Ufes will ftand
good for ever ; for tho' that be-a Mat-
ter iz pais, and all fuch Aés an In-
fant may 4void at any Time after his
full Age, if he do not confent ;: yet
being made in Purfuance of the levymng
a Fine; which Fine muft ftand good for
ever, fo will the Declaration of Ufes
too.

So if one Nén compos levies a Fine, -
it is uriavoidable ; but yet he may, - by
Deed, dceclare the Ufes of that Finc;
which Declaration of Ufes will alfo
ftand good fot éver. : \

i the Husbawd and Wife agree in
the Declaration of Ufes of Part of the
Lands; and difagree for the Refidue,
the Declaration of Ufes for that Part
they agree in fhall ftand good, and be
void for the reft ; for as to that Part in
which they both agrce, all the Re-
quifites arc found neceflary to make a
Declaration; and the Defeét of the
other Part can have no Infldence on
that which is godd ; but if they agree
in the Limitation of Ufes for Part of
the Eftate in the Land, and difagree ih
the other Eftates, there all ts void; for
elfe there will be another Moulding of
the Eftates than the Feme defigns, and

her
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her Confent is requifite to every Eftate
that fhall be created by the Limitation
of Ufes; and it is to be ordered by
her Dire@ion. Thus if the Husband de-
clares the Ufes to him{el and WVife for
Life, the Remainder to the Heirs of the
Wife, and the Wife declares the Ulfes
to herfelf for Life, and thea to her
owri Right Heirs, both Declarations are
void, and it fhall not ftand good for
the Remainder in Fee, and be void
for the reft; for the Effate moving
from the Hife,. whatever Ufes do take
Effe& muft be by her DireGion and
Confent, and in the fame Manncr as
fhe pleafes ; tho' the Huwsband has
Power over the Eftate of the Jfife,
during Coverture, yet if fhe declarcs
the Ufe ore Way, and he another, his
Declaration is abfolutely void, and it
fhall not ftand geod, during the Cover-
ture. The Reafon of the Difference
feems, that in other Cafes the Huf-
band having Power over the Wife's
Eftate, he may grant an Intereft as
from himfelf, during the Coverture,
for fo long as he has Power over her
Eftate; bat when they levy a Fize in
Fee, the Eftatc paffes folely and en-
tirely as one Eftate in Fee-fimple from
the Wife; and the Ufcs that are de-
clared thereupont muft be all with the

R 4 Confent

247
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Confent of the IJife for the whole E-
ftate, becaufe the whole Eftate and In-
tercflt pafles from the Wife ; but if a
Jointenant levies a Fine,and one declares
the Ufe one Way, and another another
Way, here both the Declarations fhal}
ftand, viz. the Declaration of each thall
ftand for his Moiety in Refpect of their
feveral Interefts. If Baroz and Feme
levy a Fize, and an Indenture in both
their Names, is brought to the Wife to
feal, declaring the Ufes of the Fize,

‘and the Wife refufos to feal, this De-

claration fhall not bind her, becaufe,
tho' a Declaration of the Husband be

fufficient, yet here her Refufing to feal

2 Roll
Abr. 798.
2 Co. §7.

z.R. 798.

was a fufficient Declaration of her Dif-
affent. When Baron and Feme {cll the
Land to one, and after levy a Fize to
him, this fhall bind the Feme ; yet here
is no Declaration of Ufes; but it is
prefumed to be to the Ufe of the Co-

nufee, and his Heirs, and confequently

Dyer
290. 4.
Note, The
Wife join'd
in the Re-
covery, &e,

3s binding. 'If a Fine, levied by Baron
and Feme, be reverfed by Reafon of
the Nonage of the lffe, the whole E-
ftate thall be revefted prefently in the
Feme ; and there fhall not be any Dif-
pofition during the Coverture.

Baronr and Feme feized of Lands,
and Barorn covenants by Indenture, in
Confideration of 20/, to fuffer a Re-

covery



Ufles and Lrufks. 249

covery of Lands to the Ufe of the Re-
coverors, till they have made a.good
and indefeafable Leafe for forty Years,
and then to the Ufe of the Husband
and Wife, and the Heirs of the Huf-
band; it was held that this Declaration
thould bind the Wife, the Husband alone
making it. "

Where Baron and Feme levy a Fine
of the Wife’s Land, and both by In-
denture, in Confideration of a Sum of
Money, limit the Ufe to the Conufee,
with a Condition and Claufe of Re-
entry, upon Payment of fuch Sum
which wasallowing 10 per Cent. which,
with the taking the Profits together,
made it an Ufurious Contraét; but
before the Fine engroffed, there was, Rolt
another Deed, wherein it was cove- Abr.798.
nanted that the Conufor thould take
the Profits till Default of Payment; at
-the Day appointed, the Feme difagrees
to the Deed; yet it was held fhe was
bound; for the firft Deed was Decla-
ratory to the Ufes to which fhe agreed,
and the laft Deed was but Explanatory
of the firft ; the laft Contra& was about
the Money which the Feme had no-
thing to do with, but was the Huf~
bands.

If 4. be Tenant for Life, Remain- fid.
der to B. in Fee, and they levy a F in;e, 2 Leo- 58,

this
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this fhall be to the tHe of 4. for Life,
and therr to the Ufe of B. in Fee; fo
if the Owner of the Land, and a Stran-

ger levy a Fine, it fhall be to the Ufe

of the Owner only. ,

If an Fafant Bargains and Sells Lands,
and thew levies a Finé to the Bargainee,
though the Bargain and Sale be made,
yet it fhall amotnt to and ftand as a
Declaration of Ufes upon the Fine; fo
if by Cuftom an Infant of the Age of
Fifteen may make a Feoffment, and
he accordingly sskes onc to the Ufe
of hisELaft Will, tho' he cannot by Law
make a Will, yet he may declare the
Yfes upon the Feaffment.

Husband makes a Feofiment of the
Wife's Land té 4. and be and his Wife
levy a Fine to 4. this fhall be to the
Ule of A.

ot Confiverations ate fufficfent to
taffe a Qfe.

‘Brothetly Love and AffeGtion is a
good Cenfideration to raife a Ulfe, ac-
cording to the Cafe of Bedeh; and the
Continuance of the Land in the Name,
¢5¢. is 4 good one; fo that all the Con-
fiderations in this Cafe are good to raife
a Ufe, tho’ taken fingly and apart, If
a Man covenants, in Confideration of

S Natural
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Natural Love and Affecion to his Bro-
ther, to Rand feized to the Ufe of him
and his Wife; it feems that is good
to raife a Ufe to his Wife, they being
both but one Peffon; fo that the Love
and Favour he bears to his Brother may
be very well faid to extend to his Bro-
ther's Wife ; and accordingly in the
Cafe of Bould and Wynflor, it is ad-
jadged that where the Father cove-
fiants, in Confideration of Naturdl Love
and Affe&ion to his eldeft Son, to ftand
feizéd to the Tffe of him for Life; and S0 Jee:
then to the Ufe of fuch a Femie as he ;31
fhould mairy for Life, that wasa good 78, 4-
Confideration to raife a Ufe to the 23‘7’“'
Wife, as well as if a Man covenants,
in Confidefation of the Marriage of his
Son with fuch a Feme, to ftand feized
to the Ufe of the Son, and the Son’s
Wife; this is a good Confideration to
raife a Ufe to them both ; tho’ a Confi- 7%&;‘[“
deration be abfblutely requifite to the 555,
raifing 4 Ufe upon a Covemant, yet no
Confideration needs be mentioned in
the Deed ; but if the Perfon be fuch
an one as has an obvious Confideration
of his Side, a T7je fhall prefently rife
to himi; asif a Man covenants to ftand
feized to the Tfe of his Wife or Brother,
or any of his Kindred, this is fufficient
to rafe a Ufe to them, without any

Mention
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5 g‘:”::t Mention of a particular exprefs Confi-
1o, ? deration; for the Love and Affection be-
Cro.Car. tween them is obvious; which being a
3o . Confideration in it felf fufficient to raife
ass, s64. 2 Ufe, it {hall be prefumed that it was
to the Intent the Ufe was limited ; nay,

if there be a Confideration to fome
certain Perfon, and afterwards a Ufe is
limited to another Perfon, that does

not come under the Confideration ex-
prefled ; yet if he be a Perfon on whofe

Side there is a manifeft Prefumption of

['f;Uﬁ, another Conlfideration, he Thall have
b timited the Ufe limited to him by that Confj-
to & Wo- deration, tho' he could not take by Vir-
x‘;f;g":f tue of the firt. Thus if a Man co-
withowt  venants, in Confideration of Natural
‘;;’;ﬁdel.’;" Love and AffcGion that he bears to his
will ne  cldcft Son, to ftand feized to the Lje of
eaife «x him, and then to the Uje of any other
gf’;jﬁ:{’ of his Kindred, as Brother, Coufin, ¢5c.
#iutwrty  this fhall give-a Ufe to them, tho' they
}’o“:"f';;’e do not come within the Confideration
Conidera- that is exprefled to the eldeft Son; for
tin; for there is an obvious and apparent Con-
f’,:f;:'riia - fideration to raife a Ufe to them; and
shere is no it feems by the fame Reafon, if any
Prefump- other Confideration were had for raifing
sue. Tthe firt Ufe, it were the fame thing;
Dyer  but if a Confideration be expreffed for
6. the raifing a Ufe to a Perfon, that would
s05.  take by the implicd Confideration, with-
) ' out
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out any exprefs one, yet if that exprefs
one fails,no Tfe fhall be raifed by Force
of the implied one, for expreffum facit
ceflare tacitum. 'Thus if a Father, in
Confideration of 100/. covenants toC* 34
ftand feized to the Ufe of his Son, this
muft be enrolled, or elfe ne Ufe pafles;
yet if no Money was paid, a UJe would
rife to the Son by the implied Confi-
deration, without any Enrolment. So
if a Man, in Confideration of the Na-
tural Love and AffeGion he bears to
his Children, covenants to ftand feized .
to the Ufe of himfelf for. Life, then to
the TUfe of his Wife for Life, ¢5¢c. this
will ‘raife a Ufe to the Wife; for tho”
the does not come within the Confi-
deration, yet. there is a manifeft Confi-
deration of her Side; and confequently Plow.
fhall a Ufe very well arife to her. 393
The Conlfideration of ancient Ac- 2 Roll
quaintance, or being Chamber-Fellows 783+
together, or entire Friends, will not raife
a Ufe. . ,
If A. in Confideration of B.’s bcing
bound in a Recognizance for him, Bar-
gains .and Sells the Land to him, no,
Ulfe will - arife to him, becauft. it is not
a Bargain and Sale ; there is not gzid pro
gquo ; but yet it is agreed that fuch a Con- cro. EL.
fideration is fufficient to raife.a Ufe upon 3%
a Covenant; but the Words were not Jgy.
apt
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apt to make a Covenant to ftand feizd,
and fo the Deed had not any Opera-
tion.
Quzre, If a Man, in Confideration of Love
m"’j}‘ and Affetion to his Wife.and Children,
Momey be and to the Intent to fettle his Lands in
a god' his Name and Blood, covenants with
Confideré: his Brother and Strangers, to ftand feiz'd
raife «  to the Ufe of himfelf for Life, then to
Ue o the Ufe of his Wife for Life, and then
gzrgain to the Ufe of the Covenam;ees, and
and Salé. their Heirs; it was held that no Ufe
;81;”;190 arofe to. Strangers, becaufe they could
’ not come within the Confideration ;
Cro.Car. yet it did. arife to the Brother, both
sz9-  from the Confideration expreffed of fet-
’7‘813“’;‘9, tling the L.and in the Name and Blood
"7 of, ¢5¢. and alfo becaufe he was his
Brother, yet there was a Truft limited
after the UJe to him.
84, If a Man in Confideration of Money
2 Inf.  given by A. covenants to ftand feizd
2 sor. 1o the Ule of 4 and B. and C. or
"""to 4. for Life, Remainder to B. for
Llfe Remainder to C. in Fee, this is
good and fhall raife Tjes to them all;
for tho’ the Money be given but by one,
yet it is a Confideration for all the E—
ftates, and dhall be prefumed to be gi-
ven for all; but Natural Love, ¢r. is
a jperfonal Conﬁderatxon, applicable to

no Stranger; and {0 no Ue can arife
by

zRu



by Force of the Confideration to any

Body but to thofe that come . under it.
There is a Cafe in Rol/’s that goes fo

far as to fay, that if a Confideration of
Money be given by 4. and wnfequent-,_z‘:"" A
ly the Owner of the Land covenants Sone.
by Deed with B. and (. to fand feiz'd

to their Ufe; wiz. to the UJe of B. and

C. that by this a good U is raifed to Flow
them, apd the Money is look'd .upon Aeor
as paid for them. If a Man, in Confi- so5:
deration of the Marriage of his Son S7fiders
with fuch a Woman, covenants to ftand J. 5. win
feized to an Ufe, the Remainder to (.7make ihe
this is void to. C. becaufe he is a SLran- peee o
gers but yet it is daid by Counfel, inpawicuier
Plosvd. that if the Eftate to £ be li—-ﬂf‘}iﬁm
mited firft, and afterwards there is an Wrether is
Eftate limited to the Son and his Wife, b £y Con-
that in fuch Cafe the Ufe to C. is good, s fip-
becaufe the Ufe limited afterwards isport any
geod, and that s not to.commence till Yy
after the Eftate of C..ended ; and {o the ;34

Ufe to €. fhall be held good to fupport

the Ufes to the others that follow; but

Quare well of that, for if the Limita-

tion- be yeid, it fecms the other Udes

may as well be fupperted without it;
and - Rolf that has took almoft every

Thing that is remarkable out of that

Cafe, yetihas doft this.out.

If
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If a Man, in Confideration of Na-

185, 794+ tural Love, 6. to F. §. taken and re-.

Ibid. 183,

2 Roll
785.

puted as his Son, covenants to ftand feiz’d
to his Ufe, by this no Ufe is raifed to a
Baftard Son.

If a Man for divers good Caufes and
Confiderations, covenants, ¢¥¢c. no Ue
arifes, the Confideration is too general,
and the Certainty ought to appear, for
the Court to judge whether the Confi-
deration be fufficient or not.

But if a Man Bargains and Sells Lands
for a certain Sum of Money, that is
fufficient to raife a Ufe, without men-
tioning any Sum of Money in certain ;
for whatever the Sum be, it is fufficient
to raife a UJe; and fo there needs no
Averment of any Sum in certain, for
the Court to determine. :

A Man covenants, in Confideration of
Money, to ftand feized of the: Lands
to the Ufe of 4. and his Heirs, and be-
ing feized of other Lands, covenants
that if he fhould afterwards fell them,
A. thould have the Refufal; and if
he went about to fell them to any Body,
without making him the Offer, that
from thenceforth he would be feized
to the Ufe of him and his Heirs, he
afterwards goes about to make a Sale
of them, without offering him the Lands;
it was held that the Ulfe arofe to hilfn;

’ or
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for the Money paid for the other

Lands was alfo a Confideration for the

Covenant. It feems at Common Law,

the Party had two Remedies to-come

to the Effe@ of his Covenant, either

to fue in Chancery, and have a fpeci-

fick Performance of the Covenant, or

elfe to have an A&ion. |

~If a Man covenhants now to ftand Plow.

feized to a Ufe, and there is no Con- 308

fideration, fo that there can be no Uz mf™

raifed by Law. Owere whether or no Dyergs.

the Party may have an A&ion of Co-*

venant, and tecover Damages. Where

the Party fhall convey by Way of U,

and not by Common Law Convey-

ance. ) .
A Marn covenants, that in Confide- Dyet 96,

ration 4. had conveyed divers Lands*

to him, after the Death of 4. to levy

a Fine of his Lands to the ZJe of him-

felf for Life, and then to 4. in Tail,

the Fine is not levied, no Ufe fhall rife

by Force of that Covenant ; for the In-

tent was not that it fhould rife pre-

{ently.

To what Ufes a Conbepance MHall be
faid to be bav,
A Fine is levied to feveral Conu- Mooz
fees, with a Render to one for thirty 47% -
Years, and feveral void Remainders, the
S Fine
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Fine fhall be to the Ufe of the Conu-
fees; for otherwife the Render can-
not be good ; for if it be to the U of
the Conufor, the whole Eftate will be
in him, as before, and the Render
n_audght ; but if the Render had been
void in all, then the UJe fhould be
according to the Intent of the Render.
Qugre, Why it may not as well be
to that Ufe, where but Part of the Ren-
der is void.

Candivetation.

If a Man covenants, in Confideration
of Natural AffeGtion to his Son, to
ftand feized to his Te, tho there be no
other Confideration mentioned, nor no
general Words, as for divers other good
Caufes and Confiderations, it may be
averred that it was in Confideration
of Payment of Debts of the Father b
the Grand-father; and alfo of Lands
fettled by the Grand-father upon the
Father ; for thefe Confiderations are nat
contrary to the Deed, but may well
concur.

If a Man covenants in Confideration

.of a Marriage to be had between him

and B. to ftand feized to the UJe of
himfelf and B. for-Life, no Ufe rifes
till the Marriage; and if they fhould

marry
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marty, and be divorced Canfa precou-
trat?, it feems the Ufe to B. would
ceafe.

A Man covenants, in Confideration of
the Marriage of his Nephew, and of
two hundred Marks paid by the Father
of the Woman he is to marry, to ftand
feized, ¢5c. the Marriage takes no Ef-
fect; it was held by the Judges that a
UJe would not rifc upon the Money.
A Man covenants that two Perfons Moot
flall quietly enjoy his Land; no UJe sy, 166
arifes.

Limitation of dfes upsn Conbey-
anceg,

Tho’ the Appointment and Limita- § Co- 26
tion of UJes, by an Indenture in Wri-
ting, precedent to a Fine or Recovery,
do not bind the Eftate of the Land,
yet being made in fo folemn a Man- 4
ner, it is not to be controuled, but' by 291,
Matter of as high a Nature; and fo if
the UJes of a Fine or Recovery to be had,
be declared by a Deed precedent, no
Averment by Parel will alter the De-
claration in Writing, according to the
Maxim, wramgquodque diffolvitur eo li- Bolts
gaomine quo ligatum eff, becaufe an A- Mooy,
greement by Deed, for the Direttion
of Ules is not obh'ggtory as to the Eﬁatef

2 0
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of the Land, but only a bare Contra&
between the Parties, and confequently
by Deed it may be difannulled; as all
Contradts, by Confent of the Parties,
may lofe their obligatory Power; fo
if the Party declares other Ues by Deed,
before the levying the Fine, the laft
Declaration fhall ftand, as the laft De-
claration of the Mind of the Party. If
there be any Variance between the A-
greements Declaratory * of the Ufes of
the Fine, and the Fine itfelf, as in
the Number of Acres, Time, Perfons, or

-the like, there a Declaration of Ufes by

Parol, fhall ftand good, tho' pofterior
to a former Declaration by Deed ; for
when there is a Variance between the
Agreement and the Fine levied, then
it cannot be prefumed to be the Fine
intended by the Agreement, becaufe
different from it, and then it fhall be
guided by the parol Declaration, which
may well dire& the Ufes of it, be-
caufe being different from the Deed of
Agreement, there is no nced to guide
the Ufes of the Fine; but if there be
no parol Declaration of Ufes, the Fine
thould be guided by the Declaration
of Ufes contained in the Deed, not-
withftanding fome Variance there ma

* be between the Deed and the Fine; for

when no other Fine is lcvied, or no
other
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other Declaration of Ufes made, there
the Fine fhall be that prefumed to be
mentioned in the Agreement. Where
there are two feveral Declarations of
Ufes, by Deed precedent to the Fine,
there the laft fhall ftand 7z 20z0, for it
is wholly a Revocation of the former;
and fo the Fine fhall not be to the
Ufes of both Deeds compounded and
thrown into one another. \

It came to be a Qwere in Dowmar's ¢ Co. g.
Cafe, Whether a fubfequent Declara-
tion of the UJes of the Recovery were
good to raife Ufes upon the precedent
Recovery ; for the Intent of the Zfes,
as was agreed, muft either be precedent
or prefent with the Recovery; but it
was adjudged to be good; for when
there is no other Declaration of Ulers,
then the fubfequent one is fuppofed to
be the Intent of the Party at the Time
of the Recovery fuffered; for fo the
Parties themfelves have declared it to g"‘cbgu_
be ; but ‘where the Declaration of TJes o and bis
by Indenture precedent and fubfequent Heirs, bus
differ, that againft precedent Declara- ";,’f::f;e_
rations no parol Averment is to be ad- cedent and
mitted ; but againft a fubfequent De- Ene difer,
claration by Deed, there may be a pa- g, ;4
rol Averment ; for if before, or at the aver. |
Time of the Recovery fuffered, there .*I’(:};S'Zi,
was fuch a particular Declaration of Morley.

S3 . Uk
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Ufes by Parol, then the Eftate was pre-
fently executed to thofe Zjes ; and then
any Manner of Declaration by Deed
comes too late; if in the mean Time
between the Recovery and the Deed
fubfequent Declaratory of the Ufers,
there be any Leafe, éc. made of the
Lands, then the fubfequent Declaration
is not fufficient of itfelf to thew that
the Intent of the Parties was that the
Recovery fhould be fuffer’d to thofe very
Ufes declared by the Deed fubfequent,
and thereby to avoid all mean Eftates
and Charges; but there muft be fome
other very good Proof that fuch was
the Intent at the Time of the Recove-
ry had. Where a Recovery is fuffered
without Confideration, it is to the UJe
of the Recoveree, who confequently
may declare the Ufes of it by Deed
fubfequent, when it is fuffered with
Confideration ; and fo the Eftates fhall
be executed. Quere, Whether the Reco-
veree can declare the Ufes by any fub-
fequent Deed; tho’ he feems to ftand
in the fame Place with the Recoveror,
where it is without Confideration. If
any Claufe, Privilege or Confideration
be added to a Ufe declared by Parol,
et the Declaration of the Uz thall

and geod, though the Claufe, .

be veid, An Indenture for Years, after
the
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the Recovery was held fufficient to de- Der
clare the UJes of that Recovery. 3
: 782,

Pleading of Afes.

The Form of pleading s is to fay 9 Cor 12
that a Recovery was had to fuch and
fuch Ufes; and in an Affize, by ¢he Lord
Cromwell againlt Audiews, of Lands and
Tenements in 4lextor, Indentures were
ﬁiving in Evidence; whereupon the Jury 2 Co. 6o.
nd a fpecial Verdié, ziz. that §.B. was. M‘;' 195
feized of the Manor of 4. in Fee, and 7 Ana.
of the Advowfon of the Church of 4.8
thereto belongings and by Deed Bar-
iained and Sold the Manor, with the
\ppurtenances, to .4.. 4 to have and
20 hold to him and his Heirs, to the
Ufe of him and his Heirs, in the fame
Manner and Form as is aforefaid in
the Indentures mentioned; and by the
fame Indenture, . B. covenanted to
fuffer 7. R. or R. A. to recover the
faid Manor, with the Appurtenances,
by a Common Recovery to the Ufes
following, to the UJeof 4. A. and his
Heirs, rendering forty-two Pounds to
B. and his Heirs, at two Fealls,
with a Claufe of Diftrefs, and Nomine
pene ; and it was further covenanted
that Blunt, before Eaffer next, thould
levy a Fine of the faid Manor to 4
S 4 A. and
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A. and his Heirs; and by the fame
Fine 4. A. fhould render forty-two
Pounds per Ann. to the faid 7. B.and
his Heirs. Prodided always that the
faid 4. 4. fhall by his Deced fufficient
in the Law, give the Advowfon and
Parfonage of the faid Church to the
faid ¥. B. during his Life ; and if ‘it
happens not to be vacant in his Life,
then one Turn to his Executors ; and: it
was further agreed, that all Manner
of Eftates, Affurances and Conveyan-
ces hereafter to be made, fthould be to
the Ufes and Intents comprized in the
Indenture, and to no other Intent or
Uje, and accordingly a Recovery was
had againft 7. B. and then 7. B. and

- A- A levied a Fine to R. R. and his
. Heirs, who granted and rendered the

Rent of forty-two Pounds to- . B.
and the Heirs of his Body, the Re-
mainder to my Lord Mountjoy, in Fee,
and the Land he rendered to 7. B,
and his' Heirs, and the Jury find that
this Fine was levied to the Ufe in the
Indenture mentioned, 4. 4. died be-
fore he made any Grant of the Ad-
vowfon, according to-the Provifo. 7. B,
having never requefted it, the Church
became vacant in the Life of . B,
E. 4. enters upon the Manor as Heir

to A4 A4 and 7. B. enters for the.

Condition
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Condition broken, and Bargains and Sells
the Manner to the Lord Cromwell, on
whom 4. A. entérs; Lord Cromwell

dies, and his Heirs enter, upon whom

E. 4. and the reft, by his Command,
re-enter, and whether it was a Difleifin,
was referred to the Court; and firff, it
was refolved, that though the firft Decd
of Bargain and Sale paflfed no Eftate,
not being enrolled, but ferved only as
a Declaration of Ufes, yet the Word
Provifo made a Condition ; and fo all
the Ufes afterwards raifed and execu-
ted by the Recovery were Conditio-
nal; for as there may be a Deed pre-
cedent to raife the UJes of the Reco-
very ; fo there may be a Confideration
added to thofe Ufes which will make
the Eftate Conditional, when it is after-
wards executed; and the Condition need
not be made at the fame Time the
Eftate is made; for making a Cozdi-
tional Ufe makes afterwards a Condi-
tional Eftate, the Statute 27 H. 8. 1o.
executing the Pofleffion in the fame
Manner and Plight that the Ufes are
in. Secondly, It was refolved, that up:
on the Recovery the Rent in Fee was
executed accordingly in 5. B. by Force
of 27 H.8. Thirdly, It was refolved,
that the Eftate being executed Condi-
tionally upon the Recovery, the 1;“ine

' after-

26§
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afterwards by F. B. who had the Con-
dition, and by 4. 4. who had the
Eftate, to D. did not extinguifh the
Condition ; for tho’, generally {peak-
ing a Fine will extinguith all Manner
of Right and Title that a Man hath to
Lands ; yet if there be an antecedent
Agreement to qualify and reftrain its
Operation, it fhall have its Effett accor-
ding to the Agreement; as here it was
covenanted that all Manner of Affuran-
ces afterwards to be had, fhould be to
the UJes in that Indenture mentioned,
which controlled the general Tjfe of
the Fine, and preferved the Condition,
according to the Intent of the Parties ;
for when Men agree and levy a Fine,
generally, there all the Conufee’s Right
thall be extinguithed ; and when they
both agree in reftraining and abridging
the UJe of the Fine, there is no Rea-
fon to extend the Operation of that
Fine beyond the Intent of the Party.
A Lord may releafe his Right, refer-
ving a Rent, and one may enter into
Warranty, with a Saloo to his Rent ;
and the like Cafe, as to the Point of
Extinguifhment, was referved in the
pyee  Cafe of Putwam and Duncomb, where
157- it feems alfo to be agreed, that if fuch
Indenture between two, if the Fine
be afterwards levied to one accordingly,
he
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he is concluded from faying the Fine Feffnent

was to any other Ufe; or if he refufe ;‘efxf’”‘z

to take the Fine to thofe Ufes, then 31 Rem,

the Fine is only to the {Jf¢ of the Co- Fufi

nufor, and his Heirs; and there is a ;;',’,ff,’:

Cafe where a Fine was levied by a further

Husband and Wife to one who grants e

and renders a Rent to them two, and 3. Renty

then they agree that a Recovery fhall be % o

fuffered, wherein the Husband and Wife mans,

thall be vouched to thofe T7es, that asd e

the Baron and Feme fhould have the 7% 0%

Rent and the Conufee the Land, and Deed.

in the Recovery they are vouched, and Moer

enter generally into the Warranty ; yet 3 *%

it was held the Rent was faved by Vir-

tue of the Agreement ; {o that the Rent

may be faved either by a Collateral

Agreement or a Special Entry ; whereas

it was infifted in CQromwel’'s Cafe, that

in fuch Cafe the Saloo ought to ap-

pear upon the Record and Fine itfelf;

and not by Matter Debors. But it Dyer

was otherwife refolved ; and according- 2‘&[,_”;4,

ly it was held in the Cafe of Crom-

well, when it came in Queftion before,

a precedent Feoffment will guide a

fubfequent Fine ; asif there be a Feoff-

ment to two, and their Heirs, to the

Ufe of them and their Heirs, and a

Fine is levied to them and the Heirs

of one; this will not prejudice their
Eftate ;
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Eftate; for they fhall both have the
Fee ftill, for 'in the Fine there is a
Neceffity that the Fee fhould be li-
snited to one. A Fine 8Sur Grant and
Render, cannot be averred by Parol to
be to any other I7fer than what are
mentioned in the Fine; fo that if an
Eftate in Fee be granted and rendered
back to one in Tail, he fhall have it
to his own Uz ; and fo if the Conufee
keep the Fee, he fhall have it to his
own Ule; but by Deed the UJe of a
Fine fur Gramt and Render may be
direted ; and if there be a Deed to lead
the Ufes of fuch a Fine, tho there be
fome Variance between the Deed and
the Fine; yet it fhall be faid to be to
the Uer of the Deed, if there be no
other {Jfes, and that that was the Intent,
If 4. has ten Acres and B. has ten
Acres, and A. levies'a Fine to B. of
Twenty, who renders Twenty, it is
good ; but for Ten, unlefs there be a
Special Agreement; for he cannot ren-
der more then he receives: It was ob-
jected, that fince there can be no Decla-
ration of Ufes upon a Fine far Grant
to Render, but by Deed, and this
Limitation by Deed was not good to
bind Perkins, who had the Eftate of
the Land, but was a Stranger to the
Deed, and confequently no Deed by
them
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them would be of any Effeét to bind
him; and there being no T7e but what
was implied upon the Fiwe, there was
no Conditional Eftate; but it was an-
anfwered that P. was but an In=

ftrument to convey the Land in the

fame Manner as F. B. and 4. .
had agrecd, and fo had nothing to do
to limit the - Tfes; for if he would not

make the Render as they would have

him, he had not been employed ; and
if after the Fine levied he had refufcd
to render, yet the former Agrecment
would declare the Ufe of his Eftate,

tho’ a Stranger, according to the In-

tent and Purport. So if 4. Bargains
and Sells Lands to 2. and covenants
to levy a Finc to him, and that Q.
fhall bring a Writ of Entry, ¢5c. and
fo a Common Revovery fhall be had,
which fhall be to the Ufe of B. and
his Heirs, in this Cafe, tho' C. be but
a Stranger, yet being but an Inftrument;
the Declaration of Ufes by the other
two fhall be good; the Render of C.
cannot extinguifh the Condition ; for
his Seifin is but inftantancous, and
only to the Purpofe to render back the
Eftate. . \

There was an Eftate in Fee in the
Rent, upon the Recovery ; but that
Rent, and the new one created up:lm-

the

269
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the Fine, but that was nothing to the
Ufe of the Land, and could not alter
that neither oneWay nor other ; for tho’
there' be a new Rent in Being, yet there is
no new Ufe in 4. and fo his Eftate re-
mains Conditional upon a Fine that
enures by Way of Releafe or Extin-
guithment.

No UJe can be limited unlefs there
be fome other Conveyance, as it foems,
which paffes the Eftate ; for there it

13 Co. 55. feems they are taken as one Convey-

2 Co. 76,
al

1 Inft.
112. 4»

2 Roll
788.

ance ; neither can the Surrender of a
particular Eftate be to a Ufe.

If the Difleifee limits the UJe to one,
and the Diffeifor to another, and the
Conufee to a third, the Ufe of the Dif-
feifee fhall ftand ; fo if the Recoveror
limit the Ufe to one, the Vouchee to.
another, and the Owner to a third, the
Declaration of the Owner fhall ftand;
the' a Condition concurring with that
in the Deed may be averred by Parol,
yet no Ufe can be averred by Parol,
when there are Ufes contained in the
Deed exprefly. A Man cannet cove-
nant with his Wife to ftand feized to
her Uje; it feems at Common Law a
Ufe might have been raifed by Word,
upon a Conveyance that paffed the Pof-
feffion by fome folemn A&, as a Feoff-
ment; but where there was no fuch A&,

i there
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there it feems a Deed Declaratory of
the Ufes was neceffary ; for as a Feoff-
ment which paffed the Eftate, might
be made at Commorn Law, by Parol;
fo by the fame Reafon might the Ufes
of the Eftate be declared by Parol ;
but where a Deed was requifite o the
pafling of the Eftate itfelf, it feems it
was requifite for the Declaration of
the Ues, as upon a Grant of a Rent,
or the like. So it feems, a Man could
not covenant to ftand feized to a Tife, pop, 49,
without a Decd, there being no folemn Moor
A& ; but yeta Bargain and Sale by Pa- ﬁgﬁ‘.‘gf;,
rol has raifed a Ufe without, and it Hol,
has been held to do fo fince the Sta- Jones, =
tute. In Cities exempted out of the D;;rey’
Statute, it has been held, that if a Fine 229. a.
be levied of a Rent, no &Jfe can be li- 1 5 =&
mited of it without Deed; but now by may devife
29 Car. 2. ¢ 3. all Declarations of Ue
'Truft, other than fuch as arife by Im-
plication of Law, are to be in Writing,
and figned by the Party, who is by Law
enabled to declare fuch Truff, or elfe
it muft be by his Laft Will in Writing.

A Man fuffers 2 Common Reeovery
OCt. Mich. and the 14th of Nowem-
ber next, by Indenture, he declares that
the Ufes of all Recoveries hereafter
to be fuffered, thall be fo and fo, and
fo this Indenture does not declare the

Ufes
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Ufes of the Recovery precedent, tho’
the Term bé reckoned but as one Day
in Law; but yet it feems; if there be
an Averment, that it was the Intent of
the Party in that Indenture, to guide the
Ujes of the precedent Recovery, it will
be good; but Quere fince the Statute 29
Car. 2. whether that will do; for as the
Statute of Wills requires that a Will
fhould be in Writing, and if that be
not {ufficient that is writ, no Averment
will help out the Defect ; fo the Sta-
tute 29 Car. 2. requiring a Declaration

~ of Ufes to be in Writing, it feems by

Cro. Jac.
§10, 512

the fame Reafon, no Patol Averment
can help it, , ,

A Man covenants to levy a Fige to
four, to fuch Ufes, and after two die,
and it is levied to the Survivors, the
Ules fhall be direGed by the firft In-
denture. S

A Man grants a Rent of 20/, per
Anns and covenants to levy a Fine to
thefe Ufes, viz. that if it thall happen
the faid yearly Rent to be in Arrear,
and not a fufficient Diftrefs found, or any
Refcous or Replevin be made, then
that the Grantee fhall enter, ¢5c. in
this Cafe the Rent was:in Arrear, and
then the Fine levied, and then a Di-
ftrefs taken, and a Replevin fued.
'Two Judges held that the ZJe being

1 raifed
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raifed by the Fine, it could not extend
to thofe Averments that were before
the Fine; but the other two held it
fhould, the whole being reckoned but
as one Conveyance. ,

A. covenants to levy a Fize of one
hundred Acres, within the Year, and
after the Year, a Fime is levied but
of eighty ; it fhall be guided by the Co-
venant before. , o

Husband and Wife feized of Lands

273

to thern, ahd to the Heirs of the Huf” Mooe
band, Bargain and Sell the Land to one 8§36

P. upon Condition that if they or any
of them, their Heirs, Executors, Ad-
miniftrators and Affigns of the Huf-
band, fhould at fuch a Day pay sool
to the faid P. that then it thould be
lawful for the Husband and Wife, and
the Heirs of the Husband to enter, and
fo hold it as in theif former Eftate, and
that after the Payment, this Indenture,
and all Fines dnd other Affurances
fhould be to the UJe of the Husband,
and his Heirs, this being Contradi¢tory to
what went before, is void, or elfe fhall
ferve only to direét the Ufes of the
Fee-fimple, after the Death of the
Wife. When Ufes are declated by a
Deced precedent, no Writing will con-
trol that, tho’ under Hand and Seal,
unlefs it be a Deed; as was the Caft}

T o
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of 70726: and Morley, where a Deed
declared the Ufes of a Fize, to be e
viednext Hi/l.Term, to one and hisHeirs,
before the Finelevied, qubafzd and [ife,

by Writing under Hand and Seal, de-
clare it fhall be to the ZJe of her and
her Heirs ; it was held that if the ch
had been purfuant, this would not have
controlled thc former Peed; but be-
caufe the Agrecment was in Hil. Term,
to levy it next K/l Term, and the
Fine was levied the fame "I’ erm there
was a Variance ; and {o the former Deed
was controlled. If Lands be granted
to 4. Huabendwr to A. and B. and
their Heirs, to the TJe of them and
their Heirs, tho B. can take no E-
ftate, becaufe named after the Habes-
dum, yet the Limitation of the e is
good, and by that they fhall both be
Jointenants. If a Man covenants to
ftand feized of all the Eands he has,
or which lie fhall afferwards purchaft
to the [Jfe of 4. this will only bind
the Lands h¢ then had; for if he af-
terwards pmchafc other Lands, no Ufe
fhall arife upon it; fora Covenant to
ftand feized, is a Covenant that affeés
an Alteration of the Land itfclf, which
no Man has Power over but the Owner;

and it is not now in the Nature of a-

Contra&
3
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Cofitradt to do any thing but that which
reaches the Lands themfelves.
. So if one Foimtemawnt covenants to
ftand feized of the Moiety of his Com-
panion, after his Companien’s Death,
to fuch Ufes, noTje will thereby arife,
tho’ he does furvive his Coémpanion ;
for he could not then Charge the Moiety.
But if 4 Man covepants to purchafe
Lands before Michaelmas, and to levy
a Fine of them to B. which fhall be
to the Ufe of 4. ahd his Heirs, and this
is done accordingly, it is good; for
~this Agreeriicnt was not defighed to
raife the Ufes of its own Force, but
-ohly that it fhould be an Agrecment
precedent to direét the Ufes of the Fine
to be levied.

If a Man levies a Fine of his Lands, 2 Roll
and covenants, in Confideration of Na- "7 9t
tural Lovc, and the Marriage of his
‘Baftard Daughter, that the Conufee
fhall fland feized to her TUffe, this is a
fufficient Declaration of the Tffe to her,
tho’ it be not fufficient upon the Co-
venant to raife a [jfe. See about Coz-
gingent Ulfes before, and Title Contin-
gemt Remainders. 4

A Man may have an Affize upon a Oven 86
Feoffment to his own Ufe, without an ,f’;’(',f”‘
acual Eatry; and without Laying an
Agreemcnt; for the Statute executes it

r:r 2 in
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in him; but an A&ion of Trefpafs he
cannot have, before an a&ual Entry.
A Man may plead that fueh a one was

- feized to his Ufe; without thewing the

Hob. 83.

Commencement of the TJfe. A Man’
brings a Writ of JVaffe, the Writ fets
forth a Feoffment to fuch Perfons, to
feveral [Jfes, but does not fay the Feoff-
ment was to them and their Heirs; and
if it were not a Feoffment in Fee, the
Ufe could not rife; but it was held
well enoughy becaufe all the Forms of
the Writs had been fo; and yet the
Plaintif might have had a generel
Writ, and deelared Specially.

A. feized of twenty-five Acres at Jp.

. covenants to levy a Fine of them all,

2 Roll
791

and that twenty-four of them fhall be
to the Zfe of . in Tail; and for the
other it fhall be to the Ze of him in
Fee, afterwards a Fine i1s levied of
twenty-four; Quere whether the Ufes
of them twenty-four, are not directed
by the precedent Conveyance.

A Man makes a Feoffment in Fee,
and afterwards declares by Indenture,
that this Feoffment was to the Ufe of
himfelf, and after Marriage with 4. te
her for Life, and then to the &fe of his
own Right Heirs, this is.a good Limita-
tion of &lfes; and after Marriage 4. fhall
have a Ufe, and in the mean Time he

3 is
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is feized to the U/t of himfelf and his
Heirs, ' :

A Man covenants, in Confideration
of Marriage to be had between him
and B. to convey certain Lands to
their Ujes for Life, and afterwards he
levies a Fine to thofe Ufes, there is an
Eftate vefted in them, tho the Mar-
riage fhould take no Effe&; for it was
a Declaration of Ufes upon the Fine,
which is good,:tho’ there be no Confi-
deration ; but if there had been nothing
but a Covenant to ftand feized to Ufer,
no Ufes had then rifen without a Mar-.
riage.

And if a Man covenants, in Confi- 2

277

Roll

deration of the Marriage of his Son 79%

with B. to ftand feized to the UJe of
his Son and B. and they are married
infra oannos nwubiles, and afterwards
they difagree, the Ufe to B. fhall
ceafe; and it feems there is the fame
Reafon the UJe to his Son fhould ceafe,
fince the Confideration ceafed, the Mar-
riage being the only thing the Tfe was
founded upon.

A Man covenants to ftand feized to
the Ufe of B. and his Heirs, if fuch
an A& be not done, B. dies, the A&
is not dome, a Ufe fhall arife to the
Heir of B. who fhall be in by Di-

fcent.
T 3 A Man
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A Man covenants, in Cenfideration of
Natural Love, ¢¢. to ftand feized to
the Ufe of himfelf for Life, then to
his Son for Life, then to ). his Ba-
ftard for Life, with feveral Limitations
over, and cevenants to make a Feoff
ment for further Affurance to the fame
Ules; and accordingly a Feoffment is
made, yet . fhall take nothing, be-
caufe the Feoffment was made but for
further Affurances, according to: the
Covenant, by which he could take no-
thing, if it were enly faid to the fame
Ules, and not for further Aflurance;
Quaere, Whether D. would not take.

A Man covenants. to convey his Land
to fuch and fuch Ufes before Eaffer
next, and covenants to ftand feized of
fo much: as: fhall not then be conveyed
to the Ufe of the fame Perfons, none
is conveyed. before Eaffer, the Tfes of
the whole fhall rife.

Tenant for Life, with Power of Re-
vocation, levies a Fine, and by Deed,
ten. Days after, declares the Ufes of
that Fine, which Deed had ail the
Circumftances reguired: in-the Deed: of
Revocation, and whether the Power of
Revocation was extiné by the Fize, or
that the Deecd of the Declaration of
Uffes was to bereckoned. together, with
the Fine, as one Conveyance; and: fo

his
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his Power ekecuted was the Quere ;
and it was held that the Power was
extint by the Fiuwe, and the Deed af-
terwards came too late, for the Fiwe
paffed it away, and the Deed after-
wards fhall not deveft any thing law-
fully vefted by that Fine; yet if the
Intent at the Timec of the Fine levied
was to make fuch a Declaration by ; ven,
Deed, Quere whether the Fine will 291,195
extinguifh it, but a bare Declaration f;;"hi’f‘
afterwards, without full Proof of the gery are
Intent, at the Time of the Fine levied, bt e
will not control the natural Opera- .. n,
tion of that Fine. A Man has Power they have
to revoke by Deed fealed and ﬁgned)‘iﬁf;;:‘ Ef-
in the Prefence of two Witnefles, and vin.
covenants by Deed, having thofe Cir- 3!
cumftances to levy a Fine to other Rep. 550
Ufes, which he does, and it was re-Cro. Car
folved to be but as one Conveyance,{*
and it fhould amolint to a Revoca- Cafe.
tion. The Deed of itfelf amounting 2 Co:
to a Revodation, becaufe it looked as
fomething to be done, and the Fine of
itfelf could not, becaufe it had not
thofe Circumiftances. ‘

A Feoffment is made to Husband » Ven
and Wife, for their Lives, Remainder *9°
feniori puero, Remainder to K. in
Fee, Husband and Wife levy a Fine,
and by Indenture declare the Ufes to

T 4 Husband
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Husband and Wife for Life, and then
to the eldeft Child, then to K. in Fee;
it was refolved the Fize did not deftroy

‘the Eftate in Remainder, but it was

in Abeyonce ; and that the Indenture
leading the Ufes of the Fine put it out
of all Difpute that the Remainder
fhould go to the eldeft Child, whether
Male or Female ; and yet it does not
appear, there was any Defign before-
hand, or Agreement to levy this Finej
it was held likewife that the Daughter
may aver that femiori puero was intend-
ed the eldeft Child, Male or Female,
1 Vent. 195. Where two Deeds or Aés
done at feveral Times, fhall be look’d
upon in Law but as one and the fame,
fee Cro. Fac. 643. 'Tenant in Tail le-
vies a Fine, without Confideration, or
exprefling any Ule, he thall be feized in
T ail, as beforé ; for it is by Coveyance
of Law that he hath any Eftate, and
whatfoever Eftate he takes by Law,
muft be rightful, and according to
the Rules of Law; and to give him an
abfolute Eftate in Fee, would be to
the Prejudice of him in Reverfion,
Quare if it be not the fame of a Re-
covery.

tubat
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hat map be granted to an dfe.
~ All Lands and Inheritances real may
be granted to an Ufe, but no Inheri- yones
tance perfonal can be granted to an 21
Ufe as Annuities, and the like; for
their having the Inheritance confifts in
taking the Rents; {fo he cannot have
the Freehold upon the Truft and Con-
fidence to permit another to take the
Profits ; fo Things which are mere
Rights cannot be conveyed by Way of
e, as Commons, ¢c. Ways in Grofs ; pyim,
for a Man canpot walk over Another’s 349.
Ground to the Ufe of a third Perfon.
The Lords decreed that the Office of
High Chamberlain could not be grant-
ed by Way of Ufe; nothing that paf-
fes by Way of Extinguifhment can. be
granted to an Ufe,

A Man feized of the Manor of §. in
0. and of divers other Lands in O.
fuffered a Recovery of all; and limits
the Ufe of all his Lands and Tene-
ments in Q. to his Wife for Life, and
of the Manor of §. to his younger Son
in Tail ; it was held the Wife had no-
thing of the Manor of &§.

A Devife may bc made to a Ufe;
but Qmere if the Limitation of the
Ule be void, whether the Devifee. fhall
be feized to the Ufe of the Devifor
and his"Heirs; tho" if an Eftate paffes

by
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Palm. by Way of Extinguifhment, no Ufe €an
33 be limited upon it; yet if Tenant for
Life {urrenders his Eftate to him in
Remainder, to the Intent to fuffer a
Recovery, which is accordingly done,
if no other Ufe be limited, it {fhall be
to the Ufe of him for Life; if they both
join in a Feoffment to the Ufe of 7. §.
and his Heirs, who fuffers a Recovery,
and doth vouch, this it feems fhall be
to the former Ufes, becaufe the Ufe was
o 7.8 and his Heirs; yet that was
only to keep the Eftate in him, to the
Intent that he might be a Tenant to
the faid Pracipe.

cro.car.  If a Man covenants to levy a Fine
26.  to [Jfes, the Finc muft be drawn ac-
" cording to the Covenant, or elfe he is
not obhoed to levy the Fine. A cn-
feofts B. and covenants to make fur-
thet Affurances, B. leafes to 4. who
then levies a Fine to B. this bears and
conveys the Eftate for Years, without
a precedent Agreement, otherwife it

. oes in Corroboration of it.
Hob.273, A Man- conveys:Lands to one,. and
274,275 Covenants to do-AQs for farther Affu-
rance, and then levies a Fine to him,
this will be to the Ufe of the Bargamee,
for thc Cowvenant is a Declaration of
the Ufe to him, but that Covenant is
to be confidered by the Eftates that
pafs
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pals by the firft Conveyance; and it is
to be looked upon as a Declaration of
no more; asif a Man paffes the third
Part of his Lands to # § and cove-
nants to make further Aflurances of
his Eftate to him, and levies a Fine
of alk to him, this Cowenant fhall de-
clare the Tfe of the Fine to the Ven-
dee, for the third: Part; but the other
fhall have the Ufe of the two other
Parts. A Recovery is fuffered to the ; Leo
‘Intent the Recoverors fhould make fuch 17-
Eftates, the Ufes are not in the mean ;8(;:"”
"Time to the Recoveree ; for that would
prevent the Execution of the Eftates.

A Man fuffers a Recovery to the Uje
of himfelf for Life, Remainder feziors
puero in 'Tail, in contingent Remain-
der to himfelf in 'Tail, he leviesa Fine 2 Leo.
and declares the Ufes by another Inden- '7*~
ture to him for Life, Remainder to
his eldeft Child in Tail, Remainder
to himfelf in Tail; it was refolved the
Fine did not deftroy the Remainder
feniori puero ; for it goes in Corrobo-
ration of the Eftate, and that the laft
Indenture declared the Intent of the
firt to mean by feniori puero, either
Boy or Girl, according as they fhould
be born firft. .

A Fine is levied to four, to the In-
tent they fhould make an Eftate of f'chg

ai
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faid Land to -fuch a Perfon as the Co+
nufor thould name, and that they
fhould not be feized to*any other Ufe
but to that Specially ; ‘it was*held that
before the Nomination they were feiz'd
to their own Ufe; and if the Conufor
died before Nomination, to the UJe of
his Heir; and one Judge held the Co-
nufor ‘might name which of the Co-
nufees he pleafed,: but the other two
held not; but he ought to be fuch a-
one as would take the Eftate; and one
Jointenant cannot give from his Com-
panion. Quere, If a Man grants two.'
Acres in 9. and covenants to levy a
Fine for further Affurance, and levies
a Fine of all in D. and he has four
Acres there for the Surplufage, whether
the Ufe thall be to the Conufor,

D
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Of Wargains and SHales.

O Perfon that cannot be feized to
a:'Uﬁe can pafs L.ands' by Way of 44 EL.
Bargain and Sale, for it only pafles an C. B. rot.
Ule at Common Law ; and tho' the 5'%
Poffeffion and Ufes pafs both together,
tanquam uno flatw, yet there muft be Moor
a Seifin to a Ufe in every Bargain and ackins v
Sale, elfe there could be no Execution by Long:
Force of the Statute ; yet every Body
that comes in by a Bargain and Sale,
comes in by the Statute ; therefore the
King, nor any Corporation, cannot Bar-
gain and Sell ; andthere feems thefame 1 e
Reafon for an Alien; but if there be for # Tear,
a proper Confideration, it fcemsa - Bar- ;{;;:”,’_’g @
gain and- Sale may be made to-any Com, if
Body ; but then the Confideration mufk demanded,
. ; . is a good
be Money, for nothing elfe will make Bargain
it a Bargain. and Sale; and it may end Sale.
amount to a Covenant to ftand feized, w"égf?‘;
or an Exchange, but not a Bargainis.
and Sale; without the Confideration of * Rolt
Money. Money given by the Gover- """
nors of an Hofpital is a good Confide-
ration to raife a /e to them in-their
publick Capacity; and tho’ a Body Po-
litick - cannot be feized to-a Ufe, yet
upon a Bargain and Sale to them, a
co Truft
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‘Truft may be limited that they fhall

difpofe ofy the Rents and Profits of the

fame amongft the Poor of the faid Cor-

poration. It feems any thing that a

Man has a Freehold or Inheritance in;

may be Bargained and Spld by Force

of the Statute; for fo are the Words

of the Statute ; but a Man pofleffed

of a Term for Years, cannot Bargaiz

and Sell it by Force of the Statute

27 H. 8. c. 10. to have it executed, be-

caufe it is not within the Statute. At

Common Law upon a Bargwizm and

§7I"ﬁ' Sale, a Ufe would rife, tho' the Bar-
50 i ;

Dyes  gain and Sple were by Parol ; but now,

229  as to Eftates of Frechold and Inheri-

tance, they are reftrained by the 27 H.

8. c.16. for now they muft be made

by Deed indented and enrolled ; but

a 'Bargain and Sale for Years was out

of the Statute; and therefore might,

as it feems, be made by Parel; and

Houfes and Lands in Cities, where the

. Mayor, ¢5¢. had Power to enrol Evi-

dences, being excepted, it has been fince

refolved that a Bargain and Sale is good

by Parol there, for the Statute was

Defective ; for it exccuted fuch Lands,

Gc. out of the Statute of Enrolments,

but does not enaé&t that the Sale of

fuch Eftates fhould be enrolled in thofe

Cities. It feems: by the Statute for

execy-

2 Inft.
671.
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executing Ues into Pofleffion, a Rent
new created may be bargained, ¢e.
but now it cannot be, becaufe there Kg"“g“;
muft be a Seifin to an U, or elfe, ™
there can be no Execution by the Sta- Pop. 43,
tute, before the Intent of the Party was i
regarded and fupported by Chancery ;
and this feems. to be, my Lord Ha/e's
wary putting of the Cafe of Zackforn,
which fee. The Words Bargain and
Sell are not neceflary to make it a Bay- 1Inft 672,
gain and Sale within the Statute; but § 22;912
any Werds at €Common Law, that Ero El.
upon a valuable Confideration would 166
have raifed a Uz, will be fufficient to
create a Borgain and Sale, within the
Statute ; but there it feems that the
valyaple Confideration muft be Mo-
ney ; fo that if a Man for Money co-
venants to fland feized, or aliens, or
demifes, grants and to Farm lets, thefe
Words, if the Deed be indented and
enrolled, amount to make it a Bargain
and Sale ; and if the Money be paid
but by one, it is fufficient, and fhall
make the Eftate to pafs to all, if no
Confideration be exprefled; yetif jt be
averred that there was one paid, it
is {ufficient; but if a Confideration be
exprefled in the Deed, and be acknow-
ledged to ‘be received, tho in Truth
.Bonc,was paid, yet the Party and his
i e ' Heirs
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Heirs, are eftopped, from faying there
wds none paid. The Intent of 27 H.
8. ¢ 16. was to deftroy thefe Incon-
veniencies that had crept into the Law
by Ufes, and reftore the former Laws
for pafling of Lands by Matter that is
notorious into Pra&ice and Ufe again ;
and therefore, left flill they fhould
convey by Way of Ufe, and the Incon-
veniences remain, was that Statute of
27 H.8. ¢. 16. made, which requires

“the Deed to be enrolled, and fo made

notorious in whom the Eftate thould
be ; fo that by Force of the Statute,
no Eftate can pafs by Force of a Bar-
gain and Sale ; but where the Deed is
enrolled, fo that ’till that Circumftance
be had, the Deed. is ineffeGtual. " Before
this Statute the Ufe and Poffeffion
pafled prefently, both together zan-
quam uno flatu, upon the Delivery of
the Deed; but this Statute requiring
another Circumftance, ’till that be had,
the Deed is of no Effeét; and when it
is had, this Statute is fatisfied ; and the
UJe and Poffeffion are faid to pafs both
together by Relation, from the Deli-
very of the Deed, by Virtue of the
former Law ; this laft not sbolithing it,
but only adding another Circumftance
to it, and then leaves the former Law to
Operation; fo that when the Deed is

1 after-
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afterwards enrolled, it hath Relation, Moor
for the Advantage of the Bargainee, 'y,
to protet him from all Incumbrances sz, 3.
made in the mean Time by the Bar-
gainor, and for him to take Advantage

of the A&s done for the corroborating

his Eftate, and the making good any Yelv-123
Difpofition that he will make in the In-

terim of the Land. Bat as for Houfes

and Lands that are in Cities and Bo-
roughs, where they have the Power of
enrolling Evidences, by being excepted

out of the Statute, they pafs prefently

upon the. Delivery of the Deed.

If-a Man Bargains and Sells Lands 2 And. 3.
by Deed indented ; but before Enrol- 1632293
ment he levies a Fine of the Lands, 10 Co.96.
to the Party himfelf, he fhall be in Moor So
by the Fine, tho’ the Decd be after- 2»3,/7@ °§f"'
terwards enrolled; for ’till the Enrol- they lie in
ment, the Bargainor has the Eftate,* %
all thofe Circumftances not being had
which are requifite to make it a good
Bargair and Sale; and before Enrol-
ment the Eftatc paffes by the Fine;
the fame Law of all Conveyances paf-
fing the Poflefion. If in the mean
Tigie the Bargainee dies before En-Yelv.i1s
rolment, his Heirs fhall take and be in ﬁ’:‘
by Difcent; for the Enrolment, as be-
tween Bargainor and Bargainee, makes
the Eftate pals ab.initio, by Foerce of -

H ) the
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the 27 H. 8. ¢, 10. which paffes the
{l{ﬁe;lvand Pofleffion both together in-
antly. r

Where Tenant for Life, with Power
to make Leafes to commence after his
Death, Barzains and Sells the Land in
Fee, the Power does not pafs. A Bar-
gain and Sale will not pafs a contin-
gent Uje in the Bargainor, but a Feoft-
ment will. If one Jointenant Bargains
and 'Sells all the Lands, and before
Enrolment the other dies, his Part
fhall furvive; for the Freehold not be-

“ing out of him, the Jointure remains ;

1Inft.136.

a.

Cro. Jac.
53

Bro. 528,
a 9.

but yet when afterwards the Deed is
enrolled, only a Moiety fhall pafs; for
the Enrolment by Relation cannot
make the Grant of any better Effett
than it would have been if it had took
Effe¢t immediately ; but tho’ that En-
rolment be made, he that Bargains and
Sells the whole fhall have the other’s
Part by Survivorfhip, tho’ the Deed be af-
terwards enrolled, and fhall relate to
the Delivery; becaufe tho’ the Rela-
tion will work for the Benefit and Ad-

- vantage of the Bargainee, yet it thall

not prejudice the Bargainor ; yet in fuch
Cafe, if the Bargainor dies, his Part
fhall not furvive; for the Relation the
Deed sfterwards by Enrolment has,

4 | fupports
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fupports the Intereft of the Bargainee,
as pafling ab iwitio.

If the Bargainee, before Enrolment, 2 Intk
Bargains and Sells to another, and then 7%
both Deeds are enrolled, according to
Cooke, it is good, which feems rea- -
fonable that the Relation fhould as
well confirm his own Aés againft him-
felf, as prote¢t him from the A&s of
the Rargainer ; but as the Cafe is re-
ported by Cro. the Judges were divided ; cro. Jae,
and it feems by him in another Place, as 53, 408.
if it were adjudged not to be good ; and STe- ©*®
fo it is reported by Hob. A Man Bar- Hob. 36,
gains and Sells the Seventh, and ac- Cro- Car.
knowledges the Statute the FEighth, ouen
and afterwards the Deed is enrolled, 150.
and upon an Iffue whether the Bargainor fi‘?’
was fcized the Eighth, it was held that
he was not in Refpe@ of the Relation;
but in another- Cafe afterwards the 2 mng.
Judges were divided, and feemed to 674
be againft it, tho’ Coke be exprefs, and ; anq’
fiys that as to paffing Eftates, the En- 161
rolment makes the Deed relate even as €ro. Car
to Strangers as well as Parties. 217
- A Man feized of a Copyhold in Fee, ow 70.
W the Cuftom of which Manor, the
Wife of every Copyholder that died
feized of any Eftate, fhall be endow-
ed, becomes a Bankrupt, the Commif-
fioners ‘Bargain and Sell the Land ; the
' U2 " Bank-
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Cro. Car» Bankrupt dies, the’ Deed is enrolled.

569,

It was held that the Wife fhould not
be endowed ; for now by Relation he
did not die Tenant; and this confirms
what my Lord Cuoke fays, that the E-
ftate fhall pafs by Relation, even as to
Strangers. So if one does Bargain and
Sell Land, and takes a Wife, and dies,
and then the Deed is enrolled, the Jife
of the Bargainor fhall not have Dow-
er ; for by the Relation the Eftate paf-
fed before fhe was his Wife; and by
the fame Reafon, if the Eftate fhall
be faid to pafs as to Strangers, ab szitio,
for their Difadvantage, it fhall pafs for
their Advantage. And therefore if a
Bargain and Sale be made to a Man,
and he dies, and then the Deed is en-
- rolled, it feems his Wife ought to be
endowed. |

Cro. Car.  1f & Man Bargains and Sells Lands

517. by Deed indented to one, and then Bar-
Owen m.2ains and Sells them to another, and
Dsy;, the firft Deed is enrolled within the fix
218, b Months, the latt Bargain and Sale is
ff‘;‘_ 12% yoid ; and fo it is if a Man do after the

- faid Bargain and Sale levy a Fine of

- thé Lands to another, and then the

Deed is enrolled, the Fine is of M
‘Manner of Ufe, and fo it is, if the laft
Bargainz and Sale be firft enrolled,
But if the firlt Bargaiz and Sale be

4 never
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never enrolled; fo as it never takes Ef- Feb.
fe&, then it feems the Second, ¢5¢. fhall & BE,';,,,
ftand good, like the Cafe of two Sur-1307.
renders of Copyhold Lands, a Releafe 1%
to the Bargainee, before Enrolment, is O 70.
good, and a Recovery fuffered againft

him is good; for he is Tenant to the
Precipe, by the Enrolment afterwards,
which fartzer proves what my Lord
Cooke fays, that even as to Strangers,

the Relation works; as to paffing the
Eftate it is not material when the Deed

is acknowledged, provided it be enrol-

led within the fix Months.

It feems the Bargainee, before En- Cro.Car.
rolment, may grant a Rent out of the 3/ ..,
Lands, this Relation is not properly a
Fi&ion in the Law; but here are fe-
veral divided Acs that have a Real Effe,
which when they happen, are reckond
at Law but as one A& ; whereas a z And
Ficion in Law, is what the Law fup- 2 0
pofes to be in ¢ffe; and it is really not fo;
if Tenant for Life be impleaded, the
Bargainee of the Reverfion fhall be
received after Enrolment; but yet if
one purchafes a Reverfion, hanging the
Writ, he fhall not be received. If a
Man Bargains and Sells Land, and
then a Stranger enters, and the Deed
ds enrolled, the Bargainee may, as it

U3 ~ {eems
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feems, maintain an Affize ; for now by
Relation, it is a Difleifin to him.

If a Man Bargaizns and Sells Lands,
and then grants a Rent-charge, and
then levies a2 Fine of the Land to the
Bargainee, it feems the Bargainee fhall
hold it charged, becaufe he comes in
by the Fine. A Man makes a Leafe
for Years, rendering Rent, and then
Bargains and Sells the Reverfion, and
then a Rent-Day incurs, it feems the
Rent does belong to the Bargainee;
and fo if a Bargain and Sale be made
of an Advowfon, and before Enrol-
ment the Church becomes vacant, it
feems it belongs to the Bargainee to
prefent ; for the Enrolment hath Rela-
tion to make the Deed pafs, as to
Strangers, ab initio, as appears from the
Cafes; a multo fortiors it has between
the Parties themfelves; but yet it was
held by the Juftices, in Sir Henry Dim-
cock’s Cafe, that Payment to the Bar-
gainor, by the Leflee, was good, and
the Bargainee has no Remedy; which
Cafe feems to agree that the Right be-
longs to the Bargaimee, but allows
Payment to the Bargaimor, becaufe
the Bargainee, before Enrolment, has
not the Reverfion compleatly in him;
and therefore if the Bargainee demands
the Rent, and there is a Claufe of Re-

entry,
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entry, and then the Deed is enrolled,

the Bargainee cannot enter, becaufe

not compleat Grantee before Enrol- oy, ¢,
ment}; if the Bargainor continues Pof- Noy
feffion after Enrolment, Ke is a Diflei- 1°¢
for. If a Releafc be made to the Bar-
gainor, it feems it is good, and fhall
enure to the Bargainee.

Wihen the Cnrolment mul be, and
of fobat.

The Enrolment muft be within fix
Lunar Months after the Date, excluding
the Day of the Date; and if the Deed , 1.
bears Date one Day, and be delivered 674
the next, or fome long Time after, yet
thec Enrolment muft be within fix
Months after the Date. If the Enrol-
ment be on the Day it bears Date, it
feems it is well enough; for tho’ when 1 Leon.
an Intereft is given to commence from 184
the Day of the Date, that Day is ex-
cluded; for the Grantee ought not to
take before the Intereft was defigned
him; for that would be to the Preju-
dice of the Gramtor ; yet where a Time
is given for a Thing to be done, if it pob. 140.
be done before the Time, or before
that Space it was allow’d to commence
from, it is within the Reafon of the Al-
lowance of any Time, and fo feems to

; L Ua . be
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be good ; and yet it would be good
if it were done the laft Day of that
Time, as the laft Day of the fix Months,
excluding the Day of the Date, becaufe

it is within the Time exprefly allow’d.
All Eftates of Freehold and Inheri-
tance that pafs by Way of Bargaiz and
Sale, muft be enrolled; but Eftates for
Years need not; but if a Ufe be de-
figned to be raifed to one upon valu-
able Confideration of Money, the Deed
muft be enrolled, tho’ that Perfon was
fuch a one that a TJe would have rofe
to him, without the Confideration of
Money ; but if there be both a Cove-
nant to fland feized, and a Grant for
Money, if the Deed be not enrolled, it
will rife upon the Covenant. Lands,
¢oc. in Cities and Boroughs that have
the Privilege of Enrolment, are not
within the A& of Bargains and Sales,
and need not be enrolled at all ; for
the Intent feems to be that they fhould
be enrolled in the Cities and Boroughs,
yet thefe are only Words to” except
them out of the Statute, but none to
enforce the Enrolment in any other
Place. If the Courts of Weftminfler are
adjourned to another Place, yet the En-
rolment muft be where the Courts are,
for it is confined to the Courts, and
not to [Weftwinfler itfelf, If a I\/ian
as
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has Power to revoke Ules, and he Bar-1Vent.
gains and Sells the Lands in Fee, it **"
feems this need not be enrolled.

The Ciert of a Wargain and Sale,

A Bargain and Sale works no Dif- 9Ce.106.
continuance ; for at Common Law no-% .
thing but a Ufe pafled; in which Cafe.. e

it was Equity that no more fhould 1 Saund.
pafs than what lawfully might, and2%e.
the Statute executes the Pofleflion in 327,232
the fame Manner as the [jfe; therefore BroFeof:
if Tenant in Tail Bargains and Sells>> "
in Fee, nothing but an Eftatc defcend-

able, during the Life of Tenant in 7.
paffes ; for by the Common Law there

is no Difcontinuance without folemn

A& or Livery, If Tenant for Life
“Bargains and Sells his Land to one and

his Heirs, the Bargainee has but an E-

ftate for the Life of the Bargainor, and he

is liable to forfeit or to be punithed for
" Wafte, and the like; but when Te-

nant in 'Tail bargains in Fee, the Bar-

gainee has an Elate 20 bim™ and his

* The Bargainee of a Tenant in Tail, bas a bafe Fee
ot determined, nov determinable 'till the Entry of the If-
fue. Salk. 619. 1 Sand. 260, Took and Glafcock

avas there demied ; as alfo Lit. &, 612, if literally
2aken.

Heirs,
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10 Co.  Ilejys, during the Life of Tenant in

9% 'Tail ; but he is difpunithable of Wafte,

and his Wife fhall be endowed ; and

the Reafon of the Difference is becaufe

1 Sand. that the PeMon that fhould take Ad-

36> vantage of thefc Things, has paffed

away all his Right ; a Bargainee can-

not vouch by Force of a Warranty

annex’d to his Eftate, becaufe he comes

3 Co. 125. 10 the Poft; but he may rebut upon a

a Bargair and Sale of Lands, a Rent

2Roll  may be referved, becaufe the Poffeffior
787-

=mtt. and Ufe pafles both together, tanquam

613 codem inftanti. The Bargainee of a Re-

Z,i‘f’ffc', verfion cannot take Advantage of the

146. - Non-payment of Rent, upon a De-

8Co.92 mand, without giving Notice of the

Rargain and Sale; but it feems he

may have an A&ion of Wafte and

Debt for Rent, without any Notice.

When a Man ig in Pofleflion, there the

Inheritance may be conveyed to him

;1.8 0y Way of Releafe; and if a Man

273+« Makes a Leafe for Years, or for Life,

and then grants the Reverfion to C.

for Years, and the Tenant attorns, he

may releafe to the Grantee of the Re-

c verfion, to enlarge his Eftate. So if a

65: Joe Man Bargains and Sells to one for

Years, he may releafe to the Bargaince

before Entry; for he has Pofleflion by

Force of the Statute; fo if he Bar-

gaips
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gains and Sells the Reverfion for a
Year, he may releafe to the Bargainee,
for he has the Poffeffion in him by Force
of the Statute, without any Attorn-
ment ; and this is the._ modern Way of
Conveying Lands.

A. defigning-to convey Lands to B.
Grants, Demifes, Bargains and Selis
them to €. and before any Entry, re-
leafes them to (. and his Hcirs, to
the Ie of B. and his Heirs, the Lands
fhall pafs by Way of Bargain and Sale,
ut res~ magis valeat, ¢e. And if C
afterwards chufes to take by Way of
Demife at Common Law; yet that.Rol
thall not deveft the Eftate of B. C. 707
being but an Inftrument to convey: -
Every Bargair and Sale fhall be ex-
pounded indifferently between theParties, , ;. ,
and not like a Grant at Common Law, 4, ’
moft againft the Grantor ; becaufe it was I Roll
Equity that always made the Conftruc- 7y,
tion of Bargains and Sales. A Freehold Leafes
in Law pafles before Entry. 13

Pleaving of Wargaing and Saled,

A Bargain and Sale by Deed inden- , g
ted and enrolled, is but a Deed record- 235. &
ed, and therefore in pleading, the Pro- 23%cF
fert muft be made of the Deed itfelf, 633.

and not of the Tenor of it em'olle% ;
0



300 Df Wargaing and SHales.

fo that if an Infant Bargains and Sells
Lands by Deed indented and enyolled,
yet notwithftanding that he may plead
his- Nonage; for it takes Effe&t as a
Decd, notwithftanding the Enrolment ;
but if an Infazt binds himfelf in 2
"Bond, and afterwards enrolls it, he can-
not plead Nozage to it; for it is now a
Record, and it is turned into a Thing
of a higher Nature, the Effe& of both
being the fame; but when a Deed is
had of Lands, in fuch Cafe Lands pafs
by the Deed, and therefore canffot af-
terwards pafs by Acknowledgment and
Enrolment. , ,
2 Tnft, A Deed by the Common Law ought
13- o, to be enrolled for the Husband only,
1. - and not for the Wife; but if fhe do
acknowledge it, it fhall not bind her.
If a Man acknowledges and enrolls -a
Deed, Qwuere whether he may af-
terwards plead Duarefs; for the ac-
.mp  knowledging it afterwards is voluntary.
613.  If 2 Man pleads a Deed enrolled, he
g;"' EL muft thew in what Court it was en--
Bro. 328. rolled ; and becaufe it was not done,
8.5~ it was held ill, even after a Verdi&,
ﬂ‘."";,. becaufe by the Statute the Enrol-
Yelv.213. ment is to be in fome certain Court;
and therefore he ought to fhew it was
Cro. Jac. 2ccording to_the Statute ; and the fay-
291"  ing it was fecandum formam Stot. is

ney
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not {ufficient ; the Enrolment is Matter t Co. 7.
of Record, and fhall be tried by the pis 1.,
Record ; but the Time of the Enrol-2 Roll
ment is Matter iz pais, and fhall beRep-119:
tried by the Country; but this, as it
feems, muft be underftood where the
Time of the Eanrolment was not en-
tered upon the Record ; for where it s,
there it is proved of Record; for fince
16 Eliz. the Praife has been to enter
the Time of the Enrolment; and there-
fore it was refolved that where a Man ow. 133,
made a Leafe for Years on the 1oth of 8L°°“-
May, #d Bargained and Sold by Deed, aonr
dated 1oth of Apail, and enrolied alfo soa.
as of that Time, that in fuch Cafe no
Averment could be taken, but that the
Deed was of that Time,

If a Man pleads a Bargain and Sale,
Quere whether he need aver Payment
of the Money.

Of
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Df fraudulent Conbey-
ances.

Y the Commorn Law, if a Man had

a Right and Title to a Thing, or
a juft Debt owing to him, he might
avoid any fraudulent Conveyance made
to deceive him of that Right or Debt ;
as if a Man had a Right to Goods,
and he that had them fold them by
Covin in Market Overt, to alter the
Property of it; or if any pafles away
Goods to dcceive a Creditor o thefe
Aé&s might have been fet afide ; but if

‘the Gift werc precedent to the Right

or Debt, there was no Way, in fuch
Cafe to fet afide the Conveyance ; but
the 13 EL and 27 El have remedied

~ this Inconvenience ; by Virtue of which

Laws all Conveyances made to deceive
Creditors or Purchafers arc void,  as
againft them ; and if Conveyances are
made for good Confideration ; yet if they
arc made with a Defign to deceive
Creditors, they are void by thofe Sta-
tutes; and if made bonza fide, if with-
out Confideration, they are alfo void,
as again{t them ; but it fcems this muft
be underftood with feveral ReftriGtions.
Thus, a Man made a frandulent Deed
of all his Goods to one of his Credi-
tors; and it was held within the Sta-

tute,
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tute, and void againft another Creditor.
Thus if one be indebted to feveral,

and then makes a Gift of all his Goods Cro. Car.
to his Son, in Confideration of Natu- )%,
ral AffeGtion, tho’ this Gift be made Rep. 306.
bona fide, yet it fhall be void againft ! Sid-
Creditors; but if it fhall be made be- 3%,
fore the Debts contracted and boza fide, 194-
it feems it would not be fet afide ; for %{‘gd'”ga
the Intent of the A& was not to fet™
afide all voluntary Settlements; but if

a Gift be made upon any Truff, either
exprefled or implied, between Dozor

and “Donee, tho' made bona fide, yet

it thall be within the Statute; for all
Statutes made for the fupprefling of
Fraud are liberally expounded; and
therefore the Word Forfesture, tho’
mentioned among Penalties, and the

like, fhall be cxpounded to extend to all
Forfeitures to the King and Subjeé. 50 E.

3. relieves Creditors, when their Debtors

fly to Privileged Places, having given

their Tenements and Chattels to their
Friends in Truft, and fo does 2 R. 2.

Stat. 2. ¢. 3. and by 3 H. 7. all Deeds

of Gift of Goods in Truft, for the
Perfons that made the Gift fhall be

of no Force. By the 27 Eliz. it is en-
atted, That if a Man fettles Lands to
Ufes, with a Power of Revocation, and

afterwards fells the Lands for valuable
- . " Confide-
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Moor
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1 And.

233-
Moor
692.

Confideration, that the former Ufes
thall be revoked to him ; but the A&
only mentions Purchafers ; and there-
fore as to Creditors, if it were not
made with an Intent to deceive them,
it feems it fhall not be avoided by
them; for they are not mentioned in
the Claufe; and if a Man, having a
future Power of Revocation, Bargains
and Sells the Land before his Power
commences, yet it is within the Aé ;
fo if the Power of Rewocation be re-
ferved, with the Confent of 4. and he
conveys his Land, not having revoked,
the Conveyance fhall be good. So if
one having a Power of Revocation, ex-
tinguithes by Feoffment, and then fells,
the Sale thall be good; for the Feoffment
comes within the Law of all fraudu-
lent Conveyances.

If a Man makes a fraudulent Leafe,
and then another bowa fide, without
Rent or Fine, the fecond Leflee fhall
not avoid the firft Leafe; for no Pur-
chafer thall avoid a former frawdulent
Conceyance; but a Purchafer for va-
Inable Confideration, which excludes
all Confideration of Blood, and the
like ; and he that will, by Virtue of
thefe A&s, avoid a former fraudulent

- Couveyance, muft be fuch a Purchafer,

and muft alfo come in without any
Fraud



Fraudulent Condepances. 3o4

Fraud or Guile ; if a Gift be made to Moor ~
deceive one Creditor, it is void againft '%, e,
all Creditors that are within the Std- Gooche's
tutey. it is not neceffary that he that ©4%
contraced the Debt fhould make the
Jraudulest Conveyance ; for if a Man

binds himfelf and his Heirs in a Bond,

and Lands defcend to his Heir, who
makes a fraudulent Conveyance of thofe
Lands, the Creditor fhall avoid it.

X 2 fraudulent Conveyance be made § Co. 65,
to deceive Purchafers, and one having *
Notice thereof purchafes the Land, he
fhall avoid the former fraudulent Con-
veyance, notwithftanding hisNotice ; for
it is by the Statute made abfolutely
void. The Father makes a Leafe to ¢ Co. 72.)
the Son, who makes a frandulent Af-
Sfigument of that Leafe, the Father dies
the Soz fells the Inheritance, the Pendee
fhall avoid the Term ; and if the Soz 10Co. §4
had only fold the Term, the Pendee
fhould have avoided that fraudulent
Affigrmens; A Man makes a Jointure
to his Wife; with an Intent to deceive
Purchafers; they fhall avoid it. A 15 Co. 57
Feoffment was made to deceive Cre-#
ditors ; and tho’ by Event, the King was
cheated of his Ward, yet being only
to that Intent and Purpofe, it waspot . .
to be extended further: So.a Redemife to 33‘: b

.4 Ai to
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4. to the Intent the Wife. of the Te-
nant fhould not be ezdowed, during the
Life of 4. it is not to be extended to
any other Intent or Purpofe.
Tf Lands are given to the King, with
‘an Intent to deceive Purchafers, thePur-
¢hafer fhall avoid fuch Gift ; fo ifaRe-
. co. <, Verfion be granted to the King, on Pur-
Rt pofe to hinder Doeking the Reverfion,
i and the Tenant fuffers a Recovery, and
' fells; 4nd dies without Mlue; the Pur-
chafer thall hold againft the King.

Pleavings relating to frauduient Con-
veyances.

§Co60. A fraudulent Comveyance may be gis
ven in Evidence upon the general I~
fue, and need not be pleaded. Covin
muft be pleaded exprefly by Averment,
and cannot be prefumed ; and therefore
in a Special Verditl, if the Jury find
fuch Circumftances in the Cafe, as
might very well have induced them to

10Ca. 57 find Fraud, yet if they do not exprefly

Yelv. 196 find it, it fhall never be prefumed.

Cro- ¢ 'The fraudulent Gift is good againft

Cro. Bl every Body but Creditors, ¢z. it flands

810 between the Parties themfelves; for it
“nd, fcems by the Cafe of Hawes and Load-
198.  er, that the Executors cannot main-

3 tain
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tain the Poffeffion of the Goods againft
.the Dozzee, even tofatisfy Creditors ; but
gnoad the Creditors, they are all liable
in his Hands. 'One held of divets Lords
by Heriot Cuflom, and to the Intent to
deceive one, made a Gift of all his

307

Dyet

51, be

Beafts Heriotable, the Lord aggrieved ; Leot,
brought his Aé&ion for the Value of all8 ¢

the Beafts; and held by two Judges
_that it was well; and anether cozt. and
.by one that they ought to have joined.

"A Man having a Leafe for Years, Co.Lit3,
forges another for Ninety, and fells the®

forged Leafe, and all Right and Title
to the fame; and his Intercft in the
Land ; and altho’ by the general Words,
his true Intereft in the Land paffed, yet
it was refodved he was not a Purcha-
fer for a valuable Confideration, within
the Statute; for the Purchafe and Con-
tratt was for the forged Term ; tho' in
a Gift of Goods, if one continues the
Pofleffion, it is a great Sign of Fraud ;
yet in Mortgages it is none at all. It
a Man fettles Lands in Truft upon
himifelf for Life; and then to his Child,
not fraudulent, and then for valusbie
Confideration fells the Land to another;
ere whether the former Conveyance
fhall be avoided daring hisLife; and ifa
Man enfeoffs others with Power of Re=
X2 20Ca-

1 Répl g.

2 Roll
Rep.zotp

’
7
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vocation, and then covenants to ftand fei-
fed to another’s UJe, who fells the Land,
the firlt Fegffment is not hereby avoided,
the Covenant to ftand feized, being
only upon Confideration of Blood, which
is not a Confideration that will avoid
a precedent Eftate. A Woman Covert
purchafes Land with the Money fhe
had in another’s Name in Truf} for her,
the Truftee jacens in extremis, at her
Requeft makes a Leafe for two hun-
dred Years in Zrzft for her, upori Con-
fideration, that if he fhould furvive
the Firlt of Fume, and pay Twelve-
pence, the Leafe fhould be void; he
does furvive, but does not pay, and
then for 100/, makes a Leafe to an-
other, without any Dire&ion from the
Feme; and whether the fecond Leffee
. thould avoid the firft Leafe, or no, was
sjoor . N
251 the Queftion, but zat refolved.
A Man binds himfelf in a Bond te
Cro.Jac. pay Money, and then in a Statute to
135 13% nmake fuch a Conveyance, ¢5c. a fran-
dulent Conveyance is made contrary
to the Defeafance of the Statute, tho”
the Conveyance be void againft the
firft Debtor, yet it is a Breach of the.
Confideration of the Statute, and he
fhall be fatisfied before the Debt  upon
Bond.
’ I
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If one makes a Leafe for. Years,
with a Provifo to be void upon
Payment of 1os. this Leafe will be
void againft Purchafers; but if it be
a Mortgage for a confiderable Sum
of Money, tho’ it be in the Power of
the Mortgagor, yet it is not void.

So if one promifes a Woman, before cro, Jae.
Marriage to make her a Jointure of4ss
1000/. a Year, and after Marriage
makes a Leafe to commence after his
Death, for 100/. a Year, with a Provifo
that on making the Settlement the
Leafe fhould be void; yet it was held
a good Leafe againft tze Purchafers.
And a ooluntary Settlement was held
void againft Purchafers, though there
appeared no Circumftances of Fraud
m 1t ,

A Leafe in Truft for his Daughter
and Heir to take the Profits to raife
her a Portion, if the married with the
Confent of the Father, then in Truft
for her after Marriage, it was held to
be well enough, and not void ; for the
Marriage made it a good Confideration, ? Sid-
and the Man might have Refpe&t to 33
that jn marrying her. -

So, tho' a Dced be fraudulent in its 18id.133,
Creation, yet by Matter ex poft fatlo, gz;fn 5
it may be good; as if one makes a.s

' X 3 Fcoﬁ'.x Co,

122,

)

{
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Feoffment for a valuable Confideration,
and then the firft Feoffee enters, and
he makes a Feoffment for valuable Con-
fideration, yet the Feoffee of the firft

c Feoffee, fhall retain the Land, The

- 435 Concealing of a Conveyance will not
make it fraudwlent ; when upon re-
vealing it it appears to be good.

Hard. If a Settlement be made in Confi-
398.  deration of the Marriage, the Confide-
1oy, ration will fo far extend to all the E-
237, 8. ° ftates raifed, tho’ not within the Sta-
tute, as to caufe that they fhall neither
be conftrued fraudulent or volumtary. 1£
Landsare{ettled in Copfideration of Mar-
riage, and a Portion, with a Power to
charge them with 2000/, which is done
by Leafe and Releafe, the former Con-
veyance fhall never be prefumed to be
fraudulent, and void by the laft; tho'
the Power be not firictly purfued as it
ought to be. f
2 Roll A Man makes a fraoudulent Convey-
Abr. 34 ance to prevent the Efcheat, and then
commits Felogy, the Land fhall go to
the Lord; fo if one commits T7eafop
nine Days after the Conveyance up-
on his Soz, the Conveyance fhall
be prefumed Fraudulent ; otherwife, if
T.Jobes it were made in Purfuance of an Agrees
9% ment made before. A Man and his
Pife feized in Fee of Lands, in Righ;
' 0
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of the Woman, in Confideration. of the
Marriage of their Son, and soo/. paid

for a Portion’, levy a Fine to the
Ufe of the Father and his Wife for
their Lives, then to their Son, and his
Heirs ; Provifo that it fhould. be lawful

for the Father to revoke, with Con-
fent of four Perfons, the Relations of

the Sou’s Wife; the Father dies; the
Mother, without Confent, fells the
Lands for valuable Confideration to
other Perfons, it was held that the
Vendee fhould not avoid the Settle-
ment, the Power of Revocation being
very much out of the Power of them

to effet; the Confent of fuch being ne-
ceflary over whom the Father and Mo-
ther could not be prefumed to have
any Power. Otherwife, if the Confent
were lodg’d with thofe Perfons, that may

be fuppofed to be at the Difpofal of
the Perfons to whom the Power isre- -
ferved.— Fines levied by Fraud fhallnot ; co. 17.
bind; fee here feveral Cafes of Covin,— 2 And.
A Sale in Market overt will nat bind the g% ..o,
Property of Goods, — Tenant for Life,
with Remainder to another in Tail, with
Power of Revocation, becomes indebt-

ed to the King, the whole Eftate is fub-

je&t to the Debt, though there be no
Revocation, nor Averment of Fraud

‘ X 4 made,
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made.—He that makes a fraudulent
Gift within the Statute, muft be the
‘fame Perfon® that afterwards makes a

fgg?r Sale of the Lands.— A verbal Agree-

1'vene. ment before Marriage, will be of Effet
194 to prevent its being faid to be fraudus
Cro. Jac. leﬂ / :

454 yuicke

ADDITL
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ADDITIONAL

CASES

Inferted by the

EDITOR, which have been
adjudg’d fubfequent, in Time,
to thefe in the foregoing Trea-
tife ; and a few others omitted

by the AUTHOR.

IR Fobrn Trevor, late Mafter of
S the Rolls, being feized of the E-

ftate in Queftion, which was the
ancient Eftate of the Family, and of '
the Value of 2392 per Ann. or there-
abouts, on his Marriage with Faze sir]. T.
Pulefton, Widow, enters into Articles artices
on the Twenty-third of Offober, 1669. [psomied
with the faid Fawe, and with WWilliam wife and
Salisbury and”Sir Richard Lloyd, asTrfes
her T'ruftees, whereby, in Confideration
of the intended Marriage, and of the

> Love
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in Confide- | ove and Affeétion he had and bore to
vation of the faid”Fame, and the Heirs Male of
ed Mar- their two Bodies; he doth for himfelf;
riagey  his Heirs, Executors and Affigns, co-
o e’ venant, promife. and grant, with the
Trupees, {aid Truftces, their Heirs and Affigns,that
}",,”’;,gf” he would,, at his own Cofts and Char-
ollowing.
ges, before the Endiof two Years next
after the Date thereof, at the Requeft
of the faid Truftees, their Heirs and
Affigns, fettle, convey and affure to the
faid Truftees, and their Heirs, as they
or their Heirs, or their Couniel fhould
dirct and appoint the Lands in Quefx
tion, to the feveral Limitations and
Ufes in thefe Prefents meptioned. and
exprefled ; and alfo in the faid Settle-
ment and Conveyance, as flould be
agreed on by the faid Sir Folve. Frevor,
William « Salisbury and Sir Richard
Lloyd, and to no other Ufe or Ufes
‘Ta e Tre whatfoever, oiz. to the Ufe of Sir
of 5’;}:1‘ Fohn Trevor for Life, without Impeach-
for Lo ment of Wafte, and after his Deceafe,
Ufe of bis to the Ufe of the faid Fawe Puleflor,
jaendel  for her Life, and after her Deceafe to
Life,” Re- the Ufe of the Heirs Males of the Body,
ﬂzﬂ;’]‘;" ;0 of the fuid Sir Fohz Trevor, uponthe Body
s Hens OF the faid Fane Puleflon to be begot-
ales of ten, and the Heirs Males of fuch Heirs
ske Budy Males iffuing ; and for Default of fuch
w the Bo- 1fuc, to the Ufe of the Right Heirs of

Sir
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Sir John Trevor for ever, with a Co- & of the
venant from Sir Zobn Trevor, with the faid };,. ’
Truftees, and their Heirs, that the faid Defausr of
Premiffes fhould remain to the faid Fazne /Pt
Puleflon, during her Natural Life, aft Heirs o

ter the Death of the faid SirFobz Trevor, the Cove-
free from all Incumbrances, and a Co- oy 52

venant in the Words following: And J.T. fur-

the faid Sir Fohn Trevor doth further, e Cove-
. . . nts with
for him and his Heirs, grant and agree e 7va-
to and with the faid Wi/, Salishury and frees, thar
Sir Richard_ Llgyd, their Heirs and Af- ;;, G
figns, that in Cafe the Ufes and Limi- before are
tations in thefe Prefents are not here- f;jj:;”’f
after well and truly raifed, according sae e
to the true Intent and Meaning of thefe f2id J. T
Prefents, that then the faid Sir Fobx }L’,"ﬁfﬁ,ﬁf”,’;‘;
Trevor, and his Heirs, fhall ftand and '« furtber
be feifed of all and fingular the faid Pre- Axrane
miffcs, until fuch Time that a further 5, fome
Aflurance of the faid Premiffes be made, Ufes.
to fuch Ufe and Ufes, Intents and Pur- T._Zi g::'
pofes, as herein before-mentioned, cx- witbost
prefled and declared ; and foon after the ever be-
Marriage took Effe@t, and Sir Fobz had gf.d 4
Iluc by the faid Fame, the Plaintiff, Seriement.
his eldeft Son, the Defendants, thrce ;f;'wg :f
younger Sons, and two Daughters ; Fine, and
thefe Articles were laid by for feveral in order to
. vo difinbe-
Years, and nothing further done upon ,;; i son,
them; but in 1692. Sir Fobn Trevor declared
levies a Fine of thefc Lands; and the ¢ Ues

two
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two T'ruftees being dead, without ha-
ving ever requefted a Settlement, the
Plaintiff, fome Time after this Fine,
marries againft his Father’s Confent,

‘and by feveral other A&s of Weaknefs

and Difobedience, became fo obnoxious
to his Father, that 29 Septemb. 1699,
Sir ok Trecor makes a Deed, where-
in he recites thefe Articles, that he had
thereby agrced to fettle and convey

‘thefe Lands to the Ufe of himfelf for

Life, Remainder to the faid Dame
Fane his Wife, for Life, Remaindes

to the Heirs Males of his Body, on the

Body of the faid Dame Fane to be be-
gotten ; and reciting that his Son Ed-
ward (the Plaintiff) was very weak and
difordered in his Underftanding, and
that all Mecthods to improve him had
been incffetusl ; and alfo reciting, that
he had married with a ftrange Wo-
man, and thereby brought Difgrace on
his Family, to the Ruin thereof; and
that he was of a furious Spirit towards
his Brothers and Sifters; therefore, and
for feveral other Caufes and Conlidera-
tions, Sir Fobz declares that it was the
Intent and Meaning of the faid Parties,
at the Time of levying the faid Fine,
that the fame fhould be and enure to
the Ufe of himfelf for Life, without
Impeachment of Wafte, then to thfe

Uls
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Ufe of the {faid Dame Fane for Life,
Remainder to the Defendant, Zobz
Trevor, his fecond Son, and the Heirs
Males of his Body, with like Remain-
dérs to Arthur and Tudor Trevor, his
two youngeft Sons, with Remainder to
his own Right Heirs; and a Provifo,
that if any of his three younger Sons
fhould marry without his Confent, that
then he fhould have Power to demife
or leafe the faid Premifles for the Term
of 500 Years, referving Rent, or no
Rent, as he thought fit, to any Per-
fon or Perfons he fhould think fit ; and
on the 16th of Offober next follow-
ing, he makes the like Settlement of
other Lands, of the Value of 630/. per
Ann. and upwards, and the Twentieth
of May, 1717. dies inteftate, leaving a
Perfonal Eftate to the Value of about
goooo/. and alfo a Real Eftate in Ire-
land, of the yearly Value of 750/ or
thereabouts, being let out on Leafes for
Lives, and worth to be fold, about
24000/, and alfo fome new purchafed
Y.ands in England, of the Value of
300/. per Ann. or thereabouts, and by
his Decath the new purchafed Lands,
and the Eftate in Freland, defcended to
the Plaintiff, his eldeft Son, who alfo
became entitled to his Share of the Per-
forial Eftate, which amounted to up-

wards

317
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wards of 9oool. After his Death Fohz
Trevor entered on the Lands fettled on
‘him, as aforefaid, for which he being
provided for beyond his Share of the
Perfonal Eftate, could have no Part
thereof, by Reafon of the Statute of
:Diftributions; and this confiderably aug-
mented the Shares of Edward the eld-
eft Son, and the other Brothers and

The Plain- Sifters ; notwithftanding which, the

:}'g;’ﬁ'gfm,l)laintiﬂ; the eldeft Son, brought his

broughe bis Bill to have the Truft performed, and

Zil o a fpecifick. Execution of thefe Articles,

fpeife  and that the Lands eemprifed in the

Execution Articles may be eonveyed to him, and

4 % the Heirs Males of his Body, according

“to the Purport of the faid Asticles, and

to have a Difcovery.of. the Deeds and

Writings, and an Account of the Rents

and Profits from the Time of his Fa-

ther's Death. It appeared that thefe

Articles had been thrown by for feve-

ral” Years as ufelefs, and were, after

Sit Fobn Trevor's Death, found at the

Bottom of an old Trunk; but the

Plaintiff having gotten the fame into

his. Cuftody, brought this Bill for a
fpecifick Performance thereof.

For the Defendants it was infifted,

that though by the firft Part of the Ar-

ticles they feemed to be only execu-

tory, yet by the laft Part, by the Co-

venant
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venant to ftand feifed, :that they were For the
atually and immediately -executed ;o i
that he thereby :covenanted to ftand Sestlement
feifed to the before-mentioned Ufes, bovine
till ‘a Settlement was made thereof ,zi”é’;:’,"e’
accordingly ; that no fuch Settlement continued
having ever been made,. the Ufes con- :‘;ﬁj;”;’
tinued to be executed by Virtue of that Viese of
Covenant ; that by thefe Ufeshe was®e "
plainly Tenant in Tail, then by-the pirisaie
Fine had bound his Iffue, -and madcéy trefe
himfelf Mafter of this: Eftate, which he 7% '

. . plain-
“might fettle and difpofe of as he thought iy Tenane
fit; that he was Tenant in Tail, ap-*» 7a
‘peared from this, that if a Settlement e Fove
had been made purfuant to the very bad bound
Words of the Articles; he had an Eftate- 72, T%o
tail in himfelf; that wherever the An- bimfeif
ceftor takes an Eftate for Life, and af-Mefer of
terwards in the fame Deed, a Limita- fwz,,;ﬂ i
tion is made to the Heirs Males or Heirs might fet-
Females of his Body to be begotten ;F 5
that in fuch Cafe the Heirs Males, or fi. -
his Heirs Females take by Defcent, and
not by Purchafe ; that this is -a-known
and ftanding Rule of Law- which has
never yet been thaken ; that the Limi-
tation after to the Heirs Males of fuch
Heirs Males was Tautology, and of
no Ufe; that it was faying no more
than what the Law would have faid
without thofe Words; and therefore,

Cif
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if there were two fuch Limitations one

after another; they would not impeach

olr controul the {irﬁ Limit}tion; a;‘rd

., this appears clearly by Shelley’s Cafe,

;X’Sfﬁ.-, 1 Co. ngd in a Cafeyofn" Legat and

infra Let- Sewel) in this Court, where the Judges

ter fe(F') of C. B. by Certificate under their

womer Hands, gave their Opinions according-
P

cont™ ]y, that the Settlement being a&tually

executed, the Law was open; and the

Plaintiff had no Occafion to come into

this Court for a fpecifick Execution of

what was already exeeuted ; that this

was plain from the Covenant, that the

Wife thould enjoy during her Life, free

from Incumbrances; and this Covenant

does not go to the whole Eftate agreed

to be fettled, but only to the Eftate

for Life of the Wife ; that if the Ifflue

were intended to take as Purchafers, this

Covenant would have been extended to

the whole Eftate, as the Iffue under this.

Marriage Contra@ were Purchafers of

it, as well as the Wife; but the Heirs

Males of the Body of Sir Fobn Trevor;

coming in only by Virtue of the Intail, it

would have been vain and idle to have

carried that Covenant beyond the E-

ftate for Life of the Wife, becaufe it

would only be a Covenant for himfelf,

that the Claufe without Impeachment

of Wafte did not neceffarily argue an

3 | Eftate
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Eftate for Life in Sir Fobn Trevor ; that
it was for the Sake of the intervening
Jointure to his Wife, which would
have obftru&ed that Power without ex-
prefs Words; and he might have been
enjoined for Wafte in this Court, for
the Prefervation of her Jointure, if he
had not referved to himfelf an exprefs
Liberty of committing Wafte ; that this
Court was not bound in all Cafes to
carry Articles executory (admitting this
were {0) into Execution; that if the
Nature and Circumftance of the Cafe
were fuch as to make it unequitable
and unconfcionable, this Court would
never decree a fpecifick Execution of
Articles; that in this Cafe it was un-
reafonable to ask Adfiftance of this
Court, when fo much greater Compen-
{ation was to come to the Plaintiff;
that by the Defcent of fo a Real Eftate,
and the Acceffion of fo great a Share
of the Perfonal Eftate, the Plaintiff
was abundantly rccompenfed for the
Value of the Eftate in Queftion; that
it was in Sir Fokn Trevor’s Power
to have prevented them of either, and
his not doing it was equivalent to an
exprefs Devife thereof to him, and there-
fore ought to be looked on as a Satif-
facion; thaf in the Cafe of Blandy

321

Wigmore, in this Court, where the Hu%,

band,
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band, before Marriage, gave a Bond to
leave his Wife worth soco/. if fhe fur-
vived him ; and he afterwards died in-
teftate ; and her diftributive Share came
to above sool. this was adjudged a
Satisfaction of the Bond; that Sir Fohz
Trevor plainly took it, he had a Power
over this Eftate; that his Judgment
was fo well known, that he never
would have attempted it, if he had
not thought it clear; that the Dif-
obedience and Behaviour of his Son,
the Plaintiff, were fuch, as put him un-
der a Neceflity of confidering the Na-
ture and Extent of his Power over this
Eftate ; and fince he, who was fo good
a Judge in Cafes of this Nature, had
difpofed of the Eftate, this Court would
prefume be had Power fo to do, and
that the Motives of his Proceeding here-
in were juft and warrantable.

But notwithftanding thefe Reafons, it
was agreed for the Plaintiff; my Lord
Charncellor {aid, this ought to be con-
fidered now as if this Bill had been
brought within two Years after the Ma-
king of the Articles; that if a Bill had
been then brought, there could have
been no Doubt but that a Settlement
muft have been decreed purfuant to the
Intention of the Articles; that upen
Articles the Cafe was ftronger than on

1 a Will
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a Will; that Articles were only Minutes For the
or Heads of the Agreement of the Par- .32
ties, and ought to be fo modelled when cles was
they come to be carried into Executi- 2% 2
on, as to make them effeGtual ; that k‘,w;{i,‘:;‘
the Intention of the Parties was only 4n Efiate
.to give Sir Fobn Trevor an Eftate for 7 =%
Life ; that if it were otherwife, 1t would
have been vain and ineffe&tual ; and. it
~would have been ifi his Power, as foon
as the Articles were made, to have de-
firoyed them ; that then the Confide-
‘ration of Love and Affection which he
had to Fame, and the Heirs Males of
their two Bodies, would have run thus;
that he did, in Confideration thereof,
fettle an Eftate on himfelf, which he
might give away from his Heirs Males
whenever he thought fit ; that this was
much ftronger, by Reafon of the Li-
mitation, and to the Heirs Males of
fuch Heirs Males ifluing; that the Con-
ftruGtion contended for by the Defen-
dant, would make thefe Wordg per-
feély ufelefs and idle ; that be did in-
deed admit it to be fo reported in Shel-
ley’s Cafe, 1 Co. but he faid, 1/, That
was not material to the Principal Point
in Queftion there. 2d/y, That in 4»-
derfor’s Report of that Cafe, nothing
like it was taken Notice of, and he
faid, that few or none of the Points
: Y2 reported
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reported by Lord Cuok, were the Re-
folutions of the Court. 3dly, That the
Reafon of the Cafe was, for that if
it had vefted in the eldeft Son by Pur-
chafe, and that Heirs Males of the Bo-
dy fhould have been a Defcription of
a Perfon; that then, if he had died
without Iffue, there had been (as was
then held) an Eftate-tail, and none of
the younger Sons could have fucceeded
it; but this has been held otherwife
fince that Time, and a2 Judgment in
Point, in Carter’s Reports, (as he re-
membered) that the Eftate-tail thould
go to all the Sons fucceflively, notwith-
ftanding its vefting in the eldeft Son by
44« Purchafe; that he did not know how
f:;;"o}”;he the Cafe of Legat and Sewell was ; but
Ariices o if it were as cited, he thought it not
make the [ aw; that the Intention of the Arti-

f{},‘: }{;M_ cles was plain, to make the Iffue of that

riage Pur- Marriage Purchafers; that they were

bafer. {
chafer. . wholly relative to a fubfequent Settle-

other Ufes Ment to be made, that the Agreement
withn to {ettle to the Ufes therein; and alfo

reiied Jp 0 the faid Settlement to be agreed up-

teraifed On, could only be intended to fuch
by ibe & other Ufes as were neceffary to make
-t 2o 4e the Settlement effeGtual ; and that it
vepugnant could never be intended other Ufes
e inconfiftent with, and repugnant to thofe
sicdes. Articles; that if that had been their

Intent,
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Intent, it had been in Effe® but Agree-
ment with the Truftees to fettle thofe
‘Lands as he thought fit ; that the other
Ufes to be agreed upon, muft not be
fuch as would overthrow the prefent
Ules, but fuch as would eftablith and
fupport them; that this could only be
by a Limitation to Truftees to fupport , »
the contingent Remainders; that this gaoftin;ente
Limitation to the Heirs. Male of his Ufes there
Body was in Effeé but a Limitation to jy e
his firft and other Sons; and if the Ar- degroyed by
ticles had been fo penned, would not 2 Fr
this Court have decreed a Limitation to ,‘,fc‘;if,’;'.’
Truftees to preferve them? or if by cery wouid
Fine, or otherwife, they had been de- f,;if; f;;
ftroyed before they took Place, would again
not this Court have fet them up again ?
that the Limitation to the Heirs Males
of his Body, upon thefe Articles, was
but a contingent Remainder, and yet
fuch as within the Intent of the Par-
ties ought to be preferved ; that the
Covenant to ftand feifed was until fuch
Time as the Ufes therein were well
and truly raifed, according to the
true Intent and Meaning of the Arti-
cles; that if a Settlement had been
- made Defeétive in any Particular, that
would not have been final or conclu-
five ;; that a fecond Settlement muft
have been madc till the Ufes therein

Y 3 wers
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were well and truly raifed, according
to the true Intent and Meaning of the
Articles ; that if a Settlement had-been
made Defeive in any Particular, that
would not have been final or conclu-
five; that a fecond Settlement muft

have been made till the Ufes therein
were well and truly raifed ; that this

Covenant for ever fubfifted till fuch
Settlement were made ; that he did not
believe it was Sir Fobzn Trevor's Opi-
nion, that he was abfolute Mafter of
this Eftate, and might difpofe of it as
he thought fit; that if that had been
his Opinion, he would have thought it
fufficient to have levied a Finc thereof,
without tranfmitting down his Son to
Pofterity with fuch a Blemith ; that the
Reafon of that could only be to dif-
courage his Son from attempting to
break in to the Settlements he had
made of this Eftate ; that if it were
otherwife, he thought it no Imputati-

on on Sir Fobn Trevor's Judgment ;.

that the Provocations he might be un-
der from his Son’s Difobedience and Mif-
behaviour, might fo far biafs his Judg-
ment, as to incline him to think he
had Power over this Eftate, that
he would not look on thefe Settle-
ments in 1699. as made by Sir Fob#n
Trevor, Mafter of the Rolls, but as

- made

—
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made by a Father, provoked by the
undutiful Behaviour of an eldeft Son;
that he hoped ncver to fee the Time
when this Court thould fo far have
Power as to judge what Behaviour of a
Son fhould amount to a Forfeiture of
his Eftate ; and therefore thought, if
the Settlement had been made, no Mif-
behaviour of the Son could amount to
a Forfeiture of it; that as to the Eftate
defcended on the eldeft Son, this came
to him by Accident, it was not given
to him by his Father in Satisfagtion of
the Articles; and there may happen a
Cafe where no Eftate at all may de-
fcend to an eldeft Son; and if a Father,
upon fuch Articles fhould have Power
to defeat an eldeft Son, and leave him
no other Provifion, it would be of dan-
gerous Confequence to eftablith a Pre-
cedent of fuch a Power; that tho' the
eldeft Son in this Cafe happened to be
well provided for, fo were the younger
Sons too; and as they were fufficiently
provided for, there was the lefs Reafon
to take away this from the Eldeft; that
this Eftate being fpecifically agreed to
be {ettled, it was a Truft for the cldeft
Son, which he came here to have an
Execution of, and not to have a Re-
compence or Satisfaétion for it ; that
this Truft pafled with the Lands into

Y 4 whofe

327



328 Ufes and Tenfts,

And there- \whefe - Hands foever they came, and
’;":;;,af""' could not be defeated by any A& of
awas de- the Father, or the Truftees ; and there-
‘;Z‘: t’;{bfa fore decreed a Conveyance to the Plain-
the Plain- tiff, and the Heirs Males of his Body,
#ff, and and an Account of the Profits from the
tﬁfzﬁ‘:’f Father's Death, and the Deeds and Wri-
vis Body ; tings to be delivered up. Trim. 1719,
%Io;:t between Trewo,r and Trevor.. "This De-
of the Pro- crec was affirm’d in the Houfe of Lords.
3;:; PI;:Z:r'J Death, and the Deeds, &e. o be delivered up.

' Hill. 11 Geo. iz Chancery.

Modern ~ § 'HE Father of the Plaintiff, and
Ezf\?a?d ; thc,fD(gfm‘dmzt, in Confideration
Equity, Of his Marriage with their Mother,
2d Part, and of a Portion in-Money, did in the
y2f Year 1673. article to fettle his Eftate
to the Ufe of himfelf for Life, then to

bis - intended Wife for Life, then upon
Truftees, to preferve comtingent Remain-

. ders, then to the firff Soz of that Mar-
riage, and ‘to -all. and every the Sons,

¢re. in Tail Male, with feveral Remain-

ders over, with Power to make a Join-

ture to any Wife of 1000/. per 4un. and

a Provifo that it thould be lawful for

him, by and with the Confent of the
'Lruftees, to fell the Eftate, and with

the
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the Money arifing by fuch Sale, to pur-
chafe otherLands, and to fettle the fame
to the like Ufes, as in the faid Deed,
dated Anno 1673,

Afterwards the Father fold the Lands,
and with the Money purchafed other
Lands, now in Queftion ; and in the
Year 1692. he fettled the new purcha-
fed Lands, by and with the Confent
of the Truftees, in the firft Settlement,
to the Ufe of himfelf for Life, Re-
mainder to the Defendant for Life,
(who by the firft Settlement had an E-
Sflate-tail, Remainder to Truftees, to
preferve contingent Remainders, then
to his firft and every other Son in Tail
‘Male, with feveral Remainders over,
with a Power to make a Jointure to
any Woman he fhould marry, of the

yearly Value of 600l. and foon after
the Father died.

Then the Defendant, who was his
eldeft Son, in Confideration of his Mar-
fiage, and of a Marriage-Portion by
Deed, dated 1698. conveyed the new
purchafed Lands to Truftees to the
Ufe of himfelf for Life, then to his
intended Wife for Life, then to Truftees
to preferve contingent Remainders, then
to his firft and every other Son in Tail
Male, with feveral Remainders over.

The

329
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"Fhe Defendant, Thomas Reeves, ha-
ving only a Daughter, and no Iflue
Male by his faid Marriage, would now
fell thefe Lands, alledging that the
Remainders limited to the Iffue Male,
were ooluntary, not being within the
Confideration of the Settlement made
by ¢ <2 e Year 1698, '

'Therefore this Bill was exhibited by
the next in Reinainder to obftru&t the
Sale, and to oblige the Tr:flees to en-
ter to preferve the contingent Remain-
ders, and that the Deeds and Evidences
may be brought into Court to know
how the Title ftands, he fuggelting 1::at
by the Marriage Articles of their Fa-
ther, dated 4wmzo 1673. he covenanted .
to fettle his Eftate, as »*crefaid, but
with a Provifo to fell the fame, by
and with the Confent of the 1 :uftees,
and to purchafe other Lands, and to
fettle them upon the fame Ufes, as in
the firft Settlement, ¢ ¢.

And it was argu’d for the Defendant,
that the Scttlement in 1673. made up-
on the Marriage of the Father, both
of the Plaintiff and Defendant, though
mentioned, to be by Arricles only, was
and is a good Settlement, by Way of
Covenant to ftand feifed; and that the
Defendant is by the exprefs Words of
that Settlement, made Tenant in Tail

ing
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ing to fettle the new purchafed Lands
to the fame Ules, as in the firft Settle-
ment, it was not in the Power of his
Father to make him Temant for Life,
by any other Settlement whatfoever ;
fo that he muft ftill remain Tenant in
Twil of the new purchafed Lands, and
that Settlement made by his Father
in the Year 1692. when he purchafed

33t

thofe Lands as far as it crofles the Li-

mitations in the firft Settlement is en-
tirely void, being woluntdry ; {fo that
the Settlement made by the Defendant
in the Year 1698. upon his Marriage,
is good, and fuch of the Lands which
are not contained in that Settlement,
the Defendant may fell, and the Plain-
tiff hath no Right to conteft the Sale,
even of thofe Lands, he being no Ways
within the Confideration of that Set-
tlement.

On the other Side it was infifted for
the Plaintiff, that this Settlement made
by the Father, in the Year 1692. of
the new purchafed Lards, appears on
the very Face of it, to be made in
Confideration of the Settlement made
by him in the Year 1673. which tho’
mentioned to be by Articles; yet ftrict-
ly {peaking, thofe Articles amounted
to a Covenant to fland [eifed, and the
Settlement made in 1692. being In

Execu-
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Execution of that Covenant, and ac-
quicfced under ever fince it was made,
muft be now taken as a full and entire
Execution of that Covenant; and tho’
the Father could not be compelled by
a Court of Equity to make the Defen-
dant Tenant for Life, who by the
firlt Scttlement was Tewmant in Tail,
yet the Father having of his own Ac-
cord, and -with the Confent of the
Truftees, made this Settlement, and

no Objeétion made to it, during his

Life, the Defendant fhall not be ad-
mitted to fay it is not good, it not cor-
refponding with the Provifo in the firft
Settlement. ‘

This is not the like Cafe of Wakely

againft Wakely, where the Father on

his Intermarriage, ¢5¢. articled to con-
vey his Eftate ‘to the UJe of himfelf
and his Wife, for Life, Remainder to

“the Heirs of their two Bodies; and af-
‘terwards he had Iflue a Son, who com-

ing of Age, the Father, by his Laft
Will, which he mentioned to be in
Execution of the Articles, devifed the

"Eftate to his Son for Life, Remainder
o his firlt and every other Son, ¢¥¢. in
-'Tail Male, with feveral Remainders

over; and afterwards the Son brought
his Bill in this Court, to be relieved
againft this Devife, it not correfponding

with
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with the Articles; and the Court de-
clared that tho, by the Equity of the
Articles; the Son thould be Tenant in
Tail; and if he had fued in this Court,
to compel the Father to an Execution
of the faid Articles, the Court would
have decreed an Eftate-tail to him ; yet
if the Father, by the Confent and Kp—
probation of the Truftees, had made
fuch a Settlement, this Court would
inever fet it afide,

But in that Cafe the Father had done
it by his Laft Will, without the Con-
Aent of the Truftees, and without the
Confent of the Son, who was then of
Age, and by that Means the Son, ha-
ving no Power to make a Jointure, or
-any Charge on the Lands, to make
Provifion for the younger Children, that
Devife was fet afide.

But in the Principal Cafe, the Set-
tlement in 1692. was made by the Coz-
fent of the -Truftees in the firft Settle-
ment, which is therefore good, and a
full Execution of the-Covenant in that
Settlement. =~ . -

And fo is Mathews’s Cafe, who by
his Father’s Marriage Articles, was
.made Tenant in Tail ; but fome Time
,afterwards the Father made a Settle-
ment, by which Mathews was miade
Tenant for Life, with a Power to fe;-,

' tie
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tle a Jointure of 600 /. a Year, on anyWo-
man he thould marry; and being about to
marry, it was the Opinion of feveral emi-
nent Lawyers, he could make no greater
Jointure ; for tho” he was Tenant in T ail,
by the Articles ; and if it refted there, he
might have made what Jointure he
thought fit, yet beizg Tenant for Life,bya
fubfequent Settlement varying from the
Articles, he could not make the Join-
ture beyond 60ol. per Awnum, and
thereupon he applied to the Parliament,
and obtained an A& to make up the
Jointure 1000/, per Annum, but that
his Eftate in Pofleffion, and all the Re-

‘mainders over, thould continue as be-

fore.

Next, the Counfel for the Plaintiff
cited the Cafe of Burton againlt Haff-
ings, in this Court, which was thus,
(viz.) By the Marriage Articles the

‘Wife's Eftate was to be fettled on the

Husband and Wife, and on the Heirs
of their two Bodies to be begotten, and
afterwards it was fettled to the Ufe of
the Husband and Wife, during their
Lives, Remainder to the firft and eve-
ry other Son of the Husband in Tail
Male, Remainder to the Heirs of the
Body of the Wife; they had no Son,
and but one Daughter, the Husband
died, and the Widow muarricd again,

and
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and then the Husband and Wife joined
in a Fine, and fettled the Eftate to
other Ufes; thereupon the Daughter
exhibited her Bill, and prayed Relief
on the Articles; becaufe by the Equity
thereof, the Husband and Wife ought to
be but Tenants for Life, and the fub-
fequent Settlement could not enlarge
the Eftate of the Wife to an Effate-
zail general, (0iz.) to her and the Heirs
of her Body; but fhe had no Relief;
the Lord Chancellor Cowper declaring
he could not relieve againft the Settle-
ment, tho’ if it refted on the Articles,
without any Settlement made, he would
have decreed that the Articles thould
be carried into Execution.

It was further infifted for the Plaintiff,

that he was proper in this Application,”

and had Reafon to pray the Aid of this
Court ; and for that Purpofe a Cafe
was cited between Sir Richard Mead
and the Lord Kerry, which was thus,
(viz.) The lute Lord Kerry, in Confi-
deration of g Marriage and a Marriage
Portion, fettled his Eftate to the Ufe of
himfelf for Life, then to Truftees to
preferve contingent Remainders, then
to his firft and every other Son, in Tail
Male, ¢dc. and before he had any Iffue,
he borrowed Money of the Plaintiff;

and for fecuring the Repayment there:.o}f]'f
| wit
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with Intereft, he levied a Fiwe, &vc.
and upon a fpecial Verdi& found in the
Caufe, the Queftion was if the Charge
was good againft the prefent Lord ;
for that on his Father’s levying the
Fine, the Truftees did not enter to pre~
ferve the contingent Remainders; fo
that it is very proper that the Plaintiff
in the Principal Cafefhould come into this
Court to compel the Truftees to enter,
in order to preferve the contingent Re-
mainders, efpecially fince the Plaintiff
is - a Purchafer under the Settlement
made 1692. for that his Father, who
made that Settlement, had thereby
abridg’d his Power of Charging the
Eftate with 1000/, per Annum, which
by the Settlement made Awmo 1673.
he had Power te do. L
Every Remainder Man hath a Right
to come into this Court, and pray the
Aid thereof, to- compel Perfons to bring:
in the Deeds and Evidences relating to,
the Eftate; but this is a Bill of the
firt Impreffion, -as to the Prayer; for
the Truflees to enter to preferve contin-.
gent Remainders; for their Title is,
meerly at Law, neither doth it appear
in Caufe that the Truftees refufed to

enter.
Now, if this Cafe is confidered upon
the Deed made Anmo 1673, the De-
3 ‘fendant
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fendant is Tenant in Tail of the Lands
thereby fettled ; but the Deed made
1692, of the mew purchafed Lands;
was intended to be a Family Sertle-
ment; and a full Execution of the Go~
verant iri the Deed, miade 1673. by
which Deed the Defendant being made
Tenant for Life, he fhall not be at
Liberty to incumber any Part of the
Lands thereby fettled by his Father;
thgrefo‘re the Dectee was for the Plainé
tir.

And in pronouncing this Decree, the
Lord Chancellor faid, that where a Set-
tlement is made by the Father, ot
other lineal Anceftor, in Confidera~
tion of the Marridge of his Son, in
flich Cafe all the Remainders limited
to his Children and their Pofterity, are
within the Confideration of that Ses
tlement ; but wheti it is made by a Bro-
thet, or any other collateral Anceftor;
on his Marriage, after the Limitations
to his own Iflue; all the Remaitiders
limited to his Collateral Kindred are
“voluntary, and not ‘within the Confide-
tion of the Marriage Settlement.

& Laié
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Aane againf’c his Eather,,_ 'Lor‘dl
- 2arnard,

Trin. 7 Annz, in Chancery ;
Chancellor Cowper.

T HE Lord Barzard, for the Ad-
vancement of the Plaintiff, a
younger Son, in Marriage, Sir=—=
Folliff’s Daughter enters into Articles
with Sir——0/liff, to this Effett :
v Folliff covenants and agrees,inter alia,
to {ettle Lands free from Incumbrances,
according to the ufual Limitations in
Marriage-Settlements; and in Confide-
ration thereof, the Lord B. covenants
and agrees to fettle Lands, by the Name
of the Value of 2000l per Aunums
(but with a Life or two upon them)
upon Truftees, to like Ufes; but with
thefe Words, That in (uch Settlement
there fball be Covenants that be is fei-
fed in Fee, has good Right to convey,
‘and that the Truftees fhall enjoy, free
Sfrom Imcumbramces. It happen’d that
thefe Lands were charged by Lord B.’s
own Marriage-Settlement, with 6500/
: to be paid to fuch Daughter or Daugh-
ters, -as-fhould be living at my Lord’s:
Death, and not provided for,

3 ' The
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. 'The Bill was to have a fpecifick Per-
“formance of the Articles, by my Lord’s
paying off, or otherwife giving collate-
ral Security againft this contingent Por-
tion- of 650e/. he having then one
Daughter about Sixteen Ycars old. It
was urged for the Plaintiff, that it was
ufual for this Court to decree a fpeci~
fick Performance of Articles and Co-
venants; and not to depend only uport
the uncertain Reparation of Damages
- which the perfonal Eftate may per-
haps not be able to fatisfy ; and this
was not controverted where it was pof-
fible to be done. -But the Lord Chan-
cellor hLeld, that herc was not any
Covenant that the Lands were free
from Incumbrances, buf only a Cove-
nant that he would; in the Settlement
(which was after to be executed) co-
venant for that Purpofe; o that the
Parties feem'd to be fatisficd with a
bare Covenant only ; and the Marriage-
Articles were only a €ovenant to co-
yenant ; fo that inferting that Cove-
nant in the futiire Settlements, was 4
fpecifick Performance of thofe Asticlesy
and was all that my Lord agreed to
do; or that the Plaintiff; by his Billy
defir’d to have: L
My Lord Chancellor {aid, Noticé of
i, Notice of this Incumibrance wag
- T 2 Yery
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very material in this Cafe; for a Co-

venant is in this Manner: If any Ineum--

brance is difcover'd between the Exe-
cuting the Articles and Sealing the
Deced of Settlement, whereof :the Par-

-

ty hag no Notiee, that Incumbrance

fhall be difcharg’d; even before Sealing

the Deed of Settlement; both upon Ac- -

count of the Fraud; in eoncealing fuch
Incumbrance ; and beecaufe it would;-

be needlefs to enter into a Covenant,
which before cnterihg into it is already -
known . to be broke. But againft all -

other Incumbrances difcovered after- -

wards, there’ is the Parties €Covenant

only.. Now where you have Notice of -

an' Incumbrance, before executing the
Articles, it is a ftronger Cafe than the
laft ; for you covenant with your Eyes
open, to accept the Parties Covenant
againftan Incumbrance you were aware
of ; and when you have chofen your
Method. of Security your {elf; this
Court will give you no ether, nor make
the Party do a farther A& than by the
Articles he has agreed to do; and the
rather in this Cafe,- for that the Portion
it not a‘certain Incumbrance, but a
contingent one ; and therefore it is rea-
fonable to fuppofe, that my Lerd Bar-
z2ard would not be compell’d to.charge

bis remaining Eftate, at dll Hazards,
‘ 3 ' 2 to
3
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to fecure againft an Incumbrance that

was but contingent, to the Prejudice of -

his eldeft Son, cfpecially when he had
¥r0vide'd for the'younger Son fo plenti-
ully.” And decreed that my Lord 3.
fhould execute a Decd of Scttlement,
with Covenants exa@ly purfuart to the
Articles only. But becaufe thc Eftate
was fubjet to a prefent Charge, iz,
to the Payment of a yearly Sum for
the Daughter’s Maintenance, from her
Birth ; that the Lord B. fhould pay

and difcharge all Arrears of that and .

the growing Annuity, as it fhall arifc,
taking Acquittances from his Daughter,
and leaving them with the‘P_lair_xtiﬂ for

his Security. : ..

It was ftrongly urged by Mr. Per
non, 'That fuppofing thefe Articlés were
but a Covenant to covenant, yet as foon
as the Articles were perform’d, by feal-
ing the Deed of Settlement, ‘then they
might come the néxt Day. and cxhibit
their Bill to enforce an Execution, {pe-
cifically of the Covenant in-fuch Deed
of Settlement; and why may not the
Court decree that to be done now, as
well as that which after the Performance
of this Decree, they will immediately
decree upon a new Bill. .

" Lord Chancellor faid, in this ‘Cafe,
they could not; for the Incumbrance
o 73 was
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" wasnot neceffary, but contingent’; and
if you brought an Action at Law upon
fuch a Covenant, you fhould not recovet
Two-pence Damages, till a Breuch,
which poflibly may never happén. Be-
fides the Covenant in the Deed of Set-
tlemcnt, is not to be that the Eftate:
is free from Incumbrances, but that the
Truftees thall enjoy free from Incum-
brances; which fo long as they do,the Co-
venant isnot broke ; and it feems the Por-
tion being contingent,and notcertain,was
the Reafon of this Part of the Decree
becaufe it is plain, by the latter Part of
the Decree, where the Incumbrance
was certain (wz. the Payment of a cer-
tain Sum) the Lord B. was decreed
immediately to difcharge it; tho' by
the Articles he did but Covenant to
Covenant, as is aforefaid; and there is
no other Dxﬁ'erence bftwcen thofe two
Matters, in controverting the, Point of
Notice in this Cafe. It appeard that
Sir Edward Noithey was emplo 'd as
Counfel by the Plaintiff; olliff
had Notice, as he owned but after-
wards, he not being able to difpatch it
faft enough, the Matter was taken out
of his Hunds, and one Sir- - was
employ'd, who drew thc Writing, and
finifh'd the Matter, and no -Proof was
madc, that he had any Notice of this

Incum-
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Inéumbrance; wheéreupon the Queftion
was, Whether Notice to a Counfel, or
Agent, that is once employ’d, and goes
not through with the Bufinefs, fhall be
Notice to the Party himfelf? for it was
allow’d on all Hands, that if he goes
through Notice to Counfel, Attorney,
Scrivener, or any other Agent, it is
fufficient Notice to the Party himfelf.

The Chancellor was in Doubt, but
another Proof of Notice being accident-
ally difcoverd, this Matter was not de-
termin’'d; for it appears that in thefe
Articles, Notice was taken of my Lady
B.s Jointure in thefe very Lands, which
neceflarily leads to the Deed, whereby
that Jointure s made ; and in that
Deed there was this Portion charged
upon the Lands, and whatever is con-
tained in a ‘Deed to which any
other neceffarily leads you, you are
prefumed to know, which was allow’d,
without a Word more. :

Note the Difference between a pre-
fent Covenant, that Lands are free from
Incumbrance, and that - a Man tfhall
execute a Deed, with a Covenant that
the Lands are free,

And between a Covenant that Lands
are free, and that the Truftees thall en-
joy the Lands free. ' :

L4 If
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-If a Man deviles 1500/ to A4.-.and

.2} for {nch Ufes as the Teftator had
declar’d to them, and by them not to
_be difclofed, and he difclofes the Truft
to 4. who by Letter difclofes it to B.
;this fhall be a Truft, and.the Letter is

a good Declaration thereof; tho' ei-
ther or both the Truftees be dead.

ATrm 1689, between Crookg and Braok—

wg 2 Verp. 106,

But if a Man devifes Forty Poyuds to
be paid to his Coufin 7. . and by him
to be difpofed of in fuch Manner as the

.Tcﬁator fthould by a private -Note ac-

quaint him with, and dies without. ha-
ving made any. fuch Appointment, this
fhall be 3 good Regqueft to:F. §..and
fhall not go ‘to -the Executors, from

. whom it was intended to have been
given away, 1 Chan. Cafes 198,

If an Impropriator devifes to -one
that ferved the Cure, and to all that

‘fhould ferve the Cure after him, all the
Tithes and other Profits, (5¢. tho’ the

Curate is incapable of Taking by this
Devife, in fuch Manner, for want of
being }ncorporat and having Succef-
fion, yct the. Heir of the Devifee fhall
be feifed in Truft for the Curate for the

“Time being., -2 Pent. 349. dccreed by
’bl;mch Lord Chancellor.

A ler;t
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i ~A4. lent B. 100l. and in thé Note
‘which was_given,  Mention was made
heat- it fhould-be difpofed of as 4.
“fhould dire&; on a Bill exhibited for
it; the Court declared it was a Depo-
Jitum, or Truft, and decreéd Payment
-of it, tho’ it was barred by the Stdtute
of Limitations. 2 Pen. 345. = = '
- Jf- 4. in Confideration of Eighty
Pounds, conveys an Eftate abfolutely
to B and -afterwards 4. brings a Bill
to.redeem, and B. by Anfwer, infifts
that the Conveyance was abfolute; but
confefles that after the Eighty Pounds
paid, with Intereft; it was to be in
Truft for the Wife and Children of - 4.
:and 4. replies to the Anfwer, though
-there be no other Proof of the Truft,
syet it will be decreed for the Wifc afid
Children. Pafch. 1693.between Hamp-
~por2 and Spencer. 2 Vein. 288, 289,
- 8o if #. §. makes his Will; and his
Wife Executrix, and the Son aftérwards
rprevails on' his Mother; by telling her,
:¢c.. to get 7. S. to make a new Wil},
“and name him Executor therin, he pro-
‘mifing to be a Truftee for. the Mothdt,
which is done accordingly ; 'and in_thdt
-Will :there is but a fmall Legacy given
the: Wife, this will be decreed a "Truft
for the Wife, on the Point of Fraud,
potwithftanding the Statute of qudé
) an
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and Perjuries. Hill. 1684.: between
Fhyn and Thys. 1 Vern. 296.

If a Man purchafes Lands in another’s
Wamec, ahd pays the Money, it will be
a Truft for him that paid the Moneyy
the' there be no Deed made, declaring
the 'Truft therdof; for the Statutc of
Frands and S?’er]m.zes extends not to
Trufts raifed by. Operation of Law.
2 Fent. 361. 1 Pern. 366, §. P. ad-
miitted ; but there’ faid- tha,t the Proof
suft be very clear that he paid the Pur-
chafe-Money. ’ 3

If there are three Leffees of a Church,
and one of them . furrenders the old

. Eeafe, and takes a new Leafe in his

own Name, it fhall be a 'T'ruft for all.
Dfich. 1684. between Palmer and 27 ozmg.
y Vern. 276. per Curians. ~

4. and B. agreed together to take a
Lecafe of a Colliery for lefs than three
Years, for which they contraéted at a
certain Rent; but by the Agreement, the
T eafe was taken in - 4’s Name only,
tho’ at the Time of théexecuting there-
of, the Leffor infifted that.B. fhould
be a Joint Leflee with 4. and fhould

eceive a Moeicty of the Profits, and be
anfwerable for a Moiety of the Rent,

and refufed to let it on any other
Terms, and .accordingly demanded and
rcccxved ‘a” Moiety of the Rent from

o4 B.on
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B. on a Bill brought by B. 4. plead-
ed the Statutc of Frauds and Perju-
ries, and that there was no Declaration
of a Truft in Writing, B. infifted that
it was good, being a Leafe for lefs than
three Years; or if his Title was not
good on that Account, yet it was good,
as a refulting Truft ; as to the firft, the
Court held, that tho’ a Leafe for three

347

Years may be good by Parol, yet when -

fuch a Leafe is made in Writing, the
Truft of that Leafe cannot be declar'd
by Parol; and as to the fecond, order-
ed the Plea to ftand for an Anfwer ;
the Judge who fate in my Lord Chan-
cellor’s Abfence, being in Doubt about
it, tho’ he inclin'd to over-rule the Plea.
Mich. 1682. between Riddle and FEazer-
for. 1 Vern. 108.

A’s Father had executed a Grant of
the next Avoidance of a Church, to
B. the Defendant’s Father, who was a
Clergyman, and a Perfon much intru-
fted and employed by him, and the
Grantee knew nothing of the making
of this Grant; and being examin'd in
a Caufe, had depofed that he did not
purchafe it; and it was held that this
was a refulting Truft to the Grantor,
there being no other Truft declared.
Hill. 1697. between the Duke of Nor-
folk and Brown. _

‘ ‘ But
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But if the Mortgagee affigns over
his Mortgage to 7. 8. and declares a
"Truft thereof by Parol, for 4. and B.
only, it fhall prevent a refulting Truft’
to the Affignor ; for the Statute of
Frauds, which faves refulting Trufts,
extends only to fuch as were refulting
Trufts before the Statute, and a bare
Declaration by Parol, before the A&
would prevent ‘any refulting Truft.
Tris: 1693. between Lady Bellaflis and
Compton. 2 Vern. 294. but no Decree. -
" If a Father purchafe Lands in the
Name of his eldeft Son, this fhall be
an Advancement for the Son, and not
a Traft for the Father, though the Fa-
ther has been in Poffeffion of it, and has
receiv’d the Rents and Profits thereof.
Hill; 28 Car. 2. between Lord Gray .
and Lady Gray, 1 Chan. Cafes 296,
1 Chan. Cofes 27. S. P. 2 Chan. Ca-
fes 231, 8.P. and there faid to be the
conftant Rule, '
So where the Lord of a Weft-Coun-
try ' Manor, his Tenants refufing to
renew, made a Leafe to his Daughter,
for Ninety-nine Years, and afterwards
fold the Eftate to 7. §. who had No-
tice of the Leafe, and took a collateral
Security that the Daughter fhould res
Teafe within Four Years after fhe at-
tained her Age of Twenty-one Years ;
and
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and_though it was infifted that this was

349.

a Truft for the Father ; and that it was -

the ufual Method that Lords of Weft-

Country Manors took, when the Te- .

nant in Pofleffion refufed to renew; yet .

my Lord Chancellor held it no Truft
for the Father, but an Advancement

for his Child; and that the Purchafer

having purchas'd with Notice of it,and ta-
king a Collateral Security, he muft make
the beft of his Sccurity, Triz. 1687,
between Fennings and Selleck. 1 Vern.
467. decreed.

So if a Father purchafes a Copyhold

Tenement, in the Name of his eldeft
Son, an Infant of about Eleven Years
old, and lays out g4ool. in Improve-
ments, pays the Purchafe-Money, and

all the Fines, and enjoys it, during his -

Life, but having furrcndered it to the
Ufe of his Will, devifes it to his Wife

for Life, and after to his younger Chil-

dren, who were otherwife unprovided
for, and the cldeft Son recovers in E-
jectment, the Wife and Children can-
not be relieved againft it ; for the Pur-
chafe fhall be confider’d as an Advance-

ment for the Son, and not a Truft for

the Father, tho' he enjoyed it during
his Life; for the Son was but an In-

fant at- the Time of the Purchafe..
Pafch. 1687. Mumma and Mumma.

2 ern.
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2 Fern. 19. 2 Vern. 28. S. P. de-
creed.

A Man bought Copyhold Lands of
the Nature of Borough Eznglifh, in the
Name of his eldeft Son, but there was
no Declaration of Truft in Writing ;
but the Plaintiff would have had it
a Truft; for the Father, who as well
as the Eldeft, were both dead; it was
agreed the Father paid the Purchafe-
Money, and many Witnefles were ex-
amin’d on both Sides. And A&s of
Ownerfhip, as Receipts of Rents,
Repairs, ¢5c. prov'd in both Father and
Son ; fo that the Proofs, as to the Mat-
ter, feem’'d to be pretty equal; but
there being no Declaration in Writing
that it was a Truft for the Father; the
Coutt decreed it an Advancement for
the Son, which was afirm'd in the

‘Houfe of Lords. T7in. 1701. betweeri
- Shales and Shales.

So if a Father purchafes in his eld-
eft Son’s Name, and the Son is put in-
to. Pofleffion, who afterwards falls fick;
and in his Sicknefs the Father gets him
to feal a Deed, declaring his Name was

.made ufe of only in Truft for him,

and the Son recovers and continues in

_Pofleflion, and marries, after his De-

withftanding this Declaration of Truft;

ceafe his Wifc thall be endow’d; not-

and
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and {though:the Father had got a Con-
veyance of the Jegal Eftate from the
younzer. sonty for this is a Secret and
fravodent Decd of Truft, to deceive
Creditors dnd Purchafers.. Pafcb. 170z2.
bevvi:cn  Bateman and Batemaw. =z
Veriio 436. - SRS

If the Grandfather takes Bonds; in
the Name of his. Grandchildren, the Fa-
“ther being dead; this fhall be an Ad-
“vancement fot the Grand Children, and
not a Truft for the Grandfather ; for
.the Father being dead, the Children
~are under the immediate Care of the
@randfather.  Pafch. 32 Car. 2. be-
tween FEbrand and Dancer. 2 Chaw.

.Cafes 26. |
If Lands are devifed to Truftees and
-their Heirs, in Truft for a Feme Co-
vert, and that the Truftees fhail from
“Time to Time pay and difpofc of the
Rents and Profits to the faid Feme Co-
vert, -or to fuch Petfons as fhe, whe-
" ther Sole or Covert fhall appoint; and
. that her Husband {hall have no Benefit
- thereof ; and as to the Inheritance in
Truft to fuch Perfons as {he by Will,
or other Writing, under her Hand {hould
appoint; and for Want of fuch Ap-
poiitmeérit to her and her Heirs, this
fhall be a-Truft, and not an Ufe execu-
ted by thé Statute. Mick. 1686. be-
tween
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tween Nevil and Saunders. 1 Vern.
415. 7 L
But where 2 Man devifed the Rents
and Profits of certain Lands to 7: B.
the Wife of /. B. during her Natural
Life, to be paid by his Executors, into
her own Hands, without the Intermed-
ling of her Husband ; and after her De-
ceafe he devifed them to others; and
it was held by Rokeby and Eyre, Ju-
ftices, that the Lands themfelves be-
long'd to the Wife; againft Holr Chief
Juftice, who held firongly that the Exe-

- cutors were only Truftees for the Wife.

Between Sowth and Allen. 1 Salk
228,

A Short
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A Short and Accurate

TREATISE

Polce,

g CTIONS relating to Eftates

for Life, concern either Eftates
in Dower, or other Eftdtes for
Life. T
Firf?, relating to Eftates in Dower ;
and they are either Droitural or Poffef-
fory.
1. Droitural, as the Writ of Right
of Dower, concerning the Qua-
rentine.

2. Pofleflory, as
Aa 1. The
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1. The Writ of Dower, ande nibil
habet.

2, The Writ of Admeafurement of
Dower. . o

3. The Writ De dote aflignanda.

Secondly, A&ions relating to Eftates
for Life, as a Writ of Qxod ei de-
Jorciat.

Firft, Of the tWrit of Right of Dotuer.

" 'The Power is the Provifion which
the Law makes for the JVife, after the
Deceafe of the Husband ; and in (a)
Socage Tenure, it was originally Half
during the Widowhood, becaufe what-
foever was got during the Coverture,
was fuppofed to be by the joint Induftry
of them both; but Half only during
the Widowhood, becaufe it was not to
be carried away from that Family into

A

(@) Swcage Tenure is the Condition upen which Te-"
nants held their Lands, to plow the Land of their
Lords, with their own Ploughs, and do other infe-
riour Services of Husbandry, at their own Charge.
This flavilh Tenure hath, by the Agreement of
Lords and Tenants, been turned into the Payment
of a yearly Sum, which s called Free Socage, in Con-
tradiftin&tion to the other Tenure, which was called

Villanum Socagium,  Bra. libs 2. ¢ 35. Co. Lit.
117,

another:
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another: So in (&) Knight-Service it was
a Third; one Third being allow’d for the
Performance of the Service, and the other
two Thirds were to be divided between
the Wife and the Heir; and here the
Wife was to hold during her Life; for
they confider'd it here, not as an Ac-

uifition that was to goé back into the
g)rmer Husband’s Family, if the mar-
ried another; but as a Tenure that was
to continue, according to the Form of
the Infeudation, which was during
Life; and therefore lock’d on the Mar-
riage Contra&t for an Infeudation after
the Death of the Husband; not only
in every Manner which he thould have
during the Time of the Coverture ;
but fince the Marriage was only a
Contract for fuch -(b) Infendation, it

(&) Krnight-Service, or Servitium militave, was a'Te-
nure, whereby feveral Lands in this Kingdom were
held to the King, which drew after it Homage and
Service in War, Efcuage, Ward, Marriage and Re-
lief; buc it is now taken away by the Statute of 12
Car. ¢ 24.

(b) This Word Infeudation, is a Term borrowed
from the Civil Law, which fignifies (according to
the Civilians) the Granting Lands, Honours or Fees,
either to a Man, during the Will of his Lord or
Sovereign, or for the Feudary’s own Life, or to him
and his Heirs for ever, upon this Condition, that he
and his Heirs acknowledge the Donor, and his Heirs
to be their Lord and Sovereign, and bear Faith to him
and his Heirs, for the faid Tenure, and do fuch Ser~
vices as was covenanied between them, and proper

to & Feud.
Aa:2 was
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was not aGtually made until the Heir had
affigned which was the Completion of
the Infeudation. Hence it was that
the Affignment was by the Heir, where
all other Infeudations were made co-
vam paribus Curiz ;s therefore the Heir

‘'made the Aflignment, as Lord of the

Manor, who was to create the Tenure ;
but if there was any Difpute, touch-
ing the Quantity, it was determinable
by the (a) Pares. If they did not
like the Determination, the Wife
might remove it to the County-
Court, and fo to the King’s Court ; and’
the Heir immediately to the King’s
Court; to avoid Delay to the Wife,
it was fet out by Way of Metes and
Bounds, becaufe it was a Tenancy of
the Heir, and therefore like all other
Lands in Tenure, was to be feparated’
from the Demefnes of the Manor ; the
Infeudation defeated the Defcent; be-
caufe by the Marriage Contra&, the
Tenure was to take Place on the
Death of the Husband; fo only two
Thirds can be {uppofed to defcend in

(#) This word Pares fignifies Men of the like Con-
dition in Life, and under the fame Law, who were
called to the King's Court, the County-Court, or
Court-Baron, to Judge of Martters in Difpute, be-
tween their Fellow Countrymen, that were under
the fame Jurifdiltion, Spelman’s Gioff. 448.

Demefne
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Demefne to the Heir ; fince in the other
Third a Tenure 'is created in the Wife
to hold of the Heir immediately from
the Death of the Anceftor; and the
Reafon why the Law created this as a
Tenure was, that the Heir might be
obliged to do the Service for it, during
the Time of its Continuance, as he was
obliged to do for all Lands which he
had given out in Tenure, as well as
thofe he held in Demefhe; and had there
been no Tenure it had been cut off
from the Manor, during the Life of
the Wife, when the Heir was a Tenant
and no Lord of the Manor; the Aflign-
ment of Dower was in the Nature of
Subinfeudation ; and this Tenure con-
tinues after the Statute of (4) Quia
Emptores terrarum, fince the Heir does
not part with the Fee,
The Writ of Right of Dower is Pa- That it is

tent, and thall be dire®ted unto the . "*
Heir, to fue in the Court of the Heir,

(a) The Statute of Quia Emptores Tesrarum, is a
Statute made in the 18th of E. 1. whercby none
might grant Lands or Tenements in Fee fimple, to
hold of himfelf, and is fo called, becaufe the Sta-
tute begins with thefe Words, Quic Emptores Terra-
rum & Tenementorum de feodis magnatum - aliovune
Dominovum in prejudicium eovundem, &e. Terras & Te-
nementa fua vendiderunt tenendum in feodum fibi ; {o that
thefe Words, and what followed, fhew the Caufe of
making that Statute. 2z Inf. 500. 1 Infh 98 b

Aas as
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as it appearetlt by Britzon; and where
the Writ is direéted to the Heir of the
‘Husband, and the fame Heir is feifed
of the Land whereof the Wife demand-
ed Dower ; then if he will not afign
Dower unto the Fempe, the Feme, who
is Demandant, may remove the fame
by a (a) Tk, into the County-
Court ; and alfo may remove the fame
out of the County-Court into the
Common Pleas, by a (4) Porze, without
fhewing any Caufe in the Writ, as the
Demandant fhall do in a Writ of Right
That the Patent; but the Temwant in a Writ of
Wifemsy Right Patent, fhall not remove the
Praint.  Plea out of the County-Court into the
That the - Common Pleas, without thewing Caufe
cammt, 0 the Pone ; and the Tenant in a Writ
withwt  of Right Patent, or in a Writ of Do~
é”;;jg_”g er, may remove the Plea into the Com-

(a) A Tolt is a Writ whereby a Caufe depending
in a Court-Baron, 1s remov’d into the County-Coure,
and is fo called, becaufe thereby Lis tollitur e Curia
Baronis € ad Caviam vicecomitis defertur.

- (b) This Writ is called a Pore, only from the Man-
datory Part of the Writ; which is, if the Pasty makes
the Sheruf fecure that he will profecute his Claim
againft the Defendant, the Shenff is commanded to
compel the Defendant to give Security to anfwer the
the Plaintiff’'s Complaint by the Words #unc pone per
wadios & falws plegios (the Defendant): And it is for
the Pemandant in Deber to remove the Caufe into
&X;e Court of Common Plegss See New Net. Brew
49

J

mon
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mon Pleas, by a (4) Recordare out of Weere it
"the Court of the Lord, upon Caufe 322
thewed in the Writ; and wipmt Caufes dare.
are fuflicient, and.good to remove the
Lord’s Plea out of the Court,orout of the
Country, and what not, does appear in
the Regifter; and therefore fee the Cafes
there; but the Demandant could not 2,7,:: 2‘;5:
remiove the Plea out of the Court of Ponc, but
the Heir, by a Pore, becaufe he ought & Tol*
firft to remove it by a Zolt into the
County-Court, and from the County-
Court he may remove it into the Com-
mon Pleas, by a Poze, without thew-
i_ngd the Caufe in the Writ, as before is
aid.

Since the Dowrefs holds of the Heir, 7o whom
as the Heir holds over of the Lord ; the /"
Writ of Right of Dower is direGted t0 1ed ~ ~
the Heir, who, upon that Writ, may
aflign Dower, without any further Con-
teft; and if the Hesr be Lord of the
Manor of which the Wife is to be en-
dowed, then the Affignment is to be by

(#) Recordave is a Writ dire&ed to the Sheriff to
remove a Caufe depending in an inferior Courr,
to the King’s Bench or Common Pleas; and is fo
called by thefe Words of the Writ, The Fudge of
the infevior Comrt, is commanded to make a Record of the
Proceedings in the County-Court, and tranfmit the Caufe
into the King's fuperior Comrt of Recordy New Nat.
Brev. 8.4, 16, K,

Aag the
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the Heir, with the Approbation of the
Pares Curie ; but if the Heir be only
Tenant, and not Lord of a Manor, then
the Affignment cannot be in the Courz-
Baron of which the Tenant holds, be-
caufe the Writ is not dire¢ted to that
Lord, to givée him Authority to pro-
ceed; for the Writ of Right was only
where the great Controverfy happen’d
between the immediate Feudaries of
the Manor; and the Dowrefs is Tenant
to the Heir, and not to the Lord;
therefore the Writ cannot come into the
Court-Baron, unlefs where fhe is to be
endowed of the Manor itfelf, or where
the Lord is Guardian in Chilvalry to
the Infant, then the Writ fhall be di-
re&ted to the Lord to endow her; and
this is an A& done by the Lord, as
Guardian to the Infant, and as annexed
unto the Eftate, which falls into the
Lord’s Hands, during the Minority of
the Infant; but in that Cafe, if the In-
fant had an Eftate in Socage-Tenure,
whereof the Wife might endow herfelf,
that was an Endowment (4) D¢ /a
pluis Beale.

If

(4) Dower de la pluis Beale, is that Kind of Dower,
which is neither of the other Kinds of Dower, viz.
Dower at the Common Law, Dower by the Cuftom,

Dower



Df Dotoer. 361

If the Heir, or Lord of the Manor, Where
would not endow the Feme, the may ﬁ:;’"f’"
have a Tolt into the Sheriffs Court, Tole.
without any Caufe fhewn, becaufe it ;f’i"';”{ .
was in her own Delay, and where the e
Heir had no Court, unlefs fhe acquief-
ced in the Endowment made by him,
her only Remedy was to remove it by
Tolt immediately ; and where the Lord
was Guardian in Chivalry, and refufed
to endow, becaufe fhe might have
Dower de la pluis Beale into whatever
Court the Caufe was removed, he
might plead fuch Title to Dower in
the Wife, in Bar of his Affignment,
becaufe the Lord was not obliged to
divide his own Feud, the Wife having
gtherwife a fufficient Dower to {uftain

er.
And in a Writ of Right Patent, the Where the

| j s Plea to be
Plea may be removed at the Temant's, o *, by
2 Recor-
dare.

Dower ad oftium Ecclefie, or Ex affenfu patvis, but 1s
thereforc contradiftinguifhed from them by this Ap-
pellation, De la pluis Beale, fo called, becaufe where
there are Lands held by Kunight-Service, and fome by
Socage Tenure, of which the Husband died feifed, the
Guardian in Chivalry may pray that the Wife may
be endowed De la pluis Beale, i.e. of the moft Fair
of the Lands held by the Sowcage-Tenure, according
to the Value of the Third Part, which fhe claims of
thofe Lands held by Knight-Service ; and the Reafon
is, becaufe this Knight-Service is for Defence of the
Realm, and therefore it is pro bono publico, that fuch
Servic: do remain intire, and ought to be favoured.

CO! Litr 39’ bo .
Suit,
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Suit, by a Recordare out of the Lord’s
Court into the Common Pleas, before
the Juftices there; and by the fame
Reafon, it feemeth, it may be re-
moved at the Suit of the Tenant, in a
Writ of Right of Dower, out of the
Heir’'s Court into the Common Pleas,
beforc the Juftices there, by a Recor-
dare, for good Caufe; fed Quare.
r2 AL And if the Husband do cnfeoff a
Pl zo.  Stranger of all his Lands, and dies, and
%’;’;'é’: his Heirs have nothing by Defcent ; now
diested 1o if the Feme be to {ue forth a Writ of
she Feoffee R ‘ot of Dower, it feemeth that the
thall fue her Writ of Right of Dower,
dircGed to the Fegffee ; for after the
Endowment, the Fegffee fhall be her
Lord, and the fhall bold the Dower
of him, by Fealty ; but before the
Statute of Quia Emptores, (e, if the
Husband enteoff a Stranger of Parcel
of his Lands, to hold of him; then
if the Feme be to fuc a Writ of Right
of Dower againft the Feoffee, the Writ
thall be f{ued in the Heir’s Court, and
Wrere 3o dirccted to the Heir, for the Seigniory
ske Heir that remaineth in him.

And fo if the Husbond, at this Day,
giveth Parcel of his Manor in Tail, to
hold of him, and dieth, the Feme fhall
fue her Writ of Right of Dower, in
the Court of the Heir of her Husband,

and



and againft the Donee in Tail, and the Tée ike.
Writ thall be dire&ed to the Heir.

But if the Husbarnd makes a Gift in
Tail, of all the Lands that he hath, and
dies, and the Feme is to fue a Writ of
Right of Dower of that Land, then [Jhore the
her Husband’s Heir cannot have any 4gf,,',-',,ﬁ’,'b:
Court, becaufe he hath but a Seiguiory Donee, di-
in grofs; and therefore it ftands with 77e
Reafon, that the fthould have her Writ »g.
of Dower againft the Donee in Tail,
direéted to the Sheriff, returnable in the
Common Pleas; and fthe fhall have this
Claufe in the Writ, Owia B. capitalis
Dominus feodi illius nobis inde remsifi
Curiam [uwon.

Dower is the Confequence of the 7bz
Marriage Contra&t, which was under- ﬁj%”;'nf’e
ftood, that the Wife fhould have the guence of
'Third Part of the Eftate, the Husband *¢ f”t"‘"
was feifed of, during the Coverture, to ' °
fuftain herfelf and younger Children,
during her Life, becaufe fhe was fup-
pofed to be equally concerned in the
Acquifition. In Knight-Service, fhe had fov wha
a Third, becaufe one Third was al- P
lowed for the extraordinary Burthen of =
the Tezant, and one Third for fuftain-
ing the Heir; fo fhe always equally di-
vided with him; but the Heir was al-
ways to fet it out; and fhe was not
to garve for herfelf, becaufe the \g’ifg

el
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held of the Husband’s Reprefentative,
as inferior to the Husband, and confe-
quently as fubj& in Tenure to the

To whom H.iry who reprefented him ; but if the
# ety Heir did not fet out according to E-
Dower.  Quality in his Court, the might apply
to the Connty-Court, and to the King's
Cowrt, and where the Heir had no
Court, fhe may enter a Dominus re-
snifit Curiam fuwam ; and hereby the
Writ of Right of Dower was return-
able into the King's Court ; but if the
feir had a Feudal Court, the might
have had it there fet out; and then it
was either affigned, and fet out -by the
Heir himfelf, or by his Pares; for this
was an A& that he himfelf might do, as
well as his Pares in that Court; be-
o i Caufe it was prefumed that he would
fiod befre rather be more Beneficent to his Mo-
ke ‘(g)t:;-ia ther, than a& according to the ftri¢t
Emprores Divifion required by Law-; and this
Terra-  Power continued to the Heir, as long
¥im. g5 the Tenure continued; fo that he
had a Power over the Lands, as a Feu-
dal Lord, before the Statute Qzia Ewmp-

tores, €c.
And if the Husband aliened the
T.ands to hold of himfelf, fince the Feof-
fee continued Feudatory to the Huf-
band, the Heir was to affign Dower in
his Court; but fince the Statute, the
" Feoffee
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Feoffee holds of the fuperior Lord ;”I;,’k‘f”, the
therefore the Heir remits his Court ;be',::‘,:,’gg,
and the Writ of Right of Dower is to

be brought in the King’s Court by the
Dominus remifit Curiam fuam ; but the
Tenant in 'Tail or for Life, ¢¢. did

after the Statute hold of the Lord;

and therefore the Heir's Aflignment of
Dower continues.

And fo if the Husband makes a;f’b”’ the
Leafe of all his Lands unto a Stranger Do o7
for Life, and dieth, and the Feme is to bave the
bring a Writ of Dower againft the Zf;},‘;be
Leflee, for Life, then it feems reafon- Lefee for
able, that the Feme have her Writ of Life
Right of Dower againft the Leflee for
Life in the Common Pleas; becaufe
that he in the Reverfion hath not any
Court,

And altho’ that this Claufe, Quia Where the
B. capitalis D'nus, érc. be put into the Writmeke
Writ, the Lord has not any Court to ix the Com-
hold, becaufe it is a Seigniory in Grofs, ”;":'f;leas,
and not any Demefne Land to hold a’cfdu;;
Court, ¢9¢. and then altho’ the Lord Quiz Ca-’
did never remit his Court, and tlw.tll’)‘(‘jl‘rll‘if1 us
there is not any Matter apparent re- . sotin
maining in the Chancery, to prove the Wit
the Lord's Will, or Affignment, to re-
mit his Court ; yet the Writ returned
into the Common Pleas, before the Ju-
ftices there, is good; and they fhall

proceed



366 Df Dotver:

proceed thereupon ; if the Lord hath
not any Court to hold Pleas of this
Matter.
Andte And it feems, that the ZLord fhall
g‘:;’: ¥ not have his Adion againft the De-
Agion fr mandant, for fuing the Writ in the
fung ~ Common Pleas, if he hath got no
e "™ Court to hold Plea thereupon, and to do
Right unto the Party. -
Where ke But if the Lord hath a Court to
Z‘“}’,f;‘;:;_ hold Plea, then he may have a Prohi-
tim.  bition to the Juftices of the Common
Pleas, that they do not proceed upon
the Plea, otherwife not. Quwere de
hoc. \
where a 'When the Husband, being Lord,aliens
Domeous Lands to hold of the fupream Lord, of
curiam Confequence they are no more Atten-
foam, is dant to his Court; and therefore
e there is implied a Dominus remifit Cu-
rians (nam; f{o that no Aion lies
tor the Heir, for bringing the Writ in-
to the King’s Court, fince the An-
ceftor remitted his Court, by fuch Alie-
nation ; and no A&ion lies by the
Mefne Lord ; becaufe the Title of the
Wife begins before the Tenure arofe to
him; for the Wife's Title arifes from
the Seifin of the Husband, which was
» preceding the Alienation, whereby the
Alienee is attendant upon the next
Lord, and by Confequence, the Court

4 15
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is remitted to the Crown by Aliena-
tion.

And this Writ of Right of Dower, Wher a
lieth where a Feme is endowed of Par- #ife is
cel of her Dower, and the would de- j;”{}’,f:f of
mand the Rcfidue againft the fame ber Dower,
Tenant, and in the {fame Town ; then‘gjw’”;:ﬁ
fhe ought to f{ue this Writ of Dower ; wr.+ of
for the Words of the other, viz. unde Right of
nibil habet, will not ferve, becaunfe that P#"
fhe hath received Part of her Dower ;
and therefore, of Neceflity, it behoves
her to fue this Writ of Right of Dower,
to recover the Refidue; and the Writ
fhall be dire¢ted to the Heir, or to his
Guardian, if he be in Ward, asa Writ
of Right Patent thall be, Ge. |

The Reafon of this is, becaufe the 4nd e
Pofleflory Writ, as the Writ Urde #il f;jfeff"
babet is, muft demand the whole Dower
of the whole Eftate of the Husband ;
and that Pofleflory Writ fhe can have
but once; therefore if the omits out of
the Writ of Unde nil habet any of
the Lands which the Husband was {ei-
fed of, during the Coverture, the is put
to her Writ of Right of Dower quoad Where a
the Lands. 5};‘; ;

And if a Feme lofes her Land which Defanh{
fhe holds in Dower by Default in afre may
Precipe quod reddat ; yet, according ,,’V’ff,’f,}”
to the Opinion of fome Men, fhe fhall Right of

' - ) have Dower.
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have a Writ of Right of Dower; but

it feems by the Equity of the Statute

of Weft. 2. c. 4. That if a Feme lofe,

by Default, the Land whereof fhe hath

had “Dower, that by that Statute fhe

may have a Quwod ei Deforciat, to re-

cover that Land; and before the Sta-

tute, fhe had no Remedy to recover

the Land, but only in an A&ion of
Difceit, if the werc not fummoned.

Tenant At Common Law, if Tenant for Life

{Zw:;j,’f‘;’;, was barred in the Pefleflory A&ion, he

2 Poffeffory never could have the A&ion Droiraral;

Agwm - but if he was barred of his Seifin, as

e 2 he was in the Pofleflory Ation, he was

Droitural harred of his Right for ever; and the

Wit at Reafon is, becaufe no Body could have

Law.  a final Judgment to Perpetuity, to put

the Lands in Peace, by the oery Te-

nant, or Tenant in Fee-fimple of thofe

Lands, and that bound the Right for

ever againft all Perfons, even againft

all Strangers that did not Claim within

the Year and Day ; but Tewant for

Life of Iands, claims the Seifiz only,

therefore whatever barred the Seifin,

was a Bar to their Right, fince they

had not.a meer Right, diftiné& from the

Scifin; and therefore, if even the Te-

nant in Dower was barred by Default,

in a 'Writ of Dower, Unde #ibil babet,

the was perfeétly barred thereby, be-

4 caufe
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cdaufe the Bar to her Seifin was a Bar
to her Right; but if the Lands were
omitted in the Writ of Dower unde
nibil babet, the Judgment in the Writ
could be no Bar guoad the Dower in
thofe Lands, becaufe the Judgment
was not concerning the fame; but as
to the Lands mentioned in the Writ,
Judgment by Default was a Bar, ’till
helped by the Statute of Weff. 2. c.
4. which gives the Quod ¢i Deforciat.

And if the Feme hath Dower, and 4,

lofe the fame by Affize, or Action kjfing ker
tried, it feems fhe hath no Remedy but 5= %
by Attaint ;5 for it {eems fhe thall have Remedy is
no Remedy to recover by a Writ of Ataint:
Right of Dower, becaufe fhe had the
Land once affigned to her in Power ;
and fhe was in Pofleflion of the fame ;
{o that the Title was executed, and fo
the ought to {ue an A&ion of her own
Poffefion, if fhe be afterwards de-
forced.

For the Statute extends only to E- 7. Rea»
ftates for Life, or in Dower, where the fon
Tenants lofe by Default, and not
where they are barred by Judgment,
upon the Merits of their Caufe.

And after the Plea removed into the 7% pro-
Common Pleas, the Procefs is then g s after
Grand Cape, and a Petit Cape; and in ™"
the Heir’s Court, the Manner is to make a

Bb Procefs
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‘Procefs in the Nature of a Swmmons, and
of a Grand and Petit Cape; and the
Writ to the Hejr is thus,
REX A. falutem. Precip. tibi quod
Thekorm e dilatione plenum veétum tencas B,
writ.  quae fuit wsxor C. de tertid parte deceme
acr. terve cute pertinent. in W. quam
clamat tenere de te in dote per liberum
fervitium tertie partis upits denarii per
Annum, pro omni fervitio quod ei de-
forciat, éc,
pouer of . And alfo a Ferze may have a Writ
« Miiety. of Right of Dower of the Moiety, ac-
cording to the Ufage of Gavelkind,
where fhe hath received Part, and is
deforced of Part. N
Whered-  And alfo it appeareth in the Regi-
reled o ftor, that the Feme fhall have a Writ
of Right of Dower direCted unto the
Heir himfelf, where he himfelf de-
forceth her of the Profits of an Office,
and the Writ is thus, ,
TheForm  REX A. falutem. Pracip. tibi quod
‘égrg‘eof plenum reCtum teneas B. de tertia parte
Dower, eXitunu provenicntinmde CuftodiaGaole
to the  dbbatic Weftin. G de tertia parte trium
the third Rodorum. terre unidis Rode prati, &
Part.  gedditiis tor per Annum O lagenarum
- cervifie vel tot ferculorum per Diem vel
per [eptimanam vel per Annum cum
pertinentiis in villa Weftm. quas cla-
mat pertinere ad liberum telzeme’iftw;z
wuit
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funm  quod de te temet in dote” (5
tenere clamat de te in liberum [er-
vitium inveniendum tibi tertiam par-
tem Cuftod. pro Cuftodia Gaole pre-
ditt. & porte ejufd. Abbatis pro omni
fervitio qupd ipfa deforciat, (e, Vide
15 Ed. 3. Dower 81.

Dower demanded of the Profits com- The Pr-
ing from a Fuir de N. 11 El. 3. Dow. ’f-j;;"f “
8s. (. Lit. 32. Dower is demandable
of the Moiety of Stallage, coming from
the Fair of 9. and good, without
faying the Moiety of the Profits of
Stallage, for Stallage is a Profit. Ra.Eist. of sy
234. ‘De tertia parte exit. (5 profic.lage
de quodam wmercato quolibet anno in
fefto. S. Mich. 12 Ed.3. Dower may be
‘well demanded of the Third Part of the
Profits of a Bailiff’'s Office, Parker, g{;;f:
¢5c. without demanding the Third Part
of the Office, becaufe entire; dwbira-
tur in the Office’ of F. v. 45 Ed. 3.

Dower 50. where the Feme is endow’d

of the Third Part of the Profits of a ora Miii.
Milj, and had the Frechold of the Jide
Third Part of the Ml in her. 21 Ed.3. Dii;cr', °
51. Dower, of the Third Part of thePL ;H.5
Office of the Marfbalfea. b

And by the Writ it appeareth, that w";ffy,-ff
the Feme fhall have a Writ of Dower appendant

' ) ‘ ) and ap-
of what is appendant, or appurtena?t.pummm
2 |

P
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The Writ
De Qua-
rentina
Habenda,
when it
lies.

That it is
a Writ
Vicoun-
tiel.

By what
Statute
given,

Df Dower.

to th'c‘ Land .which fhe holdeth in
Docer, if the be-deforced thereof.

Df a Uit De Quarentina Habenda.

‘The Writ of Quarentina Habenda,
lieth where a Man dieth feifed of a
Mefluage and Lands, and immediately
after the Death of the Husband, the
H:ir, or he who ought to have the
Lands after his Death, will put the
Wife out of the Mefluage, ¢c. then
the Wife will have thisWrit; for by the
Statute of Magna Charta, cap. 7. the
Wife fhall remain in the Capital Mef-
fuage after the Death of the Husband,
forty Days, if it be not a Cafile, and
that Writ is Picountiel, and fhall be di-
reéted to the Sheriff, and he fhall hold
Plea thereof,

This Writ was given by the Statute
of Muagna Charta, c. 7. and therefore
the Statute is recited in the Writ; and
it was for the Time which the WVife
was to continue in the Husband's Houfe,
and until the had got an Affignment of
her Dower; and that the unnatural
Heirs fhould not turn her out imme-
diately ; therefore the Writ is Picoun-
ziel, that the Sheriff might reftore her ;
in Cafe fhe was put out before the fora
ty Days were ended.

' And
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And the Writ is in this Form,

REX vicecomiti [aluters, or, ballivis TheFore
fuis falut. Ex querela B. que fuit wxor Weie.
D. accaepinms quod cum in Maogna
Charta de libertatibus Anglic conti-
netur, quod vidue maneant in copitali
Mefluagio maritorum fuorum per dies 40.
nifs MefJuag. illud caoftr.  fit, infra
quod tenpus dotes fue affiznentur: eif-
dew, 5 quod interim habeant rationab:-
lia eftoveria de bonis eorundem, J. de C.
ipfam B. fatim poft mortem preditt,
viri fui, de capitali Meflnag. quod fuis
ejusdem D. in H. licet nec caftrum [it,
szec dos ei affignata fuerit,violenter ejecit,
¢ ipfn effoveria (xa de bowis ejufd.
D. percipere non permittit, ad ipfiis
B. damnum non wmodicum ¢ graca-
wen, (3 contra tenoreny charte preditie,
¢ quia prefat. B. injuviavi jolunins
i hac parte wobis precipineis, qiod
vocatis coram vobis partibus predict. &
auditis binc & inde carnm yationibys
eidem B.plenani ¢y celerem juftitian: inde
fieri faciaris juxta temorens charte pre-
ditte, ne pro defelfn juftitie querels
ad nos venerit, Tefte, Ge.

+ And upon that Writ, the Sherifl fhall
award Piocefs againft tic Paty, to
Pbj come.
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g’fv ﬂ;’)et come and anfwer the fame, and fhall

g not ftay until the County-Court be

pimfelf  holden; for this Writ is 2 Commiffion

#ereon. to him, and upon the fame he fhall

immediately make Procefs to anfwer,

¢rc. within two or three Days, accor-

ding to his Dire&ion ; and thereupon to

proceed as Juftices fhould do in a Com-
~miffion of Oyer and Terminer, Ge.

Dotoer unde nihil Habet.

A wrisof A Writ of Dower wnde nibil habet,

Dower .~ licth in Cafe where a2 Woman taketh

e ﬁ;f,’e}’a Husband who is fole feifed of Lands

where it~ or Tenements, to him and his Heirs, in

fies. Fee-fimple, or to him and the Heirs of
his Body; or if the Husband, during
his Marriage, be folely feifed in Fec-
fimple, or Fee-tail of fuch Eftate, that
the Iffue begot between him: and his
Wife, may inherit the fame; then if
the Husband doth alien the fame, or
dieth feifed thereof, or be diffeifed and
dieth, his Wifc fhall have a Writ of
Dower unde nibil habet, againft him
who is Tenant of the Frechold of the
Land, or againft him who is Guardian
by Kunight-Service of the Land,

And



And the Form of the Writ is thus,

R EX vic. [alem. Mandamus vobis The Form
quod jufte & fine dilatione redd. B. que S P2
Juit uxor C. vationabilem dotem [uam, Lasia.
que €5 comtingit de tenemento quod fuit
preditt. C. quondam wviri fus in N.
unde nil habet, ut dicit, ¢ unde que-
fg’tmﬁ quod A. ei deforciar, G wifi,

Ce :

Note; Altho’ the Writ be conditio- Demar-
nal, zifi fecerit, tunc [uwnmoneas, et g s
the Demandant is not bound to ac- swep ke
cept the Tender iz pais ; for then the g:’:jg*’f
fhould lofe her Damages for the Time
paft; nor is the Tenant bound to tender
it there; and yet he may plead in the
Common Pleas, touts temps prift. 11H.4.

62. 11 H. 4, 40, 41.

It is plain the }/%fe cannot have Da- Fom whas
mages but from the Time of her De- T #e
mand, becaufe the Tenant of the Land dan:
cannot fet out the Dower, ’till the bave Da-

. X magess
Feme be there to accept it ; and there-
fore when the Writ of Dower comes
to him, he is not bound to fet out the
Dower ; becaufe the Dowrefs is not
with the Sheriff to accept it: Indeed,
if the comes with the Sheriff, it will
make a Demand iz pais, from thence

Bbag to
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When to to recover her Damages in the fame
plead that Nfanner as if fhe had made her Re-
ways rea- queft before the Writ brought; but if
9. fhe has not made {fuch Demand iz pais,
. the Defendant may plead touts zewps
prift, fince, as it is faid, he is intitled to
the Pxoﬁts, ‘till Default but he can-
not plead touts temps przﬂ, againft her
after an Effoin caft; becaufe by that,

his Delay appears on "Record.

And againft the Guardian the Writ
is thus,

TheForm  Pracipe A. caftod. terre J. quod red-
ofihe dat, &e. B. qus fuit uxor D. e,
gaintt the 9 H . Note 13 Ed. 3. Brev. 242,
Guar.  jf Le be Guardian of the Land and
disn.  pody, he ought to be named fo in the
Writ ; otherwife it fhall abate. 18 FEd.z.
Brev. 832,
That be is  Becaufe if the Dowrefs do not name
:;:Z;,Zﬁ him Guardian of both in the Writ, fhe
dianm.  does not intitle herfelf to -the A&ion
againft him; for he is not to fet out
Dower for her, but as Guardian of the
Infant.
Ougit 2 And note ; She ought to make him
frew e Heir by the Writ to him that was laft

Heir 1o {eifed. 11 Ed. 3. Breov.q71. becaufe if

}w?dlﬂﬁ the Writ be brought againft the Heir
of
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of the Affignec of the Husband, unlefs
fhe fhews that the -Tenant is Heir to
the Perfon that was laft feifed, fhe does
not intitle herfelf to an Afignment
from him, : :

Otherwife where fhe is endowed ad
oftium Ecclefie, it is thus, ,

Precipe A. quod redd. B. que fuit Prscie of
wxor C. cemt. acr. terre, cum pertin. Dewer «d
. . Iy oitium
in N. de quibus preditl. C. quondaim geclefis.
wir ipfids B. eam dotavit ad oftinm Ec-

clefie, quando eam defponfavit, unde nil
habet, Ge. ‘

- And if the be endowed De afferfu

patris, then thus,

Pracipe A. guod reddat B. que fuit Bx affen-
wxor C. cent. acr. terrey ¢oc. de guibus fiu patris.
predill. & filius & baeres ipfiis A
guondam viri ipfids B. de affenfu & vo-
luntate ipfiis A, patris fui, eam dota-
vit ad off. Ecclefiz, unde, (5e.

And the Writ of Dower unde nib;] Dewer

. de ni-
babet, may be fued in the County be- 1\ naber,

fore the Sheriff, by a Fuflicies, and a maybe
Wife fhall be endowed of an Advow- /e Pe-
fon, Villains, Commons, ¢5¢.. and of Speiff by
other Profits and Liberties: of -which # Juiti-
her Husband had any Eftatc of Inheri- “*

tance,
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Prazcipe
to the
Sheriffs
of Lon-
dos.

Dewwer in
London,

againft fe-

weval Te-
BaNts.

Df Dotver.

tance, which Eftate the Iffue, betwixt
them, by Poflibility, may inherit, Ge.

And the Wife may fue a Writ of
Lands or Tenements in Lordos ; and
the Writ fhall be direGed to the Mayor
and Sheriffs of London, and it fhall
be fuch : \

REX majori ¢& vic. Lond. fal. Pre-
cip. vobis quod-Fufticiatis A. quod jufte
¢ fine dilatione (5 fecund. confuct” civ.
nofire Lond. redd. B. que fuit wxor
C. rationabilem dotem (wam que ei con-
tigit ¢c. iz Lond. & Fafticiatis D.
quod jufte, Ge. & fecundum, . reddat
cidem B. rationabilem Ge. in eadem ci-
vitdte unde mihil babet, ¢5c. ut dicit,
Gc. & unde queritur quod prediét. A. 5
%). ei deforciant, me amplius, o, Tefte,

* And by that it appears, that a Wo-
man fhall have a Writ of Dower in
Loundorn againft feveral Tenants by a
feveral Fufticies in the Writ, as well
as fhe fhall have the Writ of Dower
againft feveral Tenants by feveral Pre-
cipe’s, and all in one Writ, and the
Procefls is Summons, Qrand and Petit
Cape, in the Common Pleas. \

A Brought
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4. brought Dotwer againft B. de li- One cor~

Lero tenemento in C. ¢5 D. B. appear- 1 Poee

ed ; and before Plaint made, the brought of Docser

another Writ in the fame Vill; this Eﬁdﬁa%:r

Writ fhall abate, though no Plaint a ome and

was made before ; for by Shard, one tbe fome

fhall not have two Writs of Dower 5752

unde nihil babet, againft the fame L'e- paitabate.

nant, in the fame Vill, if it be not

upon Special Matter; as if the Tenant

purchafe other Lands, after the firft

Writ, whereof the is dowable. 11 E. 3.

Breo. 476. Otherwife it is of an Affize.

39 H. 6. 12. |

The Writ of ‘Dower being returnable where

before Fufliciariis refident. the ” firft there m2y
.. . il be a Jecond

Writ is depending at the ‘Time of the ;.

fecond Writ purchafed; and therefore

it may be pleaded in Bar thereof, if

they both relate to the fame Lands;

but in the Cafe of the 4fize, if the

firft never be returnablc before the

Fuft. itinerant. the Commiflion s at an

End; and afecond Writ may be brought

at the next 4ffizes, fince the firft can--

not be faid to be pending:

Df Aumeafucement of Doter,

. . heve

'Thie Writ of ddmeafurement of Dow- Ve f
er lieth where the Heir, when he is Admea-
within Age, endoweth the Wife of more firement

of Dower
than g,
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Who may than fhe ought to have Dower of, or
bsve - if the Guardian endoweth the Wife of
more-than of a Third Part of the Land

of which fhe ought to have Dower,

then the Heir at full Age may fue this

Writ againft the }ife; and thereby fhe

fhall be admeafured, and the Surplu-

fage fhe had in PDower, fhall be re-

ftored to the Heir; but in fuch Cafe,

there fhall not be affigned a-new any

Lands to hold in Dower, but to take

from her fo much of the Lands as fur-

paiffeth the Third Part whereof the

ought to be endowed; and he need not

fot forth of whofe Affignment fhe holds.

17 Ed.3. 66. a View is not grantable on
this\Writ 17 Ed.3 67.cont. adjudg d, 78 E.

... 3-20. and it feems that the Heir within
Fhe Heir “noe, fhall have an gdmeafurement of
Aze. Deower of his own Adignment. 7 E. 3.
oose e AC1EfUTCTIEDE B but if the Heir, at
e ar full Age, affigns Dower, he fhall not
full 4g¢ have this Writ againft his own Affign-
Jpallmt ment, 6 H.3. Admeafurement 18.
Where the  And if the Heir within Age, before
g’ﬁfﬁgr the Guardian enters into the Land, do
el bave aflign to the Wife more Land in Dower
she Writ. than fhe ought to have, then the Guar-
diar fhall have the Writ of ddmeafure-

ment againft the Wife, by the Statute

of Weft. 2. c¢. 7. and if the Guardian

brings the Writ, and does purfue it
againft the Wife, yet the Hesr at his

I  ful)
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full Age, by the fame Statute, fhall
have the Writ of Addmeafirement of
Dower againft the Wife.

And the Writ is Picountiel, and fhall
be fued in the County before the She-
riff, and is thus:

REX wvicecomiti (alutem. Queftus eft
nobis A. filius ¢ hares B. quod C. que
Suit uxor predict. B. plus habet in do-
tem de libero tememento quod fuit pre-
dift. B. quondam viri (ui, in N. quam
Veve debet, &5 ad ipfam pertinet babend.
ideo tili pracip. quod jufle, Gc. admen-
Jurari facias dotem illam, ita quod pre-
ditt. C. non babeat plus in dotem de bee-
ved. prediti. A. quam habere debet ¢&
ad ipfam pertinet habendum fecundums
rationabileme doteme fram, G predictus
A. habet de dote illn id -quod Kere de-
bet ¢& ad ipfam pertinet babendum ne
amplins, Gc. Tefte, Ge.

‘The Writ of ddmeafuremernt lieth

381

TheForm
thereof.

Whers it

upon the Affignment of Dower by the it tieth
Heir, within Age, or his Guardian ; % o»

becaufe any Aét of fuch Heir cannot ;ﬁg”"””‘

Dowyer,

intitle her to more than is due by the & #he

Law; and by Confequence a Writ of
Admeafurement muft lie, and there
was no View in this Writ; becaufe it
proceeded on a Suppofition, that it had
been viewed, and found to be more than
a Third Part; and therefore to have

allowed

Heir or
Guardiay.
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allowed a View afterwards, in order to,
{ee fuch an Error, was to {uppofe that
the Writ had originally no Foundation ;
Whereinis A0d it was Flicountiel, becaufe it was
Vicoun- prefumed the firft Aflignment was in
del.  the Court of the Heir ; and if there
was any Miflake there, it was to be rec-
tified in the Court of the Sheriff. Fide
‘ 13 E.3. Admeafurement 17. Yet Bration
where it is {ays, if fhe hath Lands in Doewer in
;fla“l‘;a divers Countries, there it ought to be
Tiis. coram Fufticiariis ; and note, there the
Tenant fhall have feveral Writs. |
Al e So note firff, In every Writ of 4d-
Eand to .
bo pamed. eafurement , all the Land which he
hath in the fame County, fhall be nam’d
. and admeafur’d, |
?g’bm Secondly, If he hath Lands in feve-
2 1 fos. 1l Counties, there fhall be feveral Writs
val Writs. gnd feveral Extents of the whole Land,
whereof the Party died feifed; and it
feems he may have one Cowntiand one
Admeafurement. Quaere how it fhall be
made. 13 Ed. 4. Admeafurement 17,
- yet note 7 R. 2. 7bid. 4. the Defendant
was put to anfwer, notwithftanding this
N Exception. |
#ne Rea- - 1he Reafon why the Writs muft be
fmwty coram Fufliciariis, where the Landsare
:bebf”c’;’_ “ in feveral Counties, is, becaufe the She-
r:.m ]u riffs pf two Counties cannot fet out a
ficiariis. perfet Dower; for they cannot mect
3 out
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out of their Cities, in order to do it;
and the Dower might have been Right
in the whole, though it was out of Pro-
portion in one of the Counties; there-
fore there is no correcting Dower fet
forth in two Counties, nor confideting
it whether juft or not, but only by con-
fidering it coram Fufticiariis; but the
Tenants muft have feveral Writs, be-
caufe an Inqueft muft be taken before
the Zuftices in feveral Counties; but
tho' there be feveral Writs, yet the
Count muft be upon them all, becaufe
the Queftion before the Court, is touch-
ing the Affignment of the Dower,
which is one entire Thing; and there-
fore the Judgment muft be of the Af
fignment upon all the Writs, tho’ the
Inqueft muft be feveral upon each of
them. It feems the Inguefts muft be
taken in every County, where the De-
fendant is dowable, of how much more
or lefs than a Third is affigned in every
County ; and upon comparing all the
Inquelts returned, the Zauflices are to
give Judgment, that the Heir fhould
recover thofe Acres that ‘were over af-
figned, and by the Confequence of that
Judgment, the Defendant will hold the
reft as a reafonable Dower. How the
And, it feems, that in the Connt the Concls-
Conclufion is, Ez inde producit (ectam for &

2 the Count
muft be
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¢ petit admenfurationens ¢, -as in the

Count of Admecafurement of. Pafture ;

and if the Dowrefs can plead nothing in

Bar of the Admealurement, her Man-

How e ner of pleading is, Venit &0 Defendit
?:"f;"l‘;;"f vim ¢ injur quanrdos . ({5“ cwzcc?dz't‘
admenfurationcm pred. fieviy ¢rc. tdeo

The a-  preceprum eff vic. (of the {everal Coun-
:;;rgv‘;fr ties) guod affiwmptis fecum 12 lib. &
- legal. boniimbus, Ge. per quos, Gc. qus
necy, (res in propria perfops fua acce-
dant od prediflam terram  admenfu-
random, . quod per eorum facr'um ad-
menfurari- faciant terram -illam, ita
quvd preditt. Defend. nil Beat in illa
plus a7z dotem, quam ad ipfam pertinet
babendunes  [fecundum dotabilem -dotem
fuanes & admenfurationem quam,. (3¢,
Scirve facias bic rali die fub figille, ¢rc.
figillis, ¢ge. -

- When the Writ is returned, it is en=
tered up in this Manner, 4 .
How . . PER quod predittus vic. adtune &
ery-is to - $bideni aduenfurari fecerit teyr. illam,
bey when fasm per difcretionen: fuams quam per (o
she Wikt ¢r'ume 12 prob. ¢ legalinm. bominum. ad,
edi - - ~boc Jurat. qui dicupt fuper facramentum,
oy, quod in villa de M x. acre terre.
fume affignate pred Defend.. plus quanm,

illa habeére debet, & plus quam ad ip-

fam pertinet babendum [ecyndum ratio-
nabilem dotém (uanm, and then ‘the Judg-

ment is, Qnod (the Heir) recuperer x.

acras terre predicias, And
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) And where the T.ands are in feveral fm‘m’_
Counties, there arc feveral Inquefts; and "4
one entire Judgment; for the Number

of the gverplus Acres are contained in

all the Inquefts. Raflall's Entries; Ad-
meafurement de Paft: fol. 23.

And for the Guardian, the Writ is
thus,

Oueftus eft nobis A.Cuflos terre ¢ ha- Writ foe
red. C. quod B: que fuit usor pradift. e Goer
C. plus habet in dotem ipfius, &c: ita
quod_ non_habear plus in dotem; (5e. &
gnod predift. Cuftos babeats G ne ais
plius, ¢5es Defte, Gre.

And when the Plea is in the Coun- sin., 4y
%, the Plaintiff may remove it with- Plainiff
out any Caufe fet forth in the Writ; J3 "97°%
and the Defendant may likewife re- wirbout
inove it without any Caufe in the Writ, /%
as in Replevin, , ’;}":af,,',’,

And if the Writ be removed into 7% Fr-
the Common Pleas, by a Powe, and Z'ﬁ;vﬁ‘::’,f
Procefs be awarded againft the Defen- #. 44
dants, according to the Statute; which meafure-.
is Summons, Attachment and Diftrefs, e Jo 26
¢5c. then the Sheriff cannot make the
Admeafurement, but to extend all the
Lands, particularly, and to retura the
fame into the Common Pleas; and

Cec there-



thercupon the Admeafurement fhall be
made by the Juftices.” -\

And if the Guardian affign for Dow=
er to the Wife, more than fhe ought
to have, and- aftscrwards grants over
his E(’cate, his- Afignee fhall not have
a Writ ‘of ﬂdﬂzeafzjrerzze;zt. ‘Note thefe
Points following are well refolved.

Where the * Firf?, If the Guardian allign Dower,

Grantee 0 and grants over the Ward, the Grantee

ave the

Vit {hall not have Adi/szureﬁzeizt

Hrerette - Secondly, If the duceflor alligns Dow-

Heir, and ¢r, and dies, the Guardian of his Heir

not the - fhall never have Admeafurement, but

uardean . .

#0 buve in. his Heir {hall have it; but this- feems
to be in Cafe where the Anceftor was
within Age at the I‘xmc of the Affign-

, ment.

Where the  Thirdly,) Where the ng foifes a

EZ;’[ZZZ: Ward, to whxch he hath no Right, the

. Quardian {ues an Quffer le main, and
has it, falva dote, it feems, in this Cafe,
the Guardiah fhall have Admeafure-

-~ ment ; otherwife it is of the Aflignee

P she O Grantee of the King. 7 R. 2. Ad-

Heir pall gpeafurement 4. Note there alfo, if ‘the

ﬁ“ﬁé_"” Difleifor-endow the Wife of more than

The Rea- & 'Lhird Part, the Heir fhall have an

ﬁZZG‘w byte Afife.

ey bave ' Lhe Reafon is, becaufe the G'mfztee

it, and not comes in wnder the Guardiazn, and therc-

fffhff?:j” fore isbound by his A¢ts ; but if the Heir

dpe. bﬁ
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‘be of full Age; and afligns Dower; and
dies, his Heir fhall have no:Writ of
Admeafunrement, tho' he affigned too
much, becaufé’ he is bound by the A& Otboicurr
of his Anceftor; but if the Heir be if’,b,f:“fﬁ;
within Age, and- affigns ‘Dower, and se within
dies; his Heir being of full Age, he®e 4&
fhall have a Writ of Admeafurement,
becaufe his Anceftor was not bound by
‘his A&, during the Minority ; but if
the Heir be within Age; when he af-
figns Dower, and dies, leaving an Hzir -
within Age, {fuch Heir thall have an
Admeafurement when he comes of full
Age, when he may be therbby bound;
and the Gudrdiar fhall not have there-
by a new Admeafurement during the
Minority, becaufe he muft take the E-
ftate in the Condition the Anceftor left
it, tho' fuch Aflignment of the Anceftor
was to the Prejudice of the Guardian. -~ .

- And if the Djffeifor endows the Jife Meether
of more than a Third Part, the Heir fair havé
-fhall have an Aflife, becaufe he had no s 4fif%
Right to affign Dower; and therefore
the Wife does riot-come in under a Per-
fon who had Poweér to make an Aflign-
nient; guoad that Part which is more
than her Dower; fo that in that, the
is looked tipon was a Diffeifor ; and by
Confequence. the Heir may have an 4/~
fife: | | |

Ce1 And
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Weere the  And fo if the Heir, within Age, af-

E{:‘,’,";ﬂe figns to the Wife more in Duwer than
s Writ of fhe ought to have, cgc. the Guardian
Admea- - in Right may have a Writ of Admea-
Jarement af
Doawer, . Jurement ; but if he Grants'over his E-
but st bis ftate, his Affignee, who is Guardian-in
Afgree. P, a& thall ‘not have the Writ, becaufe
it was a Thing in Action given to him,
and the Heir thall have a Writ of Ad-
meafurement of Dower for Dower af-
figned in the Timec of his Anceftor;
koc widetar, if the Anceftor was within
Age at the Time, ¢,
Woeve the  And it a Joman be endowed in
Beir oall Chancery by the King, the Heir fhail
wvie:  have a Writ of Admpaﬁaremmt againft
and tke  hery if the has more affigned unto her
f’;’f,:ed] for Dower than fhe oufrht to have. 1If
by A0z, upon Recovery of the Thxrd Part ‘in
but by Sei- Dower, the Sheriff affigns 2 Moiety,
e racias.
the Tenant hath no Rcmed} againt
the Sheriff by 4ffife, but, he may have
a Scire facias to affign Dower de zoco.
23 K. 2. Executzo;z, 165 dee z1 K.
7. 29,
Totzeb Dower affigned by the’ Infqnt mdfe
not obe  than was. ncchTary, thall not bc avoid-
quided by ¢d by Entry. Vide 10 Ed. 3. 210 Diost-
7 ¢ fhall not be admeafired by a ' Writ

of ‘Dower. 19 Ed. 3 Qz:ﬂfe.lwpf’dzf,
154
e
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s The Reafon is, when the Feme rc- Weere the
covers Dower, and the Sheriff affigns it m}’}”ed-
by Award of the Court, and by the In- no Wrong-
queft of twelve Men, the Sheriff is no & ard
Wrong-docr, tho’ he afligns more than cup pae
her Share, fo that the Heir can have m 4fife
no Affife againft him, but he muft ap-
ply himfclf to the Court for a new
Inqueft; and therefore muft call in the 4, 7.
Tenant in Dower, by Scire facias.nant tobe
And when ‘the Heir afligns, during his ¢/ in
Minority, more than is neceflary, he {0 cins,
cannot, at his full Age, avoid it by
Entry, becaufe Part is well affigned,
fmce fhe was intitled to fome Dower,
and confequently he cannot avoid, but
quoad the Overplus, and fuch Overplys
cannot be diftinguithed till it be at-
meafured. - ~
" Secondly, This Affignment was fup- 4n 4fen
pofed to be 'done with the Approba. 7es of
tion of the Pares of the Heir's Court, fyroot s,
and fo could not be avoided without be done
an Inqueft; bnt if the 7/ife brings a P&'rares
Writ of “Dower, and the Dower be fet avoided
out under .the Direéion of the Court, bt &y
the” Heir fhall riot have ddmeafure- "%
‘ment when he comes of full Age, be-
caufe it is fuppofed the Court will take
Care of the Intereft of the Infant;
thereforc its A& cannot be impeached,
tho' the J/ife had thereby more than ~
Cc3 {he
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Z’Z”ﬂ”’; fhe ought; but OQusre whether the
e el
ay bave Heir may inot have a Scire facias, if

2 5cire  the Sheriff- has fet out more than he
facias,  noht; and if the Guardian do affign
mthtb
fanding Dower more than the ought to have,
an Ingueft. the Heir, during his Nonage, fhall not
have a Writ of Admeafurement ; but if
he himfclf does, ¢5c. then it feems regs .
fonable that he himfelf, duting hisNon-
age, may have the Writ of ‘Admeafure-
_ mcnt of Dower.  Quare tamen.
i”;ﬁ;""’;c ~ But if the Wife, after the Aﬂignment
she Tenant Of Dower, do improve the Land, and
in Dowery prake it better than it was at the Ti ime
e ?fom of the Aflignment, an ' Admeafurement
ber by 41 docs not lie of that Improvement. 14
Zzgure H. 3. Adwmeafurement 1o, 13 E. 1. ibid.
wr 17. but if the Improvement be by
Cafualty, as a Mine of Coals, or of
Lead, which are in the Land, &v¢.
which have been occupxed in the Huf
band’s Time, the Doubt is the more ;
but fhe fhall not dig new Mmes for
that woul 1d be Wafte.
4 pie- | Lhe Diftinttion, touching the Mme,
rence 2~ {eems to be this, That where a Mine
;::;f:; % is not open, fhe cannot work it at all,
3ot of  becaude it will be Walfte; if it be open,
Impove-  and in Work, it {feéms to be only a’ ca-
’;”eg:; 1, Tual Profit ; and a cafual Profit. fhail,
32, not'avoid 4n Af’ignment or be fo ad-
meafured as to vacate it, fince it_ is

not



Df. Dolves, 391

not certain to continue during the Life
of the Dowrefi ; and therefore not to
be computed into the Value of that
Part. which fhe poffefles, unlefs the Va-
lue was coextenfive with the Eftate
which fhe is.to haveé in it, :

- And if.the Anceftor dieth feifed, and #here
the Huskand die before he. entereth in- e,,,,,z;ff
to the Land, yet the J/ife thall be en- o' he
dowed, . tho’ her Hnsband had but a Jsband
Po{Te[ﬁon in Law.  Pofeffiom
- But a, Ma? ﬂ}fall not l}e }?’mzmt Alter of
by the Currefy of Land, if the Jpife o Tenant
th not: a, Po{}l]‘efﬁon in Dced, if it be fﬁjﬁ,tbecm'
not in Special Cafes, as of an Adwow-
fonsy of Rent, where fhe dies before the
Day of Payment.* »

. And in that Cafe, if the King's Te-
nont dic feifed, and the Ter-tenant dics
before he enters, then the Wife fhall
be endowed. .

But if the Hezr enters and intrudes where g6
upon the King's Poffeffion, and after- Wife mot
wards dies before he fueth his Livery, ? koo
the 77ife fhall not be endowed by the awhere rhe
Statute of Prerog. Reg. c¢. 12, which Heb i
is, that if the Heir intrude upon. the ,Ze]ém;?
King's Poffeffion, that nullnms decrefcis Pl el
ei lib. temementumy. Where a Wouan
takes a Leafc for Yearsof Land, fhe
fhall not- be endowed of the fame
Land during the Term; accoxdmgly

Ccy where
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Z},’"“"l’@ where the Wife takes the, Commitment
bezeiﬂvi,u‘-‘ of the Wardfhip from the Grant of the
d, #0" 1he King, without any Execution of Dower,
f_f“;f;’:i fhe fhall be barred of Dowers during
zed, if he the Nonage of the Heir. .6 H.4.7. But
Heir be - if - the Barom be -attainted; and dics, -
et and the Jife takes a Leafe for Years
of the Land, -from the Grantiof the

King, the Heir of the Husband being
alfo-in Ward of the King for other
Tenements that were intailed ;5 and af-
terwards by A& of Parljament, or Repeal

of Judgment, the Heiris reftor’ d now fhe

fhall have her Dower; for that the Leafe

was. made - before the Title of Dower
commenced. ., So if 4. makes a Leaft

to a Feme, for sYears, and afterwards

they sintermarry, . 4 dxes ‘within the

Term, his Wife thall be endowed. 6 H.

a. 7. 8. Sir Fohn Cormwallis’s Cafe,
Dyer 76. Tenant at ‘Will thall be in

. Dower of the fame Lands. aa+ anpat
e Rese- 'The Reafon of this Cafe is, becaufe
don therecf. whcn the #7fe takes a Term, or has a
'Term in the Land, by her own A&, the

agrees to hold it under the Refervanon

of ,the Rent; rtherefoxe fhe cannot af-
terwards recover.a Freehold in that E-

{’cate, which would make a-Merger of

the Term, guoad that third Part ;-and

by Confequence, take away the Securt-

.ty; which the. Heir -had for. his Rent,

‘IL;Q_,
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fifice: he could mot afterwards diftrain Where she
in that' third #Part forghis Rent, and Z‘,f;,;f g
therefore fuch Term willtbe a Bar t0 of a Term
the? Wife's recovering “Dotwer in thatf’“"D”‘"
0‘1021’.
Land, f{ince fhe has’ covenanted with atiter
theo fleir to hold of "him in another of the Ae-
Manner ; but thoygh the W 1f‘t,iwere;'?'7‘f£:m;
'Fenant- at ‘Will, the may bring Dotver, as Will
becaufe the: brmgm« the Writ is a De-
terminationyof * the Will- 1 And where
the Eftate, ‘which the YHusband hath
during the ‘Marriage, is ended, there
the ‘Wife ‘thall lofe hcr Dower.
1 As if Tenant in Tail do dlfcontmue %”jb’f;
in Fee, and.afterwards taketh a" Wife, 1 per
and dxffelfath the Dicontinuce, or the Dower by
Difcontinnee doth enfeoff- hxm, and af :Mf;{:m"
terwards ‘the 'Fenant in ‘Tail dieth fei- 1 Inft.51.
fod, his Heir is remitted, ‘and the Wifc Pyer 41
ﬁxall lofe her Dower, becaufe the Heir
is feifed of 'another Eftate of Inheri-
tance than the Husband had during
the Coverture, Fide infra.

‘And {o if -2 Man have a Title of Ac- Weere tbe
.udn ‘to recover any ‘Land, and - after- W‘f’ Joak
wards -he entereth” and dx(Tmfcth the Dower, the
T'enant of the Land, and dncth feifcd, Husband
and his Heir entercth his Heir is re- bﬁi}i‘f,‘h
“mitted» unto the Titlc which his An-
ceftor had, -and’ the Husband’s Wife
fhall lofe her Dower, for the Eftatt
which the Hushand had is dctcrmj'ne;f:;

or
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for that was an Eftate in Fee by
Wrong, and: the Heir hath the Eftate
in- Fee, which his Anceftor had .by
Right. . Accordmg to this’ vaerﬁty

: Vide 10 Ed. 3 :
Where e 1f & Man makes a Gift in Tail, re-
wifeof the ferving a Rent to him and his Helrs,
Domer' * and afterwards the Donor hath a Wife,
%e endowed and dicth, and the Terant in Tail dleth
of « Rent, without Iffue, the Wife of the Dozmor
fgﬁ,m?f fhallnot be endew dof the Rent, becaufe
o the Rent is extin& ; for it was refcrved
upon the Eﬁa.te—tall which is ended ; but,
altho’ that the Tenant in Tail dicth
without Iffue, yet his Wife thall be en-
‘dowed, becaufe the Land continueth,
and is not determined, as the Rent is.

Where e~ N. B. If a Reat be granted to 7. 8.
wife foall and his Heirs, npon Condition that if
e of «  the Grantee or hisHeirs be within Age,
Rent, but the Rent fhall. ceafe during their Non-
zifff,‘o‘”‘ age, the Wife thall recover Dower of
during the the Remt againft the Ter-tenant ; but
g";“g‘f ceffet executio during the Nonage. 12
* - E.3.Condition, Perkins fol.65. PI. 277.
Wbere e~ 1f the Grandfather dies” feifed, and
Wife Ofb after the Father dies feifed, and the
t,ff,,,,‘f;, “ Son hath the Land, and then the Wife
“pave Dow- of the Grandfather is endowed of the
erofthe  third Part of the Land, and dieth, yet
mather's  the Wife of the Father thall not have
third Part. Dower.of the third Party Quin dos de

dote peti won debet,” ' Thc



/
Df Dotver, 39¢

- "Phe. Dowrefs holds of the Heir ;
but by the Inftitution of the Law,. fhe
is in of the Eftate of her Husband;
fo that after the Heir’s Aflighment, fhc
holds by an Infeudation from the, im-
mediate Death pof the Husband: Hence
it is that Dower defeats Defrent, be- g’h”’e s
caufe the Lands cannot be faid to de- fousy pe..
fcend as Demefie, which are in Te- feent
nure, and the Affignment of Dozwer
bemg in Nature of Infendation, and
taking Place immediately from the
Déath of the Husband, there are only
two 'Thirds which- dcfcendcd as De-
mefne: Hence ‘the Maxim arofe that
there could not be Dos ex dote; for if Where
there were Grandfather, Father and Son, ,,,,‘,’s{f’éx
Ge. wt [upra, the Mother was not in- dote.
titled to be endowed of a third Part of
‘that Third, becaufe it was in ‘Tenure’
of the Grandmothcr, during the Life
o{f: the Fathcr and he was never fcxfe
Or it.

But if the Gmml;;zotker had died, Where the
during the Life of the Father, the Mother.
Mother ihould be endowed ; becaufe eigomed.
the Tenure of the Dowrefss Grand-
mother was determined, and fo was
Demefue in the Life of thc Father.

So if the Grandfather had enfeoffed
the Father, and died, and the Grawd-
z,izatlﬂer had recover’d Dower of the

Fat‘hel,
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7 lik: 2 Pather, and thén theFather died, the Afs-
of that-\

Parsavnicn ther fhould be endowed, not only of the

sbeGrand- Fftate in Poffeffion, but of one Third

ok in Reverfion, of that Part (c7z.) which

Dewer.  theGrandmother held in Power, becaufe

the actual Seifin of the Father, by the

Féoff‘mcn.t,’ was* before the Tenure; of

the’ Grandmother took Place upon the

Eftate, tho' the,/Title to fuch Tenure

was precedent; therefore -the Title of

the Grandmother . does not ,avoid the

Scifin of the' Father, which he attain'd

by -the precedent Livery, but only-bur-

thens it with an Eftate for Life ; -fo

that the Sziffw of the Father, in this

Cafe, .being:notsdefeated by the /Te-

nure of the Grandmother, as it was in the

former.. Cale, fuch Seifiz -muft there-

fore be.cfecem’d to have Cpentinuance

during the Coverture; and from this

Notion it is clear,: that, if - T'enant in

'Fail . difcontinues™” and after "takes a

Wff‘:’ sf"” Wife, - and - dxﬁelfus the . Difcontinuee,

the Pifsi- and dlCS, his Witc fhall not be endow’d,;

Jg’; f;{a 'fj’ becaufe “her Tenure m mutt arife out of

e preit the Eftate gained by Diffeifin, -and.by

rot be en-, Coafcqucnc fuch "Fenure is defeated

dwed . by the Remitter ; for fhe cannot hold

of the Jir, as by Infendation of that

‘Effate, which hie has not in him. -~ ;.-

« If the Husbard be Tenant in C’ow‘

by With sco oftheks in Tee, of jcet-

tain
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taii "T.ands, and dies, his "Wife- fhal] Hoe rée -
be endowed of ..the third Part of -the 4%’,,2:&‘
Land, by Meres and Bownds to hold in in Common,
Common, ¢¢. it is-to be holden byf{‘;qii;f” =~
Metes and Bounds, quoad the Heir, and .
fhe muft ftock the Land in Proportion
to a Third of a Moiety; and guoad the
other YMoiety, fhe *muft {till hold in
Comnion with the other Tenants.

1o Dowder muft always be in Severaity Dower by
by  Metes and Bounds, quoad the Heir ; gﬁi‘;;:”‘
becaufe it isa Tenure of -the Heir, and )
therefore muft be divided from his'De-
mefhes.-

And if a IVife be endow’d of a Mill, How 1 s
or of an Othice, fhe thall have the third erdeawed of
Part of the Profits thereof affigned.to’, O:ﬁ{,f'
her, and: fhe thall have a Frechold in
the third Part of the Mill, 6. Al 45.

E. 350 A" Woman:'at the Age of Nine

Years, or more, ‘at the Death of ‘her
Husband, fhall have Dower of his Land;

but if fhe be of lefs Age, ¢r¢. then the -

fhall have no Dozwer.

w1f a Woman be endow’d,-and’ after Zenane in:
lofeth it by an A¢tion tricd, if the prays Dowe, « -
in Aid of him in the iReverfion, fhcﬁgff,,}w
fhall be endow'd of that which remain-is Rever-
ethy 'Vide 4 E. 3. 25; 36. 13 E. 3. 7: ﬁ"Z; :f_‘“’
yet there: fccms this Diverfity, if a dowed
Wife be endow'd by a Difeifor, fhe
fhallthave ‘the Warranty; but. if the

pios” Rever:
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Reverfion of thofe Lands be only'gran-
" ted over by the Heir, the hath loft the
Warranty againft the Grantee: 17 E.
3.7, 21 E. 3.48 10 E. 3. Quid ju-
7ify 41.
bower o If the Hushand exchangeth Lands;
f;”"i‘x’”""" ¢rc. and afterwards dieth, SF the IVife
change.  have Dower of 'the third Part of the
Land taken in exchapoe the fhall not
" have Dower of the othpr Lands, ¢c:
which were given in Exchange.
Weeea  If a Woman be Guardiazn in Socage;
S o and fhe brings a Wit of Dower againtt
Toe boids A Stranger, he may plead that fhe hold-
Landsin oth Lands in Socage, of which fhe may
Socage  endow hetfelf de Ja pluis Beale, and
then upon that®the Wife may endow
herfelf of thofe Lands, unto the Value
~ of the third Part, wh1c11 the ought 'to
‘have of the other Lunds which the
Guardian holdeth, ¢5c. —
wreber  And whether fhe may cndow her-
Jpe may felf de lo pluis Beale; unto the Va-
’}f,fo o lue of the third Part, which fhe ought
Lands de to have of all her Husband’s Lands o
]I‘;)‘CE::‘S no, Quare. For fome hold that Dower
de la pluis Beale fhall endute but dus
Ting the Mmor!ty of the Heir whxch 1S‘
_ in Ward. "
Wrerethe  'The Son Would have c.ndowd hxs
Son it 10ife of a Reverfion of Land, which
«ffenfa  one held for Life, ex aﬁ;zﬁt patris,
patris. 5 amd
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and held not good, M. 4: E.3. becaufe
it was not in Poffeflion; whereof a Right
of Dower may be claimed.

And the Writ of Dower ex affern(n Wheie
patris lics as well againft the Guardian 4 P
as againft the Tenant of the Free-
hold. . B
If the Tenant fore-judge the Mefize, Were e
yet the Mefnc’s Wife fhall be endow’d. 7ife of
If a Man recovers in Valuc againft the ‘g 2%/
Husband, by a Warranty anceffrel, yet e endowse
the Wife fhall be endow’d, becaufe ¢ |
the fame is by Foice of the Warranty
-made, and not by Reafon of a para-
~mount Title to the Land.
 Where the Husband's Lands are evic- e, g1g
ted by a 'Title Paramount, the Wife Wife can
cannot be endow'd, becaufe the Wife? ’;Z ";}
cannot be intitled to an Infeudation, Lands
where the Husband is not intitled to eviffed by
the Land itfelf ; but if Land be rer bt
cover'd by Way of Recompence in Va- mounr.
‘lue, either by -Homage ancefirel, or
otherwife; fuch Recompence binds the
T.and only from the Judgment of fuch
Land being precedently bound. By the Where pe
Wife’s Title to her Dower, fhe fhall fref bave
have her Dower out of the Lands re- of Tunds
coverd in Value; and if the Wife be #ecovered
evi@ed in any Part of thofe Lands af-‘ V*"*
figned unto her for her Dower, the is
intitled to recover in Value againft the

: ’ Aflignor
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- Affignor of Dower, be he Difleifor or
Heir; becaufe it was not an Infeuda:
tion of that Third to which the was
intitled; but fhe fhall not recover a-

wt = gaintt the Heir's Grantee of the Refiduc

geinfithe of the Lands, becaufe he did not make
gfﬁ:ﬂ;“ the Infeudation, and the Tenure is not
in him, but the Reverfion ftill contis
nues in the Heir ; and albeit, the Heir
had granted the Reverfion of the third
Part, yet flie could not recover againft
the Granree, becaufe the Heir could
not grant over the Reverfion, without
her Attornment ; and fhe is not oblig'd
to attorn, unlefs fuch Grantee of the
Reverfion will enter into a Warranty
to defend her Eftate ; and it feems that
the Recompence which the Wife has,
is only againft the Perfon who made
the Aifignment ef Dower, and doth net
touch any Eftate not fubje@ to fuch
Infeudation. The younger Son fhall
not afign Dower to his Wife, ex affen-
. fu patris of the Father’s Land; becaufe
no Heir apparent. _ )

What The Endowment ad oftinin Feclefies

Dower. O €% dffenfu Patris, are particular

Ecclehiz, Infeudations in the Life of the Huft

asd cx  band, though to take Place after his

2,‘:‘;‘12“ Deceafe, -and therefore the Hife may
enter ' without any Affignment of the
Heir, or any further Specification: of

2 the



the Father, than what ‘was contain’d

in his orxgmal Deed; becaufe the Te-

nure “was ere@ted in the Life of.the
Husband; and rone can endow in this
Manner, but the Heir apparént ; becaufe

no Body elfe can be certainly intitled

to the Demefne, and thereforc they
cannot make fuch Sort of Infeudation
out_of them, nor could 'the Hcir do

it, without the Affent of the Father;
becaufe the ‘Demefnes are in nlm, nor

could the’younger Son even. in Bo-

rongh Englif do it, becaufe there may Co. Lir.
be a younger; and thefe Sort of Dow=35 b
crs were fo conftituted as to take Place pf,ﬁ;'ﬁ i
at all Events, either in the Lifc ofconfitud
the Father, by his Affent, or after his.
Dcath by the Infeudatxon of the Huf

band:’

If the Hushand énters into Rehgxon, A Wife
the JVf¢ thall not have Dower, during 7t to bavé
his Lifes for the entering into Relr- g,‘"f,’f:gﬁ“

fon -is only a Separation, and no Dif- vil Deatb
%olutxon of the Marriage; and if he ;gu:,f’;nd
were deraigmed, he may. cnter upon his and whys
Fftate again ; and it feems, the Eccle--
fiaftical Law will give the Wife Ali-
mopy during his Life;. but fhe can-.

not’ hive a feparate Intereft, by Way of
Dower, during the Mamage. .

'The Wife thall have'the Third Part.
of an Advowfdn* for her Dower: If

Dd the
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May bfe the Wife do elope from her Husband,
2’;’ Lo and remain with the Adulterer, fhe
sery. fhall lofe her Dower.
Bt woif DUt if fhe remain in Adultery, upon
fbe is wpn the Husband's Lands or Tenements,
theLand. he fhall have Dower, becaufe the
fame is not an Elopement.
How the By the old Fendal Law, the Puaf-
oL Juby " if he committed Adultery with
Villenage his Lord’s Wife, it was a Forfeit of
g s his Feud, and confequently if the Wife
“ of a Tenant committed Adultery, the
forfeited the Infeudation of her Dow-
er ; but the fubfequent Laws put it
upon Elopement ; becaufe by that the
Adultery became flagrant; and they
would not allow {ecrct Adulteries to
be pretended after the Death of the
Husband, by which the Heir blemifh’d
| ‘the Reputation of his Anceftor. |
How e If the Husband be attainted of Fe-
;’;;g’gm‘j{: lony by Outlawry,or otherwife,the fhall
before the lofe her Dower. Vide the Common
Law was Law alter'd in this Cafe. 1 E.6. c
1E. 6 12
¢.12,9,  When the Husband's Eftate efcheat-
& i ed to the Lord for Felony, or to the
9, 55- 44 King for Treafon, there was an End
of the Wife’s Dower, becaufe the King
* or Lord came in by Title Paramount,
-and the Eftate of the Husband was at an

End, out of which the Infeudation was
4 . to
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to be; fo if the Husband had. enfeoffed When fie
any Perfon, and had committed Trea- T
forz or Felony, fhe could not have Dower of
claimed her Dower from the Feoffee, s T
becaufe the Fegffee after the Death of
the Husband, held of the fuperior Lord;
and the Eftate of the Husband, which
he had during the Coverture, is for-
feited ; but if the Husband had not
committed the Treafon or Felony,
then the might have claim'd her Dower
of the Fegffee, tho fince the Statute of
Quia Emptores, the Feoffee holds of g:z ffe
the fuperior Lord, becaufe the Mar- g the
riage is confidered as a Charge upon the Statue
Eftate to any Perfon that comes in the %‘:&om
Per; as under the Conveyance of Terra-
the Husband, and thereforc the Wife's **™
Dower was confider'd as an Infeudation
charged on the Eftate of the Fegffor;
but if the Husband had committed a
Forfeiture after Feoffment, it would
have work’d as an Efcheat of the Mef-
nalty, and confequently the Feoffee
would have held of the Lord Para-
mount; and the Wife could not there-
fore have had Dower ; but where there
was no Forfeiture, the Mefnalty had a
Continuance, and then the Wife’s Dow-
er was to charge the Fegffee, as a prior
Infeudation arifing out of the Ma.riage
Contraét. : N

Wd2 But
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Theiike.  But after the Statute of Quis Fup-
tores, ¢y¢. this DiftinGtion, which
arofe out of the Mefne Tenure, be-
came obfolete ; and therefore the
thought, fince the Husband could not
by his Alienation, defeat the Wife's
" Dower, fo neither ought he by his A&
of Forfeiture; therefore, agreeable to
this, the Statute of 1 E. 6. ¢. 12.-was
made to preferve the Wife’s Dower
where the Husband had forfeited. .
wife of «  1f one Fointenant makes a Forfeiture

Fonte-  of his Part, his Wife fhall not be en-

mrt dow'd, becaufe the Husband was never

fole feifed.

T like.  In that Cafe of Fointenancy, during
the Joint Seifin, the Wife’s Contraé&t of
Dower can never attach upon the E-
ftate ; becaufe the other :Jointenant
comes in by the Feudal Contra&, f{u-
perior to the Marriage Ceontrad, fo to
the Wife’s Infeudation ; for though the
Marrirge Contraét had been prior tothe
Jointenancy, yet it will not attach up-
on it, becaunfe the Eftate in Jointenancy
is fo created, that it fhould furvive,
Er cujus eft dare ejusdem difponere;
therefore, though the Marriage were
precedent, yet it cannot take Place up-
on this Infeudation ; but as foon as the
fole Seifin commences, the Wife of the
Feoffee thall be endow’d, and the Wife

of
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of the former Companion of the A-
lienor, who is now become Temant in
Common with the Feoffee,

Endowment ex affezfu matris is good, Dower ex
but ex affenfn fratris, is holden not alfenfn
good. | : ’ o fra-

And Dowment ex affenfu patris, af-5in. o
ter Marriage, is good. Dowmnient ex mmfs,
affenfu matris is good, becaufe the Son
is Heir apparent of her Lands; but ex Why not
affenfu fratris is not fo, becaufe one g, :ge"ﬁ-‘
Brother cannot be faid to be Heir appa-
rent to another, feeing the Brother
may marry, and ‘have Children, and
the Dowment ex affenfn, ¢c. is good,
at any Time-during Marriage ; becaufe
it is only afcertaining the Quantity of
Infeudation, nor is there any Objection
that this fhould over-reach a Purcha-
fer ; becaufe when ever an Heir Ap-
parent is married, it is {ufficient Notice
to enquire into the Settlement of the
Land of the Father. If a Man marry ;
a Woman in & Chamber, Dowment ad £ ofium
oftium Camere, is not good. 1%

Dowment ad oftium Ecclefiz of the Wt &
Moiety of the Land, is good. - 'f}’;;fz"”

And a Woman married in a Cham- face
ber, fhall not have Dower by the Com- Pewers
mon Law. H. 16 H. 3. Quare of
Marriages made in Chapels not confe-
crated, (¢, for many are by Licence

D d 3 - from
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from the Bifhops married in Chapels,
¢oc. and it feemeth reafonable they in
fuch Cafes, fhould have Dower. |

Formerly they held, if they were
not married at the confecrated Church,
that the Wife thould not be endow’d ;
becaufe the Contraét not being folemn-
ly made, was no fufficient Foundation
for an Infeudation ; but afterwards,
when the Solemnization of Marriages
in confecrated Chapels were allow'd,
by Licence from the Bifhiops; and when
it came to be held that Marriages were

ood, tho’ done in Private; and in un-
confecrated Places, fince they held that
the Sacrament depended on the Prieft,
and not on the Place, they then deter-
mined (fince that the Heir’s Title to the
Demefnes depended on the fame Title
as the Wife’s Claim to Dower) that
Dower was demandable upon fuch pri-
vate Marriages. ‘

And in fome Places the Wife fhall
have the Moiety in Dower, as in Ga-
velkind,

And in fome Cities fhe fhall have all
by the Cuftom, which js call'd- Free-
Bench, “

The Free-Bench feems to have its
Rife from the fame Cuftom as Borongh-
Englifh in Villeine Tenure, the Lords
‘having the Cuftom to poffefs their "Te-

nants
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nants Wives, they contracted that the .
younger Son fhould inherit; but the
Wife obtained the Privilege over the
whole Eftate, and cafily compounded
for Crimes of that Kind.
- And Glanville fayeth, that ad oftium Dower ad
Ecclefie a Man cannot affign more oo
than the third Part in Dower ; and if he pow much
do, the Wife thall be admeafured, ¢5¢.? bedaf-
but lefs may be affigned by Law ; yet "
at this Day, it feemeth that the Affign-
ment ad oftium Ecclefie, of more than
the Third Part, is good ; and fhe fhall
not be admeafured for it.

'The Reafon why inGlazville’s Time, Tbe Rea-
Endowment ad oftium Ecclefie of more o e
than a Third Part was not good, feems Ufeiin thae
to be, becaufe it hurted the Fruit of the C4f
Lord’s Feudal Service, during the Mino-
rity, but fince it fubfifts on a Contra&t
made on-a Condition of Marriage, it
ought to prevail, though it exceeds a
Third; and this is the Reafon of the
latter Refolution.

And the Wife fhall not be diftrain’d Wefentts
in the Lands which fhe holdeth in Dozw- ejd'ff:‘"”‘
er for the Debts of the Husband in his Debts due
Life due to the King, nor in the Lands® />
of Inheritance of the Wife, nor in the  °
Lands, which fhe hath by Purchafe,
made by the Husband, to him and his
Wife, and to their Heirs; and if fhe be

) Ddg diftrain’d



408

Df Dotoer.
diftrain’d by the Shenff, fhe may fue
forth this Writ, . ‘

TheForm REX 2ic'y &, falutem. Cum fecusn-

of rhat

Writ,
Reg.
Brev.

142, b.

Aaother

'“F? .

dum leges & confuctud Regni  moftri
Angliz, Mulicres i terrvis €5 temementis
gue tenent in dotem de dono wirorui
Juorumy vel que de bareditate fua
fiut wel que fibi perquifiveramt, pro
debitis wirorwm (worum Reddend. di-
Sringi non debeant, AcTu B: que fuit
gxor A. diftringis in terris €& tene-
mentis  (uis que temet im dotem de
Dono preditt. A. & etiam, Gc. que
fuerunt  de heredit. ipfids B. ficut ex
quereld (ud accipimus, Tibi precipimens
guod ipfam B. iz terris (3 temementis

fuis que tementur in dotem vel fint de
hareditate fua proprid vel ex perqui-

fito ipfins B. pro debito ipfius A. quon-
dam wiri f[ui Reddend. ne diftrings
Sfecer’ comtra legem & confuctudinem
predict. & difirictionem fi quam, G
¢i redeliberar’ facias, Tefte, Gre.

There is another Form of the Writ
in the Regifter for Tenant in Dower,
which is direGed to the Sheriff, com-
manding him that he do not diftrain
the Wife in thofe Lands which fhe hold-
eth in Dower, or of her own Inheric
tance for her Husband’s Debt; but that

Writ
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Writ hath thefe Words in the End

of it, Dum tamen beredes £ Executores wish this
tefbamenti ipfius A. ad debita illa no- 4ditian.
bis Reddenda, fufficient’ norn Diftring ;ﬁ‘ef o
and by thefe Words in the Writ, it
feemeth, that if the Heir or Executor,

have not fufficient of Lands or Goods

to pay the Debt, that the Wife fhall

be charged, and the Debt diftrain’d for

her Purchafe in the Joint Lands made

by her Husband and her, but not in

her Lands of Inheritance, nor in the
Lands, wherein fhe had Title of Dower,
before the Husband became indebted to

the King; and that the firft Writ is ac-
cording to Law in thefe Cafes.

But if the Husband be indcbted to H"bfbdnd
the King before fhe hath Title of Dow- 5 ;g,,;i
er, it feemcth to be otherwife. Vide
4 Aflife 36, 53. Affife. 5 Dyer 224.

Sir William 8t. Lewis's Cafe accor-
dingly. :

And there is another Writ in the Re- 4 Wit
gifter for the Wife, direéted to the;‘faiﬁ’ i
Sheriff, that he do not diftrain her in‘the Lands
Lands and Tenements which her Huf- P';;‘i’;“fg;’_.
band and the purchafed jointly ; before Baron and
the Husband was indebted to the King, Feme:
if they purchafe the Lands jointly to
them in Fee, the Lands, after the
Death of the Husband, in the Hands
of the Wife, and her Heirs, ﬂlal)ll

(&
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be difcharged of the Dcbt; and if fhe
be diftrained, that he deliver them
again to the Wife. |
wierethe  And by the fame Reafon, tho’ the
wife bolds Husband be before indebted to the

‘”f‘t’;j"ged King, that if he and fhe purchafe the

?;;,,gf,  Land jointly in Fee to them, after the

Dett.  Death of the Husband, the Wife, and
her Heirs; be difcharged of the Debt.

wvbere Te-  Atid there is another Writ in the Re-

nant i gifter, for Tenant in Dower, diredted

Dowyer " to the Sheériff, that he do not diftrain

grained  the Wife for the Husband’s Debts, be-

%’. the  caufe that the Heir, who ought to pay

D;Zf,’ the fame out of the Lands, is within
Age, and in Ward to the King; or be-
caufe that other Tenants, who fhiould
.be charged with the Payment thercof,
are omitted. V ‘

Tre ike.  And fo, it feemeth, the Land of the
'Tenant in Dower fhall be difcharged,
if there were other Lands of the Huf-
band’s to pay the Debts; and thofe
Writs appear in the Regiffer, fol. 143.

Another And driother Writ dire&ed to the She-

wit in riff, that he do not diftrain the Wife

tter, n who holdeth Lands in Dower, for the

20 difirain Debts of the Husbard, which he owed

3;%'. e to the King, before the Contra& of

vt Marriage between him and the Wife
purchdfed jointly in Fee, for the Huf-
band’s Debts, wlhich he became Dehtor

: fer
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for before the Purchafe; and fhe may
have fuch Writ out of Chancery, di-
re¢ted unto the Treafurer, and Barons
of the Exchequer, commanding them
that they enquire thereof ; and if they
find the fame, that they furceafe and
difcharge the Wife, with this Provifo
of the Writ, Provifo, quod debita illa
de Execut. (¢ Hered. prediti. A. ac
tenerntibus tervarum que fucrunt fue ¢
que inde de Fure debenmt onerori ad

ge; noftras levand ut Fuftum eft. Tefte,
¢

'The true DiftinGion of thefe Cafes 7% Di-
is, that if the Debt to the King be {‘!f‘”t‘,?e’g‘
fubfequent to the Marriage, then the Cafes,
Wife’s Dower, being a Contra& for In-
feudation, at the very Time of the
Marriage, and which binds the Lands,
the Afignment of Dower over-reaches
the Charges, by Debt of the King;
for if the Husband could not alien,
during the Coverture, fo as to defeat
the Wife's Infeudation, he could not
make any other Charges that would
impeach it; and therefore the Wife
there may have a general Prohibition,
fince the King’s Debt does not affet the
Lands; but if the King’s Debt was be-
fore the Marriage, then the Contra&
for Infeudation, was fubje¢t to the Bur-
then of the King's Debt; and therc-
‘ € : f@f@
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fore there fhe can only have a Special
Probibition, with an Ita quod, that
there are Lands in the Hands of the
Heir, or Chattels in the Hands of the
Executor, to anfwer the King’s Debts ;
for if there be not, then the King may
levy the whole Debt upon the Dow--
refs, and the muft come upon the Feof-
fees of the Husband, -who arc equally
liable to Contribution; for the  Huf~
band, by fubfequent Alienation, -can-
not put fuch a Difadvantage upon the
Crown, that has given him Cre-
dit, as to force the Crown to bring in
every Alience,in order tobe paid by them;
but the King has a Right to feife the
Lands in whofefoever Hands he finds
them, if fuch Perfon comes in {ubfe-
.quent to fuch Charges.

The Writ De dote affignanda licth,
where it is found by Office that the
King's Tenant was feifed of Tenements
in Fee, or Fee-tail, the Day he died,
¢e. and held of the King in Capite,
then the Wife may, and ought to come,
into the Chancery, and there make
Oath, that fhe will not marry without
the King’s Licence; and thereupon the
King may aflign her Dower in the
Chancery of thofe Manors and Lands.

There was to be no Marriage of the
Dowrefs, during the Nonage of the

Heiy,
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Heir, that was in Ward cf the King,
without the King’s Licence, becaufe,
by the general Conftitution of the Feu-
dal Law, every Feudatory of the
Crown ‘was to marry with Licence,
that there might be no Difparagement
to the Family, whilft they were under
the Care of the Crown; and the Dow-
er being affigned by the Crown, was Dower o
in the Nature of a Royal Infeuciation,{gi”’cd by
therefore under the fame Necefity to™
take out a Licence, and thereupon fhe
thall have a Writ unto the Efcheat-
or, where the Lands are, which fhail

be thus,

- REX efchearor’ firo in Com. B. [a- The Wric

lutem. Sciatis quod de Tervis ¢ Tene- %’rfhc

mentis que fuerunt No defunthiy, qui de poe™"

nobis tenuit in Capite, ¢ que occafip- Reg.

ne: mortis ejufdem N. capt.” eft in ma-Brev297

num noftram aflign. J. que fuit uxor

preditt. N tertiam parten: maner. de

T. & C. iz Com. Y. cum pertinen-

tiis, mecnon tertiam partem purpart.

que - fuit ipfius N. cum libertate bo-

noris Winton ¢ vifus Franci plegii iz

ditto Com. 'T. babend. in dotem ipfam

de maneriis & purparte preditt. fe-

cundum legem €& confuetudinem Regni

noftri Anglie contingentem, necnor de

affenfu B, principis Wallie filii noftrs
charif,
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charifl. Cuftod. maner. de R. in Com.
Bucks gue ad x. libras extend. per Anun.
ficut per extentas inde de mandato zo-
Sr fait. in Qancellariam noftram retorn.
eft compert. affignavim. prefat. J. dict.
maner. de N. cum pertinentiis pro dote
Sfua ditlor. maner. de XK. N. habend. in-
fra prediti. & ideo tibi precipimus
quod eidem ). ditt. maner. de N. cum
pertipentiis libeves habend. in dotem

fuam ficust predit. eft. Tefle, G-

Vide Ret. fimium 1 E. 1. Mem.
>1. A Command to the Efcheator, to
feife all the Lands, ‘De guibus A. fi;
¢e. ¢ etiane quod Margeria que fuit
axor predifl. A. 20 libras de terr. & te-
pement. pred. affignari faciar  donec
rationabilem dotems ipfam conting. [e-
cundum legem € confuetudinem  tili
Secerit affignari. Vide Accord. Clofe
Roll, 2 E. 1. Mem.15.

And when the Wife hath made
her Oath in the Chancery, the may
have a Writ de Dote affignanda, di-
re@ted to the Efcheator, to affign her
Dower; and the Writ fhall recite, that
fhe hath made her Oath in the Chan-
cery, ¢9c. but the Ufle is to make' the
Affignment of Dower in the Chancery,
and to award a Writ unto the Efcheat-

or,
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or, to deliver the Lands affigned unto
her; and altho’ the King doth commit
the Cuftody of the Land unto another,
yet the King may affign Dower to the
Wife in Chancery ; and fhe fhall have
a Writ to the Efcheator, to dcliver un-
to her that Dower, as appeareth by the
Regift. 298. a. Vide Keilw. 133. it
feems that the Committee cannot aflign
Dower.  Quare tamen, if it fhall not
be good till the Heir {ues Livery ; and
the Writ fhall be fuch,

R EX Efcheator', ¢5e. fal. Cume inter Another
cater. terr. & tenement. J. que fuit usor Weit 19
N. defuniti, qui de nobis temuit in co- 'cl;,ecm,.:
pite per nos de terr. & temement. que
fuerunt preditt. N. in dotem affignat.
izzﬁgwrzziﬁz‘m eidens J. partem maner.

e G. cum pertinerntits 172 Come. B. nec-
2072 tertiaus partem propartis, que fuit
ipfius N. cum libert. honoris W. ¢&
vifum Franci plegii in eodem Com. ba-
bend. in dotem infra praditl. 1ibi pre-
cip. quod eidem J. cujus facram. quod
won maritabit fine licemtia noffra re-
cipimus dittas tertias partes in Balivo
tua, irn prefentia Cuftod. eorund. ma-
ner. (3 tertie partis, per vos inde pre-
muniend. [i intrare voluerit, vel attorrn,
Su.in hac parte affignari, & liberari,
Jac. babend. in dorewm, ficut pmdjiﬂum

€jis

'
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. And if the Wife, after the Death of

‘ the Husband doth COIIIG mto the Chan-

Reg.
Brev.
297. 4

ctry, ‘and prayeth her Dower, there
the” King may grapt. a Writ - unto the
Efcheator, “éommanding - him to  take
Secuuty of the Wife, that fhe do not
marry ~ without, e, and. :to. - affign
“Dower unto her; and thq“’rxt is,

" REX Efcheat. {ul. ‘Pmczpzmzu tzbz,
griod capt. “facram. M. que fuit wxor

W. defuntti, qui de nobis_tennit'in ca-
pite, quod fe won, maritabis. fine. Yicen-
tia nofira cidem M. rationabilen dotern
de ommnibus ‘terr. (5 tenement.. que pre-
dict. W. quondam vir fuus tenuit in
Domiizico fa0 z'zt‘defeoda in Ealwa tua,
die quo obiit, & que per snorten prediil.

W. capt. fzzerzmt in mon. poftrmrcy in
man nmoftra fic exiftent.. fecundune.
legem ¢ confuctud. Regui: noftri An-
gliz coutingent. per extent. inde fatt.
zel aliam /z m’cqﬂ’ Suerit. iterato fa-
cicud. in prefentia B. per te inde. pra-
muniend. fi intereffe volmerit. affignari-
facias & cum aflignationem illag fic fece-
ris, ean Jub figilly tuo diftintlé &5 ap-
pertenittas, b qaminRotulis Caﬂcellarm ,

4 rioftre
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jizyoﬁm prout moris eft Frroral. faciamas,
efte, Coc.

And if 2 M4n dieth feifed of Lands, #ren tbé
which are holden by Knight-Service of}fe":‘; "
any Manor, or otherwife, of any Abby, Chaniery
'BiH'Aopriék or Priory, or futh as are in
the King’s Hands, by Reafon of the Va-
carnicy of the 'Abbot or Bithoprick, G¢.
then, if the Wife will have Dower, {he
ought to fue in the Chancery, to have
fuch Writ dire¢ted unto the Efcheator,
to affign her Dower; but there the Wife
fhall pot take Oath that fhe will not
marry without the King's Confent, as
appeareth by the Writ; for the Pr.ero-
gative does not obtain in that Cafe, fot
the King affigns Dower, as Guardian of
the Temporalties, ahd not as fupetior
Lord ; and the Writ is,

REX, ¢v. Pracipithus tibi, quod Wiit s
A. que fuit_uxor B. defuntti, qui de'lcE"
Abbatia de Burgo §. Petri nuper v0- when i
cante & in manus noftras exift. tenuit Landsare
per fervitium militare rationabilen: do- S;ﬁ;t‘l’;l
tem fuam de omuibus terr. €y terement. Lords:
Gc. que preditl. B. vir fuus tewuit
de Abbatia prediti. in Baliva tua die
guo obiit, (& poft wwrtem ipfius B, ix
man. nofiray exift. &c. w fupra:

Es And
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. And the like Writ may be fued by
the Wife, for Lands which her Huf*
band held by Knight-Service of the Ma-
nor of him who is in Ward of the
King, by Reafon of his Nonage; but
there fhe fhall not make Oath.that fhe
will pot marry; (§¢. no more than in
the precedent Cafe ; eanfz gua, (e, .
And the King may affign Lands in
Dower, in the Chancery, rendering
Rent yearly, ¢5e. to the King, becaufe
the Lands do exceed the Value of the
Third Part of all the Tenements,
whereof fhe ought to have Dower ;
and then upon that Affignment made in
the Chancery, the fhall have fuch Writ
to the Efcheator,

R EX Efcheat. fal. Sciatis; quod de
terris O temementisy qua fuerunt E. de
B.defunlli, qui de nobis tenust ix capite,
& qua occafione mortis ejusdem E. cap-
ta fumt in manus noftras, affignavimus
M. que fuit uxor preditl. E. maper.
fubfcripta, viz. de B. C.Gc. cum per-
tinentsis 1z Com. ‘Y. que ad 100 [i-
bras extend. per Ann. babend. in do-
vem, ipfams de terr. € temement. pre-
el fecundusz legem €& confuetnd. Reg-
i moftrs Anglie, contingent. Reddewd,
inde wnobis per Aumum, ad Scaccarium
noftrum tantum, quod excedit dogem [u-

pra-
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pradittom.  Ideo tibi precipimus, qued
eidene” M. ditt. mapner. cum pertincn-
tiis liberes - habend in. dotenz fuam, in
forma praditta, Tefte, &c.

" And if the Wife be impotent, fo as

fhe cannot ¢omie into the Chaneery, to

‘make Qath, and to detnand her Dower Weere
to be affign’d by the King,if the will de- D=,
‘mand Dower, fhe may have a Spe- s Doaw-
vial Writ, direGed to.certain Perfons 44 Oath
‘tg' take her Oath, and receive an At-

torney for her, to fuc for her Docver
in the Chancery, ¢¢. the Writ ap-
pearcth in the Regiffer, f.298. =

" And if the King rhakes Livery unto

the Heir; at his full Age, faving unto

the Wifé her Dower, to be aflign'd by z:uy 4
the King,, thep if the Wife will dc- the Heiry
mand Dower, fhe ought -to. fue for guivets
the fame in Chancery ; and if flie do de- Dower:
mand her Dower there, then fhalliflue

& Special Writ unto the Efcheator,

that he "may warm the Heir to be

in' Chanceéry at a dertain Day, @v¢. and
‘there the Wife fhall have the fame

Day to receive her Dower; ¢5c. and

the Writ which thall iffue againft the

Heir is, |

Y REX Efcheat: (al. Cum Ed. nuper
Rex Anglie, Pater noffer 11 die Jan. The wiii
prox. prater. ceperit bomaginn J. de B. ' the Bt
filii & hwredis Y. de B. defuntli, de jn et

. Eez o778l Cale:
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omnibus terr. €3 -temement. que- idem
1. ‘pater fuus tenwit de dith.. patre
noftro die quo obiit, Ge. & tefras, &
tenementa ibls veddiderit, ea que filé
mand. liberari, - falvo jure cojuflibet,
¢ falva M. que fuit- -uxor predicl.
J. rationabili: dote fua-ipfam de terr.
& tenement. - preditl. [fecundum  le-
gem & confuctudinem Regni . noftri
Anglie contingent. (5 ed. prout: wmoris
eft affigitand. ficut per infpettionem Ro-
tulorum Carncel. nobis confiat; ac- pre-
fat. M. mobis [upplicaverit ut. ei dotem
fuam de terr. (& temement. prediti. con

- tingefit. fecundum legem, G, affigna-

ri- faciatius, per quod- dient: dedimus
prafat. M. quod fit in Camcellaria no-
fira i criff. animarum, €5c. ubicun-

qie, ¢ ad vecipiendam dotem fuam

pradittam, tibi -ideo precipimus, quod
Scire facias prafat. f quod ad diem
preeditt. interfit aflignande dotis pre-
dikt. fi fibi videriz- expedive, & hba-
beas ibi nomina, Gc. ¢ hog breve,
¢ge. Lefle, . . oLt

But if-the King maketh Livery unto
the Heir, by his Writ; dire@ed unto
the Efcheator, by which Writ he com-

‘mandeth his Efcheator to deliver Seifin

unto him, of all his Lands,. ¢ye.. Sajo
jure cujuflibety and - he putteth not in
the Writ thefe Words, Salva M. que

fuit
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Sfuit uxor, Cyc. rationabili dote ipfins I‘}‘]’eh@';r i
de” terr. (5 “Stememens. ¥ ipfis COMYE Suma dote
gen. per nos affignand, vthen, in thatare notin
Cafe, the Wife ought to fae her Writ the Wot
of “Dower againft the Heir, if fhe will
demand  Diwer rof +thofe - Lands, be-

caufe the King made Livery generally

of thofec Lands by his Writ, without

any Refervation of Dower to be affign’d

by hlm, é‘{;; AT SR PR Rt

“And if the King makes*a Referva-

tion -of Dower, to be affigned by him,

by his Writ of Livery, which is direc-

ted to-the Efcheator, if the Wife ne-

ver demanded Dower, or if the have
Dotwer affign’d to her by the King in Where the
Chancery ;' yet "after the Affigament (7 /"7
made by the King, the Reverfion theré- of 4 Re-
of is in the Heir, and he fhall not fue “#o af-
Livery- of that 'Reverfion, aftcr.the Doath of
Death of the Tenant in:Dower, - be- Tenant’ in
caufe the Writ of Livery doth not re- P°%"
ferve’¥ny ‘Thing to the King, but
Affignment of Dodder to the Wife ; but

the 'Writ doth command the Efcheator

to deliver Scifin of all-the Lands, “and

that the Efcheator doth, “and by that

‘the! Livéry "of »all the Land pafleth

from thé King; anditherefore it fol-
loweth, that when the Wife is affign’d

her Dower by the King in Chancery,

yet the Reverfion doth remadin in the
‘Ecy Heir,
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Heir, ¢5¢. for which he fhall not fue a
new Livery of that Rewverfion, after
the Death of the Tenant in Dower, ¢5e.
tamen Quaere of that Cafe.
Trar e When the King’s Feudatory dies, du-
33']’;% # % ring the Minority of the Heir, the King
fnfmdae is to perfe@t the Infeudation of Dower,
gon of  and therefore to make the Afignment ;-
Dowers . and tho' the King does not make the
Afignment, during the Minority, yct
he may referve to himfelf the Power
of Afiignment after the Heir’s full Age,
and that is a Prerogative for the Bene-
fit of the Dowrefs, fince it may be
bettcr, and more compendioufly done
by a Petition in Chancery, and fetting
_1t out by the Efcheator, than by a Suit
at Law, which is fubjeé to great De-
lay; and therefore the King may, if he
pleafes, on the Livery to the Heir,
make an Exception of his Prerogative
touching the Aflignment of Dower, and
then the King thall affign PDower
at the full Age of the Heir; but then
fuch Affignment, being an Infeudation
of the Dowrefs, in delivering the
Dower out of the King’s Hands; by
Confequence, the Heir need not fue
Livery of the Reverfion; but if the
Dowrefs does not Petition, then the
King often granted the Livery to the
Heir, without any Exception, touching
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his Prerogative of affigning Dower,
and then the Dowrefs was put to her
Suit at Common Law, againft the Heir,
if he did not affign, becaufe Livery
giving the whole Demefnes out of the
King’s Hands, into that of his Te-
nants, without any Referve, the King.
parts -with his Power of making any
Infeudations of that Eftate; and that
muft be conftrued to be the Intent
of the Livery, where it is without any-
Refervation, but the Quzus of the Dow-
refs follows it, into the Hands of the
Heir, where the muft obtain. it, as, by,
Law fhe may.

And if the Wife be affign'd Dower Where ek
in the Chancery, and afterwards it is Xing ol
furmifed by the Heir, or by Anothery: v
for the ng, that the Land affign'd to # E-
the Wife, 1s not extended to the very 5o
Value, but that- the. Land affigned sew Ex-
unto her;, is much more in Value tents
than it is extended at, and that the
Lands which remain in the King's
Hands are extended :to. the very Value,
¢5¢c. then the King fhall fend-a Writ to
the Efcheator, to make a new Extent
and upon t that Writ return 'd, if it be
found that the Land aflign'd to the Wife,
is of greater Value, ¢, then upon re-
turn thereof, a Scﬂe facias fhall be
awarded agqmﬁ the Wife, to fhew

Leg caufe
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Caufe wherefore fhe fhall not be a«
new endow’d, c&c. and if fhe be warn'd,
and make Default, it feemeth:fhe {fhall
be .a-new endow'd for the Default; or
\ if fhe appear,and cannot fay any. 'Thing:
contrary to that new Extent, fhe fhall be
endow'd a-new, fo as Part of the Land
affign’d to. ber, fhall be taken from her
at the King’s Pleafure; -or the King
may make a new Affignment of-rall-
that fhe had in Dower, if ‘he pleafeth,
and a new Writ fhall be to the Sherift,
to deliver her Seifin thercof, fo newly:
affign’d.to her.. - - -

Wyere ste  Quare the Ufe of this Point.iar
Dowrefs  So if the Dower of the Feme be
frall bae evicted upon elder Title, upon the Re~
facias 22 cord brought into Chancery, by which .
wfeizetle fhe was evicted, fhe fhall. have a Scire
v facias to re-feize the Lands, and. to be
endow’d. de. z0v0 of -the Refidue, tho'
after Livery made to the Heir;:243 4f: -
32. it feems alfo,. that if Dower be af-+
fign'd to theWife, within Age, in Chan=..
cery, and after. Livery is made to: the -
Heir, the may have a Writ of Dower :
of the Refidue. 18 E. 3. 209.
wiee b And if the Wife maketh Oath that
King oall (he will not marry herfelf without the
ferd %, King's Li d is endow'd
Weis 1o g's Licence, and is endow’d upon
sbe Ef-  thefame, ¢5c. and afterwards fhe marri-
cheator %o eth without Licence, 5. then the King

re-feize
the Lands. thall
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thall fend a Writ to the Efchcator,
that he re-feize all the Lands which
the holdeth in Dower, as appearcth by
the Regiffer; and not all the other
Lands which fhe or her Husband had
in their own Right; and the Writ is,

REX Efcheat’, ¢ Cum A. gueTheForm
fuit uxor J de B. defuniti, qui de "fzoifvfrf:?
bis temwit 472 capite, que muper facra-
mentum preftirit corporale quod fe non’
meritaverit Licensia noftra fuper hoc
prius 1072 obtentd, wut accipimus tamen
fe fine tali Licentia nuper maritdffey
mos  comtemptum  hujufmodi  nolestes
tranfire fmpunitum, tibi  precipinus,
quod fi ita eft, tunc terrass €5 tenc-
menta omnia que predicia A, renet in
dotem: de Heredit. ipfidis 1. in Balico,
tua, fine dilatione capias iz manus no:
firas, itw quod de exitibus inde proveni-
entibus nobis refpondeas, ad Scaccarin
noftruin quoufque nobis de forisfaciiri
ad 7205 inde proveniente fatistacl. fuérii,
vel alind inde duxerim. demand. Tofle)

ce

)
—
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Phere iz

Bstho

Froem )
<vhbence 52
avale.

Df a Trit De Quod ei De-
T forciar,
THE.W‘rit of Quod eivdeforciaty
A licth where Tenant in. Tail; or
'T'cnant in Dower, or by the Curtefy,
or for Ternt of Life, lofe their Lands
by Default, inia Precipe guod Neddat,
brought againft them, they have not
any other Remedy, if they were fum-
mon'd according to Law, ¢5c. but this
Writ, which is given by the Stat. of
Weftm. 2. c. 4. and the Writ is men-
ticn'd in. the Statute.
The Writ of Quod ei deforciat feems

~to have arifen from the Inconveniency

which Wives fuffer’d, by a: Trick, to
difappoint. them of Dower ; for the
Husband was' wont to be" impleaded,
by his Alicnees; and lofe. by Default;
and Judgment being given for the Alie-
nee to recover, on fuch Default of the
Husband, his Scifin, he came in by
'Title Paramount; and therefore ‘de-
feated the Seifin of rthe Husband, .and
confequently the Title of the Wife to
Dower, and it'was generally held that no
Judgment by Default, could be defeated,
but by the very ‘I'enant; and.theres
fore fuch was Mifchievous, not only to
Tenant in Dower, but to Tenant for
Life, and .Tenant in ‘Tail, that hap-

pen'd
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pen’d to lofe by Default; for they
could pot have a Writ of Right, be-
caufe they werc not Tenants in Fee,
fo this Statyte gave them a Quod ¢i de-
forciat, by which that Recovery could
not bar the Demandant’s Right, but the
Deefendant was oblig'd to 1%1(3 an elder
Title ; -but.the Ifue in Tail could not
have this Writ, becaufe he had his For-
medon in the Difcender,. by the Sta-
tute Pe dowis; yet the Writ or Count,
do not. fuppofe any Recovery. 18 H.
6.25. is upon lofing by Dcfault in a
Ceflavit, Reg. Brev. 171. and the fame
isfuch,.

REX wic, ¢5e. Precipe A. -quod TheForm,
veddat B. que fuit uxor C. unuve mef-
fusgium: cum pertinent. in N. quod clo-

wat effe rationabilem dotem: fuam, &

quod tdem A. ei injufle deforciat, ut

dicit, @&c.

‘,::And if - the 'Tenant in. Frank-mar-
riage bring fuch Writ, it is,

- Quod jufie, Ge. reddat, Go. quod
clamat effe jus & maritagium fuuin, &
qiwd idem ). € injufle deforciar.

-And if Tenant in Tail. Precipe,
(e, quod clamat tenere fibi, 3 bm'ej.
\» : e
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TFtat the

De Quod ei Deforciat.

de.corpore fuo. excuntibus, €& quod pre-
ditt. A. e injufte deforciat, Gree
It is good, without fhewing whoi’e

Gift it is in his Count. 29 E. 3. 47.
30 E. 3. 31. for the Writ is brought on-
ly after a Recovery by Default of his

own Seifin g and therefore Who made
the Gift, is not material, but Matter
of vadenm, only; and- ccnfequently
need fiot be fet out in thé’ Count.

And for Tenant For Life, the Writ is,

N Qf/od clamat tenere ad terminuni vi-
te fue, (and if Tenant by the Curte-
{y) Qwod clm/zzzt tenere per legem Arn-

g[m
" ‘And the Regz/ief is, -'That -this

Tenant by Whit for "Fenant by the Curtefy; is by

the Curte-
[y is enti-

#led to the
¥Vrit.

Equity of the Statuté, and-in-this Man-
ner, 'tho’ not nam’d by the 24th Chap-
ter of this Statute; but if the Tenant
in Tail, or fuch othcr Tenant, who

“hath' a particular Eftate;- lofe by De-

Kofing by
Dt‘flm”v

fault, where he is not fummond ¢e.
thcn he may have a Writ' of szcezt‘

ora ngoal ei deforciat, ashe pleafeth,”
“If a Man lofe by Default in an Ac-
tion of Walte fued forth againft him,
he fhall not have a Qwod ei deforciat,
for- thc Verdi&t which: found the Wafte.
Accerd;
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Accmgl as to Wafte, 3. H. 6. 29. by
Rolf. Brooke, Quod ei deforciat, ;7.
Daubitatnr.

And. if 2 Man lofe any Land by Lfimg |
Default, in 2 Writ of Right, ina Court: , gl ‘,f
Baron, he 1 may remove that Record in- Right.
to the Common Pleas, and have a Qzod
ei, &c. upon that Record Iteﬂz, Ifhe
do not remove it; but then, it feems,
that the Quod ei, ¢5c. fhall be fued
in the Common Pleas, or in the Coutt-
Baron, werge he lofeth the Land, as he
pleafeth ; jtamen. Quare.

“Note; Upon a Recovery, by  De- What no
fault, in a Céurt-Baron, Quod ei, ¢5c.Wee
lies -in the Court of the King; and
therefore it isno Iffue to fay, N/ tiel
Record ; ,but he ought to fay no
fuch Record or Recovery, by which it
appears that the Tenements were loft by
DefaultﬂzF 4. 11. 10gH. 7..9. 6 H.

. 3.

JIn the Qg/ool ei, ¢5c. it was enough PFhbat
for the Plaintiff to fhew that ho was ek o
Tenant for Life, by the Curtefy, ‘or. inle o
Dower, .. ‘and he was not oblig’d to
fet forth the Recovery “in his: Writ or
Count, but that came om the Defen-
dant's Sxde and he might plead that
there was no fuch Record or Recovery
in Abatement of the Writ ; for if there

was no Recovery by Deffmlt, then the
Plaintiff
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That it

De Quod ei Deforciat.
Plaintiff has mifconceiv’d his Writ; for
he might recover by Aflize or Writ of
Dower; and it would be impertinent
to clog the Plaintiff's Writ or Count,
with a Recovery by Defaunlt, becaufe
that is Part of the Defendant’s Title ;
and therefore comes properly on his
Side to thew ; and if there be fuch Re-
covety, the Defendant muft fet it forth
in Bar; and alfo his Title, as if it
be by a Gift in Tail; and he had re-
coverd by Default, in a Formedon, he
muft fet forth and fay, that he is Para-

tus manutenere jus ¢ titidum per do-
num predil. and the Defendant, by

Way of Replication, may traver{e the
Gift, or traverfe the Scifin of the Dowecr.
Raft. Entries 537. but the Plaintiff can
never traverfe the Recovery, becaufe
that is the Foundation of his ewn
Writ; but if the Defendant traverfes it
in Abatement of the Plaintiff’s Writ, if
the Record be in a Court-Baron, then
it may be romev'd by a Regordari intg
the. Common Pleas; but if the Reco-
very, by Default, be in a Court of Re-
cord, it muft be remov'd by Certiorar:
and Mittimus.

And the Quod, e, licsagainf a Stran-

ties againft ger to the Recovery ; as if a Man reco-

a Stran-
ger, to
the Reco-
eTyV.

vers by Default; and maketh a Feoff-
ment atter, the 9104, ¢. thall bebrought
3 againft
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againft the Feoffee. 44 E. 3. 43.
accogi. Dubitatur. 11 E. 3. 30. Quod
€ty Ce . S

And if a Woman lofe by Default, Where me
and taketh Husband, he fhall have ;ﬁ’;’ fg’:‘;w
the Quod, ¢rc. but if Tenant in Tail medoa.
lofeth byDefault, ¢5¢. his Heirs thall not
have a Writ of Quod, ¢rc. but a For-
medon, for that is his Writ of Right.

Where a Woman hath Dower af- /7%
fign'd to her in Chancery, for the ;mg;”,;’,:"
Wonage of the Heir, who is in Ward wis
of the King; and afterwards the Heir,
at full Age fucth a Scire fucias in the
Chancery, to avoid that Fandowment,
and recovereth on that Scire facias, in
Default of his Wife; now the Wife
fhall have a Quod, ¢re. in the Com-
mon Pleas, upon that Recovery.

And fo if aMan recovers in the King's 77« e
Bench, any Land by Default, upon 2
Seire facias fued out of a Record, which
is there, the Tenant, who loft by De-
fault, thall have his Quod ¢i, e, and
thall fue the fame in the Common
Pleas. ‘ :

If two Coparceners, Fenants in Tail, Coarees-
lofe their Land by Default, they fhall “"
join in a Quod ey, (e and yet the
Default of one is not the Dcfault of -
the other, AL 46. F. 3.

And
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Fenant for. And in a Precipe quod reddas, if the
T:{S o Tenant for Life, or in Tail, appears,
king' De- and after departs in Defpight of the
falt.  Court, he fhall lofe his Land, and yet

he fhall have a Quod ei, ¢5c. for that
Recovery was by Default; becaufe he
" did not appear when he was demanded.
Departure - And if Fenant in Tail, or Tenant
i}‘_lf,‘;ff‘g"”for Life, after the Mife joined in a
Cart.  Writ. of Right, depart in defpight of
the Court, he lofeth his Land, and
there he fhall not have a Qwod ei de-
Jorciat, becaufe Judgment final fhall
be given againft him in that Cafe.
The Rea- - LThe Reafon of the Diftin&tion in the
fon of the foregoing Cafes, feems to be, becaufe
gjﬁrgfoﬂ.“in a Precipe qumod reddat, in Entry,
the Plaintiff only: recovers Seifin ; and
thereupon, in this Cafe, the Qgod lies,
which was intended in this particular
Cafe, inftead of the Writ of Righs for
thefeTenants; but where the Mife is join-
ed upon the mere Right, and the Tenant
departed in Defpight, &rc. Judgment Fi-
nal was given againft him; and there
could be no new Writ of Right ; there-
fore in thefe Cafes, no new Writ of
Qwod ei deforciar was given in Lien
thereof.
Faron and”. If the Husband and Wife be feifed of
Feme. T ands, in’ Right of the Wife, for the
Life of the Wife, and they lofe the
3 ‘ Land
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Land in Prscipe; by Default, yet theg-
thall have a Qgod ei, . ' ,

And if Tenant for Life; lofe his 7enenb
Land in a Qgffazit brought againft him, = Lite;
by Default, yet he fhall have a Quod ﬁf;fuf}y
ei, (Oc. by the Statute of Jefim. » H.ir 2 Cef
$. ¢ 3. and M. 6 E. 3. becaufe the ™™™
Lord, in this Cafe, as well as in all -
other Cafes, by Default,makes “Title
by the Cefler; -in Maintenance of the
Default, : R ,

-~ And if the .Tenant, by a Receipt Tenari
upon the Defanlt of Tenant for Life ff‘.r‘:a.R’“
appeareth; and is receiv'd, and plead-
ethy and afterwards lofeth by Agicn
tried, yct 'the Tenatit for: Life fhall
have a Qnod ei; (rc. for the Judgment
is given againft him by his Default.
33 F. 3. Quod eis 3eaigi 3 H. 4i 15,
33 L. 3o Aoowry 255eparni &, e
~And if the 'T'enant,vouch; and the Wieke
Vouchce will'not appear, for which the *b"f;”:""f
Tenant lofeth by Defauyle of the Von- e W[f;f
chee, .it ,is to fee whether the Tenant
thall have a Qpod ei, ¢rc. for he lofeth
the Eand by Default; tho’ not his own;
for the Statute is, Et_cumi temporibut
retroattis, cumt aliguis -anififfet tervam
fuam per defaltam; ne habeat aliud ve-
viperari quam per Breve-de reflo § and
there_ it doth not fay, Per defaltasns
fuaur; but.generally; but after in the

- Ff Statute
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- De Quod ei.Deforciat.
Statute, it fays, Provifum fit qued de
Cutero nom [it eorum defalta eis ita pre-
qudicialis, (9¢. and by that, it feem-

< ‘eth that the Tenant ought to make

The Iikén

Default; and it feemeth, that the De-
fault of the Vouchee, is the Default of

‘the Tenant, and fo Defaunlt in both.

Quare boc.

But if the Tenant vouch, and the
Vouchee appeareth, and entereth into
the Warranty, and afterward lofeth by
Default; now if the Tenant lofe by
the Default of the Vouchee, he fhall
not have a Quwod ei, ¢5c. becaufe he
fhall not' have Judgment over in Va-
ue againft-the Vouchee, by Default of
the Vouchee, for that is not thie Default
of the Tenant ; ergo Quare.

If the Vouchee do not appear, it is
the Default] of the Tenant, in not
bringing in his Vouchce at the Day, in
ordér to defend his Title; therefore
the Demandant recovers by Default;
and by Confequence the Writ lies for
the Tenant that lofes upon fuch De-.
fault, who becomes Demandant in a

- Quod ei deforciat, to make the former

Demandant fhew his Title, on which

- he could maintain his former Writ,

Indeed if the Vouchee came in, and af-
ter made Default, no Writ of - Qusd ei

deforciar lies; but fuch a Recovery

may
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‘inay be pleaded' as a Bar to the Qwod
¢, ¢oc. becaufe the Demandant in
the former Aé&ion had Judgment to re-
tover in Value; and therefore having
the Recompence by the former Judg-
ment, he could never maintain this
Writ, to recover the Thing itfelf; but
in' the former Cafe; Vouchee riot ap-
pearing at all, there could be no Judg:
‘ment for Recompence in Value ; and
if the particular Tenant had not this
Writ, he” would be without Remedy ;
and this is the Reafoi1, why in 4 Com-
mon Recovery, Tenant in Tail can-
not implead the. Recoveror in a Quod
i deforciat. N -

~ And if Husband and Wife lofe, by Bairn and
Default, the Land of the Wife, which Fee
fhe holdeth for Life, if the Husband
dieth; fhe fhall not have a Quod ei de-
Sforciary ‘but a Cui in vita; for it is
a Demife made by the Husband.
'T'he Statute Weftm. 2. ¢. 3. exprefly
gives a Qui i vita, in this Cafe, there=
fore not within the Statute that gives
a Quod ei deforcint ; and when he
bringeth the Quod ¢i deforciat, he count-
i eth that he was feifed of the Land in
Demefie, as of Freehold, or in his De»
‘mefne in Tail,without fhewing of whof®
~Teafe or Gift he was feifed; and he
_ - Ffa - ought



436 De Quod ei Deforciat.
ought to alledge Efplees, in himfelf,
¢5c. ,

Is genenal,  'We have already mention’d Why he
need not fhew of whofe Leafe or Gift
he holds in the Count or Writ ; but on-
ly in general fay, that he himfelf was

Otferva- feifed, ut fupra, becaufe to alledge

wo e it generally, was fufficient to entitle

7™ himfelf to the Writ, becaufe he lays
the Efplees, which fhews the Seifin;
and if he thews the Seifin, he need not
fay of whofe Gift, becaufe the Oufter
is of that Seifin, which he has laid
to be adtually in him, and then the
Défendant ought to deny the Right of
the Demandant, ¢5¢c. and fhew how that
at another Time, he recover'd the Land
againft the Demandant, by a Formedoz,
or other Adtion; and fhall fay at the
End of his Plea, Quod ipfe paratus ¢ft
ad manutenendum jusy € titulnm funm
pradill. per donum praditt, ¢re. inde
petit judicium, ¢5c. and thenthe De-
mandant in the Quod ei deforciar, thall
traverfe that Title, or fhew Matter to
bar that Title, ¢5¢c. but he thall not
make a Defence, and then plead in Bar,

as he fhall do in the Formedon, &ec.
The Meaning of this is; that in the
Formedon, after the Defendant has en-
ter'd into the Defence, that is, Penit ¢&
defend. jus (wum quando, Ge. & dicit
' - quod
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quod pred the Plaintiff 4ionmem fuane
verfus eum habere non debet quia dicit
¢¢. and fo fhews Matter to defend
himfelf from the Plaintiff’s A&ion.

But in .the Quod ei- deforciat, the

Decfendant, by Way of Bar, is to fet

up his former Recovery, by Default,

437

and prote¢t that Recovery by Ti-

tle, and {o, to aver the Defence of that
Title, whereby he recover'd ; therefore
it would be very improper for him to
fay Attionem (nam wverfus eum habere
707 debet, becaufe the Tenant has ex-

prefly given the A&ion, where there

was a Recovery by Default; and to

‘begin his Defence in that Manner,
would bc an Averment againft the Sta-
tute, -

Ff; = A TA
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1. That a Bargainee in Fee of Tenant in
Tail, hath feveral Properties of a Te-
nant in Fee, and the Reafon thereof

Page 100

2. Where a Bargainee in Fee is {eifed of a
Fee-fimple, determinable on the Eftate-
tail ibid. 101

3. That a Bargainee cannot vouch by Force

- of a Warranty annexed to the Eftate of
the Land, and why ‘ 104

4 If a Man fells a Reverfion upon a Leafe
for Life or Years, the Bargaince fhall not
take Advantage upon a Demand of the
Rent, withoutNotice given of the Bargain
and Sale, and why 103

5. Where the Bargainor may be termed a
Tenant at Will, to the Bargainee, and
a Leafe for Years made by him, makes
him no Diffeifor .106

6. Where the Bargainee by a , Fine Sur Grant
and Render, fhall not ‘be feifed of.an
abfolute; but of a conditional Eftate on-
ly 59

¥. Where the Bargainee fhall be received,
tho> the Deed be enrolled after the Te~

_ nant for Life is impleaded.

8. That the Bargainee in Fee of Tenant
for Life, bas but an Eftate for the Life
of the Bargainor 297

Waton
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Waton and Feme,

¥. Where an Eftate-tail is executed in the
Wife immediately Page 135
2. That by the Common Law a Deed ac-
knowledged by the Husband and Wife,
binds only the Husband, and how the
Cuftom of London varies the Common
Law 109
3. Where the Husband and Wife, levying
" a Fine, are in of the old Reverfion 2o,
21

4. That the Wife may wave her Jointure
by Matter iz pais 153
§. What is an Eftate-tail vefted in the Huf-
" band for Life 64
6.. Where an Ufurious Contract is made up-
on one Deed to declare Ufes, and there
is a {ubfequent Deed to rectify the U-
{ury, the Wife fhali be bound by the firft
Deed 42
n. What is not a good Ufe to the Wife
made by the Husband of the Wife’s
Alienation of her Jointure 54
8. 'That after an Alienation, the Party in-
terefted may enter, as if the Woman
was dead 157
9. Where the Alienation by the Wife,
" works a Forfeiture, and he in Remain-
der may enter immediately 160
1o. Where the Alienation by the Wife,
in Fee, gives an Entry to the Heir, in
the Life of the Wife 159
‘11, That the Husband cannot be ‘Tenant,
by Curtely, of an Ufe

25
13. Of
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12. Of Declarations of Ufes by Husband

and Wife Page 2444 245, 247, 248, 249

Wiftard.

1. Where a Ufe fhall not arife tq a Ba--

ﬁard upon. a- Covenant to ftand feifed
278

2. That no Ufe will arife to a Baftard.
256

Ceftui que die.
The Eftate of Ceftui quc Vie, for the Life

of A. is determined by the Death of A+
66

Cettui que Ale.

1. Where a Leafe by Ceffus que Ufe is void,
and where good, and why 26
2. That at Common Law, the Entry of
Ceftni que Ufe made him a Difleifof,
and why 26
3. That at Common Law Ceffu que U[e
might alien the Ufe, and why ibid.
4. What Authority is given to Ceffui gue
Ule, by 1 R. 3. c. 1. 27

5. That the Statute of 1 R.3. gives no -

Authority to Cefui que Ufe to devife the
Land 32

6. ‘That by the Statute Ceftni gne Ufe has no ©

Power of Alienation, when he has a na-
ked Righe, and a Ufe in Effe, unlefs it be
in order to confirm an Eftate in Being,
and why - : 27
9. Who ate within the Statute of r R. 3.

by which a Power of Alienation was

annexed to the Eftate of Ceffui que Ufe,
and the Realon of that Statute 27
8. Where

-
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8. Where the Feoffees to an Ufe, fhall be
bound, the Cefui gue UJe enfeoffing the

Diffeifor, and why Page 28
9. Where Ceftui que Ufe may alien in Feey
and why ibid.

10. Where Coftui gque Ufes being a Feoffor
upon Condition, entefing for a Condis
tion fhall be feifed of the whole Eftate

32

11. Where Ceflui gue U, in Tail, aliens
by Leafe and Releafe, it only binds the
Feoffees otherwife by Fine, but binds not
the Iffue by a Recovery ibid.

12. If Cefui gue Ufe aliens by Fine, it bars
the Entr) of the Feo&‘ees after his Death

ibid.
13 The Confequence of a Devife by Ceftni
gue Ufe 37

14. How Feoffees of Ceftrri gueUfe may alient
accordmg to the Devife of Ceflui que Ug’
2bi

15. Where Ceffui que Ufe fhall have an Ac-

tion of Debt, but cannot avow, and why

' . 34, 242

16. Where Cefiui que Ufe fhall enter for a;
Condition broken

17. A Rent referved by Ceffui que Ue fhall

go to his Heirs ibid.

18. Where Cepui que Ufe, under a Fine,

fhall hold the Lands chirged with a Ufe

19: Where a Grantee of a Rent from the
Feoffee to an Ufe, fhall hold it to the
Ufe of Ceftui gne Ufe 173

‘2o, Where the Tenants of 2 Manor fhall

2 . - anfwer
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anfwer the Rents to the Ceffui que Uje,
tho’ the Services are drowned Page 194
21. Whatever Igtereft the Caffui que Ufe
has in the Ufe, it is executed by the Sta-

- tute © 4199
22, That Ceftui gue Ufe could not enter up-
on the Lands 239

23. That tho’ it is generally true that if
Ceftui que Ule entered upon the Feoffee,
he was a Trefpaflor, yet in fome Cafes,
by Intendment of Law, ‘he might enter
and occupy the Lands at the Will of the
Feoffee, and in what Inftance 201, 202

24. What gives Ceffui que Ufe the legal E-
ftate 239

25. Where Ceftui que Ufe of a Remainder
in Fee, after {everal Eftates of different
Natures, fhall have his Remainder, when
‘'the Eftates happen to determine, and fhall
not ftay. ’till they are all determined,
tho’ the Words are after all the Eftates
ended- - ' - 231

26. The Conftruétion of the Judges upon
the Statute appointing a Juryman to have
a0 s. per Annam, that Ceffui que Ule was

within that Statute : 203
Convition.
“What was held not to extinguifh a2 Condi-
. tion . 266
Vide Ceftui que Ule » 915
Condittonal Qdleg,

265
Confivg-

'Of Canditional Ufes.
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Contiveration.

N’-

. That Confiderations of taifing an Ufe
vpon a Covenant, are two-fold, Blood
. or Money . Page 47, 48
2. That the two Confiderations which are
allowed to be valuable in a Deed, are
Marriage and Money 47
. Brotherly of Pafernal Love, are good
Confiderations: So of Marriage, but not
Friendfhip or Acquaintance =~ 48, 251
4. Nor is Natural Love a good Confidera-
tion 4.8
. What Confiderationi is neceﬁ'ary to the
ra1ﬁng an Ufe 45
. Upon a Fing , 47
What Confideration is neceffary to a2 Co-
venatit to ftand feifed, and how far it
extends 112, 207y 252, 253, 254, 255,
256, 257
8. What are, and what not good Confide-
rations in Covenants to ftand feifed 48
. 9. That no Ufes will arife without a Confi-
deration upon a Bargain and Sale, or
Covenant to ftand feifed 4
1o. Where a Ufe may be raifed without 2
Confideration ibid.
i1. No Confideration to be averred, but
whar ftands with the Confideration ex<
preffed . dbid.
r2. Tho’ Blood be good Confidetation to
raife an Ufe, yet muft the Intent of the
JParty be declared by aDeed; and the Court
6f Equity muft follow that Intent 48

03 E
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13. What
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13. What Confideration is neceffary to a
Bargain and Sale, and what to a Cove-

nant to ftand {eifed Page 112
14. Where there heeds no Confideration
to raife an Ufe 11
15. Where no Ufe arifes, unlefs there be
a good Confideration of Money 52
16. Where the Ufe fhall ceafe becaufe the
Confideration ceafed 297

Vide Prior and future Ufes
Vide Covenants to fland (eifed
Vide Averment, 1

Vide Bargains and Sales, 22
Vide Covenants to fiand feifed

Confivmation.

1. Where the Leflee for Years may make
Ufe of a Deed, as a Confirmation, and

afterwards as a Feoffment 89
2. Where a Grant to a Tenant at Will may
enure as a Confirmation 89

Conuszee in a Fine, Vide Fire, 18, 28

Canuzee of a Statute. Vide Fraudu-
bent Conveyances, 6

Caontingent Bemainders, Vide Re-
mainders

Copavcenerd. Vide Quod ei Deforciat, 12

Vide Contingens Remainder, 8

Gg Copy-
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Topyholver.

How a Copyholder, {urrendering to the
Ufe of his Laft Will, may difpofe of his
Eftate Page 36

Vide Releafe, 1

Vide Contingent Remainders 8

Copoationg, Vide Seifin to Ufes, 7
Covenant.

1. Whether a Man may have an Action of
Covenant, to recover Damages, tho’ no
Ufe could arife 257

2. The Difference between a Covenant that
Tands are free from all Incumbrances,
and that a Man fhall’ execute a Deed,
with a Covenant that the Lands are free

343

3. The Difference between a Covenant that
the Lands are free, &¢c. and that the
Truftees fhall enjoy the Lands free, &v.

‘ 343
Covenants to fand ferled.

1. Of Covenants to ftand {eifed, in Confi-
deration of Blood, and their Original
110

2. Who may covénant to ftand feifed, and
to whom , 11X
. By what Words a Man may covenant
to ftand {eifed 114
4. That a Bargain and Sale in Confideration
of Love, and for increafing his Daughters
Portions,

03
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Portions, fhall enure by Way of Cove-
nants to ftand feifed °  Page 114,115
s. What fhall be conftrued a Covenant
Executory, and not a Covenant to ftand
{feifed 115
6. Where a Conveyance, without Attorn-
ment or Enrolment is. void, and cannot
enure by Way of Covenant to ftand fei-
fed 115
7. The Effe&t of a Covenant to ftand fei-
fed, and where fuch Covenant is void

116
8. Where a Covenant being void in Law,
is void in Equity ibid.

9. That every Covenant to ftand f{eifed,
prefuppofes a precedent Seifin 116, 117
ro. That if a Mortgagor covenants after
Redemption to ftand feifed to the Ufe of
F. S. itis a void Covenant ; and how in

- Cafe of a Feoffment 117
11. Where a Covenant by the Father, to
ftand {feifed to the Ufe of his Son, fhall
ftill make the Fee in the Father 116
#2. A Covenant to ftand feifed to the Ufe
of the Nominee of 7. 8. is void, but to
fuch of the Covenantor’s Coufin as 7. S.
fhall name, is good 49
13. The Difference between a Covenant to
ftand feifed and a Feoffinent to a Ufe
113

14. Where the Covenantor to ftand {eifed,
“fhall be conftrued to have an Eftate for
his own Life, becaufe all the Remain-
ders were to cominence after his Death 26
15. Whether a Covenant, being Contra-:
tradiftory to what went before in the
a Ggaz {ame
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fame Deed, fhall be void, or “how far it
thall extend Page 272

Damanes.

Vide Dower, 49

Drebt.

Where Ceffui que Ufe fhall have an Aétion

—{>

[ L 3

of Debt - 34
Leclavations of Ules,

. Who may declare Ufes 39, 40, 41, 42,

435 244

. That one Noz compes mentis may dee

clare Ufes 42,246

. That an Infant may declare Ufes 243,

246,251

. See more of Declarations of Ulfes, by

Infants 251

. Declaration of Ufes by Jointcnants, {fe-

verally 42

. A Baron and Feme cannot declare Ufes

upon a Feoffment, fo as to bind the
Wife 39

. What became a Doubt upon the Statute

of Frauds, concerning a refulting Ufe,
and that by the Statute of 4 Aune, ¢
16. a Man may declare the Ufes of a

Fine and Recovery, by a fubfequent
Deed 62

. What is fufficient. to. declare an Ufe

which would not have been fufficient to
a Covenant to raife an Ufe [ 275

9. Where



9. Where a Deed Declaratory of an Ufe
was neceflary at Common Law Page

270, 142
10. Where a Letter is a good Declaration
of a Truft 347
11. What fhall not controul Ufes declared
by a Deed 273
Vide Fine, 6,7, 8,14, 1§
Vide Leafe, 4
Dedimusg.
To take the Dowrefs’s Oath, Vide Dower,
171
Deels.
1..-Whether the laft Deed, or the firft,
- fhall be moft effectual 96

2. Where a Perfon not named, but in the
Habendum of a Deed, fhall not take by
‘the Habendum 235

Devile, Debiloy, and Devilee.

1. If a Limitation of a Ufe in a Devife,
be void, whether the Devifee fhall bLe
feifed to the Ufe of the Devifor, and
. his Heirs 281

Vide Awverment, §

2, Where . the Devifee claims by the Sta-

tute of Ufes 204
2.. That a Ufe is devifable '35
4 'The Confequences of a Devife to an Ufe

35536

Vide Fz’;zé, 4
Vide Foiuturesy 9 _
Ggs Difgent.



A T 4 BLE.

Lifcent.

1. If the Bargainee dies before Enrolment,
his Heirs fhall take by Difcent Page 289

2. Of Difcents of an Ufe in Reverfion -

3. What are the Difcents of an Ufe in Pof—
feffion, and what in Reverfion 16

Vide Dower, 112

Vide Heirs, §

Vide Perpetuiticsy 14 3

Dilcontinuance.

Vide Bargains and Salesy 15

What no Difcontinuance within the Statute
of 11 H. 7. ¢ 2o0.

Vide Dower, 106, 116

Difeifin, Diffeiley, and Diffeifee.

1. Every fubfequent Confent is equal to a
Command precedent to make a Joint
Diflfeifin; and tho’ the Aét of Difleifin
be done by one, yet a fubfequent Aék
of the other makes them, inLaw, eﬁeem-
ed Joint Diffeifors

2. Where the Ufe and Pofleffion both pafs
by the Feoffment of the Diffeifor 241

3. Where a Releafe to the Difleifee ex-
tinguifhes the Ufe 241

4. Where the Ufe of the Difleifee fhall
ftand good 270

Vide Ceftui que Ufe, 2, 9

- Vide Dower, 108, 116

Vide
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Vide Feoffment, Feoffory and Feoffees 3.
Vide Pleadings,

Diftrels.

Vide Cejz‘uz que Ufe, 26
Vide Dower 152,153, 154, 155, 156, 157,
158,159

Dane and Donee.

Vide Dower, 12
Yide Limitations, 2

Dotvet,

What Dower is 354
2. That the Writ is a Writ Patent 357
3. ‘That the Wife may remove the Pliint

-1
.

358

4. That the Tenant cannot, without thew-
ing Caufe ibid.

5. Where it may be removed by a Recordare
359

6. Not to be done by a Po;ze, but by a
Tolt ibid.
'n. To whom the Writ is to be direéted 7b:d.
8. Where fhe might have a 7o/t on a Wit
of Right 361

9. Where the Plea is to be removed by a
‘Recordare S ihid.
10. Where the Writ is to be direfted to
the Feoffee 362
11. Where to the Heir - 362,363

Gga 12. Where
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12. Where the Writ is to be againft the
Donee, directed to the Sheriff Page

362, 363

13. That Dower is the Confequence of
the Marriage 2bid.
14. For what Purpofes allowed .. #bid.

15. To whom to apply for her Dower 364
16. How it ftood before the Statute Quia
Eiiptores Terrarum ibid.
17. Where the Writ is to be brought 365
18. Where the Tenant in Dower is to have
the Writ againft the Leflee for Life
T A ibhid.

19. Where the. Writ may be returnable in
the Common Pleas, tho’ the Claufe Quia
Capitalis Dominns, €c. be not in the Writ

365
20. And. the Lord to have no A&ion for
fuing the Writ there . 366

21. Where he may a Prohibition - - jbid.
22. Where a Dominus remifit Curiam. fitam,
- is implied ibid.
23. Where a Wife is endowed of Fart of
her Dower, fhe muft have her Writ of
Right of Dower 367
24. And the Reafon thereof ibid.
25. Where a Feme lofeth by Default, fhe
may have her Writ of Right of Dower
ibid.

26. Tenant for Life barred in a Pofleflory
Action, could not have a Droiturel l/mt

at Common Law 368
27. And the Reafon thereof 369
28. Feme lofing her Dower by Affife, her

‘Remedy is by Atraint 349
29. Th: Realon thereof ibid.

3o. The
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30. The Procefs after Removal  Page 369
31. The Form of the Writ 370
32. Dower of a Moiety ivid.
33. Where to be directed to the Heir ibid.
34. The Form of the Writ of Dower, to

the Heir, for the Third Part ibid.

. Of the Profits of a Fair 371

36. Of Stallage ibid:
37. Of an Office ibid.
38. Of a Mill ibid.
39. That fhe fhall have Dower of what is
Appendant and Appurtenant 7bid.
4o. Of the Writ De Quarentina Habenda,
when it lies 392
41, ‘That it is a Writ Viftountiel ibid.
42. By what Statute given a z’h‘d

43. The Form of the Writ

44. How the Sheriff to demean hxmfelf
thereon 374

45. A Writ of Dower, Unde #nibil habet; 372

46.> Where: it lies Libid.

47. The Form of the Writ in Latiz 375

48. The Demandant not bound to accept

the Tender of Dower ibhid.
49. From what Time the Demandant to
have Damages ibid.
50. When-the Defendant to plead that he
was always ready, &c. 316
s5t. The Form of the Writ againft the
Guardian ibid.

82, 'That he is to be named Guardian 7id.
53. That the Defendant ought to thew that
the Heir was Heir to him laft {eifed 75:d.
54 A Precipe of Dower A4 oftinm Ec-
“elefie 377

55 Ex
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§5. Ex affenfu patris o Page 379
56. Dower Unde nibil habet may be fued
before the Sheriff, by a Fuficies 377
§1.% Preecipe to the Shenffs of London 378
§8. Dower in London, againft feveral Te-
nants :, o ad e gbid,
£9. One cannot have two Writs of Dower
- Unde nibil babet, at one and the fame
- Time, but the latter fhall abate 376
60. ‘Where there may be a fecond Writ

‘ : ibid.
61. Where a Writ of Admeafurement of
Dower lieth oo ibid.
62. Who may have it 380
63. 'The Heir within Age ibid.
64. Where the Helr at full Age fhall not
bid.

65.. Where the Guardian to the Heir fhall
‘have the Writ " ibid.
66. The Form thereof 381

67. Where it lieth upon an Aﬂ'gnment of
- Dower, by-the Helrb or ‘the Guardian

ibid.

’68 Where it is Vicountiel : 382
-69. Where it is Coram Fufticiariis, &c. ibid.
no. All the Lands.to be named ihid,
ni. Where there are to be feveral Writs
. ibid.

n2. The Reafon why the Writ is to be Co-
ran Jufticiariis o dbid.
hg How the Conclufion of the Count muft
be 283
n4. How the Dowrefs is to plead -~ 384
wg. The Award of the Writ . ibid.
n6. How the Entry is to be when the Writ
is returned ibid.

7. Where
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w7, 'Where there are feveral Inquefts Ps.38%

n8. A Writ for the Guardian - ibid.
n9. When the Plaintiff to remove the Plea,
without fetting forth a Reafon ibid.
80. The Procefs ibid.
81. And by whom the Admeafurement to
be made ibid.
82. Where the Grantee of the Ward is to
have the Writ 386
83. Where the Heir, and not the Guardian
is to have it ibid.

84. Where the Guardian fhall have it 7bid.
'85. Where the Heir fhall have an Affife 757d.
86. The Reafon why the Grantee may have
this Writ 386
87. And not the Heir at his full Age 24id.
88. Otherwife if the Heir be within Age
; 387
89. Whether the Heir fhall have an Affife
' tbid.
“9o. Where the Guardian fhall have a Writ
of Admeafurement of Dower, but not
his Affignee . 388
91. Where the Heir fhall have the Writ
1bid.

92. And the Tenant no Remedy by Affife,
but by Scire facias ibid.
93. Dower not to be avoided by Entry #bid.
94. Where the Sheriff is conftrued noWrong-
doer 389
95. And where the Heir can have no Af-
fife ibid.
96. The Tenant to be called in by a Scire
facias ibid.

97. An
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97. An Affignment of Dower, fuppofed to be
done Per Pares, not to be avoided but by
Inqueft | Page 389

95. Whether the Heir may have a Scire fa-
¢cias, notwithftanding an Inqueft 390

99. Improvements of the Tenant in Dower,
not to be taken from her by Admeafure-

ment ibid.
10o. A Difference taken as to the feveral
Sorts of Improvements ibid.
101. Where the Wife was endowed, tho’
the Husband had no Poffeffion 391
102. The like of a Tenant by the Curtefly
ibid.

103. Where the Wife not to be endowed
when the Heir intrudes upon the King’s
"Pofleflion ibid.

104. Where the Wife to be endowed, tho’
the Husband be attainted, if the Heir

‘be reftored . 392
105. The Reafon thereof ibid.
106. Where the Wife’s Acceptance of a

Term, fhall bar her Dower 393
107. Aliter of the Acceptance of a Tenan-

cy at Will ibid.
108. Where the Wife fhall lofe her Dower.

by a Difcontinuance ibid..

109. Where the Wife fhall lofe -her Dow-
er, the Husband being a Diffeifor. 474,
110. Where the Wife of the Donor fhall
not be endowed of Rent, it being ex-
tinét 394
111. Where the Wife fhall have Dower of
a Rent, but Ceflar Execittio, during the.
Nonage of the Heir ibid,

112, Where
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112. Where the Wife of the Father fhall
not have Dower of the Grandmother’s -
‘"Third Part Page 394

113. Where Dower defeats Difcent 39§

114. Where Dos cannot be Ex dote  ibid.

115. Where the Mother fhall be endowed

' ibid.
116. The' like of that Part which the
Grandmother held in Dower 396

117. Where the Wife of the Diffeifor of
the Difcontinuee fhall not be endowed

ibid.
118. How the Wife of a Tenant in Com-=
mon to be endowed 3949

119. Dower by Metes and Bounds thid.
120. How to be endowed of a Mill or an

‘Office ibid.
121. Tenant in Dower praying Aid of him/

in Reverfion, how to be endowed 7%id. °
122, Dower of Landsheldin exchange 398
123. Where a Stranger may plead that fhe

holds Lands in Socage ibid.
124. Whether fhe may endow herfelf of
Lands, De Iz pluis Beale ibid.
125. Where the Son cannot endow Ex af=
[enfu patris ibid.
126, Where that Writ lies 399
‘127. Where the Wife of the Mefuze Tenant
to be endowed ibid.

128. Where the Wife cannot be endowed
of Lands evitted by a Title Paramount
ibid.

129. Where fhe fhall have Dower out of
Lands recovered in Value ibid.
130. Where not againft the Heir’s Grantee

4.00
. What:
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131. What Dower Ad offium Ecclefie, and
Ex affenfn patris are Page 400
132. For what Purpofe conftituted 401
133. A Wife not to have Dower upon the
civil Death of the Husband, arld why

ibid. 402

134. That fthe may lofe her Dower by Adul-
tery ; 402
135. But not if fhe is upon. the Lands
v thid.

136. How the old Law ftood when. Villen-
age was in Ufe - ibid.
137. How fhe might lofe her Dower before
the Law was altered ibid.
138. When fhe could not claim Dower of
the Feoffee , 403,
139. How the Law is fince the Statute of
Quia Emptores Terrarum 4035 404
140. Wife of a Jointenant, where not to
be endowed 404, 405
141. Dower Ex affenfu matris € fratris
ibid.

142. Patris € matris - ibid.
143. Why not Ex affenfu fratris ibid.
144. Ad oftium Ecclefie ' ibid.
14.5. Whata good Marriage to be entitled
to Dower ibid.
146. How formerly ivid.
1+7. How in later Times ibid.
148. When Dower is to be of a Moiety 406
149. When of the whole ibid.

150. The Original of Free-Bench ibid.
151. Dower A4 oftium Ecclefies, how much

to be afligned 407
152. The Reafon of the ancient Ufe in
that Cafe ' ibid.

4 153. Wife
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133. Wife not to be diftrained for Debts

due to the King Page 407
154. The Form of her Writ to be relieved
08

155. Another Form 209
156. With the Addition of the Claufe, Dune
tamen heredes, €. 409
15%7. How it is to be where her Husband is
Debtor to the King ibid.

158. A Writ not to diftrain in the Lands
purchafed Jointly by Baron and Feme

ibid.

159. Where the Wife holds the Lands dif-
charged of the King’s Debt 410
160. Where Tenant in Dower is not to be
diftrained for the King’s Debt 411
161. Another Writ in the Regifler, not to
diftrain for the King’s Debt 410

162. The Diftinétion of the Cafes AlX
163. Where a Writ D¢ dote Affignanda li-

eth 412
164. When there was to be a Marriage of
the Dowrefs ibid.

165. Dower affigned by the Crown 413
166. The Writ to the Efcheator ibid.
167, When fhe may have a Writ to the

Efcheator 414
168. Another Writ to the Efcheator 415
169. When the Wife is to fue in the Chan-
" cety 417
170. A Writ to ‘the E{cheator, when the

‘Lands ate held of Spiritual Lords 7b:d.
171. A Writ to the Efcheator, where there

Uis a Rent referved 418
172, Where a Dedimus to go to take the
. Dowrefs’s Oath 419

173. Li-
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173. Livery to the Heir, with a Salve of
Dower Page 419
174. The Writ to the Efcheator, in that
Cafe ébid.
175. When the Words Salva dote are not
to be in the Writ 421
176. Where the Heir fhall fue Livery of
a Reverfion, after the Death of Te-

nant in Dower ibid.
177. That the King is to perfe& the Infeu-
dation of Dower, and where 422

178. Where the King fhall fend a Writ to
the Efcheator, to make a new Extent

423
179. Where the Dowrefs fhall have a Scire
facias to re-feife the Lands 424

180. When the King fhall fend a Writ to

the Efcheator to re-feife the Lands #bid.
181. The Form of the Writ. 425
Vide Fointuresy 4y 55 65 7759510, 115 16,17

Daniture] rits.
Vide Dower, 26

Durefs.
Vide Pleadings, '

Cledion,

1. Where the Party may chufe to take an
Eftate by Way of Leafe, at Common
Law, of by Bargain and Sale, with At-
tornment 88, 89

2. Where the Party may chufe to accept
Livery, or to have the Deed enrolled

88
4 Curol
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Encolment:

1. What an Enrolment is Page 106
2. When introduced, and for what Rea-
{or: 90
3. What the Tenor of the Enrolment is,
and of the Aét of Enrolment 104
4. When the Enrolment muft be, and what
pafleth before, and what by the Enrol-
nent 295, 296
5. What Powér before or after Enrolment.
292, 293, 294

6. That the Statute of Enrolment does not
-deftroy the Operdtion of the Statute

of Ufes 91
#. What Contraéts that are not enrolled,
are conftrued to be 106, 107

8. The Relation berween the Enrolment
and the Deed 90
9. That after the Enrolment, the Freehold

is in the Bargaineey fiom the Date of the

Deed 93¢
10. That the Bargainee hath not the Fec
till Errclment, add why g2.

11. Where the Bargainee fhall have the
Rent in Arrear, before Enrolment 94
12. That the Bargainee may enter for a
'Forfeiture, before Enrolment 95
i3. That the Bargainee may be Tenant to
the Precipe, may receive a Releafe, or
maintain an Affife before Enrolment 94
14.- Where the laft Deed of Bargain and
Sdle, firft enrolled, fhall not take away
the Effe of the firft 06

Hh 15. That
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15. That an Eftate of Frechold or Inheris
tance, muft be enrolled, and not a Term
for Years, and why, and where the
Deed muft be enrolled- Page 98

16. That the Bargainee can make no Title
to prefent to an Advowfon, before En-

rolment 92
17. How a Releafe to the Bargainor enures
before Enrolment 92
18. When it may be enrolled 99

19. If the Bargainor or Bargainee die be-
fore Enrolinent, yet it may be enrolled

9 .

20. From the Date, and from the Day 0413
the Date, is all one, and therefore an
Enrolment may be on the laft Day of
the 6th Month, ‘after the Day of the
Date ‘ '
21, How the Enrolment muft be, where
the Deed has no Date 100
22, Where there is a Bargdin aftd Sale, and
a Recovery, or a Feoffment, and the
Deed enrolled, the Land paffes by the
Recovery - 92
23. That a Party who claims by a ‘Bargain
and Sale, muft thew in what Court the
Deed is enrolled, and why 109
24. That Covenants to ftand feifed, in
s Confideration of Marriage, need not be
enrolled : I1E
25. Thar the Bargainee -dying before the
Enrolment, his/Heirs "fhall take by Di-
feent PL 289
26. Where the Party fhall be in by the
Fine, tho’ the Deed be ‘enrolled after-
terwards 289
Vide
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Vide Ba;%ains and Sales, 13,24, 25
Vide Leafe, &¢. 1
Vide Pleadings,§

Entails
Vide Fine, 2
Vide Trufts, 12

<ntty.

g. That a Leflee cannot have an A&ion of
Trefpafs before an actual Entry Puge230
2. By a Bargain and Sale, the Freehold in
Law pafles prefently, but not an aébual

Freehold ’till an Entry ibid.
8. That a Releafe may be made to one
that has but a Freehold in Law 230

4. Where a Feoffee of a Recoveror, by an
erroneous Judgment fhall be entered up-

~ on without a Scire facias ‘34

¥ide Dower 93

Vide Jointures, ¢

Vide Baron and Feme, ¢

Vide Pleadings, 2

. Chutty.

1. That fince the Statute has brought the
Thes into Poflefhion, they ought to be go-
verned by the Rules of Eftates in Pof-
feffion ; and therefore there muft be apt
Words n§

2, Whete ari A& is capable of a double
Interpretation, that Conftru&ion muft
be made as confifts moft with Equity 8

3. Where Equity will not telieve againft
the A& of Law 9

4. 'That a Court of Equity conftrued the
Limitation of Ufes as thofe of Eftates in

Hhz Poflef-
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Pofleffion were at the Courts of Coms
mon Law Page 168
5. A Court of Equity cannot alter the
common Import of Words, fo as to fet
up Rules of Property oppofite to the
Rules of Law 16
6. But a Court of Equity may mitigate or
difpence with the Rules of Law in par-
ticular Cafes, where they fhould happen
to fhelter Difhonefty or Opprefion 18
». What Conftruction the Court of Chan-
cery makes in directing and judging con-
cerning Ules 176
8. As a Court of Equity cannot alter the
Difcents of Land, {o it cannot alter the
Law and Cuftom of a particular Place ;
for all immemorial Ufages are Part of
the Laws of the Land 19
9. That Equity having the fole Manage-
ment and Difpofal of Ufes, regarded not
the ftriét Rules of the Common Law,
before the Statute of Ufes, but now other~
wife 238
10. What the Court of Equity will do for
the Benefit of Commerce, and to {up-

port Family Settlements. Vide Fee upon a
Fee

Efrates ond Eftates-tail.

1. Where an Eftate limitted to a2 Man and
his Heir, is an Eftate for Life, and the

Reafon thereof 24
2. In whom, the Eftates are before Alie-
nation 37

‘3. What
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3. What is an Eftate-tail vefted in the An-
ceftor. Page 21
Vide Baron and Feme, 1

Clcheat.

A Writ for the Demandant in Dower, to
the Efcheator. Vide Dower, 165, 166,

167, 168, 169, 177, 179
Vide Fraudulent Conveyances, 13
- Eftoppel.

Vide Averment, 8

Cuidence.

Vide Fraudulent 'Coﬁv;e:)"ahcés, 16
Vide Right, 3

. Crchange.

Vide Dower, 122

@L‘emtﬂzﬁo VidC %tﬂt"tBSo

1. How the Statute of 37 H, 3. hath al-
tered the Common -Law, as'to the Power

of Executors to {ell : 6o
2. Of a Devife of Lands to Executors, to
be fold _ 66, 67,68, 69

Hhg Crecus
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Crecutoy Feed,

y. Of Executory Fees, how they began,
" and what the Rules of Law are, rela-
ting thereto Lo Page 118
Vide Contingent Remainders 10,14
2. Thae Executory Fees are conftrued ac-
" eording to the ftriét Rules of Law, and
udder the Power of the Eftate that fup-
ports them S
3. The Difference as to- Executory Fees,
" where they arife by Way of Ufe, and
where by Way of Devife; if it arifeth
by Way of Ufe, there muft be a Seifin in
fomebody, to be executed in the Grantee
of the contingent Ufe, whenfoever it hap-
pens 125, 126
4. But by a Devife, the Frechold itfelf is
* transferred, and there needs no Perfon
to be feifed to execute the U in the De-
vifeg = o I £ 1S

ECreinsuihment.

1. That he who hath a Ufe in Right -only,
may do an A&, and what to, extinguith
it : . . L.

2. Where a Rent granted to charitable
Ufes thall not be extinét 1y

3. When the Scigniory and Rent are eéx-

~ tinguifhed s : 241

Pide Condition o

Vide Reng

Fatpey
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Father and Son.

1. What fhall be deemed an Advancement
for the Son, and not a Truft for the Ea-
ther Page 348

2. What was held an Advancement for
Children, and not a Truft for the Fa-

ther 348, 349, 350
Vide Covenants 'to ftand feifed Iz
Vide Jointenants 6

Fee upon 3 Iee.

Tho’ a Fee cannot be limited upon a Fee,
by the ftrict Rules of the Common Law,
yet the Court of Chancery pafs by this
Rule, for the Neceffity of Commerce,

“and to fupport Family Settlements 76

JFeoffment, Feoffo2 and Feoffee.

1. Where a Feoffce is fuppofed to take an
Eftare to Ufes, and when to his own
Ue 7

2, When the Feoffee fhall be feifed to the
Ufe of another, and when to hjs own Ufe

8

3. Where a Court of Equity will order the

Feoffee to try the Title with the Diflei-

for at Common Law 10
4. That a Feoffee to an Ufe may grant a
Way or Common 13

5: Where the Feoffee to an Ufe may grant
the Office of a Steward, Bailiff or Re-
ceiver 14

Hhg 6. And
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6. And may, during the Minority of the
Heir, without his Affent, but cannot fet-
tle Fees, during Life Page 14, 174

. Where a Feoffor is conftrued in of the
'old Reverfion, and may devife it, and
where not ' 21

8. Where the Feoffor to the Uz of his Laft
Will, has a qualified Fee, and why 3§

9. What fhall bind the Son of the Feoffor,

~ to the Ufe of his Laft Will 36,37
1o. Where the firft Feoffees may enter, and
revive a former Ufe 31

11. Where the Feoffees to an Ufe, may
enter upon the Alienee of Tenant for
Life, and why 29

12. Where the Feoffor may enter and re-
vive an Ufe, for the Benefit of another,
who cannot make a Feofflnent = 240

13. Where the Ufe fhall be to the Feoffor
and his Heirs, of the Part of the Mo-
ther ‘ 238

Vide Ceftui que Ufelt "y 0, 10, 13, 22

Vide Covenants to and feifed, 13

Vide Dower, 10, 138 N

Vide Entry, 4 =

Vide Heirs, 3

Vide Enrolment, 21 N\~

Vide Prior and future Ufes

Vide Leafe, £3¢. 2

Vide Pleadings, a

Vide Releafe, 4

 Vide Remainder, 6

Vide Revocation

Vide Contingent Remainders, v, 13, 17, 19

1 Fine.
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Fine.

1. Of Ufes upon a Fine and Recovery
Page 282, 283

2. That a Fine and Recovery pafs the En-
tail at Common Law ; fo does it pafs the
Entail of a Truft, in a Court of Equi-

ty . 33
3. That the Iffue in Tail, are barred by a
Fine, tho’ not he in Remainder 101

4. Where the Heir of the Bargainee fhall
have the Eftate under a Fine, and not
the Devifee, upon a Devife, before the
Fine ibid.

5. That Baron and Feme levying a Fine,
it fhall bind the Wife, and why 39

6. The Husband declaring the Ufes, fhall
bind the Wife, and why, and where not

. 40,41

n. Where a Declaration of Ufes by the
Husband, en a Fine levied, fhal bind the
‘Wife, during her Coverture, but not
after, and why 40

8. Where no Ufes are declared upon a Fine,
it fhall be to the Ufe of the Wife, and
why . ibid.

9. Where Ufes of a Fine levied by Huf-
band and Wife may be averred without
the Wife’s Deed ; and where her refufing
to aflent to the Ufes, fhall not bind the
Wife : 41

10. Where the Wife levying a Fine withir
Age, it fhall bind her, and why ibid.

11. That
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g1, That the U of a Fine cannot be li-
mitted to a Stranger without a Deed, and
where it may Page 56, 547,218

x2z. Where a verbal Averment may be al-
lowed to reconcile a Difference between
aFine and a3 Deed to'lead the Ufes 58

13. That a Covenant to levy a Fine to the
Ue of a Man’s Baftard Daughter, is good

307

14. That the laft Declaration of the Ufe of
a Fine, fhall not ftand, but the firft
54> 555 56

15. Of Declaration of Ufes on a Fine or
Recovery 53, 54y 555> 260, 262, 267,

’ 268

16. Where two Perfons, having different
Eftates in the Land, declare no Ufes up-
on a Fine, how they fhall be feifed, and
how, where one of the Parties has no
Eftate 43
17. Where it was refolved that a Fine did
not deftroy a Remainder limited fewiori
puera 283
18. A Conftruction ypon a Fine levied to
the Connzees, to make an Eftate to fuch

a Perfon as the Conuzor fhould appoint
284

19. 'That a fubfequent Declaration of Ufes,
upon a Recovery, is gaod 261, 271,
272

20. What fhall be a good Declaration of
Ufes upon a Fine, tho’ no Marriage be
had, which would not have been good
vpon a Caovenant to ftand {eifed 27%

z1. Of
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21. Of a Declaration of Ufes, upon a Fine
levied to Survivors Page 242
22. That a Fine Swr Graut and Render
cannot be averred by Parol, te be to any"
other Ufes than thofe contained in the:
Fine 268
23. Where a Fine by Husband and Wife,,
did not deftroy the Eftate in R emainder,
but that it was in Abeyance 280
24. Where no Ufz fhall arife by Foree of a
~ Covenant, without the Fine levied 2357
25. Whether Ufes of a Fine levied of Part,

fhall be good 276
26. Where a Fine fhall be guided by a Co-
venant made before 273

27. Whether a Fine fhall extend to Aver-
ments before the Fine levied 272, 273

28. 'Where the Render of the Conuzee
cannot extinguith the Condition, becaufe
his Seifin was Inftantaneous 269, 270

29. How a Ufe fhall arife to Tenant for
Life, upon a Recovery 282

30, Where a Ufe limitted by a Recovery

* for Part, fhall enure to the Wife for that
Part only 281

Vide Azrornment, 3

Vide Baron and Feme, 3

Vide Ceftni que Ufe, 11,12, 18

Vide Canfiderntion, 6

Vide Forfeiture, 2

Vide Fointenants, 2

Vide Enrolment, 25

Foymeuon,

Foxfei
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Foxfeiture,
1. What a Forfeiture is Page 102
2. Where a Fine levied of a Thing lying in
Grant, is a Forfeiture 10I, 102
3. That a Ufe is not forfeitable for Felony
“or Treafon, and why 38

4 That a Term limited in Truft, is for-
feitable for Treafon, by Ceffui que Truft

39
5. Where a Feoffment by Tenant for Years
isa Forfeiture ibid.
6. Where a Recovery by Tenant for Life,
is no Forfeiture, becaufe he in Reverfion
held the Eftate under Trufts for Tenant
for Life 63
». Who fhall enter for.a Forfeiture 243
Vide Bargains and Sales, 16 o
Vide Baron and Feme, 9
Vide Enrolment, 12
Vide Rewvocation, 14

Frauvulent Tonvepances.

1. What accounted a fraudulent Convey-

ance 6
2. Of fraudulent Conveyances 302
3. Who fhall avoid fraudulent Conveyan-

ces 304, 3058
4. Where Purchafors fhall avoid a Gift to

the King 306
5. Who fhall not be efteemed a Purchafor

for a valuable Confideration 307

6. What
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6. What fraudulent Conveyance may be
avoided Page 304, 305, 308
7. Where a Cognizee of a Statute, ac-
cepting a fraudulent Conveyance, fhall
ftill be paid his Debt, before a Bond-Cre-
ditor N 308
8. That a fraudulent Gift is good againft
every Body but Creditors, and will ftand
good between the Parties themfelves 306
9. What is a good Leafe made to the Uz
of the Wife, fhall be good againft Pur-

chafors 309
10. What will be a void Leafe againft Pur--
chafors ibid.

11. Where Conveyances upon a Marriage
fhall not be conftrued Fraudulent 310
12. That tho’ a Deed be fraudulent in its
Creation, yet by Matter ex po# fadto, it

may be made good 309,310
13. Of a fraudulent Conveyance, to pre-
vent an Efcheat 310

14. Where the Vendee fhall not avoid a
Settlement, the Power of Revocation

being out of the Vendors 311
15. Pleadings relating to fraudulent Con~
veyances 306

16. That a fraudulent Conveyance may be
i given in Evidence upon the General Iffue,
and need not be pleaded 306

JFree-Wench,
Vide Dower, 150

Free:
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Feeeholv.
Vide Fwrolment, 9
Vide Limitation, 3
Vide Perpetuities, 257
Vide Comtingent Remaindersy 45 8

@umt, Gantoy and Gumiee.

$Where the Grant of the Intereft the
Grantor had in the Lands which he had
before granted was void, and the Rea-
fon thereof , Page 198

Vide Ceftwi que Ufe

dee Dower, 82

Vlde Purchafors, 3

Vide Releafe, 7

Suatrnian,
Vide Dower, $1, 52, 64, 66, 67, 83,98

Dabendum,
YVide Deeds; 2
- Deivg.
i. Where the Word Heirs is not a Name
of Purchafe, but of Limitation 23

2. And where it is not a Word of Limita-
tion, but of Purchafe

24
3 Where a Remainder véfts in the Feoffee
;o an U, fo that his Heirs claim by

1 Difcent
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Difcent ; and where not, fo that his
Heirs take by Way of Purchafe Pa. 23,24

4. What is conftrued a Remainder vefted

in the Heir, and for what R eafon 24
5. Where Heirs take by Difcent, as in
the old Reverfion 26

6. Where the Ufe fhall defcend to the
Heirs of the Part of the Mother, and
where to Heirs on the Part of the Father,
and where to the Heirson the Part of the
Purchafor 175 18, 19, 238

. Where the Eftate of Ceffui que Ufe fhall
be in the Heirs, till Alienation by the
Feoffees, purfuant to the Will 37

8. Where a Ufe fhall arife to the Heir, up-
on a Covenant to ftand feifed, and he
fhall take by Difcent 277

9. Where the Heir of the Devifee fhall be
{eifed in Truft, for the Cure of a Church,
for the Time being

ro. Thit a Man limiting an Eftate to
his own Right Heirs, makes him feifed
of the whole Eftate ; and the like of an
Ufe 19

Vide Averment, 3

‘Vide Bargains and Salesy 18, 19

Viide Baron and Feme, 10

Vide Ceftui que Ufe, 17

Vide Powery 11,335 53563, 64, 66,82, 84,
88, 9o, 945'917,'102, 103,:129, E72,17§

Trplication.
1. Where the Deed esprefles a [/e,. an
implied one cannot be averred 7

2, Of
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2. Of Ufes raifed by Implication Page ", 8, 9
3. How a U/e may be raiféd by Implication
of Law 64,65
Vide Zrufts .

Infapf:

Vide Declaration of Ufes, 3
Vide Infant, 3

Jnqueft.
Vide Dowery 16, 9%, 9

nteiit of the Pacties.

Vide Confideration, 12

Fointenants.

1. Whether Perfons to whom a Ufe is rai.
{ed by a Fine, or by a Leafe at Com-
mon Law, are Jointenants or Tenants in
Common 7o

2. Whether a Fine levied to the Ufe of the
Conuzor and B. and their Heirs makes
them Jointenants or Tenants in Com-
mon - ibid.

3. Where the Ufe being jointly limited to
two, made them Jointenants 20, 235

4. A Leafe for Life, Remainder in Fee
to the Right Heirs of 7. and K. N. alive,
the Heirs are Tenants in Common, and

why "o
| 5. But
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. But in Cafe of a Uz there may be Join-
tenants; tho’ they do not take at the
fame Time Page 71

6. Whete the Fathetr and Son purchafing
Lands Jointly, the Eftate fhall furvive

_ totheSon H2, 229

9. Where the Moiety of a Jointenant fhall
pafs to the Bargainee, and not furvive

¢ T .. . 5 4 194'
8. Of Bargdins and Sales by Jointenants
o 290
9. Whete 1o Ufe fhall arife from a Jointe-
narit to the Survivor _ 278
10.On a Sale by one Jointenant of hié
. Moiety, the other fhall furvive 92

Vide Declarations of Ufes; 5
Vide Dowery 139
Joint Teufts,
1. Of Joint Trufts with an Intereft 65
2. Of Joint Trufts without an Intereft 69
3. If there be a Joint Truft, and one re-
fufes td act according to the Truft, the
, other cannot aét-only as to his Intereft
) 67
4. Of Joint Eftates in a Ufé of Truf 70
§. At the Common Law Joint Truits were -

taken for bare Authorities, and did not
furvive ki

Jotnttives and Joihttels:
8, What was the Ofiginal of joir}éuics
25, 1475 239, 289

-
I %, What
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2. What Requifite to make a good Join«
tare within the Statute Page 147
3. Firg, That the Eftate muft of Necef-
fity take Effe® immediately after the
- Death of the Husband 148
4. Secowdly, That it muft be for the Term
of her own Life, or of a greater Eftate,
or clfe it doth not anfwer the Defign of
Dower, for which it is to be a Recom-
pence _ 150
§. Thirdly, Tt muft be made to hetfelf, and
not to others in Truft for her, tho’ by her
Affent, and exprefled to be in Satisfac-
rion of her Dower I5X
6. Fourthly, It muft be in Satisfaction of
her whole Dower, and not of Part only;
for if it be in Satisfaltion of Part only,
it is uneeftain ibid.
. Fifthly, It muft be exprefled to be in
Satisfaction of her Dower ibid.
8. That a Jointure may be made either
before or after Marriage 152
9. That an Agreement to her Jointure
made after Marriage, by her Entry into
the Lands, concludes her from claiming
her Dower 153
10. That a Devife of an Eftate for Life,
cannot be averred to be in Satisfaction of
Dower, unlefs it be exprefled fo in the
Will, and why ‘ 152
11. Where an Averment was f{ufficient to
thew that the Jointure was made in Sa-
tisfaltion of her Dower ibid.
12. That an Averment of a Jointure,
being in Satisfattion of Dower, is no¢

“traverfeable ibid.
33. Where
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13. Where an Acceptatice of a Conditi-
onal Jointure is good Page 148
14. Where a Remainder to the Wife, af-
ter 2 Remainder to fupport contingent
Remainders; is a good Jointure  ibid.
15. Where an Eftate limited to the Wife,
by Way of Rerainder, is not a good
~Jointure . ‘ ibid. 149
16. That a Leafe for the Life of another,
- or a.long Term, is no good Jointure to~
- bar a Woman of her Dower 150
17. What was no good Jointure to bar the
Wife of -her Dower ypon a Settlement
- made by her Husband’s Father, becaufe
it was uncertain whether the Eftate
~ would commence . , ibid.
18. Where a Jointrels fhall hold Lands
« fubjeét to a Mortgage or Judgment by
wXenant in Tail ofg a Truft, making a
- Mortgage or fuffering 2 Judgment, and
-~ Why . 33
Vide Baron and Feme, 4, 17

IMue in Tail.

Vide Quod ¢i Deforciat, 7
Vide Marriage

Vide Contingent Rémainders, 23

Fuiticies.

iis Lagl
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r15;&1:1;

The Law will fuppofe a Man’s A®ions ra-
ther Juft than otherwife 7

Leflop anu iLelTea ,

1. Where the Leflee is without Remedy,
by the Leffor’s felling the Lands and da-
ting the Deed and Enrolment before the
Leale - 109

2. A Powet of making Leafes may be re-
ferved upon a Feoffment, Fme or Re-
covery to Ufes 46

3. Where one of three Leﬂ'ces furrenders
up the old, and takes 2 new Leale to

/ himfelf it fhall be in Truftfor all ~ 346

4 Tho’ a Leafe for three Years be good
“ by Parol, yet when fuch a Leafe is in
Wrntmg, the Truft of that Leafe can-

not be declared by Parol - 347
5. What was held a refultmg Truft to the
Grantor 347
6. What fhall prevent a refulting Trpft to
the Affignor of a Mortgage - 348
7. Where Notice of an Incumbrarce was
neceﬂ'ary, and where not 309, 310
. Where a Notice to Counfel or Attors
ney, &e. is good 343

Vide Ceftui que Ule, 1
Vide Corfirmation, 1
Vide Dower, 18
Vide Eleition, x
Vide Entry, 1

- : Vide
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Vide Frandulent Conveyances, 8
Vide Prior and future Ufes
Vide Remainders, 20, 21, 29
Vide Fointures, 4

Limitatian.

1. That by a Man’s lxmltmg a Ufe to his
own Right Heirs, the Ufe is ftill in him-
{elf, and why + Page 19

2. But a Man’s limiting a Ufe to his Re-
prefentatives, with a particular Qualifi-
cation, {o alters the Eftate, that the Ufe.
fhall alter and defcend in {uch Manner
as it is direéted, and why 20

3. Where a Freehold is limited to 2 Man
for Life, and the Remainder to his
Right Heirs,, tho’. after: never fo many
particular _Eftates, the Remainder is
vefted in him for three Reafons ; ; and
what thofe Reafons are ; 21

4. That a Limitation of a Term for Years,
to twenty diftin®& Perfons iz Ejfe, is
good, but etherwife of a Remainder,
and why 124

5. What is conftrued a void Limitation,
becaufe the Reverfion is ftill in the Do-
nor 124

Vide Heirsy 1

Vide Marriage

Vide Perpetuitiesy 5,6
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Livery.
Ta the Heir, with a Salva dote

Vide Dower, 173
Vide Elettion, 2

Lonuot,
Vide Baron and Feme, 2
Lov of o Panoy.
Vide Releafe, 1

Loyd by Elcheat.
Vide Seifin to Ufes, 9

oatreiage and Yatrrfage Settiement.

1. Where a Settlement is made by the Fa-
ther, or other lineal Anceftor, in Con-
fideration of the Marriage of his Son,
in fuch Cafe all the Remainders limited
to his-Children and their Pofterity, are
within the Confideration of that Settle-
ment ; but when it is made by a Bro-
ther, or any other Collateral Anceftor,
on his Marriage, after the Limitations ta
his own Iffue, all the Remainders limit-
ed to Collateral Kindred are voluntary,
and not within the Confideration of the
Marriage Settlement Page 397
' ' 2. Where
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2. Where the Feoffor fhall be feifed to him-
felf and his Heirs, till a Marriage takes
Effect Page 276

3. Where no U_/b will arife *till a Marriage

258

4. Where no Ufe will arife upon a Portxgn
paid in Confideration of a Marriage, un-
lefs the Marriage tgkes Effett 259

5. Where, by Articles of Marriage, it was
intended that the Huysband fhould only
have an Eftate for Life, and that he
fhould make a Conveyance to the Ufe
of the Heirs Male of his Body, and the
Iffue of {uch Heirs Male, it was not in
the Power of the Husband to deftroy it
by a Settlement to any other Ufes 313

. 2o 328

Vide Confideration, 2

Vide Dower, 13, 144, 163

Vide Frausdulent Conveyancess 1Y

Vide Enrolmenty 24 =

Vide Fointures, 8, 9

9}9%‘32!};

1. When a Seigniory is drowned in thc
Tenancy

2. If the legal Eftate be merged, and the
Owners of the Land have Notice of a
Truft, the Land is invefted with it and
they fhall be forced by a Decree in Chan-
cery, to fetitupagain’’ - ' 9

1ig  Daked
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Maken Right,
Yide Cofti que Ufey 5 o
Ronage,
Vidq Pleadings, 8
Pon compos,

/

Vide Declarations to Ufes, 2

Rotice.
‘S_Iide Leafey 7, 8

Decupant.
Vide Seifin to Ufes, 16 ‘

Paval Averment.
Vide Averment, 9, 11

Pavol Leale,
Vide Leafe '

DF Perpetuitics.

1. Wpat a Perpetuity is, and the Inconve-
niencies thereof Page 119, 120, 168,169
2. That
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2. That it is againft the Rules of Law,
that a Frechold for Life fhould defcend,
becaufe it creates a Perpetuity ; yet where
the Eftate for Life fhall be conftrued
a Fee, if there be a Confideration to
fupport the Intention of the Parties Page

77

3. That the Law allows of no Eftate of
Inheritance that-goes in Lineal Succef-
fion, but what is in the Power of the
Perfon to whofe Reprefentatives the E-
ftate muft defcend - 120
4. How Cautious the Court of Chancery
is of giving Encouragement to Perpetui-
ties ‘ | 168
5. All Limitations that perpetuate, or tend
to a Perpetuity, are in themfelves void
and repugnant to the Policy of the Law

' 118, 119

6. All Limitations that tend to the Provi-
fion of the Family, and to fecure againft
Contingencies, that are within the Parties
immediate Profpect, are to be favoured
"118

7. What Rules, relating to Perpetuities,
are obfervable in Law and Equity, re-
lating to Frecholds and Chattels 120,

121

Drf Pleavings relating to Ules.

1. In what Manner Ufes are pleadable 81,

’ 263
2. 'That a Ufe may be pleaded without thew-
ing an actual Entry 81

3. But
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5. But in Trefpafs, he muft {hew an actual
Entry, and the Reafon thereof Page 81
4. How to plead a Feoffment to an U,
where 7. S. diffeifed the Feoffee  ébid.
5. In pleading, the Party fhewed that A
was feifed to the Ue of B, and laid a
Diffeifin, without fhewing how he be-
came feifed, and held good #bid.
6. Where the Party pleads that he bought
the Land, without fhewing the Money
paid, and held geod 82
. That if a Man acknowledges and en-
rolls a Deed, he cannot afterwards plead
Durefs 109
8. Where an Infant upon a Bargain and
Sale, may plead Nonage, and where not
. , . 107,108
'9. What to be traverfed, and what not in
Pleadings relating to Dower 156, 157
10. Of pleading in Dower
Vide Dower, 74 .
Vide Fraudulent Conveyancesy 15

Pone..
Vide Dower, 6

12erogative.

1. That Grants to the King muft be by
Matter of Record 93
2. Where the King fhall hold the Lands
difcharged from a Rent-charge ibid.
3. That the King is not fubject to the
Truft ; that the Perfon attainted was
otherwife ; of a Tenant in Dower 172

Vide Frandulent Comveyances, 4
‘ Paiog
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12202 and future dfles.

1. Where a Feoffee fhall be feifed to former
Ufes 173
2. If a Reverfion be fubje& to future Ufes,
and js granted to a Man and his Heirs,
without Confideration, to the Ufe of the
Grantee and his Heirs, whether it is
fubject to the former Ufes: 174
3. Where a Leffee or Donee, having No-
tice of former Ufes, fhall not be feifed
to thofe Ufes, but to their own Ufes
173
4 And where to new Ufes 174
5. A future Ufe, notwithftanding the Sta-
tute, remains as it was at Common Law,
till it comes i# Effe, and then the Sra-
tute executes the Poffeflion to it, and a
future Ufe muft not arife out of the.
Eftate of Ceftui que Ufe, but out of the
Eftate of the Feoffee
6. Where the old Ufes and where the new
Ufes fhall ftand, 193, 194, 195, 196,197,
198,199

IPachibition.
Vide Dower, ax

Purchaler.

1. If an Equivalent be given, tho’ the
Contralt be not’executed with all the
Formalities of the Law, yet in Equity,

the
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the Ufe of the Lands ought to be in the

Purchafer ‘ Page 49
2. Where the Purchafer of Lands, charged

with a Rent to a Charitable Ufz, fhall

kold it fo charged 15
3. Where the Payment of the Debts of the

Grantor makes the Grantee a Purchafer

52
Vide Frandnlent Conveyancesy 4y 35 9

Dualifien Fee,
Vide Feoffment, 8
Quarentina habenda.
Vide Dower, 40

Duia Cmptoes Terratum.
Vide Dower, 16, 139

Of a Wit of Quod ei Deforciat.

1. Where it lieth 426
2. From whence it arofe ibid.
3. The Form of the Writ 427
4. That Tenant by the Curtefy is entitled

to the Writ 428
$. Tenants lofing by Default ibid.
6. Of lofing Lands in a Writ of Right

: 2

=. What no Iffue : z%idg.

8. What
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8 What enough to fhew-in the Writ Pdge

9. That it lies againft a Stranger to fhe
Recovery 430
xo. Where the Party is not to have this
- Writ, but a Formedon 421
11. Where ‘the Wife fhall have the Writ
254,
12. Where Coparceners fhall join . ébid.
13. Tenant for Life or in Tail, making De-

faule 432
14. Departure in Defplght of the Court
ibid.

15. Baron and Feme ibid. 433
16. Tenant for Life, lofing by Default in 2
CefJavit _‘ ibid.
17. Tenant by a Recexpt ibid.
18. Whether the Tenant fhall have the
Writ ibid.
19. Thelike . ibid.
20. Where the Writ is general ébid.
21. Obfervations on the Writ bid.

Recons.

That Grants to the King, or Inftruments
to any Subjeét made in open Court, are
Records, and as fuch are uncontroulable

106

Vide Prerogative, 1

Recovate.

Vide Dowery 559
Recouery,
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Becabery.

1. What is a fufficient Frechold to make 4
Tenant to the Pracipe, for a Recovery

‘ Page 21

2. A Perfon fuffering a Recovery to the
Ufe of his Laft Will; how he may dif-
pofe of the Eftate 36
3. Where the Word Jereafter, in a Deed
to lead the Ufes in a Recovery, excludes
the Ufes from being executed on the Re-
covery n9

Releale.

1. The Lord reléafing to a Copyholder to
the Ufe of another, is a good Ufe 53,.

: oo, 231

2. Whether it be {fo when a Releafe enures
by Way of Enldrgement of an Eftate 53
3. Otherwife, if it enures by Way of tran{-
mitting an Eftaté, or by Extinguifhment
. ibid.

4. Where the Ufe is gohe by a Releafe from
the Tenant for Life, to the Feoffee 12

5. A Releafe to a Bargainee for Years, in
Poflefion, will be good to enlarge his
Eftate 230
6. At Common Law, no Man could re-
leafe to a Tenant for Years, unlefs in
Pofleflion, and why 104
n. Where the Leffor for Life or Years
may releafe to the Grantee of the Re-
verfion ibid.
8. Where a Bargainee for Years, with a
Releafe to him, for the e of B. may

3 take
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take that Releafe at Common Law, yet
it fhall not deftray the. Eftate of B. Page
10§

- Remainder and Reverfion.

1. Where the Remainder-Man has no Pow-
“er to alien in Fee, by the Statute of
‘T R.3. and why B ) 29

2. ‘Where he in Remainder may make a
"a Leafe for Years, or grant a Rent-
" charge, to’ commence after the Death of
" 'Tenant for Life, and why 30

3. Where Reverfioners to .anUfe of different

Eftates, may grant their Eftates  #%id.
Where a_ Remainder is vefted in the

~ Grantee for Life .y 2K
§." Where he in Remainder in Tail, after a
Ufeto C. D. for the Term of Twenty-
“four Years, fhall take when the legal In-
“tereft of the ‘Term ceafes, and before the
_Expiration of the Time of the,Tem;
i T 22
6. Where thete is this Difference, that the
“Remainder-Man’s Intereft fhall not com-
“mence prefently upon the Tenant for
"Life’s refufing to accept the Eftate upon
a Covenant to ftand feifed; otherwife in
‘the Cafe of.a Feoffment of Ufes, and
the Reéafon thereof ; 2217

Contingent Remainders.
t. Of Contingent Remainders, and in what

-Manner they are executed 127
' : 2. Three
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#. Three Preliminaries neceffary to an En<
quiry into Contingent Remainders, and

what they are B Page 1217
3. The {everal Opinions of great Men
about the fame 128, 129

4. When Contingent Remainders are limi-
ted; there muft be a Freehold to fupport
-~them .. . . | n6
5. And if the Remainder does not veft,
- during the Determination of the parti-
" cular Eftate, it fhall never veft ki
6. Whete the Contingent Remainder.is de-
ftroyed, there not being a particular E-

_ ftate {ufficient to fupport it . 127
, %1 Where. a Contingent Remainder is de-
_» ftroyed by the Feoffment of Tenant for

" Life , - 132
8. Whete the Cortingent Remainder is
_deftroyed by the Eftate of the Te:
. hants defcending to Coparceners, whére-
by the Freehold is altered == .70id. 133
g. Where the Remaindet to the Right
Heirs of 4. and B. is goné by a Re-
leafe from the Donor to £ . . ébid.
10. The Difference between deftioying Con-
- tingent Rentainders, and executory Fees
: : o . 132

11. That a Bargain and Sale in Fee, by
Tenant for Life, does not deftroy the
Contingent Remainder 135
12. Where the Surrender of a Copyhold
Tenant for Life, fhall not deftroy the
Contingent Remainder 139
13. Where a Feoffment to D. of Lands
of which the Feoffor had covenanted to

3 ftand

$
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ftand feifed upon a Contingency, did not
deftroy the Contingency Page 233
14. And tho’ the Feoffee had Notice 137
15. What was conftrued a contingent Re-
mainder, and not an Executory Fee, be-
= caufe it was limited to take Place upon
the Determination of the Eftate for Life
133
16. Where a contingent Remainder will
veft, tho’ the Tenant for Life be diffei-
fed 136
11. A Collateral Warranty bars the Con-
tingency, tho’ it afterwards happens, du-
ring the particular Eftate 3
18. Where a Feoffment of Ceffui que Ufe
for Life, does not deftroy the Contin-
gent Remainder 136
19. Where the Re-continuance of the E-
ftate of Ceftui que Ufe fhall not revive his
own Eftate, but the Eftate of the Re-
mainder dependant upon it 236
20. Where, °till the Feoffees to an Ufe,
have entered to revive the Eftate, the
Remainder upon a Contingency is gone
137
21. Where B. forfeits his Remainder for
Life by a Feoffment, and levies a Fine,
this fhall not veft a contingent Remain-
der ; and yet the Entry of a precedent
Tenant for Life fhall preferve the con-
tingent Ufe 138
22. Where a Leafe for Years will not pre-
vent the contingent Remainder from
fpringing up when it happens ibid.
23. Where a Conditional Remainder is li-
mited to him in Remainder for Life, up-
Kk on
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on a Difturbance of his Eftate, fhall not
veft, becaufe the Difturbance is by a
Leafe to commence after his Death Page
138, 139

24. Of the Remainder of Terms, and how
" far they favour of a Perpetuity 122,123
25. Where a Remainder of a Term is good,
when it muft happen within the Compafs
of a Life, and how it will be on a Death,
with Failure of Iffue - dbid.
26. The Difference between a Remainder
of a Chattel, limited by a Deed, and

. by a Devife 121,122
27. Where the particular Eftate deter-
mines by Merger, the Remainder can-

- not veft ‘ 13§
28. Where the Wife a Devifee for Life,
(Remainder upon a Contingency,) toge-
ther with a fecond Husband, purchafes
the Reverfion, tho’ this would revive the
Wife’s Eftate, yet it is not {ufficient to
{upport the contingent Remainder ib7d.
29. Otherwife, if it had been by the fame
Conveyance thid.
30. For when it is by the fame Convey-
ance, the Eftate opens and fhuts to let
in the contingent Remainder, after the
Eftate for Life is determined ibid.
31. Where a Leafe for Years, made by the
Tenant for Life, fhall not deftroy the
Remainder’s Eftate 139
32. Where the Covenantor, having gran-
ted three Eftates, fhall be conftrued to
#vhave three different Reverfions in him

114
33. Where
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33. Where the Remainder, limited by
Tenant in Tail is void, and that a Fine
afterwards levied, cannot help it Page

_ 111

34. For what Reafon an Eftate limited by
a Man to himfelf, for Life, with a Re-
mainder to his Heirs, vefts the Remain-

der in himfelf - 21
35. Where the Remainder fhall pafs by
the Delivery of the Deed 50

36. The Wife’s waving her Jointure fet-
. tled on her, during her Coverture, Re-
" mainder to ¥. S8 7. S fhall have the
R emainder, on her waving her Jointure
54
Vide Baron and Femey 9
Vide Fine, 3, 17, 29
Vide Heirsy, 3, 4.
Vide Fointenants, 4
Vide Fomntures, 14,15
Vide Marriage, 1
Vide Remitter, 3
Vide Limitation, 3

Remiteer.

1. Where a later and defeazable Title, and
’a former and indefeazable Title concur
in the fame Perfon, fuch Perfon is re-
mitted to his former Eftate 154
2, Where the Wife fhall be remitted af-
ter a Feoffment made by the Husband,
to the Ufe of himfelf and Wife, the Re-
mainder to C 154
Kka 3. And
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3. And that by her Remitter fhe reconti-
nues an Eftate for him in Remainder,
limited by the Deed of Jointure  Page’

’ - 1558

4. But when there are two Titles, and the
one indefeazable, but the other not de-
feazable by a third Perfom, but both
equally firm, there the Wife {hall not be-
retnitted Nolens wolens 155

5. Where a Wife has two Titles, both
equally firm, fhe fhall be fuppofed-to be-
in of her elder Title, becaule every one
is prefumed to choofe what is moft for
their Benefit . 155

6. Where the Iffue in Tail fhall not be re~

“mitted : - "8

7. Where the Wifé fhall not be remitted

: ibid.
8. That no Man can be remitted againft
his own A& to the contrary ng

Removal of Plea of Ootwer.
Vide Dower, 79 |
Rent,

1. Where the Rent is extinét by the Lord
- or Grantees being: alfo Cefi#i que Ufe, and:
what will not extinguifh the Rent by an
Acét of the Ter-tenant only 31
2. What will extinguifh a Rent 13,81
3. Who fhall not take Advantage upon De-
‘mhrand of a Rent, without Notice 103
Vide
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Vide Bargains and Salesy 11
Vide Dower, 110, 111
Vide Extinguifbment, 2, 3
Vide Enrolmeut, 10
Vide Purchafers, 2

Bent: thatge.
Vide Prerogative, 2

lRemItmg @tmfﬁ’.
Vlde Leafe, 5,6

Revocation of wes.

1. The different Powers of. Revocatxons

Page 141
2. Where a Power of Revocation may be
.referved, -and where not . . 140

3..Of a Power of Revocation appendant,
annexd to the Eftate of the Land 141,
142

4 Of a Power of Revocatxon in Grofs,
what it is, and what does not deﬁroy
fuch Power - 1 4bid.
5. Where a Fine or Feoffment in Fee,
deftroys all the Powers of Revocationy
and where not 143, 144
6. That a Tenant for Life may releafe a
Power of Revocation to him in Remain-

- der 143
. ‘Where the Power of Revocatxon is fim-
ply Cellateral 144

8, :Of the Manner of Revocatxon ibid.
9..That a Tenant for Life, having a Power
of Revocation, upon his revoklng, is
{eifed of his former Ufe 2hid.
go. Where a Power of Revocation i ap-
pendant and annex’d to the Eftate, un-
Kk 3 [lefs
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fefs it be executed during the Continu-
ance of the Eftate, it can never be exe-
cuted Page 142
11, Whether a Power of Revocation was
extiné by the Fine, or that the Deed of
Revocation of Ufes was to be reckoned
together as one Conveyance 278, 279
Vide Fraudulent Conveyances, 13
12. If there be Tenant for Life, with a
Power to revoke the Remainders, and
limit new ones, he may do both by the
fame Conveyance 145
13. If a Man makes a Feoffment, with
Power of Revocation, when he hath
executed that Power, he cannot limit
new ories upon the fame Feoffment 146
14. He may revoke Part at one Time
and Part at another, Revocation of Ufes
not being like to a Condition, which is
in its Nature entire 145
15. What is a good Tender of Payment of
Money, to fave the Power of Revoca-
tion 146
16. A Power of Revocation is in fome
Cafes a Forfeiture, and where it is {o,
. and where not ihid.

Right.

1. That a Perfon who only may have a
Right, has at prefent in Law no Right
in him; and therefore it is a Contra-
di¢tion to allow him to a as a Perfon
having a Right, by transferring an In-
tereft to another; and fee an Example
ag:cording to this Rule 125

2. He
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2. He that has a Ue in Effe, has Power
by 1 R. 3. to make a Feoffment, but not
he that has a Ufe in Right only ; but
fuch a Perfon may do an At to extin-
guifh his Right Page 240

3. The meer A& of delivering Pofleffion,
paffes a Right in lefler Eftates, but
in greater Lftates Poffefion is no Evi-_
dence of a Right - 65

Seive faciag.
1. Where a Scire facias is not maintain-
able to have Execution of Lands in the

Hands of the Bargainee ~ ' 9%
2. Where the Party may enter without a
Scire facias ; 242
Vide Dower, 92, 98, 179
Seigniop.
Vide Merger ’
Seifin.

L. No Ufe is to arife till there be Seifin
where a Charter of a Feoffment is made,
with a Letter of Attorney to deliver

 Seifin 49

2. Otherwife, if a Man, for a Confidera-
tion, {ells Lands, with a Letter of At-
torney to deliver Seifin 5o

Kk 4 Seffin
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Seifin to Ules,
1. Who may be feifed to an U, and

what is neceffary thereto - = Page 5
2. Firft, That the Perfon be capable of a
Confidence and Truft ibid.

3. Secondly,  That he take it up under
the Truft limited . 6
4. That Bodies Politick are not capable,
_and why : s
‘3. That the King is not, and why 5, 6
6. That Aliens and Perfons attainted, are
‘not capable of an Ufe, and why 170,
B L §

yw. That Corporations are not, and why
ibid.

8. That Tenant by the Curtefy, or in
Dower are not, and why * ibid.
¢. That a Lord by Efcheat cannet, and
~ why ' I, 172
“10. Where the Grantee of a Seigniory fhall
hold the Tenancy toa Ufe - 12
11. Where a Feoffee, being a Recoveree,
fhall be feifed toan Ufe 13, 61
12. That the Purchafer of a Charitable
Ufe fhall not be feifed to fuch Ue 14
13. Yet where a Feoffee of a Purchafer
fhail o ' - D 15
14. He that comes in of another Eftate
than that -which-the Feoffee to the Ufe
had, fhall not be feifed to Ufes in Efe,
nor to future and contingent Ufes 175
15, ‘That a Tenant in Tail cannot be feifed
g0 an /e, and why 11

16. 'Thag



16. 'That an Occupant may, and why Page

1K
17. That a Diffeifor, Abator or Intruder,
cannot be feifed to an Ufe 10-

18. Where the Alienee of Tenant for Life
fhall not be feifed to an Ufe, and why

10
19. Where a Feoffee, being a Recoveror

in Value, fhall be feifed to his firft Ufe

I3
Vide Covenants to fland [eifed

Speriff,
Vide Dower, 94

Statutes,

1. The feveral Sorts of Ufes executed by
the former. Claufe of the Statute, and
their feveral Incidents "4

2. The Execution of Jointures, by the lat-

ter Claufes of the Statute ibid.

3. The Cafes of the Statute bid.
4. The Difference between the Statutes of
6 R.2 and 11 H 7. 161
5. The Reafon af the Statute of 1 R. 3.
c. 1. 27
6. Who are within that Statute 27, 28,
29,30, 31

n. What Authority is given by that Sta-
tute 31, 32

8. The Alteration of Property, as to Ufes,
by 27 H. 8. ¢.10.

urteie
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] Surrenuer.
Vide Leafe, 3
Vide Contingent Remaindery 12

Survivohip.
Where the Intereft fhall furvive, and the
Truft with it Page 66

Vide Authority, 1t
Vide Fointenantsy 6,7, 9, 10

Tenants in Comuion.

Vide Dower, 118
Vide Fointenants, 25 4

Tenant in Jee.

Vide Bargainor and Bargainee, ¥

Tenant in Tail.

1. The Confequence of a Sale of Lands in
Fee by Tenants in Tail 83
2. That Tenant in Tail has {fome Proper-
ties of a Tenant in Fee, and others only
of Tenant for Life 84
3. Where an Eftate-tail is vefted in the
Anceftor 21
4 Where Tenant in Tail, levying a Fine,
fhalt ftill be feifed in Tail as before 280
Vide Bargzinor and Bargaines, 1

Zenant



A T ABLE.

Tenant foy Life.

Where the Ufe thall be to Tenant for Life 3
Page 249, 250

Vide Bargainor and Bargainee, 7, 8
Vide Quod ¢i Deforsiat, 13, 16
Vide Forferture, 6
Vide Releafe, 4
Vide Rewvocation, 6,9
Vide Contingent Remainders, 11, 1 $

Tenant by the Cuttety.
That a Man cannot be Tenant by the Cur-
tefy of an Ufe, and why 239
Vide Baron and Feme, 1%
Vide Dower, 102

Vide Quod ei Deforciaz, 4

Tenant by Receipt.
Vide Quod ei Deforciat, 17

Tenant to the IPecipe.
Vide Recovery, 1

Vide Enrolment, 13
Tenant at itl.

Vide Bargainor and Bargainee, §

‘Tenant in Dofoet,
Vide Prerogarive, 3
Vide Dower
Tenant fo) Peard.
Vide Releafe, §
Termg of Pears.
1. The Original of Terms that attend the
Inheritance, and when created, and for

what Purpofe - 163
2. That Entailing of a Term is not within
the Statute D¢ Doiis 164

4 3. Thag
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g. 'That the Tenant in Tail may difpofe of
a'Term without a Fine and Recovery Page

- 164,

4. That a Term will be Affets to pay In-
teftates Debts ibid.
§. Of Terms in Grofs 163
6. Where a Term limited to attend a Fee
fhall be Affets, and why 37
n. Where a Term limited in Truft is for-
feitable for Treafon, and why 39

8. Where a Term limited in Pruft to at-

tend the Inheritence, is not forfeitable,

"and why ibid.
Vide Limitations, 4

Title Paramount.

That a Perfon claiming by Force of a Title
Paramount to the Ufe, fhall never be
fubje&t to any Charges that take their
Rife and Date from an inferior Time
and Title 1132

Vide Dower, 128 .

Talt.
Vide Dower, 6

Travetle.

Vide Fointures, 12
Vide Pleadings, ¢

Treaflon.
Vide Forfeiture, 3, 4

_ ~ Trefpafs,
Vide Pleadings, 3

Teval
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Tryal.
What to be tryed by Nul tiel Record, and
what by a Jury Page 107
Trufts.

1. That the Manner of Taking a Truft
may be by exprefs Words jor by Implica-
tion only 6

2. And how by exprefs Words ibhid.

3. And how by Implication 8, 9, 10, 11,

' 12, 13,14, 1§

4. That Equity will fet up a Truft where
the legal Eftate is merged 29

§. That there can be no Truft without an
Eftate in Being 19

6. What fhall be deemed a Truft for the
Wife, and not an Ufe executed by the
Statute 351

n. Where the Lands fhall be adjudged to
belong to the Wife, and not to the Execu-
tors in Truft for the Wife 352

8. What Money lent to be difpofed of as
A. fhould direét, was held a Depofitum
or Truft 345

9. Where the Over-plus of an Eftate, af-
ter the Mortgage-Money paid off, was
adjudg’d to be a Truft for the Wife and
Children 343

1o. Where the Son promifing to be a
Truftee for his Mother, prevails upon
her Husband to make a Will at the Son’s
Requeft, and to name the Son Executor,

made him a Truftee for his Mother 345
4 1t. What
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11. What was decreed a Truft for him
that paid the Purchafe-Money, tho’ the
Lands were purchafed in another’s Name

Page 346

12. That a Truft may be entailed 243

'13. What Trufts are liable to Debts, and

by what Statutes ibid.
14. That a Truft of a Fee is not forfeit-
able ihid.
Vide Alien
Vide Fatber and Son
Vide Fine

Vide Leafe, 3
Vide Prerigative, 3

dncoe ik,
Vide Dowery 50

Qoluntaty Settlement,

Vide Fraudulent Conveyances
Vide Marriage

dlurioug Tontrad.
Vid¢ Baror and Feme, 6

Dt Ufes.
1. What is a Ufe 1

2. The Conftruétion of the Common Law

and of Equity, as to an U 2
3. The Original of Ufes, and the Reafon
of their prevailing with Mankind 3

. 4. What is the Nature of Ufes at Common
Law

4
5. The



A4 TABLE

5. The feveral Sorts of Ufes Abfolute or
Conditional, Sole or Conjoint Page 66
6. That two Things are neceffary to an
Ule ; firfz, That the Perfon be capable
of Confidence and Truft; fecondly, That
he take it up under the Truft appoin-
ted, 5
%. The Inconveniency of Ues, for which
‘the Statutes of 1 Ric. 3. and 27 H. 8. was
made 725 735 T4
8. The Alteration made by the laft Sta-
tute 4
9. What was the Nature of Ufes at Com-
mon Law ‘ 4
1o. That a Ufe was nota Thing at Common
Law, annex’d to the Poflefion of the
Land, but to the Priviey of Eftate 167
11. That Ufes are only Creatures of Equi-
ty, and not taken Notice of at Common
Law 102
12. That they have been always changed
and modified according to the Intent of
the Parties interefted 20
13. That the Court of Equity will dire&
an Ufe to fuch Perfons as the Common
Law appoints Reprefentatives 16
14. By what Rules of Law Ufes are go-
verned 75
15. How a Ufe pafled at the Common

Law 90, 91
16. What was provided by 27 H. 8. ¢. 10.
and what by c¢. 16. 91

17. Whe may be feifed to an Ufe 4
18. 'That Bodies Politick, Aliens, and Per-
fons attainted, nor the King cannot  §

19. That
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19. That a Lord by Efcheat, or entering
for Mortmain, or Recovering by Ceffaviz,
and a Tenant in Tail cannot be feiled to
an Ufe Page 10,5 11

20. That the King poffefled of a Term
forfeited for Treafon, cannot 12

z1. That he in Remainder being a Diflei-
for, cannot ibid,

22. That a Tenant in Dower, or an Oc-
cupant may 11

23. Where a Grantee of a Rent fhall be
feifed to an Ue 13

‘24. That a Diffeifor cannot ftand {eifed to
an Ufe, and the Reafon 201

25. That he who ftands feifed to an Ule,
muit come in in Privity of that Eﬁate to
which the Ufe is annex’d

26. Where the Alience fhall not be fexfed
to former Ues 1o

27. Who may declare or raife Ufes 39

28. By what Words Ufes may be raifed 6o

29. In Cafes of Marriage ibid.
30. To whom a Uz may or may not be
raifed 435 44

31. To an Alien, but the King fhall havc
the Ufe gained by Purchafe, and why :5id.

32. How the King may have an Eftate of
his Feoffees, to Ufe

23. That a Monk could not have an Ufé,
and why ibid.

34. That a Baftard, by Reputation, the
Son of fuch a one, cannot have a U

206’
35. An Ul to the Poor of the Parith of

Dale is good, tho’ no Corporation 44,

204
36. That
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36. ThattheKing cannot have an UftPa.204
3%7. Where no Ufe will arife to Strangers
25
38. In what Manner Ufes may be raifed 53
39. That a Ue cannot be raifed without a

Deed or Feoffment 56
40. What are the feveral Properties of an
Eftate in an Ufe 16

41. That there may be Poffeflio fratris of
an Ufe, and why 16, 17, 18, 238, 239
42. That an Ufe was not originally alienable

or devifeable, and why 35
43. How a Ue is alienable 23
44. That a Ufe cannot be limited upon an

Ufe 194
45. That a Ul is not Extendible or Affets,

and why 37
46. Where a Term limited to attend a Fee

fhall be Affets ibid.

47. Where and what Confideration is ne-
ceffary to the raifing an U/fe 455 46
48. That there cannot be two Ues of one

and the fame Land 200
49. In what Manner Ufes are executed by
the Statute "6

50. What neceffary to the Execution of
an Ufe; firfi, a Perfon feifed 5 [econd-
Iy, in Rerum Natura ; thirdly, that the
Eftate of the Feoffees may veft in Cefiui
gue Ule 8o

$1. Where a Feoffment in Fee is made to
the Uz of fuch Perfons as the Feodor
fhall appoint by his Laft Wili, which
was made before, and publithed after
the Feoffment, whether the Eftates are
executed 220

Ll . 52, If
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s2. If a Feoffment be made in Fee to the
Ufe of the Feoffee and his Heirs, in Truft

. for %. 5. and his Heirs, whether this
Eftate be executed in 7. S. by the Sta-
tute Page 194
53. Where the Tenant muft have a Free-
hold in the Land, otherwife the Statute
executes no Pofleffion to the Ufe; yet if

a Fine be levied to the Ue of one for
Years, it is executed 199
54. Where the Recoveror fhall have aRent

- executed in him, by the 27th of H. 8.
¢. 10. and may diftrain for the Rént
200

$5. Whether a Covenant, in Confideration
that the Lands fhould remain to the
Heirs Male of the Body of the Cove-
nantor, and in Confideration of Brother-
ly Love and Affeétion, and that the
Lands fhould remain in the Blood of the
Covenantor, was fufficient to raife an
Ule 208
56. That a Term afligned over is not exe-
cuted by the Statute 79
57. Yet a Man may limit the Ufes of,a
Frechold for fix Years, and it will be

executed 8o
58. Where there are two Ules limited, when
* ‘the new Ues fhall ftand . 8,9

59. A Ule fhalt not be {ufpended or be ex-
tinct by a Joint or Sole Seifin of the
Lands 236

6o. That Ufes cannot be deftroyed or al-
tﬁgred without a Tranfmutation of the

ofleffion, by which the Privity of E-
ftate,
4
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ftate, or the Truft and Confidence is al-
tered and gone Page 200
61. Of Ufes raifed by 'Tranfmutation of
the Pofleffion, as upon a Fine, Feoffment
or Recovery "5
62. That a Releale from Ceftui que Ufe o
the Diffeifor, extinguithes the Ufe 28
63. Where he in Remainder releafing to
Tenant for Life, deftroys the Ufes 232
64. Of Ufes that pafs without a Tran{mu-
tation of Poffeflion 82
65. Of Ules raifed by Way of Bargain and
Sale, on the Confideration of Money
ibid.

66. Of Ules raifed by Way of Covenant
to ftand feifed, on the Confideration of

Blood 2bid.
67. Of Limitations of Ufes upon Convey-
ances 259
68. Of Ues in Poflibility 18

69. Why a Ufe declared upon a Convey-
ance of Lands after Purchafed,isbad 117
no. Where the Court of Chancery would,
before the Statute, have forced the Par-
ty to execute an Ufe which is now exe-

cuted by the Statute 6o
w1, As to the Execution of Ufes by the laft
Claufe of the Statute 147

m2. Where a Man has a new Eftate that
is {ubje&t to no Ufes, the Law by Con-
ftru&ion will not make his new Eftate
{ubjed to Ufes annex’d to an old Eftate

167
3. What Rules of Law are fct afide by
the Statute of Ufes 717

74 I
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4. If Ufes were executed, they were de-
fcendible as Eftates-tail Page 237
5. Whether Contingent Ufes are deftroy-
ed by a Feoffment of the Feoffee to Ufes

166
n6. What fhall not raife a Ufe 112
nn. How a Man may declare the Intent of
a future Act, and why 117
78. By what Words Ufes may be raifed
6o, 61, 62
v9. That a Ufe may be entailed, and why
163
80. To what Ufes a Conveyance fhall be
faid to be made 257,258
81. What may be granted to an Ufe 281,
282, 283

Watranty.

That a Warranty is a Covenant annex’d
to the Freehold, and its Confequences
103

Vide Bargainor and Bargainee, 3

Wafte.

1. That a Man may have an Altion of
Watfte, tho” he does not alledge the Feoff-
ment to be made to the Feoffees, and
their Heirs 216

2. Who fhall punith Wafte 243

it of Right.
Vide Dower, 8, 23, 2%

et Aifcountiel.
Vide Dower, 41, 68

FINTISG



ERRATA.

YAGE 9. in the Margin for Nat, read Not, p. 24.
Line 1. for Dower r. Power, p. 32. L 30. for
fevered x. faved, p.37. L 15. for bim T, them. p. 67.
L 22, for Foimtenants t. Foint Triflees, p. 69: I 2. 1.
ran’t taks Effedt, p. 111. for muft r. may, p. 120. L Z.
for i proimged r. belmg, p. 151. 126. for for v, of,
p- 166. 1 4. for Traf r. Truftee, p. 170. L 19, for
the t. their, 1. 20, for bebalf 1. behasf, L 21. for awe r.
aere, p. 175 1. 3. 1o a Way or Common, p. 179. ult. 1,
for aveve r. avbere, p. 218. 1 55. for is v in, p.230.
1. 23, for devifed r. divided.







