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Law of Devifes

and bequeath all my third Part, Share and
Intereft of and in the Family Pictures which
were my late Mother’s, unto my Sifters

and for their Lives,
and the Life of the Survivor of them, and
after the Death of the Survivor of them I
give and bequeath my faid Part and Share
of the faid Pictures unto the eldeft Son of
my late Sifter which fhall be. then

living, and I defire that he would never fcll

or difpofe of any of them, but that they
shay always remain and continue in the Fa-
mily ;-alfo all the Reft and Refidue of my
Goods, Chattels and Eftate whatfoever and
wherefoever, or of what Nature, Kind or
Quality foever (after Payment of my juft
Debts, Legacies and Funeral Expences) I
give and bequeath the fame and every Part
thereof unto my faid Sifter whom
¥ do hereby make, &¢. fole Executrix of this
my laft Will and Teftament; and I do hereby
revoke, ¢,  In Witnefs, &5¢.

THIS






and Revocations.

HIS is the laft Will and Teftament of

me 4. §. of Widow.. Firft, Twill
and dire@ that all my juft Debts and Funeral
Expences be fully paid and fatisfied ; and
fubje@ thereto and to the Payment of the
three feveral pecuniary Legacies of 4
each, herein after bequeathed, I give, de-
vife and bequeath all my Goods, Chattels,
Plate, Jewels, Monies, Securities for Money,
Sonth-Sea Annuity Stock, Debts, and other
perfonal Eftate of what Nature or Kind fo-
ever and wherefoever, unto 4. B. and C. D\
of and to their Executors and
Adminiftrators, upon the Trufts and for the
Purpofes herein after mentioned (that is to
fay) In Truft that they the faid 4. B. and
C.D. and the Survivor of them, and the Ex-

ecutors or Adminiftrators of fuch Survivor,

do and fhall, by and out of the Intereft, Di-
vidends and Produce of my faid Eftate and
Effetts, pay and apply the Sum of 50/. a
Year to and for the Maintenance and Educa-
tion of my Daughter in fuch manner
as they fthall think fit, until the attains the
Age of twenty-one Years, or fhall be mar-
ried ; and upon her attaining that Age, or
Day of Marriage, which fhall firft happen,
to pay, affign and fet over the faid Truft
Eftate“and Effeéls, and all Intereft and Divi-
dends due thereon, and Produce thereof, and
2ll Securities whereon the fame fhall then be
placed out or invefted, to her my faid Daugh-
A ter,
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THE

PREFACE.

Perfons of eminent Parts and Learn-

ing, That Prefatory Difcourfes (ef-
pecially in Syftems of Science) do often
pre-occupate, and fometimes prejudice,
or pervert the Reader’s Judgment: And
doubtlefs, whoever fhall attentively perufe
the Introduction which the Author him-
felf has prefixed to this Treatife, will rea-
dily and juftly conclude, That an additio-
nal Preface thefeto will prove but a Work
of mere Supererogation, and be of little
or no Ufe; either to illuftrate the Author,
A 2 or

IT has been long fince obferved, by

i
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or direct the Reader. I fhall therefore,
in this Place, beg Leave to infert only
a few Words; and that firft with Regard
to the Author, and next to the Work
itlelf,

Firfl, As to the former, it muft be
confefled by all who had any Know-
ledge of him, That he was every Way
qualified for the Work he has here un-
dertaken, (I may fay perfected) as being
not only a Gentleman of a generous
and benevolent Difpofition, of exqui-
fite Parts and Learning, of indefatigable
Induftry and Application, for imany

Years a conftant Attendant on the Courts

at Weftminfler, efpecially thofe whofe
Proceedings are according to Equity and
good Confcience, of which he was al-
ways an exa¢t Obferver, as well as a
careful ColleGtor, and a faithful Relator;
and One, in whofe Collections, Reports
and Syftems of Law, already publifhed,
appear an exquifite Solidity of Fudgment,
as well as Utility of Matter, and Per-

{picuity



The Preface.
fpicuity of Method. 1In brief, His moft
eminent Endowments, both natural and
acquired, - defervedly recommended him
to the Royal Favour; which, from a
due Regard to his Merits, foon advanced
him to prefide in thofe Courts where
the Matters treated of in this Book .are
more particularly cognifable.

. Secondly, As to the Work itfelf, it
will appear to every intelligent and at-
tentive Reader, to. be one of the moft

ufeful and neceffary, as well as the moft
regular and exa@, of its Kind, that has

appeared in Publick ‘within this or the
laft Century: For, Firff, As to its
Utility, ‘it .may be obferved, That as
no Part or Branch of the Law of Eng-
land can give us more extended Ideas,
or conduce more to our temporal Bene-
fit, than the Legal Methods of transfer-
ring or difpofing Properties; fo thofe
Methods being by our Author aptly and
properly diftributed into two Kinds, 7. e.
by Ahkenation in Life, or by Devife at

Aj Death 5
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Death ; the latter of thefe is here treated
of with fuch Exaétnefs and Perfpicuity,
as a Subje@ which, in Point of Utility
or Intereft, does or may concern’ every
Perfon capable of giving or taking Lands
by Devife, which in general includes a//
Mankind.

Next, As to the Method or Mould
wherein the Treatife is caft; It will
on Perufal, be conmfefled by every!in-
telligent Reader, to be formed accord-
ing to the moft exal Logical or Ana-
bytical Plan, and the whole Doétrine of
Devifes of Lands; &c. is herein accord-
ingly diftributed under Nine Fleads ;' all
which are particularly and methodically
treated of at large in the fubfequent Sec-
tions, wherein all the Cafes found in our
Books or Reports, or which fell within

our Author’s own Obfervation, as necef-

fary to illuftrate or explain each refpec-
tive Head, are introduced and applied.

And
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And as to the Afguments of Lord
Chief Juftice Hok, in the Cafe of Bunker
and Cok, and of Lord Chief Juftice
Trever, in that of Arthur and Bokenbam,
the Reader may be aflured, that the
fame were at firft taken by our Author,
as they were delivered in the refpective
Courts of B. R. and C. B. and after-
wards by him added to this his Trea-

tife of Devifes; for that thofe Argu- -

ments diretly tended to illuftrate and
explain feveral Particulars therein treated,
efpecially thofe two Points in Sec?. 8§ &
9. touching Yvid Devifes, and Revoca-
tions of Devifes : And the Editors hereof
finding the fame Arguments to have
been here colle¢ted and penn’d in a
more exat Manner than they have
hitherto been publithed, cannot con-
ceive it will be thought any Injury to
the Publick, to give them here a Re-
publication.

Ag Laftly,

Vii
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Laftly, It has been -thought advife-
able, and for the -Reader’s Eafe and.
Benefit, to give him here an Alphabetical
Table (by way of Double Entry) of the
Names of fuch Cafes-and Authorities in.
Law or Equity, which are cited by our
Author, and by him made Ufe of in
the compofing ofithis Work,

A TABLE
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L A W

Devifes, Revocations,
and Laft Wills.

INCE all were by Nature int a State
of Equality, independant on one ano-
ther; they muft have had the fame
Right to all things neceffary and con-

venient for the Support of Life; but when;
by their Labour and Induftry; they took
any thing out of the common Stock, it
thereby became their own; and no one could
difpoffefs them of it; without manifold Vio-
lence and Injuftice ; for they could not ap-
propriate to themfelves the Fruits of the
Earth without Labour; which furely no body
would pretend any right to, in this natural
State of Equality. Hence we may infer,
that every Man had a full Property in thofe

B things
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things he had appropriated by his own In-
duftry 3 but becaufe all Men could not eafily
provide themfelves with all the Neceflaries
of Life, in as much as every Place did not
bring forth all Things for Cloathing, Food,
&c. Men were apt either violently to feize
what their Neighbours poffefled, or elfe
fairly to agree on the mutual Exchange of
the Produ&ions of their feveral Soils; there-
fore it was judged reafonable, to prevent the
Diforders of the Former, to eftablith the
Latter, by which Men were allowed to
transfer any Share of their Fruits or Poflef-
fions, to procure to themfelves fomething
more ferviceable, which they wanted. Now
the Ways of transferring Property muft be
either by Alienation in the Life of the Pof-
feflor, or by Teftament after his Death;
that is, the Occupier having an abfolute
Power over his own Acquifitions may fo
entirely difpofe of- them, that he fhall not
during his Life retain any manrer of Right
or Tite to the Things which were before
his own, or to the Ulfe of them ; or he may
declare his Will, who "fhall fucceed him in
his Pofleflions after . hic Death, which till
then is revocable; referving in the mean
Time the Right of Occupancy, and enjoy-
ing the Profits of theri. The former Power
and Privilege arifeth from the full Property 3
for fince that enables a Man to difpofe of
his own as he pleafes, ‘it feems the principal

. Part of that Ability, that he may, if the

thinks convenient,, transfer any Part to ano-
' ther,



and Revocations.

ther, .and fo provide himfelf with fomething
more f{erviceable, or at'leaft engage a Friend
by a Free Gift. The latter"Method of tranf-
ferring Property has not been fo eafily al-
lowed ; "for it has been difputed, whether
Teﬁaments owe their Original to a natural
or pofitive Law. For fince Things, over
which the Property was firft eftablithed, are
intended only for the Ufes of Men in this
Life, they thought it fufficient to that End,
to allow the Occupier the Command of his
Pofleflions during his Life, but that the Ma-
nagement of what belonged to the Dead
fhould be left to the Care of the Living.

But on the other Side, if we confider
that Men are obliged to take particular Care
of their Children and others allied to them in
Blood, and that it’s not fufficient in order to
the Peace of Society, to introduce fuch a
Dominion of Thihgs, as would turn only to
the prefent Ufe, fince this would. create no
lefs Trouble and Confufion, than the primi-
tive Community; it will appear neceflary,
that the Continuance of every Man’s Pro-
perty fhould not depend on any fixed Period
of Time, but be indefinite, and fo pafs
down, and be continued to others.

Befides, the Privilege is a great Encou-
ragement to Induftry, which muft have con-
tributed much to the Peace and Quiet of a
State of Nature. For Men were apt to ex-
tend their Right to the common Produétions
of the Earth too far, and in their Wants
would eafily perfuade themfclves that no

B2 Appre-
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Appropriation would deprive them of its3
therefore whatever could prevail on them to
lay up the Fruitstof the Earth, and to pre-
vent that Violence- and Rapine which the
Want of them produces, muft of Confe-
quence be highly reafonable ; and what could
be a greater Motive to that End, thar, after
a full Enjoyment of them in this Life, a free
Power to.difpofe of them to thofe, whofe
Intereft and Happinefs ought to be our great
Care -and Concern? But however reafonable
this natural Notion may feem of transferring
Property by Teftament, it was not admitted
into the Feudal Law ; the Reafons whereof
will appear, if we examine into the Nature
of the old Feuds and Tenures..

A Feud was at firft no more than the
Right which the Vaffal had 'to take the Pro-
fits of his Lord’s Lands, rendering unto him
fuch Feudal Duties and Services as belong
to Military Tenure ; fo- that the Tenant had
only the Ufe of the Land, and the Property
ftill continued in the Lord. Thofe Feuds
the Tenants had at firft but at the Will of
the Lord, and afterwards they were conti-
nued to the Tenant during his Life; and
while they were thus limited, *tis no Won-
der they were not fuffered to difpofe of them
by Teftament, for that.coes not take Effe@
till after the Death of the Teftator, at whick
time the Tenant’s Intereft in the Feyd ceaf-
ed, and his Eftate was determined ; and
therefore he could not-difpofe of that he had
no Right to; nor will this Reftrittion feem

unrea-
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unreafonable, when the Feud came to 'be
Hereditary and Perpetual,”if we make a fur~
ther Enquiry into the Services and Duties,
that every Feudal Tenant was o 1l=0'ed o pqy
his Lord. ek '

« Among many, others, Spelman Htells us,
there were Defeme for the Lord’s Perfon,
Counfel and Advices for the Téhant was ob-
liged every three Weeks to attend the Lord’s
Court, and direé him as the Caufes. required ;
‘and the Profit of Ward, Marriage and Re-
lief as they fell. - Thefe T take to have been
the moft beneficial, and of greateft Confe-
quence to the Lord And firft, He muft of
neceflity have been deprived of thefe, had
this Difpofition of the Feud by Teftaments
been allowed ; for by this Means a Stranger
might be admiteed into the Poffeflion of the
Feud, who had neither Strength of Bady or
Mind to perform the Services; the Ability
of the Latter being no lefs neceﬁ?iry to affitt
the Lord in his Courts, than the Vigour of
the former was to defend and yroteé’t him in
the Field.

Again, If we confider the Nature of Co. Lir. 76,
Ward, Marriage and Relief, we fthall find
the Lord by the fame Means difappainted of
their Profits ; for at the Death of the Te-
nant, his Heir was either within Age, and
then the Profits of Ward and Marriage ac-
crued to the Lord’; or he was of fuIl Age,
and- then that of Relief became due;, f@x
upon the Death of the Tenant, the Land lay
empty and fell into the Lord’s Hands, and

B3 the
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the taking it out of the Lord’s Hands was
called Relevium, which was in the Nature of
a New Purchafe; and it was thought very
reafonable, that the Lord fhould have the
Education of the Heir, that he might in-
ftruét him in the ufual Services of the Feud,
it being no lefs the Intereft of the Publick
than the Lord, to have them duly perform-
ed; but had .this way of transferring the
Feud been admitted, it had been in -the
Power of every Tenant to deprive the Lord
of thefe Benefits, by appointing a Stranger
to fucceed him.

Befides, this way of Conveyance wanted
that Solemnity, which the Feudifts thought
néceflary to eftablifh in transferring I.ands,
that if at any Time a Difpute thould arife,
it might be the eafier determined by the
Pares Comitatus, who were Witnefles to that
notorious and publick manner of conveying
by Livery; and for that reafon I believe
Copyhold Land was taken to be out of the
Statute of 32 H. 8. For their Surrender,
which is required as well in Devifes as in
other Alienations, anfwers the Notoriety of
Livery and Seifin, and confequently out of
;I:e Reafon of the Prohibition of the Feudal

aw.

Thus the Law continued till the Invention
of Ufes, which were firft found out by the
Clergy,. to evade the Statutes of Mortmais 3
for when thofe Acs prohibited them from
making any further Purchafes of Lands, they
introduced the Diftin¢tion of the Civil Law,

" between
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between the Ufus fraZus and the Property;
and as they generally fat in Chancery, where
thefe Ufes were folely cogniz:h le, fo they
fuffered them to be dlfpofed of by Will, as the-
Ufus fruftus is by the Rules of the Civil
Law; rightly judging, that Men are moft
liberal when they can enjoy their Pofleffions
no longer, and therefore at their Death
would choofe to difpofe of them to thofe,
who only could promsife them Happincfs in
another World.

But amongft the many Mifchiefs that fol-
lowed this Contrivance of Ufes, our Feudal
Lord was often deprived of his Services and
Profits of his Feud ; and though the Sta-
tute of H. ». reftored the Ward of Ceftuy
gue Ufe his Heir with the Relief to the faid
Lord, and many other Ac&ts made Provifion
againft the other Mifchiefs; yet they were
ftil continued, principally as the Dofor &
Student obferves, for the Sake of this Power
of difpofing them by Will; but that was
entirely taken away by the Statute of 27 H.
8. of Ulfes, which transferred the Pofleflion
of the Feoffees to Ceffuy que Ufe, and fo'
merged the Ufe, but the Land it felf could
not longer be conveyed by Teftament, but
by Alienation in the Life of the Proprictor.

The People were not well pleafed to find
themfelves ftrip’d of a Privilege they had fo
long enjoyed, but grew uneafy under this
Alteration and Reftriction ; and therefore the
Parliament of 32 H. 8. was the eafier pre-
yailed on to eftablifh that manner of Convey-
B4 ance

/
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ance by Will, fince they found it might be
done with fmall Detriment to the Military
Tenures, which were at that Time in their
Declenfion.

I will omit to take Notice of the particu-
lar Claufes in that Statute, and the 34 H. 8.

which relates to thofe Tenures, it being a
Matter of Spf:culatxon and Curiofity rather
than of Ufe, fince they are abolifhed ; 'but
fhall confine myfelf to that general Claufc
which concerns Socage Lands, and,;impow-
ers every Perfon having a fole ‘Eftate in Fee-
ﬁmple, or feifed in Coparcenary, or in Com-
mon in any Lands, &F¢. in Poffeflion, Rever-
fion or Remainder, to Will or Devife them,
or any Rent, Common or other Profit out
of them, at his free Will and Pleafure, to
any Perfon, except Bodles Politic and Cor-
porate. Now that we may the eafier com-
Prehend the feveral Points of Law Wthh.
may be reduced to this Hea,d of Dev1fe, it
will be neceﬁary,

Firft, To confider who may devife Land
and to whom it may be devifed, &e. ;

Secondly, What Words paf§ a Fee in a
Will.

ff{‘ birdly, What pafs an Eftate Tail, or for
\Ll e

Foyrthly, Of Executory. Devifes, contln-
gent Remainders, and crofs Remainders. -

Fi flb{y, Of Terms for Years, and incertain
Interefts.”

Sizbtly, Of Devifes by Imphcatxon

Swentlvér,
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Seventhly, What Circumftances are necef-
fary by 32 H. 8. and 29 Car. 2.

Eightly, Of Revocations.

Nmtb{y, Of woid Devifes.

Who may devife Land, and to
whom it may be devifed, &e.

THE (@) Statutes of 32 and 34 H. 8. 6. 16. 5,

give this Power to all Perfons, except 1 Rol. Abr.

Infants, Ideots, Feme Coverts, and Perfons 6o8.
? {a) A Convey-

of (b) non fane memorig ; and every Perfon ance by Wil
may be a Devifee within thefe Statutes, eX- avas a Privi-
cept Bodies Politic and Corporate 5 and thefc lege anciently
were excepted, becaufe they never anfwered 2/orwed by the

. Civil Law amfy
the Feudal Services, and were reftrained from Perfins in
purchaﬁncr any Lands by Statute of Mort- Extremis,
maln =+ P awho bad not

« Time nor Af

fifance neceffary to make a formal Alienation, and was chiifl. intended for
“Military Men, avks vere alfwaj: Juppoled to by under thoje Circumflances,
and therefore the Cenemanies and Number of Witneffes required of others
were dzfpm/éd quith qs io Soldiers, though nosv the Rules for mil.. ary
Tejiaments are allowed in mo/i Cafe: ;5 but as to Layds and Houfes, our
Lew gawe no liberty of difpofing thereof by Will] except in cértain Boroughs
and Blaces awbhere fuch Cuflom had obrained Time out of Mind, Show.
Caf. in Parl’ 147. ~ Sir Edward Hungerford w. Nofworthy. () It is
aot fufiicient that they &gl able to cnfover io familiar and ufual Queflions.
Cro. Jac. 497. 6 (Eq. 23 a. -

Yet, fince the Statute of Charitable Ufes, 43551’2 € 4
it has been held that a Devife to.the Princi- 4, 4’53(?;@,
pal Fellows and Scholars of Jefus College in 'y 1o, 28 4

Oxon 8. P.
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Oxon and their Succeflfors, for Maintenance
of a Scholar, is good, though fuch De-
vife had been Mortain by the Statute of
Wills. )
2Ven 104.  Although a Wife, by reafon of the Sub-
jection fhe is under to her Hufband, cannot
make a Will, yet a Woman, whofe Hufband
is banifhed for his Life by A¢t of Parliament,
may make a Will and aét in every Thing as
a Feme Sole, as if the Hufband was dead.
Cro. Eliz. 27. A Hufband may bind himfelf by Cove-
C’g'c“r ‘219 pant or Bond, to permit his Wife by Will
%th ,tsﬂgs not to difpofe of Legacies, and this will be fuch
operate asa  an Appointment as the Hufband will be

Will, neither bound to perform.

ought it to be

proved in the Spiritnal Court. 1 Mod. 211, 212. for the Property pafles
from him to her Legates, and it is his Gift. Per Cur’, 1 Mod. 211.
If the Hufba:d once affents, he cannot after diffent, and where
he is bound by Agreemen: to let her make a Will, his Confent thall be
implied untii the Contrary appears. , What will be fufficient
Evidence of an Affent, fee 2 Mod. 172, 173. What religious
Perfons were difabled from making a Will, wide Rol. dbr. 608.

A Feme Covert cannot devife any of
the Goods which fhe hath as Executrix with--
out the Hufband’s Affent, or his Agreement
after. 1 Rol. Abr. 608, '

Of Things in Action, or of what the hath
by her Hufband’s Confent, fhe may make a
Will, and this is properly a Will in Law,
and ought to be proved in the Spiritual
Court. 1 Mod. 211, 212.

A Feme Covert Executrix may make a

Will wishout her Hufband’s Affent. Vide Moor
’ 3494
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340. 2dnd. g2. 1 Rol. Abr. 608, 912,
1 Mod. 211, 212.

If a Man makes a Will in his Sicknefs by
the over Importunity of his Wife, to the
end he may be quiet, this fhall be faid to
be 2 Will made by Reftraint, and fhall nog
be geod, Style 427.

If a Feme Covert makes and publifhes
her Will, and devifes Lands by it, and her
Hufband dies, the Devife is void, becaufe
the Confummation is founded upon the
making and publithing, which are void
Alts.  Plow. 344.

A. devifed a Houfe to B. for Life, and | .. 284.
after to Truftees to keep it in Repair, and Hob. 136.
beftow the reft of the Profits upon the Re- Codins's Cafen
paration of certain Highways. This Devife
was held good againft the Heir at Law,
and the Parifhioners had a Decree for the
Profits, -

- A Wife may be a Devifee, though not a ¢,. Zir. 112.
Grantee to the Hufband ; for as the Grant 1Ro.4br.610,
had been void, becaufe the Hufband and

Wife are but one Perfon in Law; fo the

Devife is good, becaufe it does not take

Effect till after the Death of the Hufband,

and then they are no more one Perfon.

It has been much doubted whether a De- Dyer 303. 5.
vife to an Infant in vensre fa mere be good, 304. a.
becaufe it is not in Being to take at the Mor 637.
Time of the Death of the Devifor. And ' '35
fince by the Devife they are to take imme-
diasely after the Death of the Devifor, the

I Freehold
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Frechoid cannot be put in Abeyance by the
A& of ti» Parties.
Bro.Devifizg.  Others held that a Devxfe to an Infant in
Moer 177. — wentre fa mere is good, though the Infant
o 152251365' be not iz effe at the Death of the Devifor,
1R0.46r899: and that the Freehold fhall not be in Abey-
ance, but fhall defcend to the Heir at Law
in the megn time. ‘
1 8id. 153. But all agree to this, that a Devife to

g.z:zr"’ an Infant when he fhall be born, is-a good
y Lew. 135. Devife, and-that the Frechold fhall defcend
ot to the Heir:at Law in the mean time. .

So it is out of doubt, that if Land be
Moor 637.
Church v.  devifed for Life, the Remainder to a po{’cf
Wyar. - humous Child, that this is a good contin-
Vide 5 Lew.

408, gent Rcmainder, becaufe there is -a Perfon
4 Mid. 259, in Being ‘to -take the particular Eftate.
282.and  And 1f the contingent Remainder vefts
Stat. 109 11 during: the Continuance of the particular

-W.3. ¢ 16. Eﬁate, or ¢o inflanti that it determmes, it
-wkereéy Fro- d. :
Wi is made 15 goo

Jor png/érvmg a Remam’iﬂ' ﬁr ‘the Bem_’ﬁt qf pofihurmous Childven.

The Law is now clear, that a Devife to
an Infant en wentre ,7 rere 1s good enough,
though he be bori- aftcr-the Teftator’s Death,
and he' fhall take by Way of executory De.

¥ go:v  vife ‘when he “is born. Per Nurth C. J.
> T 1677. Anen. in C. B. 1 Freem. Rep. 293.
v A Devife to an Infant en ventre fa mere was
formerly held void, for that the Infant mot
bemg’born, there was no Perfon to take;,
but it is now held good; -becaufe the Law
thall intend that the Devifor did intend it
to
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to him when L: "™hould be born, fo that it
works in ti:e Nuture f an ewecutory Devife,
and where it appears that the Teftator did
not intend it to be executed prefently, there

it fhall wait. Per North C.J. Hil. 1677.

In the Cafe of Taylor and Bydall, 2 Freem.
Rep. 243, 244.

A Devife to an Alien, alfo a Devife to the
Heir of an Alien, is void, becaufe an Alicn
according to the Policy of our Law, can
have no Heir, either to inherit or take by
Purchafe. 1 Lev. 59. — But a Baftard may
be a Devifee of Land, though a Menk can-
not. Dyer 323.

4. devifed a Term for Years to his Daugh-
ter and her Children, (fhe then having three)
and alfo to fuch other Children as fhe fhould
have, and the Children of thofe Children,
the having other .Children afterwards; held
that the Daughter and her three Children
took jointly each a fourth Part, and that the
after-born Children teok nothing, and that
thefe were Words of Limitation and net of
Purchafe ; and it is as much for the Wife’s
Part, and though it had been given to her
and the Heirs of her Body. M. 1692. 4I-
cock and Ellen, 2 Freem. Rep. 186.

Devife of Chattels for Life, with Re-
mainder over, good, but if of fmall Value,
and the Cafe requires ir, it may be other-
wife. Cooper and Williams, Prec’ in Canc. 7¥.

A Devife by Ceffuy que Truft in Tail is
good, without any further A& to bar the
Right in Tail. I5id. 228.

4 " 4 hath

13
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A. hath Iffue B. and C. C. devifed to B.
1000 /. and after to the Pofterity of A. for
their Education, at which Time B. was fixty
Years of Age, and 4. dead; the Queftion
was, who fhould have the 1000/ after B.’s
Death'; and per Lord K. the /ineal Heir, if
there be any, fhall take it under the Word
Pofterity. But B. dying without Iffue, and
there being no lineal Heir of A. the collateral
Heir fhall take it, but thofe of the half
Blood fhall not. Vide 2 Abr. Eq. 290. C. 7.

One devifes the Surplus of his Eftate to
his Children and Grandchildren, a Grand-
child iz wentre [z mere at. the Teftator’s
Death fhall not take. Secus had it been to
the Children and Grandchildren living at his
Death. Northey and Strange, 1 Will. Rep. 342.
Vide Prec’ in Chan’ 470. Gilb. Rep. in Eg.

L §. devifes his perfonal Eftate to 4. and
B. and if either die without Children, then
to the Survivor, this is good. Hughes and
Sayer, 1 Will. Rep. 534.

A. devifes 3000/ 20 all his natural Chil-
dren of B. bis Son by C. the Baftards born
after the making of the Will fhall not take ;
por the Child in ventre fa mere. Metham
and Duke of Devonfbire, 1 Will. Rep. 530.

An executory Devife of an Eftate of In-
heritance to a Perfon unborn,' when he fhall
attain the Age of twenty-one Years, is good,
and no Danger of a Perpetuity. Stepbens
and Stepbens, Ca. in Eq. temp. Talbot 228.

One devifes Lands (in Cafe he leaves no
Son at the Time of his Death) to I. $. the

- Teftator
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Teftator dies, leaving his Wife privement
enfient with a Son, this pofthumous Son, is
a Son living at the Time of the Teftator’s
Death, and I. §. not intitled. Sir Robert
Burdet and Hopegood, 1 Will. Rep. 486.

Devife of Lands to Truftecs, in Truft that
if the eldeft Son of 4. turn Proteftant, then
to fuch eldeft Son, is a good Devife, as not
being to a Papift, but to a Proteftant.
Carteret and Carteret, 2 Will. Rep. 1 32.

A Papift cannot take a Freehold or Leafe-

hold Eftate by Will, becaufe taking by Will, -

is taking by Purchafe, and by the exprefs
Words of the Stat. 11 &8 12 7. 3. cap. 4.
Papift is difabled to take by Parchafe;
alfo Terms for Years are exprefly mentioned
in the Statute. Davers and Dewes, 3 Wil
Rep. 46.

Plaintiff claimed as contingent Devifee of
a.Term for Years, on 4. the Legatee’s dying
without Iffue ; and the Court was clearly of
Opinion, that the Devife over was good, the
dying without Iffue being confined to a Life
then in Being. Opie and Godolphin, Prec
in Chan’ 549.

A. poffefled, of a Term devifed it to B.
and C. and if either of them died and leave
no Iffue of their refpective Bodies, then to
D. this held a good Limitation to D. if B. or
C. left no Iflue at their Death. Forth and
Clapman, 1 Will. Rep. 664. -

L §. poflefled of a Term, devifed it to
B. for Life, Remainder to his firft, &c.
Son in Tail fucceflively, Remainder to

his

1§
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his Daughter, and if B. thould have neithef
Son nor Daughter; then to C. B. dies
having never "had 4 Son or Daughter; the
Devife over to C. is good. Stanley and Leighy
2 Will. Rep. 618.

Devife of a Term to 4. for Life, Remain-
der to the Children 4. fhall leave at his
Death, and if the Children of A. die without
Iffue, then to B. the Children of 4. die
without leaving any Iffue living at the Time
of their Dcath this is a good Devife over
to B. Atkinfon and Hitchinfon, 3 Will. Rep:
258,

A Devife to a Papift above the Age of
eighteen is void 3 and if fuch Devifee convey
to a Proteftant Purchafor for a valuable
Confideration, that Convéyance is void alfo:
In B. R. Fairclaim on the Demife of Bor:
lace and Newland.  Vin. dbr. Tiv Devifes
(I7)C. 4.

What
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What Words pafs a Fee in a Will,

ERE we muft obferve, that the Intent ¢, 7;,. 9. &
of the Devifor, will fupply the Want 1 Buip. 222,
of thofe Words which are neceffary in Deeds 223-
to convey an Inheritance ; as if a Man devife Bendl. 11.
Lands to another én perpetuum; or in Feodo
fimplici, or to him and his Affigns for ever;
or to him and his; in all thefe Cafes a Fee-
fimple pafles- by the Will; for it is evident
by the Devifor’s - Intention, that the Gift
fhould continie beyond the Life of the De-
vifee. ) L ) ' _

Sa if A. devifes his Lands to B. to give, gy, Droifigg.
fell or do what he pleafes with them, thefe 1Rol.46r834.
‘Words by the Intent of the Devifor; convey Meor P/ 162.
a Fee to B. So a Devife to one & fanguini g:”“%i" .
Juo, is a Fee, becaufe the Blood runs through = ™ 9 G
the collateral as well as the lineal Line. 1 Roll’s dbr.

A Devife to a Man and his Succeflors 835.
carries a Fee, for by the Word Succeffors is gy"’g ac. 146
intended Heirs, Quia beres fuccedit patri. H:m-,‘,;.

If one devifes in thefe Words, T releafé all , "
my Lands to 4. and his Heirs, .Z: has a Fee- £
fimple ; for where the Intention of convey-
ing appears, the Law difpenies with the Form
in Wills. 4

If T appoint that 4. fhall have my Inheri-
tance, if the Law allows it, or that 4. fhall
be my Heir of my Lands, thefe Words are

C fufficient
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Hob. 2, 75. {ufficient to convey a Fee; and the Reafon
of this Favour allowed in Teftaments is,
becaufe the Teftator is prefumed inops concilii
at that Time; and though by the Feudal
Conftitution the Feoffors in all Conveyances

1 Roll’s Abr. are obliged to the very Words of the firft

835, Donation made to them; yet by the Civil
Law any Perfon might transfer his Property
in any Form of Words that expreffed his In-
tention of difpofing of it; and the manner
of transferring Lands by Will being derived
by the Civil Law, as all others were from
the Feudal, there was a greater Latitude al-
lowed of in the Forms of Expreflion in this
Kind of Difpofition than in any of the reft.

If a Man devifes Land to his Wife for

t Roll’s Abr. Life, and after her Death to his three

833, 836.  Daughters, equally to be divided, and if one
dies before the other, then one to be the
Heir to the other, equally to be divided;

‘ this laft Claufe gives a Fee to the Daugh-

ThewordHeir ters, for the word Heir is nomen operativum,

is nomen Col- and chiefly in a Will fhall be taken in it’s

leatimumandin fo)] Eytent, and then it reaches the moft

Will contains -
%eilrl: cand remote Heirs.

Heirs of the Heir, and gives a Fee. Skin 563.

1 8id. 148.  A. devifes his Land to his Son and Heir,
Collenfin ver- and if he dies before his Age of twenty-one
iy Zﬁz" .y, Years, and without Ifiue of his Body then
*7 " living, the Remainder over; he furvives the
twenty-one Years, and fells the Lands. The
Sale adjudged good, for he had a Fee-fimple
prefently, the Eftate-Tail being to com-

I menee
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mence on a fubfequent Contingency, wiz.
It he die before the Age of twenty-one
Years without Iffie; and then the Remainder
was to veft. ey

If a Man devifes Black-acre to his Son ; Moor Pl 153,
Item, He gives White-acre to his faid Son 'RS” fé’os‘*“"
and his Heirs; the Son hath but an Eftate 105
for Life in Black-acre, becaufe there are two
diftinét Devifes ; but if he had devifed Black-
asre, and alfo White-acre to his Son and his
Heirs, the Son fhould have had a Fee in
both ; for it is but one intire Devife, and
the word Heir has relation to the whole
Sentence.

A. devifes the Fee of his Houfe to B.
and after the Death of B. to C. his Heir ap- ,
parent, the Devife to B. was fufficient to °
carry the Fee én prefenti  yet becaufe there
can be no Eftate limited upon a Fee, and it
appears from the Words of the Will, that Dyer 357.

C. ought to have an Eftate for Life, ‘there- "”‘” 300,
fore to anfwer the Intent of the Devifor B. 3

took an Eftate for Life, the Remainder to

C. in Fee; and by this Conftruftion they took

both what the Devifor feemed to have in-

tended them.

A. devifes Land to B. for Life, the Re- 6 Co. 16.
mainder to C. paying feveral Sums in Grofs ; g””’;’; Caf;
C. hath a Fee, though all the Sums of Mo- ¢, "5 "27"
ney together do not amount to the annual Po/ixf. ss4.
Rent of the Land; for the Devife thall b= Cro.Car.158.
intended for his Benefit 5 ; and if he had only | R”” Ab.
an Eftate for Life, he might die before he ok 9. &.
could receive the Legacies out of tle Land, ¢y £siz.205.

C 2 . and
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3 Co. 21. 2. and confequently be a Lofer, for where there
But 2 Chan- s 5 Sum in Grofs to be. paid, there the De-
}:ch;‘;ﬁ;ar} vifee hath a Fee, though the Sum be not
fil.z1. ~ the Value of the Land ; as if 4. devife one
hundred Acres to B.- paying 10/ to his
Executors; B. hath.a Fee-fimple; for the
Quantity of the Sum in Grofs is not ma-
terial. '
6 Co. 16.2.  But if a Devife be to B. paying fo miuch,
Pollexf. 556. or fuch Sums out of the Profits of the Lands,
there the Devifee takes but an Eftate for
Life; for though he takes the Land charged,
yet he is to pay no fafter than he receives;
and fe can be no Lofer. '
6 Co. 16. -So if the Devife had been to B. paying an
Cro.Car.158. annual Sum to another, this had been but an
;IZ o 211 Eftate for Life; for he may pay this out
1 Bulfr. 194, Of the yearly Profits without any Lofs to
195. himfelf; nor does the Refolution in #ebb
Cro.Car.416. and Hearing’s Cafe impugn this; for there-
the Devife was to R. . and ¥. W. and
they to pay yearly to another 6/ for ever;.
and then the Will went further, and fays,
if they or their Succeffors deny the Payment
Bridg. 84.  of it, then the Legatee of the Rent to enter;
which fhews the Intention of the Devifor,
that their Eftate {hould not determine with
their Death, fince he meant that their Suc-
ceffors fhould pay the Rent, and therefore
it’s prefumed to defign. them the  Land
which is to bear the Burden of the Rent,
Bendl, 1. If T Devife my Land to % S. in Confi-
deration that he will releafe 100/, which I
owe him, to my Executors, the Devifee has
a Fec-
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a Fee-fimple upon his Releafe of the Debt s
for the Devife fhall be intended -for his Be-
nefit, and an Eftate for Life: may be deter-
mined before he can receive 100/ out of
the Land. :

If a Man devifes 100/ in Legacies, to 2 Lev. 249.
be paid within a Year to feveral Perfons Freat v. Lea.
out of the Land, of the Value of 10/ and Z;“(};llmcfrsf”d
then devifes the Land to another, the Devifee e orher..
hath 3 Fee in the Land; for though the wifeadjudged,
Devife be not to him paying 100/ yet 2 Jomes113.
fince he muft take the Land fubjeét to the
Charge of the Legacies, he muft have a
Fee-fimple to have any Benefit by the De-
vife. . o
» A Man had Iffue three Daughters, 4. B. z Lew. 162,
and C. and devifed his Land to his Wife, i ver.
till his Heir came to twenty-one Years, pay- Co%¢r-
ing -to his Heir 10/ per Ann. and to his
Children 204 a-piece. This is a Devife of
_the Inheritance to the eldeft Daughter, ex-
clufive of the others, becaufe he has thewn
-that . he meant his eldeft Daughter: to be his
Heir, by calling ‘her Heir in the fingular
Number; for the Will faid further, that if 2.
his Heir died without Heirs before twenty-
one, then the Land to remain.over.

A Man devifed his whole Eftate to his 1Ro. 4r834.
Wife, paying Legacies and Debts, his Debts Z"/”‘/”” ver.
being 20/, and perfonal Eftate but 57 The S,;Z” e
Wife. was adjudged to have a Fee-fimple by 3.
the Words, bis whole Eftate, for that in 1 Med. roo.
common Acceptance is extended to L.and; f ég” 9&'
but befides, fince Devifes are conftrued as ™" s

C 3 they
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1 Ch. Cafes
136, 187,
262.

1 Fones 380.
Wilkinfon ver.
Merryland.
Cro.Car. 447-
1Rl Abr.83 4.
1 Mod. 100-
Reports in
Eguity 30.
Marchant v.
Twifden.

Cro.Car.129.
Chamberlain
ver. Turton,

1 Fones 193,
Dyer in Marg.
357-
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they are really intended, for the Benefit of
the Devifee, the muft have a Fee-fimple,
becaufe fthe is to pay a Sum in Grofs, which
fhe may not live to receive out of the Land,
and then by fuch Conftruétion be a Lofer,
againdt the Intention of Devifor.

So a Devife of all my Eftate real and
perfonal for Payment of Debts, is a Devife
in Fee.

But where a Man is feifed of Black-acre
in Fee by Mortgage, which was forfeited,
and of White-acre as his own Inheritance,
and devifed W hite-acre to his Brother, and
then devifed all the Refidue of his Goods,
Leafes, Mortgages, Eftates, Debts, ready
Money, and other Goods, whereof he was
poffefled, after Debts and Legacies paid, to
his Wife, and made her Executrix and died;
this was no Devife in Fee to the Wife of
the mortgaged Lands; for the word Effate
is coupled here with Chattels, which intend-
ed that he meant only Eftates for Years,
and the rather becaufe the Words, whereof
be was poffeffed, thew that he intended only
to give her Chattels and. the Mortgage Mo-
ney, and not the Inheritance of the Land.

A. devifed his. Houfe or Tenement where-
in 7. 8. dwelled, called the #hite Swan in
Old Street, to ¥F. N. for ever. This was
good to convey the Fee-fimple : And though
7- 8. had but a feparate Apartment in the
Houfe, and the other Rooms were inhabited
by feveral other Perfons, yet the whole
Houfe paffed, becaufe the Houfe in which

he



and Revocations. 23

he dwelt was ‘devifed, and which was called
the White Swan; which Sign extending to
the whole I—Ioufe, fheweth the Intent of the
‘Devifor.

A. feifed of Land in Fee, fettles Part of 1 Lev. 212.
it on his Daughter for her Life, and by his g”"'% v
Will devifes the other Part of it to his Wife =~
for one Year after his Death, and then de-
vifed all his Land not fettled or devifed, to

. S. to hald to him and his Heirs, after
the Death of his Daughter, and a Year after
his Death ; though in this Cafe it appeared
the Land had been all fettled or deviicd, yet
by the Devife of the Land the Reverfion
pafled, the Intention of the Devilor being
to pafs the Refidue of his Eftate in the Lands
which were to veft in 7 §. as the Con-
tingencies happen, wiz. either by the Death
of the Daughter, or the Expiration .of a
Year, and not obliged to wait “till both hap-
pened, and fo take all together.

* Devife to 4. and B. and if ecither died,
the other ta be his Heir; Quere, whcther
this be an Eftate in Fee or for Life only. In
C. B. Vid. 1 Freem. Rep. 235.

* If a Devife is to 4. and his Pofterity, it is
only an Eftate-tail, per Ld. Keeper. But his
Honour thinking that fuch a Devife would
create a Fee, his Lord/bip ordered Precedents
to be fearched. Attorney General and: Bam-
Jield, 2 Freem. Rep. 268.

* Inberitance thall pafs without any other
Circumftances to manifeft the Devifor’s In-

C4 ' tent,
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tent, merely by Devife of bis Eftate. Per
Holt C. J. 6 Mod. 109.

* A Devife to a Man ir perpetuum pafles
a Fee-fimple. Per Holt C. J. 1 Will. Rep. 77.

* A. devifes Lands to B. and after two or
three Legacies to different Perfons, he gives
5. to C. and direts B. to pay it, but gives
him two Years time to pay it. AdJudoed to
be a Fee. Reeves and Gower, 2 Abr. Eg.
P. 300, Ca. 16.

* By a Devife of all the reft of his Eftate,
fubject to the Payment of his Pebts, a Fee
paffes. Cliffe et alii and Gibbons, 2 Ld.
Raym. 1325.

* A Devife of all his Eftate whatfoever,
comprehends all that a Man has, real or per-
fonal, and where there is a Surrender to the
Ufe of his Will, a Copyhold Eftate muft
fall under the fame Conftruétions. Scozt and
Alberry, in C. B. Comyns’s Rep. 337, 340.

* A Devife to B. and her Heirs, and if
the and D. die without Iffue, Teftator gives

feveral Annuities charged upon the Pre-

miffes to charitable Ufes; refolved that B
had an Eftate in Fee. Scrape and Rbodes in
C. B. Ib. 542.

¥ A. gave {pecifick Legacies to his Daugh-
ters, and other Legacies to others, then he
gave all the Refidue of his Eftate to /7. R.
&e. in Truft to increafe his Daughters Porti-
ons. Ld: C. decreed that this gave the Daugh-
ters a Fee. 2 Mod. Cof in L. &3 Eq. 92. Anon,‘

* Teftator being feifed in Fee devifed his
Land to Truftees and their Heirs, in Truft

for
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for B. and C. for their Lives, Remainder to
the Children of B. and to the Children of C.
by her then Hufband, in Truft that they
fhould have the Profits thereof when they
come of Age. The whole Court were of
opinion that the Children took an Eftate in
Fee as Tenants in Common. Bateman and
Roach, 2 Mod. Ca. in L. &5 Eq. 104, 6.

* 1. §. 5th Sept. 1715. devifed all his real
and perfonal Eftate to Truftees and their
Heirs, on Truft that they fhould convey the
real Eftate to his Godfon, A. for Life, fans
Wafte, Remainder to preferve contingent Re-
mainders, {J¢. Remainder to the firft and
every other Son of faid 4. in Tail, with
Power to make a Jointure not exceeding a
Moiety of the real Eftate, and directed that
his perfonal Eftate thould be laid out in Lands,
and fettled in the fame Manner; and in Cafe
A. thould die without Iflue, then he willed
that B. his Kinfwoman fhould enjoy all the
Rents of his Eftate during her Life, and
afterwards one fourth Part thereof fhould
be enjoyed by C. his Heirs and Affigns;
another fourth Part by D. his Heirs and
Affigns; one other fourth by E. her Heirs
and Afligns, and the other fourth by F. her
Heirs and Affigns ; and direted that in cafe
any of them the faid C. D. E. and F. fhould
be dead at the Time, when by Virtue of the
faid Devife the faid Eftate in manner afore-
faid would devolve upon them, that then
the fourth Part, which the dead Perfon would
have been intitled to, if living, fhould be
' '~ conveyed

2}
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conveyed teo thejr refpeive Heirs. D. made
his Will in 1719. and M. his Wife refiduary
Legatee, and on 16th Feb. 1720. after re-
citing the Contingent Intereft that he had by
the Will of 7. §. he devifed that whenever
his 4th Part fhould ecome to G. his Son and
Heir, or to fuch Perfon as fhould be his
Heir, that it fhould ftand charged with
12000/. for his Wife M. and 3000 L apiece
to his three younger Children, and foon
after died ; M. his Widow married the Plain-
tiff in 1728. 4. died without Ifle, in 1729.
B. died, and the Plaintiff and his Wife and
three younger Children by I). her former
Hufband brought their Bill againft G. D.’s
Heir at Law, and the Truftees, to have the
12000/ and 3000 /. raifed out of D.’s 4th
Part; and the Queftion was, as the Eftate
never vefted in D. nor any Settlement made
in his Life-time, whether he could charge it
in the Hands of his Heir, or the Heir was
Purchafer. King C. By the firft Charge in the
Will, a plain Fee-fimple is devifed to D. after
the precedent Limitations, fo that his Remain-
der was vefted, and that by the Jaszer Claufe
in Cafe of his Death a Conveyanee is direfted
to be made to his Heir, yet that camnot be
taken to be a contingent Limitation that was
to veft originally in the Heir, but only a Di-
rection to the Truftees how to convey, in Cafe
he who was to take the Benefit fhould die
before a Settlement made: So his Lordfip
thought the Eftate well charged. Thornton

and
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and Blackbourn&s ol , 2 Abr. Eq. Tit. Devife,
P. 303. Ca. 25. ,

* One Devifes his Freehold Eftates to
Truftees and their Heirs, in Truft to convey
them to his Son for Life, Remainder to his
1ft, €9¢. Son in Tail Male, Remainder to his
four Daughters, to each one 4th in Fee ; and
in Cafe any of his four Daughters die without
Iflue, the Truftees to convey fuch 4th Part
in Fee to the refpective Heirs of the Daugh-
ter fo dying; one of the Daughters died
without Iffue, her 4th in Equity belongs to
her Brother as her Heir; for fhe having a De-
vife of the 4th Part to her in Fee, the
Words direting a Conveyance to be made
in cafe of her Death to her Heir, are no more
than what would have been otherwife implied,
&9 expreffio cor’ quae tacite infunt nibil operatur.
ger Cur’.  Blackburn and Edgley, 1 Will. Rep.

06.

* A. after the Devife of feveral Parts of
his real and perfonal Eftate to feveral Perfons,
devifes the Intereft and 2roduce of the Surplus
of his real and perfonal Eftate to his Grand-
children, until their Age of twenty-one;
this will pafs the abfolute Right and Pro-
perty of the real and perfonal Eftate to the
Grandchildren after cthat Age. Newland and
Shepbard, 2 Will. Rep. 194.

* One makes his Will and fays, as 20 fuch
Eftate as God bas bleffed me with, 1 devife in
Manner following; after which he gives Part
to I. 8. and his Heirs, and devifcs the reft of
his Eftate to his Wife in Fee ; this paffes the

Eftate

27
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Eftate of which the Teftator was a Truftee,
Marlow and Smith, 2 Will. Rep. 198.

* One devifes all his Freebold Houfes in
B. and hath none but Leafebold Houfes there ;
thefe will pafs. Secus in a Grant. Day and
Trig, 1 Will. Rep. 286.

* I 8. hath no Lands in 4. but hath
Tithes there, and devifes all his Lands in
A. the Tithes, as iffuing out of the Lands
and Part of the Profits of it, fhall pafs.
Afbton.and Afbton, 3 Will. Rep. 386.

* A. amongft other Legacies gives a Le-
gacy of 5/ to B. his Brother and Heir,
and then makes his beloved Wife {ole
Heirefs and Executrix of all his Lands, Te-
nements, Goods and Chattels, the fame 1o
Sfell and difpofe of as fbe fbould think fit, to
pay bis Debts and Legacies : ‘This is a Gift to

"her of the Surplus in Fee, and there is no

refulting Truft to the Heir. Rogers and
Rogers, Caf. in Eq. temp. Ld. Talbot 268.

* A. devifed in the following Words, As
to all my Tewmporal Eftate, I bequeath to my
Nephew I (his Heir at Law,) 50/ then
after giving feveral Legacies fays, and all the
reft and refidue of my Eftate, Goods and Chat-
tels whatfoever, I give and bequeath to my
beloved Wife M. and whom I make my full
and fole Executrix ; this is a Devife of the
Fee-fimple Eftate of the Teftator. Tauner
and Morfe, Caf. in Eq. temp. Ld. Talbot. 284.

* A Teftator’s fetting out in his Will to
give and difpofe of his Worldly Eftate, is a
ftrong Proof that he intends to difpofe of the

Inheii-
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Inheritance of his Lands, when there are
fufficient Words in the following Part of
the Will for that purpofe, the Words Effate
ot fuch a Place, or in fuch a Place, may
carry a Fee. Caf. in Eg. temp. Ld. Talbot
157.
‘Z (a) Devife to A. the Teftator’s Wife (a) Salk. 239.
for Life, and then to be at her Difpofal,
provided it be to any of his Children, gives
an Eftate for Life, with a Power to difpofe of
the Fee; and where fuch Devifee with an after-
taken Hufband, did by Leafe and Releafe,
and Fine, convey the Premiffes to a Truftee
and his Heirs, to the Ufe of the Wife for
Life, without Impeachment of Wafte, Re-
mainder to her Daughter by her 1ft Hufband,
and the Heirs of her Body, Remainder to
the Son by the 1ft Hufband, afid his Heirs;
this adjudged a good Execution of the Power.
Tomlinfon and Dighton, 1 Will. Rep. 149.

* The Words [I devife all my Temporal
Efate,} the fame as [I devife all my worldly
Ejftate,] and pafs a Fee; and this is the
Plainer, where it is afterwards faid, all the
reft of my real Eftate, the Word ref ‘being
a Term of relation. Tanner and Wife, 3 Will.
Rep. 295, ——— Note; Where a Title de-
pends upon the Words of a Will, this is
as properly determinable in Equity as by a
Judge and Jury at Nifi prius.  Ibid. 296.

* 4. has a Fee-fimple in a Light-houfe,
and a Term for Years in Land adjoining to
it, he makes his Will, and thereby gives to
his Son H. and his Affigns all his Eftate,

and
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and Intereft in the Light-houfe, Landss
Tenements and Appurtenances thereunto be*
longing, upon Truft out of the Rents, &fe.
of the Term, during the Remainder thereof,
to pay 200/. per Aitnam. H. takes a Fee-
fimple in fuch Part of the Premiffes wherein
the Teftator had a Fee-fimple, and a Term
for ninety-nine Years in fuch Part of the Pre«
miffes wherein the Teftator only had fuch
a Term. Villiers and Villiers; Barnard. Rep.
307, 3II.

* What Words in a Will give a Fee-
fimple, and what a Fee-tail, vid. i¢id. 7, g.

What Words pafs an Efiate-tail,
or for Life:

N D here the Rule will hold good,
that the Intention of the Devifor will
fupply the Want of thofe Words which are
neceffary in Conveyances at Common Law;

but a Devife cannot diret an Inheritance to

defcend againft the Rules of Law. And if
A. devifes Land to B. and his Heirs Male,
the Law in Favorem voluntatis fupplies thefe
Words, of bis Body, and makes it an Eftate-
tail ; fo if Land be devifed to one & Semini
fuo, but if in the firft Cafe B. hath Iffue a
Daughter, *who hath Iffue a Son, he fhall

never
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never inherit; for the Rule is, ‘That who-
ever claims in Tail Male as Heir muft con-
vey his Defcent wholly by Heirs Male.

Lands were devifed to 4. and his Wife, Mowr 397.
and after their Deceafe to their Children, 6 Co. 16. 5.
they having then a Son and Daughter; it ?"’_”‘w' 229
was adjudged, in #ild’s Cafe, that 4 and . %
his Wife had but an Eftate for Life, the Re- ¥*%
mainder to the Children for Life; for no
greater Eftate had paffed at Common Law,
and the Intent of the Devifor muft plainly
appear, or they will never admit of a Con-
ftruction different from what they would al-
low in Conveyances executed in the Life of | Zensr, 229.
the Party ; and for that Reafon, if the De- Cro.Efiz.743.
vife had been to B. and his Children or Iffue, 6 Co. }72 6.
B. having Iffue at the Time of the Devife, 0 3700
there it may take Effe® according to the v Buréage.
Rule of the Common Law, and there ap-
pears no Inteat of the Devifor to induce
them to leave that, and therefore only an
Eftate for Life paffes, and B. fhall take as
Jointenant with his Children during their
Lives.

- But if 4. had devifed Land to B. and his
Children or Iffues, and B. had none at the
Time of the Devife, then he takes an
Eftate-tail ; for it is plain, by the Intent of
the Devifor, that the Children fhall have the
Land, and they cannot take as immediate
Devifees, for they were not ix effe, nor by
Way of Remainder, for the Devife was im-
mediately to B. and his Children, and th?re-

ore
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fore they fhall be taken as Words of Limi-
tation, v7z. as Children of his Body.

i Cro. 742, If Lands be devifed to a Man, and after
Taybor ver.  his Deceafe to his Iffue, having feveral Chil-

f"{,,‘«’:',;‘, 220, dren, formerly held void for Uncertainty s
Ower 1 48’9' for being Iffue in the fingular Number, but
& 43. one can take; and he is not afcertained ; but

Lit.Rep. 347. by Hale; that they may all take, for Iffue is
nomen colleftivim; therefore after Deceafe, to

Ifue or Children; makes a Tail to Chil-

dren not iz effe, becaufe they take the Bene-

fit from the Father. .
Cro.¥ac.q15, A. devifed Lands to B. his Son, and if C:
416, his Daughter furvived B. and his Heirs, then
g::gfzfzzg the thould have the Land. It was adjudged
1 Bulf ,",;s:that B. had but an Eftate-tail, for the Word
Cro. gaf.‘ﬁ. Heirs muft be intended the Heirs of his
Vaughan z70. Body, -for he could not die without collateral
1501,,45,336, Heirs while his Sifter was alive y but if the
i 2:',.7?’6;}'Will had faid, that if #. S. a Stranger, fur-
vives B. and his Heirs, then he fhould have

the Land; there B. had a Fee-fimple, and

then the intended Remainder over muft be

void, for it is to veft on a Contingency of

B’s dying without Heirs; which is too di-

flant to expect; and the whole Fee-fimple

being in B. there can be no prefent Ingereft

to veft in a Stranger. -

Cro. Elix. A. having Iflue two Sons, devifes Black-
498. acre to the Eldeft, and White-acre to the
Youngeft; and if either of them die; his

Acre fhould go to the Survivor; and fur-

ther devifed, having two Daughters, to each

of them 10/ It was adjudged the Son took

byt
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but an Eftate for Life ; for though the Con-
fideration generally gives a Fee, yet where
‘there are exprefs Words to determine the
Intent of the Devifor, which is always the.
Rule in Wills, there the Devife fhall be con-
ftrued accordingly ; and here it is provided,
that after the Death of either of them the
Survivor fhould have both Acres, which
declared his Intent they fhould have it but
for Life, notwithftanding the Limitation of
the Payment.

If 4. devifes his Land to B. his Son, and 9 Co. 128.

if he hath Iffue Male of his Body lawfully 65‘””' 227
begotten, then the Iffue to have it; and if pa,,f:f.zi's%
he hath no Iffue Male, then to others in Re- ;83
mainder : By this Devife B. hath an Eftate-
Tail; for where the Devifor faith, if he hath
no Iffue of his Body, then it fhall remain
over, this is as much as if he had faid, if
B. had died without IfTue Male, which had
been fufficient to create an Eftate-Tail in
him.

B. having two Sons, C. and D. devifed Cro.7ac.69s.
Black-acre to C. and his Heirs, and White- g”"‘;”* ver.
acre to D. and his Heirs ; and farther willed, pmgf 487,
that the Survivor of them fhould be Heir
to the other, if either of them died without
Iffue ; though the firft Words are fufficient
to pafs an Eftate in Fee, yet the fubfequent
Words corre¢t them, and pafs only an
Eftate-Tail, and the Remainder in Fee was
not contingent, but executed, each Son being
Tenant in Tail of the Part to him devifed
with the Remainder to the other in Fee.

D If
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Co. Lit.g. &.  If a Man devifed Lands to another, withs |
Bro. Tit.Dew. qur moere Words, this is but an Eftate for
?%0 814, Life s and if the Devife had gone farther, to
3% him and his Affigns ; thefe Words of them-
felves had not enlarged his Eftate ; but if it.
had ‘been to him .apd his Afligns for ever,
it had been a Fee.
1 Co. 66. 5. If Lands are devifed to A. for Life, Re-
a-cher's Cafe. mainder to his firft Heir Male, and the
Heirs Male -of the Body of fuch Heir Male,
the Devifee hath but an Eftate for Life by
the exprefs Words pf the Will; and the
Limitation of the Remainder to the Heir
Male, and to the Heirs Male .of fuch;Heir
Male, ‘is a good contingent Remainder in
the Heir Male, becaufe it may veft eo inflanti
that the particular Eftate determines.
1 Buii. 219 But awhere a:Man devifed Lands to 4. his

to 223. Sen for ever, and after his Deceafe the Re-
Whiting ver mainder to the Heir Male for ever, with
Wilkins. . . e

1 Ro. &br. Other Remainders overs this is ‘an Eftate-
836. Tail in 4. for though the firft Devife, being

to “him for cver, would give him a Fee-
fimple, yet the fubfequent Words to bis Heir
Male thew what Sest of Inheritance the
Devifor intended him 3 and the Word Hesr,
being Nomen colleffivum, is {ufficient, in a
Will, to create -an Inheritance; but in the
former Cafe, the Remainder to the Heir
Male .could not be conftrued to be Words
of Limitation withaut deftroying the exprefs
Intent of the Devifor, who had plainly given
it to the Devifee for hic Life only. Butin
all other Cafes where the Anceftor takes any

Eftate
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Eftate of Frechold or Limitation to the
right Heirs or Heirs Male, or Heir Male,
thefe Words in a Will are Words of Limi-
tation. -

If Lands be devifed to 4. and B. equally 1Ro.4br834.
to be divided, they have but Eﬁatcs for Cro.Eliz 330.
Life. And this can mean no more than OW,}E;
that they fhould feverally occupy the Land.

A Man devifed all his Fee Lands to his Cro. Jac.448,
Wife for her Life, and after her Death to qu
A. B. and C. his three Daughters, equally to 7. opg.
be divided ; and if any of them die before | Ro.4r.836.
the other, then the others to be her Heirs, Pollwsf 487.
equally to be divided; and if they all die Hob- 75:
without Iffue, then to others named in the M 864
Will. It was adjudged per Cur’, that the
Daughters had an Eftate-Tail.

‘So where the Devife was to a Man and Noy 65.
his Heirs, and if he die without Iffue, thar ¥yer 3630 L.
then the Land thould go to 4. and B. and 'R %7-83¢
the Survivor of them; adjudged an Eftate-

Tail in the firft Devifee ; for in thefe Cafes,
the Extent of the Word Heirs is confined to
the Defcendents, or Iffue of the Body of the
Devifee, fince otherwife the Limitation over
cannot veft according to the Intent of the
Devifor ; for even in Wills they will not al-
low a Limitation of a Fee upon a Fee.
. A4 feifed in Fee of a Houfe and Land ;Ro.4r.8:5.
belonging to it, devifes the Moiety of the
Houle to his Wife for her Life. [ltem, he
gives the other Moiety of his Houfe to his
{econd Son. Irem, he devifes the faid Houfe
and all the Land belonging to it to his
2 fecond
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fecond Son ; yet the fecond Son took but arn
Eftate for Life; for the fecond Devife to the
Sen had its Effe¢t by conveying a Moiety of
the Houfe and the Land, which he had not
by the firft Pevife ; and there are no Words
in the Will to create a larger Eftate.

It a Man devifes Land to his Wife for
her Life, and afterwards to her Son; and if
he dies without Iffue, having ho Son, that
then 7. §. fhall have it; the Son, by this
Devife, takes an Eftate in Tail Maley for
though the Devife to the Son, and if he dies
without -Iffue, had been a good Tail Gene-
ral, yet when the Devifor went farther, and
faid, having no Son, he thereby explained
what Iffue- he intended fhould inherit the

‘Land, and limited it to the Iffue Male.

Cro.Car.1 8.
Spalding’s
Cafe.

1 Pentr. 230,
-3 Lew. 434.

A. having Iffue B. and C. devifed fome
of his Lands to B. his eldeft Son and the
Heirs of his Body, after the Death of his
‘Wife; and if B. died, living his Wife, then
to C. his ‘Son, and” devifed other Lands to
his other Son and the Heirs of his Body;
and if he died without Iffue, then to remain
over ; B. died in the Life of the Wife,
leaving Iffue; yet adjudged that C. could
not enter into the Land while any Iffue of B.
remained ; for the Words of the Devife, If
B. died, living the Wife, did not abridge
the Eftate-Tail, which was given by the
former Words, becaufe the Teftator could
not be fuppofed to prefer a younger Son be-
fore the Iffue of the eldeft, efpecially when
be had, in the former Part of the Will, fet-

tled
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tled it on the Ifflye of the eldeft, and made
the fame Provifion of other Lands the fame
Way for the youngeft Son.

4. devifed to B. for Life ; and if he died
without Iffue, then to remain to C. This
is an Eftate-Tail in B. for it is not to remain
to C. till the Iffue of B. be fpent, and then
they muft have it as long as any of them
are in Being to take. So xt is of a Devife to
B. for foe, the Remainder to the next
Heir Male; and for Default of fuch Heir
Male, the Remainder over. This is a good
Eftate-Tajl ; for the Words Heir and jfue are
Nomina colleiiiva, and carry the Land not
only to the immediate Heir, or Iflue, buttq

all that defcend from the Devifee.

If the Devife had been to B. and if he
dies, not having a Son, this is adjudged an
Eftate-Tail, becaufe the Word Son is INe-
men collectivum.

37

1 Ventr. 231,

A. feifed of Lands devifed them to his 3 Lev. 125
Wife, if the did not marry; but if fhe did L""f""f ver.

marry, then his eldeft Son, prefently after
her Deceafe, to enter and hold the Land to
him and the Heirs Male of his Body, the
Remal_nder to his other Son in Tail Male;
the Wife did not marry, yet the Court re-
folved, that the Lands were intailed by the
Will, taking the Ingent of the Devifor to be,
that the Intail fhould be created in all Events,
but that the eldeft Son fhould not enter till
after the Deceafe of the Wife, unlefs in
Cafe of her Marriage, and then to enter. pre-
fcntly

D3 A des
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-A. devifes Land to B. and the Heirs of
his Body, and further wills, that if B. die,
the fame Lands fhall remain to another in
Fee, yet B. took an Eftate-Tail by the
Will.

A Man had Iffue 4. B. and C. and having
three Houfes, devifed them all to his Wife,
with Remainders of one Houfe to each Child
and their Heirs, and if any of his faid Iffue
died without Iffue of his Body, the Sur-
vivors to have totam illam partem between
them equally to be divided. The laft Words
carry only an Eftate for Life, in the Houfe
of him that dies firft, to the Survivors, for
they imply no more than that the whole
Part of him that dies firft thall go to the
Survivors, and there being no Eftate limited,
it can be no otherwife than for Life.

A. devifed all his Lands to his Wife un-
til his Son fhould be of the Age of Twenty-
four Years, and then to his Heir and his
Heirs for ever:*And when he comes to the
Age of twenty-four Years, that fhe thall have

-the third Part for her Life; and if he dies

before the Age of Twenty-four Years, then
fhe to have it all for Life; and after her
Decceafe, if the Heir has no Iffue, the Re-
mainder to B. the Remainder to the right

-Heirs of the Devifor. The Heir came to the

Age of Twenty-four Years, but no Intail was
created by the Will, for the Fee-fimple de-
fcended to him, and the Limitations were to
take Place if he died before the Age of
Twenty-four ; which he did not. &
.o * 7.8
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- * % §. feifed in Fee devifed to 7. B. for
his| Lite only, witheut Impeachment of
Waﬁe, and from and after his Deceafe, then'
to the Iffue Male of his Body lawfully to be
begotten, if God fhall blefs him with any,
and to the Heirs Males of the Bodies of fuch
Iffue lawfully begotten, and for Default of fuch
Hive, Remainder to 7. B. and the Heirs
Males of his Body ; and for want of fuch
Iffue, he limits two Remainders over in the
fame Words; adjudged that 7. B. took only
an Eftate for Life, for the Eftate was given
to him for Life, and there was a Limitation
afterwards to his Iffue, which was a Defcription
of the Perfon who was to take the Eftate-
Tail.  Backboufe and Wells, 1 Abr. Eq. 184.
2 New Abr. of the Law 61. S. C. in totidem
verbis.

* 4. devifed certain Lands to his eldeft Son
for Life, without Impeachment of Wafte,
Remainder to 7. S. his Grandchild for Life,
without Impeachment of Wafte, with Power
for him to Limit a Jointure of the fame
Land to any Woman he fhould marry, for
her Life; and after his Desth he devifed
the Lands to the firft Son of 7. §. the Grand-
child in Tail, and fo to the 6th Son, and
then devifed that if 7. §. the Grandchild,
thould die without Iffue Male, the Land
fhould remain to 7. B. Held that % §. took
an Eftate-Tail ; for if there had been a 7th
Son he could not have taken; and there it
was neceflary to create an Eftate-Tail by
implication. -Langley and Baldwin, 2 New

D4 Abr.
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Abr. of the Law 61, 1 Abr. Eq. 185. €a.
29. S. C. Certified to be an Eftate-Tail by
the Court of C. P. and Decreed accordingly
in Chancery. [pid.

* Devife to 4. and the Heirs Male of his
Body, wviz. to the i1ft Son of 4. and the
Heirs Male of his Body, and fo to the 2d
and other Sons of A. fucceflively; A. has
only an Eftate for Life. Law and Davys,
Fitz-Gibb. 112.

* 4. S had Iffpe 4 and B. and devifes
Lands to 4. and if e die without Heirs, B.
bis Brother thall have it. Per Cur’ this fhall
create an Eftate-Tail in 4. for that it is im-
poflible for him to die without Heirs whilft
B. his Brother was alive; and fo they faid
it had been often ruled. Alen and Spendlo've,
1 Freem. Rep. 74.

% 4. dcvifcd to B. and C. Brothers, feve-
ral Parcels of Land, and if either of them
dle, that the other fhou]d be his Heir; B.
dies, Queftion whether C. fhould have the
Fee, or only an Eftate for Life? The Court
inclined to the latter ; Sed ac{;ourmttg( Gynes
and Kemfley, 1 Freem. Rep 29

* Upon a fpecial Verdl& thc Cafe was;
R. G. feifed in Fee of Lands in §. by will
in Writing devifes to R. Son of his late Bro-
ther, all his Lands commonly called P. and
alfo all other his Lands, during his natural
Life, and to his Heirs Male of his Body
begotten, and for want of fuch Iffue, he the
faid R. to have the faid Eftate during his
matural foe, and no longer, and then hl;

C Wzl
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Wil was, that the aforefaid Eftate fhould
defcend to P. his Nephew; R. fuffers a Re-
covery to the Ufe of himfelf and his Heirs,
and devifes this Land to the Defendant in
Fee, and dies without Iffue Male; and it
was adjudged to be an Eftate-Tail in R.
and fo the Remainder barred by the Recovery,
and not an Eftate for Life, and fo forfeited by
the Recovery ; for the Words, and for want of
fuch Iffue be the faid R. to have but an Efate
during bis natural Life, is no more than the
Law implies; for if Tepant in Tail has no
Iffue, it refolves into an Eftate for Life, and
fo it was adjudged ; the Objection was, that
it thould be conftrued thus, I give the Land
to R. during his Life, and no longer, in cafe
he has no Iffue Male of his Body, and fo an
Eftate-Tail upona Contingency, and he dying
without Iffue Male, it is now become an
Eftate *for Life ab initio, but the Judgment
was ut fupra. Fountain and Gooch, adjudged,
2 New Abr. of the Law 59, 6o.

* If Lands are devifed to one generally,
he takes but an Eftate for Life, unlefs it
appears plainly the Teftator intepded him a
greater. Vide Prec’ in Chan’ 68.

* A Devife to A. and bis Heirs Male for
ever, is an Eftate-Tail in 4. Adjudged per
to#> Cur’ upon great -Confideration in C. B.
Baker and Well, 1 Ld. Raym. 185.

* A. having Iffue a Son and two Daugh—
ters, devifed the Eftate in Queftion 20 bis
Som and bis Heirs, Provided, that if the Son
/sztld die before be comes to twenty-omg, oOf
fw(baut Ifue of bis Body, then it fbould go lt’o

toe
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the Teftator’s two Daughters : 4. dies, and the
Son lives to twenty-one, and makes hisWill,
and devifes the Eftate to the Plaintiff; and
the Court inclined that the Son bad but an
Eftate-Tail, and fo the Devife to the Daugh-
ters took effet, the Son being dead without
Hlue; for though it is devifed to him and
his Heirs, yet the latter Words, if be die
without Iffue, make it an Eftate-Tail; for his
Meaning feems to be plain, that if the Son
had Iffue, that Iffue thould have it, if not,
it fhould go to the Daughters. In B.R.
Helier and Fennings, 1 Freem. Rep. 509. Vide
1 Ld. Raym. 505. S.C.

* Devife of Lands to Hufband and Wife
for their Lives, and after the Death of the
Wife, then to their Children; upon the Death
of the Wife the Hufband’s Eftate determines.
2 Will. Rep. 641. ,

* Devife to the Heirs Male of ¥. S. begot-
ten, ¥. 8. having a Son, and the Teftator
taking Notice that ¥. S. was then living, a
fufficient Defcription of the Teftator’s Mean-
ing, and fuch Son fhall take, though ftrictly
not the Heir of . 8. 1 /#ill. Rep. 229.
~ * In a Devife of Land to 4. for Life, and
if A. die without Iffue, then to B. here is an
exprefs Eftate for Life to 4. yet the fubfe-
quent Words will turn it into an Eftate-Tail.
———— But when Lands are devifed to 4.
for Life, Remainder to ‘Fruftees, &¢. Re-
mainder to his firft, &c. Son in Tail Male,
&¢c. and if 4. die without Iffue, then, &Fc.
this will not give an Eftate-Tail to 4 but the

4 Words
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Words withont Iffaz will be intended with-
out fuch Iffue. Blackborn and Edgley, 1 Will.
60;5.

a5"*(.)'r1e devifes a Third of all his Eftate
whatfoever to his Wife, and two Thirds of alf
his real and perfonal Eftate to his Son 7. 8.
and bis Heirsy, the Wife hath but an Eftate
for Life in the third Part of the real Eftate,
the Word Effate being intended to defcribe
the Thing only, and not the Intereft in the
7 lamg, and whenever the Teftator intends to
give a Fee, he adds the Word Heirs to the
Word Effate. Chefter and Painter; 2 Wil

35-

* ¢« All my Eftate to 4. for Life, and to
“ 7. B. after het Death, he taking my
¢ Name, and if he refufe, to M. B. and his
¢ Heirs for ever.”” His Honour held, that
7. B. took orly an Eftate for Life; but Ld.
Talbot was of Opinion that he had a Fee,
and varied the Decree at the Rolls. IZid.
337- in a Note.

* Devife to my Son 4. for Life, Remain-
der to his firft, {&F¢. in Tail Male, Remain-
der to his fecond\', third, fourth and fifth
Sons fucceflively, without faying for what
Eftate, or any Words tamtamount. A. has
two Sons, the eldeft of whom dies in his
Lite-time; the fecond Son fhall have an
Eftate-Tail, being the firft at his Father’s
Death, (3 Will Rep 178.) for which was
cited Trafford and Af//ytcn, (a) Vern. 660.
(a) Q, autem, For the Reafon of that Cafe
feems rather againift this Conftru&ion; which
) : 18,

43
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isy at leaft better warranted by the Cafe of
Chadwick and Doleman in the fame Book,
?- 528. ibid. in a Note,

* 4. devifes Lands to his Wife for Life,
then to his Son H. for Life, then to his Son
G. and his Heirs for ever; if he died with-
out Heirs, then to his two Daughters K. and
L. This is an Eftate-Tail in G. Cy/. in Eg.
2emp. Talbot 1.

* One feifed of fome Lands in Fee, and
being Ceftuy que Truft of other Lands, devifes
them to 4. for Life, Remainder to his firft
and fecond Son in Tail Male, (going no far-
ther) and after 4.’s Death without Iffue Male,
then to a Charity. 4. is Tenant in Tail un-
til Iffue born, faving as to the Truft Eftate.
Attorney General and Sutton, in Dom’ Proc’,
1 Will. Rep. 754.

* Devife to 4. for Life, and after his De-
ceafe to the Heirs Male of the Body of 4.
and the Heirs Male of the Body of fuch
Heirs Male, feverally and fucceffively as
they fhall be in Priority of Birth, (&¢. Re-
mainder over; whether this be a Tenancy
in Tail, or for Life only? Legate and Se-
well, 1 Will. Rep. 87. ~———Vide 2 Vern. 551.
S. C.o—1 Adbr. Eq. 394. C. 7.

* A Devife by a Father to a fecond Son
and his Heirs fqr ever, and for want of fuch
Heirs then to the right Heirs of the Tefta-
tor, is an Eftate-Tail; but had the Devife
over been to a Stranger, the fecond Son
would have taken a Fee-fimple, and confe-
quently the Devife over had been vaid. In

- " B.R
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B. R. Nuttingham and Fennings, 1 Will. Rep.
23. 1Ld. Raym. 568.8.C. Salk. 233.
* 4. made a Will as follows, viz. < I

“ give to.my eldefp Heir Male and his Heirs

“ Males for ever, all my Lands in fuch a
¢ Place, and if there be a Female, foe to
““ bave 121. per Ann. as long as fbe lives.”’
Teftator had two Sons, the eldeft died in his
Life-time, leaving a Daughter who was the
Heir General, yet the youngeft Son was ad-
judged to take the Lands. Baker and Well,
7. 8W. Rot. 1484. C. B.——-Vide this Cafe
cited in Prec’ in Chan’ 468.——This Cafe is
reported in 1 Ld. Raym. 185. with a good
deal of Variation, viz. ¢ I give t0 D. my
 eldefp Som all that, &c. to him and bis
“ Heirs Males for ever; if a Female, my nexs
“ Heir fball allow and pay ber 200l. in
“ Money at 121. a Year, out of the Rents
¢ and Profits, and he fball take all the reft
““ to bimfelf, I mean my next Heir and bis
« Heirs Male for ever.” D. the Son dies,
leaving Iffue a Daughter the Leffor of the
Plaintiff, on whom the younger Son of the
Teftator had enteréd, €&Fc. the Court after
great Confideration adjudged this Devife
gave an Eftate-Tail only to D. and that tho’
in a Deed the Words would have paffed a
Fee, yet in a Will, as the Intention of the
Teftator appears, the Law will fupply the
Words of the Body, &c. '

* One devifes his Lands for Payment of
his Debts, and then to 4. for Life, with

Power to make Leafes, Remainder to the
Heirs

45
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Heirs Male of the Body of 4. though this
be but a Devife of a Truft and executory,
and exprefled to be for Life of 4. yet itis
an Eftate-Tail in 4. and barrable by Fine and
Recovery. Secus of Marriage Articles to. fet-
tle an Eftate on 4. for Life, Remainder to
the Heirs Male of his Body; this being an
Agreement to do a future A&, and in which
the Iffue are particularly confidered and
looked upon as Purchafors. Bale and Cole-
man, 1 Will. Rep. 142.

#* Devife to A. the Teftator’s Wife for
Life, and then to be at her Difpofal, provi-
ded it be to any of his Children, gives an
Eftate for Life, with a Power to difpofe of
the Fee. Tomiinfon and Dighton, in C. B.
1 Will. Rep. 149.

- *7T devife all my Lands in B. to my eldeft
Son. [Iiem, 1 give to my fecond Son C. all
my Lands in D. alfo to my Daughter I give
5007, to be paid as feon as may be, -out of
the aforefaid Eftate and Premiffes, and with-
in 'three Years, if it be poflible; the fecond
Son ‘has but an Eftate for Life, chargeable
with the s500l. Redoubt and Redoudt, Vin.
Abr. Tit. Devife, (Q. a.) C. 18.

* Where there is no Devife antecedent,
the firft Son of the Wife cannot take by Way
of Remainder. Right and Hammond & al’,
in B. R. Comyns’s Rep. 232.

* A Limitation to one to take and injoy
the Profits of an Eftate during his Life, and
after his Deceafe to 'the Heirs Male of his
Body, would make an Eftate-Tail where no-

thing
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thing appears that explains the Teftatot’s
Intention to the cantrary, otherwife not. In
C. B:  White and GCollins, ibid. 28q.

* A Devife that if 7. the eldeﬂ: Son of
the Teftator fhould happen to die “without
Ifflve, that then, and not otherwife, after-
W?s Death, he devifed it over to his Son
R. and his Heirs. Held that /7. toek an
Eftate-Tail by Implication. C. B. W alter and
Drew & al’y, Comyns’s Rep. 327.

* 7. 8. devifed Lands to B. for Life, and
after his Deceafe to the Heirs Males of the
Body of ithe'faid B. lawfully £o be begotten,
and his Heirs for ever; -but:if B. fhould die
without fuch Heir. Male, then he devifed
them over; this is an Eftate-Tailin B. In R R.
Goodright and Pullyn & al’, 2 Ld. Raym.
1437- Vide 2 Vol. Abr. Eq. 315.

* An Eftate was devifed to two Sifters
and their Heirs, and that if they (who were
the Teftator’s Daughters) fhould die without
Heirs, then the Teftator gave his Eftate to his
Brother 7. All the Court feemed to be of
Opinion, that this was an Eftate-Tail in the
two Daughters, but adjeurned. Ia -C. -B.
Anon. 2 Abr. Eq. 315. C. 27.

* Devife to 4. and his Heirs lawfully be-
gotten, that is to fay, to his firft, fecond,
&e. Sons fucceflively, (¢c. gives 4. but an
Eftate for Life. Davis and Low, 2 Ld.
Raym. 1561. Vide 2 Abr. Eq. 316.

* | devife my Lands to 4. for Life, and
after his Deceafe, Remainder to the Heirs
Male of the Body of 4. and to the Heirs

Males
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Males of fuch Iffuie Male. The C. ¥. was of
Opinion, that thefe Words conveyed an
Eftate-Tail to 4. Burnet and Coby, 1 Bar-
#ard. Rep. in B. R. 364%.

* If an Eftate be given to a Man and his
Heirs, and if he died without Ifiue Remain-
der over; thefe Words are ekplanatory of
the Word Heirs, and make an Eftate-Tail.
In C. B. Brice and Smith; Comyns’s Rep.

532 Teftator devifed Lands to 4. for Life,
Remainder to Truftees to preferve contin
gent Remainders during the Life of 4. Re-
mainder to the Heirs of the Body of 4.
this is an Eftate-Tail. Goulfon and Goulfon,
2 Val, Abr. Eq. 318. C. 34.
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Of executory Devifes,  contingent
Reinaindersy ard crofs Rewain-

ders,

AN executory Devife is a future Intereft
which cannot veft at the Death of the
Teftator, but depends on fome Contingency,
which muft happen before it can veft.

As if 4. devifes that after his Son paid
10/. 'to his Executors he fhould have his
Term ; this is a good Devife of the Term
or if the Devife had been to his Son- after
the Death of B. this had been good to veft
the Remainder of the Term in the Son,
when the Contingency happened ; and this
is, in effect, the Judgment in Mauning’s
Cafe ; where a Term of fifty Years was de-
vifed to B. after the Death of C. and C. c P
thould have it during his Life; it was ad- 8 Co. 95. &
judged that this was a good Devife of as
much of the Term as remained after the
Death of C.

The great Queftion in thefe Cafes was,
Whether the Difpofition of the Term to C.
during his Life, was not fuch a total Difpo-
fition of it, that no Remainder could be li-
mited over; and as thefe executory Remainders
feem to deftroy the former Rules, viz. That
no Eftate can be devifed, but fuch as can be
made by Conveyance in the Life of the

E Partv.
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Party, we will inquire how they came to be
eftablithed againft them. It has been long
allowed in Chancery to fettle Terms in Truft,
with Remainders over, which were to arife
upon Contingencies; for they thought it very
fevere, and agdinft natural Juftice, fince a
Man has as abfolute a Power over his Leafe,
as he that hath an Inheritance has over it,
that he fhould be difabled from fettling his
Leafe, &s he might his Inheritance, to make
Provifion for his Family, and the Contin-
gencies of it, which were in his View ; but
the Courts of Law, where the Devifes as
well as other Conveyances were examined,
did not fo readily admit of fuch executory
Remainders of Terms, becaufe it diretly
thwarted the Rules of Law; and for that
Reafon all the Judges, in the fixth of Ed-
ward 6. delivered their Opinions, That if a
Term for Years be devifed to one, provided
that if the Devifee die, living 7. §. then to
go to 7 §. that Remainder was abfolutely
void, becaufe fuch a Chattel Intereft of a
Term for Years is lefs than a Term for Life;
and therefore the Law will endure ho Limi-
tation over.

But the Courts were not long governed
by this Judgment 3 for though it might have
been reafonable before the Reign of Hex. 8.
when Terms for Years were very fhort, and
lefs regarded than Freehold Eftates, becaufe
they were under the Power of the Free-
holders ; yet when the Leflees found their

Terms
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Terms fecured to them by Stat. 21 Hen. 8.
¢ap. 15. which impowered them to falfify
all Recoveries had againft the Tenant of the
Freehold on feigned Titles, they began to
fwell their Terms beyond the Compafs of a
Life; and the Judges, in 19 Eliz. allowed
of thefe executory Remainders of Terms by
Devifes, as they had bgfore by Way of Truft,
that Men mlght difpofe and fettle them, to
anfwer the comimon Conveniencies of Life.
Then the Chancery, the better to fix them
in it, allowed of Bills by the Remainder
Man, to compel the Devifee of the parti-
cular Eftate to put in Security, that he in
Remainder thould injoy it according to the
Limitation; but when they perceived that
this multiplied Chancery Suits, they refolved,
that there was no need of that Way, but that
the Devifee of the particular Eftate fhould
not have Powér to bar the Remainder Man ;
fo that the Law has been long fettled, that
executory Devifes are good, provided the
Contingency is to happen within one Life or
two which are in Being, for there can be no
Tendency to a Perpetuity in that Cafe, be-
caufe we are fure the Lives will wear out.
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10 Coke 47. &,

52. 5.
1 Sid. 451,

If a Termor devifes his Term to 4. for Cro.Fac. 198.
Life, the Remainder to another, though 4. 1Re/4b.610.

hath the whole Term in him during his Life,
and o no Remainder can be lumted over at
Common Law, yet it is good by Way of
executory Devife.
If a Termor devifes his Term to B. for
Life, and after to C. his Son, then to the
E. eldeft

Cro. Eliz. g.

1Rol, 4b6132.
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1 Rol. 461 2.

€ro.Fac.461.
Vide 3 Leon.
22,

8 Co.g5. 6. -
10 Co. 47. 4.

the Occupation and the Ufle of a Term, or

Law of Devifes

eldeft 1ffue Male of C. for Life, though C.
hath no Iffue Male at the Time of the De-
vife, nor at the Death of the Devifor, yet if
he hath Iffue at the Time of his Death, it
thall take the Remainder by Way of execu-
tory Devife ; for though it be a Contingency
upon a Contingency, yet being limited to fall
out in a Life or two, which muft wear out in
a Lifé or two, it was adjudged good.

A. poflefled of a Term, devifes to his Wife
for Life; and after her Death to his Children
unpreferred. The Wife died, B. being the
only Child unpreferred, fhall have the Term;
for an executory Devife may be made to a
Perfon uncertain, for fo B. was while the
Wife lived, for the might have been preferred
in the Life of the Wife, and then fhould
take nothing,. - B

A. poffeficd of a Term for Years, devifed
it to his Wife for Life, and then that 7. his
Son fhould have the Occupation thereof as
long as he had Iffue ; and if he died without

Iflue unmarried, in the fame Manner to ano-

ther Son, the Remainder over. This Re-
mainder, upon the Death of the Sons un-
married, was adjudged good; for here the
Limitation is, if he dies without Iflue un-
married, then the Remainder over, which is
upon the Matter if he dies within the Term
unmarried ; for he cannot have Iffue unlefs
he marries; and this is a Poffibility which
the Law will expect, becaufe it will happen -
in a Life ; and there is no Difference between

the
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the Profits of the Land and the Land itfelf,
or the Leafe or Farm; for a Devife of any
of them will carry the whole Intereft; and
to this Purpofe it was refolved between Par-
ker and Plumer, in Cro. Eliz. 190.

A. devifes his Term to his Wife for her 1 §id. 450.
Life, and after her Deceafe to B. his Son;c;;'%"?g'
and if B. died without Iffue, then to C. It;]:ﬁ‘ 87'7_1 ’
was adjudged, that this Devife to C. after the Cro. Fac.461.
Death of B. without Iffue, was void; for Ne. 4rg. 10.
fince it could not veft while B. had Iffue of 1Re-4br611.
his Body, the Devife is no more than to B.
and the Heirs of his'Body, which without
doubt had been void; for though Men pre-
fumed on the Judges, when they firft al-
lowed of Remainders of Terms after Eftates
for Lives, and endeavoured to bring Remain-
ders upon Eftates-Tail within the Reafons of
thofe Refolutions and Conceffions; yet the
Court would never endure thofe Remainders, .
becaufe it is too foreign and diftant to ex- Not. 4rg.6.
pect them after a Man’s Death without If-
fue; and if they were .allowed of, would
make a dire¢t Perpetuity, which is an unde-
niable Reafon aganft any Settlement ; for it
is againft the Nature of human Affairs fo to
fettle an Eftate in a Family, that upon Con-
tingency or Revolution of Fortune the Owner
thall have no Power over it; therefore the 1 8iz 451.
Devife in this Cafe to B. is an abfolute Dif- 1 Ro. 46r.611.
pofition of the Term to him; for [ffue is not
aWord of Limitation of Time, as Coke ob-
ferves in Leonard Love’s Cafe, 10 Co. 87. a.

iv that B. and his Executors fhall have it no
E: longer
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1R0~45’-83"10ng61f than he hath Iffue of his Body; but

Not. Arg. -

4G aa
Cro,Eliz.853.

the-Term is totally in him, and at his Dif-
pofal, and fhall go to his Executors during
the Continuance of it, and fhall never, for
Default of Iffue of his Body, revert to the
Executors of the Devifor. Vide 1 Sid. 37.
feems contrary. . )

If Tenant in Fee-fimple devifes Land to
A. and his Heirs, and if he dies without If-
fue in the Life of B. then to B. and his Heirs;
though this'be a Limitation of a Fee upon a
Fee, yet becaufe the Remainder to B. muft veft
on a Contingency, which will fall in a Life,
it has been held a good executory Remain-
der.

If 4. devifes Land to his Executors to be
fold, if the Heir fails of Payment at fuch a
Day, this is an executory Intereft to them:
So if the Devife of Borough Englifb Lands
had been to the eldeft Son, paying fuch a
Sum to the younger Sons, and that in De-
fault of Payment, that the Land fhould go
to them and their Heirs ; though the Word
paying in a Will amounts to a Condition, yet
becaufe that muft defcend to the Devifee or
Heir, and no one.elfe can take Advantage
of his Default, they adjudged it an execu-
tory Devife in the younger Sons, which was
to veft upon the Default of Payment in the
eldeft; and in Hamnifworth’s Cafe, which is
the fame in Effect, they compared it to a
Devife, thatif the eldeft Son did rot pay all
the Legacies, then the Land fhould go to
the Legatees; in which Cafe it had gone,

withoue
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without doubt, for Non-payment to them ;

and though Vaughan citcs this Cafe as pa- Vaughan 271.
rallel to Gardiner and Sheldon, yet I conceive

the Law will make a great Difference be-

tween them ; for in the iormer Cafes the fu-

ture Devife was to veft in a Contingency of

the Teftator’s Son and Daughters dying with-

out Iflue, which is very foreign and diftant,

and looks directly to a Perpetuity; for fhould

that future Intereft be good, the Judgment

in Pell and Brown’s Cafe would protect it

from any Recovery or other Alienation of

the Heir, which would perpetuate an Eftate -

in a Family, which could not be docked ;

and I think there is a .great Difference be- X
tween Pell and Brown’s Cafe and this of Gar- Cro.¥ac. 593.
diner ; for in the former the Devifor having 1Re.4r.611.
three Sons, 4. B. and C. devifed his Land to §7o Jac:591-
B. and his Heirs, paying 20/. and if B. died " “4"4" *7*
without 1lffue, living 4. then to 4. and his

Heirs : In this Cafe they firft adjudged it a
Fee-fimple in B. and yet a good executory

Devife to 4. in Fee ; but this was to veft on

the fingle Life of 4 for if B. died without

Iflue, living 4. or without Iffue after the

Death of A4. then his future Intereft was ne-

ver to rife.

And in this Cafe it was adjudged, that t Lew. 135,
the Recovery fuffered by B. could not bar ¢7*74¢-593
the executory Intersft of 4. for fince all fu-
ture Devifes depend on the fame Reafon, to
allow the particular Tcnant to deftroy one in
any Cafe, would be in Effeét to make all
fuch Devifes void, or at leaft uncertain,

E . whith
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i Lew. 11,12,
18id. 17, 48.
Plunket v.
Holmes.
Raym. 28,29.

v Lew. 1335,
136.
Raym. 163.
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which would be.very fevere, becaufe diretly
againft the Intention of the Teftator; and of
ill Confequence to others: For then fhould a
Man devife that his Heir fhould pay fuch a
Sum to his Executor, or fuch Portions to his
younger Children, or they to have the Land;
it would be very unreafonable to allow the
Heir a Recovery, or any other Means ta
fruftrate the pious Intention of the Father to
provide for his younger Children, or for

Payment of his Debts.

A. has Iffue B. and C. two Sons, and de-
vifes his Land to B. for Life, and if he dies
without Iffue living at the Time of his Death
to C. and his Heirs; -but if B. had Iffue living
at the Time of "his Death, then to the right
Heirs of B. for ever. This is a contingent
Remainder, and no executory Devife to C, for
B. took only an Eftate for Life by the exprefs
Words of the Will; and the Remainder to C.
which. was to veft upon the Contingency of
B.’s having no Iflue at the Time of his Death,
was not in Abeyance in the mean time; yet
they would not allew the Reverfion to be fo in
him as to merge the Eftate for Life, and con-
fequently to deftroy the contingent Remainder.

Baron and Feme f{cifed to them and the
Heirs of the Hufband ; the Hufband devifes
the Land to the Heirs of the Body of the
Wife, if they attain to the Age of faurteen
Years. The Wife having no Iffue at the
Time of the Devife, admitting a Devife to
one not iz ¢ffe to be good, then this is good
by Way of executory Devife to veft upon

the
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the Centingency of the Heir’s being born and
arriving at the Age of Fourteen.

A. hath Iffue three Sons, and by Will de- 2 Lew. 202.
vifeth a Tenement to each of them; and ;’”""ﬁ 479+
further fays, That when either of the faid ;ZZ{W v
Children fhall die, the Houfes, Lands, and )
Goods whatfoever 1 have now given them,
fhall be equally divided between them that
are living, without exprefling any Eftate to
fupport the contingent Remainder; and if
contingent Remainders do not veft during
the Continuance of the particular Eftate, or
at the Inftant it determines, they are de-
ftroyed ; but whether the Survivors took by
Way of executory Devife or Remainder exe-
cuted, is not clear from the Books which
report this Cafe; for Levinz fays, That the
Judgment was, that the Survivors took by
Way of executory Devife; but Pollexfen {ays
it fhall go'to the Survivors.

But either Way taken, it differs from the 1 Bulfir. 61.
Cafe of #ood and Ingerfole ; for there a Man g’ ;/'7"-" ’§°°
having Land in three Vills devifeth the Land ;:xf' 48t
of a Vill to each Son ; and if any of his Sons 4°2.
die, that then the ane of them to be Heir to
the other. In this Cafe there were no Re-
mainders, nor any other Eftates given to the
younger Sons byt an Eftate for Life in Pof-
feflion; but upon the Death of his eldeft
Son, his Heir took his Part by Defcent ; and
the true Reafon of the Judgment feems to
be, becaufe the Words, If any of his Sons
die, that then the one to be the Heir to the
other, were void for the Uncertainty which

of
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-of the two Survjvors fhould take when the!

5 Cs. 19, 20,
&e. =
Borafion’s
Cafe.

Pollexf. 486.
3 Co. 21.

Cro.Fac.6g5.
Chadock v.
Cowley.

-

Dyer 303. 4.
Cro. Fac.656.
1 Ventr. 224.
Hib. 33.

eldeft died.

A. devifed Lands to his Executors till
his' Son fhould come of Age; and when his
Son fhould come of Age, then he fhould
injoy the Land for him and his Heirs. This
is 2 Remainder executed in the Son, and no
Contingency ; for the Words when and then,
in this Cafe, only denote the Time when the
Remainder is to execute, and will no more
make the Remainder contingent, than in the .
common Cafe where a Leafe 1s made for Life,

or for Years; and after the Deceafe of the

Leflee, or Expiration of the Term, then to re-
main to another: Here though the Words be
after the Term that it fhall remain, yet it
is a prefent and no contingent Remainder ;
for where Words refer’ to ‘that which muft
needs happen, there fhall be no Contingency.

A Man having two Sons devifed Parcel
of his Lands to one of them and his Heirs,
and the reft to the other and his Heirs ; and

farther willed, that the Survivor fhall be

Heir to the other, if either dies without IfTue.
The Devifees were Tenants in Tail, with Re-
mainders in- Fee executed of each other’s
Part. :
A. having Iffue five Sons, his Wife being
enfient, devifes two Thirds of his Lands to
his four younger Sons, and the Child ix
ventre fa mere, if it were a Son, and their
Heirs; and if they all die without Iffue Male
of their Bodies, or any of them, that the
Lands fhall revert to the right Heirs of the
Devi-
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Devifor: By this Devife the younger Sons
were Tenants in Tail in Poffeflion, with crofs
Remainders to each other, and no Part fhall
revert to the Heirs of the Devifor, till all
the younger Sons be dead without Iffue Male
of their Bodies.

‘But where a Man having three Sons, and Cro.Fac 55
feifed of three Houfes, devifed a Houfe to Giters v.
each Son and his Heirs, with this Provifo, #ittey & al’.
That if all his faid Children fhall die without
Iffue of their Bodies lawfully begotten, that
then all his faid Mefluages fhall remain and
be to % §. and his Heirs. In this Cafe there,
fhall be no crofs Remainders to the Sons, but
upon the Death of any one of them, his
Part fhall go immediately to % §. who is
not obliged to wait till they all die without
Iffue, and then to take it all together. ,

A. being feifed of two Mefluages, and gendl 212.
having a Son and two Daughters by three Dyer 330. &.
feveral Venters, devifed one Mefluage to B, Zaughan 267.
his Daughter in Fee, another to C. his gﬁ;‘/’m
Daughter in Fee; and if €’ died before her
Age of fixteen Years, B. then living, then
her Part to go to B. in Fee; and if B. died
without Iffue, living -C. then C. to have her
Part to her and her Heirs; -and if both his
faid Daughters died without Iffue, then both
of the Meffuages fhould go to his Son in
Fee. C. died without Iffue, and her Part
went to the Son, and not to the furviving
Daughter, becaufe the laft Claufe created no
grofs Remainder.

. .



50

Law of Devifes

- . 8. having a Son and four Daughters,
and being feifed of Lands in Fee, and of a
long Term, devifes all his Eftate in D. where
the Freehold lies, and likewife in §. where
the Term is, to his Son and his Heirs, and
if he die without Iffue unmarried, then to

~his. four Daughters, and if he marries and
.dies without Iffue then living, and having a

Wife, then after the Death of fuch Wife,
likewife to his four Daughters. Holt, for
the Plaintiff in the Writ of Error, made two
Points: Firft, whether hereby an Eftate in Tail
of the Freehold Lands pafled to the Son, and
the Remainder to the four Daughters, or -
whether the Eftate to the Son was a Fee,
and it came to the Daughters by way of

executory Devife; and that it was a Fee to -
the Son, and good to the Daughters by way
of executory Devife, he cited 2 Cro. z90.
Roll.’Tit. Eftate, 835, 836. and this Point was
yielded by the Counfel on the other Side.
But to the 2d Point, if this Remainder of the
Term was good to the four Daughters, he
argued” that it was, and cited Dyer 74,
358. Com. 590. 2 Cro. 460. and faid that
the Reafon of the Refolution in €hild and
Bayley's Cafe was, for the Repugnancy, for
having firft devifed it to the Devifee and his
Affignees. This was oppofed by the other fide,
and Child and Bayley’s Cafe relied on; as
allo Roll. Tit. Devife, 611. Leventhorp and
Apley’s Cafe. Time was given for further
Argument : Holt cited Com. 590. and Lowe
and Windbam’s Cafe, 22 Car. 2. reported in

Mog.
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Mod. 50. M. 35 Car. 2. B.R. Sommers and
Gibbon, Skin. Rep. 144.

An executory Devife need not veft as a Re-
mainder muft, eo inflante that the particular
Eftate determines; but that the Law would
fupport it without 4 particular Eftate, and ex-
peét it fhould take, per Scroggs, who eited the
Cafe of Swow and Cutler, 19 Car. B. R. But
North anfwered, that then there muft be an
apparent Intent of the Devifor, that it thould
not till a certain Time, notwithftanding the
particular Eftate determines; and that he faid
was the Cafe of Swow and Cutler, for there
the Devife was to the Heir of #. . when he
comes to the Age of fourteen Years. Hil
1677, vide 1 Freem. R2p. 244.

A Will fhall never operate by way of exe-
futory Devife, if it may take Effe¢t by way
of Remainder, i. e if there is a particular
Eftate fufficient to fupport it. Carth. 310.

Favourable Diftin¢tions have been always
admitted to fupply the Meaning of Men in
their laft Wills ; and therefore a Dcvife to 4,
till he be of Age, then to- B. and his Heirs,
this is an Eftate for Years in 4. with a Re-
mainder in Fee to B. and if fuch a Devife to 4.
who is alfo made Executor, or for Payment of
Debts, it thall be for a certain Term of Years,
i. e. for fo long as according to Computation
he might have attained that Age, had he
lived. Contingent Remainders are at the
Common Law, and arife upon Conveyances
as well as Wills; one may limit an Eftate to
4. the Remainder to another, and fo it may

be

67
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be by Devife, if the Intent of the Parties
will have it {fo; but as at the Common Law
all contingent Remainders fhall not be good,
fo in Wills no fuch Latitude is given, as if
none could be bad; they are fubjeét to the
fame Fate in Wills as in Conveyances. An
executory Devife needs no particular Eftate
to fupport it, for it fhall defcend to the
Heir till the Contingency happen it is not
like a Remainder at the Common Law, which
mutft veft eo inflante that the particular Eftate
determines; but the Learning of executory
Devifes ftands upon the Reafons of the old
Law, wherein the Intent of the Devifor is to
be obferved; for when it appears by the Will
that he intends not the Devifee to take but
in futuro, and no .Difpofition being made
thereof in the mean time, it fhall then de-
fcend to the Heir till the Contingency hap-
pens; but if the Intent be that he thall take
in prefenti, and there is no Incapacity in him
to doit, he fhall not take iz futuro by an
executory Devife. Per North C.J. Hil. 29 &
goCar.2. C.B. 2 Mud. 291, 292.

In cafe of executory Devifes there can be
no Limitations over. 4 Mod. 259.

One devifes all his Lands after the Death
of his Executors to 4. and his Heirs for
ever ; but if he dies leaving no Son, then to
B. This is a good executory Devife to B. if
A. dies without Iflue, becaufe the Contin-
gency muft happen within the Compafs of a
Life, and fo no Danger of a Perpetuity.
Prec’ in Chan’ 67.

An
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An executory Devife to arife within the

Compafs of a reafonable Time is goods

twenty, nay thirty Years have been thought
a reafonable Time; fo in the Compafs of a
Life or Lives; for let the Lives be never {o
many there muft be a Survivor, and fo it
is but a Length of that Life ; but the Court
were for not going one Step farther, becaufe
thefe Limitations make the Eftate unaliena-
ble, every executory Devife being a Perpe-
tuity as far as it goes, v7z. an Eftate una-
lienable, though all Mankind join in the
Conveyance. S8alk. 229. .

Devife to the firft Iffue Male of 4. (4.
having none at that time) is void. Vide
Ca.in B.R. temp. W. 3. 278. Salk. 229.

7. §. being Tenant for Life, with Remain-
der to his Wife for Life, Remainder to his
own right Heirs, 20 O&. 1683, made his
Will thus, viz. ¢ Item, my Land at 7. my
*« Wife M. is to enjoy for her Life, after
¢ her Death it of Right goes to my Daugh-
““ ter Elizabeth for ever, provided fhe has
¢« Heirs; but if my faid Daughter dies be-
< fore her Mother, or without Heirs, and
“ my faid Wife M. fhall marry again, and
¢ fhould have Heirs Male, I bequeath all
“ my faid Right in . &e¢. to her Heirs
¢ Male by her fecond Hufband, thinking I
£¢ can never fufficiently reward her Love;
¢ provided if my faid Wife fhould marry
< again, and fail of Heirs Males, and my
¢ Daughter fhould fail of Heirs, then I de-
¢ vife 50/ Annuity out of 7. &e. to my

. 3 ¢ Bro-
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¢¢ Brother D.8.”” And devifed feveral other
Annuities charged on the Lands to feveral
Perfons, who were his Heirs at Law, but he
made no Devife of the Land to any one.
The ‘Wife married a fecond Hufband, and
had Iffue Male, but died before Elzabeth
the Daughter, who died without Heirs. ln
Eje@ment, the Leflors of the Plaintiff were
Heirs at Law, and the Defendant was the
Heir Male of the Wife by the fecond Huf-
band. On the Trial a Cafe was made for the
Opinion of the Court: Firft Objettion was,
that the firft Claufe was a Devife to the
Daughter in Fee, but yet that was afterwards
controuled and qualified by fubfequent Words,
and it was intended to be to her and the
Heirs of her Body only. Per Cur’, The Per-
fon to whom the Devife cver is, 7. ¢. Heirs
Male of the Body of the Wife by the fecond
Hufband, he is a Stranger, and where the
Devife over is to a Stranger, that will not
alter the Conftruttion of the Will from what
it would have been without ity fo that it will
continue a Devife to E. in Fee-fimple; fo is
2 Cro. 415. and it is Law now, and not to
be drawn in Queftion, though it was once
difputed. A Devife to a Stranger will not alter
a pofitive Devife to a Perfon and his Heirs.

---But when this Devife is over of a Rent-

Charge, or Annuities charged on Land to the
Heir at Law, and fhews what was meant by

‘Heirs in the firft Place, then it will be a De-

vife to E. and the Heirs of her Body, Re-
mainder to the Heirs Male of the Body of the
Wife,
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Wife, with a Devife over to thefe Annuitantss
ang there is no Difference whether the Devife
over ‘be of the Lands, or of an Annuity
charged on them, becaufe in the laft Place
he could never intend the Lands themfelves
fthould pafs to the Perfons to whom he had
given the Annvities. Secondly, per Cur’, thé
firft Claufe is not a Devile to the Wife, or
to £. for they were fettled upon her for Life;
and what is {aid as to the Daughter, is only
a Declaration of the Devifor what the Eftate
and Condition of the Eftatec was, and how

fhe was to enjoy it; and he could not fay

of Right (we) was to enjoy them, if fhe
claimed under the Will: The Confeguence
of this isy that the Lands defcended to E.
as Heir at Law; and the Devife to the Heirs
Males of the Wife by a fecond Hufband will
be contingent ; firft; Whether E. thould die
in the Lifestime of the Wife, which muft.
happen within the Compafs of a Life ; next
Contingency, if the Wite thould marry, &e.
and have [eirs of her Body by a fecond
Hufband.——-But though, as in Lleyd and
Cary’s Cafe, the might have Heirs after his
Death, and not within the Compafs of a Life;
yet fo near as there could be no Inconveni-
ence if it fhould take effect (as} an execu-
tory Devife in fuch a Cafe. But this is not
fo here ; for if the Words are taken disjunc-
tively, if my Daughter dies in the Life-time of
ber Mother, or without Heirs, the Contingency
never happened, becaufe the Daughter fur-
vived the Mother; {o the Devife could never
F- take
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the original.
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take effe@, but will be void.—If taken copu-
latively, and (or) taken for (and) here it will
be hard to turn Words out of their natural
Senfe and Import, unlefs there be a plain In-
timation of the Intent of the Devifor {o to do.
How doth the Devifor intend it copulatively?
‘What Occafion .is there for it? For if the
Daughter furvived the Mother, he might in-
tend it for her in Fee; why fhould it be taken,
if my Daughter dies without Heirs in the Life-
time of Eliz. (a)? Thirdly, But if it were fo,
the Deyifec over cannot take effet, becaufe the
Contingency never happened. Fourthly, But
the Death of the Daughter without Heirs is
too remote, and Devife over is void. The
Devife of the Annuities is to take effe@ in
the Nature of a Remainder ; and if the firft
cannot take effe€, all that comes after it
cannot take place, it being not to take effect
but as a Remainder, and then not at all: Next
if the Wife fhould marry again, and have a
Son, and fhould die without Heirs Males,
this is all too remote, and fo the Devife
over is void, becaufe to commence upon a
Contingenicy too remote; and if it cannot be
good by way of executory Devife, then it
muft be by way of Remainder; and it can-
not be good as a Remainder, becaufe there
is no particular Eftate to fupport it to any
ones for there was no particular Eftate at all,
what went before being only a Declaration
of what did belong to the Daughter, and as
clils contingent Remainder had no particular
Eftate antecedent to it, it is void. - Not good

.48

]
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as an executory Devife, becaufe the Contin-
gency never happened, or if it did happen,
it was too remote, and fo void, and theres
fore the Heirs at Law have a good Title.~——
Fifthly, If the Son of the Wife by the fe-
cond Hufband could take, he would take a
Fee-fimple, fo that the Teftator was mifta-
ken in the Law; for he thought he had de-
vifed to-him but an Eftate-Tail. Judgment
for the Plaintiff, E. 7 Ges. 1. B. R. Wright
and Hammond, 2 Abr. Eq. 338. pl. 11.. Vin.
Abr. Tit. Devife (L. 2.) Ca. 32. S.C. intoti~
dem verbis.

A. feifed in Fee has two Sons, B. and C.
both unmarried, and devifes his Lands to
T'ruftees for five hundred Years in Truft to
pay 50/ per Aunuin to his eldeft Son B. for
Lite, with Power of Diftrefs, and on feveral
other Truils (fome of which are remote) Re-
mainder to the firft and every other Son of
B. inTail, Remainder to C. the fecond Son for
Life, Remainder to his firft, {F¢. Son inTail,
Remainder over. By the better Opinion thxs
is a good executory Devife to the firft Son of
B. T.1722. Gore and Gore, in B.R. 2 Will,
28.

A. devifed a Term for Years to his Wife
for Life, Remainder to his Son and Daugh-
ter ; this is an executory Devife. 2 Mod. Ca.
in Law and Eq. 101.

A. feifed in Fee, and having three Sons,
G. E. and R. devifed Black-acre to G. his eld-
eft Son and to his Heirs, and White-acre to
I his fecond Son and his Heirs, and a Rent-

2 Charge
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. Charge <f 50l pef Ammum iffuing out of

White-acre to R. and his Heirs ; Provifo that
if either of his Sons thould die withoutIflue,
the other two living, fo as his Eftate in
Lands fhould come to the other two Sons,
then the Rent thould ceafe. G. died, leaving
Iffue the Defendant, and R. died fans Iffue;
fo that this Contingency could never happen,
Becaufe G. had Iffue, and he being dead, and
R. alfo without Iffue, their Eftates in Lands
could never come to two, where E. alone -
was furviving ; ergo the Rent-Charge muft

“defcend to Defendant as Heir at Law, being

the Son of G. the eldeft Son of the Tefta-
tor, for this is an executory Devife' to two
on the Contingency of one dying-in the Life~
time of the other two, which Contingency -
muft arife within the Compafs of one Life,
othterwife it is'void ; for it is plain that the
Teftator intended this Benefit of Survivorthip
during  his Sons Lives only. Judgment for
Defendant. 1 Mod. Ca. in Law and Equity
47- : )
3 %)évife of a perfonal Eftate to 4. for Life,
and afterwards for her Children, the yearly
Intereft and Produce to be for their Mainte-
nance, until the Sons' thould be twenty-one,
and the Daughters eighteen, at which refpec-
tive Ages their réfpetive Portions to be
paid thém, and for want of fuch Iffue, then
to B. A. dies without Iffue, the Devife over
to B. good, the Words [ for want of fuch I~ -

fud] being the fame as {for want of fuch

Children]. 2 Will. Rep. 421, : ,
« ‘ -0 A Con-



and  Revocations.

A Conftruttion in favour of executory De-
vifes to fupport the Intent of the Teftator,
will be made either in the Courts of Law
or Equity, if it may be done confiftently
with the Rules of Law. Ca in Eg. temp.
Talbot 44. ’

An executory Devife of an Eftate of In-
heritance to a Grandfon unborn, when he
thall attain the Age of twenty-one Years, is
good, and there is no Danger of a Perpe-
wity. Ca. in Eq. temp. Talbot 228.

Teftator devifed to 4. and his Heirs, and
if he die before twenty-one, then to B. and
hisHeirs ; 4. died before twenty-one, but
B. died before him, yet B.’s Heir may take
under the executory Devife. Vide 2 Abr. Ey.
242. C.21.cites Vin. Abr. Tit. Devife (L, 2.)
Ca. 38. '

In the Cafe of King and Withers (11 Fuly
1735.) a contingent Devife of a perfonal
Eftate washeld to be 7ot a Poffibility only,
but an Intereft vefted and tranfmiffable, per
Lord Talbot, and affirmed in Dom’ Proc’.

1bid.
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Of Terms for Years, and unccr-
tain Intereft.

F a Man devifes his Land to his Execu-

tors for Payment of his Debts, and until
they are paid the Remainder over, there is
no Doubt but the Remainder is good; but
the Queftion was, What Eftate the Executors
had ? For there being no particular Eftate ex-
prefled, if they fhould adjudge an Eftate for
Life, then their Eftate might determine be-
fore they received fufficient to anfwer the
End of the Devife; for on their Death it
could not go to their Executors ; therefore it
was adjudged an uncertain Intereft, which
fhould go from Executors to Executors for
Payment of Debts.

If a Man poflefled of a Term for Years
devifes the Lands to another generally, the
Devifee thall have all the Term without any
Limitation to determine upon his Death.
A devifes his Lands to his Executors till
his Son comes of Age; the Profits to be im-
ployed in the Performance of his Will; tho?
the Son dies before he be of Age,-yet the
Intereft of the Executors continues till he
might have been of Age, if he had lived;
for fince the Intention of the Devifor governs
in Wills, it might deftroy that, if the Exe-
cutors Intereft ceafed on the Death of the
Sen; for it is reafonable to believe that the

Teftator
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Teftator found on a Computation, that the
Profits of the Land would in that Time an-
fwer his Debts, 5. fo that this is a good De-
vife of the Term until the Son fhould be
Twenty-one, though he died before.
For this Reafon it was adjudged between Cro.Efiz.252.
Smith and Haveris, that if a Man devifed
Land to his Wife until his Son was of Age,
to provide his Children with Neceflaries ;
that if the Wife died before the Son was of
Age, yet her Intereft did not determine by
her Death, becaufe it was not Matter of
mere Confidence; but, according to the
Judgment in Dyer, it fhall go to her Exe-
cutors,
But if the Devife had been, that the Land 2 Lon. 221,
fhould defcend to his Son, but that his Wife
fhould take the Profits thereof until the full
Age of his Son, for his Education, here is
nothing devifed to the Wife but a mere
Confidence that fhe fhall take the Profits for
the Education of her Son; and by the Will
fhe is bat in the Nature of a Guardian or
Bailiff’ for the Benefit of the Infant, which
determines by her Death, and her Admini-
ftrator thall not meddle.
A. devifes his Lands to B. and C. and the 4 Co. $2.
Survivor of them, until 8oo/. be raifed out
of his Lands; it was adjudged, in Cordet’s
Cafe, that.B, and C. fhould have the Land
no longer than they might have received out
of it the Profits; and if a Stranger enters ¢, Ejz. goo_
after the Death of the Devifor, they may
bave their Acion for the Mefne Profits, but
F 4 cannot

1
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cannot hold the Land longer than the Sum
mxght have been levied 5 for if that were al-
}owed, they might make it an eternal Charge
on the Heirs Eftate; but if the Heir hlmfeh
enters and dlf‘curbs them, they may hold
over, for the Heir fhall have no Benefit of
his own Wrong, or they may have their Ac-
tion againft-him, at their Eletion.

A Term was devifed to B. and if he died
within it, the Refidue to go to C. after he
attained his Age of Twenty-one Years, ‘B.
dicd, and -then C. died before he came tog
that Age: By this Devife B. had the whole
Term in him; for if a Termor devifes his
Houfe or his Term without more Words,
the Devifee has the whole Term, and the
Refidue of it was to go to C. on a precedent
Contingency ; which was when he came of
Age, which never happened; and confe-
quently his Executors can never have it; and
the Executors of the Devifor have neither an
Intereft nor a Poflibility of one, becaufc he
made a-total Difpofition of the Term 5 as if
a Copyholder for Life, furrenders to the
Ufe of B. for Life, who is admitted, and
dies in the Life of 4. A. fhall have no Bene-
fit by furvwmg hlm, becaufe the whole In-

“tereft was furrendered ; therefore it was ad-

judged in the principal Cafe, that the Exe-
cutors of B. fhould have the Remamder of
the Term.

If 'a Term for 1000 Years be devifed to
A. the Remamder to B. and the Heirs of his

Donfe v. Earl. Body, the whole Term is vefted in 4. and

8.



ard - Revocations. . 73

B. has only a Poffibility, and no Intereft
wefts in him uatil the Death of 4. becaufe by
the ftrict Rules of the Common Law an
Eftate of Frechold is greater than any Term
for Years. ) ;

A Copyholder devifed his Lands to 4. and ! B4/ 42.
B. his two Sons, and to the Heirs of their gﬁif"'

. . pley-

two Bodies begotten, and wills that each of G, ¥4, 250,
them fhall enter at their feveral Ages of Yervers. 185.
Twenty-one Years; and that his Executors The Reafon
thould take the Profits until they came to :afutfg’:}’lebg;l
their feveral Ages of Twenty-one Years; the iy of one "
Executors may take the Profits until they Jointenant is
are both of full Age; for the Will is no the Entry of
more, than that his Executors fhall take the both-
Profits of the Land until they accomplith
their feveral Ages of Twenty-one Years, and

then they fhall have the Land jointly,

of
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of De"vg/és by Dnplicatien,

THE Law in conveying Eftates did not -
regularly fuffer any to pafs by Implica-
tion, becaufe it is a Manner of transferring
no Way agreeable to the Plainnefs and So-
lemnity of the Law; as if 4. furrender to
the Ufe of D. and B. and the longeft Liver,
and for Want of Iffue to B. the Remainder
over to C. this being a Conveyance by Law,
was but an Eftate for Life to B. and no
Eftate-Tail by Implication ; but as there has
been great Favour and Latitude allowed 'in
the Difpofition of Eftates by Will, and in
Conftruction of them, the Judges to fupport
the Intent of the Devifor, whete it is very
apparent, have admitted Eftates by Implica-
tion, though to the Difinheritance of the
Heir at Law. i

As if 4. devifes his Land to his Heir after

1Ro.4br847. the Death of bis Wife, this is a good Devife

13H.7.17.

Cro. Fac. 75.

Rep.inEg.39.
Boutell v. Mo-
bun & Tilden.
Bro. Dew. 52.

2 8id. 53.
Vaugh. 263.
2 Lew, 207.
Smartle v,

Scholar.

" to the Wife for her Life by Imphcatlon ; for
by the exprefs Words of the Will, the Heir
is not to have it during her Life; and if the
Wife has it not, none elfe can; for the Exe-
cutors cannot meddle with it; but they
doubted in Horton’s Cafe in Cro. Fac. if the
Devife had been to a Stranger after the Death
of the Wife, whether the fhould take any
Eftate; for that is but a Demonftration when
the Eftate of a Stranger thall commence, and
it fhall go to the Heir in the mean time,

wha
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who ought not to be difinherited without
the apparent Intent of the Devifor; and the
Authority of Brook is diretly againft that
Opinion; for, he fuys, if a Man wills that I
fhall have his Land after the Death of his
Wife, that fhe hath an Eftate for Life by
Implication; yet the later Authorities have
fettled that. Point, and with great Reafon
have preferved the Right of the Heir, unlefs
the Implication neceffarily excludes him, as
it does in.the principal Cafe.

But if a Man devifes all his Pafture Liands vaxgh. 262.
in D. to his youngeft Son; .and alfo wills Cro.Car.368,
that all Bargains, Grants, {g¢. which he had
from C. thould be to his voungeft Son and
the Heirs of his Body ; here it was refolved,
that the youngeft Son fhould not have an
Eftate-Tail in the Pafture of D. by Implica-
tion ; for the Words of a Will to difinherit
the Heir at Law, muft be very plain, and
have a clear and apparent Intent ; and this at
moft could have been but a pofiible Implica-
tion, that the Devifor might have intended
his Son an Intail in the Pafture; which is not
fufficient to deftroy the plain Title of Defcent
to the Heir at Law.

A. leafes upon Condition that the Leflee ¢y, 7. 75,
fhall not alien to any befides his Children : Zaugh. 266.
The Leflee devifes the Term to H. his Son, 1Re.4br.844.
after the Death of his Wife ; it was adjudged
that the Devife was no Breach of the Condi-
tion, for the Wife took no Eftate by Impli-
cation, for there can be here but a pofiible
Implicatign at moft, and fince the Intent of

' the
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the Devifor is the beft Rule to conftrue Wills
by, it would be abfurd to fay, that the De-
vifor intended to convey fuch an Eftate
which muft forfeit his own; therefore the
Executors thall have it while the Wife lives.

A Man makes a Perfon Executor of all
his Goods, Lands and Chstt=is, and leaves
no Lands, but Lands of Inicrtance y thefe
Words will not pafs the Lands to the Exe-
cutor, becaufe the Heir fhall not be difin-
herited without a neceffary Implication in
them, for they do rot fignify a Difpofition
of thofe Lands to the Executor.

Quere, If it had been devifed to the Ex-
ecutors after the Death of the Wife, fhould

- the have an Eftate for Life, or fhould the

Moor pl. 24,
Faugh. 265,

Executors have it during her Life, to per-
form his Will, and after her Death as Le-

gatees ? v
A. feifed of a Manor, Part in Demefnes,
and Part in Services, devifed all the De-
mefnes to his Wife, exprefsly for Life, and
all the Services for fifteen Years, and then
devifed the whole Manor to a Stranger aftes
her Death; it was refolved, That the laft
Devife fhould not take effett till after her
Death; and yet fhe fhould not have the:
Services for her Life by Implication, but
that the Heir thould injoy the Services after
the fifteen Years, while the ftill lived; for
there appears no neceffary Imphcauon, that
the fhould have the whole for her Life,
with an Exclufion of the Heir, and a poffi-
ole Implication is not fufficient to exclude
~him g
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him ; for nothing but the apparent Intent of
the Devxfor can do that 5 but i the Devifor
had faid, That after the Death of his Wife
and the Stranger, the Heir fhould have the
Manor; there “the Wife by neceflary Implica-
tion fhail have the whole Manor for her Life;
for the Devifor’s Intent is plain, That the
Heir is not to have the Manor while the
Stranger and the Wife live, and the Stranger
cannot take any Thing while fhe lives.
From this it appears that the Rule, viz. Cr. £iz. 16.
Where a Devifee takes any Thing by an ex- ‘
prefs Devife, he fhall not have any other
Thing devifed by the fame Will by an Im-
plication, is deftroyed by the Diftinétion of a
neceflary and a peflible Implication ; for the
former Cafe proves that a neceflary Implica-
tion will give an Eftate, though the Devifee
took by an exprefs Devife before, and a pof-
fible Implication is fufficient in no Cafe to con-
-vey an Eftate in Difinherifon of the Heir, for
that is the principal Point between Gardiner
and Sbeldor in ¥Vaughan, where the Words of
the Will appear to be, That in cafe my Son
G. and M. and K. my Daughters, die without
Iflue of their Bodies, then my Lands to remain
to my Nephew %7, It was judged, that the
Devife to G. being Son and rlcr, was void,
and that the Daughters took no Eftate by
that pofiible Imphcatmn, but their dying
without Iffue is only a Defignation- of the
Time when the Nephew is to take. ;
A. devifed to his Wife 600 /. to be paid-
to 7. 8 for the Payment of the Lands he
purchafed
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purchafed of him, and are already fettled on
her for her Jointure; the Lands were not
fettled on her; and adjudged they did not
pafs by the Will by Implication; for there
appears no Intent that the fhould have them
by the Will, and confequently they cannot
pafs from the Heir at Law by Implication;
o that the Devifor was only miftaken as to
the Settlement of them in his Life-time.

A. devifed all his Eftate Real and Perfonal,
for Payment of Debts and Legacies, and de-
vifed 100/. to his Heir at Law. This was
decreed a good Devife in Fee, but no implied
Truft arofe to the Heir at Law for the Sur-
plus ; for by that Conftruction the Devifee
would have no Benkefit by the Devife; befides
the Legacy of 100/ to the Heir at Law, is
in this Cafe an Exclufion of the Heir from
any further Bepefit.

4. has Sons, B. and C. and devifes Part
of his Lands to B. in Tail, and the other
Parc to C. in Tail, and if any of his Sons
died without Iflue, that the whole Land
fhould remain to a Stranger in Fee; C. died,
yet the Stranger could not enter into his Parr,
tor the other Brother took it by Implication,
the Words of the Will being, That the < hole
Land fhculd remain to a Siranger, which he
cannot have while either of the Sons or any
Iffue of their Body be living.

Another Rule, relating to Devifes by Im-
plication is this, That where the Devifee
takes a particular Eftate of Inheritance by
exprefs Words in the Will, {uch Eftate thall

not
1
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not be inlarged by Implication; for fince

Devifes by Implication are allowed in favour

to Wills, that is where the Intention of the

Teftator may be prefumed, the Judges will

fupport it, though it be not expreflfed in

plain Words, yet there is no Room for fuch Dyer 17, 12.
Conftrution where the Devifee hath an Eftate Bend. p/. 114.
given him by exprefs Words in the Will;M"L‘” P
for that would be to over-rule the plain? ;fi::ruz;;
Meaning of the Teftator againft his own

Words. And therefore if 4. devifes to B.

for Life, the Remainder to C. and the Heirs

Male of his Body; and if it fhall happen

that C. fhall die without Heirs of his Body,

then the Remainder to D. This is but an

Eftate in Tail Male to C. becaufe that Eftate

being given to him. by exprefs Words,

ought not to be over-ruled by Implication,

that the Teftator intended him a greater

Eftate by the Words, If be chance to die

without Heirs of bis Body.

A Devife to 4. and his Heirs Male, and if 1 Bui2. 63.
he dies without Heirs of his Body, then to Dyer i Mar.
remain to B. in Fee. This too is but an'7"
‘Eftate in Tail Male to 4. for the Law fup-
plies the Words "of bis Body; and fince the
Devifor only gave it by exprefs Words to
him and his Heirs Male, it would be againft |
his plain Words to let in his Iffue Female by
Implication, on the other Words, wviz. If he
dies without Heir of his Body.

A. having Iffue 2 Son and two Daughters Berd?. 212
by feveral Venters,. the Son died leaving two Clatche’s Cafe.
Daughters, and then 4. devifes one of his 29'” 533065'

MefTuages " “4™ 2°7-
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Mefluages to B. his own Daughter, and het
Heirs for ever, and his other Mefluage to C.
his Daughter, and her Heirs for ever; and if
B. died without Iffue, living C. then C. fhould
have B.’s Part to her and her Heirs; and if
C. die before the Age of fixteen Years, then
B. thould have her Part in Fee ; and if both
his faid Daughters thould die without Iffue of
their Bodies, then his Grand-daughters thould
have the Mefluages. C. died without Iffue,
having paffed her Age of fixteen Years.
The Grand-daughters had Judgment for her
Part; and the Words of the Will, viz. If
his two Daughters died without Iffue of their
Bodies, did not create crofs Remainders of
each other’s Part by Implication, but only
denoted the Time when the Heirs at Law
thould have the Meffuages. For, fays the
Book, No fuch Implication will ferve when
there is an exprefs Gift and Limitation made
to the Devifees by the Teftator himfelf.

" A. had three Sons, B. C. and D. and de-
vifes Lands to C. and D. and if C. dies
without Heirs, D. fhall have his Part, and
if D. dies without Heirs, B. fhall have it.
The Queftion was, What Eftate D. had in’
this Moicety ? For it was agreed that C. had
an Eftate-Tail by Implication by Force of
the Words fubfequent to the Devife, 7. e.
and if C. die without, &Je.  Naudigate argued,

. That if,the Teftator had gone no farther,

but only faid, I devife thefe Lands to C. and
D. neither of them had had but an Eftate for
Life; and then, when the Teftator by fubfe-

quent
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guent Words inlarges the Eftate of oné of
them, and retains it to the Part of one of
them, (by faying B. thall have i#) the Word
it fhall relate only to C’s Part, that was
before devifed to D. if C. dies without Heirs.
And the Court inclined to this Opinion,
That D. had but an Eftate for Life in his
Moieties, becaufe Implications that carry
Eftates ought to be plain and firong, and
fo gave Judgment Nifi. 1 Freem. Rep. 8.

. 'Where an Eftate is created by Implication,
it muft be a neceffary Implication, as a Devife
to the Heir after the Death of the Wife, the
Wife takes an Eftate for Life by Implication,
becaufe it .is plain his Intent was, that the
Heir fhould not have it till after her Death.
Per Ld. Keeper. 2 Freem. 270. ’

An Implication in a Devife to difinherit an
Heir, muft even at Law be a neceffary Im-
plication.  Prec’ in Chan’ 484.

Where an Intail is granted by Implication,
it is ever in Favour of an Heir at Law, to
whom no Eftate being given by the Will, fo
as to enable him to take by Purchafe ;. "and
there being a Neceffity, if he takes at all, of
his taking by Defcent ; .therefore to fupport
thé Intention of the Tcﬂ:ator, that the Heir
thould take, the Law creates by lmphcatxon
an Eftate-Tail in the Anceﬁor, to veft it in
the Iffue by Defcent.——But where there is
a Provifion how it fhall go to the Iffue; this
Reafon intirely ceafes. ZLucas’s Rep. 403.

Devife of Land to the Teftator’s fccond
Son for his Life, he or his Heirs paying a

G Rent

31
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Rent thereout to the eldeft Son for his Life,
and after the Death of the fecond Son and bis
Wife, Remainder to the firft, &¢c. Son of the
fecand Son. The Wife of the {econd Son
had an Eftate for Life by Implication, by the
Opinion of Ld. C. Parker. T. 1718. Willis
and Lucas, 1 Will. Rep. 472. But this
Point was referred to the Judges of B. R.
Tbid. 4%6.

A Devife that if William the eldeft Son of
the Teftator thould .happen to die without
Ifflue, that then and not otherwife, aftef
Williaw’s Death, he devifed it over to his
Son Richard and his Heirs; held that William
took an Eftate-Fai, by Implication. - Comyns’s
Rep. 372.

Devife of a perfonal Eftate to a Daughter
by a tecond Wife, and if fhe died before
Twenty-one, or Marriage, and his Daughter
by his firft Wife fhould have one.or more
Sons, then the Teftator bequeathed his per-
fonal Eftate to fuch Sen as fhould firft attain
the Age of Twenty-one; but if ne fuch Son,
then to 7. S.-——~The Daunghter by his fecond
Wife died under Twenty-one. and unmar-
ried. ~————"The Daughter by the firft Wife
had a Son, during whofe Infancy .-a-Bill is
brought to have the Produce of the petfonal
Eftate placed out and improved: for his
Benefit. The Court declared, That all the
Intereft, Income and Profits thét had arifen,
or fhould arife from the faid Eftate, from
the Death of the Teftator’s Daughter by his
fecond Wife, ought from Time to Time to

"be
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be acdumulated, added to, and go along
with the Surpluss and that in cafe the Plain-
tiff died before Twenty-one, the Interefty
Income and Surplus, muft go and belong to
fuch Perfon and Perfons, as fhould be intitled
thereto, according to the Contingencies men-
tioned in the Teftator’s Will. 3 #ll. Rep.
306. by Way of Note.

What Circumflances are neceflary
by 32 Hen. 8. and 249 Car. 2’

/ .{«) Although
\[l) &e. “the Judges are

. ) ' " favourable in

N the Circumftances of a Will, the firft their Con-

~ that occurs is Writing, and this- the Sta- ﬁ"??’“““ of ¢
tute makes abfolutely neceffary to be done Vi that

. . , offible, the
in the Life of the Teftator, the better I pre- ?melmion of

fume, to prevent all Frauds and Difputes the Teftator
which this Manner of Conveyance will be may prevail;

liable to; but here it will be neceffary to Y&t Where the
g . Teftator
diftinguifh between the Frauds that concern p,kes the

Lands in Military Tenure, and thofe of fame Difpofi-

- Burgage-Tenure and Gavel-kind ; the former tion of his
Sort, for the Reafons before noted, were not Eftate as the

. Law would

have done, had he been filent, or where his Difpofition is made in fuch
general Terms that his Intention is altogether doubtful and uncertain,
and cannot be colle@ed from the Words of the Will; or where the Tel~
tator is eftablithing a Settlement againft the Reafon and Policy of the
Law; in thefe Cafes the Judges have thought fic to reje@® the Will.
2 New dbr. of the Law 79. ’

G2 devifiable
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devifeable until the Statute 32 Hen. 8. and.
therefore the Circumftances which it appoints
in this new Difpofition of Land muft be cb-
ferved ; but thefe are not requifite in devifing
the latter; for the People of Kent, where the
Cuftom of Gavel-kind moft prcvalls, happily
fecured their Land from any Innovation of
the Conqueror ; fo that after the Conqueft
they ftill eontinuéd Free, and not fubject
to the Feudal Duties, the Prefervation of
which hindered the Difpofition of other
Lands; therefore that People ftill continued
their old Power and Cuftom to difpofe.
of their Lands according to the natural No-
tion of Property by Will, or Alienation; fo

' that Lands of this Tenure are not fubje& to

Co. Litt. 111,

Cro.Eliz.100.

. the Circumftances required by that Statute,

becaufe they were devifeable before.
For the fame Reafons, Lands of Burgage-
Tenure might after that Statute have been

‘devifeable by Will Nuncupative; for who-

ever had the Seigniory of thefe Lands, the
Fee-fimple-feems generally to have been in
the Corporation, which rather intended the

JImprovement of Trade than the Military

Services ; and as an Encouragement to that;
the Inhabitants or Tenants of thofe Boroughs
were allowed to difpofe of thofe Lands by
Will, for Provifions for younger Sons; the

eldeft being generally fettled in his Father’s

Trade in his Life-time, and confequently
provided for.

A. declares to B. his Will was, That C.
fhould have his Lands; B. recited the Words,

and



and Revocations. g3

and afked /4. if that was his Will, who an-
fwered it was; B. wrote down the Words
without the Appointment and Confent of 4.

in his Life ; and this was adjudged a void
Devife within the Statute, becaufe it was
done without the Confent or Command of
the Devifor, but of the Party’s own Head ;
but if B. had wrote the Will, and after-
wards he had read it to 4. who had agreed,

this fubfequent Affent had made it as valid
as if it had been firft wrote by his Appoint-
ment.

If a Man exprefles in a Letter, that his ¥or gl 314,
Land after his Death fhall go after fuch a
Manner ; this has been adjudged a good
Devife.

But, befides this Clrcum{’cance of Writing,
which is called the Inception of the Will,
there are others to be confidered, wiz. the
Progreflion or Publication of it, ~and Con-
fummation by the Death of the Teftator;
and we muft carefully confider his Ability
and Intent at-every one of thefe Times.

For if 4. be feifed of ten Acres in Fee, 3 Co. 31. «. 1
and devifes all his Lands to B. and then Pl Com. 344.
purchafes Black-acre 5 this fhall not pafs by &
the Will, according to the Judgment in Bresz
and Rigdon’s Cafe, for the Statute only im-

owers Perfons having Lands to devife: But
-A. had not Black-acre at the making his Will,
and therefore not within the Statute 3 befides,
fince the Intent of the Devifor is the beft
Rule in Wills, it will be very reafonable to
somclude, that he never defigned to convey

G 3 Black-
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Pl Com. 344.
a.

Ventr. 241.

3 Co. 31. &.

Moor pl.

Cro.Eliz.100,
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Black-acre, fince he had it not in his Power
when he fettled the Difpofition of his other
Pofleflions. But if 4. by his Will had - de-
vifed the Manor of Pale or Black-acre par-
ticularly fpecified, and afterwards purchafed
it; this Devife, they fay, may carry the
purchafed Land, though the Devifor had it
not at the Time he made his Will, for there
appears to be his Intent to purchafe it for
that End ; fo if in the former Cafe he had
publithed the Will after the Purchafe, that
would carry the Land, for that a Publication
of a Will amounts in Law to a Making, and
fo is in the Nature of a new Will.

If a Man orders another to write his Will,
and to give Black-acre to F. 8. and his Heirs;
and White-acre to F. N. and his Heirs; the
‘Writer fets down the Devife to 7. §. but be-
fore the Devife to 7. N. is written the De-
vifor dies. Thefe being feveral and diftin&
Devifes, ¥. §. may claim his, becaufe it was
fully exprefled and written according to the
Intent of the Devifor; but if the Writer had
fet down a Devife in Fee, where the Devifor
only intended an Eftate for Life ; or if he had
made an Eftate upon Condition, where the
Devifor mentioned an abfolute Eftate ; thefe
are void Devifes, becaufe they are no Way
correfpandent to the Intent of the Devifor;
but if, in this laft Cafe, the Devifor upon
reading the Will had difallowed of the Con-
dition as no Part of his Will, but that it
fhould ftand good for the reft; this had
made the Eftate abfolute, according to the

ﬁ’rﬂ;
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firft Intent of the Devifor, though there had
been no Alteration in the Will during his
Life.

. A agrees with B. for the Purchafe of 1 Chan. Caf.
Copyhold Lands, which were furrendered 39-
out of Court to the Ufe of /. but before
Admittance 4 dies {eifed of other Copyhold
Land, having made his Will fubfequent to
the Contract, and thercby devifed all his
Copyhold Land to ¥.'S. And it was ruled
in Chancery, that the Copyhold agreed for,
pafled by the Will; for after Agreement the
Purchafer might in Equity recover the
Land, and oblige B. to execute a Convey-
ance; and until fuch Conveyance executed,

-the Vendor ftood feifed in Truft for the Pur-
chafer as he fhould appoint; and ‘therefore
if after Articles agreed on for a Purchafe,
‘the Purchafer devifes the Lands, and dies
before Conveyance executed, yet the Land
paffeth in Equity ; for though according to

1triét Notions of Law, the Devifor hath not

Lands within the Statute until a Conveyance
be executed, and he thereby becomes feifed
of them; yet after the Articles of Purchafe,
the Purchafer is only confidered as. Mafter of
the Land, and therefore in Equity will be
allowed to difpofe of it.

What amounts to a new Publication, and Polkxf. 548.
the Effects thereof. A new Publication of a 1 Zentr. 341.
Will is in Effe® making it a new Will; fo P4 Com. 344.
that, after fuch Publication, it has the Force 7, 104,
and Operation of a Will jult made at the ;Ro. 4r.617.
Time of fuch Publication. Therefore if a Cro.Bliz493.

G4 Man
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Man devifeth all his Lands, and afterwards

purchafes other Lands, and then new pub-

lithes his Will; this new Publication has

made it a new Will, and confequently by

the Devife of all his Lands the new pur-

chafed Lands fhall pafs; for there is no

Neceflity to make any Alteration in this Cafe

in the Will, becaufe the Words are {ufficient

upon the new Publication, to carry all the

Lands he is feifed of at the Time of the
Publication. ‘

But this muft be underftood with this Li-

mitation, that the Words of the Will at the

Time of the new Publication be praper to

cohvey, and {ufficiently denote the Perfon of

the Devifee 3 for if there be any Change be-

tween the Time of the firft making of the

Will and the new Publication ; in fuch Cafe,

the Publication will not alter the original In-

tention of the Devifor, nor the Import of

the Words of the Will, fo as to make the

Perfons named in the Will to take .in a dif-

P/. Com. 345. ferent Manner than was intended by the ori-

@. ginal Words of the Will; and therefore if a
i;‘:f:ﬂ"' Man devifes Land to ¥ § and his Heirs,

iy, 341, 2nd F. 8. dies in the Life of the Devifor, a

o new Publication will not ‘make the Heir of

7. S. take by the Will; for though the De-

vife was to 7. §. and his Heirs, and from

thence it appears to be the Intention of the

Devifor, that his Heirs fhould have the

Land, yet becaufe they were named in the

Will to take by Defcent and Limitation of

Yftate, and not as a Defignation of the Per-

- - fon
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fon that fthould take immediately, the Devife
was void, and the new Publication could not
make it good ; for the Publication makes no
Alteration in the Will, and has no other Ef-
fect than this, That if the Words be proper
to convey and defcribe the Perfon to take, it
makes that Will, though of never fo long a
Date, to be as perfetly new as if but then
made. ‘

Nor would it be any Alteration in the
Cafe, if the Teftator at t}t’le Time of the new ziﬁ,”,‘, 345
Publication had taken Notice of the Death Rigdoz.
of ¥ 8. and thereupon had faid that the Gro-Ehiz.4zz.
Heir of 7. S. fhould be his Heir, and have % 353
all the Lands which 7. §. fhould have had, if
he had furvived the Devifer; for fuch Words
being never put into Writing (which the Law
only takes Notice of ) are of no Effect.

¥. §. made his Will in Writing, and de-
vifed Lands to his Son ¥#. §. and his Heirs.
The Son died afterwards in the Life of ‘the
Teftator, after whofe Death 7. §. made a
Codicil, by which he gave Part of the Lands
devifed as aforefaid, to a Stranger, and after- 1 Zentr. 341.
wards declared by Parol, that his Grandfon S/ v.
7. §. thould have the Land which his Son ﬁ:;,:’;;. 6
7- 8. fhould have had ; ‘yet neither the Pub- ; 5., f ;’5:
lication nor the Paral Declaration would Raym. 408.
carry the Land to the Grandfon; for it is 1 Med. 267.
plain the Grandfon was not to take originally 2 AK?Z 33
by the Will ; and it is as plain that the new 3 ... 2‘15_,"_
Publication makes no Alteration in it; and
then the Parol Declaration being no Part of
the Will, cannot . change the Devife from

7 S
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. 8. the Son to ¥. §. the Grandfon; for no
Parol Declaration can carry Lands to one
Perfon, when the Words of the Will plainly
intend them to another ; but when the De-
vifor has two Sons named Fobn, a Parol
Averment will be allowed to prove which of
them he meant; for fuch Averment is con-
fiftent with the Will, and whether the Elder
or the Younger takes, it is ftill Fobn the Son
that takes, according to the Letter of the

- 'Will.

Moor 429.
3 Ro. 4br.618.
Poph. 105,

If a Man devifes certain Land, and after-
wards aliens it to a Stranger, and re-purchafes
it, and then fhews his Intention that the faid
‘Will thall ftand as his laft Will ; thisis a new
Publication, and the Land fhall pafs as if it
'had never been aliened by the Devifor; for
the'Publication made it a new Will, and the
Words of themfelves were fufficient to carry
the Land without any Addition. '

If a Man devifes the Manor of D. to 7. §.
and then makes a Feoffment to a Stranger,
but no Livery is made, and afterwards the
Teftator makes fome other Alteration in his
Will with his own Hand, as changing his
Executors, and makes other Alterations in
the Legacies given of his perfonal Eftate;
yet this feems to be no new Publication ta
pafs the Manor of D. for though the Feoffee
by Omiffion of Livery, was only Tenant at
Will, fo that the Devifor had ftill Power to
convey ; yet the Feoffment without Livery
was a Revocation of the Will; and the
making of a new Executor, and the giving

Legacies
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Legacies out of the perfonal Eftate, having
no Relation to the Land, was no new Pub-
lication to pafs the Land which was re-
voked by the Feoffment. .Qu;ere

But if a Man devifes all his Lands in D. Mar 404.
and afterwards purchafes more Lands in D. Cro.Eliz493.
and % §. defires to purchafe from him the %f:égf;g's
Lands which he bought laft; but the Devifar parrycon.
refufes, and fays, it thall go to the Execu- |
tors, who were likewife the Devifees ; and
afterwards he annexes a Codjcil to his Will,
by which he makes a further Difpofition of
his perfanal Eftate, and then dies; thisis a
fuficicnt Re-publication of his Will to pafs
the new purchafed Lands, for the original
Words of the Will were fufficient to carry
the new purchafed Land; the Annexing the
Codicil fufficiently declared the Teftator’s
Intention that it fhould ftand in its full
Extent,

The Statute 32 Hen. 8. which firft intro-
duced this Difpofition of Land by Will, did
not tie a Man down to the Ceremonies of the
Civil Law, which in Civil Teftaments re-
quxred feven Witneffes ; but on that Statute,
if it was written by the Devifor himfelf, or
by any other by his Direétion, it was agreed
a good Will within the Act. The Legifla-
tors in this might probably have followed
the Reformation made in the ancient Civil
Law by the dutbenticks, by which a Father’s
Teftament amongft his Children was allowed
to be good, if it was written either by his
ewn Hand, or by any gther by his Direction

4 or
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or Command ; but this Liberty was found
inconvenient on this Account, that it fre-
quently encouraged forged Wills, and Sub-
ornation of Witnefles to prove them; which
Mifchiefs to prevent, the Statute of Frauds
and Perjuries has declared, that all Devifes
of Lands and Tenements thall be in Writing,
and figned by the Party devifing, or fome
other in his Prefence, and by his Direction,
and fubfcribed in his Prefence by three or
four Witnefles, or elfe fhall be void.

And that no fuch Devife in Writing fhall
be revocable, otherwife than by Writing, or
by Burning, Tearing or Cancelling the fame
by the Teftator, or in his Prefence, or by his
Confent.
~ Upon this Statute it has been ruled in
Equity, that a Will of Lands attefted by
three Witnefles, who fubfcribed their Names
at the Requeft of the Teftator, though at fe-
veral Times, is a good Will, though the
Witnefles were never once prefent together.

7-§. made his Will, and wrote it with his
own Hand, and begun it thus; [ J. S. make
this my laft Will and Teftament ; but did not
fubferibe his Name; yet this was adjudged
a good Will, and fufficient Signing by the
Teftator within the Statute to pafs Lands, it
being fubfcribed by three Witnefles in the
Prefence of the Teftator; for his Name be-
ing written in the Will, it muft be a fuffi-
cient Signing within the Statute, fince the
Statute has not appropriated any particular
Place in the Will, either Top, Bottem er

: Margin,
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Margin, for that Purpofe; and therefore ne-
ceflarily the Teftator is at Liberty to put it
where he pleafes.

If the Devifor only put his Seal to the 3 Lew. 1.
Will without figning it, this feems to be a t Séew. 69.
{ufficient Signing it within the Statute ; be-
caufe Signing is no more than a Mark to di-
ftinguith a Man’s A&, and Sealing is a fuf-
ficient Mark to know it to be his Will.

If a Man makes his Will, and figns it as 1Skw.8g9,90
the Statute diretts, but the three Witnefies E“.”‘f"“ ve
{ubfcribe their Names to it in a Room ad- é::,;_'?g 81
joining to that where_the Teftator lay, but ; id. 260.
out of his Sight, fo as he could not fee them $.C.
fubfcribe their Names ; this is no good Will
within the Statute to pafs Lands, becaufe the
Witneffes did not fubfcribe their Names in
the Teftator’s Prefence, as the Statute “ex-
prefly directs. y

A. makes his Will, and two Witnefles fub-
fcribe their Names to it in his Prefence 3 af-
terwards he makes a Codicil, and by. that 155w.68,28.
confirms the Will in what is not altered, and ¢ vé Libs.
makes a Difpofition different in fome Parti- Carth. 35
culars from the Will, and one of the Wit-
neflfes to the Will fubfcribes the Codicil with
a third Perfon; yet this is no good Will !
within the Statute, becaufe not fubfcribed by
three Witnefles, for the third Witnefs that
fubfcribed the Codicil is no Witnefs to the
Will, nor can he prove it; and the three
Witneflfes muft fo fubfcribe, to be able to
prove the Whole, which the third cannot do
in this Cafe, becaufe he is not Witnefs to the
Will.

Money
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Money cavenanted to be laid out in Land
thall defcend as Land ; but he that is inti-
tled to the Fee when purchafed, may difpofe
of this Money by a Will, though not attefted
by three Witnefles. 2 #7ill. Rep. 171.

Truft of Lands limited to 4. and his
Heirs and Affigns, or to {uch as he or they
thall appoint; Ceffui que Truff devifes thefe
Lands by a Will attefted by two Witnefles,
the Will is void, and will not operate as an
Appointment. Ibid. 2 58.

A Will made beyond Sea of Lands in
England; mufk be attelted by three Witneffes.
Ibid. 293. '

A younger Brother beyond Sea having con-
tratted to buy a real Eftate of his Elder
Brother, makes his Will, charging the Eftate
with great Legacies; but the Will was at-
tefted by only rwo Witnefles ; he dies with.
out Iffue, and makes his elder Brother, who
is his Heir, Executor. The Heir may re-
tain out of the Affets the Purchafe-Money,
though intitled to take the Land again as
Heir. 1%id. 29.

- Lands purchafed after a Will were decreed
to pafs purfuant to the Will. ¥ide Gilb. Rep.
in Eq.11. Lucas’s Rep. g6. '

Copyhold furrendered to the Ufe of a Will
fhal pafs by a Will attefted by one or two
Witnefles only, it pafling by the Surrender.
2 Will. Rep. 258.—~But a Truft or Equity of
Redemption of Copyhold cannot pafs by
fuch Will. 7.

A Will
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A Will or Writing revoking a former Will
muft be fubfcribed by three Witnefles, but
this need not be in the Prefence of the Tefta-
tor.” 1 Will. 343. But in a Will devifing

Land the three Witnefles muft fubfcribe in -

the Prefence of the Teftator. Ibid.

Teftatrix figned and publilbed her Will
before two Witnefles, and next Day produ-
ced the Will to a third Witnefs, and declared
it to be her Will, but did not fay her Name
at the Bottom was of her own Hand-writing,
nor figned it over again; but the Caufe was
ordered to ftand over. Vide Barnardifien’s
Rep. in Chan. 455. '

A Witnefs to prove a Will of Lands ought
to prove that the Will was executed in his
‘Prefence, and alfo in the Prefence of the
other two Witnefles, and that they all {ub-
fcribed in the Prefence of the Teftator.
1 Will. 741,

Money agreed to be laid out and fettled
as Land may, if the Teftator defcribes it as
perfonal Eftate, pafs by a Will not attefted
by three Witneffes. 3 #7ill. 221

When aTeftator owns his Hand before the
three Witneffes, who fubfcribe in his Prefence,
the Will is good, though all of th-n did not
fee Teftator fign the Will.  Jbid. 244.

Repubhcauon of a Will of Lands muft be
before three Witnefles, AL S. Notes.

Teftator fays, My Will in the Hands of
A. fhall ftand ; this amounts to-a good Re-
publication. 2 Show. 438.

New

95
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New Publication of a Will is favoured ifi
Equity; and flender Evidence will ferve.
Vern. 330. : ,

A. makes his Will; figns it, and declares
it in the Prefence of three Witneffes; and
then makes a Feoffment in Fee, or does other
A& which amounts to a Revocation, and
then new publifhes his Will in the Prefence
of one or two Witnefles ; this may be good:
Quere Skin. 227.

A Republication will pafs Lands purcha:
fed after the Will made, and before Repub-
lication. 1 Salk. 238. But fince the Statute
this muft be in Writing ; vide 2 Mod. Ca. ik
Law and Eq. 48, and muft have all neceflary
Incidents; wvide Gilb. 229.—Since the Statute
of Frauds the fame Forms are neceffary for
the Republithing a Will, as to the firft Ma-
king. 10 Mod. ¢8.

Making a Codicil of perfonal Eftate, and
annexing it to the Will, cannot amount to a
Republication of the Will.  2.7ern. 722.

A Will revoked may be fet on foot again
firft, By a Codicil annexed thereunto; 2dly,
By adding any thing to the Will, or making
a new Executor; 3dly, By exprefs Speech
or Word that it thould ftand or be his Will,
Went. Qffice of an Exec. 24.

o
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Of Revocations.

ILLS and Teftaments being the laft
Declaration of a Teftator’s Mind in
the Difpofition of his Eftate, it follows, that
they are unftable and ambulatory until the
Death of the Teftator 3 and fince the laft
Declaration takes Place, and is admitted to
be the Will of the Teftator, it muft necefla~
rily be a Countermand and Revocation of all,
or fo much of the former Wills, as are in-
confiftent with, or contrary to, this laft De-
claration of the Teftator’s Mind. Now here
we muft enquire what Aéts of the Teftator
will amount to a Countermand or Revocation
of a Will; and this either before or fince the
Statite of Frauds and Perjuries. |
Before the Statute of Frauds and Perjuries, | g7, 4.
a Will. might have been revoked by Parol, 614.
though never reduced into Writing ; becaufe Dyer 310.6.
Words deliberately fpoken by the Teftator, €074 497:
were looked upon to be as full a Declaration
of his Mind, as if they were written by him-
felf, or any other by his Direction; and
therefore, where a Man revoked his Will by
Parol in the Prefence of three Witneffes, re-
quiring them to take Notice of that his pre-
fent Revocation; and further declured, that
he would alter it when he came. to D. but
before he got thither he was murdeped 5 yet
H the
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the Will was allowed to be revoked by thefe
Words, though never put in Writing,

But Words in the future Senfe are not fuf-
ficient to revoke a Will, as if the Teftator
fays, that he has made his Will, but that it
fhall not ftand, or he will alter his Will,
thefe amount to no Revocation, for here is
only a Declaration of what the Teftator in-
tends to do, but no A& done; and this is fo
far from being a Revocation, that without
any further A¢t purfuant to thofe Intentions,
the Prefumption feems rather to be, that he
has altered them, and confequently the Will
ought to ftand as if he had never fpoken
fuch Words.

So it is if a Man devifes Land to % S.
and afterwards fays he will make a Feoff-
ment of it to another; this without any fur-
ther A& is no Revocation, for the former
Reafon ; nor would it alter the Cafe, if the
Teftator, after the making fuch Will, had
covenanted with another to make a Feoff-
ment ; for the Covenant is but a more fo-
lemn Declaration of his Mind, but a bare
Declaration of a Man’s Intentions to revoke
a Will, will never be allowed a Counter-
mand of a folemn A& ; por will a Court of
Equity interpofe in fuch a Cafe, unlefs the
Perfon lay under {fome Difability or Impedi-
ment which hindered him from executing
his Intentions,

But if the Teftator, purfuant to fuch Co-
venant, had made a Charter of Feoffment
with a Letter of Attdrney to make Livery ;

bug
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but for want of the Execution thereof no-
thing paffes by the Livery, yet this is a
Revocation of the Will ; for here is a prefent
Intention of the Teftator declared by a
folemn A&, and it fails in fome Circum-
ftances.

So if a Man devifes Land to 7.'S. and af- ; g, 5,.615.
‘terwards bargains and fells it to another;
though this be not inrolled within fix Months
according to the Statute, and confequently
nothing can pafs to the Bargainee, yet this
is a Revocation of the Will; becaufe here is
a folemn Aé done, which plainly thews the
Intention of the Teftator to countermand the
Will.

If a Mandevifes his Land, and then makes Dyer 143. 8.
a Feoffment of the fame Land, and after- 1Ro.46r.616.
wards re-purchafes it, yet the Will ftands re-
voked by the Feoffment, and the Re-pur-
chafe is no Declaration of the Teftator’s Mind
to fet it on foot again.

So if the Feoffment had been to the Ufe of
himfelf in Fee, this had been a Revocation
of the Will, though the Feoffment had only
left him in his old Eftate; for this is fill in
the Nature of a new Purchafe, becaufe by
the Feoffment the whole Eftate was out of
him, and the Statute of 247 Hen. 8. returns to
him the Pofleffion, which is by that A& to
follow the Ufe.

A. makes his Will in Writing, and devifes Mo 780.
his Land to %.S. and afterwards makes a1 Ro. 4br.
Feoffment to the Ufe of his laft Will; this6'éé 667‘
was adjudged a Countermand of his Will ;3 =% = 99"

Hoe yet
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yet the countermanded Will was allowed
fufficient to declare the Ufes of the Feoff-
ment; for the Feoffment being the fubfe-
quent and laft Conveyance, muft take place,
and fo far revoked the Will, as that the
Land cannot pafs thereby; but the Will ftill
continues good to direct the Ufes of the
Feoffment, for the Teftator flill fuppofes it
for that Purpofe in Being, becaufe he refers
to it for that End,

If 2 Man devifes Land to another, and af:
ter devifes it to a Corporation, though this
laft Devife is void, becaufe exprefly forbid
by the Stat. 32 Hen 8. as Mortmain; yet it
1s 2 Revocation of the firft Devife; for here
is'a plain Declaration of the Tef’cator’s‘ In-
tent, that the firft Devifee fhall not have the

Liand, though this laft Difpofition cannot
take Effe@. 4. by Will devifed his Lands

to 7. 8. and afterwards made another Will ;
but the Jury found he did not devife any
Lands thereby; and this was allowed no Re-

vocation of the former Will as to the Land

devifed ; for fince there is no Land devifed
in the fecond Will, it may be confiftent with
the firft Will; and where the laft A& of the
Teftator is not contrary to the former, and
both may take Effect, there can be no Rea-
fon to conftrue one to be a Countermand to
the qther.

“If a’Man devifes three Manors to ¥. S.
-and afterwards fays, the Devifee fhall not
have'the'Manor of D. which is one of the
Marnors; yet this is no Revocation of thfl:

Wil
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Will as to the other two Manors, it not ap-
pearing that the Teftator changed his Will
as to the other twa Manors, and confequently
the Will as to thefe two muft ftand good.

If the Devife had been of the Manor of D. Gro.Car. 23.
to 7. §. and his Heirs, and after the making g”d{f’”ﬁ” .
fuch Will the Teftator had made a Leafe of ¢ ¢, 1g5.
that Manor for Years to another; this had Barker v. ook
been no Revocation of the Inheritance, but & a/.
of the Land only for the Term; for there 1Ro. Abr 616,
can be no Revocation further than it appears ¢ MIPZ‘ :9 .
the Teftator had altered his Mind ; and the ’
making of a Leale to another is no indica-
tion of his Intention to alter his former Dif-
pofition but for the Term, becaufe the Dif-
pofition by the Will, and the Creation of the
Leafe being made to different Perfons, may
both take Effett and ftand together.

So if a Man devifes Lands to ¥.S. and his Cro-Fliz7z1.
Heirs, and afterwards by another Will de- ””u;;‘{”v
vifes the fame Land to another for Life, pay- ; r,. 4,.616.
ing an annual Rent to 7 §. and his Heirs
this is only a Revocation pro fanto, for there
muft be an exprefs Revocation in Words to
countermand the Will, or the fubfequent Act
muft be inconfiftent with and manifeftly con-
trary to the former Will; but in thefe Cafes
both are confiftent, for. j‘ S. may have the
Inheritance, and the other Devifee an Eftate
for Life in the Lands.

But if the Devife had been to 7. & in Fee, Cro.7ac. 49.
and afterwards the Teftator makes a Leafe /",’,:” v But
for Years to . §. to commence after his g,z 53
Death, and delivers the Deed to a Stranger, ‘

H 3 10
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to the Ufe of ¥.S. but the Stranger did not
deliver it to 7. §. till after the Death of the
Devifor, and then he never agreed to it, but
claimed by the Devife; yet this was a fuffi-
cient Revocation, becaufe the Devife in Fee
and Leafe for Years being made to the fame
Perfon, and to commence at the fame Time,
cannot poflibly fubfift together; for if the
Devife be {till good, the Term cannot con-
tinue, but muft merge in the Inheritance,
and where both are inconfiftent, the laft A&
muft neceffarily countermand the former and
take place; yet even in this Cafe, if the
Leafe had been made to the Devifee to com-
mence prefently, or at a Day to commence
in the Life of the Teftator, it might have
determined in his Life-time, and fo be con-
fiftent with the WillL

Qu. How it would bave been in cafe of a
long Term ?

If a Feme Sole makes her Will, and de-
vifes her Land to 7. §. and afterwards mar-
ries him, and then dies, yet 7. §. takes no-
thing by the Will, becaufe the Marriage was
a Revocation of it; for as the Law will not
allow a Woman under a Coverture to make
a Will, left the thould be influenced by her
Hufband in the Difpofition ‘of her Eftate, fo
for the fame Reafon Wills made by a Feme
Sole are countermanded by her Marriage,
left fhe fhould be influenced by her Hufbard
after the Coverture to revoke or let it ftand,
as it beft anfwered his Intereft; and if he
found it was his Intereft to keep it on foot,

then
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then it is prefumptive he would not fuffer
her to. revoke it, which is contrary to the
Nature of Wills, which are ambulatory till
the Death of the Teftator.

Now the Statute of Frauds and Perjuries
has altered the Law in many of the before-
mentioned Circumftances; for whereas it ap-
pears, that after the 32 Hen. 8. Devifes of
Land in Writing might have been counter-
manded by Parol, which was a great Encou-
ragement to Perjury and Subornation of
‘Witneffes ; this Statute enats, that no fuch
Devife in Writing fhall be revocable, other-
wife than by Writing, or by Burning, Tear-
ing or Cancelling the fame by the Teftator,
or in his Prefence, and by his Confent.

A. devifed his Lands according to this Sta-
tute to 7. §. and then publithed another Will
in the Prefeace of three Witnefles as his laft
Will, revoking all former Wills; this laft
Will too gave the Land to 7. §. but the
Witneffes fubfcribed their Names thereto in
a Room adjoining to that where the Teftator
was, {o that he could not fee them do it;
and this laft Will was a void Will within the
Statute, becaufe the Witnefles did not fub-
{cribe their Names in Prefence of the Tefta-
tor, as the Statute direts; nor was it a good
Revocation in Writing, becaufe there was
nothing in it inconfiftent with the firft De-
vife of the Land to 7. §. or that any ways
contradi¢ted her formier Intention of giving
the Land to 7. §.

[y

H4. If

103

29Car.2. ¢.3.

2 Shoav. 8g.
Idieftone v. -
Speake.



104

3 Lew. 108,

Difter v.
Difter.

Law of Devifes

If a Man devifes his Land in Fee, and af-
ter the making his Will, by Bargain and
Sale makes a Tenant to the Precipe, and
fuffers a common Recovery to the Ufe of
himfelf in Fee; this has been adjudged a
Revocation of the Will, fince the Statute of
Frauds and Perjuries.

If a Leafe for twenty Years be bequeathed
to 7. S. and after the Teftator makes a Leafe
for fifteen Years, this is no Revocation ; but
if the Teftator after his Will made takes a
new Leafe for a longer Term, fo as the for-
mer Leafe is furrendered in Faét, orin Law,
this is a Revocation, or at leaft an Adnulla-
tion, for this is another Leafe, and not that
which he had at the making of the Will.
Wentw. Office of Exec. 22..

If a Man feifed of Land in Fee, thereof
infeoffs a Stranger unto the Intent to perform
his Will, and afterwards .the Feoffor makes
his Will, and devifes. the fame Lands to a
Stranger in Fee; in this Cafe the Feoffor
may alter his Will by a latter Will, becaufe
that in this Cafe the Devifee fhall not have
the Land, but by Force of the Will, and that
cannot take Effet but after the Death of the
Devifor. The fame Law is of Land, Tene-
ments, Rent, Common, &e. dev1feable by
Cuftom ufed in fome Places; and alfo the
fame Law is of other Chattels real and per-
fonal devifed, mzzmm mutandis, e, M. S.
Notes.

An Eftate in Land was devifed by Will in
Writing, afterwards the Teftator made a ver-

" bal



and Revocations.

bal Will to revoke it; this is no Revocation.
Toth. 286.

A Will was duly made and figned by the
Teftator, and a Revocation was wrote on the
fame Paper, but not figned by the Teftator;
this is not 2 Revocation within the Statute of
Frauds. 3 Lev. 86.

A Revocation muft be in Writing, operating
as a Will, or by a Writing by which the Te-
ftator declares his Intention to revoke the
firlt Will. 3 Salk. 396.

A fubfequent Devnfe to a Perfon incapable
of taking is a Revocation of a precedent
Devife to a Perfon capable. 10.M0d. 233.

The Teftator a little before his Death fent
for hisWill out of his Scrutore, and in the Pre-
fence of feveral Perfons cancelled it, and faid,
I cancel my Will, and defired them to bear
Witnefs of jt; and the next Day told his
Phyfician he was hot in his Body, but eafy
at his Heart ; and this was logked upon as a
{ufficient Cancelling the other Duplicate that
he had not by him. Vide Comyns’s Rep. 453.

If one makes his Will, and afterwards be-
comes Lunatick, whether this Lunacy is a
Revocation of a Will made while compos men-
tis? Charlton J. doubted, but the Reporter
{ays, without Doubt Lunacy is not a Revo-
cation. Vern. 106.

After a Devife in Fee the Teftator mort-
gaged the fame for 200/ to be repaid at
three Years End, but within the three Years
he fell fick, and declared he would not alter

his
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his faid Will; this is a Revocation. Chan.
Rep. 153.

The Statute of Frauds has »os taken away
Revocations of laft Wills by Aéts in Law,
as if the Teftator fhould afterwards make a
Feoffment contrary to the Will, or any other
A& inconfiftent with it; but fuch Revoca-
tions remain as they were before the making

- of this Statute. Vide Carth. 81.

Grant of Reverfion without Attornment is
a Revocation, though the Land did not pafs
by the Grant for want of Attornment. #entw.
Office of Excc. 22.

A Mortgdge was made after a voluntary
Settlement, with a Power of Revocation, and
a Will in Confirmation of fuch Settlement;
the Mortgage is a Revocation pro tanto only.
Vern. 9.

7. S. devifed his Eftate to four in Truft,
and afterwards by a Codicil revoked the Part
of his Will, whereby he made two of the
four Truftees, and named two others in their
Room; this is no Revocation of the other
Difpofitions in his Will. 2 Mod. Ca. in Law
and Eq. 68. '

Tenant in Tail Male, Remainder to him-
felf in Fee, devifes his Lands to 7. . and
after fuffers a Recovery to the Ufe of him-
felf in Fee, and dies without Iffue Male; this
is a Revocation of the Will. 3%ill. Rep. 163.

7. 8. feifed of a Leafe for Lives, devifes it,
and afterwards renews ; the Renewal is a Re-
vocation of the Will. 744, 166.

A
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A. devifes his real and perfonal Eftate to
Truftees, their Heirs and Executors, in Truft
to pay 15/. per Ann. to Plintiffs his two
Sifters for their Lives, and after feveral Le-
gacies the Surplus in Truft for the Diffenting
Minifters at Reading, &c. and gives g3oo0l.
Legacies to his Truftees. Afterwards the
Teftator, by two Deeds of a fubfequent
Date, conveys all his real Eftate, and makes
a Gift of his perfonal Eftate to the Ufe of
the fame Truftees and their Heirs, (9¢. Pro-
vifo both Deeds to be void, on his Tender of
ten Shillings to them. There was alfo a
Provifo in the Will, that if the Sifters dif-
puted the Will, they fhould forfeit their An-
nuities. Teftator after he had executed the
Deeds ftill kept the fame in his own Cuftody :
The Truftees refufe paying the Sifters their
Annuities, who thereupon bring their Bill,
infifting that the Deed had revoked the Will,
and that there was a refulting Truft for them,
as Heirs at Law; or at leaft that they-(the
Sifters) were intitled to their 157 per Ann.
Annuities. — The Defendant infifted on the
Plaintiffs having forfeited their Annuities;
decreed that the Annuities fhould be paid to
the two Sifters the Plaintiffs, but the Sus-
plus to go to the Diffenting Minifters.~——
The Deeds being only intended by Way of
Truft, it was more reafonable to eftablifh it
on the Foot of the Will. 3 #7ill. 344.

4. and B. Tenants in Common in Fee, af-
terwards 4. and B. made Partition by Deed
and Finey declaring the Ufe as to one Moietyt'_

0
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of the Lands in Severalty to 4. in Fee, and
the other to B. in Fee. Ld. Chanc. King
and the Judges of B. R. held that the Will-
of 4. was not revoked by the Deed and
Fine, but that his Share of the Lands paffed
by the faid Will. 3 #7ll. Rep. 169.

A devifes Land . and levies a Fine, and
the Caption and Deed of Ufes are before the
Will, but the Writ of Covenant is returnable
after the Will; this feems a Revocation,
becaufe a Fine operates as fuch from the Re-
turn of the Writ of Covenant, and not from
the Caption. Vide 3 Will. Rep. 170. by Way
of Note.

One feifed of a Leafe for Lives devifes it,
and afterwards renews; the Renewal is a
Revocation of the Will. 3 #ill. Rep. 166..

One makes Duplicates of his Will, and
having one only in his Cuftody, cancels it
with Tntention to deftroy: his Will ; this is a
good Revocation of the whole Will. 1 will.
Rep. 346.

A Man devifes Lands to his Sifter in Fee.
— After this he makes a Marriage Settle--
ment, and limits the Eftate in ftrict Settle-
ment, though here the Remainder is limited
to his own right Heirs, yet the Settlement
fhall be a Revocation of the whole Devife to
his Sifter. Bernard. 191.

One mortgages by Deed and Fine, this
is only a Revocation pro tante. 2 Will. Rep.

4
33,Lands devifed to one in Fee, and after-
wards mortgaged to the. fame Perfon, is a

Revo-
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Revocation ; but if mortgaged to a Stranger,
it is only a Revocation pro fanto, or quoad
the Mortgage. Prec’ in Chan’ 516.

A. hath two Daughters B. and C. and de-
vifes one Moiety of his real and perfonal
Eftate to B. and the -other Moiety of both
to C. and after in Confideration of Marriage
covenants to fettle-a Moiety of his real
Eftate on the Hufband of B. He fhall have
one Moiety by the Settlement, and the Wife
the Moiety of the other Moiety by the Will.
2 Will. Rep. 332.

One devifes to his Wife fix Houfes, and
the reft of his real Eftate to his two Daugh-
ters in Fee, but afterwards, on the Marriage
of his eldeft Daughter, he covenants to fettle
one Moiety on her and her Hufband ; the
Devife of the fix Houfes fhall be good, and
fubfift out of the remaining Moiety. 2 Will.

Rep. 333

of
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Of woid Deviles.

THE laft Thing to be treated of in this
Place is, what the Law rejeéts as void
Devifes; for the Judges are very favourable
in the Conftrution of Wills, that if poflible
the Intention of the Teftator may prevail ;
yet where the Teftator makes the fame Dif-
pofition of his Eftate as the Law would have
done,- had he been filent ; or where his Dif-
pofition is made in fuch general Terms, that
his Intention is altogether doubtful and un-
certain, and cannot be colle€ted from the
Words of the Will; or Laftly, where the
Teftator is eftablifhiug a Settlement againft
the Reafon and Policy of Common Law ; in
thefe Cafes the Judges have thought fit to
reject the Will,

The firft Rule then to be obferved is this,
That where the Teftator by his Will made
no other Difpofition of his Eftate than the
Law itfelf would have done, were he filent
there fuch a Will is ufelefs, and fhall be re-
je¢ted ; and therefore if a Devife be made to

' %. 8. and his Heirs, who is Heir at Law to

the Devifor; this is a veoid Devife, and the
Heir fhall take by Defcent as his better Title;
for the Defcent ftrengthens his Title, by
taking away the Entry of fuch as may poffi-
bly have Right to the Eftate; whereas if he
claims by Devife, he is in by Purchafe.

Se
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So if a Man devifes Land to his Wife for z Leon. 1o1.
Life, Remainder to ¥ S. who is Heir at B“R/P”j: C;%
Law in Fee, this is no good Devife to 7. §- p, iy v,
becaufe after the Determination of the parti- Homes.
cular Eftate, the Reverfion would have gone, Heé. 30.
without further Difpofition, in the fame
Manner, to the Heir at Law, as is now li-
mited by the Will.

A. feifed of Lands on the Part of his Mo- 3 Zew. 127,
ther, devifes them to his Executors for fix- 406.
teen Years for Payment of his Debts, and f‘gg" v.Row.
afterwards devifes them to his Heir at Law §, 1'242242'

. . . tyle 148.
ex parte materna this is a void Devife to the
Heir at Law ; for though it was argued to
fupport the Devife, that if it obtained, the
Heir of the Part of the Father might in the
End inherit, which he could never do, if
the Devife be rejeCted ; yet they adjudged
the Devife to be void, becaufe there is no
Alteration made in the Tenure of the Eftate,
nor is the Quality of the Eftate any way
altered ; but whether the Devifee takes either
by Defcent or by the Will, it is a Fee-fim-
ple, and it were but an aiZum agere to make
him take by the Will.

But where another Eftate is created by g, 29, 30.
the Will, than would defcend to the Heir at Cowder v.
Law, or where the Quality of the Eftate is Clarke.
altered by the Devife; there the Difpofition g’;; 86;"
of the Will fhall prevail, though it be made | g, 4ir 6 o.
to the Heir at Law.

Thus where a Man, having Iflue a Son
and Daughter, devifed that his Lands fhould
defcend to his Son, and if he died without

Iflue
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Iffue of his Body, then the Land to go over,
&c. the Son by this Will took an Eftate-
Tail, though Heir at Law to the Devifor,
becaufe hiere is an Eftate-Tail created by the
Will; whereas a Fee-fimple would have
defcended, and the Heir muft claim under
the Will, or the Remaindef would: be veid.

So where a Man has Iffue only two Daugh-
ters, and devifes his Land to them and their
Heirs, this is a Devife to the Heir at Law,
and yet good, becaufe the Devife makes
them Jointenants, in which the Survivorfhip
takes Place; whereas had they taken by
Defcent, they had been Co-partners; and
therefore the Will altering the Quality of the
Eﬂ:ate, ‘ought to prevail.

A. deV:fes his Land to B. for Life, Re-
mainder to C. in Tail, the Remainder to the
next Heir Male of the Devifor and the Heirs
Male of his Body, and B. and C. died with-
out Iffte; the next Heir of the Devifor was
a Daughter, and fhe was adjudged to have
the Land by Way of Reverfion and Defcent ;
and though fhe have a Son afterwards, he
fhall not take the Land from her.

Secondly, Devifes are void and rejetted,
where the Words of the Will are {o general
and uncertain, that the Teftator’s Meaning
cannot be colleéted from them; and there-
fore where a Man by Will gave all to his
Mother, the general Words did carry no
Lands to his Mother; for fince the Heir at
Law has a plain and uncontroverted Title,
unlefs the Anceftor difinherits him, it were

fevere
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fevere and unreafonable to fet him afide; un-
lefs fuch Intention of the Teftator i§ evident
from the Will ; for that were to fet up and
prefer a dark and at beft but a doubtful Ti-
tle to a clear and certain one.

So where there are two or more Devifees 1 Bulflr. 615
in the Will, and the Words are fo general 62}163-
and uncertain, that one may come under f g:xf: 4815
Defcription as well as the other; there the )
Devife fhall be rejefted as too uncertain and
void ; and upon this the Cafe of #od and
Ingerfole feems chiefly to turn; for there a
Man having Lands in three feveral Counties,
devifed the Lands of a County to each of his
Sons, and that if one of his S};ns thould die,
that then the one of them fhould be Heir
unto the others; the eldeft Son firft died s
and the Court adjudged his Part to defcend
to his Son, becaufe it did not appear from
the Words of the Will, which of the two
Survivors fhould be his Heir ; and therefore
for the Uncertainty the Words were rejeted.

A. having Iffue two Sons and two Daugh+ Cro.Eliz.n42.
ters; devifed his Land to his Wife for Life; Taylor v.Sayer.
and after her Death to his Iffue; this was 1 Zener. 229.
held a void Devife, becaufe it was uncertain
what Iflue he meant, whether one of his
Sons or one of his Daughters; and all his
Children could not take becaufe the Devife
was to the Iffue in the fingular Number.

If a Man has Iffue two Sons, and devifes ; C.. 68. &.
his Land to his Son, without fpecifying
which he means; this too is void for the
Uncettainty ; for to conftrue it a Devife fo

1 the



114

5 Co. 68.5.
Hob. 32.

Law of Devijes

the eldeft, is to make it an impertinent De-
vife, that being no more than affum ageres
and to conftrue it a Devife to the younger
Son, feems ftill more unreafonable, becaufe
that is to difinherit the Heir at Law, with-
out any apparent Intention of the Teftator to
warrant it, and to fet up a doubtful Title
in Deftruction of a clear one.

So if a Man has Iffue two Sens named
Fobn, and devifes his Land to his Son Fobn,
this is a void Devife for the Uncertainty,
unlefs_one of them can prove that the Tefta-
tor mentioned Fobn his younger Son, or that
the Teftator believed that his eldeft Son Fobn
being beyond Sea was dead ; for thefe Cir-
cumftances clear up the Intention of the
Teftator, and therefore fuch Averment was
admitted, becaufe it is confiftent with the
Will, and the Conftruction and Judgment
thereon muft ftill be genuine, becaufe taken
from the Words of the Will.

A Man had Iffue a Son and a Daughter,
the Daughter was married, and had Iffue
two Daughters, the Father devifed that all
his Lands fhould defcend to his Son, pro-
vided that if his Son died without Iffue of
his Body, then the Land to go to the right
Heirs of his Name and Pofterity for ever;
the Son died without Iflue, and upon Eje&-
ment between the Brother of the Devifor
and the Daughters, this was adjudged a
void Devife, becaufe neither could claim
under the Defcription of the Will; not the
Brother, becaufe, though he was of his

Name,
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Name, yet he was not his Heir ; and though
the Daughters were his Heirs, yet they were
not of his Name, and fo not within the
Words of the Will, and confequently the
Limitation void for Uncertainty.

11§

A. fold Land to B. but, before Convey- z Leon. 120
ance executed, B. fold the fame Land to C Ztorpe v.

arxd then 4. conveyed to C. and C. being thus
feifed devifed the Land to his younger Son
in thefe Words, 7 bequeath to R. my Son, all
the Land which I have purchafed of B.
whereas in Strictnefs of Law he purchafed
from A. who conveyed to him ;3 yet this was
allowed to be a fufficient Defcription of the
Land, and confequently a good Devife of it,
becaufe the Purchafe was really made from
B. the Money being paid to him.
. A feifed of Land in Fee, devifes that B.
and his Heirs fhall ftand feifed of it to the
Ufe of 7 S. and his Heirs; though B. be
not feifed of the Lands, but a perfect Stranger
to it; yet this amounts to a good Devife to
7 S. becaufe it plainly appears, that the
Intention of the Devifor was that 7. §. thould
have the Ufe of the Land; and the Poffef-
fion muft neceflarily follow it.

If a Man devifes to Twenty of the pooreft
of his Kindred, this is void for the Uncer-
tainty whom the Court will adjudge the
pooreft. '

Thirdly, Devifes, as well as other Settle-
ments, which tend to introduce Perpetuity,
are void ; for Wills, though favourably ex-
pounded, are yet to !Ise conftrued according

2 te
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to the common Rules of the Courts of Law
and Equity : Hence therefore it is, that a
Devife to-¥#. §. and his Heirs, the Remain-
der to ¥.D. and his Heirs, is void ; for that
the Law in po cafe will allow a Limitation
of a Fee-fimple upon a Fee-fimple ; becaufe
by a Devife to 7. S. and his Heirs, the De-
vifor hath transferred the whole Eftate to
him, and then the Limitation over muft be
impertinent and void, when the Devifor had
before given the whole Eftate’; nor can his
Devife be good by Way of future Intereft or
a Remainder to veft upon a Contingency,
becaufe no Man can fay when the Heirs of
7. S. will fail ; and to allow the Remainder
to 7. D. to be good upon fuch a diftant Con-
tingency, is to perpetuate the Eftate in the
Family of 7. S. to preferve a2 Remainder or
Intereft in 7. D. which probably may never.

veft.
3 Chanc Cafes - But though the Law will not allow a pre-
35- fent Remainder to be limited upon a Fee,

g'r';%f,z;ig(; yet a future contingent, Eftate may be limited

upon a Fee, where the Contingency upon
which it is to veft, is to happen in a fhort
Time ; and therefore if a Devife be made to
%. 8. and his Heirs, and if he die without
Iffue, living ¥. D. then to 7. .D. and his
Heirs; there nothing -vefts immediately in
#. D. becaufe the whole Eftate is transferred
to 7. §. yet the Limitation is good by Way
of executory Intereft or Devife; becaufe it is
to veft on a Contingency which is to happen
on a Life in Being, therefore out of the In-

: S convenience
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convenience or Danger of a Perpetuity, be-
caufe 7. §. is only tied up from Alienating
but for Life, and his Heirs are at Liberty
to difpofe of it after the Death of 7. D.
And to this Purpofe is the Cafe of Hind 3 Leon. 64.
and Lyon, where a Man devifed his whole
Manor to his Wife until his Sen and Heir
came to the Age of twenty-four Years, and
at that Age gave his Wife one Part, and his.
Son the Refidue ; and if his Sen do die be-
fore the Age of Twenty-four without Heir
of his Body, that then the Land fhould re-
main to ¥ S. this was held a good future
contingent Remainder to 7. §. upon the Fee-
fimple which defcended to the Son; for the
Lands were Affets in his Hands as coming
by Defcent from the Anceftor, becaufe the
Contingency on which it was to veft was to
happen in few Years, and be out of the
Danger of a Perpetuity.
. Now as to the Difpofition of Chattcls by 1Ro. £r.610.
Will, we muft diftinguifth between perfonal
Chattels and Real ; for if I devife a perfonal
Chattel to 7. §. the Remainder of it to ano-
ther, 7. S. has the whole Property, and may
difpofe of it as he pleafes; for fuch Chatrels
will bear no Limitation over, beeaufe being
commonly moveable Things, they dre fub-
je¢t to be broken, worn-out or loft in the
Compafs of a Life; and therefore it were
ridiculous to {uffer fuch a Limitation which
the Nature of the Thing will not bear;
aliter of an Ufe: It was indeed formerly
held that fuch Limitations of Remainders oft
I3 Terms
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Terms were void, which before the Time of
Hen. 8. was not fo unreafonable a Refolution,
as it may feem at this Day ; for tho’ Terms
for Years could never be broken or loft, as
perfonal Chattels may be; yet before the
21ft of Hen. 8. while they were under the
Power of the Fréeholder, they were very
thort, becaufe it was not worth while to
prolong them, while they were precarious
and fubjet to the Will of the Reverfioner ;
and therefore according to the Nature of
Things in thofe Times, in the Notion
of the Common Law, it might have
been reafonable enough that a Limitation of
a Term for Years to a Man for his Life was
an intire Difpofition of it, becaufe being
formerly of a very fhort Continuance, they
generally were out and determined in a Life,
and then there could be no Room for a Li-
mitation over.

But this Doctrine did not long prevail,
for after the Statute of 21 Hem. 8, Terms
for Years began to fwell beyond the Compafs
of a Life; and then the Chancery, as is al-
ready obferved, interpofed, to rettify the
Rigour of the Common Law, and have
fettled fuch Remainders of Terms to be

-good, where the Settlement does not tend

to introduce Perpetuity.

Therefore if a Term be devifed to 4. and
the Heirs Male of his Body, provided if 4.
dies without Iffue in the Life of B. then the
Term to go to another ; this laft Limitation

15 good, becaufe there is no Danger of a

Perpetuity,
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Perpetuity, for the Contingency on which
it is to veft is to happen within a Life in
Being.

But if the Limitation had been to 4. iniRs4r.611.
Tail, the Remainder over to another, here the3 Cta. Cafes
{aft Limitation had been void, becaufe the 3%:
whole Property of the Term being in A. the ' Jonei 15
Limitation over, which is to veft on the
Contingency of 4.’s dying without Iffue, is
too diftant to expect ; whereas in the former
Cafe the Limitation after the Intail to 4. is
good, by Way of future Interelt or execu-
tory Devife, becaufe it is to veft in the Com-
pafs of a Life, or not at all ; and it does not
look like a Perpetuity to oblige 4. from
alienating, becaufe the Eftate will be. free
from the Clog when the Life is fpent, and
whoever is Proprietor afterwards, may dif-
pofe of it at Pleafure.

A Term of feventy-fix Years was devifed 1 Jores 15.
to A. for Life, then to B. and his Aflignees C#v.Bayh.
all the reft of the Term; provided if B. dies lg?;;'*f o
without Iffue then living, then to C. this 4 3,' A
Limitation to C. has been held void, though 3 C4a. Cafis
it may be juftly doubted how far it is an 36 s5°.
Authority, fince the Cafe of the Duke of
Norfolk; for it may be obferved, there was
no Danger of a Perpetuity, becaufe the Li-
mitation to C. to veft if B. died without Iflue
then living, which farely could not be too
diftant to expect, when the Contingency
muft neceffarily happen, or not at all, on
the Determination of his Life.

14 If
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If there be two Jointenants of Lands, and
one of them devifeth that which to him be-
longs, and dieth, this, is no good Devife,
and the Devifee takes nothing, becaufe the
Devife does not take Effet until after the
Death of the Devifor, and then the furviving
Jointenant takes the whole by prior Title,
viz. From the firft Feoffment; but in this
Cafe, if the Devifor furvives the other Join-
tenant, the Devife is good for the whole,
becaufe he being the furviving Jointenant,
has the whole by Survivorfhip, and then the
Words of the Will are fufficient to carry the
whole Eftate befides; though at the Time of
making his Will he was not fole Tenant of
the Land, yet he was feifed per my & per
tout ; and therefore it is impofiible to fix on
any particular Part which he meant to de-
vife, becaufe he could not then call one Part

- of ‘the Land more his own than another

and therefore the maft genuine Conftruétion
feerns to give the Whole, fince he was

- feifed per tour of it at the Time of the

1 Lew. 59.

Devile.

It & ' .an devifes to the Heir of %. S. and
his Heirs, 7. . being alive, his Heirs fhall
tzxe nothing by the Devife, becaufe during
the Life of 7. 8. he can have no Heir, Qusq
won eft bares viventis, and the Devife being
immediate to the Heir, if he cannot take
it at the Death of the Teftator, he fhall
never take, «

[#5]
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So, if the Devife had been to the Heir of 1 ZLew. 59.
an Alien, it had been void; becaufe an
Alien, according to the Policy of our Law,
can have no Heir, either to ‘inherit, or to
take by Purchafe.

If a Man devife Land to 4. for Life, the Pert. Sea.
Remainder to B. in Fee, and 4. dies in the 568
Life of the Teftator, yet the Remainder to Dyer 122. @,
B. is good ; for though in Conveyances at
Law there can be no Remainder without a
particular Eftate to fupport it, yet here the
Intention of the Teftator being clear, that 3.
fhould take after the Death of 4. fhall pre-
wail, and B. may enter immediately after the
Death of the Teftator.

Bunkey
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Bunker v. Cook in B. R,

EJ ECTMENT brought for Lands in
Kent on the Demife of Bockenbam ; and
on Not guilty pleaded there is a fpecial Ver-
di¢t, wherein the Jury find that William
Backenhtzm, Efg; being Commander of her
Majefty’s Ship the Grafton, on the third of
May 1692. made his laft Will and Tefta-
ment in Wntmg, and they find it in bec ver-

s he recites that he was then bound to Sca,
and then goes on and fays, I do hereby give
and bequeath unto my well beloved Wife Frances
Bockenham (tbe Leffor of the Plantiff 1 all
fuch Sum and Sums of Money, which now is or
Sball become due from bis Majefly, for my own
and Servants Wages, and all fuch Sums of
Money, Lands, Tenements, Goods, Chattels,
and Eftate whatfoever, wherewith at the Time
of my Deceafe I fball be poffeffed of or invefted
with, or which fball belong to me; and I do
appoint ber my whole and fole Executrix of
tbis my laft Will.

They find that William the Teftator, at
the Time of making this Will, was not
{eifed of any Land in the County of Kent,
but afterwards by Deeds of Leafe and Re-
leafe, dated the twentieth and twenty-firft of
March in the Year of our Lord 1700, Sir
George Wheeler and others being feifed in Fee
of the Lands in the Declaration particularly

named,
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named, conveyed the fame to the faid
William Bockenbam the Teftator and his
Heirs, by Virtue whereof he became feifed.

They find the Lands are held in Secage, "

and are in the Nature of Gavel-kind, , and
devifeable by the Cuftom of Kens; and
fometime afterwards the {aid William Bock-
enbam dies, then the Devifee enters, and the
Heir at Law enters upon her; and fo the
Queftion is between them, whether thefe
Lands do pafs, and are difpofed of by Cap-
tain William Bockewbam or not.

Chief Fupice Holt, giving the Opinion of
the Court : ey

We have confidered of the Cafe all to-
gether; we are all of Opinion that the Will,
as to thefe Lands, is a void Will, and that
the Lands do not pafs thereby, but that

Judgment ought to be for the Defendant,
‘the Heir at Law.

We agree that the Words of the Will are
full and comprehenfive to pafs all thefe

Lands, had he been feifed of them at the'

Time of making this Will; and we hold
they cannot by Law pafs on this Account
only, becaufe the Teftator was not feifed of
thefe Lands in the Year 16g2, at the Time
of making the Will, tho’ perhaps it might

be his Intention and Defign to have them -

pafs.

The Cafe is no more than this; a Man.

makes his Will, and devifes all the Lands
he fhall have at the Time of his Death; and
after
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after that he purchafes Lands, and dies with-
out Republication ; we hold that it is a void
Devife, for a Man cannot devife -any Lands
but what he has at the Time of making his
Will.

There is no A&, between the Making of

the Will and the Death of the Teftator,
neceflary to be done to make this a perfect
and compleat ' Will, no Writing, no Publica-
tion, no other A& whatfoever; it is fubjeét
to a Revocation indeed, during the Teftator’s
Life, and is to take Effet only from the
Time of his Death; but it is a Will, a Dif-
pofition of the Eftate bequeathed from the
Time of making thereof. :
- Wherever there is a Difability in the Tef-
tator at the Time of making the Will, tho®
that Difability be actually removed before
his Death; yet the Will will be void, be-
caufe he had no Ability at that Time.

Suppofe an Infant makes a Will, and de-
vifes Land during his Infancy ; or a Feme
Covert.in the Life of her Hufband makes a
Will, and difpofes of Land thereby; thougn
the Coverture or Infancy be afterwards re-
moved, and the Hufband die, or the Infant
come of Age, yet if either of the Devifors
die without new Making or Publication of
their Will, this is a void Will, becaufe of
their original Difability, though they fhould
live many Years after fuch Difability re-
moved ; yet removing thefe Difabilities will
not do, without a new Publication, or ma-
king a new Will.

' Now



and Revocations.

Now thefe are perfonal Difabilities, but
this is a real one; he had nothing to dif-
pofe of; fo here is a Removal of a real Dif-
ability ; and fhall the Removal of that be
more effeCtual for making it a good Will,
than a Removal of a perfonal Difability ?
No furely.

It is faid in Forfe and Hembling’s Cafe in
4 Ce. that the making of the Will is not the
Will, but only the Commencement of it;
the Meaning of that is only that it doth not
transfer the Intereft and Property of the
Thing-devifed ; but ftill it is his Difpofition
until he revokes it; now what Commence-
ment has this Will as to thefe Lands? It
cannot have a Commencement from the Time
of making the Will, becaufe the Teftator
had not the Eftate at that Time ; when then
would you have this to be a Will? Muft
you- ftay until he has Purchafed to make
this a Will?

Now this A& of purchafing thefe Lands,
and this A¢t of difpofing of them, are two
different Things, and are of different Na-
tures ; you muft fuppofe that es inflanti that
he purchafes he makes-his Will, which is
abfurd and repugnant.

The Law of England is plain as to this
Point by all Precedents, and the Law is the
fame of Lands devifed by Cuftom as well
as by Statute. - There is no Will that I can

find in any Entry, but it is faid that the Te--

ftator is feifed in Fee of {uch and fuch Lands,
angd that being fo feifed he made his Will
fuch
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fuch a Day, and did difpofe, devife and
bequeath fo and fo; which plainly fhews
that it was abfolutely neceflary that he
thould be feifed in Fee at the Time that he
makes his Will ; and of thefe there are Mul-
titudes of Authorities; I fhall name a few
only, Co. Entr. 602, 664. and in Raftal 244.
there is a Precedent of a Will of Lands de-
vifeable by Cuftom, that the Teftator was
feifed in his Demefne as of Fee. 24 Hes. 6.
6. a.

Though the Terms of pleadings do not
make the Law, yet conftant pleading of a
Thing in fuch a Manner, is a great Evidence
of the Law; and this argues the Neceflity
of the Teftator’s being feifed in Fee at the
Time of making the Will: But it is ob-
jected, that Lands devifeable by Cuftom do
differ from Lands at Common Law, becaufe
they are devifeable as Goods and Chattels,
and appeal to the Cuftom fet forth in the
Writ Ex gravi querela, in Fitzberbert’s Na-
#tura Brevium 199. 4. old Edition. Now it
is faid that by this Cuftom, it is lawful to
devife Lands and Tenements as Chattels,
though the Teftator has not the Pofleflion
of them at the Time of making the Will;
and that a Man may difpofe of his Chattels
and perfonal Eftate, that he fhall for the
future acquire, any Time after making his
Will to the Time of his Death, and there-
fore fhall difpofe of the faid Cuftomary
Lands in the fame Manner.

In
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In Anfwer to this, I defire the Cuftom,
in that Writ fet out, may be well confidered ;
and it will appear plainly, that the Cuftom
is not general, that a Man fo qualified may
devife Terras & Tenementa as he may Goods
and Chatsels, but it is Tenementa fuay they
muft be fua before he can difpofe of them,
they muft be his Property before he can de-
vife them: Now if they are not fus at the
Time of the Devife, then he is out of the
Cuftom, and the Will cannot be affected by
1f.

It is true, perfonal Eftates and Chattels
may by the Common Law be difpofed of,
before he has purchafed or had the Poffef
fion of them; and there are many Cafes that
make out this; but there is a great Differ-
ence between a real and perfonal Eftate, for
perfonal Eftate and Chattels are tranfient and
fleeting, and not at all fixed and permanent
as Lands are.

Perhaps the greateft Part of a Man’s Eftate
is in Goods To-day, and he may have a
Mind to turn them into Money To-morrow;
this the Neceflity of Dealing and Traffick in
the World abfolugely requires. Now would
it not be hard that a Man fhould be obliged
to make a Will every Day ; which he muft,
if he could not difpofe of his Chattels, be-
caufe they have undergone fome Alteration 2
This would be the greateft Perplexity in the
World : but on the other Hand, Land con-
tiues the fame every Day, and will do fo to
the End of the World; and as to real Eftates,

there
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there is Time and Opportunity to mdke
Settlements as he thinks fit; but as to per-
fonal Eﬁate, that is under conftant Vanatlon,
it is quite otherways in Reafon.

Suppofe the Cafe was of a Devife of a
real Chattel, and a Mah fhould devife a Term
for Years t_hat he had not at the Time of the
Devife, but had purchafed fome Time be-
fore his Death: I doubt whether this would
be good, though this be not the Cife; nor
neceffary I fhould give my Opinion in it,
yet I make a great Doubt of it. Suppofe
for the Purpofe one takes a College Leafe,
fubfequent to the making his Will ; the Que-
ftion is whether this would be a good De-
vife; and I am inclined to think not. There
is a Cafe of 4fbby and Lever in Goldefborough
93. that comes up to this Matter ; a Man
makes his Will, having a College Leafe, or
other Leale, and devifes this Leafe to 7. 8.
after making which Will, he furrenders this
Leafe, and renews the Leafe with the Dean
and Chapter ; fuppofe: he then dies, the
Queftion' was whether the Devifee thould
have this Leafe; and it was held in that
Cafe, that the Renewing of the Leafe was
a Revocation of the Will, and that the Leafe
did not pafs. ‘This feems to be a very ftrong
Cafe as to this Point, and the Reafon xs
plain, becaufe the Eftate was not in him at
the Time of making the Will.

March 137. The Queftion was there,
whether a Term not affented to by an Ex-

ccutor, and which pafled ‘only as an execu-

tory
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tory Devife, could pafs by the Will of the
Devifee; and there it was held, that it was:
only a Poﬂibxllty, and that nothmg pafles by
the Will ; and indeed how could he difpofe
of a Term that was not his but another
Man’s? It is hard to imagine fuch a pre-
pofterous Thing; but I fhall not give any
pofitive Opinion herein, this not being our
Cafe; the Executor muft affent to a Legacy,
elfe nothing paffes; for nothing can pafs im-
mediately where a Term is devifed ; but this
is enough to fhew the Difference between a
real and perfonal Eftate ; one is permanent and
lafting, and the other is mutable and fleeting;

To make a Will to take Effe¢t from the
Purchafe of an Eftate, is repugnant to the
Nature of a Purchafe, for a Will gives it to
another and his Heirs ; the Purchafe gives it
to himfelf and his Heirs; the Will gives it to
his Wife, and the Purchafe gives it to him-
felf in Fee, fo that here is a perfect Contra-
diétion.

Now it is to be noted liere is no Republi-
cation ; for if there had been a Republication,
that would have done, and made thefe Lands
pafs; provided that all the Requifites and
Circumftarices neceffary to the making of an
original Will within the Statute of Frauds and
Perjuries had been obferved.

Suppofe a Man devifes all his Lands in
Tail, and afterwards purchafes other Lands,
and dies before Re-publication, thofe pur-
chafed Lands will not pafs; but if he res
publith the Will, in fuch a Manrer and with

}\ fu‘,u
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fuch Circumftances, as are neceffary to the
compleat Execution of an original Will, the
purchafed Lands will pafs as by an original
Will.

It is faid indeed in Bret and Rigden’s Cafe,.
that where a Man devifes Land in certain,
as the Manor of D. or White-acre, and the
Devifor has nothing in the Land at the,
making the Devife, but does afterwards pur-
chafe the fame; the new purchafed Lands

‘fhould pafs to the Devifee, becaufe his Intent

was manifeft. If that were Law, it is full
againft me; but I think that Cafe is not
Law; it is only a faying of Serjeant Lovelace;
and the Cafe quoted in the Margin does: not
warrant any fuch Thing. I thought indeed,
before I looked narrowly into the Cafe,.
which is the 39 Hen. 6. 18. that it had been:
fo; but there is nothing in that Book to
warrant it, nor is there any Thing like it in
cither of the Abridgments, either in Fitz-
berbert, 'Title Dewife 17, or in Brook, the
fame Title 15.

It is only a Note of two Judges Opinion.
Note, fays the Book, in the King’s Bench,
per Yelverton and Markbam. 1f a Man de-
vifes Land, and is diffeifed after that, and
then dies; this Devife is void and cannot be
made good; and the Reéafon is, becaufe the
Diffeifin turns it to a Right, and it is only
4 Chofe in A&lion, and cannot be devifed
away ; and therefore, fays the Book, it was
held a good Plea againft the Devxfe, that
tire Devifor did not die feifed of thofe Lands;

but
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but the Book goes on further, and fays,
fuppofe a Man is diffeifed, and then makes
his Will, and devifes the Lands, and after-
wards re-enters into the Lands; it is made a
Quettion there, if it be a’good Plea to fay,
that the Devifor had nothing in the Lands at
the Time of the Devife; this is the Cafe put,
and the Cafe meant, upon which the prece-
ding Opinion is grounded, and it {feems by
that Book, that if he do re-enter, the Land
thall pafs; and I am of Opinion they will
pafs if he do re-enter; and the Reafon is, if
a Man is diffeifed, and he makes a Re-entry,

fuch Re-entry purges the Difleifin, and by

relation to all Intents and Purpofes he is in
Poffeflion from the Beginning, and for that
Reafon he fhall have an Aéion for the mean
Profits between the Time of the Diffeifin and
bringing the Aftion; and fo is 38 Hen. 6.
27. 19 Hen. 6. 17. He may in fuch Cafe be

juttly faid to be feifed in Fee of fuch Lands,®

and therefore may difpofe and devife the
fame away ; becaufe the Ertry revefts the
Eftate, and he is now, in Confideration of
the Law, in Poffeflion from the Time of the
Diffeifin, and therefore is intitled to the
mefne Profits, as tho’ he had been aétually
in the Pofleflion all the while; but that is
not this Cafe, for here the Devifor has nei-
ther Fus in re nor Fus ad rem, for the Land
1s here purchafed eight Years after the making

of the Will.
Suppofe an Heir, that has nething but a
bare Expe&ation during his Father’s Life-
K2 time,
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time, fhould make a Will, and devife all the
Lands he fhould have at the Time of his
Death, would the Lands which came to him
by Defcent from his Father pafs by the De-
vife? No furely. But then fuppofe a Man
makes a Will of Land in Reverfion, ex-
pectant on an Eftate-Tail or an Eftate for
Life, and before his Death Tepant in Tail,
or Tenant for Life, dies without Iffue, thefe
Lands will pafs, though he had but a Rever-
fion only at the Time of making the Will,
becaufe he is feifed at that Time as much as
he can be, "and it is a certain prefent Intereft,
though to commence iz futurv, and all the
Eftate he could give he intended him.
There was a Cafe in my Lord Bridgman’s
Time of Davis and , it is a Devife
of Lands to two Perfons and their Heirs,
and one of them dies during the Life of the
Teftator, and the Queftion was, Whether
the Survivor thould take the Whole or not ;
and it was held he fhould; which plainly
fthews it was a Will and Difpofition from the
Time of making it. Suppofing 4 has a
Manor, and makes his Will and devifes this
Manor, and before the Death of the Tefta-
tor a Tenancy efcheats to the Lord of the
Manor, and after that the Teftator dies; the
Queftion is, whether the efcheated Tenancy
fhall pafs, becaufe the Manor is devifed,
and that .is Part of it; for this Tenancy is
not devifed as a diftiné Thing, but as a
Part of the Whole, which he could devife.
: I look
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I look upon it to be my Lord Coke’s
Opinion in Butler and Baker’s Cafe, in the
third Report, that a Devife is a Difpofition ;
and that Cafe was adjudged in the Exche-
quer Chamber by all the Judges in England,
and that a Cuftom to devife ought to be
conftrued the fame as in Common Law.

Therefore for thefe Reafons I heold the

Judgment ought to be given for the Defen-
dant.

I. In regard it is a Will at the Time of
the Making,. ’

II. In as much as the Teftator had not
Power to give what he had not.

IIl. The conftant Manner of Pleading
fhews the Neceflity of the Teftator’s being
feifed.

IV. A Devife of Lands is not comparable
to a Devife of a perfonal Eftate, becaufe a
perfonal Eftate is altering every Day.

V. Becaufe a Devife is repugnant to the
Nature of a Purchafe ; a Purchafe is to the
Devifor and his Heirs, and a Devife to ano-
ther and his Heirs ; and becaufe there is no
Cafe nor Authority in Law to warrant any
contrary Judgment.

Indeed I was very inclinable to make this

a good Devife if I could, becaufe the Intent

B very ftrong, and that will weigh a great
deal in a Will; but when I confidered more
of ir, I could find no Opinion to favour i,
but that of Serjeant Lovelace, which is not

K2 to
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to be fupported ; becaufe the Cafe reported
is -miftaken. 1 do not give my Opinion fo
much on 'the Word bguing, but that at the
Time of making the Will ‘he had not the
Land; and fo agreed by Dyer, that a Man
muft be the Owner of the Land at that
Time,

Powell. 1 would have made it good if |
could ; but it is inconvenient it fhould be
{o; for when a Man is beyond Sea, or in
foreign Parts, or in Prifon, and fhould have
made his Will in this Manner, he may have
many Thoufands a Year defcend to him from
other Relations, that he may know nothing
of at the Time of making the Will. .

Hols. 1 would have made it good if 1
could.

g;z"?j }The Intent was plain.

Se Judgment was given far the Defendant

per tor’ Cur’.

This Judgment was affirmed upon a Writ
of Error in the Houfe of Lords 24 Feb. 1707.

Arthur
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Arthur v. Bockenkam, C. B.

The Lord Chief Fuftice Trevor delivering the
Opinion of the Court.

THE Queftion is, whether thefe Lands,
that is, the Moiety named 'in the fpe-
cial Verdi€t, do well pafs in the Will to the
Defendant Frances Bockenbam, or noy for if
-they do not pafs, then this Moiety belongs
to the Leflor of the Plaintiff. ,

And ;we are unanimoufly of Opinion, that
thefe Lands do not pafs to the Defendant by
this Will.

The Queftion, touching the Validity of
this Will, doth depend on the Confideration
of two Matters.

Firfty On Confideration of the Statute of
Wills, 32 Hen. 8. which was made to enable
Perfons to devife Lands by their laft Wills.

Secendly, On the Confideration of the Cu-
ftom of Gavel-kind, which is. particularly
found in this Verdi&,

Firff, In the firft Place T will confider,
whether the Statute doth enable any one to
devife Land he is not Owner of, nor has any
Intereft in, at the Time when the Will is
made, but doth purchafe Lands in his Life-
time after the making of fuch Will.

‘This depends on the Canftruction of that
A&, which fays, that all and every Perfon
-and Perfons having Manors, Mefluages, Lands

K4 and
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and Tenements, thall have full and free Li-
berty to difpofe and devife the fame by his
laft Will and Teftament : Whether the Word
baving doth make it neceffary, that the Te-
ftator thould have the Pofleflion of, or an
Intereft in the Land at the Time of maklng
his Will, or whether it be fufficient that he
have or purchafe the Lands at any Time af-
ter the making his Will before his Death.

- Now, in order to come at the Meaning of
this" Statute, I will fuppofe this A& lately

“made, and that there had been no Conftruc-

tion made thereof, but that the Queftion was
intirely new and undetermined, that it were
now Res integra, what then Would be a rea-
fonable Conftruction of thefe Words of the
att; and in the next Place T will confider
what Confiru&tion this a& ought to receive,
as it has been already expounded and deter-
mined, and from the Confequences of fuch.
Determmanon,

Now, as to what would be a reafonable
Conftrution, fuppofing it were to be made
de movoy and to be originally expounded, I
am of Opinion it would be a very reafonable
Conftruétion, that this Aé fhould not enable
any Perfon to devife Land he has not, nor is
Owner of at the Time of making his Will,
unlefs he re-publifhes it, which is the {fame
in Subftance as new making it.

The general Rule in Expofition of Aéts of
Parliament is, that in all doubtful Matters,

'&c. where the Expreflion is in general

Terms, they are to receive fuch a Conftruc-
tion
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tion which may be agreeable to the Rules of
the Common Law in Cafes of that Natures
for the Statutes are not prefumed to make
any Alteration in the Common Law further
or otherwife than the A& doth declare ex-
prefly ; therefore in all general Matters the
Law prefumes the A¢t did not intend to
make any Alteration ; for if the Parliament
had that Defign, they would have expreffed
it in the Ac.

Now how will the Common Law influence
this Matter before us? firft, it is plain by the
Rules of the Common Law, that is, fuch
Rules as are to govern Conveyances and Dif-
pofitions of Eftates, the Law did never al-
low any Perfon, by any Conveyance at Com-
mon Law, to difpofe of the Lands he had
not, or had no Right or Intereft in, at the
Time of making and executing fuch Con-
veyance; and {o is 1 [nf: 265. it is there
faid, if one releafe all the Right he has, and
all the Right he fhould or could have for the
tuture, though in exprefs Words, which fuf-
ficiently thew the Intent of the Party, yét

fuch Releafe is void as to any After-Righty -

and was never yet contradicted by any one.
However, there are fome Exceptions to
this Rule, as to Releafes of future Rights,
that is, that in fome Cafes a Man mgy re-
leafe a future Right, though by the bare
Releafe it can never pafs; asthe 1 Inf. which
I cited before. ¥ there be a Father and Son,
and the Son diffeife the Father, and being
in Pofleflion makes a Feoffment in Fee in
: the
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the Life of his Father, though no Right or
Eftate is yet defcended upon him from his
Father ; yet this Feoffment will bar him of
this future poflible Right, when it does de-

“fcend and come to him; but this is grounded

on a particular Reafon, that is, becaufe he
had more than a mere Right, for he had the
Pofieflion of the Land, and therefore might
make a legal Conveyance thereof; and the
Law favours Extinguifhment of Rights, fo
that the Right and the Pofleffion may go to-
gether ; befides a Feoffment s of a high
Confideration in the Law, becaufe executed
by Livery, and caufes a Tranfmutation of
the Pofleflion, and therefore is carried to the

“Extinguithment of future Rigits, in favour

‘of him who has the Conveyance; for by this
Feoffment he did not convey a bare Right
only, ‘but might by Law make a Feoffment
thereof, and by Implication upon fnch Feoff-
ment and Livery, all future Rights of him

-that made it are extinguifhable ; for being in

Pofleflion and conveying the Land itfelf, he
conveys all Rights attending thereon, whe-

-ther prefent or future; but yet this doth not

bar his Heir at Law; for he may enter not-
withftanding, and as to him the Right is not

-extinguifhable abfolutely, though at the fame

time the'Feoffment is good againft him that
made it. This general Rule again admits of
another Exception, ‘and that is in the Cafe
of a Releafe with Warranty ; where a Man
makes a Feoffment with Warranty, that
Warranty will bar a future Right, and that

will
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will go to the Heir and bar him too; but
then that is grounded on a particular Reafon,
for the Warranty bars to avoid Cirenity of
A&ion ; for if the Heir of him who made
the Warranty thould recover the Land againft
his Father’s Grantee, this Liand when it de-
fcended to him, would be Affets in his Hands,
and would be liable to the Warranty, fo that
it works an Extinguifhment of his future
Right by Rebutter. )

There is no Cafe in all the Law, that by
any legal Conveyance at Common Law a
Man could convey Lands he had no Right
to, nor in Pofleflion therepf at the time of
fuch Conveyance: In the firft Cafe he had
not the Poffeffion, nor any prefent Right;
but if he had, by the Releafe it would have
been extinguifhable to him that had the Pof-
feflion, becaufe he that had the Pofieffion,
which the Law favours, fhould not be di-
fturbed ; but future Rights it was never ex-
tended to.

Yet the Law has allowed Releafes of
Rights, which are in the Nature of Poffibi-
lities; 2 Man may releafe to him that has
the Pofieffion a poffible Right only, though
it does not allow him to transfer or convey
away to a Stranger fuch Right; and that is
the Reafon the Law allows a Man to releafe
an executory Intereft in a Term which he has
devifed to him, and is in the Nature only of
a Poflibility ; but yet he cannot affign it away
to a third Perfon, though he may, as I have
faid before, releafe this Right to the Poﬁ”eﬁ'o;

. of
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of the Land by way of Extinguithment; fo
that the Rule of Conftruction of Convey-
ances at Common Law will be the fame Rule
to expound this Statute ; but to narrow this
Queftion a little more, I do agree that De-
vifes of ELand have not been fubje@ to the
ftrict Rules of Conveyances at Common
Eaw, becaufe the Law favours Difpofitions
by Will, to make them agreeable to the In-
tent of the Teftator ; whereas Conveyances
at Common Law ftand on a different Foot.
In the Cafe of Wills the Teftator is inops
Confilii, and has no Opportunity of obfer-
ving the Formalitjes of Law ; and therefore
‘Wills are not in all Cafes fubject to the Rules
of Conveyances at Common Law ; but then
all this is grounded upon the Suppofition
that the Teftator has wherewithal to make
Difpofition of. .

Let us then confider how the Law makes
Conftruétion in what comes neareft to Wills,
and that is Conveyances of Land to Ufes,

‘which the Statute of the .27 Hen. 8. hath ex-

ecuted into Poffeflion; the Rules of Con-
firuction in thefe Cafes are the moft proper
Rules to be adapted to Wills.

Wills have been all along conftrued ac-
cording to the Intent, and fo has the Law
always fupported thofe Conveyances to Ufes,
on the fuppofed Intention of the Party to
fupply little Defects as may be fuppofed.to
be 1n them. : .

Now, by Conveyapces. to Ufes at Com-
mon Law, could any Man convey an Ufe in

Land
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Land which he had not at the Time of ma-
king the Conveyance? Surely he could not;
and that is plainly proved by the Cafe of
elverton and Yelverton: There the Father
covenanted to ftand feifed of Lands which he
afterwards fhould purchafe, to the Ufe of
himfelf for Life, and afterwards to his young-
eft Son and his Heirs, and afterwards he
purchafed Land and died ; and the Queftion
was, whether the eldeft or youngeft -Son
thould take it; and it was there refolved,
that no Ufe could arife to the youngeft Son,
being of Land that he had not at the Time
of making the Conveyance; and that is
grounded upon very good Reafons, becaufe

he cannot raife a Ufe of Land which is not-

his own; for if a Mdan which has no Right
to Land can raife a Ufe of that Land, then
two at the fame Time might raife Ufes; for
it cannot be denied but that he that is Owner
of the Land may difpofe of it, and raife what
Ufes he pleafes, and that he is the proper
Perfon on a Sale to declare the Ufes.. 1t is
impoffible the fame Land fhould be to the
Purchafer for Life, with Remainder to his
youngeft Son and his Heirs, and at the fame
Time be to him and his Heirs ; thefe would
be contradictory Ufes, being at one and the
{ame Time, as being declared by different
. Perfons.

It is allowable indeed in the Law for a
Man to covenant that he will purchafe Lands
by fuch a Time, and to levy a Fine thereof,
and that the fame fhall be and enure to fuch
and fuch Ufes,

But
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But then. thie Reafon of that is, when the’
faid Lands are purchafed, and a Fine levied,
the Ufe arifeth  on the Fine, and: not on the
Deed made by him before he was Owner of
the Land:; and though he could not declare-
the Ufe before he had the Land, yet the
Fine raifes the Ufe, and' the Deed made be-
fore is only an Evidence of his Intention that
it fhould be to fuch Ufes, if no Ufes were
declared at the Time of levying. the Fine,

for at that Time he might declare other

Ufes; but no other Ufes being declared, that
Deed ferves for an Evidence of the Intention
of the Party, no other Intention appearing. -

To apply that to this Cafe ; here is a Con~
veyance made, whereby Land is difpofed of
which he had not at the Time of making
the Will, and is a Difpofition to take effect
in futuro, and fo was that Cafe a Grant and
Difpofition of Land when he’ thould pur-
chafe it; fo this Will cannot be a prefent
Difpofition' of what he had not, but a De-
claration how the Land fhould go at his
Death ; but it is very plain that the making
of the Will is the Foundation, and is an in-
choate' Difpofition; fo that if the Devifor
has not the Land at the Time, it will not
pafs.

There is yet a further Reafon why Wills*
thould receive fuch a Conftru&tion as Con-
veyances by way of Ufe, and why they
fhould imitate fuch Conveyances, becaufe it
appears that the A¢t of Parliament of Wills
was made to fupply the Power of declaring

Ules'
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Ufes by Men’s lat Wills and Teftaments,
‘which they had before the 2th of Hen. 8. of
Ufes; for though the Subjects, before the
32d of Hen. 8. of Wills, had not any Power
to difpofe of their Lands by their laft Wills,
“yet they had what was tantamount, which
was a Power to declare Ufes; for before the
27 Hen. 8. which executes the Pofleflion to
the Ufe, all the Lands were fubjet to the
Ceftui que Ufe, and he had a Power to de-
clare the Ufe of Land; the Truftees had
the Poffeflion as he thought fit, either by
Deed or Will, fo that in effeét he had a
Power of devifing' by Will by declaring the
Ufes the Truftees thould ftand feifed to after
his Death; but when the 27 Hew 8. came
and executed the Poffeflion to the Ufe, then
the Ceftui que Ufe had no fuch Power of de-~
claring the Ufe as before, becaufe then the
Ufe and the Land were the fame Thing, be-
ing united together; and that is the Reafon
why this Statute of Wills gave Men Power
to difpofe of their Lands by Will, which
was given in lieu of that Power which Ceffui
gne Ufe had before of declaring the Ufes of
the Land as he thought fit; and therefore
there is a great deal of Reafon a Will fhould
receive the fame Conftruétion. :
But it is objeéted, that a Will is not to be
conftrued according to Conveyances by Deed
at Common Law, becaufe a Will is no pre-
fent and immediate Difpofition of Land, and
is not like a Deed that takes effe¢t imme-
diately by Delivery ; for in fuch Cafe 2 Man
. muft

3
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muft have the Land at the Time, or élfe it
is againft the Nature of the Grant or imme-
diate Gift to difpofe of what he has not;
but a Will is another thing, it is only a fu-
ture Difpofition in cafe the Man dies without
any other Alienation; and is ambulatory,
and not compleated or confummated till his
Death ; and therefore Reafon good he fhould
be able to difpofe of the Lands he fhould
have or purchafe before his Death, becaufe it
does not take effect till Death.

Now in Anfwer to this Objeftion, I fhall
diftinguith to what Purpofes a Will does not
take effett till Death, and to what Purpofes
it does take effe® from the Time of the
making, and before the Party’s Death ; it is
true, to many Purpofes a Will takes no ef-
fect till the Teftator’s Death; but on the
other Hand, to many other Purpofes it takes
effect from the Time of making the Will.

Indeed as to vefting an Intereft in the De-
vifee, the Law has Regard to the Death of
the Party only; for no Intereft can veflt in
the Devifee as long as the Teftator lives, and
a Will in its own Nature is not to pafs any
thing but upon Suppofition of the Tefta-
tor’s Death; for it is a Provifion and Direc-
tion how his Lands and Eftate thall go, when
he can keep them no longer. Where a Man
devifes Lands to another, and the Devifee
happens to die before the Devifor, this is a
void Devife, and the Lands do not pafs;
for if they fhould, the Heirs of the Devifee
muft take, contrary to the Intent of the De-

vifor;
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vifor; for by the Will he was intended t6
take by Defcent; and if the Lands pafs, he
muft now take by Purchafe. In this Regard
alfo, a Man’s Wife may take by his Will,
though fhe cannot take by any Conveyance
at Common Law, for the Will not taking
effe&t in Point of transferring an Intereft cill
after the Hufband’s Death, the is 1n the Na-
ture of a Stranger; and fo the Land will well
pafs to her; and in many other Cafes of this
Nature which I could mention, if neceffary,
a Will takes no effect till the Death of the
Teftator. - , ,

But when you confidet another thing ne-
ceflary to make a Will good, as a neceffary
Qualification in the Teftator, which is the
Power and Capacity of difpofing by his Willy
there I take it the Law regards the Time of
making the Will, and as to the Power of
difpofing by Will, that confifts of fevéral
Particulars ; as, firfl; To enable the Teftator
to difpofe by Will; or any other Way, the
Law requires he thould have an Intereft in
the thing he is to difpofe of ; and if he have
no Intereft in the thing to be difpofed ofj

ow can he be faid in any Senfe to have a
Power of difpofing? ’ _

Secondly, The ”Fef’cator mult not only have
an Intereft in the thing devifed at the Time
-of making the Will; but muft have a difpo-
fing Mind too; he muft have Ability and
Capacity in Point of Difcretion and Under-
Rtanding, as a rational Man; and thefe two
Qualifications are neceflary to make up the

E Fower
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Power of difpofing; and this Power muft
be perfect and compleat at the Time of ma:
king the Will, and none of thefe Qualifica-
tions coming after, though before the Death
of the Teftator, will make this Power good,
and the Will effeCtual in Law. Thefe are
perfonal Qualifications, and muft be had at
the Time of difpofing;, and will be too late
to come after. Now, as to Qualifications in
Point of Difcretion, if a Man be #on compos,
and not in_his right Senfes at the Time of
making his Will, though he afterwards, ne-
ver {o long before his Death, beconres a Man
of Underftanding and found Judgment and
Memory, yet the Will is a void Will, and
will by no means be made good, becaufe he
wanted the difpofing Power at the Time of
the Difpofition, which was at the Time of
making his Will; fo the Law is the fame
of a Feme Covert. If a married Woman
makes a Will, though fhe become a Widow
and unmarried before her Death, yet fuch is
a void Devife without Re-publication ; for
the Law here regards the Time of making
only; fo it is in the Cafe of an Infant, if he
makes a Will, though he be of Age, nay,
though he be ever {o old when he dies, yetit
1s a void Devife, becaufe he had not Difcre-

‘tion, nor a difpofing Power at the Time of

making; forit is that which the Law regards

in thefe Cafes, and not the Time of the Death
of the Teftator.

Then as to the other Point, or neceffary
Qualification,> which goes to the Power of
4 difpofing,
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difpofing, which is his Ownerthip of the
Land, the Law requires that to be compleat
at the Time of making the Will ; confider;
as to this Point the Law is very ftrict, that
the Teftator fhould have a difpofing Power
at the Time of making the Will ; for it is fo
far from allowing a fubfequent Power by Ac=
quifition after to make the Will good, that
the Law requires a Continuance of the fame
Intereft the Devifor had at the Time of ma-
king the Will, to remain unaltered, even to
the Time of the Death; for that any, even 3 Lew. 108,
the leaft Alteration of this Intereft; is ad ac-
tual Revocation of fuch Will ; as where there
is a Tenant in Tail, and he makes his Will,
and devifes thefe Lands away : Now, though
he hath an Inheritance in thefe Lands; and
they are his own;, and he could difpofe of
the abfolute Inheritance in Fee-fimple by
Fine or Recovery, yet if at any Time after
the making fuch Will, at ady Time before
his Death, he fuffers a Recovery to him and
his Heirs, and fo alters the Eftate from a
Tail to a Fee, this is alfo fo far from ma-
king his Will good, that it is an aCtual Re:
vocationt of the Will ; yet he was the Owner
of the Land at the Time of making theWill,
and is no more now, but only the Eftate is
altered; and he has now another fort of Fee:
nay, the Law is ftill ftriCter ; as where there
is Tenant in Fee-fimple, and he devifes his
Land to another, and after that, and fome
Time before his Death; he makes a Feoff-
ment of thefe Lands to another for the Ufe

L2 of
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of himfelf and his Heirs; though this to
fome Purpofe is no Alteration, for he is ab-
folute Owner of the Eftate as before, yet
this does not make the Will good, but is a
Revocation thereof 3 and fo it was adjudged
in the Cafe of my Lord Lincoln, though fo
{mall an Alteration.

Now this thews that the Law reguires that
the Teftator fhould have a compleat Power
of difpofing at the Time of making the Will,
and that that Power and Intereft he had at
Time fhould continue, and be the very fame
at the Time of his Death.

Now if the Law will not allow any the
leaft Alteration of Eftate from that which he
had at the Time of making the Will, but
will rather work a Revocation and Deftruc-
tion of the Will, I do not fee how the Tefta-
tor’s purchafing after can work here to make
the Will good, when he had nothing at all,
no Intereft in or to the Land at the Time of
making the Will; this is a far greater Alte-
ration ‘than from a Tail to a Fee, or from
one fort of Fee to another; for this is an
Acquifition of new Right, and a new Power;
it is rotally a new Intereft purchafed after
making the Will, when he had neither Right
or Intereft at the Time of the Will, which,
can never have effeét to make this Will good,
fo as to give the Power of difpofing of the
Lands.

In a Will the Law requires the Devifor to
have this Power compleat and intire, both
in regard of the Eftate and Intereft to be dif-

pofed
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poled of, and in regard of the Teftator’s
Underftanding and Difcretion, which are ne-
ceflary to be had at the Time of making
the Will; and though they happen after-
wards, though never fo long before his
Death, yet they come too late; fo that if
this A&t of Wills were now de movo to be
conftrued, it would receive this Conftrution,
That a Man having Lands, {o as to give him
a Power-to devife them by Will by virtue of
the faid A&, muft be meant having at the
Time of making his Will, and not at the
Time of his Death only.

‘Secondly, But then in the fecond Place, this
being a Law made a long Time, and that
has received many uniform Determinations
agreeable to this Conftruction, this ought to
be of great Confideration always, that the
Law may be certain when there has been fo-
lemn"Determinations after long Dehates, and
an Acquiefcence under them, and when ac-
cepted and received as a Rule of Property,
though fome fhould be diffatisfied in their
private Judgments. Were the Matter to be
newly refolved, it is but reafonable we fhould
aequiefce and determine the fame Way to
prevent greater Mifchiefs, which might arife
from the Uncertainty of the Law ; 'now there
have been feveral folemn Refolutions and
Acquiefcences under them, that a Man can-
not difpofe of Lands before he has them.

As to the Cafe of Brest and Rigden, 1 do
not take that to be a Determination of this
Point 5 that Cafe was no more than this: A

Lg Man
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Man had Lands in a certain Parifh or Place,
and made his Will, and gave away all his
Lands in that Panfh and afterwards, fome
Time before his Death purchafed other Lands
in.the fame Parith and the Queftion was,
whether thefe new purchafed Lands fhould
pafs or not; and held they would not: But
that ]udgment was not grounded on this
Queftion, whether he could devife Lands he
had not, but whether the Words of the Will
in Point of Intention would extend further
than to thofe Lands he had at the Time of
making the Will, there being in that Will
no future Words, nor declared Intention of
paffing any Lands he fhould purchafe iz fu-
turo ; that Judgment went rather upon the
Suppofition that the Intention of the Teftator
was fatisfied in pafling thofe Lands the Tefta-
tor had at the Time of making the Will; for
there beigg no future Words in the erl it
might be the Intention of the Teftator, that
the Devifee fhould have the Land at the -
Time of making his Will, and the Heir at
Law have the new purchafed Lands by De-
{cent.

But there are fome Cafes in Point, as But-
ler and Baker’s Cafe in the third Part of my
Lord Coke's Reports, and Leonard Lovies's
Cafe in the tenth Report of my Lord Coke s
they exprefly go on the Word bsving at the
Time of making the Will, and this has been
all along taken as the RuIe and all People
pught to acquiefce therem, being fo often
and {o folemnly in this Manner determined ;

and ‘
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and now I am come to the fccond Point on
which this depends, and that is the Cuftom.

Whether, though it thould be allowed that
by a Will a Man cannot difpofe of Land
which he had not at the Time of making the
Will, and which he purchafed afterwards;
yet whether fach’ Devife may not by fuch
Cuftom be made a good Devife ; and I am
of Opinion it will not.

The Cuftom found is no more than that
Gavel-kind Land may be devifed by Will in
Writing ; but there is no fuch Cuftom found,
as that a Man may devife Gavel-kind Land
that he has not, but only that Gavel-kind
Land is devifable.

If it be a reafonable Conftruftion of the
A& of Wills, that to enable a Man to de-
vife he thould have the Land at the Time of
making his 'Will, why fhould not this Cu-
ftom be fo expounded fince the Cuftom is
only to enable a Man to devife Land 5 if it
be a reafonable .Conftruction as to Socage
Lands, why not as to Gavel-kind Lands ?
There is no more particular Reafon in one
Cafe than- in the other, and the rather be-
caufe all Cuftoms, which are againft the
Common Law of England, ought to be ta-
ken ftrittly, nay very ftri¢tlv, even ftricter
than an A& of Parliament that alters the
Common Law.

It is a general Rule, that Cuftoms are not
to be enlarged beyond the Ufage, becaufe it
is the Ufage and Praftice that makes the
Law in fuch Cafes, and not the Reafon of

L 4 the
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the Thing; for it cannot be faid that a Cu-
ftom is founded on Reafon, though an un-
reafonable Cuf’com is void ; for no Reafon,
even the higheft whatfoever, could make

a Cuftom or Law; it is no particular Rea-

fon that makes any Cuftom or Law, but
Ufage and Practice itfelf, w1thout Regard
had to any Reafon of fuch Ufage ; and there-
fore you cannot enlarge fuch Cuftom by any
Parzty of Reafon, fince Reafon hath no Part
jn the making of fuch Cuftom.

- Nowin Con{tru&lon of A&s of Parhament
it is otherwife, and there is a greater Lati-
tude allowed in them, and the Reafon that
induced the Law-makers to make fich Aé&s
to take away the Common Law may be, and
is ufually, urged in many Conftructions of
them ; therefore in doubtful Cafes we may
enlarge the Conftru&ions of Aés of Parlia-
ment according to the Reafon and Senfe of
the Law-makers, exprefled in other Parts of
the Aéts; or conftrue them by conﬁdermg
the Frame and Defign of the Whole; but it
is not fo in the Cafe of a Cuftom; becaufe
not founded on any partlcular Reafon, for

’the Reafon of the Common Law is againft

; but the Law allows Ufage in particular
Places to fuperfede the Common Law, and
is the local Law, which is never to be ex-
rended farther than the Ufage and Pradtice,
which is the only thing that makes it Law.

' Now there is nothing here found of a
Ufage to devife Lands which a Man had not,
or which he thould afterwards purchafe; and

' then
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then'we muft enlarge this Cuftom to devife
Lands which the Devifor had not at the
Time of making his Will, which is beyond
a reafonable Conftruction; for though it be
lawful and cuftomary to devife Lands a Man
has, yet it does not follow by the fame Rea-
jon, that a Man may devife the Lands he
has not, for it is a different Confideration,
becaufe the Common Law enables 2 Man to
difpofe of what he has; but there is not the
fame Parity of Reafon to difpofe of what he
nhas not, bemg a thing againft Reafon, that
any Man fHould have a' Right to difpofe,
when he had nothing to be difpofed of 5
therefore ought not to be carried in Parity of
Reafon further than in Cuftom, which ought
to be conftrued more flriétly than it would
be at Common Law.

But then it is further objefted, that this
Cuftom is a general Power of difpofing, as
far as a Man may, his Goods and Chattels at
Common Law, which he may devife-in Mane
ner as is contended the Liands ought to go in
this Cafe; for it is faid (fay they) in Fitz-
berbert’s Natura Brevium, that the Cuftom
of Gavel-kind is to devife Lands tanguam
Bona & Catalla ; but furely thefe Words do
not prove that Gavel- kind Land by fuch Cu-
ftom may be difpofed of to all Purpofes, as
Goods and Chattels ; there is moft certainly 2
great Difference between a Devife of Lands
and a Devife of Goods and Chattels ; for
Goods and Chattels were always teftamentary
T hmgs. If a Man makes his Will, the Law

‘ gwes
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gives all his Goods and Chattels and perfo-
nal Eftate to his Executor ; by his being na-
med Executor he has a Right to all the per-
{onal Eftate ; and if a Man made no Will,
the Ordinary did difpofe of the Inteftate’s
Eftate ¢ill the Statute of granting Admini-
ftration was made; fo as to the periosal
Eftate, the Law did appoint no Perfon who
fhould go in Succeflion as to that, unlefs the
Teftator did difpofe of it; but as to the
Land, the Law has appointed the Heir to
reprefent, the Anceftor, and to fucceed him
in his Inheritance ; therefore Lands ought not
to go from the Heir to whom the Law has
given them, otherwife than as exprefly de-
vifed from him to fome other.
- And though the Teftator doth difpofe of
his Goods and Chattels by his Will to the
Legatees;, yet they all pafs to the Executor,
and he has them all in the Nature of a Tru-
ftee, and he alone has a Title in Law to
them, and nothing paflfes to a Legatee, nor
can a Legatee take any thing to him devifed
until the Executor doth aflent; fo that this
in effe€t amounts to no more than a Direc-
tion to the Executor how he fhall difpofe of
the teftamentary Eftate, when Debts and Fu-
neral Expences are paid.
- Teftaments of Goods and Chattels are by
the Civil Law of Ecclefiaftical Conufance,
and fubjett to the Rules of the Spiritual
Court, and to be governed by their Law;
but as to Lands, nothing enables a Man to
take but the Common Law, and the Heir is
in
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in by Defcent, as being a Perfon appointed
by the Common Law to fucceed and repre-
fent his Anceftor ; and if Lands are devifed
away by Will from the Heir, they pafs im-
mediately by the Will to the Devifee; fo
that there is a mighty Difference between a
Difpofition of Lands and of Goods and
Chattels.

The Cales cited at the Bar to fupport the
Devife were Brook 15. Title Devife ; Fitzher-
bert 17. and Statham’s Abridgment 11. the
fame Title; and thefe were prefled as Au-
thorities in Point.

All thefe Cafes were founded on the Year
Book, 39 Hen. 6. I have looked into that
Book, but that does not by any means war-
ranc any fuch Opinion; for the principal
Cafe was no more than this; A Man devifed
Land, and was afterwards difleifed, and then
died ; the Queftion there was, whether it was a
good Will, becaufe he did not die feifed s
and the Book fays, But fuppofe a Man thould
-after making his Will purchafe Lands; and
there is no Refolution to that, but only a
Query ; fo that thefe Books are only Collec-
tions from, and Inferences upon, 39 Hen. 6, Rep. inEq.77.
which warrants no fuch thing, but rather the Greenbill v..
contrary ; efpecially if it be confidered that Greenkill.
Cafe muft be on a Cuftom to devife, becaufe
long before the Statute of Wills.

And therefore I think for thefe Reafons
the Plaintiff ought to have his Judgment.

7.8
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7.S. feifed in Fee devifed Lands to his
Grandaughter for Life, Remainder to his
right Heirs Male for ever, and dies, leaving
his Grandaughter Heir at Law, and a decea-
fed Brother’s Son his next Heir Male; the
Devife of the Remainder is void. Dawes
and Ferrers, 2 Will. Rep. 1.

Devife of Lands to Truftees, in Truft; if
the eldeft Son of 4. turn Proteftant, then to
fuch eldeft Son; thisisa good Devife, as not
being to a Papift, but a Proteftant. Carzeret
and Carieret, 1bid. x32.

Devife to 4. a Proteftant for Life, Re-
mainder to B, a Papift for Life, Remainder
to C. a Proteftant; 4. dies, B. being a Pa-
pift is difabled to take, and €. fhall take pre-
fently in the fame Manner as if the Remain-

.der had been limited to a Monk. Carrick

and Errington, 1bid. 361, 362.

The Stat. of the 11 & 12 . 3. ¢. 4. which
difables a Papift from purchafing Lands, dif-
ables him from taking by Purchafe, and con-

_fequently from taking by Devife. I5id.

Devife of Lands to 4. a Proteftant for
Life, Remainder to B. a Papift for Life, Re-

"mainder to Truftees for the Life of B. in

Truft to let B. take the Profits, and to pre-
ferve the contingent Remainders: The Truft
to let B. the Papift take the Profits is void
but the Truft to preferve the contingent: Re.
mainders is good.  I5id. 362.
Devife of 100/. and 50/ per Annum to A.
and his Heirs, and if 4. die without Heirs,
then
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then to a Charity ; 4. dies without Ifue, -
wing the Teflator ; the Will is void as to the
‘Whole, and the Charity cannot take. Attor-
ney General and Gill, 2 Will. Rep. 369.

A Papift conforming at eighteen is capa-
ble of taking by Devife' made when under
that Age. Hill and Filkins, &ec. Lucas's
Rep. 481, 536.

A Devife to one and the Heirs of his
Body, and if he go about to alien, his Eftate
fhall ceafe, and the Lands go over to an
Hofpital ; the Devife over void, as an In-
vention to create Perpetuities. Company of
Pewterers and Chrifi’s Hofpital, 1 Vern. 161.

. §. devifed his Eftate to the Drapers
Company and their -Succeflors in Truft, to
convey the Premiffes to his Godfon Matthew
Humberfron for Life, and afterwards, upon
the Death of the faid Matthew, to his firft
Son for Life; and fo to the firft Son of that
firft Son for Life, &F¢. and if no Iffue Male
of the firft Son, then to the fecond Son of
{aid Matthew Humberfion for Life, and fo to
his firft Son, &¢c. and in Failure of fuch If-
fue of faid Masthew, then to another Matthew
Humberflon for Life, and to his firft Son for
Life, &F¢c. with Remainders over to very many
of the Humberftons (as the Reporter thinks,
about fifty) for their Lives fucceffively, and
their relpetive Sons, when born, for their
Lives, without giving any Eftate in Tail to
any of them, or making any Difpofition of
the Fee. Per Ld. Chan. Cowper, Though an
Attempt to make a Perpetuity for fucceflive

Lives
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Lives be vain, yet fo far as it-is confiftent
with the Rules of Law, it ought to be coms
plied with; and therefore his Lordfbip de-
creed, that #// the Sons of the feveral Hum-
berflons, already born, fhould take Eftates for
their Lives, but that the Limitation to the
Sons unborn fhould be in Tail. Humberfion
and- Humberfton, 1 Will. Rep. 332. 2 Vern.
937. S.C.  Prec. in Chan. 455. S.C. Gilb,
Rep. in Eq. 128. S. C.

If1 dev1fe all my Lands, Tenements and
Hereditaments in Dale, and I have a Manor
in Dale, fuch Manor being an Hereditament
in Dale will pafs; though perhaps it might
be a Doubt, if a Man hasLands, and alfo a
‘Manor in Dale, of which the Lands are not
Parcel, whether by the Devife of all his
Lands in Dale his' Manor will pafs; per Ld.
Chan. Talbot in the Cafe of Haflewood and
Pope, 3 Will. Rep. 322.

7. §. devifes all his Freehold Houfes in A.
and hath none but Leafehold Houfes, thefe
fhall pafs; fecus in a Grant. 1 Wil Rep.
286.

A. devifed in the following Manner: I
make my Niece Executrix of all my Goods,
Lands and Chattels ; the Teftator had a real
and perfonal E{’cate, but no Leafes or Inte-
vefts for Years in any Lands whatfoever; and
the Queftion was, whether any or what Eftate
pafled in the Lands by this Devife; and Ld.
Chan. was clear of Opinion, that the real
Eftate did not pafs by thefe Words, and that
the Word Lands was not (as objected) ufelefs,

and
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and to be rejected, for that in all Probabi-
lity there might be Rents in Arrear of thofe
Lands which would pafs to the Niece by her
being made Executrix. Piggot and Penrice,
3 Vol, Abr. Eq. 209. Ca. 13. Prec. in Chan.
475 S.C. Gilb. Rep. in Eq. 137. Comyns

250.

5:-7. S. devifes all his Lands in 4. B. and C.
and elfewhere ; the Teftator hath Lands in A4,
B. and C. and Lands of much greater Value
in another County ; the Lands in the other
‘County fhall pafs by the Word eélfewbere,
Chefter and Chefter, 3 Will. Rep. 61.

" By the Word Lands an Advowfon will #ot
pafs; by Hereditaments it may. Savil and Sa-
vil, Fortefe. Rep. 351.

Lands devifed to 4. and after in the fame
Will to B. they fhall take it between them.
Contra, Ld. Coke’s Opinion, that the latter
Claufe revoked the former.——Obiter. Fane
and Fane, 1 Vern. 30.

7. . devifes 3000/. to all the natural
Children of his Son by Mrs. Heneage 5 the
natural Children born after making the Will
fhall not take; nay the Child in ventre fa
Mere fhall not take. Metham and The Duke
of Devon, 1 Will. Rep. 529.

A Devife to Relations is to be confined to
fuch as would take by the Statute of Diftri-
butions; but their Shares as to the taking
per Capita and per Stirpes may be different.

Thomas and Hole, Cafes in Eq. temp. Talbot
251.

Devife
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Devife to 4. and his Iffue, Remainder ta
B. and his Iffug; Remainder to the Heirs of
A:—4. dies without Iffue in the Life ‘of the
Teftator ; B. dies in the Life of the Teftator;
but leaves Iffue, who is alfo the Heir of A4,
This Iffue fhall not take an Eftate-tail, as If-
fue of B. nor the Remainder in Fee; as Heir
to 4. Goodright and Wrights 1 Will. 397.

7. S. devifes to his Wife for Life, Re¢main-
der to his Grandaughter (who was his Heir
at Law) for Life, Remainder to his own
Heirs Male ; a Nephew, although he be next
Heir Male, cannot take by virtue of the laft
Limitation, not having both Parts of the
Defcription meeting in him. Dawes and Fer-
rars, Prec. in Chan. 589.

F. S. devifes the Surplus of his perfonal
Eftate to fix Perfons, to each a fixth Part;
one of them dies in the Life-time of the Te-
ftator, this fixth Part fhall be taken as un-
difpofed of by the Will, and go to the Te-
ftator’s next of Kin. Page and Page, 2 Will.
Rep. 48q.

If Lands be devifed to 4. and his Heirs,
and 4. dies before the Teftator, the Heirs
fhall take nothing; for Heirs is a Word of
Limitation, and not of Purchafe: Agreed
per tot’ Cur’. 1 Freem. 293. in C. B.

A Termor of 1000 Years, without Im-
peachment of Wafte, devifed the fame to
Defendant; and if e die without Iffue, then
to Plaintiff; and per Ld. K. this being a De-
vife afier dymg without Iffue generally, is void.
2 Vol. Abr. Eq. 357. Ca. 3. i

" A per-
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A perfonal Eftate was devifed to 7. §. and
in cafe the fhould die without Iffue; then to
B. the Devife over to B. is void. 2 Freem.
Rep. 287. Ca. 357. 5.

If a Man be non compos, and not in his
right Senfes at the Time of making his Will,
though he afterwards, never fo long before
his Death, becomes a Man of Underftanding
and found Judgment and Memory, yet the
Will is void, becaufe he wanted the difpo-
fing Power at the Time of Difpofition, which
was the Time of making his Will.—-So the
Law is the fame of a Feme Covert; forif a
Feme Covert maketh a Will, though fhe be-
comes 2 Widow and unmarried before her
Death, yet fuch is a void Devife withour
Re-publication, for the Law here regards the
Time of making only.—So it is in the Cafe
of an Infant; if he makes a Will, though

the be of Age, nay though he be never fo old

when he dies, yet it is a void Devife, becaufe
he had not Difcretion, nor a difpofing Mind
at the Time of making; per Trever Ch. J.
in the Cafe of Archer and Bockingbam, Rep.
of Cafes temp. Q. Ann. 157.

A Devife to 4. with feveral Remainders,
and a Remainder over to the Heirs Male of
the Devifor; the Devifor had no Heirs Male
of his Body at his Death ; it is a void Limi-
tation, and a collateral Male cannot take by
this Devife.——In the King’s Cafe a Grant
to Heir Male is void, but in that of a com-
mon Perfon it is a Fee, and the Word AZcle
is idle ; but Heirs Male, ¢, in a Will are
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always intended of the Body, and implies
an Eftate-tail in B. R. Ford and Offulfion,
Ibid. 189. 3 Salk. 336.S.C. aDevife of a Re-
mainder fo bis right Heirs Male muft be in-
tended right Heirs Male of his Body, and
#o collateral Heirs Male thall take by fuch a
Limitation by way of Remainder.
~ Devife of a perfonal Eftate to B. and his
Iffue, or to B. and if he die without Iffue,
Remainder over to C. is void, and the whole
Intereft vefted in B. Gibbs and Barnardifton,
Gilb. Eq. Rep. 79. Prec. in Chan. 323. S.C.
P
In Ejetment and fpecial Verdiét. ¥. 6.
pofleffed of a long Term for Years in Lands,
devifed them to 4. Sir St. Andrew St. Fobn,
and his two Brothers fucceflively, provided
that neither of them fhould take till after
they are married; Rowland the third Brother
dies, Sir St. Andrew djes, the {fecond Brother
is Leffor of the Plaintiff: The Queftion upon
the fpecial Verdi&t was, whether this was a
good Devife to Sir Sz. Andrew St. Fobn and
his Brothers? It was objected, that this was
avoid Devife for the Uncertainty who fhould
take, by reafon of the Word fucceffively: Re-
folved per tor’ Cur’, that the Plaintiff thould
have his Judgment, becaufe the Devife is not
void for the Uncertainty. Ungly and Pesle,
w2Vl Abr. Eq. 358. Ca. 8. cites Vin. Abr. Tit.
Devife (V) Ca. 19. Vide Lucas’s Rep. 103.
Ongly and Pead, S.C. 2 Ld. Raym. 1312.
Ongley and Pealk, S G 4

It
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It has been faid, that if an Eftate has been
given to a Man and his Iffue, it is void for
the Uncertainty, becaufe it not appearing,
whether Mule or Female ; but that has been
held and determined fince not to be Law;
and yet it is well enough in a Devil:; per
Cur’ in B. R. in the Cafe of Shaw and W eigh,
Gilb. Eq. Rep. 28.

Teftator devifed 550 {omitting Pounds) to
his Daughter M. and alfo devifes 550/ to his
Dauchter B. and per Crwper C. the {ubfe-
quent Devife to B. makes it extreamly clear
that the Teftator mecnt 550/ and it is as
certain and good, as if the Word (Pounds)
had been exprefled. Freeman and Freeman,
2 Vol. Abr. Eg. 359. Ca. 11. cites Vin. Abr.
Tit. Devife (D) Ca. 22.

The Father in his Will taking notice, that
his Son 7. had much difobliged him, declares
thus; I do hereby refolve not to give him
any more than 20/ a Year for Life, to be
paid him quarterly. N. B. This was a Ba-
ftard Son, to whom the Father had by a for-
mer Will given 80/ a Year; but in the fe-
cond Will he takes notice of his ill Behaviour
at the Univerlity, and devifes that Eftate to
his legitimate Son: Per his Honour, 7. fhall
take nothing by this Will, the Words not
amounting to a Devile. Holder and Hulder,
2 Vol. Abr. Eq. 359. Ca. 12. cites Vin. Abr.
Tit. Devife (D b) Ca. 8.

%. S. poffefled of a Term devifed it to A7
and B. and if either of them died, and leave
no Iffue of their refpettive Bodies, ‘then to C.

M 2 Hiz
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His Honour held that the Devife over was
void. Froth and Chapman, 1 Will. Rep. 664.
—Afterwards I.d. Parker, upon an Appeal,
reverfed this Decree.  [bid.

Devife of Lands to §. and the Heirs of
his Body; S. died in the Life-time of the
Devifor; this is in the Nature of a lapfed
Legacy, and the Heir of §. fhall take no-
thing. Wynne and Wynne, 2 Vol. Abr. Eq.
360. Ca. 16. cites Vin. Abr. Tit. Devife (W
€) Ca. 18.

4. devifed all that his Mefluage or Tene-
ment in E. to F. and his Heirs, and all the
reft of his Mefluages, Lands, &¢. in E. and
elfewhere, to 7. L. in Fee; F. the Devifee
died in the Life-time of the Teftator, {o that
this became a lapfed Devife by his Death.
In EjeCtment the fole Queftion was, whether
this latter Claufe of the Will would carry
over the lapfed Devife to ¥. L. the refiduary
Devifee ; or whether it thould defcend to the
Teftator’s Heir at Law? Held per Cur’, that
the Devife of all the Reft and Refidue of my
Meffuages, Lands, &'c. did not convey what
was exprefly devifed before ; for the Tefta-
tor’s Intent appears to be to give his whole
Eftate to F. and his Heirs in that Mefluage,
and that at the Time of the Will made he
had no Reft and Refidue in that Houfe, and
the Devife to F. being void, the Houfe will
go to the Heir at Law. Wright and Hall,
in C. B. Fortefe. Rep. 182.

4. bequeaths to her Grandchild B. fome of
her beft Linen; this void for the Uncer-

3 tainty ;
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taint}—r‘; yet the Court recommended it to
the Executor to give fome of the beft Linen
to the Legatee. Peck and Halfey, 2 Will.

Rep. 387.

Precedents of Wilks.

HIS is the laft Will and Teftament of
me A. B. of, {&¢c. Widow and Reli& of
C. D. late of in the County aforefaid,
{ent. deceafed. Whereas my faid late Huf-
band C.D. did by his laft Will and Tefta-
ment, bearing Date on or about the
Day of devife to me and
my Heirs all that his Manor, capital Mef-
fuage, Mefluages, Mill, Clofes, Lands, Te-
nements and Hereditaments, in
in the faid County of with their
and every of their Appurtenances, in Truft,
to be by me fold, or otherwife difpofed of,
to and amongft all my Children by him on
me begotten, in fuch Shares and Proportions
as to me fhould feem meet; except fuch of
his faid Children who fhoyld in' his Life-time
have received their refpeétive Portions ; and
after feveral other Devifes and Bequefts my
faid late Hufband by his faid Will devifed
all the Reft and Refidue of his perfonal Eftate
whatfoever and wherefoever, to me his faid
Witfe, to be difpofed of by mé amongft my
M 3 Children,
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Children, at fuch Time and in fuch Shares
and Proportions as I fhould think fit. And
whereas my faid late Hufband at his Death
left Iffue by me nine Children (and who are
all of them fill living) that is to fay, three
Sons, wiz. George, Jobw and Thomas, and
fix Daughters, viz. Fane, now the Wife of
of, &c. Gent. M. then and
now the Wife of of, &¢. Eq;
and C. fince married to and now the Widow
of late of, &J¢c. deceafed, and
K. ncw the Wife of of, &Je.
Gent. and Awne and Elizabeth, not married.
And whereas great Part of the faid Premiffes
fo devifed to me by my faid late Hufband
as aforefaid, had been before fettled by him
on me for my Life. by way of Jointure ; and
whereas for want of a {uitable Purchafer, and
for that I did not think fit to fell or difpofe
of my Jointure, I therefore have not fold the
faid real Eftate, but I have in my Life-time
advanced and paid to and for my Son
and to and for each of my faid Daughters,

the Sum of l. a-piece, for or towards
their refpective Portions and Advancement;

and I have alfo given to my faid Daughters,

the Sums of L a-piece, viz. L
in Money out of my owd Pocket, and the

Sum of .. borrowed for them of my
faid Daughter and for the

Payment whereof I have given my own
Bond (the faid J a- pxece being for or
towards
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towards their refpettive Portions and Ad-
vancement). And whereas my Son
has by my Direction given his Bond to my
faid Son conditioned for the Pay-
ment of the Sum of l. to the
and for which laft-mentioned Sum
of {. T have made a Deduétion or Al-
lowance to my faid Son out of a
Sum or Debt of /. that was then due
or owing from my faid Son to me:
And whereas my faid late Hufband did in
his Life-time advance to or for each of my
faid Sons and and
my faid Daughter L.
a-piece, for or towards their reipective Por-
tions; and I have likewife advanced and lent
to my faid Son feveral Sums of Money
to the Amount of /. or upwards, and
I am like to be a very great Lofer thereby,
my faid Son having failed in the
World, and having a Commiffion of Bank-
ruptcy againft him. Now therefore I do
hereby give, devife and appoint all and fin-
gular the faid Manor, &¢. in the County of
aforefaid to my Son
and of, &¢. Efq; and their Heirs,
upon Truft that they or the Survivor of them
do and fhall, as foon as conveniently may be
after my Deceafe, fell the fame for the beft
Price that can or may be gotten for the fame,
and do and fhall pay and apply the Monies
arifing by fuch Sale (after a Deduétion of the
Cofts, Charges and Expences attending the
Execution of the Truft hereby in them re-
M4 ‘ pofed,
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pofed, or relating thereto) in Manner fol-
lowing; (that is to fay) In Truft out of the
Monies arifing by the faid Szle to pay to my
Daughter the Sum of l. and
to my Daughter the Sum of IA
and to my Daughter the like Sum of
l. (my faid two Daughters.
and not having as yet had or recei-
ved either from me or my faid late Huf-
band any Portions mare than the faid Sums

of /. a-piece) and to my Daughter
/. to my Son the

Sum of /. and to my Daughter
£ which /. to my Daughter

I dire¢t to be paid into her own
Hands, and that her Receipt alone for the
fame fhall be a fufficient Difcharge to my

+ faid Truftees, notwithftanding her Coverture.

o

And I will that Intereft after the Rate of.
per Cent. by the Year be allowed for the faid
refpective principal Sum out of the Rents
and Profits of the faid Premiffes fo devifed
to be fold as aforefaid, from the Time of
my Death until the faid Premiffes thall be
fold, or the faid principal Sums thall be paid
and fatisBed ; and all the Reft and Refidue
of the Monies to arife by fuch Sale I give,
bequeath and .appoint to my faid Son
his Executors, Adminiftrators and Affigns,
for his and their own Ufe and Benefit: And
1 do hereby declare my Mind and Will to be,
that if any of my faid Children, or any of
the Hufbands of any of my Daughters, fhall
in any Manner controvert any of the Difpo-
. fitions
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fitions or Appointments herein before by me
made as aforefaid, or fhall refufe to ftand to
or abide by the fame, or fhall refufe or ne-
glett to do or execute any reafonable or pro-
per A& for confirming the fame, or for Sale
of the faid Eftate or Premifies at
aforefaid, for the Purpofes aforefaid, being
thereunto requefted, then fuch of my faid
Children who, or whofe Hufbands fhall con-
trovert any of the Difpofitions or Appoint-
ments by me herein before made, or who
fhall refufe to abide by the fame, or fhall re-
fufe or neglet to confirm the fame upon
Requeft as aforefaid, his, her and their re-
fpective Wives and Children fhall be depri-
ved of and lofe all Benefit and Advantage of
whatever is herein before given or appointed
to or in Truft for them refpetively, or for
their refpective Ufe or Benefit, and the fame
fhall be divided amongft my other Children
who fhall confent and agree to this my Will,
in Proportion to what is herein before ap-
pointed to fuch of them refpetively as afore-
faid; and in fuch Cafe I do hereby give,
devife and bequeath to fuch of my faid Chil«
dren who, or whofe Hufbands fhall contro-
vert any of the Difpofitions or Appointments
by me herein before made, or who fhall re-
fufe to abide by the fame; or fhall refufe or
neglect to confirm the fame upon Requeft as
aforefaid, all that undivided Half an Acre of
all that Piece or Parcel of Meadow or Pa-
fture Land commonly called
lying and being at in the Parifh
) of
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of aforefaid, containing ten Acres,
four, €9¢. or thereabouts, little more or lefs,
the faid Half Acre hereby devifed lying and
being in the moft northward Part of the faid
Land, called and North on Land
called and Weft on Land called
and being together with the Refidue of the faid
Eand called - now or late in the Occu-
pation of To hold to fuch of my faid
Child or Children who, or whofe Hufbands
fhall controvert this my Will, or refufe or
neglect to abide by and confirm the fame as
aforefaid, his, her and their Heirs, as Te-
nants in Common, as and for their whole
Share of Right and Intereft in the faid whole
Eftate devifed to be fold as aforefaid ; and
then I give, devife and appoint all the Refi-
due of the faid Manor, Mefluages, . in
the Parith of aforefaid to my faid
Sons and and their Heirs,
in Truft, to be fold as aforefaid, and the
Money to be applied for the Benefit of my
other Children who fhall confent and agree
to this my Will, in Proportion to what is
herein before appointed to or for fuch other
Children refpectively as aforefaid, and in fuch
Manner and Form as the fame is herein be-
fore appointed to or for them refpectively
as aforefaid. I give and bequeath™ all and
fingular the Goods and Chattels, Debts, Ef-
feCts and perfonal Eftate whatfoever, which i
die poffefled of, interefted in, or intitled unto,
as follows ; (that is ta fay) To my eldeft
Son I give the Sum of /. and
1do
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I do hereby forgive him the Sum of L

out of the principal Sum of /. which
he owes me upon Bond ; alfo I give to my
Son the Sum of /. and in cafe

he fhall think himfelf obliged in Honour, or
intend to pay to my Eftate the faid principal
Sum of J. as he has declared, I do
hereby forgive him the Sum of J. Part
thereof ; I give to my faid Daughter
/. and to my Daughter A
and to my faid Daughter L to
my Son /. over and above
what I have before given him; alfo I give to
the Sum of Z. in Confidera-
tion of the Charge and Trouble he will have
in the Execution of the Trufts of this my
Will in him repofed. To the Poor of the
Parith of aforefaid the Sum of A
to be diftributed amongft them at the Dif-
cretion of my Executors. AlfoI give to the
faid and of, &¢c. the Sum
of I. upon Truft, to be placed out in
the Purchafe of new 8. S. Annuities, or other
good Government or other Securities, in their
Names, and the Intereft and Dividends thereof
from Time to Time to be paid to my Daugh-
ter or her Order in Writing during
her Life, for her fole and feparate Ufe, ex-
clufive of her Hufband ; and I will and di-
re¢t that her Receipt or Order in Writing
for the fame under her Hand, from Time to
Time fhall be a fufficient Difcharge for the
fame, notwithftanding her Coverture ; but if
my faid Daughter fhall furvive her Hu;
ban
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band then from and after his De-
ceafe I give the faid L. and the Stocks
or Securities in which the fame fhall be in-
vefted, to my faid Daughter for her
own Ufe and Benefit, and to be at her own
Difpofal ; and I direct the fame to be paid,
affigned or transferred to her accordingly;
but in cafe my faid Daughter thall
happen to die in the Life-time of her faid
Hufband, then and in fuch Cafe I do give
and bequeath the faid l. or the Stocks
or Securities in which the fame fhall be in-
vefted, from and after the Deceafe of my faid
Daughter unto if he fhall
be then living, and when he fhall attain his
Age of twenty-one Years, and until his at-
taining that Age or Death, which fhall firft
happen, the Dividends, Intereft and Profits
thereof, to be applied for his Maintenance
and Education: But if my faid Daughter

fhall die in the Life-time of her
faid Hufband, and the faid fhall be
dead at the Time of her Deceafe, or fhall
die afterwards before his attaining his Age of
twenty-one Years, then and in fuch Cafe,
from and after the Death of my faid Daugh-

ter and of the faid which
fhall laft happen, I give and bequeath the
faid . and the Stocks or Securities in

which the fame fhall be invefted, unto fuch

Child or Children of my faid Daughter

as fhall furvive my faid Daughter

and the faid and fhall attain the Age

or Ages of fixteen Years refpectively; and in
ity
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cafe of no fuch furviving Child or Childeen,
or who fhall live to attain that Age, then I
give and bequeath the faid -/ or the
Stocks or Securities in which the fame fhall
be invefted, and the Dividends, Intereft and
Profit thereof, from and after the Deceafe
of the Survivor of them my faid Daughter
the faid and of fuch fur-
viving Child or Children, if any, dying be-
fore the Age of fixteen Years, unto fuch
Child and Children of my faid Son
as fhall be then living, equally to be divided
between them, if more than one, Share or
Shares alike. Alfo I give to my Grandaugh-
ters and Children of my
Daughter the Sum of l. a-piece,
to be paid them refpectively at their refpec-
tive Ages of twenty-one Years, or Days of
Marriage, which fhall firft happen; and in
the mean time I direct that the faid two Sums
of /. be placed out at Intereft in the
Purchafe of new . §. Annuities, in the Names
of my Executors, and that the Dividends
and Produce thereof to be applied from Time
to Time for my faid Grandaughters Mainte-
nance and Education (as my faid Executors
thall think fit) until their refpetive Ages of
twenty-one Years, or Marriage, which fhall
firt bappen; and if either of my faid two
Grandaughters fhall die before fuch Age in
the Life-time of my faid Daughter
then I give the Share of fuch of them as
fhall {o die, equally to be divided betwein
the
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the Survivor of them and mvy faid Daugh-
ter but if my faid Daughter

fhall be then dead, then I give the Whole to
the Survivor of my faid Grandaughters ; but
if both of my faid Grandaughters fhall hap-
pen to die before attaining the Age of twenty-
one Years, or Martriage, then I give and be-
queath the Whole of the faid feveral Sums
of /. and ~ I and the Stocks or
Securities in” which the fame fhall be in-
vefted, unto my faid Daughter

in Cafe the fhall be then living, for her own
Ufe and Benefit. Alfo my Will is, that my
Plate, Watch, Jewels, Books and Houthold
Goods, fhall be diftributed and difpofed of
according to fuch Diretions as I fhall leave
in a Paper written with my own Hand, and
inclofed in, or annexed to this my Will,
alfo I appoint and dire¢t that all my wearing
Apparel (except what may be otherwife dif-
pofed of by me in the faid Paper Writing)
be delivered over to my Daughter

for her fole and feparate Ufe. And I do
hereby declare my Mind and Will to be,
that if any of my Children, or any of the
Hufbands of any of my Daughters, or any
other Perfon or Perfons intitled to any Legacy
or Legacies by this my Will, or to any In-
tereft therein, or in the Premiffes, fhall in any
Manner controvert any of the Gifts, Devifes,
Difpofitions or Appointments herein by me
made, or fhall refufe to ftand or abide by
the fame, or fhall refufe or neglett to do or
execute
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execute any reafonable or proper Aé for
confirming, eftablithing or carrying into Ex-
ecution the fame, being thereunto requefted,
ther that fuch Perfon or Pefons who, ot
whofe Hufbands controvert any of the Gifts,
Devifes, Difpofitions or Appeintments by
me herein before made, or who fhall refufe
to abide by the fame, or fhall refufe or neg-
le¢t to confirm the fame, upon Requeft as
aforefaid, his, her and their refpetive Wives
and Children fhall be deprived of, and lofe
all Benefit and Advantage (fave and exce
only as to his, her or their refpective Shares
of and in the faid half an Acre of Land by
me devifed and appointed as aforefaid) of
whatever is in or by this my Will, or any
Part thereof, given or appointed to, or in
Truft for them refpe&ively, or for their re-
{pettive Ufe or Benefit; and the fame (except
as aforefaid) fhall be divided amongft my
other Children who fhall confent and agree
to this my Will, in Proportion to what is
herein before appointed to fuch of them
refpectively as aforefaid.  Item, 1defire to be
buried in the Parith Church of
as near the Remains of my late Hufband as
conveniently can be; alfo 1 give, devife and
bequeath all the Reft, Refidue and Remain-
der of all my Eftate and Effetts, Real or
Perfonal, whatfoever and wherefoever, not
herein before otherwife effeftually difpofcd
of, after Payment of my Debts, Legacies,
and Funeral Exoences, to my faid Son

Ido

-3
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I do hereby make, ordain, conftitute and ap-
point

Executors of this my laft Will and Tefta-
ment, hereby revoking all former Wills by
me at any Time heretofore made, and do
declare this to be my laft Will and Tefta-
ment. In Witnefs whereof I the f{aid

the Teftatrix, have to this my laft Will and
Teftament, contained in this and the
preceding Skins of Parchment, fet my Hand
and Seal (to wit) my Hand to the Bottom of

each of the faid Skins, and my

Hand and Seal to this laft Skin, and my Seal
at the Foil of the Top of the faid Skins, where
all the Skins are fixed together, this

Day of 1755

The Writing contained in this
and the preceding
Skins was figned and fealed
by the above named
and by her publifhed and
declared as and for her laft
Will and Teftament, in the
Prefence of us who have
hereto fubfcrib’d our Names

*in her Prefence, and in the
Prefence of each other.

THIS
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1 HIS is the laft Will and Teftament of
me A. B. of, &%¢. Firft, I will that all

fuch Debts as I fhall juftly owe at the Time
of my Deceafe; and iy Funeral Charges
and Expences, be in the firft Place paid by
my Executors herein afternamed. Item, I
give, devife and bequeath unto C. D. of;
&e. all and every my Mefluages, Lands;
Tenements and Hereditaments, and Premiffes
whereof I am feifed in Fee, fituate, lying and

being in in the County of
and now or late in the feveral Tenures ot
Occupations of and or one

of them, their, or one of their Afligns;
Leflees or Undertenants; To have and to hold
all and every the faid Mefluages, {Fc. unto
and to the Ufe of the faid C. D. and his
Heirs for ever. Item, 1 give; devife "and
bequeath unto of in the
County of all my Copyhold Meflu-
ages, Lands; Tenements and Hereditaments,
(and which I have lately furrendered to the
Ufe of my Will) fituate; lying and being in
the faid Coutity, and which now are or late
were in the feveral Tenures or Occupations
of and or one of them;
‘their or one of their Affigns, Leflees or Un-
dertenants; To have and to hold all and every
the faid laft mentioned Meffuages; Liands,
Tenements, Hereditaments and Premifies,
‘with their and every of their Appurtenances,
unto and to the Ufe of the faid '
N and
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and the Heirs of his Body lawfully to be be-
gotten ; and for Default of fuch Heirs, then
to the right Heirs of me the faid 4. B. for
ever. Item, 1 give, devife and bequeath
unto of in the County of

Efq; all thofe my Meffuages or
Tenements with their and cvery of their Ap-
purtenances, now in the feveral Tenures-or
Occupations of and ~or
their feveral Leflees, Undertenants or Afligns,
fituate, ftanding and being in the Parith of

in the County of and all
that my other Mefluage or Tenement with
the Appurtenances, fituate, ftanding and
being in the faid Parith of and near
or adjoining to the faid two laft mentioned
Mefluages or Tenemesnts, and now called, or
commonly known by the Name or Sign of
the . and heretofore in the Tenure or
Occupation of his Undertenants or
Affigns, but is now untenanted ; and all that
little Building, Mefluage or Tenement here-

tofore in the Tenure or Occupation of

fituate, {tanding and being in the Yard or
Backfide, and heretofore belonging to, or
lett with the faid laft herein before devifed
Mefluage, and alfo all other my Mefluages or
Tenements, Ground and Hereditaments in

aforefaid with their Appurtenances;
To have and to hold all and every the faid
laft mentioned Mefluages or Tenements and
Premiffes, with their Appurtenances (fubject
neverthelefs to, and charged and chargeable
with the Annuity, ‘yearly Rent or Sumf
. . O
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of J. herein after-mentioned) unto him
the faid and his Affigns, for and
during the Term of his natural Life; and
from and immediately after his Deceafe I
give, devife and bequeath all and every the
fame Mefluages or Tenements and Premiffes,
with their and every of their Appurtenances
(fubje to and charged and chargeable with
the Annuity herein after-mentioned) unto and

to the Ufe of in the County of
and the Heirs of his Body lawfully begotten,
or to begottens and for Default of fuch
Heirs; then to my own right Heirs for ever;
and I do hereby give, devife and bequeath
unto  Wife of and her Affigns,
for and dutipg the Term of her natural Life,
one Anmuity or clear yearly Rent or Sum of
l. of lawful Money of Great Britain,
free of Taxes and all other Deduétions, Par-
liamentary or otherwife; to be iffuing and
payable out of all and cv’e{] the faid laft
mentioned Mefluages and Tenements and
Premiffes; and to be paid and payable by
equal Half-yearly Payments, at the two
moft ufual Feafts or Days of Payment in the
Year, that is to fay, the Feaft of the An-
nunciation of the blefled Vitgin Mary, and
Saint Michael the Archangel ; the firft Pay.
ment thercof to be on fuch of the fame
Feafts as fhall firft .and next happen after
my Deceafe; and I do hereby charge and
fubjet all and every the fame Mefluages or
Tenements and Premiffes, to and with the
Payment of the faid gnnuity, yearly Rent
2 or
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or Sum of 2. accordingly. And my
Will is, that in Cafe the fuid Annuity,
yearly Rent or Sum of /; or any Part
thereof, ' thall be behind or unpaid by the
Space of twenty-eight Days next over of
after either of the aforefaid Feafts whereon
the fame is herein before dire€ted to be paid
as aforefaid, that then and {o often it fhall
and may be lawful for the faid (the
Annuitant) and her Affigns, to enter.upor
all and every or any Part of the faid Pre-
miffes charged with the faid Annoity as
aforefaid, and diftrain for the fame, or for {o
much thereof as fhall be fo in Arrear, and
all Cofts and Charges occafioned by Nen-
payment thereof. . Item, I give, devife and
bequeath -unto of " in the
County of all that my Mefluage or
Teénement (being part Freehold and part
Leafehold) with the Appurtenances, fituate,

ftanding and being in in the Parith
of - and now or late in the Poffeflion
or Occupation of his Undertenants

or Affigns; and alfo all that my Freehold
Piece or Parcel of Ground lying and being
in or near an open Field, commenly called
or known by the Name of the Town Field,
in the Parifh of and now or late in
Leafe to and all thofe Mefluages,
Tenements, Ereftions and Buildings there-
upon, or upon any Part thereof now erected
and built, and erecting and building, with their
a:d every.of their refpe&xve Appurtenances ;

‘Fo have and o hold the faid Mefluages or Te-

. Va nements,
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nements; and Piece or Parcel of Ground and
Premiffes laft above before devifed, with
their and every of their refpective Appur-
tenances, unto the faid and her Af-
figns, for and during the Term of her natu-
ral Life, (fhe and they keeping the fame in
good Repair) and from and immediately
after her Deceafe, I give, devife and be-
queath the fame Meﬁuages or Tenements,
Pieces or Parcels of Ground and Premiﬂ'cs,
with their and every of their rcfpc&ive.A -
purtenances, unto the faid and t
Heirs of his Body lawfully to be be uotten ;
and for Default of fuch Heirs, then to my
own right Heirs for ever. Item, 1 give,
devife and bequeath unto the faid
all that my Mdﬁlage or Tenement, with
Appurtenances in which I hold by
or under a Leafe from - and
his Wife (both deceafed) or one of them;
and all my hi‘cate, Right, Title, Term and
Intereft of and in the fame Premifles, with
the Appurtenances; To have and to hold unto
the faid his Executors, Adminiftra-
tors and Affigns, to and for his and their
own Ufe and Benefit. Item, I give and be-
queath unto of &c. the Sum of A
of lawful Money of Great Britain, to be paid
within three Calendar Months next after my
Deceafe. Item, 1 give and bequeath unto
J. for to buy him Mourning.
(Here the Teftator gave feveral other Lega-
cies). All the faid laft-mentioned Legacies [
will and dire& to be paid within one Calendar
Month next after my Deceafe.  Liem, 1 give
N3 and

181



182

Law of Devg'/'e’!

and bequeath the Sum of L of like
Money unto the Managers of the Prefby-
terian Fund in to be difpofed of as
they fhall think fit, and the Receipt of the
Treafurer for the fame Fund for the Time
being to be a {ufficient Difcharge to my Ex-
ecutors for the fames and Igive and bequeath

the Sum of J. of like Money unto the
Managers and Truftees of the Charity School
in for the Ufe and Benefit of the

faid Charity School, and I will that the Re-
ceipt of two or three fuch Managers or
Truftees fhall be a fufficient Diicharge to
my Executors for the fame, Jtem, 1 give
and bequeath the Sum of l. of like
Money to and for the Benefit of the poor
Members of the Society or Congregation of
Proteftant Diffenters in (whereof my
Jate Father was Minifter or Paftor) to be
diftributed in fuch Manner and Proportions,
and to fuch Objects, as my Executors herein
after named, or the Survivar of them, fhall
think fit, Jrem, 1 give and bequeath the
Sum of /. of like Money unto
of, &¢. and of, &¢. their
Executors and Adminiftrators, upon the fe-
veral Trufts, and to and for the feveral Pur-
pofes herein after mentioned and directed of
and concerning the fame, (that is to fay)
upon Truft that the faid and
(the Truftees) and the Survivor of them,
his Executors or Adminiftrators, fhall and
do in his or their own Names, or in the
Names of him or themfelves, and of fuch
other
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other Perfon or Perfons as he or they fhall
think fit, from Time to Time put and place
out the faid Sum of /. upon fome
publick or private Security or Securities at
Intereft, or lay out and inveft the fame in the
Purchafe of Stock in fome of the publick
Funds, or of South Sea Aunuities, or other-
wife imploy and improve the fame '3
in fueh a Manner as they my faid Truftees,
or the Survivor of them, fhall in his or their
Difcretion or Difcretions think fit, and fhall
and do pay, apply and difpefe of the clear
yearly Dividends, Intereft and Produce there-
of, as the fame fhall from Time to Time
arife and be received (over and above what
fhall be fufficient to anfwer and pay the
Cofts and Charges attending of the Execu-
tion of the Trufts by me hereby direted
concerning the fame J.) unto and for
the Ufe and Benefit of the Minifter or Paftor
for the Time being, of the faid Society or
Congregation of Proteftant Diffenters in
for fo long Time as ‘the faid So-
ciety or Congregation fhall fubfift as a re-
ligious Society of Proteftant Diflenters, and
continue to meet and affemble together for
the Worfhip of God in their prefent Place
of religious Worthip, or elfewhere in
aforefaid, or the Neighbourhood thereof.
Provided npeverthelefs, and my Will and
Mind is, and I do hereby exprefly will, de-
clare and dire®, that in Cafe at any Time
hereafter the faid Society or Congregation
fhall be diffolved and broke up, or that the
N4 Laws
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Laws and Statutes of this Realm fhall difil-
low and prohibit the fame Society or Congre-
gation from meeting together for religious
Worthip, as Proteftant Diffenters are now by
Law tolerated to do, then and in either of
the faid Cafes, and when and as foon as the
fame or either of them fhall happen, the faid
Sum of L. and all the Intereft and Pro-
duce from thenceforth to arife and be received,
fhall fink and fall-back into the Refiduum of

‘my perfonal Eftate by me herein after given

and bequeathed, and fhall be, go and remain
to and for the Ufe and Benefit of fuch Per-
fon or Perfons, who for the Time being
thould or would have been intitled unto fuch
Refiduum by Virtue of, and under this my
Will, Jrem, 1 give and bequeath all my
Rings whatfoever, and fuch Pieces of my
Plate as are marked with my own Name and
Arms, and my Houthold Goods and Futni-
ture, and my Wearing Appatel, unto the
faid * and all my Study of Books,
and all other my Plate (not herein before be-
queathed) and all my ready. Money and Se-
curities for Money, Arrears of Rent, Debts
to be owing, and all my Stocks in any of the
publick Companies or Funds, and all other
my Goods,. Chattels and perfonal Eftate
whatfoever (not herein before by me other-
wife bequeathed or difpofed of). Ialfo give
and bequeath unto of, &¢. to and for

" his own Ufe and Benefit; and I do hereby

make, ordain, conftitute and appoint
and Executors of this my laft Will
. and
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and Teftament; and I give and bequearh
unto the faid” - .the Sum of NA
for his Care and Trouble as one of my Ex;
ecutors and Truftees. Jtein, I do- hereby au-
thorife; impower and dire¢t my f3id Execu-
tors, and the Survivor of them, his Execu-
tors and Adminiftrators in the: miean time,
from and aftér my Deceafe, until the faid

fhall attain his Age of T'wenty-one
Years, to manage and improve the Eftate
and Fortune of him'the faid by me
hereby given him for his Ufe and Benefit,
and to leafe all or any Part of his Freehold,
Copyhold or Leafehold Eftates, and to lend
and place out upon Security or Securities at
Intereft, or to lay out in the publick Compa-
nies or Funds, or otherwife improve accord-
ing to his or their Difcretion or Difcretions,
all or any Part of the Monies belonging or
-arifing from the faid Eftates and Fortune of
the faid and to-pay unto and account
with him the faid for .all fuch
Rents, Interefts, Produce and Improvements,
as fhall arife from or be made of, and pro-
duced by the faid Eftates, Monies and For-
tune hereby given, devifed and bequeathed
to him, when he fhall attain his Age of
Twenty-one Years. And my Will is, and I
do hereby exprefly declare, that my faid Ex-
ecutors and Truftees, or either of them,
their or cither of their Executors or Admi-
niftrators, fhall not be charged or chargeable
with or accountable for more of the afore-

faid
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faid Monies and Eftates, than he or they
fhall actually receive, or fhall come to his
or their refpective Hands by Virtue of this
my Will, nor with or for any Lofs which
fhall happen of the faid Monies and‘Eftate
hereby by me given to the faid or
of the aforefaid Sum of l. or in any
Part thereof, fo as fuch Lofs happen without
their wilful Default and Neglc£ ;3 nor the
one of them for the other of them, or for the
Aéts, Deeds, Receipts, Defaults or Difburfe-
ments the one of the other; and alfo that
it fhall and may be lawful for them my faid
Executors, and each of them, their and each
of their Executors and Adminiftratots, in the
firft Place, by and out of the faid Premiffes
hereby devifed to the faid refpec-
tively to dedut and reimburfe him and
themfelves refpeétively, all fuch Lofs, Cofts,
Charges and Expences, as he or they, or
any of them, fhall fuftain, expend, or be
put unto, for or by Reafon of the Perform-
ance of this my Will, or the Trufts hereby
in them repofed, or the Management and
Execution thereof refpectively, or any other
Thigg in any wife relating thereunto ; and
gftly, I'do hereby revoke, &7c. In Witnefs,
(5

THIS
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HIS is the laft Will and Teftament of
me 4. B. of

of which Will I have caufed two Parts to be
written, both of the fame Tenor, Words and
Form as this. Firft, I defire that my Body
may be interred in the moft private Manner,
at the Difcretion of my Executor herein after
named ; and whereas my Daughter

Wife of had only L at her
Marriage ; but I have lately paid and given
to the faid the further Sum of

1. and have alfo covenanted and agreed

to give or leave to them the faid
and his Wife, or the Survivor of
them, or their Children or Iffue, or other Re-
prefentative, either in my Life-time, or in
and by my laft Will and Teftament, at the
Time of my Deceafe, the further Sum of
{. which they the faid and
his Wife, have covenanted and
agyeed to accept in full for the Advancement

and Preferment of her the faid

out of all fuch Part and Share as they or ei-
ther of them can or may, or could or might
claim or pretend to, of, in, or out of all or
any Part of my perfonal Eftate, by virtue of
the Cuftom of the City of Londen, or other-
wife (except fuch Part thereof as I fthould or
might freely and voluntarily give or leave to
them or either of them by my laft Will and
Teftament, or otherwife): Now therefore I
do hereby give and bequeath the Sum of
/. of Jawful Money of Great Britain,
to
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to be paid by my Executor herein after na-
ned within three Calendar Months next after

my Deceafe unto the faid and

his Wife, or the Survivor of them,
or to {uch other Perfon or Perfons, as for the
Time being fhall be intitled to receive the
fame, according to the true Intent and Mean-
ing of my faid Covenant and Agreement in
that Behalf entered into by me, “and in full
Satisfattion and Difcharge of and for the
fame Covenant and Acrreement Item, 1give
and bequeath unto fuch Perfons whofe Names
fhall at the Time of my Deceafe be found
exprefled or contained in any Lift, Note or
other Writing written or figned by me, the
feveral and refpeétive Sum and Sums of Mo-
ney which fhall be therein fet down, men-
tioned or exprefled to be by me given to
them refpectively. Item, Igive and bequeath
unto my Nephew of, &¢. in the County
of and Mr. Brother of the
faid and to their Heirs and Afligns,
for and during the natural Life of my faid
Daughter an Annuity or yearly
Rent~charge of l. of like Money, ta
be yearly and every Year iffuing and payable
out of all my Manors, Mefluages, (. in the
County of upon Truft neverthe-
tefs, that the faid and
thall and do pay, apply and difpofe of the
faid Annuity or yearly Rent-charge of A
unto fuch Perfon and Perfons, and for fuch
Ufes and Purpofes as the the {aid
fhall from Time to Time, notwithftanding
her
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her Coverture, by any Note or Notes inWri-
ting under her Hand direét or appoint, to
the Intent that the fame may not be at the
Difpofal ' of, or fubjett or liable to the Con-
troul, Debts, Forfeitures or Engagements of
her prefent or any after-taken Hufband, but
only at her own fole and feparate Difpofal,
and for her own fole and feparate Ufe and
Benefit. (The like to two other Daughters.
And then the Teftator goes on, and fays)
And it is my Will and Defire that the afore-

faid Annuity fhall be paid to my faid Daugh-

ter ‘by two equal half-yearly Pay-
ments, on the two moft ufual Feafts or Days
of Payment in the Year (that is to fay) the
Feafts of St. Michael the Archangel and the
Annunciation of the blefled Virgin Mary in
every Year ; the firft of the faid half-yearly
Payments to begin and be made on fuch of
the faid Feafts as fhall firft happen next after
my Deceafe: And my further Will is, that
it fhall and may be lawful to and for my faid
Truftees, their Heirs and Affigns, fromTime
to Time, in cafe of Non-payment of the faid
Annuities, or any of them, or any Part of
them, to raife the fame by Diftrefs upon all
or any Part of the Premiffes charged there-
with, together with the Cofts and Charges of
fuch Diftrefs. And whereas T have already
fufficiently provided for my faid Daughters
~ and ~ at the Time of their
refpeftive Marriages with their now Huf-
bands, and for which I have all their Dif-
charges; ‘and have now likewife fufficiently-

provided for my faid Daughter .
b1/
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in Manner aforefaid 3 yet neverthelefs; a5 a
further Provifion for my faid three Daugh-
ters, for their {eparate Ufe (over and above
the feveral Annuities herein before given for
their Benefit, for their refpective Lives as
aforefaid) I do hereby give and bequeath
unto the faid and their
Executors and Adminiftrators 1. Capi-
tal Stock in the United Egft-India Company,
upon the Trufts herein after-mentioned con-
cerning the fame (that is to fay) As to one
full third Part thereof, upon Truft, that they
my faid Truftees, their Executors or Admi-
niftrators, thall and do pay, apply and dif-
pofe of the yearly Dividends, Intereft and
Produce thereof, as the fame fhall from Time
to Time (during the natural Life of my faid
Daughter ) arife or be received, unto
the proper Hands of her my faid Daughter
' or otherwife to permit and fuf-

fer her my faid Daughter to receive
the fame to and for her own fole and fepa-
rate Ufe and Benefit, to the Intent that the
fame may not be at the Difpofal of, or fub-
je€t or hable to the Controul, Debts or En-
gagements of her prefent or any after-taken
Hufhand, but only at her own fole and fepa-
rate Difpofal, and upon further Truft that
they my faid Truftees, their Executors or
Adminiftrators, fhall and do, from and after
the Deceafe of my faid Daughter .
transfer and difpofe of the faid third Part of
the faid l. Stock unto all and every,
or fuch one or more of the Children or
Grand-
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Grandchildren of her the faid which
fhall be then living, in fuch Parts, Shares
and Proportions, Manner and Form, as fhe
notwithftanding her Coverture, or whether
the fhall be fole or married, by her laft Will
and Teftament in Writing, or any Writing
purporting to be her laft Will and Teftament,
to be by her figned, fealed and publithed in
the Prefence of three or more credible Wit~
neffes, fhall direct, limit, give or appoint the
fame; and in Default thereof, then unto and
amongft all and every the Children of her
the faid which fhall be living at the
Time of ber Deceafe, equally to be divided
between them (if more than one) Share and
Share alike, and the Child or Children of
fuch of them as fhall be then dead, in Man-
ner aforefaid, and fuch Child or Children to
have his, her or their Father’s or Mother’s
Share only. Provided always neverthelefs,
that in cafe my faid Daughter
fhall have no fuch Children or Grandchildren
living at the Time of her Deceafe, then my
faid Truftees, their Executors or Adminiftra-
tors, thall aflign and transfer the faid third
Part of the faid L. Stock unto
his Executors and Adminiftrators,
to and for his and their own Ufe and Benefit;
and as to one other third Part of the faid
J. Capital Stoek, upon Truft, that they
my faid Truftees, their Executors or Admi-
niftrators, fhall and do pay, apply and dif-
pofe of the yearly Dividends, Intereft and
Produce thereof, as the fame fhall {gom
ime

15t



192

Laow of Devifés.
Time to Time (during the Life of my faid

Daughter ~~  (another Daughter) arife
or be received, unto the proper Hands of her
the fuid or otherwife, ¢, (as be-

fore). And as to the remaining third Part
of the faid= 1. Stock, upon Truft, &,
(for another Daughtet’s Benefit, as before).
And my Will is, that the refpetive Receipts
of my faid-feveral Daughters alone, under
their refpetive Hands, as well for their faid

. feveral and refpective Annuities or Rents

charges, as for 'their feveral Parts and Shares
of the yearly Dividends, Intereft and Pro-
duce -of the-faid Es/t-India Stock, fhall from
Time to Time, notwithftanding their refpec<
tive Covertures, be good and: fufficient Dif-
charges to the Perfon or Perfons paying the
fame Annuities and- Dividends, Intereft or
Produce, for fo much thereof for which fuch
Receipts thall refpectively be given. Provi=
ded always, ‘and my Will is, that my faid
three Daughters and their -refpective Huf-
bands fhall (in cafe my Executor requires it)
give him, within two Calendar Months next
after :my :Deceafe, a further and fufficient
Releafe and Difcharge from all their refpec-

tive further Claims and Demands whatf{oever

out of my faid Eftate, by virtue of the faid
Cuftom of the faid City of Loadon, or other-
wife ; and in"cafe of their Negle@ or Refufal

fo to do, then all and every of the Gifts,

Devifes, Annuities, Legacies and Appoint-
ments by this my ‘Will made or given to or

for the Benefit of them, or fuch of them fo

negleting
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hegle@ting or refufing; fthall ceafe and be
void, for the Benefit of my Executor, hig
Executors and Adminiftrators. And in cafe
the faid Egft:India Stock, or any Part there-
of, fhall be redeemed ot paid off; then my
Will is, that my faid Truftees, their Execu-

tors or Adminiftrators; fhall and do lay out;

the Monies to be received for and in lieu of
the Stock fo redeemed or paid off; in fuch
Stocks, Funds, or other publick or private
Securities, as my faid three Daughters fhall
refpectively agree to; and that the Monies
fo received and laid out fhall be fubjet to
the fame Trufts, and for the {ame or the like
Intents ahd Purpofes as are herein before de-
clared, of and concerning my faid Daughters
their refpective Shares of and in the faid Ié
Laft-India Stock. Item; 1 do hereby diredt
and appoint, that my Executor do with all
convenient Speed atter my Deceafe, out of
my perfonal Eftate, lay out the Sum of 4
in the Purchafe of Freehold Lands or Here-
ditaments of Inheritance in Fee-fimple in Eng-
land, and convey and fettle, or procure the
fame to be conveyed and fcttled, unto and
upon the Churchwardens and Overfeers of
the Parifh of in the Town of
in the County of for the time
being, and their Succeflors for ever, upon
the Trufts, and for the Purpofes herein
after-mentioned (that is to fay) upen Truft,
that the yearly Rents and Profits of the Pre-
miffes o to be purchafed fthall yearly and
every Year be laid out and difpofed of by
the Churchwardens and Overfeers for the time
O being
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. being of the faid Town of for the

placii,g ovr one or more poor Boy or poor
Boys born or to be born in the faid Town,
and Parifh of aforefaid :c be an Ap-
prentice or A pprentices to fome Handicraft
Trade, or a Mariner or Mariners, and that
the Children of fuch Perfons of the faid Town
and Parith, who have been very induftrious in
their Callings or Way of Living, for the
Support and Maintenance of their Families,
and have not been in the Poor’s Rate, fhall
have the Preference to all others. Provided
neverthelefs, that in cafe the Monument
ere@ed in the Parifh Church of

aforefaid by my Brothers and myfelf, to per-
petuate (as much as in us lay) the Memory
of our dear Parents, fhall at any Time want
repairing, or the gilt Letters upon the fame
fhall be defaced, and become not legible,
then and fo often as the fame fhall happen,
it is my Will, that fo much Money be from
Time to Time taken out of the Rents and
Profits of the Lands and Hereditaments fo
to be purchafed, as fhall be fufficient to re-
pair the faid Monument, and make the faid
gilt Letters thereon legible, and from Time
to Time to maintain and preferve the fame in
fuch Condition; and in fuch Years wherein
fuch Repairs thall be made, only the Over-
plus of the faid Rents (above what fhall be
fufficient for fuch Repairs) fhall be employed
towards placing out fuch poor Boy or poor
Boys in Manner aforefaid. Provided alfo,
and upon this Condition neverthelefs, that in

cale
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cafe the faid Monument thall not from Time
to Time be repaired and preferved in Man-
ner aforefaid, then from and after Default of
fuch Reparation and Prefervation, the Lands
and Hereditaments to be purchafed as afore-
faid fhall veft in, and remain and come to
my own right Heirs, and the Eftate and In-
tereft of the faid Churchwardens and Overfeers
for the time being in the fame Premifles; fhall
from thenceforth ceafe and be utterly void.
And whereas my Brother late of
Merchant, deceafed, did (among other things)

by hisWill give to me theSumof  / tobé"

by me gWen away, diftributed, divided and
difpofed of amongft fuch of my Children or
other Relations; in fuch Sort and Manner;
and in fuch Shares and at fuch ”hmes, as I
fhould think fit; now my Will is, and I do
hereby direct that the faid Sum of I
fhall be diftributed, divided and difpofed of
by my Executor berein after named, within
ﬁx Months after my Deceafe, to and amongf’c
fuch of my Children, and in fuch Propor-
tions and Matiner, as herein after mentioned
and exptefled, (that is to fay) To my faid

A

Daughter the Sum of

(Part thereof) to my faid Daughter

the like Sum of I. (othet Part theteof)
to my faild Daughter the like
Sum of l. (other Part thereof) and
all the Refidue of the fame /. to my
Daughter Item; 1 give, devife

and bequeath all and every my Manors; &e.
02 in
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in the County of or elfewhere
within the Realm of England; as well Frece«
hold, as Copyhold and I.eafehold for Lives,
viith their and every of their Appurtenances,
unto and to the Ufe and Behoof of my Son”
his Heirs and Afligns for ever,
{iibje€t neverthelefs as to my faid Eftate in
the faid County of to the aforefaid
Annuities or yearly Rent-charges by me here-
in before given thereout, or charged thereon,
in Truft, and for the Benefit of my Daugh-
ters, for their refpective Lives as aforefaid,
or fuch of them as fhall be fubfifting. [Aakes
refiduary Legatee, &c.] In Wit
nefs, &e. :

HERFAS 1 4 B. of, {5¢c. have
made my laft Will and Teftament 1n
Writing, bearing Date the in the
Year of our Lord 1755, -and have thereby
ordained, conftituted and appointed: 4. B.
of; &¢c. and C. D. of, F¢. Executors of
my faid Will; now I do by this my Wri-
ting (which I declare to be a Codicil to my
faid Willy and direét to be taken as a Part
thereof ) will and dire&t that the faid 4. B.
fhall not be an Executor of my faid Will,
but that in his Room and Stead ‘
of fhall be one of the Executors of
my faid Will jointly and together with the
£aid €. D. and I do hereby accordingly make,
ordain,
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ordain, conftitute and appoint them the faid
C. D. and joint Executors of my
faid Will, as fully and effectually to all In-
tents and Purpofes, and in all Refpeéts, .as
if they only and no other Perfon or Perfons
had been by me originally in my faid Will
conftituted and appointed Executors thereof.
I hereby revoke and make void the Legacy
of  / inand by my faid Will given to
my late Servant (the being fince
‘deceafed); and I do hereby ratify.and conﬁrm
my faid Wlll and all the Gifts, Pevifes, Be-
queaths, Matters and Things therein con-
tained, and not hereby altered and revoked.
In Witnefs whercof I the faid 4. B. the Te-
ftator, have hereunto fet my Hand and Seal
this Day of Fanuary in the
Year of the Reign of King George the Se-
cond, and in the Year of oyr Lord 1755,

03 THIS
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= HIS is the laft Will and Teftament of
me 4. B. Wife of C. D. of, &c. Efqg;
Whereas in and by a certain Indenture of
three Parts bearing Date on or about the
Day of and made or mentioned to be
made between the faid €. D. of the firft Part,
me the faid 4. B. by my then Name of
of the fecond Part, and E. F. of, {Fc. Mer-
chant, and G. H. of, &5¢. of the third Part, and.
made previous to, and in order to my Mar-
riage with the faid C. D. my now Hufband,
divers Leafehold Mefluages, {5¢. Bank Stock
and Eaft-India Bonds of me the faid 4. B. aré
thereby affigned and transferred unto the faid
E.F. and G. H. their Executors, Adminiftra-
tors and Affigns, in Manner therein expreffed,
in Truft neverthelefs, for the fole and feparate
Ufe and Benefit of me the faid 4. B. and with
full and abfolute Power for me from Time to
Time, notwithftanding my Coverture, and
whether I thould be fole or married, by any
Writing or Writings under my Hand and
Seal, attefted by two or more credible Wit-
nefles, or by my laft Will and Teftament in
Writing, or any Writing or Writings pur-
porting to be my laft Will and Teftament,
to be by me figned, fealed, and publithed
and declared in the Prefence of the like
Number of Witnefles, to difpofe of the faid
Leafchold Mefluages, &5¢. Bank Stock and
Eaft-Tndia Bonds, or any Part thereof, to fuch
Perfon or Perfons, and in fuch Proportions
and Manner as I fhould think fit, as in and
by
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by the faid Indenture, Relation being there-
unto had, will more fully appear. Now 1n
Tc{hmony of the fincere Love and Affection
which I have and juftly bear towards the faid
C. D. my moft dear and indulgent Hufband,
and by virtue of the Power and Powers, Au.
thority and Authorities, to me referved and
given in and by the faid in Part recited In-
denture, and of all other Power and Powers,
Authority and Authorities, any wife enabling
me thereunto, I the faid 4. B. do by this my
laft Will and Teftament, or Writing purporting
to be my laft Will and Teftament, to be duly
figned, fealed, publithed and declared in the
Prefence of the Perfons whofe Names are here-
under written, as Witnefles thereto, give, de-
vife, bequeath, diret, limit and appoint all
and every the faid Leafehold Mefluages or
Tenements, Bank Stock, FEaf-India Bonds,
and all other my Mefluages, &&¢. Stocks,
Bonds, Goods, Chattels, Monies and Eftate
whatfoever and wherefoever, and of what Na-
ture or Kind foever, whereunto I am intitled
at Law or in Equity, or whereof I have any
Power to difpofe, and all my Eftate and
Intereft therein, unto my faid Hufband, the
faid C. D. (whom 1 thick is moft defervmg
thereof) his Heirs, Executors, Adminiftra-
tors and Afligns refpectively, to and for his
and their own Ufe and Benefit abfolutely ;
and I do hereby direét my faid Truftees in
the faid recited Indenture mentioned, to con-
vey, aflign and transfer over the fame and
every Part thereof to him and them accord-

04 ingly 5.
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ingly ; yet neverthelefs my Mind and Will
is, and I do hereby defire and requeft my
faid Hufband to give (out of what I have
herein before bequeathed to him) unto his
Daughter by his former Wife (in
cafe he fhall think fit, and in his Judgment
the fhall prove deferving of the fame) the
Sum of L of lawful Money of Great
PBritain, to be paid to her at fuch Time or
Tinies, and in fuch Manner or Proportions,
and - unier fuch Reftrictions in all Refpes,
as he fhall dire&, and think may be moft for
her Benefit.  And 1 do hereby conftitute and
appoint my faid Hufband C. D. fole Execu-
tor of this my laft Will and Teftament; and

T earneftly defire of him that I may be bu-

ried where he himfelf intends to be buried,

and that he would give proper Directions in

his Will for that Purpofe, in cafe he thould

furvive me; and laftly, I do hereby rCVOkC‘,

{9’: In Witnefs, {Je.
Signed: e.

THIS
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HIS is the laft Will and Teftament of

me 4. B. of, &¢c. Firft, I defire to be
decently and privately buried in the Church
or Church-yard belonging to the Parifh. in
Wthh I fhall happen to die, without any Fu-

ner-! Pomp, and with as little Expence as

may be; and I give and bequeath unto the
Poor which receive Alms of that Parith in
which I fhall happen to die, the Sum of

l. to be diftributed in fuch Propor-
tions and Manner as my Executrix herein
after named fhall think fit; alfo I give and
bequeath unto fuch of my Children of my
late Sifter as fhall be living at the
Time of my Deceafe, the Sum of L of
lawful Money of Great Britain, to be equally
divided between them Share and Share alike,
and to be paid to them at their refpettive
Ages of twenty-one Years, or Days of Mar-
riage, which fhall firft happen, and in cafe
any of them fhall happen to die before the
Age of twenty-one Years, or Marriage, then
I give and bequeath the Share or Shares of
her or them fo dying to the Survivors of
them, to be equally divided between them,
payable as aforefaid ; but if only one of my
fiid Sifter’s Children fhall live to attain the
Age of twenty-ane Years, or be married, then
to fuch Survivor, Alfo 1 give to my Ser-
vant the Sum of I of like lawful
Money, and all my Wearing Apparel, in cafe
fhe fhall be living with me at the Time of

my Deaceafe, but not otherwife. lrem, 1give
qnd
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ter, for her own fole Ufe and Benefit abfo-
lutely for ever: but in cafe my faid Daugh-
ter fhall happen to die before the attains the
Age of twenty-one Years, and unmarried,
then ‘I give 200/. Part of the faid Truft
Eftate, to ten poor Widows of Clergymen
of the Church of England, who are of good
Life and Converfation, and proper Objeéts
of Charity, to be equally divided amongft.
them, Share and Share alike, at the Difcre-
tion of my faid Truftees, or the Survivor of
them; and all the Reft and Refidue of my
faid Eftate and Effets I will and dire -+ all
go to and be enjoyed by my nearz R la-
tions of next of Kin, in the fame .vi.nner
and Proportion as the fame would pafs and
be diftributible by the Statute for Diftribution
of Inteftates Eftates. Alfo I give and be-
queath to E. 7. Wife of of

the fum of L and to the faid 7. D. and
R. B. the like Sum of J. a-piece: and I
do hereby conftitute and appoint the faid
A. B. and C. D. Executors of this my laft
Will and Teftament, hereby revoking, &5e.
In Witnefs.whereof, &9, :

IN
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N th Name of God, Amen. 1.4 B. of,

€5'c de iake my laft Will and Teftament
in Wriiing, as follows: Firft, I will and di-
re¢t thac all my juft Debts be fully paid and
fatisfied; and in cafe my perfonal Eftate fhall
not be fufficient for that Purpofe, I do hereby
fubjeét my real Eftate to the Payment thereof.
And whereas I have by feveral Grants and
Conveyances fettled and affured to and upon

my Son for the ‘Term of his natural
Life, all thofe my Manors ot Lordfhips of
and in the County of

“with the Rights, Members and Ap-
purtenances thereunto refpectively belonging,
and alfo the Advowf{ons, Donations or Right
of Prefentation of, in, and to the feveral
Reétories or Parith Churches of
and within the faid refpective Ma-
nors; and alfo all thofe Fee-farm Rents if-
fuing and payable out of the Manors of

and in the faid county; now
I do hereby ratify and confirm the faid feve-
ral Grants and Conveyances, and the Premif-
fes thereby granted and conveyed, unto my
faid Son for his Life, and from and after
the Determination of that Eftate, I give and
devife all and fingular the faid Manors, &c.
unto and their Heirs, during
the Life of my faid Son, upon Truft, to pre-
fcrve the contingent Remainders thereof here-
in after limited; and from and after his De-~
ceafe I give and devife the fame Manors, {J¢.

wate
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unto the faid Truftees and their Heirs, untif
my Grandfon the eldeft Son of my
faid Son fhall attain his Age of twen-
ty-one Years or die, whith thall firft happen.
In Truft, neverthelefs, for my faid Grandfon
and his Afligns, for the Term of his natural
Life ; and from and after the Determination
of that Eftate, unto the faid Truftees and
their Heirs during the Life of my faid
Grandfon, upon Truft, to preferve the con-
tingent Remainders thereof herein after limi-
ted; and from and after his Deceafe, unto
his firft and every other Son and Sons feve-
rally and fucceflively in Tail Male, according
to Priority of Birth, and for Default of Iffue

Male of my faid Grandfon I give and
devife the fame unto all and every other the
Son and Sons of my faid Son law-

fully begotten, or to be begotten, feverally
and fucceffively in Tail Male, according to
Priority of Birth, and for Default of fuch
Iffue unto all and every the Daughter and
Daughters of my faid Son lawfully be-
gotten, or to be begotten, and the Heirs of
the Body and Bodies of fuch Daughter and
Daughters refpectively, as Tenants in Com=
mon and not as Jointenants, and for Default
of fuch Iffue to my own right Heirs for ever.
I give and devife unto my faid Truftees, and
the Survivors and Survivor of them, and the
Executors, Adminiftrators and Affigns of fuch
Survivor, my Leafe from the Crown of certain
Lands, &¢. in in the County of for all
fuch Eftate, Term of Years therein, asIam,

fhal}
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fhall or may be intitled unto under the Crown,
upon Truft, to permit and {uffer my Son
his Executors, Adminiftrators and Affigns, to
receive and take the Rents, Iffues and Profits.
thereof, until my faid Grundfon fhall attain
his Age of twenty-one Years or die, which
fhallifirft happen; and in cafe my faid Grand-
fon thall attain that Age, then and from thence-
forth my Will is, that the faid Truftees, and
the Survivors and Survivor of them, and the
Executors, Adminiftrators and Affigns of fuch
Survivor, fhall be poffefled thereof in Truft
for my faid Grandfon for fo many Years of
the Term and Terms therein as he fhall live,
and from and after his Deceafe, in Truft, as
to the Refidue thereof, for fuch Perfon as
fhall be the Heir Male of his Body, but in
cafe there fhall be no fuch Heir, then in
Truft for the fame Purpofes as the refiduary
Part of my perfonal Eftate is herein after
appointed : -Provided that every Perfon who
by virtue hereof fhall be pofiefled of the laft
mentioned Premiffes or any Part thereof, or
be intitled to the Benefit of the faid Truft
thereof, fhall have Power when fo poffefied,
in Conjunétion with the faid Truftees, or the
Survivors or Survivor of them, or the Execu-
tors, Adminiftrators or Affigns of fuch Survi-
vor, to demife the fame or any Part thereof for
any Number of Years then to come therein,
without taking any Fine, or any thing in licu of
aFine, fo as the beft Rent that can be had for
the fame be referved thereupon; and whereas
there is one or more fhort Term or Termis of
Years
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Years which may intervene before the Com-
mencement of my faid Leafe from the Crown;
my Will is, that the fame Term or Terms
of Years be purchafed by my faid Truftees,
or the Survivor or Survivors of them, or by
the Executors, Adminiftrators or Affigns of
fuch Survivor, by and out of my perfonal
Eftate, and that the fame Term or Terins
when purchafed, fhall be enjoyed by the

fame Perfon and Perfons refpectively, and

for the fame Purpofes and with the fame
Fowers, as the faid Leafe from the Crown
are given, limited or appointed : Provided
always, and I do hereby will and declare;
that my faid Manors, &¢. herein before given
to or in Truft for my faid Son, for his Life
as aforefaid, fhall be ¢harged and chargeable
in his Hands; and in the Hands of any other
Perfon or Perfons; with an Annuity ot yearly
Sum of f. which 1 do hereby give and
‘bequeath unto my Wife for her Life free and
‘clear of all Taxes and Deduétions whatfoever;
to be iffuing out of the faid Maners, {F¢. and
payable halt yearly at and the
firft Payment to be made on fuch of the faid
Feaft Days which fhall happen next after my
Deceafe 3 and in Default of Payment of the

-faid Annuity cr any Part thereof, I do hereby
“impower. my faid Wife and her Afligns to di-

ftrain for the fame upon any Part of the faid

‘Premiffes ; but in cafe my faid Wife fhall not

within twelve Months next after my Death,

-execute and dcliver to my faid Truftees, fome

or one of them, a good and fufficient Releafe
&
of
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of all her Right and Title of Dower of, into
or out of my Eftate, then and from thence-
forth the faid Annuity th. ! cef’, determine
and be utterly void. And whereas 1 am
potleffed of certain Heredicaments uc

in the County of held &y one or .

more Leafc or Leal s for Years, I do hercby
give and devife the fume unto for fo
many Years thercof as he fhali live, and from
and after his D-czafe unto fuch Perfons as
fhall b the I{.ir M.le of his 3»dy, for the
Remainder of fuch Term or Terms of Years
as fhall be then to come therein; and if
there fhall be no fuch Heir, I zive the fame
unto my faid Truftees and e Survivors and
Survivor of them, and the Executors and
Affigns of fuch Survivor, in Truft for the
fame Purpofes as the Refidue of my perfonal
Eftate is herein after appointed; and I do
hereby wil! and direct thut all the Refidue of
my perfonal Eftate, after Payment of my
Debts, Legacies and Funeral Expences, fh.ll
by my faid Truftees or the Survivors or Sur-
vivor of them, the Executors or Affigns of
fuch Survivor, be laid out and invefted in
Lands of Inheritance, and {:ttled in like man-
ner, as near as may be, to the fame Ulcs as the
faid Manors, &¢c. are herein before limited
but {ubject neverthelefs to the faid Annuity of
to my Wife, and fuch other Arnui-

ties, Payments and Charges, as fhall be ap-
pointed or charged thereupon, by this my
Will, or any Codicil or Codicils to be added
hereunto ; and my Will alfo further is, that it
whis P ihall
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thall and may be lawful to and for all and
every Tenant and Tenants for Life, of al
and every or any of the faid Manors, Lands,
Tenements and Hereditaments, when in
Poflefiion, by Deed or Deeds to grant or
demife from Time to Time, fuch Part or
Parts of the fame, whereof they fhall be fo
refpectively poffeffed, as have been ufually
granted or leafed for one, two or three Life
or Lives, or for any Number of Years deter-
minable upon one, two or three Life or
Lives, fo as fuch Leafe or Leafes in Poffef-
fion or Reverfion exceed not three Lives at
the moft, and fo as the ancient and accuf-
tomed or ufual Rent or Rents, and other
Services, or more, be referved thereupon; and
alfo to leafe, all, every, or any Part, of the
faid Manors, {F¢. to'any Perfon or Perfons for
any Term or Terms of Years not exceeding
Twenty-one Years, in Pofleffion and not in
Reverfion or by Way of future Intereft, fo.
as upon every fuch Leafe or Leafes there be
referved during the Continuance thereof to
the Perfon or Perfons to whom the next and
immediate Reverfion or Remainder of the
Premiffes fhall for the Time being belong,
the beft and moft improved yearly Rent or
Rents that can be had for the fame, without
any Fine, or any Thing in liecu of a Fine,
and fo as none of the faid Leafes be made
without Impeachment of Wafte, and fo as
in every fuch Leafe there be contained a
Claufe of Re-entry for Non-payment of
Rent; and my Will alfo further is, that i

fhall
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fhall and may be lawful to and for any fucli
‘T'enant or Tenants for Life refpectively, being
in Pofleffion, by any Deed or Deeds duly
executed in the prefence of two or more cre-
dible Witnefles, fo limit and appoint either
before or after Marriage, any Fart or Parts
of the faid Manors, &c. whereof he or they
fhall be refpecively poflefled; unto or to the
Ufe of any Wife or Wives which he or they
thall marry, for her or their Life or Lives
refpectively, for or in Part of her or their
Jointure or Jointures, fo as fuch Part or
Parts fo to be limited and appointed, refpec:
tively exceed not 100/ a Year; for or in
trefpet of 1000/ Portion, or the Value
thereof, to be received by fuch Tenant or
Tenants for Life refpeively; (to wit) 1000/
for 100/. 2 Year, and no more may be fettled
in Jointure, and fo in Proportion for any
greater or leffer Portion or Fortune; and fo
as no fuch Jointure be made difpunithable of
Wafte. Alfo I give and bequeath unto my
Grandaughter . upon the Day of her
Marriage, the fum of  / {o as fhe marries
with the'Confent of her Parents or Guardians;
and of my faid Truftees or the Survivors or
Survivor of them, if any of them fhall be
then living; And to my Grandaughters
and refpectively, upon their refpec-
tive Marriages, the Sum of. J. apiece,
fo as they refpeively marry with the like
Confent; but my Will is, and I do hereby
declare, that if any of my faid Grandaughters
thall marry without fuch Confent as afore-
P2 faid,;
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faid, then the refpettive Legacy or Legacies
of fuch of them fo marrying without fuch
Confent fhall not be paid, but be difpofed
of by my faid Truftees, or the Survivors or
Survivor of them, for the fame Purpofes as
the Refidue of my perfonal Eftate is herein
before appointed ; and I do appoint all my
Legacies to be paid out of my perfonal
Eftate in cafe it fhall be fufficient for that
Purpofe, and in Default thereof then out of
my real Eftate ; and Laftly, I do hereby con-
ftitute and appoint

Executors of this my Will; and I do revoke
all other Wills by me heretofore made. In
Witnefs, &Fe.

A general Form of a Codicil to a
Will where only fome few addi-

tional Legacz'es are given.

HEREAS I 4. B. of, &e¢. have

made and duly executed my laft
Will and Teftament in Writing, bearing
Date, &c. .now I do hereby declare this pre-
fentWriting to be as a Codicil to my faid Will,
and dire&t the fame to be annexed thereto,
and taken as Part thereof; and I do hereby

give and bequeath, &c.  In Witnefs whereof

I the fuid 4. B. have to this Codicil fet my
Hand and Seal the Day of

Another
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Another general Form of a Coddicil
to a Will where feveral Lega-
cies are revoked.

HEREAS I 4. B. of, &¢. have by

my laft Will and Teftament in Wri-
ting duly executed, bearing Date, (¢, given
and bequeathed to &F¢. now I the faid 4. B.
being minded to alter my faid Will in refpeét
to the faid Legacies, do therefore make this
prefent Writing, which I will and direét to
be annexed as a Codicil to my faid Will,
and taken as Part thereof ; and I do hereby
revoke the faid Legacies by my faid Will

given to and I do give to each of
them the faid and the
Sum of /. only, and I give unto, &c.

and I do ratify and confirm my faid Will in
every Thing except where the fame is here-
by revoked and altered as aforefaid. 1In
Witnefs, . .

Ps THIS
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HIS is the laft Will and Teftament of

me of I defire that
my Body may be interred in the Parifh
Church of in the County of

in a private Manner, at .the Difcretion of
my Executors herein after named. 1 give
and bequeath unto fuch Perfon or Perfons,
whofe Name or Names fhall at the Time of
my Deceafle, be found contained in any
Lift or Lifts, Note or Notes, or other Wri-
ting, written or fignéd by me, the feveral
and refpeitive Sum and Sums of Money
which fhall in fuch Lift or Lifts, Note or
Notes, or other Writing (written or figned as
aforefaid) be fet down, mentioned and ex-
prefled to be by me given to them refpec-
tively; alfo I give and bequeath unto F. 4.
of in the County of Efq;
and H. B. of, £&¢, and to their Heirs and
Afligns, for and during the natural Life of

my Daughter M. now the Wife of
of ~in the County of an
Annuity or yearly Rent-charge of L
of lawful Money of Great Britain, to be
yearly and every Year iffuing and payable
out of all my Manors, Meffuages, Lands,
Tenements and Hereditaments, in the faid
County of upon Truft neverthelefs that
they my faid Truftees ar the Survivor of them,
or the proper Reprefentative or Reprefenta-
tives of fuch Survivor, fhall and do pay, ap-
ly and difpofe of the faid Annuity or yearly
f{egt—charge of  / unto my faid Daughter,
oF
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or unto fuch Perfon or Perfons, and for fuch
Ufes and Purpofes, as the my faid Daughter
thall from Time to Time (notwithftanding her
Coverture) by any Note or Notes in Writing
under her Hand diret or appoint, to the Intent

that the fame may not be at the Difpofal of, or -

fubject or liable to the Controul, Debts, Forfei-
tures, Engagements or other Aéts of her pre-
{ent or any after-taken Hufband, but only at
her own fole and feparate Difpofal, and for her
own fole and feparate Ufe and Benefit. And
it is my Will and Defire, that the zforefaid
Annuity or yearly Rent-charge of /. fhall
be paid to my faid Daughter by two equal
half yearly Payments, (that is to fay) on the
Feaft Day of St. Michael the Archangel, and
on the Fealt Day of the Anrunciation of the
bleffed Virgin Mary in every Year, for and
during the natural Life of my faid Daughter;
the firft of the faid Half-yearly Payments
to begin and to be made on fuch of the faid
Feafts as fhall firft happen next after my
Deceafe; and my Will further is, that it
thall and may be lawful to and for my faid
Truftees and the Survivor of them, or the
proper Reprefentative or Reprefentatives of
fuch Survivor, from Time to Time, in cafe
of Non-payment of the faid Annuity or any
Part thereof, to raifc the fame by Diftrefs upon
all or any Part of the Premifies herein before
charged therewith, together with the necel-
fary Cofts and Charges attending {uch Diftrefs;
(the Daughter’s Receipt alone to be a good
Difcharge, &¢.) and as a further Provifion for

Py my
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my faid Daughter, for her feparate Ufe (over
and above the Annuity or Rent-charge here-
in before given for her Benefit, for and du-
ring the Term of her natural Life as afore-
faid) I do hereby give and bequeath unto my
faid Truftees their Executors and Adminiftra-
tors l. capital Stock now in the united
Eaft-India Company, upon the Truofts herein
after mentioned and exprefled, of and con-
cerning the fame (that is to fay) upon Truft
that they my faid Truftees, their Executors
or Adminiftrators thall and do pay, apply

-and difpofe of the yearly Dividends, Intereft

and Produce of the faid J. capital Stock,
as the fame fhall from Time to Time (durirg
the natural Life of my faid Daughter) arife
or be received, unto the proper Hands of
her my faid Daughter, or otherwife to per-
mit and fuffer her my faid Daughter to re-
ceive the fame, to and for hzr {fole Ufe and
Benefit, to the Intent that the fame may not
be at the Difpofal of, or fubject or liable
to the Controul, Debts, Acts or Engagements
of her prefent or any after taken Huband,
but only at her éwn fole and feparate Difpo-
fal ; and upon further Truft, that they my
faid Truftees, their Executors or Adminiftra-
tors, fhall and do from and immediately
after the Deceafe of my faid Daughter, tranf-
fer and difpofe of the faid l. capital
Stock, unto and for fuch Ufes, Intents and
Purpofes, and in fuch Manner and Form as
fhe my faid Daughter (notwithftanding her
Coverture) or whether fhe fhall be fole or

! married,
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married, by her laft Will and Teftament in
Writing, or any Writing purporting to be
her laft Will and Teftament, and to be by
her figned, fealed and publithed in the Pre-
fence of three or more credible Witneffes,
fhall direct, limit, give or appoint the fame;
and in Default of fuch Diretion, Limitation,
Gift or Appointment, then I will and direct
that the faid l. Capital Stock or fuch Part
thereof, touching which my faid Daughter
thall have made no Difpofition as aforefaid,
fhall be affigned and transferred by my faid
Truftees or the Survivor of them, his Exe-
cutors or Adminiftrators, unto of,
&c. his Executors and Adminiftrators, to
and for his and their own Ufe and Benefit ;
and my will is, that the Receipt of my
faid Daughter alone under her Hand, for
the Dividends, Intereft and Produce of the

faid Eaft-India Stock, fhall from Time to-

Time, notwithftanding her Coverture, be
good and {ufficient Difcharges to the Perfon
or Perfons paying the fame Annuities and
Dividends, Intereft or Produce, for fo much
thereof for which fuch Receipt fhall be
given ; and my will is, that in cafe the faid
Eaft-India Stock, or any Part thereof, fhall
be redeemed or paid off, that then my faid
Truftees, their Executors or Adminiftrators,
fhall and do lay out the Monies to be re-
ceived for and in lieu of the faid Stock fo
redeemed or paid off, in fuch Stocks, Funds,
or other publick or private Securities as my
faid Daughter fhall agree toj and that the

Monics
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Monies fo received and laid out thall be fub-
ject to the fame Trufts, and for the {fame or
the like Intents and Purpofes as are herein
before declared of and concerning the fame.
And whereas my Brother late of
deceafed, did (among other
Things) by his laft Will and Teftament in
Writing, give to me the Sum of /. to be
by me given away, diftributed, divided and
difpofed of to and amongft fuch Perfons, and
in fuch Sort, Manner and Shares, and at
fuch Times as 1 fhall think fit; now my
will is, and I do hereby dire& that the faid
Sum of 1. fhall be diftributed, divided
and difpofed of by my Executors herein
after-named, within fix Months after my
Deceafe, to and amongft the feveral Perfons,
and in fuch Proportions and Manner as are
herein after mentioned and exprefled, of and
concerning the fame, (that is to fay) to

of in the County of the
Sum of L (Part thereof) to of
in the County of the like

Sum of l. (other Part thereof) and to
of in the faid County

of the like Sum of /. (other

Part thereof ) and all the Refidue of the
fame /. to be retained by my Executor
herein after named, and to be converted and

“difpofed of to his own Ufe. Iiem, I give,

devife and bequeath all and every my Ma-
nors, Mefluages, Lands, Tenements and
Hereditaments whatfoever, in the feveral
Counties of and every or

' any
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any of them, or elfewhere within the Realm
of England, as well Frechold, as Copyhold
(I having duly furrendred che Copyhoid to
the Ufe of my Will) and Leafehold for Lives,
with their and every of thei# Appurtenances,

unto and to the Ufe and Behoof of of

in the County of his Heirs and
Affigns for ever, (fubjet neverthelefs, as to
my faid Eftate in the faid County of
to the aforefaid Annuity or yearly Rent-
charge by me hercin before given thereout
or changed thereon, n Truft and for the Be-
nefit of my faid Daughter, for her Life as
aforefzid, As to, for and concerning all the
Reft and Refidue of my perfonal Eftate
whatfoever and wherefoever, and of what
Nature, Kind or Quality foever the fame
may be, and not herein before given and
difpofed of (after Payment of my Debts,
Legacies and Funeral Expences) I give and
bequeath the fame and every Part thereof,
unto the faid his Executors, Admi-
niftrators and Afligns, to and for his and
their own Ufe and Benefit i‘Jfolutely, and ]
do hereby conftitute and appoint the faid
fole Executor of tiis iy laft Will
and Teftament, hercby revoking all ethep
Wills by me made. In Witnefs, &c,

THIS
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HIS is the laft Will and Teftament

~ of me of the Parith of
in the County of Firft, I will that
all fuch Debts as I fhall juftly owe at the

‘Time of my Deceafe, together with my Fu-

neral Charges and Expences, be in the firlt
Place paid by my Executors herein after
named ; and as to my Eftate both Real and
Perfonal, 1 difpofe thereof as follows, that is
to fay, I give and devife unto of
in the County of Efquire, all thofe
my Frechold Mefluages, Lands, Tenements
and Hereditaments, fituate, lying or being
in or near and or either of
them, in the Counties of and
or either of them, and now or late in the
feveral Tenures or Occupations of, &¢. or
one of them, their or one of their Affigns,
Leffees or Undertenants, and all thofe my
Copyhold Mefluages, Lands, Tenements and
Hereditaments, fituate, lying or being in or
near and every or any of
them, in the faid Counties of and
or either of them, and which now
are or late were in feveral Tenures, Pofief-
fions or Occupations of the faid and
or any of them, their or any of
their Affigns, Leflees or Undertenants (which
faid Copyhold Mefluages, &Fc. I have duly
furrendred to the Ufe of my Will) To have
and to hold, all and every the faid Mefiu-

-ages, Liands, Tenements, Hereditaments

and
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and Premiffes, with their and every of their
Appurtenances, unto and to the Ufe of the
faid and the Heirs of his Body,
lawfully to be begotten; and for want of
fuch Heirs, to my own right Heirs for ever.
Alfo I give and devife unto all that my
Mefluage or Tenement with the /i purtenan-
ces thereunto belonging, herctofore in the
Tenure or Occupation of To have
and to hold the faid laft mentioned Meflu-
age or Tenement, and Premiffes,; with the
Appurtenances, (fubjet and charged and
chargeable with the Annuity, yearly Rent or
Sum of /. herein after mentioned) unto
him the faid and his Affigns, for
and during the Term of his natural Life;
and from and immediately after his Deceafe,
I give and devife the fame Mefluage, &e.
and Premiffes, with the Appurtenances ({fub-
ject to, and charged and chargeable with the
fame Annuity, yearly Rent or Sum of /)
unto and for the Ufe of the faid '
and the Heirs of his Body lawfully to be
begotten; and for Default of fuch Heirs,
then to my own right Heirs for ever. And
I do hereby give and devife unto
Wife of of in the County
of and her Afligns, for and during
the Term of her natural Life, an Annuity,
or clear yearly Rent or Sum of 1. of
lawful Money of Great Britain, free of il
“Taxes and other Dedugtions, to be iffuing
and payable out of the faid laft mentioned
Mefluage and Tenement, &¢c. and Premiffes,
and

221
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and to e . aic and payable by equal half:
yearly Payment:, at the two moft ufual
Feat Days of Payment in the Year, (that is
to fay) the Foaft of the Annunciation of the
bleded Virgn Mary, and St. Mickael the
Archongel; the firft ‘ayment thereof to be
meic on fuch of the frid Fe.ft Days as fhall
happen next zfter my Deccafe; and I do
hereby charge and fubjeét the faid Meflu-
ages or 1'enements, {F¢. with and to Pay-
ment of the ') Arnpuity, yearly Rent eor
Sum of I. accordingly ; and my will is,
that in cafe the fame Annuity, yearly Rent
or Sum of L or any Part thereof, fhall
be behind or unpaid by the Spaze of
next over or after either of the aforefaid
Feaft Days, whereon the fame is herein be-
fore direéted and appointed to be paid as
aforefaid, that then and fo often it fhall and
may be lawful for the faid and her
Afligns, to enter into, and upen all and
every, or any Part of the faid Premiffes
charged with the faid Annuity as aforefaid,
and diftrain for the fame, or for fo much
thereof as fhall be fo in Arrear, and all Cofts
and Charges occafioned by Non-payment
thereof. Alfo 1 give, devife and bequeath
unto of in the faid County
of all thofe my two Mefluages or
Tenements, with the Appurtenances, in
(now in the feveral Tenures, &c.) which I
hold by Virtue of a Leafe from of
_ (fince deceafed) and all my Eftate,
Right, Title, Term of Years, and Intereft
of
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of and in the fame Premiffes refpedtively,
To have and to hold the faid laft mentioned
Mefluages and Tenements, Hereditaments
and Premiffes, with their and every of their
Appurtenances, unto the faid his
Executors, Adminiftrators and Affigns, to
and for his and their own Ufe and Benefit ab-
folutely. [And then the Teftator proceeds to
give feveral pecuniary Legacies, and to ap-
point a refiduary Legatee and Executors, and
fo concludes.] In Witnefs, &,

A Codicil to a Will.

CODICIL to be added to, and to be
taken as Part of the laft Will and Te-
ftament of me M. B. of N. and /. in the
County of L. Whereas by Indenture of
Leafe and Releafe, bearing Date refpectively
the firtt fix Days of Fuue in the Year of our
Lord 1721, and made or mentioned to be
made between M. M. B. of N. and /7. by the
Name of M. B. . of the one Part, and
M. K. of A in -the County of Cornwall,
Efquire, and 7. R. of the Middle Temple,
Efquire, of the other Part, I the faid M. B.
of N. and #. for the fettling the Manors,
Lands, Tenements and Hereditaments there-
in mentioned, and in Confideration of 10s.
of lawful Money, did bargain, fell, alien,
releafe and confirm unto the faid AL Kf.rand
. R.
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7. R. the Manors, Advowfons, Mefluages,
Lands, Tenements and Hereditaments there-
in contained, and amongft others, all that
the Manor or reputed Manor of L. with the
Rights, Members and Appurtenances there-
of, in the County of B. and the Meffuages,
Lands, Tenements and Hereditaments of me
the faid M. B. of N. and /. in L. aforefaid,
and F. or either of them, in the faid County
of B. to hold to the faid M. K. and 7. R. their
Heirs and Affigns for ever, to and for the
Ufes, Intents and Purpofes, and fubjeét to
the Powers, Limitations and Provifoes therein
after expreffed and contained of and concerning
the fame, in which faid Indenture of Releafe is
contained a Provifo, that it fhould and might
be lawful to and for me the faid M. B. of N.
and 7. from Time to Time, at any Time
or Times, during my Life, until I fhould
attain the Age of eighty Years, by any Deed
or Writing, laft Will or Teftament executed
by me in the Prefence of two or more cre-
dible Witneffes, to revoke or alter all or
any of the Ufes or Trufts thereby limited
or appointed, or to limit any other or new
Eftate, Ufes, Trufts or Difpofitions, of " or
touching the Premiffes or any Part thereof :
And whereas by Indenture, bearing Date the
fourteenth Day of O&ober in the Year of our
Lord 1737, and made or mentioned to be
made between me the faid M. B. of N. and
W. of the one Part, and 7. B. of §. in the
County of E. Efquire, 7. L. of the Parifh of
$t. 7. within the Liberty of the City of 7.

m
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in the County of M. Efg; and E. R. of the
Parifh of St. in the faid County of
M. Efq; of the other Part, reciting the faid
herein before recited Indenture, and alfo re-
citing two feveral other Indentures made
fubfequent thereto, whereby the Ufes of and
concerning the faid Premiffes, in and by the
faid firft-mentioned Indenture limited and
declared, were altered and revoked of and
concerning the faid Premiffes, but fubject to
a like Provifo for altering and revoking the
fame, and appointing new Ufes as in the faid
firft recited Indenture contained; I the faid
M. B. of N. and #. in purfuance of the faid
Power to me referved, and being then under
the Age of eighty Years, did revoke the Ufes
in and by the faid feveral recited Indentures
declared of and concerning the faid Premiffes,
and did limit, appoint and declare the fame
Premiffes to and for the Ufes and . Trufts,
and under the Provifoes therein after ex-
preffed concerning the fames; in which In-
denture is alfo contained a Provifo, that it
thould and might be lawful to and for me
the faid M. B. of N. and /. from Time to
Time, and act all Times thereafter, during
my Life, by any Reed or Deeds to be by
me executed in the Prefence of two or more
credible Witnefles, or by my laft Will in
Writing, or Codicil thereto, to be by me.
figned in the Prefence of three or more cre-
dible Witneffes, to revoke or alter all or any
of the Ufes, Eftates and Trufts therein be-
fore limited or declared of or in all or any

i Q. of
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of the Premiffes, and to limit any new or
other Eftates, Ufes, Trufts or Difpofitions
of or touching the fame fo revoked or any
Part thereof : And whereas I have made and
publithed a Will in Writing, bearing Date
the fame 14th Day of October 17375 now 1
the faid M. B. of N. and 7. in Purfuance
and by Virtue of the faid Power to me re-
ferved in and by the faid laft recited Inden-
ture of the 14th of Ofober in the Year 1737,
and all and every other Power and Powers
and Authorities to me given or referved in
this Behalf, do by this my Codicil revoke,
annul and make void all and every the Ufes,
‘Trufts, Eftates, Limitations and Appoint-
ments in and by the faid feveral recited In-
dentures, or any of them limited, created or
declared of and concerning all that the faid
Manor or reputed Manor of L. with the
Rights, Members and Appurtenances thereof,
in the faid County of B. and all the faid
Meflvages, Lands, Tenements and Heredi-
taments of the faid M. B. of N. and . in
L. and F. aforefaid or either of them, in the
faid County of B. in and by the faid firft re-
cited Indenture of Releafe, granted, releafed
or conveyed, with theiy and every of their
Appurtenances 3 and I the faid M. B, of N.
and 77. in Purfuance of and by Virtue of all
and every the Power, {F¢. aforefaid do dire&,
limit, appoint and declare, that the faid firft
recited Indenture of Releafe, and the Grant
and Conveyance thereby made as to all that
the faid Manor or reputed Manor of L. with

3 the
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the Rights, Members and Appurtenances
thereof, in the faid County of B. and all the
faid Mefluages, Lands, Tenements and
Hereditaments of the faid A2 B. of V. and
W.in L. and F. aforefaid, or either of them,
in the faid County of B. in and by the faid
firft recited Indenture of Releale granted,
releafed or conveyed, with their and every
of their Appurtenances, be and enure, and
I do hereby give and devife the fame in
Manner following, that is te fay, To the
Ufe of the Honourable H. B. Efq; com-
monly called Lord #H. B. Brother of his
Grace the Duke of St. 4. for the Term of
his natural Life, without Impeachment of
or for any Manner of Wafte; and Trom and
after the Determination of that Eftate by
Forfeiture, or otherwife in his Life-time,
then to the Ufe of the faid 7. B. 7. L. and
£. R. and their Heirs, during the natural
Life of the faid H. B. in Truft to preferve
the contingent Remainders herein after li-
mited, from being defeated and deftroyed,
and for that Purpofe to maké Entries or
bring Actions, as the Cafe fhall require; but
neverthelefs to permit and {uffer the faid
H. B. during his natural Life to receive and
take the Rents and Profits of the fame Pre-
miffes to his own Ufe; and from and afrer
the Deceafe of the faid H. B. to the Ufe of
M. the Wife of the faid H. B. for the Term
of her natural Life, without Impeachment of
or for any Manner of Wafte; and from and
after the Determination of that Eftate by

Q2 For
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Forfeiture or otherwife, during her Life, to
the Ufe of the faid 7. B. I. L. and E. R.
and their Heirs, during the natural Life of
the faid M. in Truft to preferve the contin-
gent Remainders herein after limited, from
being defeated and deftroyed, and for that
Purpofe to make Entries or bring Actions,
as the Cafe ‘fhall require; but neverthelefs
to permit and fuffer the faid M. during her
Life, to receive and take the Rents, Iffues
and Profits of the fame Premiffes to her own
Ufe ; and from and after the Deceafe of the
faid M. to the Ufe of the firft Son of the
Bedy of the faid M. by the faid A. B. be-
gotten or to be begotten, and the Heirs
Male of the Body of fuch firft Son lawfully
iffuing ;3 and for Default of fuch Iflue,  to
the Ufe of the fecond, third, fourth, fifth,
fixth, feventh, eighth, ninth, tenth, and all -
and every other fon and Sons of the Body
of the {5id M. by the faid H. B. begotten or
to be begotten, feverally and fucceflively,
one aftor another, as they fhall be in Seni-
ority or Age and Priority of Birth, and the
Heirs Male® of their refpetive Bodies law-
fully iffuing 5 the elder of fuch Sons and the
Heirs Male of his Body, being always pre-
firred and to take before the younger of
fuch Sons and the Heirs Male of his and
their Body and Bodies; and for Default of
fuch Iffue Male, to the Ufe of all and every
the Daughter or Daughters of the Body of
the fuid M. by the faid H. B. bcnotten or
to be begotten, as Tenants in Common, and

not
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not as Jointenants, and the Heirs of their
{feveral and refpective Bodics lawfully iffu-
ing; and failing Iffue of any of the faid
Daughters, to the Ufe of all and every other
fuch Daughter or Daughters as Tenants in
Common, and not as Jointenants, and the
Heirs of the refpective Body or Bodies of
fuch other Daughter or Daughters lawfully
ifluing ; .and for Default of fuch Iffue, to the
Ufe of fuch Perfon or Perfons, and for fuch
Eftate or Eftates, and in fuch Proportions,
and in fuch Manner as fhe the faid M.
whether covert or fole, fhall by any Deed or
Writing, by her fealed and delivered in the
Prefence of three or more credible Witnefles,

or by her laft Will in Writing, or any Wri-

ting purporting to be ker laft Will, and by
her figned and. publithed in the Prefence of
a hkc number of Witnefles, limit and ap-
point; and in Default of fuch Appointment,
then to the Ufe of the right Heirs of the
faid M. B. for ever: Provided always, and
my Will and Meaning is, that it fhall and
may be lawful to and for the faid H. B. and
after his Deceafe to and for the faid M. his
Wife, in Cafe fhe fhall furvive him, by In-
denture to make any Leafe or Leafes of the
Premiffes, for any Term or Number of
Years, not exceeding twenty-one Years from
the Making thereof, fo as upon, every fuch
Leafe or Leafes there be referved and made
payable, during the Continuance of the faid
refpective Terms thereby granted, the greateft
improved yearly Rent that can er may be
3 reas
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reaionably had for the fame, to be incident
to and go along with the Remainder or Re-
verfion expectant on fuch Leafes refpectively,
and fo as fuch Leafes be not by -any exprefs
Words therein contained, freed from Im-
geachment of Wafte; and fo alfo as there
e contained in every fuch Leafe or Leafes
a Power of Re-entry, in Cafe the Rent or
Rents thereupon to be refpectively referved,
or any Part thereof, fhall be behind or un-

paid by the Space of twenty-one Days next

after any the Times of Payment therein to
be refpectively limited ; and fo as the refpec-
tive Leffee or Leflees therein named, do ex-
ecute a Counterpart of fuch Leafe or Leafes
refpectively: And I do hereby ratify and con-
firm all and every the Ufes, Trufts, Eftates,
Limitations and Appointments in and by the
faid recited Indenture of the r4th of OfZober
1737, limited, appointed or declared of or
concerning all and every or any of the Ma-
nors, Mefluages, Fands, Tenements and
Hereditaments therein comprifed, except
and other than the faid Manor of L. with 1ts
Appurtenances, and the Lands, Tenements
and Hereditaments aforefaid, in E. and F.
aforefaid, or either of them, in the County
of B. and I do alfo hereby declare, that my
faid Will in Writing, bearing Date the 14th
Day of Offeger 1737, and this Codicil which
I will fhall be added to and deemed Part
thereof, do contain my laft Will and Tefta-
ment. In Witnefs whereof I have to this
Codicil, and to a Duplicate thereof, both of

| the
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the fame Tenor and Effe®, each contained
in two Skins of Parchment, fet my Hand
and Seal this Day of, €¢.

Signed, fealed and publithed
by the faid M. B. of N.
and #..as and for a Codicil
to be added to, and be
Part of, her laft Will and
Teftament, in the Prefence
of us who have fubfcribed
our Names in her Prefence.

A Nuncupative Will.

B. his Will by Word of Mouth, made
* and declared by him about the
Day of in the Prefence of us who have
hereunto fubfcribed our Names as Witnefles
hereto. My Will is that, &5 (the very
Words)
¥ G.
F. G.

Q4 A Pre-
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A Preamble to a Will, the Teftator
being about to go to Sea.

IN the Name of God, Zmen. I C. D. of

. Mariner, being in good Health of
Body, and of found Mind and Memory,
and being forthwith to depart this Kingdom

~on a Voyage to iri the Kingdom of

and well knowing the Danger of the Seas,
and the Uncertainty of thi§ tranfitory Life,
do make this my laft Will and Teftament as
follows, that is to fay, (and then be proceeds
to give [everal Legacies, &c.)

Dete follow the Foumsg of feveral We-
guefts in a Tl

‘And for the better Education of my Chil-
dren A. B. and C. now Infants of very tender
Years, thatis to fay, the faid 4. of the Age
of or thereabouts, the faid B. &¢. |
do give and difpofe of the Tuition and Cu-
ftody of them, and every of them, unto A2
my Wife, until fuch Time as they and either
of them refpeltively continue unmarried,
and under the Age of twenty-one Years,
and my Wife remain my Widow; but if
my Wife die or marry, durmg the fingle
Life and Nonage of any of my faid Chil-
dren, then I give the Cuftody and Tuition of
fuch of my Children fo being unmarried,
and under the Age of twenty-one Years, at
the Marriage or Death of my Wife, which

{hau
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fhall firft happen unto AlfoT do
allow for my Son A4.’s Maintenance at School
for {o many Years as he "all remain there,

J. per Ann. for my Son B.’s Maintenance
until he be put o a Grammar School Z,
per Ann. and when he is placed at a Gram-
mar Sciool . L per Ann. and when my
Wife or other Truftees fhall think fit to re-
move my Son 4. from School, I defire he
may be placed, &e.

I give and bequeath the Houfe I now
live in, and the Appurtenances thereto be-
longing, which I hold by Leafe from 7. §,
Efq; fituate, &c. to my Son C. B. to hold
to him during his natural Life; and after
his Deceafe, I give the fame to my Daugh-
ter E. B. during the Remainder of my Eftate
-and Intereft therein;

I give and bequeath unto my Kinfman
C. D. and my loving Friend E. F. and G. of

all that my Leafehold Eftate which

I lately purchafed of 7. B. Gentleman, fituate
" for g Term of Years yet to come,
determinable - together with the Inden-
ture of Leafe, whereby I hold the fame, to
have and to hold to them the faid C. D.
E. F. and G. H. their Executors, Admi-
niftrators and Affigns, from and immediately
after my Deceafe, for and during the Refi-
due and Remainder of the Term then to
¢ome and unexpired, granted to me by the
faid Indenture of Leafe, upon this {pecial
Truft and Confidence in them repofed, and
fo the Intent and Purpofe, that they the faid
' C. D.

———__y
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€. D &¢. and the Survivors and Survivor
of them, and the Executors and Adminiftra--
tors of fuch Survivor, do and fhall permit
and. fuffer her my faid Wife E. B. To have,
hold and. emjoy all fuch my.faid Leafehold
Eftate to them given as aforefaid, and to re-
ceive and take to her own Ufe and Behoof,
the Rents, Iffues and Profits thereof, from
and immediately after my Deceafe, for and
during fo much of the faid Term as fhall run
out and expire in the Life-time of her my
faid Wife; and after her Deceafe, upon this
further Truft and Confidence, and to the In-
tent and Purpofe, that they the faid €. D.
{F¢. and the Survivors and Survivor of them,
and the Executors and Adminiftrators of fuch:
Survivor, do and fhall, out of the Rents,
Iffues and Profits arifing out of my faid
Leafchold Eftate, well and truly pay, or
caufe to be paid, unto my faid Daughter
D. B. her Executors, Adminiftrators and
Affigns, for and during fo much of the faid
Term to me therein granted as aforefaid, as
fhall run out and expire in the Life-time of
her my faid Daughter, the yearly Sum or
Annuity of L to be paid, &¢. by even
and equal Portions ; the firft Payment there-
of to be made at, &F¢. which: fhall firft and
next happen after the Deceafe of my faid
Wife; ‘and upon this further Truft and
Confidence, and to the Intent and Purpofe,
that they the faid C. D. &¢. and the Survi-
vor, £5¢. and the Executors, {9¢. do and
fhall permit and {uffer my faid-Son 7. B. to

’ : have,
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have, hold and enjoy all fuch my Leafchold
Eftate, charged with the faid Annuity of

L. per Ann. to my faid Daughter, and to-

receive and take the Overplus of the Rents,
Iffue and Profits thereof to his own proper
Ufe and Behoof, from and immediately after
my faid Wife’s Deceafe, for and during all
the Reft, Refidue and Remainder of the
Term to me therein granted, which fhall be
then to come and unexpired,

I do hereby give, devife and bequeath all:
thofe my Copyhold Mefluages, Lands, Te-
nements and Hereditaments in and
every of them, with the Rents, Iffues and
Profits thereof, (the fame being already fur-
rendered to the the Ufe of my Will) unto
my faid Daughter 4. B. from and immedi-
ately after my Deceafe, for and during her
natural Life; and after her Deceafe, then I
give and devife the fame to my Sea C. D.
of, &¢. and the Heirs of his Body lawfully
to be begotten; and for Default of fuch
Iffue, then to the Heirs on the Bady of my
faid Daughter 4. B. lawfully begotten ;. and
for Default of fuch Iflue, then to £. F. Son
of of, &¢. and to his Heirs for ever.

I give and devife all thofe my.Freehold
Lands, Tenements and Hereditaments where-
of I am feifed in Fee-fimple, fituate, lying
and being in with the Rents, Iffues
and Profits of all and fingular the faid Pre-
miffes unto C. D. and E. F. of To
have and to hold the {aid Lands, Tenements,

Hereditaments and Premiffes to them the -

_{aid
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faid C. D. and E. F. their Executors, Ad-
miniftrators and Affigns, from and imme-
diately after my Deceafe, for and during and
unto the full End and Term of ninety-nine
Years from thence next enfuing, and fully
to be compleat and ended, without Impeach-
ment of Wafte: In Truft neverthelefs, and
to the Intent and Purpofe, that the faid C. D.
and E. F. their. Exccutors, Adminiftrators
and Affigns, do and fhall out of the Rents,
Iifues and Profits thereof, or thereby arifing,
or by any Affignment of the faid Term, or
by Grant, Mortgage or Sale of the faid Pre-
mifies, or any Parcel thereof, raife and levy

. the clear Sum of /. and the f{amé being

fo raifed as aforefaid, to pay or fecure to be
paid unto my Grandaughter G. B. when and
as foon as fhe fhall attain to the Age of
twenty-one Years, or be married (which fhall
firft happen) or if it fhall happen that my
faid Grandaughter G. B. fhall depart this
Life before fhe fhall have attained the Age
of twenty-one Years, or be married; then
upon this further Truft, and to the Intent
and Purpofe, that they the faid C. D. and
E. F. their Executors, Adminiftrators' and
Affigns, do and fhall out of the Rents, Iffues
and Profits, or by Grant, Mortgage or Sale
of the faid’ Premiffes, or any Part thereof,
or by Affignment of the faid Term, raife
the Sum of J. clear as aforefaid, and the
fame to pay, or fecure to be paid unto the
Child (be the fame Son or Dauglter) which
fhall hereafter be lawfully iffuing on the Body

' of
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of 'my Daughter; and which fhall live to
attain the faid Age of twenty-one Years, or
marry, which fhall firft happen, if a Daugh-
ter; if a Son, then on attaining the faid
Age of twenty-one Years only, which faid
Sum of /. fo to be raifed and paid as

aforefaid, I do hereby give and bequeath

unto my faid Grandaughter £. E. and in
Cafe of her Deceafe, to fuch next Child fo
hereafter to be iffuing on the Body of my
faid Daughter who fhall attain the
faid Age of twenty-one Years, or be married
as aforefaid ; and from and immediately after,
and as, foon as the faid C. D. and E. F. or
their Heirs, fhall have raifed the faid Sum
of  / clear from all Payments and Deduc-
tions, out of my faid Frechold Lands, Tene-
ments and Hereditaments, as herein before is
appointed, or ineCafe of the Death of the
faid E. B. or other Child refpectively, before
the refpective Times of Payment aforefaid,
then my Will is, and I do hereby give and
devife all and fingular the Premifles afore-
faid, and the Reverfion and Reverfions, Re-
mainder and Remainders of all and fingular
thofe my Freehold Lands, Tenements and
Hereditaments aforefaid, with the Rents,
Iffues and Profits thereof, and of every Part
and Parcel thereof, unto my faid Daughter
D. B. to have and to hold to her my faid
‘Daughter D. B. from henceforth, for and
during the Term of her natural Life; and
from and immediately after the Deceafe. of
the faid D. B. then I do hereby give and

devife

[
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devife the faid Premiffes, and the Reverfioit

_and Reverfions, Remainder and Remainders

of all and fingular thofe my faid Frechold
Lands and Premiffes, with the Rents, Iffues
and Profits thereof, and of every Part there-
of, to my Grandfon 7. B. Son of my faid
Daughter D. B. and to the Heirs of his
Body lawfully to be begotten, and for Want
or Default of fuch Iffue, then I do hereby
give and devife all and fingular thofe my
faid Freehold Lands, Tenements and Here-
ditaments in aforefaid, (being Part
of the Freehold Lands, Tenements and Here-
ditaments above mentioned) with the Rents,
Iflues and Profits thereof, unto and
his Heirs for ever; and alfo all and fingular
thofe my Lands, Tenements and Heredita-
ments in aforefaid, (being the Re-
fidue and Remainder of my Frechold Lands,
Tenements and Hereditaments above men-
tioned) with the Rents, Iffues and Profits
thereof (for Default of fuch Iffues as afore-

faid) unto and his Heirs for ever.
I give to 4. B. and C.D. Sons of my Bro-
ther 7. B. the Sum of l. apiece, to be

}?aid or fecured to them refpettively, by my
aid Brother L. B. as foon as they fhall
refpectively attain the Age of twenty-one
Years, and not otherwife; and my Will is,
and [ hereby order, that in Cafe my Brother
L. B. thall from Time to Time, as the fame
fhall become due, pay unto my faid Ne-
phews, 4. B. and C. D. or give to them ref-
pectively, fuch Security within after

my
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my Deceafe, as they or their Father fhali ap-
prove for the Payment to them of the faid
J. apiece refpeQively; then and in fuch
-Cafe, and not otherwife, I hereby give, de-
vife and bequeath unto my faid Brother L. B.
all that Meffuage or Tenement, &¢. now in
Hand, called by the Name of, &¢. late in the
Tenure of, {¢. being Part of my Manor, £5.
and alfo the Reverfion and Inheritance of all
thofe feveral Tenements, and all Lordfhips,
Rents and Heriots to each of them belonging,
* now in the feveral Pofleflions of with the
Royalty of the Lordfhip of my f{aid Manor
of with its Rights, Members and
Appurtenances, to hold to my faid Brother
L. B. and his Heirs and Affigns for ever.
And whereas by the Death of my Uncle
. B. feveral Plantations and Houfes, Farms
and Negro Servants, Lands, Tenements and
Hereditaments in the Ifland of Fomaica, de-
fcended to my Father 7. B. late of
deceafed ; and by Virtue of a Difpofition by
him made thereof, and a Partition of the
faid Premiffes, one fifth Part of the faid
Plantations is legally come to and vefted in
me ; now I'do hereby give, devife and be-
queath all fuch my faid fifth Part or Share
of and in the faid Plantations and Premiffes
aforefaid (if the fame fhall remain unfold at
the Time of my Deceafe) together with the
Increafe and Profits arifing therefrom, unto
-my faid Brother L. B. his Heirs, Executors,
Adminiftrators and Affigns for ever.
I give
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I give and devife unto R. S. and E. B. of
and their Heirs, the Reverfion in

Fee of all my Freehold and Copyhold Lands
and Tenements, expefant upon the’Death

of fituate, &5¢. and alfo all other my
Freehold and Copyhold Lands and Tene-
ments in in Pofleflion, or wherein

I have any Right of Equity of Redemption,
to hold the fame unto the faid R. §. and
E. B. and his Heirs for ever, upon Truft
and Confidence, neverthelefs, that immedi-
ately after my Deceafe, they the faid R. S.
and E. B fhall vend, {ell and difpofe of the
faid Reverfion of my Freehold and Copyhold
Lands, Tenements and Hereditaments, ex-
pectant upon the Death of and alfo
immediately after my Deceafe, fell and dif-
pofe of all other my Freehold and Copyhold
Lands and Teénements in Poffeffion, Rever-
fion, or wherein the Right of Equity of Re-
demption is in me the faid P. 4. as afore-
faid, to the beft Benefit and Advantage, .and
for the moft Profit they may or can, and out
of the Monies arifing by the Sale of the faid
Lands, Tenements and Hereditaments by
me before devifed, they the faid R. §. and
E. B. thall well and truly pay, or caufe to
be paid unto my loving Wife E. 4. the Sum
of /. of, &c. and the Overplus of the
faid Money, arifing by the Sale of the faid
Lands, to be paid to my Children Share and
Share alike; and alfo all other my Meffu-
ages, Lands, Tenements and -Hereditaments
whatfoever, fituate, lying and being in C.

or
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or elfewhere in the faid County of D. to my
Executors herein after named, until my Son
#7.-fhall attain his Age of twenty-one Yeats;
and if he fhall happen to die before he attain
fuch Age, then and in fuch Cafe until 7. my
fecond Son fhall attain his Age of twenty=~
one Years; and if he fhall happen to die be-
fore his Age, until R. my third Son fhall at-
tain his Age of twenty-one Years; and if he
thall happen to die before fuch Age, until
D. my fourth Son fhall attain fuch Age of
twenty-one Years; and if he fhall happen wo
die before fuch Age, then I devife the fame

to my own right Heirs for ever. Item, my

Will and Meaning farther is, that if my faid
Son /. fthall have attained the faid A%e of
twenty-one Years at the Time of my Death,
or if he hath not then attained the faid Age,
then fo foon after as he fhall attain the faid
Age, I do give and devife the faid '
and all and every other the Premiffes, with
their and every of their Appurtenances, to
E. F. and G. H. and their Heirs, for and du=
ring the Life of my faid Son 7. to the Intent
to {upport the contingent Remainders in this
my Will after limited, fo that the fame may
not be deftroyed ; but in Truft, neverthelefs,
to permit and fuffer him my faid Son 7. to
receive the Rents and Profits thereof to and
for his own Ufe, during his natural Life ;
and for and after his Deceafe, then 1 devife
the faid Mefluages, Lands, Tenements,
Hereditaments and Premifles, to the firft Son
of the Body of my faid Son /. lawfully if-
R fuing
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fuing (whether then born or unborn) and to
the Heirs Male of the Body of fuch firft Son
lawfully iffuing ; and for Default of fuch If-
fue, then likewife to the fecond, third and
every other Son of my faid Son 7. fuccef-
fively, and in Remainder the one after the
other, as they fhall be in Seniority of Age
and Priority of Birth; and the feveral and
refpective Heirs Males of the Body and Bo-
dies of every fuch fecond, third and other
Son or Sons (the eldeft of fuch Sons and
Heirs Male of his Body being always pre-
ferred and to take before any of the younger
Sons and the Heirs Male of his Body). And
‘in cafe of all fuchIffue Male failing, and that
my {aid Son /. fhall have a Daughter or
Daughters at his Death (born or unborn) my
‘Will is, and I do hereby devife the faid Ma-
nor, Advowfon, Mefluages, Lands, ‘Tene-
ments and Hereditaments, to the faid E. F.
and G. H. and their Executors and Affigns,
for and during the Term of ninety-nine Years
thence next enfuing, without Impeachment
of or for any Manner of Wafte, and with full

~and free Liberty of and for doing and fuffer-

ing of any Wafte; In Truft for the levying
or raifing by, or by the Way or Means of
making any one or more Leafe or Leafes,
Mortgage or Mortgages, Sale or Sales, or
other Difpofals of all, every or any of the
Premifles, or any Part or Parts thereof, or of
the Rents, Iflues or Profits thereof, or of any
Part or Parts thercof, or by all or any fuch
Way, Ways or Means whatfoever, of the

Sum
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Sumh of 1000/ of lawful Money of Great
Britain, for fuch Daughter or Daughters, to
be equally divided between them (if more
than one) payable to her or them refpec-
tively at her or their refpective Age or Ages
of twenty-one Years, or Marriage or Mar-
riages, whether fhall firft happen, for her or
their refpective Portions; and if any fuch
Daughter or Daughters fhall happen to.die
(being more than one) before fuch her or
their refpettive Age or Ages. Marriage or
Marriages, then and in fuch Cafe the Survi-
vor or Survivors of them fhall have her Share
or Shares thereof fo dying; and if all of
them fhall happen to die before fuch her of
their refpective Age or Ages,. Marriage ot
Marriages, then.and in fuch Cafe fuch 1000/.
or any Part thereof, fhall not be raifed (if
not raifed before) but if raifed, fhall go and
be paid and payable unto him,. to whom the
Freehold of and in the Premiffes fhall then
as herein is after mentioned, be in Truft for
and 1n cafe my. fecond Son 7. fhall leave no
Son or Daughter at the Time of his Death
(born or unborn) of his Body, or if he thall
have left a Daughter or Daughters, and the
faid 10c0/. fhall in any Ways as aforefaid be
raifed, paid and fatisfied, then and in fuch
Cafe my Will and Meaning is, the faid Term
of ninety-nine Years thall, as to all other In-
tents and Purpofes, be veid and of no Effect.
And then I do give and devife the faid -
and all and every other the Premiffes, with their
and every of their Appurtenances, to the faid
R 2 E.F.
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E. F. and G. H. and their Heirs, for and du-
ring the Life of my faid Son7". if he fhall then
have attained the Age of twenty-one Years,
to the Intent to fupport the contingent Re-
mainders in this my Will after limited, fo
that the fame be not deftroyed ; but in Truft,
neverthelefs, to permit and fuffer him my
faid Son 7. to receive the Rents, Iffues and
Profits thereof to and for his own Ufe, du-
ring his natural Life ; and from 4nd after his
Deceafe, thert I devife the faid Marnor; £5e.
to the firft Sen of the Body of my faid Son
7. lawfully ifluing, whether then born or un-
born, and to the Heirs Male of the Body of
fuch firft Son lawfully ifluing; and for De-
fault of fuch Iffue, thén likewife to the fe-
cond, third and every other Son of my faid
Son 7. fucceflively, and in Remainder the one
after the other, as they fhall be in Seniority
of Age and Priority of Birth, and the feveral
and refpective Heirs Male of the Body and
Bodies of every fuch fecond, third and every
other Son and Sons (the eldeft of fuch Son
and Sons, and the Heirs Male of his Body,
being always preferred and to take before
any of the younger Sons and the Heirs Male
of his Body). And in cafe of all fuch Iffue
Male failing, and that my faid Son 7. fhall
leave a Daughter or Daughters at his Death
(born or unborn) my Will is, and I do hereby
devife the faid Mancr, ¢, to the faid E. F.
dnd G. H. and their Executors and Afligns,
for and' during the Term of ninety-nine Years
thence next enfuing, without Impeachment of

of
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or for any Manner of Wafte, and with full
and free Liberty of and for doing and fufe
fering of any Wafte; In Truft for the levy-
ing and raifing, by or by the Way or Means
of making any one or more Leafe or Leafes,
Mortgage or Mortgages, Sale or Sales, or
other Difpofal of all, every or any of the faid
Premiffes, or any Part or Parts thereof, or of
the Rents, Iffues or Profits thereof, or of
any Part or Parts thereof, or by all or any
fuch Way, Ways or Means whatfoever, of
the Sum of 1000/ of lawful Money of Greas
Britain, for fuch Daughter or Daughters, to
be equally divided between them (if more
than ene) payable to her or them refpectively
at her or their refpective Age or Ages of
twenty-one Years, or Marriage or Marriages,
whether fhall firft happen, for her or their
refpective Portion or Portions; and if any
fuch Daughter or Danghters fhall happen to

die (being more than one) before fuch her or -

their refpective Time or Times for being paid,
then and in {fuch Cafe the Survivor or Survi-
vors of them fhall have all her or their Share
or Shares thereof fo dying; and if all of them
fhall happen to die before fuch her or their
refpective Age or Ages, Marriage or Mar-
riages, then and in fuch Cafe fuch 1000/ or
any Part thereof, fhall not be raifed (if not
raifed before) but if raifed, fhall go and be

aid and payable to him to whom the Free-
Eold of and in the Premiffes fhall then, as
herein is after mentioned, be in Truft for
angd in cafe my faid Son 7. fhall leave no Son

R 3 or
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or Daughter at the Time of his Death (born
or unborn of his Body) or if he fhall have
left a Daughter or Daughters, and the faid
1000 /. fhall in any wife a5 aforefaid be raifed,
paid or fatisfied, then and in fuch Cafe my
Will and Meaning is, that the faid Term of
ninety-nine Years fhall, as to all other Intents
and- Purpofes, be void and of none Effe& :

Provided alfo, and my Will and Meaning is,
that it fhall and may be lawful to and for
every fuch of my faid Sons, to whom the
Truft of the Frechold of the faid Premiffes
fhall come (whilft in his attual Pofieflion) by
any Writing or Writings indented, to be by
him fubfcribed and fealed -in the Prefence of
two or more credible Witnefles, to devife of
leafe all or any Part of -the faid Manor, &5r.

to any Perfon or Perfons for any Term or
Number of Years not exceeding twenty-one
Years, to commence in Poflefflion, and not in
Reverfion, referving upon every fuch Leafe
or Leafes, during the Continuance of them
refpectively, the beft improved yearly Rent
that can be got for the fame (after the Im-
provement made thereof) without any Fine,
or any thing to bate the Rent, and fo as fuch
Leafe or Leafcs be not made dlfpumfhable of
or for Wafte.

And my Will and Meaning further is, that
every or any {uch of my fald Sons as fhall be
in the actual Enjoyment of the faid Manor
of, E§¢ aforefaid, fhall and may affure, limit
and appoint; by any Deed in Writing under
his Hand and Seal, fuch Part or Parcel of

the
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the faid Manor of, &5c. and other the Pre-
mifles, as he thall think fit, unto or for a
jointure for a wife for and during her natural
Life. Item, I give and bequeath to fuch and
every of my five young Sons R. . 7. C.
and 7. feverally, until they refpectively thall
attain their refpective Ages of nine Years, the
Sum of 60/. per Anmum of lawful Money of
Great Britain, and from thenceforth until
they fhall have refpeétively attained their re-
Apective Ages of fixteen Years, the Sum of
10072, per Annum of like lawful Money; and
from thenceforth until they fhall have refpec-
tively attained their refpective Ages of eigh-

teen Years, the Sum of 150/ per Annum of

like lawful Money; and from thenceforth
until they fhall refpectively have attained their
refpe@tive Ages of twenty-one Years, the
Sum of 200 /. per Annum of like lawful Mo-
ney; the fame to be paid to every of them
refpectively from time to time by my Exe-
cutors herein after named, out of my real
and perfonal Eftate, by equal quarterly Pay-
ments on the four moft ufual Feaft-days,
commonly called Lady-day, Midfummer-day,
Michaelinas-day and Chrifimas-day, in and for
the refpe@ive Times being; the firft Pay-
ment thereof to commence and be made at
and upon fuch of the faid Feaft-days as thall
happen next after my Deceafe. Irem, I give
and devife ta F. my Wife, /7. B. 7. C. and
H.L. and to their Heirs, all that Manor of
R. or by whatfoever Name the fame is called,
with its Rights, Members and Appurtenan-

R 4 ces
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ces ; and alfo all other my Mefluages, Lands,
Tenements and Hereditaments whatfoever,
with the Appurtenances, in the County of £.
upon Truft and Confidence, and to the In-
tent and Purpofe, that they the Survivor or
Survivors of them, or the Heirs of fuch
Survivar, do and fhall with all convenient
Speed, after my Son /7. fhall attain the Age
of twenty-one Years, fell to fuch Perfon or
Perfons as they my faid Truftees, or the Sur-
vivor or Survivors of them, or the Heirs of
fuch Survivor, fhall think fit; and all my
faid Manor of R, in the faid County of E.
and alfo all other my Meffuages, Lands, Te-
nements and Hereditaments whatfoever in the
faid County of E. or any of them, or any
Part or Parts thereof, with- their Appurte-
nanges, and as foon after as conveniently they
can lay out and difpofe of the Money thereby
arifing, in.and about the purchaling of one
or more Annuity or Annuities, Rent or Rents,
or other yearly Profits, for my faid four
youngeft Sons #7. 7. C. and 7. or fuch of
them as fhall be then living, in equal Pro-
portion (if more than one) for their refpec-
tive Life or Lives, and in the mean while to
allow him or them the Rents, Iffues and other
Profits (if any) as well of fuch Manor, Mef-
ituages, . Lands, Tenements and Heredjra-
ments, as alfo of fuch Money; and where-
as I have in the Name of G. P. and M. G.
both of Z. (which faid M. G. is not dead)
and alfo in the Name of R. H. of L. ob-
tained a Grant under the Great Seal of Ewng-

land,



and Revocations.

land, after the Death, Surrender or Forfei-
ture of 7. S. of the Office of Surveyor of
the Petty Cuftoms and Subfidies in the Port
of L. with all the Fee and Profits to the
fame belonging, for and during the natural
Lives .of my Sons R. and /7. and the Life
of the longer Liver of them, or to fuch like
Effect, as by fuch Grant, Relation being
thereunto had, may more fully appear: And
whereas I have granted unto K. 7. out of the
faid office, when it fhall happen to come to
me, the yearly Sum of 100/ per Ann. to be
paid to her the faid K. 7. out of the Profits
of the faid Office, when it fhall happen to
fall according to my faid Grant made thereof
to her; and alfo I give and devife all the
Trufts, Benefits and other Profits arifing of
and from the fame, to my faid four younger
Sons . T. C. and 7. or to fuch of them as
fhall be living at my Deceafe or Commence-
ment of the faid Grant, for all the Term,
Eftate and Intereft that I and my faid Tru-
ftees have and ought to have therein, equally
between them ; and in cafe any one or more
of my faid four youngeft Sons fhall happen
to die during the Continuance of fuch Term
or Eftate in the faid Office, that then the
whole Profits arifing by or from fuch Office
thall equally go to and be divided amongft
the Survivors of my faid four youngeft Sons;
and in cafe three of my faid four youngeft
Sens fhall die during the Continuance of the
faid Term and Intereft, then I will and de-
vife that the Survivor of them fhall thence-

| forth
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forth have and enjoy the whole Profits thereof
to his own Ufe. And whereas I am interefted
in a longTerm of Years yet to come, of and
in feveral annual Payments, payable out of
the Revenue of Excife, amounting in the
whole to 300/ per Annum, or thereabouts ;
and whereas by and by means of a certain
Indenture tripartite, bearing Date on or about
the Day of laft paft before the
Date hereof, and made or mentioned to be

~ made between 7 7. of, {J¢. in the County of

M. of the firft Part, myfelf and F. my Wife
of the fecond Part, and E. B. of, &Fc. in the
County of G. is fettled for (among{’c other
Things) fuch of my younger Sons R. 7. 7.
C. and 7. as fhall attain his or their refpec-
tive Age or Ages of twenty-one Years, as by
the faid Indenture, Relation being thereunto
had, may appear; my Will and Meaning is,
that the faid 300/ per Annum fhall be paid
in, equal Portians to fuch of my faid younger
Sons R. . 7. C. and ¥, as fhall have attained
the Age of twenty-one Years, and fhall not
enjoy the faid Eftate of F. and elfewhere in
the faid County of G. but if none of my faid
younger Sons fhall enjoy the faid Eftate of F:
and elfewhere in the faid County of G. and
fhall not have attained that Age, then fuch
Son under that Age thall not have his Share
and Proportions thereof until he hath attained
that Age; and that when fuch of my faid
younger Sons fhall have attained the faid Age
of twenty-one Years, and fhall not enjoy the
faid Eftate, and all other my faid younger

Sons
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Sons who fhall attain the faid Age of twen-
ty-one Years, and fhall not enjoy the faid
Eftate, fhall, upon his attaining the faid Age
of twenty-one Years, have his proportionable
Share of the faid 300/ per Annum ;, and alfo
that when any of my faid younger Sons fhall
die under the faid Age, or fhall enjoy the
faid Eftate, then my Will and Meaning is,
that his Part fo dying or enjoyinF the faid
Eftate, fhall go to and be equally divided
amongft the Survivors of my faid younger
Sons, who fhall have attained the faid Age
of twenty-one Years, and fhall not enjoy the
faid Eftate, or if not then at that Age, then
when each of them refpeétively fhall attain
the faid Age; the fame to be paid to him
or them in equal Proportion, And my Wil}
and Meaning is, that after the Death of the
Survivor of my younger Sans, Ido give and
bequeath the faid annyal Payment of 312/
for all the Term and Terms, Time and Times
therein to come, to fuch Perfon who fhall
be then my Heir at Law. Irem, I give and
bequeath to my Daughter M. 600/ to be
paid her by my Executors herein after na-
med, at her Day of Marriage; and I do
hereby will, order and dire¢t my faid Exe-
cutors in the mean time ta allow and pay her
yearly for her Maintenance and Education,
until fhe fhall attain the Age of ten Years,
40l of lawful Money of Greet Britain, and
from thenceforth until, &¢. the fame and
fuch other yearly Sums aforefaid (payable to
her) to be paid at fuch four moft ufual Feaft-

days
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days aforefaid in the Year, called, {Jc. by
equal Portions, in and for the refpeltive
Times being, whereof the firft Payment to
begin and be made upon the firft of the faid
Quarter-days which fhall happen after my
Deceafe.

Liem, 1 give and devife to F. B. Gentle-
man, for his Life, one Annuity or yearly
Rent of 50l per Annum, to be iffuing and
payable as well out of {my,Manor of 4. in
the Parith of B. in the County of C. as alfo
out of the Eftate which I lately purchafed of
R. P. and his Mother, or one of them, fitu-
ate, lying and being in the Parifth of R.S.
and 7. fome or one of them, in the County
of C. or out of either of them, or wny Part
or Parts of them, or either of them, tic fame
to be paid by two half-yearly Payments; the
firft of the faid Payments to begin at which
of the Feaft-days of St. Michael the Arch-
angel and the Annunciation of the blefled
Virgin Mary, fhall happen next after my
Deceafe; and that when and as often as the
fame, or any Part thereof, fhall be behind
and unpaid for the Space of twenty Days
next after any of the faid Feaft-days on which
the fame ought as aforefaid to be paid (being
lawfully demanded) that then and fo often,
and at any Time or Times then after, it
fhall and may be lawful to and for the faid
F.B. into or upon the faid Manor, Meflu-
ages, Lands, Tenements, Hereditaments and
Premiffes ‘chargeable therewith, or any or
either of them, or any Part or Parts thereof,

to
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to enter and diftrain, and fuch Diftrefs and
Diftreffes to detain, keep and difpofe of as
he fhall think fir, until he fhall be fully fa-
tisfied and paid all fuch Arrearages, with the
Cofts and Charges in and about the making,
keeping and. difpofing thereof.

And further, in cafe the Hufbands of my
faid Daughters, or either of them, or any
Perfon or Perfons to whom any Legacy or
Benefit out of, from or by reafon of this my
Will, fhall commence any Suit or Suits in
any Court of Law or Equity, -or other Court
whatfoever, or by any Ways or Means fue
or difturb, or caufe to be {ued or difturbed,
my Execitors or Truftees herein named, or
any other Perfon or Perfons whatfoever to
whorh any thing is by me given in this my
Will, from the receiving, quiet enjoying,
and poffefling of what is by me herein given
as aforefaid, and in fuch Manner as is therein
mentioned ; then my Will and Meaning is,
that all and every the Legacies herein by me gi-
ven to theWife and Child and Children of fuch
Hufband, either or any of them, and alfo to
any other Perfon or Perfons whatfoever, or
any of their Truftees, who fhall fo fue and
difturb my faid Executors in the due Execu-
tion of this my Will, fhall ceafe, determine
and be utterly void ; and that then and from
thenceforth I do give and bequeath all and
every the Legacy and Legacies which I had
in this my Will given to fuch Perfon “or
Perfons, or in Truft for {uch Perfon or Per-
fons, unto my faid Grandfon 4. B. his Exe-
cutors or Adminiftrators.

Alfo
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Alfo I will atd ordain, that the Executot
of this my laft Will and Teftament, or his
Executors or Adminiftrators, for and towards
the Performance of my faid Teﬂament, thall
with afl convenient Speed after my Deceafe
bargain, fell and alien in Fee-fimple all thofe
Lands, &c. for the doing; executing -and
perfect finithing whereof, I do by thefe Pre-
fents give, grant, will and transfer to my
faid Executor, and to his Executors and Ad-
miniftrators, full Power and Authority’ to
grant, alien, bargain, {¢ll, convey and affure
all &J¢. to any Perfon or Perfons, and their
Heirs for ever in Fee-fimple, by all and
every fuch lawful Ways and Means in the
Law, as to my faid Executor, or to his Exe-
cutors or Admlmﬁrators, &e. or to his or
their Counfel ledrnéd in the Law fhall feem
fit or neceffary.

And all the Reft, Refidue and Remainder
of my Goods and Effelts whatfoever 1 give,
devife and bequeath the fame unto
and I hereby nominate and appoint

Executors of this my laft Will and
Teftament; hereby revoking all former Will
and Wills by me heretofore made. In Wit-
nefs whereof 1 have hereunto fet my Hand
and Sedl this  Day of ~

4. B,

‘Signed, fealed, publifhed and declared by the
above named as and for his lat Will
and Teftament, in the Prefence of us who
have hereunto fub{cribed our Names as Wit-
neffes thereto, in the Prefence of the faid
Teftator, and in the Prefence of each other.

C- DL
G.Fh
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A.
Qbepance,
PHERE the Freehold cannot be put in
Abeyance, Page 11, 12
Qcquifition,

An Acquifition of Lands fubfequent to a
Will not devifeable thereby, and why,
- . 122,135
{N. B. This Point is very learnedly treated
of in the Cafes of Bunker verfus Cooke,
(vide page 122.) and that of Arthur
and Bockenham, (vide page 135.) the
former &y the Ld. Ch. F. Holt, giving the
Opinion of the Court of B. R. and the
latter &y the Ld. Ch. F. Trevor, deliver-
ing the Opinion of the Gourt of C.B.)
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qitg of IPatiiament.

General Rules for expoundmg A&s of Par-
liament, -~ Page136
What is a reafonable Conftruction of the Ac

of the 32 H. 8. of Wills, 135, 136

Vide Title Statutes.
Qﬂmitl((ﬂ:atuzﬁ. Sce Crecutos,

Qlfenationg,

The Difference between an Alienation and a
Devife, 2

C.

Ciccumitances.

WHAT Circumftances are neceflary for

perfecting Wills by the Statutes 32
H.8. and 28 C. 2. 83

Clerpymen, Seem'lr‘itles MoAumain and

L 3

Contingent Remainderg, See Crecy.
toyy Debifes and Remafndetg.

Copphalds.
Why Copyholds are not within the Statute
32 H.8. of Wills, 6

Cuffoms.



Cuftams,
All Cuftoms are founded on Ufage, and may
not be extended beyond it, Page 151
D.
Debiles,

=1 HE Do&rine of Devifes of Lands di-
vided into nine Heads, viz.

1. Who may devife Land, and to whom
it may be devifed, &, 89
2. What Words pafs a Fee in a Will, 8, 17
3. What Words pafs an Eftate-tail, or for
Life, . 8; 30
4. Of executory Devifes, contingent Re-
mainders and crofs Remainders, 8, 49
5. Of Terms for Years, and uncertain In-
terefts, 8, 70
6. Of Deviles by Implication, 8 74
7. What Circumftances are neceflary for
perfeéting Wills by the Statutes 32 A

8. and 28 C. 2. 95 83

8. Of Revocations; 9 97
g. .Of void Devifes, 9, 110
Why feudal Tenures were not originally de=
 vifeable, 4y 55 6
‘Why Copyholds are not within the Statute
of 32 H. 8. of Wills, 6
How Ufes came to be devifeable by Willy
6', 7

S What



The T A B L E.
What Devife is good within the Statute of

Charitable Ufes, Page g
‘Where a Devife is good on a Truft to repair
I—Ixohways, &Ge. . 11
A Wife may be a Devifee (not a Grantee) of
her Hufband, and why, II
The Law relating to a Devife to an Infant 7
Ventre [a Mere, 11,12

The Intent of the Devifor (if apparent) will
{fupply the Want of proper Words in a
Devife, 17, 30

But a Devife cannot diret an Inheritance to
defcend contra the Rules of Law, 30

A Devife to one in perpetuum, or to one
and his Heirs for ever, or to one iz Feodo
JSimplici, or to him and his, or to one
Sanguini fuo, will carry a Fee, 17

So a Devife to 4. and his Succeflors, 17

Thefe Words, ¢ I releafe all my Lands to 4.
and his Heirs,” will pafs a Fee, I

So if ¢ I appoint that 4. thall have my Inhe-
ritance, if the Law allows it,”> or ¢ that 4.
fhall be my Heir of my Lands,” ‘a Fee
paffes to A. 17

A Devife to his Wife for Life, and after her
Death to his three Daughters equally to be
divided, and if one dies before the other,
then one to be the Heir to the other, equally
-to be divided ; this laft Claufe gives a Fee
to the Daughters, 18

A Devife to his Son and Heir, and if he dies
before twenty-one, and without Iffue of his
Body then living, the Remainder over, the
Son furvives twenty-one Years; this is a
Fee-fimple in the Son, 18
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. devifes Black-acre to his Son; izem; he
gives White-acre to his faid Son and his
Henrs, Black-acre is for Life, White-acre
in Fee, Page 1

But if the Teftator had devifed White-acre
and alfo Black-acre to his Son and his
Heirs, the Son would have had a Fee in

both; and why; _ i

A. devifes the Fee of his Houfe to B. an
after B.’s Death to C. his Heir apparent;
B. has an Eftate for Life; Remainder to C,
in Fee, 19

if 4. devifes 180 Actes to B. paying. 10/ in

. grofs to his Executor, B. has a Fee; 19

But if 4. devifes to B. paying fo much or
fuch Sums out of the Profits of the Lands
devifed ; hete B. takes but an Eftate for
Life, 20

So by a Devife to B. paying an annual Sum
to another, B. takes but an Eftate for Life,
becaufe payable out of the Profits,, 20

Yet a Devife to B. and C. and they to pay
yearly 6/. to D. for ever, and if they or
their Succeffors thould deny Payment, then
D. o enter; this gives a Fee to B. and G,

20

If 4. devifes his Lands to B. in Confideration
he will releafe 100/ which 4. owes B. to
A’s Executers, B. takes a Fee upon hlS
Releafe of the 100/

So if A. devifes 100/. in Legacies, payablc
out of Lands of 1ol per Ammum Value,
and then devifes the Lands to another, the
Devifee hath a Fee in the Land, 21

S 2 A,
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A has three Daughters, 4. B. and C. and
devifes his Lands to his Wife till his Heir
comes to twenty-one, paying to his Heir
10 /. per Annum, and to his (other) Chil-
dren 20/. a-piece; this is a Devife in Fee
“to the eldeft Daughter only, Page 2x

A. devifcs his whole Eftate to his Wife, pay-
ing Debts, &¢. the Wife takes a Fee by
the Words his whole Eftate, 21

A Devife of all my Eftate real and perfonal
for Payment of Debts, is a Devife in Fee,

22
But- where 4. is {eifed of Black-acre in Fee
by a Mortgage forfeited, and of White-
acre as his own Inherltance, and devifes
‘White-acre to his Brother, and then de-
vifes all the Refidue of his Goods, Leafes,
Mortgages, Eftates, Debts, ready Money
and other Goods whereof he was pofieffed,
after Debts and Legacies paid, to his Wife,

- and makes her Executrix; this is no De-
vife to. the Wife in Fee of the mortgaged
Lands, and for why, 22

A. devifes his Houfe wherein 7. §. dwelt to
‘B. for ever; this gives B. a Fee, though
- §. was only a Lodger or Inmate therein,

_ 22
A A{eifed of Land in Fee, fettles Part of it
on his Daughter for Life, and by Will de-
vifes the other Part of it to his Wife for
one Year after his Death, and then devifed
- all his Land not fettled or devifed, to 7. S.
to hold to him and his Heirs after the
Death of the Teftator’s Daughter, and a

Year
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Year after his the Teftator’s Death ; this is
a contingent Remainder inFee to 7 §. ei-
ther on the Daughter’s Death, or on the
Expiration of the Year, Page 23
Devife to 4. and B. and if either died, the
other to be his Heir; guere whether this
be an Eftate in Fee or for Life only, 23
A Devife to 4. and his Pofterity; is only an
" Eftate-tail ; fed quere,
An Inheritance will pafs by a Devife of bzs
(the Teftator’s) Eftate, 23
A Devife in perpetuum pafles a Fee-fimple, 24
A. devifes Lands to B. and gives 5/ to C.
and dire(ts B. to pay it, but gives him
two Years Time; B. takes a Fee, 24
By a Devife of all the reft of his Eftate fub-
jet to the Payment of Debts, a Fee paffes,

24
A Devife of all his Eftate comprehends real
and perfonal; and where there is a Sur-
render to the Ufe of a Will, a Copyhold
muft fall under the fame Conftruttion, 24
A Devife to B. and her Heirs, and if the
and D. die without Iffue, Teftator gave fe-
veral Annuities, charged upon the Pre-
mifles, to charitable Ufes; refolved that
B. had an Eftate in Fee, 24
A. gave fpecifick Legacies to his Daughters,
and other Legacies to others, then he gave
all the Refidue of his Eftate to #7. R. in
Truft to increafe his Daughters Portions 3
the Daughters have a Fee, 24
A. feifed in Fee devifed his Lands to Tru-
ftees and their Heirs, in Truft for B. andfC-

S 3 or
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for their Lives, Remainder to the Chil-
dren of B. and to the Children of C. by
her then Hpfband, in Truft that they
thould have the Profits thereof when they
come of Age; the Children take a Fee as
Tenants in Common, Page 24
%.8. 58ept. 1715, devifed all his real and
perfonal Eftate, in Truft that the Truftees
thould convey the real Eftate to 4. for
Life fans Walte, Remainder to preferve,
&Fc. Remainder to the firft and every other
Son of faid 4. in Tail, with Power to make
a Jointure not exceeding a Moiety of the
real Eftate, and directed that his perfonal
Eftate thould be laid out in Lands, and
fettled in the fame Manner ; and in cafe A.
thould die without Iffue, then he willed
that B. thould enjoy all the Rents of his
faid Eftate during her Life, and afterwards
one fourth Part thereof fhould be enjoyed
Ly C. his Heirs and Affigns, another fourth
Part by D. his Heirs and Afligns, one other
fourth Part by E. her Heirs and Afiigns,
and the other fourth Part by F. her Heirs
and Affigns; and direéted that in cafe any
of them the faid C. D. E. and F. fhould be
dead at the Time, when by virtue of the
faid Devife the faid Eftate in manner afore-
faid would devolve upon them, that then
the fourth Part which the dead Perfon
would have been iotitled to, if living,
fhould be conveyed to their refpettive
Heirs.—D. makes his Will, and reciting
the contingent Intereft that he had by 7. 8.’s
Wil
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Will, he devifes that whenever his fourth
Part thould come to G. his Son and Heir,
or to fuch Perfon as thould be his Heir,
that it thouvld ftand charged with 12,000/
for M. his Wife, and 3oool a-piece to his
three younger Children; this is a good
Charge on the Eftate, Page 25
4. devifes his freehold Eftates in Truﬂ: for
the Truftees to convey them to his Son
for Life, Remainder to his firft, €5¢c. Son
in Tail Male, Remainder to his four Daugh-
ters, to each a fourth Part in Fee; and if
any of them die without Iffue, the Truftees
to convey fuch fourth Part in Fee to the
refpective Heirs of fuch Daughter fo dy-
ing ; one Daughter died without Iffue, her
Fourth belongs to her Brother as her
Heir, 2%
ﬂ devifes the Intereft and Produce of the
Surplus of his real and perfonal Eftate to
his Grandchildren, until their Age of twen-
~ ty-one; this paffes the Property of the
Eftates to the Grandchildren after that Age,
2
A in his Will fays, ¢ As to fuch Eftate az
God has blefled me with, I devife in man-.
ner following;”” and then gives Part to
%. 8. and his Heirs, and the reft to his
Wife in Fee; this paffes the Eftate of
which 4. was a Truftee,
A. devifes all his freehold Houfes in B. and
had not but leafehold there ; thefe will pafs,
Secus in a Grant, 28

S 4 7 &
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7. S. had no Lands in 4. but Tithes, and de-
” yifes all his Lands in 4. the Tithes pafs,
Page 28

A (int al’) gives 5l to B. his Brother and
Heir, and makes his Wife fole Heirefs and
Executrix of all his Lands, Tenements,
Goods and Chattels, the fame to fell and
difpofe of as fhe fhould think fit, to pay
his Debts and Legacies ; this is 2 Gift to
her of the Surplus in Fee, 28
As to all my temporal Eftate, T bequeath to
my Nephew 7. (Teftator’s Heir at Law)
zol. then after giving feveral Legacies
fays, And all the Reft and Refidue of my
Eftate, Goods and Chattels whatfoever, I
give and bequeath to my beloved Wife A4
and whom I make my full and whole Ex-
ecutrix ; this is a Devife of thé Fee-fimple

Eftate, 28
The Word Effate at or in fuch a Place may
carry a Fee, 28

Devife to 4. the Teftator’s Wife for Life, and
then to be at her Difpofal, provided it be
to any of her Children, gives an Eftate
for Life, with a Power to difpofe of the
Fee,

The Words [I devife all my temporal Eﬁate]
the fame as [I devife all my worldly Eftate]
and pafs a Fee, 29

A. has a Fee-fimple in a Light-houfe, and a
Term for Years in Land adjoining to it
A. makes his Will and gives to his Son H.
and’ bis Affigns all his Eftate and Intereft in
the Light-houfe, Lands, Tenements and

Appuy-
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Appurtenances thereunto belonging, upon
Truft out of the Rents, {F¢. of the Term
during the Remainder thereof, to pay 200l
per Annum ; H. takes a Fee-fimple in the.
Fee-limple Lands, and a Term for ninety-
nine Years in the leafchold Premiffes,
Page 29

What Words in a Will give a Fee-fimple,
and what a Fee-tail. Vide Barnard’s Rep.
in Eq. 7 9- 30

If 4. devifes Land to B. and his Heirs Male,
the Law in favorem Voluntatis fupplies the
Words of bis Body, and makes it an Eftate-
Tail, 30

And fo if the Devife be to one & Semini fuos
contra, if B. hasIflue a Son, who has IiTue
a Daughter,

Lands were devifed to 4. and his Wife, and
after their Deceafe to their Children, they
then having a Son and a Daughter; 4. and
his Wife take but an Eftate for Life, Re-
mainder to the Children for Life, 31

A Devife to B. and his Children or Iffue, B.
then having Iffue; this makes B. only Join-
tenant for Life with his Children, 3%

But if B. had had no Children at the Time
of the Devife, he had taken an Eftate-tail,

L

Lands devifed to B. and after his Deceafe 3::0
his Iffue; the Remainder was formerly
held to be void; but by Hale, Iffue is
Nomen aolleﬁzwm, and all Iffues not-s# Eﬂ'e
take in Tail, and why,

A. devifed Land to B. his Son, and if hxs
Daughter C. furvived B. and his Heirs, the

to
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to have the Land; B. had but an Eftate.’
tail ; for the Word Heirs mouft be intended
Heirs of bis Body, Page 32
But if the Will had faid, that if 7. §. a Stran-
ger, furvives B. and his Heirs, then he
thould have the Land 3 there B. had had a
Fee-fimple, and the intended Remainder
~over would be void, and why, 32
A. having two Sons, devifes Black-acre to
the eldeft, and White-acre to the young-
eft, and if either of them die, his Acre to
go to the Survivor; and having two
Daughters, devifed to each of them 102
the Sons had but an Eftate for Lives, and
why, 32
B. having two Sons, C. and D. devifed Black-
acre to C. and his Heirs, and White-acre
to D. and his Heirs; and further willed,
that the Survivor of them thould be Heir
to the other dying without Iffue: Though
the firft Words would pafs a Fee, yet the
fubfequent Words correct them, and pafs
only an Eftate-tail, and the Remainder in
Fee was not contingent, but executed,
each Son being Tenant in Tail of his own
Part, with a Remainder to the other in
Fee, 33
A devifes Land to B. his Son, and if he has
Iffue Male of his Body lawfully begotten,
then the Iffue to have it; and if he has
no Iffue Male, then to athers in Remain-
der ; this gives B. an Eftate-tail, and why,

33
A Devife
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A Devxfe of Lands to B. without moreWords,
gives but an Eftate for Life; and fo if it

be to B. and his Affigps, Page 74
But to one and his Aﬁians for ever gives a.
Fee, 34

Lands devifed to A for Life, Remainder to
his firft Heir Male, and the Heirs Male of
the Body of fuch Heir Male, the Devifee
hath but an Eftate for Life, 34

Devife to his Son for ever, gives a Fee, 34

But if with a Remainder to the Sen’s Heirs
Male, it is a Tail, 34

Devife to 4. and B. equally to be divided,
they have but Eftates for Life,

But a Remainder {o limited is an Eftate-tail,
34—Quere if only for Life, vide 38

A Devife of Lands to 4. and his Heirs, and
if he dies without Iffue, the Lands to go
over to B. and C. and the Survivor of
them ; this is an Eftate-tail in 4. 5

A Limitation to B. and the Heirs of his
Body, after the Death of his Wife, and if
B. dies, living the Wife, then to C. The
former Words veft a Tail in B. and are
not abridged by the latter, 36

A Devife to B. for Life, and if he die with-
out Iffue, the Remainder 0 C. This is an
Eftate-tail in B. 37

A Devife to B. for Life, the Remainder to
the next Heir Male, and for Default of
fuch Heir Male, the Remainder over; this
15 a good Eftate-tail, 37

A Devife to 2. and if he dies, not having a
Son; this an Eftate-tail, and why, 37

A Remainder
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A Remainder that the Heir fhall enter, and
hold to him and the Heirs of his Body, is
an Eftate-tail, Page 37

But a2 Remainder to the Heir, and his Heirs
‘Male, is no Tail, becaufe a Fee defcends,

38

A Devife to 7. B. for his Life only, without
Impeachment of Watte, and after his De-
ceafe to the Iffue Male of his Body law-
fully to be begotten, and the Heirs Males
of the Bodies of fuch Iffue, and for De-
fault of fuch Iffue, Remainder over; 7. B.
takes only an Eftate for Life, and why, 39

4. devifed Lands to his eldeft Son for Life,
without Impeachment of Wafte, Remain-
der.to 7. §. for Life, without Impeachment
of Wafte, with Power for him to limit a
Jointure of the fame Land to any Woman
he thould marry, for her Life; and after
his Death he devifed the Lands to the firft
Son of faid % §. in Tail, and fo to the
fixth Son, and then devifed that if the faid
7. §. fhould die without Ifflue Male, the
Land fhould remain to ¥. B.—%. §. took
an Eftate-tail, 39

Dev1fe to 4. and the Heirs Male of his Body,
viz. to the firft Son of 4. and the Heirs
Male of his Body, and fo to A.’s fecond
and other Sons fucceffively; 4. has only
an Eftate for Life,

7. §. had Iffue 4. and B. and devifes Lands
to 4. and if he die without Heirs, B. fhall

, have it; 4. has an Eftate-tail, 40

A.
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A. devifes Lands to B. and C. and if either
‘of them die, that the other thould be his
Heir; B. dies; guere if C. thall have a Fee
or an Eftate for Life, Page 40

A. feifed of Lands in 8. devifes to B. all his
Lands commonly called P. and alfo all
other his Liands, during his natural Life,
and to his Heirs Male of his Body begot-
ten, and for want of fuch Iffue faid B. to
have the Eftate during his natural Life,
and no longer; and then his Will was,
that the faid Eftate fhould defcend toC.
B. fuffers a Recovery to the Ufe of him-
felf and his Heirs, and devifes this Land
to D. in Fee, and dies without 1ffue Male;
adjudged to be an Eftate-Tail in B. and
not an Eftate for Life, and why, 40

A Devife to one generally is but an Eftate
for Life, unlefs it plainly appears the Te-
ftator intended the Devifee to take a greater,

41
A Devife to 4. and his Heirs Male for ever,
is an Eftate-Tail; adjudged upon great
Confideration, 41
A. having Iffue a Son and two Daughters,
devifed an Eftate to his Son and his Heirs,
provided that if the Son fhould die before
he come to twenty-one, or without Iflue
of his Body, then it thould go to the Te-
ftator’s two Daughters; A. dies, and the
Son lives to twenty-one, and makes his
‘Will, and devifes the Eftate to the Plain-
tiff: Quere if the Son has only an Eftate-
Tail, and fo the Devife to the Daughters
to take Effect, 41
e Devife
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Pevife of Lands to Hufband and Wife for
their Lives; and after the Wife’s Death;
then to their Children; upon the Wife’s
Death the Hufband’s Eftate ' determines;

Page 42

Devife to the Heirs Male of . §. begotten,
- 7. 8. having a Son, and the Teftaror ta-
king notice that 7. S. was then living; a
fufficient Defcription of the Teftator’s
Meaning, ard fuch Son fhall take, though
ftrictly not the Heir of 7. 8. 42

Devife to 4. for Life, and if 4. dle without
Iffue, then to B. though here is an exprefs
Eftate for Life to 4. yet the fubfequent
Words turn it into an Eftate-Tail, 42

But a Devife to 4. for Life, Remamder to
Truftees, (5¢c. Remainder to his firft, &5¢.
Son in Tatl Male, €&¢. and if 4. die with-
out Iffue, then, &¢, This does not ’givé
an Intail to 4.

One devifes a Third of all his Eftate whatfo-
ever to his Wife, and two Thirds of all
his real and perfonal Eftate to his Son . §:
and his Heirs; the Wife hath but an Eftate
in the third Part of the real Eftate, and
why, 43

All my Eftate to 4. for Life, and to 7. B.
after her Death, he taking my Name, and
if he refufe, to M. B. and his Heirs for
ever; 7. B. takes a Fee, 43

Devife to my Son 4. for Life, Remainder to
his firft, €¢c. in Tail Male; Remainder to
his fecond &e. Son fucceflively, without
Jaying for w/mt Efate, or any Words tan-
tamount. 43

A
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A. has two Sons, the Eldeft of whom dies
in his Life-time, the fécond Son fhall have
an Eftate-Tail, being the firft at his Fa-

~ ther’s Death, Page 43

A. devifed Lands to the Wife for Life, then
to his Son H. for Life, then to his Son G.
and his Heirs for ever; if he died without
Heirs, then to his two Daughters K. and L.
This is an Eftate-Tail in G. 44

A. feifed of fome Lands in Fee, and being
Ceftui que Truft of other Lands, devifes
them to B. for Llfe, Remainder to his firft
and fecond Son in Tail Male, going no far-
thery and after B.’s Death without Iffue
Male, then to a Charity. 4. is Tenant in
Tail until Iflue born, faving as to the Truft
Eftate, 44

Devife to 4. for Life, and after his Deceafe
to the Heirs Male of the Body of 4. and
the Heirs Male of the Body of fuch Heirs
Male, feverally and fucceflively, as they
fhall be in Priority of Birth, {&c. Remain-
der over: Quere, whether this be a Te-
nancy in Tail, or for Life only? 44

ﬂ devifed Lands to his fecond Son and his
Heirs for ever, and for want of {uch Heirs,
then to 4.’s right Heirs: This is an Eftate
Tail, 44

But had the Devife been over to a Stranger,
the fecond Son would have taken a Fee-
fimple, 44

A. gave to his eldeft Heir Male and his Heirs
Males for ever, all his Lands in fuch a
Place; and if there be a Female, fhe to

have



The T ABL E.

have 12 1. per Annum as long as the lives;
Teftator had two Sons, the eldeft died in
his Life-time, leaving a Daughter, who
was the Heir general; yet the youngeft
. Son was adjudged to take the Lands, Page

Eaa ,‘

A. devifes Lands for Payment of hxs Debts,
and then to B. for Life, with Power to
make ILeafes, Remainder to the Heirs
Male of the Body of B. B. has an E{’cate—
Tail,

A Devxfe to B. the Teftator’s Wife for Llfe,
and then to be at her Difpofal, provided
it ‘be to any of his Children, gives an
Eftate for Life with a Power to difpofe of
the Fee, 46

I devife all my Lands in B. to my eldeft Son
Item, 1 give to my fecond Son G. all my
Lands in D. Alfo to my Daughter I give
500 . to be paid as foon as may be out
of the faid Eftate and Premiffes, and within
three Years, if it be poffible: The fecond
Son has but an Eftate for Life charged
with the 500/ 46

‘Where there is no Devife antecedent, the
firft Son of the Wife cannot take by way
of -Remainder, ¢ 46

A Limitation to one. to take and enJoy the
Profits of an Eftate. during his Life, and
after  his Deceafe to the Heirs Male of his
Body, will make an Eftate-Tail, and why,

46

A Devife that if 7. the eldeft Son of the

Teftator, fhould happen to die without If-
{ue,



fue,. that then and not otherwife, after #.’s ~
Death he devifed it over to his Son R. and
his Heirs; 7. takes an Eftate-tail by Im-
plication; _ Page 47
. 8. devifed Lands to B. for Life; and after
his Deceafe to the Heirs Males of the Body
of the faid B. lawfully to be begotten, and
his Heirs for ever: but if faid B. thould
die without fuch Heir Male, then he de-
vifed them over; this is an Eftate-tail in B.

An Eftate wa§ dévifed to two Sifters and theiZ'
Heirs, and that if they fhould die without
Heirs, then the Teftator gave his Eftate to
his Brother F. Quere if the Daughters take
an Eftate-tail, 47

Devife to 4. and his Heirs, wiz. to his firft;
&¢. Sons fucceflively, &¢. This gives 4.
bat an Eftate for Life, 47

1 devife my Lands to 4. for Life; and after
his Deceafe, Remainder to the Heirs Males
of the Body of 4. and to the Heirs Males
of fuch Iffue; A. takes an Eftate-tail, 47

An Eftate to 4. and his Heirs, and if he dies
Jans Iffue, Remainder over; thefe Words

. make an Eftate-tail, 438

Teftator devifed Land$ to 4. for Life; Rc— .
mainder to Truftees to prefervc, &e. du-~
ring 4.’s Life, Remainder to the Heirs of
the Body of 4. This is an Eftate-tail, 48

f

T Execitop
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@rzcutnzv Devifes, Contingent Re-
wainders and Crofs Remaindets.

What is an executory Devife, and how crea-

ted,. Page 49
How they came to be allowed and eftablifhed
in the Courts of Law, 50

When the Judges firlt allowed of executory
- Remainders of Terms of ¥ears, 49,50,51
If a Termor devifes his Term to 4. for Life,
the Remainder to another, though 4. hath
the whole Term in him during his Life,
yet it is good by way of executory Devife,

51

If a Termor devifes his Term to B. for Life,
and. after to C. his Son, then to the eldeft
1ffue Male of C. for Life; though C. hath
no Iffue Male at the Time of the Devife,
nor at the Devifor’s Death, yet if he hath
Iffue at the Time of his Death, it fhall
take the Remainder by way of executory
Devife,

4. pofleffed of a Term, devifes it to his Wlfc
for Life, and after her Death to his Chil-
dren unpreferred : The Wife dies, B. be-
ing the only Child unpreferred, fhall ha_vc
the Term, and why,

A. poflefled of a Term for Years, devxfed 1t
to his Wife for Life, and then that % his
Son thould have the Occupation thereof as
long as he had Iffue, and if he died with-
out Hfue unmarried, in the fame manner

to
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to another Son, the Remainder over; this
Remainder, upon the Death of the Sons
unmarried, was adjudged good, Page 52
A. devifes his Term to his Wife for her Life,
and afterwards to B. his Son, and if B.
died without Iffue, then to C. This is a
void Devife, and why, 53
If Tenant in Fee-fimple devifes Lands to 4.
and his Heirs, and if he dies without Iffue
in the Life of B. then to B. and his Heirs;
this is"a good executory Remainder, 54
If A. devifes Lands to his Executors to be
fold, if the Heir fails of Payment at fuch

a Day, this is an executory Intereft, and
why, 54
So if the Devife of Borough Englifb Lands
had been to the eldeft Son, paying fuch a
Sum to the younger Sons, and that in De-
fault of Payment, that the Land fhould
go to them and their Heirs; this is an ex-
ecutory Devife in the younger Sons, 54
A. has Iffue B. and C. two Sons, and devifes
his Lands to B. for Life, and if he dies
without Iffue living at the Time of his
Death, to C. and his Heirsy but if B, had
Iffue living, then to B.’s right Heirs for
ever: This is no executory Devife to G.
but a contingent Remainder, and why, 56
Baron and Feme feifed to them and the Heirs
of the Hufband, the Hufband devifes the
Lands to the Heirs of the Body of the
Wife, if they attain fo the Age of four-
teen Years; though the Wife had noIffue
T2 at
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at the Time of the Devife, yet this is a
good executory Devife, Page 56
A. had Iffue three Sons, and by Will dev1fed
a Tenement to each of them, and further
fays, that when either of the faid Children
fhall die, the Houfes, Lands and Goods
whatfoever I have now given them, fhall
be equally divided between them that are
living, without exprefling any Eftate to
fupport the contingent Remainder: Quere
if the Survivors take by way of executory
Devife, 57
ﬂ devifed Lands to his Executors till his Son
.thould come of Age, and when he fhould
"come of Age, then he fhould enjoy the
Y.ands to h1m and his Heirs; this is a Re-
mainder executed in the Son, and no Con-
tingency, 58
A. having two Sons, devifed Parcel of his
Lands to one of them and his Heirs, and
the Reft to the other Son and his Heirs,
and farther willed that the Survivor thould
be Heir to the other, if either die without
Ifiue; the Devifees are Tenants in Tail,
with Remainders in Fee executed of each
other’s Part, 58
4. having ffue five Sons, his Wife bemcr en-
Seint, deV:fes two Thirds of his Lands to
his four younger Sons and the Child ex
Ventre fa Mere, if it were a Son, and their
Heirs; and if they all die without Iffue
Mhale of their Bodies; or any of them,
it the Lands fhall revert o the 'xch’
Heirs of the Devifor: The younger Sons

2 ere
3 ere
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were Tenants in Tail in Poffeffion with
crofs Remainders to each other; no Part
fhall revert to the Heirs of the Devifor
till all the younger Sons be dead without
Iffue Male of their Bodies, Page 58
But where 4. having. three Sons, and devifes
a Houfe to each Son and his Heirs; Pro-
vifo that if all his faid Children fhould die
without Iffue of their Bodies lawfully be-
gotten, that then all his faid Mefluages
thall remain and be to 7. §. and his Heirs:
Here thall be no crofs Remainders to the
Sons, but upon the Death of any, his Part
thall immediately go to 7. 8. 59
A. feifed of two Mefiuages, and having B. a
Son, and two Daughters C. and D. devifed
one Mefluage to C. his Daughter in Fee,
the other to D. in Fee, and if D. died be-
fore his Age of fixteen, C. then living,
then her Part to go to C. in Fee; and if
C. died without Iffue, living D. then D. to
have her Part to her and her Heirs; and
if both C. and D. died without Iflue, then
both of the Meffuages thould go to B. in
Fee: D. died w1thout Iflue, and her Part
went to the Son, and not to the furviving
Daughter, and why, 59
:7 S. having a Son and four Daughters, and
being feifed of Lands in Fee, and of a
]ono Term, devifes all his Eftate in D.
where the Freehold lies, and likewife in
S. where the Term is, to his Sen and his
Helrs, and if he die without Iffue unmar-
ried, then to his four Daughters ; and if
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he marries, and dies without Iffue then
living, and having a Wife, then after the
PDeath of fuch Wife, likewife to his four
Daughters: Quere whether hereby an Eftate
in Tail of the Frechold Lands paffed to the
Son, and the Remainder to the four Daugh-
ters, or whether the Eftate t¢ the Son was
a Fee, and came to the Daughters by way
of executory Devife, Page 6
An executary Devife need not veft as a Re-
mainder muft, eo infante that the particu-
lar Eftate determines, 5c. 6o
In what Cafe a Will fhall #os operate by way
of executory Devife, 61
Devife to 4. till he be of Age, then to B.
and his Heirs ; this is an Eftate for Life in

A.-Remainder to B. in Fee, 61
In executory Devifes there can be no Limi-
tation over, (Note this) 62

A. devifes all his Lands after the Death of his
Executors to 4. and his Heirs for ever;
but if he dies leaving no Son, then to B.
This is a good executory Devife to B. 63

An executory Devife muft arife within a rea-
fonable Time, and what is a reafonable
Time, 63

Devife to the firft Iffue of 4. (4. having
none at that Time) is void, and why, 63

A. has two Sons B. and C. both unmarried,
and devifes Lands for five hundred Ycars,
in Truft to pay 50/ per Annum to B. for
Life, with Power of Diftrefs, Remainder
to the firft, &J¢. Son of B. in Tail, Re-
mainder to faid C. Remainder to his firft,

&,
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&¢c. Son in Tail, Remainder over; this is
a good executory Devife to B.  Page 67
A. devifed a Term for Years to his Wife for
Life, Remainder to his Son and Daugh-
ter; this is an executory Devife, 6
Devife of a perfonal Eftate to 4. for Life,
and afterwards for her Children, the yearly
Intereft and Produce to be for their Main-
tenance, till the Sons thould be twenty-one
and the Daughters eighteen, at which re-
fpetive Ages their refpective Portions to
be paid them; and for want of fuch Iffue,
then to B. A. dies without Iffue; the De-

vife over to B. good, 68
Executory Deviles favoured both at Law and
in Equity, 6

An executory Devife of an Eftate of Inherigj
tance to a Grandfon unborn, when twenty-
one, is good, 69

Devife to 4. and his Heirs, and if he die be-
fore twenty-one, then to B. and his Heirs;
A. died before twenty-one, but B. died be-
fore him, yet B.’s Heirs may take, 69

A contingent Devife of a perfonal Eftate is
an Intereft vefted, 69

Of Terms for Years and uncertain Intereft.

If 4. devifes his Lands to his Executors for
Payment of his Debts, and wuntil they are
paid, Remainder over ; the Remainder is
good, 70

A. devifes his Lands to his Executors till his
Son comes of Age; this is a good Devife

T ¢ till
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till the Son fhould be twenty-one, though
he die befare, Page 70

4. devifes his Lands to B. and C. and the
Survivar of them, until 8oo/ be raifed
out of his Lands; B. and C. fhall have the
Land no longer than they might have re-.
ceived out of it the Profits; and if a Stran-
ger enters after the Death of the Devifor,
they may have their A&ion for the mean
Profits, but cannot hold the Land lonoer
than the Time limited,

A Term was devifed to B. and if he dled
within it, the Refidue to go to C. after he
attained his Age of twenty-one Years; B.
died, and then C. died before he came to

. that Age; by this Devife B. has the whole
Term in him, 72

If a Term for 1000 Years be devifed to 4.
the Remainder to B. and the Heirs of *his
Body, the whole Term is vefted in 4. and.
B. has only a Pofiibility,. 72

A Copyholder devifed his Lands to 4. and B.
his two Sons, and to the Heirs of their two
Bodies begotten, and wills that each of
them fhall enter at their feveral Ages of
twenty-one Years, and that his Executors
fhould take the Profits until they come to
their feveral Ages of twenty-one Years;
the Executors may take the Profits until
both are of full Age 73

o
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Of Devifes by Limitations.

The Reafons why the Judges have admitted
Eftates by Implication, though to the Dif-
inheritance of the Heir at Law, Page 74

If A. devifes his Land to his Heir after the
Death of his Wife, this is a good Devife
to the Wife for her Life by way of Impli-
«cation, 74

If a Man devife all his Pafture. Lands in D.
to his youngeft Son, and alfo wills that all
Bargains, Grants, {&F¢. which he had from.
C. fhould be to his youngeft Son and the
Heirs of his Body; the youngeft Son fhall

not have an Eftate-tail in the Pafture of
D. by Implication, and for why, 75

A. leafes upon Condition that the Lefiee
fhould not alien to any befides his Chil-
dren’; the Leflee devifes the Term to H.
to his Son after the Death of his Wife
here the Wife took an Eftate by Implica-
tion, 75

A Man makes a Perfon Executor of all his
Goods, Lands and Chattels, and leaves no
Lands but Lands of Inheritance ; theLands.
do not pafs by this Devife to the Execu-
tor, and why, 76

4. feifed of a Manor, Part in Demefnes, and
Part in Services, devifed all the Demefnes
to his Wife exprefsly for Life, and all the
Services for fifteen Years, and then devifed
the whole Manor to a Stranger after Death;
the laft Devife fhall not take effect till after
her Death, and yet fhe fhall not have the

Services



The T A B L E.

Services for her Life by Implication, but
the Heir fhall enjoy them,  Page 76, 77
A. devifed to his Wife 600l..to be paid to
7. S. for the Payment of the Lands he
purchafed of him, and are already fettled
on her for her Jointure; the Lands were
not fettied on her, acd adjudged they did
not pafs by the Will by Implication, 27
A. devifed all his Eftate real and perfonal tor
Payment of Debts and Legacies, and de-
vifed 100/ to his Heir at Laaw; this is a
good Devife in Fee, 78
A. has Sons B. and C. and devifes Partof his
Lands to B. in Tail, and the other Part to
C. in Tail, and if any of his Sons died
without Iflue, that the whole Land thould
remain to D. a Stranger in Fee; C. died,
yet D. could not enter into his Part, for
B. took it by Implication, 28
A Devife to 4. and his Heir Male, and if he
dies without Heirs of his Body, then to
remain to B. in Fee; this is an Eftate- tail
to A. 79
4. had Iffue a Son and two Daughters by
feveral Venters; the Son died, leavmg two
Daughters ;- “and then . devifes one of his
Mefluages to B. his own Daughter and her
Heirs for ever, and his other Mefluage to
C. his Daughter and her Heirs for ever;
and if B. died without Iffue, living C. then
C. fhould have B.’s Part to her and her
Heirs; and if C. die before fixteen, then
B. thould have her Part in Fee; and if
both his faid Daughters fhould die witheut
3 - e
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Ifue of their Bodies, then his Gran-
daughters fhould have the Mefluages: C.
died without Iffue after fixteen. The
Grandaughters had Judgment for her Part,
Page 79

Where an Eftate is created by Implication, 1t
muft be a neceffary Implication, 81
An Implication to difinherit an lzeir muft be
a neceflary Implication, 81
Where an Intail-is granted by Implication,
it is even in favour of an Heir at Law,
and why, 81
Devife of Lands to the Teftator’s fecond Son
for his Life, he or his Heirs paying a
Rent thereout to the eldeft Son for his
Life; and after the fecond Son’s Death
and bis Wife, Remainder to the firft, &.
Son of the fecond Son: The Wife of the
fecond Son had an Eftate for Life by Im-
plication, 81
What Circumftances are neceffary by the Stat.
32 H. 8. and 29 Car. 2. in making of Wills,
with an introduétory Difcourfe relating there-
unto, 83 20 g6

Of Revocations of Devifes.

An introductory Difcourfe, 9

Words in the future Tenfe are not fufficient
to revoke a Will, 98

If a Man devifes Land to ¥.S. and afterwards
fays he will make a Feoffment of it to
another; this is no Revocation, and for
what Reafon, QIE;.
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3 A devifes Land to 7. §. and then fells it
to another, though this be not inrolled
within fix Months, yet this is a Revoca-

. tion of the Will, Page g9

If a Man devifes his Lands, and then makes
a Feoffment of the fame Lands, and af-
terwards repurchafes them, yet the Will
ftands revoked by the Feoftment,

If a2 Man devifes Land to another, and after-
wards devifed it to a Corporation ; though
this laft Devife is void, becaufe exprefly
forbid by the Stat. 32 H. 8. yet it is a Re-
vocation of the firft Devife, 100

If A. devifes three Manors to ¥: §. and after-
wards fays the Devifee fhall not have the
Manor of D. which is one of the Manors ;
yet this is no Revocation of the Will as to,
the other two, 100

If the Devife had been of the Manor of D.
to 7. §. and his Heirs, and after the Te-
ftator had made a Leafe of D. for Years to
another ; this had been no Revacation of
the Inheritance, but of the Land only for
the Term, 101

If a Man devifes Lands to . §. and his Heirs,
and afterwards devifes the fame Lands to
another for Life, -paying an annual Rent to
7- 8. and his Heirs; this is only a Revo-
cation pro fanto, and why, 101

But if the Devife had been to 7. §. in Fee,
and afterwards the Teftator makes a Leafe
for Years to 7. 8. to commence after his
Death, and delivers the Deed to a Stranger
to the Ufe of F. §. but che Stranger did

nok,
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not deliver it to 7. S. till after the Death of
the Devifor, and then he never agreed to
it, but claimed by the Devife; yet this a
{ufficient Revocation, Page o1
¥f a Feme Sole makes her Will, and devifes
her Lands to 7. §. and afterwards marries
him, and then dies; ¥ §. takes nothing by
the Will, becaufe the Marriage is a Revo-
cation of it, and why, 102
If a Man devifes Lands in Fee, and after-
wards by Bargain and Sale makes a Tenant
to the Preéipe, and fuffers a Recovery s
this a Revocation, 104
If a Leafe for twenty Years be bequeathed to
7. 8. and after the Teftator makes a Leafe
for fifteen Years; this is no Revocation,
and why, 104
An Eftate in Land was devifed in Writing,
and afterwards the Teftator made a verbal
Will to revoke it; this no Revocation, 104
A Revocation muft be in Writing, operating
as a Will, 105
A fabfequent Devife to a Perfon incapable of
taking is a Revocation of a precedent De-
vife to a Perfon capable, 104
Lunacy is not a Revocation, 105
After a Devife in Fee the Teftator mortgaged
the fame for 200/ to be repaid at three
Years End ; but within the three Years he
fell fick, and declared he would not alter
his faid Will ; this is a Revocation, 103
The Statute of Frauds has not taken away
Revocations of Wills by Aéts in Law ; fee
an Example of this, ' 106

% 8.
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. 8. feifed of a Leafe for Lives, devifes it;
and afterwards renews; this amounts to a
Revocation, : Page 106

4. and B. Tenants in Common in Fee; after-
wards 4. and B. make Partition by Deed
and Fine, declaring the Ufe, as to one
Moiety of the Lands, in Severalty to 4. in
Fee, and the other to B. in Fee ; this does
not revoke 4.’s Wiil, 507

One feifed of a Leafe for Lives devifes it,
and afterwards renews; this 1s a Revoca-
ticn, 108

Cune makes Duplicates -of his Will, and ha-
ving one only in his Coftodys. cancels it,
with Intent to deftroy his Will ; this is a

cood Revacation, 108
One mortgages by Deed and Fine ; this is a
good Revocation pro tanto, 108

Lands devifed to one in Fee, and afterwards
mortgaged to the fame Perfon, is a Revo-
cation, 108, 109

Of woid Devifes.

An introductory Difcourfe on this Head, 110
A Devife to 7. §. and his Heirs, who is Hexr
at Law to the Devifor; this is a void De-
vxfe, and the Heir fhall take by Defcent,
110

So if 4. devifes Lands to his Wife for Life,
Remainder to ¥. §. who is Heir at Law in
Feey this is void, I1:
A. {eifed of Lands on the Part of his Mo-
ther, devifes them to his Executors for
fixtecen Years for Payment of his Debts;
and
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and afterwards devifes them to his Heir at
Law ex parte materna ; this is a void De-
vife, Page 111
A Man having Iffue a Son and a Daughter,
devifed that his Lands fhould defcend ta
his Son, and if he died without Iflue of
his Body, then the Land to go over; the
Son takes an Eftate-tail, and why, 112
Devifes are void, and are to be rejected,
where the Words of the Will are fo gene-
ral and uncertain, that the Teftator’s Mean-
ing cannot be collected from them, 112
So where there are two or more Devifees in
the Will, and the Words are fo uncertain,
that one may come under the Defcription
as well as the other, there the Devife fhall
be reje@ed as too uncertain and void; 113
20 121

See the eminent Cafe of Bunker and Cook, 122
And alfo the Cafe of Artbur and Bokenbam,13 5
. 8. feifed in Fee devifes Lands to his Gran-
daughter for Life, Remainder to his right
Heirs Male for ever, and dies, leaving his
Grandaughter Heir at Law, and a deceafed
Brother’s Son his next Heir Male; the De-
vife of the Remainder is void, 156
Of Devifes to Papifts, 156, 157
And concerning void Devifes, fee feveral
modern Cafes, 158 20 165

E.
Cquality.
ALL Men by Nature in a State of Equa-

lity, I
Cftage.
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Cftate.
What Words in a Will will pafs an Eftates
tail, or for Life only, Page 30
Crehange,
The Origin of Exchanges, 2, 3
Crtinguithment,
How the Law favours Extinguithment of
Rights, . 147
’ i ‘F‘.

Freefimple,  See Title Debifes.
BY: what Words it will pafs in a Will, 17

t027
Feudg,

The Original of Feuds, 56

At firft 2 military Tenute, and held at the

Lord’s Will, 6

Not at firft dev1feable, and why, 6, 7

The Services and Duties of feudal Tenures, #
Feudal Services were of both publick and
private Benefit, 75 8
Feuds not transferrable without the Lord’s
Aflent, and why, 8,
And the Pares Comitatus. to atteft fuch tranf-
ferring, g9
‘Why not devifeable by Will, 9
Both 32 and 34 H. 8. relite to military Te-
nures, 11
‘When thofe Tenures firft declin’d, L

RS
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H.

Deft.

HE Word Heir is Nomen collefFivum,
and creates an Inheritance,  Page 18

And an Heir is not to be difinherited with-
out exprefs Words, or a neceffary Implica-

tion, 745 76
Vide Title Dehifes.
L
JImplication,
OF Devifes by Implication, 74

3[111!8. See Eehifeo
The Words Heir and Iffue are Nomina collec-

tiva, 13

i,
Limitation,
OF Devifes by Limitation, 74 t0 83

Livery of Seffin,
Why neceffary in the transferring of Feuds, 6

M.
Monain,
SES firft invented by the Clergy to
evade the Statute of Mortmain, 6
Why and how the Clergy were reftrained by
ghe Statute of Mostmain, 6

U P,
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P.
Potvet.
‘K 7 HAT fhall be a good Execution of a
Power under aglel, Page 29
Pwperty.
Preparatory Difcourte, 08
Property, the Effect of Labour and Induftry,

1, 2
The Iiuftice of violating it,
The Law of Property neceflarily mtrodueed
3 4
The Caufes and Methods of transfcrrmg Pro-
perties, '3
The Power over Property ceafes by Death, 3
A Certainty in Property néceflary, and why, 4
The Privilege of Property an Encouragement
to Induftry and Peace, ‘ 3
The Mifchief of having Things in Common,
and the Rcafonablenefs of Property, 4
Property is a Right to enjoy during Life, and
a Power to difpofe at Death, 4
The Introduction of the Civil Law Diftinc-
tion inter a Ufe and a Property, - 6

Publication and Republication, See
- Title Denifes.,
Purchale of new acquired Landg, See
CErecutow E)emfzs.

R.

Relief, See TWardhip.
Remainders and Contingent [emain:
vers,  See Erecutoyy Dediles,
Revocationg, See Title Denifes.
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S.
Socane @EBU&I’:E%
THE Claufes in 32 H. 8. relating t0 So-
cage Tenures confidered, Page 12, 14
‘Why Copyholds are not within that Statute, )
The Statute of Mortmain a Reftraint on the

Clergy, 6
How the fame was by them evaded, 6

Their Craft therein, and a Remedy in vain . |

endeavoured by Stat. H. 7. 7
But effected by the Stat. 32 €934 H.8. 7
Both thefe Statutes relate to feudal Tenures, 7

See the Occafion of making 32 H. 8. 7

That Statute confidered, 8

What Circumftances are neceffary to a Will

by 32 H. 8. and 29 Car. 2. 82
T.

Tail. Vide Tide Dehife,
Terms of Pears.

F Terms of Years, and uncertain Inte-

- refts devifed, 20 10 %73
V.
daoiv,
F void Devifes, (. 110 /6 165

And fee the Cafes of Bunker v.Cook, 122
And Arthur v. Bockenbam, 125

fﬂfeﬁg o

The Origin of Ulfes, ]

And of the Civil Law Diftin&tion infer the
Ufe and the Property,

Uﬁ:s
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Ufes of Lands at firft invented by the Clergy
to evade the Statute of Mortmain, Page 6

The Clergy’s Craft therein, and the Mifchiefs
confequent thereto,

This endeavoured to be remedxed by Stat.
H. 4. but without Effect, 4

But the Diftinétion fupra became merg’d by
24 H. 8. which-difpleafed many, 7

And occafioned the Stat. 32 H.8. &c. . 8

How Ufes in Lands became devifeable, 7

Ww.

(acdhip, &c.

WARDSHIP Marriage, Relief, &e.
Duties of feudal Tenures, 5

QMS,  Sce Dznifzs, Qﬁmutngp?:)zm
{es, &c.

Will, an ancient Conveyance, and allowed
by the Civil Law, to whom, and why, ¢
by way of Note

The Word Heir in aWill is Nomen operativum,
‘and to be taken in its fullet Extent, 18
Favourable Diftinétions have been atways ad-.
mitted to fupply the Meaning of Men in

their laft Wills, 61
Whit Circamftances are neceflary in making
‘Wills by the Stat. 32 H. 8. and 29 €ar. 2.
8

Of the Revocation of (Wills er} Devifes, 9?
0 10g

Of void (Wills or) Devifes, 110 £0 165
Precedents of Wills, 165 to the End,
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