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Law of Dev!fes 
and bequeath aU my third Part, Share and 
Intereft of and in the Family Pictures which. 
were my late Mother's, unto my Sifters 

and for their Lives, 
and the Life of the Survivor of them, and 
after the Death of the Survivor of them I 
~ive and bequeath my faid Part and. Share 
of the {aid Pictures unto the eldeft Son of 
my late Sifter which !hall be then 
living, and I defire that he would nev.er fell 
or difpofe of any of them, but that they 
J1layalways remain and continue in the Fa. 
mily ;alfo all the Reft and Refidue of my 
Goods, Chattels and Eftate whatfoever anci 
wherefoevet, or of what Nature. Kind or 
~ality foever (after Payment of. my juft 
Debts, Legacies and Funeral Expences) I 
give and bequeath the fame and every Part 
thereof unto my faid Sifter whom 
I do hereby make, & e. fole Exeeutrix of this 
tny taft Will and Teftament; and I do hereby 
revoke~ &il. In Witnefs, <:ie. 

THfs 





and Revocations. 

T HIS is the laft WiJl and Teftament of 
me A. S. of Widow. Firft, I will 

and direct that all my juft Debts and Funeral 
Expences be fully paid and fatisfied; and 
fubjeCt thereto and to the Payment of the 
three feveral pecuniary Legacies of l. 
each, herein after bequeathed, I give, de. 
vife and bequeath all my Goods, Chattels. 
Plate, Jewels, Monies, Securities for Money. 
3otlth-Sea Annuity Stock, Debts, and other 
perfonal Eftate of what Nature or Kind fo,," 
ever and wherefoever, unto A. B. and C. D. 
f)f and to their ExecutOrs and 
Adminiftrarors, upon the Tru.tls and for the 
Purpofes herein after mentioned (that is to 
fay) In Truft that they the raid A. B. and 
C. D. and the Survivor of them, and the Ex­
ecutors or Adminiftrators of [ueh Survivor, 
do and 1hall, by and out of the Intereft~ Di­
vidends and Produce of my faid Eftate ami 
Effefu, pay and apply the Sum of 50 I. a 
Year to and for the MaintenaJllG:e and Educa­
-tion of my Daughter in fuch manner 
as they 1hall think fit, until fhe attains the 
Age Clf twenty-one Years, or 1hall be mar­
ried; and upon her attaining that Age. or 
Day of Marriage, which 1hall lirft happen, 
fO pay, affign and fet over the faid Truft 
Eftat~and Effects, and all Intereft and Divi­
dends due thereon, and Produce thereof, and 
All Securities whereon the fame Ihall then be 
P4ce4 o\.'lt or invefted, to her my [aid paugh· 
. le~ 



THE 

PRE F AC E. 

I T has been long fince obferved, by 
~erfons of eminent Part: and Learn­
ing, That Prefatory Difcourfes (ef­

pecially in Syftems of Science) do often 
pre-oecupate, and (ometimes prejudice, 
or pervert the Reader's Judgment: And 
do~btle{s) whoever ihall attentively perufe 
the IntroduCtion which the Author him­
{elf has prefixed to this 'I'reatiJe, will.rea­
dily and juftly conclude, That an additio­
nal Preface thereto will prove but a Work 
of mere Supererogation, and be of little 
or no U {e, either to illuftrate the Autho~" 
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iv The Preface. 
or direCt the Reader. 1 {hall therefore, 
in this Place, beg Leave to infert only 
a few Words i and that fidl: with Regard 
to the Author, and next to the Work 
itfelf, 

F£rjl, As to the tormer, it muft be 
confefTed by all who had any Know­
ledge of him, That he was every Way 
qualified for the Work he has- here un­
dertaken, (1 may fay perfected) as being 
not only a Gentleman of a generous . 
and benevolent Difpofition, of exqui­
fite Parts and Learning, of indefatigable 
Indufi:ry and Application, for ~many 
Years a conftant Attendant on the Courts 
at Wfjtmiryler, efpecially thofe whofe 
Proceedings are according to Equity and 
good Confcience, of which he was al­
ways an exact Obferver, as well as a 
careful Collector, and a faithful Relator; 
and One, in whofe Collections, Re,ports 
and Syfiems of Law, already publiihed, 
appear an exquifite Solidity of Judgment, 
as well as Utility of Matter, and Per-

fpicuity 



The Prefilce. 
fpicuity of Method~ In brief, His moil: 
eminent Endowments, both natural and 
a:cquifed, . defervedly recommended him 
to the Royal Favour; which, from a 
due Regard to his Merits, foon advanced 
him to pre fide in thofe Courts where 
the Matters treated of in this Book ·are 
more particularly cognifable. 

,Secondly, As to the Work itfelf, it 
will appear to every in.telligent and at­
tentive Reader,. to. ~e one of the moil: 
ufeful and 'rieceffary, as 'well as the moil: 
regular and exact, of its Kind, that has 
appeared in PubliC;~ within this or the 
lafl: Century: For, Firjl, As' to its 
Utility, ,it may be obferved, That as 
no Part or Branch of the Law of Eng­
land. c,an give us more extended Ideas, 
or conduce more to our temporal Bene­
£t, than the Legal Methods of transfer­
riI?-g or difpofing Properties; fo thofe 
Methods being by our Author aptly and 
properly diftributed into two Kinds, i. e. 
by Alienation' in Life, or by De'vife at 
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vi q-'he Prefac~~ 
Death; the latter of thefe is here treated 
of with fuch ExaCtnefs andPerfpicuity, 
as a Subject which, in Point of :Utility 
or Intereft, does or may concern) every 
Pfrfon capabIe of giving or taking Lands 
by Devife, which in general includes all 
Mankind. 

Next) As to the Method or Mould 
wherein the Treatife is cafr i , It will, 
on Perufal, be cotrli:ffed by everyl in­
telligent Reader, to be formed accord­
ing to the moil: exact Logical or Ana­
lytical Plan, aml the whole DoCtrine of 
DeviJes of Lands, &c. is herein accord­
ingly diftributecl" under Nine Hetttls ;f all 
whiCh are particularly and methodically 
treated of at large in the iubfequent Sec­
tions, wher~in all the Cafes found in our 
Books or Reports, or which fell within 
our Author's own Obfervation, as necef­
fary to illnft'fate Of explain each refpec­
tive Head, are introduced and applied. 

And 



'The Preface. 

And as to the Atguments of Lord 
Chief Juftice Holt,. in the Cafe of Bunker 
and" Cook, and of Lord Chief Juftice 
'Fre'Vor, 'in that of Arthur and Bokmham, 
the Reader may be affured, that the 
fame were at firft taken by our Author, 
as they were delivered in the refpettive 
COlJ,rts of B. R. and C. B. and after­
wards by him added to this his Trea,,­
tife of Devifls; for that thofe Argu- . 
ments directly tended to illuftrate and 
explain feveral Particulars therein treated, 
efpecially thofe two Points in Sea. 8 & 
9. touching Void DeviJes, and Revoca­
tions if DeviJes: And the Editors hereof 
finding the fame Arguments to have 
been here collected and penn'd In a 
more exact Manner than they have 
hitherto been publilhed, cannot con­
ceive it will be thought any Injury to 
the Publick, to give them here a Re­
publication. 

A4 Laflly, 
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.. ... . 
Vl11 'I he P rerace . 

Lajlly, It has b~en :thought advife': 
able, and· for the :R~adetJs . Eafe ~nd; 
Benefit, to· give .him here an AlJ:hab(tic~l. 
Table (by way of DOllble -Entry) ,of the 
Names of (uch-Cafes-and Authorities in 
Law or Equity, w hid" are <;iteq. by our 
Author, and by him 'made Ufe· of in 
the-compofing of}this Work~, 
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'tHE 

L A w , 
o F 

Devifes, . Revocations, 
and Lafi Wills. 

S
I NeE al! we~e by Nature in a State 
of Equahty, li1dependant on one ano­
ther, they mufl have had the fame 

. Right to all things neceffary and con.;. 
venient fot the Support of :pfe; but when~ 
by their Labour and Induftty; they took 
any thing out of the common Stock, it 
thereby became their own~ and no one eQuId 
difpoiTefs them of it, without manifold Vio­
lence and Injuftice; for they could not ap­
propriate to themfelves the Fruits of the 
Earth without Labour, which furely no body 
would pretend any right to; in this natural 
State of Equality. Hence we may infer? 
tkat every M<W'\ had a full Property in thofe 

B things 



2- Law of Dev!fes 
things he had appropriated by his own In ... 
Cluftry; but becaufe all Men could not eaf~y 
provide themfelves with all the N eceffanes 
of Life, in as much as every Place did not 
bring forth all Things for Cloathing, Food, 
&c. Men were apt either violently to feize 
what their Neighbours po£fe£fed, or elfe 
fairly to agree on the mutual Exchange of 
the Productions of their feveral Soils.; there­
fore it was judged reafonable, to prevent t~e 
Diforders of the Former, to eftablifh the 
Latter, by which . Men were allowed to 
transfer any Share of their Fruits or Pofi'ef­
fians, to procure to themfelves fomething 
more ferviceable, which they wanted. Now 
the Ways of transferring Property mtift be 
either by Alienation in [nc Life of the Pof­
feifor, or by Teftam':'nt after his Death,; 
that is, the Occupier having an abfoltlte 
Power over his OWn AcquiCfions may fu 
entirely difpofe Qf them, that he fhall not 
during his Life retain any manr.er of Right 
or Title to the Things which were before 
his own, or to the Ufe of them ;or he may 
declare hi-~ Will, who . {hall· fucceeci ,him in 
his Poifefficms after his Death, whIch till 
then is revocable; referving in the mean 
!ime the Rig}:lt of. Occupancy, and enjoy­
mg the Profits of them. The former Power 
and Pri vHege arifeth from the full Property; 
for fince that enables a Man to difpofe of 
his own as he pleafes, 'it [eerns the pri'ncipal 
Part of that Ability, that he may, if the 
thinks ,convenient" transfer any Part to ano· 

ther, 



and Revocations. 
ther, ~and fo provide himfe1f widi fbmething 
more ferviceable, or at leaft engage a Friend I 

by a Free. Gift. The lattef"Method of tranf­
ferring Property has not been fo eafily al­
lowed; . for it has been difputed, whether 
1;' eftaments owe their Orig~nal to a natural 
or pofitive Law. For finte Things, over 
which the Property was firft eftabli1hed, are 
intended only for the Dfes of Men in this 
Life, they thought it fufficient to that End, 
to allow the Occupier the Command of his 
Poifeffions during his Life, but chat the Ma­
nagement of what belonged to the Dead 
fhould be left to the Care of the -Living. 

But on the other Side, if we confider 
that Men are obliged to take particular Care 
of their Children and others allied to them in 
Blood, and that it's not fufficient in order to 
the Peace of Society, to introduce fuch a 
Dominion of Things, as would tllrn only to 
the prefent Dfe, fince this would _ create no 
lefs Trouble and Confufion, than the primi­
tive Community; it will appear neceifary, 
that the Continuance of every Man's Pro­
perty fhould not depend on any fixed Period 
of Time, but be indefinite, and fo pa~ 
down, and be continued to others. 

Befides, the Privilege is a great Encou­
ragement to Induftry, which muft have con­
tribtlted much to the Peace and ~liet of a 
State of Nature. For Men were apt to ex­
tend their Right to the common ProduCtions 
of the Ea,rth too far, and in their Wants 
would eafily perf~ade th'emfc1ves that DQ 

B '2 Apprtt>-
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Law of Devifes 
Appropriatiqn would deprive .them of it, 
therefore whatever could prevaIl on them to 
lay up the Fruits"'of the Earth, anp to pre­
vent that Violence, and Rapine which the 
Want pf them prqdllces, muft of .Confe­
quence be highly- reafonable; and what could 
be a greater Motive to that End, .thari, after 
a full Enjoyment of them in this Life, a free 
Power to, qifpo[e of them to thofe, whofe 
Intereft and Happinefs ought to be our great 
Care and. Concern? But however reafonable 
this natural Notion milY fe~m of transferring 
rroperty by T eil:ament, it was not admitted 
into the Feudal Law; the Reafons whereof 
will appear, if we exarpine into the Nature 
of the old Feuds and Tenures .. 

A Feud was at firft no more than the 
Right which the Vaffal ~~d;to take th,e Pro­
fits of his Lord's Lan9s, rendering unto him 
[uch Feudal Duties a00 Services as belong 
to Military TenlJre; fo· that the Tenant had 
only the Ufe of ~he Land, and the Property 
~il1 continued in the Lord. Thofe Feuds 
the T enap.ts ha<;l at nrft but at the Will of 
the Lord, and afterwards they were conti­
nued t9 the Tenant during his Life; and 
while they were thus limited, 'tis no Won­
der they were not fuffered to difnofe of them 
by Teftament, for tha~ (Jot'S not t~ke Effect: 
.till after the Death of the Teftator, at whid1; 
time ~he Tenanes Intereft in. the F.et~d ceaf­
ed, and. his Eftate was determined; and 
ther~f{)re he cQuld not·difpo[e of that he had 
no Rig~t to;. nor will this RefttiCl:ion feem 

llnrea,. 



and Re·vocationi. , 
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unreafonable, when the Feud came to 'be 
Hereditary and Perpetual/if We make a fur~ 
ther Enquiry into the "Services1nd D'Jties~ 
that every Feudal, Ten~nt was obliged to pay 
his Lord. ' fl. f'. ttl " 

• Among many: 'others~ Spe!rm!n {·telIs ' liS, 

there were' Dtrd'rce for the Lord',s Perfon, 
CounJel and Ad'Vict,; for the T{hant was ob­
liged every three Weeks to attend 'the Lord's 
Court, and direct him as the Caufes. required; 
'and the Profit of Ward, j\;farriage-'-anti Re­
lief as they fel1. ' Thefe I take to have been 
the moft beneficial, and of greateft Confe­
quence ,to the Loi:'d~, And firft, He' ,mlift (If 
neceffity have been deprived of thefe, had 
this Difpofition of the Feud by ~ eftament:$ 
been allow('d; for by this Means a Stranger 
might be admitted into the Poa-effiop 'of tbe 
Feud, who had neither Strength of Body or 
Mind to perform the Services; the Ability 
'Of the Latter being no lefs neceffary to affift 
the Lord in his CO!Jrts, than the Vigour of 
the former was to defend ~nd protect him in 
the Field.' . -

Again, If we confider the Nature of Cu. Lit. 76• 
Ward, Marriage and Relief, we fhall find 
the Lord by the fame Means difappointed of 
their Profits; for at the Death of the Te-
nant, his Heir was either within Age, and 
then the Profits of Ward and Marriage; ac-
crued to the Lord\ or he was of fun Age~ 
and, then that of Relief became due;. for 
upon the Death of the Tenant, theL~n~i by 
empty and fell into the Lord's I-Iands~ 3,11d 

B 3 the 



Law of Devifes 
the taking it out of the Lord's Hands was 
called Relevium, which was in the Nature of 
a New Purchafe; and it was thought very 
reafonable, . that the Lord fl10uld have the 
E~ucation of the Heir, that he might in­
ftruCt: him in the UflJ;ll Services of the Feud, 
it being no lefs the'Intereft of the Publick 
than the Lord, to have them duly perform­
ed; but had . this way· of transferring the 
Feud been admitted, it had been in the 
Power of every Tenant to deprive the Lord 
of thefe Benefits, by appointing a Stranger 
tb fucceed him. 

Befides, th~s way of Conveyance wanted 
that Solemnity, which, the Feudifts thought 
necefl'ary to eftablilh in transferring I,ands, 
that if at any Time a Difpute ihould arife, 
it might be the eafier determined by the 
Pares Comitatus, who were Witnefl'es to that 
notorious and publick manner of conveying 
by Livery; and for that reafon I believe 
Copyhold Land was taken to be out of th, 
Statute of 32 H. 8. For their Surrender, 
which is reqtlired as well in Devifes as ill 
other Alienations, anfwers the Notoriety of 
l.ivery and Seifin, and confeq\lently out of 
the Reafon of the Prohibition of the. Feudal 
Law. . 

Thus the Law continued till the Invention 
of Ufes, which were firft found' out by the 
Clergy ,:. t~ evade the Statutes of MortrPaif! ; 
for when thofe Acts prohibited them from 
making any further Purchafes of Lands, they 
introduced the Diftinqion of the C~vil La\\,', 

, . between 



and Revocations. 
between 0 the U{us !rufJus and the Property; 
and as they generaTly fat in Chancery, where 
th.efe Ufes were foldy c~gniz;:.c~)le, fo they 
fuffered them to be difpored of by Will, as the· 
UJus frullus is by the Rules of the Civil 
Law; rightly judging, that l'4en are moft 
liberal when they can enjoy their Poffeffions. 
no longer, and therefore at their Death 
would choofe to difpofe of them to thofe, 
who only could promife them Happinefs in 
another W orId. 

But amongA: the many Mifchiefs that fol­
lowed this Contrivance of U fes, our Feudal 
Lord was often deprived of his Services and 
Profits of his Feud; and though the Sta­
tute of H. 7. reflored the Ward of Ceftuy­
que Ufo his Heir with the Relief to the faid 
Lord, and many other Acts made Provifion 
againft the other Mifchiefs; yet they were 
ftiIl continued, principally as the DoBor & 
Student obfe..rves, for the Sake of rhisPower 
of djfpofing them by Will; but that was 
entirely taken away by the Statute of 27 H. 
8. of Ufes, which trarysferred the Poffeffion 
of the Feoffees to Ceftuy que Ufo, and (0' 
merged the Ufe, but the Land it Je1f could 
not longer be conveyed by Tefhment, but 
by Alienation in th~ Life of the Proprietor. 

The People were not well pleafed to find 
themfelves ftrip'd of a Privilege they had fo 
long enjoyed, but grew uneafy under this 
Alteration and Reftricrion; and therefore the 
Parliament of 32 H. 8. was the eafier pre­
vailed on to dl:ablifh that mann~r of Conve'y­
o B 4 anc.e 

., 
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~l1ce by Will, nnce they f()und it might be 
done with fmall Detriment to the Military 
Tenures, which were at that Time in their 
Declenfipn. 
, I will omit t9 take Notice of d~e particu­
lar Clau[es in that Statute, and the 34li 8. 
which relates to th~fe Tenures, it being a 
Matter qf Specqlatiqn and Curiofity rather 
~han of Vfe, fince they are abqlifhed; 'pu~ 
fhal~ cql1fine myfe)f to that general Clau[e 
whi,ch concerl1s Socage Land~? anc;l;impow­
ers every Perf on havin'g a fole Eftate in F ee­
~mple; or feifed in Coparcenary, or in Com­
mon in any ~ands, & p. in. ~Qffemon, Rever:­
flon or Remainder, t9 Will or DeviCe them? 
pr any Rent, Commp!l or p:th~r Profit out, 
pf t4em, at' his free Will and Pkafure, tQ 
any Perfon, except Bodie!> Politic and Cor­
pprate. Now tha~ we may the eafier com:­
prehend the fevera\ Points of Law whic~. 
may be· reduced ~o thi~ He~d p'f Devife, i~ Will be neceffary ~ . ., , , . 

Fir), To confider who may devife Landl> 
~nd to wh~m ~i: ~ay pe dey-ifed, & c. , ' 
'. Secondly, What Wor~~ paf§ a F~e in q. WilL .. - ,. .' , 
. crhirdly.. Wha~ paf,s an Efl;ate Tail,. qf' for 

'Life. ' ". '., " 
... Fot(rthly, Of E~ecutory, Devifes, contin­
gent E.,emiinders. and crors Remainders .. " 
.. Fifthly, Of Terms for Years, and incertain 
lnterefts. " . . , ' 
, ~i>:htly, Of De~ifes by ImplicatiQn., 

Se'Ven~ ~1tY ~ 



and Rg'Pocalions. 9 
8eve!1thly, What _Circumftances are ne~eC-

f~ry by ;j2 H. 8. ~d 29 Car. 2. 

f!-ightly, Of Revocations. 
!Vinthly~ Of void Devifes. 

flTho mqy devife Land, and to 
~hom t't !nay be devifed, &c. 

T HE (a) Statutes of 32 and 34 H. 8. 6J:J,. 16. II. 
give this Power to all Perfons, ex~epr '1 R91.' /!/;r, 

Inf.ants? Ideots, F €fl1e <?overts~ and Perfons ~~rA C07J'Vt}: 
pf (b) non fan~ mem,ort,.::e; and every Perfon ~llce'by Wi.'! 
rrpy be a Devlfee ,ylthm thefe Statutes, ex- <was a Pri'Vi­
,cept Bodies Politi~ and Corpora~e; and thefe lege f:l.Ncicntfy 

were excepted, becaufe they never anfwered allrrwul ~)' the 

h F d IS ' d 11 ' d J!. CHJlI La'l.V 01l1y 
t e eu a erVlces, an were relLrame lrom'.to PerJo11S in 
lJur.chlun9 any ~a~9s by S~afute of Mprt- Extremis, 
mam.' '; ,who had nol 

, .~~# 
jijiance 1JCCfllary ~~ Plflke a formal Alienqlion, r.md v.'aJ cbijl intended for 
. Military Aitn, '1.v/,,? ~'ere alwCl)'S /ZlPl':/ed to [,~ under tboil' CircumjlamtJ. 
aNti therefore the Cc;rt.manies and Numut'r of rrit.le.ffiJ yftJIJire4 of o!4err 
".were difpmfe4 p;i~h ''is iO, Soldier!, thougb 110'7V tbe f.ule.r for md, ,1ry 
'TeJiaments 'are allocu,',:d in -mojJ Cafes; but as to La?!;ds- "It'd Hou/es, o~r 
~Qw ga'l)f no liberty of dijpoJing t0moj h)' Wilt, except in certain Borougb.1 
and Places <where fuchCujiom baa obtained lltJJe out of'rlind. Show. 
Car. in ParI' 147. Sir Edward Hungerford 'V. No[worthy_ (h) It is 
not fu.§cient tha~ IhiJ h.p; able to r;:4wcr to familiar and ifual ~cjiio1t~. 
Cro. Jac. 497· f> yo. ~3 ~. ' -. 

Yet fince the Statute of Charitable Dfes 43 Eliz,~. 4-•. ,.,.-: ' ', .. - ,'H06136 ' 
l~ lw; been held that a D~VlfG \:0., the PnnCl- 'Flood's C~fe. 
p\lI, Fel~ows and Scholars of ]efus College in I Lev. 284: 
" , Oxon S. P. . 



10 Law of Devifes 
Oxon and their Succeffors, (or Maintenance 
of a Scholar, is goo~, though fuch De­
vife had been Mortmain by' the StaUlte of 
Wills. -

z Peril. 104. Although a Wife, by reafon of the Sub-
jection fhe is under to her Hufband, cannot 
make a Will, yet a Woman, whore Hufl?and 
is banifhed for his Life by Act of Parliament, 
may make a Will and act in every Thing as 
a Feme Sole, as if the Hufband WCilS dead. 

CrrJ. Eliz. %7, A Hufband may bind himfelf by Cove­
Cra.Car. 2'9, nant or Bond to permit his Wife bv Will 
376• 597· - d·r. 1". f'L " d h" '11 b" I'. h But it does not to l1pOle 0 egacles, an t IS WI e lUC 

operate as a an Appointment as the Hu{band will be 
Will, neither bound to perform. 
ought i~ to be 
proved in the Spiritual Court. I Mod. % II, 2 [ 2. for the Property paifes 
from him to her Legatee, and it is his Gift. Per Cur', I Mod. 2 [ [" 

---If the Hufba:;d once afi"ents, he cannot after difi"ent. and where 
he is bound by Agreemem to let her make'a Will, his Confent {hall be 
~mplied until the Contrary appears. . What will be fufficient 
Evidence of an Alrent, fee zMod. '72, 173. , What relisious 
Perfolls were difabled from making a Will, <Vide Raj. Ahr. 608. 

A Feme <;overt cannot devife any of 
the Goods which fhe hath as Executrix with­
out the Hufband's Affent? or hi~ Agreement 
after. I Rot. Abr. 608, . 

Of Things in ACtion, or of what fhe hath 
by her Hufband's Confent~ the may make a 
Will, and this is properly a Will in Law, 
and ought to be proved in the Spirituai 
Court. I Mod. 211, 2i2. 

A Feme Covert Executrix m,ay make. ~ 
wm w~bo\lt her Hutb~nd'sAffept. Vide Moor 

3~~' 



tltJd Re,vocatiol1S. 

340' z And. 92. I Rol. Abr. 6q8, 912, 
I Mod. 211, 212. 

If a Man makes a Will in hi.s Sicknefs by 
the over Importunity of his Wife, to the' 
~nd he may be quier, this !baH be [aid to 
b!Z ;J. vVill made by Reftraint, and lhall nec 
be geod. Style 4-27. 

If a Feme Covert makes and publi!bes 
her Will, and de-vires Lands by it, and her 
H)..lfba'ld dies, the Devife is void, be~aufc 
~hc Con(ummation is fqunded upon the 
making and publilhing, which are void 
Acrs. Plow. 34-4' 

I I 

A. devifed a Hopfe to 11. for Life, and I Le'IJ. %s4' 
after to Truftees to keep it in Repair, and Hob. J 36. 
peftow the reft of the Prpfits 4POfl the Re- Collinla Cafe .. 
paration of certain Highways. This Devife 
was held good ag;:tinft the Heir a~ Law, 
and the Parilhioners had a Decrc6 for the 
frqfits, . 
. A Wife may be a Devifee, though not ~ Co. !-il. J J t. 

Grantee to the Huiband; for as the Grant ~Ro.:Abr.6Io. 
had been void, becaufe the Hufband and 
Wife are but one Perfon in Law; fo' the 
pevife is good, beealife it does not . take 
EffeCt ~ill after the Death qf the Hulband, 
and then they are nQ more one Perfon. 

It has qeen mueh doubted whether a De- Dyer 303. ". 
vife to an Infant in '?ientr.e fa mere begqod, 304. a. 

becaufe it is not in Being ~o ~ake at the M;; 637-. 
Time of the Death of the. Devifor. And I 'V. Ill: 
!inee by the Devife they are tp take,lmme-
pi~5ely' after the :peat~ ~f the Devifor, the 

Freeholq 



12 Law of DevzJes 
Freehoid cannot be put in Abeyance by the 
AB: of til" Parties. 

Bro.Devifi2 3 • . Others held that a Devife to an Infant in 
Moor 177· ventre fa mere is good, though the Infant 

I J Lev. 135· be not in ejJe at the Death of the Devifor, 
• Ro.Abr.609· and that the Freehold {hall not be in Abey-

ance, but {hall defcend to the Heir at Law 
in the me~n time. 

J Sid. 153· But all agree to this, that a Devife to 
~nD'VJ V. an Infant when he flJall be born, is a good 
lfuLcker. Devife, and that the Freehold f'hall defcend 
J ev.I35· 

• to the Heir1at Law in the mean time. , 
Moor 637. So it is out of doubt,- that if Land be 
Ch(mb v. d'eV'if€cl for Life, the Remainder to a poft .. 
Wjat. humous Child, that this is a good contin-
ride3.Le<iJ~ gent Remainder, becaufe there isa Perf on 
!~d. 2)9; in Being 'to 'take' the particular Eftate. 
282. and A!1d if the contingent Remainder vefts 
Slat. 10 c:f I' during' the Continuance of the p'articula:r 

. ~ 3.// ;~. Eftate,. or eo inftanti that it determines, it 
ow ~re ;>'0- is good.' ~. " . 
Vlp_:I ts made . , 
fir prifeyving- a R emaintlef f~ 'the Benefit qf pofthumPUJ Cbildren. 

The Law is now dear , that a Devife to 
an Infant en vcnire/,7 l::ere is good enough, 
though he be bor,' dfttr~the Teftator's Death, 
anq he' ~il1 take by Way of executory De.,. 
vife 'wh~n' he" is born.': Per N(rtb C. J . 

. ';C~ ~:',: cr. i677' Anon. in C. B. I Fre'em. Rep. 293. 
~ {. I '_-',' . A Devlfe to an Infant en ventre fa 177rre was 

formerly held void, for that the' Inf"nt not 
being l btJrn~ there was no Perf on to take; 
but it 'is now held good; -becaufe'the Law 
{hall intend tqat the pevifor did intend it 

to 



aJ1d Pevocations. 
to ~im when ~" l1,ould be borrl, fo that it 
work<; in tjJ~ N"ttl:e 'f an executory Devife, 
and where it appe4rs that the TeftJcor diet 
not intend it to be executed prefently, there 
it {haH wait. Per North C. J. Hit. 1677' 
In the Cafe of Taylor and Bydall., 2 Free111. 
Rep. 243, 244· 

A Devife to an Alien, alfo a Devi(e to the 
Heir of an Alien, is· void, becaufe an Ali~n 
according to the Policy of our Law, can 
have no Heir, either to inherit or take by 
Purchafe. I Lev. 59' - But a Baftard may 
be a Devifee of Land, though a Monk can· 
not. 'Dyer 323. '. . . 

A. d(fvifed a Term for Years to his baugh­
ter and her Children, (!he then having three ) 
and alfo to fuch other Children a~ fhe fhould 
have, and the Children of thofe Children, 
the having other ~ChHdten afterwards;. held 
that the Daughter and her three Children 
took jointly each a fourth Part, and that the 
after-born Children teok nothing, and that 
thefe were Words of Limitation and not of 
Purchafe; and it is as much for the Wife's 
Part, and though it had been given to her 
and the H:eirs of her Body. M. 1692. /11-
cQek and Ellen, 2 Freem. Rep. 186. 

Devife of Chattels for Life, with Re­
mainder over, good, but if of fmall Value, 
and the Cafe requires it, it may be other­
wife. Cooper and Williams, Preefl in Cane. 71. 

A Devife by CeJluy que 'f'rujt jn Tail is 
good, without any further' Act to bar the 
.Right in Tail. Ibid, 228. 

4-' .if. hatl} 



Law of Devifes 
I 

A. hath Hfue B. and C. C. devifed to B. 
1000 I . . and after to the Pojlerity of A. for' 
their Education, at which Time B. was fixty 
Y cats of Age, and A. dead; the Qyeftion 
was, who fhould have the 1000 I. after B.'s 
Death \; and pet Lord K. the lineal Heir, if 
there be any, fhall take it under the Word 
Poflerity. But B. dying without Iffue, and 
there being no lineal Heir of A. the collateral 
Heir £hall take it, but thofe of the half 
Blood fhall not. Vide 2 Abt. Eq. 290. C. 7. 

One devifes the Surplus of his Eftate to 
his Children and Grandchildren, a Grand­
child in ventre fa mere at, the Teftator's 
Death fhall not take. Secus had it been to 
the Children and Grandchildren living at his 
Death. Northey and Strange, I Will. Rep. 342. 
ride Prec' in Chan' 470. Gilb. Rep. in Eq. 

L S. devifes his perfonal Eftate to A. and 
B. and if either die without Children, then 
to the Survivor, this is good. Hughes and 
Sayer, I Will. Rep. 534. 

A. devifes goqo I. to all his natural Chil­
dren of B. his Son by C" the Baftards born 
after. the making of the Will !hall not take; 
)1or the Child in ventre fa mere. Metham 
am~ Duke of DevonJhire, I Will. Rep. 530. 

An executory Devife of an Eftate of In­
heritance to a Perfon unborn, \ when he fharI 
attain the Age of twenty-one Years, is good, 
and no Danger of a Perpetuity. Stephens 
and Stephens, Ca. i# Eq. temp. 'I'albot 228. 

One devifes Lands (in Cafe he leaves no 
~on at the Time of his Death) to L S. the 

'" Teftator 



and Revocations. 
Teftator dies, leaving his \Vife privement 
enjient with a Son, this pofthumous Son, is 
a Son living at the Time of the Teftator's 
Death, and I~ S. not intitled. Sir Rabert 
Burdet and Hopegood, I Will. Rep. 486. 

Devife of Lands to Trullees, in Trull that 
if the eldefr Son of A. turn Proteftant, then 
to fuch eldeft Son, is a good Devife, as not 
being to a Papift, but to a proteftant. 
Carteret and Carteret, 2 Will. Rep. J 32. 

A Papill cannot take a Freehold or Leafe­
hold Eftate by .Will, becaufe taking by Will, 
is taking by Purchafe, and by the exprefs 
Words of the Stat. I I & 12 W. 3. cap. 4. a. 
Papift is difabled to t<\ke by Purchafe; 
alfo Terms for Years are exprefly mentioned 
in the Statllte. Da'Vers and Dewes, 3 Will. 
Rep. 46. 

Plaintiff claimed as contingent pevifee of 
a .Term for Years, on A. the Legatee's dying 
without Brue; and the Court was clearly of 
Opinion, that the Devife over was good, the 
dying without Iffue being confined to a Life 
then in Being. Opie and Godolphin, Prec~ 

in Chan' 549' 
A. poiIdred, of a Term devifed it to B. 

and C. and if either of them died and leave 
no nrue of their refpective Bodies, then to 
D. this held a good Limitation to D. if B. or 
C. left no Iffue at ·their Death. Forth and 
Clapman, I Will. Rep. 664' ,:. 

1. S. potfetfed of a Term, devifed it to 
B. for Life, Remainder to his firft, &c. 
Son in Tail fucceffivelv, Remainder to 

• his 
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his Daughter; arid if B. fhotlld have neither 
Son nor Daughter, then to C. -B. dief 
having never' had a Son or· Daughter; the 
Devife over to C. is good. Stanley and Leigh, 
2/fill. Rep. 61'8. . 

Devife of a T~r:n to A. for Life, Remain.;. 
cler to the Children A. ihail leave at his 
Death, and if the Childteri of A. die without 
Iffue, then to B. the Children of A. die 
witholilt leaving any Hflle living at the Time 
of their Death, this is a good Devife over 
to B. Atkinfon and Hutchinfon, 3 Will. Rep. 
25 8• 

A Devife to a Papift above the Age of 
eighteen is void; and if fuch Devifee convey 
to a Proteftant PUrthafdr for a valuable 
~onfideration; that Conveyance is void alfo.: 
In B. R. Fairclaim on the Demife of Bor­
late and "Newlana. Vin. Aur. 'Ti~ Devifej 
(I 7') C. 4~ 



and Revocations. 

What Words pafs a Fee in a will.' 

H E RE w<+ m.uft ob~erv~, that the Intent Co. Lit. 9. fi. 
of the Oevlfor. wIll fupply the Want I Buljl. zzz. 

of thofe Words. which are necetfary in Deeds ~23· 
to convey an Inheritance;., as if a Man d~vife Bendl. 11. 

Lands to another in perpetuum; or in Feodo 
limpliei, or to him and his Afiigns for e~er, 
or to him and his; in all thefe Cafes a Fee-
fimple paires by the Will; for it is evident 
by the De~ifor's . Intention, that th~ Gift 
1'hould contimi~ beyond the Life of the De-
vifee; , . ..,. . 

So if A. devifes his Lands to B. to g~ve, Bro.Dl!vi.ft39~ 
fell or do what.. he pleafes with ,them, thefe IRol.Abr.834. 
Words by the Intent of .the Devifor~ convey, Moor Pl. 16z. 
~ Fee to B. Sd a Devife to one & Janguini ~en~ .. II,. 1J 
Juo, is a Fee, becaufe the Blood runs through o. II. 9· • 
the, collate~al as well ;:I.S the li~eal Line. I Roll's Aj,r. 

A Devife to a Man and his Succeirors S 3 5 . 
carries a Fee for by the Word SucceffOrs is era. Jar. 146 •. 
. d d H" 6).' h fi d'· . Webb v. mten e el:S, ~u~a . ~res ,uece zt patr:., . Hearing. 

If one devifes m thefe Words, I teleafe all B til 
my Land~ to A. and his Heirs, A; has a Fee- en .3

0
• 

timple; for where the Intendon of c0l!vey-
~ng appears, the Law difpenfes with the Form 
in Wills. 

If I appoint that A; £hall have my Inheri~ 
tance, if the Law allows it, or that A. fhaH 
be my Heir of my Lands, thefe W orci's an! 

C fuffi(ien~ 
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~". 2, 7S' fufficient to convey a Fee; and the Rea(ori 

of this Favour allowed in Teftaments iSt 
becaufe the Teftator is prefumed inops coneili; 
at that Time; and though by the Feudal 
Conftirution the Feoffors in all Conveyances 

I Roll's Allr. are obliged to' the very Words of the £lrft 
83)" Donation made to them; yet by the Civil 

Law any Perfon might ttansfer his Property 
in any Form of Words thatexpreifed his In­
tention of difpofing of it; and the manner 
of transferring Lands by Will being derived 
by ~he Civil Law, as all others were from 
the Feudal, there: was a greater Latitude al­
lowed of, in the Forms of Expreffion in this 
Kind of Dif potition than in any of the tefl:. 

If a Man devifes Land to his Wife for 
I RDlfs A!;r. Life, and after her Death to his three 
833. 8'36; Daughters, equally to be divided, and if one 

dies before the other, then one to be the 
Heir to the other, equally to be divided; 

, this laft Claufe gives a Fee to the Daugh-
ThewordHeir ters, for the word Heir is nomen operativum, 
is nomen Col: and chi'eHy ih a \Vill fhatl be taken in it's 
ItBi'1lumandm full Extent and then it reaches the moil 
a W.ill contains remote Hei~s. 
Herrs and , 
Heirs of the Heir, and gives a Fee. Skin. S63' 

1 Sid. 148. 
CollenJon ver. 
Wright. 
Il: klOtz. I I. 

A. deviCes his Land to his Son and Heir, 
and if he dies- before his Age of twenty-one 
Years, and without Hfue of his Body then 
living, the Remainder over; he furvives the 
twenty-one Years, and fells the Lands. The 
Sale adjudged good" for he had a Fee-fimple 
prefe~tly, the Eftate-Tail being to com-

I mc:nce 



and Revocations. 
Il}en'ce On a fubfequent Contingency, 1Jiz. 
It he die before the Age of twenty-one 
Years without Iftile, and then the Remainder 
was to veft. 

19 

If a Man deviCes Black-acre td his Son; Moor PI, J 5'3· 
Item; He gives White-acre to his faid Son I Ro:Abr.8H· 
and his Heirs; the Son hath but an Eftate 1 Std. lOS, 

for Life in Black-acre~ becaufe there are two 
diftintl: Devifes; but if he had deviled Black-
aGre, and a1fo White-acre to his Son and his 
Heirs, the Sonfhould have had a Fee in 
both; for it is but one intire Dewife, and 
the word Heir has relation to the whole 
Sentence. 

A. devifes the Fee of his Houfe to B. 
and after the Death of B. to C. his Heir ap­
parent, the Devife to B. was fufficient to 
carry the Fee in p1-t:efenti; yet becaufe there 
can be no Eftate limited upon a Fee; and it 
appears from the Words of the Will, that Dyer 357· 
C. ought to have an Eftate for Life there- Bend/. 300, . , 301 fore to anfwer the Intent of the Devifor B. . 
took an Eftate for Life, the Remainder to 
C. in Fee; and by this Conftruftion they took 
both what the Devifor feemed to have in­
tended them. 

A. devifes Land to B. for Life, the Re- 6 Co. 16. 
mainder to C. paying feveral Sums in Grofs ; Collier's Care 
C. hath a Fee, though all the Sums of Mo- g;'::~~~.'g~: 
ney together do not amount to the annual Pollexf. 554. 
Rent of the Land; for the Devife {ball b~ Cro.Car. 1,8. 
intended for his Benefit· and if he had only I Roll. Ab. 

an Eftate for Life, he ~ight die before he ~3-iL 'f Z, 

CQuid receive the Legacies out of tLe Land, C;~.Eli~';~5: 
C 2 and 
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.3 Co. 21. a. and confequently be a Lofer, for where there 
But z Chan- is a Sum in Grofs to be, paid, there the De-

fi
ctr

y Cafes vifee hath a Fee, though the Sum be not 
tUItS contrary', • A d 'fc 

fil. 21. the Value of the Land; as. If fl.. eVl e 0r:e 
hundred Acres to B. paymg 10 I. to hIS 
Executors1 B. hath. a Fee-fimple; for the 
QEantity of the Sum in Grofs is not ma­
terial. 

6 Co. 16. a. But if a Devife be to B. paying fo much, 
Polkif. 55 6. or fuch Sums out of the Profits of the Lands, 

there the Devifee takes but an Eftate for 
Life; for though he takes the Land charged; 
yet he is to pay no fafter than he receives~ 
and fo can be no Lofer. 

6 Co. 16. ·So if the Devifehad been to B. paying an 
ero. Carol 58. annual Sum to an other, this had been but an 
I Jones 211, Eftate for Life; for he may pay this out 
:~~ljlr. 194 of the yearly Profits withoiJt any Lofs to 
195. ' himfelf; nor does the Refolution in Webb 
Cro. Car. 4 I 6. and Hearing's Cafe impugn this; for there' 

the Devife was to R. W. ahd 'J. W. an( 
they to pay yearly to another 61. for ever;, 
and then the Will, went' further; and fays, 
jf they or their Succeifors deny the Payment 

Bridg. 84. of it, then the Legatee of the Rent to enter; 
which fhews the Intention of the Devifor, 
that their Eftate lliould not determine with 
their Dfath~ fince he meant that their Sue­
ceIrors fhould pay the Rent1 and therefore 

,it's prefllmed to defign them the Land 
which is to bear the Burden of the Rent. 

Bmd'. I). If I Devife my Land to 'J. S. in Confi-
deration that he will releafe 100 t. which I 
owe mm, to my Executors; the: D~vifee has 

a Fee~ 



and Revocations. II 

a Fee-fimple upon his Releafe of the Debt; 
for the Devife {hall be intended .for his Be-
nefit, and an Eftate for Life may be deter-
mined before he can receive 100 I. out of 
the Land. 

If a Man devifes 100 I. in Legacies, to z Ltv. 249. 
be paid within a Year to feveral Perfons Freak v. Lea. 
out of the Land, of the Value of 10 I. and Pol~exf. H ~. , d . J' h . This Cafe faid 
then eVlles t e Land to another, the Devlfee to be cther-
hath a Fee in the Land; for though the wife adjudged, 
Devife be not to him paying 100 I. yet 2 JQ11IS J j 3· 
fince he mutt take the Land fubjetl:: to the . . 
Charge of the Legacies, he muO::· have a 
Fee-fimple to have any Benefit by the De-
vife. 
: A Man had. Hfue three Daughters,. A. B. 2 Lev. 161;. 

and C. and devifed his Land to his Wife, 'fll/y. ver. 
till his Heir came to twenty-one Years, pay- Co/Iter. 
ing ·to his Heir 10 1. -per Ann. and to his 
Children 20 I. a-piece. . This is a ,Devife of 

. the Inheritance to the eldeft Daughter, ex­
clufive of the others, becaufe he has {hewn 

-that. he meant his eldeft Daughter to be his 
Heir, by calling ·her Heir in the fingular 
Number; for the Will faid further, that if A. 
his Heir died without Heirs before twenry­
one, then the Land· to remain.over. 

A Man devifed his whole EO::ate to his I Ro. Ahd 34· 
Wife, paying Legacies and Debts, his Debts Juhnjon ver. 

being 20 I. and perfonal Eftal!e but 5 I: The Z;~::;~ 
Wife was adjudged to have a Fee-jimple by 193. • 
the Words, his 'whole Eftate; for that in t Mod. 100. 

common Acceptance is extended to Land; z Lth'V· 9 1
:,(. 

b b Gd r. D·J. ft d '2 Can. CalfS _ ut e,l es~ ,,1nCe eVlIes are con rue as z6z. 
C 3 t.hey 
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136, 187, 
:6z. 

Law if' Devifes 
they are ,really intended, for the Benefit of 
the Devifee, fhe muft have a Fee-fimple, 
becaufe fhe is to pay a Sum in Grofs, which 
fhe may not live to receive out of the Land, 
and then by fuch ConftruCtion be a Lofer, 
againft the Intention of Devifor. 

So a Devife of all my Eftate real and 
perfonal for Payment of Debts, is a Devife 
in Fee. 

I JantJ380. But where a Man is feifed of Black-acre 
Wilki1Jfon Ve1'. in Fee by Mortgage, which was forfeited, 
Merryland. and of White-acre as his own Inheritance, 
~~~f;i;.~1~: and devifed White-acre to his Bro~her, and 
I Mad. 100. then devifed all the Refldue of hiS Goods, 
Reparts in Leafes, Mortgages, Eftates, Debts, ready 
Equily 30' Money, and other Goods, whereof he was 
Ma~'bant v. poffeffed, after Debts and Legacies paid, to 
~'WiJ4~1I. his Wife, and made her Executrix and died; 

this was no Devife in Fee to the Wife of 
the mortgaged Lands.; for the word Eftate 
is coupled here with Chattels, which intend­
ed that he meant only Eftates for Years, 
and the rather becaufe the Words, whffireo! 
lJe was po1fe1fed, fhew that he intended only 
to give her Chattels and the Mortgage Mo­
ney, and not the Inheritance of the Land. 

CrD. Car. I 29. .d. dev:ifed his" Houfe or Tenement where­
Chaml7erlain in 1. S. dwelled., called the White Swan in 
veT. 'furtoll. Old Street, to 1. N. for ever. This was 
b.t:~:s~~;~, good to convey the Fee-fimple : And though 
357. J . .s. had but a feparate Apartment in the 

Houfe, and the other Rooms were inhabited 
,by feveral other Perfons, yet the 'Whole 
Houfe paned, becaufe the Haufe in which 

he 
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he dwelt wasd.evifed, and which was called 
the White Swan; whi~h Sign extending to 
the whole lioufe, 1heweth the IQtent of th.e 
'Devifor. 

A. feifed of Land in Fee, fetdes Part of I Ltv. 21~. 
it on his Da~ghter for her Life, and by his ~ok ve~. 
Will devifesthe other Part of it to his Wife trrar. 

for one Year after his Death, and then de~ 
vif~d all h~s Land not feeded or devifed, to 
1. s. to hold to him and hi~ Heirs, after 
the Death of his Daughter, and a Year after 
his Death; thoug4 in this Cafe it appeared 
the Lan4 had been all [etded or deviled, yet 
by the Devife of the Land the Reverfion 
paffed, the 1I1tention of the Devifor being 
to pafs the Refidue of his Efta.te in the Land$ 
which were to vt;.ft in J. S. as the Con~ 
tingencies happen, 'Viz. either by the peath. 
of the Daughter, or the Expiration ;of a 
Year, and not opliged to wait till both hap~ 
pened, and fo take all toget}ler. 

* pevife to A . .and B. and if either died, 
the oth,er to be his Heir; §!jt£re, whether 
this be an Eftate in Fee or for Life only. In 
C. p. Vid. I Freem. /lep. 235. 

* If a Devife is to A. and his Pofterity, it is 
only an Eftate-tail, per Ld. Keeper. But his 
Honour thinking that fuch a Devife would 
create a Fee, his Lord./hip ordered Precedents 
to be fearched. Attorney General and: B,am ... 
field, 2 Freem. Rep. 268. 

'* Inheritance fhall pars without any otheF 
Circumftances to manifeft the Devifor's In· 

C 4- tenti 
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tent, merely by pevife of his pftat~. Per 
Holt C. J. 6 Mod. 109 .. 

* A Devife to a Man in perpetuum paires 
a Fee-ftmple. Per Roll C. J. I Will. Rep. 77· 

* A. devifes Lands tQ B. and after two or 
three Legacies to different Perfons, he give~ 
5 I. to C. and direCts B. to pay it, but gives 
him two Yea'rs time to pay it. Adjudged to 
be a Fee. Reeves and Gower, 2 Abr. Eq. 
P. 300. Ca. 16. ' 

* By a Devife of all the reft of his Eftate" 
fubjeCt' to the Payment of his Deb~s, a Fee 
pa{fes~ Cliffe et alii and Gibbons, 2 Ld. 
Raym. 1325, . 

* A Devife of all his Eftate whatfQever, 
comprehends all that a l'4an has, real or per­
fonal, and where ther~ is a Surrender to the 
Vfe of his Will, a Copyhold Eftate muil: 
fall under the fame Coni1:rlJetions, Scott and 
Alberry, in C. B. Comyns's Rep. 337, 340. 

* A Devife to B. and her Heirs, and if 
fhe and D. die without Hfue, Teftator gives 
fever'al An~uities charged upon the Pre­
miifes to charitable Ufes; refolved that B. 
had an Eftate in Fee. Scrape and Rhodes in 
C. B. lb. 542. 

• A. gave fpecifick Legacies to his Daugh­
ters, and other Legacies to others, then he 
gave all the Refidue of his Eftate to W. R. 
&c. in Trllft to increafe his Daughters Porti­
ons. !-d; C. decreed that this gave the Daugh­
ters a Fee. 2 Mod. Cal in L. & Eq. 92 • Aiton~. 

* Teftator being feifed in Fee devifed his 
Land to Truftees and their Heirs, in Trull' 

for 
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for B. and C. for their Lives, Remainder tQ 
the Children of B. and to the Children of C. 
by her then Huiliand, in TruO: that they 
thould have the Profits thereof when they 
come of Age. The whole Court were of 
opinion that the Children took an Eftate in 
Fee as Tenants in Common. Bateman and 
Roach, 2 Mod. Ca. in L. & Eq. 104, 6. 

* 1. S. 5th Sept. 17 15. devifed all his real 
and perfonal Eftatc to Truftees and their 
Heirs, on Truft that they fhould convey the 
real Eftate to his Godfon, A. for Life, fans 
Wafte, Remainder to preferve contingent R~­
mainders, &c. Remainder to the firft and 
every other Son of faid A. in Tail, with 
Power to make a Jointure not exceeding a 
Moiety of the real Eftate, and directed that 
his perf anal Eftate {hould be laid out in Lands, 
and feetled in the fame Manner; and in Cafe 
.4. 1hould die without Hfue, then he willed 
that B. his Kinfwoman ihould enjoy all the 
Rents of his Eftate during her Life, and 
afterwards one fourth Part thereof fhould 
be enjoyed by C. his Heirs and Affigns; 
another fourth Part by D. his Heirs and 
Affigns; one other fourth by E. her Heirs 
and Affigns, and the other fourth by F~ her 
Heirs and Affigns; and directed that in cafe 
any of them the faid C. D. E. and F. fhould 
be dead at the Time, when by Virtue of the 
faid Df1vife the faid Eftate in manner afore­
faid would devolve upon them, that then 
the fourth Part, which the dead Perfon would 
have been intitlcd to, if living, fhould be 

I • conveye,d 
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conveyed to' thejr refpeffive Heirs. D. made 
his Will in 1719' and M. his Wife refiduary 
Legatee, and on 16th Fej, I 720. flft~r re­
citing the Contingent Intereft that he had by 
the Will of J. S. he devifed that whenever 
his 4th Part fhould come to G. his Son and 
Heir, or to fuch Perfon as thould be his 
Heir, that it fhould frand charged with 
12000 t. for his Wife M and 300.0 l~ apiece 
to his three younger Children, and foon 
after died; M. his Widow I)1<J.rried the Plain­
tiff in 1728. A. died without Iffue, in 1729' 
,B. died, and the Plaintiff and his Wife and 
three younger Children by D. her forme~ 
Hulband brought their Bill againft G. D.'s 
Heir at Law, and the Truftees, to have the 
J 20001. and 3000 I. raifedout of D.'s 4th 
Part; and ,the Queftion was, as the Etl:ate 
never vefte.d in D. nor any Settlement made 
in his Life-time, whether he could charge i~ 
in the Ha.nds of his Heir, or the Heir was ~. 
PU,fchafer. King C. By the firft Charge in the 
WilJ~ a plain Fee-fimple is devifed to D. after 
the precedent Limitations" fo that his Remain­
der was vefted, and that by the illlter Claufe 
in Cafe of his Death a Conveyance is dll'e8:eq 
to be made to his Heir, yet tha.t cannot be 
taken to be a ~ontingent limitation that was 
to veft originally in the Heir, but only a Di~ 
retlion to the Truftees how to cQnvey, in Cafe 
he who Was to take the Benefit fhould die 
before a Settlement made: So his Lordfoip 
thought the Eftate well charged. t{borntoll 

and 
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and Blackbourn & af, 2 .dbr. Eg. Tit. Devift, 
P. 303· Ca. 25· 

* One Devifes his Freehold Eftates to 
Truftees and their Heirs, in Truft to convey 
them to his Son for Life, Remainder to his 
Jft, &c. Son in Tail Ma-le, Remainder to his 
four Daughters, to each one 4th in Fee; and 
in Cafe any of his four Daughters die without 
Hfll'e, the Truftees to convey fuch 4th Part 
in Fee to the refpeCtive Heirs of the Daugh­
ter fo dying; one of .the Daughters died 
without Iff'ue, her 4th in Equity belongs to 
her Brother as her Heir; for fhe having a De­
vife of the 4th Part to her in Fee, the 
Words directing a Conveyance to be made 
in cafe of her Death to her Heir, are no more 
than wh~t would have been otherwife implied, 
& e~l'ejJiQ eor~ qu£ tacite inJunt nihil.operatur. 
Per .cur'. Blackburn and Edgley, 1 Will. Rep. 
606. 

* A. after the Devife of feve.ral Parts of 
his real and perfonal Eftate to feveral Perfons,. 
devifes the Intereft and .i?roduce of the Surplus 
of his real and per[ona] Eftate to his Grand­
children, until their Age of twenty-one; 
this will pafs the abfolute Right and Pro­
perty of the real and per[onal Eftate to the 
Grandchildren after that Age. Newland and 
. Shephard, 2 Will. Rep. 194. 

* One makes his \Vill and fays, as to /ulh 
£./tate as God has blejJed me with, 1 devife in 
Manner following; after which he gives Part 
to J. S. and his Heirs, and devi[c:s thereft of 
his Eftate to his Wlfe in Fee ; this paffes the 

Eftate 

:-7 
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Eftateof which, the Teftator was a Truftee. 
M~r!ow and Smith, z Will. Rep. 198. 

* One devifes all his 'Freehold Hou[es in 
B. and hath none but Leafehold Houfes there; 
there will pafs. Secus in a Grant. Dal and 
Cf'rig, I Will. Rep. 286. 

* 1. S. hath no Lands in A. but hath 
Tithes there, and devifes all his Lands in 
A. the Tithes, as iifuing out of ~he Lands 
and Part of the Profits of it, fhall pars. 
AJhton and AJhton, 3 Will. Rep. 386. 

'* A. amongft other Legacies gives aLe .. 
gacy of 51. to B. his Brother and Heir, 
and then makes his beloved Wife fol~ 
Heirefs and Executrix of all his Land£, Te­
nements, Goods and Chattels, the fame to 
fell and difpoft of as Jhe Jhouldthink fit, to 
pay his Debts and Legacies: This is a Gift to 

, h~r of the Sl,lrplus in Fee, and ,there is no 
refulting Truft to the Heir. ,Rogers and 
Rogers, Oaf. in Eq. temp. Ld. 'I'albat 268. 

* A; devifed in the' following Words, As 
to all my fI'emporal Eftate, I bequeatb to my 
,Nephew 1. (his Heir at Law,) 50 I. then 
after giving feveral Legp.cies fays, and all the 
reP and rejidue af my Eftate, Goods and Chat­
tels whfttjOever, I give and bequeatb to my 
be/Qved Wife M. and whom I make my fuN 
lmd Jole Executrix; this is a Devife of the. 
Tee-fimple Eftate of the Teftator. 'I'anner 
and Marje, Cqf. in Eq. temp. Ld. Talbot. 28 4. 

* A Teftator's fetting out in his Will to 
give and difpofe of his Worldly Eftate, is a 
thong Proof tpat he intends to difpofe· of th.e 

, . Inhni-
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~nheritance of his Lands, when there are 
fufficient Words in the following Part of 
the Will for that purpofe, the Words E/late 
Ilt fuch a Place, or in- lucIi a Place, may 
carry a Fee. Caf. in Eq. temp" Ld. cJ'albot 
157· . , 

• (a) Devife to A. the Teftator's Wife (II) Sail. 239. 
for Life, and then to be at her Difpofal, 
provided it be to any of his Children, gives 
an Eftate for Life, with a Power to difpofe of 
the Fee; and where fuch Devifee with an after-
taken Hulband, did by Leafe and Releafe; 
and Fine, convey the Premiffes to a Truftee 
and his Heirs, to the Ufe of the Wife for 
Life, without Impeachm'ent of Wafte, Re-
mainder to her Daughter by her til: Hulband, 
and the Heirs of her Body; Remainder to 
the Son by the 1ft Hulband, and his Heirs; 
this adjudged a good Execution of the Power. 
'IomlinJon and Dighton, I Will. Rep. 149' 

* The Words [I devife all my 'l'emporal 
Eftate,} the fame as 1I devife all my worldly 
Ejlate,] and pafs a Fee; and this is the 
Plainer, where it is afterwards [aid, all the 
rejt of my real Eftate, the Word reft 'being 
a Term of relation. 'I anner and Wife, 3 Will. 
Rep. 295. . Note; Where a Tide de­
pends upon the Words of a Will, this is 
as properly determina~le in Equity as by a 
Judge and Jury at Niji prius • . Ibid. 296. 

* A.' has a Fee-fimple in a Light-houfe, 
and a Term for Years in Land adjoining to 
it, he makes his Will, and thereby gives to 
his Son H. arid his Affigns all his Eftate, 

atla. 



Law of Devij'et 
and Intereft in the Light-houfe,Landsf 
Tenements and Appurtenances thereunto be­
longing, upon Truft out of the Rents, &c. 
of the Term, during the Remainder thereoff 
to pay 200/. per Annum. H. takes a Fee .. 
fimple in fuch Part of the Premiffes wherein 
the Teftator had a Fee-fimple, and a Term 
for- ninety-nine Years in tuch Part of the Pre ... 
miffes wherein the Teftator only bad fuch 
a Term. Pitliers and Viltiers; Barnard. Rep~ 
307, 311. 

* What Words in a Will give a Fee­
fimple, and what a Fee-tail; vid. ibiJ'7, 9' 

What Words pafs an. Efiate-tail, 
or for Life: 

1J~. 'lit. D,· AN D here the Rule will hold good, 
'fJiji I. that the Intention of the Devifor will 
CII. Lit. 'z7· a. fupplv the Want of thofe Words which are 
Hoh. 33· rio.' C r-o-_ L 
J Yentr. u8 neceuary 10 onveyances at wmmon aw; 
22<). • .but a Devife cannot direCt an Inheritance to 
JRo·1hr.S35· defcend againft the Rules of Law. And if 
Co. Lt.l. 9 h. A. devifes Land to B. and his Heirs Malej 
CII. Lit. z 5· h L . r;t 7..' r. l' b r. t e aw tn ravorem VOVHntatzs IUPP les t eole 

Words, of his Body, and makes it an Eftate­
tail i fo if Land be devifed to one & Semini 
[uo; but if in the firft Cafe B. hath Iffue a 
Daughter, . who hath Iffue a Son, he !hall 

never 
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neTer inherit; for the Rule is, That who­
ever claims in Tail Male as Heir muil: con-
'Vey his Defcent wholly by Heirs Male. 

31 

Lands were devifed to A. and his Wife, Moor"3~7. 
and after their Deceafe to their Children, 6 Co. 16. ". 
they having then a Son and Daughter; it Wl~/'W. 229-

w.as a~judged, in Wild's Cafe, ~hat A. and !-:~~'+'9. 
his Wife had but an Eftate for LIfe, the Re* 
mainder to the Children for Life; for no 
greater Eftate had paffed at Common Law, 
and the Intent of the Devifor mull: plainly 
appear. or they will never admit of a Con-
ftruction different from what they would al-
low in Conveyances executed in the Life of I P,nt,.. ng. 
the Party; and for that Reafon, if the De .. Cro.Eliz·7H. 
vife had been to B. and his Children or Illite, 6 Co. ~ 7.' !I. 
B. having lfi'ue at the Time of the Devife, R;~. z}t~~~ 
there it may take Effect according to the~. B~rIJli;e. 
Rule of the Common Law, and there ap-
pears no Inteot of the Devifor to induce 
them to leave that, and therefore only an 
Eftate for Life p:lfi'es, and B. thall take as 
Jointenant with his Children during their 
Lives. 

But if A. had devjfed Land to B. and his 
Children or lfi'ues, and 13. had none at the 
Time of the Devife, then he takes an 
Eftate-tail; for it is plain, by the Intent of 
the Devifor, that the Children fhall have the 
Land, and they ·cannot take as immediate 
Devifees, for they were not in effe, nor by 
Way of Remainder, for the Devife was im­
mediately to B. and hi. Children, and there-

fore 



fore they {hall be taken as Words of Limi­
tation, viz. as Children of his Body. . 

, c If Lands be devifed to a Man,· and aftet I roo 74&. 
~aylor vet. his Deceafe to his Iffue, having feveral Chil-
Say~r. dren, formerly held void for Uncertainty ~ , 
I Yelit. 229· for being Iff\le in the fin gular Number, but 
Owen 148, ~ 
& 43. one can take~ and he is not afce.rtained; b~t 
Lit. Rep. 347. by Hale, that they may all take? for Iffue IS 

nomen colleCtivum; therefore after Deceafe, to 
Iffue or Children; makes a Tail to Chil .. 
dren not in ejJe, becaufe they take the Bene..: 
fit from the Father. . 

C1'l1.J 4("P S, .d. devifed Lands to B. his Son·, and if C; 
41 ?" " " his Daughter furvived B. and his Heirs, then 
Cro,Elzz.p;. fhe fhould have the Land. It was adjudged 
C1'o.Jac·H8. h B h d b Eft '1 C h W d 
1 Bulft1', 193. t a~ . a ut ~n ate-tal, lor. tear. 
Cro. Car .. p. Hezrs muft be mtended the HeIrs of hIS 
Yaughan 270. Body, for he could not die without collateral 
I Rol. Ab.836. Heirs while his Sifter was alive ~ but if the 
3Leru• 70, 1[· W'll h d r. 'd h 'f 'J S S Ii Z. L,'IJ. 16z. • I alaI, . t at ~ .' . a tranger, ur-

VIves B. and hIS HeIrs, then he fhould have 
the Land; there B. had a Fee-fimple, and 
then the intended Remainder OVer muft be 
~oid, for it is to veft on a Contingency of 
B.'s dying without Heirs; which is too di~ 
franc to expeCl:1 and the whole Fee-fimple 
being in B. there can be no prefent Intereft· 

C1'o. E/~. 
4,98. 

to veft in a Stranger. . . 
.d. having Iffue two Sons, devifes Black~ 

acre to the Eldeft, and White-acre to the 
Youngeft; and if either of them die, his 
Acre fhould go to the. Survivor; and fur~ 
ther devife~, having two Daughters, to each. 
of them 10 I. It was adjudgt';d the Son took 

hut 
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but an Eftate for Life; for though the Con~ 
fideration generally gives a Fee, yet where 
. there are exprefs Words to determine the 
Intent of the Devifor; which is always the· 
Rule in Wills, there the Devife fhall be con-
fhued accordingly; and here it is provided, 
that after the Death of either of them the 
Survivor fhould have both Acres, which 
declared his Intent they fhould have it but 
for Life, notwithftanding the Limitation of 
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the Payment. 
If A. devifes his Land to B. his Son., and 9 Co. 128, 

if he hath Hfue Male of his Body lawfully I Yent,., 27.7-
b h h 1m h ' d 'f O'ZAJen 29· egotten, t en t e ue to ave It; an 1 PoI/1Kf. i 87. 
he hath no nfue Male, then to others in Re· 188. 
rnainder: By this Devife B, hath an Eftate-
Tail; for where the Devifor faith, if he hath 
no Iffue of his Body" then it fhall remain 
over, this is as much as if he had faid, if 
B. had died without Iffue Male, which had 
been fufficient to create all Eftate-Tail in 
him. 

B. having two Sons, C. and D. devifed CrD.Jat.69S· 
Black-acre to C. and his Heirs, and White. Chadork ver. 

acre to D. and his Heirs; and farther willed, ~o;n;;;. 487. 
thar the Survivor of them fhould be Heir 
to the other, if either of them died without 
Iffue; though the firft Words are fufficient 
to pafs an Eftate in Fee, yet the fubfequent 
Words correCt them, and pafs only an 
Eftate-Tail, and the Remainder in Fee was 
not contingent, but executed, each Son being 
Tenant in Tail of the Part to him devifed 
with the Remainder to the other in Fee. 

D If 



Law of Devi.fcs 
Co. Lit. 9. b. If a Man ·dev.if~d Lands to another, wi~; 
Bro.1it.De'V. out more \Vords, this is but an Eftate for 
~t.Abr.8 4. ~ife; and .if the DeviCe had gone far.ther, to 

3 hun and hIs Affigns; thefe Words of them­
felves had not enlarged his Eftate; but if it, 
had ··OOeJil. to himapd h~s,A1Ugns for, ever, 
it had ,been a Fee. 

I Co. 66. h. If Lands are devifed to A. for Lif¢, Re­
./J~,ht~'S Cafe, mainder to his firft Heir Male, and the 

Heirs .Male ,of tpe Body of fuch Heir Male, 
the Devifee hath but an Eftate for Life by 
the exprefs Words flf ¢e Vlill; and the 
Limitation of the Remainder to the Heir 
Male, and to the Heirs Male of fuehiHeir 
Male, ,~, a good contingent .Remainder in 
the Heir Male, becaufe it may vea eo inflanti 
that :the particular Efrate determines. 

I Bu,~li. 219 Bm where a;Man·devifed Lands to A. his 
to 223· Son for ever, and after, his Deceafe the Re-
Whiting ver. mainder to ,~he Heir M,a,le" ,for ever, with 
Wilkins. 

R At Qtbcr Remainders over; this is an Eftate-I O • .aor. 
836. Tail in A. for though the firft Devife, being 

to ':him for ever, would give him a Fee­
'fimple, yet the fubfequent vV ords to his Heir 
Male ,!hew what 5eFt of Inheritance the 
Devi[or intended him ; ~nd the Word Heir, 
being Nomen colle.tli1JUfHt, is fufficient, in a 
Will, to create ,an Inheritance; but in the 
form(r Cafe, the R~'[naii1der to the Heir 
Male -could not be confrrued to be Words 
of Limitation withoutdefiroying .the exprefs 
Intent of the Devifor, who had ,plainly given 
it to the Devifee for his Life only. Btlt in 
all other Caf<;s where th~ Anceftor takes any 

Eftate 



and Revocations. 
Eftate of Freehold or Limitation to the 
right Heirs or Heirs Male, or Heir. Male, 
thefe Words in a Will are Words of Limi~ 
tation. 

35 

If Lands be devifed to A. and B. equal1y IRD.A~r.834· 
to be divided, they have but Eftates for Cro.Elzz 33°· 

Life. And this can mean no more than ~:;n5l;: 
that they iliould feverally occupy the Land. 

A. Man dev.ifed all his Fee Lands to his Cro. Jac·448, 

Wife for her Life, and after her peach to ~~ s· ' 
A. E. :and C. his three Daughters, equally ta R~!b:7t 
be divided ; and if any of them qie before I Ro.Abr.836. 
theqther, then the others to be he~.Heirs, Pollexf. 487. 
equally to be divided; and if they all die Hob. 7S6 without Hrue, then to other,s named in the Moor 8 4' 
wm. It was adjudged per Cur~, that the 
Daughters had an Eftate-Tail. . 

, So where the Devife was to a Man and Noy 64· I 

his Heirs, and if he die without Iffuf', that J)fr lto. t 
then J:he Land ihould go to A. and B. and I O. r.834' 

the Sj.1rvivorof them; adjudged an Eftate-
Tail in the firft Devifee; for in thefe Cafes, 
the Extent of the Word Heirs is confined to 
the Derc~ndents, or Iffue of the Body of the 
Devifee, fince otherwife the Limitation over 
cannot veil: according to the Intent of th~ 
Devifor; for even in Wills they will not al-
Iowa Limitation of a Fee upon a Fee. 

A. feifed in Fee of a Houfe and Land I Ro.Abr.S;, 5 • 
.belonging to it, devifes theMQiet¥ of the 
Houfe to his Wife for her Life. Item, he 
.gives the other Moiety of his Houfe to his 
Jecond Son. Item, he devifes the [aid Houfe 
~nd all the Land beJonging to it to hi.s 
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Law of Devifes 
tecond Son; yet the fecond Son t06k but an 
Eftate for Life; for the fecond Devife to the 
Son had its EffeCl: by conveying a Moiety of 
the Houfe and the Land, which he had not 
by the firft Devife; and there are no Words 
in the Will to create a larger Eftate . 

• 1?Ii, .111Y.837. It a Man devifes Land to his Wife for 
her Life, and afterwards to her ~on; and if 
he dies without liTue, having ho Son, that 
then J. S. thall have it; the Son, by this 
DeviCe, takes an Eftate in Tail Male; for 
though thepevife to the Son, and if he dies 
without -liTue, had been a good Tail Gene­
ral, yet when the Devifor went farther, and 
faid, having no Son, he thereby explained 
what liTue / he intended thould -inherit the 
Land, and limited it to the liTue Male. 

CrD.ear- r85· A. having liTue B~ and C. devifed fome 
&1.a'ing'$ of his Lands to B. his e1deft Son and the 
I ~~tr. 230. H~irs of hi.s Bod~, aftt;r. the peat~ of his 
a le<ll. ofH-. 'Wlfe; and If B. died, hVing his WIfe, then 

to C. his -Son, and - devifed other Lands to 
his other Son and the Heirs of his Body; 
-and if he died without'liTue, then to remain 
over; B. died in the Life of the Wife, 
leaving liTue; yet adjudged that C. could 
not enter into the Land while any liTue of B. 
remained; for -the Words of the Devife, If 
B. died, living the Wife, did not abridge 
the Eftate-Tail, which was given by the 
formerW ords, becaufe the Teftator could 
not be fuppofed to prefer a younger Son be­
fore the !ffue of the eldeft, efpecially when 
he had, 10 the former Part of .the WilI, fet-
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tl~d it on' the Iffu~ of the eldeft, and made 
il}e farpe Provifion of other Lands the fame 
Way for the youngeft Son . 

37' 

.d. devifed to B. for Life; and if he died 
without Iffue, then to remain to C. This 
is an Eftate-Tail in B. for it is not to remain 
to C. till the lffue of B. be /pent~ and then. 
they muft have it as long as any of them 
ilre in Being to take. So it 1!\ of a Devife to 
B. for Life; the Remainder to the next 
Heir Male ~ and fqr Default of fuch Heir 
Male, the Remainder over. This is a good 
Eftate-Tail; for the Words Heir and lJ!ue are 
/Vominq collet/iva, and carry the Land not 
only to the immediate lieir, or Hfue, but tq 
flU thilt defcend from tRe Devifee. 

If the Devife had been to B. and if he I r'fJlr. 23 i.'> 

dies, not having a Son, this is adjudged an 
Eftate-Tail, Qequ~fe th~ W (Jrd Son is Nc-
men collectivum. 
. A. (eifed ~f Land$ devife~ thefll to hi~ 3 Ltv. J 2)'. 

Wife if fhe did not' marry' blit if fhe did Luxford ver. 
,,? ..' . Ch Ie 

plarry, then his e1deft Sqn~ prefently after II. 

her Deceafe~ to ent~r and holq the Land to 
ltim and the Heirs Male pf his Bod y, the 
~emainder to his pther Spn in Tilil Male; 
the Wjfe pid D9t marry, yet tqe Court re­
.(olved, that ~he Lands were intailed by the 
Will, taking the In~ent Qf the Devifor to be, 
~hat the IntaH fhould be created in all Events, 
but that the eldeft Son ilioulq not enter till 
~fter the Deceafe of the Wife, unlefs in 
Cafe of her Marriage, and then to en~er pre· 
(endy. , 
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Law of Dev!fes 
A. devifes Land to B. and the Heirs of 

his Body, and further wills, that if B. die,. 
the fame Lands fhall remain to another in 
Fee, yet B. took an Eftate-Tail by the 
Will. 

A Man had Iffue A. B. and C. and having 
three Houfes, devifed them all to his Wife, 
with Remainders of one Houfe to each Child 
a.hd their Heirs, and if any of his faid I£fue 
died without Hfue of his Body, the Sur­
vivors to have totam illam partem between 
them equally to be divided. The Iaft Words 
carry only an Eftate for Life, in the Houfe 
of him: that dies firft, to the Survivors, for 
they imply no more than that the whole 
Part of him that dies firft fhall go to the 
Survivors, and there being no Eftate limited, 
it can be no otherwife than for Life. 

A. devifed all his Lands to his Wife un­
til his Son fhould be of the. Age of Twenty­
four Years., and then to his Heir and his 
Heirs for ever: '"And when he comes to the 
Age of twenty-four Years; that fhe fhall have 
the third Part for her Life; and if he dies 
before the Age of Twenty-four Years, then 
!he to have it all for Life; and after her 
Deceafe, if the Heir has no Iffue, the Re. 
mainder to B. the Remainder to the right 
-Heirs of the Devifor. The Heir came to the 
Age of Twenty-four Years, but no Intail was 
created by the Will, for the Fee-fimple dd­
{cended to him, and the Limitations were to 
take Place if he died before the Age of 
Twenty-four; which he .9id not. ;-

* J.S. 
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• j. S. ffifed in Fee devifed . to ]. B. for 
his I Life only, withem: Impeachment of 
Wafie, and from and after his Deceafe, then' 
to the Hfue Male of his Body lawfully to be 
begotten, if God f11all blefs him with any, 
and to the Heirs Males of the Bodies of fuch 
Iffue lawfully begotten, and for Default of fuch 
Ilfue, Remainder to ']. B. and the Heirs 
Males of his Body; and for want of fucn 
Iffue, he limits two Remainders- over in the 
fame Words; adjudged that ']. B. took only 
an Eftate for Life, ror the Eftate was given 
to him for Life, and there was a Limitation 
afterwards to his Ilfue, Which-was aDefcription 
of the Perfon who was to take the Eftate­
Tail. Backbouftand Wells, I Abr. Eq. 184. 
2 New Abr. of the Law 6r; S. C. in totidem 
verbis. 

* A. devifed certain Lands to his eldeft Son 
for Life, without Impeachment of Wafte, 
Remainder to J. S. his Grandchild for Life, 
without Impeachment of Waft'e, with Power 
for him to Limit a Jointure of the fame 
Land to any Woman he fhould marry, for 
her Life; and after his' Death he devifed 
~he Lands to the Edt SOh of J. S. the Grand­
child in Tail, and fo to the 6th Son, and 
~hen devifed that if 'J. S. the Grandchild, 
fuould die without Iffue Male, the Land 
fhould remain to 'J. B. Held that J. S. took 
an Eftate-Tail; for if there had been a 7th 
Son he could not have taken; and there it 
was neceffary to create an Eftate-Tail . by 
Implication. -langlty and Baldwin, 2 New 
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'.Ilbr. ()f the Law 6 I, I Abr. E'/.. 185. Ca. 
2.9' S. C. Certified to be an Eftate-Tail by 
the Court of C. P. and Decreed accordingly 
in Chancery. IPit!. . 

* Devife. to A. and the Heirs Male of his 
Body, viz,. to the 1ft Son· of A. and the 
Heirs Male pf his Body, and fo to the :2d 
and other Sons of A. f~lccemvely; A. has 
only an Eftate for Life. Law and Davys~ 
Fitz-Gibb. I 12. 

* 1. S. h'ld Iffpe A. and B. and devife~ 
Lands to A. and if be dic without Heirs, B~ 
/;lis .{1rotber ihall have it. Pcr Cur' this {hall 
create an Eftate-Tail in A. for th~t it is im­
pOfiible for him tq die withou~ Heirs whilft 
f!. his Bro~her was alive; and fo they [aid 
i~ had been of~en ruleq. Al!~n and Spcndlove~ 
I Frcem. Rep. 74. 

*I A. dev.iCed to B. and C. Brothers, feve­
ral Parcels of Land, and if either of therq 
pie, that the other fhould be his Heir; B. 
dies, ~eftion whether C. fhould have the 
fee, or only an Eftate for Life·? The Cour~ 
inclined to the latter; Sed adjourn~t11r. (JYl1ef 
and Kemjley, I Freem. !?-ep. ~93' 

* Upon a fpedal VerdiCt the Cafe was' 
fl. G .. [d[ed in Fee of Lands in S. by will 
in W riting devife~ to R. S~n of his late Bro,,:, 
ther, all his Lands cOQ.1monly called P. and 
~lfo all other hi~ ~ands, during his natural 
Life, and to his Heir~ Male of his Body 
begotten, ~nd for want of fuch Hfue, he the 
raid R. to have the faid Eftate during hi~ 
¥1atl!r~1 ,Life, and no longer; a~d then his . .: , .. WHl 
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wtn was, that the aforefaid Eftate fhou14 
defcend to P. his Nephew; R. fuffers a R~. 
~overy to the Vfe of himfe1f and his Heirs, 
and devifes this Land to the Defendant in 
Fee, and dies without Hfue Male; and it 
~as adjudged to be an Eftate-Tail in :R. 
and fo the Remainder barred by the Recovery~ 
and not an Eftate for Life, and fo forfeited by 
~he Recovery; for the Words, a11d for want ()f 
fuch Iffue ~e the faid R. to have but an Eflatt: 
during his nalq'i'tll J..ife~ is no more than the 
Law implies; for if Tepan~ in Tail has no 
Iffue, it refolves into an Eftate for Life, and 
fa it was adjudged; the ObjeCtion was, that 
iF ihould be conftrued thus, I give tf:le Land, 
to R. during his'~ife? and 'po longer, in cafe 
~e has no Iffue Male of his Body, anrl fa an 
¥-ftate-Tail upon a Contingency, and he dying 
without Hfue Male, it is now become an 
Ettate 'for Life ab initio, but the Judgment 
was ut fupro: FoZ!ntain and (fooch? adj1.ldgedJ 
~ New Apr. of th~ L,ow. 59~ 60. 

* If Lands are dev~fed to one generally, 
he takes but an Eftate for Life, un1efs it 
appears plainly the Teftator interaed' 4ipl ~ 
greater. Vide Prec' in Chan' 68. . 

* A Devife to A. and his Heirs. Male fo1,'. 
ever, is an Eftate-Tail in A. Adjudged per 
tot' Cur' upon great ,Confideration in C. B. 
!Jaker and Well, I Ld. Raym. 1 85. • 

* A. having Iffue a Son and two Daugh~ 
!:ers, devifed the Eftate in Queftion to his 
'son and his Heirs, Provi'ded, that if the SOli 

foould die before he comes to twenty-onq, 'or 
'wir~out IjJue of 'his 'Body, then it /hould go to 
t; " 'the 



Law of Dtvtfos' 
the Teftator' J two Daughters: 4. dies, and the 
Son lives to twenty-one, and'makes his Will, 
and deviles the Eftate to thePlaintitf; and 
the Court inclined that the Son had but an 
Eflate-Tai!.,. and fo the Devife to the Daugh­
ters took effect, the- Son being dead without 
Iffue; for though it is devifed to him and 
his Heirs,_ yet the latter Words, if he die 
witVo1tt lJJue, make it an Eftate .. Tail; for his­
Meaning feerns to be plain, that if the Son 
had Hfue, that Iffue fhou-ld have it, if not, 
it fhould _go to the Daughters. III B. R. 
Helier and ]ennings, I Freem. Rep. 509' Vide 
l Ld. Raym. 505. S.c. 

"* Devife of Lands to Hufband and Wife 
for their Lives, and after the Death of the 
Wife, th~n to their Children; upon the Death 
of the Wife the Hufband's Eftate determines. 
2 Will. Rep. 67 I. . 

* Devife to the Heirs Male of 1. S. begot. 
fen, 1. S. having a SOh, and the Teftator 
taking Notice that 1. s. was then living, a 
fufficient Defcription of the Teftator's Mean­
ing, and fuch Son fhall take, though ftricHy 
not the Heir of 1. S. I Will. Rep. 229. 

* In a Devife of Land to A. for Life, and 
if A. die without Iffue" then to B. here is an 
exprefs Eftate for Life to A. yet the fubfe· 
quent Words will turn it into an Eftate-Tail. 
-- But when Lands are devifed to A. 
for Life, :Remainder to Truftees, & c. Re­
mainder to his firft, &c. Son in Tail Male, 
&,c. and if A. die without Iffbe, then, &c. 
this will not give an Eftate-TaiJ to.d. but .the 
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Words withottt IjfUfJ will be intended with­
out fuch Iffue. Blackborn and Edgley; I Will. 
6°5· 

*' One devifes a Third of all his Eftate 
whatfoever to his \Vife, and two Thirds of aU 
his real and perfonal Eftate to his Son J. S. 
and his Heirs; the Wife hath but an Eftate 
for Life in the third Part of the real Eftate, 
the Word Ejtate being intended to defcribe 
the ~hing only, and not the lntereft in ~hc; 
':thing, and whenever the Teftator intends to 
give a Fe~, he adds the W. ord Heirs to the 
Word Eftate. Chefter and Painter, 2 Will~ 

335· 
* " All my Eftate to ;1. for Life, and to 

" T. B. after her Death, he taking my 
" Name, and if he refufe, to M. B. and his 
" Heirs for ever." His. Honour held, that 
'1'. B. took orly an Eftate for Life'; but Ld. 
Talbot was of Opinion that he had a F-ee, 
and varied the Decree at the Rolls. lbid~ 
337. in a Note. 

'* Devife to my Son A. for Life, Remain­
der to his firft, &c. in Tail Mate, Remain­
der to his fecon(~, third, fourth and fifrh 
Sons fucceffively, with0llt faying for what 
Eftate, or any Words tantamount. ./.I. ha'S 
two Sons, the eldeft of w.hom dies in his 
Life-time; the fecond Son fhall have' an 
Eftace-Tail, being the firft at his Father's 
Death, (3 Will. Rep. I7S,) for which was 
cited 'I'rafford and Ajhton, (a) Vern .. 660. 
(a) ~ autem, For the Reafon of that Cafe 
feems rather agafIift this CortftrtlCtton, which 

is, 



44 Lp;w of Devtfe$· 
is, at leaft better warrallted by the Cafe of 
Chadwick and Doleman. ~n ~he fame ~ook~ 
p. 528. ibid. in a Note. 

* A. deviCes Lands to his Wife for Life, 
~hen to his Son li. for' Life, then to his Son 
G. and his l-feirs for ever; if he died with~ 
out Heirs, then to his two Daughters K. anc! 
~. This is ap Eft:ate~ Tail in G. Gflf. in eg. 
temp. '['albot I. 

* One feifed of fQme ~and$ iQ Fee, and 
being Ctfluy qu,e'irujt of other Lands, devifes 
them to A, for Life, Remainder to his firft 
~nd fecond Son il'l Tail Male, (going no far­
ther) and after A.'s Death without Iffue Male? 
then to a Charity. A. is Tenant in Tail un': 
~il Iffue born, faving as to the Trufl: Eftate .. 
Attorney General and S,utton~ in pom' Proc~, 
, Will. Rep. 754. 

* Devife to 4. for Life, and after his De~ 
teaCe to the fIdrs Male 9f the BO,dy-of A. 
=4nd the Heirs Male of the Body of fuch 
Heirs Male, feverally and fucceffively <l:S 
they fhall be in Priority of Birth, &c. Re'­
mainder over; whether this be a Tenancy 
in Tail, or for Life only? Legate and $,C7' 

well, I Will. Rep. 87' - Vide 2 Vet:11. 55 1• 
S. C.-I Aur. Eq. 394. C. 7. 

* A Devife by a Father to. a fecond SOJ,l 
and his Heirs fqr ever, and fot want 'of fuch 
Heirs then to the right Heirsof the Tefta­
tor, is an Eftate-Tail; but had the DeviCe 
over been to a Stranger, the fecond So~ 
would have taken a Fee-fimple, and con{e­
q~ently the Dev~fe ~ver had been void. In 
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B. R. Nottingbam and jennings, I Will. Rep. 
23· I Ld. Raym. 568. S. C. Salk. 233, 

* A. made a Will as follows, 'Uiz. "1 
" give to. my e/dejJ Heir Male and his Heirs 
~, Males for ever, all my Lands in foch a 
~'Place, and if tbere be 'a Female, /he IQ 
" have 12/. per Ann. as long as /he lives." 
Teftator had two Sons, the eldeft died in hi~ 
Life-time, leaving a Daughter who was the 
!ieir General, yet the youngeft Son was ad­
Judged to take the Lands. Baker and Well, 
'1. 8 W. Rot. 14.84. C. B.---Vide this Cafe 
cited in Pree' in Chan' 468.-This Cafe is 
reported in I Ld. Raym. 185. with a good 
deal of Variation, viz. "I give to D. mJ 
"eldejJ Son all that, &c. to him and his 
" Heirs Males for ever; if a Female, my nexl 
,e Heir /hall allow and pay ber 200 I. in 
" Money at I 2 I. a Tear, out of the Rents 
" and Profits, and be /hall take all the refl 
" to himfelf, I mean my next Heir and his 
" Heirs Male for ever." D. the Son dies, 
leaving Iffue a Daughter the Leffor of the 
Plaintiff, on whom the younger Son of the 
Teftator had entered, &e. the Court after 
great Confideration adjudged this Devife 
gave an Eftate-Tail only to D. and that tho' 
in a Deed the Words would bave paffed a 
Fee, yet in a Will, as the Intention of the 
Teftator appears, the Law will fupply th~ 
Words of tbe Body, &c. 

* One devifes his Lands . for Payment of 
his Debts, and then to A. for Life, with 
Power to make Leafes, Remainder to tqe 

Heirs 
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Heirs Male of the Body of A. though this 
be but a Devife of a Truft and executory., 
and expreifed to be for Life of A. yet it is 
an Eftate-Tail in A. and barrable by Fine and 
Recovery. Secus of Marriage Articles to fet­
tle an Eftate on A. for Life,. Remainder to 
the Heirs Male of his Bod y; this -being an 
Agreement to do a future ACt, and in which 
the Iffue are particularly confid..ered and 
looked upon as Purchafors. Bale and Cale­
man, I Will. Rep. 142. 

'* Devife to A. the Teftator's Wife for 
Life; and then to be at her Difpofa1, provi~ 
ded it be to any of his Children, gives an 
Eftate for Life, wIth a Power to ,difpofe of 
the Fee. cromiinfo<n and Dighton, in C. B. 
IWil!. Rep. 149' . 
" * '[ devife all my Lands in B. to my eldeil: 

Son. Item, 1 give to my fecond Son C. all 
my Lands in D.' alfo to my Daughter I give 
500 I. 'to be paid as f~wn as may be, ,out of 
lihe afooefaid Eftate and Premiffes, and with­
in 'three . Years, if it be poilible; the fecood 
Son .has but an Eftate· for Life, chargeable 
with the 500 I. Redopbt and Redoubt, Yin . 
./lor. Tit. Devife., ,(0:, a.) C. 18. 

'* Where there is no Devife antecedent, 
the firft Son oLthe Wife cannot take by Way 
of Remainder. Right and Hammond & at', 
in B. R. Comyns'sRep.23 2 • 

* A Limitation to one to take and injoy 
the Profits of an ~ftate .during his Life, and 
after his Deceafe .to :the Heirs Male of his 
Body, would make an Eftate-Tail where no~ 

thing 
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thing appears that explains the TefratQf, 
Intention to the contrary, otherwife not-In 
CB. While and Collins, ibid. 2.89. 

* A Devife that if W. the eldell: Sonar 
the Teftator fhouldhappen to. die "WithQUt 
I tru e, that then, and not ot:~rwire,,' afw 
W.'s Death, h~ .devifed it over to his Son 
R. and his Heirs. Held that: IV, taek an 
Eftate-Tail bylmplication. C. B. iWaJter'1ind 
Drew & a1', Comyns's Rep. 327. ' . 
. '* J. S. devifedLandstq B. for Life, and 

after his Deceafe to the Heirs Males of the 
Body af \the.fa~d B. lawfully -to be begotten, 
and his Heirs f.ore\lflf;, ·hut :if B. ihauld die 
~ith:out fw;:h Heir, Male~ then h~aevired 
them aver; this is an Eftate-. T.aiLin B . .In.B. R,,: 
Goodright and Pullyn {;1 a1", 2' Ld. Raym. 
1437. Vide 2 Vol. Abr. Eq. 315. 

'* An Eftate was devifed to two Sifters 
and their Heirs, and that if they (who were 
the Teftator's Daughters) ihould die withaut 
Heirs, then the Teftator gave his Eftate to. his 
Brother T. All the Caurt feemed to. be of 
Opinion, that this was an Eftate-Tail in the 
two Daughters, but adjourned. InC.-H. 
Anon. 2 Abr. Eq. 315. C.27. 

* Devife to A. and his Heirs lawfully be­
gotten, that is to fay, to his firft, fecond, 
&c. Sans fucceffively, &c. gives A. but an 
Eftate far Life. Da~'is and Low, 2 Ld. 
Raym. 156 I. Vide 2 Abr. Eq. 3 I 6. 

'* I devife my Lands to A. for Life, and 
.lfter his Deceafe, Remainder to the Heirs 
Male of the Body af.d. and to the Heirs 

Males 

4,'1"1 
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Mates of fuch Iffue Male. The C. 1. was of 
Opinion, that thefe Words conveyed an 
Eftate-Tail to A. Burnet and Cory, I Bar~ 
nard. Rep. in B. R. 367, 

* If an Eftate be given to a Man and his 
Heirs, and if he died without Iffue Remain­
der over; thefe Words are explanatory of 
the W qrd Heirs, and make an Eftate-Tail ... 
In C. B. Brice and Smith, Comynl s Rep. 
539' * Teftator devifed Lands to A. for Life; 
Remainder to Truftees to preferve contino.' 
gent Remainders during the Life of A. Re­
mainder to the Heirs of the Body of A. 
this is an Eftate-Tail. Coulfon and Couljim; 
2 YQ1. dlJr. EfJ.. 3 I S. C. 34. 

Of 
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Of executor)' Decu!fes, cuntingent 
Re'iJZaillders) a1!d crojS Re7Jtain­
del's. 

A N executory Devite is a future Inteteft 
which cannot vefl: at the Death of the 

TeH:ator, but depends on fame Contingency, 
which muft happen before it can vefl:. 

As if A. devifes that after his Son paid 
10 I. Ito his Executors he iliould have his 
Term; this is a good Devife of the Term; 
or if the Devife had been to his Son after 
the Death of B. this had been good to vefl: 
the Remainder of the Te-rm in the Son; 
when the Contingency happened; and this 
is, in effect, the J udgrnent' in Manning's 
Cafe; where a Term of fifty Years was de-
vifed to B. after the Death of C. and C. C b 
fhould have it during his Life; it was ad- 8 0·95- • 
judged that this ';Vas a good Devife of as 
much of the Term 'as remained after the 
Death of C. 

The great QlIeftion in thefe Cafes was, 
Whether the Difpofition of the Term to C. 
during his Life, was not fuch a total Difpo­
{ition of it, that no Remaincler could be li­
mited over; and as thefe executory Remainders 
feern to deftroy the former Rules, 'viz. That 
no Eitate can be devifed, but fuch as can be 
ma<ie by Conveyance in !:h~ Life of the 

E Party, 
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Party, we will inquire how they came to be 
eftablifhed againft them. It has been long 
allowed in Chancery to fettle Terms ,in Truft, 
with Remainders over, which were to arife 
upon Contingencies; for they thought it very 
fevere, and againft natural Juftice, fince a 
Man has as abfolute a Power over his Leafe, 
as he .that hath an Inheritance has over it, 
t-hat he fhould be, difabled from fetding his 
Leafe, ~s he might his Inheritance, to make 
Provifion for his Family, and the Contin­
gencie~ of it, which were in hi5 View; but 
the Courts of Law, where the Devifes as 
well as other Conveyances were examim;d, 
did not fo readily admit of fuch executory 
Remainders of Terms, becaufe it direCl:ly 
thwarted the Rules of Law; and. for that 
Reafon all the Judges, in the fixth of Ed-

Nol. Arg. 9. ward 6. delivered their Opinions,. That if a 
Dyer 74· a. Term for Years be devifed to one, provided 

that if the Devifee die; living ]. S. then to 
go to ]. S. that Remainder was abfolute1y 
void, becaufe fuch a Chattel Intereft of a 
Term for Years is lefs than a Term for Life; 
and therefore the Law will endure no Limi­
tation over. 

Co. Lit. 46. a. But the Courts were not long governed 
Dyer 358. b. by chis Judgment; for though it might have 
NOI.Arg·9,io. been reafonable before the Reign of Hen. 8. 

when Terms for Years were very fhort, and 
lefs regarded than Freehold Eftates, becaufe 
they were under the Power of the. Free­
holders; yet when the LeIfees fQund their 

Terms 
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Terms fecured to the[I1 by Stat. 2 I Hen. 8. 
cap. 15. which impowered them to faHify 
all Recoveries had againft the Tenant of ,the 
Freehold on feigned Titles, they began to 
fwell their Terms beyond the Compafs of a 
Life ; and the Judges, in 19 Eliz. allowed 
of thefe executory Remainders of Terms by 
Devifes, as they had b~fore by Way of Truft, 
that Men might difpofe and fettle them, to 
anfwer the common Conveniencies of Life. 

Thel1 the Chancery, the better to fix them 
in it, allowed of Bllts by the Remainder 
Man, to compel rhe Devifee of the parti­
cular Eftate to put in Security, that he in 
Remainder fhould injoy it according to the 
Limitation; but when they perceived that 
this multiplied Chancery Suits, they refolved, 
that there was no need of that Way, but that 
the Devifee of the particular Eftate fho,uId 
not have Power to bar the Remainder Man; 10 Coke 47.a. 
fo that the Law has been long fetded, that p',h. 
executory Devifes are good, provided the 1 Std. 45 I

• 

~ontingency is to happen within one Life or 
two which are in Being, for there can be no 
Tendency to a Perpetuity in that Cafe, be-
caufe we are fure the Lives will wear out. 

If a Termor devifc::s his Term to A: for Cro.jal, 198~ 
Life, the Remainder to another, though A. J Rol.Ak,61O. 
hath thft whole Term in him durinO' his Life Cra. EI1Z. 9-o , 

and fo no Remainder can be limited over at 
Common Law, yet it is good by W a,y of 
executory Devife. 

If a Termor devifes his Term to B. for IRal,A~,61Z. 
Life, and after to C. his Son, then to the 

E 2. eldeft 



52 Law of Devfles 
ddeft lffue Male of C. for Life, though C. 
hath no Hfue Male at the Time of the De­
vife, nor .at the Death of the Devifor, yet if 
he hath liTue at the Time of his Death, it 
ihall take tbe Remainder by Way of execu­
tory Devife; for tbough it be a Contingency 
l}pon a Contingency, yet being limited to fall 
out in a Life or two, which muft wear out in 
a Life or two, it was adjudged good. 

S Co. 96. h. A. poiTeiTed of a Term, devifes .to his Wife 
J Rol.Ab.6r 2. for Life; and after her Death to his Children 

unpreferred. The Wife died, B. being the 
only Child unpreferred, !hall have the Term; 
for an executory Devife may be made to a 
Perf on uncertain, for fo B. was while the 
Wife lived, for {he might have been preferred 
in the Life of the Wife, and then ihould 
take nothing. ' 

€ro.Jac.461. A. po(fefi'ed of a Term for Y~ars, devifed 
ride 3 Le01l. it to his Wife for Life, and then that J. his 
n. Son {hould have the Occupation thereof as 

long as he had Iffue; and if he died without: 
Ifi'ue unmarried, in the fame Manner to ano­
ther Son, the Remainder ,over. This R~­
mainder, upon the Death of the Sons un-

S Co. 95· b • . married, was adjudged good; for here the 
10 C", 47. h. Limitation is, if he dies without lfi'ue un­

married, then the Remainder over, which is 
upon the Matter if he dies within the Term 
unmarried; for he cannot have I{fue~ unlefs 
he marries'; and this is a Poffibility which 
the Law will expeCt, occmfe it will happen' 
in a Life; and there is no Difference between 
the Occupation and the Uf~ of a Term, or 

the 
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the Profits of the Land and the Land itfelf, 
or the Leafe or Farm; for a Devife of ::tny 
of them will carry the whole Intereft; and 
to this Purpofe it was refolved between Par­
ker and Plumer, in Cro. Eliz. I go. 

A. devifes his Term to his Wife for her I Sid. 450. 
Life, and after her Deceafe to B. his Son; Cro.Car. 167· 

d 'f B d" d . h I ill h C I IRo.Ahr.610~ an 1. . Ie WIt out ue, t en to. t 4 lnji. 87. 
was adjudged, that this Devife to C. after the Cro.Jac.461. 
Death of B. without Iffue, was void; for Nol. Arg. 10. 

fince it could not veft while B. had Iffue of I Ro.Ahr.61l. 

his Body, the Devife is no more than to B. 
and the Heirs of his Body, which without 
doubt had been void; for though Men pre-
fume~ on the Judges, when they firft al-
lowed of Remainders of Terms after Eftates 
for Lives, and endeavoured to bring Remain-
ders upon Eftates-Tail within the Reafons of 
thofe Refolutions and Conceffions; yet the 
COtlrt would never, endure thofe Remainders, 
becaufe it is too foreign and diftant to ex- Not. Arg. 6. 
pea them after a Man's Death without If-
fue; and if they were ,allowed of, would 
make a direCt Perpetuity, which is an unde-
niable Reafon againft any Settlement; for it 
is againft the Nature of human Affairs fo to 
fettle an. Eftate in a Family, that upon Con-
tingency or Revolution of Fortune the Owner 
fhall have no Power over it; therefore the I Sid. 45 I. 
Devife in this Cafe to B. is an abfolute Dif- IRo.Abr.6H. 
pofition of the Term to him; for 1J!ue is not 
a' Word of Limitation of Time, as Coke ob-
fnvl"s in Leonard Lo've's Cafe, 10 Co. 87' a. 
iu that, B. and his Executors fhall have it no 

E .~ longer 
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tRo . ...1hr.83 t, 10"gel~ than he hath liTue of his Body; but 

the.Term is totally in him, and at his Dif­
pofal, and ihfll go to his Executors during 
the Continuance of it, and ihall never, for 
Default of Hfue of his Body, revert to the 
Executors of the Devifor. Vide I Sid. 37. 
feems contrary. 

Nol. Arg. 9. If Tenant in Fee-fimple devifes Land to 
A. and his Heirs, and if he dies without If­
flie in the Life of B. then toB. and his Htirs; 
though this' be a Limitation of a Fee upon a 
Fee, yet becaufe the Remainder toB. muft veil: 
o.n a Contingency, whiC;h will fall in a Life~ 
it ha~ been held a good executory Remain­
der. 

If A. devifes Land to his Executors to be 
fold, if the Heir fails of Payment at fuch a 
Day, this is an executory Intereft to them: 
So if the Devife of Borough EngliJh Lands 
had been to the eldeft Son, paying fUGh a 
Sum 'to the younger Sons, and that in De­
fault of Payment, that the Land fhould go 
to them and their Heirs; though the Word 
paying in a Will amounts to a Condition, yet 
becaufe that muft defcend to the Devifee or 
Heir, and no oneelfe can take Advantage 
of his Default, they adjudged it an execu­
tory Devife in the younger Sons, which was 
to veft upon the Default of Payment in the 

-.3 Co,. ~I. a· eldeft; and in Hanni/wofth's Cafe, which is. 
Cro.Mz.833· the fame .in Effect, they compared j~ to a 

Dev:ife; thatif the eldeft Son did not pay aq 
the Legacies, then the Land fhould go to 
the Legatees; in which Cafe it had gone~ 

with?~l~ 
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without doubt, for Non-payment to them ~ 
and though Vaughan cites this Cafe as pa- Pau$han '2..1 1• 

raUe} to Gardiner and Sheldon, yet I conceive 
the Law will make a great Difference be-
tween them; for in the iormer Cafes the fu-
ture Devife was to veft in a Contingency of 
the Teftator's Son and Daughters dying with-
out Hiue, which is very foreign and diftant, 
and looks directly to a Perpetuity; for fuould 
that future, Inteteft be good, the Judgment 
in Pell and Brown's Cafe would protea it 
from any Recovery or other Alienation of 
the Heir" which would perpetuate an Eftato 
in a Family, which could not be docked; 
and I think there is a ;great Difference be- '. 
tween Pel! and Brown's Cafe and this of Gar- era,Jac. S93. 
diner; for in the former the Devifor having IRo.~hr.61I. 
three Sons, A. B. and C. devifed his Land to Cro.Jac·S9 1 • 

B d I · H . . . I d'f B d' d raughan Z?,Z • . an lIS eIrS, paymg 20 • an 1 • le 
without Hfue, living A. then to A. and his 
Heirs: In this Cafe they firft adjudged it a 
Fee-fimple in B. and yet a good executory 
Devife to A. in Fee; but this was to veft on 
the fingle Life of A. for if B. died without 
Iffue, living A. or without Iffue after the 
Death of A. then his future Intereft was ne­
ver to fife. 

And in this Cafe it was adjudged, that I Lev. 13!i. 
the Recovery fuffered by B. could not bar Cr().]llc·593. 

the executory lntereft of A. for fince all fu-
ture Devifes depend on the fame Rea[on, to 
allow the particular Tenant to deftroy one in 
any Cafe, would be in Effea to make all 
(pch peviies void, or at leaft uncertain, 

E -i- wbid~ 
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which would be. very fevere, becauf-e direCtly 
againft the Intention of the Teftator, and of 
ill Confequence to others: For then £hauld a 
Man devife that his Heir £hould pay fuch a 
Sum to his Executor, or fuch Portions to his 
younge,r Children, or they to have the Land; 
it would be very unreafonable to allow the 
Heir a Recovery, or any other Means to 
fruftrate the pious Intention of . the Father to 
provide for his younger Children, or for 
,Payment .of his Debts. 

i Lev. t t) 1%. A. has Hfue B. and C. two Sons, and de­
l Sid. 17. 48. vif.es his Land to B. for Life, and if he dies 
P/unltet v. withoutIffl'e living at the Time of his Death 
Rolmn. C d h' H' b 'f B h d lill Ii' Raym. 28,29' to . an .:S e.Ir~;· ut I . a ue ~mg . 

at the TIme of hIS Death, then to the nght 

, Ltv. 135. 
13 6; 
llaym. I ~ 3· 

Heirs of B. for ever. This is a contingent 
Remainder, and no executory Devife to C. for 
B. took only an Eftate for Life by the exprefs 
Words of the \A,'ill; and the Remainder to C. 
which. was to veft upon the Contingency of 
B.'s having no Brue at the Time of his Death, 
was not in Abeyance. in the mean time; yet 
they would not allow the Reverfion to be fo in 
him as to merge the Eftate for Life, and con-
fequently to deftroy the contingent Remainder. 

Baron and Feme [eifed to them and the 
Heirs of the Hufband; the Hufband devifes 
the Land to the Heirs of the Body of the 
Wife, if they attain to tbe Age of fourteen 
Yeqrs. The "Vife having po Iffue at the 
Time of the Devife, admitting a Devife to 
one not in eJfc to be good, then this is good 
Py \V 2..y of e~eqltory Ctvift to, veft upon 

the 
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the Contingency of the Heir's ,being born and 
arriving at the Age of Fourteen. 

A. hath Hrue three Sons, and by Will de- 2 L,'fJ. 202. 
vifeth a Tenement to each of them; and Pollexf. 479·· 
f h r. Th h . h f' h r.·d Fortefl148 v. mt er Jays, at w en elt er 0 t e .tal ~bhol 

Children fhall die, the Houfes, Lands, and . 
Goods whatfoever I have now given them, 
fuall be equally divided between them that 
are living, without expieffing any Eftate to 
fupport the contingent Remainder; and if 
contingent Remainders do not veft during 
the Continuance of the 'particular Eftat~, or 
at the Inftant it determines, they are de .. 
ftroyed; but whether the "Survivors took by 

.. Way of executory Devife or Remainder exe­
cuted, is not clear from the' Books which 
report this Cafe; for Levinz fays, That the 
Judgment was, tnat the Survivors .took by 
Way of executory Devife; but Pollex/en fays 
it fhall go 'to the Survivors. 

But either Way taken, it differs from the I B~lflr. 61. 
Cafe of Wood and Inger/ole· for there a Man Cro.Ja~. 260. 
having Land in three VilIs devifeth the Land P;~exf. 481,_ 
of a Vill to each Son; and if any of his Sons 4 • 
die, that then the one of them to be Heir to 
the other. In this Cafe there were no Re-
mainders~ nor any other Efiates given to the 
younger Sons bqt an Eftate for Life in Pof-
feffion; but upon the Death of his eldeft 
Son, his Heir took his Part by Defcent; and 
the true ReafOD of the Judgment feems to 
be, becaufe the vYprds,' If any of his Sons 
die, that then the one to be the Heir tQ the 
~thcr, were void for the Uncertainty which 

of 
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-of the two Surv,ivors!hould take when the·' 
eldeft die.d. 

~ c~. 19, 20, A. devifed Lands to his 'Executors till 
l!ft.;· his' Son !hould ceme of Age; and when his 
Borajion's Son fhould come of Age, then he fhould 
Cafe. 
Pollexf. 486. injoy the Land for him and his Heirs. This 
; Co. Z I. is a Remainder executed in the Son, and no 

Contingency; for the W orGs when and then, 
in this Cafe, only denote the Time when the 
Remainder is to execut~, and will no more 
make the Remainder contingent, than in the, 
common Cafe where a Leafe is made for Life, 
or for Years; and after the Deceafe of the 
Leifee,or Expiration of the Term, then to re­
main to another: Here though the Words be 
after the Term that it ihall remain, yet it 
is a prefent and no contingent Remainder; 
for where Words refer'to 'that which muft 
needs happen, there fhall be no Contingency. 

Cr(),Jal.695' A Man having two Sons devifed Parcel 
ChlldoeR v. of his Lands to one of them and his Heirs,. 
Cow/ty. and the reO: to the other and his Heirs; and 

. farther willed, that the Survivor !hall be 
Heir to the other, if either dies without liTue. 
The Devifees were Tenants in Tail, with Re­
mainders in· Fee executed of each other's 
Part. 

Dyer 30;. h. A. having Hfue five Sons, his Wife being 
ero. Jae. 656;· enjient, devifes two Thirds. of his Lands to 
I rentr. 224· h' r S· d h Cl 'ld . Hob 33 IS lour younger ons, an te )1 tn 

.. 'Ventre fa mere, if it were a Son, and their 
Heirs; and if they all die without liTue Male 
of their Bodies, or any of them, that the 
Lands !hall revert to the right Heirs of th~ 

pevi· 
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Devifor: By this Devife the, younger Sons 
were Te'n:mts in Tail in Poffeffion, with crofs 
Remainders to each other, and no Part fhall 
revert to the Heirs of the Devifor, till all 
the younger Sons be dead without Iffue Male 
of their Bodies. 

59 

But where a Man having three Sons, and CrIJ.yat.6H: 
feifed of three Houfes, devifed a Houfe to Gihert v. 
each Son and his Heirs, with this Provifo, Willey & 4l. 
That if all his [aid Children !ball die without 
liTue of their Bodies lawfully begotten, that 
then all his faid Meffuages fhall remain and 
be to]. S. and his Heirs. In this Cafe there., 
£hall be no erors Remainders to the Sons, but 
upon the Death of anyone of them, his 
Part !hall go immediately to]. S. who is 
not obliged to wait till they all die ,without 
liTue, and then to take it all together. 

A. being feifed of two Meffuages, and BenJl. 212:'­
having a Son and two Daughters by three Dyer 330. lJ. 
feveral Venters, devifed one MeiTuage to B. raughall 267-
his Daughter in Fee, another to C. his g'ai{,hela 
Daughter in Fee; and if Co' died before her e. 
Age of fixteen Years, B. then living, then 
her Part to go to B. in Fee; and if B. died 
without liTue, living ·C. then C. to have her 
Part to her and her Heirs; . and if both his 
faid Daughters died without IITue, then both 
of the MeITuages fhould go to his Son in 
Fee. C. died without Iffue, and her Part 
went to the Son, and nQt to the furviving 
paughter, beeau[e the laft Clal.l[e created no 
Hofs Remainder~ 

1. s. 
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c J. S. having a Son and four Daughters, 
and being feifed or Lands in Fee, and of a 
long Term, devifes all his Eftate in D. where 
the Freehold lies, and likewife in S. whem 
the Te~m is, to his Son and his Heirs, and 
if he die witnout Iffue unmarried, then to 

. his. four Daughters, and if he marries and 
. dies without Iffue then living, and having a 
Wife, then after the Death of fuch Wife, 
likewife to his four Daughters. Holt, for 
the Plaintiff in the Writ of Error, mad e two 
Points: Firft, whether hereby an Eftate in Tail 
of the Freehold Lands paired to the Son, and 
the Remainder to the four Daughters, or', 
whether the Eftate to the Son was a Fee, 
and it: came to the Daughters by way of' 
executory Devife; and that it was aF ee to :' 
the Son, and good to the Daughters by way . 
of executory Devife, he cited 2 ero. 590. 
Roll.Tit. Eflate, 835,836. and this Point was 
yielded by' the Counfel on the .. other Side. 
But to the zd Point, if this Remainder of the 
Term was good' to the four Daughters, he 
argued- that it was, and cited Dyer 74, 
358. Com. 590. 2 Cro. 460. and faid that 
the Reafon of the ReIolution in Cbild and 
Bayley's Cafe was, for the Repugnancy, for 
having firft devifed it to the Devifee and his 
Affignees. This was oppofed by the other fide, 
and Child and Ra)'ley's Cafe relied on; as 
al[o Roll. Tit. Devije, 6 I r. Leventhorp and 
Afo/ey's Cafe. Time was given for further 
Argument: Holt cited Com. 590. and Lowe 
~nd Windham's Cafe~ 22, Car. 2. reported in 
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Mod. 50. M 35 Car. 2. B. R. Sommers and 
Gibbon, Skin. Rep. 144. 

An executory Devife need not veil: as a Re­
hlainder muft, eo inftante that the particular 
Eftate determines; but that the Law would 
fupport it without a particular Eil:ate, and ex­
peet it 1hould take, per Scroggs, who cited the 
Cafe of Snow and Cutler, 19 Car. B. R. But 
North anfwered, that then there muil: be an 
apparent Intent of the Devifor, that it £hould 
not till a certain Time, notwithftanding the 
particular Eftate determines; and that he faid 
was the Cafe of Snow and Cutler, for there 
the Devife was to the Heir of 'J. S. w~en he 
comes to the Age of fourteen Years. Hil. 
1677, 'Vide I Freem. Rep. 244. 

A Will £hall never operate by way of exe­
tutory Devife, if it may take EffeCt by way 
of Remainder, i. e. if there is a particular 
Eftate fufficient to fupport it~ Carth. 3 I o. 

Favourable Diftinctions have been always 
admitted to fupply the Meaning of Men in 
their laft Wills; and therefore a Devife to A., 
till he be of Age, then to. B. and his Heirs, 
this is an Eftate fo~ Years in A. with a Re­
mainder in Fee to B. and if [uch a Devife to.A~ 
who is alfo made E~eclltor, Dr for Payment of 
Debts, it £hall be for a certain Term of Years, 
i. e. for fo long as according to Computation 
he might have attained that Age, had he 
lived. Contingent Remainders are at the 
Common Law, and arife upon Conveyances 
as wdl as Wills; one may limit an Eftate to 
/1. the Remainder to another, and fo it: may 

be 
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62 Law of Dev(/es 
be by Devife, if the Intent of the Parties 
will have it fo; but as at the Common Law 
all contingent Remainders fhall not be good, 
fo in Wills no fuch Latitude is given, as if 
none could be bad; they are fubjeCt to the 
fame Fate in 'Vills as in Conveyances. An 
executory Devjfe needs no particular Eftate 
to fupport it, for it fhall defcend to the 
Heir. till the Contingency happen;. it is not 
like a Remainder at the Common Law, which 
muft veft eo i1'1ftante that the particular Eftate 
determines; but the Lea~ning of executory 
Devifes frands upon the Reafons of the old 
Law, wherein the Intent of the Devifor is to 
be obferved; for wheI} it appears by the Will 
that he intends not the Devifee to take but 
in futuro, and no, Difpofition being made 
thereof in the mean time, it !hall then de­
fcend to the Heir till the Contingency hap­
pens; but if the Intent be that he fhall take 
in prt£jenti, and there is no Incapacity in him 
to do it, he fhall not take in futuro by an 
executory Devife. Per North C. J. Hil. 29 & 
30 Car. 2. C. B. '2 Mod. 29 1 , 292. 

In cafe of executory Devifes there can be 
no Limitations over. 4 Mod. 259' 

One devifes all his Lands after the Death 
of his Executors to A. and his Heirs for 
ever; but if he dies leaving no Son, then to 
B. This is a good executory Devife to B. if 
A. dies without Iifue, becaufe the Contin­
g~ncy muft happen within the Compafs of a 
LIfe, and fo no Danger of a Perpetuity. 
Pree' in Chan' 67' 
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and Revocations. 
An executory Devife to arife within the 

Compafs of a reafonable Time is good ~' 
twenty, nay thirty Years have been thought 
a reafonable Time; fa in thli! Compafs of a 
Life or Lives; for let the Lives be never fo 
many there muft be a Survivor, and fo it 
is but a Length of that Life; but the Court 
were for not going one Step farther, becaufe 
thefe Limitations make the Eftate unaliena­
ble, every executory Devife being a Perpe­
tuity as far as it goes, viz. an Eftate una­
lienable, though all Mankind join in the 
Conveyance. Salk. 229' . 

Devife to the firft Hflle Male of )/. (A. 
having none at that time) is void. Yide 
Ca. in B. R. temp. W. 3. 278. &Ilk. 229' 

J. S. being Tenant for Life, with Remain­
der to his Wife for Life, Remainder to his 
own right Heirs, 20 Off. 1683, made hi! 
Will thus, vi;:;. "Item, my Land at W. my 
" Wife M. is to enjoy for her Life, after 
" her Death it of Right goes to my Daugh­
" ter Elizabeth for ever, provided ihe has 
" Heirs; but if my faid Daughter dies be­
" fore her Mother, or without Heirs, and 
" my laid Wife M. fhall marry again, and 
'.' fhonld have Heirs Male, I bequeath all 
" my faid Right in W. &c. to her Heirs 
" Male by her fecond Huiband, thinking I 
." can never fufficiently reward her Love; 
" provided if my faid Wife fhould marry 
" again, and fail of Heirs Males, and my 
" Daughter fhould fail of Heirs, then Ideo. 
" vife 50 I. Annuity out of W. &c. to my 

3 " Bro-
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" Brother D. S." And devifed feveral other 
Annuities charged on the Lands to fev~ral 
Perfons, who were his Heirs at Law, but he 
made no Devife of the Land to anyone. 
The 'Wife married a fecond Hufband, and 
had Hfue Male, but died befof€~ Elizabeth 
the Daughter, who died without Heirs. In 
Ejectment, the Leffors of the Plaintiff were 
Heirs at Law, and the Defendant was the 
Heir Male of the Wife by the fecond Huf ... · 
band. On the Trial a Cafe was made for the 
Opinion of the Court: Firft Objection was, 
that the firft Claufe was a Devife to the 
Daughter in Fee, but yet that was afterwards­
controuled and qualified by fubfequent Words, 
and it was .intended to be to her and the 
Heirs of her Body only. Per Cur', The Per­
fon to whom the Devife over is, i. e. Heirs 
'Male of the Body of the Wife by the fecond 
Huiband, he is a Stranger, and wnere the 
Devife over is to a Stra,nger, that will not 
alter the Conftruction of the Will from what 
it would have been without it; [0 that it will 
continue a Devife to E. in Fee~fimple; fo is 
2 era. 415. and it is Law now, and not to 
be drawn in ~eftion, though it was once 
difputed. A Devife to a Stranger will not alter 
a pofitive Devife to a Perf on and his Heirs. 
---But when this Devife is over of a Rent. 
Charge, or Annuities charged on Land to the 
Heir at Law, and fhews what was meant by 
'Heirs in the firit Place, then it will be a De-
vife to E. and the Heirs of her Body, Re­
mainder to the Heirs Male of the Body of the 

WIfe, 



and RevxCltions. 
Wife, with a Dev i Ce over to theft Anhuitants; 
an~there is IlO Difference whether the Devife 
over be of the Lands, or of an Annuity 
charged on them, becauie in the lafl: Place 
he could never intend the Lands thttrifelve~ 
:/hould pafs to the Perfons to whom he had 
given the Anruities. Secondly, per Cwr', the 
firft Claufe is not a Devife to the Wife, or 
to E. for they were fettled upon her for Life; 
and what is [aid as to the Daughter, is only 
a Declaration of the Devifor what the Eftate 
and Condition of the Eftatc was, and hO\v 
!he was to enjoy it; and he could not fay 
of Right (we) was to enjoy them, if the 
claimed under the Vlill: The Confequence 
of this is~ that the Lahds defcended to E. 
as Heir _at Law, . and the Devife' to the Heirs 
MaJes of the Wife by a fecond Hufband will 
be Contingent; firft, \Vhether E. !hould die 
in the Life.:.time of the Wife, which muft ... 
happen within the Compafs of a Life; next 
ContingencYi if the Wife 1110tlld marry, &c. 
and have Heirs of her Body by a fecond 
Hufband.--But though, as in Lloyd and 
Cary's Cafe, {he might have Heirs after his 
Death, and not within theCompafs of a Life; 
yet fo near as there could be no Inconveni­
·ence if it fhollld take effect (as) an execu­
tory Devife in. [ucb a Cafe. But this is not 
fo here; for if the Vi/orch are taken disjunc­
tively, if m.y D'aughter dies in tbe Life-time of 
her Mother, or without Heirs, the Contingency 
never happened, becaufe the Daughter fur~ 
vi ved the Mother; fo the DeviCe could never 
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66 Law of De·vifes 
take effect, but will be void.-If taken copu­
latively, and (or) taken for (and) here it will 
be hard to turn Words om of their natural 
Senfe and Import, unlefs there be a plain In­
timation of the Intent of the Devifor fo to do. 
How doth the Devifor intend it coplliatively? 
What Occafion ,is there for it? F or if the 
Daughter furvived the Mother, he might in­
tend it for her in Fee; why fhould it be taken, 
if my Daughter dies without Heirs in the Life-

(a) Eliz. in time of Eliz. (a)? Thirdly, But if it were fo, 
tbe (Jriginal. the Deyife over cannot t.Ike effeB:, becaufe the 

Contingency never happened. Fourthly, But 
the Death of the Daughter, without Heirs is 
too remote, and Devife over is void. The 
DeviCe of the Annuities is to take effect in 
the Nature vf a Remainder; and if the firft 
cannot take effect, all that comes after it 
cannot take place, it being not to take effect 
but as a Remainder, and then not at all: Next 
if the Wife fhould marry again, and have a 
Son, and fhould die without Heirs Males, 
this is all too remote, and fo the Devife 
over is void, becaufe to commence upon a 
Contingency too remote; and if it cannot be 
good by way of executory Devife, then it 
muft be by way of Remainder; and it can­
not be good as a Remainder, becaufe there 
is no particular Eftate to fupport it to any 
one ; for there was no particular Eftate at all, 
what went before being only a Declaration 
of what did belong to the Daughter, and as 
{Iii.,; contingent Remainder had no particular 
Eftate antecedent to it, jt is void. - Not good 

,as 
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as an executory Devife,becallfe the Contin­
gency never happened, or if it did happen, 
it was too remote, and fo void, and there .. 
fore the Heirs at Law have a good Title.­
Fifthly, If the Son of the Wife by the fe· 
cond Hufband could take, he would take a 
Fee-fimple, fo that the Tefl:ator was mifta­
ken in the Law; for he thought he. had de­
vifed to ,him but an Eftate-Tail. Judgment 
for the Plaintiff, E. 7 Ceo. J .B. R. Wright 
and Hammond, 2 Abr. Eq. 338. pl. I r.. Vin. 
Abr. Tit. Devife (L. 2.) Ca. 32. S.C.intoti-. 
dem 'z:erbis. 

A. {eifed in Fee' has two Sons, B. and C. 
both unmarried, and devifes his Lands to 
Truftees for five hundred Years in Truft to 
p:ly 50 l. per Annuin to his eldeft Son B. for 
Life, with Power of Diftrefs, and on feveral 
other TruHs (fome of which are remote) Re­
mainder to the firfl and every other Son of 
B. in Tail, Remainder to C. the fecond Son for 
Life, Remainder to' his fidl, &c. Son inTaiJ, 
Remainder over. By the better Opjnion this 
is a good executory Devife to the firft Son of 
B. cr. I'; 22. Gore and Gore, in B. R. 2 Will. 
28. 

A. devifed a Term for Years to his Wif<t 
for Life, Re,mai'nder to his Son and Daugh~ 
ter; this is an executory Devife. 2 Mod. Ca, 
in Law and Eq. 10 I. 

A. feired in Fee, and having three Sons, 
C. E. and R. devifed Black-acre to G. his eld­
eft Son and to his Heirs, and White-acre to 
E. his' fecond Son and his Heirs, and a Rent ... 

F 2 Charge 
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. Cbarge cf 50 I. per Annum iifuing out of 

Wbite-acre to R. and his Heirs; Provjfo that 
if either of his Sons fhould die withoufIffue, 
th~ other two living, fo as his ~ftate in 
'Lands fhould come to the other two Sons, 
then the Rent ihould ceafe. G. died, leaving 
Hfue the Defendant, and R. died fans Iffue ; 
fo that this Contingency ,could never happen, 
oecau[e G. had Iffue, andhe being dead" and 
R. alfo without Iffue, their 'Eftates in Lands 
could never come to two, where E. alone 
was furviving; ergo the Rent-Charge m'uft 
def~end to Defendant as Heir at Law, being 
the Son of G. the eldeft Son of the Tefta­
tOf, for this is an executory _Devife' to two 
on the Contingency of one dying'in the Life-' 
time of the other two, which Contingency 
muft arife within the Compafs of one Life" 
otherwi,fe it is' void; for it is p lain that' the 
Teftator intended this Benefit of Survivorfhip 
during, his Sons Lives only. Judgment for 
Defendant. I Mod. Ca~ ,in Law and Equit, 
347· 

DeviCe of a perfonal Efrate to A. for Life, 
and afterwards for her Children~ the yearly 
Int~reft and Pro,duce to be' for their Mainte­
nance, until the Sons' fhould be twenty-one, 
and the Daughters eighteen, at which refpec­
tive Ages their refpeB:ive Portions to be 
paid them, and for want of fuch I£fue, then 
to B. A. dies without Hfue, the Devife over 
to B.good? the Words [lor want of fuch If 
Jue] .being the fame as (for want of ruth 
Children]. 2 Will. Rep. 42 I. ' . 

,. A Con-
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A Confhucrion in 'favour of executory De­

vifes to [upport the Intent of the Teftator, 
will be made either in the Courts of Law 
or Equity, if it may be done confiftently 
with the Rules of L~w. Ca in Eq. temp. 
'Ialbot 4+ ' 

An executory Devife of an Eftate of In­
heritance to a' Grandfon unborn, when he 
fuall attain the Age of twenty-one Years, is 
good, and there is no Danger of a Perpe­
tuity. Ca. in Eq. temp. eralbot 228. 

Teftator devifed to A. and his Heirs, and 
if he die before twenty-one, then to B. and 
his Heirs ; A. died before twenty-one, but 
B. died before him, yet B.'s Heir may take 
under the executory Devife. Vide 2 Abr. Eq. 
~ 4 2. C. 2 I • cites Vin. Abr. Tit. Devift (L. 2.) 

Ca. 38. ' 
In the Cafe of King and Witbers (I I July 

1:735') a contingent Devife of a perfonal 
Eftate was -held to be not a Poffibility only, 
but an InrereO: vefted and tranfmHfable, per 
Lord 'falbot, and affirmed in 'DtJm' Pro,'. 
Ibid. 
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Of Terms for rears, and UJlccr.,. 

fain InterdJ. 

seD. 96. a. IF a Man devifes his Land to his Execu­
Cro.Eliz 3 J 5' tors for Payment of his Debts, and until 
I Ro.~br.829· they are paid the Rem.ainder over, there is 
COitt.llz. h. no Doubt but the Remainder is good; bUJ 
~3 .4· the Qgeftion was, What £ftate the Executors 

'had? For there being no particular Eftate ex­
preffed, if they ihould adjudge an Eftate for 
Life, then their Eftate might determine be­
fore they received fufficient to anfwer the 
End of the Devife; for on their Death it 
could not go to their Executors; therefore it 
was adjudged an- uncertain Intereft, which 
ihould -go from Executors to Executors for 
Payment of Debts. 

J Ro.Ahr.S3 (, If a Man poffeffed of a TenD; for Years 
devifes the Lands to another generally, the 
Devifee ihall have all the Term without any 
Limitation to determine upon his Death. 

3 Co. 20. h. A. devifes his Lands to his Executors till 
I Chanc'Cafis his Son ~omes of Age; the'Profits to be im­
J 13· ployed in the Performance of his Will; tho~ 

the Son dies before he be of Age,. yet the 
Intereft of the Executors continues till he 
might have been of Age, if he had lived; 
for finee the Intention of the Devifor governs 
in Wills, it might deftroy thar, if the Exe., 
~utors Intereft ceafed on the Death of the 
Sqn;, for i~ is reafonal?le to believe that the 

I Teftator 
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Teftator found on a Computation, that the 
Profits of the Land would in that Time an­
f wer his Debts, & c. fo that this is a good De­
vife of the Term until the Son .fhould be 
Twenty-one, though he died before. , 

For this Reafon it was adjudged between Cro.Eli%.25 2-. 
Smith and Have'ris, that if a Mill1 devifed 
Land to his Wife until his Son was of Age, 
to provide his Children with Neceifaries; 
that if the \Vife died before the Son was of 
Age, yet her Intereft did not determine by 
her Death, becaufe it was not Matter qf 
mere Confidence; but, according to the 
Judgment in D)'er, it ihall go to her Exe .. 
eutars, 

But if the Devife had been, that the La.nd z Leon. 22 t. 
DlOUld defcend to his Son, but that his Wife 
ihould take the Profits thereof until the full 
Age of his Son, for his Education, he(e is 
nothing devifed to the Wife but a mere 
Confidence that £he 1hall take the Profits for 
the E'd~lcation of her Son; and 'b.y the Will 
fhe is but in the Nature of a Gl)ardian o.r 
Bailiff for the Benefit of the Infant, . which 
deter~mines by her Death, and.heli Admini­
!l:ratOl; {hall not meddle. 

A. devifes. his Lands to B. and C. lind the 4 Co. iz.. 
Survivor of them, until 800 I. be raifed out 
of his Lands; it was adjudged, in Corbet's 
Cafe, that .B, and C. (houJd have tbe'Land 
no longer than they might have rece~ved- Ollt 
of it the Profits; and if a Stranger enters CrD.Eliz:Soo. 
after the Death of the Devifor, tbey may " 

'\ 
h,we their ACtion for the Mefne Profits, but 

F 4-. cannot 



Law of Devifes 
~annot hold the Lapd longer than the Surq 
q1ight have been levied; for if that were al­
Jowed? ~hey might make it an eternal Charge 
on the Heir$ Eftate; but if the Heir himfe1f 
enters and' difturb~ them, they rpay hold 
over, for the Heir {hall have no Benefit of 
his own Wrong, or they n1ay have their Ac­
tion againft,him, at their Election. 

;: Sid. 151' A Term was dev.ifed to B. and if he died 
within it, the Refidue to go to C. after he 
attained his Age of Twenty-one Y ~ars, \B. 
di.:d, and. then C. died before he came tQ 
that Age: By' this Devife B. had the whole 
Term in him; for if a Termor devifes his 
fIoure or his Term witho~t more Words? ' 
the Devifee has Jhe whole Term, and the 

nRo,.Ah, S3J. Refidue ()f it '.'!as to go to C. on a precedent 
, '" Contingency; which was when he came of 

.fige, which never happened; and confe­
quendy his Executors can never hav.e it; and 
the Executors of the bevifor have neither an 
Tntereft nor a Poffibility of one~ becauF~ 4e 
p.1ade a,total Difpofition of the Term; as if 
a Copyholder for Life, furrenders to the 
Ufe of B. for Life, wl1q is admitted, and 
dies in the Life of A. A. fhall have no Bene­
fi~ by furviving him? becaufe the wh~le In~ 
tereft was furrendered; therefore it was ad­
judged iIi the principal Cafe, that t~e Exe­
cutor~of B. fhauld have the Remainder of 
~he Term. . . " ,', 

l +~. ~~4' If' ~ "fen~ for IOOQ Years Qe devifed to 
26~. "A. the Remamder to B. and the Heirs of his 
}j,!~(~ v:~~r? Body, the whole Term is vefted in .d. and 

.......... • ~ • .• . ". I .. _ I, ,.,. J,. ~ \) • .'. , .• 

B. 
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f!l7d Revocations. , , 
B. has o!Jly a ,Poffibility, and no Intereft 
vefrs in him u,1til the Death of A. becaufe by 
the frria Rules of the Common Law an 
Efrate of. Freehold is greater than any Term 
for Years. ' 

73 

A Copyholder devifed his Lands to A. and I B~/jI. 42 • 

B. his two Sons, and to the Heirs of their ~lr;.v' 
two Bodies begotten, and wills that each of Cr:.:f.v~.2'9. 
them ihall enter at tqeir feveral Ages oUe/vert. 18),. 

Twenty-one Years; and that his Executors The ~eafon 
fhould take the Profits until they came to of trchlS

h
, bEe-

. cau e ten. 
theIr feveral Ages of Twenty-one Years; thetry of one . 
Executors may take the, Profits until they Jdintenant is 
are both of full Age? for the Will is no the Entry of 
more, than chat his Execut()rs ihall take the both. 
:profits of the Land until they accomplifh 
their feveral Ages of Twenty-one Yea.rs, and 
then they ihan have the Land jointly. 

OJ 



74 

Of Devifes ~11 IJlzjJlic2ticn. 

Ylltlgb. ~6[. T HE Law in conveying Eftates did not 
regularly fuffer any to pafs by Implica. 

tion, bec~ufe it is a Manner of transferring 
no \Vay agreeable to the Plainnefs and So­
lemnity of the Law; as if A. furrender to 
the Ufe of D. and B. and the longeft Liver, 
and for Want of Brue to B. the Remainder 
over to C. this being a Conveyance by Law, 
was but an Eftate for Life to B. and no 
Eftate-Tail by Implication; but as there has 
been great Favour and Latitude allowed in 
the Difpofition of Eftates by Will) and in 
ConftruB:ion of them, the Judges to fupport 
the In~ent of the Devifor, where it is very 
apparent, have admitted Eftates. by Implica­
tion, though to the Difinheritance of th~ 
Heir at Law. 

: Leou. %60. As if A. deviCes his Land to his Heir after 
JRo~Ahr·g4r· the Death of his Wife, this is a good Devife 
J3H·7· 17· h. to the Wife for her Life by Implication; for 

by the exprefs Words of the Will, the Heir 
is not to have it during her Life; and if the 

C J. Wife has it not, none elfe can; for the Exe­
ie;.ina;/;~. cutors cannot meddle with it; but they 
Boutell v. Mo- doubted in Horton's Cafe in Cro. Jac. if the 
hun & 'lZlden. Devife had been to a Stranger after the Death 
Bro: Dev. SZ. of the Wife, whether .!he fhould take any 
;r St'h' S 36, 5 Eftate; for that is but a Demonftration when , aug. Z • f 
2 Lev. '1.07, the Eftate 0 a Stranger fhall commence" and 
Smartie v. it fhall go tQ the Heir in the mean time~ 
Scb()/ar. whQ 



.. and RevocatL1ls. 
who ought not to be difinherited without 
the apparent Intent of the Devifor; and the 
Authority of Brook is directly againft that 
Opinion; for, he [JYs, if a Man wills that I 
iliall have his Land after the Death of his 
Wife, that ilie hath an Eftate for Life by 
Implication; .yet the later Authorities have 
fettled that- Point, and with great Rea~on 
have preferved the Right of the Heir, uniefs 
the Implication neceffarily e~:cludes him, as 
it does in. the principal Cafe. 
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But if a Man devifes 2.11 his Pafture Lands Vaugh. Z62. 
in D. to his youngeft 8<;)0; ,and alfo wills ero. Car·36S• 

that all Bargains, Grants, &c. which he had 
from C. fhould be to his youngeft Son and 
the Heirs of his Bod y; here it was refol ved~ 
that tke youngeft Son iliQuid not have an 
Efl:ate-Tail in the Pafture of D. by Implica-
tion; for the Words of a Will to difinherit 
the Heir at Law, muft be very- plain, and 
have a clear and apparent Intent; and this at 
moft could have been but a pomble Implica-
tion, that the Devifor might have intended 
his Son an Intail in the Pafl:ure; which is not 
fufficient to deftroy the plain Title of Defcent 
to the Heir at Law. 

A. leafes upon Condi,tion that the LeiTee Cro. 7at. 75-
fhall not alien to any beficles his Children: Vaugh. z66. 
The Leffee devifes the Term to H. his Son, lRo.Ahr.8H· 
after the Death of his Wife; it was adjudged 
that the Devife was no Breach of the Condi-
tion, for the Wife took no Effate by Impli-
cation, for there can be here but a pollible 
lITlplicatiQn at man:, ~nd fInce the Intent of 

. the 
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the Devifor is the beft Rule to cqnftrue WiUs 
by, it would be abfurd to fay, that the De­
vifal' intended to conv~y fueh an Eftate 
which muft forfeit his own; therefore the 
Executors fhall have it while the Wife lives. 

Re;.inEq.I37. A Man makes a Perfon Executor of all 
Piggot v. his Goods, Lands and Ch:rtc~S, and leaves 
P,/Zriee. no Lands~ but Lands of i!i i~c(it3.nce; thefe 

Words will not pafs the Lands to· the Exe­
cutor, becaufe the Heir fuall not be difin­
herited without a neceffary Implication ill 
them, for' they do riot fignify a Difpofition 
of thofe Lands to the Executor. 

Cr~. Jat. 75. !i(g£re, If it had been devifed to the Ex-
1'4l.ugh. 361 . ecutors after the Death of the Wife, ihotlld 

the have an Eftate for Life, or ihould the 
Executors have it during her Life, to per­
form his Will, and after her Death as Le .. 
gatees? ' 

MIMI" 11.24_ A. feifed of a Manor, Part in Demefnes, 
Y411gb. z.6j: and Part in Services, devHed all the De­

mefnes to his Wife, exprefsly for Life, and 
all the Services for fifteen Years, and then 
devifed the w hole Manor to a Stranger afte~ 
her Death; it was refolved, That the Iaft 
Devife Ihould not take effeCt till after her 
Death; and yet the fuould not have the~ 
Services for her <Life by I 111plication, but 
that the Heir thduld injoy the Services after·· 
the fifteen Years, while iheftill lived; for 
there appears no neceffary Implication, that 
fhe fuould have the whole for her Life, 
with an Exclufion of the Heir, and a poffi-· 
'ole Implication ~s no~ fufficien~ tQ exclude 

. . hlm~ 



him; for llothing but the appaccnt Intent of 
the Devifor can do that; but if the Devifor 
had raid, That after the Death cf his Wife 
and the Stranger, the Heir £hould have the 
Manor; there the Wife by neceffary Implica­
tion f11,ill have the whole Manor for her Life ; 
for the Devifor's Intent is plain, That the 
Heir is not to have the Manor whi:lethe 
-Stranger and th~ Wife live, and the Strang~ 
cannot take any Thing while {he lives. ' 

From this it appears that the Rule, 'Viz. Cro. E'~. ,,-
Where a Devifee ta:~es any Thing by an ex- ' 
prefs Devift'~ he {hall not have any ,other 
Thing devifed by the -fame Will by an Im­
plication, is deftroyed-by the Diftincrion of a 
neceffary and a poffible Implication; for the 
former Cafe proyes that a neceffary Implica-
tion will give an Eftate, though the Devifee 
rook by an exprefs Devife before, and a pof-
fib Ie Implication is fufficient in no Cafe t-O con:' 

.. vey an Efbte in Difinherifon of the Heir, for 
that is the principal Point between Gardiner 
and Sheldon in .vaughan, where the Words of 
the Will appear to be, That in cafe my Son 
G. and M. and K. my Daughters, die without 
Iifue of their Bodies, then my Lands to remailil 
to my Neph~w W. It was juc1ged, tnat the 
Devife to G. being Son and r1: ir, was v.oid, 
and that the Datlghters took no Eftate by 
that pomble Implication; but their dying 
without Iffue is only a Defignation of the 
Time when the Nephew is to take. 

A~ devifed td his Wife boo t. to be paid· 
to J.S. for the Payment of the Lands he 

purchafed 



70 T ,/7"7,"' 0" {' r: v-·~· ;(,s o ~"v,~ :; ~~~:;"-

pl1.fchafed of him, and are already fettled on 
her for her Jointure; the Lands were not 
fettled On her; and adjudged they did not 
pafs 'by the Will by Implication; for there 
appears no Intent that fhe fhould have them 
by the Will, and conf~quent!y they cannot 
pafs from the Heir at Law by Implication; 
fo that the Devifor was only miftaken as to 
the Settlement of them ir-, his Life-time. 

ICh. Ca.196. A. clevifed all his Eftate Real and Perfonal, 
197· for Pay ment of Debts and Legacies, and de-
North. v. vifed 100 t. t6 his Heir at Law. This w,~s 
G·ompton. 

decreed a good Devife ill Fee, but no implied 
Truft arofe to the Heir it Law for the Sllf~ 
plus; for, by that ConftruCl:ion the Dcvifec 
would have no Ben'efit by the Devife; be fides 
the Legacy of 100 t. to the Heir at Law, is 
in this Cafe an Exclufion of 'the Heir from 
any further Beoefit. 

A. has Sons, B. and C. and devifts Part­
of his Lands to B. in Tail, and the other 
Part to C. in Tail, and if any of his Sons 
died without I fflle , that the whole Land 
:lhould remain to a Stranger in Fee; C. died, 
yet the Stranger could not enter into his Parr, 
for the other Brother took it by Implication, 
the Words of the \\Till being, ".thattbe ~'hc!e 
Land /hc!d,i remain to a Stranger, which he 
cannot have while either of the Sons or any 
Iffue of their Body be living. 

Another Rule, relating to Devifes by 1m.., 
plication is [his, That where the Devifee 
takes a particular Eftate of Inheritance by 
exprefs Words in the \ \ ill, fuch Eftate !ball 
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and Revocatiol1s~ 
not be inlarged by Implication; for fince 
Devifes by Implication are allowed in favour 
to Wills,' that is where the Intention of the 
Tefl:ator may be prefumed, the J lldges will 
fupport it, though it be not expreffed in 

79 

plain Words, yet there is no Room for fuch Dyer 17, lZ. ! 

Conftrut1:ion where the Devifee hath an Eftate Bmd.pl. I If· 

given him by expre[s Words ip the Will; Mt 11 3'6 
for t~at would be to over-rule th~ plain ~ ~:;/~3~' 
Meamng of the Tefl:ator agaihft his own 
Words. And therefore if A. devifes to B. 
for Life., the Remainder to C. and the Heirs 
Male of his Bociy; and if it ihall happen 
that C. ihall die without Heirs of his Body, 
then the Remainder to D. This is but an 
Efl:ate in Tail Male to C. becaufe that Efl:ate 
being given to him. by· exprefs Words, 
ought not to be over-ruled by Implication, 
that the Tdl:ator intended him a greater 
Eftate by the Words, If be chance to die 
without Heirs of hz's Body. 

A Devife to A. and his Heirs Male, and if I Eu!J1.63. 
he dies without Heirs of his Body, then to Dyer il1 Mar. 

remain to B. in Fee. This too is but an 17 1
• ll. 

Eftate in Tail Male to A. for the Law fup-
plies the Words -of his Body; and fince the 
Devifor only gave it by exprefs Words to 
him and his Heirs Male, it would be againft , 
his plain Wonds to let in his Iffue Female by 
Implication, on the other Words, viz. If he 
dies without Heir of his Body. 

A. having Iffue a Son and two OaughtersBendl. 212.to 

by feveral Venters" the Son died leaving two Cia/che'sCare. 
Daughters, and then (1. devifes one of his ~)'er t 3°6 b. 

Meffuages aug. Z 7· 



&0 Law of Devifes 
Meffuages to B. his own Daughter; and her 
Heirs for ever, and his other Meifuage to C. 
his Daughter, and her Heirs for ever; and if 
B. died witham Iifue, 'living C. then C. !hould 
have B.'s Part to her and her Heirs; and if 
C. die before the Age of fixteen Years, then 
B. !hould have her Part ia Fee; and if both 
his faid Daughters fhould die without Ifflle of 
their Bodies, ,theA his Grand-daughters fhould 
have the Meffuages. C. died without Iifue', 
having paffed her Age of fixteen Years. 
The Grand'-daughters had Judgment for her 
Part; and the Words of the Will, viz. If 
his two Daughters di~d without Iffue of their 
Bodies, did not create crofs Remainders of 
each other's Part by Implication, but only 
denoted the Time' when the Heirs at Law 
fhould have the Meifuages. For, fays the 
Book, No fuch Implication will ferve when 
there is an exprefs Gift and Limitation made 
to the Devifee~ by the Teftator himfelf . 
. A. had three Sons, B. C. and D. and de­

vires Lands to C. and D. and if C. dies 
without Heirs, D. fhall have his Part, and 
if D. dies without Heirs, B. !hall hq,ve it. 
The ~eft:i)fi was, What Eftate D. had in 
this Moiety? For it was agreed that C. had 
an Eftate-Tail by Implication by Force of 
the Words fubfequent to the Devife, i. e. 
and if C. die without, &c. Nudigate argued, 
That if. the Teftator had gone no farther, 
but only faid, I devife thefe Lands to C. and 
D. neither of them had had but an Eftate for 
Ljfe; and then, when the TeRator by fubfe-

quent 
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~uent Words inlarges the Eftate of ohe of 
them, and retains it to the Part of one of 
them, (by faying B. 1hall have it) the Word 
it 1hall relate only to t.'s Part, that wai 
before devifed to D. if C. dies without Heirs. 
And the Court inclined tb this Opinion, 
That D. had but an Eftate for Life in his 
Moieties, becaufe Implications that carry 
Eftates ought to be plain and £trang, and 
fo gave Judgment Nifi. I Freem. Rep. 85' 
, Where an Eftate is created by Implication, 
it muft be a neceffary Implication, as a Dev}fe 
to the Heir after the' Death of the Wife, the 
Wife takes an Eftate for Life by Implication, 
becaufe it. is pl.ain his Intent was, that the 
Heir ihould not have it till after her Death. 
Per Ld. Keeper. 2 Freem. '270. 

An Implication in a De.vife to difinherit an 
Heir, muft even at Law be a neceIfary Im'-
plication. Pree' in Chan' 484. .' 

Where an Intail is granted by Implication, 
it is ever in Favour of an Heir at Law, to 
wham no Eftate being ·given by the \yill, fo 
as to enable him to take by Purthafe ; . and 
there being a Neceffity, if he takes at ali, of 
his taking by Defcent; .therefore tofupport 
the Intention of the Teftator, that the Heir 
1hould take, the Law Creates by Impl~cation 
an Eftace'-Tail in the Ancefror; to veft it in 
the Hfue by Defcent.---'-""But where there is 
a Provifion how it ihall go to the IIfw:;', this 
Reafon intirely' ceafes. Lttc as's Rep. 403. 

DeviCe of Land to the Teftator's fecona 
Son for his Life, he .or his Heirs paying a 

G Rent 

8t 



Law of Dev!fes 
Rent thereout to the eldeft Son for his Life, 
and after the Death of the fecond. Son and his 
Wife, Remainder to the firft, &c. Son of the 
fecond Son. The Wife of the fecond Son 
had an Eftate for Life by Implication, by the 
Opinion of Ld. C. Parker. '1. 17 I 8. Willis 
and Lucas, I Will. Rep. 472. But this 
Point was referred to the Judges of B. R. 
Ibid. 476. 

A Devife that if William the e1deft Son of 
the Teftator fhbuld .. bappen to die without 
Iffue, that then and not otherwife, after 
William's Death, he devifed it over to his 
Son Richard and his Heirs; held that William 
took an Eftate-Tai. by Implication. : ComynlJ 
Rep. 372. 

Devife of a perfonal. Eftate tQ a Dal;lghter 
by a iecond Wife, and if fhe died before 
Twe~ty-one, or Marriage, and his Daughter 
by his firft Wife fuould have one. or more 
Soris, th~n the Teftator bequeath~dhis per­
fonal Eftare to fuch Sot'las fhould firft attain 
the Age of Twenty .. one.;·but if no fuch Son, 
then .to J. S.----TheDaughtet by his fecond 
Wife died under Twenty-one. and t1nmar~ 
ried. • The Daughter by the firft Wife 
had a Son, during whofe Infancy ·a: Bill is 
brought to have the Produce of the petfonal 
Efblte placed out and improved< for his 
Benefit. The Court declared, That all the 
Intereft, Income and Profits that had arifen,. 
or fhould arife (rom the faid Eftate, from 
the Death of the Teftator'sDallghter by his 
fecond Wife., ought from Time to Time to 

be 
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be accumulated, added to, and go along 
with the Surplus ~ a~d that in cafe the Plain­
tiff died before Twenty-one; the Intereft; 
Income and Surplus, mull: go and belong to 
fuch Perfon and Perfons, as fhould be intitled 
thereto, according to the Contingencies men­
tioned in the Teftator's Will. 3 Will. Rep. 
306. by Way of Note. 

What Circumflances are necejJary 
by 32 Hen. 8. and 2(J 'Car~ 2:) 

{a) &c. : (a) Although 
\ . the Judges arc: 

favourable ill 

I N the Circumftances of a Will, the firft their Con-
. that occurs is W Fiting, and this the Sta- fir~aions of, 

tute makes abfolutely neceffary to be done WIlls, that If 
. h L't: f h T ft h b I poffible, the 
In te lle 0 tee ator, t e ettet pre- Intention of 
fume, to prevent all Frauds and DifpLltes the Tefiator 
which this Manner of Con\"eyanc:e will be may prevail; 
liable to; but here it wiil be neceffary to yet where the: 

d 'ft' 'fh b h F d h Te£lator 1 mgUl etween t e rau stat concern makes the 
Lands in Military Tenure, and thofe of fame Difpofi-

• Burgage-Tenure and Gavel-kind; the former tion of his 
SOft for the Reafons before noted were not Efiate as the 

, 'Law would 
have done, had he been filent, or where his Difpofition is made in fuch 
gerleral Terms that his Intention is altogether doubtful end uncertain. 
and cannot be colleCted from the Words of the Will; or where the Tef­
tator is eftablilhing a Settlement againfi the Rearon and Policy of the 
Law; in thefe Cafes the Judges have thought fit to rejeCt the Will. 
z New Abr. of the Law 79· -
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Law ? Devifes 
devifeable until the Statute 32 Hen. 8J and, 
therefore the Circumftances which it appoints­
in this new Difpofition of Land muf\: be ob­
ferved; but thefe are not requifite in devifing 
the latter; for, the People of Kent, where the 
Cuftom of Gavel-kind mof\: prevails, happily 
fecured ,their Land from any lnnovatioI?- of 
the Conqueror; fo that after the Conqueft 
they ftill eontinued Free, and not fubject 
to the Feudal Duties, the Prefervation of 
which hlndere~ the Difpofition of other 
Lands; therefore that People frill continued 
their old Power and Cuftom to difpofe, 
of th~ir Lanq~ according to the natural No­
tion bf Property by Will, or Alienation; fo 

,; that Lands of this Tenure are not fubject to 
,the Circumftances required by that Stfltute, 
l?ecaufe they Were devifeable before. 

CII.litt, I II. For the fame Reafons, Lands of Burgage­
Tenure might after that Statute have been 
devifeable by Will Nuncupative; for who­
~ver had the Seigniory of thefe Lands, the 
Fee-fimple, feems generally to have been in 
the Corporation, which rather intended the 
Improvement of Trade than the Military 
Services; and as an Encouragement to that~ 
the Inhabitants or Tenants of thof€ Boroughs 
were allowed to difpofe of thofe Lands by 
WilJ, for Provifions for' younger Sons; the 
,dddl: being ge,nerally [ettled in his Father's 
Trade in his Life-time, and cOtlfequently 
provided for. 

Cl'fJ.l!:tiZ.lOO. A. declaJes to B. his Will was, That C. 
1'hould have his Lands; B. recited the Words, 

, a~ 



and Revocations. 
and alked A. if that was his Will, who an· 

r fwered it was; B. wrote down the Words 
without the A ppointment anti Confent of A. 
in his Life; and this was adjudged a void 
Devife within the Statute, becaufe it was 
done without the Confeot or Command of 
the Devifor, but of the Party's own Head; 
but if B. had wrote the Will, and after­
wards he had read it to A. who had agreed, 
this fubfequent Affent had made it as valid 
as if it had been firl1 wrote by his A ppoint­
ment. 

If a Man expreffes in a Letter, that hisMor pI. 3 i:4·, 
Land after his Death fhall go after fuch a 
Manner; thi$ has been adjudged a good 
Devife. 

But, befides this Circumftance of Writing, 
which is called the Inception of the Wil1, 
there are others to be confidercd, viz. the 
Progreffion or Publication of it, . and. Con­
fummation by the. Death of the Teftator; 
and we muft carefully confider his Ability 
and Intent at every one of thefe Times. 

For if A. be feifed of ten Acres in Fee, 3 Co. 31. •. 1 
and devifes all his Land~ to B. and then Pl. Com. 344-
purchafes Black-acre; this fhall not pafs by b. 
the Will, according to the Judgment in Breit 
and Rigdon's Cafe, for the Statute only im-
powers Perfons having Lands to devife: But 
A. had not Black-acre at the making his WilJ, 
and therefore not within the Statute; befides, 
fince the Intent· of the Devifor is the heft 
Rule in Wills, it will be very reafonable to 
.;ogclude, that he never defigned to convey 
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86 Law of Devifes 
Black-acre, fince he had it not in his Power 
when he fettled the Difpofition of his other 
Poffeffions. But if A. by his Will had' de-

Pl. Cam. H4. vifed the Manor of Dale or Black-acre par~ 
fl. ticularly fpecified, and afterwards purchafed 

it; this Devife, they fay, may carry the 
pU'fchafed Land, though the Devifor had it 
not at the Time he made his Will, for there 

Yenlr. 241. appears to be his Intent to purchafe it for 
that End; fo if in the former Cafe he had 
publifhed the '\Till after the Purchafe, that 
would carry the Land, for that a Publication 
of a Will amounts in Law to a Making, and 
fo is in the Nature of a new Will. . 

3 Cr;. 31. h. If a Man orders another to write his ~lilJ, 
and to give Black-acre to 1- S. and his Heirs; 
and White-acre to ]. N. and his Heirs; the 
Writer fets down the Devife to 1. S. but be-: 
fore. the Devife to 1. N. is written the De­
vitor dies. Thefe beiI?g feveral and diftinCl: 
Devifes, 1- S. may claim his, becaufe it was 
fully expreffed and written according to the 
Intent,. of the Devifor; but if the Writer had 

Moor pt. fet down a Devife in Fee, where the Devifor 
only intended an Eftate for Life; or if he had 
made an :gftate upon Condition, where the 
Devifor mentioned an abfolute Eftate; thefe 
are void Devifes, becaufe they are no Way 
correfpondent to the Intent of the Devifor ; 
but it~ in this Jaft Cafe, the Devifor upon 
reading the Will had difallowed of the Con-

Cro.Eliz.loo·dition as no, Part of his Will, but that it 
2.Rol . ..1b.6l 7· fhould ftand good for the reft; thi~ had 

made the Eftate abfolute, according to the 
firft 



and Revocations. 

"firft Intent of the" DeV'iior, though there had 
been no Alteration in the Will during his 
Life. 

A. agrees with B. for the Purchafe of I Chan. Caf. 

Copyhold Lands, which were furrendered 39· 
out of Court to the Ufe of A. but before 
Admittance A dies feifed of other Copyhold 
Land, having made his Will fubfcquent to 
the ContraCt, and thereby devifed all his 
Copyhold Land to '].S. And it was ruled 
in Chancery, that the Copyhold agreed for, 
paffed by the Will; for after Agreement th(l 
Purchafer might in Equity recover the 
Land, and oblige B. to execute a Convey­
ance; and until [uch Conveyance executed, 

. the Vendor frood [eired in Trufi: for the Pur­
chafer as he fuould appoint; and 'therefore 
if after Articles agreed on for a Pmchafe, 
the Purchafer devifes the Lands, and dies 
before. Conveyance executed, yet the Land 
paffeth in Equity; for though according to 

"ftria: Notions of Law, the Devifor hath not 
Lands within the Statute until a Conveyance 
be executed, and he thereby becomes ftifed 
of !them; yet after the Articles of Purchafe, 
the Purchafer is only confidered as.Mafter of 
the Land, and therefore in Equity will be 
allowed to difpofe of it. 

What amounts to a new Publication, and Pollexf. 548. 
the Effects thereof. A new Publication of a I renfro 34 1 • 

Will is in EffeCt making it a new Will; fo PI. Com. 344· 

that, after ~uch Puhlicat.ion,. it has the For~e ~oor 404-. 

and OperatIon of a WIll Juft made at the IRo.Abr.617' 
Time of fuch P\lblication. Therefore if a Cro.Eliz·t93. 
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Man devifeth all his Lands, and afterwards 
purchafes other Lands, and then new pub­
lifhes his Will; this new Publication has 
made it a n~w Will, and confequently by 
the Devife of all his Lands the' new pur­
chafed Lands fhall pafs; for there is no 
Neceffity to make any Alteration in this Cafe 
in the Will, becaufe the Words are fufficient 
upon the new Publication, to c",rry all the 
Lands he is fdeed of at the Time of the 
Publication. 

But this muft be underftood with this L~­
mitation, that the Words of the Will at the. 
Time of the new Publication be proper to 

cOhvey, and fufficiently denote thePerfon of 
the Devifee; for if there be any Change be­
~ween the Time of the firft making of the 
Will and the new Publication; in fuch Cafe, 
the Publication will not alter the original In­
tention of the Devifor, nor the Import of 
the Words of the Will, fo as to make the 
Per[ons named in the Will to take ,in a dif-

p/. Ca.~. 345~ ferent Manner than was intended by the ori-
(l. ginal Words of the Will; and therefore if a 
~:;~:n~' Man devife~ l~and to l- S. and his !Ieirs, 
n i"(nlr. HI. and J. S. dIes In the LIfe of the Devlfor, a 
, . new Publication will not make the Heir of 

']. s. take by the Will; for ~ough the- De­
vife was to J. S. and his Heirs, and from 
thence it appears to be the Intention of the 
DevifQr, that his Heirs fhould have the 
Land~ yet becaufe they were named in the 
Will to take by Defcent and Limitation of 
~frate, and not as a Defignation of the Per~ 
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{on that fhould take immediately, the Devife 
:was void, and the new Publication could not 
make it good; for the Pl1blic~tion makes no 
Alteration in the Will, and has no other Ef­
feCt: than this, That if the Words be proper 
to convey and "defcribe the Perfon to take, it 
makes that Will, though of never [0 long a 
Date, to be as perfeCtly new as if but then 
made. " 

Nor would it be any Alteratiori in the PI. Com. HS' 
Cafe, if the Teftator at the Time of the new Britts v. 
publication had taken Notice of the Death Rigdon. 
of ]; S. and thereupon had faid that the Cro.Eli:;;.4-2Z • 

Heir of]. S. ihould be his Heir, and have Moor ~H' 
all the Lands which ]. S. fhould have had, if 
he had furvived the Devifor; for fuch Words 
being never put into Writing (which the Law 
only takes Notice of) are of no EffeCt. 

J. S. made his Will in Writing, and dt> 
vifed Lands to his Son 'j. S. and his Heirs. 
The Son died afterwards in the Life of" the 
Tt!ftator, after whofe Death ]. S. made a 
Codicil, by which he gave Part of the Lands 
devifed as aforefaid, to a Stranger, and after- I ren/r. H t. 
wards declared by Parol, that: his Grandfon 8md,v. 
J. S. ihould have the Land which his Son ~e;/.'~. 6 
]. S. fhould have had; 'yet neither the Pub- 2 J~t; :15: 
licatioFl nor the Paral Declaration wo~t1d RaJm. 408. 
ca,rry the Land to the Grandfon; for it is I Mod. 267. 
plain the Grandfon was not to take originally 2 ~ot· : 13· 
by. the Will; and it is as plain that the new ~ L:";. 2~·. 
Publication makes no Alteration in it; and 
then the Parol Declaration being no Part of 
~e Will, (annot ch~n~e the Pevife, from 

1. s~ 
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J. S. the Son to ']. S. the Grandfon; for no 
Parol Declaration can carry Lands to one 
Perfon, when the Words of the Will plainly 
intend them to another; but when the De­
vifor has two Sons named ']Ohl1, a Parol 
Averment will be allowed to prov~ which of 
them he meant; for fuch Averment is con­
£ftent with the Will, and whether the Elder 
or the Younger takes, it is frill 'John the Son 
that takes, according to the Letter of the 
Will. 

Moor 4%9. If a Man devifes certain Land, and after-
1 RIJ.Abr.61S. wards aliens it to a Stranger, and re-purchafes 
Poph. 10,. it, and then fhews his Intention that the faid 

Will fhall frand as his Iail: Will; this is a new 
Publication, and the Land fhall pafs as if it 
. had never been aliened by the Devifor; for 
the fPublication made it a new Will, and the 
Words of themfelves were fufficient to carry 
the Land without any Addition. . 

If a Man devifes the Manor of D. to ']. S. 
and then m"lokes a Feoffment to a Stranger, 
but no Livery is made, and afterwards the 
Teftator makes forne other Alteration in his 
Will with his own H:~.nd, as changing his 
Executors, and makes other Alterations in 
the Legades given of his perfon~l Efrate; 
yet this feerns to be no new Publication to 
pafs the Manor of D. f.of though the Feoffee 
by Orniffion of Livery, was only Tenant at 
Will, fa that the Devifor had ftill Powet to 
convey; yet the Feoffment without Livery 
was a Revocation of the Wil~; and the 
making of a new Executor, and the giving 

Legacies 



and Revocations. 
Legacies out of the perronal EllatC", having 
no Relation to the Land, was no new Pub~ 
licatiop to pafs the Land, which was re" 
voked by the Feoffment. Qyd!re. 

But if ~ Man devifes all his Lands in D. MI.,. 404· 
;md afterwards purchafes more Lands in D. C,rD.Eliz·491· 
and J. S. ddires to purchafe from him the tfDitb;.61S. 
Lands which he bought lall; but th.e Devifar pe;r;;()tt~' 
refllfes~ and fays, it {hall go to the Execu-
lors, who were likewife the Devifees; and 
afterwards he annexes a Codicil to his Will, 
by which he makes a further Pifpofition of 
his perranal Ellate, and then dies; this is a 
fufficicnt Re-pubJjcation of his Will to pafs 
the new pUl'chafed Lands, for the original 
Words of the Will were fufficient to carry 
the ne~ purchafed Land; the Annexing the 
Codicil fufficiently declared the Tellator's 
l.ntention that it {hould ftand in jts full 
Extent. 

The Statute 32 Hen. 8. which firft intra .. 
duce9, this Difpofition of Land by Will, did 
not tie a Man down to the Ceremonies of the 
Civil Law, which in Civil Teftaments re· 
quire~ "feven Witnelfes; but on that Statute, 
if it was written by t~e Devifor himfdf, or 
by any other by his Dire&ion, it wa,S agreed 
a good Will wi~hin the ACt. The Legina­
tors in this might pr{)babJy have followed 
the Refonm!'tion mad€ in the ancient Civil 
Law by the Autbenti6k.s, by which a Father's 
r eftament ~moogfl: his Children was allowed 
t{) be good, if it was written either by his 
~wn Hand, ur by any ~ber by his DireCtion 

4 or 
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Law of Devtfes 
or Command; but this Liberty was found 
inconvenient on this Account, that it fre­
<J.uently encouraged forged Wills, and Sub­
ornation bf Witneffes to prove them; which 
Mifchiefs to prevent, the Statute of Frauds 
and Perjuries has declared, that all Devifes 
of Lands and Tenements fuall be in Writing, 
and figned by the Party devifing, or fome 
other in his Prefence, and by his Direction, 
and fubfcribed in his Prefence by three or 
four Witneffes, or elre fhall be void. 

And that no fuch Devife in W dting fhaI1 
be revocable, otherwife than by Writing, or 
by Burning, Tearing or Cancelling the fame 
by the Teftator, or in his Prefence, or by his 
Confent. 
. Upon this Statute it has been ruled in 
Equity, that a Will of Lands attefted by 
three \Vitneffes, who fubfcribed their Names 
at the Requeft of the Teftator, though at fe­
veral Times, is a good Will, though the 
Witneffes were never once prefent together. 

J. S. made his Will, and wrote it with his 
own Hand, and begun it thus; I J. S. make 
this my taft Will and 'I'e}lament; but did not 
fubfcribe his Name; .yet this was adjudged 
a good Will, and fufficient Signing by the 
Td1:ator withip the Statute to pafs Lands, it 
being fubfcribed by three Witnefi'es in the 
Prefence of the Teftator; for his Name be­
ing written in the Will, it muft be a fuffi· 
cient Signing within the Statute, finee the 
Statute has not appropriated any particular' 
Place in the Will; either Top, Bottom or 

Margin~ 



and Revocations. 
Margin, for that Purpofe; and therefore ne­
ceffarily the Teftator is at Liberty to put it 
where he pleafes. 

If the Devifor only put his Seal to the 3 L'T}. [. 
Will without figning it, this feems to be a I s~w. 69-
fufficienr Signing it within the Statute; be-
caufe Signing is no more than a Mark to di-
ftinguifh a Man's Act, and Sealing is a fuf-
ficient Mark to know it to be his Will. 

If a Man makes his Will, and figns it as ISho'W.89"90_~ 
the Statute directs, but the three Witneffes :dl~slU v. 
[ubfcribe their Names to it in a Room ad- t,;tb:79.81. 
Joining to that where _the Teftator lay, but -3 Moi. :60. 
out of his Sight, fo as he could not fee them S. C. 
fubfcribe their Names; this is no good Will 
within the Statute to pafs Lands, becaufe the 
Witneffes did not fubfcribe their Names in 
the Teftator's Prefence, as the Statute·' ex-
preay directs. 

A. makes his Will, and two Witneffes fub­
fcribe their Names to it in his Prefence ;af-
terwards he makes a Codicil, and .by that ISho'W,6~,S!. 
confirms the Will in what is not altered, and Let v, LIb/'. 

k D 'f fi' d· tr • {" p' Carth.3). ma es a 1 po ltIon ILlerent In lome .. artl-
culars from the Will, and one of the Wit-
neffes to the Will fubfcribes the Codicil with 
a third Perfon; yet this is no good Will 
within the Statute, becaufe not fubfcribed by 
three Witneffes, for the third WitneiS that 
fubfcribed the Codici! is no Witnefs to the 
Will, nor can he prove it; and the three 
Witneffes muft, fo fubfcribe, to be able to 
prove the Whole, which the third cattnot do 
in this Cafe, becaufe he is not Witnefs to the 
Will. 

Money 

f 



94 La1D' of Devifes 
Money covenanted to be laid out in Land 

1hall defcend as Land; but he that is inti ... 
tIed to the Fee when purchafed, may difpofe 
of this Money by a Will, though nOt attefted 
by three W itneffes. 2 Will. R~p. I 7 I. 

Trull: of Lands limited to A. and his 
Heirs and Affigfls, or to fuch as he or they 
fuall appoint; CejlUt que 'i'rufl devifes thefe 
Lands, by a Will attefted by two Witnefi'es, 
the Will is void, and will nOt operate as an 
Appointment. Ibid. 258. 

A Will made beyond Sea of Lands in 
England, muil: be attefted by three Witneffes. 
Ibid. 293. ' 

A younger Brothet beyond Sea having con­
traCted to buy a real Eftate of his Elder 
Brother, makes his Will, charging the Eftate 
with great Legacies; but the Will was at­
tefted by only two Witneffes; he dies with .. 
out Hfue, and makes his' elder Brother, who 
is his Heir, Executor. The Heir may re­
tain out of the Atfets the Put-chafe-Money, 
though intitled to take the Land again as 
Heir. Ibid. 29. 

Lands purchafed after a Will were decreed 
to pafs purfuant to the Will. ride Gilb. Rep. 
in Eq. I I. Lueas'ls Rep. 96. . 

Copyhold furrendered to the Ufe of a Will 
thaH pafs by a Will attefred by one- Qrtwo 
Witneffes only, it palling by the Surrender. 
2 Wi:ll. Rep. 258.---But a Truft or Equity of 
Redemption of Copyhold cannot pafs by 
fuc~ Will. Ibid. 

A WiH 



and Revocations. 
A Will or Writing revoking a formerWill 

tnuft be fubfcribed by three vVitneffes, but 
this need not be in the Prefence of the Tefta-: 
tor.· I Will. 3~3' But in a Will devifmg 
Land the three Witneffes muft 'flilbfcribe in . 
tho Prefence· of the T eftator. Ibid. 

Teftatrix figned and publHhed her Will 
before two Witneffes, and next Day predu .. 
eed the Will to a third Witnefs, and declared 
it to be her Will, but did· not fay het N arne 
at the Bottom was of her own Hand-writing, 
nor figned it over again; but the Caufe wall 
ordered to ftand over. yitle . BarnardiftDn' s 
Rep. in Chan. 455. . 

A Witnefs to prove a Will of Lands ought 
to prove that .the Will was executed in his 
Prefence, and alfo in the Prefence of the 
other two Witneffes, and that they all fub~ 
fcribed in the Prefence of the Tefratop. 
I Will. 741: 

Money agreed to be laid: out and fetded 
as Land may,.' if the Teftator defcribes it as 
perfenal Eftate, . pafs by a Will not attdred 
by three Witneffes. 3 Will. 22 I ~ 

When a TeH:ator owns his Hand before the 
three Witneffes, who fllbfcribe in his Prefence, 
the Will is good, though all: of. th ".n did not 
fee Teftator fign the WilL Ibid. 254. 

Republication of a Will of Lands muft be 
before three Witneffes. M S. Notes. 

Teftator fays, My Will in the Hands of 
A. !hall frand; this amoun~s tp a good Re­
publication. 2 Show. 48. 

New 
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Law of DeVi/es 
New Publication of a Will is favoured iii 

Equity; and £lender Evjdence will [erve. 
Vern. 330. . 

A. makes his Will; figns it, and declare~ 
jt in the Pre[ence of three Witneifes, and 
then makes a Feoffment in Fee, or does othel' 
ACt which amounts to a Revocation, and 
then neW' publifhes his Will in the Pre[ence 
of one or two Witneifes; this may be good. 
~ueere Skin. 2. 2 7. 

A Republication will pafs Lands ,purcha.~ 
fed after the Will made, and before Repub .. 
lication. I Salk. 238. But fince the Statute 
this muft be in Writing; vide 2 Morl. Ca. in 
Law and Eq. 78. and muft have all neceifary 
Incidents; vide Gilb. 229.-Sirrce the Statute 
of Frauds the [arne Forms are neceffary for 
the Republifhing a Will, as to the firft Ma­
king. 10 Mod. 98. 

Making a Codicil of perfonal Eftate, and 
annexing it to the Will, cannot amount to a 
Republication of the Will. 2 Vern. 722. 

A Will revoked may be fet on foot again; 
firft, By a Codicil annexed thereunto; 2dly~ 
By adding any thing to the Will, or making 
a new Executor; 3d1y, By expre[s Speech 
or Word that it fhould ftand or be his Will, 
Went. OjJice of an Exec. 24-

Of 



and RevocatioJls. 

Of Revocations. 

W ILLS and Teftaments being the lail: 
Declaration of a Teftator's Mind in 

the Difpofition of his Eftate, it follows, that 
they are unftable and ambulatory until the 
Death of the Teftator; and fince the laft 
Declaration takes Place, and. is admitted to 
be the .Will of the Teftator, it mt1~ necelfaM 

rily be a Countermand and Revocation of all, 
or fo much of the former Wills, as are in­
confiftent with, or contrary to, this Iaft De­
claration 'of the Teftator's Mind. Now here 
we muft enquire what ACts of the Teftator 
will amount to a Countermand or Revocation 
of a Will; and this either before or finee the 
Statlite of Frauds and Perjuries; 

97 

Before the Statute of Frauds and Perjuries, I Roll's Abr. 
a Will, might have I;>een revoked by Parol, 614' 
thollgh never reduced into W ricing; beeaufe Dyer; 10. D, 
Words deliberately fpoken by the Teftator, Cro.Jilc 497' 

were looked upon to be as full a Declaration 
of his Mind, as if they were written by.him-
felf, or any other by his DireCtion; and 
therefore, where a Man revoked his Will by 
Parol in the Prefence of three Witneffes; re-
quiring them to take Notice of that his pre· 
fent Revocation; and further dechred, that 
he would alter it when he came· to D. but 
bdore he got thither he was murdered; yet 

fl the 



Law· of Devifes 
the Will was allowed to be revoked by thefe 
W~rds, t~ough never put in Writing. 

I Ro.Ahr.61 5. But Words in the future Senfe are not fuf­
ero·fillc. 497. ficient to revoke a Will, as if the Teftator 
CranwelJ v. fays, that he has made his Will, but that it 
~~ndeprsl' thall not ftand, or he will alter his Will, 
JVJoor .IZ22. h fc R' r h . 
2 Sid. 75

0 
tee amount to no evocatIon, lor ere IS 

Mllrrietv.Sly. only a Declaration of what the Teftator in­
Godolph. 456. tends to do, but no Act done; and this is fo 

far from l?eing a Revocation, that without 
any further ACt purfua'nt to thofe Intentions, 
the Prefumption feems rather to be, that he 
has altered them, and confequently the Will 
ought to ftand as if he had never fpokeD 
fueh Words. 

tRo.,dhr.615' So it is if a Man devifes Land to 1. s. 
and afterwards fays he will make a Feoff­
ment of it to another; this without any fur­
ther ACt is no Revocation, for the former 
Reafon; nor would it -alter the Cafe, if the 
Teftator, after the making fueh Will, had 
covenanted with another to make a Feoff­
ment; for the Covenant is but a more fo­
lemn Declaration of his Mind, but a bare 
Declarattion of a Man's Intentions to revoke 
a :Will, will never be allowed a Counter­
mand of a folemn Act; nor will a Court of 
Equity interpofe in fueh a Cafe, unlefs the 
Perfon lay under fome Difability or Impedi­
ment which hindered him from executing 

. his lPtentions, 
1 Ro . .!br,6 J 5' But if the Teftator, purfuant to fueh Co-
~or 429. venant,. had made a Charter of Feoffment 
Juontague v. . h L f . 
Jtffm'e;. Wlt a etter 0 Attorney to make LIvery; 

but 



and Revocations. 
but for want of the Execution thereof no-
thing pa{fes by the Livery, yet this is a 
Revocation of the Will; for here is a prefent 
Intention of the Tefrator declared by a 
folemn Act, and it fails in fome Circum-
frances. 

99 

So if a Man devifes Land to J: S. and af- I Ro.Abr.(1)~ 
terwards bargains and fells it to another; 
though this be not inrolled within fix Months 
according to the Statute, and confequently 
nothing can pafs to the Bargainee, yet this 
is a Revocation of the Will; becaufe here is 
a folemn ACt done, which plainly !hews the 
Intention of the Teftator to countermand the 
Will. 

If a Man'devifes his Land, and then makes Dyer 143. h. 
a Feoffment of the fame Land, and after- lRo.Aor.616. 

wards re-purchafes it, yet the Will frands re-
voked by the Feoffment, and the Re-pur-
chafe is no Declaration of the T eftator' s Mind 
to fet it on foot again. 

So if the Feoffment had been to the V fe of 
himfelf in Fee, this had been a Revocation 
of the Will, though the Feoffment had only 
left hi m in his old Eftate; for this is frill in 
the N atllre of a new Purchafe, becaufe by 
the Feoffment the whole Eftate was out of 
him, and the Statute of 27 Hen. 8: returns to 
him the Poifeffion, which is by that ACt to 
follow the Ufe. 

A. makes his Will in W ridng, and devifes Moo1' 78q. 
his Land to 7. S. and afterwards makes a' I Ro. Ahr. 
Feoffment to the Vfe of his la~ Will; this 61th 6~ 7· 
was adjuc;lged a Countermand of his \Vill; 3 . a·99· 

H 2 yet 



leo La71~ of De'l.:!fes 
yet the' countermanded Will was allowed 
fufficient to declare th6 Dfes of the Feoff­
ment; for the Feoffm~nt being the fubfe­
quent and laft Conveyance, mufr take place, 
and fo far revoked the Will, as that the 
Land cannot pafs t4ereoy; but the Will frill 
continues good to. direct: the Ufes ,of the 
Feoffment, for the Teftator ftill fuppofes it 
for that Purpofe in Being, becaufe he ,refer$ 
to it for that.End. 

I Ro.Ahr.61 4. If a Man devifes Lahd'to another, and af~ 
2 ShO'W. 90, terdevifes it to a Corpoiation~ though this 
5H· l~ft Devife is void, becaufe exprefiy forbid 

by the Stat. 32 Hen. 8. as Mortmain; yet it 
is ,a Revocation of the firft Devife; for here 
is' a plain Declaration of the Teftatpr's In­
tent;' that the firft Devifee ihall not have the 
·Larid~ .. though this lafr Difpofition cannot 

Hard. 375. take Effect:. A. by Will devifed his Lands 
376. to J. S. and afterwards made another Will; 
~7mlhou" v

I
'
h 

but the Jury found he did' not devife any 
.J.vor 'Wor ry. L . 11 
2 Show. 537. ands thereby; and thIS was a owed no Re-

'vocation of the former Will as to the Land 
devifed; for fince' there is no Land devifed 
in the fe'cond Will, it may be confiftent with 
the firft Will; and where the laft Act: of the 
Tei.'tator is not contrary to the former, and 
both may take Effect, there can be no Rea­
fon to conftrue one to be a Countermand ,to 
the other. 

I R'o. AlJ,..6 I 7. If a Man devifes three Manors to 1. s. 
Cro.}ac·49· ::'urdafterwards fays, ~ the Devifee ihall not 

have: tIle' Manor of D. whi~h is one of the 
Manors; yet this is no Revocation of the 

Will 

I 



and Revocations. 
Will as to the other two Manors, it not :1 p. 
pearing that the Teftator changed his \\ ill 
as to the other two Manors, and confequently 
the Will as to thefe two muft ftand good. 

If the Devife had been of the Manor of D. ero.Car. 23· 
to 1. S. and his Heirs, and after the making fJ~dgkinfol1 v. 

fuch Will the Teftator had made a Leafe of 7~~~Ca. '93, 
that ManQr for Years to' another; this had Bc;rker v. 'Took 
been no Revoc;ation of the Inheritance, but & al'. 
of the Land only for the Term; for there ~,Ra!hr.6J 6,\ 

can qe no Revocation further than it appears '(!o:;!Jp~~' :?~. 
the Teftator had altered his Mind; and the J 

making of a Leafe to another is rio indica· 
tion of his Intention to alter his former Dif. 
pofition but for the Term, becaufe the Dif .. 
pofition by the WiJI, and the Creation of the 
Leafe being nlade to different Perfons, may 
both take Effect: and ftand together. 

So if a Man devifes Lands. to J. S. and his Cro.EliZ·7 21 • 

Heirs, and afterwards by another Will de· ~r·J..;~t 
vifes the fame Land to another for Life, pay- I ;;.1or.'616. 
ing an annual Rent to 1~ S. and his heirs; 
this is only a Revocation pro tanto, for there 
ruuft be an exprefs.Revocation in \Vords to 
countermand the Will, or the fubfequent Acc 
muft be inconfiftent with and nianifeftly con-
trary to the former Will; but in thefe Cafes 
both are confiltent, for J. S. may have the 
Inheritance, and the other Devifee an Eftate· 
for Life in the Lands. 
. Bur if the Devife had been to J. S. in Fee, Cro.Jac 49, 
and afterwards the Teftator mal"es a Leafe Coke v. Bill-
£' Y J S . \., fi h' lock. Jar ears to . . to commence a ter is G .1.'0) ., _. 

" v'I' ... ). 

Death, and delivers the Deed to a Stranger, . 
H 3 to 



102 Law of Devifes' 
to the Vfe of ']. S. but the Stranger did not 
deliver it to ']. S. till after the Death of the 
Devifor, and then he never agreed to it, but 
claimed by the Devife; yet this was a fuffi.­
cient Revocation, becaufe the Devife in Fee 
and Leafe for Years being made to the fame 
Perfon, and to commence at the fame Time, 
cannot poffibly fubfift together; for if the 
Devife be ftill good, the Term cannot con­
tinue, but muft merge in the Inheritance, 
and where both are inconfiftent, the laft ACt: 
muft nece£farily countermand the former and 
take place; yet even in this Cafe, if the 
Leafe had been made to the Devifee to com­
mence pre[ently, or at a Day to commence 
in the Life of the Teftator, it might have 
determined in his Life-time, and fo be con­
fiftent with the Will. 

Qu. How it would have been in cafe of a 
long crerm? 

4- Co. 60, 61. If a Feme Sole makes her Will, and de· 
HorJe v. vires her Land to ']. S. and afterwards mar­
HemMings. ries him, and then dies, yet ']. S. takes no-

thing by the Will, becau[e the Marriage was 
a Revocation of it; for as the Law will not 
allow a Woman under a Coverture to make 
a Will, left fhe' fhould be influenced by her 
Hufuand in the Difpofition 'of her Eftate, fo 
for the fame Reafon Wills made bv a Feme 
Sole are countermanded by her Marriage, 
left fhe {bould be influenced by h~r HufuaAd 
after the Coverture to revoke or kt it ftand, 
as it beft anfwered his Intereft; and if he 
found it was his Intereft to keep it on foot, 

then 



and Revocations. 
then it is prefumptive he would not fuffer 
her to revoke it, which is contrary to the 
Nature of Wills, which are ambulatory till 
the Death of the Teftator. 

Now the Statute of Frauds and Peljuries 29 Car. 2 . q. 
has altered the Law in many of the before-
mentioned Circumftances; for whereas it ap-
pears, that after the 32 Hen. 8. Devifes of 
LaHd in Writing might hav€; been counter~ 
manded by Parol, which was a great Encou-
ragement to Perjury and Subornation of 
Witneffes; this Statute enacts, that no fucn 
Devife in Writing fhall be revocable, other-
wife than by Writing, or by Burning, Tear-
ing or Cancelling the fame by the Teftator, 
or in his Prefence, and by his Confent. 

A. devifed his Lands according to this Sta- z Show. 89,­
tute to]. S. and then publifhed another Will idlejl;ne v. 
in the Prefet'lce of three Witneffes as his laft pea I. 

Will, revoking all former Wills; this laft 
Will too gave the Land to]. S. but the 
Witneffes fubfcribed their Names thereto in 
a Room adjoining to that where the Teftator 
was, fo that he could not fee them do it; 
and this laft Will was a void Will within the 
Statute, becaufe the Witneffes did not fub-
fcribe their Names in Pre[ence of the Tefta-
tor, as the Statute directs; nor was it a good 
Revocation in Writing, becau[e there was. 
nothing in it inconfiftent with the firft De-
vife of the Land to ]. S. or that any ways 
contradicted her fornier Intention of giving 
the Land to 1. s. 

H4 If 



3 Lev. JOS. 
Difter v. 
J)ijler. 

Law of Devifes 
If a Man devifes his Land in Fee, and af .. 

ter the making his Will, by Bargain and 
Sale makes a Tenant to the Prt£cipe, and 
fuffers a common Recovery to the Vfe of 
himfelf in Fee; this has been adjudged a 
Revocation of the Will, {inee the Statute of 
Frauds and Perjuries. . 

If a Leafe for twenty Years be bequeathed 
to J. S. and after the Teftator makes a Leafe 
for fifteen Years, this is no Revocation; but 
if the Teftator after his Will made takes a 
new Lea(e for a longer Term, fo as the for­
mer Leafe is furrendered in Faa, or in Law, 
this is a Revocation, or at leaft an Adnulla­
tion, for this is another Leafe, and not that 
which he had at the making of the Will. 
Wentw. Office of Exec. 22., 

If a Man feifed' of Land in Fee, thereof 
infeoffs a Stranger unto the Intent to perform 
his Will, and afterwards ,the Feoffor makes 
his Will, and devifes, the fame Lands to a 
Stranger in Fee; in this Cafe the Feoffor 
may alter his Will by a latter ~~ilI, becaufe 
that in this Cafe the Devifee !hall not have 
the Land, but bv Force of the Will, and that 
cannot take Eff~Et but after the Death of the 
Devifor. The fame Law is of Land, Tene­
ments, Rent, Common, &c. devifeable by 
Cuftom ufed in fome Places; and alfo the 
fame Law is of other Chattels real and per­
tonal devifed, mutatis mutandis, &c. M. S. 
]\Totes. . , 

An Eftate iA Land was devifed by Will in 
~Nriting) afterwards the Tefiator made a ver­

bal 



and R~vocat£ons. 
hal Will to revoke it; this is no Revocation. 
Toth. 286. 

A Will was duly made and figned by the 
Teftator, and a Revocation was wrote on the 
fame Paper, but not figned by the Teftator; 
this is not a Revo.cation within the 'Statute of 
Frauds. 3 Lev. 86. 

AR~vocation muft be in Writing, operating 
as a Will, or by a Writing by, which the Te­
fiator declares his Intention to revoke the 
firO: Will. 3 Salk. 396• 

A fubfequent Devife to a Perf on incapable 
of taking is a Revocation of a precedent 
Devife to a Perf on capable. Io,Mod.233' 

The Teftator a little before his Death rent 
for his Will out of his Scrutore, and in the Pre­
fence of feveral Perfons cancelled it, and {aid. 
I cancel my Will, and de fired them to bear 
Witnefs of it; and the next Day told his 
Phyfician he was hot in his Body, but eafy 
at his Heart; and this was looked upon as a 
fufficient Cance1I.ing the other Duplicate that 
he had not by him. J/ide Comyns's Rep. 453. 

If one makes his Will, and afterwards be-­
comes Lunatick, whether this Lunacy is a 
Revocation of a Will made while compos men­
tis ?Charlton J. doubted, but the Reporter 
fays, without Doubt Lunacy is not a Revo­
cation. J/ern. 106. 

After a Devife in Fee the Teftator mort­
gaged the fame for 200 t. to be repaid at 
three Years End, but within the three Years 
he fell fick" 'lnd dedared he would not alter 

his 
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his [aid Will; this is a Revocation. Chan. 
Rep. 153. 

The Statute of Frauds has not taken away 
Revocations of laft Wills by Acts in Law, 
as if the Teftator fhould afterwards make a 
Feoffment contrary to theWill, or any other 
Act inconfiftent with it; but fuch Revoca­
tions remain as they were before the making 
of this Statute. ride Carth. 81. 

Grant of Reverfion without Attornment is 
a Revocation, though the Land did not pafs 
by the Grant for want of Attornment. Wentw. 
Office of Exec. 22. 

A Mortg~ge was made after a voluntary 
Settlement, with a Power of Revocation, and 
a Will in Confirmation of fuch Settlement; 
the Mortgage is a Revocation pro tanto only. 
rern. 97. 

J. S. devifed his Eftate to four in Truft, 
and afterwards by a Codicil revoked the Part 
of his Will, whereby he made two of the 
four Truftees, and named two others in their 
Room; this is no Revocation of the other 
Difpofitions in his Will. 2 Mod. Ca. in Law 
and Eq. 68. ' 

Tenant in Tail Male, Remainder to him­
felf in Fee, devifes his Lands to J. S. and 
after fuffers a Recovery to the Ufe of him­
felf in Fee, and dies without Hrue Male; this 
is a Revocation of the Will. 3 Will. Rep. 163' 

1. S. feifed of a Leafe for Lives, devifes it, 
and afterwards renews; the Renewal is a Re­
vocation of the Will. Ibid. 166. 

A. 



and Revocations. 
A. devifes his real and perfonal Eftate to 

Truftees, their Heirs and Executors, in Truft 
to pay 151. per Ann. to Plaintiffs his two 
Sifters for their Lives, and after feveral Le­
gacies the Surplus in Truft for the Diffenting 
Minifters at Reading, &c. and gives 300 I. 
Legacies to his Truftees. Afterwards the 
Teftator, by two Deeds of a fubfequent 
Date, conveys all his real Eftate, and makes 
a Gift of his perfonal Eftate to the Ufe of 
the fame Truftees and their Heirs, &c. Pro~ 
l'ifo both Deeds to be void, on his Tender of 
ten Shillings to them. There was a1fo a 
Provifo in the Will, that if the Sifters dif­
puted the Will, they fhould forfeit their An­
nuities. Teftator after he had executed the 
Deeds ftill kept the fame in his own Cuftody: 
The Truftees refufe paying the Sifters their 
Annuities, who thereupon bring their Bill, 
infifting that the Deed had revoked the Will, 
and that there was a refuiting Truft for them, 
as Heirs at Law; or at leaft that they- (th~_ 
Sifters) were in titled to their J 5.1. per ./1nn,. 
Annuities. - The Defendant infifted on the 
Plaintiffs having forfeited their Annuities j, 
decreed that the Annuities fhouid be paid to 
the two Sifters the Plaintiffs, but the Sur­
plus to go to the Diffenting Minifters.­
The Deeds being only intended by Way of 
Truft, it was more reafonable to eftablifh it 
on the Foot of the Will. 3 Will. 344. 

A. and B. Tenants in Common in Fee, af­
terwards A. and B. made Partition by Deed 
and Fine; declaring the Ufe as to one Moiety 

of 
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108 Law of Devf(es 
of the Lands in Severalty to d. in Fee~ and 
the other to B. in Fee. Ld. Chane. King 
and the Judges of B. R. held that the Will' 
of A. was not. revoked by the Deed and 
Fine, but that his Share of the Lands paired 
by the faid Will. 3 Will. Rep. 169' 

A. devifes Land. and levies a Fine, and 
the Caption and Deed of U (es are before the 
Will, but the Writ of Covenant is returnable 
after the Will; this feems a Revocation, 
becaufe a Fine operates as fuch from the Re­
turn of the Writ of Covenant, and not from 
the Caption. Vide 3 Will. Rep. 170. by Way 
of Note. 

One feifed of a Leafe for Lives devifes it, 
and afterwards renews; the Renewal is a 
Revocation of the Will. 3 Will. Rep. 166 .. 

One makes Duplicates of his Will, and 
having one only in his Cuftody, cancels it 
with Intention to deftroy' his Will; this is a 
good Revocation of the whole Will. 1 Will. 
Rep., 346. 

A Man devifes Lands to his Sifter in Fee. 
- After this he makes a Marriage Settle- r 

ment, and limits the Eftate in ftrict Settle­
ment, though here the Remainder is limite:d 
to his own right Heirs, yet the Settlement 
fhall be a Revocation of the whole Devife to 
his Sifter. Bernard. 19 I. 

One mortgages by Deed and Fine, this 
is only a Revocation pro tanto. 2 Wilt. Rep. 
334· 

Lands devifed to one in Fee, and after .. 
wards mortgaged to the. fame, Perron, is a 

Revo~ 
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Revocation; but if mortgaged to a Stranger, 
it is only a Revocation pro tanto, or quoad 
the Mortgage. Prec' in Chan' 5 I 6. 

A. hath two Daughters B. and C. and de­
vifes one Moiety of his real and ptvfonal 
Eftate to B. and the other Moiety of both 
to C. and after in Confideration of Marriage 
covenants to fettle a Moiety of his real 
Eftate on the Hufband of B. He fhall have 
one Moiety by the Settlement, and the Wife 
the Moiety of the other Moiety by the Will. 
2 Will. Rep. 332. 

One devifes to his Wife fix Houfes, and 
the reft of his real Eftate to his two Daugh­
ters in Fee, but afterwards, on the Marriage 
of his eldeft Daughter, he covenants to fettle 
one Moiety on her and her Hufband; the 
Devite of the fix Houfes fhall be good, and 
filbfift out of the remaining Moiety. 2 Will. 
Rep. 333· 

OJ 
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Of void Devifes. 

T H E laft Thing to be treated of in this 
Place is, what the Law rejeCts as void 

Devifes; for the Judges are very favourable 
in the ConftruCtion of Wills, that if pollible 
the Intention of the Teftator may prevail j 

yet where the Teftator makes the fame Dif· 
polition of his Eftate as the Law would have 
done,' had he been filent; or where his Dif­
pofition is made in fuch general Terms, that 
his Intention is altogether doubtful and un­
certain, and cannot be colleeted from the 
Words of the Will; or Laftly, where the 
Teftator is eftablHhiug a Settlement againft 
the Reafon and Policy of Common Law; in 
thefe Cafes the Judges have thought fit to 
reject the Will. 

IRo.A~r.626. The firft Rule then to be obferved is this, 
~~~. 3~' That where the Teftator by his Will made 
5 :~·h. om. no other Difpofition of his Eftate than the 
GodlJ. 461. Law itfelf would have done, were he filent ; 

there fuch a Will is ufelefs, and fhall be re­
jected; and therefore if a Devife be made to 
J. S. and his Heirs, who is Heir at Law to 
the Devifor; this is a VQid Devife, and the 
Heir fhall take by Defcent as his better Title; 
for the Defcent ftrengthens his Title, by 
taking away the Entry of fuch as may pom· 
bly have Right to the Eftate; whereas if he 
claims by Devife, he is in by Purchafe. 

s. 



and Revocations. IiI 

So if a Man devifes Land to his Wife for 2 Leon. lOr. 

Life, Remainder to J. S. who is Heir at Bojpool's Cafe. 
L . F h" d De·(". J S 1 Ro.Llbr.626. aw m ee, t IS IS no goo Vhe to . . Pnjion v 
becaufe after the Iktermination of the parti- HIJImes .• 
cular Eftate, the Reverfion would have gone, Hob. 30. 
without· further Difpofition, in the fame 
Manner, to the Heir at Law, as is now li-
mited by the Will. 

A. feifed of Lands on the Part of his Mo- 3 Le<v. 127. 
ther, devifes them to his Executors for fix- 406. 
teen X ears for Payment of his Debts and Hedgerv.Row. 
~ 'd d' '(". h h' H' 'L Sal".24 1 ,242• alterwar s eVlles t em to IS elr at, aw SIJI, 148• 

ex parte materna; this is a void Devife to the 
Heir at Law; for though it was argued to 
fupport the Devife, that if it obtained, the 
Heir of the Part of the Father might in the 
End inherit, which he could never do, if 
the Devife be rejected; yet they adjudged 
the Devife to be void, becaufe there is no 
Alteration made in the Tenure of the Eftate, 
nor is the ~ality of the Eftate any way 
altered; but whether the Devifee takes either 
by Defcent or by the Will, it is a Fee-fim-
pIe, 'and it were but an atlum agere to make 
him take by the Will. 

But. where another Eftate is created. by HolJ. 29, 30 • 

the Will, than would defcend to the Heir at Cowdm v. ' 
Law, or where the Quality of the Eftate is CiarRI. 

altered by the Devife; there the Difpofition ~j; 86;­
of the Wi11fhall prevail, though it be made lio.Atr.6~o. 
to the Heir at Law. 

Thus where a Man, having Hfue a Son 
and Daughter, devifed that his Land~ fhould 
defcend to his Son j ap.d if he died without 

Iifue 
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3 Lev. 127, 
128. 

Eo'/,. 33. 
PerR·506• 

1 Lev .. '30 .. 
Bowman v. 
Milhank. 
Raym. 97' 

Law of Devffes 
Iffue of his Body, then the Land to go oV'er1 
&e. the Son by this Will took an Eftate-' 
Tail, though Heir at Law to the Devifor; 
becaufe 'here is an Eftate-Tail created by the 
Will; whereas a Fee-fimple' would have 
defcended, and the Heir muft claim under 
the Will, or the Remainder would be void. 

So where a Man has Hfue only two Daugh­
ters, and- deviCes his Land to them and their 
Heirs, this is a Devife to the Heir at Law; 
and yet good, becaufe .the Devife makes 
them Jointenants, in which the Survivodhip 
takes Place; whereas had they taken by 
Defcent, they had been Co-partners; and 
therefot;.e the Will altering the Q9ality of the 
Eftate, ought to prevail. 

A. devifes his Land to B. for Life, Re· 
mainder to C. in Tail, the'Remainder to the 
next Heir Male of the Devifor and the Heirs 
Male of his Body, and B. and C. died with­
out Iffue; the next Heir of the Devifor was 
a Daughter, and the was adjudged to have 
the Land by Way of Reverfion and Defcent ; 
and· though fhe have a Son afterwards, he 
tha~l not take the Land from her. 

Secondly, Devifes are void and rejected, 
where the Words of the Will are fo gen~rill 
and uncertain, that the Teftator's Meaning 
cannot be colleered from them; and there­
fore where a Man by Vvill gave all to his 
Mother, the general Words did carry no 
Lands to his Mother; for fince the Heir at 
Law has a plain and uncontroverted Title, 
cnIefs the Anceftor difinherits him, it were 

fever~ 



· and Revocations. 
revere and unreafonable to fet him afide; un­
lefs fllch Intention of the Teftator is evident 
from the Will; for that were to fet up and 
prefer a dark and at beft but:l doubtful Ti· 
de to a clear and ~rtain one. 

So where there are two or more Devifees I Bulflr.6lj 
in the Will, and the Words are fo general 62, 63· 
and uncertain, that one may come undet :;;exf, 481 , 
Defcription as well as the other; there th~ . 
Devife fhall be rejected as too uncertain and 
void; and upon this the Cafe of Wood and 
Ingerfole feems chiefly to turn; for there a 
Man having Lands in three feveral Counties; 
devifed the Lands of a County to each of his 
Sons, and that if one of his Sons fhould die, 
that tlien the one of them fhould be Heir 
unto th~ others; the eldeft Son firft died; 
and the <:ourt adjudged his Part to defcend 
to his Son, becaufe it did not appear from 
the Words of the Will, which of the two 
Survivors fhould be his Heir; and therefore 
for the Uncertainty the Words Were rejeCted. 

A. having Iffue two Sons and two Daugh ... Cro.Elilt.74'1.. 
ters~ devifed his Land to his Wife for Life; 1'aylor v.Sayer. 
and after her Death to his Iffue; this was I f/entr. ZZ9' 

held a void Devile, becaufe it was uncertain 
what Iffue he meant, whether one of his 
Sons ot one of his Daughters;, and all his 
Children could not take becaufe the Deviie 
Was to the lfille in the fingular Numboc. 

If a Man has Iifue two Sons; and devifes 5 Co. 63, ". 
his Land to his Son, without fpecifying 
which he means; this too is void- for the 
Uncertainty; for to conftrue it a Dcvife to 

I the 
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Law of Devijes 
the eldeft, is to make it an impertinent Dc"; 
vile, that;; being no more than altum agere; 
and to conftrue it a Devife to the younger 
Son, [eems frill more unreafonable, bec"ufc 
that is to difinherit the Heir at Law, with­
out any apparent Intention of the Teftator to 
warrant it, <Jnd to fet up a doubtful Titl~ 
in DeftruCtiQn of a clear one. 

So if a Man has HTue two Sons named 
John, and devife$ his Land to his Son John, 
~his is a void Devife for th~ Uncertainty, 
unlefs_,(me of them can prove that th~ Tefta .... 
~or mentioned 1'oh~ his younger Son, or that 
fhe T eitator believed that his eldeft Son JQhn. 
peing beyond Sea was dead; for thefe Cir .. 
cumftances clear up the Intention of the 
Teftator, and therefore fuch Averment was 
admitted, becaufe it is confift~n,t with the 
Will, and the Conftruttion and Judgment 
thereon muft frill be genuine, becaufe taken 
from the Words of the Will. 

A Man had nfue a Son and a Daughter, 
the Daughter was married, and had Iffue 
two Daughters, the Father devifed that all 
his Lands ihould defcend to his Son, pro ... 
vided that if his Son died wjthout Iifue of 
his Body, then the Land to go to the right 
Heirs of his Name and Pofterity for ever; 
the Son died without I£fue, and upon Eject ... 
men.t between the Brother of the Devifor 
and tbe 'Daughters, this was adjudged a 
void Devife, b~caufe neith~r could clailP 
under the Defcription of the Will; not the 
Brother,. becaufe, thol.lgh he was of his 

Name, 
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Name, yet he was not his Heir; and though 
the Daughters were his Heirs, yet they were 
not of his Name, and fo not within the 
Words of the Will, and confequently the 
Limitation void for Uncertainty. 

A. fold Land to B. but, before Convey- 2 leon. I ZO~ 
ance eXecuted, B. fold the fame Land ro C 'Thorpe v. 
and thell A. conveyed to C. and C. being thus 'Ihompfoll· 
Jafed devifed the Land to his younger Son 
in thefe Words, I bequeath tr; R. my Son, all 
the Land which 1 have purchafed of B. 
whereas in Strictnefs of Law he purchafed 
from A. who conveyed to him; yet this was 
allowed to be a fumdent Defcription of the 
Land, and confequendy a good Devife of it, 
becaufe the Pllrchafe was really made from 
B. the: Money being paid to him. 

A. feifed of Land in Fee, devifes that /1. IRoI.Ah.611~ 
..... and his Heirs {hall ftand feifed of it to the 

U fe of 1. S. and his Heirs; though B. be 
not feifed of the Lands, but a perfect Stranger 
to it; yet this amounts to a good Devife to 
J. S. becaufe it plainly appears, that the 
lmention of the Devifor was that 1. S. {bould 
have the Ofe of the Land; and the Poffef­
fion muit. neceffarily fallow it. 

If a Man devifes to Twenty of the pooreft I RQ . .4hr.6og; 
ef his Kindrt~d, this is void for the U ncer-
tainty whom the Court will adjudge the 
poareft. . 

Thirdly, Devifes, as well as other Settle· 
ments, which tend ta introduce Perpetuity:, 
are void; for Wills, though favourably ex­
pounded, are yet to be conftrued according 

l~ tQ 



116 Law of Devifes 
to the common Rules of the Courts of Law 
and Equity: Hence therefore it is, that a 
Devife to-1- S. and his Heirs, the Remain­
der to ']. D. and his Heirs, is void; for that 
the Law in no cafe will allow a Limitation 
of a Fee-fimplc upon a Fee-fimple; becaufe 
by a DeviCe to 'j. S. and his Heirs, the De­
vifor hath transferred the whole Eftate to 
him, and then the Limitation over muft be 
impertinent and void, when the Devifor had 
before given the whole Eftate; nor can his 
Devife be good.by Way of future Intereft or 
a Remainder to veil: upon a Contingency; 
becaufe no Man can fay when the Heirs of 
'j. S. will fail; and to allow the Remainder 
to 'j. D. to be good upon fuch a dift-ant Con­
tingency, is to perpetuate the Eil:ate in the 
Family of 'j. S. to preferve a Remainder or 
Intereil: in 'j. D. which probably may never. 
veil:. 

3 Chanc'Cafis . But though the Law.will not a1low a pre­
~)' fentRemainder to be limited upon a Fee, 
;:-IJ:~. ~~~: yet a future contingent; Eft-ate ~lay be limited 

upon a Fee, where the Contmgency. upon 
which it is to veft, is to happen in a 1hort 
Tim'e; and therefore if a Devife qe made to 
1. s. and his Heirs, and jf he die without 
Brue, living 'j. D. then to J. D.· and his 
Heirs; there nothing· veils immediately in 
']. D. becaufe the whole Eftate is transferred 
to 'j. S. yet the Limitation is good by Way 
of executory Intereil: or Devife; becaufe it is: 
to vefl: on a Contingency which is to happen 
on a Lif~ in Being, therefore out of the In-

convenience 
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convenience or Danger of a Perpetuity, be-' 
caufe 1. S. is only tied up from Alienating 
but for Life, and his Heirs are at Liberty 
to difpofe of it after the Death of ]. D. 

And to this Purpofe is rhe ·Cafe of Hind 3 Leon. 6.,.. 
and Lyon, where a Man devifed his whole 
Manor to his Wife until his SOH and Heir 
came to the Age of twenty-four Years, and 
at that Age gave his Wife one Parr, and his. 
Son the Refidue; and if his Son do die be-
fore the Age of Twenty-four without Heir 
of his Body, that then the Land fhould re-
main to 1. S. this was held a good fllture 
contingent Remainder to ']. S. upon the Fee-
fimple which defcended to the Son; for the 
Lands were Affets in his Hands as coming 
by Defcent from the Anteftor, becaufe the 
Contingency on which it was to veil: was to 
happen in few Years, and be out of the 
Danger of a Perpetuity. 
, Now as to the Difpofition of Chattds by IRo.Abl'.6Io. 
Will, we muft diftinguifh between per[onal 
Chattels and Real; for if I devife a perfonal 
Chattel to ]. S. the Remainder of it to ano-
ther, ']. S. has the whole Property, and may 
difpofe of it as he pleafes; for fllCh Chattel9 
will bear no LImitation over, becaufe being 
commonly moveable Things, they are fub-

• jeB: to be broken, worn- out or loft in the 
Compafs of a Life; and therefore it were 
ridiculous to fuffer fuch a Limitation which 
the Nature of the Thing will not bear; 
aliter of an Ute: It was indeed formerly 
held that 1':1ch Limitations of Remainders o£ 

I 3 Terms 
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Terms were void, which before the Time of 
Hen. 8. was not fo unreafonable a Refolution, 
as it may feem at this Day; for tho' Terms 
for Years could never be broken Of loft, as 
perfonal Chattels may be; yet before the 
2 Ift of Hen. 8. while they were under the 
Power of the Freeholder, they were very 
fuort, becaufe it was not worth while to 
prolong them, while they were precarieus 
and fubjeet to the Will of the Reverfioner ; 
and therefore according to the Nature of 
Things in thofe Times, in the Notion 
of the Common Law, it might have 
been reafonable enough that a Limitation of 
a Term for Years to a Man for his Life was 
an intire Difpofition. of it, becaufe being 
formerly of a very {hort Continuance, they 
generally were out and determined in a Life, 
and then there could be no Room for aLi· 
mitation over. 

But this Doctrine did not long prevail, 
for after the Statute of 2 I Hen. 8, Terms 
for Years began to fwell beyond the Compafs 
of a Life; and then the Chancerv, as is al· 
r~ady obferved, interpofed, to ~etHfy the 
Rigour of the Common Law, and have 
fettled fuch Remainders of Terms to be 

. good, where the Settlement does not tend 
to introduce Perpetuity. 

,Therefore if a Term be devifed to A. and 
the Heirs Male of his Body, provided if .d. 
dies without liTue in the Life of B. then the 
Term to go to another; this laftLimitation 
is good~ becaufe there is no Danger of a 

, Perpetuity, 



and Revocations. 
PetPetuity~ for the Contingency on which 
it is to veil: is to happen within a Life in 

I 19 

Being. 
But if the Limitation had been to A. in I Ro.Abr.6, I. 

Tail, the Remainder over to another, here the 3 Cba. Cafes 
1afl: Limitation had been void, becaufe the 36. 
whole Property of the Term being in A. the 1 JOlles '5· 
Litnitation over, which is to veft on the 
Contingency of A.'s dying without Hfue, is 
too diftant to expect; whereas in the former 
Cafe the Limitation after the Intail to A. is 
good, by Way of future Intereft or execu-
tory Devife, becaufe it ill to veft in the Com-
'pafs of a Life, or not at all; and it does not 
look like a Perpetuity to oblige ..d. from 
alienating, becaufe· the Eftate will be, free 
from the Clog when the Life is fpent,and 
whoever is Proprietor afterwards, may dif-
pore of it at Pleafure. 

A Term of feventy-fix Years was devifed I Jonts I,. 

to A. for Life, then to B. and his Affignees Childv.Bayb·· 
all the refl: of the Term; provided if B. dies CIRro'IJ~~'+59' 
~h Iill h 1'· h h 0 • .<.10.4 12

, Wit out ue t en lVlng, t en to C. t is 4 1 3. 
Limitation to C. has been held void, though 3 Chao Cafes 
it may be juftly doubted how far it is an 36, 50. 
Authority., fince the Cafe of the Duke of 
Norfolk; for it .may be obferved, there was 
no Danger of a Perpetuity, becaufe the Li-
mitation to C. to veft if B. died without lillIe 
then living, which farely (onId not be too 
diftant to expect, when the Contingem:y' 
mufl: neceffarily happen, or not at all, on 
the Determination of his Life. 

If 
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ride V'it/e Ex- If there be two Jointenants of Lands, ~nd 
feutory Dc'ViJe· one of them devifeth that which to him be .. 
Litt.Seil. z87·1 d d' h h' . d D 'fc Fer«.Sett. 00, oogs, an . let , t IS, IS ~o goo eVl e, 
," . S. and the DeVlfee takes nothmg, becaufe the 

Devife does. not take Effect until after the 
Death of the Devifor, and then the furviving 
Jointenant takes the whole by prior Tit]e, 
viz. From the firft Feoffment; but in this 
Cafe, if the Devifor furvives the other Join­
tenant, the Devife is good for the whole, 
be.caufe he being the furviving Join£enant, 
has the whole by Survivor1hip, and ~hen the 
Words of the Will are fufficient to earry the 
whole Eftate befides; though at the Time of 
making his Will he was not fole Tenant of 
the Land, yet he was feifed per my & per 
tout; and therefore it is impoffible to fix on 
any particular Part which he meant to de­
vife, becau[e he could not then call one Part 
pf . the Land more his own than another; 
and. therefore the mof\: genuine ConUruCtion 
feety,s to give the Whole, fince he was 
feifed· per tout of it at the Tilne of the 
pevl[e~ . 

l Lev. 59. If a L,::.n devifes to the Heir of j. S. and 
his Heirs, .j. S. b:,ing alive, his Heirs fhall 
t<ike nothing by the Devife, becaufe during 
the Life of J. S. he can have no Heir, !J<gja 
?7,:n eft ha:res viventis,. and the Devife being 
irnmed':atc to the Heir, if he cannot take 
it at tl1e Death of the Teftator, he ~ll 
nev(:r take, 

So 



and Rev~cation$, 
So, if the Devife had been to the Heir of I L,'l!' S9· 

an Alien, it had been void; becaufe all 
,Alien, according to the Policy of our Law, 
can have no Heir, either to 'inherit, or to 
take by Purchafe. 

If a Man devife Land to A. for Life, the P,r/t. Se8. 
Remainder to B. in Fee, and A. dies in the 568. 
Life of the Teftator, yet the Remainder to D'pr 122.4. 

B. is good; for though in Conveyances at 
Law there can be no Remainder without a 
particular Eftate to fupport it, yet here the 
Intention of the Teftator being clear, that B. 
fhould take after the Death of A. thaU pre-
vail, and B. may enter immediately after the 
Death of the Teftator. 
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'Bunher v. Cook in B. R. 

EJ ECTMENT brought for Lands in 
Kent on the Demife of Bockenham; and 

()n Not guilty pleaded there is a fpeci~l Ver­
dict, wherein the Jury find that William 
Bockenbam,. Efq; being Commander of her 
Majef1:y's Skip the Grafton, on the third of 
May 1692. made his laft Will and Tefta­
ment in Writing, and they find it in htCC ver­
ba; he recites that he was then bound to Sea, 
and then goes on and fays, I do hereby give 
and bequeath unto my well beloved Wife Frances 
Bockenham [the Lef[or of the Plantiff] all 
ruch Sum and Sums of Money, which now is Dr 
jhal! become due from his Majejly, for my own 
and Servants Wages, and all Jucb Sums ~f 
Money, Lands, crenements, Goods, Chattels, 
and Eftate whatfoever, wherewith at the crime 
oj my Deceafe l/hall be poJfe.ffed of or invefled 
with, or which ./hall belong to me; and I do 
appoint her my whole and fole Executrix of 
tbis my laft Will. 

They find that William the Teftator, at 
the Time of making this Will, was not 
feifed of any Land in the County of Kent, 
but afterwards by Deeds of Leafe and Re­
leafe, dated the twentieth and twenty-firft of 
March in the Year of our Lord 1700, Sir 
Georg~ Wheeler and others being feifed in Fee 
of the Lands in' the Declaration particularly 
, named, 
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named, conveyed the fame to' the {aid 
William Bockenham the Teftator and his 
Heirs, by Virtue whereof he became feifed. 

They find the Lands are held in Socage,· 
and are in the Nature of Gavel-kind,. and 
devifeable by the Cuftom of Kent; and 
fometime afterwards the faid William Bock­
enham dies, then the Devifee enters, and the 
Heir at Law enters upon her; and fo the 
~eftion is between them, whether thefe 
Lands do pars, and are difpofed of by Cap­
tain William Bockc'Hbam or not. 

Chief JuJlice Holt, giving the Opinion Df 
the Court : '!~ 

We have confidered of the Cafe all to­
gether; we are all of Opinion that the Will, 
as to thefe Lands, is a void Wilt, and that 
the Lands do not pafs thereby, but that 
Judgment ought to be for the Defendant, 
the Heir at Law. 

We agree that the Words of the Will are 
full and comprehenfive to pafs all thefe 
Lands, had he been feifed of them at the' 
Time of making this Will; and we hold 
they Clnnot by Law pafs on this Account 
only, becaufe the Teftator was not feifed of 
thefe Lands in the Year 1692, at the Time 
of making the Will, tho' perhaps it might 
be his Intention and Oefign to have them . 
pafs. 

The Cafe is no more than this; a Man, 
makes 11is Will, and devifes all the Lan'Cls 
he fhall have at the Time of his Death; and 

after 
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aFter that he purchafes Lands, and dies with": 
out Republication; we hold that it is a v(!)id 
Devife, for a Man cannot devife 'any Lands 
but what he has at the Time of making his 
Will. 

There is no Ad:, between the Making of 
the Will and the Death of the Teftator, 
neceffary to be done to make this a perfect 
and compleat 'Will, no Writing, no Pub)ica­
rion, no other Act whatfoever; it is fubject 
to a Revocation indeed, during the Teftator's 
Lite, and is to take Effect only from the 
Time of his Death; but it is a Will, a Dif­
pofition of the Eftate bequeathed from the 
Time of making thereof. . 
- Wherever there is a Difability in the Tef­

tator at the Time of making the Will, tho" 
that Difability be actually removed before 
his Death; yet the Will will be void, be­
caufe he had no Ability at that Time. 

Suppofe an Infant makes a Will, and de­
vifes Land during his Infancy; or a Feme 
Covert. in the Life of her Hufband makes a 
Will, and difpofes of Land thereby; thougn 
the Coverture or Infancy be afsterwards re­
moved, and the Hufband die, or the Infant 
come of Age, yet ,if either of the Devifors 
die without new Making or Publication of 
their ~lill, this is a void Will, becaufe of 
theif original Difability, thol1gh they fhould 
live many Years after fuch Difability re­
moved; yet removing thefe Difabilities will 
not do, without a new Publication, or rna., 
kine; a new Will. 

Now 
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Now thefe are perfonal Difabilities, but 

this is a real one; he had nothing to dif­
pofe of, fo here is a Removal of a real Dif­
ability; and 111a11 the Removal of that be 
more effeCtual for making it a good WiH~ 
than a Removal of a perfonal Difability? 
No fundy. 

It is [aid in Forfe and HemMing's Cafe in 
4 Co. that the making of the Will is not the 
Will, but only the Commencement of it; 
the Meaning of that is only that it doth not 
transfer the Intereft and Property of the 
Thing· devifed; but ftill it is his Difpofition 
until he revokes it; now what Commence­
ment has this Will as to thefe Lands? 'It 
cannot have a Commencement from the Time 
of making the Will, becaufe the T efrator 
had not the Efrate at that Time; when then 
would you have this to be a Will? Muft 
you· fray until he has Purchafed to make 
this a Will? 

Now this ACt of purchafing thefe Lands, 
and this ACt of difpofing of them, are two 
different Things, and are of different Na­
tures; you muft fuppofe that eo inftanli that 
he purchafes he makes· his Will, which is 
abfurd and repugnant. 

The Law of England is plain as to this 
Point by all Precedents, and the Law is the 
fame of Lands devifed by Cuftom as well 
as by Statute. There is no Will that I can 
find in any Entry, but it is faid that the Te-· 
!tator is [dfed in Fee of Iuch and fuch Lands, 
a.® that being fo feued he made his Will 

[\lch 
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fuch a Day, and did dlfpofe, devife and 
bequeath fo and fo; which plainly fhews, 
that it was abfolutely neaffary that he 
1hould be feifed in Fee at the Time that he 
makes his Will; and of thefe there are Mul­
titudes of Authorities; I £hall name a few 
only, Co. Entr. 602, 664- and in Rafta1274. 
there is a Precedent of a Will of Lands de­
vifeable by Cuftom, that the Teftator was 
fdfed in his Demefne as of Fee. 24 Hen. 6. 
6.8. 

Though the Terms of plttadings do not 
make the Law, yet conftant pleading of a 
Thing in ruch a Manner, is a great Evidence 
of the Law:; and this argues the Necefl'ity' 
of the Teftator's being feifed in Fee at the' 
Time of making the Will: But it is ob .. 
jeCted, that Lands devifeable by Cuftom do 
differ from Lands at Common Law, becaufe 
they are devifeable as Goods and Chattels,. 
and appeal to the Cuftom fet forth in the 
Writ En gra'lli querela, in Fitzhe~bert's Na­
lura Brevium 199. b. old Edition. Now it 
is' faid that by this Cuftom, it is lawful to 
devife Lands and Tenements a5 Chatrels~. 
rhol:lgh the Teftator has not the Poffeflion· 
of them at the Time of making the Will ; 
and that a Man may difpofe of his Chattels 
and perfonal Eftate, that he !hall for- the 
future acquire, any Time after making his. 
Will to ~e Time of his Death, and there­
fore £hall difpofe of the faid Cl!1ftomary 
Lands in- the fame Mannel', 

In 
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In Atlrw~r to this, I defire the Cuilom, 
in that Writ fet out, may be well conlidered i 
and it will appear plainly, that the Cuftom 
is not general, that a Man fo qualified may 
deviCe 'l'errtlJ & 'i'enementa as he· may Goods 
and Chatsels, but it is 'i'enementa fua; they 
muft be fua before he can difpofe of them, 
they muft be his Property l::tefore_ hCi! can dc_ .. 
vife them: Now if Jhey are not fua at the 
Time of the- Devife~ then he is out of th. 
Cuftom, and the Will cannot be affeCted by 
it. -

It is true, perfonal Eftates and Chattels 
may by the Common Law be difpqfed of, 
before he has purchafed or had the Poifef ... 
fion of them;. and there are many; Cafes that 
make out this; but there is a great Differ­
ence between a real and perfonal Eftate, for 
perfonal Eftate and, Ch"uels are tranfient and 
fleeting, and not at all. fixed and permanent 
as Lands are. 

P~rhaps the greateft Part of a Man's Eftate 
is in Goods To-day, and he may have a 
Mind to turn them into Money To-morrow; 
this the Neceffity of Dealing and Traffick in 
the WorId abfolutely requires. Now would 
it not b~ hard that a Man fuould be obliged 
to make a Will every Day; which he muft, 
jf he could not difpofe of his Chattels, be­
caufe they have undergone fome Alteration? 
This would be the greateft Perplexity in the 
W orId: but on the other Hand, Land con­
tiues the fame every Pay, and '\\fill do fo to 
the End of the World; and as to real Eftates" 

there 



Law of Dev!fes 
there is Time ilnd OppOrtunity to make 
Settlements as he thinks fit; but as to per· 
fonal Eftate, that is under conftant Variation, 
it is quite otherways in Reafon. . 

Suppofe the Cafe was of a Devife of a 
real Chattel, and a Man fhould devife a Term 
for Years that he had not at the Time of the 
Devife, but had purchafed fome Time be­
forI! his Death: I doubt whether this would 
be good, though this be not the C~fe; nor 
neceffary I fhould give my Opinion in it, 
yet I make a great Doubt of it. Suppofe 
for the Purpofe one. takes a College Leafe, 
fubfequent to the making his Will; the Qpe .. 
flion is whether this would be a good De­
vife; and I am inclined to think not. There 
is a Cafe' of AJhby and Lever in GoldeJborough 
93. that comes up to this Matter; a Man 
makes his Will, having a College Leafe, or 
other Leafe, and 'devifes this Leafe to 'J. S. 
after making which W ill, he furrenders this 
Leafe, and renews the LeaH: with the Dean 
and Chapter; fuppofe· he then dies, the 
Quenion' was whether the Devifee fbould 
have this Leafe; and it was held in that 
Cafe, . that the Rentlwing of the Leafe was 
a Revocation of the Will, and that the Leafe 
did not pafs. This feems to be a very ftrong 
Cafe as to this Point, and the Reafon is 
plain, becaufe the Eftate was not in him at 
the Time of making the Will. 

March 137. The Olteftion was there, 
whether a Term not affented to by an Ex­
ecutor, and which paffedoQly as an execu­

tQry 
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tory Devife, could pafs by the Will of the 
Devifee; and there it was held, that it was) 
only ,a Poffibility, and that nothing paIres by 
the Will; and indeed how could he difpofe 
of a Term that was not his but another 
Man's? It is hard to imagine [uch a pre­
pofterous Thing; but I lhall not give any 
pofitive Opinion herein, this not being am' 
Cafe; the ExeCutor muft airent to a Legacy .. 
eIfe nothing paires; for nothing can pafs im­
mediately where a Term is devifed; but this 
is enough to fhew the Difference between a 
real and perfonal Eftate; one is permanent and 
lafting, and the other is mutable and fleeting. 

To 'make a Will to uke Effect: from the 
Purchafe of an Eftate, is repugnant to the 
Nature of a Purchafe, for a Will gives it to 

another and his Heirs; the Purchafe gives it 
to himfelf and his Heirs; the Will gives it to 
his Wife, and the Purchafe gives it to him­
{elf in Fee, fo that here is a perfect: Contra­
diction. 

No'w it is to be noted here is no Repunli­
cation; for if there.had been a Republication; 
~hat would have done, and made thefe Lands 
pafs; provided that all the Requifites and 
Circumftances neceffary to the making of an 
original Will within the Statute of Frauds and 
Perjuries had been obferved. 

Suppofe a Man devifes all his Lands in 
Tail, and afterwards purchafes other Lands, 
and dies before Re-publication, thofe pllh 

chafed Lands will nbC pafs; but if he l'c'" 

publilh the Will,~ in fuch a Manner aoKI ',\ ith· 
K flJr,:ll 
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fuch Circumftances, as are nece£fary t<> the 
compleat Execution of an original Will, the 
purchafed Lands will pafs as by an original 
Will. 

It is faidindeed in Bret and Rig.den~s Cafe,. 
that where a Man devifes· Land in certain, 
as the Manor of D. or White-acre, and the 
Devifor has nothing in the Land at the~. 
making the Devife, but does afterwards pur-, 
chafe the fame; the new purchafed Lands 
'fhould pafs to the Devifee, becaufe his Intent 
was mariifdl. If that were Law, it is full 
againft me; but I think that Cafe is not; 
Law.; it is only a faying of Serjeant Lovelace; 
and the Cafe quoted in the Margin does) not 
warrant any fuch Thing. I thought indeed, 
before I lookerl narrowly into the Cafe,. 
which is the 39 Hen. 6. 18. that it had been: 
fo; but there is nothing in that Book to 
warrant it, nor is there any Thing like it in' 
either of the Abridgments, either in Fitz­
herbert, Title Devift 17, or in Brook, the 
fame Title I 5. . 

It is only a Note of two Judges Opinion.­
Nota, fays the Book, in the ](jng's Bench, 
per Yelverton and Markham. If a Man de­
vifes Land, and is diffei{ed after that, and 
then dies; thi~ Devife is void and caflnot be 
made good; and.. the Reafon is, becaufe the 
Diffeifin turns it to a Right, and it is only 
.l Chofe in ACtion, and cannot be devifed 
away; and therefore, fays the Book, it was 
held a good Pl~a againfr the Devife, that 
the De\"ifor did not die feiied of thofe Lands; 

but 
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but the Book goes on further, and fays~ 
fuppofe a Man is diffeifed, and then makes 
his Will, and devifes the Lands, and after­
wards re-enters into the Lands; it is made a 
~leftion there, if it be a 'good P1cl to fay, 
that the Devifor had nothin.g in the Lands at I 

the Time of tbe Devife; this is the Cafe put, 
and the Cafe meant, upon which the prece· 
ding Opinion is grounded, and it feerns by 
that Book, that if he do re-enter, the Land 
fhall pafs; and I am of Opinion they will 
pafs if he: do r~-enter; and the Reafon is, if 
a Man is diifeiled, and he makes :a Re-entry, 
fuah' Re-entry purges the Diifeifin, and bT 
relation to all Intents and Purpofes he is in 
PofIeffion from the Beginning, !nd for that 
Reafon he £hall have an ACtion for the: mean 
Profits betweeR the Ti'me of the Diffcifin and 
bringing the ACtion; and fo is 38 Hen. 6. 
27. 19 Hen. 6. J 7. He may in fuch Cafe be 
juftly faid to he feifed in Fee of fuch Landst' 
and therefore may difpofe and devife the 
fame away; becaufe the Entry revefts the 
Eftate, and he is now, in Confideration of • 
the Law, in Poifeffion from the Time of the 
Diffeifin, and therefore is intitled to the 
mefne Profits, as tho' he had been aCtllallv 
in the Poffeffion all the while; but that fs 
not this Cafe, for here the Devifor has nei­
ther Jus in re nor Jus ad rem, for the Land 
is here purchafed eight Years after the making 
of the Will. 

Suppofe an Heir, that has nQJ:hing but a, 

bare ~xpeaation during his Father's Life-
K 2 time, 
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time, f'hould make a Will, and devife all the 
Lands he fhould have at the Time of his 
Death, would the Lands which came to him 
by Defcent from his Father pafs by the De­
'9'ife:? No furdy.BLlt then fuppofe a Man 
makes a Will of Land in Reverfidn, ex­
pectant on an Eftate-Tail or an Eftate for 
Life, and before his Death Tenant in Tail, 
or Tenant for Life, dies without Hfue, thefe 
Lands will'pafs, though he had but a Rever­
{ion onlf at the Time of making the Will, 
becaufe he is feifed at that Time as much as 
he can be, . and it is a certain prefent Intereft, 
though to commence in futurv, and all the 
Eftate he could give he intended him. 

There was a Cafe in my Lord Bridgman'! 
Time of DttVis and , it is a Devife 
of Lands to two Perfons and their Heirs, 
and one of them dies during the Life of the 
Teftator, and the Queftion was, Whether 
the Survivor fhould take the Whole or not; 
and it was held he fhould; which plainly 

., thews it was a Will and Difpofition from th¢ 
Time of making it. SuppoQng A. has a 
Manor, and makes his Will ana devifes this 
Manor,' and before the Death of the Tefta­
tor a Tenancv efcheats to the Lord of the 
Manor, and after chac the Tefiator dies; the 
~dl:ion is, whether the efcheated Tenancy 
thall pafs, becaufe the Manor is devifed, 
and thar . is Part of it; for thi.s Tenancy is 
not de\Tifed as a diftintl: Thing,. but as a 
Part of the Whole, which he could devife. 

I look 
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1 look upon it to be my Lord Coke's 

Opinion in Butler and Baker's Cafe, in the 
third Report, that a Devife is a Difpofition ; 
and that Cafe was adjudged in the Exch~­
quer Chamber by all the Judges in Eng/ana., 
and that a Cuftom to devife ought to be 
conftrued the fame as in Common Law. 

Therefore for thefe Reafons 1 hold the· 
Judgment ought to be given for the Defen­
dant. 

I. In regard it is a Will at the Time of 
the Making. 

II. In as much as the Teftator had not 
Power to give what he had 110t .. 

III. The conftant Manner of Pleading 
1hews the Neceffity of the Teftator's being 
feifed. 

IV. A Devife of Lands is not comparable 
to a Devife of a perfonaI' Eftate, becaufe a 
perronal Eftate is altering every Day. 

V. Becaufe a Devife is repugnant to the 
Nature of a Purchafe; a Purchafe is to the 
Devifor and his Heirs, and a Devife to ano­
ther and his Helrs; and becaufe there is no 
Cafe nor Authority in Law to warrant any 
contrary Judgment. 

Indeed I was very inclinable to make this 
a good Devife if I could, becaufe the Intent 
is very thong, and that will weigh a great 
deal in a Will; but when I confidered more 
of it, I could find no Opinion to favour it, 
but that of Serjeant Lovelace, which is not 

K 3 tg 
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to be fupported; becaufe the Cafe reported 
is ·miftaken. I do not give my Opinion fo 
much on . the W ordh(Jving,but that. at the 
Time of making the Will Jhe had not the 
Land; and fo agreed hy Dyer, that a Man. 
rnuft be the Owner of t4e Land at that 
Time. 

Powell. I would have made it good if I 
could; but it is inconvenient it fhould be 
fb; for when a Man is beyond Sea, or in 
foreign· Parts, or in Prifon, and fhould have 
made his Will in this Manner, he may have 
many Thoufands a Year defcend to him from 
other Relations, th~t he may know nothing 
of at the Time of making the Will. / 

Holt. I would have .made it good if 1 
i;:ould. 

Powys. }Th I . '1' Gould.. e. ntent was pam. 

SQ Judgment was given for the Defendant 
ptr tot' Cur'. . . 

This Judgment was affirm~d upon a Writ 
Qf Error in the Haufe of Lords 24 Feb. '17°7 . 

./1rtPut" 
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Arihur v. Bochenha7n, .C. B. 

rrbe £.or4. Chief J-uftice Trevor delivering the 
Opinion of the Court. 

T HE ~eftion is, whether there Lands, 
that is, the Moiety named .. in the fpe­

cial Verdier, do well-pafs in the Will to the 
Defendant Frances Bockenham, or no; for if 

-they do not pars, then this Moiety belongs 
to the Le.fror of the Plaintiff. 

And ~We are unanimouilyof Opinion, trult 
thefe Lands do not. pars to the Defendant by 
this Will. 

The Queftion, touching the Validity of 
this Will, doth depend on the ·Confideration 
of two Matters. 

Firft, On Confidera~on of the Statute of 
Wills, 32 Hen. 8. which was made to enable 
Perfons to devife Lands by their laft Wills. 

Secondly, On the Confideration of the Cu­
ftom of Gavel-kind, which is. particularly 
found in this Verdict. 

Firjt, In the firft Place I will confider, 
whether the Statute doth enable any one to 
devife Land he is not Owner of, nor has any 
lntereft in, at the Time when the Will is 
made, but doth purchafe Lands in his Life­
time after the making of fuch Will. 

This depends on the Conftruction or, that 
Act, which fays, that all and every Perfon 

"and Per[ons having Manors, Meffuages, Lands 
K 4 and 
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and Tenements, fhaH have full and free Li­
perty to difpofe and devife the fame by his 
Jail: Will and Teftament: Whether the Word 
having doth make it neceffary, that the Te­
ftator 1hould' have the Poffeffion of, or an 
Intereft in the Land at the Time of making 
his VYill, 9r wqet4er it be fufficient that he 
have pr purchafe the Lands at any Time af­
ter the' making his Will before his Death . 

. Now, in order to come at the Meaning of 
this ~ Statute, I will fuppofe this ACl: lately 

. made, and that there had been no Conftruc­
tion m~d~ thereof, . but that the OEeftion was 
intirely I1ew and undetermhled, that it were 
now Res 'integra, what, then would be a rea­
{onable Conftrucrion of thefe Words of the 
aB:; 'and' 'in 'the next Place I will confider 
what Cenftruction this ~Cl: ought to receive, 
as it has be~n al read y expounded and deter­
mined,at}d' frpIP the Confeq~cnces of fuch. 
Deterr;ninatio111 . 

Nqw, as to what would be a reafonabIe 
Conftru~ion, fuppofing it were to be made 
4e novo; and to be originally expounded, I 
am of Opiniop it would be a very reafonable 
Conftruction, that this AB: fuould not enable 
any Perf on to devife Land he has not, nor is 
Owner of at the Time of making his Will, 
Imlefs he re-publifhes it, which is the fame 
~n Subftan~e as new making it. 

The general Rule in Expofition of ACts of 
parliament is, that in all doubtful Matters, 

. We. where the Expreffi~n is in general 
T~pps~ they are tQ receive fuch a Co~ftruc-

, ~~(m 
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tion which may be agreeable to the Rules of 
the Common Law in Cafes of that Nature; 
for the Statutes are not prefumed to make 
any Alteration in the Common Law further 
or otherwife than the ACt doth declare ex­
prefl y; therefore in all general .1'4atters the 
Law prefumes the ACt did not intend to 
make any Alteration; for if the Parliament 
bad that Defign, they would have ~~preffed 
it in the ACt. 

Now how will the Common Law influence 
this Matter before us? firft, it is plail:! by the 
Rules of the Common Law, that is, fuch 
Rules as are to govern Conveyances and Dif­
pontions of :Eftates, the Law did never al­
low any Perfon, by any Conveyance at Com­
mon Law, to difpofe of the Lands he haa 
not, or had no Right or Int~reft in, at the 
Time of making and execllt:jpg fuch Con­
veyance; and fo is I Info. 265. it is there 
faid, if one releafe all the Ri~ht he has, and 
all the Right he thould or could have for the 
future, though in exprefs Words, which fuf­
ficiently thew the Intent of the' Par~y, yet 
fuch Releafe is void as to any After-Right,. 
and was never yet contradiCted by anyone. 

However, there are fome Exceptions to 
this Rule, as to Releates of future Rights, 
that is, that in fome Cafes a Man iniY re­
leafe a future Right, though by the bare 
Releafe it can never pafs t. as the I Info. which 
I cited before. If there be a Father and Son, 
and the Son diffeife the Father, and being 
in fo1T~mQn l1l<).kes a Feoffmen~ in Fee in 

til; 
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the Life of his Father, though no Right or 
Eftate is yet defcended upon him from his 
Father; yet this Feoffment wiH bar him of 
this future poffible Right, when it does ,de­

'fcend and come to him; but,this is grounded 
on 'a particular Reafon, that is, becaufe be 
had more than a mere Right, for he had the 
Poifeffion of the Land, and therefore might 
make a legal Conveyance thereof ; and the 
Law favours Extinguifhment of Rights, fo 
that the Right and the Poifeffion may go to­
gether ;befides a Feoffment i£ of a high 
Confideration in the Law, becaufe executed 
by Livery, and caufes a Tranfmutation of 
the Potreffion, and therefore is carried to the 

'f,xtinguifhment of future Rigi~ts, in favour 
of him who has the COllVeyance; for by this 
Feoffment he did not convey a bare Rignt 
only, ,but might by Law make a Feoffment 
thereof, and by Implication upon fuch'Feoff­
ment and Livery, all future Rights. of him 
that made it are extinguifhab1e ;- for being in 
Porreflion and conveying the Land itfeIf, he 
conveys all Rights attending thereon, whe-

. ther prerent or future; but yet this dot,h not 
bar his Heir at Law; for he may enter not­
withftanding" and as to him the Right is not 

.extiAguifhable abfolutely, though at the fame 
time the"Feoffment is good againit him that 
made it. This general Rule again admits of 
another Exception, and that is in the Cafe 
of a Releafe with Warranty; when~ a Man 
makes a Feoffment with Warranty, that 
Warranty will bar ,a futtlre Right, alJd that 

.will 
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will go to the Heir and bar 'him too; but 
then that is grounded on a particular R.eafon~ 
for the Warranty bars to avoid Cireuity of 
Action; for if the Heir of him who made 
the Warranty fhould recover the Land againft 
his Father's Grantee, this Land when it de­
fcended to him, would be Affets in his Hands. 
and would be liable to the Warranty, fo that 
it works an Extinguifhm~nt of ,his future 
Right by Rebutter. • 

There is no Cafe in all the Law, that by' 
any legal Conveyance at Common Law a 
Man could convey Lands he had. no Right 
to, nor in Po{feffion thereof at the time of 
fuch Conveyance: In the firft Cafe he had 
not the Poffeffion, nor any ,prefent Right; 
but if he had, by the Releafe it would have 
been e~tingl1ifhable to him that had the Pof­
fefIion, becaufe he that had the Poffeffion, 
which the Law favours, {bouid not be di­
fturbed; but future Rights it was never ex~ 
tended to. 

Yet the Law has allowed Releafes of 
Rights, which are in the Nature of PofIibi­
lities; a Man may releafe to him that has 
the Poffeffion a poffible Right only, though 
it does not allow him to transfer or convey 
away to a Stranger fuch Right; and that is 
the Reafon the Law allows a Man to releafe 
an executory Intereft in a Term which he has 
devifed to him, and is in the Nature only of 
a PofIibility; but yet he cannot align it away 
to a third Perfon, though he may, as I have 
faid before, releafe this Right to the Poffeffor 
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Dt the Land by way of Extinguiihment;. f() 
that the Rule of Conftrucrion of Convey­
ances at Common Law will be the fame Rml<; 
to expound tbis Statute; but to narrow this 
Queftion a little more, I do agree that De­
vifes of Land have not been fubjeB: to the 
ftri{l: Rules of Conveyances at Common 
Law, becaufe the Law favours Difpofitions 
by Win, to make:;. them agreeable to the In­
tent of the Teftator; whereas Conveyances 
at Common Law ftand on a different Foot. 
In the Cafe of Wills the Teftator is. inops 
Conjltii, and has no Opportunity of obfer­
ving the Formalities of Law;, and therefore 
Wills are Not in all Cafes fubjeCl: to the Rules 
d Conveyances at. Common Law; but then 
a'l1 this is grounded upon the Suppofition 
that the Tdl:a.tor has wherewithal tQ make 
Difpofition of. 

Let us then confider how the Law makes 
ConftruB:ion in what comes neareft to Wills, 
and that is Conveyances of Land to U fes, 
which the Statute of the 27 Hen. 8. hath ex­
ecuted into Poffeffion;. the Rules' of Con .. 
i1:ruB:ion in thefe Cafes are the moil: proper 
Rules to be adapted to WiJIs .. 

Wills have been all along conftrued ac­
(:oTdrng to the Intent, and fo has the Law 
al:ways fupported thofe Conveyances to Ufes, 
00 the fuppofed Intention of the Party to 
fllpply little DefeCts as may be fuppofed. to> 
be in th~n. 

Now, by Conveyances, to Ufes at Com­
mon Law, could any Man convey an Ufe in 

Land 
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L-and which he had not at the Time of rna­
J9ng the Conveyance? Surely he could not; 
and that is plainly proved by thtl Cafe of 
Telvertf11J, and r.elvef'ton: There the Father 
covenanted to frand [fifed of Lands which he 
afterwards fhould purchafe,' to the U fe of 
h,imfelf flO)r Life, and afterwards to his young­
eft Son and his Heirs, and afterwards he 
purchafed Land and died; and the 'Queftioll 
was, whether the eldeft or youngefr ·,Son 
fbould take it; and it was there refolv.e~ 
that no U fe could afire to the youngeft SOn, 
being of Land that he' had not at the Time 
of making the Conveyance; and that is 
g.rounded upon very good Reafons, becaufe 
he cannot caife a Ufe ,of Land which is not 
his own; for if a Man whick has no Right 
to Land can raife a Ufe of that Land, then 
two at the fame Time might raife Ufes; fur 
it cannot be denied but that he that is Owner 
of the Land may difpofe of i~ and raife what 
Ufes he pleafes, and that he is the proper­
Perfon on a Sale to declare the Dfes. It is 
impoffible the fame Land fuould be to :the 
Purchafer f.or Life, with Remainder to his 
y.oungeft Son and his Heirs, and at the fame 
Time be to him and his Heirs; thefe wouid 
be contradiEtory Ufes, being at one and. the 

·£:tme Time, as being declared by different 
Per[ons. 

It is allowable indeed in the Law for a 
Man to covenant that h~ will purchafe Lands 
by fuch a Time, and to levy a Fine thereof, 
and that the fame thall be and enure to fuch 
and fuch Ufes. 

But 
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But then the Reafon of that is, when the' 

faid Lands are purchafed, and- a Fine levied~ 
the Vfe arifeth on the Fine, and· not on the 
Deed made by him before he was Owner of 
the. L~nd,; and though he could not def:lare· 
the Ufe before he had the Land, yet the 
Fine raifes the Vfe, and· the Deed made be­
fore is only. an Evidence of his Intention that 
it fhould- be to fuch Vres, if no Vfes were 
declared at the 'Dime of levying -the Fine, 
for at that Time he, might declare other. 
Ufes; but no other Ufes being declared, that 
Deed [erves for- an Evidence of the Intention 
of the Party, no other Intention appearing. ' 

To- apply that- to this Cafe; here is a Con~ 
veyance made, whereby Land is difpofed of 
which he had not at die Time of making 
the Will, and is a Difpofition to take effect 
in futuro, and fo was that Cafe a Grant and 
Difpofition of Land when he' fuould pur­
chafe it; fo this Will cannot be a prefene 
Difpofition: of wHat he had not, but a De­
claration how the Land fhould go at his 
Death; but it is very plain that the making 
of the Will is the Foundation, and is an in:' 
choate- Difpofition; fo that if the Devifo_r 
has not the Land at the Time, it will not 
pafs. 

There is yet a further Reafon why Wills'­
fhould receive fuch a ConftruCtion as Con­
veyances by way of Bfe, and why they 
fhould imitate fuch Conveyances, becaufe it 
appears that the ACt: of Parliament of Wills 
was made to fllpply the Power of declaring 

Ufes 
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tJres by Men's laft Wills and Teftaments, 
which they had before the 27th of lien. 8. of 
Ufes; for though: the Subjects; before' the 
32d of Hen. 8. of WiHs, had not any Power 
to difpofe of their Lands by their laft.Will~ 
'yet they' had what was tantamount, which 
was a Power to declare Ures; for before the 
27 Hen. 8. -which executes the P.offeffion to 
the Ufe, all the Lands were fubjeCl: to the 
Ceftui qJle Ufo, and he had a POWel'! to de .. 
dare the Ufe .of Land; the Truftees had; 
the Poffeffion as he thought fit, either. by 
Deed or Will, [0 that in effOOt: he had a 
Power of deviling' by Will by declaring the 
Dfes the Truftees fhould ftand {eifed to after 
his Death; but when the 2 7 Hm. 8'. came 
and executed the Poffeffion to the V fe, then­
the CejJui que Ufe had no fuch Power of de­
claring the Vfe as before, becaufe' then tho 
U fe and the Land were the fame: Thing, be­
ing united together; and that is the ReafoD 
why this Statute of Wills gave Men,P.ower 
to difpofe of their Lands by Will, which 
was given in lieu of that Power which Cejfui 
'pee Ufo had before of declaring the Ufes of 
the Land a'S he thought fit; and therefore 
there is a great deal of Reafon a Will fhould 
receive the fame ConftruCl:ion. 

But it is objeCl:ed, that a Will is not to be 
conftrued according to Conveyances by Deed 
at Common Law, becaufe a wm is no pre­
fent and immediate DifpoLition of Land, and 
is not like a Deed that takes effeCt: imme­
diately by Delivery; for in fuch Cafe a Man 

muft 
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muA: have the Land at the Time, or dfe ie. 
is againft the Nature of the Grant or imme­
diate Gift to difpofe of what he has not; 
but a Will is another thing, it is only a fu~ 
ture Difpofition in cafe the Man dies without 
any other Alienation; and is ambulatory, 
and not com pleated or confummated till his 
Death; and therefore Reafon good he fhould 
be able to difpofe of the Lands he fhol1'ld 
have or purchafe before his Death, becaufe it 
does not take effeCt till Death. 

Now in Anf wer to this Objection, I fhall 
diftinguifh to what Purpofes a Will does not 
take effeCt till Death, and to what Purpofes 
it does take effea: from the Time of the 
making, and before the Party's Death; it is 
'true, to many Purpofes a Will takes no ef~ 
fea: ,till the Teftator's De~th; but on the 
<>ther Hand, to many other Purpofes it takes 
effect from the Time of making the Will. 

Indeed as to vefting an Intereft in the De­
"ifee, the Law has Regard to the Death of 
the Party only; for no Jntereft can veft in 
the Devifee as long as the Teftator lives, and 
a Will in its own Nature is not to pafs any 
thing but upon Suppofition of the Tefta­
tor's Death; for it is a Provifion and Direc­
tion how his Lands and Eftate fhall go;when 
he can keep them no longer. Where a Man 
deviCes Lands to another, and the Devifee 
happens to die before the Devifor, this is a 
void Devife, and the Lands do not pars; 
for if they fhould, the Heins of the Devifee 
rouft take, contrary to the Intent of the De-

vifor; 
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Yifor; for by the Will he was intended td 
take by' Defcent; .and if the Lands ,pafs, he 
lVufi: now ta,ke by Purchafe.; In this Regard 
a!fo, a Man's Wi(e _ may take by h~s Wi11, 
though fhe <;annot tak~ by any Conveyance 
at Common Law, ,for the ,Will not ,taking 
effeCt in Point of, tra~sferrin$ a.n ~ntereft till 
after the Hufband's De,ath" the IS IJ;1 the Na~ 
ture of a Stranger~ and fo the Land will welt 
pafs to her; al)d in I many other Cafes of this 
Nature which I could f!lention,. if ,neceffary; 
a Will takes no effeCt till the Death of the 
Teftator. , , ' 
, But when you confider another thing ne­
~effary, cd ma~e ~ Will good, as a neceffary 
~alification in the Teftator, \ which is the 
~ower and Capacity of difpofing by ~is Wi1l~ 
there I take, it the Law regards the Time of 
~laking the Will, and as to, the Pmver of 
~ifpofing by Will, that confifts of f~veral 
Particula~s; as, jirft; To enable the Teftator 
to difpofe by Wil,]; or any other Way, the 
Law requires he fhQulq. have an Intereft in 
the thing,he is to difpoie of; and if he have 
ilo Intereft in the thing to be difpofed of~ 
how can he, be faid in any Senfe to have a 
Power of difpofing ?, , ' 

Secondly, The Teftator mufi: not. only have 
an Intereft in the thing devifed at the Time 

,9£ making the Will, but muft have a difpo­
flng Mind too~ he muft have Ability ,arid 
Capacity in Point of Difcretidn and tJ nder­
~anding, as a rational Man; and thefe two 
q~alifications are neceffary to make up the 

L Ppw~r 



Law of pevifes 
Power of clifpofing; and this Power muft 
be perfeB: and compleat at the Time of ina.i 
king the Will, and none of thefe ~alifica­
tions coming after, though before the Death 
of the Teftaror, will make this Power good, 
and the Will effeB:ual in Law. Thefe are 
perfonal Qpalifications, and muft be ha.d at 
the Time of difpofing, and will be too late 
to come after. Now, as to Qualifications in 
Point of Difcretion, if a Man be non compos, 
and not in ,his right Senfes at the Time 'of 
making his Will, 'though he afterwards, ne­
ver fo long before his Death, becomes a Man 
o( Underftanding and fOUl1d Judgment and 
Memory, yet the Will is a void Will, and 
will by no means be made good, beca'ufe he 
wanted the difpofing Power at the Time of 
the Difpofition, which was at the Time of 
making his Will; fo the Law is the fame 
of a Ferne Covert. If a married Woman 
makes a Will, though {he become a Widow 
and unmarried before her Death, yet fuch is 
a ~oid Devife without, Re-publication; for 
the Law here regards the Time of making 
only; 'fa it is in the Cafe of an Infant, if he 
makes a Will, though he be of Age, nay, 
though he be ever fo old when he dies, yet ~t 
is a void Devife, becaufe he had not Difcre­
'tion, nor a difpofing Power at the Time of 
making; for it is that which the Law regards 
in thefe Cafes, and not the Time of the_Death 
of the Teftator. 

Then as to the other Point, or neceffary 
QEalification,' which goes to the Power of 
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dlfpofing, which is his Ownerlhip of the 
Land, the Law requires th'at to be compleat 
at the Time of making, the Will ; confider4 
as to this Point the Law is very {tria, that 
the Teftatorfhould have a difpofing Power 
at the Time of making the Will; for it is fo 
far from allowing a fubfequent Power' by Ac­
quifition after to make the Will good, that 
the Law requires a Continuance of the fame 
Intereft the Devifor had at the Time of ma­
king the Will, to remain unaltered, even td 
the Time of the Death; for that any, even 3 LeiV. 108. 

the leaf\: Alteration of this Intereft, is arl ac-
tual Revocation ,of fuch Will; as where there 
is a Tenant in Tail, and he makes his Will, 
and deviles thefe Lands away: Now, though 
he hath an Inheritance in thefe Lands, and 
they are his own, and he could dif pofe of 
the abfolute Inheritance in Fee-fimple by 
Fine or Recovery, yet if at any Time after 
the making fuch Will, at any Time. before 
his Death, he fuffers a Recovery to him and 
his Heirs, and fo alters the ,Eftate from a 
Tai1 to a Fee, this is alfo fo far from ma-
king his Will good, that it is an actual Re~ 
vocation of the Will; yet he was the Owner 
of the'Land at the Time of making theWill, 
and is no more now, but only the Eftate is 
altered; and he has now another fort of Fee; 
nay, the Law is ftill ftriaer; as where there 
is Tenant in F ee-fimple, and he devifes his 
Land to another, and .aftet that, and fome 
Time before his D~ath; he makes a Feoff-
ment of thefe Lands to another for the U fe 
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of himfel.f and his Heirs; though this to 
fome Pl1rpo[~ is no Alteration, for he is ab­
{olute Owner of the Eftate as before,. ytit 
this does not make the Will gooP, but is a 
Revocation thereof; and fo it was adjudged 
in ·the Cafe of my Lord Lincoln, though fo 
fmall an Alteration. 

Now this fhews that the Law reguires that 
the Teftator fhould have a compleat Power 
of difpofing at the Time of making the Wil1, 
and that that Power and Intereft he had at 
Time fhould continue, and· be the very fame:. 
at the Time of his Death. 

Now if the Law will not allow any the 
leaft Alteration of Eftate from that which he 
'had at the Time of making the Will, but 
will rather work a Revocation and Deftruc­
tion of the Will, I do not fee how the Tefta­
tor's purchafing after can work here to make 
the Will good, when he had nothing at all, 
no Intereft in or to the Land at the Time of 
making the. Will; this IS a far greater Alte­
ration than from a Tail to a Fee, or from 
one fort of Fee to another; for this is an 
Acquifition of new Right, and a new Power; 
it is totally a new Intereft purchafed af«:r 
making the Will, when he had neither Right 
or Intereft at the Time of the Will, which. 
can never have effect to make this Will g09d, 
fo as to give the Power of difpofing of the 
Lands. 

In a Will the Law requires the Devifor to 
have this Power compleat and intire, both 
in regard of the Eftate and Intereft to be dif­
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pored of, and in regard of the Teftator's­
Underftanding and Difcretion, which are ne­
ceffary to be had at the Time of making 
the Will; and though they happen after­
wards, though never fo long before his 
Death, yet they come too late; fo that if 
this Att of Wills were now de novo to be 
conftrued, it would receive this ConftruB:ion, 
That a Man having Lands, fo as to give him 
a Power-to devife them by Will by virtue of 
the [aid Act, muft be meant having at the 
Time of making his Will, and not at the 
Time of his Death only. 

Secondly, But then in the fecond Place, this 
being a Law made a long Time, and that 
has received many uniform Determinations 
agreeable to this ConftruB:ion, this ol.lght to 
be -of great Confideration always, that the 
Law may be certain when there has been fo­
Iemn''Determinations after long Deltates, and 
an Acquiefcence under them, and when ac­
cepted and received as a Rule of Property, 
though fome fhould be diffatisfied in .their 
private Judgments. Were the Matter to be 
newly refolved, it is but reafonable we fhould 
aeEtuiefce and determine the fame Way to 
prevent greater Mifchiefs, which might arife 
from the Uncertainty of the Law ; now there 
have been feveral folemn Refolmions and 
Acquiefcences under them, that a Man can­
not difpofe of Lands before he has them. 

As to the Cafe of Brett and Rigden, I do 
not take that to be a Determination of this 
Point; that Cafe was no more than this: A 
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Man had Lands in a certain Parifu or Place~ 
~md made his Will~' aqd gav.e away all his 
:J...ands in tha~ Parifu, and af~er'wards, fome 
Time before his Death, purchafed Qther Lands 
in. the fame Pariih;. and the ~eftion was" 
whether thefe new purchafed Lands fuould 
pafs or not; and held they would not: Bu~ 
that Judgment was not grounded on this 
Qpeftion, whether he could devife Lands he 
had not, but whether the W Qrds of the Will 
~n Point of Intention would extend further 
than to thofe Lands he had at the Time of 
P1aking the Will, there being in that Will 
no future W prds, nor declared Intention of 
pailing any Lands he fuould purchafe' in fu~ 
luro; that Judgment went rather upon the 
Suppofition that the Intention of the Teftator 
was, fatisfied in pailing thofe Lands the Tefta­
tor had at the Time of making the Will; for 
~here beiig no future Words in the Wi;}, it 
might be the Intention of the Teftator, that 
~he Devifee ihould have· the Land at the . 
Time of making his Will, and the Heir at 
Law have the new purchafed J;..ands by De· 
fcent. . 

But there are fome Cafes in Point, q.s But"! 
fer and Baker's Cafe in the third Part of my 
Lord Coke's Reports, and Leonard Lovids 
Cafe in the tenth Report of my Lord Coke; 
~hey exprefiy go on the Word having at the 
Time of making the Will, and this has beeq. 
all along taken as the Rule ~ and all People 
pught to. acqu~efce therein, being fo often 
~!ld ~Q fqlemnly in thi~ Manner de~ermined ; 
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~nd now I am come to the fecond Point on 
which this depends, and that is the Cuftom. 
, Whether, though it ihould be allowed that 

by a Will a Man cannot difpofe of Land 
which he had not at the Time of making the 
Will, and which he pUfcbafed afterwards; 
yet whether fuch' Devife may not by fneh 
Cqftom be made a good Devife; and I am 
of Opinion it will not. 

The Cuftom found is no more than that 
Gavel-kind Land may 'be devifec;l by Will in 
Writing; but there is no fuch Cuftom found, 
as that a Man may devife Gavel-kind Land 
that he has not, but only that Gavel-kind 
Land is devifable. 

If it be a reafonable Conftruction of thlt 
AB: of Wills, that to enable a Man to de­
vife he ihould have the Land at the Time of 
making his 'Will, why fhould not this Cu­
nom be (0 expounped, fince the Cuftom is 
only to enable a Man to devife Land; if it 
be a reafonable, Conftruaion as to Socage 
Lands, why not as to Gavel-:k.ind Lands? 
There is no more particular Reafon in one 
Cafe than- in the otner, and the rather be­
caufe all Cuftoms, which are againft the 
Common Law of England, ought to be ta­
ken frrial y, nay very ftrial y. even ftriB:er 
than an Act of Parliament that alters the 
Common Law. 

It is a genera,I .Rule, that Cuftoms are not 
to be enlarged beyond the Urage, becaufe it 
is the Urage and Practice that makes the 
Law in fllCh Cafes, and not the Reafon. of' 
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the Thing; for it cannot be faid that a G~: 
110m is founded ()I1 Reafon, th~l!gh an un: 
reafonable Cuftom is void; for no Reafon, 
,~ven the higheft whatfoever, could make 
'a Cuftom or~aw; it is no particular Rea~ 
fon tha~ makes any Cqftoin pr ,~aw, but 
Dfage and Practice itfelf, w~tho~t Regarq 
had to any Reafon of fuch Ufage; and there­
fore you cannot e~large fuch Cuftom 'by any 
Parity of Reafon, fince Reafon hath no Part 
in the making of fuch' Cuftom. , . 
. Now in Conftruction of ACts of Parliament 
it is otherwife, and' there is a greater Lad":' 
tude allowed in them, and' the Reafon that 
induced the Law-makers to make flich Acts 
to take away the. Common Law may be, im~ 
is ufually, urged in many Conftructions of 
them; therefore in doubtful Cafes we may 
~nlarge the ConftruCtions of ACts of Parlia­
ment according to the Reafon and Senfe of 
the Law-ma~ers? expreifed in other Parts of 
the Acts; or conftrue them by confidering 
the Frame and Defign of the Whole; but it 
is not fo ih the Cafe. of a CuftOrTI; becaufe 
not founded on any particular Reafon, for 

. the Reafon of the Common Law isagainft 
it; bqt the Law allows Ufage in particular 
Places to fuperfede the Common Law, and 
is the local Law, which is never to be ex:" 
~end~d farther than the U rage and Practice, 
whiCh' is ~he ~nly thing that makes it Law. ' 
\ Now' ~here is 'nothing here found' ofa 
Ufage to devife Lands which a Man had not, 
or which he fhould afterwards purchafe; ana 
! 'I • •. . .; . ;: • I. • 'then 
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then*we muft enlarge this Cuftom to deviCe 
Lands which the Devifor had not at the 
Time of making his Will, which is beyon4 
a reafonable Conftruction; for though it be 
lawful and cuftomary t.O devife Lands a Man 
has, 'yei: it does not fqlIow by the fame Rea­
fon: that a Man ~ay .devife the Lands he 
has not, for it ·is a different Confideration, 
becaufe' the C~mmon Law enables a Man to 
aifpofe of what he has;' but there is not the 
fame Parity of Reafon to difpofe of what he 
;I~as not, being fa thing againft Rea.,fon, that 
any Man lliould have a' Right to difpofe1 
when he had nothing to be difpofed of; 
therefore ought not to b!'! carried in Parity of 
Reafon further than in Cllftom, which ought 
to be confhued more ftriClly than it would 
be at Common Law. .. " 

But t'hen it is further objected, that this 
Cuftom is a general Power of difpofing, as 
far as a Man may, his Goods and Chattels at 
Common Law, which he may~ev:ifein Man::' 
.ner as is contended the Land~ ough~ to go in 
this Cafe; for it is faia (fay they) in Fitz­
herbert's Natura Bre'Utum, that the Cuftom 
of Gavel-'kind is to devife Lands tanquam 
Bona & Catalla; but furely thefe Words do 
not prove that Gavel-kind Land by fuch Cll­
from may be difpofed of to all Purpofes, as 
Goods and Chattels; there i~ moft c€rtainly 'il 
great Difference between a Devife of Lands 
and a Devife of G()od!) and Chatt'els; fur 
Goods and C~attels were always teftame'ntary 
Things. If a Man makes his Will, the ~aw 
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gives all his Goods and Chattds and perfo. 
nal Eftate to his Executor; by his being na­
med Executor he has a Right to all the per~ 
ronal Eftate; and if a Man made no Will, 
the Ordinary did difpofe of the Inteftate's 
Eftate till the Statute of ,granting Admini­
ftration was made; fo as to the peri0:1al 
Eftate, the Law did a-ppoint no Perfon who 
:fhould go in Succeffion as to that; uniefs the 
Teftator did difpofe of it; but as to the 
Land, the Law has appointed the Heir to 
reprefent. the Anceftor, and to fucceed him 
ip his Inheritance; therefore Lands ought not 
to go from the Heir to whom the Law ha! 
given the.m, otherwife than as exprefiy de .. 
vifed from him to fome other. 
__ And though the 'fefrator doth difpofe of 
his Goods and Chattels by his Will to the 
Legatees; yet they all pafs to the Executor, 
and he has them all in the Nature of a Tru­
ftee, and he alone has a Title in Law to 
them, and nothing paires to a Legatee, nor 
can a Legatee take any thing to him' devifed 
until the Executor doth airent; fo that this 
in effect amounts to no more than a Direc­
tion to the Executor how he !hall difpofe of 
the teftamentary Eftate, when Debts aRd Fu­
neral Expenees are paid. 

Teftaments of Goods and Chattels are by 
the Civil Law of Ecclefiaftical Conufance, 
and fubject to the Rules of the Spiritual 
Court, and to be governed by their Law; 
but as to Lands, nothing enables a Man to 
take but the Common Law, and the Heir is 
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and Revocations. 
in by Defcent, as being a Perf on appointed 
by the Common Law to fucceed and repre­
fent his Anceftor; and if Lands are devifed 
away by Will from the Heir, they pafs im .. 
mediately by the Will to the Devifee; fo 
that there is a mighty Difference between a 
Difpofition of Lands and of Goods and 
Chattels. 

The Cafes cited at the Bar to fuppo~ the 
Devife were Brook 15. Title Devije; Fitzber­
bert 17. and Stat bam' s Abridgment I I. the 
fame Title; and thefe were preifed as All· 
thorities in Point. 

All thefe Cafes were founded on the Year 
Book, 39 Hen. 6. I have looked into that 
Book, but that does not by any means war·, 
rant any fuch Opinion; for the principal 
Cafe was no more than this; A Man devifed 
Land, and was afterwards diffeifed, and then 
died; the Qyeftion there was, whether it was a' 
good Will, becaufe he did not die feifed; 
and the Book fays, But fuppofe a Man fhould 
after making his Will purchafe Lands; and 
there is no Refoilltion to that, but only a 
~ery; fo that thefe Books are only CoUee·' 
tions from, and Inferences upon, 39 Hen. 6, Rep. illEfJ. 77. 
which wan:ants no [uch thing, but rather the Greenhill v ..... 
contrary; efpecially if it be coofidered that Greenhill. 
Cafe muft be on a Cuftom to devife, becaufe 
long before the Stalute of Wills. 

And therefore I think for thefe Reafons 
the Plaintiff ought to have his Judgment. 



Law of'Devi/es 
j. S. {eifed in Fee devifed Lands to his 

Grandaughter for Life, Remainder to his 
right Heirs Male for ever, and dies, leaving 
his Grandaughter Heir at Law, and a decea­
fed Brother's Son his next Heir Male; the 
Devife of the Remainder is void. Dawes 
and Ferrers, 2 Will. Rep. I. 

Devife of Lands to Truftees, in Truft:; if 
the e1deft Son of A. turn Proteftant, then to 
fllCh eldeft Son; this is a good Devife, as not 
being to a Papift, but a Proteftant. Carteret 
and Carteret, Ibid. 132. 

Devife to .d. a Proteftant for Life, Re:.. 
mai~der tQ B~ a Papift for Life, Remainder 
to C. a Proteftant; 4. dies, B. being a, Pa­
pift is difabled to take, ~nd f;. 1haI~ fake pre" 
fently in the fame Manner as if the Remain-

,tier had been limited to a Monk. Carrick 
and Errington, Ibid. 361, 362. 

The Stat. of the 1 1& 12 W. 3. C.4. which 
difables a Papift from purchafing Lands, dif­
abIes him from taking by Purchafe, and con­

. fequently from taking by Devife. Ibid. 
Devife of Lands to A. a Proteftant for 

Life, Remainder to B. a Papift for Life, Re-
'mainder to Truftees for the Life of B. in 
Truft to let B. take the Profits, and to pre­
ferve the contingent Remainders: The Truft 
to let B. the Papift take the Profits is void; 
but the Tr!Jft to preferve the contingent' Re~ 
lriainders is good. Ibid. 362. 

Devife of 100 I. and 50 I. per Annum to A. 
apq his Heirs~ and if 4. die without Heirs, 

then 
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then to a Charity; A. dies without I.fJue, li­
'Ving the c.teftator; the Will is void as to the 
Whole, and the Charity cannot take. Attor­
ney Genera! and Gill, 2 Will. Rep. 369' . 

A Papif!: conforming at eighteen is capa­
ble of taking by DeviCe' made when under 
that Age. Hi!! and FiJkins, &c. Lucas's 
Rep. 48 I, 536. 

A Devife to one and the Heirs of his 
Body, and if he go ab<?ut to alien, his Eftate 
1hall ceafe, and the Lands go over to an 
HoCpital; the Devife over void, as an In­
vention to create Perpetuities. Company of 
Pewterers and Chrijt's Ha'!pital, I rern. 1'61. 

J. S. devifedhis Eftate to the Drapers 
Company and theirSuccefl'ors in Truf!:, to 
convey the Premifl'es to his Godfon Matthew 
Humberfton for Life, and afterwards, upon 
the Death of the faid Matthew, to his firft 
Son for Life; and fo to the firft Son of that 
firf!: Son for Life, &c. and if no Iifue Male 
of the firft Son, then to the fecond Son of 
faid Mattbew Humberfton for Life, and fo to 
his firIt Son,&c. :lnd in Failure of fuch If­
fue of faidMattbew, then to another Matthew 
Htlmberflon for Life, and to his firft Son for 
Life, &c. with Remainders over to very many 
of the Humberftons (as the Reporter thinks, 
about fifey) for th~r Lives fucceffively, and 
their re[peCtiv~ Sons, when born, for their 
Lives, without giving any Ef!:ate in Tail to, 
any of them, or making any Difpofition of 
the Fee. Per Ld. Chan. Cowper, Though an 
Attempt to make a Perpetuity for fucceffive 
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Lives be vain, yet fo far as it-is confiftenf 
with the Rules of Law, it ought to be com .. 
plied with; and therefore his Lordjhip de­
creed, that all the Sons of the feveral Hum­
/;erjlons, already born, fhould take Eftates for 
their Lives, but that the Limitation to the 
Sons unborn fhould be in Tail. Humberflon 
and" Humberflon, 1 Will. Rep. 332. 2 Vern. 
737. S. C. Pree. in eblln. 455. S. C. GUb. 
Rep. inEq. 128. S. C. 

If I devife all my Lands, Tenements and 
Hereditaments i,n Dale, and I have a Manor 
in D.ale, fuch Manor being an Hereditament 
in Dale will pafs; though perhaps it might 
be a Doubt, if a Man has Lands, and alfo a 
'Manor in Dal~, of which the Lands are not 
Parcel, whether by' the Devife of all his 
Lands in Dale his' Manor will pafs; per Ld. 
Chan. :r albot in the Cafe of Haflewood and 
Pope, 3 Will. Rep. 322. 

J. S. devifes all his Freehold Houfes in A. 
and hath none but Leafehold Houfes, thefe 
1hall pafs; focus in a Grant. I Will. Rep., 
286. 

A. devifed in the fonowing Manner: I 
make my Niece Executrix of all my Goodst 
Lands and Chattels; the Teftator had a real 
and perfonal Eftate, but no Leafes or Inte ... 
refts for Years in any Lands whatfoever; and 
the Qpeftion was, Whether any or what Eftate 
paffed in the Lands by this Dev1fe; and Ld. 
Chan. was clear of Opinion, that the real 
Eftate did not pafs by, thefe Words, and that 
the Word Lands waS not (as objected) ufelefs~ 

and 
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and to be rejeCted, for that in all Probabi· 
Iity there might be Rents in Arrear of thofe 
Lands' which would pafs to the Niece by her 
being made Executrix. Pigg.ot and Penrice, 
J Vol. Abr. Eq. 209. Ca. 13. Pree. in ChaD. 
471-. S.C. CUb. Rep. inEq. 137', Comyns 
25°· 

J. S. devifes all his Lands in A. B. and C. 
and elJewhere; the Teftator hath Lands in.d. 
B. and C. and Lands of much greater Value 
in another County; the Lands in the other 
'County {ball pafs by the Word elJewhere. 
Chejter and Chejter, 3 Will. Rep. 61. 
, By'the Word Lands an Advowfon will not 
pafs; by Hereditaments it may. StZvil and Sa­
viI, ForteJc. Rep. 351. 

Lands devifed to A. and after in the fame 
Will to B. they {ball take it between them. 
Contra, Ld. Coke's Opinion, that the latter 
Claufe revoked the former.-Obiter. Fane 
~nd Fane, I Vern. 30. 

1. s. devifes 3000 I. to all the natural 
Children of his SOl1 by Mrs. He1!eage; the 
natural Children born after making the Will 
{ball not take; nay the Child in ventre fa 
Mere {ball not take. Metham and 'I'he Duke 
ef Devon, I Will. Rep. 529' 

A Devife to Relations is to be confined to 
fuch as would take by the Statute of Difrri­
butions; but their Shares as to the taking 
per Capita and per Stirpes may be different. 
'fhoma's and Ho/e, Cafes in Eq. temp. 'I'albot 
25 1 • 

Devife 
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_ Devife fo A.and his Hfue, Remainder id 
B. and his Ifflie; Remainder to the Heirs of 
A;":-A. dies without I{fue in the Life 'of the 
Teftatbr; B. dies in the Life of the Teftator; 
but leaves Iffue, who _ is alfo the Heir of 4: 
This Hfue {hall not take an Eftate-tail, as If­
tue of B. lior the Remainder in Fee; as Hei~ 
to A. Goodright and Wright, l Will. 397. 

1, s. devifes to his Wife for Life; Reinain­
der to his Grandaughter (who was his Heir 
at Law) for Life, Remainder to his own 
Heirs Male; a Nephew, although he be next 
Heir Male, cannot take by virtue of the 1aR: 
Limitation, not having both Parts of the 
Defcription m.eeting :in him. Dawes and Fer-
rars, Pree, in Chan. 589' , 

1. s. devifes the Surplus of his perfonal 
Eftate ,to fix Perfons, to each a fixth Part; 
one of them dies in the Life-time of the Te­
fr~tpr, this fixth rart {hall be taken as un­
difpofed of by the Will, and go to the T~­
frator's next 0.£ Kin. Page and Page, 2 Will. 
Rep. 489' _ . 

If Lands be devifed' to A~ and his Heirs, 
and A. dies before the Teftator, the Heirs 
fhall tak~ nothing; for Heirs is a "'lord of 
Limitation, and not of Purchafe: Agreed 
per tot' Cur'. I Freem. 293. in C. B. 

A Termor of 1000 Years, with0ut Im­
peachment {)f Wafte, devifed: the fame td 
Defendant; and if he die without IjJue, theri 
to Plaintiff; and per Ld. K. this being ape..: 
vife after dying without Iffue generally, is void. 
'/- Vol. Abr. Eq. 357. Ca. 3-

A per..; 
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A perfonal Eftate was devifed to j. S. and 

in cafe ihe fhould die without Hrue; then to 
B. the Devife OYer to B. is void. 2 Freem, 
Rep. 287' Ca. 357. b. 

If a Man be non compos, and not in his 
right Senfes at the Time of making his Will, 
,though he afterwards, never fo long before 
his Death, becomes a Man of Underftanding 
and f()und Judgment and Memory) yet the 
Will is void, becallfe he wanted the difpo­
flng Power at the Time of Difpofition, which 
was the Time of making his Will.--50 the 
Law is the fame of a Feme Covert; for if a 
Feme Covert maketh a Will, though fhe be­
comes a Widow and unmarried before her 
Death, yet fuch is a void Devife without 
Re-publication, for the Law here regards the 
Time of making only.-So it is in the Cafe 
of an Infant; if he makes a W ill, though 

"I he be of Age, nay though he be never fo old 
when he dies, yet it is a void Devife, becdllfe 
he had not Difcretion, nor a difpofingMicd. 
at the Time of making; per ctrevor eh. J. 
in the Cafe of Archer and Bockingham, Rep. 
of Cafes temp. Q.Ann. 157. 

A Devife to A. with feveral Remainders, 
and a Remainder over to the Heirs Male of 
the Devifor; the Devifor had no Heirs Male 
of his Body at his Death; it is a void Limi­
tation, and a collateral. Male cannot take by 
this Devife. --In the King's Cafe a Grant 
to Heir Male is void, but in that of a com­
mon Perron it is a Fee, and the Word Ji,1ale 
is idle; but Heirs Male, &c. in a Will art; 
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always intended of the Body, and implies 
an Eftate-tail in B. R. Ford and OJ!ulflon, 
Ibid. 189' 3 Salk. 336. S. C. a Devife of a Re­
mainder to his right Heirs Male muft be in­
tended right Heirs Male of his Body, and 
no collateral Heirs Male fhall take by fuch a 
Limitation by way of Remainder. 

Devife of a perfonal Eftate to B. and his 
nfue, or to B. and if he die without Iffl1e, 
Remainder over to C. is void, and the whole 
Intereft vefted in B. Gibbs and Barna':rdifton, 
Gilb. Eq. Rep. 79' Prec. in Chan. 323, S. C. 
UP. . 

In Ejectment and fpedal VerdiB:. 'J. S. 
poffeffed of a long Term for Years in Lands, 
devifed them to A. Sir St. Andrew St. John, 
and his two Brothers fucceffive1y, provided 
that neither of them fhould take till after 
they are married; Rowland the third Brother 
dies, Sir St. Andrew dies, the fecond Brother 
is Leifor of the Plaintiff: The Queftion upon 
the fpecial VerdiCt was, whether this was a 
good Devife to Sir St. Andrew St. 'John and 
his Brothers? It wa~ objected, that this was 
avoid Devife for the Uncertainty who fhould 
take, by reafon of the. Word JucceJfively: Re­
folved per tot' Cur', that the Plaintiff fhould 
have his Judgment, becaufe the Devife is not 
void for the Uncertainty. Ungly and Peale, 

.\zFof . .dbr. Eq. 358 . . Ca.8. citesVin.Abr. Tit. 
DeviJc (D) Ca. 19. Vide Lucas's Rep. 103. 

Ongly and Peaa, S. C. zLd. Raym. 13 12• 

Ongley and Peale, S. C . • 
It 
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It has been faid, that if an Eftate has been 

given to a Man and his Iffue, it is void for 
the Uncertainty, becaufe it not appearing, 
whether Male or Female;' but that has been 
held and determined fillce not to be Law; 
and )ret it is well enough in a DeviL; per 
Cur' in B. R. in the Cafe of Sba1.o and Weigh, 
Gilb. Eq. Rep. '28. 

Tdbtor devifed 550 (omitting Pounds) to 
his Daughter M and aIfo devifes 5501. to his 
Daughter B. and per C~wper C. the fubfe­
quent Devife to B. makes it extreamly clear 
that the Teftator me~'-r.t 550 I. and it is :1S 

certain and good, as if the Word (Pounds) 
had been expreifed. Preeman and Freeman, 
2 Vol. Abr. Eq. 359. Ca. I I. cites Vin. Abr. 
Tit. DeviJe (D) Ca. 22. 

The Father in his Will taking notice, that 
his Son]. had iTI'llCh difobliged him, declares 
thus; I do hereby refolve not to give him 
any more than 20 I. a Year for Life, to be 
paid him quarterly. N. B. This was a Ba­
ftard Son, to whom the Father had by a for­
mer Will given 80 I. a Year; but in the fe­
cond Will he takes notice of his ill Behaviour 
at the Univerfity, and devifes that Eftate to 
his legitimate Son: Per his Honour, J. {hall 
take nothing by this Will, the Worcts not 
amounting to a Devife. Holder and Holder~ 
2 Vol .. 1br. Eq. 359. Ca. 12, cites Yin. Abr. 
Tit. Devife (D b) Ca. 8. 

1. S. poffeffedof a Term devifed it to A; 
and B. and if either of them di~d, and leave 
no Iffue of their refpeEtive Bodies, 'then to C. 
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His Honour helel that the Devife over was 
void. Froth and Chapman, I Will. Rep. 664. 
-Afterwards Ld. Parker, upon an Appeal, 
reverJed this Decree. Ibid. 

Devife of Lands to S. and the Heirs of 
his Body; S. died in the Life-time of the 
Devifor; this is in the Nature of a lapfed 
Legacy, and the Heir of S. fhall take no­
thing. Wynne and Wynne, 2 Vol. Abr. EIJ. 
360. Ca. 16. cites Vin. Abr. Tit. Devi[e (W 
c) Ca. IS. 

A. devifed aU that his Meffuage or Tene­
ment in E. to F. and his Heirs, and all the 
teft o( his Meffuages, Lands, &c. in E. and 
eJfewhere, to J. L. in Fee; F. the Devifee 
died in the Life-time of the Teftator, (0 that 
this became a lapfed Devife by his Death. 
In EjeCtment the fole Queftion was, whether 
this latter Claufe of the Will would carry 
over the lapfed Devife to 1. L. the refiduary 
Devifee; or whether it fhould defcend to the 
Teftator's Heir at Law? Held per Cur', that 
the Devife of all the Reft and Refidue of my 
Meffuages, Lands, &c. did not convey what 
was exprefiy devifed before; for the Tefta­
tor's Intent appears to be to give his whole 
Eftate to F'- .and his Heirs in that Meffuage, 
and that at the Time of the- Will made he 
had no Reft and Refidue in that Houfe, and 
the Deyife to F. bting void, the Houfe will 
go to the Heir at Law. Wright and Hall, 
in C. B. ForteJc. Rep. 182. 

A. bequeaths to her Grandchild B. fome of 
her beft Linen; this void for the Uncer-

J tainty; 
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tainty; yet the Court recommended it to 
the Executor to give fome of the beft Linen 
to the Legatee. Peck a~d Balfey, _ 2 Will. 
Rep. 387 • 

• f 

Precedents of Wills. 

T HIS is the laft Will and Teftament of 
me A. B. of, &c. Widow and ReHel: of 

C. D. late of in the Countyaforefaid, 
Gent. deceafed. Whereas my faid late Huf­
band C. D. did by his laft Will and Tefta­
ment, bearing Date.on or about the 
Day of devife to me and 
my Heirs all that his Manor, capital Mef­
fuage, Meffuages, Mill, Clofes, Lands, Te­
nements and Hereditaments, in 
in the faid County of with their 
and every of their Appurtenances, in Truft, 
to be by me fold, or otherwife difpofed of, 
to and amongft all my Children by him on 
me begotten, in fuch Shares and Proportions 
as to me fhould [eem meet; except fuch of 
his faid Children who fhol}Id in' his Life-time 
have received their refpeel:ive Portions; and 
after feveral other Devifes and Bequefts my 
{aid late Hufuand by his raid Will devifed 
all the Reft and Refidue of his perfonal Eftate 
whatfoever and wherefoever, to me his faid 
Wife, to be difpofed of by me amongft my 
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Children, at fuch Time and in fuch Shares, 
and Proportions as I thould think fit. And 
whereas my faid late Hufband at his Death 
left Hfue by me nine Children (and who are 
all of them frill living) that is to fay, three 
Sons, viz. George, 'John and ~homas, and 
fix Daugbters, viz. 1ane, -now the Wife of 

. of, &c. Gent. M. then and 
now the Wife of of, &c. Efq; 
and C. fince married to and now the Widow 
of late of, &c. deceafed, and 
K. new the Wife of of, &t. 
Gent. and Anne and Elizabeth, not married. 
And whereas great Part of the faid Premiffes 
fo devifed to me by my [aid late Hufband 
as aforefaid, had been before fetded by him 
on me for my Life by way of Jointure; and 
whereas for want of a fuitable Purchafer, and 
for that I did not think fit to fell or difpofe 
of my Jointure, I therefore have not fold the 
faid real Efrate, but I have in my Life-time 
advanced and paid to and for my Son 
and to and for each. of my faid Daughters, 

the Sum of l. a-piece, for or towards 
their refpeCtive Portions and Advancement; 
and I have alfo given to my faid Daughters, 

the Sums of I. a-piece, viz. I. 
in lYloney out Qf my own Pocket, and the 
Sum of 1. borrowed for them @f my 
faid Daughter and for the 
Payment whereof I have given my own 
Bond (the (aid I. a-piece being for or 

towards 
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towards their refpective Portions and Ad­
vancement). And whereas my Son 
has by my Direction given his Bond to my 
faid Son conditioned for the Pay-
ment of the Sum of t. to the 

and for which laft-mentioned Sum 
of t. I have made a Deduction or Al­
lowance to my faid Son out of a 
Sum or Debt of t. that was then due 
or o'wing from my faid Son to me: 
And whereas my [aid late Hufuimd did in 
his Life-time advance to or for each of my 
faid Sons and and 
my faid Daughter I. 
a-piece, for or towards their re1pective Por­
tions; and I have likewife ad vanced and lent 
to my faid Son feveral Sums of Money 
to the Amount of I. or upwards, and 
I am like to be a very great Lofer thereby, 
my faid Son having failed in the 
World, and having a Commiffion of Bank­
ruptcy againft him. N ow therefore I do 
hereby give, devife and appoint all and fin­
gular the faid Manor, &c. in the County of 

aforefaid to my Son 
and of, &c. Efq; and their Heirs, 
upon Truft that they or the Survivor of them 
do and {hall, as foon as conveniently may be 
after my Deceafe, felIche fame for the beft 
Price that can or may be gotten for the fame, 
and' do and fhall pay and apply the Monies 
arifing by fuch Sale (after a Ded uttion of the 
Cofts, Charges and Expences attending the 
Execution of the Truft hereby in them r~-

M 4 pofed, 
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pored, or relating thereto) in Manner fol­
lowing; (that is to fay) In Truft out of the 
Monies arifing by the faid Sde to pay to my 
Daughter the Sum of t. and 
to my Daughter the Sum of I. 
and to my Daughter the like Sum of 

l. (my faid two Daughters. 
and not having as yet had or recei­
ved either from me or my faid late Huf­
band any Portions more than the faid Sums 
of I. a-piece) and to my Daughter 

t. to my Son the 
Sum of t. and to my Daughter 

I. which t. to my Daughter 
I direct to be paid into her own 

Hands, and that her Receipt alone for the 
fame fhall be a fufficient Difcharge to my 
faid Truftees, notwithftanding her Coverture. 
And I will that Intereft after the Rate of. 
per Cent. by the Year be allow.ed for the faid 
refpettive principal Sum out of the Rents 
and Prof1U of th~ [aid Premiffes fo devifed 
to be fdld as aforefaid, from the Time of 
my Death until the faid Premiffes fhall be 
fold, or the faid principal Sums {hall be paid 
and fdtisfied; and all the Reft and ReDdue 
of the Monies to arife by fuch Sale I give, 
bequt'Jch and .appoint to my faid Son 
his Executors, Adminiftrators and Afficyns, 
for his and their own Ufe and Benefit: And 
I do hereby declare my Mind and Will to be, 
that if any of my faid Children, or any of 
the Hufbands of any of my Daughters, 1hall 
in any Manner CQntrovert any of the Difpo-

fitiQm 
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fitions or Appointments herein before by me 
made as aforefaid, or {hall refufe to ftand to 
or abide by the fame, or £hall refufe or ne­
glect to do or execute any reafonable or pro­
per Act for confirming the fame, or for Sale 
of the faid Eftate or Premitres at 
aforefaid, for the Purpofes aforefaid, being 
thereunto requefted, then fuch of my faid 
Children who, or whofe Hufbands 1hall con­
trovert any of the Difpofitions or Appoint­
ments by me herein before made, or who 
!hall refufe to abide by the fame, or £hall re­
fufe or neglect to confirm the fame upon 
Req\ileft as aforefaid, his, her and their re­
fpective Wi ves and Children {hall be depri­
ved of and lofe all Benefit and Advantage of 
whatever is herein before given or appointed 
to or in Truft for them refpectively, or for 
their refpective Ufe or Benefit, and the fame 
!hall be divided amongft my other Children 
who {hall confent and agree to this my Will, 
in Proportion to what is herein before ap­
pointed to fuch of them refpectively as afore­
{aid; and in fuch Cafe I do hereby give, 
devife and bequeath to fuch of my faid Chil .. 
dren who, or whofe Hufbands £hall contrO'o 
vert any of the Difpofitions or Appointments 
by me herein before made, or who !hall re. 
fufe to abide by the fame; or 1hall refufe or 
neglect to confirm the fame upon Requeft as 
aforefaid, all that undivided Half an Acre of 
all that Piece or Parcel of Meadow: or Pa .. 
fture Land commonly called 
lying and being at in the Pariih 

of 
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of aforefaid~ containing ten Acres, 
four, &c. or thereabouts, little more or lefs, 
the faid Half Acre hereby devifed lying .and 
being in the moft northward Part of the faid 
Land, called and North on Land 
caned and Weft on Land caned 
and being together with the Refidue. of the faid 
Land called now or late in the Occu-
pation of To hold to fuch of my faid 
Child or Children who, or whofe Hufbands 
fhaH controvert this my Will, or refufe or 
neglect to abide by and confirm the fame as 
aforefaid, his, her and their Heirs, as Te­
nants in Common, as and for their Whole 
Share of Right and Intereft in the faid whole 
Eft-ate devifed to be fold as aforefaid; and 
then I give, devife and appoint aU the Reli­
due of the faid Manor, Meffuages, &c. in 
the Pariih of aforefaid to my [aid 
Sans and and their Heirs, 
in Truit, to be fold as aforefaid, and the 
MOQey to be applied for the Benefit of my 
other Children who !hall confent and agree 
to this my Will, in Proportion to what is 
herein before appointed to or for fuch other 
Children refpectively as aforefaid, and in fuch 
Manner and Form as the fame is herein be­
fore appointed to or for them refpectively 
as aforefaid. I give and bequeath· all and 
lingular the Goods and Chattels, Debts,) Ef­
fects and perfonal Eftate what{oever, which I 
die poffelTed of, interefted in, or intitled unto, 
as follows; (that is to fay) To my e1deft 
Son I give the Sum of I. and 
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I do hereby forgive him the Sum of I. 
out of the principal Sum of I. which 
he owes me upon Bond; alfo I give to my 
Son the Sum of I. and in cafe 
he {hall think himfelf obliged in Honour, or 
intend to pay to my Eftate the faid principal 
Sum of I. as he has declared, I do 
hereby forgive him the Sum of I. Part 
thereof; I give to my faid Daughter 

t. and to my Daughter 1. 
and to my faid Daughter 1. to 
my Son I. over and above 
what I have before given him; alfo I give to 

the Sum of I. in Confidera-
tion of the Charge and Trouble he will have 
in the Execution of the Trulls of this my 
Will in him repofed. To the Poor of the 
Parifh of aforefaid the Sum of I. 
to be diftributed amongfl: them at the Dif­
cretion of my Executors. Alfo I give to the 
{aid and of, &c. the Sum 
of l. 'upon Truft, to be placed out in 
the Purchafe of new S. S. Annuities, or other 
good Government or other Securities, in their 
Names, and the lntereft and Dividends thereof 
from Time to Time to be paid to my Daugh­
ter or her Order in Writing during 
her Life, for her fole and feparate Ufe, ex­
c1ufive of her Hufband; and I will and di· 
reet that her Receipt or Order in W riring 
for the fame under her Hand, fr0111 Time to 
Time lhall be a fufficient Difcharge for the 
fame, notwithftanding her Coverture; but if 
my [aid Daughter !hall furvive her Huf-

band 
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band then from and after his De­
ceafe I give the faid 1. and the Stocks 
or Securities in which the fame fhall be in­
vefted~ to my faid D~1Ughter for her 
own Ufe and Benefit, and to be at her own 
Difpofal; and I direCt: the fame to be paid, 
affigned or transferred to her accordingly; 
but in ~afe my faid Daughter ihall 
happen to die in the Life-time of her faid 
Hu1hand, then and in fuch Cafe I do give 
and bequeath the faid t. or the Stocks 
or Securiti~s in which the fame {hall be in­
veih:d, from and after the Deceafe of my faid 
Daughter unto if he {hall 
be then living, and when he !hall attain his 
Age of twenty-one Years, and until his at­
taining that Age or Death, which {hall firft 
happen, the Dividends, Intereft and Profits 
thereof, to be applied for his Maintenance 
and Education: Blit if my faid Daughter 

{hall die in -the Life-time of her 
raid Hufband, and the faid fhall be 
dead at the Time of her Deceafe, or fhall , 
die afterwards before his attaining his Age of 
twenty-one Years, then and in fuch Cafe, 
from and after the Death of my faid Daugh .. 
ter and of the. faid which 
fhall laft happen, I give and bequeath the 
[aid I . . and the Stocks or Securities in 
which the fame fhall be invefted, unto fuch 
Ch~ld' or Children of my fald Daughter 
as {hall futvive my faid Daughter 
and the faid and fhall attain the Age:: 
or Ages of fixteen Years refpeCtively; ar:d i~ 
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cafe of no fuch furviving Child or Children, 
or who !hall live to attain that Age, then I 
give and bequeath the faid I. or the 
Stocks or Securities in which the fame fhall 
be invefted, and the Dividends, Intereft and 
Profit thereof, from and after the Dece"fe 
of the Survivor of them my faid Daughter 

the faid and of fuch fur-
viving Child or Children, if any, dying be­
fore the Age of fixteen Years, unto fuch 
Child and Children of my faid Son . 
as fhall be'then living, equally to be divided 
between them, if more than one, Share or 
Shares alike. Alfo I give to my Grandaugh-
ters and Children of my 
Daughter the Sum of I. a-piece, 
to be paid them refpeCtively at their refpec­
tive Ages of twenty-one Years, or Days of 
Marriage, which fhall firft happen; and in 
the mean time I direCt that the faid two Sums 
of l. be placed out at Intereft in the 
Purchafe of new S. S. Annuities, in the Names 
of my Executors, and that the Dividends 
and Produce thereof to be applied from Time 
to Time for my faid Grandaughters Mainte­
nance and Education (as my.raid Executors 
fhall think fit) until their refpetl:ive Ages of 
twenty-one Years, or Marriage, which 1hall 
firft happen; and if either of my faid two 
Grandaughters £hall die before fuch Age in 
the Life-time of my faid Daughter 
then I give the Share of fueh of them as 
{hall fo die, equally to be divided between 

the 
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the Sorvivor of them and my faid Daugh-
ter but if my {aid Daughter 
thaIl be then dead, then I gi ve the Whole to 
the Survivor of my [aid Grandaughters; but 
if both of my faid Grandallghters {hall hap­
pen to die before attaining the Age of twenty­
one Years, or Marriage; -then I give and be· 
queath the Whole of the faid feveral Sums 
of t. and t. and. the Stocks or 
Securities in- which the fame {hall be in-, 
vefted, unto my faid Daughter , ; 
in Cafe {he fhall be then living, for her own 
Ufe and Benefit. Alfo my \'v'ill is, that my 
Plate, 'Vatch, Jewels, Books and HOll!hold 
Goods, !hall be diftrib.uted and difpofed of 
according to fuch Directions as I !hall leave 
in a Paper written with my own Hand, and 
inclofed in, or annexed ,to th\s my Will ; 
alfo I appoint and direer that all my wearing 
Apparel (except What may be otherwife dif­
pofed of by me in the faid Paper Writing) 
be delivered over to my Daughter 
for her fole and feparate Ufe. And I do 
hereby declare my Mind and Will to be, 
that if any of my Children, or any of the 
Hufbands of any of my Daughters, or any 
other Perfon or Perfons intitled to any Legacy 
or Legacies i?y this my Will, or to any In­
tereft therein, or in the Premiffes, fhall in any 
Manner controvert any of the Gifts, Devifes, 
Difpofitions or Appointments herein by me 
made, or !hall refufe to ftand or abide by 
the fame, or {hall refufe or neglect to de or 
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execute any reafonable or proper Aft for 
confirming, eftabli{hiflg or carrying into Ex­
ecution the fame, being thereunto requefted, 
the~ that fllCh Perron or Pefons who, or 
whore HLlfbands controvert any of the Gifts, 
Devi[es, Difpofitions or Appointments by 
me herein bef<>re made, or who fhall refule 
to abide by the farpe, or {haH refuft' or neg­
lea to confirm the fame, upon Requeft as 
aforefaid, his, her and their refpective Wives 
and Children {hall be deprived of, and -lofe 
all Benefit and Advantage (fave and except 
only as to. his, her or their refpective Shares 
of and in the faid half an Acre of Land by 
me devifed and appointed asaforefaid) of 
whatever is in or by this my Will, <>r any 
Part thereof, given or appointed to, or in 
Truft for them refpectively, or for their re­
fpeClive Ufe or Benefit; and the fame (except 
as aforefaid) {hall be divided amongft my 
other Children who fhall confent and agree 
to this my Will, in Proportion to what is 
herein before appointed. to fnch of them 
refpeftivelyasaforefaid. Item, I deEre to be 
buried in the Parifh Church of 
as near the Remains of my late Hufband as 
conveniently can be; alfo 1 give, devife and 
bequeath all the. Reft, Refidue and Remain­
der of all my Eftate and Effects, Real Of' 

PerfonaJ, whatfoever and wherefoever, not 
herein before otherwife effe¢l:ually difpoftd 
of, after Payment of my Debts, Legacies, 
~nd F uneral Exp~nc-es, to my faid Son 

I do 
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I do hereby make, ordain, conftitute and ap· 
point 
Executors of this my Iaft Will and Tefta­
ment, hereby revoking all former Wills by 
me at any Time heretofore made, and do 
declare this to be my laft Will and Tefta· 
ment. In Witnefs whereof I the {aid 
the Teftatrix, have to this my laft Will and 
Teftament, cOntained in this and the 
preceding Skins of Parchment, fet my Hand 
and Seal (to wit) my Hand to the Bottom of 
'each of the faid Skins, and my 
Hand and Seal to this Iaft Skin, and my-Seal 
at the Foil of the Top of the faid Skins, where 
all the Skins are fixed together, this 
Day of 1755-

The Writing contained in this 
and the preceding 
Skins was figned and [ealed 
by the above named 
and by her publiihed and 
declared as and for her laft 
Will and Teftament, in the 
Prefence of us who have 
hereto fubfcrib'd olir Names 
in her Prefence, and in the 
Prefence of each other. 

THIS 
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T' HIS is the laft Will and Teftament of 
me A. B. of, &c. Firft, 1 will that all 

fuch Dl!bts as I fhall juftly owe at the Time 
bf my Deceafe~ and my' Funeral Charges 
and Expences;, be in the £11'11: Place paid by 
my Executors herein afternamed. Item, I 
give, devife and bequeath unto C. D. of, 
&c. all and every my Meifuages, Lands; 
Tenements and Hereditaments~ and Premiifes 
whereof I am [eifed in Fee, fituate, lying and 
being in in the County of 
and now or late in the feveral Tenures at 
Occupations of and or one 
of them, their, or one of their Aligns, 
Leifees or Undertenants; To have and to hold 
all :lnd every, the faid Meifuages, &c. unto 
and to the Ufe of the laid C. D. and his 
Heirs for ever. Item, I give, devife' and 
bequeath unto of in the 
County of all my Copyhold Meifu-
ages, Lands; Ten(?ments and Hereditaments, 
(and which I have lately furrendered to the 
Ufe of my Will) fituate; lying and being in 
the faid County, and which now are cir late 
were in the feveral Teneres or Occupations 
of and or one of them, 
'their or one of their Aligns, Leifees or Un­
dertenams; To have and to hold all and every 
the faid lail mentioned Meifuagts, Lands, 
Tenements, Hereditaments and Premiffes; 
with their and every of their Appmtenances~ 
Unto and to the Ufe of the faid 
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and the Heirs of his Body lawfully to be be .. 
gotten; and for Default of fuch Heirs, then 
to the right Heirs of me the faid A. B. for 
ever. Item, I give, -devife and bequeath 
unto of in the County of 

Efq; all thofe my Meffuages or 
Tenements with their -and every of their Ap­
purtenances, now in the feveral Tenures or 
Occupa~iol'ls of and . or 
their {everul Leffees, t1nderte-nants or Affig-ns. 
fituate, ftanding and being in the P.ariili Qf 

in the County of -and all 
that my other Meffllage or Tenement with 
the Appurtenances, fimate, ftanding and 
being in the [aid Parilh of and near 
or adjoining ~o the !aid two laft mentioned 
!vle{fuages or Tenements, and now called, or 
commonly known by the Name or Sig~ of 
the and heretofore in the Tenure or 
Occupation of his U ndertenants or 
A ffign s. but is now untenanted ; and all that 
little Buiidiag, Meffuage or Tenement here .. 
,tofore·in the Tenure or Occupation of 
fituate, {banding an<;l being in the Yard or 
Backfide, . and heretofore belonging to, or 
lett with the faid laft herein before devire~ 
Meffuage, and alfo all·other my Meffuages or 
Tenements, Ground and Hereditaments in 

aforefaid with their Appurtenances; 
To have and to hold all and every the faid 
Iaft mer)tioned Melfuages or Tenements and 
Premiffes, with their Appurtenances (fllbjea: 
neverthelefs to, and charged and chargeable 
with the Annuity, 'yearly Rent or Sum 

of 
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of. I. h~rein after· mentioned) unto him 
the raid and his Affigns, for and 
during tlie Term of hi! natural Life; and. 
from and immediately after his Deceafe I 
givet devife and bequeath all and every the 
fame Meffuages or Tenements and Premiffest 
with their and every of their Appurtenances 
(fubjeCl: to and charged and chargeable with 
the Annuity herein after·mentioned) unto and 
to the Ufe of in the County of 
and the Heirs of his Body lawfully begotten; 
or to begotten ~ and for Default of fuch 
lJeirs; then to my own right Heirs for ever; 
~d I do hereby give; devife and bequeath 
unto Wife of and her Affigns, 
for and dutiJ,lg the Term of her natural Life. 
one Annuity or clear yearly Rent or Sum of 

I. of lawful Money of Great Britain. 
free of 1'axei and all other DeduCtions, Par­
)iamentary or otherwife; to be ifflling and 
paya~le out of all and every the faid laft 
JIlentloned MetI'llages and Tenements and 
J>remiffes, and to be paid and payable by 
equal Half.yearly Payments, at the two 
meet llfual Feafts or Days of Payment in the 
Year, that is to fay; the Feaft of the An ... 
nU[~ciation of the bletI'ed Virgin Mary; and 
Silint Michael the Archangel; the firft P~y. 
ment thereof to be on fuch of the fame 
F eafts as fhall firft ;.and next happen after 
my Deceafe; and I do hereby charge and 
fubjeCt all and every the fame Meffuages or 
Tenements and Premiffes, to and with the 
,rc\yment of the faid Annuity, yearly Rent" 

N:I1 or 
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or Sum of I. accordingly. And my 
Will is, that in Cafe the faid Annuity; 
yearly Rent· ~r Sum of I.; .or any ,Part 
thereof, 'fhaH be behind or unpaid by the 
Space of twenty-eight. Days next over or 
after either of the afore{aid Feafts whereon 
the fame is herein beforedireCled to: be paid 
as aforefaid, that then and fa often it ,{hall 
and may be lawful for the {aid (the 
Annuitant) and her A ffigns, to enter. upori 
all and every' or any Paft' 6fthe iaid Pre­
miffes charged with the [aid Annuity as 
aforefaid, and diftrain for the fame, 0f fOf [0 

much thereof as {hall be fo in Arrear, and 
all Coftsand Charges occafioned by Non­
payment thereof. Item, I give, . devife and 
bequeath unto of in the 
County of all that my Mdfuage of 
Tenement (being part Freehold and part' 
Leafehold) with the Appurtenances, fitllate, 
ftanding and being in in the Parifh 
of.' and now or late in the Poifeffion 
or Occupation of his Underten:mrs 
or Affigns-; and alfa all that my FreehQld 
Piece or Par'cel of Ground lying and being 
in or near an open Field, commonly called 
or known by the Name of the Town Field~ 
in the Pariih of and now' or late in 
Leafe to and all thofe Meifuages, 
Tenements, Erections. and Buildings there­
upon, or upon any Part thereof now ereCted 
and built, and ereCling and bUilding, with their 
a:·d every.of their refpeCtive Appurtenl.nces·; 
To have an,d to hold the faid Meifuages or Te-

~ I ... nements, 
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nements, and Piece or Parcel of GrQl.lnd and 
Premiifes laft above before devifed, with' 
~heir and every of t~eir' refpectiveA ppl.Jr­
tenances, unto the [aid and her Af­
figns, for and during the Term of her natu­
ral Lift', (fhe and they keeping the fame in 
goo~ Repair) and from and immediately 
after her Deceafe, I give, devife and bCl­
queath the fame Meifuages or Tenements, 
Pieces m Parcels of Ground and Prem ilfes, 
~ith their and every of their refpective. Ap­
purtenances, unto the faid and the 
Heirs of his Body lawfully to be begotten; 
and for Default of fuch Heirs, then to my 
own right Heirs for ever. Item, I giv:e, 
gevife and bequt'ath unto the faid 
all that my MdTuage or Tenement, with 
Appurtenances in whk~l I hold by 
or under a Leafe from. anG 
his Wife (both deceafed) or one of them; 
and all my Eftate, Right, Title, Term and 
Intereft of and in the fame Premiifes, with 
,the Appurtenances; To have and to hold unto 
the faid his Executors, Adminiftra­
tors and Affigns, to and for his arid their 
own Ufe and Benefit. Item, I give and be­
queath unto of &c. the Sum of I. 
of lawful Money of Great Britain, to be paid 
within three Calendar Months next aftd my 
Deceafe. Item, I give and bequeath unto 

l. for to buy him Mourning. 
(Here the Teftator gave feveral other Lega­
cies). All the faid laft-mentioned LegaCies I 
will and dir~a to be paid within O'le Calendar 
Month next after my Deccafe. ftCl;1, I give 
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and bequeath the Sum of I. of like 
Money unto the Managers of the Prefby ... 
terian Fund in to be difpored of as 
they thall think fit, and the Receipt of the 
Treafurer for the fame Fund for the Time 
being to be a fufficient Difcharge to my Ex ... 
ecutors for the fame; and I give and bequeath 
the Sum of. I. of like Money unto the 
Ma,nagers and Truftees of the Charity School 
in' for the Vfe and Benefit of the 
raid Charity School, and I will that the Re ... 
(eipt of two or three ruch Managers or 
Truftee$ fhall be a fufficient DiIcharge to 
JIlY Execu~ors for the fame. Item, I give 
and beq1,leath the Sum of /. of like 
Money to and for the Benefit of the poor 
Members of the Society or Congre~ation of 
Proteftant Piffenters. in (whereof my 
late Father was Minifter or Paftor) to be 
diftributed in fuch Manner and Proportions, 
ilnd to fuch Obje{ts, as my Executors herein 
after named, or the Survivor of them, thall 
think fit. Item, I give and bequeath the 
Sum of /. of like Monev unto 

of, &c. and ' of, &c. their 
Executors and Adminiftrators, upon the fe· 
veral Trufts, and to and for the feveral Pur­
vores herein after mentioned and direCted of 
and concerning the fame, (that is to fay) 
upon Truft that the faid and 
(the Truftees) and the Survivor of them, 
his E~ecl1tors or Adminiftrators, fhall and 
do in his or their own Names, or in the 
N~mes of him or themfelves, and of fuch 

other 
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other Perfon or Perfons as he or they {hall 
think fit, from Time to Time put and place 
out the faid Sum of t. upon fome 
publick or private Security or Securities at 
Intereft. or l~y Qut and inveft the fame in the 
Purchafe of Stock in fome of th~ publick 
'Funds, or of South Sca Aunuities, or other­
wife imploy and improve the fame . I. 
in fUE:h a Manner as they my faid Truftees, 
or the SurvjvQr of them, fhaH in his or their 
Difcretion or Difcretioos think fit, and iliall 
and do pay, apply and difpofe of the clear 
yearly Dividends, Intereft and Produce there­
of, as the fame 1hall from Time to Time 
arife and be receive-d (over and above what 
1hall be fufEcient .to anfwer and pay the 
Cofts and Charge$ attending of the Execu­
tion of the Trufts by me hereby directed 
concerning the fame t.) unto and for 
the Vfe and Benefit of the Minifter or Paftor 
for the Time being, of the faid Society or 
Congregation of Protefrant Di£fenters in 

for fo long Time as 'the faid So­
ciety or Congregation fhall fubfift as a re­
ligious Society of Proteftant Diifenters, and 
continue to meet and aifemble together for 
the W or1hi~ of God in their prefent Place 
of religiolls W orlliip, or elfewhere in 
aforefaid, or the Neighbourhood th~reof. 
Provided neverthelefs, and my Will and 
Mind is, and I do hereby expreily will, de­
dare and direct, that in Cafe at any Time 
hereafter the raid Society or Congregation 
!hall bediifolved and broke up. or that the 
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Laws and Statutes of this Realm !hall diill ... 
low and prohibit the fame Society or Congre;. 
gation f1<om meeting together for religious 
W orfhip, as Proteftant Diifenters are now by 
Law tolerated to do, then and in either of 
the fa~d Cafes, and when and as foon as the 
fame or either of them fhall happen, the faid 
Sum of t. and all the Intereft and Pro­
duce from thenceforth to arife and be received, 
!hall fink and fall-back into the Refiduum of 
-my perfonal Eftate by me herein after given 
and bequeathed, and £hall be, go and remain 
to and for the Ufe and Benefit of fuch Per­
Ion or Perfons, who for the Time being 
ihould or would have been intitled unto fuch 
Refiduum by Virtue of, and under this my 
WilL Item, I give and bequeath all my 
Rings what [oever, and fuch Pieces of my 
Plate as are ~arked with my own Name and 
Arms, and my Hou£hold Goods and Furni­
ture, and my vVearing Appaal, unto the 
{aid • and all my Study of aooks, 
and all other my Plate (not herein before be­
ql1eathed) and all my ready Money and Se­
<;urities for Money, Arrears of Rent, Debts 
to be owing, and all my Stocks in any of the 
publick Companies or Funds, and all other 
my Goods,. Chattels and _ perfonal Eftate 
whatfoever (not herein before by me other­
wife bequeathed or difpofed of). I alfo give 
and bequeath unto of, &c. to and for 

, -ll~s own Ufe and Benefit; and I do hereby 
make, ordain, -confl:itute and appoint 
~nd E~ecutors of this my Iaft Will 

and, 
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and Teftament; and I give and bequeath 
unto the faid" . the Sum .of. ,.I. 
for his Care and Trouble as one of my EX7 

ecutors and Trllftees. Item, I do· hereby au­
thorife; impower and direCt my f~id Execu­
tors, and the Survivor of them, his Execu­
tors and Adminiftrators in the n:1ean, time. 
from and after my Detea(e, until the· faid 

fhall attain his. Age of '{'wenty-one 
Years, to. manage and improv~ the Eftate 
and Fortune of him'the faid by me 
hereby given him for hisUfe and Benefit, 
and to leafe all or any Part of his Freehold, 
Copyhold or Leafehold Eftates, and to lend 
and place out upon Security or Securities at 
Intereft,. or to Jay out in the pllblick Compa­
nies or Funds, or otherwife improve accord­
ing to his 'or their Difcretion or Difcretions, 
all or any Part of the Monies belonging or 
arifing from the faid Eftates and Fortune :of 
the faid and to,pay lln~o aqd account 
with him the f~id for all fuch 
Rents, Interefts, Prod\lce and ImprGvements, 
as fhall arire from or be rI)qdeof, and pro~ 
duced by the faid Efiates, Monies and For­
tune hereby given, devifed and bequeathed 
to him, when he fhall attain his Age of 
Twenty-one Years. And my Will is, and I 
do hereby expreily declare, that my faid Ex­
ecutors and Truftees, or either of them, 
their or tither of their Executors or Admi­
niftrators, fhall not be charged or chargeable 
with or accOlllltable for more of the afore-
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{aid Monies and Eibtes, than he or they 
lhall aClually receive, or 1hall come to hi' 
or their refpective Hands by Virtue of this 
my Will, nor with or for any Lofs which 
1hall happen of the faid Monies and/Eftate 
he~by by me given to the faid or 
of the aforefaid Sum of I. or in any 
Part thereof, fo as fuch Lofs happen without 
their wilful Default and N egled ; nor the 
one of them for the other of them, or for the 
Acts, Deeds, Receipts, Defaults or Dilburfe .. 
ments the one of the other; and a1fo that 
it {hall and may be lawful for them my faid 
Executors, and each of them, their and each 
of their Executors and Adminiftrators, in the 
firft Place, by and out of the faid Premiffes 
hereby devifed to the faid refpec­
tively to deduct and reimburfe him and 
themfelves r~fpecHvely, all fuch Lofs, Cofts, 
Charges and Expences, as he or they, or 
any of them, .lhall fuftain, expend, or be 
put unto, for or by Reafon of the Perform­
ance of this my Will, or the Trufts hereby 
in them repofed, or the Management and 
Execution thereof refpeaively, or any other 
Thiug in any wife relating thereunto; and 
laAly, I do hereby revoke, &ic. In Witnef~, 
~,. 

THIS 
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T HIS is the laft Will and Teftament of 
me.d. B. of 

of which Will I have caufed two Parts to be 
written, both of the fame Tenor, Words and 
Form as this. Firft, I defire that my Body 
may be interred in the moft private Manner, 
at the Difcretion of my Executor herein after 
harned; and whereas my Daughter 
Wife of had only L at her 
Marriage; but I have lately paid and given 
to the faid the further Sum of 

I. and have a1fo covenanted and ag,reed 
to give or leave to them the faid 
and his Wife, or the Survivor of 
them, or their Children or I(fue, or other Re ... 
prefentative, either in my Life-time, or in 
and by my Iaft Will and Teftament, at the 
'time of my Deceafe" the further Sum of 

I. which they the faid and 
his Wife~ have covenanted and 

a!reed to accept in full for the Advancement 
and Pr~ferment of her the [aid 
out of all fuch Part and Share as they or ei~ 
ther of them can or may, or could or might 
claim or pretend to, of, in, or out of all or 
any Part of my perf anal Eftate, by virtue of 
the Cuftom of the City of London, or other~ 
wife (except fuch Part thereof as I fhould or 
might freely and voluntarily give or leave to 
them or either of them by my laft Will and 
T eftament, or Qtherwife): Now therefore I 
clp hereby give and bequeath the Sum of 

I. of lawful Money of Great Britail1, 
to 
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'Co be paid by my Executor herein after na­
med within three Calendar Months next after 
my Deceafe unto the faid and 

, his Wife, or the Survivor of them, 
or to fuch other Perf on or Perfons, as for the 
Time being fhall be in titled to receive the 
fame, according to the true Intent and Mean· 
ing of my faid Covenant and Agreement in 
that Behalf entered into by me, and in full 
Satisfaction and Difcharge of and for the 
fame Covenant and Agreement. Item, I give 
and bequeath unto fuch Perfons whofe Names 
{hall. at the Time of my Deceafe be found 
expreffed or contained in any Lift, Note or 
other Writing written or figned by me, the 
feveral and refpettive Sum and Sums of Mo­
ney which fhall be therein fet down, men­
tioned or expreiTed to be by me gi ven to 
them refpeB:ively. Item, I give and bequeath 
unto my ~ephew of, &e. in the County 
of and Mr. Brother of the 
{aid and to their Heirs and Affigns, 
for and during the natural Life of my faid 
.Daughter an Annuity or yearly 
Rent-charge of l. of like Money, tQ 
be yearly and every Year iffuing and payable 
out of all my Manors, Meffuages, &c. in the 
County of upon Trull: neverthe-
refs, that the faid and 
{hall and do pay, apply and difpofe of the 
faid Annuity or yearly Rent-charge of t. 
unto fuch Perfon and Perfons, and for fuch 
Ufes and Purpofes as fhe the faid 
fuall from Time to Time, notwith!tanding 

her 
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her Coverture, by any Note or Notes inWri~ 
ring under her Hand direct or appoint, to 
the Intent that the fame. may not be at the 
Difpofal ~ of, or fubject or liabJe to the Con~ 
troul, Debts, Forfeitures or Engagements of 
her prefent or any after-taken Hufband, bl~t 
only at her own fole and feparate DifpofaI, 
:md for her own foleand feparate Ufe and 
Benefit. (The like to two otheT Daughters. 
And then the Teftator goes on, and fays) 
And it is my Will and Defire that the afore­
faid Annuity fhall be paid to my [aid Daugh-. 
tel' ;by two equal half-yearly Pay':' 
ments, on the two moft ufual Feafts or Days 
of Payment in the Year (that is to fay) the 
;Fea{\-s of St. Michael the Archangel and the 
Annunciation of the bleffed Virgin Mary in 
every Year; the firft of the faid half-yearly 
Payments to begin and be made on fuch of 
the faid Feafts as {hall firft happen next afte~ 
my Peceafe:. And my further Will is, that 
it {haH and may be lawful to and for my faid 
Truftees, ~ their Heirs and Aligns, from Time 
to Time, in cafe of Non-payment of the faid 
Annuities, or any' of them, or any Part of 
them, to raife the fame by Diftrefs upon all 
or any Part of the PremHfes charged there­
with, together with the tofts and Charges of 
fuch Diftrefs. Arid' whereas 1 have already 
fufficiently provided for my faid Daughters 

and at the Time of their 
refpeaive Marriages with their now Huf:­
bands, and for which I have all their Dif­
charges ; and have now likewife fufficiently. 
l'rovrded for my f.ud Daughter 

in 
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ia Manner aforefaid ~ yet neverthelef's; as a 
further ProviIion for my raid three Vaugh .. 
ters,' for their feparate U ie (over and aboV'~ 
the (everal Annuities herein before given fot' 
their- Benefit, for their refpedive Lives as 
aforefaid) I do hereby give ~d bequeath 
unto the wd and their 
Executors and Admlniftrators J. c~pi .. 
tal S~ck in the United Eaft-Indi~ Corppany, 
upon the Tr.u.fts hereln after-mentioned con­
cerning -the fame (that is to fay) As to one 
full third Piatt thereof, upon Teuft, that they 
my {aid Trutlees, their Exec~tors or AdI1(li­
niftrators, thall and do pay, apply and dif­
pore of the yeady Divjde_t1d~, Intereft ahel 
Produce thereof, as the fame !hall from Time 
to Time (during the natural Life of my (aid 
Daught~ ) arife or be received, unto 
-the proper Hands ·of her my raid Daugllter 

. or otherwife to permit and fuf .. 
fer her my raid Da~hter to receive 
the fame to and fQr her own fole and fepa. 
ra.te U(e and Bendit, to the Intentthat.the 
~me ,may not be at the Difpofal of, or fup~ 
J~tt or liable to the ControuI, Deb~s or En .. 
gagements af~rprefent or anyafter-t:lkeg 
Huiliand, but only at .her own (ole and fepa· 
rate Difpofal, and upon further Truft that 
they my raid Truft~es, their Exequtprs or 
Adminiftrators, fhall and do, from and after 
.the Deceafe of my faid Daughter- . 
transfer anddifpafe of the faid third Part) of 
the raid I. Stock unto all and every, 
.Of Juchone Qr more of the Children or 

Gr~D4· 
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GrandchildrenQf her the faid which 
fhall be then living, . in fuch Part$, Shares 
and Proporti!>ll$, Manner andF orm, as !he 
notwithftaQdipB; her Coverture, or whether 
$he 1hal1 be fole or married) by her Iaft Will 
and Teftill1lent in Writing, or any Writing 
purporting to be her laft Will and Teftament, 
to be by her figned, fealed and publHhed in 
the Prefence of three or more credible Wit .. 
nelfes, 1hall direfr, limit, give or appoint the 
fame i and in Default thereof, then unto and 
amongft all and every the Children of her 
the {aid which thall be living at the 
Time of her Deceafe, equally to be divided 
between them (if more than one) Share and 
Sbare alike, and the Child or Children of 
fuch of tnemas thall be then dead., in Man­
ner aforefaid., and fuch Child or Children to 
have his, her or their Father's or Mother's 
Share only. Provided always neverthelef~ 
that in cafe my faid Daughter 
1hall have no fuch Children or Grandchildren 
,living at -the Time of her Deceafe, then my 
{aid Truftees, their Executors or Adminiftra­
tGl'S, thall affigl1 and trl\Asfer the .faid third 
Part of the faid I. Stock unto 

his Executors and Adminiftrators, 
to and for his and their own Ufe and Benefit; 
~pd as to one other third Part of th~ faiel 

I. Capital Stoek, upon Truit, that they 
my faid Truftees,their Executors or Admi­
-niftFators, thall and do pay, apply and dif­
pore of the yearly Dividends, Intereft and 
Produce thereof, as the fame 1hall. from 

Time 
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Time to Ti~e (during tHe Life -of my (aid 
Daughter" (another Daughter) arife 
or be received, unto the proper Hands of her 
the faid -- ,\ or otherwife, &c. (as be­
fore). And as to the remaining third:Part 
of the {aidrr. I. Stock, upon Truft, &c. 
(for another Daughter's Benefic, as before). 
And my Will is, tnat'the refpeCl:ive Receipts 
of my faid ,'feveral Dal1ghter~ alone, under 
their refpetl:ive Hands, as well for their faid 

. feveral and refpective Annuities or Rent .. 
charges, as for ,'their feveral Parts and Shares 
of the yearly Dividends; Intereft and Pro" 
duce :of thefairJ Eajl-India Stock, fuall from 
Time to Time, notwithftanding their refpec-. 
tive Covertures, be good and; fufficientDif~ 
charges to the Perfon or Perfons paying the 
fame Annuities' and, Dividends, Intereft or 
Produce, for fo much theteof for which fucli 
Receipts fhaU'refpect:ively be given. Pr0vi­
ded always, 'and my Will is, that my faid 
three Daughters and their refpeCl:ive Huf­
bands iliall (in cafe my Executor requires it) 
give him, w.ithin two Calendar Months next 
after ,my: Deceafe, a fur-ther and fufficient 
Re1eafe and Difcharge from all their refpec­
tive further Claims and Demands whatfoever 
out of my [aid Eftate, by virtue of the faid 
,Cufrom of the faid City of London, or other­
wife; and in cafe of their N egleCl: or Refufal 
fo to do,: then all and every of the Gifts, 
Devifes, Annuities, Legacies and Appoint­
ments by this my Will made or given to or 
for the Benefit of them, or fuch of them fo 

, negleCtioi 
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h~gleBJng or refuung, {hall ceafe and be 
void, for the Benefit of my Executor, his 
Executors and Adminifrrators. And in cafe 
the faid EaJl:.lndia Stock, or any Part there­
of, !hall be redeemed at paid off; then my 
Will is, that my faid Truftees; their Execu­
tors or Adminiftrators; !hall and do layout, 
the Monies to be received for and in lieu of 
the Stock 10 redeemed or paid off; in fuch 
Stocks, Funds, or other publick or privat~ 
Securities; as my faid three Daughters !hall 
tefpeCtively agree to; and that th.e Monies 
fo received and laid out {hall, be fubjeB: to 
the fame Trufts, and for the fame dr the like 
Intents and Purpofes as are herein before de­
clared, of and concerning my [aid Daughters 
th~ir refpective Shares of and in the faid I. 
Eaft-India Stade Item1 I do hereby direct 
and appoint, that my Executor do with all 
convenient Speed after my Deceafe; out of 
my perfonal Eftate, layout the SUm of I. 
in the Purchafe of Freehold Lands or Here..; 
ditaments of Inheritance in Fee-fimple in Eng­
land, and convey and fettle, or proCure the 
fame to be conveyed and fettled, unto ami, 
upon the Churchwardens and Overfeers of 
the Pariili of in the Town of 
in the County of for the time 
being, and their Succeffors fat eV,er, upon 
the Trllfts, and for the J>urpofes herei,~ 
after-mentioned (that is to fay) upon Truft:~ 
that the yearly Rents and Profits of the. Pre·­
miIfes (0 to be plltchafed !hall yearly and 
every Year be laid out and difpofed of by 
the Churchwardens and Overfeers for the time 

o being 
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.. being of the faid Town of for the 

placii is 0" I one or more poor Boyar poor 
Boys born or to be born in the [aId Town, 
and Pariili of aforefaic. :0 be an Ap­
prentice or j~ pprentices to fame Handicraft 
Trade, or a Mariper or Mariners, and that 
the Children of fuch Perfons of the faid Town 
and Parifh, who have been very induftrious in 
their Callings or Way of Living, for' the 
Support and Maintenance of their Families, 
and have not been in the Poor's Rate, £hall 
have the Preference to aU others. Provided 
neverthelefs, that in cafe the Monument 
freeted in the Parifh Church of 
aforefaid by my Brothers and myfelf, to per­
petuate (as much as in us lay) the Memory 
of our dear Parents, !hall at any Time want 
repairing, or the gilt Letters upon the fame 
fhall be defaced, and become not legible, 
then and fo often as the fame fhall happen, 
it is my Will, that fo much Money be from 
Time to Time taken out of the Rents and 
Profits of the Lands and Hereditaments fo 
to be purchafed, as fhall be fuffident to re­
pair the faid Monument, and make the faid 
gilt Letters thereon legible, and from Time 
to Time to maintain and preferve the fame in 
{uch C6ndition; and in fuch Years wherein 
fuch Repairs {hall be made, only the Over· 
pIllS of the faid Rents (above what £hall be 
1hfficient for fuch Repairs) 1hall be employed 
towards placing out fuch poor Boy or poor 
Boys in Manner aforefaid. Provided alfo7-
aRd upon this Condition nevenhe1efs, that in 

cafi: 
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cafe the {aid Monument !hall not frdm Time 
to Time be repaired and preferved in Man­
ner aforefaid, then from and after Default of 
fuch Reparation and Prefervation~ the Lands 
and Hereditaments to be purchafed as afore­
faid fhall veft in, and remain and come td 
my own right Heirs, and the Eftate and In­
tereft of the faid Churchwardens and Overfeers 
for the time being in the fame Premiffes1 fhall 
from thenceforth ~eafe and be utterly void; 
And whereas my Brother late of 
Merchant, deceafed, did (among other things) 
by his Will give to me the Sum of t. to ber 
by me given away, diftdbuted, divided and 
difpofed of amongft fuch of my Children or 
other Relations; in fuch Sort and Manner; 
and in lueh Shares and at fuch Times, as I 
fhould think fit; now my Will is, and I do 
hereby direa: that the faid Stun of /; 
{hall be diftributed, divided and difpofed of 
by my Executor herein after named, wjthin 
fix Months after I!lY Deceafe, to and amongff 
fueh of my Children, and in futh Propor­
,tions and Manner, as herein after mentioned. 
and expteffed, (that is to fay) To my faiq. 
Daughter the Sum of I. 
(Part thereof) to my faid Daughter , 
the like Sum of I. (other Part thereof) 
to my faid Daughter the like 
Sum of I. (other Part thereof) and 
aU the Refidue of the fame t. to my 
Daughter Item; I give, devife 
and bequeath all and every my Manors; &c. 

Q 2 in 
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in the County of or elfewhete 
within the Realm of England; as well Frec:~ 
hold, as Copyhold and I.eafehold for Lives, 
with their and every of their Appurtenances, 
unto and to the Ufe and Behoof of my Son' 

his Heirs and Affigns for ever, 
(ubject neverthelefs as to my faid Eftate in 
the faid County bf to the aforefaid 
Annuities or yearly Rent-charges by me here­
in before giVen thereout, or charged thereon, 
in Truft, and for the .Benefit of my Daugh­
ters, for their retpettive Lives as aforefaid, 
or fuch of them as fual! be fubfifting. [MakeJ 

rejiduarJ Legatee, &c.] In Wit­
nefs, &it. 

W HEREAS I A.B. of, &c. have 
made my Iaft Will and Teftament In 

Writing, bearing Date the in the 
Year of our Lord 1755, arid have thereby 
ordained, conftituted· and appointed' A. B. 
of, &c. and C. D. of, &t . . Executors of 
my faid Will; now I do by this my \Vri­
ting (which I declare to be a Codicil to my 
(aid Will, and direct to be taken as a Part 
thereof) will and direct. that the faid A. B. 
fhall not be an Executor of my faid Will, 
but that in his Room and Stead 
of fuall be one of the Executors of 
my [aid Will jointly and together with the 
faid C. D. and I do hereby accordingly make, 

ordaiuj 
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ordain, conftitute and appoint them the faid 
C. D. and joint Executors of my 
faid Will, as fully and effectually to all In­
tents and Purpores, and in aU RefpeCt~J' as 
if they only and no other Perron or Perfons 
had been by me originally in my raid Will 
(:onftituted and appointed Executors thereof. 
I hereby revoke and make void the Legacy 
of . I. in and by my (aid Will given to 
my late Servant (!he being Lince 

'deceafed) ; . and I do hereby ratify. and confirm 
~y faid -Will and all the Gifts, pevifes, Be­
queaths, . Matters and Things therein can,. 
tained, and not hereby altered and revoked~ 
In \Vitnefs whereof I the [aid 4. B. the Te­
fratar, have hereunto fet my Hand and Seal 
.this Day of January in the 
Year of the Reign of King George the Sc:­
C.:ond, aml in the Year of Ollf Lord I 755, 

THIS 
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T HIS is t~e I.aft Will and Teftament of 
me A. B. Wlfe of C. D. of, &c. Efq; 

Whereas in and by a certain Indenture of 
three Parts beating Date on or about the 
pay of and made or mentioned to be 
m~lde between the faid C. D. of t~e firft Pa.rt~ 
me the faid A. B. by I;l1Y then NaQ1e of 
of the fecond Part, and E. F. of, &c. Mer­
chant, and G.H. of, &c. of the third Part, anq.. 
made previous to, anp in order to my Mar­
riage with the faid C. D. my now Huiliand, 
divers Leafehold Meff"uages~ &c. Bank Stock 
at:ld Eaft-India Bonds of me the faid A. B. ar~ 
thereby affigned and tr!lnsferred unto the [aid 
E. F. and G. H. their Executors, Adminiftra .. 
tors and Affigns, in Manner therein .expreffed~ 
in Trllft neverthelefs, for the fole and feparate 
Ufe and Benefit of me the [aid A.B. and wit&. 
full and abfolute Power for me from Time to 
Time, notwithftanding my Coverture, and 
y;rhether I ihould be fole or married, by any 
Writing or Writings under my tJand and 
Seal, attefted by two or more credible Wit':" 
neffes, or by my laft Will and Teftament ill 
Writing, or any Writing or Writings pur­
porting to be my laft Will and Teftament, 
to be by me figned, fealed, and publiihed 
and dedared in the Prefence of the like 
Number of VVitneffes, to difpofe of the f:~id 
Leafehold Meff"uages, &c. Bank Stock and 
Eaft-India Bonds, or Any Part thereof, to fuch 
Perfon or Perfons~ and in fuch Proportions 
~~d Man~er a~ I 1hb~ld rhink fit, as in anq 

by 
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by the [aid Indenture, Relation being there .. 
unto had, will more fully appear. Now in 
Teftimony of the fincere Love and Affection 
which I have and juftly bear towards the faid 
C. D. my moft dear and indulgent Hufband, 
and by virtue of the Power and Powers, Au­
thority and Authorities, to me referved and 
given in and by the faid in Part recited In,. 
denture, and of aU other Power and Powers, 
Authority and Authorities, any wife enabling 
me thereunto, I th~; faid A. E. do by this my 
1aft Will and Teftament; or Writing purporting 
to be my laft Will and Teftament, to be duly 
flgned, fealed, publifhed and declared in th~ 
Prefence of the Perfons whofe Names are here­
under written, as Witnelfes thereto, give, de­
vife, bequeath, direer, limit and appoint all 
and every the faid Leafehold Me{fuag~s or 
Tenemet.1ts, Bank Stock, Eafl-lndia Bonds, 
and all other my Meffuages, &c. Stocks, 
Bonds, Goods, Chattels, Monies and Eftatt! 
whatfoever and wherefoever, and of what Na~ 
ture or Kind foever, whereunto I am intitled 
at Law or in Equity, or whereof I have any 
Power to difpofe, and all my Eftate and 
Intereft therein, unto my faid Hufband, the 
faid C. D. (whom I think is moft deferving 
thereof) his Heirs, Executors, Adminiftra­
tors and Affigns refpeCtively, to and for his 
and their own Vfe and Benefit abfolutely ; 
and I do hereby direCt my faid Truftees in 
the faid recited Indenture mentioned, to con­
vey, ailign and transfer over the fame and 
every Part t,hereof to him and them accord-

o 4- \ngly;, 
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ingty; yet neverthelefs my Mind and Will 
is, and I do hereby defire and requeft my 
faip. Hufband to give (out of what I have 
herein before bequeathed to him) unto his 
Daughter by his former Wife (in 
~afe he fhall think fit, and in his Judgment 
1he !hall prove deferving of the fame) the 
Sum of l. of 1awf':l1 Money of Greal 
Britain, to be paid to her at [uch Time or 
ThliPS, and in [uch Manner or Proportion~t 
and un ~ er fuch Refi'ria:ions in ~ll Refpett!, 
as he' fhall direa:, and think may be moil: for 
her 'Benefit. And I do hereby conftitute and 
appoint my faid Hufband C. D. fole Execu:o: 
tor of this' my laft Will and Teftament; and 
J earneftly defire of him that I may be bu':" 
ried where he hirnfelf intends to be buried, 
~and that he would give proper DireCtions in 
his Will fpr that Pu~ofe, in cafe he ihoul<l 
furvive me; and laftly, I do ~ereby revoke, 
f.;ic. In Witnefs, &c~ . , 

~i~ned~ &c . 

... ~_ .. .. b""_, .. 
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T· HIS is the laft Will and Teftament of 
me.d. B. of, &c. Firft, I defire to be 

decently and privately buried in the Church 
prChurch-yard belonging to the Pari ih , in 
which I thall happen to die, without any Fu .. 
ner,-.l Pomp, and with as little Expence as 
may be; and I giv,:, and bequeath unto the 
Poor which receive Alms of that Pari{h in 
which I {hall happln to die, the Sum of 

t. to be diftributed in fuch Propor­
tions and Mann~r as my Executrix herein 
after named lhall think fit; alfo I give and 
bequeath unto fuch of my Children' of my 
late Sifter as .!hall be living at the 
Time of my Deceafe, the Sum of I. of 
lawful Money of Great Britain, to be equally 
divided between them Share and Share alike, 
and to be paid to them at their refpetl:ive 
Ages of twenty-one Years, or Days of Mar­
riage, which {hall firft happen, and in cafe 
any of them {hall happen to die before the 
Age of twenty-one Years~ or Marriage~ then 
I give and bequeath the Share or Shares of 
her or them fo dying to tbe Survivors of 
them, to be equally divided between them, 
payable as aforefaid; but if only one of my 
laid Sifter~s Children 1hall live to attain the 
Age of twenty-ane Years, or be married, then 
tq fLlCh Survivor: Alfo I give to my Ser­
vant the Sum of t. of like lawful 
Mariey? and all my Wearing Apparel, in cafe 
!he flull be living with me at the Time of 
my Qeaceafe~ but not o~herwife. ilem, I give 

. a~l.f~ 
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ter, for her own {ole Vfe and Benefit abfo~ 
lutely for ever: but in cafe my faid Daugh­
terfhall happen to die before the attains the 
Age of twenty·one Years, and unmarried, 
then -I give 200 t. Part of the [aid Truft 
Eftate, to ten poor Widows of Clergymen 
of the Church of England, who are' of good 
Life and Converfation, and proper Objects 
of Charity, to be equally divided amongft_ 
them, Share and Share alike, at the Difcre­
tion of my faid Truftees, or the Survivor of 
them; and all the Reft and Refidue of my 
{aid Eftate and Effects I will and din~T: :!-:all 
go to and be enjoyed by my near;: rzJa· 
tions of nex.t of Kin, in the fame ~ Il.tnrrer 
and Proportion as the fame would ?afs and 
be diftributible by the Statute for Diftribution 
of Inteftates Eftates. Alfo I give and be-
queath to E. T. Wife of of 
the fum of I. and to the faid '1'. D. and 
R. B. the like Sum of I. a-piece: and I 
do hereby conftitute and appoint the faid 
d. B. and C. D. Executors of this my lail: 
Will and Teftament, hereby revoking, &c. 
lJl Witnefs.,wqereof, &c. 



and RerrJocatioliS. 

I N th· }'<.~ "me of God, Amen. I A. B. of, 
b'c dt .. lake my laft Will and Teftament 

in \V riling, as follows: Firft, I will and di­
rea tha.:: all my juft Debts be fully paid and 
fatisfied; and in cafe my perfonal Eftate fhall 
not be fufficient for that Purpofe, I do hereby 
fubjeCl: my real Eftate to the Payment thereof. 
And whereas I have by feveral Grants and 
Conveyances fetded and affured to and upon 
my Son for the Term of his natural 
Life, all thofe my Manors or Lordlhips of 

and in the County of 
. with the Rights, Members and Ap­

purtenances thereunto refpeCtively belonging, 
and alfo the Ad vowfons, Donations or Right 
of Prefentation of, in, and to the feveral 
Rectories or Pariili Churches of 
and,~ within the faid refpective Ma· 
nors; and alfo all thofe Fee-farm Rents jf· 
fUlng and payable out of the Manors of 

and in the faid county; now 
I do hereby ratify and confirm the faid [eve­
fal Grants and Conveyances, and the Premif­
fes thereby granted and conveyed, unto my 
faid Son for his Life, and from and after 
the Determination of that Eftate, I give and 
deviCe all and fin gular the [did Manors, &c. 
unto and their Heirs, during 
the Life of my [aid Son, upon Truft, to pre­
(erve the contingent Remainders thereof here­
in after limited; and from and after his De .. 
4;cafe I give and devit'e the fame Manors, (3('. 

, ~tltQ 
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unto the faid Truftees and their Heirs, until 
my Grandfon the eldeft Son of my 
fij,icl Son 1hall attain his Age of twen-
ty-one Years or die, whith ihall 6tft happen. 
Ia Truft, neverthelefs, for my faid Grandfoo 
and his Affigns, for the Term of his natu,rat 
Life; and from and after the Determination 
of that Eftate, unto the faid Truftees and 
their Heirs during the Life of my faid 
Grandfon, upon Truft, to preferve the con­
tingent Remainders thereof herein after limi­
ted; and from and after his Deceafe, unto 
his lirft and every other Son and Sons feve­
rally and fucceffively in Tail Male, according 
to Priority of Birth, and for Default of Iffue 
Male of my faid Grandfon I give and 
devife the fame unto all and every other the 
Son and Sons of my faid Son law ... 
fully begotten, or to be begotten, feverally 
and fucceffively in Tail Male, according t6 
Priority of Birth, and for Default of fuch 
Iffue unto all and every the Daughter and 
Daughters of my faid Son lawfully be:' 
gotten, or to be begotten, and the Heirs of 
the Body and :Bodies of fuch Daughter and 
Daughters refpetl:ively, as Tenants in Com­
mon and not as J ointenants, and for Default 
of fuch Hfue to my own right Heirs for ever. 
I give and devife unto my faid Truftees, and 
the Survivors and Survivor of them, and the 
Executors, Adminiftrators and Affigns of fuch 
Survivor, my Leafe from the Crown of certain 
Lands, & c. in in the County of for all 
fuch Eftate, Term of Years therein, as I am, 

fuall 
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!hall or may be intitled unto under the Crown, 
upon Truft, to permit and [uffer my Son 
his Executors, Ad miniftrators and Aligns, tQ 
receive <).nd take the Rents, Iffues and Profit$. 
thereof, until my faid Gr ... ndfon {hall attain, 
his Age of twenty·one Years or die, which 
fhaWfirft happen; and in cafe my [aid Grand­
f'On {ball attain that Age, then and from thence­
forth my Will is, that the faid Truftees, .and 
the Survivors and Survivor of them, and the 
Executors, Adminiftrators and Affigns of fucb 
Survivor, ihall be poffeffed thereof in Truft 
for my faid Grandfon for fo many Years of 
the Term and Terms therein as he fhalllive, 
and from and after his Deceafe, in Truft, as 
t9 the Refidue thereof, for fuch Perfon as 
1hall be the Heir Male of his Body, but in 
cafe there {hall be no fuch Heir., then in 
Truft for the fame Purpores as the refiduary 
Part of my perfonal Eftate is herein after 
appointed: ·Provided that every Perfon who 
by virtue hereof fhall be poifeffed of the laft 
mentioned Premiffes or any Part thereof, or 
be in titled to the Benefit of the faid Truft 
thereof, fhall have Power when fo poffeffed, 
in C.onjunction with the faid Truftees., or the 
Survivors or Survivor of them, or the Execu­
tors, Adminiftrators or Aligns of fuch Survi­
vor, to demife the fame or any Part thereof for 
any Number of Years then to come therein, 
without taking any Fine, or any thing.in lieu of 
a Fine, fo as the beft Rent that can be had for 
the fame be refer\'ed thereupon; and whereas 
th.ere is one or more {hart Term or Terms of 

Years 
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Yea±'! which may intervene before the Com ... 
mencement of my [aid Leafe from the Crown f 
my Will is, that the fame Term or Term~ 
of Years be purchafed by my faid Truftees, 
cr the Survivor or Survivors of them, or by 
the Executors, Adminiftrators or Affigns of 
fuch Survivor, by and out of my perfonal 
Eftate, and that the (arne Term or Terms 
when purchafed, fhall be enjoyed by the 

. fame. Perfon and Perfons refpeCtively, and 
for the fame Purpafes and with the fame 
Povers, as the [aid Leafe from the Crown: 
art' given, limited or appointed: Provided 
always, and I do hereby will and declare; 
that my faid Manors, &c. herein before given 
to or in Truft for my [aid Son, for his Life 
as aforefaid; !hall be charged and chargeable 
in his Hands; and in the Hands of any other 
Perfon or Perfons; with an Annuity or yearLy 
Sum of t. which I do hereby give and 
'bequeath unto my \\'ife for her Life free and 
clear of all Taxes a:1d DeduCtions whatfoever; 
to be iffbing out of the [aid Manors, &c. and 
payable half yearly at and the 
,firft Payment to be made on fuch of the faid 
Feaft Days which lhall happen neXt after my 
Deceafe; and in Default of Payment of the 

. {aid Annuity cr any Part thereof, I do hereby 
irnpower my faid Wife and her A ffigns to di~ 
ftrain for the fame upon any Part of the [aid 
Premiffes; but in cafe my faid Wife £hall not 
within twelve Months next after my Death; 
execute and deliver to my faid Truftees, fame 
()r one of them, a good and fufficient Releafe 

of 
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of all her Right and Title of Dower of, into 
or out of my Eftate, then and from thence­
forth the faid Annuity 1h,11 ce',[, detErmine 
and be utterly voi,j. And wll~r::"s I am 
p01feffed of cercdin HereditJments at 

in the County of held c·y one or . 
more Leafc or L,~aCs for Years, I co hereby 
give and de-vICe [he fc<\ne unto for [0 
many Years thereof as he {hall liVe', and from 
~nd after his D,:,c~,tre unto fueh Perfons as 
fhall be t!1e 1-L ir H ,Ie of his lh'i y, for the 
Remainder of ruth Term or Term:; of Years 
as {hall be then to come therein; and if 
there flull be no fueh He:(, I g;·v·c the fame 
unto my faid Truft:l.s and me Survivors and 
Survivor of them, and the Executors and 
Affigns of fncll Survivor, in Truft for the 
fame Purpofes as the Refidue of my perfonal 
Eftate is here;i1 after appointed; and I do 
hereby wiE and direct th:.tt all the R.: Dli u:: of 
my perfonal Eft<lte, after Payment of my 
Debts, Legacies and Funeral Expences, !hull 
by my faid Truftees or the Survivors or Sur­
vivor of them, the Executors or Affigns of 
fuch Survivor, be laid out and invefted in 
Lands of Inheritance, and fettied in like man­
ner, as near as may be, to the fame Ufes as the 
faid M~nors, &c. are herein. before limited; 
but [ubject neverthelefs to the raid Annuity of 

to my Wife, and fuch other Arnui­
ties, Payments and Charges, as {hall be ap­
pointed or charged thereupon, by this my 
Will, or any Codicil or Codicils to be added 
hereunto; and my Will alfo further is, that it 
.•.. P fhall 
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iball and may be lawful to and for alL and 
every Tenant and Tenants for Life, of aU 
and every or any of the faid Manors, Lands, 
Tenements and Hereditaments, when in 
Poffeffion, by Deed or Deeds to grant or 
demife from Time to Time, fuch Part or 
Parts of the fame, whereof they ibaH be fo 
refpeB:ively poffeffed., as have been ufually 
granted or leafed for one, two or three Life 
or Lives, or for any Numb~r of Years deter­
minable upon one,. two or three Life or 
Lives, fa as fuch Leafe 01' Leafes in Pofief­
fion or Reverfion exceed not three Lives· at 
the molt, and fo as the ancient and accuf~ 
tomed or ufual Rent or Rents, and other 
Services, or more, be referved thereupon; and 
alfo to leafe, all, every, or any Part, of the 
faid Manors, &c. to'any Perf on or Perfon5 for 
any Term or Terms of Years not exceeding 
Twenty-one Years, in Poifeffion and not in 
Reverfion or by Way of future Intereft, fO­
as upon every fuch Leafe or Leafes there be 
referved dming the Continuance thereof to 
the Perron or Perfons to whom the next and 
immediate Reverfion or Remainder of the 
Premiffes fhall for the Time being belong" 
the belt and moft improved yearly Rent or 
Rents that em be had for the fame, without 
any Fine, or any Thing in lieu. of a Fine" 
and fo ~s none of the faid Leafes be made 
without Impeachment of Wafte" and fo as 
in every fuch Leafe there be contained a 
Claufe of Re-entry for Non-payment of 
Rent; and my Will alfo fuJther is~ that i-t: 

JhaN 
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!hall ahd may be lawfu1 to and for any (ucli 
Tenant or Tenants for Life refpecrive1y, being 
in Poffeffion, by any Deed or Deeds duly 
executed in the prefence of two or more cre­
dible Witne1fes, to limit and appoint either 
before or after Marriage~ any .Part or Parts 
of the faidManvrs, &c. whereof he or they 
fuall be refpettively poffeffed; unto or to the 
tJfe of any Wife or Wives which he or they 
fhall marry; for her or their Life or Lives 
ref pecHve1y, for or in Part of her or t_heir 
Jointure or Jointures, fo as fuch Part or 
Parts fa to be limited and appointed; refpec.;. 
tiveJy exceed not 1001. a Yeari for or in 
tefpett of 1000 I. Portion, ,or the Value 
thereof, to be received by fuch Tenant or 
Tenants for Life refpeCtively~ (to wit) 1000 I. 
for mol. a Year, a~d no more may befettled 
in Jointure, and fa in Proportion for any' 
greater or leffer Portion or Fortune; and fo 
as no fuch Jointure be made difpunifhable of 
Vol aite. Alfo I give and bequeath unto my 
Grandaughter upon the Day of her 
Marriage, the fum of 1. fa as fhe marries 
with the'Content of her Parents or Guardians, 
and of my [aid Truflees or the Survivors or 
Survivor of them; if any of them fhall be 
then living; And to my Grandaughters 
and refpeB:ively, upon their refpec" 
rive Marriages, the Sum of. 1. apiece~ 
fo as they refpeCiively marry with the lik.e 
ConCent; blit my Will is~ and I do hereby 
declare, that if any of my [aid Grandaughters 
fhall marry without fuch Confent as afore ... 

p 2 fuid~ 
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faid, then the refpeClive Legacy or Legacie3 
of f~,ch of them fo marrying without fuch 
Confent fhall not be paid,' but be difpofed 
of by my {aid Truftees; or the Survivors or 
Survivor of them, for the fame Purpofes as 
the Refidue of my perfonal Eftate is herein 
before appointed; and I do appoint aU my 
Legacies to be paid out of my perronal 
Eftatein cafe it fhall be fufficient for that 
Purpofe, and in Default thereof then out of 
my real Eftate; and Laftly, I do hereby con­
ftitute and appoint 
Executors of this my Will; and I do revoke 
all other Wills by me heretofore made. In 
Witnefs, &c. 

A genert(li Form of a Codicil to a 
IVil1 where only fame few addi­
tional Legacies are given. 

W HEREAS I A. B. of, &'c. have 
made and duly executed my laft 

V/ill and Teftament in 'Writing, bearing 
Date, &c . . now I do hereby declare this pre­
fentWriting to be as a Codicil to my faid Wi11, 
and direCt the fame to be annexed thereto, 
and taken as Part thereof; and I do hereby' 
give and bequeath, &c. In Witnefs whereof 
1 the faid A. B. have to this Codicil fet my 
Hand and Seal the Day of 

Another 
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Another general Forln of a Codicil 
to a Will where feveral Leg a­
cies are revoked. 

W HEREAS I A. B. of,&c. have by 
my lail: Will and Teil:ament in W ri­

ting duly executed, bearing Date, &c. given 
and bequeathed to &c. pow I the [aid A. B. 
being minded to alter my {aid '\Till in refpett 
to the faid Legacies, do therefore make this 
prefent Writing, which I will and direct to 
be annexed as a Codicil to my faid Will, 
and taken as Part thereof; and I do hereby 
revoke the faid Legacies by my faid Will 
given to and I do give to each of 
them the faid and the 
Sum of t. only, and I give unto, &c. 
and I do ratify and confirm my [aid Will in 
every Thing except where the fame is here­
by revoked and altered as aforefai·d. In 
W· .(j & ' Itne.s, (. 

THIS 
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T I-l I S is the 1aft Will and Teftament of 
me of I defire that 

my Body may be interred in the Parifh 
Church of in the County of 
in a private Manner, at· the Difcretion of 
fIlY Executors herein after named. 1 give 
!lnd bequeath unto fuch ferfon or Perfons" 
whofe Name or Names fhall at the Time of 
my Deceaf~, be found contained in any 
Lift or Lifts~ Note or Notes, Or other Wri-

I iing, writ~en or figned by me, the feveral 
and refpective Sum and Stlms of Money 
which fhall in fuch Lift or Lifts, Note or 
~otes~ or other Writing (written or figned as 
aforefaid) be fet down, mentioned and ex­
preffed ro be by me given to them refpec­
tively; alfo I 6,ve and bequea,th unto F. A. 
of in the County of Efq; 
and H. B. of, &c. and to their Heirs and 
Affigns J for and during the natural Life of 
my D:::tughter M. now the Wife of 
pf . in the County Qf an 
Annuity or yea,rly Rent-charge of I. 
of lawful Money of Gre(lt Britain, to be 
yearly ~nd every Year iffuing and payable 
put of all my Manors, Meffuage~, Lands, 
Tenements 'Uld Herc;ditaments, in the faid 
County of upon Tnlft nevert;helefs that 
they my fa~d Truftees qr the Survivor of them,. 
or the proper Reprefentati ve or Reprefenta­
tives of fuch Survivor~ fhall and do pay, ap~ 
;ely and difpofe ¢' the f.lid Ann.uity or yearly 
~t'l;~t-charge of (. llnt9 mY f<l,id Dau~hter, 

OA~ 
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or unto fuch Perfon or Perfons, and for fuch 
Dfes and Purpofes, as fhe my faid Daughter 
fhall from Time to Time (notwitbftanding her 
Coverture) by any Note or Notes in vVriting 
under her Hand direct or appoint, to the Intent 
that the fame may not be at the Difpohl of, or 
fubjeCl: or liable to the Controul,Debts, Forfei­
tures, Engagements or other Acts of her pre­
fent or any after-taken Hufband, but only at 
her own fole and feparate Difpofal, and for her 
own fole and feparate Vfe and Benefit. And 
it is my Will and Defire, that the dorefaid 
Annuity or yearly Rent-charge of I. 1l1all 
be paid to my faid Daughter by two equal 
half yearly Payments, (that is to fay) on the 
Feaft Day of St. Michael the Arc/:zangel, and 
on the Feaft Day of the Anr..unciation of the 
ble.ffed Virgin Mary in every Year, for and 
during the natural Life of my faid Daughter; 
the firft of the faid Half-yearly Payment~ 
to begin and to be made on fuch of the faid 
Feafts as fhall firft happen next after my 
Deceafe; and my Will further is, that it 
fhall and may be lawful to and for my faid 
Truftees and the Survivor ,of them, or the 
proper Reprefentative or Reprefentatives of 
fuch Survivor, from Time to Time, in cafe 
of Non-payment of the faid Annuity or any 
Part thereof; to raif~ the fame by Diftrefs upon 
all or any Part of the Premiffes herein before 
charged therewith, togethet with the need .. 
fary Cofts and Charges attending Cue h Dit1refs; 
(the Daughter'S Receipt alone [0 ,be a good 
Difcharge, &c.) and ~ a further Provifion for 
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my {aid Daughter, for her feparate Ufe (over 
and above the Annuity or Rent-charge here­
in before given for her Benefit, for and du­
ring the Term of her natural Life as afore­
faid) I do h-ereby give and bequeath unto my 
faid Truftees their Executors and Adminiftra­
tors 1. capital Stock now in the united 
Eaft-India Company, upon the Trufts herein 
after mentioned and expreJIed, of and con­
cerning the fame (that is to fay) upon Truft 
that they my faid Truftees, their Executors 
or Adminiftrators fhall and do pay, apply 
and difpofe of the yearly Dividends, Intereft 
and Produce of the faid I. capital Stock, 
as the fame fhall from Time to Time (during 
the natural Life of my faid Daughter) arife 
or be received, unto the proper Hands of 
her my faid Daughter, or otherwife to per­
mit and fuffer her my faid Daughter to re­
ceive the fame, to and for h:::r fole Ufe and 
Benefit, to the Intent that the fame may not 
be at the Difpofal of, or fubject or liable 
to the Controul, Debts, ACts or Engagements 
of her prefent or any after taken Huiliand, 
but only at her 6wn fole and feparate Difpo­
fal; and upon further Trull, that they my 
faid Truftees, their Executors or Adminiftra­
tors, {hall and do from and immediately 
after the Deceafe of my faid Daughter, tranf­
fer and difpofe of the faid I. capital 
Stock, unto and for filch Ufes, Intents and 
Purpofes, and in fuch Manne~ and For~ as 
{he my faid Daughter (notwithftanding her 
Coverture) or whether flre fhall be fole or 
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married, by her lail: Will and Teftament in 
Writing, or any Writing purporting to be 
her laft \Vill and Teftament, and to be by 
her figned, fealed and publifhed in the Pre­
fence of three or more credible Witneffes, 
iliall direCt:, limit, give or appoint the fame; 
and in Default of fQch Direction, Limitation, 
Gift or Appointment, then I will and direa.: 
that the faid t. Capital Stock or fuch Part 
thereof, touching which my faid Daughter 
fhall have made no Difpofition as aforefaid, 
fhall be affigned and transferred by my faid 
"fruil:ees or the Survivor of them, his Exe­
cutors or Adminiftrator$, unto of, 
&c. his Executors and Adminiftrators, to 
and for his and their own Vfe and Benefit; 
and my will is, that the Receipt of my 
raid Daughter alone under her Hand, for 
the Dividends, lntereft and Produce of the 
faid Eafl-India Stock, fhall from Time to 
Time, notwithftanding her Coverture, be 
good and fufficient Difcharges ,to the Perfon 
or Pertons paying the fam€} Annuities and 
Dividends, lneereft or Produce, for fa much 
thereof for which fuch Receipt fhall be 
given; and my will is, that in cafe the [aid 
Eafl-India Stock, or any Part thereof, fhall 
be redeemed or paid off, that then my faid 
Truftees, their Executors or Adminiftrators., 
fhall and do layout the Monies to be re­
ceived for and in lieu ,of the faid Stock fo 
redeemed or paid off, in fuch Stocks, Funds, 
or other publick or private Securities as my 
[aid Oau3hter ihall agree to; and that the 

Monies 
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Monies fo received and laid out thall be fub­
jeCt to th~ fame Trufts, and for the fame ar 
the like Intents and Purpofes as are herein 
before ,declared of and conoerning the fame. 
And whereas my Brother late of 

deceafed, did (among other 
Things) by his laft Will and Teftament in 
Writing, give to me the Sum of t. to be 
:by me given away, diftributed, divided and 
-difpofed of to and amongft fuch Perfons, and 
in fuch Sort, Manner and Shares, and at 
fuch Times as 1 fhall think fit; now my 
will is, and I do hereby direa: that the faid 
Sum of I. fhall be diftributed, divided 
and difpored of by my Executors herein 
after-named, within fix Months after my 
Deceafe, to and amongft the feveral Perfans, 
and in ruch Proportions and Manner as are 
herein after mentioned and expreffed, of and 
concerning the fame, (that is to fay) to 
of in the County of the 
Sum of 1. (Part thereof) to of 

in the County of the like 
Sum of 1. (other Part thereof) and _ to 

of in the faid County 
of the like Sum of I. (other 
Part thereof) and all the Refidue of the 
fame I. to be retained by my Executor 
herein after named, and to be converted and 
difpofed of to his own Dfe. Item, I give, 
devife and bequeath all and every my Ma­
nors, Meifuages, Lands, Tenements and 
Hereditaments whatfoever, in the feveral 
Counties of and every or 

any 



and Revocations. 
any of them, or elfewhere within the Realm 
of England, as wdl Freehold, as Copyhold 
(1 having duly furrendred [h~ Copyhold to 
the Vfe of my Will) and Leafehold for Lives. 
with their and every of thei, Appurtenances, 
unto and to the Ufe and Behoof of of 

in the County of his Heirs and 
Affigns for ever, (fubjetl: neverthelefs, as to 
my faid Eftate in the [aid County of 
to the aforefaid Annuity or ytarly Rent­
charge by me herein before given thereout 
or cl-}:J.rged thereon, in Truft and for the Be­
nefit of my faid Daughter, for her Life as 
aforefaid, As to, for and concerning all the 
Reft and Refidtle of my perfonal Efta~e 
whatfoever and wherefoever, and of what 
Nature, Kind or <lEa1ity foever the fame 
may be, and not herein before givenaad 
difpofed of (after Payment of my Debts, 
Legacies and Funeral Expenees) I give and 
beQ ueath the fame . and every Part thereof, 
unto the fa~d his Executors, Admi­
niftrators and Affigns, to and for his and 
their own Vfe and Benefit :l

J:;folutely; and 1 
do hereby conftitl1te and apF()int the faid 

fole Execl1tor of tiii5 wy laft Will 
and Teftament, hereby revoking all othe(l 
W\U~ by me made. In Wienefs" &c. 

THIS 
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T HIS is the Iaft Will and Teftament 
. of me of the ParHh of 

in the County of Firft, I will that 
all fuch Debts as I fhall juftly owe at the 
Time of my Deceafe, together with my Fu­
neral Charges and Expences, be in the firft 
Place paid by my Executors herein after 
named; and as to my Eftate both Real and 
PerfonaJ, I difpofe ther60f as follows, that is 
to fay, I give and devife unto of 
in the County of Efquire, all thofe 
my Freehold Me{fuages, Lands, Tenements 
and Hereditaments, fituate, lying or being 
in or near and or either of 
them, in the Counties of and 
or either of them, and now or late in the 
feveral Tenur~s or Occupations of, &c. or 
one of them, their or one of their Affigns, 
Leffees or Undertenants, and all thofe my 
Copyhold Meffuages, Lands, Tenements and 
Hereditaments, fituate, lying or being in or 
near and every or any of 
them, in the faid Counties of and 

or either of them, and which now 
are or late were in feveral Tenures, Poffef.. 
fions or Occupations of the faid and 

or any of them, their or any of 
their Affigns, Leffees or U ndertenants (which 
faid Copyhold MdTmges, &c. I have duly 
furrendred to the Ufe of my Will) To have 
and to hold, all and every the faid Mefiu. 
ages, ,Lands, Tenements, Hereditaments 

and 
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and Premiffes, with their and every of their 
Appurtenances, unto and to the Vfe of the 
faid and the Heirs of his Body, 
lawfully to be begotten; and for want of 
fuch Heirs, to my own right Heirs for ever. 
AJfo I give and devife unto all that my 
Meffuage or Tenement with the hpurtenan­
ces thereunto belonging, herdofore in the 
Tenure or Occupation of To ,have 
and to hold the faid laft mentioned Meffu­
age or Tenement, and Premiifes, j with the 
Appurtenances, (fubjeCt and charged and 
chargeable with the Annuity, yearly Rent or 
Sum of 1. herein after mentioned) unto 
him the faid and his Affigns, for 
and during the Term of his natural Life; 
and from and immediately after his Deceafe, 
I give and devife the fame Meffuage, & c. 
and Premiffes, . with the Appurtenances ([ub­
jeCt to, and charged and chargeable with the 
fame Annuity, yearly Rent or Sum of I.) 
unto and for the Vfe of the faid ' 
and the Heirs of 4is Body lawfully to be 
begotten; and for Default of fuch Heirs, 
~hen to my own right Heirs for ever. And 
I do hereby give and devife unto 
Wife of of in the County 
of and her Affigns, for and during 
the Term of her natural Life, an Annuity, 
or clear yearly Rent or Sum of I. of 
lawful Money of Great Britain, free of :iiI 
'Taxes and other Deduttions, to be iffuing 
and payable oue of the faid 1aft mentioned 
Meffuage and Tenement, &c. and Premitfes, 

and 
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and to -l)e ; d:d and payable by equal half.,; 
yearly Payme.1t:, at: the two moft llfual 
Featl: Days of Payment in the Year, (that ig 
to fay) the FI afl of the Annunciation of the 
bleff'ed Vil'J.;,n Mary, and St. Michael the 
Arch'lngel; the firft >ayrr:ent thereof to be 
ma:k on fuch of the rjd Fe.ft Days as {hall 
happen next ,~fter my Deccafe; and I do 
hereby charge and fubjeCt the faid Meffu­
ages or Tenements, &c. with and to Pay­
ment of the C:' Annuity, yearly Rent or 
'sum of I. accordingly; and my will is, 
that in cafe the fame Annuity, yearly Rent 
or Sum of t. or any Part thereof, {hall 
be behind or unpaid by the SpacC' of 
next over or after either of the aforefaid 
F~aft Days, whereon the fame is herein be­
fore directed and appoint~d to be paid as 
aforefaid, that then and fo often it fhall and 
may be lawful for the faid and her 
Affigns, to enter into, and upon all and 
every, or any Part of the faid PremHfes 
charged with the faid Annuity as aforefaid, 
and cliftrain for the fame, or for fo much 
thereof as {hall be fo in Arrear 1 and all Cofts 
and Charg.es oceafioned by Non-payment 
thereof. Alfo I give, devife and bequeath 
unto of in the {aid County 
of all thofe my two Meffuages or 
Tenements, with the Appl1rtenanees, in 
(now in the feveral Tenures, &c.) which I 
hold by Virtue of a Leafe from of 

. (finee deceafed) and all my Eftate, 
Right, Titlc-), Term of Years, and Intereft 
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()f and in the fame Premiifes refpeitive1y, 
To have and to 'hold the faid 1aft mentioned 
Meffuages and Tenements, Hereditaments 
and Premiffes, with their and every of their 
Appurtenances, unto the (aid his 
Executors, Adminiftrators and Affigns, tc) 
and for his and their own Ufe and Benefit ab­
folutely. [And then the Teftator proceeds to 
give f~vera! pecuniary Legacies, and to ap­
point a refiduary Legatee and Executors, an" 
fo concludes.) In Witnefs, &c. 

A Codicil to a Will. 

ACODICIL to be added to, and to be 
. taken as Part of the !aft Will and Te­
ftament of me M. B. of N. and W. in the 
County of L. Whereas by Indenture of 
Leafe and Releafe, bearing Date refpectively 
the firft fix Days of June in the Year of our 
Lord 172 I, and made or mentioned to be 
made between M. M B. of N. and W. by the 
Name of M. B. W. of the one Part, and 
M. K. of A. in the County of Cornwall, 
Efquire, and 'l'. R. of the Middle 'l'emple, 
Efquire, of the other Part, I the faid M. B. 
of N. and W. for the feEtling the Manors. 
Lands, Tenements and Hereditaments there­
in mentioned, and in Confideration of 10 s. 
of lawful Money, did bargain, fell, alien,. 
rdeafe and confirm unto the [aid M. K. and 
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cr. R. the Manors, Advowfons, Me£I'uages,_ 
Lands; Tenements and Hereditaments there­
in contained, and amongft others, all that 
the Manor or reputed Manor of L. with the 
Rights, Members and Appurtenances there~ 
of, in the County of B. and the Meffuages, 
Lands, Tenements and Hereditaments of me 
the faid M. B. of N. and W. in L. aforefaid, 
and F. or either of them, in the {aid County 
of B. to hold to the faid M. K. and cr. R. their 
Heirs and Affigns for ever, to and for the 
Dfes, Intents and Purpofes, and fubject to 
the Powers, Limitations and Provifoes therein 
after expretfed and contained of and concerning 
the fame, in which faid Indenture of Releafe is 
contained a Provifo, that it 1hould and might 
be lawful to and for me the faid M B. of N. 
and W. from Time to Time, at any Time 
or Times, during my Life, until I 1hould 
attain the Age of eighty Years, by any Deed 
or Writing, laft Will or Teftament executed 
by me in the Prefence of two or more cre­
dible Witneffes, to revoke or alter all or 
any of the Ufes or Truth thereby limited 
or appointed, or to limit any other or new 
Eftate, Ures, Truth. or Difpofitions, of' or 
touching the Premitfes or any Part thereof: 
And whereas by Indenture, bearing Date the 
fourteenth Day of 080ber in the Year of our 
Lord 1737, and made or meritioned to be 
made between me the faid M.. B. of N. and 
W. of the one Part, and cr. B. of S. in the 
County of E. Efquire, 7. L. of the Pari1h of 
.t. y. within the Liberty of the City of U:. 

in 
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in the County of M Erq; and E. R. of the 
Parifh of St. in the faid County of 
M. Efq; of the other Parr, reciting the faid 
herein before recited Indenture, and alfo re~ 
citing two feveral other Indentures made 
fubfequent thereto, whereby the Ufes of and 
concerning the faid Premiffes, in and by the 
faid firft-mentioned Indenture limited and 
declared, were altered and revoked of and 
concerning the faid Premiires~ but fubjeCt to 
a like Provifo for altering and revoking the 
fame, and appointing new Ufes as in the faid 
firft recited Indenture contained; I the faid 
M. B. of N. and W. in purfual)ce ()f the faid 
Power to me referved, and being then under 
the Age of eighty Years, did revoke the Ufes 
in and by the faid feveral recited Indentures 
d.eclared of and concerning the faid Premiffes, 
and did limit, appoint and declare the fame 
Premiifes to and for the Ures and. T~ufts; 
and under the Provifoes therein after ex­
preffed concerning the fame; in which In­
denture is alfo contained a Provifo; that it 
1hould and: might be lawful to and for me 
the faid M. B. of N. and W. from Time to 
Time, and at all Times thereafter, during 
my Life~ by any Qeed or Deeds to be by 
me executed in the Prefence of two or more 
crtdible Witneffes~ or by my laft Will in 
Writing, or Codicil thereto, to be by me. 
figned in the Prefence of three or more cre­
dible Witneffes, to revoke or alter all or any 
of the Ufes, Eftates and Trufts therein be­
fore limit~d or declared of or in all or any 
" ~ ~ 
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or the Premiffes, and to limit any new or 
other Eftates, Ufes, Truih or Difpofitions 
of or touching the fame fo revoked or any 
Part thereof: And whereas I have made and 
publilhed a Will in Writing, bearing Date 
the fame 14th Day of Oflober 1737; now I 
the faid M. B. of N. and W. in Purfuance 
and by Virtue of the faid Power to me fe­
ferved in and by the [aid laft recited Inden­
ture of the 14th of Oflober in the Year 1737, 
and all and every other Power and Powers 
and Authorities to me given or referved in 
this Behalf, do by this my Codicil revoke, 
annul aqd make void all and every the Ufes, 
ITrufts, ~ftates, Limitations and Appoint .. 
ments in and by the faid feveral recited In­
dentures, or any of them limited, created or 
declared of and concerning all that the faid 
Manor or reputed Manor of L. with the 
Rights, Members and Appurtenances thereof, 
in the faid County of B. and all the faid 
Meffuages, Lands, Tenements and Heredi­
taments of the faid M. B. of N. and w: in 
L. and F. aforefaid or either of them, in the 
faid Co~nty of B. in al,ld by the faid firft re­
cited Indenture of· Releafe, granted,· releafed 
or conveyed, with their and every of their 
Appurtenances; and I the faid M. B. of N. 
and w: in Purfuance of and by Virtue of all 
and every the Power, &c. aforefaid do direct, 
limit, appoint and declare, that the faid fitft 
recited Indenture of Re1eafe, and the Grant 
and Conveyance thereby made as to all that 
thefaid Manor or reputed ,Manor ofL. with 
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the Rights, Members and Appprtehahces 
thereof~ in the faid County of B. and all the 
faid MefTuages, Lands; Tenements and 
Hereditaments of the [aid M. B. of N. and 
W. in L. and F. aforefaid, or either of them, 
in the faid C~unty of B. in and by the [aid 
fitft recited Indenture -of Rdeafe granted~ 
teleafed or conveyed, with the~r and every 
of their Appurtenances, be and enure, and 
I do hereby give and devife the fame in 
Manner following, that is to fay~ To the 
Vfe of th~ Honourable H. B. Efq; com.;. 
manly called Lord H. B. Brother of his 
Grace the Duke of St . .d. for the Term of 
his. natural Life, without Impeachment of 
or for any Manner of Wafte; and Tram and 
after the Determination of that Eftate by 
Forfeiture, or btherwife in his Life--time, 
then to the Vfe of the faid cr. B. 1. L. and 
E. R. and their Heirs, during the natural 
Life of the [aid H. B. in Truft to preferve 
the contingent Remainders herein after li­
mited, from being defeated anddeftroyed\ 
and fot that Purpofe to make Entries or 
bring ACtions, as the Cafe fhall 'require; but 
neverthel~fs ta permit and fuffer the faid 
H. B. during his natural Life to receive and 
take the Rents and Profits of the fame Pre­
miffes ta his own Vfe; and from and after 
the Deceafe of the [aid H. B. to the tJfe of 
M the Wife of the faid H. B. for the Term 
of her natural Life, without Impeachment qf 
or for any Manner of W ~fte; and fram and 
after the Determination of that Eftate by 
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Forfeiture or otherwife, during ht"r Life, to 
the Ufe of the {aid '1. B. 1. L. and E. R. 
and their Heirs, during the natural Life of 
the faid M. in Truf!: to preferve the contin­
gent Remainders herein after limited, from 
being defeated and def!:royed, and for that 
Purpofe to make Entries or bring Actions, , 
<l.S the Cafe' {hall require; but neverthelefs 
to permit and futter the faid M during her 
Life, to receive and take the Rents, Hfues 
and Profits of the fame Premiffes to her own 
Ufe; and from and after the Deceafe of the 
['lid M. to the Ufe of the firft Son of the 
Body of the faid M. by the faid H. B. be­
gotten or to be begotten, and the Heirs 
Hale of'the Body of fuch firf!: Son lawfully 
iffiling; and for Default of fuch Iffue'" to 
the Uft' of the feeond, third, fOLlrth, fifth, 
fixth, feventh, eighth, ninth, tenth, and all ' 
and every other fon and Sons of the Body 
of thE j:';d M. by the faid H. B. begotten or 
to I)::, bl~otten, feverally andfllcceffively; 
one afcr another, as they !hall be in Seni­
ority or Age and Priority of Birth, and the 
Heirs Male' of their refpeBive Bodies law­
fully iffl1ing; the elder of [uch Sons and the 
Heirs Male of his Bod,., being always pre­
ferred and to take before the younger of 
fuch Sons and the Heirs Male of his and 
ti1f':r Bod y and Bodies; and for Default of 
fuch Ilfue Male, to the U fe of all and every 
the Daughter or Daughters of the Body of 
the [did M. by the [aid l/. B. begotten or 
to b~ begotten, as Tenants ,in Common, apd 
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not as Jointenants, 'and the Heirs of their 
feveral and refpeCtive Bodies lawfully iffu­
ing; and failing Hfue of any of the faid 
Daughters, to the Vfe of all and every other 
fueh Daughter or Daughters as Tenants in 
Common, and not as Jointet::tants, and the 
Heirs of the· refpeCl:ive Body or Bodies of 
fuch other Daughter or Daughters lawfully 
iifuing; .and for Default of fuch Hfue, to the 
Vfe of fueh Perfon or Perfons, and for fuch 
Eftate or Eftates, and in fuch Proportions, 
and in fuch Manner as lhe the fa.id M. 
whether covert or fole, lhall by any Deed or 
Writing, by her fealed and delivered in the 
Prefenee of three or more credible Witneffes, 
or by her 1aft Will in Writing, or any ¥lri­
ting purporting to be Ner laft Will, and by 
her figned and. publifhed in tbe Prefence of 
a like number of Witneffes, limit and ap­
point; and in Default of fuch Appointment, 
then to the Vfe of the right Heirs of the 
[aid M. B. for ever: Provided always, and 
.my Will and Meaning is, that it fhall and 
may be lawful to 2nd for the faid H. B. and 
after his Deceaf.e to and for the faid M. his 
Wife, in Cafe fhe lhall furvive .him? by In­
denture to make any Leafe or Leafes 9f the 
Premiifes, for any Term or Number of 
Years, not exceeding twenty ~one Years from 
the Making thereof, 1'0 as upon. ~very fuch 
Leafe or Leafes there be refl"rved and made 
payable, during the Cominuance of tbe faid 
refpeCtive Terms thereby gratited, the greateft 
improved yearly l~nt that can or may be 

. Q..3 r~iJ." 
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reaionably had for the fame, to be incident 
to and go along with the Remainder or Re· 
vernon expeCtant on fuch Leafes refpeCtively, 
and fo as fuch Leafes be not by ,any exprefs 
W oids therein contained, freed from 1m· 
peachment of Wafte; and fo alfo ~s there 
be contained in every fuch Leafe or Leafes 
a Power of Re-entry, in Cafe the Rent or 
Rents thereupon to be refpeCtively referved, 
or any Part thereof" fhall be behind or un­
paid by the Space of twenty,:,one pays next. 
aftt,r any the Times of Payment therein tQ 
be refpeCtively limited; and f9 as ~he refpec­
tive LeiTee or Leifees therein named, do ex~ 
ecute a Counterpart of fuch Leafe Qr L~afes 
refpeCtively: And I do hereby ratify and con­
firm all and every the Ufes, Trufts, Eftates, 
Limitations and Appointments in and by the 
faid recited Indenture of the 14th of OBober 
1737, li"mited, appointed or declared of or \ 
concerning all and every or any of the Ma­
nors, MeiTllages, Lands, Tenements and 
l:le.reditaments therein comprifed, except 
and other than the faid Manor of L. with its 
Appurtenances, and the La~ds, Tenements 
and HeredITaments aforefaid, in L. and F. 
aforefaid, or either of them, in the County 
of B. and I do alfo hereby declare, that my 
faid Will in Writing, bearing Date the 14th 
Day of O[foj;er I7 37, and this Codicil w~ich 
I will fhail be added to and deemed Part 
thereof, 9,0 c()ntain my IailWill and Tefta-: 
ment. In Witnefs whereof I hav:e to this 
Codicil, and t() a Dpplicate thereof, both of 
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the fame Tenor and EffeCl:, each contained 
in two Skins of Parchment, fet my Hand 
and Seal this Day of, &c. 

Signed, fealed and publiihed 
by the faid M. B. of N., 
and w.. as and for a Codicil 
to be added to, and be 
Part of, her laft Will and 
Teftament, in the Prefence 
of us who have fubfcribed 
our Names in her Prefence. 

A Nuncupative Will. 

7. B. his Will by Word of Mouth, made 
• and de/:lared hy him about the 

pay of in the Prefence of us who have 
hereuntp fuhfcribed our Names as WitnelIes 
hereto. My Will is that, &~; (fbe rue" 
Wor4s) 

,. G. 
p.. S. 
F. G. 
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A Preamble io q ~'jl, th~ TejJatof1 
being .about to go to Sea. 

I N the Name of-God, Amen. l C. D. of 
. Mariner, being in good Health of 

Body, and of found Mind and Memory~ 
and being forthwhh to depart this King~o~ 

_ pn a Voyage to ip the Kingdom of 
and well knowing the Danger of the Seas" 
and the Uncertainty of this tranfitory Life~ 
do make this my laft Will and Teftament a$ 
follows, that is to fay, (and tben bi proce~d$ 
fO give [everal Legacies, &c) ; 

J!)ere follo11l tbe Jfo~m~ of f-eberal13e .. 
queff~ tn a [tun. . 

And for t4e better Education of my Chil~ 
drenA. B. and C. now Infants of very tender 
Years,' that is to fay, the faid .d. of the Age 
pf . or thereabouts, the [aid B. &c. I 
do give and difpofe of the Tuition and Cu­
ftody ~f them, and every of them, unto 111. 
P1y Wife, until fuch Time as they and either 
pf them refpet1:ively continue unmarried, 
and under the Age of twenty-one Years, 
and my Wife remain my Widow; but if 
my Wife die or marry, during. the fingle 
Life and Nonage of /any of my faid Chil~ 
pren, then I give the Cuftody and Tuition of 
fllch Qf my Children fo being unmarried~ 
and under the Age of twenty-one Years, at 
the Marriage or Death of my Wife~ which 
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fhall firft happen unto AlfQ I do 
allow for my Son A.~s Maintenance at School 
for fa many Years as he ~,a1J remain there, 

t. per Ann. for my Son B.'s Maintenance 
tmtil h( be put LO a Grammar School I. 
per Ann. and. when he is placed at a Gram­
mar Sc:o,)l t. per Ann. and ·when my 
Wife or other Truftees thall think fit to re~ 
move my Son A. from School, I pefire he 
may be placed, &c. 

I give and bequeath the Haufe I now 
live in, and the Appurtenances thereto "be­
longing, which I hold by Leafe· from W. S. 
Efq; fituate, .&c. to my Son C. B. to hold 
tp him during his natural Life; and after 
his Deceafe, I give the fame to my Daugh.,. 
ttr E. B. during the Remainder of my Eftate 

. and Intere1t thereini 
I give '-lnd bequeath unto my Kinfman 

C. D. and my loving Frienc;l E. F .. and G. of 
all that my I;...eafehold Eftate which 

I lately purchafed of '1'. B. Gentleman, fituate 
for <l Term of Years yet to come, 

determinable together with the Inden­
ture of Leafe, wherepy I hold the fame., to 
have and to hold to them the faid C. D. 
E. F. and G. H. their Executors, Admi­
niftrators and Affigns, from and immediately 
after my Deceafe, for and during the Refi­
due and Remainder of the Term. then to 
~ome and unexpired, granted to me by the 
faid Indenture of Leafe,' upon this fpedal 
Truft and Confidence in them repofed, and 
~Q the Ipteqt Gnd Pqrpofe, th~t they t~e [aid 
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C. D' &c. and the Survivors and Survivor 
of them,. and the Executors and Adminiftra­
tors of fuch Survivor, do and fhall permit 
and. fuffet.: her my faid Wife E. B. To have, 
hold and" enjoy all fuch my faid Leafehold 
Eft:ate to them given as aforefaid, and to re­
ceive and take to her own Vfe and Behoof, 
the Rents, Hfues and Profits thereof, from 
and immediately after my Deceafe, for and 
during fo much of the faid Term as fhall run 
out and expire in the Life~time of her l!1Y 
faid Wife; and after her Deceafe, upon this 
further Truft and Confidence, and to the In­
tent and Purpofe, that they the faid C. D. 
&c. and the Survivors and Survivor of them, 
and the Executors and Adminiftrators of fuch' 
Survivor; do and fhall, out of the Rents, 
lffues and Profits arifing out of· my [aid 
Leafehold Eftate, well and truly pay, or 
caufe to be paid, unto my faid Daughter 
D. B. her Executors, Adminiftrators anq 
Affigns, for and during fo much of the faid 
Term to me therein granted as aforefaid, as 
fhall run out and expire in the Life-time of 
her my faid Daughter~ the yearly Sum or 
Annuity of l. to be paid, & c. by even 
~nd eqqal Portions; the firtt Payment there"': 
of ~o be made at~ & c. which thall firft and 
~ext happen after the De~eafe of my faiq 
Wife t '~nd upon this' further Truft and 
Confidence~ and to the Intent and Pmpofe~ 
that they the faid c. D. &c. and the Survi-:­
vor, &c. and the Executors, &c. do and 
~all permit and fuffer my faid~Son '1'. B: to 
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have, hold and enjoy all fuch my Leaft:hold 
Eftate, charged with the faid Annuit, of 

1. per Ann. to my [aid Daughter, and to' 
receive and take the Overplus of the Rents, 
Hfue and. Profits thereof 1;0 his own proper 
Ufe and Behoof, from and immediately after 
my faid Wife's Deceafe, for and during all 
the Reft, Rdidue and Remainder of the 
Term to me therein granted, which fhall be 
then to come and unexpired. 

I do hereby give, devife and bequeath aR 
thofe my Copyhold Meifuages~ Land~ Te­
nements and Hereditaments in and 
every of them, with the Rents, Iifues and 
:profits thereof, (the fame being already fur­
rendered to the the Ufe of my Will) untc> 
my faid Daughter A. B. from and immedi­
~tely after my Deceafe, for and during her 
natural Life; and after her Deceafe, then I 
give and devife the fame to my Son C. D~ 
of, & c. and the Heirs of his Body lawfully 
to be begotten; and for Default of [uGh 
lifue, then to the Heirs on the Body of my 
[aid Daughter A. B. lawfully begotten; and 
for Default of fuch Itrue" then to E. F. Son 
of of, &c. and to his Heirs for ever. 

I give and devife all thofe my Freehold 
Lands) 'Tenements and Hereditaments where­
of I arn feifed in Fre-fimple, fituate, lying 
and being in with the Rents, Hrue~ 
and Profits of all and fiogular the faid Pre­
mi{fes unto C. D. and E. F. of To 
have and to hold' the (aid Lands. Tenements, 
tle~editilm·,iH.s and premiifes to them the' 
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{aid C. D. and E. F. their Executors, Ad. 
miniftrators and Affigns, from and imme .. 
diate1y after my Deceafe, for and during and 
unto the full End and Term of ninety-nine 
Years from thence next enfuing, and fully 
to be compleat and ended, without Impeach­
ment of Waite: In Truft neverthelefs, and 
to the Intent and Purpofe, that the faid C. D. 
and E. F. their. Executors, Adm'iniftrators 
and Affigns, do and fhall out of the Rents, 
Iffues and Profits thereof, or thereby arifing, 
oray any Affignment of the faid Term, or 
by Grant, Mortgage or Sale of the faid Pre­
miffes, or any Parcel thereof,· raifeand levy 

, the clear Sum of I. and the fame being 
fo raifed as aforefaid, to payor [eeme to be 
paid unto my Grandaughter G. B. when and 
as foon as file fhall attain to the Age of 
twenty-one Years, or be married (which {hall 
firft happen) or .jf it fhall happen that my 
{aid Grandaughter G. B. fhaIl depart. this 
Life b@fore fhe fhall have attained the Age 
of twenty-one Ye'ars, or be married; then 
upon this further Truft~ and to the Intent 
and Purpofe, that they the faid C. D. and 
E. F. their Executors, Adminiftrators' and 
Affigns, do and fhallout of the Rents, Iffues 
and Profits, or by Grant; Mortgage or Sale 
of the faid' Premiffes, or any Part thereof~ 
or by Affignment of the faid Term, raife 
the Sum of I. clear as aforefaid, and the 
fame to pay, or fecure to be paid unto the 
Child (be the fame Son or Daughter) which 
fhall h.ereafter be lawfully iffuing on the Body 

. wf 



and Revocations. 
of . my Daughter; and which {hall live to 
attain the faid Age of twenty-one Years, or 
marry, whith fhall firft happen, if a Daugh­
ter; if a Son, then on attaining the faid 
Age of twenty-one Years only, which faid 
Sum of t. fo to be ra-ifed and paid as . 
aforefaid, I do hereby give and bequeath 
,llnto my faid Grandaughter E. E. and in 
Cafe of her Deceafe, to fuch next Child fo 
hereafter to be iifuing on the Body of my 
fa;d Daughter who {hall attain the 
faid Age of twenty-one Years, or be married 
as aforefaid.; and from and immediately after, 
and as, foon as the faid C. D. and E. F. or 
their Heirs, {hall have raifed the faid Sum 
of t. clear from aII. Payments and Deduc­
tions, out of my faid Freehold Lands, Tene­
ments and Hereditaments, as herein before is 
appointed, or in. Cafe of the Death of the 
faid E. B._or other Child refpectively, before 
the refpetl:ive Times of Payment aforefaid, 
then my Will is, and I do hereby. give and 
devife all and fingular the Premiifes afore­
faid, and the Reverfion and Reverfions, Re­
mainder and Remainders of all and fin gular 
thofe my Freehold Lands, Tenements and 
Hereditaments aforefaid, with the Rents, 
Iifues and Profits thereof, and of every Part 
and Parcel thereof, unto my faid D;1ughter 
D. B. to have and to hold to her my faid 
Daughter D. B. from henceforth, for and 
during the Term of her natural Life; and 
from and immedi<!.tely after the Deceafe . of 
the faid D. B. then I do hereby give and 
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deviie the {aid Premi1fes; and the ReverhOi1 
and Reverfions, Remainder' and Remainders 
of all and fingular thofe my raid Freehold 
Lands and Premiifes, with the Rents, Hfues 
and Profits thereof, and of every Part there .. 
of, to my Grandfon 'I'. B. Son of my faid 
Daughter D. B. and to the Heirs of his 
Body lawfully to be begotten, and for Want 
or Default of fueh Hfue, then. I do hereby 
give and devife all and fingular thofe my 
{aid freehold Lands, Tenements and Here­
ditaments in aforefaid, (being Part 
of the Freehold Lands, Tenernents and Here­
ditaments above mentioned) with the Rents, 
Iffues and Profits thereof, unto and 
his Heirs fot ever; and aHo all and fingulat 
thofe my Lands, Tenements anc;l Heredita ... 
ments in aforefaid, (being the Re· 
fidue and Remainder 0f rn)' Freehold Lands, 
Tenements and Hereditaments above men­
tioned) with the Rents, Hfues and Profits 
thereof (for Default of fuch Iifues as afore­
raid) unto and his Heirs for ever. 
I give to A. B. and C. D. Sons of my Bro­
ther '.t. B. the Sum of 1. apiece, to be 
paid or fecured to them refpeEtive1y, by rny 
raid Brother L. B. as foon as they 111a11 
refpeEtively attain the Age of twenty-one 
Years,. and not otherwife; and my Will is, 
and I hereby order, that in Cafe my Brother 
L. B. fhall from Time to Time, as the fame 
fuall become due, pay unto my faid Ne:.. 
phews, A. B. and C. D. or give to them ref­
pettively, fuch Security within after 

my 
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my Deceafe, as they or their Father {hall ap­
prove for the Payment to them of the faid 

I. apiece ref peCl:ively; then and in fuca 
-Cafe, and not otherwife~ I hereby give, de­
vife and bequeath unto my [aid l3rother L. B. 
all that Meffuage or Tenement, &c.n'ow in 
.Hand, called by the Name of, &c. late in the 
Tenure .of, &c. being Part of my Manor,&c. 
and alfl) the Reverfion and Inheritance of aU 
thofe feveral Tenements, and all Lordlhips, 
Rents and Heriots to each of them belonging, 

. now in the feveral Poffemons of with .the 
Royalty of the ;Lordihip of my faid ManQr 
of with its Rights, Members and 
A ppurtenances, to hold to my faid Bmcher 
L. B. and his Heirs and Affigns for ever. 

And whereas by the Death of my Uncle 
<J'. B. feveral Plantations and Houfes, Farms 
and Negro Servants, Lands, Tenements and. 
Hereditament-s in the mand of Jamaica, d,e­
fcended to my Father 9:'. B. late of 
deceafed; and by Virtue of a Difpofition by 
him made thereof, and a Partition of the 
faid Premiffes, one fifth Part of the faid 
Plantations is legally COij)e to and vefted in 
me ; .now I' do hereby give., devife and be­
queath all fuch my faid fifth Part or Share 
of and in the faid Plantati<:ms and Premiffes 
aforefaid (if the fame 11lall remain unfold at 
the Time of my Deceafe) together with the 
Increafe and Profits arifing therefrom, unto 

, my faid Brother L. B. his Heirs, Executors, 
Adminiftrators and Affigns fo:- ever. 
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I give and devife unto R. S. and E. B. of 

and their Heirs, the Reverfion in 
Fee of all my Freehold and Copyhold Lands 
and Tenements, expectant upon the iDeath 
offituate, & c. and alfo all other my 
Freehold and Copyhold Lands and Tene­
ments in inPoffeffion, or wherein 
I have any Right of Equity of Redemption, 
to hold the fame unto the [aid R. S. and 
E. B. and his Heirs for ever, upon Truft 
and Confidence, neverthelefs, that immedi­
ately after my Deceafe, they the [aid R. S. 
and E. B: £hall vend, fell <l;nd difpofe of the 
faid Reverfion of my Freehold and Copyhold 
Lands, Tenements and Hereditaments, ex­
pectant upon the Death of and alfo 
immediately after my Peceafe, fell and dif­
pofe of all other my Freehold and Copyhold 
Lands and Tenements in Poifeffion, Rev:er­
fion, or wherein the Right of Equity of Re­
demption is. in me the [aid P. A. as afore­
faid, to the beft Benefit and Advantage, .and 
for the moft Profit they mayor can, and out 
of the Monies arifing by the Sale of the faid 
Lands, Tenements and Hereditaments by 
me before devifed, they the [aid R. S. and 
E. B. £hall well and truly pay, or caufe to 
be paid unto my loving Wife E. A. the Sum 
of I. of, &c. and the Overplus of the 
faid Money, arifing by the Sale of the faid 
Lands, to be paid to my Children Share and 
Share alike; and alfo all other my Meffu­
ages, Lands, Tenements and ·Hereditaments 
whatfoever, fituate, lying and being in C. 

or 
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br elfewhete in the {aid County of n. to my 
Executors herein after named, until my Son 
W. fhall attain his Age of twenty-one Yeats; 
and if he fhall happen to die before he attain 
fuch Age, then and in {ucll Cafe until '.f. my 
fecond Son {hall attain his Age df twenty .. 
one Years; and jf he {hall happen to die be­
fore his A,ge, until R. my third Son fhall at­
tain his Age of twenty-one Years; and if he 
{hall happen to die before fuch Age, 1.}ntil 
D. my fourth Son fhall attain ruth Age of 
twenty-one' Years ; and if he fhall happen ro 
die before fuch Age, then I devife the fame 
to my own right Heirs for eve{'. Item, my 
Will and Meaning farther is, that if mLfaid 
Son w: {hall have attained the faid Age of 
twenty-one Years at the Time of my Death, 
or if he hath not then attained the faid Age, 
then fo foon after as he fhall attain the raid 
Age, I do give and devife the faid 
and all, and every other the Premiffes, with 
their and every of their Appurtenances, to 
E. F. and G. H. and their Heirs, for and du" 
ring the Life of my faid Son W. to the Intent 
to fupport the contingent Remainders in this 
my Will after limited, fo that the fame may 
not be deftroyed; but in Truft, neverthelefs, 
to permit and futfer him my faid Son 1f7. to 
receive the Rents and Profits thereof to and 
for his own Ufe, during his natural ~ife; 
and for and after his Deceafe; then 1 devife 
the faid Meffuages, Lands, Tenements, 
Hereditaments and Premiifes, to the fira Son 
of the Body of my raid Son W. lawfully if-
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fuing (whether then born or unborn) and to 
the Heirs Male of the Body of fuch firfl; Son 
lawfully iifuing; and for Default of fuch If­
fue, then likewife to the fecond, third :and 
every other Son of my faid Son W. fuccef­
lively, and in Remainder the one after the 
other, as they fhall be in Seniority of Age 
and Priority of Birth? and the feveral and 
refpeCtive Heirs M.ales of the Body and Bo­
dies of every fuch fecond, third and other 
Son or Sons (the e1deft of fuch Sons and 
Heirs Male of his Body being always pre­
ferred and to take before any of the younger 
Sons and the Heirs Male of his Body). And. 
-in cafe of all fuch liIue Male failing, and that 
my [aid Son W. thallhave a Da\lghter or 
Daughters at his Death (born or unborn) my 
Will is, and I do hereby devifethe faid Ma­
nor, Advowfon, Meffuages, Lands,- -Tene­
ments and Hereditaments, to the faid E. F. 
and G. H.and their Execlltors and Affign~ 
for and during the Term of ninety-nine Years 
thence next enfuing, without Impeachment 
of or for any Manner of Wafte, and with full 

. and free Liberty of and for doing and fuffer­
ing of any Wafte ;- In Truft for the levying 
or raiLing by, or by the Way or Means of 
making anyone or more Leafe or Leafes, 
Mortgage or Mortgages, Sale or Sales, or 
other Difpofals of all, every or any of the 
Premifles, or any Part or Parts thereof, or of 
the Rents, lifues or Profits thereof, or of any 
Part or Parts thereof, or by all or any fuch 
Way, Ways or Means whatfoever, of the 

Sum 
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Sum of 10001. of lawful Money of Cre(lt 
Britain, for fuch Daughter or Daughters, to 
be equally divided between them (if more 
than one) payabl~ to her or them fefpec­
twdy at her or their refpeCtive Age or Ages 
of twenty-one Years, or Marriage or Mar­
riages, whether {hall firfthappen, for her or 
their refpeCtive Portions; and if any fuch 
Daughter or Daughters fh~ll happeh to, die 
(peing more than one) before fuch her or 
'their refpeCtiveAge or Ages. Marriage or 
Marriages, then and in fuch Cafe the Survi­
vor or ·Survivors of them fhall have her Share 
or . Shares thereof [0 dying; and if all of 
them Ihall happe~ to die before fuch her (}1' 

their refpective Age or Ages" J\.1arriageot 
Marriages, then .and in [uch Cafe fuca IOOO}. 

or, any. Part ,thereof, fhall not be r~ifed (if 
,hot raired before) but if f?-i[ed, fhall go and 
be paid and payable unto him~ to whom t,he 
Freehold of and in the fremiifes fhall then',,, 
as herein is after mentioned, be in Truft fOl;., 
and In cafe my fecond Son W. fhall leave no 
Son or Daughter at the Time of his Death 
(born or unborn) of his Body, or if he fh~ll 
have left a Daughtet or Daughters, and the 
raid 1000 I. fhall in any Ways as aforefaid be 
raifed, paid and fatisfied; then and in fllCh 
Cafe my Will and Meaning is, the {aid Term 
of ninety-nine Years fhall, as to all other In­
tents and Purpo[es, be void and of no Effect. 
And then I do give and devife the {aid 
anq all and every other the Premiffes, with their 
Il,nd every of their Appurtenances, to the faid 
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E. F .. and G. H. and their Heirs, for and du:'; 
ting the Life of my (aid Son 'J'. if he {hall then 
have attained the Age of twentY"Qne Years,. 
to the Intent to {u'ppo'rt the contingent Re­
mainders in this my Will after limited, fo 
that the f:tme be not deftroyed; but in Trufi:, 
neverthele(s, to' permit and fuffer him' my 
{aid SOn '.t. to retei've the Rents~ Iffues and 
Profits thereof to and for his own Ufe, du­
ring his natural Ufe; and from and after his 
Deceafe, then I devife the {aid Manor;- &c. 
to the firft Son of the Body of my faid Son 
~. lawfully iffuing, whether then born or un· 
boin, and to the Heirs Male of the Body of 
fuch firft Son lawfully iffuing; and for De­
fault of fuch Iffue, then likewife to the fe­
cond, third and every other Son of roy {aid 
Son '.t. fuccefIively, and in Remainder the one 
after the other, as they fhall be in Seniority 
of Age and Priority of Birth, and the fevetal 
and refpeCl:ive Heirs Male of the Body and 
Bodies of every fuch fecond, third and e'lery 
other Son and Sons (theeldeft of fuch Son 
and Sons; and the Heirs Male of his Body, 
being always preferred and to take before 
any of the younger Sons and the Heirs Male 
of his Body). And in cafe of all fuch I1fue 
Male failing~ and that my faid Son cr. 1hall 
leave a Daughter or Daughters at his Death 
(born or unborn) my Will is, and I do hereby 
devife the faid l\tlanor, &c. to the faid E.·F. 
ami G. H. and their Executors and AfIigns, 
for and- during the Term of ninety-nine Years 
thence next enfuing, without Impeachment of 

or 
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or for any Manner of Wafte, and with full 
and free Liberty of and for doing and fuf .. 
fering of any Wafte; In Truft for the levy~ 
ing and raifing, by or by the Way or Means 
of making anyone or more Leafe or Leafes, 
Mortgage or Mortgages, Sale or Sales, Of 
other Difpofal of all, every or any of the faid 
Premiifes, or any Part or Parts thereof, or of 
the Rents, Iifues or Profits thereof, or of 
any Part or Parts thereof, or by all or any 
fuch Way, Ways or Means whatfoever, of 
the Sum of 1.000/. of lawful Money of Great 
Britain, for fueh Daughter or Daughters, to 
be equally divided between them (if more 
than ,Gne) payable to her or them refpectivdy 
at her or their refpectj:ve Age or Ages of 
twenty-one Ye~rs~or Marriage or Marriages, 
whether {hall frrft happen, for ber ,or their 
refpeCtive Portion or Portions; a;nd ·if any 
fueh Daughter ,or Daughters IhaJl h:;J.ppen to 
die (being more than one) before fllen her or~ 
their refpeeHveTime or Times for being paid, 
·then and in fuch Cafe th,e Survivor or Survi~ 
vors of them fhall have all her or theif Share 
or Shares thereof fo dying~; and if all of them 
1hall happen to die before fuch her or theif 
refpeB:ive Age or Ages, Marriage or Mar­
riages, then and in fuch Cafe fuch 1000 I. or 
any Part thereof, fhall not be raifed (if not 
raifed before) but if raifed, {hall go and be 
paid and pay~ble to him t? whom the Free~ 
hold of and In the Prermffes fhall then, as 
herein is after mentioned, be in Truft for; 
~np in cafe my raid Son 'I'. fhallleave no Son 
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or Oaughter at the Time of his'Death (bQt'n 
or unborn of his Body) or if he ihall have 
left a Daughter or Daughters, and the faid 
1000 l. ihall in any wife as aforefaid be raifed, 
paid Qf fatisfied, then and in fuch Cafe my 
\Vi1l and Meaning is, tliat the faid Term of 
ninety-nine Years ihall, as to all otherIntents 
and- Pl1rpofes~ be vpid and of none Effect: 
Provided alfo, and my Will and Mea,ning is~ 
that it fhall and may be lawful to and for 
every fuch' of my fa'id Sons, to whom the 
Truft of the Freehold of the faid Premiffes 
.fhall come (whilft in his actual Poffeffion) by 
any Writing or Writings indented, to be by 
him fubfcribed and fealed 'in the Prefence of 
two or more credible Witneffes, to devife 0+ 
kafe all or any 'Part of ,the faid Manor, &c. 
to any Perf on or Perfons for any Term Of 
Number of Years not exceeding twenty-one 
Years, to commence in PoifeQion, and not in 
1,{everfion, ref erving upon every fuch Leafe 
or Leafes~ during the Continqance of them 
refp,ectively, the beft improved yea,rly Rent 
that can be got for the faq-le (after the Im­
provement made thereof) wi~hout any Fine, 
or any thing to bate the Rent~ and fo as fuch 
Leafe or Leafes pe not m~de difpunilhable of 
pr for vVafte. . 

And mY Will and Meaning fur~hef is, tha~ 
every or ~ny fuch of ~y faid Sons as lhall b~ 
in the actual Enjoyment of tqe faid Manor 
of, &~~ ~forefaid~ lh<l;ll and may affure, lim\~ 
~nd appoint~ by any Deed in \¥riting 'under 
his Hand a~d Seal) fucli P~n or Parcel of 
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· 
and Revocafions~ 

the faid Manor of, &c. and other the Pre.,. 
mitres, as he fhall think fit, unto or for a 
jointure for a wife for and during her natural 
Life. Item, I give and bequeath to fuch anp. 
every of my' five young Sons R. W. T. C. 
and J. feverally, until they refpeCl:ively fhall 
attain their refpeCl:ive Ages of nine Years, the 
Sum of 60 I. per Annum of lawful Money of 
Great Britain, and from thenceforth until 
they lball have refpeCtively attained their re­
fpeCl:ive Ages of fixteen Years, the Sum of 
1001. per Annum of like lawful Money; and 
from thenceforth until they lball have refpec­
tively attained their refpeClive Ages of eigh­
teen Years, the Sum of 150 I. per Annum of 
like lawful Money; and from thenceforth 
until they fhall refpeCl:ively have attained their 
refpeetive Ages of twenty-one Years, the 
Sum of 200 I. per Annum of like lawful Mo­
ney; the fame to be paid to every of them 
refpeCl:ively from time to time by my Exe~ 
cutors herein after named, out of my real 
and perfonal E~ate, by equal quarterly Pay­
ments on the four moft ufual Feaft-days, 
commonly called Lady-day, Midfummer-day~ 
Michaelmas-day and Chriflmas-da)" in and for 
the refpeCllve Times' being; the firn Pay­
ment thereof to commence q,nd be made at 
and upon fuch of the faid Fea!l:-days as {hall 
happen next after my peceafe. Item, I give 
and devife to f.. my Wife, W. B. cr. C. and 
H. L. and to their Heirs, all that Manor of 
p.. or by whatfoever Name the fame is called~ 
wi~h its Rights, Members and Appurtenan-: 
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ces; and alfo all other my Meffuage~, Lands, 
Tenements and Hereditaments whatfoever, 
with the Appurtenances, in the County of E. 
upon Truil and Confidence, and ,to the In­
tent and purpoft', that they the Survivor or 
Sqrvivors of them, or the Heirs of fuch 
Survivor, do and {hall with all convenient 
Speed, after en y Spn W. fhall attain the, Age 
of twenty-one Yeq.rs, fell to fuch Perfon or 
PerfoQ$ as they my faid Truftees, or the Sur­
vivor or Survivors of them~ or the Heirs of 
fuch Survivor, £hall think fit; and all my 
fJjd Mapor of R. in the faid County of E. 
~nd alfo <J.ll other my Meffuages, Lands, Te­
nements and Hereditaments whatfoever in the 
faid COl,lnty of J!,. or any of them, or any 
Part or Parts thereof, with, their .i\ppurte­
o'!No:es, and as foon after as ~onveniendy they 
can lay 0llt <1-nq difpofe of the Mopey therepy 
arifing, in, and a,bout the pl,lrchafing of Qne 
or more Annuity or Apnuities, Rent or Rents, 
or other yearly Profits, for my faid four 
youngeft Sons W. T. C. and 7. or fuch of 
them as {hall be then living, in equal Pro­
pqrtion (if mpre than one) fpr their refpec­
tive Life or Lives, and in the mean while to 
allow him or them the Rent5, Hfues and other 
Prqfits (if any) as well of fuch Manor, Mef.,. 
iUlges, ,Lands, TenemeI?ts and Heredita­
rnent&, as alfo of fpch Money; and where­
as I have in the Name of G. P. and M. G. 
both pf L. (~hich' (aid M. G. is not dead) 
::l,:d ~Ifq in th~ Name of R. H. of L. ob­
L,'.;ned <t Gran~ ~nder th~ Great Seal of Eng-: 
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land, after the Death, Surrender or Forfei­
ture of 1. S. of the Office of Surveyor of 
the Petty Cuftoms and Subfidies in the Port 
of L. with all the Fee and Profits to the 
fame beionging, for and during the natural 
Lives -of my Sons R. and W. and the Life 
of the longer Liver of them, or to fuch like 
Effect, as by fuch Grant, Relation being 
thereunto had, may more fully appear: And 
whereas I have granted unto K. 7'. out of the 
faid office, when it fhall happen to come to 
me, the yearly Sum of 100 t. per Ann. to be 
paid to her the faid K. 7'. out of the Profits 
of the [aid Office, when it fhall happen to 
fall according to my faid Grant made thereof 
to her; and alfo I give and devife all the 
Trufts, Benefits and other Profits arifing of 
and from the fame, to my faid four younger 
Sons W. '1'. C. and 7'. or to fuch of them as 
fhall be living at my Deceafe or Commence­
ment of the faid Grane, for all the Term, 
Eftate and Ineereft that I and my faid Tru .. 
frees have and ought to have therein, equally 
between them ; and in cafe anyone or more 
of my faid four youngeft Sons fhall happen 
to die during the Continuance of fuch Term 
or Eftate in the faid Office, that then the 
whole Profits arifing by or from fuch Office 
fuall equally go to and be divided amongft 
the Survivors of my faid four youngeft Sons; 
and in cafe three of my faid' four youngeft 
Sons thall die during the Continuance of the 
(aid Term and Intereft, then I will and de­
viCe that the Survivor of them fhall thence-
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forth have and enjoy the whole Profits thereof 
to his own Dfe. And whereas I am interefted 
in a long-Term of Years yet to come, of and 
in fe¥cral annual Payments, payable out of 
the Revenue of Excife, amounting in the 
whole to 300 t. per Annum, or thereabouts; 
and whereas by and by means of a certain 
Indenture tripartite, bearing Date on or about 
the Day of laft paft before the 
Date hereof, and made or mentioned to be 
made between 'J. '1:'. of, &c. in the County of 
M. of the firit Part, myfelf and F. my Wife 
of the fecond Part, and E. B. of, &c. in the 
County of G. is fettled for (amongft other 
Things) fllCh of my younger Sons R. W. 'I. 
e. and 'J. as fhall attain his or their refpec­
tive Age or Ages of twenty-one Years, as by 
the {aid Indenture, Relation being thereunto 
had, may appear; my Will and Meaning is, 
that the faid 300 t. per 4n'fZum fhall be paid 
in. equal Portions to fuch of my faid younger 
Sons R. W. '1:'. C. and f! as fhall have attained 
the Age of twenty:,one Years, and !hall not 
enjoy the [aid Eftate of F. and elfewhere in 
the fa~d ~ounty of G. but if none of my faid 
younger Sons ihall enjoy the faid Eftate of F~ 
and elfewhere in the faid CouPty of G. and 
1hall not have ap:alned that Age, then fuch 
Son under that Age fhall not have his Share 
and ProPQr.tions thereof until he hath attained 
that Age ~ and that when fuch of my faid 
younger Sons fhall have attained the faid Age 
of twenty-one Years, and fhall flot enjoy the 
faid Eftate, and all other my faid youngef 
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50ns who fhall at~ain the {aid Age of twen,. 
ty-one Years, and iliall I'lo~ enjoy the {aid 
Eftate, fhall, tlpon his attajning the {aid Age 
of twenty-one Years, have his proportionable 
Share of the {aid 300 I. per Annum; and a}fo 
that when any of my faid younger Sons iliall 
die under the [aid Age, or fhall enjoy the 
faid Eftate, then my Will and Meaning is., 
that his Part {o dying or enjoying ~he faid 
Eftate, !hall go to and be equally divided 
amongft the Survivors of my {aid yoqnger 
Sons, who iliall have attained the {aid Age 
of twenty-one Years, and {hall not enjoy the 
faid Eftate, or if not then at that Age,' then 
when each of them refpectively fhall attain 
the {aid Age; the fame to be paid to him 
or them in equal Proportion. And my Will 
and Meaning is, that after the Death of the 
Survivol' of my younger Sons, I do give and 
bequeath the [aid annual Payment of 312/. 
for all the Term and Terms, Time and Times 
~herein to come, to {uch Perfon who fhall 
be then :my Heir at Law. Item, I give and 
bequeath to my Daughter M. 600/; to be 
paid hel" by my ExeClltor!l hex~jn af~er na­
med" at her Day of Marriage; and I dQ 
hereby wil1~ order and direct my [aid Exe., 
cutors in the Illean time to allow and pay her 
yearly for her Maintenance and Educa.tion" 
until fhe fhall attain the Age of ten Years, 
40 l. of lawful Money of Gr~q,t Brit~in, and 
from thenceforth until, &c. the fame and 
fuch other yearly Sums aforefaid (payable to 
her) to be paid at fuch four rpoft ufu~I Feaft-

dan 
, 



Law of Dev!fes 
days aforefaid in the Year, called, &c. by 
equal Portions, in arid for the refpettive 
Times being, whereof the firO: PaymPDt to 
begin and be made upon the firO: of the faid 
~artei'-days which fhall happen after my 
Deceafe. 

Item, I give and devife to F. B. Gentle­
man, for his Life, one Annuity or yeady 
Rent of 50 I. per Annum~ to be iffuing and 
payable as well out of my Manor of A. in 
the Parifh of B. in the County of C. as alfo 
out of the Eftate which I lately purchafed of 
R. P. and his Mother, or one of them, fitu­
ate, lying and being in the Parifh of R. S. 
and W. fame or one of them, in the County 
of C. or out of either of them, or o.ny Part 
or Parts of them, or either of them, ttc fame 
to be paid by two half-yearly Payments; the 
fifft of the faid Payments to begin at which 
of the Feaft-days of St. Michael the Arch­
angel and the Annunciation of the bleffed 
Virgill Mary, fhall happen next after my 
Deceafe; and that when and as often as the 
{arne, or any Part thereof, fhall be behind 
and unpaid for the Space of twenty Days 
next after any of the [aid Feaft-days on which 
the fame ought as aforefaid to be paid (being 
lawfully demanded) that then and fa often:. 
and at any Time or Times then after,. it 
1hall and may be lawful to and for the [aid 
F. B. into or upon the [aid Manor, Meffu­
ages, Lands, Tenements, Hereditaments and 
l?reiniffes ·chargeabletherewith, or any or 
eit.her of them, or any Part or Parts thereof, 

~Q 



and Revocations. 
to enter and diftrain1 and ruch Diftrefs and 
Diftreffes to detain, keep and difpofe of as 
he fhall think fit, until he fhall be fully fa­
tisfied and paid all fuch Arrearages, with the 
eofts and Charges in and about the making~ 
keeping and· difpofing thereof. 

And further, in cafe the Hufbands of my 
faid Daughters, or either of them, or any 
Perfon or Perfons to whom any Legacy or 
Benefit out of, from or by reafon of this my 
WilJ, fhall commence any Suit or Suits in 
any Court of Law or Equity, or other Court 
whatfoever, or by any Ways or Means fue 
or difturb, or caufe to be Cued or difturbed, 
my EXeclltors or Truftees herein named, or 
any other Perfon or Perfons whatf6'eve'r to 
whom any thing is by me given in this my 
Will, from the receiving, 'quiet enjoying, 
and poffeffing of what is by me herein given 
as aforefaid, and in fuch Manner as is'therein 
mentioned; then my Will and Meaning is, 
that all and every the Legacies herein by me gi­
ven to the Wife and Child and Children of fuch 
Hufband, either or any of them, and a1fo to 
any other Perf on or Perfons whatfoever, at' 

any of their Truftees, who fhall fo fue and 
difturb my faid Executors in the due Execu~ 
tion of this my Will, fhall ceare, determine 
and be utterly void; and that then and from 
thenceforth I do give and bequeath all and 
every the Legacy and Legacies which I had 
in this my Will given to fuch Perfon ·or 
Perfons, or in Truft for ruch Perfon or Per­
fons, unto my faid Grandfon A. B. his Exe­
cutors or Adminiftrators. 

Alfo 



Law of DeviJes, &c. 
Alfo I will arid ordain, that the Executor 

of this my Iail: wiir and Teftament; or his 
Executors or Adminifttators, for and towards 
the Pe~fOrmante of my faid TeftameI?t, fhaIl 
,with all convenient Speed after my Deceafe 
lJargain, fell and alien in Fee-fimple all thofe 
Lands, &c. for the doing. executing :and 
perfect firtHhing whereof, I do by thefe Pre­
rents, give, grant, will and transfer to my 
raid Executor, and'to his Executors and Ad­
rniniftrators, full :Power and Authority' to 
grant, alien, bargain, fell, convey and affure 
all, &c. to any Perfon or Perfons, and their 
Heirs for ever in Fee-fimple, by all and 
every filch lawful Ways and Means in the 
Law, as to my faid Executor, or to his Exe­
cutors or Adminiftrators, &c. or to his or 
their Counfel learned in the Law fhall feern 
fit or neceffary. 

And aU the Reft, Re-fidue and Remainder 
of -my Goods and EffeCts whatfoever I give,. 
devife and bequeath the fame unto 
and I hereby nominate and appoint 

_ Executors of this my laft Will and 
Teftament; hereby revoking all former Will 
and Wills by me heretofore made. In Wit­
nefs whereof I have hereunto fet my Hand 
·and Seal this Day of _ 

'Signed, fealed, publilhed, and declared by the 
above named as and for his lafl: Will 
and Teftament" in the Prefence of us who 
have hereunto fubfcribed our Names as Wit­
neifes thereto, in the Prefen c:e (If the faid, 
Teftator, and in the Prefencc of each other. 

C.D. 
E. F. 
G,h~ 

A.B. 
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A. 

9be!'ance. 

L E. 

WH ERE the Freehold cannot be put in 
Abeyanc~, Page 11, 12t 

9cquifitfon. 
An Acquifition of Lands fubfequent to a 

Will not devifeable thereby, and why, 
" 122, 135 

(N. B. crhis Point is 'Very learnedly treated 
til in the Cafes of Bunker 'Ver/us Cook~, 
(vide page i 2 2.) and that of Arthur 
andBockel1h~m, (vide page 135.) the 
former by the Ld. Ch. ']. Holt, giving the 
Opinion of' the Court of B. R. and the 
latter. by. the, Ld. Ch. J. Trevor, deliver­
ing the Opinion of the Court of C. B.) 
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9if~ of ~atlfnmeltt. 
General Rules for expounding Alb of Par-

liament, ' Page 136 
What is a reafonable Conftrutl:ion of the Aa: 
, of the 32 H. 8. of Wills, 135, J 36 

Vide Title etatuteS. 

g'bmfnfftratol~. See qJ;te'lttoa~. 

glfenatfon~. 

The Difference between an Alienation and a 
Devife, 2 

c. 
ClLfrcuma~nte~. 

W HAT Circurnftances are neceffary for 
perfea:ing Wills by the Statutes 32 

H.8. and 23 C. 2. 83 

Qtletgpmen. See Titles SJ!)o~tmafn and 
mCefS. 

Cll:ontfllgent JRematnlJer~. See C!f,te,", 
, to~p, Deutre~ and JRemafnbet~. 

€op!,~ol'b~. 

Why Copyhold! are not within the Statute 
3Z H. 8. of Wills, 6 

Qtutlom~. 
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c2tu(fOlll~ + 

AU Cuftoms are founded on Drage, and may 
not be extended beyond it, Page 151 

il 

Debire~. 

T· HE Doth-ine of Devifes of Lands di­
vided into nine Heads, viz. 

I. Who may clevife Land, and to whom 
it may be devifed, &c. . 8f 9 

2. What Words pafs a Fee in a Will, 8, 17 
3' What Words pars an Eftate-tail, or for 
Life,. 8, 30 

4. Of executory Devifes, contingent Re ... 
mainders and crofs Remainders, 8, 49 

5. Of Terms for Years, and um:ertain In-
~erefts,. 8, 70 

6. Of Devifes by Implication; 8; 74 
7. Wha.~, Circumftances are nec::effary for 

perfecting Wills by the Statutes 3 2 H~ 
"8. and 28C.2. 9,83 

8. or Revocations, 9, 97 
9' .Of void Devifes, 9, 110 

Why feudal Tenures were not originally de ... 
vifeable, , 4, 5, 6 

Why Copyholds are not within the Statute 
of 32 H. 8. of Wills, 6 

How Ufes came to be devifeable by wm~ 
6, 7 

S 'Vhat 
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,\Vhat Devife is good within the Stntute qf 

Charitable Dfes, Page 9 
Where a Devife is good on a Truft to repair 

High""ays, &C'" II 

A vVife may be a Devifee (not a Grantee) of 
her Hufband, and why, I I 

The Law relating to a Devife to an Infant in 
Pentre fa Mere, 1 I, 12 

The Intent of the Devifor (if apparent) will 
fupply the Want of proper Words in a 
Devife, 17, 30 

But a DeviCe cannot diretl: an Inheritance to 
defcend contra the Rules of Law, go 

A Devife to one in perpetuum, or to one 
and his Heirs forever, or to one in Feodo 
jimplici, or to him and his, or to one & 
Sanguini !uo, will carry a Fee, 17 

So a Devife to A. and his Succeffors, 17 
Thefe W orcis, " I re1eafe all my Lands to A. 

and his Heirs," will pafs a Fee, 17 
So if " I appoint that A. {ball have my lnhe.., 

ritance, if the Law allows it," or " that A. 
{hall be my Heir of my Lands," 'a Fee 
paffes to A. ~ 17 

A Devife to his Wife for Life, and after her 
Death to his three Daughters equally to be 
divided, and if one dies before the other, 
then one to be the Heir to the other, equally 
to be divided; this Iaft Claufe gives a Fee 
to the Daughters, 1 8 

A Devife to his Son and Heir, and if he dies 
before twenty-one, and without Iffue of his 
Body then living, the Remainder over, the 
Son furvives twenty-one Years; this is ·a 
Fee.-fimple in the Son, 18 

3 d~ 
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A, devifes Black-acre fo his Son; item, he 

gives \yhite-acre to his faid Son and his 
Heirs; Black-acre is for Life; White-acre 
in Fee". Page 19 

But if the Teftator had devifed White-acre 
and alfo Black-acre to his Son and his 
Heirs, the Son would have had a Fee in 

, both; and why; 19 
:A. devifes the Fee of his Houfe to B. and 

after B.'s Death to c. his Heir apparent, 
B. has an Eftate for Life, Remainder to C. 

, in Fee" " 19 
if A. devifes tao Acres to B. paying, lot. in 
. grofs to his Executor, B. has a Fee" 19 
But if d. devifes to B. paying fo much or 

fuch Sums out of the Profits of the Lands 
devited; here B. takes but an Eftate for 
Life; 20 

So by a Devife to E. paying an annual Sum 
to another, B. takes but an Eftate for Life; 
becaufe payable9ut of the Profits" 20 

Yet a Devife to B. and C. and they to pay 
yearly 6/. to D. for ever, and if they or 
~~eir Succeffors fhould deny Payment, then 
D. to enter; this gives a Fee to B. an~ CD 

20 
if A. devifes his Lands to B. ih C(mfideration 

he will releafe too I. which A. oweS B. co 
A.'s Executcrs, E. takes a Fee upon his 
Releafe of the 100 I. 2.0 

So if A. devifes 100 t. in Legacies" payable 
out of Lands of lot. per Annum Val ue, 
and then devifes the Lands to another, the 
Devifee hath a Fee in the Land, :2.1 

S 2 A. 
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A. has three Daughters, A. B. and C. and 

devifes his Lands to his Wife till his Heir 
comes to twel}ty-one, paying to his Heir 
10 t. per Annum, and to his (other) Chil­
dren 20 l. a-piece; this is a Devife in Fee 

. to the eldeft Daughter only, Page 2 I 

A. devifts his whole Eftate to his Wife, pay­
ing Debts, &c. the Wife takes a Fee by 
the Words his whole Eftate, ,21 

A Devife of all my Eftate real and perfonal 
for Payment of Debts, is a Devife in Fee, 

22 
But, where A. is feifed of Black-acre in Fee 

by a Mortgage forfeited, and of White­
acre as his own Inheritance, and devifes 
White-acre to his Brother, and then de­
vifes all the Refidue of his Goods, Leafes, 
Mortgages, Eftates, Debts, ready Money 
arId other Goods whereof he was poffeffed, 
after Debts and Legacies paid, to his Wife, 
and makes her Executrix; this is no De­
vife', to. the Wife in Fee of the mortgaged 
Lands, and for why, 22 

A. devifes his Houfe wherein 'J. S. dwelt to 
B. for ever; this gives B. a Fee, though 
'J. S. was only a Lodger or Inmate therein, 
, 22 

A. {eifed of Land in Fee, fettles Part of it 
on his Daughter for Life, and by Will de­
vifes the other Part of it to his Wife for 
one Year after his Death, and then devifed 
all his Land not fetried or devifed, to ']. S. 
to hold to him and his Heirs after the 
Death of the Teftator's Daughter, and a 

Year 
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Year after his. the T eftator' s Death; this is 
a contingent Remainder in-Fee to J. S. ei~ 
ther on the Daughter's Death, or on the 
Expiration of the Year, Page 23 

Devife to A. and B. and if either died, the 
other to be his Heir; qutere whether this 
be an Eftate in Fee or for Life only, 23 

A Devife to A. and his Pofterity; is only an 
, Eftate-tail; Jed qUterc, 23 

An Inheritance will pafs by a Devife of bis 
(the Teftator's) Eftate, 23 

A Devife in perpetuum paffes a Fee-fimple, 24-
A. devifes Lands to B. and gives 51. to C. 

and· directs B. to pay it, but gives him 
two Years Time; B. takes a Fee, 24-

By a Devife of all the reft of his Eftate fob-
jeCt to the Payment of Debts, a Fee paffes, 

24-
A Devife of all his Eftate comprehends real 

and perfonal; and where there is a Sur­
render to the Ufe of a Will, a Copyhold 
muft fall under the fame Conftruction, 24-

A Devife to B. and her Heirs, and if fhe 
and D. die without Iffue, Teftator gave fe­
veral Annuities, charged upon the Pre­
miffes, to charitable Ufes; refolved that 
B. had an Eftate in Fee, 24-

A. gave fpt:cifick Legacies to his Daughters, 
and other Legacies to others, then he gave 
all the Refidue of his Eftate to W. R. in 
Trufl: to increafe his Daughters Portions; 
the Daughters have a Fee, 24-

A. feifed in Fee devifed his Lands to Tru­
ft.ecs_ a:nd their Heirs, in Truft for B. and C. 

S 3 f~'r 
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for their. Lives, Remainde~ to the Chil­
dren of B. and to the Children of C. by 
her then Hpiband, in Truft that they 
fhould have the Profits thereof when they 
come of Age; the Children take a Fee a~ 
Tenants in Common~ Page 24 

']. S. 5 Sept. I 'J I 5, devifed all his real and 
perfonal Enate, in Truft that the Trufiee~ 
fhould convey the real Eftate to A. for 
Life fans Wafte, Remainder to preferve, 
&c. Remainder to the firft and every other 
Son of faid A. in Tail, witi Pqwer to make 
a Jointure not exceeding a Moiety of the 
real Efta~e, and diretl::ed that his perfona. 
Eftate fhould be laid out in Lands, anel 
fetded in the fame Manner; and in cafe A~ 
fhould die without lffue, then he willed 
that B. fhopld enjoy all the Rents of hi~ 
faid Eft4lte during her Life, and afterward~ 
one fourth Part thereof fbould be enjoyeel 
~y C. his Heirs and Afflgns, another fourth 
Part by D. his Heirs and Aligns, one other 
fourth Part by E. her Heirs and Affigns, 
and the other fourth Part by F. her Heir~ 
ilnd Affigm;; ,md diretl::ed that in cafe any 
of them the f-aid C. D. E. and f. {bouid be 
tlead at the Time, when by virtue of the 
{aid Devife the faid Eftate in manner afore­
{aid would devolve upon thern~ that then 
t:-he fourth Part w~ich the dead Perfon 
would have been iotitled to, if living? 
fhould be oo.nveyed to their refpective 
Heirs.-D. makes his Will, and reciting 
the ~op~ingen~ Intereft that he had by J. S.'s 

W~ll~ 
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Will, he devifes that whenever his fourth 
Part ihould come to G. his Son and Heir, 
or to fuch Perf on as ihollld "be his Heir, 
that it fhould ftand 'charged with 12,000 I. 
for M. his Wife~ and 3000 I. a-piece to his 
three younger Children; this IS a good 
Charge on the Efl:ate, " Page 25 

4. devifes his freehold Eftates in Trllft for 
the Truftees to convey them to his Son 
for Life, Remainder to his firft, &c. Son 
in Tail Male, Remainder to his four Daugh­
ters, to each a fOllrth Part in Fee; and if 
any of them die without Iffue, the Truftees 
to convey fuch fourth Part in Fee to [he 
refpective Heirs of fuch Daughter fo dy­
ing; one Daughter died without Hfue, her 
Fourth belongs to her Brothel' as her 

",* Heir, -27 
.;1. devifes the Intereft and Produce of the 

Surplus of his real and perfonal Eftate to 
his Grandchildren, until their Age of twen­
ty-one; this, paffes the Property of the 
Eftates to the Grandchildren after that Age, 

27 
A. in his Will fays, "As to [uch Eftate-as 

God has bleffed me with, I devife in man­
ner following;" and then gives Part to 
1. S. and his Hdrs, and the reil: to his 
Wife in Fee; this paffes the Eftate of 
which A. was. a Truftee, 27 

A. devifes all his freehold Houfes in B. and 
had not but leafehold there ~ thefe will pafs. 
§ef~!· in a Grant, 28 

Sf /.$ .. 
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7. S. had no Lands in A. but Tithes, and de., 
" vifes all his Lands in A. the Tithes pafs~ 

Page 28 
,1. (int' al') gives 51. to B. his Brother and 

Heir, and makes his Wife fole Heirefs and 
Exec'utrix of all his Lands, Tenements, 
Goods and Chattels, the farrie to fell and 
difpofe of as {he fhould think fit, to pay 
his Debts and Legacies; this is a Gift to 
her of the Surplus in Fee, 28 

As to all my terriporal Eftate, I bequeath to 
my Nephew 1'" (Teftator~s Heir at Law) 
50 l. then after giving feveral Legacies 
fays, And all the Rea and Refidue of my 
Eftate, Goods and Chattels whatfoever, I 
give and bequeath to my beloved Wife M. 
and whom I make my full and whole Ex­
ecutrix; this is a Devife of the Fee-fimple 
Eftate, 28 

The Word Eflate at or in fuch a Place may 
carry a Fee, 28 

Devife to A. the Teftator's Wife for Life, and 
then to be at her Difpofal, provided it be 
to any of her Children, gives an Eftate 
for Life, with <\. Power to difpofe of the 
Fee, 29 

The Words [I devife all my temporal Eftate] 
the fame as [1 devife all my worldly Eftate] 
and pafs a Fee, 29 

4. has a Fee-firnple in a Light-houfe, and a 
Term for Years in Land adjoining to it ~ 
A. makes his Will and gives to his Son H. 
and his AjJigns all his Eftate and Interefi: in 
{he Light-houfe, L"nds, Tenements and 

ApPUf-



The TAB L E . 
..Appurtenances theretmto belonging, upon 
Trufl: out of the Rents, &c. of the Term 
during the Remainder thereof, to pay 200/. 
per Annum; ll. takes a Fee-fimple in the 
Fee-fimple Lands, and a Term for ninety­
nine Years in the leafehold Premiifes:, 

Page 29 
What Words in a Will give a Fee-fimple, 

and what a Fee-tail. Fide Barnard's Rep. 
in Eq. 7, 9· 30 

If .d. devifes Land to B. and his Heirs Male, 
the Law in favorem Voluntatis fupplies the 
Words of his Body, and makes it an Efi:ate­
Tail,·· 30 

And fo if the Devife be to one & Semini Juo; 
contra, if B. has Iifue a Son, who has nfue 
a Daughter, 30 

Lands were devifed to A. and his Wife, and 
after their Deceafe to their Children, they 
then having a Son and a Dallghter; A. and 
his Wife take but an Eftate for Life, Re­
ll1ainder to th.e Children for Life, 3 I 

A DeviCe to B. and his Children or Iffue, B. 
then having Iifue; this makes B. only Join­
tenant for Life with his Children, 3 I 

But if B. had had no Children at the Time 
of the Devife, he had taken an Efi:ate-tail, 

31. 
Lands devifed to B. and after his Deceafe to 

his Iffue; the Remainder was formerly 
held to be· void; but by Hale, Im~e is 
Nomen colleftivum, and all Iff~les n.ot--in Effi 
take in Tail, and why, 32 

./1. devifed Land to B. his Son, and if his 
. paugh~er C. fqrvived B. and his Heirs, {he 

to 
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to have the Land; B. had but an Eftate-' 
tail; fOf the Word Heirs muft be intended 
Heirs of his pody, Page 32 

But if the Will had [aid, that if L S. a Stran­
ger, furvives B. and his Heirs, then he 
ihould have the Land; there B. had had a 
Fee-fimple, and the intended Remainder 
over would be void, and why, 32 

'.d. ,having two Sons, devifes Black-acre to 
the eldeft, and White-acre to the young­
eft, and if either of them die, his Acre to 
.go to, the SUfvivor; and having two 
Daughters, devifed to each of them 10 /, 

the Sons had but an Eftate for Lives, and 
why, 32 

JJ. having two Sons, C. and D. devifed Black­
acre to C. and his Heirs, and White-acf~ 
to D. and his Heirs; and further willeds 
that the Survivor of them fhould be Heir 
to the other dying without Iffue: Though 
the firft Words would pafs a Fee, yet the 
fubfequent Words correct them, and pafs 
only an Eftate-tail, and the Remainder in 
Fee was not contingent, but executed, 
each Son beiQg Tenant in Tail of his own 
Part, with a Remainder to the other in 
liee, 33 

',4. devifes Land to B. his Son, and if he has 
Iifue Male of his Body lawfully begott~o~ 
then the Ifihe to have it; and if he. ,has 
no Iffue Male, then to Qthers in Remain~ 
g~r ~ this !?ives:(1. al1Eftate~tai1, and why~ 

33 

A, p~¥i(e 
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A pevife of Lands to B. without more W ords~ 

gives but an Eftate for Life; and fo if it 
be to B. and his Affigns, Page 14 

But to one and his Affigns for ever giVl ~ a 
Fee, . 34-

Lands devifed to A for Lif~, Remainder to 
his firft Heir Male, and the Heirs Male of 
the Body of fuch Heir Male, the Devifee 
hath but an Eftate for Life, 34-

pevife to hj.s Son for ever, gives a Fee~ 34-
But if with a Remainder to the SQn's Heirs 

Male, it is a Tail, 34 
l)evife to A. and B. equally to be divided, 

they have but Eftates for Life, 35 
But a Remainder fo limited is an Eftate-tail, 
. 34-,~tCrC if only for Life, vide 38 
A Devife of Lands to A. and his Heirs, and 

if he dies without lifue, the Lands to go 
over to B. and C. and the Sl.lfvivor of 
them; this is an Eftate-tail in A. 35 

A Limitation to B. and the Heirs of his 
Body, after the Death of his "Wife, and if 
B. dies, living the Wife, then to C. The 
former Words veil: a Tail in B. and are 
not abridged by the latter, 36 

A Devife to B. for Life, and if he die with~ 
Qut Iifue, the Remainder to C. This is an 
Eftate-tail in B. 31 

A Devife to B. for Life, the Remainder to 
the next Heir Male, and for Default of 
fuch Heir Male, the Remainder over; thi~ 
is a good Eftate-tail, 37 

A Devife to B. and if he dies, not having ~ 
Sop; this an Eftate-tail, and why, 37 

.;\ Rem'linder 



The TAB L E. 
A Remainder that the Heir fhall enter, and 

hold to him and the Heirs of his Body, is 
an Eftate-tail, Page 37 

But a Remainder to the Heir, and his Heirs 
'Male, is no Tail, becaufe a Fee defcends, 

38 
A Devife to ]. B: for his Life only, without 

Impeachment of Wafte, and after his De­
ceafe to the Hfue Male of his Body law­
fully to be begotten, and the Heirs Males 
of the Bodies of fuch Hfue, and for De­
fault of fuch I!fue, Remainder over; ]. B. 
takes only an Eftate for Life, and why, 39 

A. devifed Lands to his eldeft Son for Life, 
without Impeachment of Wafte, Remain­
der. to ]. S. for Life, without Impeachment 
of Wafte, with Power for him to limit a 
Jointure of the fame Land to any Woman 
he fhould marry, for her Life; and after 
his Death he devifed the Lands to the firft 
Son of faid ]. S. in Tail, and fo to the 
fixth Son, and then devifed that if the faid 
1. S. 1hould die without I!fue Male, the 
Land iliould remain to 1. B. -1. s. took. 
an Eftate-tail, 39 

pevife to A. and the Heirs Male of his Body, 
viz. to the firft Son of A. and the Heirs, 
Male of his Body, and fa to A.'s fecond 
and other Sons fucceffively; A. has only 
an E ftate for Life, 40 

J. S. had Hfue A. and B. and devifes Lands 
to A. and if he die without Heirs, B. 1hall 

./ 'have it; A. has an Eftate-tail, 40 
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A. devifes Lands to B. and C. and if either 

of them die, that the other fuould be his 
Heir; B. dies; qutICre if C. fuall have a Fee 
or an Eftate for Life, Page 40 

..d. feifed of Lands in S. devifes to B. all his 
Lands commonly called P. and alfo all 
other his Lands, during his natural Life, 
and to his Heirs Male of his Body begot­
ten, and for want of fuch Iffue faid B. to 
have the Eftate during his natural Life, 
and no longer; and then his Will was, 
that the faid Eftate fuould defcend to C. 
B. fuffers a Recovery to the Vfe of him­
felf and his Heirs, and devifes this Land 
to D. in Fee, and dies without lffue Male; 
adjudged to be an Eftate-Tail in B. and 
not an Eftate for Life, and why, 40 

A Devife to one generally is but an Eftate 
for Life, unlefs it plainly appears the Te­
frator intended the Devifee to take a greater, 

41 
A Devife to A. and his Heirs Male for ever, 

is an Eftate-Tail; adjudged upon great 
Confideration, 4I 

.A. having lffue a gon and two Daughters, 
devifed an Eftate to his Son and his Heirs, 
provided that if the Son fuould die before 
he come to twenty-one, or without lffue 
of his Body, then it fuould go to the Te­
frator's two Daughters; A. dies, and the 
Son lives to twenty-one, and makes his 
Will, and devifes the Eftate to the Plain­
tiff: Q.,u£re if the Son has only an Eftate­
Tail, and fo the Devife to the Daughters 
to take Effect, 4I 

,ii., Devife 
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DeviCe of Lands to Hufband and Wife for 

their Lives; and after the Wife;s Death t 
then to their Children; upon the Wife's 
Death the Hufband's Eftate 'detetmines1 

Page 42 
DeviCe to the fieirs Male of J. S. begotten, 

J. S. having a Son, and the Teftator ta~ 
king notice that 'J. S. was then living;:i 
fuffident Defcription of the Teftator's 
Meaning~ and fuch Son thall take, though 

. ftriCl:ly not the Heir of J. S. 42 
Devife to A. for Life, and if A. dIe without 

Hfue, then to B. though here is an exprefs 
Eftate for Life to A. yet the fubfequen1i 
Words turn it into an Eftate-Tail, 42 

But a Devife to d. for Life; Remainder to 
Truftees, &e. Remainder to his firft, &e. 
Son in Tail Male, &e. and if A. die with~ 
out Iml~, then, &c. This does not give 
an Intail to A. 42 

One devifes a Third of all his Eftate whatfo~ 
ever to his Wife, arid two Thirds of all 
his red ahd perfonal Eftare to his Son J. S. 
and his Heirs; the Wife hath but an Eftate 
in the third Part of the real Eftate, and 
why, ~ _ 43 

All my Eftate to A. for Life, and to 'I. B. 
after her Death, he taking my Name, and 
if he refufe, to M. B. and his Heirs for 
ever; T. B. takes a Fee,. 43 

Devife to my Son A. for Life~ Remainder to 
his firft, &c. in Tail Male; Remainder td 
his fecond, &c. Son fucceffively, without 
laying jor what Eflate, or any Words tan­
tamount. 43 

d. 
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.d. has two Sons, the Eldeft of whom dies 

in his Life-time, the fecond Son fhall have 
an Eftate-Tail, being· the firft at his Fa­
ther's Death, Page 43 

'.d. devifed Lands to the Wife for Life, then 
to his Son H. for Life, then to his Son G. 
and his Heirs for ever; if he died without 
Heirs, then to his two Daughters K. and L. 
This is an Eftate-TaU in G. 44-

A. feifed of forne Lands in Fee, and being 
Ceftui que 'I'ruft. of other Lands; devifes 
them to B. for Life, Remainder to his £irf!: 
and fecond Son in Tail Male, going no far­
ther; and after B.'s Death without Iffue 
Male, then to a Charity. A. is Tenant in 
Tail until Iffue born, faving as to the Truft 
Eftate, 44 

D.evife to A. for Life', and after his Deceafe 
to the Heirs Male of the Body of A. and 
the Heirs Male of the Body of fuch Heirs 
Male, feverally and fucceffively, as they 
fuall be in Priority of Birth, &c. Remain­
der over: st,uttre, whether this be a Te-

, nancy in Tail, or for Life only? 44-
A. devifed Lands to his fecond Son and his 

Heirs for ever, and for want of fuch Heirs, 
then to A.'s right Heirs: This is an Eftate 
Tail, 44-

But had the DeviCe been over to a Stranger, 
the fecond Son would have taken a Fee­
fimple, 44-

A. gave to his eldeft Heir Male and his Heirs 
Males for ever, all his Lands in fuch a 
Place j and if there be a. Female, fhe to 

have 
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have 121. per Annum as long as {he live'S;; 
Teftator had two Sons, the eldeft died in 
his Life-time, leaving. a Daughter, who 
was the Heir general; yet the youngeft 
Son was adjudged to take the Lands, Page 

"1'-'- CI, 4J: 
. :J 

A. devifes Lands for Payment of his Debts, 
and then to B. for Life, with Power to 
make Leafes, Remainder to the Heirs 
Male of the Body of B. B. has an Eftate­
Tail, 45 

A DeviCe'. to B. the Teftator's Wife for Life, 
and then to' be at' her Difpofal, provided 
it be to any of his Children, gives an 
Eftate for Life with a Power to difpofe of 
the Fee, 46 

1, devife all my Lands in B. to my eldefl: Son. 
Item, I give to my fecond Son C. all my 
Lands in D. Alfo to my Daughter I give 
500 I. to be paid as foon as may be out 
of the [aid Eftate and Premiifes, and within 
threeYears, if it be pollible: The fecond 
Son has but an Eftate for' Life charged. 
with the 500 t. . 46 

Where there i$ no Devife antecedent, the 
firft Son of the Wife cannot take by way 
of Remainder, ..! 46 

.!\ Limitation to one, to take and enjoy the 
Profits of an Eftate during his Life, and 
after· his Dec~afe, to the Heirs Male of his 
Body, will make an Eftate-Tail, and why, 

46 
A Devife that if W. the eldeft Son of the 

Teftator, iliould happen to die without If­
fue, 
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fue, that then and not otherwife, afrer w.;s 
Death he devifed it over to his Son R. and 
his Heirs; W. takes an Eftate~tail ,by Im-

.. plication;. " Page 47 
J. S. devifed Lands to B. for Life; and after 

his Deceafe to the Heirs Males of the Body 
of the faid B. lawfully to be begotten, and 
his Heirs for ever; but if faid B. fhould 
die without fuch Heir Male, then he de~ 
\Tifed them over; this is an Eftate~tail in B. 

. " .' . 47 
An Eftate waS devifed to two Sifters ahd their 

Heirs, and that if they fhould die without 
Hdrs; then the Teftator gave his Eftate td 
his Brother F. §<.ut£re if the Daughters take 
an Eftate-tail, ", ' . 4 7 

Devife to A. and his Heirs, 'viz. to his firft; 
&c. Sons fucceffively, &c. 'I;'his gives..d. 
but an Eftate for Life, 47 

I devife my Lands to..d. for Life; and after 
his Deceafe, Remainder to the Heirs Males 
of the Body of 4. and to the Heirs Males 
of fuch Hfue; A. takes an Eftate-tail, 47 

An Eftate to A. arid his Heirs, and if he dies 
fans Hrue, Remainder over; thefe W ord$ 

, make an E:(tate-tailt 48 
Teftator devifed Lands to A. fur Life; Re.;. 

mailider to Truftees to preferve~ E$c. du- • 
ring A.'s Life, Remainder to the Heirs of 
the Body of A. '{his is an Eftate-tail; 46 

, 
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qf.recutlJ~V Detffef5, Qtonting£nt Be~ 
tlll1lntJfhl and QI:roffj lRemaintJec1$. 

What is: an eXiecutory DevDfe, and how crea-
ted,. Page 49 

How they came to be allowed and dl:abliflned 
in the Courtsot Law, 50 

\Vhen the Judges firO: allowed of executory 
- Remainders of Terms of Y ears, 4~ 50, 5 I 
If a Termor devifes his Term to A. for Life, 

the Remainder to another, though A. hath 
the wholce Term in hIm during his Life, 
yet. it is gOCld by way of ex«cutory Devife, 

51 
If a Termor deviCes his Term to B. for Life, 

a.nd, after to C. his SOrt, tben to the eldeft 
Iffue Male of C. for Life; though C4 hath 
no Iffue Male at the Time of the Devife~ 
nor at the Devifor'sDeatl4 yet if he hath 
Iffue at the Time of his Death,. it !hall 
take the Remainder by way of executory 
DeviCe, 51 

..1; poffefied of a. Term, devifes it to his Wife 
for Life, and after her Death to his Chil­
dren un preferred : The Wife dies,. B. be­
ing the only Child unpreferred, £hall have 
the Term, and why, 52 

Ii. poifeffed of a Term for Years, devifed it 
to his Wife for Life, and then that J: his 
Son fhould have the Occupation thereof as 
long as he had Iffue, and if he died with­
out Iffue unmarried, in the fame manner 

to 
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to another Son: the Remainder over; this 
Remainder, upon the Death of the Soos 
unmarried, was adjudged good, Page 52 

A. devifes his Term to his Wife for her Life; 
and afterwards to B. his Son, and if B. 
died without lffue, then to C. This is a 
void Devife, and why, 53 

If Tenant in Fee-fimple devifes Lands to A. 
and his Heirs, and it he dies without lifue 
in the Life of B. then to B. and his Heirs; 
this is' a good, executory Remainder, 54 

If A. devifes Lands to his Executors to be 
fold, if the Heir fails of Payment at fuch 
a Day, this is an executory Intereft, and 
why~ 54 

So if the Devife of Borough EngliJh Lands 
had been to the eldeft Son, paying fuch a 
Sum to the younger Sons, and that in De­
fault of Payment, that the Land fhould 
go to them and their Heirs; this is an ex­
ecutory Devife in the younger Sons, 54 

A. has lifue,B. and C. two Sons, and devifes 
his Lands to B. for Life, and if he dies 
without lifue living at the Time of his 
Death, to C. and his Heirs; but if B. had 
lifue living, then to B.'s right Heirs for 
ever: This is no executory Devife to C. 
but a contingent Remainder, and why, 56 

naron and Feme feifed to them and the Heirs 
of the Hufband, the Hufband devifes the 
Lands to the Heirs of the Body of the 
Wife, if they attain to the Age of four­
teen Years; though the Wife had no Iffue 

T 2 at 
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at the Time of the Devife, yet this is a 
good executory Devife, Page 56 

A. had Hfue three Sons, and by Will devifed 
a Tenement to each of them, and further 
fays, that when either of the faid Children 
fhall die, the Houfes, Lands and Goods 
whatfoever I have now given them, Ihall 
be equally divided b,etween them that are 
Jiving, without expreffing any Eftate to 
fupport the contingent Remainder: ff<!/tere 
if the Survivors take by way of executory 
Devife, . 57 

A. devifed Land's to his Executors till.his Son 
. £bould come of Age, and when he Ihould 
'come of Age, then he f1lOuld enjoy the 

Lands to him and his Heirs; this is a Re­
mainder executed in the Son, and no Con­
tingency, 58 

A. having two Sons, devifed Parcel of his 
Lands to one of them and his Heirs, and 
theReft to the other Son and his Heirs, 
·and farther willed that the Survivor fhould 
be Heir to the other, if either die without 
Hfue; the Dc:vifees are Tenants in Tail~ 
with Remainders in Fee executed of each 
other's Part, , 58 

A, having IITue five Sons, his 'Wife being en­
feint, devifes two Thirds of his Lands to 
his four younger Sons and the Child ert 
Ventre fa Mere, if it were a Son; and their 
Heirs; and if they all die without Hfue 
l\lble of their Bodies; or <"'ly of them, 
"i1.1t the Lands fhJl1 revert t,,) the right 
Heirs of the Devifor: The younger Sons 

3 
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were Tenants in Tail in Pofl'effion with 
crofs Remainders to each other; no Part 
fhall revert to the Heirs of the Devifor 
till all the younger Sons be dead without 
Iffue Male of the-ir Bodies, Page 58 

But where A. having three Sons, and devifes 
a Houfe to each Son and his Heirs; Pro­
vifo that .if all his faid Children fhould die 
without Hfue of their Bodies lawfully be­
gotten, that then all his (aid Meffuages 
fhall remain and be to J. S. and his Heirs: 
Here !hall be no crofs Remainders to the 
Sons, but upon the Death of any, his Part 
ihall immediately go to J.8. 59 

A. feifed of two Meffuages, and having B. a 
Son, and two Daughters C. and D. deviftd 
one Meffuage to C. his Daughter in Fee, 

, the other to D. in Fee, and if D. died be,. 
fore his Age of fixteen, C. then living, 
then her Part to go .to C. in Fee; and if 
C. died without Brue, living D. then D. to 
have her Part to her and her Heirs; and 
if both C. and D. died without liTtle, then 
both of the Meffuages ihould go to B. in 
Fee: D. died without: I!fue, and her Part 
went to the Son, and not to the furviving 
Daughter, and why, 59 

J. S. having a Son and four Daughters, and 
, being feifed of Lands in Fee, and of a 

long Term, devifes all his Eftate in D. 
where the Freehold lies, and likewife in 
S. where the Term is, to his Son ;inc! his 
Heirs, and if he die without Iffue unmar­
fied) then to his four Daughters; and if 

, T ~ lif' 
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he marries, and dies without lUbe then 
living, and having a Wife, then 'after the 
Death of fuch Wife, likewife to his four 
Daughters: ff2.gt:CY'e whether hereby an Eftate 
in Tail of the Freehold Lands paffed to the 
Son, and the Remainder to the four DaugllT 
ters, or whether the Eftate to the Son was 
a Fee, and came to the Daughters by way 
of executory DeviCe, Page 6q 

/in executory Devife need not veft as a Re­
mainder muft, eo injJante that the particu~ 
lar Eftate determines, &c. 60 

1n what Cafe a Will fhall not operate by way 
of executory Devife, 6 r 

Pevife to A. till he be of Age, then to B. 
and his Heirs; this is an Eftate for Life in 
,4. Remainder to B. in Fee, 6r 

In executory Devifes there can be no Limi-
tation over, (Note tbis) 62 

A. devifes all his Lands after the Death of his 
Executors to A. and his Heirs for ever; 
but jf he dies leaving no Son, then to B. 
This is a good executory Devife to B. 6~ 

An executqry Devife muft arife within a rea­
fonable Time, -and what is a reafonab,le 
Time, 63 

Devife to the firft Iffue of .d. (A. having 
none at that Time) is void, and why, 63 

A. has two Sons B. and C. both unmarried, 
, and devifes Lands for five hundred Y ears~ 

in Trpft to pay 50 l. per Annum to B. for 
Life, with Power of Diftrefs, Remainder 
to the firft, &c. Son of B. in TaiJ, Re..,. 
~~+PHer ~o fa~d C. Rem~inder to his firft, 

&f' 
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&c. Son in Tail, Remainder over; this i~ 
a good executory Devife to B. Page 67 

A. devifed a Term for Years to his vVife for 
Life, Remainder to his Son and Dallgh­
ter; this is an executory Devife, 67 

Devife of a perfonal Efi:ate to A. for Life, 
and afterwards for her Children, the yearly 
Intereft and Produce to be for their Main­
tenance, till the Sons fhould be twenty-one 
and the Daughters eighteen, at which re~ 
fpeCtive Ages their refpective Portions to 
be paid them; and for want of fuch Hrue, 
then to B. A. dies without Iffu~; the De­
vifeover to B. good, 68 

ExeCl1tory>DeviCes favoured both at Law and 
in Equity, 69 

An executo!' f Devife of an Eftate of Inheri~ 
tance toa Grandfon unborn, when twenty­
one~ is good, 69 

Devife to /i. and his Heirs, and if he die be .. 
fore twenty-one, then to B. and his Heirs; 
A. died before twenty~011e, but B. died be­
fore him, yet B.'s Heirs may take~ 69 

A contingeflt Devife of a perf anal Eftate is 
an lntereft vefred, 69 

Of 'ferms for Years and uncertain Interejf. 

If A. devifes his Lands to his Executors for 
,J>ayment of his Debts, and 1:lnril they are 
paid, Remainder over; the Retnainder is 
goo~ 70 

d. dev~fes his Lands to his E~ecutors till his 
Son CQIp.eS of Age; this is a good Devife 

T <4- till 
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till the Son fhould be twenty-one, though 
he die before, Page 70 

A. devifes his Lands to B. and C. and the 
Survivor of them, until 800 l. be raifed 
out of h~s Lands; B. and C. fhall have the 
Land no longer than they might have re-. 
ceived out of it the Profits; and if a Stran­
ger enters after the Death of the Devifor, 
they may have their Action for the mea~ 
Profi~s~ but cannot hold the Land longer 
than the Time limited, 7 I 

A Term was devifed to B. and if he died 
. within it, the Refidue to go to C. after he 

attained his Age of twenty-one Yeqrs; B. 
died, and theri C. died before he carne to 
that Age; by ~his Devife B. hilS the whole 

, Term in him~ 72 
If a Term for 1000 Years be devifed to A. 

the Remainder to B. and the Heirs of' his 
Body, the whole Term is vefted in.d. and_ 
B. has only a Poffibility,. 72 

A Copyholder devifed his Lands to A. and B. 
his two Sons, and to the Beirs of their two 
Bodies begotten, a,nd wills that: each of 
them fhall enter at their feveral Ages of 
twenty-one Years, and that his Executors 
fhould take the Profits until they come to 
~heir feveral Ages of twenty-one Years; 
rhe Executors may take the Profits until 
POth are of full Age, . ~ 73 

> . 

Of ,<1 
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01 De'Uifes by Limitations. 

The ,Reafons why the Judges have admitted' 
Eftates by Implication, th6ugh to the Dif~ 
inheritance of the Heir at Law, Page 74 

If A. devifes his Land to his Heir after tho 
. Death of his Wife, this is a good Devife 

to the Wife for her Life by way of Impli-
.cation, . ' 74 

If a Man devife all his Pafture, Lands in D. 
. to his youngeft Son, and a1fo wills that all 

B'lrgains, Grants, &c. which'he had from 
C. fhould be to his youngeft Son and the 
Heirs of his Body; the youngeft Son {hall 
not have an Eftate-tail in the Pafture of 
D. by Implication, and for why, 75 

A. leafes upon Condition that the Leffee 
, fhould not alien to any befides his Chil­

dren; the Leffee devifes the Term to H. 
to his Son after the Death of his Wife; 
here the Wife took an Eftate by Implica~ 
tion, 75 

A Man makes a Perron Executor of all his 
Goods, Lands and Chattels, and leaves no 
Lands but Lands of Inheritance; the Lands. 
do not pars by this Devife to the Execu­
tor, and why, 76 

4. feifed of a Manor., Part in Demefnes, and 
. Part in Services, devifed all the Demefnes 

to his Wife exprefsly for Life, and all the 
Services for fifteen Years, and then devifed 
the whole Manor to a Stranger after Death; 
the 'Jaft Devife fhall not take effect. till after 
~er pea~h, and yet f11e fhall not have the 

. Services 
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Services for ,her Life by Implication, but 
the Heir ,fuallenjoy them, Page 76, 77 

A. devifed to his Wife 600 I. ,to be paid to 
1. s. for the 'Payment of the Lands he 
purchafed of him, and are already fettIed 
on her for, her Jointure; the Lands were 
not fetded on her, and adjudged they did 
not pafs by the Will bylmplication, 77 

A. devafed all his Eftate real ,andperfonal for 
, Payment of Debts and Legacies, and de­

vifed 100 I. to his Heir at Law; this is a 
good Devife in Fee", 7 8 

.iI. has Sons B. and C. and devifes Part 'of his 
Lands to B. in Tail, and the other Part to 
C. in Tail, and if any of his Sons died 
without Hfue, t;12,t the whole Land 1hould. 
remain to D. a Stranger in Fee; C. died, 
yet D. could not enter into his Part, for 
B. took it by Implication, 78 

A Devife to A. and his Heir Male, and if he 
dies without Heirs of his Body, then to 
remain to B. in Fee; this is an Enate-tail 
toA. 79 

~4. bad Hfue a Son and two Daughters by 
feveral Venters; the Son died, leaving two 
Dallghtfl's ;' and then A. devifes one of his 
Metruages taB. his own Daughter and her 
Heirs for ever, and his other Mdfuage to 
,C. his Daughter and her Heirs for ever; 
and if B. died without Hfue, living C. then 
C. fhould have B.'s Part to her and her 
Heirs; and if C. die before fixteen, then 
B. fhould have her Part in Fee ; and if 
both his faid Daughters lliould die without 

3 . Iffqe 
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Iifue of their Bod ies, then his Gran­
daughters fhould have the Meffuages: C. 
died without lffue after fixteen. The 
Grandaughters had Judgment for her Part~ 

Page 79 
Where an Eflate is created by Implicatiqn, it 

muft be a necdfary Implication, 81 
An Implication to difinherit an heir muft be 

a neceffary Implication, 81 
Where an Intail -is granted by Implication, 

it is even in favOlir of an Heir at Law, 
and why, 81 

J)evife of Lands to the Teftator's {erond Son 
for his Life, he or his Heirs paying a 
Rent thereout to the eldeft Son for his 
Life; and after the fecond Son's Death 
and his Wife, Rt;mainder to the firft, &c. 
Son of the fecond Son: The Wife of the 
fecond Son had an Eftate for Life by Im­
plication, 8 I 

What Circumftances are neceffary by the Stat. 
32 H. 8. and 29 Car.2. in makang of Wills, 
with an introduttoryDifcourfe relating there­
unto, 83 to 96 

Of Revocations of Devifes. 

An introdllCtory DifcotJrfe, 97 
Words in the future Tenfe are not fufficient 

to revoke a Will, 98 
If a Man devifes Land to 1. S. and afterwards 

fays he will make a Feoffment of it to 
another; this is no Revocation, and for 
)Vpa~ Reafon, 98 

. If 



The TAB L E. 
IfA.-aevifes Land to 1. S. and then fells it 

to another, though this be not inrolled, 
within fix Months, yet this is a RevoGa-

, tion of the Will, Page- 99 
If a Man devifes his Lands, and then makes 

a Feoffment of the fame Lands, and af.;. 
terwards repurchafes them, yet' the Will 
frands rev9ked by the Feoffment, 99-

If a Man deviCes Land to another, and after­
wards devifed it to a Corporation;. though 
this laft Devife is void, becaufe exprefly 
forbid by the Stat. 32 H. 8. yet it is a Re­
vocation of the firft De"?'ife, 100 

If A. devifes thr.ee Manors to'1; S. and after­
wards fays the Devifee thall not' have the. 
Manor of D. which is one of the Manors; 
yet this is no Revocation of the Will as to: 
the other two, 100 

If the Devife had been of the Manor of D. 
to 1. S. and his Heirs, and after the Te­
ftator had made a Leafe of D. for Years to 
another; this had been no R€yocation of 
the Inheritan€e, but of the Land only for 
the Term, 101 

If a Man devifes Lands to 1. S. and his Heirs, 
and afterwards devifes the fame Lands to 
another for Life, .paying an animal Rent to 
1. S. and his Heirs; this is only a Rever 
cation pro tanto, and why, 101 

But if the Devife had been to J. S. in Fee, 
and afterwards the Teftator makes a Leafe 
for Years to 'J. S. to com~ence after his 
Death" and delivers the Deed to a Stranger 
to the Ufe of 1. S. but t~e St~ang,et did 

not 
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not deliver it to j. S. till after the Death of 
the Devifor, and then he never agreed to 
it, but claimed by the Devife; yet this a 
fufficient Revocation~ Page 101 

.If a Feme Sole makes her Will, and devifes 
her Lands to 1. S. and afterwards marries 
him, and then dies; 'j. S. takes nothing by 
the Will, becaufe the Marriage is a Revo­
cation of it, and why, 102 

If a Man devifes Lands in Fee, and after­
wards by Bargain and Sale makes a Tenant 
to the Preecipe, and fuffers a Recovery; 
this a Revocation~ 104-

If a Leafe for twenty Years be bequeathed to 
1.· S. and after the Tefrator makes a Leafe 
for fifteen Years; this is no Revocation, 
and why, 104 

An Eftate in Land was devifed in Writing, 
and afterwards the Teftator made a verbal 
Will to revoke it; this no Revocation, 104 

A Revocation muil: be in Writing, operating 
as a Will, 105 

A fubfequent Devife to a Perron incapable of 
taking is a Revocation of a precedent De-
vife to a Perf on capable, 105 

Lunacy is not a Revocation, 105 

Afrer a Devife in Fee the Teftator mortgaged 
the fame for 200 I. to be repaid at three 
Years End; but within the three Years he 
fell fick, and declared he would· not alter 
his [aid Will; this is a Revocation, 105 

The Statute of Frauds has not taken away 
Revocations of Wills by ACl:s in Law; fee 
an Example of this, 106 

J. S. 
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1. s. feifed of a Leafe for Lives, devifes it1 

and afterwards renews; this amounts to a 
Revocation, Page 106 

.4., andB. Tenants in Common in Fee; after..; 
wards A. and B. make Partition by Deed 
and Fine, declaring the Ufe~ as to one 
tvtoiety of the Lands, in Severalty to A. in 
Fee, and the othet to B. in' Fee; this does 
Illot revoke A.'s \Viil, 107 

One feired of a Leafe for Lives devifes it, 
and: afterwards reHews; this is a Revoca­
tion, 108 

Ooe makes Duplicates -of his Will, and ha­
ving one only in his Cllftody,.. cancels it, 
with Intent to deffroy his Will, this is a 
good Revocation,.' 108 

One mortgages by Deed and Fine; this is a 
good Revocation pro tanto, 108 

Lands devifed to one in Fee, and afterwards 
mortgaged to the fame Perf on, is a Revo­
cation, 108, 109 

Of void Devifes._ 

An introducrory Difcourfe on this Head, 110 

A Devife to 1- S. and his Heirs, who is Heir 
at Law to, the Devifor; this is a void De­
vife, and, the Heir !hall take by Defcent, 

110 

So jf A. devifes Lands to his Wife for Life, 
Remainder to. J. S. who· is Heir at Law in 
Fe~ this is void, II! 

/1. feifed. of Lands on the Part of his Mo­
ther, devifes them to his Executors for 
fixteen Years for Payment of his Debts .. 

and 
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and afterwards devifes them to hi! Heir at 
Law ex parte materna; this is a void De­
vife, Page III 

A Man having Hrue a Son and a Daughter, 
devifed that his Lands fhould defcend ta 
his Son, and if he died without Iffue Qf 
his Body, then the Land to go oves:.; the 
Son takes an Eftate-tail, and why, 112 

Devifes are void, and. are to be rejeC1:ed, 
where the Words of the Will are fo gene­
ral and uncertain, that the Teftator's Mean­
ing cannot be collected from them, I 12 

So where there are two or more Devifees in 
the Will, and the Words are fo uncertain, 
that one may come under the Defcription 
as well as the other, there the Devife fhall 
be rejeCted as 'too uncertain and void; 1 I 3 

to 121 

See the eminent Caf~ of Bunker and Cook, 12 Z 

And alfo the Cafe of ApthulP and Bokenham, I 35 
1. s. feifed in Fee devifes Lands to his Gran­

daughter for Life, Remainder to his right 
Heirs Male for ever,and dies, I€aving his 
Grandaughter Heir at Law, and a cleceafed 
Brother~s Son his next Heir Male; the De-
yife of the Remaind'er is void, 156 

Of Devifes to Papifts, 156, 157 
And concerning void Devifes, fee 'feveral 

modern Cafes, IS8 to 165 

E. 
<!Equnlft!'. 

ALL Men by Nature in a State of Equa­
lity, I 

(lEftafe. 
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<!E(fate. 
What Words in a Will will pafs an Eihte-' 

tail, or for Life only, Page 30 

<!E,tcbange. 
The Origin of Exchanges, 2, 3 

C!f,ttfngufffJment. 
How the Law favours .Extingllifhment of 

Rights, 141 
; (F. 

Jfee~ample. See Title Debire~. 

By \Yhat Words it will pals in a WiIJ, 17 
to 27 

Jfeull~. 

The Origi~al of Feuds, . 5, 6 
At firft a military Tenure, and held at the 

Lord's Wil1, 6 
Not at firft devifeable, and why, 6, 7 
The Services and Duties of feudal Tenures, 1 
Feudal Services were of both publick and 

private Benefit, . 7, 8 
Feuds not transferrable without the Lord's 

Affent; and why, 8; 9 
And the Pares Comitatus to atteft fuch tranf..;. 

ferring, . 9 
Why not devifeable by Will, 9 
Both 32 and 34 H. 8. relate to military Te6 

nures, Ii 
'''hen thofe Tenures firft d{lclin1d, '\ I r 

It· 
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H. 

!pdr. 

T HE, Word Reir is Nomtn cfllleflivu711, 
and creates an Inheritance, Page 18 

And an Heir is not to be difinherited with· 
out exprefs Words, or a nece.fJary Implica­
~iQn, 74, 76 

Vide Title Debffefj. 

I. 
3lmplfcatton. 

OF Devifes by Implication, 74-

3ltrue. See fDebtfe. 
The Words Heir and IjJue are Nomina collec-

tiva, 18 
L. 

JL fmftatfon. 
OF Devifes by Limitation, 74 10 83 

JLtbe~p of ~effin~ 
Why neceffary in the transferripg of Feuds, 6 

, ' 

M. 

~o~tmailt. 

U SE S firft invented by the Clergy to 
. evade ~he Statute of Mortmain, 6 

Why and how the Clergy were reftraifled by 
~hQ S~atute 9f Mortmain~ , 6 

U p~ 
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P. 
Wower. 

W H,AT thall be a go~d Ex~cutiol'! of a, 
Power under a WIll, Page 29 , 

W>~JlP£rt!1. 
Preparatory Difcouri"e, I to 8-
Property, the EffeCt of Labour, a!td Induftry,. 

1,2 

The Injuftice of violating it, 2 
The Law of Property neceffarily introduced, 

3,4-
The C~ufes and Methods of transferriQg l?r9:-

, pertles, ' 3 
The Power over Property ceafes by Death, 3 
A Certainty in Property ntkeifary, and why, 4-
The Privilege of Property an Encouragt;ment 

to Induftty and Peace,' 3 
The Mifchief of having Things in Common~ 

and the Reafonablenefs of Property, 4 
Property is a Right to enjoy. during Life, and 

a Power to difpofe at Dea~h, 4-
The IntroduCtion of the Civil Law Diftinc-

tion inter a Ufe and a Property" 6 
19ublfcation anti )l\epublfcation. See 

Title Deuire~. 
lt3urcbnfe of neW acquiren JLatl'O~. See 

(!f.recuto!p IDeuire~. 
R. 

lReHer. See [[lar'Oft)fp. 
lRelttnftlnet~ nnn QI:ontil1geut Bentni"~ 

ner~. See <!f,tecuto?v Debtre~. 
1ReuocntioufJ. See Title {)ebfre~. 

S. 
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s. 
~l.l,age ~enllte£f. 

cW, 

T HE CIaufes in 32 H. 8. relating (Q So­
cage Tenures confidered, Page 1 Z, 14-

vVhy Copyholds are not within that Statute, 6 
The Statute of Mortmain a Reftraint on the 

Clergy, 6 
How the fame was by them evaded, 6 
Their Craft therein, and a Remedy in vain 

endeavoured by Stat. H. 7· 7 
But effeCted by the Stat. 32 (334 H. 8. 7 
Both thefe Statutes relate to feudal Tenures, 7 
See the Occafion of making 32 H. 8. 7 
That Statute confidered, 8 
What Circumftances are neceffary to a Will 

by 3Z H. 8. and 29 Car. 2. 8;: 
',>, '</0;", 

T. 
~ail. Vide Title IDtbtfe .. 

~ctm~ of ~eatf$. 

OF Terms of Years, a~d uncertain Int~e 
. refts devifed, 70 to 7 S; 

v. 
<rIoin. 

OF void Devifes, &c. 110 to 165 
And fee the Cafes of Bunker v. Cook, 12'2 

And Arthur v. Bockenham, 135 . 
The Origin of Ures, 6 
And -of the Civil Law Diftint1:ion inter the 

Ufe and the Property, 7 
Ufes 
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U res of Lands at firft invented by the Clergy 

to evade the Statute of l\1ortmain, Page 6 
The Clergis Craft therein, and the Mifchiefs 

cqnfeq\jent thereto, '7 
';Phis endeavoured to be remedied by Stat~ 

H. 7. but without Effect, 7 
llut the DiftinCtion Jupra· became merg'd by 

27 H. 8. which.-difpleafed many, 7 
And occafioned the Stat. 32 H. 8.&c. 8 
How Ufes in Lands became devi(eable, 1 

w. 
marl1t1)fp, &c. 

W ARDSHIP, Marriage" Relief, &c. 
Duties of feudal Tenures) 5. . 

mfn~. See IDebfre~, Qf,tecutolP'Oe\lf:, 
re~, &c. 

Will, an ancient Conveyance, and allowed 
by the Civil Law, to whom, and why, 9 

by way of Note 
The Word Heir in a Will is Nomen operativum" 

. and to be taken in its fulleit Extent, 1 B 
Fav.ourable DiftinCtions have been always ad-. 

mitted to fupply the Meaning of Men in 
their laft Wills, 6 I 

What Circumftances :ire neceffary in making 
'Wills by the Stat. 32 H.8. and 29 fJar. 2. 

83 
Of the Revocation Qf (Will~ qr} Devife~ 97 

Of void (Wills or) Devifes, 
Precedents of Wills, 

to 109 

IlO to 165, 
165 to the End~ 

FIN l S. 


