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THE ,';',' 

PRE F A C'E. 

T HE grand Divifion of Law, is into the Diirine Law, ~aw hdivD:,b1 
• . mto t e :-

and the Law of Nature; fo that the Study of Latv vine Law, 

in general, is the Bufinefs of l\1en and Angels. ~~t~~~ of 

Angels may defire to look into both the one, and the other; 
but they will never be able to fathom the Depths of either. 
Nothing but infinite Wifdom itfelf can c0111prehend that ,. 
Law, by which the infinitely. wife Architett at firfl: created,~ 
and now direas and governs the whole Univerfe. By this 
Law every Thing lives, and moves, and has its Being. By 
this Law every Thing is beautifully produced, in Number, 
Weight and Mea[ure. 'Tis by this Law, that the vail Bodies, 
which compofe our folar Sy fl:em , by conHant and uniforrn 
Revolutions, keep in perpetual Motion; being endL~ed with 
the furprizing Power of Attraaion, implanted by the AI~ 
mighty Hand, and confl:antly fupplied by an Almighty Care; 
as is clearly demonflrated by that greaten of Math~maticians, 
Sir.1faac Newton. And as the infinitely wife Author of all 
Things, has let a Rule or Law to the Motions of irrational 
Beings; fo he has made a Law to regulate the Aaions, and 
.govern the Affettions of Mankind; and has fet up a Light 
in every Man's Breafi, fufficient to den10nHrate to him the 
Being ·of his glorious Creator and Benefaaor, and to enable 
hilTI to choofe the true Religion from the falfe; and thereby 
to guide him- thro' a Vale of Miferies to ,Eternal ReH. 

Now as there is no :l\10tion given by the Hand of inb- The bivlr,r 
. d b 1 r. 1 E d f L3.W benef:.-Dlte Power to any Bo y, ut W lat ani \vers t 1e .... n 0 cial to M3.o. 

that Being, and is ufeful to it; fo there is no Law given . 
to Man by our great Creator, tho' of ne\'er fo refhittive 
a Q!.lality, but what is intirely beneficial to him, and tends 
to the Prefervation of his Being, or Continuation of his 
Happinefs ; fo that the true Nature of every Law is, th~t 
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Corollary 
thereupon. 
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it tends to the Support and Pre[ervation of that Being, which 
is to be diretted and govern'd by it. How good a Mailer 
then does 11an ferve, and how happy is Man under fuch a 
Law, as is fet over his ACtions, for no other purpofe but to 
fecure his Happinefs. From hence the great Princes of the 
Earth tnay learn to ~9vern after tlie great Etample of the 
J(jng of Kings. And ffOlTI hence, as a true Corollary and 
Confequence, it follows, that Laws inHituted upon the 
Foundations of Arbitrary Power, to opprefs and deHroy the 
Subjett, are againfl N anne and eternal J ufiice, fubverting 
the very End and Purpofe for which all Laws were made. 

Praire of the Now of all the Laws by which the Kingdoms of the 
Law of Eng.. , • 
land as Earth are governed, no Law comes fo near thIs Law of ,Na-
~~:~t~~~ ture and the Divine Pattern, as the Law of England; a 
ture; Syflem of Laws, fo Comprehenfive, fo \Vife, fo favourable 

to the SubjeCt, and yet fo firongly guarding the Preroga
tives of the Prince, that no Nation upon Earth does enjoy 
the like. The Law of England is really to us who live un-

lt (ecures our der it the Foundation of all our Happinefs· it fecures to 
Efl:ates; Li- '11 LOb 0 d L' 'd 11 h . 
berties, Lives US our Enates, our 1 ertles, an our I yes, an a t at IS 

and Religion. dear to us in this Life; and not only fo, but by fecuring 
our Religion, it fecures to us the Means of attaining everIaft
ing Happinefs too. 

" .' 

It is clear Whoever will look into our Books of Law, will lind 
and deter-
minate. in the lirH Place, that Care is taken in giving proper 

and clear Meanings, or Definitions of the Terms of 
our Law; from thence our Law proceeds to Axioms and 
pofitive Laws, fetded either by known Cufioms, or exprefs 

The ~enefit Statutes; which are always fleadily k~pt to. Then fee what 
of Tnals by C . k r . r f hI' f 
Juries, are IS ta en lor a Dllcovery 0 t e Trut 1 I,n Matters 0 

Faa; and for that Purpofe, a Jury of Twelve upright and 
fllbflantial Men is, by the La\v, to be fmnmon'd from thoff! 
Parts w:here the Faa is fllppofed to be done, who judge and 
determine thereupon according to the Evidence given them, 
and bring in their \7 erdiB: purfuant to the Direaion of 
a Learned Judge in Point of Law. And that they may 
have the mofl exact and certain Teflimony, the Law admits 
of no written Depofitions; but the \Vitndfes are to come 
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in Perfon, and to be exanlined viva voce, both by Judge and 7V}tnef

and Connfel ; which Method of invefligating Truth, in the fes'Utva vr;cf. 

Nature of it, is greatly preferable to that of other Nations, 
or in Equity in this l~ation, where the written Depofitions 
of the \Vitne1fes are allowed for Proof: For it is not pof. 
fible to forefee at once, what Interrogatories' will be proper, 
unlefs a Man could prophecy, what An[wer the \Vitnefs 
would give; and therefore it is often in Experience (as I 
have .myfelf) found that after a l\1atter of Faa, on the 
written Tefiimony of the \Vitne{fes, has appeared to be one 
Way, on Examination of the fame \Vitnefi'es 'Viva voce, on 
a Trial at Law granted in the fame Caufe, the Truth has 
CGlue out to be clearly the quite contrary. The Mein and 
Behaviour of a Witnefs, his Countenance, and the P affions 
of his Mind, oftentinles difcover thofe Truths which are ne-
ver to be found out from a dead Depofition.This Rule 
therefore of determining Caufes by a Jury is called, by one 
of the greatefi Men of the Age he lived in, and al[o Chan-
cellar., 'Vi~. Lord Bacon, The Lamborn of Juf/ice. 

In other Nations, every Lawyer's Opinion goes for Law, but Our Jdud~e3 
•• f" • h . k'd d 'd' 1 proeee ...,y 
It IS not 10 WIt US; nor IS our Law rae an tartur WIt 1 known 

fuch Voluminous Comluents and Gloffes, which make Difputes Rules; 

endlefs, and eat out the very Heart of the Law. Our 
Judges do not determine (and that is our Happinefs) as other 
Nations do, (where the Judges are abfdlute) who judge and 
determine according to their Princes, or their own, arbitrary 
Will and Pleafure; but Ollrs determine and judge ac~ord· 
ing to the fetded and efiablifhed Rules, and antient Cu
ftoms of the Nation, approv'd for many Succeffions of Ages. 

To have 1)0 Rule in deciding Controverfies, but ouly the Inconveni-

1 f .. b' h ld' k enee of Ru e a mere EqUlty, IS to egm t e \Vor agaIn; to rna e judging 

Choice of that Rule, which out of mere N eceiIity was made merely by r 
• C f . f Rules of ~" 

ufe of, In the Inlancy 0 the State, and Indlgency 0 Laws, quity. 

and now is the only Rule among the Indians and Hottentots 
in .Africa. And to fet up this Rule, after Laws are efta-
blifh'd, and leave the Matter at large, is it not rather un
ravelling, by unperceiv'd degrees, the fine and clofe Texture 
of the Law of England, which has been fo many hundred 

- Years 
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Year:; Inaking? And which made a noble Lord and a great 
and learned Chancellor fay once, if Equity were too much 
encouraged, it would in Time eat out the Heart of the Com
mon Law of England. 

tTI~e Anti- Now as to the Antiquity of the Englifb Laws, I am apt 
qUlty of the ••• ci'ffi 1 k h h ' 
Laws of to thmk It IS not very 1 ell t to rna e out, t at t ey' are as 
England ancient, as the Laws of moil Countries in the \Vorld. The 
is an Hono.ur Antiquity of our Laws is an Honour to the Eng/ijb Na-
to the Natl- .r: h h r I 
on. tion not to be dnregarded: For, t e Laws t ernie ves 

gain great Strength and Authority by their Antiquity. 
The longer any Laws continue in Ufe and Pratlice, 
the llronger and more forcible is the .i\rgument for their 
Goodnefs and Excellence. And fhould we allow our Laws 
to have an uncertain Original, I fear that fome People would 
of themfelves fix their Original from William the Conqueror; 
and if that {bould be ta'ken for granted, I don't' know what 
ill ufe the ChanJpions of abfolute Monarchy may be in
clined to make of fuch a Conceffion; vi~. that our Laws 
began in a Conqueror's Time, and confequently were given 
by a Conqueror. Now Chancellor Fortefcue, Iny Ancefior 

~rhe TefH- who lived many Years ago, and fo might have a better View 
~~;l C~an- of Antiquity, iays, in his Book De Laudibzes Legum Angliee, 
cellor For- that neither the Roman, nor Venetian Laws, which are e
tefcue Heemed very ancient, can claim a greater Antiquity than 

ours, which, fays he, in Subfiance are ftill the fame, as 
and Mr.Sel- they were originally. 'Tis a trivial Queftion, fays Selden, 
den. made by thofe who would fay fonlething againfl: the Laws 

of England, if they could ; \Vhen and how began your com
Inon- Laws? But the Anfwer is ready, In the fame Manner; 
as the Laws of all other Kingdoms, i. e. when there was firft 

Origine of a civilized State in the Land. Every Nation, unlefs it bar
r:~~nal rows Laws from other Countries, muft firll begin with the 

Laws of Nature, and thereupon are introduced pofitive In
ftitutions, and municipal Laws for the Policy of the Govern
ment; afterwards, 'in Procefs of Time, CuHoms are created; 
and then are laid judicial Determinations and Refolutions on 
thofe firfi Foundations; and fo a Body of Laws is com .. 
pofed. 
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Now as to that Part of the Law of England which [ub- Application 
r: 11 d· f:' d d h f ' .. thereof to 
!lllS, an IS loun e on t e Law 0 Nature, and whIch 18 th~ Laws of 

no [mall Part thereof, everyone mufl agree, fuch of our England. 

Laws are as ancient as any; becaufe Nature is the fame in 
all Laws, and in regard to this, all Laws founded upon Na .. 
ture are equally ancient. And as to the other Part of our 
Laws, confifling of pofitive Infl:itutions for the \Vell-govern-
ment of the People, and the Cuil:oms and Ufages atnongfl: Some part, 

. b d b d b h . h r h ' borrowed llS, It cannot e ou te, ut t at we may ave lome, t 0 from theRa .. 

perhaps n~t many, ,t.hat ~articipate even of the Roman and E~~;o~~d 
Britifb Pohcy; and t]S plaIn by the Account we have of the 
Britains, and of their barbarous Cufloms and Manners, that 
even after the Romans were here, we were fo far from being 
polifh'd by them, that the Romans had made no [enfible Al-
teration among them, neither in their Laws, Language, nor 
Policy. But when we come to the Time of the Saxons, we and Saxons. 

find a very great Alteration, a new Language introduced, 
and Volumes of Laws both Ecclefiafiical and Civil were 
publifued . 

. The firfl Saxon Laws, after Auf/in the 1vlonk w~ rent r~:n~r~aws 
hIther by Gregory the Great for the Converfion of thIs Na-
tion, were made by lEthelbert the firll Chrifiian King, who 
began his Reign in 561, not above four Years after the Death 
of Juftinian the Emperor, and died in 6 I 6. 

Venerable Bode fays, thefe Saxons Laws were nlade ac .. 
cording to the Example of the Romans, C'Ol'o 'onotepa 6epeate, 

Mid dnotera getheate, with the Thought or Advice of his 
Wifemen or Parliament; and the King commanded them to by ~dvice of 

b d bl 'fh d . l;fl. d h' r h h ParlIament. e wrote an pu 1 e In Eng 1.1'.10 An to, lays e) t e 
Laws of the Saxons have undergone fome Variations tbro' 
Time and Age, which change every Thing; yet they con-
tinue in the main to this Day. For it [eerns every Saxon 
King did, one after another, confirm moIl: part of the Laws 
of his Predeceffor; tho' by the Advice of his Parliament he 
made fome new ones, as is now done in every Reign. 

b King 
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King Alfred King Alfred indeed, who began his Reign in 87 I, is caI1ed 
Magnus Juris Anglicani C?nditor, The great Founder ~f the 
Englijh Laws; but what IS meant by that Expreffion, 18 not 
that thofe Laws were £lrft nlade in his Time; for, there 
were Saxon Laws then in Being, which had been made for 
above Three hundred Years before his Reign; but the Mean .. 
ing was this only, that he, being the Brit fole Monarch after 

colleCted the the Heptarchy, colleaed the Subil:ance of the Laws of all 
Saxon Laws, the fonner Saxon Kings, from King lEthelbert to his Time, 

who were Kings only of Parts of the Land, into one Body, 
and fo formed one intire Codex, or Book of Laws. 

This appears plainly from the Preface of King Alfred.'s 
Laws, which fays, That King Alfred made a CoIIeCl:ion of 
all the Laws then in Being, thofe which he liked he chofe, 
and thofe which he liked not he rejeaed; and this was done 
Cf.hb pn:ena t;epea'L, Mid witena getheat, with the Thought, i. e. 

with Advice Advice of his \Vifemen or Parliament, for he durfi not, as 
()f Parlia- " r 'd' f h' J: £ ft· fh ld nwnt, tIS 1aI , mIX any 0 IS own, lor lear Po enty au not 

like them; and therefore he colleCled out of the Laws of 
King Ina, King Q[fa, and .lEthelbert, who were his Predecef
fors, fuch as were the beft, and the reft he rejeB:ed; and 
this Colleaion, fo tnade with the Ad vice of his Parliament, 
be thought fit to confirm and eftablifh; and enaCted to be ob
ferved throughout the Kingdom. 

Now this Codex being made up of fuch a Variety of 
different Laws, enaCled by the feveral Saxon Kings reign
ing over diftinCl Parts of the Kingdom; and thefe feveral 
Laws, which then affeaed only Parts of the Engli/h Nation, 
being now reduced i~to on: Body, and made to extend equal
ly to the whole NatIon; It was very proper to call it, The 

Why caUed Common Law of England; becaufe, thofe Laws were now firft 
t:wc~r;n~~ of all m~de. C~mn:on to t~e whol~ Englijh ~ation. And 
land? therefore It I~ faId, In the LIfe of thIS great Kmg, that, this 

was done, Ut in jus commune toti1~S gentis tranfiret. Now 
this is, very natural if it be farther confidered, that he 
made thIS CoUeC1ion of Laws jufl: upon his Subduing the other 

1 Saxon 
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Saxon and Danijb Kings, whereby he became the fole Monarch 
of England. 

-. . 
VII 

Now I find this Jus Commune, Jus Publicum, was foon How called 

f ll'd'" h F I hI' h' h by the Saxons, a rer ca In lJaxon teo cr1 t or Fo erIg t, t. e. t, e Peo .. 
pIe's Right; which in all the fubfequent Laws of the Saxons 
is mentioned and confirmed by all the fucceeding Saxon 
Kings. And it is not very unlikely, but that this ColleClion 
of Laws, thus made by King Alfred, and fet down in one . 
Codex, might be the [arne witl~ the Dom-bee or Doombook, Doom-book, 

called Liber 1ud;eialis, which is referr'd to in all the fubfe-
quent Laws of the Saxon Kings; and was the Book of Laws 
or Statute Book that they determined Caufes by; for before 
this King·s Reign, that is, King Alfred's, I no where hnd 
any Mention made either of Folcright or Domebook. But in 
the next Reign, you find King Edward the Elder commanding 
all his Judges ,to give J116ht Domar, right Domas, right or. jl11l: 
Judgments (Dome in Saxon fignifying a Judgment,) to all 
the People of England, to the befr of their Skill and Un.d~r· 
i\anding, as it frands in the Dome-book or Book of Laws; 
and farther co~mands, that nothing make th~~ afraid to 
declare and adminifier the Folcright, that is, the Common 
Law of England, to all his loving SubjeCls. 

From this Original it is, that our Common Law came, probably 

and it is very probable this Dopzebook (not Doonlfday Book) K~~i~ifr:J, 
\vas compiled by King .Alfred; and therein was contained that 
CoIleaion of Laws which fome have called, a Book of in the Nature 

Judgments or Refolutions, given hr the Sa~on· J udges, ~r ~ ~~~~.ts 
in modern Phrafe, The Reports of thofe Times. ments. 

From hence alfo I would obferve, that it is from this Hence the 

ancient Origin, that our Common Law Judges fetch that ~~~~:~sQe
excellent Dfage of determining Caufes according to the duced. 

fettled and eHablifbed Rules of Law, and that they have 
aCled up to this Rule for above Eight hundred Years 
together, and, to their great Honour, cQntin~e fc:> tp do to 
this very Day. 

Now 
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Opinion that Now it is affirmed by fame, that King Edward the 
King Ed- rr "h' K' d b d b 'Ward the Confenor, perceIvmg t IS mg om to e governe y a 
Conf~{for threefold Law, that is, the Dane-Iaga, Saxon-laga, and Mer-
cOrhprled the d ltl d F" b r d"~ 
Common cen-Iaga, an that MUl s an lnes were to e let lIIerent· 
Law, Iy l1pon his SubjeB:s, according to thofe Laws, reduced 

them all to one, and from thence thought it was certainly 
called the Common Law of England. But this is a greac 

refuted, Mif1:ake, tho' feveral, one after another, have repeated the 
fame Thing; for, not to ·infift that this Account betrays its 
,vant of Accuracy, in not taking Notice of another Species 
of Law, to be found among the Saxon Laws, called Engla
laga, it is pretty plain, that thofe Laws could not be at thac' 
Time confolidated, and throwo in to one Body of Laws, be
caufe each of thofe Species of Laws was in force after, and 
are to be found not only in Edward the Confeffor's, but in 
all the Laws of William the £rft. And not only MulCls and 
Fines fet according to the Dane-laga, Saxon-Iaga and Mercen
laga, but Cufioms and Ufages fet out to be obferved accord
ing to thofe different Laws. \Vhich {hews that this could 
not be the Original of the Common Law: Becaufe thefe 
Laws were fiill in Being, and were feverally obferved in Ie
veral Place£, in the fame Manner, as at this Day feveral 
particular Cufioms are, which are peculiar to fame particular 
Counties and Places; and yet that does not hinder them 
frOln being caIl'd Part of the Common Law of England. 

and this mat- So that it nJuil be meant only, that Edward the Confef-
ter explained, r~ d II a' f h r 'h .r rna e a Co e Ion out 0 t Ole Laws t en extant, as 

Alfred did before him; and then ordering thofe to be obfer-
, ved, which had not been obferved in the {hart n.eigns of 

Harold and Hardicanute, he may well enough be called the 
Reftorer of the Englifh Laws. From hence it feems pret
ty clear, that the COlnmon Law of England had a 
much antienter Original than that of Edward the Confef
for; and that it really was formed and efiablifh'd by King 
Alfred, and had the N arne of Folcright, that is, 'Jus publicum 
or Commune Jus, which, when the Language came to be al .. 
ter'd, was call'd the Common Law of England. For it is 
plain it could not have that N arne in Edward the Confeffor's 
Time, for then they fpoke Saxon; nor in Jl'iOiam the Con .. 

. , 
queror s 
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queror's Time, for then they fpoke French: So that it can't 
be true that the Term, Common Law, came from Edward 
the Confe{[or, but the Thing irfelf really and truly und~r 
the Name of Folcright, was in Being long before. And as 
thofe Laws were then call'd the Folcright, and real1y the Com .. 
mon Law of England: So the pre[ent Common Law is in 
Subfiance the fame, tho' it hath undergone, divers Alte .. 
ratIons. 

. 
IX 

He that will look into the Saxon L:lws, and read them in The Obsjeets 

h .. oIl £ d 1 1 of the axorz t elr natIve Tongue, WI n as c ear y as can be, the Lawso 

Foundation and principal Materials of this noble Building; 
he will find the Peace of God and Holy Church in the fidl: 
Place provided for, and the true Religion fecured; and for 
that Purpofe, Laws are made for keeping the Sabbath, for the 
Payment of Tithes, Fidl Fruits, and other Church Duties; 
and then follow Laws for the Security of the State, as againft 
Trea[on, Murder, Manflaughter, Se Defendendo, Chance
Medley, Robbery, Theft, Burglary, Witchcraft, Sorcery, 
Perjury, Adultery, Slander, Dfury, and many other Crimes. 
Here you will al[o find Laws concerning fraudulent Sales, 
\Varranty, Juft Weights and Mea[ures, Repairs of Highways, 
Bridges, \Vaging of Law, Outlawry, Trefpaffes, Batteries, 
Affrays, Trial by Juries, Court-Leets, Court-Barons, Vie\v 
of Frankpledge, Hundred Courts, County Courts, Sheriffs 
Turns, Heriots, Copyhold, Freehold, and many other Mat
ters too tedious to enumerate. 

The Normans; who invaded the Saxons, did not fo much King Jrilfi-' 

alter the Subfrance, as the Names of Things. And notwith .. ~~~d c~~~ 
ftanding the pretended Conquefl: of William the Firil, thefe Saxon Laws 

Laws of good King Edward were not abolilh'd by hiln; for 
- when King TVilliam publifhed thofe Laws, he exprefly men

tions them to be Edward the Confe1for's Laws, and publifhes 
them as fnch, and confinns and proclaims theln to be the 
Laws of England, to be kept and obferved under grievous 
Penalties. Befides, upon fuch Confirmation, he took an 
Oath to keep inviolable the good and approv'd antient Laws by Oath~ 
of the Realm, which the good and pious Kings of England, 
his Ancefiors, and efpecially King Edward, had enaCted and 

c fet 
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fet forth; fo that the Englijh Laws were plainly then in 
ufe and not abrogated by William the FirR. Now thefe Laws 
of Edward the Confdfor, were not only fuch as Edward the 
Confeffor himfelf framed, and were enaCted in his Time; 
but the Subftance of all the Laws made, not only in his 
Grandfather King Edgar's Time, but in the Reign of other 
Saxon Kings his AnceHors, for many hundred Years before 
him, that is, the whole Body of Saxon Laws. And this 
will 3ppear to be fo upon Examination, even from the Laws 
thenlfelves, which is an Evidence that cannot lie; for many 
of the Laws of Edward the Confeffor, are the very fame as 
in former Saxon Kings; and many Expreffions and Words, 
and moil: of the Terms in William the Firft's Laws, are mere 
Saxon, and derived from that Language, but put into Norman 
French; infolnuch that any Man will find it difficult to un
dedl:and thofe Laws perfeB:ly well, unlefs he has fome 
Knowledge of the Saxon Language. And from thence it 
is, that the Tran:fiator of the Laws of J1'illiam the Firfi, in 
fome places puts the French Words in the Latin Tranflation, 
where he is at a 10fs for the true Meaning of the Saxon. 
Tern1 difguifed in a Norman drefs. 

King!fenry I. Henry I. promifes to obferve the falne Laws of good King 
~~~:~~~h:~. Edward, and grants to his People Lagam Edwardi Regis, the 

Laws of King Edward, but yet afterwards he impofed [orne 
new Laws, which were a Medley out of the Sa/ie, Ripua
riatt, and other Foreign Laws, with fOlne Peices out of Knute'g 
Laws, but thefe were but a fmall Time obferved. After-King Ste~ 

phen, Henry wards King Stephen, Henry II. and Richard I. confirm the 
II. and Ri- f 
chard 1. falne Laws 0 King Bdward. And King John, after much 
confirmed ftruggle With his Barons, fwears to renore the good Laws of 
them. 
King ]lJbn his AnceHors, and efpecially the Laws of King Edward; 
~:~~et~~;~- an~ co~firms thefe Laws by way of Schedule or Charter, 
King Hmry \V hleh IS the falne in SubHance as Alagna Chaytd, confirmed 
IdII. hconfirm- afterwards by Henr'IJ III. And to make the fame lTIOre ef-
e t em. ,/ 
Magna feClual, this great Charter rais'd on this Bafis, is by Atl of 
Charta P l' . Ed 1 . D_" d d b founded on ar lament In ward t le Flnl s· Time comman e to e 
th~m. allowed by the Jufl:ices in the-ir Judgluents and Refolutions 
Kmg Ed- 1 C f 
ward I. in as t:le ommon Law 0 England. 
Parliament 
confirmed 
them; Thus 
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Thus we find the Stream of the Laws of Edward the 
Confdfor, flowing from a Saxon Fountain, and containing
the SubHance of our prefent Laws and Liberties, fometimes 
running freely, fe"metimes weakly, and fometimes flopped 
in its Courfe, but at lail: breaking duo' all ObH:ruttions, 
hath mixed and incorporated itfelf with the great Charter of 
our Engli/h Liberties, whofe true Source the Saxon Laws are, 
and are Hill in Being, and Hill the Fountain of the Common 
Law. Therefore it was a very juG Obfervation of my Lord 
Coke, who fays, that Magna Charta was but a Confirmation or 
Refiitution of the Common Law of England; fo that the 
Common Law really is an Extract of the very beft of the 

. 
Xl 

Laws of the Saxons. And where my Lord Coke fays that an Lord Cok.e;s 

AB: of Parliament made againfi Mae-na Charta is void, he is °t btflherv;tIon 
• ....~ 0 e lame 

hot to be underftood of every Part of it, but it is ll1eant only Purpofe. 

of the moral Part of ie, which is as immutable as Nature 
itfelf; for no AB: of Parliament can alter the Nature of 
Things, and make Virtue Vice, or Vice Virtue. 

The Laws of Edward the Confe£for are mentioned to be The ant~ent 

br d' h . 0 h f h' f r. CoronatIOn o lerve In t e antlent at 0 t e Kmgs 0 England lllll- Oath men-

ally taken at their Coronations. Now this would be not tioned them. 

only a fuperfluolls but an impious Vanity for the Kings of 
England to take this Oath, if there were no fuch Laws in 
Being to be obferved; for he fwears to keep the antient 
Laws and Cuftoms, and efpecially the Laws, Cufioms and 
Liberties, granted by the glorious King Edward to the Clergy 
and People: So that fronl hence it plainly appears that even 
Magna Charta irfelf, which contains the fubfrantial Part of 
the Laws and Liberties of England, and which fupports the 
main Pillars of our Laws, is a great Branch fprung from 
a Saxon Root, and was raifed and colleCled out of the great 
King Edward's Laws, who culled and chafe them out of the 
beft of the Laws of the Saxon Kings his Predeceffors. 

Now of this Body of Englijh Laws, the moft fublime and Th.e C?nfii~ 
excellent Part is the Conititution; upon which depend, ~~l~ne~~J_ 
and from which na~u!ally fi?w, al~ other our Inunicipal La\vs, ~~:t r::.<;~f 
which concern RelIgIOn, LIfe, Llberty or Property. Every 

Body 
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Body at firfl: fight mull perceive our Government is not ab
folute or defpotic; nor :are our Laws calculated for Slav~eJy; 
for as nly Lord Clarendon fays, more miferable Circumllances 
this KingdOlu cannot be in, than under abfolute Government 
and Popery. But tho' our Government be not abfo!ute, 
yet it is as truly Monarchical, and as Powerful and ~reat, as 
the rno1t arbitrary Kingdom w hatfoever. And it IS a moll 
certain Truth, that a Monarch of England, at the Head of 
an Englifb Parli,ament, is the greateft Nlonarch, the moil: Po~ 
tent and happieft Prince in the \Vorid. 

Lord Claren- OUf Scheme of Government is, without Doubt, the no
don's Tcfii- bId!, the moll J" ull and moil: exaCl, that perhaps ever was 
mony" r f 

contrived; for it provides for the Security ~and Happinels 0 

every Individual, tho' never fo inferior, and yet at the fame 
Time eflablifhes the G]ory of the Prince; it [ecures the Li· 
berty of the People, and yet flrengthens the Power and Ma
jelly of the King. One inftance of the great Liberties of 
the People of England I can't forbear to mention, and that 
is, the Habeas Corpus AB:, which is the greateH Bu]wark 
that can be againil: arbitrary Power, and therefore not 
to be found in any Nation but this; and to illufirate 
this, I will mention a Cafe which is in Sir Bartholomew 
Shower's Reports, Second Parr, Page 424. The King verfus 
Brown, The Cafe was upon a Habeas Corpus, and it ap
peared the King had requefted fame of his Minifiry to com,· 
l11it the Defendant to Gaol, but they not having Evidence 
of the Defendant's Guilr, refufed to grant any \Varrant, 
upon which his Majefty thinking the Defendant guilty, called 
for a \Varrant, which he figned with his own Hand, by 
which the Defendant was committed to the Cuftodyof a 
11effenger; and the \Varrant being taken Notice of by the 
Court, and the whole Matter being confidered, the Court 
gave their Opinion, that the Defendant lhould be difcharged, 
becau[e the Warrant was under the King's own Hand, and 
not under the Hand of any Secretary or Officer of State, 
or Juflice of Peace. The Reaion given for this has been, that 
the King having given all the execqtive Power to his Judges 
and J ufl:ices of Peace, there is none left in him, the execu
tive Power being too n1ean and troublefome to his l\1aiefiy, 

-~~ ; and 
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and if the King err'd never [0 much there is no Remedy 
againfi him, but there is a Remedy at Law againil: any. , 
Subje~ whatfoev~r. And it is certainly true what the [alne ~~a:j~ll~l~~~ 
noble Lord fays In his Hiflory of the Civil \Vars, That our . 
Conftitution is 'one of the plaineft Things in the \Vorld, and 
fuch as every Body mufl: needs fee and feel, if we would 
make but an honeit Ufe of our Underfianding; yet out of, 
what Principle I will not fay, it is often mofl: miferabl y 
miftaken, or at leaft mifreprefented. 

And if any of the Enemies of our Conilitution fhould at a,nd Sir Wil-

T " h P 1 h" h S h I flam Temple's,) any lnle ave ower to a ter t IS appy c erne, am apt Opinion. 

to think it would be, as Sir 'f;f,'illiam Temple fays, like a 
Pyramid reverfed, it might Hand for a Time, but could 
not have any long Continuance, but upon its own firm 
and natural Bafis. ' 

Having been fomething acquainted with the Saxon Affinity of 

T d fi d" rd· k " the Saxon :wd ongue, an n mg 10 many \Vor s In our Law Boo s In- 2r.g!jh Lan .. 

tirely Saxon, and bordering thereon, I can't forbear to make guage 

fome Remarks on the Language, and at the fame Time to 
obferve the great Affinity between our Language and the 
Saxon, and to be thereby put into a \Vay to trace the Ori-
ginal of the Engli/h Tongue. The Infiances I fhall pro-
duce are generally fuch as are moa u[eflll; and the 
Tran:flation of my Saxon Quotations, I {hall render not the 
!poil Elegant, but [nch as do moil exaClly exprefs the Senfe, 
:and agree with the Saxon Tongue, for the Encourageluent 
of fuch young Students in the Common Law, as fhall think ufeful to b~ 
it worth their while \ to look into that Language; which if known. 

they do, I will affure them it will fet them much beyond their 
Brethren. 'Tis enough, in order to recommend the Saxon 
Tongue to all curious Men and PhilologiHs, to fay, it is the 
Mother of our Englijb Tongue, and confequently to have a 
compleat Know ledge of it, the Saxon mnH: certainly be very 
ufeful. A Man can't tell Twenty, or name the Days of the 
Week, but he muH: fpeak Saxon; and it feems not becoming a 
Man of Learning to do that, and daily to do it, and not 
to know what Language he fpeaks. This Language will 
help him to Multitudes of Etymologies, which he cannot 

d learn 
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learn from any other, and fuch as are ufeful in Converfation 
and BL1finefs. And tho' an Etymology ftrialy fpeaking" 
is no more than a Derivation of the Word or Name i yet 
Etymologies from a Saxon Original \viIl often prefent you 
with the Definition of the Thing in the Reafon of the Name., 
For the Saxons often in their Names exprefs the Nature of 
the Thing; as in the Word Pari/h, in the Saxon, it is 

I,nfl:~~1ce~ of Ppeop:-rcype, Preoftfcyre, which fignifies the PrecinB: of 
~~~~~g~~fi;he which the Priefl: had the Care, .in Englifl:,~ Prieft-fhire • . So 
Saxon Lan- €albopman-rcype, Ealdorman-fcyre, IS the D]vlfion or Precmct 
gU?,gc. over which the Earl heretofore, as now the Sheriff, had Do-

A probabJe 
Conjecture 
thereupon. 

n1inion or J urifdiB:ion, which we now call a County; 
in Englifb the Alderman's or Earl's Shire. Throne in Saxs1I 
is expreiTed by the compound \Vord Dpym-rede, Thrym-Jettlc, 
that is, the Seat of Majefiy. A Lunatick is calI' d GJona~· 
re-oc, Monath-feoe, that is, one who is Sick every 1\:10nth, Ot 

1100nfick; and one poffefs'd with a I)eviI, is call'd Deofe/
feoe, DeoFel-reoc, or Devil:fiek. The Saxon \Vord €op'O-6eme-'r, 

Eorth-gemet, Earth-mete or Earth-meafure, fignifies juft the 
fame as the Greek Vlord Geometria, Geometry, and is a 
compound of the like Words; for €oJ1~, Eorth, figni6es Earth, 
and Geme'L, Gemet menfura or Meafure. And had we not 
loft this old Englijh Saxon \Vord €oJl~-6eme'L, and taken into 
its place the Word Geometry from the Greeks, People could 
never have been fo filly, as to fay, as is ufuaIIy faid of a 
nice Piece of ArchiteClure, that it hangs by Geometry; for 
the common People in thofe Days knew what was meant by 
the \Vord then ufed, as well as the beft Grecian by that 
which is fubftituted in its Place. 

From hence one might be tempted to think that the com
nlon People in the Time of the Saxons underilood 1110re than 
the COlnmon People now, or at leafl: were lees expoled to 
IniHake; becaufe the \Vords of their Mother Tongue were 
lnore comprehenfive and fcientifical, and leis liable to give 
thetn wrong Ideas. So the Saxon \Vord I:ie.rlm-cJ1~F'L16' Gerim
erre/tig, expreifes an Arithlnetician as well as the Greek 
or Latin Arithmeticus; indeed it exprefTes it more ful· 
ly, for I:ieplm fignifies N l1111ber, ~nd Cp<EF'L13 is crafty ,or 
knowing, that is, one knowing, lkiIIeci, ox fkillflll in Num-

bers, 
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~ers, whereas the Greek imports only a Number, or erie 
that hath fome Relation or other to Numbers; and this was 
underftood by every Saxon Yeoman, withollt the Afliftance 

xv 

of any other Tongue. Now this {hews that we had no ne- Th.e Subfli-
iT: f k' , h r G k T d ' tutIOn of cenlty 0 t.a mg In t ele ree \vor S Into our Langu3ge, to Greek Words 

exprefs the Idea, which \vas as well expre1Ted before but was unnecef-

I f D I, b r h r 'i '[ary, on y out 0 e lcacy, ecaUle t ey leem c to have a bet- . 
ter found. When the Words which flood for Arirhmetick, 
Geometry, Aftronomy, Rhetorick and Grammar, were 
fpoke among the Saxons, everyone underftood them; but 
now, having fubftituted Greek \Vords in their Places, they 
are not underftood by any but the Learned, tho' e\Tery Body 
would underftand them, had they been continued in our 
own Language. So an Aftronomer, Rhetorician and Gram
marian 7 in that Language are expreffed by Tlln601-cpep:l~;' 
TungoZ-crceftig, 8pJla;c-cpEp:16, Sprtec-crteftig, and SLa;F-cJla;fl:l~, 
Stcefcrteftig; TU11301 is a Star, 8pJla;c is a Speech, and 8<:a;~ 
is a Letter. Now thefe expre[s the Ideas lnore fully than 
the Greek; importing one ikilful or frill'd in Stars, in Speech, 
and in Letters. Hence it is that the Learn'd Ifaac Cafaubon 
fays, this Language is a great Imitator of the Greek. 

This Obfervation of the Saxon Compounds, direaly over- A vulgar 

throws that vulgar Error, that the Saxon Language conufts Ehrror
h 

l1soted, 
t att e axon 

1110ftly of Monofyllables. It is true indeed, that moft of confined 

our Englifb Monoiyllables come from the Saxons, but they ~~~~[)olL_ 
have a vaft Variety of Compound \Vords, and [Glne of feven hles. 

or eight Syllables, and often compound into one lingle \Vord 
three or four Words ufed in Latin or 1110dern Englifb to ex-
prefs the fame Thing; as the Diocefe of the Biiliop of Lon· 
don, in Latin, PrtefeElura Epifcopi Londinenfts is expreiTed by 
one \Vord in the Saxon, LOl1bOn-ceap:eJl-blfcOp-re'Lt:le, London
ceafler-bifcop-fettle, the Billiop of London's Seat or See. So 
[antpaJla-bYJ11z-cYJllca, Cantwara·byrig~cyrica, in one \Vord, fig .. 
fies the Church of the City of Canterbury, in Latin, Ecclej£a 
Cantuarienfts. Un-z-;elYFel1bllc, Un-gelifendlic, fignifies not to 
be believed; Un-3epea<:enbhce, Un-getheatendlic, without fore
thought; Un-6eptt013enbhce, Un-ge'J.vitnigendlic, without Pu
nilliment, or Scotfree. So that in Compounds this Language 
is very happy, wherein are exprefs'd the Qlalities, Re-

lations 



·-------.~-.-"-------------------.. 
• 

XVI The Preface . 

lations and AffeB:ions of Things confpicuouily and elegantly.' 
I)eath is expreffed by [fap::-6ebal, Gajl-gedal, which 'Vord for 
Word fignifies the Separation of the Soul from the Body, or Soul. 
feparation; [lart:, Gajl, fignifying Ghofi or Soul, and IJebale, 
Gedale, Separation. \Vhat fad \Vork does a vulgar Capacity 
make of the hard Words Orthodox and H~retick; when, ihould 
YOll have [poke the [arne Things in the Saxon Language, 
wherein Orthodox is exprefs'd by Juht:-6eleaF-Ful1, Right-geleaj
fie I, one who was full of, or had a right Belief; and Here
tick by Dpol-man, Dwol-man, one who dwe11$ in Error; the 
plaineH Saxon Churl would have underfiood you; nor could" 
he here have underftood the Terms without the Thing; nor 
was there need of School-Learning to underi1:and thofe 
Terms. How elegant is the Word Pbarifees exprefs'd among I 

the Saxons, who call'd them runbop-haI6ena, Sun do r-halgena, 
or feparate holy, Men holy apart by themfelves, of a Ho
linefs whereby they were feparated and diHinguifh'd from 
others; run'o0j1, Sundar, fignifying apart, and hal;\ena, halgena, 
holy. This is the Language, in which the earliefl: Royal Pro
genitors of our 11l0fi renown'd and excellent King founded 
the true Religion alTIOng us; in this Language they received 
the ChriHian Religion, and the joyful Tidings of the Saviour 
of the W orId. In this Language the antient Fathers of our 

The Piety of Country, the pious Saxon Kings, laid the happy Foundations 
S{Jxon Kings of Ollr Liberties and our Laws. Here you may fee how 

they guarded their Religion by their Laws. They prohibited 
by an expre[s Law, not only to exercife any Calling, but to 

pa.rticularly do or tranfaB: any \vorldly Bl1iinefs on the Sabbath-day; 
wlth refpeCl: d h' b . I'd k f. 
to the Sab- an t IS Law not emg ever repea ,as we now 0, nor 
bath. (as i3 to be hoped) ever grown into fuch univerfal Difu[e, as 

to induce a Probability of a Repeal, why {bould it not be 
the Comn10n Law of England? So firiB: were Ollr pious An
ceftors in keeping this Day holy, that they ll1ade a Law, 
that if a 'Villain or Sla\[e did work on the Sabbath-day, ~f it 
was by his Mailer's command, he thereby became free, and 
the Lord was to forfeit Thirty Shillings, which was then near 
as much in Q-lantity as Five Pounds now; but if fnch 
\Vork were done of his own Head, \V ithout his Mafier's 
Knowledge, the Villain or Slave wa,s then to be whip'd. And 
if a Servant who was free, broke. the Sabbath w)thout his 

Mafier's 
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Marter's Command, he thereby became a Slave, or elfe waS 
to forfeit fixty Shillings, a vaft Penalty for a Servant in 
thore Days; and in cafe a PrieH: did offend in this Nature, 
be always was by their Law (in this Cafe, as indeed in all 
other) to forfeit double what a Layman was to forfeit: be ... 
caufe they thought he was more inexcufable, as knowing his 
Duty better, and the Example would do double the Mifchief. 
The Ten Comlnandments were made Part of their Law, TLe Ten 

d r Iff Command· an conlequent y were once Part 0 the Law 0 England; ments part 

fo that to break any of the Ten Commandments, was then ef the Saxon 

eHeem'd a Breach of the COlnmon Law of England; and Laws. 

why it is not fo now, perhaps it may be difficult to give 
a good Reafon. 

To a Lawyer, even a Prattifer at the Bar, this Lan- The Saxon f 

f ~ fi Languag~ 0 

guage cannot but be 0 great Ufe, Ince the very Elements great Vie to 

a.nd Foundations of Ollr Laws are laid in this Tongue; and Lawyers. 

for want of it, the very Terms of our Law are fometimes 
luifiaken, and often not throughly underfiood; for we have 
many Law Terms which [eern to be French, yet are only 
difguifed in a Norman Drefs, and really have a Saxon Ori~ 
ginaL As to infiance in one Word in Head of m.:my; we I[Jfbnc'.:, 

read in the Common Law many Things concerning Name, 
Nam, Naam, fometimes Namps and Nams lignifying a Difirefs, 
which in the barbarous Latin is Namium, and from thence 
~omes Namatio, and the Verb namare, to defirain. All which 
are plainly Saxon Words turn'd into French and Latin, and 
come from the Saxon Verb TIlman, niman, capere, to take, 
which when underflood, ferves very much to dear up aJl that 
intricate and abflrufe Learning de Namio, and to put an 
End to the Difputes about the Difference between Vetito 
Namio and Withernam, about which many, as my Lord 
Coke fays, have err'd, thinking they were the fame. Now 
he, to {hew the Difference, appeals to the Etymology of 
the \Vord Jflithernam, and fays it comes from the two Saxon 
\Vords Weder and Naam; Jf'eder~ fays he, which common 
Speech has tllrn'd to Oder or Other~ and Naam which comes 
from the Saxon Nemmem or Nammem, to take hold on or 
difhain. Now they who are acquainted with the Saxon 
Tongue, know that: there are no fuch \Vords as- thefe in 

e . that 
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that Language; yet this is to be reckon'd Vitium Steculi only, 
and not to be imputed to that great Man, but to the Want 
of Books and other Helps to the Underfianding that Tongue: 
However the Meaning of thofe Words which my Lord COk8 
fuppos'd to be true Saxon, being much the fame \vith the 
true Saxon, hiS Argument remains as fhong and forcible, and 
at the [arne time the Error argues a thong NeceHity of Un
derfianding this Language} to clear up fuch Difficulties. 

For the true Derivation of Withernam is from the Saxon' 
Word plpep, wither, which fignifles contra, contrary; and 
nam or nim, captio or taking, that is contra captio, contrary 
taking, or taking by way of Reprifal, which is the true 
l\1eaning of this Word: and to fearch for any other Original 
IS 10 vain. . This clearly explains what is meant by taking 
Goods in Withernam, which is no more than to take other 
Goods of 'John a Stiles, in Lieu of Goods which he took 
under colour of DiHrefs, and win not deliver when required 
by Law. So in the Cafe of the \Vrit called De homnie reple
giando, which ifTues to deliver up the Perron of another 
when he is detain'd againfi Law; if he who had the Cuflo
dy of him, has difpo[ed of him elfewhere, fo as that he is not 
delivered according to the Command of that \Vrit, another 
\Vrit goes out which is called a Capia$ in Withernam, which 
is to take his Body by \Vay of Reprifal. This Word Wither .. 
nam alfo lignifies Reprifals taken at Sea by Letter of Mart .. 
Ships. The Words Naam, Nam and Nim, come frmn the 
Saxon Verb mman, Niman, capere, to take, and llricHy fignify 
Taking, but figur3.tively the Thing taken; and thence it is, 
that Namps and Namium come to fignify a Diflrefs ; as where 
Mention is m3.de of thofe who hold Plea de Vetito Namio, the 
Meaning is, holding Plea of Diftrdfes taken and forbid· to be 
replevied. 

~aw F:ench Th~s Inftance {hews how precarious it is, to borrow Ety
m~uhfficlenst mologles from others, and to trun to Tranflations for the 
Wit out ax- f ' 
an, &c. very Terms 0 our Laws. Tis too cmnmon an Opinion 

among thofe who fiudy the Law, that the Knowledge of 
Law French, as they ~all it, is fufficient for making them
felves MaHersof thelf Profeffion ; whereas 'cis plain, that 

1 having 
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having Recourfe to the Saxon Originals is of great Ufe, not 
to fay NeceHity, to a perfea Knowledge of the true Reafon 
of the Law, which for want thereof is fa ofren and fo groff· 
ly mifiaken. Indeed, without being acquainted with the 
Law French, wherein fo lTIuch of our Law yet in force is 
written, a Man cannot pretend to the N arne of a Lawyer; 
but by adding the Saxon to it, both the French and the Laws 
therein wrote will be much better and more clearly un .. 
der1tood. .. 

. 
XlX 

And here I cannot but obfenre, that while the Saxon is \Vriting Re~ 
II 1 .rr d r I h I h pons in La'll tota y ne~ eLre , lome no: c~)ntent to earn t e .... aw Frenc , French repre-

for what IS already wrote In ] t, feern fond of the U [e of it, hended. 

and of writing new Things in it; but for what Reafon I 
am at a Lofs: and at a grearer yet, why any Lawyer 
fhould write Reports in that Tongue. The beft Law French 
is that which we find in the old Statutes and Year-Books, 
which is fuppos'd to be that Tongue, which the French fpoke 
about the Time of William the Firfl, and fometime after: 
That is to fay, it is the Speech which the French themfelves 
have laid .afide as impure for above Five hundred Years. So 
that the Law French is nothing but the barbarous unpolifh'd 
Beginning or Chaos· of the !vlodern French, and feems in my 
Opinion, to ferve for little eIre but to cramp good Senie, and 
confine the beft Reafoning, within the narrow Limits of a 
Tongue form'd in the Ignorance of Times. And can any 
Englijhman, whore native Tongue far exceeds the French af. 
ter all its Refinement, value hilTIfelf upon writing in rhat 
which is the Refllfe of the French Language? But if we 
confider the prefent State of Law French, as u[ed by 
fome modern Reporters, wherein all the Antiquated true 
French is loft, and infiead thereof EngliJb \Vords fubH:ituted \vich 
French Terminations tack'd to them; this fiiII nlakes it 
worfe, and thereby it is become even the Corruption of an 
irnperfeB: and barbarous Speech, underflood by no Foreigner, 
not e\Ten by the French chemfelves, ferving only as a Mark 
of our SubjeClion to the Normans, and for the U[e of which 
the Frencb defpiie llS~ Nay, can any Engli/hman write in 
this Tongue, and not bring to Mind that flaviih Defign of 
JtViJliam the Firfi, totally to extinguiih and aboliih the 

noble 
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noble Englijb Language; for which Purpo[e he made a Law, 
that all Pleadings in Court, and Arguments at the Bar and 
on the Bench, ihould be in French? But the Defign fail'd, 
for tho' this might flop the Progre[s of our Language, it 
could not extirpate it, altho' that Law continued till 36 E. 3. 
w hen a Law was made by that great King, for the Refiora
tion of the Engli/b Tongue. The true Rea[on of that Sta
tute is given ip the Preamble; that in foreign Countries Ju
fiice was always obferved to be beft done, where their Laws 
were fiudied and praClifed in th.eir own Language. I fhall 
then leave it to be confidere4 by thofe who publifh Reports 
jn Law French, whether it is not a Difhonour to our Nation, 
an Affront to our Language infinitely preferable to that of 
the French, and a Compliment paid even to the Barbarity 
of that People? \Vhether it is not doing injuftice to every 
eloquent and learned Judge upon the Bench, and to every 
good Speaker at the Bar, and Iniferably enenr3ting the Ar
guments of every elegant Reafoner? It is not in the Power 
of that Language, even in its Purity and higheft Improve
ment, to reprefent a good Mafculine Engli/b Speech; and 
were it never fo perfeCl a Language, a Tranflation can never 
come up to the Original; and writing Reports in French, is 
nothing but prefenting the \Vorld with 'franflations infiead 
of Originals. 

Study of the But to return to the Ufe of the Saxon Tongue; a Lawyer 
;::~: ~fl~- has this farther Advantage from the Knowledge thereof, for 
cau~e an Ac- it will bring him acquainted with a Body of Laws made 
!~;~n:~~~e under OUf Saxon Kings for the Space of about Fi ve hun
Laws. dred Years, as yet extant in this Language, and moft of 

them printed and tranflated by Mr. Lambal'd. And now 
there are added King Ethelbert's Laws, the Erfi Chrifiian King 
of the Saxons, by Mr. Wilkins, intitled Leges Anglo Saxonic~, 
which \Vork is an Improvement of Lambard's Tranilation. 'Tis 
endle[~ to recount the Miftakes of great Lawyers, Hifiorians, 
Geographers, Lexicographers and Antiquaries, for want of 
fOlne Knowledge in this Tongue. The Mention of a few 
of thenl may be of Ufe, to incite young Gentlemen to 
iludy a Language, the want whereof has betray'd fome 
great Men into MiHakes; and for that End only, and not 

I oue 
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out of any 'Vanity of {hewing their Failings, but wi~h all 
due Regard to their Charaaers, I Gl1ll produce fome In-
fiances. This Language ,vas very little known in my Lord I.?ftances of 

, • . ' Errors occa-
Coke s TIme, who had fmall Al1iHance therem, and few Op- iioned for 

Portunities of bein a
b acquainted therewith, without fpending wkant .of h 

' lloWlflg t e 
more Time than it was poflible for him to [pare from his Saxon Lall-

more necdfary Studies; eire his Etymologies w-ould have been guage. 

Inl1~h more exaa. He fays in his fid} In8:itutes, that the 
\Vord Heriot comes from the Saxon Heregeat, that is, from 
Here, Lord, and geat befi, as much as to fay, the Lord's beft; 
but this is very wide of the true Derivation, for Heregeat~ 
by the Saxons wrote thus Hepe3eat, among them fignified 
Bellicus apP4ratus, Annour, \Veapons or Provifion for \Var, 
from the Saxon \Vord Hepe or Here, which lignifies an Army, 
and 3eat or 3eot, fufus, effufus, quaji fuerit quid in Exercitum 
erogatum, and was a Tribute of old given to the Lord of a 
Manor, for his better Preparation towards \Var; and there-
fore at their £rfi Infiitution, they were paid in Arms and 
Habiliments of \Var, as you will fee among the Laws of 
King Canutus. One of the King's Thanes was to pay for his 
Heriot, four Horfes, two of them equjpp'd, two Swords, 
four Spears, and as tnany Shields, a HeItner, and a Coat 
of Mail. 

So that it feems this Heriot was fa far from being the beft 
Beaft, that it was rather the ben Anns. And indeed, this 
was an Invention of King Canutus, to fupply the Want of 
his Dani/b Army, which he had difbanded at the Importuni
ty of his Subjects, by procuring great Part of the Anns of 
his Kingdom to be given to him, and to Lords of Manors 
under him, as a Tribute. This thews likev:ife how this 
Service of Heriot differs from that ofl a Relief, which is 
confounded by many \V riters with the Heriot, as tho' they 
were the fanle; but we never read of any fuch Thing 3.5 

a Relief among the Saxons. In Procers of Time, this He
riot came to be paid in Goods, BeaUs, and now very often 
in Money. 

So Iny Lord Coke brings the \Vord Hufling from two Saxon 
\Vords HUf, hus, a Haufe, and -Dm3, Thing, whereas the 

f Word 
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\Vord is a pure Saxon \Vord, wrote thus, Hup:w3e, Huflinge, 
and in that Language figniEes Conci/ium, any Council in ge
neral, or a Court. And therefore it was applied to the Su
preme Court of the City of London, called the COllrt of 
Huftings; ,which is of Saxon Extrad:, and heretofore was 
held eFery Monday. In thi3 Senfe you nnd the \Vord u[ed 
in Cron. Sax. An.l 0 I 2. They took the Bithop, that is, EI· 
phegus, and led him to their Hufling, i. c. COllnci1. 

It is [aid by my Lord Chief J uftice Holt, in Keyling's 
Reports, in the Cafe of The §Jg,een and Mawgridge, that 
Murder was a Tenn, no where ufed but in this Iiland, 
and was a \Vord framed in the Reign of King Canutus, 
upon a particular Occafion; and for that he quotes a 
Law of Edward the Confeffor in the following \\r ords, Mur. 
dra quidem inventa fuerunt in diebus Canuti Regis. But this 
Word Ml,f,rder, is a Saxon Word, and to be found in feveral 
Places in the antient Saxon Laws, and is of a very antient 
Date, probably as old as the Saxon Tongue it felf, which is 
about Five hundred years older than Canutus's Tilne. 

\Ve frequently in Saxon Authors find the Words COoJlbup, 
lrlorthur, CDoi<Sep, Morther, and CDop.boJl, Mordor, Murther, 
or JJ;lurder, and thefe corne fronl the antient Saxon Word 
CDop~, Morth, which fignifies a violent Death, or fudden 
IJe£lruClion, and fOlnetimes lignifies A1urder in the prefent 
Senfe of our Common Lawyers. FrOlll hence comes the bar
barous Latin Term Mordrztm and JJ;lu,rdrum, arid the ,r erbs 
Mordrare, Murdrare, Mordridare, which are of much greater 
Antiquity than King Canutus, who began his Reign but in 
10 I 6. Now give me Leave to lnention the true Derivation 
of our \Vord Murdrare, which I think manifdH y come$ 
froIn the Latin· Morti dare, which I hope w ill be allowed to 
be true Latin, and not barbarous. 

. From hence it feems pretty plain, that this Term was 
not only ufed in foreign Countries, but is of very great An
tiquity among thein, and common to ~lmon all the Northern 
Nations .. 

And 
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And as the Term Murder Was frequent 31TIOng the Saxons, 
fo from them we had our Law \Vord Manflau,ghter, which 
manifeflly comes from the Saxon \Vord CDanr1yhce, A1anJlyte, 
and among King Ina's Laws, there is a Title of Laws call'd 
Be COanr1yte, ManJlyte, de Homicidio; and the Crime there 
mention'd is NlanHaughter only in the Senfe of OUr Laws. 

The Lawyer will find a farther Ufe of the Saxon Tongue, 
in reading antient Grants and Charters of Princes;, Founda~ 
tions of Churches, and Bifhops Sees, the Bounds and Limits 
of Counties, Towns and other PrecinCts., which are not 
well to be underfl:ood without the AHifiance of this 
Language. The brn Charter of the City of London which 
is extant is wrote in the Saxon Tongue, procured by the 
then Bifhop of London from vVilliam the FirH, but is no where, 
that I know of, well tranflated. 

How lame are all our Law Di[tionaries in refpeCl of the 
Saxon EtYlnologies? It is frequent to find, not only one 
Letter for another, but fometimes one \Vord for another, 
and oftentimes \Vords fet down for Saxon, never heard 
of before; and not underllanding this Language they traG'" 
fcribe one from another, fo that the Editions, inHead of be .. 
ing better, are worfe and worfe, and the 1aft Edition becomes 
more corrupt than the hrll. 

There was once a Difpute in a Court of J ufiice in which 
1 was Counfel, and it was upon Leafe, wherein there was 
a Refervation of Rent, half.yearly at Rudmafs-day: This 
Rudmafs·day puzzled the Counfe! grievouf1y, and they knew 
not what to tnake of it; they had never heard of St. Rud .. 
mas, nor could hnd any fnch Saint in all the Calendar; at 
laft when it was unfolded by me that Rone, Rode, fignihed a 
Crofs, and AlajJeday or fr1eJJeday, fignified a Feaft-Day; 
then the l\1atter was plain, the Expreflion fignifying HolY
Crofs·Day, or the Feaft of the Holy Crofs, and the half 
yearly Refervation at Rt~dmafs.day referred to the two 
Feafis of the Holy Crois; the one whereof is the third 
of lrftty, \'.' bieh j-;-; called the Invention of the Crofs, and 

the 
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the other is the Exaltation of the Cro[s, which is the four
teenth Day of September, and known to this Day to all con
cerned about ,T enifon, by the N arne of Holy-rood-day. 

In the Cafe of The §Lueen and Serjeant Whitaker, which 
\Vas in the Q.leen's Bench, Trin. Term in the fourth Year 
of Queen Anne, on a Mandamus to reflore the Defendant 
to the place of Recorder of lpfwich; if the Force of the 
Saxon \Vord jnc, 'fVic, and the Manner of fpeaking familiar 
amongfl: our Ancefiors, had been thoroughly confider'd, there 
would not have been fuch a long Difpute, \V hether there 
was a Variance between Villa' de Gippo and Villa de Gippo
Pica. For in Saxon the ~T ord jnc, in Englifh rVich, fignifies a 
Town, but is oftentinles in that Language nJade alfo a Ter
mination to the N anle of a Town, which yet is a compleat 
N alne without it ; and fo fignifies only emphatically, and 
not any thing different from the Name of the Town, as 
Lonbon-plC, London Wic, th~t is, London Town, is the 
falne as London, and fignines no more, tho' London be the 
conlpleat N arne, and without the \Vord Inc, ;Vic, would frill 
have been the falne. So the Shire or County of DC'L'on, in the 
old .way of fpeaking would, or Inight at leaH, be called the 
County of Devon/hire, which is the confl:ant Expre1lion in 
old Deeds, and 1igni£es the faine Thing, tho' it be tauto
logous; nor did anyone ever inlagine that the County of 
Devon, and the County of Devonjbire, were two diflerent 
Counties, altho' Shire here has juH the [arne Relation as J)lC, 
fVic, in the other Cafe: So that the moil: that can be lllude 
of it is, that it amounts to a Tautology, antientl y very 
familiar, but can't be a Variance, or fignify a diflerent 
Thing. 

TheAuthor's I did not think of being fo particular in this I\1atter, but 
Reafon for I take Satisfaction in doing it, for the Sake of the younO" 
being fo co- b 
pIOUS upon Students and Barrifiers at Law, Inany of which I have the 
this Head. Honour to know, and from whofe early Genius, good Learn-

ing, and great Indufiry, the \Vorld may be in hopes of fee
ing as good a SyHetTI of Laws, as any what[oever. I alU 
perfuaded the Law of England is capable of fuch an Improve
Inenr, was there the [aIDe Encouragenlent as in other COUD-..... 

I trIes 



The. Preface. 
.' 

tries to, do it: And were fnch a \Vork encouraged by the 
Publick, which would be to the Honour of the Nation, I 
doubt not. but there would be found among our Lawyers, 
Men of Learning and Abilities equal to fncb 3n ufeful Under
taking. Sir Matthew Hale's Analyjis bas fhewn what of this Na
ture may be done, if fu~h a Thing Were thoroughly en
couraged, tho' perhaps the Foundation ihould be laid a little 
deeper than his has been. 

..... . . 

xxv 

Nor is the Knowledge of this Language ufelefs This. Know-" 

even .to the pivine, or indeed to any fuch as have a !~~~eug~~l 
Inind to fiudy ..:the, Antiquities of the beft confiituted vine. 

Cl1urch in the World, the' 9hurch of England. By the 
antientSaxon Monunlents we are able to demonfirate, that 
the Faith, \Vodhip and Difcipline of our Holy Church, is 
~n great Mea[ure the fatne with that of the primitive Saxons, 
and that {he is -reform'd only from the Corruptions of the 
Church Qf. Rome; th€ Novelty of many 'whereof thefe 
will enable us to di[cover. Here we find the Government 
(?f the Church, conil:antly under Bifhops, to be as antient 
as the Chriil:ian Religion with us, and that in the earlieR 
Times their Power and Authority exceeded even that of the 
1'emporal Lords. 

, Here you'll find no Supremacy claimed by Rome, . and 
St. Paul oftentimes declared equal, and fometimes Superiour 
to St. Peter; for he has fometirrles the Name of fupreme 
Teacher in Holy Church given to him, in thefe \Vords, which 
a.re in Saxon, but the Engli/h is thus exprdfed : St. Paul, who 
is the higheft Teacher which we have in HolY Church: PoiTibl y 
Rome had not then refolved to derive her SUprelTIJcy from 
St. Peter, nor did our Anceflors it feems allow that Title,. 
iince St. Peter was not efieem'd fo high as his Brother Apo. 
ftle St. Paul. 

The Popifh Priefh could not, with fo luuch Confidence, Th hdehSaSxons 
11. • I· ate cnp~ 

charge us with a Crime, at lean not wIth Nove ty In ha- tures in the 

Ving the Scripture in our Mother Tonubue ; did they know ~lgar " . .. ongu'-1 

that the whole Bible was tranDated into Saxon, our IVlother 
Tongue, above Eight hl~ndred Years, ago, _ by great ,Prelates, 

g and 
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and celebrated Kings of England, to be feen great Part there
of to this very Day. King Alfred with his own Hand 
tranflated great Part of the Bible into Saxon, which was then 
the vulgar Language, and firfl divided the Scripture into Por
tions to be read on Fefli \Tals. Nay the Saxon Kings not 
only pernlitted fnch Tranilations, and encouraged them by 
their own pious and great Example, but made Laws for efta
blilliing thereof, and for teaching the Scriptures in their own 
Language. The People were fo far frool being injoined to 

and prayed pray in an unknown Tongue, that fevere Laws \vere laid on 
therein, thetn, enaCling, That every Man fuould learn the Loris 

Prayer and the Apoftles Creed in their Mother Tongue, that 
he might attain to the true Faith, and that thereby he might 
be enabled to pray according to that Faith; and fuch as 
refufed to learn them were not to be admitted to the Sa
crament while living, nor to Chrifiian Burial when de~d. 

~n.d. were fo And to that purpofe Canons were alfo made; as in lElfrick 
lcn]omed by the Archbifuop's Tilne, which was above Seven hundred 

anons. 
Years ago, a Canon was made which injoins the Prieft on 
Sundays and Holy Days to teach the true Senfe of the Gafpe! to 
the People in Englijh, and alfo to teach them their Pater Nofler 
and Creed. The Saxon Homilies, and other Saxon Writings, 
will farther acquaint you, that the monfirous D08:rine of 

TJley knew Tranfubftantiation, deflrllB:ive of all Science, and againft all 
net Tranfub- • 
Hantiation. common Senfe, was not thought of 10 the Days of our Saxon 

Anceftors. 

S~xo'h Coun. This Language will help the Divine to Councils, Canons 
~~lt~ ~:de;~- and Decrees of our Englifb Church, whereby he may the 
Popery, more eafily refute the Calumny of the Papifls, that we have 

departed from the Faith of our Anceflors; where he may 
find that the DoB:rine of the Church concerning our Faith 
and the Holy Eucharift was the fame antiently as it is now, 

by {hewing and that Popery was then but in its Infancy, a new invented 
its Infancy. Thing, which about the Conquefl: ro[e to its Height. 

FrOln the Ignorance of this Tongue, Men have unawares 
been led into Prophanene[s, and have been tempted to ridi .. 
cule a Tranflation of the {acred Scriptures, which tho' mif1:a
ken, ought, in regard. to the Dignity of the Original, to be 

pre-
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Pre[erved from being made the ObJ· ed: of Jeft. I myfelf TLhe Saxon 
• • anguagc 

have heard the fecond Verfe of the Smgmg Pfalms treated expl~ins"f~ol~. 
by fome with great Contempt, caning it Nonfenfe and unin .. ~ngl~./In-mgs, <:;IC. 

telligible: but the Nonfenfe proceeded only from their Ignoio 
ranee. The Verfe objeB:ed to, and that before it run thus: 
The Man is blefl that hath not bent, to wicked Read his Ear; now 
in the \Vord Read was the Jeft, which for their Lives they 
could not undedhmd; but had they confulted the Original 
of their own Language, they would foon have found, that 
Read, otherwife Rede, as it is to be found in old Bibles, in 
Saxon Rre'oe, or R~de, fignified Counfe! or Advice; in which 
meaning, I hope, it win be aI10wed to be very good Senfe: 
So R::e'oer-men, or Redes-men, lignifies Counfellors. As to our 
Hifiorians and Antiquaries, it feerns to be abfolutely neceffaty 
for them to have fome Knowledge of this Tongue, if they 
would give us a compleat Account of Things before, and 
forne Time after TYilliam the Firfi; for it iliould feem diffi
cult to write accurately of thofe Times without it. Hifiory 
and Antiquity are the Glafs of Time; to know Nothing before 
\ve were born, is to live like Children; and to underftand 
Nothing but what direClly tends to the getting a Penny, is 
to live the Life of a fordid Mechanick. And here give me 
Leave to take Notice of one Error, aluong many, commit
ted by the Author of the Hereditary Right oj the Crown of 
England; which, if he had compar'd with fOlne Saxon Re
cords, he could not have fallen into. Speaking of Maud the 
EmpreJs, he fays, That when foe was in PofJeffion, foe never took 
upon her the Title of §lueen, but either retained that of Emprefs, 
or eife called her/elf Domina Anglorum, the Lady of the Eng ... 
liili; and therefore he concludes Dr. Higden to be mifiaken in 
his Affertions about that Matter. But that Author is hitn .. 
{elf mifiaken, for Lady oj the Englifh, was the Tide of 
§2..ueen. 

The Saxons ufed two \Vords to fignify the §J...ueen, and 
thofe were Lven, Cwen, and plreFbla, Lpen, Gwen and Hltefdia, 
Cpen, Cwen, originally figni6ed the 'Vife of anyone, but af
terwards propter Excellentiam it canle to be applied to the 
Wife of the King only, and therefore the §Lueen was called 
~r Cynm;zer Lpen, the Wife of the King; when [pen, Gwen, 

had 
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had' obtained this Signification, it was yet exprefTed very often 
':., . by pl<EF'cna, HI~fdia, fometimes plaFtn3, plaFt)1, plau'cn, from 

whence comes our EngJifh \Vord Lady. In feveral Saxon Char
ters you'll find it fo exprdfed; as in two of Quee~ Edith, 
which are in the Church of Tf'eIIJ; r::pen, Cwen, fignIfied a-
1110ng the Saxons ndt only a §2ueen Confort and /?2....ueen Dowa
ger, but an abfolute §2.ueen upon the Throne; fo ]JI::eFbla, or 
plaFtna, fignified the fame. In the Will of Brithric the Thane 
you will find a Legacy given the Q-leen, and it is be
queath'd to her by the Name of ~reJle ph~Fbl~n, DominIC, the 
Lady. 

For as plaFoJlb, Hlaford, from whence our Engli/b \Vord 
Lord comes, enlphatically figni6ed King; fo ]JlaFb13 fignified 
§Lueen. And from thence it was tbat Maud the Emprefs, to 
WhOlTI all the Nobility in the Kingdom had fworn Allegiance, 
was received by the Englijh a3 their' §Lueen, according to the 
then Idiom of the Englifb Tongue, by the Name of P1aFbl~, 
Hlajdig, Lady; who rightly difiinguifh'd her, by that Appel
lation from Maud the \Vife of King Stepben, who is called 
Lmz;er [pen, Cinges r?2...uen, the King's f?2.!teen. Many more 
Authorities to this Purpo[e may be found, but thefe are 
enough to' {hew how Lady came to lignify Plueen. And this 
i~ the concurrent Opinion of all learned Men, that have con-
1idered this Matter. Further, Dr. Brady in his Compleat Hi-· 
flory of England makes Domina, in all the Paifages out of 
Malmsbury, in relation to Z.laud the Emprefs, to fignify !?2..ueen~ 
My Lord Coke is of the fame Opinion, he calls her Q.leen by. 
the Name of DomiNa Anglorum; and on this Occafion he 
iliews that fome of our Kings chofe to call thelnfelves 
Domini Hibernite, Lords of Ireland, when they were as much 
Kings of Ireland,as of Engl~nd or Fr~ce. And it is pretty 
remarkable, that from the TIme of Kmg John to the T\Ven~ 
ty-third Year of Henry ·VIII. none of our Kings, in all 
that Interval, thought fit to alter this antient Stile of Domi
pus, but were called Domini Hibernite, Lords of Ireland; tho" 
I fuppo[e, no Body doubts but they had the Regal Power, 
and were Kings of Ireland in the fame Senfe as of England. 'j 

1\lr" Sel-
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Mr. Selden alfo acknowledges Maud the Emprefs to be 
§2.ueen; he fays, in his Titles of Honour, That as Kings with 
their SubjeCls of the greater Name, have been ever fiiled by 
Dominus; fo ~ueens have had, and ufed the Name of Domi
na, as Lady Maud called herfelf Imperatrix Hen. Regis Filia, 
& Anglorum Domina. Dr. Hickes is alfo of the fame Opini
on, and in his DifJertation on the Antiquities of the Laws of 
England, fays, That no Hiftorian that ever he faw, but 
one, ever doubted that the Englijh Nation receiv'd Maud the 
Emprefs for their §2...ueen, under the Appellation of Domina 
or Lady. 

As to the antient Names of Cities, Towns and Churches, 
Billiops Sees, and great Seats in England, it is difficult, if not 
impoffible, to give a good Account of their Original with
out this Language, becaufe they are alnloil all Saxon, and 
but few French or Danijh; and therefore Camden has truly 
fetched moil of his from the Saxon Originals; tho' he fails 
in many Places for want of a more compleat Knowledge of 
that Tongue. 

• 
XXIX 

Now the Saxons did not, as the Ages fince, Name the How the 

PI f 1 . C 11 L'. h . N b . f Saxons form .. aces 0 t leIr onquel1S, alter t elr own ames, emg 0 ed the Names 

{hort Continuance, but named them according to their Na- of Towns, 

ture, or with Relation to things natural, as Adam gave Nalnes 
in Paradife: For infiance, the Church of St. Mary's, fituate 
upon the Banks of the River Thames in Southwark, common-
ly called St. Mary Overs, in Latin, Sanaa Maria Ripenfis, they 
named from the Saxon Word Ore]l or 0Fpe, Ofer or Ofre, 
which fignifies a Bank, which in the Genitive Cafe is 0reper 
or 0rper, O/eres or O/res ; fo oy turning the / into v the 
Englifb Word is formed. So the Church of All Saints, fituate 
on Tower Hill, London, commonly called All-hallows Barkin, 
comes from the Saxon \Vord Be]l~en) Bergen, fo named from 
the Word Be]lt;) Berg, which figni6es a Hill, that is, All-hal-
lows upon the Hill: 89 Harrow on the Hill takes it Name from 
the Saxon Word pea P6e or prep~e, Hearge or Hterge, which 
fignities a Temple or Church. 

h III 
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'. . In this La~gu'age YOli may find many antient Hifiories; 
Epifl:~es, Law~, Glo{faries, Deeds, ~ViI~s and Charters of aU 
Sorts; Qopat.ons of Land, EnlanClpatIOn of Slaves, Oaths 
of Princes and C9ron~tion Oaths: In tbis you may read the 
Coronationf:COath of 'King .lEthe/red, given by Archbiih?p 

"Dunjian, wqich is.very remarkable; and by the way fhews 
how ant.ient~Cor6riation Oaths are. And what is y~t more 
Valuable, . with the Help: of this Language, the antient Ori
ginal of Parliaments is more thoroughly to be underflood; for 
whoever carefully and ikilfully reads the Saxon Lsws, and 
the Prefaces or Preambles to them, will find that the CommonJ 
of England, always in the Saxon Times, made Part of that 
~uguft AjJemb{y. 

The World 
obliged to 
the Clergy 
for reaoring 
the Saxon 
Language. 

By this Time I hope, it does fufficiently appear, from 
what I have faid, that this Language deferves a greater Re
gard and Efieem, than generally it has (from the Ignorance 
of it) met withal. And for the Honour of the Clergy, I 
can't help taking Notice, that the World is obliged to thofe 
of that Order, for the reviving of this antient Language, 
and the Northern Literature; and that they at prefent are 
chiefly poffe[s'd of this Knowledge, and that it is owing alfo 
to them, under the kind and generous Influence, and En
couragement of that noble Seat of Learning, the Univerfit, 
of Oxford, that the way to the Attaining of this Language 
is now made eafy. The Learned Dr. Hickes has wrote a 
Grammar of the Saxon and other Northern Tongues, and has 
reduced the Saxon to the proper Form of a Grammar, where 
you will find it (as other Languages) to have its Cafes, 
Moods, Tenfes and Declenfions. This is defigned for young 
Beginners; but the Doaor has wrote a large Voitune, which 
he calls Thefaurus Linguarum Veterum Septentrionalium, which 
contains not only cOIn pleat Grammars, but a Treatifealfo 
of the Northern Languages; and that which more particular .. 
Iy recommends this Book to the Perufal of all Lawyers, as 
well as Antiquaries and HiHorians, is, that there is therein to 
be foflO·d.a !arge' and very Learned Treatife on the Antiqui~ 
ties of the Laws of England, wrote on Pllrpofe for the Honour 
of our Laws, and for the Ufe of the Profe[ors thereof. 

I The 
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The famous- Antiquary, Mr. Bowmer or~ttnterbmy, has pu~. 
lilli'd a very good Saxon Diaionary; and- a Saxotl., Vocabulary ..... ·· 
was publifh'd not many Years ago, by the ingenious Mr. Be",.. 
Jon of ~ueen's College, which furnifhes the Wor1d with 'a 
great Number of'Vords, which were wanting in Somner. 

Mr. Mare/hall long ago publiJhed the Saxon GdJpels. The; 
Learned Dr. Gibfon, now Bifhop of London, has publifbed'the 
Saxon Chronicle, a fine Peice; and Mr. Thwaiu his Saxon 
Heptateuch. ,Vith thefe Helps, added to a few other Saxon 
Authors, as Sir John Spelman's Saxon Pfalms, &c. now extant, 
the Difficulty of attaining this Language is nothing. It is 
in PraB:ice fo ufeful, and in Theory fo delightfl.ll, that I am 
perfuaded no young Gentlelnan, who has Time and Leifure, 
will ever repent the Labour in attaining to fame Degree of 
Know ledge in it. 

Thefe Things, I thought proper to take Notice of, which 
may ferve at leaft as Hints to fuch young Gentlemen, as 
ha ve more Time and Leifure to carry thefe Thoughts far
ther, for the Improvement of that Noble Body of Laws, 
the Laws of Bngland. 

If this be of Ufe to rny Country, I have rny End and 
Defire, 

J. F. A. 

DIPLOMA. 
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I P L 0 211 A. 

C Ancellariu.r MagiJIri et Scholarc.r 

, Univcrfttati.r Oxon. Omnibus ad 

quos prrefentes Literre pervenerint 'Salu

tern in Dno Sempiternam. Cum eum in 

finem Gradus Academici a Majoribus 

nofiris prudenrer infiituti [uerint, ut 

·V iri· de Academia, de Ecclefia, de Prin

cipe, de Republica optime meriti, feu in 

gremio Nofirre Matris educati, feu ali

unde bonarum Artium Difciplinis eru .. 

diti, ifiis Infignibus a Literatorum vulgo 

Secernerentur; Sciatis quod Nos, ea fola 

qua po{fumus via, Gradu DoCl:oris in Jure 

Civili libenter 11udiofcq; conceffo, Te .. 

fiamur Quanti facimus JOHANNEM FOR

TESCUE Militem e Curia Communium 

Placitorum J ufiiciarium J uris-peritiffi-
• 
1 mum, 
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mum, mira femper in has Mu[arum Sede~ 

benevolentia propendentem, nee lIlino· 

rem inde reportantem ; Virum peranti· 

qua Illius JOHANNIS FORTESCUE Militis, 

qui, regnante Henrico Sex to, Summi 

Jufiiciarij Officium, tanta cum Dignitate 

per V iginti Annos implevit, Stirpe or· 

tum; et, quod pluris refiinlamus, ad 

Maglli fui AnteceiToris exemplum fe feli· 

citer ubiq; componentem, five cum eo 

in Scriptis Leges Anglire elegancer col

laudet, five Monarchiam jufiis limitibus 

conclufam Abfolutre prreponat, five ijs 
Artibus qure optimum quemq; ornant 

Judicem, audiendi lenitate, explicandi 

Scientia, requalitate decernendi mirifice 

excellat ; Virum quem, pari cum fit in

dufiria, pari exercitatione, pari Ingenio 

uberiori fortalfe Doctrina locupletato, 

pari erga Patriam Amore, erga Princi~ 

pem Fide, parem etiam Honoris Gra·, 
\ I dum 



Diploma. 
" 

-du'm 'confecuturum 110n dubitamus; Vi-
rum deniq; 'cui non fatis eife videtur, 

'reliCtam a ~fajoribus Gloriam, et Do .. 

. mefiicam Laudem tueri, l1ifi. 'et hoc pro ... 

prium [ure Familire Decus afiruat, ut, 

dum' Amplitudini, et Privilegiorum In .. 

columitati Sure eutire prudenter confulit, 

idem, pro fingulari {ua moderatione, et 

Abfiinentia, Jura conceifa Nofirre Nobis 

nOll Invideat. Idcirco in Solenni Con

vocatione DoClorum Magifirorum Regen ... 

tium, et nOll Regentium quarto die 

Menfis Maij Anno Dni Millefimo 'Septin

gentefimo tricefimo tertia l1abira, Con

fpirantibus omnium Suffragijs, Eundem 

Honorabilem et Egregium Virum J 0-

HANNEM FORTESCUE Militem Doao

rem in Jure Civili creavimus et confii-
\ ' 

tuimus; Eumq; Virtute prrefentis Diplo .. 

maris Singulis J uri bus, Pri vilegi js, et 

Hoporibus Gradui ifii qua qua pertinen-

tibus 
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tibus Honoris caufa, frui et gaudere ju£. 

timus. In cujus Rei Tellimonium Sigil .. 

lum Univerfitatis Oxon' commune, quo 
hac in parte utimur, prrefentibus apponi 

fecimus. Dar' in Domo 110firre COllvoca .. 
tio nis Anno Dni die et Men[e prredict'. 

DE 



.. 

THE 

T A B L E , 

OFT H E 

NAMES of the CASES, 
Alphabetically difpofed in fuch a double Or .. 

der, as that the Cafes may be found under the 
Nanles either of the Plaintiff or Defendant. 

N. B. Where verfus follows the fitjl Name, £t is that oj the Plaintiff; where and, it 
is the Name of the Defendant. 

A. 

A
CHERLY verfus Bowater 

Vernon, & al'. Page 188 
AlmonIbury, The Inhabi

tants of, verJus Hodsfield. 
301 

Anonymus. 127, 230, :234, 235, 23 6, 
240 , 242, ibid. 243, 244, 268, 273, 

32 9 
Anthony ver(us Williams. 336 
Anthony, The Inhabitants of, verJus 

Cardenham. 309 
Archer's Cafe. 196 
Archer verJus Sweetnam. 346 
Armagh, Archbiiliop of, and Whaley 

ver/us The King. 213 
Arnold and Horton. 361 
Ailimead vet:/us Ranger. 152 

Alhton and The Inhabitants of Silvefter. 

308 

Afton verJus Blagrave. Page 206 

Atkins verfus Berwick. 353 
Atkinfon and Whelpdale. 337 
Atkins's Cafe. 3 18 
Attorney General verfos Eaft India Com-

pany. I 

Audley, The Inhabitants of, and The 
King. 215 

Auftin and The King. 32 5 
Aylesbury, The Inhabitants of, and The 

King. 309 
Aylesbury and The Inhabitants of Rif-

borough. 279 
A ynel and Sloman.. 320 

l3. 

BAckhoufe verfus Wells. 133 
Bakwell, The Pariih of, and The 

King. 307 
k Bagoe 
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Bagot verfus Oughton. Page 332 . Cambridge, The Chancellor of, and The 
Ballantine verjits Irwin 368 King. Page 202 

Ball verJits Squarry. 354 C~pd) The Inhabitants of, verjits Weft- ' 
Banks and The King. 374 Peckham. 327:~ 
Bareton rverfos Stephenfon, 343 Capon and Kemp. 340 . 

Barwell and The Inhabitants of Boding~ Cardenham and The Inhabitants ~f An-, 
ton. 302 thollY· 30 <) 

Baxter ver:lus Douglas. 334 Carlifle, Mayor of, and The King. 200 

Bayley and Gery. ibid. CarmarthenJ Marquis of, and The King. 
Bernard, Lord, verfits - 336 3S9 
Bevan and Crofs. ibzd. Carter verfus Whi ttle. 3 16 
Beaumont and Darbifon, on the Demife Carvil 'Ver(its Manly. 379 

of Long. 18 Chace verJits Chace... 359 
Belgardine verfus Prefion. 36 S Chambers and Read. 342 
Bentley's Cafe. 202 Chander and Newman. 336 
Bentley ver/us EpiC Elien'. 298 Cheefman verjits R_amby. 297 
Berwick and Atkins. 353 Chefierfidd and The Inhabitants ofWal-
Berry and Faulk. 343 ton. 2I4 

Bigg and }L1yn. 331 Chrifimas and peedIt'. 365 
Hi!bam, The Inhabitant~ of, ver. Cook- Clancey's Cafe. 208 

ham. 304 Clark and Reynolds. 212 

Blackmore and Serle. 2 S6 Clever and White. 333 
Blacl~well mzd Daw[on. 238 Cockernutt and Screen. J47 
Blackwater and St. Giles and The Inha- Cockup and Hicks. 278 

bitants of Everfley. 320 Collington and Haggard. . 339 
Blagrave and Ail:on. 206 Cook tmd Biihop of Winchefter. 337 
Blyth and Reeves. 343 Cook verjus Wingfield. 347 
Blyth and Everett. 344 Cook verJits Brockhurfr. 369 
Bodington, The Inhabitants of, ~verJits Cook and Ibbotiliam. 372 

Barwell. 302 Cookham and The Inhabitants of Biiham. 
Bolton verfus Jeffs. 349 30 4 
Bolton 'lJerjits King. ibid. Cooper verJus Young. 360 
Bond and Mills. 363 Idem verJus Eundem. -ibid. 
Boot and Thickbroom. 343 Cooper and May. 376 
Borough-Fenn, The Inhabitants of. 326 Cornwallis, Lord, '".:erfils Hoyle. 373 
Boil:onandThe Inhabitants ofHorncaftle. Co rlham, The Inhabitants of, and The 

301 
Brandling and The ~een. 254 
Bretford and The Inhabitants of Willi-

ford. 3 11 
Brockhuril: and Cook. 369 
Bromwich and Kendall. 37 1 
Brown 'verfits Sir William Morgan. 341 
Browning and Hyde. 27 I 
Bua: and Harrington. 25 S 

c. 

King. 3 15 
Courtney "Jerjus Satchwell. 3 SQ 
Coxwell, The Inhabitants Qfl 'Z.,t!Jjits 

Shillingford. 3 13 
Creed "Jerjits Mallet. 2 3 ! 
Creed ("velizts Lappan. 3 S9 
Crosby and Smith. 23 0 

Cro[s 'VerJits Bevan. 334 
CU{llner, The Inhabitants of, and Th~, 

King. 32Z 

D. 

C Alcraft and R ycraft. 344 DArbi[on) on the: Demife of Long, 
. 'l)er Jus Beaumont and others. 18 

I Darby 
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Darby "Jer/us Hamond. Page 37I 
Dafhwood 'Verjits Fowkes. 342 
Davenport 'Verjus Parker. 368 

Fowler and The King. Page 243 
Fox and Verney. 337 
France and others and Duke of Somerfet •. 

Davis and Mannington. 224 
Da wfon 'Verjits Blackwell. 23 8 
Dean and Chapter of Weftminfter and 

IIerbert. 345 

41 
Francis and Williams. 3 S4 
Franklin and Edmonton. 23 r 
Freeport, The Inhabitants of. 303 

Derby 'Verjus Rofe. 370 
Derby and The Q£een. 140 
Dillon and Makepiece. 363 
Douglas and Baxter. 334 
Doulting, The Inhabitants of, verjus 

Stoke-Lane. 2 19 

Frencham and Inhabitants of Pepper ... 
Harrow. 322 

Fromanteel verJus Williams. 367 

G. 

GATON, The Inhabitants of, verJus 
Milwich. 239 

Downci 'Verfits Keach. 245 
Dublin, Dean of, verfus Archbi!hop of 

Dublin. 329 
George 'Verjits Powell. 22 I 
Gery 'Verfus Bayley. 334-
Gibbs and Rogers. 376 

Duberry and Waring. 360 
Du Caftro's Cafe. 195 

E. 
Gibfon and The King. 272 
Gibfon and Horfeman. 32 
Gilmore and Plunkett. 211 

EALES and Wefilen. 333 Glover 'VerJits Heathcot. 337 
Earberry and The King. 37 . Goodwyn and Turner. 115 

Eaft Clendon and The Inhabitants of Gooftrey and Jenyngs. 366 
Weft-Hertley. 216 Goilin 'Ver/its Williams. 378 

Eafr India Company and The Attorney Grandborough and The Inhabitants of 
General. I Merefiey. 302 

Ede verjits Jackfon. 345 Green and The ~en. 274-
Edmonton verfus Franklyn. 23 I Gregfon'Verjus Heather. 366 
Elien. Epif. and Bentley... 298 Grimes 'Ver/us Hornblower. 362 

Everett 'Ver:liLS Blyth. 344 Gun and Williams. 177 
Evedley, Inhabitants of, 'Verfus Black-

water and St. Giles's. 320 

Exon, Bi!hop of, and Selleck. 352 

Idem verJus Eundem. ibid. 

F. 

FArringdon and 
St. Paul. 

Faulk verfos Berry. 

The Inhabitants of 
31 3 

Fellows and The ~en. 
Fever!ham, Inhabitants of, 

King. 
Filher's Cafe. 
Fludd and Roe. 
Fodler verjits Pollington. 
Forty ver./us Owbear. 
Fowkes and Dailiwood. 

343 
166 

and The 
221 

335 
1 84 
186 
346 
342 

H. 

HAggard verjilS Collington. 33 6 
Halberton and The Inhabitants of 

Kentis-Beer. 308 
Hall and Wright. 182 

Hall verJzts Tullie. 33 6 
Hall and Vaus. 369 
Hamond and Darby. 371 
Haney and The Inhabitants of Stallem-

berg. 32 3 
Hange verfus Manning.' 364-
Hanway, The Inhabitants of, 'Verfits 

Mauton. 217 
Hargill and Hunt. 347 
Hargrave 'VerJus Taylor. 375 

Bar ... 
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Harrington verJus Bu£h. Page 255 
Harrow and Edgware, The Inhabitants 

of, and The King. 3 10 

Harris and Watkins. 367 
Hawkins and Turner. 35 1 

Hawkins and The King. 272 

Hayton and Lock. 246 
Hay and Inces. 353 
Hayn verjits Bigg. 33 I 
Heathcot, Sir Gilbert, and The Qgeen. 

Heathcot and Glover. 
Heathfield and Mayfield. 
Heather and Gregfon. 
l-Ielmer and Luke. 

283 
337 
306 
366 
377 

Herbert verjits Dean and Chapter of 
W efiminfter. 

Hem verjits - . 
:Hetherington verJl's Reynolds. 
Hicks verJus Cockup. 
Hide ver:Jus Browning. 

345 
335 
269 
278 
27 1 

33 6 Hill ver/usTullie. 
Hodsfield and The Inhabitants of Al-

monfbury. 
Holliday verfits Pitt. 
Hopwood and Talbot. 
Hornblower verjits Grimes. 
Horncaftle, The Inhabitants of, 

Boiton. 
Horn verjus Lewins. 
Horfernan verflts Gibfon. 
Horton verjils Arnold. 
Horn[ey, The Inhabitants of. 
Hughes and Owen. 
Houghton, Sir H. verJus Starkey. 
Hoyle and Lord Cornwallis. 
Hunt verJits Hargill. 
Hyder verjus Warren. 

I. 

JAckfon and Ede. 
James verfits Parfons. 

Jarnefon and Lutwydge. 
Ibbotiliam verjits Cook. 
Jeffs and Bolton. 

301 

342 

335 
362 

verjus 
301 

233 
32 

361 
199 

ibid. 
348 
373 
347 
333 

345 
374 
210 

372 

349 
366 
33 8 

Jofceline verfus Laffere. Page 28r 
; Joyford, Inhabitants of, verfus Solebury. 

Ir~in and Bal1a~tine. ~~~ 
Iil,p, The InhabItants of, and The King. 

K. 

T HE King. See Rex. 
. Keach and DownGi. 

Keble and Sparks. 
Kemp verjus Capon. 
Kendal ver/its John. 
Kendall verjus Bromwich. 
Kenrick and Price. 
Kentis-Beer verJus Halberton. 
King's Langley, Inhabitants of. 
Knott and Obin. 

L. 

305 

24S 
378 
340 

104 
37 I 
338 
308 
323 
339 

LAmbeth, The Inhabitants of. 318 
Lance verfits Theedam. 341 

Lane and The "ueen. 27" ~ ,) 

Lappan and Creed. 359 
Lapel and Pack. 344 
La1Tere and Jofceline. 281 

Laughton and Walker. 277 
Layer and The King. 396 
Leach verfos Page. 270 
Le~ds, Duke of. 359 
Lelcefter and The Inhabitants of War .. 

minfier. 3 26 
Leighton and The QQeen. 173 
Levat verfits Refbere. 337 
Lewins and Horn. 233 
Lock '-uerjus Hayton. 246 

London and The ~een. 317 
Lowther, Robert, Efq; '-uerjlls Michael 

Raw and others. 44 
Luke ver/its Helmer. 377 
Luton and The Inhabitants of Sande-

ridge. 314 
Lutwydge rverfus Jamefon. 210 

M. Jenyns verJus Goofirey. 
llay, Lord, and Prior. 
Inces verfus Hay. 
John and Kendal. 

353 MAnwaring and Vaux. 
104 Makepiece rverjus Dillon. 

I 
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Mallet and Creed. 
Manly and Carvill. 
Manners and Perno 
Manning and Hange. 
Mansfield verJits Richman. 
Marihall and Read. 
l\tlarih and Watkins. 
Martin and White. 
Martin and Newton. 
Matthews and Spicer. 
Mauton and The Inhabitants 

Page 23 I 
379 
155 
364 
330 

377 
364 
375 
280 

375 
of Han-

way. 217 
Mayfield verfus Heathfield. 306 
Mayhew verJits Mayhew. 367 
Mayor and Aldermen of Carline and 

The King. 200 

May verjits Cooper. 376 
Merdly, The Inhabitants of, verJus 

Graridborough. 30z 
Middleton) Doctor, and The King. 20 I 

Mills verjits Bond. 363 
Mills and Neat. 371 
Milwich and The Inhabitants of Gaton. 

239 
Mitchell verjits Reynold. 296 
Monks Riiborough, Princes Rifborough, 

The Inhabitants of, verJus Ayleibury. 
279 

Monnington verfus Davis. 224 

l'Aordington, Lord, his Cafe. 165 
Morehead and Peters. 339 
Morgan, Sir William, and Brown. 341 
Morton (Mary Hill) and The King. 271 
Morris and Smith. 340 
Mulcafter and Whitney. 354 
Mulfo verjits Shere. 330 
Munday and The King. 303 

N. 

N EAL and Stratford. 350 

Neat verfus Mills. 37 I 
New-Elm, The Inhabitants of, veljits 

Oxon. 30 9. 
Newington-Butts and The King. 3 I 5 
Newman verJits Chander. 336 
Newman and Nicols. 361 
Newton verJits Martin. 280 

New-Windfo, and The Inhabitants of 
White Waltham. 30 4 

Nicols and The Qgen. Page 27 1 

Nicols verfus Newman. 361 
Nicholfon verjits Simpfon. 356 
Nokes verJus Watts. 3 19 
Northey, Sir Edward, and The Eafl: 

India Company. 1 

Norton and The ~een. 232 

Norwich, Dean and Chapter of, and 
Dr. Sherlock. 222 

Nott verjits Stephens. 367 
Nutt verfits Stedman. 372 

o. 

O ATS verJus Robinfon. 373 
Obin verJi"s Knott. 3 3 9 

Ogden and The King. 25 1 

On on and Rudge. 376 
Onf'low verfits -- 34 1 

Orton a17d Raines. 379 
Overton, Inhabitants of, verfus Stephen-

ton. 316 
Oughton and Eagot. 33 2 

Owbear and Forty. 346 
Owen ver:fus Hughes. 199 
Owen & aI' verJits Rex.polds. 341 
Oxon and The InhaGitants of New-

Elm. 30 9 

P. 

PACK ver/us Lapel. 344 
Page and Leach. 27 0 

Pain and The King. 357 
Pal grave and Windham. 37 2 

Panington, The Inhabitants of, ond The 
King. 32 3-

Parker and Davenport. 368 
Parfons ond James. 374 
Peedle verfus Chriftmas. 365 
Peon and Wright. 38 I 
Pepper Harrow, Inhabitants of, ver/itS 

Frencham. 322 

Pern verJits Manners. 155 
Peters verjits Morehead. 339 
Pickering verjits Symonds. 334 
Pitt's Cafe. 159 
Pitt and Holliday. 342 

Plunket verjits Gilmore. 2 I I 

Pollington & Ux' and Forfter. 186 
1 Portf-
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PortfmQuth, The Inhabitants of, and 
The King. Page 328 

Powell and George. 22 I 
Prefton and Belgardine. c l 365 
:Price vetjits Kenrick. ~ ~ 8 
Prior verJus Lord Ilay. zbui. 
Puckington, The Inhabitants of, and 

The Kitlg. 32 I 

QUEEN verfos &c. See Regina. 

R. 

RAgbY, The Inhabitants of, and 
l The King. 250 

Rains verfus Orton. 379 
Ramby and Cheefman. 297 
Ranger and Aihmead. 1 52 
Ratcliffe, The Inhabitants of, and The 

King. 306 
Raw and others and Lowther. 44 
Read and The ~een. ~8 
Read ver/us Madhall. 377 
Read verjits Chambers. 342 
Reed and The King.. 306 
Reeves verjits Blyth. 343 

r Brandling. 254 

I Derby. 140 

Fellows, DoCtor of Phyfick. 166 
Sir Gilbert Heathcot. 283 
Green. 2 74 
Inhabitants of Stratton. 253 

Regina Inhabitants of Hornfey. 254 
ver!us Lane. 275 

Leighton. 173 
London. 3 17 
Nicholls. 27 I 
Norton. 2 32 
Read. 98 

I Wyat. 127 
Reiliere and Levat. 337 

r Armagh, ArchbHhop of. 2 13 

1 Audl.ey, Inhabitants of. 2 IS 
Rex Auftm. 32 5 
verJus ,Aylefbury, Inhabitants of. 309 

lBakewell Pari!h. 307 
. Banks. 374 

2 

r Cambridge, Chancellor of. Page 
202 

Carl i fle, Mayor and Aldermen: 
of. 200 

Carmarthen, Marquis of. 359 
Corfham, Inhabitants of. 3 15 
Cumner, Inhabitants of. 322 
Earberry. 37 
Feverfham and Graveny, Inha-

bitants of. 221 

Fowler. 243 

1
St. George's, Inhabitants of. 3 IS 

320, 327 
Gibfon. . 272 
Harrow on the Hill, Inhabitants 

o£ 310 

Hawkins. 272 
Hill l\1orton. ~71 
St. John Baptift, Inhabitants of: 

321 

I St. John Clerkenwell. 32+ 
Iilip. 30 ) 

Layer. 390 

I St. Leonard Shoreditch, Inhabi.i 
Rex tants o£ 324-
verfus Marquis of Carmarthen. 359 

St. Mary Colechurch. 306 
Middleton, DoCtor. 201 

Munday. . 30~ 

I 
Newington Butts. 3 IS 
Ogden. 2 51 

Pain. 3 j7 
St. Peters. 318 
Portfmouth, Inhabitants of. 

328 
Pllckingtol1, Inhabitant~ of. 32 r 
Ragby, Inhabitants of. 250 
Ratcliff, Inhabitants of. 306 
Reed. ibid. 
Ridpath. 35~ 
Riiborough, Inhabitants of. 314 
Rochefter, Bi!hop of &; al'. 101 

Rufford, .Inhabitants of. ~ 2 I 

Saxmundham. ; (7 

Tucker. 362 
Venables. 325 
Urling. I93 

lWiccombe, Inhabitants of. 3 IS 
Wifeman. 91 

Woodend, Inhabitantsof. ~28 
Reynolds and Owen & ar. 341 

Rcvnolds 
" 
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Reynolds and Hetherington. Page 269 Sandridge, The Inhabitants of, verJitS 
Luton. Page 314. 

Satchwell and Courtnay. 380 
Savile ver:jits Savile. 351 

Reynolds and Taylor. 244 
Reynolds 'VerJits Clark. 2 12 

Reynolds ana Stoughton. 168 
Reynold and Mitchell. 296 Saxmundham and The King. 307 
Richman and Mansfield. 330 Seawell and Hem. 335 
Richam and Wheely. 342 Screen 'Verjils Cockernutt. 347 
Ridge and Wood. 376 Seaton and Thwaits. 231 

Selleck ver:jils Biiliop of Exon. 352 
Serle 'Verjits Blackmore. 256 
Sha w vezfits Weigh & al'. 58 
Shere and Ml1lfo. 330 
Sherlock, DoCtor, 'Verfus Dean and Chap!" 

ter of Norwich. 222 

Ridpath and The King. 358 
Rifiip, Hendon and Harrow Parillies. 31 I 
Rifborough and The King. 314 
Roberts and Thompfon. 339 
Robinfon 'Verjits Taylor. 366 
Robinfon and Oats. 373 
Rochefier, Bifhop of, Kelly and Cockran Shillingford and The Inhabitants of Cox-

well. 313 
Silvefrer, Inhabitants of, 'Verfus Aihton. 

308 
Simonds and Pickering. 334-
Sirnpfon and Nicholfon. 356 
Sloman verfus Aynel. 320 
Smith verjus Crosby. 230 
Smith verjits ,Morris. 340 
Sneedon and The Inhabitants of South-

well. 313 

and The King. 101 
Roe 'Verfus Fludd. 1 84 
Rogers 'Ver/its Gibbs. 376 
Rofe and Derby. 370 

Rudge 'Verfus Onon. 376 
Rudgwick, Chiddingfold and Dunsfold, 
, . The Inhabitants of. 310 

Rulli 'Verjits Rulli. 370 

Rycraft 'Verfus Calcraft. 344 

Solden and Woolverton. 3 14-
s. Solebary and Joyford. 317 

Somerfet, Duke - of, ver:fus France and 

ST.Andrew's Halborn and Spittlefie1ds. others. 41 
307 Southwell, The Inhabitants of, verJus 

St. John the Baptift, The Inhabitants of, Sneedon. 3 13 
and Th? King. . 32 I I Sp~rk,s 'VerJi.ts Keble. 37~ 

St. Kathenne's, The Inhabitants of, ' .. :er. Splcer 'Ver/us Matthev/s. 375 
St. George's. 2 1 8 Spittlefields, Inhabitants of, <i¥erJus St. 

St. John, Clerkenwell, Inhabitants of, Andrew's Holborn. 307 
and The King. ~24 Squauy and Ball. 354 

St. Lawrence in Reading, The Inhabi- Stallemberg rue/jilS Haney. 32 3 
tants of. 3 10 Starkey and Sir H. Houghton. 348 

St. George's and The Inhabitants of St. Stedman and,Nutt. 37 2 

Katherine's. 218 Stephens 'Verjus Nott. 367 
St. George's,The Inhabitants of, and The Stephenfon and Bareton. 343 

King. 315, 320,327 Stephen ton and The Inhabitants of Over-
St. Paul's, Inhabitants of, 'Verjits Farring- ton. 3 16 

ton. 3 13 Stoke-Lane and The Inhabitants of 
St. Giles's 'Ver/its Weybridge. 3 1 5 Doulting. 2 J 9 
St. Giles's and The Inhabitants of Evers- Stoughton 'Verjils Reynolds. 168 

ley. 320 Stratford 'VerjitS Neal. 350 

St. Peter's and The King. 3 18 Stratton, The Inhabitants of, and The 
St. Leonard's Shoreditch) The Inhabitants ~een. 253 

of, and The King. 32 4 Sweetnam and Archer. 346 

T. 
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T. 

T Albot verjits Hopwood. Page 335 
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Term. Sana. Hill. 
10 Anntt Regin£. 

In the E X C H E QUE R. 

Sir Edward Northey, Knight, her Majefty'.r 
Attorney General" on Behalf of her Ma
jefly, Plaintijfj 

AND 

The united Company of Merchants 0.( Eng
land, trading to the Eajl-Indies, De

.. . fendants. 

I 

T 1-1 E Information fets forth, that by the Laws and Th~ Infor

Statutes of this Realm, there are feve,ral Cufioms, :~I:tnis the 

Impofitions, and other Duties payable to her Ma- true Method 

jelly, her Heirs and Succe{fors, at the CuHom Houfe, upon ~[n~~~:Du
Goods, 'Vares and Merchandizes imported from Perfia, China, ties on un-

h . 12 . I 11 h r DOh ° D'fl° ao rated Eqfl-or t e EaJ~-lndles: nat Ole utles t ere IS a 1 un lOn India Goods 

between the grofs Duties and neat Duties. The grofs Duty is up~n Stato
d 

° d b r 1 n f 2 .ann, an the Sum pe1' Cent. gIven or grante y the levera Ac[s 0 Par- feveralother 

liament, which direB: fmall Allowances to be made thereout Stadtutehs; 
an w at 

to the Merchants for prompt Payment; and thofe Allow- Allowance~ 
ances being deducted, the Remainder is the neat Duty payable ~:d~~ be 

to the Crown: All \V hich Duties are to be colleCl:ed and le-
vied in [uch 1Iethod, and with fuch Abatements and Allow-

B anc~ 
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ances as are thereby prefcribed, 'Vi~. where any of fuch Com" 
modities are particularly rated in tbe Book of Rates, there 
the faid Duties are to be colleC1:ed and levied according td 

fnch Rates. But where 3ny of the faid Commodities are not 
mentioned or fet down in the faid Book of Rates, nor any Va
lue put upon them, there the Value of fuch Goods according 
to which the Duties are to be paid, (except Coffee) are to be 
reckoned according to the grofs Price at which fuch Goods 
fhall be fold openly and fairly, by Way of AuCtion, or by 
Inch of Candle; making fuch Allowances only out of the 
fame, as are provided by an ACt made 2 Annte Reginte, in· 
titled, An Art for granting to her Majefty an additional Sub. 
jidy of Tonnage and Poundage for three Years, and for laying 
a Duty on French Wines, and for afcertaining the Value oj 
unrated Goods, imported from the Eafl·lndies, (which Aa~ 
by another ACt 4 Ann~, is continued for ninety .. eight 
Years.) By which AB: it is enaB:ed, That out of the Value 
of the faid Goods fo to be afcertained by the Price at the 
Candle, there {bould be a Deduc1ion and Allowance made 
of fo much as the neat Duties, payable to her J\1ajefty for the 
fame Goods refpeaively, do amount unto (except the Duty 
of 5 I. per Cent. payable to the Queen for the Ufe of the 
Company) and of fo much as the Company, bona fide, fhall 
allow for prompt Payment to the Perfons, who, at fuch Sales 
fhall buy the faid Goods at Times, (which is ufually reckon
ed at 61. lOs. per Cent. upon the grofs Price) and alfo up
on the whole "al ues of the faid Goods fo to be afcertained, 
by the Price at the Candle, there fhall be deduCted and al
lowed 61. for every 100 1. for the Company's Charge~ in 
keeping fuch Goods, from the Tilne of Importation till the 
Sale by the Candle; and in that Proportion for a greater or 
leITer Value. By which faid Claufe, the V·alues of fuch un
rated Goods, according to which the Duties are to be colleCl .. 
ed, mufl: be fuch Values as remain after the three Deduc
tions and Allowances before-mentioned are made out of the 
gro[s Price or Val ue at which the Goods are fold by the Can't 
dIe; and when thofe Allowances are deduCted out of the 
grofs Price, the Duties are to be colleEted and plid for the 
remaining SLlln. 

,2 The 
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, The Allowance of the neat Duties is appointed to be only 
of fucb neat Duties as are payable to the Crown, that is, what 
the Crown aCtually receives for the falDe Goods refpeCtiveIy; 
which, for an Exalnple, in the Cafe of China Ware, are 
computed at 29 l. 19 s. i d. ~, in every 1001. grofs Value. 
Therefore deduCting the 291. 19 s. 7 d. ,~, together with 
6 I. ] 0 s. for prompt Payment to the Buyer at the Time, 
and 6 I. for Charges in keeping the Goods till Sale, making 
in all 42- I. 9 s. 7 d. ~ out of each 100 I. gro[s Value of 
China Vl ares fold, the remaining Sum, according to which 
the Duties are to be reckoned and coIleCled, will be 5' 7 I. 
lOS. 4 d. ~, and no lefs; and according to that Proportion, 
the Crown is in titled to receive for Duties, in every 100 I. 
grofs Value of China \Vares fo fold, the faid Sum of 29 I. 19 s. 
7 d. ~; and fo pro rata for a greater or leffer Value, as appears 
-by the Specimen NQ 2. as was annexed to the Information. 

By other ACts of Parliament, there is a Duty of I 5 I. 
per Cent. laid upon Mullins and Callicoes, over and above all 
other Duties; which Duty is to be reckoned according to the 
grofs Price at which fnch Goods are fold: And if the fame 
be paid to the Crown within twenty Days after the Sale 
(fuch Sale being made within twelve Months after the Im
portation thereof) there is a Difcount of· 5 l. per Cent. al
lowed, which reduces the [aid I 5 I. to 14/. 5 s. per Cent. 
and therefore to afcertain the other Duties chargeable upon 
that Commodity, there nluH: be a Reduction of the [aid 
I 5' l. to 14 I. ) s. per Cent. out of every 100 1. grofs price, 
as wen as of the {aid other three Allowances of 6 1. lOS. 

and 6 I. and of the other neat Duties, aCtually paid to the 
Crown, computed at 19 I. 0 S. I I d. which [aid- four Allow
ances making together 45 1. I 5' s. lId. being deduCted out 
of each 100 I. grofs Price, the remaining Sum, according 
to which the faid other Duties are to be colleCled for Calli
coes and Mullins will be 54 I. 4 s. I d. and no le[s . 

... 

And the Information further fets forth, that between the 
8 th of March 1703, the Tin1e the [aid AB: of Parliament 
cOlDlnenced, and the 12th of February 171 I, the Defen

dants 

3 
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dants had imported into this Kingdom great Qlantities of 
unrated Goods from the Eafl-Indies, and other Parts, liable 
to pay the feveral Duties charged upon the fame, which they 
had long fince fold, and refu[ed to pay the Crown the Du
ties for the fatne, according to the Computations in the Spe
cimens NQ 2 and 4, which the Attorney General annexed 
to the Infonnation, and prayed that they nlight be taken as 
Part thereof; and that the Defendants took Advantage of 
the PraClice former! y ufed by the Officers of the Cufioms, 
who in computing the faid Duties, had deduCled more oue 
of the gro[s Price for the neat Duties than what ought to 
be deduCled; by Means whereof, the Crown received lefs for 
the raid Duties than what ought to have been paid; and 
that the Defendants infifled, that no more ought to be paid 
to the Crown, for fuch unrated Goods than what arifes 
from the grofs Price thereof, upon Sale by the Candle, after 
a DeduClion made not only of the neat Duties payable to 
the Crown for the [arne Goods, but of the Duties for the 
grofs Price at the Candle, amounting to 5' 21. 2 s. 6 d. which 
was deduCling Duties upon fuch Duties, and al[o upon the faid 
.. A.llowances of 6 1. 10 J. and 6 1. making in all 64 1. I 2 S. 6 d. 
which being deduCled out of 1001. the grofs Price of China 
Ware, reduces the falTIe to 3 5' I. 7 s. 6 d. and the Duties 
then arifing from fuch reduced 'l alue, amounted to no more 
than 18/. 8 s. 9 d. ~. by which Method of Computation, 
the Duties for every 100 I. gro[s ,T alue of China Ware, 
would be lefs by 1 I I. lOS. 10 d. than what ought really to 
be paid according to the true Method of Computation, as 
appeared by the Specimen N° 2. compared with the Defen
dants Specimen NQ 3. which was alio annexed to the faid 
Information. 

And the Attorney General further fet forth, That in the 
Infiances of Callicoes and Muilins, the Defendants iniified on 
the like DeduClion of Duties upon Duties, and alfo of Duties 
upon the faid Allowances of 6 I. lOs. and 6 1. thereby 
reducing the 100 l. gro[s Price at the Candle to 38 I. 2 s. 3 d. 
and that the Duties arifing from that reduced Value anl0lmt
ed to no more than I 3 I. 7 J. 10 d. by which Means the 
Duties payable to the Crown for every 100 1. grofs Value 

2 uf 
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of Callicoes and Nlufiins would be lefs by 5 1. I) S. I d. 
than what ought to be paid, as appeared by the Specimen 

o d . 1 h D r d S" 0 I " 1 Pdt na'-e N 4. compare WIt 1 t e efen ants peclmen N 5. W llC 1 16, ~~~ 
was aKo annexed to the Information; and that likewife in all I 

other Cares of unrated Goods imported from the Baft-Indies, 
the Defendants infiJl:ed upon the like l\1anner of deduEling 
the Duties, and reducing the grofs Price, [0 as the Crown 
loft a confiderable Proportion of the Duties which ought to 
be received. 

And farther fetting forth, that the CommiHioners and 
Officers of the Cufioms had required the Defendants to pay 
to the Crown the Duties of fuch unrated Goods imported 
by the Defendants within Tinle aforefaid, as the fame had 
been computed in the Method before fet forth; vi:z. reckon
ing the Duties of 29 I. 19 s. 7 d. ~ to be due for every 100 l. 
grofs Value of China Ware, and (91. 0 s. I I d. to be due 
for every 100 1. gro[s ,r alue of Callicoes and Muilins, be
yond the I 5 1. or 14 I. ; s. per Cent. as it ihould happen, 
and fo pro rata for a greater or Ieffer Valne, and alfo reckon
ing the Duties of the other unrated Goods according to their 
refpeClive Proportions; but that the now Defendants had 
refufed to account with the Crown for the Duties of China 
Ware, Callicoes and Mullins, or any other unrated Goods, 
upon the foot of the [aid Computation, or to pay the Mo
neys due or payable for the falne; by rea[on whereof [eve
ral great [urns of Money, exceeding in the whole 20,000 I. 
were frill due and unfatisfy'd to the Crown, from the De
fendants, for the Duties of fnch unrated GOOdD. 

\Vherefore it was prayed by the Information, that the The Prayer 

Defendants might account with her MaJ"efiy for the Duties of t~le Infor-
matIOn. 

of the faid unrated Goods, according to the Specimens 
N Q 2 and 4, and that the Method thereby propofed, of col- Poft page 

leB:ing the Duties upon unrated Goods, by making a De- 14, 16. 

duCtion out of the gro[s Price of fnch Sum only, for neat 
Duties as the Crown aClually received for the fame Goods 
refpeClively, might be efiablifhed by the Decree of the 
Court. 

c r-r'\ I. 
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The Anfwer. To which Information the Defendants put in their An~ 
[wer, and thereby infifled, That the Duties of the unrated 
Goods had been always paid by them, according to the Spe. 

Pofr page cimens N° 3 and 5, which they apprehend to be according 
15, 17· to the obviolls Meaning of the faid Atl: 2 AnntC RegintC, and 

to the antient and known Practice of the Cuilom-I-Ioufe, in 
colleCling the Duties; and according to which, all Merchants 
in England had paid CuHoms upon unrated Goods; and that 
the Method of Computation infifled on by the Attorney 
General, would be attended with great Difficulties and 
Delays. 

And farther, that feveral Goods had been fold by tbem 
at the publick Sales by the Candle, Part whereof did not 
belong to the Defendants, but were for the Account of pri
vate Per[ons who had Liberty to trade to the Eafl-Indies, and 
of whom they received no more for their Cuiloms than 
what the fame amounted to by the old 1tIethod of Compu. 
tation, which was publickly known and allowed, by the 
Officers of the Cuiloms; and that the Sum which was uni· 
verfally taken and underfrood at the Time of Sale to be the. 
Duties for thofe Goods, was the Rule for the Drawback 
upon the Exportation thereof; and that if the Duties had 
then been known to be higher, the Drawback mufi have been 
fo likewife, and that would in fome 11eafure have raifed the 
Price (though not equal to the Advance of the Duties) as 
well of the Goods for dOlnefiick Confumption, as of thofe 
for Exportation; fo that it would be a manifefi Lofs to the 
Defendants, if by a new Confiruc1ion they ihould be made 
liable to a higher Duty, and hoped they fhould not be obliged 
to the intricate Way of Computation propofed in the Infor
mation, but that they tnight account for the Duties accor
ding to the antient Method. 

And the faid Defendants farther infified, that \\'here Calli
coes and Mullins had been expo fed to Sale openly, by Autlion, 
o.r by Inch of Candle, \Vi~hin twelve Nlonths after the Importa
tIon thereof, and the faid Goods for \Yant of a Market could 

2 not 
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riot be fold within that Tilne, and had been fold afterwards, 
that in fuch Cafe, upon Payment of the Duty of I 5' I. per 
Cent. on fllCh Goods within twenty Days after the Time of 
Sale, the Defendants were intitled to the Allowance of 5 I. 
per Cent. in the AS: mentioned, altho' fuch Sale happened to 
be after the Expiration of the faid twelve Months. 

The Attorney General having replied, and the Cau[e being 
at l{fue, . di vers Witneffes were examined, as well for the 
Q.leen, as for the Defendants; and the Cau[e came on to 
be heard February loth 17 14. when the Court took Time 
to give their Opinions therein; and the Caufe coming again 
to be heard on the 25th of the fame February, the Court 
unanimoufly declared, that the Deduaion or Allowance The Decla. 

which was to be made to the Defendants, for Duties payable ration, 

to her Majefiy out of the grofs Price, at the Candle, of un-
rated Eaft-India Goods, fhould be the very fame and no 
other than that which the Defendants fhould pay to her Ma-
jefty for the f31ne Goods refpetliveIy; and that the 1vlethods 
infifted upon by the Defendants, for afcertaining the Vah.les 
and computing the Duties of the faid unrated EaJl-lndia 
Goods, and, as the Defendants in their Anfwer had fet forth, 
had been to that Time u[ed by the Officers of the Cl1fioms, 
were not according to the DireCtion of the faid Atl of Par-
liament of the fecond Year of her late Majefly's Reign, but 
erroneous, and liable to great Abfurdities; and that the Me-
thods infifted upon by the Attorney General in his Infornla-
tion, for afcertaining the Values and computing the I)uties 
of the [aid unrated Goods, and contained in the Specinlens 
N° 2 and 4, were the right and true Methods for afcertain- Poil: page 

ing the Values and computing the Duties of the faid un- 14, 16. 

rated Goods, purfuant to the DireCtion, Intent and Meaning 
of the faid AS: of Parliament; which faid two Specimens 
the Court did ratify and confirm, and decree to be obferved and Decree 

and, praB:ifed by the Officers of the Cufionls, as the true ?f Fthe Courft 

d . lId L r .. hId In avour 0 an ng lt Met 10 s lor alcertammg t e \T a ues, an compu- the Crown, 

ting the Duties of unrated Eaft-India Goods, agreeable to 
the DireB:ions of the [aid ACt of Parliament. 

And 
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And the Court farther declared, tbat the Allowance of 
5 t. per Cent. made to the Defendants, ought not to be made 
out of the faid Duty of I 5 l. per Cent. charged upon l\1uflins 
and Callicoes, but where the Sale thereof fuould be made 
within twelve Months after the Importation of thofe Goods; 
and the [aid Duty of I) I. per Cent. paid within twenty 
Days after the Time of {nch Sale, according to the Di. 
reB:ions of the faid Aa of Parliament in fuch Cafe pro
vided, and not other wife. 

And the Court thereupon did order and decree, that the 
Defendant fhould account with her MajeUy for the Duties 
due to the Crown for the feveral unrated Goods, which 
had been by them imported fince the 8 th of March 1 703. 

Poft page according to the Specimens N Q 2 and 4 confirmed by the 
If, 16. Court, for fuch Sums of Money as fhould appear to be due 

according to thofe Specimens, over and above what had been 
already paid by them; and it was referred to the Deputy 
Remembrancer of the faid Court, to take the faid Account, 
according to the Direaions and Declarations aforefaid, and 
to report what was thereupon due from the Defendants to 
her MajeUy; but the Defendants were therein to account for 
the Duties of their own Goods only, and not for the Duties 
of fuch Goods as fhould appear to belong to private Perfons, 
who had Liberty, or were licenfeJ or permitted by the De
fendants, to trade to the Eaft-Indies. 

In the taking of which Account, the Deputy was to make 
the Defendants all jufi Allowances, and to be armed with 
a Commiflion for Examination of Witne{fes, for proving 
fuch Account. 

~ropcee1ings Purfuant to this Decree, a Charge was exhibited before 
In uriUance 
thereof be- the Deputy Remembrancer on Behalf of the Crown, con-
~:~~i:~e- taining an Account of the Difference of the Duties payable 
membran- for Goods which had been imported by the Defendants, ac
cer. cording to the former Method of Computation, and of the 

Duties payable by the Method eHabliihed by the Decree, 
2 amount-
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al110unting to the Sum of 26,222 I. I S. 8 d. ~; in which 
Account the Defendants were charg'd only with the I)uties 
of Goods imported between the 28th of November 170)& 

the Time of the Arrival of the firH Shi p after they were 
conftitllted a Company, and 7th September 1713, And a 
farther Charge was afterwards exhibited before the Deputy 
on the Crown's Behalf~ for the Duties of Tea for Home 
Confumption, which had been omitted in the Edt Charge, 
amounting to the Sum of 4°29 1. lOS. 2 d. fa that the 
whole .Charge upon the Defendants amounted to the Surn 
of3 ° 2 5 I I. I IS. 10 d.~. The Defendants after great De
lays, gave in their Dj[charge, containing an Account of the 
Duties of Goods imported by them which were not their 
own Goods, but belonging to private Per[ons, who had Li. 
berty, or were licenCed or permitted by the Defendants 
to trade to the Eaft-Indies, amounting to the Sum of 
6846 I. 4's. 4 d. which by the Decree they were not to ac
count for, and which they craved an Allowance of, out 
of the Duties charged upon them in the Charge given in 
on the Crown's Behalf. 

Upon thefe Charges and Difcharges divers Witneffes 
were exaillined before the Deputy on both Sides, and fo 
great a Progrefs was made in the Account, that the Depu-

9 

ty was ready to prepare a Draught of his Report; but the The Defen

Defendants after all thefe Proceedings and Length of Time, dants appeal 

1 I E I r. 1 f' 'd 1 r. f to the Houfe t 10Ug lt t to appea Hom t le lal Decree to t le HOllle 0 of Lords, 

Lords. 

I cannot but obfenre, that this Cau[e was defended in Reafoning'l 

the Face of the mofl: certain of all Sciences, the Mathe- ~;o:h:. 
maticks. It is 31fo againfl: the exprefs \Vords of the AB:, 
deducting the §2...ueen's neat Duties, and they dedu8: the 
grofs Duties. And it is alfo againH the Meaning of the ACt, 
that the SubjeS: fhould pay Duty for the Qleen's Duty.· 
And the Refult of their Computation is, that all the Parts 
are not equal to the Whole: And that the more Duty 
is laid on, the lees the Q.leen recei\Tes, becaufe you deducl: 
more than you pay; for the higher you lay the Duties, 

D the 
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the DeduClions are the greater. The Defendants infified 
the Qleen's l\1ethod was intricate, and franled on fiB:i· 
tiOllS Numbers by the Operations of Algebra, above 
common Capacities. The very Title of the AB: gives an 
additional Duty, and this Computation takes it away: 
They do not fay the Queen's Method is wrong, nor 
that theirs is right: So that indeed the Calculation of 
the Eaft-India Company, was an Impofition in all its 
Significations, vi~: upon the Sllbjea as a Tax, and on 
the Queen by Vol ay of Fraud. The Defendants did ac
quiefce for * feventeen Years before they did appeal, and 
were fo well fatisfied with the J uHice and Equity there
of, tbat they have complied with the Calculation thereby 
eHabliihed, in the Payment of thefe Duties, ever fince the 
Decree pronounced in the Exchequer. 

This Cau[e was heard in the Houfe of Lords, on Monday 
the 19th Day of March 1732, and was called in the Haufe 
of Lords, The Algebraick Caufe; becaufe that was the cleareft 
and beft Method of Proof: Tho' it Inay be done by vulgar 
Arithmetick. 

A State of The Sum which the AC1 charges with the PaYlnent of 
the Method h" D' 11 d d " 
of computing t IS neat uty IS ca e the neat Value: An thIs neat 
~e neat Value has ever the [arne Proportion to the neat Duty, 

uty. ~ that the grofs 'Value has to the grofs Duty. Now the 
Att requires, that the neat v~ alue, charged with the 
Payment of the neat Duty, {hould be the grofs 'Value, 
diminifhed by two feveral Sums; the one is the SUln 
(12/.' lOS.) Part of the Allowance to the Company, 
for \Varehoufe Room (6 I. per Cent.) and that for prompt 
Payment (61. ~ per Cent.) already determined and known; 
the other is, the neat Duty payable, which is quite un-

* The Company had no longer Time; for that by a ftanding Order of the 
Houfe of Lords made 24th of March 1725, Appeals are to be brought with
in five Years after the Decree or Order, in the Court below, is figned and 
inrolled, & c. Vide. the Order. 

known 
1 
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known, and the only Thing wanting. For it is exprefsly 
faid in the ACt, that the neat Duty payable on the 
100 I. grofs Value of Eaft-lndia Goods, is not to be 
reckoned into the neat Value: And confequently, the 
neat Duty payable (whatever it is) together with the 
Company's Allowance, !nl1fl: be deduCted from the grofs 
Value, and the Remainder is to be the neat v~ alue 
charged to pay the neat Duty payable: So that the 
l\1eaning of the ACt is no lllore, than that the SUln or 
neat Value paying neat Duty, fhould be the gro[s ,r a .. 
Iue, leffened by that very Duty, and alfo by the COln
pany's Allowance. 

II 

Now, in the Manner of computing by the Direaion The Abfur

of this AB:, there are two very difFerent Methods, vi~. ~t~h~d ~~~ 
a right Method and a wrong one: And a very ignorant which the 

Accountant cannot readily fee how the neat Duty pay- ~~~e~~7ct. 
able (which is as yet unknown) can be fubduCted from 
the gro[s Value, in' order to find the neat Value, pay-
ing the neat Duty: And therefore, without any farther 
Confideration, he fubduCts the gro[s Duty (infl:ead of 
the neat Duty payable) together with the Company's AI .. 
Iowance, out of the gro[s Value, and takes the Re-
mainder for the neat ·Value paying Duty; and con-
cludes, that this neat ,r alue, has the falne Proportion 
to' the neat Duty~ that the gro[s Value has to its gro[s . 
Duty. 

While the Company's Allowances continue to be 
12./. lOS. as they now are, it is not in the Power of 
Parliament to Jay a gro[s Duty on the I co I. gro[s 
Value, that can poHibly yield to the Crown a neat 
Duty of above 19 I. 2. s. 9 d. -}; and in order to raife 
fo much Duty, the 100 I. grofs Value IUUft be charged 
with only 43 I. I 5 s. gro[s Duty: If the 100 I. gro[., 
·Value is .charged with more, as it is at prefent with 
52/. 2.J. 6d. grofs Duty, (on China \Vare) it lUUfi: 

by this Method of Computation, produce a Iefs neat 
Duty, as now it does only 18 I. 8 s. 9 d. -l-; where .. 
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as, in computing by the Method diretled in the Act, it 
would produce 2- 9 l. I 9 s. 7 d. ~, neat Duty; and if 
the 100 I. gro[s Value was fEll charged with a greater 
grofs Duty, it would confequentIy by the COlumon Me
thod of Computation, frill produce a le[s neat Duty. 
This their Method of cOluputing, as it is grounded 
upon a ridiculous suppofition, fo the Pratlice thereof 
feems to be involved in one continued Blunder; as if 
the Intention of the Att fbould be, that the more 
Impofition is laid, the le[s will be the Duty payable 
to the Crown; or that the real Defign of the Atl, was 
to leffen the Duty by laying on a greater. 

in the next Place, if the 100 I. grofs Value was 
charged with 27 I. J 0 s. gro[s Duty, and the Compa
ny's Allowance 12 I. lOS. the neat Duty produced 
would be nothing; for by this Method of computing, 
the neat Duty of 100 I. grofs Value, becomes nothing 
whenever the gro[s Duty charged on 100 l. grofs Va
lue, is equal to the Excefs of 100 I. above the Com
pany's Allowance. So that while the COlupany's AI. 
lowance is 20 l. per Cevt. no Duty can be laid on the 
100 I. grofs Valne, that will yield the Crown a neat 
Duty of above 1 6 I. 

It is indeed firange, that any body fhould be able 
to hnd a Difficulty in fuch an eafy Affair as this is; 
ar:t Accountant but indiffer~ntly frilled, would by the 
Rule of Comn10n Senfe only, and Common Arithme
tick, as ufual in the like Cafes, inveHigate a general 
Method, whereby the Computation ,yin be ftritlly per
formed. 

By this true Method of Computation, the Sum of 
the neat Value, its neat Duty, and the Company's Al
lowances, is. equal to, or makes up the grofs Value 
100 I. as bemg the feveral Parts whereof it confiHs: 
But by the Method hitherto ufed, what they call the 
neat Value, its neat Duty, and the Company's Al-

l lowances, 
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lowances, will not make up the whole grofs Va-
lue, tho' eHeemed to be all the Parts thereof; and The ~om-

putatlOn may 
this Computation may be made by the Common Rule be made by 

of Three in Vulgar Arithmetick, as well as by AI- ~~l:~~~~m-
gebra. mon Arith

metick. 

After the Matter had been fnIl y argued, the Houfe The Decree 

of Lords were unanimouily of Opinion, that the Judg- ~~n:~:nall 
ment in the Exchequer in this Caufe, which I argued Variation in 

as Counfel for the Q.leen, fhould be affirm'd; with ~;~~~l:~~:~e 
this Variation, that the Account which the Appellants 
were to. make to the Crown, fhould be taken fronl the 
Time the Informarion was exhibited only, and not from 
the 8th of March 17°3. 

E The 



14 The SPECI MENS referred ·to 

'The following Specimens were printed on the Appeal in 173 2• 

Specimen N° 2. 

Containing the Method infifted upon by the Attorney General for afcertaining 
the Values, according to which the Duties are to be paid to his MajeftJ~ 
upon unrated China Wares, referred to by the Information in the Court of 
Exchequer, and confirmed by the Decree of that Court. 

1:'he granted or charged Duties by the feveral Laws and Statutes now in Force upon 
100 l. Value o{ unrated C~ina Ifur.es, are as follows, viz. 

Subfidy by 12 Car. 2. 

Impoft by 2 W. & M. cap. 4· 
New Subfidy by I ~een Anne 
t Subfidy by 2 Qyeen Anne 
12 per Cent. by 3 ~een Anne 
j Subfidy by 3 Queen Anne 

Grofs Duties. 

I. s. d. 
7 10 00 

- 20 00 00 

7 10 00 
2 10 00 

12 00 00 

5 00 ob 

54 10 00 

E X AMP L E. 

Allowance for 
Prompt Payment. 

I. s. d. 
00 07 06 

01 05 00 

00 07 06 
00 02 06 

00 00 00 

00 05 00 

02 07 06 

Neat Duties. 

I. s. d. 
07 02 06 

18 15 00 

07 02 06 

02 07 06 
12 00 00 

04 15 00 

52 02 06 

The grofs Price or Value at which the Goods are fold by the Candle 100 0 0 

The Allowance made for prompt Payment to the Buyer at Time 6 10 0 

The Allowance made to the Company for Charges in keeping 'l. 
the Goods till Sale _ - - - - - S 6 0 0 

Together 12 10 0 

Remains 87 10 0 

Then fay, As 1521. 2S. 6d. is to 1001. fo is 87/· lOS. to the neat Value 57 10 4-i-

According to which re~uced Valt~e the neat Duties p.ayable to his Majeftyt. 
for the fame Goods (In ProportIOn as 521. 2 s. 6 d. IS to I 00 I.) will be S 

To which reduced Value and neat Duties arifing from thence, if there be ad- ~ 
ded the Allowances of 61. lOS. to the Buyer at Time, and of 61. to the 
Company for their Charges in keeping the Goods till Sale, making together 

12 10 0 

----
You will thereby difcover the Truth of the Propofition, by obferving that thefe., 

Parts make up the grofs Price or full Value without any Defetl: or Excefs S 100 o 0 

-----Again, 
The grofs Price or Value at which the Goods are fold by the Candle - - 100 o 0 

The neat Duties payable to his Majefty for the fame Goods 29 19 7~ 

The Allowances of 6/. lOS. and 6/. making 12 10 0 

Together --- 42 9 7~ 
1. s. d. Remains (as above) for the neat Value 57 10 4~ 

29 I 9 7~ the Duties payable by this Specimen. 
18 08 9~ the Duties paid by the Appellants according to their Specimen Ng 3. 
I I 10 10 Difference to the King. 
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Specimen N° 3. 
Containing the Method injifted upon by the Appellants the Eail-India Company 

for afcertaining the Values, according to which the Duties are to be paid 
to his Majefty, upon unrated China Wares, referred to by the Information 
in the Court of Exchequer. 

I. s. d. 

Out of the grofs Price or Value at which the Goods are fold by the Candle 100 0 0 

They take the granted or charged neat Duties on 100 I. (not the2 
neat Duties payable to his Majefty for the fame Goods) _. S 52 2 6 

The Allowance for prompt Payment to the Buyer at Time - 6 10 0 

The Allowance to the Company for Charges in keeping the Goods l.. 6 
till Sale - - - - - _ _ _ S 0 0 

Together ---

Thereby reducing the grofs Price to 

According to which reduced Value they compute the neat Duties which ~ 
they make payable to his Majefty for the fame Goods, (in Proportion as 
521. 2S. 6d. is to 1001.) which amounts to no more than - - -

To which reduced Value and neat Duties arifing from thence, if there be ad- J 
ded the Allowance of 61. lOS. to the Buyer at Time, and of 61. to the '> 
Company for their Charges in keeping the Goods till Sale, making together ) 

You will thereby plainly difcover the great Abufe, by obferving, that thefe ~ 
Sums put all together amount to no more than - - S 

Which is :!hort of the grofs Price or Value at which the Goods are fold -

----
35 7 6 

IS 8 9;;' 

12 10 o. 

---
66 6 3~-

Of which 33 I. 13 s. 8 d. ~ the King receives no Part. 
Grofs Price 100 0 0 

-------------------
Again, 

The grofs Price or Value at which the Goods are fold by the Candle 100 0 0 

The neat Duties paid to .his Majefty for the fame Goods - - 18 8 9~-

The Allowances of 61. lOS. and 6/. making 12 10 0 

Together --- 30 18 9:-

Remains inftead of 351. 7s, 6 d. I 

---
N. B. By this Method there has been no more than 181. 8 s. 9 d. ~ paid to the King for 

Duties, when there has been allowed to the Company for the fame Duties. 52l. 2 s. 6 d. 
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Specimen N° 4. 

Containing the Method injifted upon by the Attorney General for afcertaining 
the Values, according to whieh the Duties are to be paid to his Majefty, 
upon unrated ltluflins and Callicoes, referred to by the Information in the 
Court of Exchequer, and confirmed by the Decree of that Court .. 

?:he.granted or charged Duties upon 1001. Value thereof are as follows, viz. 

Subfidy by 12 Car. 2. 

Additional Duty 
Impoft by 2 W. & M 
New Subfidy by 1 ~een Anne 
t Subfidy by 2 Olleen Anne 
r Subfidy by 3 Q.leen Anne 

Crojs Duties. 

I. s. d. 
5 00 00 
2 10 00 

- 20 00 00 

5 00 00 

I 13 04 

3 06 08 
37 10 00 

15 per Cent. on the grofs Price by 3 ~een l 
( 15 00 00 

Anne, cap. 4. 

E X AMP L E. 

Allowance for 
Prompt Payment. 

I. s. d. 
00 05 00 

00 07 03 
01 05 00 

00 05 00 
00 01 08 

00 03 04 

02 07 03 

00 15 00 

The grofs Price or Value at which the Goods are f?ld by the Candle 

The Allowance made to the Buyer at Time 6 10 0 

The Allowance made to the Company for their Charges in t 6 
keeping the Goods - - - - - - s 0 0 

The neat Duty of I 5t. per Cent. chargeable upon the grofs Price 14 5 0 

Together ---
Remains 

Neat Duties. 

t. s. d. 
04 15 00 

02 02 09 

18 15 00 

04 15 00 

01 II 08 

03 03 04 

35 02 09 

14 05 00 

100 0 0 

26 15 o~ 

73 5 0 

Then fay, As 1351. 2S. 9d. is to 100/. fo is 73 t. 5S• to the reduced Value 54 4 I 

According to which reduced Value the neat Duties payable to his Majefty~ 
for the fame Goods in Proportion as 3 st. 2 s. 9 d. is to the 100 t. (befides 
the neat Duty of 151. per Cent. payable to his Majefly upon the grois Price) 19 0 II 

will be 
The neat Duty of I st. per Cent. on the grofs Price - - 14 5 0 

To which reduced Value and nea~ Duties, if there be added the Allowances ~ 
of 6/. lOS. to the Buyer at TIme, and of 6/. to the Company for the~r 12 IO 0 

Charges in keeping the Goods till Sale, making together - ----
You will thereby difcover the Truth of the Propofition, by obferving that thefe ~ 

Parts make up the grofs Price or full Value at which the Goods are fold, 1-00 0 0 

without any Defecr or Excefs --
Again, 

The grofs Price or Value at which ~he Goods are fold by the Candle 
The neat Duties payable to his Mayfly for ~he fame Goods 33 5 I I 

The Allowances of 6/. lOS. and. 6/. making 12 10 0 

-----
100 0 0 

Together --- 45 15 I I 

l. s. d: Remains (as above) for the neat Value - --54-o4Zi" 
33 
~7 

5 

5 I I the Duties payable by this Specimen. 
I 2 10 the Duties paid by the Appellants according to their Specimen N° 5· 
13 I Difference to the King. 
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Specimen N° ~. 
Containing the Method injifted itpon by the Appellants the EaR. India Company 

jvrafcirtaining th~ Values, according to which the Duties are to be paid 
to his Majefty, u1Jon unrated Muflins and Callicoes, referred to by the In
formation in the Court of Exchequer. 

t. S. d. 

The grofs Price or Vah;e at which the Goods are fold by the Candle 100 a a 

The Allowance made to the Buyer at Time 6 10 0 

The Allowance made to the Company for their Charges in keeping? 6 
the Goods till Sale _ _ _ _' S 0 0 

The Sum which they take out as the neat Duties payable to his l 
Majefty for the fame Goods· S 49 7 9 

Together ---

Thereby reducing the grofs Price to 

According to. which reduced Value they compute the neat Duties payable ~ 
.' to his l\1aj.efty for the fame Goods, in Proportion as 351. '2s. 9 d. is to 

1001. which amounts to no more than - - -

Befides the neat Duty of 151. per Cent. chargeable upon the grofs Price 

To which red\,lced Value and m~at Duties, if there be added the Allowance of ) 
61. lOS. to the Buyer at Time, and of 61. to the Company for their s,. 
Charges in keeping the Goods till Sale, making together - ) 

You will thereby plainly difcover the great Abufe, by obferving, that thefe l 
Sums put all together amount to no more than - - S 

Which is iliort of the grofs Price or Value at which the Goods are fold -

Of which '2 I I. 14 S. I I d. the King receives no Part. 

61 J'"' / 9 -
3 8 2 3 

13 7 10 

14 5 0 

12 10 0 

'21 14 II 

Grofs Price 100 0 0 

--------
Again, 

The grofs Price or Value at which the Goods are fold by the Candle 100 0 0 

The neat Duties paid to his Majefty for the fame Goods 

The Allowances of 61. ros. and of 61. making 

27 1'2 10 

12 10 0 

Together --- 40 '2 10 

Remains inftead of 38 I. '2 s. 3 d. - 59 17 2 

N. B. By this Method there has been no more than '271. 12 s. rod. paid to the King for 
Duties, when there has been allo\ved to the Company for the fame Duties 49 /. 7 s. 9d. 

1< 1) ~ 
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DE 

Term. Sana. Hill. 
I I Annte Reg,intC. 

In the E X C H E QUE R. 

Williar/Z Darb~ron (on the Demife of Tho
mas Long) Plaintiff; 

AND 

John Beaumont and Dorothy his Wife, 
D~fendantJ. 

A De~i(e in B Y DireClion of the Court of Exchequer, an Ejea .. 
!e~:l~~~s ment was brought to try the Title of feveraI Lands 
Male of the in Cornwall, of about 600 I. per Annum, late the 
Body of a - r 
PerConliving Eftate of John Speccot, EiG; deceafed. 
at the Time 
of the Will, and alfo when the Remainder iliould take Effeel:. 

A Cpecial And a fpecial VerdiB: was found, whereby it appears, that 
VerdiCl, the faid John Speccot, being feifed of the faid Lands, the 19th 
finds a Will. day of Auguft 170 3, made his laft \Yill and TeHament in 

\V riting, and thereby declares, that as to all his Eftate, both 
real and perianal, of what Kind foever, he difpofes and Ii
nlits as therein follows. And firfi, he diretts and appoints, 
that all his Debts, Legacies and Funerals be paid by his Exe
cutors; and if his perianal EHate was not fufficient, then to 
be paid out of his real EHate. 

And for that Purpofe, he deviled all his Lands unto his 
loving Couiins John Sparke and Jonathan Sparke, for twenty
one Years, in Trull to pay his Debts, Legacies and Funerals; 

I and 
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and that when his Debts, Leg:Kies and Funerals fhould be di[· 
charged, the [aid Term fhould detennine and be void. 

And from and after the Determination of that Eflate, then 
he deviies the falne Lands unto the Erfl Son of his Body 
lawfully to be begotten, and to the Heirs Male of the Body 
of fnch Edt Son; and in Default of fuch lifue, to the Heirs 
of his Body lawfully to be begotten; and for want of fuch 
litue, then unto his Coufin John Sparke, for the Term of 
ninety-nine Ye3rs, if he fhould fo long live; and after his 
Decea[e, to the Edt Son of the [::lid John Sparke, and to the 
Heirs NIale of the Body of fuch firfi Son, and to the fecond 
and every other Son of the Body of the faid John Sparke to be 
begotten, in Taill\1ale. Then to his Coufin Jonathan Sparke 
for ninety-nine Years, and to his firll, and every other Son 
to be begotten, in Tail Male. Then comes the Limitation, 
on which the Quefiion is made, which immediately follows, 
and rllns thus: 

19 

And for and in Default of [uch nTlle,' I give and devife The Claufe 

the Remainder of all my faid Eflate, to the Heirs Male of ~~e~~~ion 
the Body of my Aunt, Mrs Eliz..abeth Long, 'Vife of Richard arifes. 

Long, Clerk, lawfully begotten; and for and in Default of 
fuch lifue, the Reverfion and Remainder of alliny faid Lands 
and Efiate, to be and remain to my right Heirs for ever. 

The Jury find the \ViII, in h£c Verba, in which he takes 
Notice of his Sifier and Heir Dorothy, the Defendant Dr. Beau
mont's \Vife; and that he had 2450 l. of hers in his Hands, 
which he diretts his Truftees to pay; and then gives his faid 
Sifier an Annuity of I 50 I. out of the [aid Lands fo limited 
to the faid Long, during her Life; and then gives 500 I. 
apiece to the Children of his faid Sifter Dorothy the Defen
dant, if {he ihould have more than one; and if but one, 
1000 I. payable out of the faid Lands. 

Then he takes Notice, that his Aunt Eli:zabeth Long was 
living, and had Children, for he gives her a Leg:lcy of 1001. 

and fome fmall Matter to the Children of his Aunt Eliz..a-
beth Long. 

The 



20 In the Exchequer. 

The Jury further find, that the Teftator John Speccot died 
the 25th of Attguft I 703, without Hfue; and that the faid 
John and Jonathan Sparke entered and were pofidTed, a,nd 
raifed fufficient to pay Debts, Legacies and Funerals; and' 
nnd that the iaid Term of twenty-one Years is ended and 
determined. 

Then they find,· that the faid John and Jonathan Sparkc 
both died without Iffue; and that the Defendant DorothYf 
Beaumont, \Vife of the Defendant John Beaumont, is Sifter and 
Heir of the faid TeHator John Speccot; by Virtue of which" 
they in Right of Dorothy, entered, after the Determin'ltiQU 
of the [aid Term of twenty .. one Years. 

Then 'tis found, that the faid Eliz..abeth Long (Aunt of the: 
[aid 11 eflator) had, at the Time of tnaking the faid Will, 
three Sons of her Body begotten, and no more; and that. 
Thomas Long, the LeIIor of the Plaintiff, was then the eldefl: 
Son of the faid Eli'Zabeth Long, and that fhe was alive at the 
Time of the Death of the faid Teflator, and is frill living. 

The fpecial Verditt was argued twice before the Baron.s. 
of the Exchequer, by Counfel on both Sides; wherein the 
general Q-leHion was, between the Defendant Dorothy (who 
claimed as Heir of the Teflator) and the Leffor of the Plain
tiff, Thomas Long, who claimed by the \ViII, as being the 
Perf on ddigned therein by the Limitation to the l-:Ieirs Male 
of the Body of his Aunt Eli~abeth Long, lawfully begotteN-, 
antecedent to the Limitation to the Tellator's right Heirs. 

r:~ ~e- The particular Q-lefiion on this fpecial VerdiB: was, 
Whet!ler a whether the Leffor of the Plaintiff Thomas Long, the eldeft 
Remamder d' f 'b h h' fh b 
which is li- Son an HeIr app~uent 0 Elz~a et Long IS Mother, ~ e-
mitehdbHy~ill ing living, could take any Eftate by the faid Limitation in: 
to t e elrs 
MaleofaBo- tbe Will. It being objeaed, that Nemo eft HtCres Vivcntis; 
dyofaPerfon dIM b' 1" h ld . 
who is living an t lat rs. Long emg lvmg, t ere cou not, In Pro-
when,the prietyof Law, be any Heir Male of her Body begotten, to 
Remamder k b l' nr'lI 
fhould take ta e y t] IS \'V 1 • 
Effect, be a 
good Re-
;nainder, I I ar-
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I argued this Cal1[e in the Exchequer firfl: of all, for the Mr. Fortt

Lelior of the Plaintifr: wherein he obtain'd J udgnlent; and fi
A
cue A.'s 

d . . 1 r f d 1 1 rgument after that, I argue It Hl t 1e Horne 0 Lor s, \V 1ere t lat in Support of 

Judgment was affirm'd. My Argument was to this EffeB:, the DeviCe, 

that this Limitation to the Heirs l\1ale of the Body of Eli .. 
~abeth Long, (tho' living) is a good Limitation, [0 as to veft 
a good EHate Tail in her eldeH fon, by an exprefs Defigna. 
tion of the Perfon, and by a neceffary Implication. It is true, 
according to the genenll Sen[e and 11eaning of the \Vord 
Heir, and according to the ihiCleft Meaning, the LelIor of 
the Pl2intifF is not Heir as long as his Mother lives; but here 
is fo plain a Defignation of the Perron, and fo evident and 
full a Deicript~on of him, that in a \Vill it is tantamount to 
a Limitation to the Erfl: and every other Son of Eliz..abeth 
LonfJ'. In a Deed the L:1W is ihia. becau[e it is always fuppo- Db ifference 
, 0 • - etween a 
fed to be made by the AdVIce of Counfe!; and therefore legal De~d and 

\Vords, and Terms of Art, that have a fix'd and fetded Sig- ra~:~~d~ ~~ 
nification, in the Law, are always made ufe of and in[erted, ~onfrruc
to avoid Di(pute. But in a \Vill a l\1an is fuppos'd to be in Ar- ~;~en ieafon 

ticulo Mortis, to have no Counfel or Friend to advi[e him, and for it. 

therefore he is excufed from ufing technical "Vords, and Law 
Phrafes (which in Deeds are neceffiuy); nor is he tied down 
to Forms of Speech, but has a Liberty, to exprefs his laft 
Defires, in fnch \Vords as he bas learn'd in the Courfe of 
his Education; and therefore Dyer fays, in Plowd. Com. 4 I 4. 
That a Man has a Power in his Iaft 'Vill, like to an Act of 
Parlianlent. This then being the Cafe, I hope to make it 
out, that the Expreflion the TeHator has ufed, is not even 
improper in this Cafe; but the Objeaion is, Nemo eft H.eres 
Viventis, that they fay is a Maxim; it is lTIOre properly called 
a Definition, which n1akes it one Sort of Heir, only fuch, as 
is in its moil firiCl: Senfe; that is, he that nly Lord Hobart 
calls Heir in concreto, which means one to whOIn Lands aau .. The variou~ 
ally defcend in Right of Blood, from a dead Ancefior, and S.ignifica-
J . U b d h' D fi . . h h tlOns of the 
10 IS CO. Litt. 7. £10. 3 I. An t IS e nItlOn e as -V/ord Heir, 

from the Civil Law, which fays H.eredes funt qui in 'JltS De .. 
[unai Juccedunt. Calvin's Lexicon. N ow take it in this 
firia Sen[e, no Perfon can be Heir, unlefs his Anceftor had 
an EHate to defcend. Therefore there is another more ex-

G tenfive 
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That Heir 
may fignify 
the Heirap
parent. 

In the Exchequer. 

tenfive Meaning of the \Vord, which is, Heir in abftraao; 
one who upon the Death of his Anceftor would inherit his 
Lands, if he left any, i. e. one capable of inheriting; and 
this is the Senfe this \Vord generally has in Deeds and Wills, 
where the Limitations are to the Heirs of other Perfons. 
Again, by the \Vord Heir is underftood, either jmpliciter, 
i. e. Heir at Common Law; or per accidens, i. e. Heir by 
Cuftom; as Heir by Gavelkind, that denotes all the Sons, that 
in Borough Englifb denotes the youngefl:. In the laft Place, 
there is another Meaning of the \Vord Heir, which is neareft 
our Purpofe, and the moa conlmon and vulgar Acceptation 
of the Word, and that is what my Lord Hobart calls an 
Heir fecundum quid, i. e. Heir apparent, or nominal Heir, 
one who would inherit were his Anceftor dead, one who 
Hands next the Parent, and would inherit were his Parent 
dead; and this Heir is taken Notice of in our Law. Litt. 
feEt. 4 2 , I 14. Braft. lib. 2. ca. 33' ' 

Now, among the various Meanings of the Word Heir, I 
hope to make it appear, that the Teftator meant it in this 
laft Senfe of th~ \Vord Heir; that is, fuch Perfons as would 
be Heirs to his Aunt Eliz...abeth Long, if file were then dead. 
But it may be faid, that no Tefl:ator fhould have a Meaning 
againft Law, and therefore I will mention fome Authorities 
both fronl Statutes and Law Books, ancient and modern, 
w herein Heir apparent, or the hra Son, has been underflood by 
the Word Heir, in the Life of the Anceftor. Weftm.2. cap.) 5. 

S
Proofs from I 3 Ed. I. which gives the Writ of Ravifhment of \Vard, 

tatutes. • 
fays, that If anyone {hall by Force take away or marry the 
Heir of any Perfon, fuch Perf on may have a \V rit of Ra-
viihment of Ward. If the eldeft Son or only Daughter of 
any Man be taken away by Force; the ~T rit is, P2Jtare Pili· 
um' & H~redem of fuch a one contra Vuluntatem rapuit. 
2 Info. 439. 2 Vent. 3 I 3' So in the Cafe of an only 
Daughter of Mr. Erifeys in Cornwall, in the Cafe of The 
§2.,ueen and Killigrew, the Indiament was §2..uare jiliam & hte
redem, &c. There is the Statute of Merton, 2 I H. 3. cap. 6. 
concerning \Vards, begins thus, ,Of Heirs that are led away 
or by Force married. So ther~ is Stat. Marl. againft frau-
'dulent Conveyances, begins thus, As touching them that ufe 

I to 
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to infeoff their eldefi Sons and Heirs, being within Age, to 
defraud the Lord. The 2 5' Ed. 3. cap. 2. is very material; 
it is the Statute of Treafons: It is there declared High Trea
fon, to compafs or imagine the Death of the eldefl: Son and 
Heir of the King, or to violate the Wife of the King's eldefl: 
Son and Heir. Litt. feet. 10 3. The Mirror of Juftices, 
cap. I. fea. 3. fays, the Heir {hall forfeit nothing in Preju .. 
dice of his AnceHor, living the Ancefior. Glanvil 45'. 6. 
No one, fays he, having a Son and Heir, can give any of 
his Inheritance to a Bafrard, without the Confent of fuch 
Heir; but if he have no Son and Heir, nor Daughter and 
Heir of his Body begotten, he Inay difpofe of all as he 
pleafes: This is exceeding {hong, for here are our very \Vords 
Heirs Male of the Boqy. Now finee the \Vord Heir has fo 
many various Significations, and is allow'd in the Law to 
be ufed in the Senfe I contend for; it is unreafonable, and 
a Violation of all the Rules of Expofition, to fay, it mufl: 
be meant in that Senfe, which is the only one that will fet 
afide the main Defign and Scope of the Will. 'Tis hard to. 
fay, that a Man who lies at the Point of Death, and has no 
Advifer, {hall not be allowed to ufe that Language which is 
to be found in our Law Books, and allowed in our Proceed
ings at Law. But fuppofing, after all, it fhould not be it 
proper Term, yet if the Tefrator has a Mind to make ufe of 
it, and his Meaning and Intent be clear and apparent what 
Perfon he means in a \Vill, it is fufficient; and why may 
not this Gentleman, in uGng this Term Heir, be as well un
derfiood as a Statute, a \Vrir, or a Law Book; and why may 
not a Judge underfiand it as well in a \Vill as a \Vrit. 

The Intention of the Party works flrongly in a Deed, 
but much more in a \Vill: 11y Lord Hale fays, the Inten
tion of the Teflator, is the Law to expound \Vills; and the 
true Reafon why a Man had greater Liberty in a \Vill than 
in a Deed, was given by the Lord Chief J uflice Holt, in the 
Cafe of Idle and Cook; becaufe by the Statute of Wills, 2 Salk. Rep. 

32 H. 8. fuch a Liberty is given; for that ACJ: fays, a Man 62~~A 
may difpofe of his Lands according to his own free Will and 1br. 1 ~:. 
Pleafure, i. e. to ufe fucb \Vords, Terms and Phrafes, as he pI. 14· 

thinks proper. I will lnention fOlne Cafes to that Purpofe: 
A De .. 
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2 D'Anv. 
556. 
3 D'Anv. 
158. 
3 Keb. 129, 
239, 316. 

The Inten
tion was, 
that the De
vifee fhould 
take as Heir 

In the Exchequ~r. 

A Devife of Land to the Earl of Hertford, Lord Treafurer; 
tho' this A ppellatian was not then true, yet 'tis made good 
by Reputation, tho' no fncb Perfon firiClly, Hob. 32 • becal1fe 
of the apparent Intent of the Party. And this vulgar No
tion of the \Vord Heir, falls in with the Civil Law, which 
calIs Children Domeftici Hceredes, & vivo quoque Httre, quo
dammodo Domini exiftimantur. Calvin's Lex'. 

A Devife Eccleji~ Sana. Andreee Holborn, is 3 good DeviCe 
to the ReCtor of that Church and his Succeifors; and yet 
,no Perfon defcribed in the Will; bllt becaufe it was thought 
probable, the Reaor was intendecf,- therefore his Meaning 
muil take Place, becaufe the \Vords cannot; which is ilron
ger than our Cafe. There is, Fit~: H. tit. Devife, 27. Plowd. 
34)'. lOCO. 57. Hob. 33. Devife to one and his Heirs 
Male, this is a good Eftate. Tail, tho' not faid of what Body, 
for the apparent Intent of the Party; and yet there is no 
fnch Heir in the Law, which would be void if it were in a 
Deed; which is a fironger Cafe than ours, far here the 
\Vords, of the Body, are fuppIied, and in ours only explained; 
befides, . he might not mean Heirs of his Body, but in our Cafe 
impofIible to mean otherwife than Son. 27 H. 2. 27. 
I Vent. 229. Lord Hale, in the Cafe of Pibus & Mitford, 
I Vent. 38 I. is of Opinion, that even in a Covenant to 
Hand feifed to the Ufe of the Heirs Male of the Body of 
J. s. by his fecond \Vife, that the Son by the fecond 
,renter fhould take, tho' there was a Daughter by the 
hrll ,Tenter, who was flrialy Heir; becaufe he was a fpe
cial Heir, according to the Intent of the Party: For, as 
my Lord Hobart fays, tho' none can be truly Heir but 
he that the Law makes fo, yet there is an Heir by Ap
pellation and vulgar Acceptation, which imitates the State 
of a true Heir; and therefore, if by \Vill I appoint, that 
J. S. fhall be Heir of my Land, he fhall have it in Fee: 
For fuch Efiate as his Ancefl:or had, fuch he is to inhe~ 
rite Hob. 7 5. . 

The next ~lefl:ion is, \Vhether the Tefl:ator intended the 
Leffor of the Plaintiff to take as Heir apparent: And I think 

I here 
apparent j for his Mother was mentioned as living. 
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here is a plain and manifdl: Intention; he takes Notice that 
his Aunt was living; for he luentions her to be the \Vife of 
Richard Long, Clerk; not only fo, but gives her a Legacy 
of 100 l. Fr01TI hence it follows necefTariIy, he meant appa
rent, in the vulgar Senfe; that is, the hrfl Son; for he 
could not mean Heirs of a dead Ancefior, but the Heirs of a 
living one; and that is, Heir Apparent. Again, the next 
Heir is exprefsly diiinherited, and the Defendant had no 
EHate devifed to her; and had only the Expettation of a dry 
Rever11on, after feveral Enates-Tail; which is of no Confide ... 
ration in the Law: And there is a further Argument why it 
roufl: be taken to be l-ieir apparent; becau[e the Heir gene .. 
ral cannot take, till Failure of HTLle in his Aunt Elizabeth 
Long. The Words are, in Default of Juch IjJue, i. e. of Eli
'~abeth Long, the Reverfion and Relnainder of all n1y [aid 
'Lands and Efl:ate, to be and relnain to his own right Heirs ,: 

.,
-~ 

Thefe \Vords infer a {hong Negative, and are as much as if Another neA 

he had faid, that as long as there is Male HTlle of Eli:zabeth gal.tiv~ 101-
, P lcatlOn. 

"Long in Being, my right HeIrs {hall not inherit; or as if pe 
had {aid, on Failure of HfLle of Elizabeth Lang, then, and . 
not till then, my Heir !ball have it; io that if tbe nTue of 
Elizabeth Long cannot take, no Body can. Like the C:1fe of 
I 3 H. 7. 17. A Man devifes, that after the Deceafe of his 

'\V lfe, his Son and Heir fhould have his Houfe; it was held, 
his Son and Heir in tbis Cafe could not have the Haufe du
ring his \Vife's Life; for altho' it is not exprefsly devifed to 
her, yet by necdfary Intendment, the \Vife mufi have it, 
elfe no body can; for it cannot defcend to the Heir, becaufe 
the TeHator had broke the Defcent. Now, according to 
"their Confiru8:ion, the TeHator mua be inops J.'Jentis, as well 
as inops Concilii, that for three' Lines together, he fhould ex
prefs himfelf in Tenus very plain and very iigoificant, but 
,fhould mean Nothing by thein. . 

No Man is [uppofed to ufe any \Vords without [orne Mean- No Word~l 
. d J • 1 R I f L 1 'd d . 1 d C in a Will to 109, an 10 1S t 1e U e 0 aw al own 10 Pow. om. be re'eCl:eJ if 

5 23, 540 • That not one \,V' ord of a l-.1an's \Vill is to be they)rnay 

pared off, if it In1Y bear any reafon:able Senfe or Meaning. ~~~~fea~~:I~~' 
A Devife to a }vIan and his HIlle, if the De\'ifee had HTue, it {lluttion. 

is a joint Eilate to them all; but if he h:lve no Hrlle, the 
H Devifee 
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Devi[ee iball take an Efiate-Tail; but how is that, fay the 
Books, finee Iffue cannot take in pr£jenti, there being no If. 
fue; rather than that \Vord fhall be void, they fhall take in 

3 D'Anv. futuro. 6 Co. Wild's C3.fe. \Vhereas in a Deed, the Donee has 
~t· pI. 17, but an Eftate for Life. Co. Litt. 20. b. I Pent. 382. There 
Eq.Abr.I8I. is a Cafe of the 26 Eli~: quoted by Lord Hale'; A 1\1an 
pI. IS· takes Notice in his Will, that his Brother was dead, and had 

3 D'Anv. 
5 15. pI. 7. 
earth. 154. 

a Son; and he himfelf had three Daughters, who were his 
right and immediate Heirs; he gave theln 2000 I. but gave 
his Land to his Heir Male; it was held, that this was a good 
Devife to his Brother's Son, tho' not Heir, nor perhaps ever 
would, yet held a good Name of Purchafe. . The next Cafe 
is Burchet and Durdant, 2 Vent. 3 I 2. which is the fame Cafe 
with ours, but not quite fo {hong; it had formerly been dif. 

Eq.Abr.2I 4. puted under the Name of 'James and Richard/on, I Vent. 334. 
~~i~\05. 2 Lev. 2 3 2. Raym. 3 3 o. 2 'Jones 99· Pollexfen 457. 

where a Devife to the Heirs Male of the Body of. Robert Dur
dant then living, was adjudg'd twice in the King's Bench, 
once in the Exchequer Chalnber, and twice affirm'd in the 
Houfe of Lords; and held to be a good Limitation to George 
the eldefi Son of Robert Durdant, tho' Robert Durdant was 
living. Now there can be no great Difference between Heirs' 
Male of the Body of Robert Durdant, now living, and Heirs 
Male of the Body of my Aunt Long, now begotten; thefe 
\Vords now begotten being tantamount to now living. 

If that Cafe be Law, which has been adjudged fo often; 
ours is fo too; that the LeIlor of the Plaintiff takes by Pur
chafe, and that it was a Remainder vefl:ed in the Life of Eli .. 
~abeth Long, and that this is a fufficient Defignation of the 
Perfon to take; and is as r1)uch as if he had faid, to his Heirs 

3 Keb. 832• apparent. Every Circumftance jn this Cafe of Burchet and 
Durdant, is in ours; and in our Cafe are fome Hrong Circum
fiances not in that. The firft Reafon in our, Cafe is, that 
the Teftator took Notice that the Anceftor was livina, and 
therefore could not intend Heir general, but a pa~ticular 
Heir, i. e. Heir apparent. Our Cafe is the fame, nay 
fironger, for there it was only found, that George was God .. 
fon and Nephew to the De~i~or; which might be, and yet he 
not know hIS Godfon was hvmg; but here a Legacy is gi,ren 

4 he~ 
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her, and not only fa, but by exprefs \Vords a1[o, he calls her 
the \Vife of Richard Long, Clerk. In the next Place, Georg~ 
Durdant -was Heir apparent, i. e. Heir in common Parlance, 
!-md he defcrib'd him in this Manner, becau[e the Nan1e 
perhaps might not occur to the Memory of the Tefiator. 
All this happens in our Cafe, the Leffor of the PlaintifF is 
Heir 2pparent. Then there is another material Circumftance 
in that Cafe, and that is now living; which den10nHrJted 
who he meant. 

So it goes in Q!.mlification of the firia Notion of HI.':·ir, 
and fa denoted and explain'd it to be Heir apparent. N()\~ 
in our Cafe we have \Vords of the fame Import and Signifi
cation, and thofe are, lawfully begotten; Heirs of the Bod y 
now living, and Heirs of the Body now begotten, being tanta-
mount to now living; and this Meaning is greatly enforced An A:gu

by the DiHin8:ion and Oppofition the Tefiator himfelf has ~~:n~!~:
Jnade between Heirs of the Body begotten, and I-Ieirs of the t?r'.s Varia-

B d b b ,vh h L' . , , h' 'II tlOn of Exo Y to e egotten: ",' ere t e unItatIons In t IS \V 1 , preffion in 

are to Heirs Male of the Body, where there were none living, different 

h 1 d ' I r 'f I d Parts of the e a ways an In every P ace lays, lielrs 0 t le Bo y to be lViII, 

begotten; and in the only Place where there Was Hiue, he 
fays, Heirs of the Body begotten; and in no lefs than five 
Places, he fays, to be begotten, where he knew there was no 
Iffue; and in the only and laft Place, where he knew there 
was Hfue, and had taken Notice of thenl, he varies his 
Phrafe, drops the future Tenfe, and puts it in \Vords de prte-
fenti, Heirs of the Body begotten. This could not well hap-
pen to be by Accident; it is fcarce po11ible the laft of fix Ex .. 
preHions fbould vary fronl the five firH~ unle[s it was defign'd. 
Now in the former Cafe fuch ConHruetion waS nlade to 
fupport the \Vill, and the Intent of the Party; but here to 
conihue this to extend to future Heirs, would be for no 
other Purpofe than to make the "Vin void, and to defeat the 
main Intent of the Devi[or. \Vhen a M~H) fpeaks improper-
ly in a \Yill, the Law will fometilnes fuppo[e he nleant pro .. 
perly; as if he fay, H.credibus procreatis, if there be no lillIe, 
the Law will {llppofe he Ineant procreandis, to fupport the 
Will. But when a l\1an fpeaks properly, to fuppoie and in-
tend he nleant improperly, fo as to deHroy the \Vill, as in 

this 
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this Cafe, is fuch a conHruD:ion as I believe was fcarce eVer 
heard of. Again, in that Cafe 'tis devifed to the l-feirs 11ale 
of the Body of Robert Long, now living, and for \Vant of 
fuch Heirs, then over; but our \Vords are, in Default of fuch 
IJJue, which points out to his Aunt's three Sons only, and their 
Hfue, which makes our Cafe 1nuch ilronger; for thereby the 
fevere ExpreHion of Heirs is foftened, by {hewing what Heirs 
he n1eant, fuch as were Iffue of the Body; and hereby an 
Eftate-Tail, by neceffary Implication, is veiled in the three 
Sons by Succeffion one after another; and by this it appears, 
that the Devi[or, by Heirs Male of the Body, meant I[ue 

Iifue of the Male; now I{fue of the Body is of the fame Import as Heirs 
!:~ ~!;~;t of the Body, as appears ~;: the Statut,e De .Donis, of Weftm;. ,2. 

as Heirs of and nlany other Authonties. And If thIs had been a DeVI[e 
the Body, to the Hfue of Elizabeth Long, the \Vords fubfequent, and in 

Default of fuch IJJue, would have made it an EHate-Tail, in 
the Leffor of Plaintiff; and [0 in SucceHion to the other Sons. 
Nor is it any Objeaion to fay, that it would be uncertain 
which of the Hfue fhould take hrll; for if a Devife be to the 
Iffue and their Hfue; and there be more than one, it mull: 
go to the eldefi in a Conde of De[cent; otherwife IJJue 
would not be Nomen colleftivum; and this was the Opinion of 
my Lord Hale, in I Vent. 229. who explodes the DoB:rine 
of the Uncertainty of fuch a Devife; and fays, that the Cafe of 
~aJer and Taylor, which is that way in 3 ero. 742. is too rank 

3 D'Anv, to pafs for Law. There is the Cafe too of Lodington and Kime, 
183. pI. 24· L D 'r E . r L'r d· C r Eq.Abr.18:1. 3 eVe 43 I. evne to vers Armin lor ue, an In ale 
pl. 23· he fuall have I{fue Male, then to fnch Iffue Male and his 
I Salk, 224· Heirs; this was held to be a good Devi[e to the firil Son and 

Heir Male in Tail, and that he took by Purchafe. And here 
it was objeaed, that it was uncertain which of the Male Hfue 
:lliould take hrfi; but held by the whole Court, that the Heir 
fhall not be diflnherited by Probabilities; but here it is by 
exprefs Terms, for the Heir is not to take, as Heir, till 
after the Failure of Iffue Male of Elizabeth Long. So is 
I 3 H. 7. 17. Bro. Devife 5' 2. A 1\1an devifes his Goods to 
his Wife; and after the Death of his \Vife, that his Son 
and Heir fuould have his Houfe; here Son and Heir 
cannot have the Houfe, during his \Vife's Life; for though 
not exprefsJy devifed to his \Vife, yet by neceffary In-

4 ten~ment 
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tendment the \Vife mufl: have it, elCe no body can; for 
it cannot defcend to the Heir, becauCe the Tefiator has 
broke the Defcent. Vaugh. 263. So here, if the HfLle of 
Eli~abeth Long cannot take, no Body can; for the Heir can
not inherit, by the exprefs \Vords of the Will, till Failure 
of Iffue Male of Eli~abeth Long: Now to [uppofe him to 
have no lVleaning in thefe three Lines together, is to fuppofe 
him inops Mentis, as well as Concilii; [0 that the eldefl Hflle 
Male fhould t~ke, even tho' they were Twins, he that was 
the firil: born fhould take. So is Dyer 3 33. A Devife to 
the Haufe or Family of fuch a One, held to be a good 
Devife to the Chief and Eldefi Perron of the Family, ac
cording to the Courfe of COlnmon Law. But after all, 
the \Vords now living, l1light have another Senfe, but the 
true Reafon was, that this was the Inoa probable Reafon, 
and mon agreeable to the Intent of the Party. In the next 
Place, the Confequence of this Confhu8:ion they contended 
for in that Cafe, was not [0 fatal as in ours, for if in that 
Cafe they had rejeCled the "lords, now living, that would have 
cut off but one fingle Branch of that Family; it would have 
fet afide only George Durdant; for if there were other HTue 
born after, as there might be, thofe would have enjoyed this 
Efiate by the fubfequent Words, and to fuch other Heirs Male 
and Female, as he /bould hereafter happen to have. Bu t in our 
Cafe, not only the Leffor of the Plaintiff, but all the Fami. 
ly of the Longs, Root and Branch, are to be cut off, and fet 
afide, tho' the Heir at Law is exprefly pofiponed to all the 
Iiflle of Eli~abeth Long. 

29 

But then 'tis objeCled, if the Leffi)r of Plaintiff take _An. Oh~ 
by Pllrchafe and by Defignation of the Perfcm, he can Jecbon ; 

take but an EHate for Life. Anfwer: He {ball take an anfwcred. 

E1l:ate-Tail, and fa it was held in the Cafe of Burchet 
and Durdant, and is there refolved as the third Point of 
that Cafe; for the Court held, that the \Vords, Heirs of Heirs oft!N 

h B d I - - Id k Eil '1'"1 h' 1 Borly nuw Ii· t, e 0 ~ now lvmg, wou rna e a~ .late- aI, to" t 1e ving c:;rry an 

Son took by PUTchafe, becaufe Hell'S IS Numen colle(,C"/:tvum, Efbte-Tail. 

~·md is fonletimes 10 taken when 'tis only Heir in the fingu-
lar Number, as a DeviCe to one for Life, Re1TI:1inder to 

the Heir Male of his Body, this is an EHate-T<!il in tbe r).~-
I vjCee; 



2 D'Anv. 
55 6. pI. 4. 
2 Rol. Abr. 
794. pI. 6. 
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vifee; fo is the Cafe of Pawfey 2nd Lother, 2 Roll's Abr. 253. 
but then it may be faid that the fubfequent Words in that 
Cafe helped to Inake it 3n EHate-Tail, for the fubfequent 
\Vords, whicb arc, and to fuch other Heirs Male and Female, as he 
foall hereafter happen to have of his Body, that is, as Robert the 
Fatber ihould have, give every other Son of Robert an Eftate
Tail; but they do not at aIlaffeCl: the EHate of George, 
which fubfiHs only on the \Vords Heirs of the Body of Robert 
now living; for by the other \Vords he is excluded. But this
is no new ObjeClion; for lvfr. Juflice Dolben, the only Judge 
againH that Judgment, made the fame ObjeB:ion, but was 
over-ruled. Nay, 'tis f2id in 2. Lev. 2. 32. that after the nrfi: 
Judgment in the Cafe of James and Richardfon, a new 
Ejetl:ment was brought of other Lands in the fame "ViII, af
ter the Death of George Durdant the Son, againfi his Heir, 
to try this very Point again; and it was adjudged over 
again, and the Judgment affirm'd in the Houfe of Lords, 
that George took a Fee-Tail, and not an Efiate for Life 
only. 

Another In the Ian Place 'tis objeB:ed and firongly infified on, that if 
Objection; Thomas the eldefl: Son take by Purcha[e, tho' he fhould take 

an Enate-Tail, yet that none of the refi of the Children can 
anfwered. take. There is a full An[wer to that; the [ub[equent'\Vords· 

in Default of fuch IfJue, will make it an Efiate-Tail by Impli
cation, to all the Hfne; for if Heirs of the Body, are here 
\Vords equivalent to IjJue of the Body, as we contend 
they ::lre; then thefe \Vords, in Default of fuch IjJue, plainly 
Inake an Ellate~Tail; and fa is the Opinion of ll1y Lord Hale, 

s. C. IVent. in the Cafe of King and J!rlelling, I Vent. 230. Devife to his 
2rD

4;A Son Bernard for Life, ~md after his Decea[e to the Hfue of 
3 nv. . • 
182. pI. 21. hIS Body, and for \Vant of fuch Hfue, then over; whIch 
;~~.A;r q. \Vords in a \Vill, [lYS be, make an Efiate-Tail by Implica-

tion; and that the Rem::linder over could never take 'till I{fue 
fail'd. But there is another An[wer to this, and that is, that 
this very CJbjection has been over-ruI'd in that Cafe of Bur
chet and Durdant; for if in that Cafe, the Efiate had veiled' 
in George by Pllrcba[e, and he had the Inheritance, the other 
HTue which took by De1cent frOln the Ancefior, could not 

take 
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take at all, and this very 1"1rgument was u[ed by 11r. J ufiiee 
Do/ben, who was againH the Judgment: By thi$ ConihuClion, 
fays he, the Heirs born after are excluded; and yet that did 
not pre_vaiL Iyent. 334. 

The Sum of the Argument is this, This dying 11an has The Ar~u-
r'd l' r If l' . I i1 °a 11 l' . J. I ment briefly eXprelS 11mle, t 10 not H1 t le lfl ell erms, yet In HIe 1 recapitula-

Terms as the Law allows and owns. The Language he u[es is ted. 

to be found in Statutes, Law Books ::lnd Records. Here is 
no Efiate devifed contrary to the Rules of Law, nor any 
Maxim of La\v broken; according to our ConHruCtion, every 
Line of this \Vill is fignificant, and every \Vord has fonle 
Meaning, and all the Parts are confiHent one with ano-
ther: But according to their ConHruCl:ion, a Man is made to 
fpeak for three Lines together, and to mean nothing; ::md a 
whole Fatnily is fet afide, againft the exprefs 'Vords of the 
Tdtator. C 

After long [)ebate and Confideration, the Lord Judgment 

Chief Baron, and the relt of the Barons (except Baron f?rt.hePlain-

) f 0 . 0 1 h L 11' f 1 1· '1l~ tlff In the Bury were 0 pIllIOn, t Jat tee or 0 t 1e P amtln, Exchequer; 

Thomas Long, the eldefi Son of Eli~abeth Long, had a good 
Title by the faid \Vill; and [0 gave Judgment for the Plain-
tiff: But a Writ of Error being brought in the Exchequer revcrfd in 

Chamber, this Judgment was by the Opinion of the two the Exche-
. f 11' f' d b b 1 0 o. r r quer Cham-Chle J lllllces, revene; ut y t 1e pInIOn or the Houle ber, 

of Lords, Nemine contradicente, this Reverfal was reveri'ed, but affirmed 

and the J udgn1ent of the Exchequer affinned. ~. t~:CL~ufe 

DE 
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Term. Sana. Hill. 
3 Georgii I. 

In the E X C H E Q 'U E R. 

Horfeman, qui tam, &c. ver[us Gibfon. 

Information T HIS was an Information againfl: the Defendant as 
grounded on • ' 
the Stat. of MaHer of a ShIp, upon the Statute loth of Qleen 
10 hC?:.b' .A.nne, Anne, for the Penalty in that Statute for mooring 
pro I Itmg ., • 
under a Pe- his Ship, being a Merchant-Iuan, at the Kmg s Moormgs. 
n;t1ty the 
Mooring of any Ships at the ~een's Moorings. 

ObjeCtion in 
Arrefl: of 
Judgment. 

There was a V erd itl: for the Plaintiff, and the Defendant 
mov'd in Arrefi of Judgment, That the Information was 
naught; for that it avers, th:lt at the Tilne of the Mooring, 
the Defendant the Mafier, had the Care of the Ship; but 
does not a,'er that the ~\1afl:er was on board at the Time of 
tnooring the [aid Ship. It was urged, that this is required 
by the \Vords of the Statute, and fo this Cafe is not brought 
either within the \Vords or Meaning of the Statute: \Vhich 
mull be, that he fhould be then in the aClual Exercife of 
his I)uty, as Mafier, by his Prefence on board, and cited 
I Sand. 49. Hardrefs 2 Ii· That was an Infonnation on 
the ACl of Navigation, and it was not averred, that the 
Goods were not of the Growth of Holland, and held ill. 
And it was further [aid, that the Aa did not intend to pu
nifh anyone who was not on board, and who perhaps knew 
nothing of the Matter: And here he could not; for he went 

Penal Sta- afhore bef()fe the Ship was moored. And it was further 
tutes are to be d h h' 1 d 1 b d d expounded urge, t at t IS was a rena Law, an oug It to e expoun e 
LiVourably. I fa vour-



In the Exchequer. 

favourably, apd it was hard for hin1 to anfwer for the Fault 
and Offence of another; and if this was the true Can .. 
firuCtion, then the Mate, or any other Perron who had the 
aB:ual Command of the Ship, would be an[werable, as well 
as the Mafier ; and fa two Perfons would be anfwerable 
for the fame Crime and Offence, which would be un rea
[onable. 

The Attorney General Sir Edward Northey, and others, Argument 

argued to the contrary, that the Averments in the Informa- ~~o~~. 
tion were proper and fufIicient; that it was laid in the In
~rmation, that the Mafier had the C~1Te and Government 
of the Ship; that is, the immediate Care; for there can-
not be two Per[ons that have the immediate Care, but they 
ll1ufi: be in Subordination; and the Mafier will be anfwer-
able tho' not on board; for the Words of the Statute are in 
the DisjunB:ive, Captain, Mafier, or Perfon, having the 
Care or Comlnand of fuch Ship, that ihall be then on 
board. And the \V hole COLlrt on taking Time to confider The Opinion 

of this lvlatter, was unanimoufly of Opinion, that it was of the Court 

d f' . d 1 h {i Jr' for the a goo In ormatlOn, an t lat t e Averments were llmClent Crown. 

to bring it within the Statute. They held, that it was both 
within the \Vords and Meaning of the Statute; for that the 
\Vords in the Statute, that !hall be then on board, rnnfi, in 
a grammatical Confiruction, as well as in good Sen[e, be 
referred to the Vlords, Perfon having the Command of the Ship, 
and not to Captain or A1afler; for that the Particle or, plainly 

, disjoins the SubHantives Captain and Mafter, from Pe~ron ha
ving Care and Command at the Time of lrlooring, and cannot 
relate to the Captain or Mafier, becau[e he has alw~ys the 
Command of the Ship, as well when he is aihore as on 
board; and therefore this Sentence muH: be read with the 
\Vord otber; or other Perf on having Care or Command, 
i. e. the a[tual Care and Conunand of the Ship at the 
l\fnor;ng. The \Vords are, " If any 11erchant's Ship i1311 
,- faften to any of the King's 110orings, or Ex themfelves 
" to any of the King's Ships or Hulls, the Captain, Ma
" Her, Commander, or Perf on having the Care or Com
" lTIand of [ueh Ship, that fhall be then on board, to for", 
" frit," 0'c. This confiruB:ion is proper fr 0 111 tbe Pre-

K ~mbtf') 
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The Mafter 
an[werabJe 
for his Ser
vant's Neg
ligence. 

In the Exchequer.-

amble, which recites the Mifchief, that the King's Ships 
were fubjea to hre, and the Moorings worn out; that by 
this Means there was an Opportunity of running Goods and 
imbezilling the King's Stores; and who is the Caufe of au' 
this? why the Mafier and the Perfon left on board: For 
'tis recited, this happens thro' the Carelefsnefs of the Perfon 
left on board; therefore there ought to be a Remedy ade
quate to the Mifchief, which is to give the King an EleClion 
to punifh the Mafier or Servant; the Mafier for not putting 
in a more careful Servant, and for leaving the Ship before 
fhe was moored; and the Servant for his aaual Breach of 
Duty, doing the Mifchief: The contrary ConHruClion 
would excufe the Mafter quite, and releafe him from Part 
of his Duty which the Law creates, that is, to fee to his 
Moorings, and her Bed and Lying, and put the King to 
take his Remedy perhaps from a Cabbin-Boy or common 
Sailor who is aaually on board. The Mailer is anfwerable 
at Common Law for the Negligence of his Servant; the 
whole Care and Charge of the Ship is committed to the 
Mailer, who is Exercitor Navis, he engages againfl: every
thing, except Damnum fatale, i. c. P~rates and Storms. As 
the Mailer may hypothecate for NeceHity, fo econtra he' 
is anfwerable if fhe perifhor be injured by his own or Sea
mens Negligence. Hob. 12. 

Suppo[e this Ship had got fron1 her Moorings, and fell foul 
of any other Ship, or broke her Back, tho' the Mafter were not 
on board at the Mooring, he would have been anfwerable; nay 
he is anf werable, tho' no apparent N eglea either in him or 
his Servants and Seamen; becal1[e of his exprefs Engagement 

I D~Anv.I2. to take Care of and condua the Ship, and ·has \Vages for it; 
plL' 6. 6 and fo is the Cafe of Morfe and Slue, 1 Vent. 238. 
2 ev. 9. 
2 Keb. 866. 

An[wer to But it \Vas objeaed, 'tis a penal Law and fhall be taken 
t~e~bj.eaion by Equity. ' But tho' this be a Law in fOlne fort penal 
that It IS a , 
penal Sta- yet it is a remedial Law, and beneficial for the Publick ; 
tute. and therefore ihall have a free and benign ConfiruClion, as is 

Plowd. 3-6. b. If a Statute be beneficial to \rery many, and 
punifh but a few, thofe are called gracious and beneficial 
Laws. 

2 The 
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The Aaion is given in the alternative to one or other, 
but not againft both, as the Cafe of Marje and Slue; where 
it was held, that an AClion of Cafe for Goods loil: out of 
a Ship, would lie either againfl: the Mailer of the Ship, or 
againft the Owners. So E[cape will lie againft the Gaoler, 
and yet the Sheriff is liable, for refpondeat Superior. I Vent. 2 3 9. 
but not againil: both, and a Recovery againft one may be 
pleaded by the other; for, a double Satisfa::tion no Man 
ought to have for the faine Thing. 

But then there was an Objeaion to the finding of the ObjeCtion to 

VerdiCl, that the Jury had found more than was averred in the Verdi8:; 
•• more found 

the InformatIon, or that was In the HTue; for, the Infor- than is in 

mation doth not aver that the Defendant moored the Ship, Ifiile; 

but the Verdia finds it [0. But it was over-ruled by the over-ruled. 

Court, for the Information is laid in the Words of the 
Statute, that the Ship was moored; fo the Defendant being 
Mailer, by necdfary Implication, the Mailer then did it, 
who had the Care and Command of the Ship; and if the 
Mooring is fuppofed to be done by him, then 'tis Part of 
the Iffue. They find quoad the Mooring of the faid Ship 
by Defendant Gibfon, and lying there five Tides, Defendant is 
guilty; this had been all one and as good Senfe, as if per Caro-
lum GibJon had been left out, for 'tis not material who the Ship 
was moored by, fince the Captain is liable, if he is guilty, 
as to Mooring and continuing five Tides, then he moored 
the Ship. MorJe and Slue is a {honger Cafe than this; the 
Declaration was, that the Mailer received \Vages of the 
~1erchant; and the Verdict was according to the Truth, that 
the Mafter received \Vages of the Owner of the Ship, but 
it was held not material; for the Merchants pay the Owners, 
and the Owners pay it over to the Maller. But this is not 
a Confirl1Ction according to the Equity of . the Statute only, 
but it is a Cafe within the \Vords and Meaning of this La\v, 
according to the moil: natural and proper ConfhuB:ion; 
and penal Laws muft be fa conilrued as well as others. And 
Baron Fortefcue A. rernembered a Cafe between Aylmer and 
.iHorris, Pafc. I Geo. I. determined by Lord Parker Chief 
Juilice of the King's Bench at Nifi prius in Middlefex, -which 

was 



ObjeCl:ion as 
to two Pe
nalties ; 

anfwered. 

Judgment 
for the 
Crown. 

In the Exchequer. 

was an Indebitatus AJJumpfit for 220 l. Money received to 
the Plaintiff's Ufe, as his Share of a Prize taken by the 
Defendant, the Plaintiff being Admiral and Flag" Officer, 
given by the Statute 6 Ann. fol. 277. which fays, If any 
Ship be taken and condemned as Prize, the Flag-Officer, or 
Commander, and other Officers, Seamen and others, who 
fhall be aaual1y on board fuch Ship which fhall take [uch 
Prize, fhall have the [ole Interefi of [uch Prize in fuch Pro
portion, as the Q!.leen by her Proclamation ihall think fit; 
and by the Queen's Procblnation, the Flag-Officer is to have 
one Third of the Captain's Share, who has for his Share three 
Eighths. The Lord Parker, now Earl of Mtlcclesjield, held, 
that the Prize being taken under the Command of Admi
ral Aylmer, and under his Direttion, tho' he was not aB:u-
ally on board nor in Sight, yet he fhould have his Share. 
This is a fironger Cafe than ours, for thofe Words are all 
in the Conjunttive, Flag-Officer and other Officers who 
/hall be on board; and yet the and was confirued or, to 
make it agreeable to good Senfe and the true Meaning of the 
Law-makers, and within the Reafon of the Common La\\r. 
Then it was objeaed, they may have two Relnedies, and 
recover two Penalties for one and the fame Offence. An
Jwer: That cannot be, and is a Miftake; for when the Re-
covery is againfr the A1afier, the Eleaion is determined. So· 
Judgment as before was finally given. 

• 

.D E 
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Term. Parch. 
9 Georgii I. 

In the KIN G' S BEN C H. 

The King ver[us Earbery. 

T HE Defendant lvlatthias Earbery was a worthy ho- A Writ of 

neft ClergYlnan, and a good Divine, but was drawn Error in all 1 
• •• Cafes except 

. In by fome of hiS Party to WrIte a Pamphlet, c:illled Treafon and 

The Hiftoryof the Clemency of our Engliih Monarchs; in which Felony, is 

the Miniftry thought there were fome fcandalous RefleClions ~;:~:eJ:~ 
upon the Government, he was therefore indiB:ed for a fcan- jfitite. 

dalous Libel againft the Government; and thereupon, for 
\v ant of Appearance, he was outlawed. Whereupon the Defen-
dant giving Notice to the Attorney General, moved for a 
Writ of Error, which the Attorney General oppo[ed, as not 
being allowed in the Cafe of the Crown, without the King's 
Leave. 

Anciently no Man could be outlawed but for Felony or Hifioryof 

Treafon, and the Punithment was Death; he had, as the Outlawry. 

Law calls it, Caput lupinum, his Life being expofed to every 
one he tnet. But [orne time after, Proceis of Outlawry was 
ordered to lie in all Athons that were f2...uare Vi &/ Armis, 
which were called DeliEta; for the King had a Fine: And 
{ince that, by divers Aas of Parliament, Outlawries lie, in 
Debt, Account, Cafe, and feveral other Cafes. By all thefe 
Ouda wries he is extra Legem pojitltS, forfeits the Profits of 
hi~ Land, and all his Goods, and is diLtbled to [ue; but 
this is onl y ProceJ's ro bring hiln i~l to an[wer the King's 

. L Suit; 



Outlawries 
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Means re
verfible. 
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Snit, and [0 it is of Excommunication. Plea of Outlawry 
does not abate the \Vrir, it is only in Difabi!itv of the Per-

~ J 

fon 'till he fues out a Charter of Pardon. Co. Litt. 128. b. 

If one who is in PriCon !hall be outlawed in Debt, Trer .. 
pafs, or in' Appeal of Robbery, he {hall reverfe this Out
lawry by \Vrit of Error; but \vhen the Defendant comes in 
on the Capias tttlagatum, then it is by Plea for Matters appa
rent in the Record; but for Matters of Faa, as Imprifon
menr, Death, tic. it is by \Vrit of Error, unlefs it be in 
Felony, and there he may plead, in Fa-uorem Vitte. Co. Litt. 
2 ) 9. b. 

Severe Con- To refufe the Defendant a \Vrit of Error in this Cafe, is 
fefu~nces of a worfe PuniHlment than the Court would or could inHiB: 
~~i~n~; for the Crime itfelf, beclUfe of the Forfeitures of his Goods 
~:~~.r in this and Difability of the Perfon, and rouft end in Imprifonment 

Stat. 4 & 5 
W.&M. 
c.I8. 

for Life; and if for a fingle Trefpafs, is a fore Imprifon
ment. On Scire facias to repeal a P~tent, whether the 
Party could bring a Writ of Error without Petition to the 
Crown was a Q!.leilion. But it feerns to be agreed, that aU 
Outlawry may be rever fed in fome Cafes, without fuing by 
Petition to the Crown. 3 Leon. 160. 2 Leon. 194, 244. 
Many Outlawries have been reverfed by 'Vrit of Error, and 
yet in fnch' Cafes the King has an immediate Intereil. 

4th and 5th William and Mary, cap. It. recites Outlaw~ 
ries in the King's Bench for Debt, _ Trefpafs, and other Mif. 
demeano~s; and that fuch cannot be rever[ed but by the 
perfonal Appearance of the Party; whereby, if it be a poor 
1\1an, and he dies in Prifon, he i3 very unfortunate; and if able 
and living, it is very chargeable to rever[e fuch Outlawry. 
This Aa fays, for the more eaf), re-uerjing Outlawries; and 
provides, that no Perfon outlawed in the faid Court of 
King's Bench, for any Caufe (except Treafon or Felony) 
{hall be cOlTIpelled to appear in Perion to reverfe, but may 
do it by Attorney, and rever[e the Outlawry in all Cafes 
without Bail (exc~pt where fpecial Bail is ordered by the 
Court.) King ver1us Mac,1rtny, Trin. 2 Oeo. I. the Defen
d:il1t was outbwcd for the Murder of Duke Hamilton; and 

2 It 
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it was referred t? the Attorney General, ,wh? made ?is Re- ~l~~~~r~~ 
pOft, that a Wnt of Error was never denIed If the Wltndfes Outlawry 

I' T' for Murder, 
were 1\ mg. the Witne{[es 

being alive. 

One outlawed for a 11ifdemeanor, and fined 5 000 I. and EffeCt of 

the Court held the Fine was naught; becaufe in a Mifde- 2:~I~r~e_ 
meanor, the Outlawry does not work as a ConviCtion for meanor. 

the Offence, as it does in Treafon and Felony, but as a Con-
vittion of the Contempt for not anfwering, which Contelnpt 
is punillied by the Forfeiture of his Goods and Chattels; 
and if he be fined now, he lTIufi be fined again on the prin-
cipal Judgment. 

That an Outlawry is no Conviaion in Mifdemeanors, It is not a 
r Fl hl" . )~ it l Conviaion lee eta 42. ,-uamVlS qUlS pro contumacza ICJ Ug.1 ut agetur, . 
non propter hoc conviBus eft de faao principali. ICing verflls 
Tipping, I W. & M. Salk. 494. 

'Tis a great Charge to reverfe an Outlawry in the King's Different 

Bench, becaufe the Defendant mua appear in Perfon, but Courfe in 

he need not in the Common Pleas, but may appear by At- ~::: and 

torney. If the Attorney General confefs the Error, De
fendant fhall plead prefently, and be tried on the In
diament. 

In perfonal Aaions, tho' for 10000 I. if a Perfon be out- In perfonal 

lawed for the fame, and if the Defendant appears at the ACtions. 

Return of the Exigent, he may reverfe the Outlawry with-
OUt putting in Bail; and tho' Defendant be at Liberty and 
bailed, yet frill 'tis a Punilliment, i. e. Forfeiture of Lands 
and Goods. The §2.ueen verfus Leigbton, was on a Con- 1 Salk. le6. 

viB:ion of forcible Detainer, and the Defendant was fined 353, 450. 

100 I. a \Vrit of Error was brought, but the Court would 
not bail the Defendant, but agreed per Cur' that on a \Vrit 
of Error to reverfe an Outlawry the Court will take Bail, 
but not to reverfe a Judgment. In an IndiCJ:ment, Pafch. I Salk. IC6. 

4 Ann. the Court refllfed to bail the Defendant being in 
Execution. Suppo[e this were the COlnmon Cafe of an In
d:ttment for a Battery, and the·Defendant outlawed for the 
iame, would not that be juH the fame Cafe as on an Out-

lawry 
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lawry in a Civil ACtion, you cannot fine him or punifh him 
for Contempt; for on the Outlawry he is difabled and for
feits; and if a \Vrit of Error be refufed, he mull be kept 
in Prifon all his Life long, for a Contempt only for not ap
pearing. And indeed this is in the Nature of a Civil ACltbn, 
being only for a Mifdemeanor. If a 1\1an be outlawed in 
Battery, is he to remain in Gaol for ever at the King's Will 

Reafons and Pleafure? To have a Writ of Error in Felony or Trea
~gaTinfl: ~rror fon is inconvenient and unJ'uft, becaufe of the great Forfei-
111 reaton • 
and Felony. tures to the feveral Lords, and to the Crown; but In 1\1i[-

demeanors no Inconvenience, an ACtion will lie for a Libel, 
and fa will an Indithnent. 

The Attorney General at another Day, moved this Matter 
again; and Chief J uftice Prat and Powis feern'd to think, 
that the Defendant in Difcretion ought not to be bailed; but 
J uHice Eyre and Forte/cue A. were dear of Opinion,. this was 
a Cafe within the ACl: of Parliament for Reverfal of Out
lawries, and therefore he ought to be bailed. For altho' in the 
Preamble 'tis faid where the Proceedings to the Outlawry are 
in the King's Bench, yet in the Purview and in two or 
three Clau[es 'tis faid only, Outlawries in the King's Bench, 
and this is now an Outlawry in the King's Bench, being 
removed hither by Certiorari; for now 1(is a Record; and 
'til] it appears on Record, Lord Coke fays exprefsly, it has 
no EffeB: as to Forfeiture, and here it Eril appears on Record 
and no where eIfe; fo they thought it was within the expre[s 
Meaning and Intention of the- Ad: to bail him. And Eyre 

Vide 2 Lev. and Forte/cue A. quoted 2 Salk. 5°4. that it was the Re
~~ton's folution of all the Judges of England, except Judge Price and 

Judge Smith, that the ~leen could not deny a \Vrit of Error, 
but that it was grantable ex debito Juflitite (except in Trea[on 

Outlaw.ry.is and Felony); and the true Rea[on why one outlawed for Trea-
a Con v Ictton fc F 1 ' 1 "u' f E . h 1 1'7' , in Treafon on or e ony, can t lave a \'\ fIt 0 nor, WIt out t Je ~mg S 

and Felony. Leave, is becau[e it is a Conviction; and then he has forfeit-
ed all he has to the Crown. Upon this the whole Court thought 
it rea[onable and jufl: that he fhould have a'Vrit of Error; and 

The Writ thereupon the Attorney General did itumediately fign a \Var-
granted in 
this Cafe. rant for a \Vrit of Error, anq did confent to his being bailed 

to appear accordingly. This was Dloved three or four tinles. 
2 DE 
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The Duke of Somer{et ver[us France and 
other 7enants in Cumberland. 

41 

T HIS was a Trial at the King's Bench Bar, on a fpe- A Trial at 

cia1 I[ue direaed, to try the Cullom of feveral Bar to prove 
• . . the Cufrom 

Manors of the Duke of Somerfet In Cumberland, 1. e. of a Tenant-

whether he was entitled to a general Fine, as his Duchefs R~ht E~ate 
was when ihe was living. Theie were Tenant-Right Efiates ~ ae~:n~r~e '" 

in Cumberland' and it was agreed this Cufiom extends only Fine on the , , . Death of the 
to three northern Counties; i. e. Cumberland, Weftmoreland and Lord in the 

Northumberland. The firil Queflion was upon the Evidence ; ~~;;~ ~~~-n. 
for, my Lord Duke's Counfel were forced to make ufe of the ties. 

Evidence of other Manors in the fame Counties that had this 
Cufton}; for it was clearly agreed, that Evidence of a Cu-
,flam in one Manor, could not be, nor ever was allowed to 
prove a Cufiom in another. But upon the Authority of 
that Cafe in 3 Keble 90. and upon what the Counfel who 
went the northern Circuit· (one of whom was Mr. Lutwych) 
{aid, that it had been conftantly allowed in thofe three Co un- The Cuftom 

ties· the Court did unanimoufly· aaree to it· but the par- of ot~er Ma-
, b' nors III tbe 

ticular Rea[on Jufiice Forte/cue A. gave, was, that thefe Ma- f~me Coun-

nors and Counties anciently made one EarldOln, and confe- ~~ek~\~c~~~; 
ql1ently belonged to one Earl; for there were Earldoms long why? 

before the Conql1efi, and all thefe three Counties were an-
ciently in the Hands of the Earl of Northumberland; and fo 
in all Probability there came to be the [arne Cuftoms in each 

M Manor 
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Manor. That Cafe in 3 Keb. 90. was a Cafe of a Cufiom in 
one of thofe Manors; in this Cafe of Tenant-Right Eftates, 
it ,vas an Hflle to try the Cufiom of Lady Piercy's Manor 
of Weftwood in Cumberland, whether a Fine on the Death of 
a Lord who is an Infant be due, agreeing that if it were a 
dropping Fine it is due to the Lord, whether of Age or 
not, but the latter only to Lords of full Age; and if he 
die before Age as the Earl of Northumberland her Father did, 
it is gone; and the Admiilion is for the joint Lives of Lord 
and Tenant, fa on the Lord's Death the Efta-te of the Te
nant is gone 'till a new Adlnittance; but the Tenants are 
never difiurbed in their Po:!feHion: and it was here admitted 
and agreed as to thefe Tenant-Right Efiates, that the Cufiom 
is, that their AdmiHion is to hold for the J'oint Lives of Lord Pofl: P.44, 

45, &c. and Tenant; that upon the Lord's Death the Eftate of aU 

Cufiom to 
pay Fine on 
Change of 
Lord, ilL 

the Tenants is gone, and this Admiffion is made at a gene
ral Court of DimiHions, held in the Manor for that Purpo[e; 
and it is ad Voluntatem Domini fecundum Confuetudinem Manerii: 
The Admittance takes Notice that one comes and takes 
from the Lord, modo in Manibus Domini dimittend. and this 
is Part of the Profits of the Lord's Efiate. Admittances 
during the Duchefs's Life, were during the joint Lives of 
the Duchefs and the Tenants. Joceline Earl of Northumber
land died a~out the year 1670. and then the Lady Duchefs 
was entitled. The Duchefs had it for her Life, for her Join
ture, in Marriage with the Duke, and fhe was the Daughter 
of Joceline Earl of Northumberland; and after that it was Ii· 
mited to the Duke for his Life, who is intitled to all thefe 
Fines. Note; it was agreed that a Cufiom that a Copy. 
holder {hall upon the Change of every Lord, pay a Fine, is 
a void Cufiom; for, the Lord may change his Manor every 
Day; refolved by the Judges in Serjeant Inn, in the Cafe of 
one Armftrong. If a Fine be due by Alteration of the Lord, 
it muft be by the ACt of God, and not by his own Atl; 
otherwife the Copy holders would be greatly opprefs'd by the 
Lord's own ACt: But where the Change grows by the Atl of 
God, the Cuftom is good, as by Death. Co. Litt. 59. b. 

Otherwife if econtra, by Alteration of the Tenant's Efiate, either by liis own 
r:~~~~;~ers ACt, or ACt of God. This Tenant-Right, is a Right of Re
Tenant's emption or Redemption after the EHate is gone. Note; 
Ri~ht, what? G Jl. 

4 rt'jr.ltlm 
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Grejham was wrote in the Margin of the Court· Rolls of~l'~~m. 
moil Admittances. N ow the \Vord Gre/bam comes from . 
the Saxon Word Iirepruma, G~rfuma; which fignifies Prtemium, Its Etymo

CompenJatiQ, and is a Law Term, u[ed in the Forms of logy. 

Sale, pro tot librio in Gerfumam olim, pr~ manibus, hodie folu-
til pel traditis; [0 much Money in Hand paid. Somner's 
DiEtionary. Spelman 26 3-- 3 Keb. 90 • The Jury brought i3 

their VerdiB: in a ~larter of an Hour, and it was fatis-
faClory to the whole Court, who faid it was a very dear 
Cafe. 

Note; Tho[e who had a Manor and Tenant-Right Efiate They who 
. n d E 'd d b h C h' had like were re)eCle as no VI ence. But agree y t e ourt t IS Efrates not 

was a good Cufiom, tho' the Lord be but Tenant for Life good Wit-
t: ndfes, 

or Tenant by the CurtelY. 

Note alfa, that an Admiffion under the Hand of the Proof of 

Steward, though above forty Ye3.(s old, was reJ'eB:ed in Evi- I:Iand-w~i-
r ,tlng regUlred 

dence, becalue they could not prove the Steward s Hand. tho' above 
forty Years 
ago, 
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DE 

Ternl. Sana. Trin . 
. . 

7 Georgi ill. 

In C HAN C E R Y. 
. , 

Robert LovJther, Efq; Plaintiff, verfus 
Michael Raw, John Wi/fon, Robert 

Hornby, Henry Salkeld, William Whar
ton, ThomaJ Wharton, and others, Te
nants o.f jerveral'Manors in the COUllty 

of Weftmoreland, D~fendants. 

The Cuftom WITHIN the feveral cufiomary Manors of KirbJ~ 
i1/h;i~~~- Steven, Wharton, Nateby, Shap, Tebay, Langdale, 
in ~he Coun- Bretherdale, Reagill, Sleagill, Longmarton, and 
%o~~a':;;dd~- Brampton-Carhullan, in the County of Wefimoreland, (which 
ring the joint was the Eftate of the late Duke of Wharton and his AnceHors) 
Lives of Lord h d h b T" . 1 £ I 11 
and Tenants t ere are an ave een In1e lmmemona evera CUlLomary 
eftaDblilhed. Meifuages, Lands and Tenements refpeB:ively holden there-
by ecree In. • 

Chancery. of, as Tenant-RIght or cufionlary EHates of Inhentance, 
defcendible from Anceaor to Heir, according to the ancient 
and laudable Cufiom of Tenant-Right. 

TheCuftom. By the faid Tenure all fuch cufiomary or Tenant-Right 
Efiates of Inheritance within the Counties of Cumberland and 
Weflmoreland (which now are not, or which were not originally 
veHed in the Crown, Church, or other Bodies Politick) do 
determine and fall to the Lord for the Time being in the 
legal Poffeffion of the refpeB:ive cufiomary Manors under 
which they are held, on the Death of the laft precedent 
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general admitting Lord thereof, whether he died in or out 
of Poffeffion; and not on the Change by Death of any 
non-admitting Lord, nor of any minor Lor~, nor of any 
Lord or Lords thereof who had only admitted on the Death, 
Alienation, or Surrender of the Tenants: For, all fuch ca
fual or particular Admittance to the Heirs, Affigos or Suc
ceffors of the Tenants, as had all their EHates re-granted 
~o theln on the Death of the lail general admitting Lord, 
are only confidered (with regard to the Death of the Lord) 
as a Continuation of the Grant which was fo made to the 
then refpeB:ive Owners of their faid cu£l:omary EHates by 
the lail general admitting Lord of the Manor. , 

All the faid cuHomary Tenants, upon every fuch Deter .. Ante p.41, 

mination of their [aid general Grants, are intitled by the 42. 

faid Tenure to be all re-admitted to [heir Eflates, and to 
have new Grants thereof frOln the Lord in the legal Poffef. 
fion of the Manor, if he be not a Minor (for fuch Lord 
cannot re-grant during his Minority, though he may admit 
the Tenants, as aforefaid, on Defcents, Alienations, or Sur-
renders) on their appearing upon reafonable Notice at the 
next cu£l:omary Court of Dimiffions that is holden for fnch 
Manor, and on their refpeaively paying to the Lord, for fuch 
general new Grants, the Fine or GreiJom (IJreJ1ruma) as fhall 
be affeffed upon them, provided (if it be an arbitrary Fine) 
that it do not exceed two Years improved ,r alue of each Te-
nant's Efiate. 

The arbitrary Fines are fo called from its being in the ~.rbit~.ry'. 
Power of the· Lord, on all the aforefaid Contingencies, te~es lIn1-

not 'only to affefs any Sum (for a Fine) he thinks fit, that 
does not amount to above two Years improved Value of each 
Tenant's E£l:ate, but alfo to appoint both the Manner and 
Time of the Payment of the Fines 10 affdfed. 

The Fines or GreJJoms fo affefIed on all the Tenants of General and 

the lVlanor upon the Death of every Iaft general admitting ~~~;:ing 
Lord, are called General Fines; and thore fo particularl y 
affeffed on the Ch~nge of the Tenants by Death, or on the 
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Alienation or Surrender of their Eftates, are called Dropping 
Fines. 

All the faid General and Dropping Fines arifing out of 
the faid cuHomary Eftares on all the aforeiaid Occafions; 
have always been paid to the Lord in the legal Poffeffion of 
the Manor who affeffed them, (as alfo the year! y Rents, 
Boons and Services i{fuing or belonging to the faid Eftates) 
whether he become intitled thereto by Defcent, Devife, Pur~ 
chafe, or as Tenant for Life, created fo by Marriage or other 
Settlement. 

As all the faid Fines or GrefJoms were not only inftituted 
by the faid Tenure, but likewife the faid Occafions, on 
which they are only liable to be affeffed; and as the faid 
cuftomary Eftates~ belonging to the Tenant, only fubfift and 
are held by rhein on the Payment of the faid Fines, aifeffed 

L d upon them on the [aid Occaiions·, fo it is not in the Power or cannot 
alter ~he of any Lord to vary or alter, by his faid general Grants or 
<;ontmgen- particular Admittances, any of the faid Contingencies on cles. 

which the [aid Fines do arife; for every Limitation of the 
Tenant's EHate, either in his general Grants or particular 
Admittances, that is contrary thereto, is void. 

All the faid general and dropping Fines, fo arifing out of 
the cuftomary Eflates held under the refpeClive cu1lomary 
Manors above-named, were formerly uncertain or arbitrary 
Fines, at the Win of the Lord, both as to the §2.uamums, 
the Manner, the Rates or Proportions, and Days of Payment. 

The arbitra- But for avoiding the Difputes which had frequently hap .. 
ry Fines pened with the Tenants, touching the (5"luantum, or the rea-
have been ~ 
fettled by fonable Affeffment of the [aid arbitrary Fines on all the 
Deeds. aforementioned Occations, or (in other Words) for prevent

ing the Differences which had frequently happened between 
the Lords and Tenants concerning the annual Value of the 
Lands on which the arbitrary Fines, both general and drop. 
ping, w~re affeffed; and for fixing the Days, and the Man .. 
ner) and the Rates or Proportions of the Payment of the 
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faid Fines after they fo arofe, ten feveral Indentures of Agree
lnent were entered into, by which moR of the general and 
dropping Fines within the faid Manors of Tebay, Langdale 
and Bretherdale were reduced from being arbitrary or un .. 
certain Fine~, to fuch a certain Sum as only amounts tQ 

eight times one Year's Lord's Rent, which each Tenant an
nually pays for his faid Lands or Tenements. And by feven 
other Indentures, moa of the [aid arbitrary Fines in the 
faid Manors of Kirby-Steven, U"harton, Nateby, Reagill, S/eagil/, 
Long-Marton, Shap and Bampton-Carhullan, were in like Man
ner reduced to pay fuch a Sum for a Fine as only amounti 
to ten tilnes one Year's Lord's Rent. 

47 

The faid ten feveral Indentures were made in the Months The Sub-

f A rft d " b . h Y 6 b 11. 'j' france of the o ugu an 0cptcm er ]n t e ear I I 3, etween Pm lP Deeds. 

Lord Wharton and Sir Thomas Wharton his Son, they, or one 
of them being Lord or Lords of the [aid Manors, and feve-
ral of the Tenants of the [aid cuHomary Efbtes then and 
now holden of the faid refpe{tive Manors, and were all to the 
fanle EffeB:, mutatis mutandis; in which it is recited, That 
the faid Tenants that were Parties thereto, did feverall y hold 
their faid Tenements of the faid Lord Wharton and Sir Tho-
mas Wharton, or one of them, and of their Ancefiors, Lords 
of the faid Manors for the Time being, by and according 
to the Cufionl of Tenant-Right there ufed Time out of 
Mind of Man within the [aid Manor, by Payment of certain 
annual Rents, Suit of Court, and BOOIls for the fame, ufual 
and accuH01ued; and by paying upon t he Death of the 
Lord only, and Change of the Tenant by Death or Aliena-
tion, fuch reafonable Fine arbitrary and uncertain, as be .. 
tween Lord and Tenants for the Time being fhould or might 
be compounded for and agreed upon rea[onably. 

The Cau[es and Confiderations h)r nlaking the [aid rnden
HIres, are declared and recited to [Ie f()r certain Sums of Mo
ney therein ment joned; and in Confider::ition of the honou
rable Care and fpecial F:1Vollr which they the [aid Philip 
Lord H'harton and Sir Th:JmrtJ 1Vharton bore to the faid Te
nants; and fc)r the berter to ratify, eHablifh and confirm for 
ever their cufi':Hnary EHates to them, their Heirs and Ai'-
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figns, according to the Cufl:om of Tenant-Right, during all 
the Time of ,~.the Memory of Man thentofore ufed, and in 
all Points as had been accuflomed, without any Violation or 
Alteration thereof; faving only that the Fines and GreJJoms~ 
might from thenceforth become certain and known, for a
voiding of Suits which might afterwards enfue. 

It is likewife declared by the faid Deeds, That the faid 
Meffuages fo charged with the Annual 'Rents then were, and 
for the Time whereof the Memory of Man was not to the 
contrary, had been, and for ever afterwards fhould be repu
ted, judged and taken to be cuilomary Lands and Heredita
ments of Inheritance, of, and according to the Nature of 
the antient and laudabl"e CuRom of Tenant-Right. 

And the faid Philip Lord Wharton and Sir Thomas Wharton 
did thereby covenant, grant and agree, to and with· the 
faid Parcies, and their feveraI Heirs and Affigns, that they 
fhall hold their faid Efiates, according to the antient and 
laudable Cullom of Tenant-Right, and that alfo in every 
Point, according to the Cullom thentofore ufed, by paying 
the Rents and doing the Services, as thentofore, fave only 
for the Manner of the Paytnent of the Fine, or' GrefJom, as 
thereafter enfueth ; any Thing in there Prefents, or otherwife, 
to the contrary, notwithfl:anding. 

And they, the faid Lord Wharton and Sir Thomas Whartof't;· 
did further covenant with the faid Parties, that neither of 
them, nor neither of their Heirs or AHigns, nor any of 
them, fhall not at any Time or Times, thereafter, claim, 
demand, or have any other, more or greater Fine, or Fines, 
or GrefJoms, of the raid Parties, to the faid Indentures, their; 
or any of their Heirs or Atligns, than eight Times one Year's 
Lord's Rent, for the Lands in the Manors of Tebay, Langdale 
and Bretherdale; and ten Tinles one Year's Lord's Rent, for 
the Lands in the faid other Manors, upon the Change of the 
Lord for the Time being, by Death only, and upon Change 
of the Tenant for the Time being, by Death or Alienation. 
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And the [aid Tenants Parties thereto refpeClively covenant., 
for themfelves, their Heirs and Affigns, to pay their [aid 
Fines to the faid Philip Lord Wharton and Sir Thomas Wharton, 
their Heirs and Affigns for the Time being Lords of the 
faid Manors refpeCl~vely, as the fame {hall refpeB:ively hap. 
pen to grow due, in Manner and Forn) foHowing, that is to 

fay, at and upon fuch two Yearly Feail:-Days of St. hlartin 
the Bifhop in \Vinter, and PentecoJl, by even and equal Por
tions, as fhonld from Time to Time fuccdIillely next happen 
from and after the fame Fine and GrefJom fhall grow due and 
payable, by the true Meaning of the faid. Indentures, by or 
by Rea[on of the Death of the Lord of the Prerni{fes~ and 
by or by Reafon of the Death of the Tenant for the Time 
being, or of the Alienation for the Time happening. 

49 

. The [aid Indentures, by Confent of all Parties, were con- The Deeds 

firmed ·by [everal Decrees in the Court of Chancery, in Hilary D~~e:e~:y 
Tenn 161 3. Chancery. 

The faid Manors, by feveral Defcents, came to Thomas 
late Marquis of Wharton, on the Death of his Father, Philip 
Lord Wharton. 

The faid Ma~quis re-admitted all the Tenants of the faid 
Manors to their ERates, on the Death of his faid Father., 
and thereupon affeifed and received a general Fine frOln all 
the faid Tenants, for fuch new Grants or Re-admiiIions. 

The [aid Marquis died in the Year 171 5', and the faid 
Manors defcended to his Son Philip, a Minor, (afterwards 
created Duke of Wharton) who, foon after his Father's Death, 
re-adlnitted all the Tenants of the faid Manors to their E-_ 
flates, and thereupon aifdfed a general Fine upon all the 
Tenants of the faid Manors, for fuch new GraIns or Re-ad
miffions, and appointed it to be paid, according to the Times, 
Manner and Proportions, which are prefixed by the {aid In
dentures; but the faid Tenants refufed to accept of his [aid 
Grants, infifiing, that by the Cuil:om n~ general Fine could 

o be 
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be affeffed by an Infant Lord, and that the Indenture in
tended no Variation of the Cufiom. 

In the Year 1720, the faid Duke (being then of Age) 
did again re-admit all the Tenants of the faid Manors to their 
Efiates, and aifeffed a general Fine upon all the faid Tenants, 
upon which they all accepted of the [aid general Grants or 
Re-admiffions, and thereupon paid their Fines fo affeifed. 

The [aid Duke being fo feifed of the faid Manors, and 
having Occauon to raife Money for the PaYlnent of his Debts, 
&c. did (inter alia) vefi the above-mentioned lVlanors in 
Mr. Jufiice Denton, Thomas Gibfon, John Jacob, and Robert 
Jacomb, Efquires, his Trufiees, in order to be fold for the 
Payment of his Debts. 

The Creditors afterwards exhibited their Bill in Equity, 
againft the Truftees, to conlpel an Execution of the Truit, 
and accordingly it was decreed, that the [aid Truft-Eftate 
fhould be fold before a Mafter, for Payment of Debts. 

Sale of the In purfllance of the [aid Decree, the Plaintiff was re~ 
;-::~~i:~ff. ported and confirmed the befi Bidder. 

In the Year 1729, the" [aid Trufiees for 30400 1. con~ 
veyed the Fee and Inheritance of the [aid Manors, with 
fome other Efiates, to the Plaintiff, who thereby- became in
titled to all Rents, Fines, Boons and Services, due from the 
faid Tenants of the [aid Manors. 

As it was undedtood, both by the Plaintiff and the Te
nants, as a Matter without any Doubt, that their re[peClive 
Ef1:ates were held, during the Life of the late Duke of Whar
ton, and would determine upon his Death. So, as any Te-

Admdiffio~s nants came in, upon dropping Fines by Defcent or Alienation, 
on roppmg • • 
Fines after they were admItted by the PlaintIff, to hold their [aid Eftates 
the Sale. during the joint Lives of the [aid Duke (as lail: general ad·' 

mitting Lord) and the Tenant fo adtnitted, but none of 
them to hold during the Plaintiff's Life; and among many 
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others, the Defendants John WiIfon, William Whinfield and 
John Robinfon, themfelves, who came in upon the dropping 
Fines, were admitted in that Manner. They all accepted of 
their faid Admittances, and paid their Fines. And the De- Declaration 

fendants Whinl:eld, Winter, Bellas, and great Numbers of the °Tf divetrs 
f;jl'. . enan snow 

other Tenants, have declared that no general Fine would be fome of the 

due, fo long as the Duke of Tt'harton, the lail: general ad .. Defendants. 

mitting Lord, lived. 

The [aid Duke died in Spain the 6th of June 173 t. The 
Plaintiff conceiving that he thereby became in titled to a ge
nera] Fine from the Defendants, and all the reft of the Te .. 
nants of the faid Manors, as well thofe included in the faid 
Indentures of 161 3, as from thofe that flill relnain arbi. 
trary, he therefore in November 173 I. held cuftomary 
Courts of Dimiilions, and re-adtnitted the Defendants and 
all the reft of the faid cuHomary Tenants, a1Teffed their ge
neral Fines, and tendered them new Grants or Re-admiffions 
to their Efiates fo determined, as in fuch Cafes is ufual. 

The Defendants John Robinfon, Robert Atkinfon, Thomas 
Wharton and William vVharton, (who remain arbitrary Te .. 
nants to fame Tenements) and all the other cuHomary Te
nants, not reduced to a Fine certain, paid their general ar· 
bitrary Fine fo affe£fed, as did alfo a great Number of the 
Fine certJin or Indenture Tenants, amounting in the whole 
to the Sum of 400 I. But, the pefendants refufed to pay 
the {aid general Fine certain fo a{feffed upon them, and en
tered into Articles of Combination with above fire hundred 
of the Indenture Tenants, to obflrua and oppofe the Pay-
ment thereof; fo the Plaintiff, to avoid 11ultiplicity of The End or 
ACl:ions at Law, to perpetuate his Evidence concerning the th~Plaintiff's 
Duke's Death, to preferve the Tefiimony of \Vitneffes touch- Bill. 

ing the FaCl:s above flated, and other Points relating to his 
faid Claim, and to recover the faid general Fines fo re .. 
fufed to be paid, exhibited his Bill in the Court of Chan-
cery in Hillary Tenn 1732-3. againfl the Defendants, Te-
nants of the refpetlive Manors aforefaid, in which he fet 
forth the Nature of the ancient and laudable Cullom of 
Tenant-Right, the faid Indentures of 16 I 3, his Title to the 

faid 
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The Charge 
as to the 
Cuftom. 

Anfwer of 
the Defen
dants. 

111 Chancery. 

faid Manors- and his Pretenuons (ut fupra) to the faid ge
neral Fine, and charged inter alia, 

That though one cufiomary Manor may differ from ano
ther in fame particular Cufioms, as to Boons, Duties and 
Services; yet in all cuilomary Manors in the Counties of 
Cumberland and Weftmoreland, where general Fines are paid, 
there always was and is a general Fine due and payable to 
the Lord for the Time being on the Death of the laft ge· 
neral admitting Lord of the Manor, whether he did or 
did not die feiied or poffefred of the Manor, and whether 
the fucceeding Lord thereof caOle into the PoffeHion of fuch 
Manor by Defcent, Purcha[e, or other Settlement. 

And that the faid Cufiom, in relation to the Occauon on 
which the faid general Fines do arife, is not varied or al~ 
tered by the faid Indentures of 161 3' 

The Plaintiff exprefsly waved by his Bill, all Benefit or 
Claim of Forfeiture againft the Defendants, 00 their cu
ftomary Efiates, for, or in refpeB: of their having refufed to 
pay the faid Fines fa affeffed, and only prayed, that they 
and all the other cufiomary Tenants of the faid Manors, 
might be decreed to pay the {aid Fines fa affeffed upon them, 
together with Intereft for the fame from the Time they 
ought to have paid them. 

The faid Defendants put in their joint "and feveral An .. 
fwers to the faid Bill in Eafter Tenn 1733, in which they 
put the Plaintiff on making fuch Proof of his Title to the 
faid Manors, and of the Death of the late Duke of Wharton, 
as he can by Law. They inuit, that the Cufiom of the 
faid Manors (antecedent to the faid Indentures) was, that 
all general, arbitrary or uncertain Fines were payable to the 
fucceeding Lord, on the Death of the Lord in Pofi'eHion 
for the Time being only, and never payable tc:f the Lord in 
Poffeffion, on the Death of the Iafi general admitting Lord; 
but that however the Cufioms of the feveral Manors nlight 
have been before thefe Indentures, yet they fay, as it noW 
ftands on the Foot of the Agreement in the faid Indentures, 
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it is made plain and clear, that the [aid general Fines are now 
payable on the Death of the Lord for the Time being only. 

They admit, that feveral of the Ten,::mts of the feveral 
Manors in the Bill, did, on or about the fecond Day of No
vember 173 I. enter into tnutual Agreements in \Vriting, to 
fiand by and affiO: each other, and to advance and pay their 
refpeaive Proportions, towards Defending any AC1ion or 
Suit as fhould be brought again it them by the Plaintiff, for 
Recovery of the faid general Fines. The faid Anf wer being 
reply'd to, the [aid Caufe was at HTue; and after the Exa
Inination of many WitnefIes, Publication paffed Trinity 
Terrn 1733. 

As to the general Charge in the Bi11, touching the ongl
nal Occafion on which general Fines do :ui[e by the antient 
and laudable Cuilom of Tenant-Right, and to whom they 
become due and are payable, Cifter they have fo arofe or ac
crued, in all the cuaomary Manors in the Counties of (um
berland and Weftmoreland, where general Fines are paid; it 
is fully proved by eighteen Gentlemen of the faid Counties, Proofs forthe 

fixteen of whon) were bred to the Law, and well frilled in Plaintiff. 

the Knowledge of the Nature and PraC1ice of cuilomary 
Manors in the faid Counties, vi~ .. Cumberland, Weftmoreland 
and Northumberland, That after the Death of the Iail general 
admitting Lord or Lords of any cuitomary Manor, a general 
Fine becomes due and payable from all and every the cufio
maryTenants of the 1\1anor, to the next fucceeding Lord, 
whether he come in by Defcent or Purcha[e, or whether fuch laft 
general adlnitting Lord was at the Time of his Death, in or out 
ofPoffe{Jion of the l\1anor, he being coniidered as Lord during 
his Life, with re[peB: to the Continuance of the Tenants Efiates. 

As to the Cufionl and Dfage of the Plaintiff's faid Ma
nors, it islikewife proved by ieveral \VitnefIes, that a gene
ral Fine is due and hath been paid for nlany Years Iail pait 
to the fucceeding Lord, on the Death of the Iail general ad
mitting Lord; and the \Vitne£fes who fpeak thereto, fay, 
that they apprehend there is no Difference, whether fllth 
ftlcceeding Lord came in by Defcent or Purchafe. 
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It is a1[0 proved, that all the Tenants of the [aid l\lanors 
refufed to pay the general Fine that was aifeffed upon thenl 
in the Year I i 16, on the Death of Thomas 1-1arquis of 
1Vharton, by the late Duke his Son; and that they inGfted, 
that by the CLlnom, no general Fine could be a[effed by an 
Infant-Lord; and that the Indentures of 16 13, intended 
no Variation of the Cufiom; and that thereupon the [aid 
Duke, in the Year 1720, after he came of Age, did. again 
aiTe[s a general Fine upon them, on the Death of his [aid 
Father; and that then they all accepted of his [aid general 
Grants, and paid their faid Fines fo aifeiTed. 

Though from the long Continuance of the [aid Manors in 
the TYharton Family, no Infiance can be given of any gene .. 
ral Fines that were paid before the faid Family became 
feifed thereof, yet as the Defendants are exprefsly declared 
by the faid Indentures to hold their Enates according to the 
antient and laudable CufiOln of Tenant-Right; and as it 
hath been the common U[age and Practice in all Cafes with
jn the [aid Counties, to admit the general CuHom of the 
Country to be given in Evidence, upon all Difputes which 
have happened in any cuflomary lvlanors, concerning the 
Payment of general arbitrary Fines; 

So the Plaintiff al[o exalnined feveral Witneffes, touching 
the Payment thereof, to purchafing Lords in other cuilo
mary Manors, where the Fines were reduced by Indentures 
of Agreement of the fame Nature with the ten before-men
tioned, from an arbitrary to a Fine certain; and in which 
there are the lame Covenants and Agreements on the Parts 
of t~e Lords and Tenants, and likewife made Exhibits of the 
faid Indentures, and the Adtnittances and other Papers rela
tin g thereto, which afe all fpecified in the Appendix; \V hereby 
and other Proofs in the Caufe it 3ppears, the faid feveral Tenants 
have conflantly ever fince paid general Fines without Scruple, 
upon the Death of the Iail general adlnitting Lord, tho' he did 
not die poiTdfed of~ or intitled to the Manor, it being well 
known and underflood th~t fuch Lord, and no other, was meant 
to be t~e Lord for the Time being, nlention'd in the Indentures. 
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This Cau[e came on to be heard before the Right Honour- Hearing be-

d lb d H · 1 Ch 11 f' B·· fore Lord able the Lor Ta ot, Lor . 19 1 ance or 0 Great rltazn, Talbot, 

on the 17th Day of June 1734, when his Lordlhip was Chancellor. 

pleafed to determine, That the faid laft mentioned Inden-
tures, and Admittances made purfuant thereto, and the 
Judgment in 11r. Relfe's Cafe ought not to be read as Evi-
dence in the Cau[e, and was likewife pleafed to difmifs the 
Plaintiff's Bill, but without cons. The Plaintiff appre- B~11 difmilfed 

hending himfelf aggrieved by the faid Difmi£Eon, and by not c~~~ut 
having the faid Exhibits either read in the Caufe, or entred 
as read, did appeal to the Houfe of Lords in April 173). ~~~~~l ~~ 
The principal Foundation and Reafon of the Appeal was the Lords. 

lafi Cafe of the Duke of Somerjet, and if his Lordihip had 
been fo provident as to call the Chief J uftice of King's Bench, 
Lord Hardwicke, which was u[ual, to his AfIiitance, he 
would have been infonn'd fully of that Cafe, and all the 
Reafons for dlablifhing the Law concerning Tenant-Right 
Ef1:ates, which are no where to be found but in thofe three 
Counties, where the Evidence of this Cufiom in one of 
thofe, is Evidence in any other of the Three; and in the 
Haufe of Lords, the Chief Juftice fpoke largely for the R e-
verfal, and fa did the Right Honourable the Lord Carteret, 
now Earl Granvil, and open'd fully the Nature of the Cafe, 
and the proper Meaning of GrejJom Fines, from the Saxon 
[JreJ1ruma, G£rjuma Money in Hand, and quoted the Duke 
of Somerfet' s Cafe; w bereu pon the Lords did rever[e the De- The Decree 

. fl reI erred. 
cree unammou y. 

And it was declared, that the Appellant was intitled to 
general Fines from all the Tenants, upon the Death of Philip 
late Duke of Wharton, according to the Rate fpecified in the 
Indenture between the faid Lord TYharton and the Tenants 
in the Year 161 3, and to be referred to the Mailer to in
quire if the Fines have been affeffed rightly, and if not, to 
affefs the fame, and then to be paid to the Appellant. 

A P PEN· 
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A P PEN D I X. 

The Appen- Anthony Patrick/on fold this Manor to GiIfred Law/on, Efq; 
~ix t~ the who upon Patrickfon's Death a{feifed and received a general Joregomg 'J l 
Cafe, Law- Fine. By the Admittances from Mr. Law/on to the Tenants 
fin's Cafe. (and proved in the Caufe) their Eflates are faid to be then 

Lamplugh's 
Cafe. 

Sir James 
Lowther's 
Cafe. 

'. 

Tomlinfon's 
Cafe. 

in the Lord, and to be re-granted on paying the Fine. 

Richard Barwis, Efq; Lord of this Manor, in Confldera .. 
tion of forty Years Rent paid to him, agreed with the Te
nants that they fuould hold their Cufiomary EHates, doing 
the Services, and paying the Rents, & c. on paying four 
Years Rent for a Fine, after every Change of the Lord 
thereof for the Time being, by Death only. 

Richard Barwis fold this Manor to Richard Lamplugh, who 
affe{fed and received a general Fine, on Barwis's Death, and 
Lamplugh fold it to Sir James Lowther, who received a ge
neral Fine on Lamp/ugh's Death. By the Admittances taken 
by the Tenants from Sir James Lowther, their Eilates are 
[aid to be then in the Lord's Hand, and fo re-granted, on 
paying the Fine. 

On Richard Barwis's Reducing the Fine from being arbitra
ry to a Fine certain, the Tenants agree to pay four Years 
Rent on the Change of the Lord for the Time being, by 
Death on Iv . .. 

In Confideration of forty Years Rent paid to the Lord, 
the Tenants are afterwards to hold their Eftates, paying two 
Years Rent for a Fine after every Change of the Lord for 
the Time being, by Death only. 

Ri.chard Barwis fold his Manor to John Tomlinfon, who a{ .. 
feKed and received a general Fine, on Barwis's Death. 

This Indenture recites Difputes about the arbitrary Fines, 
which were referred to the then Lord lt1orpeth, who awarded 

2 the 
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the Tenants to pay a Sum of Money to reduce the Fines to 
a Certainty, and fetded the future Fines at ten Years 
Rent, upon the Change of the Lord for the Time being, 
by Death only; which the Tenants covenant to pay, by or 
by Reafon of the Death of the Lord of the Premiifes. 

Francis Howard, E[q; Ian general admitting Lord, can- Gerrard's 

veyed this M3nor to Sir Jfilliam Gerrard, who, upon Howard's CJfe. 

Death, a{fe[ed a general Fine, and afterwards fold the Ma-
nor to John Warwick, Efq; who died in Po[eHion, but no 
general Fine was affeffed and paid to Warwick's Heir, 'till 
Sir William Gerrard's Death. 

'1'his is upon the general Cufiom without an Indenture. 

Rolfe brought an Attion of Debt againft one Scott, a Te- Rolfe's Cafe. 

nant of the Manor, for a general Fine, due on the Death 
of Richard Tal/on, the lail: general admitting Lord, who had 
fold the l\1anor to Rolfe many Years before he died, and 
Rolfe recovered a VerdiB: at the AHizes at Carlifle, for the 
faid Fine, even though Scott had been admitted upon a drop-
ping Fine, by Rolfe himfelf, in TolJon's Life-time, to hold 
during Rolfe's Life and the Tenants. 

Q DE 
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Shaw ver[us Weigh & aJ'. 

tion of a f b 'h '11 h 
Conllruc- I N EjeB:ment in the Court of Great SeHions for tha 
Will of County 0 Flint, y }'Villiam S. aw, Gent. agamn: Cat e .. 
Lands, whe- rine Weigh and fourteen others, Tenants in Poffeffion of 
ther it gave 'J' f h J' 'd 
an Efratefor Lands in the [aid County, upon two Demnes 0 t e lal Pre-
Life onEI~, miffes, the one frOln Ravenfcroft Gifford, E[q; for the Term 
or an nate-
Tail, of [even Years from theErfl: of July I 7 I 9; and the othel\' 

from Da7Jid Parry, Gent. f()r feven Years from the [econd 
of the [arne July. Not guilty pleaded, on the Trial of 
which Iffue, at the SefIions held the 7 th of .Jpril 1720, 

the Jury hnd one of the Defendants Not guilty; and as to 
the refl: of them they find a fpecial \T erdiB: to the Effe~ 
following. 

That Tho. RavenJcroft, Erg; was feifed in Fee of the Premif. 
fes in ~leH:ion on the firfi of Augufl 1675. And being fo feifed, 

The fpecial On the fecond of Augufl 1675, the [aid Thomas Ravenf 
Verdi8; finds croft nlade his \Vill in \Vriting, which they find verbatim; 
the WIll , h' 1 h l' 'd 11 r ' 
verbatim, In W IC 1 t e 1a1 Te ator, alter partICularly defcribing the 

Premiffes now in Quefiion, devifes the falne in the \Vords 
following: . 

" All which faid Lands, HOllfes, Outhoufes, Tenements, 
" and Hereditaments, with their and every of their Appur .. 

1 " tenances, 
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e' tenances, with all Deeds, Evidences and \Vritings concer
" ning the fame, I do hereby give, devife and bequeath un
" to Illy faid dear Wife Dorothea Ravenfcroft, for and du
" ring the Tenn of her natural Life; and for her better 
" Support and Credit, and for the better fatisfying and dif-
" charging my Debts, in the Tendernefs of my dear Af-
" feClions I bear my [aid \Vife, fhe being weak, fickly and 
" {bifdefs, I give, devife and bequeath unto my [aid \Vife, 
" the full Sum of 500 I. to be· raifed by her, her Execu-
" tors, Adminifl:rators or AfEgns, by Sale of Timber, or 
" by Sale of any Part of the Premiffes before-named or men
e' tioned, or otherwife by digging, finking, getting and Sale 
" of Coal on the Premiffes, or any Part thereof, at her, her 
" Executors, Adminifl:rators or Affigns EleClion or Choice. 
" And if my [aid Wife ihall happen to die and depart this 
" Life before the [aid Sum of 500 I. be raifed by Sale of 
" Timber, or by Sale of fome Part of the Premi{fes, or by 
" Sale of Coals as aforefaid, I do then hereby give full 
" Power and Authority to my [aid dear \Vife, by her laft 
" Will and Tefiament in \Vriting, or by her Deed or Deeds 
" under her Hand and Seal, to appoint any Perron or Per
" [ons to raife the [aid 500 I. by Sale of Tiluber, or by Sale 
" of Coals as aforefaid, or by Sale of any Part of the Pre
" mitres as aforefaid. Provided neverthelefs, That if either 
" m,y Sifters hereafter named, or fuch Perron or Perfons for 
" w hom my Truftees hereafter named fhall be Trufl:ees for~ 
" fhan well and truly payor caufe to be paid unto my faid 
" dear Wife, her Executors, AdminiHrators or Affigns, the 
" [aid Sutn of 500 I. or according as my faid \Vife {hall by 
" Will or Deed devife or difpofe the fame; that tben the 
" [aid Power of felling any of the Premiffes, of felling 
" and felling any Trees, or of digging, finking for, getting 
" and felling of Coals, fhall (eafe and determine by her 
" lny [aid Wife, her Executors, AdlniniHrators and AfIigns, 
" any thing in this my Will to the contr::lrY notwithHanding. 
" And fronl and after the Deceafe of my [aid \V ife, I give, 
" bequeath, devife and difpofe al1 Iny [aid EHate before 
" meant, named, or mentioned, within the faid Parifh of 
" Hawarden, confifling in Houfes, Outhouits, Lands, Tene
" ments, and .Hereditalnents, with their and every" of their 

" Appur-

~9 
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" Appurtenances unto Francis Brampfton, Serjeant at Law; 
" and to Charles Nott of Bybrook in the County of Kent, 
" Gent. and to Edward Parry of the Six Clerks Office 
" London, Gent. and to the Survivor and Survivors of them, 
" upon the Trufl hereafter mentioned; fubjeB: neverthelefs 
" to the raifing of the aforefaid 500 I. that is to fay, in 
" Truft to and for my loving Sifters Anne Lunsford and Doro
'( thy Evatt the Wife of Major Evatt, equ311y betwixt them, 
" during their natural Lives (without committing any Man
" ner of W afie) frorn and after the Deceafe of my faid 
"Wife. Provided always, that what Sum or Sums of Mo
" ney, in Part or in full, of the faid 5'00 l. hereby left my 
" \Vife, ihall be really paid my faid Wife, her Executors, 
" Adminiflrators or" AfIigns, by either of my faid Sifters; that 
" in that Cafe my Will and Meaning is, that fucb Monies be 
" likewife raifed by getting of Coal on the PremiIfes only. 
" And jf either of my faid Siflers happen to die, leaving 
" Hflle or lffues of her or their Bodies lawfully begotten or 
" to be begotten, then in Trufi for fnch Hfue or lfIues of 
" the Mother's Share; or elfe, in Trull for the Survivor or 
" Survivors of thein and their refpeClive Hfue or Iiflles. 
" And if it !hall happen, that both my faid Si£lers die with
" out Hfue as aforefaid, and their Hfue or Iffues to die 
" without liTue or nfnes lawfully to be begotten; then the 
" faid Truflees to £land and be intrulled- to and for my 
" Kinfman Mr. John Swift, and the Heirs l\1ale of his Body 
" lawfully begotten; and for \Vant of fuch nfue, then in 
" Trull for Iny Godfon Ravenfcroft Gifford and the Heirs 
" Male of his Body lawfully to be begotten, provided that 
" the Heir Male be chriilened Thomas Ravenfcroft; and for 
" Want of fuch Hflle, then in TruH: for the Heirs Male 
" of William Ra'venfcroft of Cornhill London, Mercer, law-
" fully begotten and to be begotten; and for Want of 
" fuch HfLle, then in Trull for my Couiin lVIr. George Ra
" venfcroft of London, l\1erchant, and his Heirs for ever, 
" lawfully begotten or to b~ begotten." 

Thed·Te;clh- The Jury further find, that the [aid Thomas Raven(cro(t 
tor les ans • 'J' l' 
IfLe. dIed on the 15 th of ORober 1677, feifed of (he Premiifes, 

without Hfue; that on the 16th of ORober afore[~id, the 
1 faid 
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faid Teftator's \Vidow, Dorothea Ravenfcroft, entered into the ~f:s ~ire 
faid PremiiTes, and was feifed, and died the hrfe of May , 
168 3. that on the 2d of A-1a1J aforefaid Teftator's Si~ his Sifters 

, ':/ enter" 
frers, Anne Lunsford and Dorothy Evatt, entered and were ' 
feifed of the Premiifes; that on the 28[h of September 1626 one of them 

h { 'd ,r; d" d h . h d IJr. diesJans If-t e a1 Anne LunsJord Ie, avmg never a any Hue; rue. 

that on the 1'ft of ORober 1626 Dorothy Evatt, the Survi- The Survi

vor ~ntered, and was [ole feifed of the P.remiifes, and being ~e~~e~o!e 
fo felfed, at the great Seflions for the [aId County of Flint, 
held the 9th of April 1688, the [aid Dorothy Evatt leyied a levies:J Fine 

Fine, with Proclamations of the Premi{fes to Thomas Wil. ;:e~o~~;e~s a 
liam"'~ Gent. to make him Tenant to the Precipe in a Com- Y 

mon Recoyery which was [uffered of the Cl.id Premiffes at the 
fame Seffions, between Thomas Harpur, Gent. Demandant, 
and the faid Thomas Williams, Tenant, who vouched to war-
ranty the faid Dorothy Evatt, who vouched over the Com-
mon ,r ouchee, upon which Recmrery, Execution was duly 
awarded and had, &c. 

That the faid Recovery and Execution was declared by the The Uee 

faid Dorothy Evatt, to be to the U fe of the faid Dorothy declared. 

Evatt, and her Heirs for ever; by Virtue of which Recove-
ry and Execution, the faid Dorothy Evatt was feifed of the 
Premiifes prout lex poftulat. 

The Jury further find, That onthe 26th of Feb. 1697, 
John SWift in the \Vill named, died without HTue; that the 
{aid Dorothy E'vatt, was the Siner and Heir of the Tefiator 
Thomas Ravenfcroft; that Ravenfcroft G{fJord, one of the Lef
fors of the Plaintiff in the Year 169 3, in the Life-tilne of 
the faid Dorothy Evatt and John Swift went out of this 
Kingdom to Parts beyond the Seas, and continued [0 beyond 
Sea tiJl the 6 th of May 17 19. 

That Serjeant Brampfton and l\1r. Nott, two of the Tru
flees in the [aid \Vill , died in the Life-time of Edward Parry 
the other Trufiee; and that David Parry the other Leilar 
of the Plaintiff is Coufin, and Heir of the faid furviving 
TruHee. That on the 12th of July 1698 Dorothy Evatt 
died, having never had any Hflle; that the [aid Raven/croft 

R Gifford 
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Gifford entered into the Premiffes and was feifed thereof, 
prout lex poftulat; and on the I H: of JulY I 7 I 9 made the 
Leafe as in the Declaration ; that David Parry the Tru£lee; 
made the like Entry and Leafe on the 2d of July aforefaid; 
by Virtue of which Demifes the Plaintiff entered and was 
poffefTed of the Premi[es; and that on the 3d of July aol 

forefaid the Defendants entered and ouited the Plaintiff; 
but whether upon the whole, the Defendants are Guilty or 
not of the Trefpafs and Ejectment in the Declaration, the 
Jury leave to the Determination of the Court, and accord. 
ing to fuch Determination they find them Guilty or Not 
guilty. 

Judgment at Upon this VerdiB: (after feveral Continuances) Judgment 
~h~grea: was given at the great SefIions for Flint, held the 2 3d Day 
LJelllons In il . 
favour of :he of March 172 I by Mr. Cowper, now Mr. JUlllce Cowper and 
Efl:ate-Tal1. Mr. Francis Winnington, Deputy to Mr. Jeffrys, for the De-

fendants; and Colts were taxed at 4) I. I 8 s. 2 d. 

Error 
brought in 
B.R. 

This Record was brought up to the Court of King's 
Bench by "Vrit of Error, returnable Craftino Afcenjionis Domini 
in the 8th of the late King 17 22 • 

This Cafe was firll: [poke to Trin. 10 Geo. I. 

Reeve for the Plaintiff, argued that the Judgment is Er~ 
roneous. 

Upon this Record three Quefiions arife. 

Firjt, What Efiate the Truflees take. Secondly, \Vhether 
the Teftator's two Sifters take an Efiate-Tail or for Life. 
Thirdly, If they have an Efiate-Tail, \V berher Judgment 
ought not to have been given. for the Plaintiff for the Moiety 
of Anne Lunsford. 

Firft Point, What E£late the Truftees take. The Efl:ate 
is devifed to them, and to the Survivors and Survivor of 
them, in TrllH, &c. but not to them and their Heirs' how
ever, by the Intent of the Tefiator, collected frOln th~ \v iII, 

2 they 
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they muft be conftrued to have a Fee, for feveral Efiates are 
limited to arife out of their Efl:ate, which lTIay have Con
tinuance for ever, and that cannot be unlefs the TruHees 
have ;A. Fee; in Common Law Conveyances, the \'lord 

. Jr b .. 1 The \\Tord Heirs tn:1Y be necellary to create a Fee, ut It IS not a ways Heirs not 

fo in a \Vi P
• for C7)er will carry a Fee in a \ViII and necefTary in 

h . D'··X' b D '{' r ' a Will to t ere IS no IIrerence etween a eVl e to one for ever, create a Fee. 

and to one upon fuch Trufts as may continue for ever. 3 Co. 
20. b. Cro. Jac. 52. 7. Devife of Lands to one, paying 
to another a Sum in Gro[s, or an Annuity for Life, car-
ries a Fee to the Devifee. Hill. 2 Ann. B. R. Countefs of A3 bDanv. 

1. ,I . rIft r. 175, Bridgwater venus DUI~e oJ Bolton. It was relO ved, J ,p. 12. 

That a Devife of Land to A. paying feveral annual Sums Eq. Abr. 
~ 177· p. 17· 

of Money was a Fee.fimple. 2dly, That a Devife of all 1 Salk. 236. 

my Efiates and Hereditaments, will give a Fee; which Ian ~ai':.0~8~~6. 
Refolution is parallel to the prefent Cafe, for here the TeHa-
tor Devifes " All my Eftate, confifiing in Houfes, Out-
" h ;,_1Jes Lands, Tenements and Hereditaments", to his 
Trufiees. Mich. ') Ann. Smith verfus Tindal, Holt, Chief J Ll-

fiice, duJ.ire,i his Opinion to be, that a Fee pafIes by a De-
vife If' all my Hereditaluents, becaufe Hereditaments are 
defcendible in their Nature to the Heir, for whatfoever may 
be inherited is an Hereditatuent. I Info. 6. a. Hob. 2. 

I Vent. 299. 2 Lev. 169. The Intention of the Teflator 
is the Guide in the ConHruc1ion of a \ViII, as the Intention 
of the Party is the Guide in the raifing and direB:ion of 
Ufes; for if a Perron intends to convey an Eflate by a 
Common Law Conveyance, \\1 hich fails for want of [Olne 
CircumHance or Ceremony, yet it {hall operate as a Cove-
nant to {land feifed to Ufes. I Vent. I 37. I iHod. 175. 
Croffing verfus Scudamore, 3 Lev. 37 I. which Refolutions 
are conformable to I Info. 49. a. The Truth to the two 
Sifters and the other Remainder, are Truils executed by 
Statute 27 H. 8. of Ufe~, and aluolmt to the fame as if 
the Devife had been to the Trufiees, to the U[e of the [eve-
ral Devifees; for the \Vords Vfe and Truft are fynonynl0us 
Tenus, and as fuch ufed in the Statute of 27 H. 8. and no 
Difference between a Deed and a \ViII, which Points were 
folemnly determined in the Cafe of Broughton ver[us Langley, Eq. Abr. 

P. .f. h d f ' f' 383. p. 3· 
'tlJC' 2 Ann. An 0 coniequence Parry, one 0 the Lei- Salk. 679. 

10rs I Lutw. 31 4. 



In the King's Bench. 

fors of the Plaintift~ has an Eftate fumcient to make a Leafe 
to Plaintiff. 

Second Point; (Which is the great Point of the Cafe) \Vhat 
~~:~st~~ok Efiate the two Sifters take by the Devife; I hold they take only 
for Life only, an Eftate for Life, with contingent Remainder in Tail to 
&c. their Hfue if anv; it is deviied after his \Vife's Death (and 

fubjeB: to the Payment of the 500/. given to her by the 'ViIl) 
to his two Sifters, equally betwixt them during their natural 
Li\Tes, without committing any Wafte; " And if either of 
" my faid Sifters happen to die, leaving Hfue or Iffues of 
" her or their Bodies, then in Trull for {ncb Hfue or I[ues 
" of the Mother's Share, or eIfe in Truft for the Survivors 
" or Survivor of them, and their refpeB:ive Hfue or Hfues; 
" and if it {hall happen that both my Sifters die without If .. 
" fue or Iffues as aforefaid, and their Iffue or Iifues to die 
" without IITue or nIues, then the Truftees to frand and be 
" feifed in Tru[t for nly I{infman 'John Swift". The Eftate 
expre:f1y devifed, is only for Life, fo that to make it an E
ftate-Tail, muft be by ConftruB:ion and Implication arifing 
from the Intent of the Teftator, whereas no fnch Intent ap
pears in the \Vin, but the contrary, for the Claufe relating 
to \Vafte muft be rejeCted, if the E[tate is conftrued an 
Eftate-Tail. Befides the Claufe impowering the Sifters on 
paying tbe 500 /. to raife the Sum by getting of Coal on 
the Premiffes, had been needlefs if they took an Eftate of 
Inheritance, becaufe tbat would have been the Confequence 
of [ueh Eftate. The following Claufe, lj either of my Sifiers 
happen to die without IJJue, & c. cannot in large or alter the 
former Limitation for Life; becaufe the E[tate is then limi
ted to their Iffue and the Hfue of fuch Iffue. The \Vords 
Survivors or Survivor mull refer to the nIue; for, there can 
be but one Survivor of two Sifters. \Vherever the \Vords of 
Limitation are annexed to the Iffue of the Devifee, the De
vifee takes only an Eftate for Life. Devife of Land to a 
Man and his Children or HIue is an E[tate-Tail if he hath 
no HIue. 6 Co. 17. a. And according to the Cafe of King 
and Melling, 2 Lev. 58. I Vent. 2 14, 225'. Devife of 
Land to a Man and the Hfue of his feeond Feme (he having 
then a firft Feme) is an Entail. But a Devife to R. and to 

2 the 
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the next Heir Male of R. and to the Heirs Male _of the· Bo
dy of fnch next l1eir Male, is but an EHatefor Life in R. 
I Co. 66. W. Archer's C1fe. Hill. I 2 Ann. Backhoufe and Eq. Abr. 

Wells. Devife to A. for Life only, and after his Death to his :8~iof ;:,~ 
IITue Male, and to the Heirs Male of the Body of fuch Hfue, ~~~~s inLaw 

was adjudged but an Efbte for Life; for, IjJue i~ properly a and Equ. 

\Vord (l Purchafe, and is fo conHrued, llnleis the Intent of 181. 

the Tefiator appears to warrant a contrary Conflruttion. 
3 Lev. 43 2 • \Vhen the Devifor intends to pafs an EHate-
Tail (as he does to John Slvift) he has u[ed proper \Vords, 
To John Swift, and to the Heirs Male of his Body; fo that 
~he Variance in the Expreffion proves the Difference in the 
Intent. 

. Third Point. Admitting the Efiates of the two Sifl:ers to Admitting 

be an EHate-Tail, yet the Judgtnent is erroneous: For the an Efrate-

1 · off 1 I d M' f h P . fr Tail the P amn aug 1t to lave recovere a Olety 0 t e remllles Rec~very 
which belonged to Anne Lunsford. The two Sifters were Tenants ihouldhave 
. d h dr' d d been only of 
ill cOlurnon, an a no crOiS RemaIn ers; an when Anne a Moiety, 

Lunsford died, her Share defcended. to the Plaintiff the next in 
Remainder; for fhe did no as: to bar the Remainder. The 
"Vords in the \ViJJ, if both my Sifters happen to .die, tnufi 
be taken difiributively, according to Tl1yndham's Cafe In 2 D'Anv. 
t' r 7 21 3, pI. 13· 
J lIO. • Moor 19 1, 

. BootIe for the Defendants. The great Q.leftion on this 
Record is, 'Vhat Efiate the t\VO Sifters take? By the Will 
they take an Eil:ate-Tail in common with crofs Remainders 
for Life. It is to be obferved that the Sifters had no IiTue 
at the Time of the Devife, or ever after. A Devi[e to one 
and his Hfue, he then having none, is an Efiate-Tail. IjJue !J1ue is No- . 

is Nomen coUeEtivum, and as extenfive in a \Vill as Heirs of men c()lleCli

the Body; and as fuch is u[ed in the Stat. De Donis, I 3 E. I. vum. . 

& 34 H. 8. Devife to one and his IjJue, is Hronger than a 
Devife to one and his Children; and yet in fuch Cafe he takes 
an Eflate-Tail if he bas no Children. 6 Co. 17. Wild's Cafe. 
There is no Difference between a Devife to one and to his 
Hrue, and to one and if he dies without liTue, Remainder 
to another; only in the firfi Cafe he takes an EHate-Tail 
by expre[s . Limiurion, and in the other by I1TIplication. 

S Moor 
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Moor 127. I Vent. 22), 230. Hill. 7 Geo. 1. in Scaee. 
(Equity) Sutton verfus Paman. 'John .Sutton by 'Vill devifed 
to his Nephew Thomas Sutton All hIs Freehold and Copy
hold Lands in Suffolk; and alfo devifed to him (after the 
Death of his \Vih~) the Chequer Inn for Life; and after his 
Death, to the hrll Son of his Body, and to the Heirs M.ale 
of the Body of [nch hrll Son, and fo on to the fecond, 
third and fourth Sons in Tail, Ren1ainder to his two SiHers; 
provided that his Nephew cOlnmit no Manner of Wafie; and 
that immediately af[er the Death of his \Vife, and of his 
Nephew T. S. without lffue Male of his Body, or after the 
De:1th of fuch Hfue Male, the Chequer Inn fhall go to fuch 
a Charity. T. S. had no Iffue at the Time of the \Vin; 
fo that the Q.leflion was, \Vhat EHate he took by the Will? 
And it was adjudged by the Court, that he took an EHate
Tail by the latter \Vords, After the Death of my Nephew with
out IfJue of his Body, tho' at hrll the EUate was only limited 
to him for his Life, Remainder to his hrft, fecond, third 
and fourth Son in Tail, without farther limiting the fame 
to a11 the other Iffues. \Vhich Judgment as to this Point 
was affinned upon an Appeal in the Houfe of Lords, tho' 
the Decree as to the Q-leftion relating to tl~e Charity was 
reverfed. 

That there If the \Vords in the Cafe at Bar do create an Efiate-Tail, 
arecrofsRe- h 1 1. ROd r or.' 1 oft 
mainders. t en t )ere are crOiS emam ers lor Lue 111 t 1e two Sl ers. 

Raym. 45 2. 2 'Jones I i o. And [uch crofs Remainders 
cannot be impeded by the Litnitation to them during their 
natural Lives; becauie, whenever the Hfue claitn, they roua 
claim as Heirs to their Mother; which cannot be till after 

Eq. Abr. their Mother's Deceafe. Langley and Baldwyn, C. B. 19th 
18 5. p. 29· Mer L d L' Ch rho . 
I Mod. Rep, 1. ay I 7 27· a aUle relerre 1 rom ancery lor t e OpInIOn 
258. of the Court upon a \Vill. Jonathan Langley the Grandfa

ther, 1666, devifed certain Lands to his eldeft Son for Life 
without Impeachment of \Vaile, Remainder to 'Jonathan his 
Granchild for Life, without Impeachment of \Vafte; with 
a Power for hin1 to limit a Jointure of the fame Land to any 
Woman he 1huuld marry for her Life; and after his Death~ 
he devifed the Lands to the hrn Son of 'Jonathan the Grand
child in Tail, and fo to the fixth Son; and then devifed, 

z t~ 
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that if Jonathan the Grandchild {bould die without HTue 
Male, that the Land fhould remain to J. S. The Q.lefiion was, 
What Eftate Jonathan took by the \Vill? And the Court cer
tified their Opinion to be, that he took an Efrate in Tail 
Male by Virtue of the latter \Vords, if he died without IJJue 
Male; tho' the Eftate was devifed exprefsl y for Life, and 
without Impeachment of \VaHe; and tho' a Power was gi
ven to limit a Jointure, which was needlefs if the Teftator 
intended to give him an EHate-Tail. I admit the Claufe, with-
cut Impeachment of lVafte, is void if the Eflate is an Intail, Sans Wafte 

but that. Claufe being added, c~n. never have fa great EffeCl J~a~~.re
as to abrIdge an Eflate before ltmited by expre[s \Vords, in 
Tail, by turning it in Confl:ruClion to an Efiate for Life E Ab 

only. Such Clau[e \vas in the Cafe of Langley and Baldwyn. I~5. P{~9' 
And laiHy, the Clau[e, If both my Sifters die without IJJue, ~ r:.od

. Caf~ 
and their Iffue die withotet Iffue,- can have no Influence in con- i.nte p, 6Q. 

firuing the Eflate to be only for Life; for, IJJue is a \Vord 
of Litnitation; and it is not like Archer's Cafe, I Co. where 
the \Vords of Limitation were added to the next Heir Male; 
which is not fa in the prefent Cafe. 

Reeve's Reply. The Diflinaion when there {ball be crofs ADiftinction 

Renlainders, and when not, is, where the Limitation is only Ras to ~rdofs 
r d 'f h d' . 1 Ir . d emam ers to two Penons; an 1 t ey Ie WIt lout Iuue, Remam er by Implica-

over. In fuch Cafe, the Survivor fhall hold for Life; but tion. 

otherwiCe it is where the, Limitation is to four or five Per-
fons, by Reafon of the Confufion that mufl: follow. 

J uftice Fortefcue A. At prefent I alTI of Opinion, that this Tha~ it. is a 
. EJ1. l' 'I rrr. . ·Hi d f . .. d 11 Devlfe In 
IS an lLate~ al ; ljJue IS a vvor 0 LImItatIOn, an rea y Tail to the 

more expreHi ve than Heirs of the Body; for it extends to all Sifter~. 
I{fues that can poili bl y be. Other Words may fo refrrain 
the natural Import of them, as that an Efiate for Life only 
may pais; but in this Cafe the Tefiator has ufed \Vords to 
an[wer any Objeaion that might be made, as follow, If both 
~y Sifters die without IJJue, and their lffue or IJJues die withottt 
IJJue or IjJucs; [0 that there can be no Pretence for reflrain-
ing the Devife only to one HTue of the Body. I{fue if any 
be then in Being, will take an immediate EHate by the De-
viCe. Loddington and Kime, 3 Lev. 43 1. was a Devife to 

Evers 
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Ev~rs Armin for Life without ImpeachnlCrft of 'Vaile, and 
if he h.1S HIlle Male, to fuch Iffue 1\1ale and his Heirs for 
ever charaed with a Rent-Charge; and after the Death of 
E. A;min, in cafe he leaves no Hlue Male, Remainder over~' 
There it wus held, that E. A. took only an Eflate for Life, 
beeau[e the Limitation was to the HIlie l\1ale and his I-Ieirs.' 
So I Co. Archer's Cafe; fa Burchet verfus Durdant, 2 Vent: 
3 I I. DeviCe to R. D. for Life, and after ?i~ De~ea[e to 
the Heirs Male of the Body of R. D. now IIvmg; and to 
fnch other Heir Male and Female as he {hall hereafter hap.: 
pen to have of his Body, Remainder over. This was a De
viCe to R. D. only for Life, with a Relnainder velled in the 
Son; for, Heir Male of the Body of R. D. now living, was a fuf-' 
ficient Defignatio Perfimte. And in the Cafe of Bevers and HaU; 

. in the Haufe of Lords, the like Rdolution w:is given where 
there were other \Vords tantamount to the 'Vords now" 
living. 

The Claufe in the \Vill, " If either of Iny Sillers die; 
" leaving Hfue or liTues, then in Trufl: for.' [uch Iffue 
" or HTues of the Mother's Share; or elfe in Trull for 
" the Su~vivors or Survivor ~f them," plainly implies c;ofs.. 
Remainders for Life. Or eIfe in Trujl for the Survivors or Sur
vh:or of them, according to gramma~ical ConfiruClion, muff 
refer to the next Antecedent, which is, the Mother: The' 
fubfequent Words, If both die without IjJue, and their IJJue tlie 
without Iffue, create the Intail; :h)r thefe 'Vords are no more: 
than if it had been expreffed only, If they die without IJJue. 

, 

As to the ObjeC1:ions: Firjl, That the Efiate was expre[s.: 
ly lilnited only for Life. Many Cafes have over-ruled this: 
Objection, and by rea[on of fubfequent \Vords confirued the 
Efiate to be an Intail. 

Secondly, As to the Power to raife the 500 I. which has 
been compared to the Power to 111ake a Jointure; there \Vas~ 
[ueh a Power in the Cafe of King and i.V1elling, \V hieh never.· 
thde[., was adjudged an E{tate-Tail. Bdides, [uch Power is 
not ufelefs, if the Eilate be eonfirued an Ef1:ate-Tail; becaufe' 
Tenant in Tail is not .bound to_ [uffer a common Reco,;erv. ' 

.I 
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As to the 6rfi Point in the Cafe, a Trufiee of N eceffity That the 

mull have as larae an Eftate as the Tru[ts require, which TrkufteeFs 
tl too a ee. 

are to ari[e out of that E[tate; for the Court of Chan-
cery can never compel a Truftee fbr Life to convey an Eftate 
in Fee. I Roll, Abr. 6 I I. Croffing verfus Scudamore. 2 Lev. 9. 
I Vent. 137. I J.Wod. 175. 2 Keb. 754, 78+ 

Raymond Chief Juftice: Firjl, Tho' in the De\rife to the Firft, tnat 

Tru[rees the \Vord Heirs is omitted, yet fince the Trufrs tthekTruFfiees 
00 a eel 

which are to arife out of their Efrate are to continue for 
ever, I fhould think the Truftees t'ake a Fee; becaufe in a 
Will a Fee may pafs without the Vlord Heirs. 

Secondly, by former Refolutions: If a Devife was to one The Sifters 

for Life, and after his Deceafe to his Children; and that if for Life 

he died without Iifue, Remainder to J. S. fuch Devifee did only. 

not take an Intail. Popham verfus Banfield, I Salk. 236. 2 D'Anv. 

For if an Eftate was litnited to one for Life, with Remain- ~37'At' 5· 

der to his firft, fecond and third Sons in Tail; and if he I~8, 1/2 • 

died, without IiTue, Remainder over, thefe Words, If he died I
6
Vern. 79, 

. h ,rr. d'd 'I b ' d I 7, 344-Wit out h;ue, J not create an Intal, ut were conirrue to 
be the fame as If he died without fuch IJJue. The Queftion 
is, \Vhether nTne can be intended Defcriptio? 

This Cafe was argued again in Hill. Term. I I OeD. I. by 
Fa~akerly, for the Plaintiff; and Pengelly, for the De ... 
fendants. 

Fa~akerley cited new Cafes to the fecond Point. Cro. 
Eli~. 3 I 3· Clerk verfus Day. ero. Eli~, 4 5' 3. Baldwin verfus 
Smith (the fame Cafe as I Co. 66. Archer's Cafe) I Salk 232. 
Aumble and Jones, to prove that the legal Conftruction 
fhal1 be taken, unlefs the Intent of the Te[tator appears 
otherwife. Moore 593' Clerk verfus Day. 

Pengelly, Serjeant, to the fecond Point cited Sunday's Cafe? 
9 Co. 12 7, 128. \Vhere the \Vords, If Thomas have no 
hlale IJJue, then \Villiam to have the Ejiate, create a Tail. 
The Inhibiting the Sifters to comtnit \Yafte, £hews that he 

T thought 



In tbe Kin,--~'s Bencb. 
.: . 

thought they would otherwife have a Power, which they 
could not unlefs they had Tail. I Bulf 2 19, 223. I Roll • 
.Abr. 636. pl. I I. Miller verfus Legrave, a late Cafe. 

Raymond, Chief J ufiice : The Cafe of Backhoufe verfus 
Wells is contrary to the old Rules. I doubt whether theWords 
Survivors or Survivor relate to the Mothers or Children. 

Fortefcue A. remained in his [ornler Opinion. 

Reynolds, Jufiice: The firfl: Point is clear, and the Iail as' 
plain, that there are cro[s Remainders. 

~~:e~::r £ife As to the fecond7 I am not for fhaking the Authority of 
to the Si£l:ers. King and Melling; but neither an] I for carrying the Thing 
I Vent. 

21
4, at all farther. It feems to nle that the Tefiator only in

~26; Anv. tended an EH:ate for Life to his Sifters. The \Vords SUl'vivorJ 
182, pI. 2I. or Survivor, tnuft relate to the Children. And then Survi-

vors or Survivor are Vlords of Purcha[e; and their IJJue \Vords 
of Limitation. The giving particular Powers, and ref training 
from Wafte, are other Rea[ons to confirm this Opinion. 

It was argued a third time in Hill. I 3 Geo. I. 1726. by 
Fa~akerly for the Plaintiff; and BootIe was to have argued 
again for the Defendants; but being called away to the 
Houfe of Lords, he made his Argument Pafch. I 72. 7. .but 
nothing new was [aid by either of theln. 

This Cafe was argued a fourth Time in Hill. 17 2 7 ~ 
I Geo. 2. (\\;hen Jufrice Fortefcue A. was difiniired and Ju
ftice Page put in his Place) by l\fr. Reeve for the Plaintiff, 
and Bootie for the Defendants; who only repeated their fot
mer Arguments. The Court took Time to confider of it till 
Eafler Term 17 28. upon th~ laft Day of which, vi~. June 3. 
17 2. 8. Raymond, Chief J uitice, delivered the Opinion of 
the Court as follows. 

!h~d~:,~~tt of Lord Chief J uftice Raymond: This Cau[e of Shaw and 
for an E£l:ate Weigh ftands for the Judgment of the Court. If this Court 
for Life only b f 0 . . . h 1 PI" off. h d 
to the Si£l:ers. e 0 pUllOn WIt t le alOrl, t at J u gmene ought to 

I be 
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be reverfed, no Judgment can be given for him as to the 
Recovery of the PotreHion of the Premiifes, the Demifes 
laid in the Declaration both expiring in July 1726, but he 
can have Judgment only for the Damages. \Ve are all of 
Opinion that this J udgn1ent ought to be reverfed. 

71 

The Ern ~1ei1:ion in this C~fe was, \Vhat Enate the Tru- Refolved thlt 

fi r' h . {j b r h D . r' h the Tl uftecs . ees tOOIC In t e Prernilles, ecaUl~ t e evne IS to t em took a Fee 

three, and the Survivor or Survivors of theIn, and no Words by Implica

of Limitation are annexed to their ~nate, nor is it faid to tlOn. 

the Heirs of the Survi\ror, but it is given to them upon the 
Trufts herein after mentioned; now if they did not rake a Fee, 
then their Efiare would not be fLlfficient to anfwer the Trufls 
therein after mentioned, and fo all fuch fubfequent Trufis 
would be void; but upon this Point, we are all of Opinion, 
that the Truftees take a Fee-fimple by Ilnplication, for tbe 
Intent of the Teftator plainly appears, vi-z. that they iliOllld 
have an Efrate fufficient to fatisfy and anf wer aU the Tru[rs 
in the \Vill, which mllft be an E[tate of Inheritance; there 
is no Difference in Reafon between a Devife to a Man for 
ever, and to a Man upon Tru[ts which may continue fo~ 
ever, for the 1111plication is guided by the Intention of the 
Te[tator. There is aCa[e I Roll's Abr. 6 ILL. K. pI. 12. 

a Man feifed of Lands by his \Vill devifes that y. N. and 
1. D. and their Heirs fhall ftand [eifed of his Land, to the 
Ufe of J. s. tho' J. N. and y. D. have nothing in the Land, 
yet this is a good Devife to y. s. for either it {hall amount 
to a Devife to the Feoffees to his Vfe, or an immediate 
Devife to him, for the Intention of the Teftator is plain 
that J. S. fhall have it; fo that this Devife before us, fhall 
be made good by Implication one way or other; either it 
is a Devife to the Truftees, fllbjeB: to the Trufts in the 
Will, or an E[tate in the Perfons to whore Dfe and Benefit 
it was intended by the Teftator. 

The fecond and chief Q}leftion was, \Vhat Eft~te the 
Teftator's two Sifters Anne Lunsford and Dorothy Evatt 
took, whether an Eftate-Tail, or for Life only? 

If 
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If they took an Efiate-Tail, then the J udgtn~nt below is 
right, for by the Fine and Recovery th~ Remam~er~ were 
barred; but if they took an Eftate for L1fe, then It IS only 
a Forfeiture of their Ef1ate, and no bar to the Remainder 
of the Le[or of the Plaintiff. 

Rerol.vedthat \Ve are all of Opinion that by this Devife, Anne Luns~ 
the Sdters '11. r . L • 
took only for ford and Dorothy Evatt took only an Enate lor Lue, WIth 

Life. a contingent Remainder to their Hflle or ~hildren in Tail, 
this is apparent frOln the Words of the \V III and the Intent 
of the Teftator. 

FirO: as to the \,r ards, it is an EA:ate exprefly devifed to 
the two Sifters for their Lives, with the Addition of thefe 
\Vords, without committing any Manner of Wafle; the Intent 
of the TeHator mnfi be colleaed from the \Vording or Pen
ning of the Will, and comparing the Parts of it together; 
when he devifes an Efiate to his Wife for Life, it is in the 
very fame Words as the Devife to his Sifters; and imme
diately after declaring for what Pllrpofe he gave his \Vife 
the 500 I. he gives her Power by Sale of Timber, or by 
Sale of any Part of the IJremiifes, or by Sale of Coal to 
raife that Sum; which Power was necdfary for her, ilie ha
ving but an Efiare for Life, and could not raife the 500' I. 
without it; when he devifes to his Sifters, he adds \Vords of 
Reftraint, and makes their Power lefs than his \Vife's; for 
in cafe they paid the 5001. they \"ere to raife it again by 
getting of Coals only, and not by Sale of Timber or any 
Part of the Premiffes, from whence' I infer, that he intend. 
ed them only an EHate for Life: if he had defigned tbern an 
EHate-Tail, he would nut have given thetn this Power~ 
for Tenants in Tail may commit \Vaile by Virtue of their 
EHare, nay, they may bar the Remainder, &c. .. 

There is a Power given to the \Vife and both the Sifiers to 
raife the Sum of ~oo I. as above, and none to the liue, 
yet we are of Opinion, that by the Penning and \Vords of 
the \VilI, the Iffue Inight pay it ; for the Provifo is, " That 
" if either Siner, or fuch Perron for w hOlll the Trufiees he 

1 " named 
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" nalned iliould be Truftees (that is the nfue) if they pay 
" the Money, then the Truft as to the Power of felling 
" Timber, b' c. was to ceafe, and there is no Power for the 
" I[ue to reimburfe themfel ves. 

Here is another Thing to be obferved upon this' Claufe of 
the \Vill, that this Power which is given to the Sifters, in
tervenes between the exprefs Devife to the Sifters for Life, 
~nd the Devife to the Hfue, which looks as if the Tefiator 
intended to compleat the Devife to thein before the Difpofi-
tion to the Hfue; and the giving the Sifters this Power, fhews 

73 

he thought they wanted it; furely he did not intend to give 
them an Eftate .. Tail, when he gave it them without Power to 
comlnit Wafte, for would he put it in their Power to alien W~£le re~ 
the whole Land, whom he had rdlrained from committing f!ramed. 

Vl aile upon any Part of it? Befides it would have been re
pugnant to have ref trained thenl frotTI comlnitting 'AT afte, 
which is incident to every Eftate-Tail, if he had intended 
them fuch an Eftate; whenever an Eftate is given to a Man 
without Impeachment of Wafte, thofe \Vords are look'd upon 
as a plain Indication in the Teftator, to pars an Efrate for 
Life only, for if he intended to give an Eftate-Tail, thofe 
'Vords would be impertinent, fo here to ref train them from 
committing \Vafte, [eems as if he intended to give them an 
Eftate for Life only. 

Then the "ViII goes on, " And if either of my faid Si
" frers happen to die, leaving Hfue or Iffues of her or their 
"Bodies, lawfully begotten, or to be begotten, then in 
" Truft for fuch Hfue or Hfues of the Mother's Share, or 
" eife in Truft for the Survivors or Survivor of them and 
" their refpeB:ive Iffue or Iffues; and if it !hall happen that 
" both my faid Sifters die without HTue as aforefaid, and 
" their Hfue or Iffues to die without Hfue or Hfnes lawfully 
" begotten, then a DeviCe over. 

It is a Qleftion, whether the \Vord IJJue in this Cafe, I~ue isfome~ 
be a \Vord of Limitation, or Purcha[e as Deftgnatio Perfon£; ~~;d aof 

it is objeB:ed that Iffue is Nomen col/eflivum, and takes 1n all Purchafe; 

the Deicendants, and is as extenfive as Heirs of the Body; 
1J I agree 
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I agree, that had the Deviie been to the Sifters for Life; 
and then to their I{fue, or in TruH for them and their nTue, 
this would have been an EHate-Tail. But this Word IJJue is 
by no Means a proper technical \Vord, or Term of Law 
for a Limitation; tis fometimes ufed as a \Vord of Purchafe, 

at other times £. d fl· .. d· h N of Limita- and ometllnes as a Wor 0 -lImItatIOn aceor lng to t e a-
tion. ture of the Infir'lunent in which it is ufed, and according 

Heirs. 

Difference 
between a 
Deed and a 
Will. 

as it is intended by the Party. In a Common Law Con
veyance it is aWard of Purchafe and not of Limitation. 
2 Info. 3 34. 'Tis there faid, that the \Vord Heirs is tequi-
fite to create an EHate .. Tail, unlefs in a \Vili. Roll. Abr. 
837. I. R. pl. T. It is there faid, that in a Deed an Efiate
Tail cannot be raifed by way of Ufe without the Word 
Heir.r; 'tis othetwife in the Cafe of a Will: If an Eftate be 
by Will given to a Man and his nfue, this is a Limitation; 
not fo nluch from the Force of the Words, as to anfwer the 
Intent of the Teftator. If a Devife be made to A. for Life, 
and after his Deceafe to the Hfue of the Body of B. and the 
Heirs of their Bodies, thefe are Words of Purchafe; they de~ 
pend on the Intent of the TeH:ator. 

!JJue, when \Vhen IfJue is a ~T ord of Purchafe, it is not Nomen CoOee. 
~:~~1e of tivum, to extend to and take in all the Defcendants through 
how conftru- all Generations. 3 Lev. 4 3 I. The Cafe of Loddington and 
ed, Kime, which is aHa reported in I Salk. 224. which was tbis, 

Sir Michael Armin was feifed in Fee of the l\1anor of Pick
worth and Devifes in thefe Words: "As concerning my Ma
" nor of Pickworth and Willoughby, after my jufi Debts and 
" Legacies paid, I devife them to my U nele Evers Armin for 
" his Life without Impeachment of \Vafte; and in cafe he 
" fhall have Hfue Male, to fuch Hfue Male and his Heirs for 
" ever; and if he die without Hfue Male, then to his Ne
" phew and his Heirs." This Cafe is wrongly reported in Le-
1Jin7;..; he fays, th~t the C~urt were agreed to give J udgnlent 
for the Avowant In Replevm. But the Court conceived neW 
Doubts, whether they were contingent Remainders or exe .. 
cutory Devifes to the Hfue in Tail of Evers Armin, &c. 
And before this Point was determined, the Parties came to 
an AccOlnmodation. Which is a 11iftake; for I heard the 
Opinion of the Court given feriatim myfelf, vi~. Pafth. 

4 9 1'V. 3' 
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9 W. 3. in the Year I 697 · that Evers Armin took but an 
E[tate for Life, becaufe the firft HTue Male took the con
tingent Remainder. It has alfo had Decifions in other Pla
ces, been brought into the Court of Chancery, and by A p" 
peal thence carried into the Haufe of Lords, the Judgment 
given in the Court of Common Pleas was in all thofe places 
confirmed, and not in the leaft ihaken, and has been acqui .. 
efced under ever lince. Judgment is entered on the Roll in 
C. B. Trin. 5 w. & M. Rot. I 5 5 I. as was faid by Eyre Ch. 
J uftice in another Cafe. This {hews that the \V oId IJJue is 
properly a Word of Purchafe when the Intent of the Party 
IS apparent. 

The Cafe of Backhoufe and Wells when duly confidered Ante p. 65. 

comes up very near to this, which is entered on the Roll, 
Trin. I I An. Ro. 220. That Cafe was, Thomas Backhoufe devifed 
to 1. B. for his Life only, without Impeachment of \Vafie; 
and [rOin and after his Deceafe, then to the Erue Male of his 
Body lawfully to be begotten (if God fhall ble[s him with 
any) and to the Heirs Male of the Bodies of fuch IITue law-
fully bgotten; and for Default of fuch IITue, Remainder to 
T. B. and the Heirs Male of his Body, and for Want of fuch 
I{fue, two Remainders over in the fame Words. It was ad-
judged in this Caufe, that 1. B. took only an Eibte f()r Life; 
for tho' the Efiate was given to him for Life, and there was 
a Limitation afterwards to his IiTue; yet it was adjudged to 
be only an Efiate for Life in him, and that the HTue took 
by Purchafe; there IITue Male was a Defcription of the Per .. 
fan that was to take the Eftate-Tail. 

In this Cafe before us, let us fee whether the \Vord JjJue 
fhall not be taken as Deftgnatio PerfonfC. 

The Tefiator's Intention appearing, that the Sifters fhould 
take an EUate for Life only, is an Argument that the \Vord 
JjJue mufl: be intended as the Defcri ption of fomebod y to take 
after, and [0 Words of Pllrchafe. 

To proceed, The Words in the \ViII are, "In Trull for 
" fuch Hfue or Hfues of the !\fother's Share; or elfe in 

" Trull: 
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" Trufl: for the Survivor or Survivors of them." The 
Words Survivors or Survivor Inuft refer to the Per[ons in
tended to take immediately before. As to the Mother, it is 
impofEble in grammatical Conftruction to be meant of her; 
then of the Sifters it cannot be, they are but two, there 
may be indeed one Survivor, but never two Survivors be
tween two Perfons; Therefore thefe \Vords are only appli
cable to the nrue; which plainly {hews, the Intention of the 
Teftator, or eIfe thefe Words mu[t be rejected; but where a 
Word is capable of a proper Signification and may frand, it 
Inuft not be rejected, but muft have fuch a ConftruClion as 
will make it take Effea. 

The Will goes farther on and fays, and their reJpeElive 
Ijfue or IJJues; thefe are plainly Words of Limitation, and 
thew that the Tefiator's Intention was, that the Perfons in
tended to take under the Iffue, fhould take an Efrate to de
fcend to their I{[ue; the \Vords create an Efiate .. Tail in 
them. 

There 151 a great Difference between an Efl:ate given to one 
for Life, and from and after his Deceafe to his nfue, and 
an Efiate to one for Life, and after to his Iffue, and the 
Heirs Male of the Iffue, or the Iffue of the IITue; this is 

Ante p. 68. one of the Reafons given in the before-recited Cafe of Evers 
Armin; for there the Limitation of the Inheritance is not 
to him, but to his Iffue lVlale and his Heirs; the \V ords his 
Heirs, exclude all Incertainty and fhew where the Tefl:ator 
would lodge the Inheritance. 

Ante p. 65· I have been informed, that in the Cafe of Backhoufe and 
Wells, great Strefs was . laid, and with good Reafon, on the 
Limitation to the Heirs Male of the Body of the I{fue; for 
I do not think that Refolution turned much upon the Word 
only. . This is agreeable to what Lord Chief J ufiice Hale 
fays In the Cafe of King and Melling, reported in I Vent. 
2 14, 22 5 to 23 2. ~ Keb. 99. Which was, Robert Mel., 
Hng devifes in .thefe W ord~, " I give my ~and to fny Son 

Bernard for hIs natural LIfe; and after hIS Deceafe I give 
" the [arne to the liTue of his Body lawfully begotten on a 
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" fecond \Vife; and for Want of fuch Hfue, De\Tjfe over in 
" Fee to John Melling." It was objeB:ed, in that cafe the 
Limitation is exprefsly for Life, and in that refpeB: fironger 
than Wild's Cafe in 6 Co. 17. An Efrate is devifed to one 
for Life, and after his Death to his Hfue or Child, -having 
liTue at the Time; the Iffue take by ,yay of Retnainder. 
In anfwer to which ObjeB:ion, the Lord Chief J ufiice faid, 
that tho' thefe \Vords weigh the Intention that \Vay, yet 
they are ballanced by an apparent Intention that weighs 
as much on the other Side; which is, that as long as Ber
nard fhould have Children the Land {bould never go over to 
John. This differs frOln Archer's Cafe, I Co. That Devife 
was for Life, and after to the Heir Male, and the Heirs of 
the Body of that Heir Male: There the Words of Limita
tion being grafted upon the Word Heir, it /hews that the 
Word Heir was u[ed as DeJignatio Per/once, and not for Limi. Heir ufed as 

tation of the Efiate' fo is the Cafe of Clerk and Da1J Cro. Dejignatio , . • ::" Pir!a.nte. 
Eli~. 3 I 3. The Cafe IS really Cheek and Day, and IS entered 
on the Roll, Hill. 35 E. Ro. 46 7. The fame Cafe is rea 
ported in Owen 148. Moor 593' and in Roll. Abr. 832. K. 
The Cafe was, Joan Marfh deviied Lands to Ro/e her Daugh
ter for Life, "and if fhe have Heir of her Body, then I 
" will that the Heir after my Daughter's Death fhall have 
" the Land, and to the Heirs of their Body begotten; and 
" for Default of fuch nfue, Remainder over." 'Tis faid in 
Croke, that it was £rft agreed by all the Jufiices, that a De .. 
vife to one and the Heir of his Body is an Eflate-Tail, and 
{hall go to all the Heirs of the Body. Heir is Nomen col
leElivum; fo fays I Roll. Abr. 832. K. according to Popham 
Chief Jufiice and Fenner; Jed adjornatur. Moor, who is a 
very good Reporter, tays, it was adjudged fhe had but an 
Efrate for Life and the Inheritance in her Heir by Purchaie, 
&c. relling in Abeyance all her Life, and veiling in the In
flant of her Death. \Vhen Croke reported this Cafe he was 
a young Man, and Rolls had not then begun to fiudy the 
Law, and had this Cafe only by Hear-fay. Judgment is not 
entered on the Roll; but Moor fays it was adjudged; which 
is agreeable to my Lord Hale's l\1anner of citing it, who fays, 
and fo is the Caie of Clerk and Day. But this is not trllly Ha
ted in any of the Books; Moor comes the neareft to it as it is 
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upon the Roll. The true State of the Cafe was, M. feifed 
in Fee, devifed Lands to her Daughter Rofe for Life, "and 
" if {he marry after my Death, and have any Heirs lawful: 
" Iy begotten, I will that her Heir {hall have the Lands 
" after nly Daughter's Death, and the Heirs of fuch Heir." 

So that upon the whole, IJJue is not properly a Word of 
Limitation, but may be taken either one \Vay or the other. 
In 'a Conveyance 'tis a Word of Purchafe and not of Limi
tation; but in a Will 'tis governed and diretled by the Intent 
of the Party. Here it is Dejgnatio Perfonte. 

Ante p. 76. The great Cafe on the other Side is King and Melling,' 
3 D' Anv. which was nluch infifted on, and was a Cafe of great Dif-
182. pI. 21. nculty, but is now fetded. But there is no Reafon to carry 
I Vent. 214, 0 £'. d" fi h r. I 
225. It any larther. We are con ten 109 agam t e ex preIs n-

When lJ!ue 
Thall give an 
Eftate for 
Life--onlyo 

Ante p. 76. 

tention of a Teflator who gives the Efiate for Life, to force 
him to devife fuch an Efiate as he never thought of, and 
to give it as we pleafe, and to controvert and defiroy a Will 
in all its Parts, and defeat all the Remainders. It is true 
that has been fetrIed, and it is not proper quieta movere, 
But that Cafe by no Means comes up to thi~; there is no 
Lirnitation over to the Heirs of the Body of the nfue, or ,If. 
fue of nTue, tic. If there had, their Opinion had been as 
ours; for Hale C. Jo in Vent. 232. bal1ances the apparent 
Intention of the Tefiator to give it his Iifue, againfi his ap
parent Intention to give it to Barnard for Life only = And 
Hale faid, the Intention of the Tefiator was the Law to ex
pound the Tefiament. 

When nfue is Defignatio Perfonce, it can carry only an 
EGate for Life to him whofe Iffue are to take by 1uch De .. 
fignation. Taylor verfus Sayer, Croo Eli~.' 742. Devife to the 
\Vife for Life, and after her Deceafe the fame to the IffLle; 
the Wife had Iffue at that Time = and adjudged that 1he had 
but an Eftate for Life. There they all agreed, that if by 
the Devife to the nfue it fhould be extended to all the Iifues, 
they fhould have it for Life only; and fo is Wild's Cafe 
~ Co. 17,. And in King and Mell~ng, L. eh. J. Hale faid, 
twas plaIn by the Intent of the VlIn, that John to whom it 
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was given in Remainder, fhould not take as long as Barnard 
had I {f ue by his fecond \Vife, which he very rightly ball an
ces againft the exprefs Devife to Barnard for Life. 

It was objeaed, that an EGate-Tail fhall be raifed by Im
plicftion on the fubfequent \Vords, And if both my faid Sifters 
happen to die without IJJue, &c. Remainder over. There are 
an infinite Number of Cafes to prove that where a Man 
gives an Efiate to one, and after his Death to his Hfue; Of, 

if he die without Hfue, then to another; That is an Efiate-

79 

Tail. But the Cafe of Langley and Baldwyn in C. B. and af- Ante p. 66. 

terwards in Cane. and Sutton and Paman in Seaee. and after- Ante p. 66. 

wards carried into the Houfe of Lords, are chiefly relied on 
by the other Side: For, in Langley and Baldwyn, John Lang- Eq. Ahr. 

ley feifed in Fee of a Meffllage, devifed it to his eldeft Son :~~tc:fe~ 
H. for Life without committing \Valle, Remainder to John 258• 

his Grandfon fans \Vaile, with Power to make a Jointure, 
Remainder to the firll Son of John and the Heirs Male of 
his Body; and in Default of fuch Heir, to the fecond, third, 
fourth, fifth and fixth Sons of the faid J. and the Heirs 
Male of their Bodies; (but no direB: Limitation to all the 
Sons of J.) and if the faid 1 .. happen to die without Hfue 
Male of his Body, then to his fecond Son H. with Remain-
ders over. Here we mull raife an Efiate-Tail by Implica-
tion, tho' the exprefs Devife was not to all the Sons: For 
what was to become of the EHate after the Death of the 
fixth Son without Iifue? The Tefiator could not defign it 
for his Heir at Law to take before the feventh or e"ighth Son; 
fuch a Fraction cannot be fuppofed to have entered his Head: 
Therefore it was neceffary to raife an Efiate-Tail in J. by 
Implication, becaufe the Efiate was undifpoCed of; and the 
Intent of the TeHator appears, that the Remainder Man 
fhould not take as long as there was any Iffue of J. And 
the Cafe of Sutton and Paman frands upon the" fame Reafon; 
for there the Limitation was only to two Sons, and the third 
could not take. But in the Cafe before us, the \Vord Iffi~e 
takes in all Iffues; and the Iffue of the Iffue, all the De
fcendants. 

'Vhere 
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Where there is a Limitation for Life, and a Devife to aU 
the Sons and the Heirs or Heirs Male of their Bodies; and 
for \Vant of fuch HTue, a Devife over; thefe Words, and 
for Want of fuch IjJue, fhall never raife an Eftate-Tail by Im
plication in him to whom the Linlitation was for Life., 

Eq. Abr. I have feen the Cafe of Popham and Banfield, which is miC-
108. p. 2. reported in Salk. 236. According to him it was a Devife to 
I Vern. 79, . d h fi {i f . T 'I 1 167, 344, A. for Life, Remam er to t e r L Son 0 A. In al Ma e. 

and fa on to the tenth Son in Tail Male; but he has dropt 
the material Words, To all and every Son and Sons of his Body; 
for it was not to the tenth Son only as he puts it; and if A. 
dies without Iffue Male of his Body, Remainder over; and 
by a Codicil annexed he recited, that whereas he had given 
an Efiate-Tail to A. &c. And it was objected, that there 
the Tefiator's Intent appeared, that A. iliould have an Eftate
Tail, and A. might have pofihumous Children, and more 
than ten Sons; fed non allocatur. For where a particular 
Efiate is exprefsly devifed, we will not by any fubfequent 
Clau[e collect a contrary Intent inconfiHent with the firft by 
Implication: And therefore they conftrued dying without IJJue 
Male, dying without fuch IiTue Male. 

The Cafe in Truth was, a Devife was made to A. for Life,' 
Remainder to all and every Son and Sons of his Body, who 
would be all intitled to take before the Remainder Man. 
So that here being a Devife to all the Sons, there was no Oc
cafion to conil:rue it an Efiate-Tail, in order to fulfill the In
tention of the TeHator; as there was in the Cafes before
mentioned of Langley and Baldwyn, and Sutton and Paman, or 
Trencham's Cafe, in Dyer 17 I. which was cited by L Ch. J. 
Hale, in the Cafe of King and Melling, which was a Deviie 
to a Man artd the Heirs Male of his Body, and if he die 
without HIue, &c, and adjudged that thefe Words, and if 
he die without IfJue, did not make a general Tail. Hale there 
faid, that by IfJue mua be intended Juch lfJue. 

The \Vords in the principal Cafe cannot be extended far .. 
ther than to expre[s an Eilate for Life, the Intent of the 
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Teftator appearing as ftrong as in the Cafe of Backhoufe Ante p.66. 

and Wells; there indeed the Words are for Life onlY; 
and here are Wocds that are tantamount, the Paffages being 
compared together, the Intent of the Tefiator appears as 
ftrongIy. ~ 

It was another ObjeB:ion, that I{fue in this Caufe cannot ObJe~i~~ 
be . d .'"' b fc' d agamn: ":lJue mterprete as DefignatioPerJonte" ecau e lt oes not ap- b€i~g DljIg-

pear whether the Hfue was to be Son or Grandfon, or of fiatzo P~r
what Sex, Male or Female; and if it is not an Eftate-Tail, ()n~; 
it is void for the Incertainty which I{fue fhould take, accor-
ding to the Cafe in Cro. Eli~ .. 742. Where a Man devifed to 
his Wife for Life, and after her Deceafe to his IiTue; and 
there was a Son and a Daughter living when the Mother. 
died -: This was held· a void Devife for the Incertainty which anfwered. 

the Teftator intended fhould take, but this has been denied to 
be Law and adjudged [0 lately in C. B. 

~. In Anf wer to this, there \vas no Word in the Cafe of Ante p. 65, 

Backhoufe and Wells, and Loddington and Kime, that could 67, 68. , 

confine Hlue to a particular Perion, more than in the pre-
fent Cafe: It does indeed as to Sex, and there is the \V ord . 
his, viz. his Heirs for rocr. It has been faid, that if an 
Efiate be given to a Man and his Iifue, 'tis void for the In-· 
certainty, becaufe not appearing whether Male or Female; 
but it has been held and determined fince not to be Law, 
and that it is well enough in a Devife. The Cafe of Back-
boufe and Wells is a fhong Authority. Here the Intent of 
the Tefiator appears as plainly as there; the Words of Li· 
mitation annexed to the Word IfJue, fhew it to be Defcriptio 
Perforu. 

The Sifters take only an Eftate for Life. 
• 

There was another Q!.leftion made in the Cafe: Whether 
there were crofs Remainders. B~lt as we are of Opinion, 
this is only an Efiate for Life in the Sifters, there is no Oc
calion to fpeak to that Point. 

y Upon 
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Upon the whole, we ar~ all of ·Opinion, that the Judg .. 
ment below is wrong, and muft be reverfed. 

This Caufe came afterwards into the Haufe of Lords by 
Writ of Error, and all the Judges were ordered to attend, 
and were heard'; and the Opinion of the Judges being a:£k~d, 
three J udges, v.i~. Chief J uftice Eyre, Chief Baron PengellY, 
and Mr. Jufiice Forte/cue A. (now a Judge of the Common 
Pleas) argued for the Defendants againft all the reft of the 
Judges; and the Subilance of Mr. J ufiice Forte/cue A.' s Ar~ 
gument was as foHows: 

Mr. Jufiice When this Cafe was :6rft argued, I had the Honour to fit 
Forteflue A.'s • h K' , B h d I h 'f 0 . . d r Argument. 10 t e mg s enc, an was t en 0 pInIOn, an 10 

was Jufiice Powis, who fat with me, that this was an:Efiate .. 
Tail; and I continue of the fame Opinion' fiilt 

I beg Leave to fay, that there is a great deal of Difference 
between the ConftruB:ion of" a Win and that of a Deed; 
and the true Difference is this, tho' both of them are to be 
conftrued according to the Intention of the Parties; yet in 
a Will the Teftator being fuppofed to be inops Cond/ii, is ex
cufed from ufing technical Words and Law Phrafes, and 
has the Liberty to exprefs himfelf in his own Language; 
and therefore if he fhould ufe a Word not proper in Law, 
if his true Meaning can be feen thro' it, the Law allows it; 
which it would not do in a Deed. 

The primary Intention of the Teftator in the Frame of 
this Will was, to fecure the Eflate to his two SiHers; the 
fecondary Intention was, that it fhould go to their Hfue up'" 
on their Death; then he feems to have confidered the three 
difiintl Cafes that might happen on three Contingencies, 
and to have made a difiinCl Provifion for each. 

(I.) If either of his Sifters dies and leaves Iifue, then to 
fuch Iffue as to the Mother's Share. 
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(2.) Or eIfe, i. e. otherwife, if one of the Sifters dies, 
and does not leave Hfue, then to the Survivor or Survivors 
of them, that is, the Sifters, not the Iffue, for he is all this 
while talking of hi" Sifters dying, and not of any Hfue 
dying • 
.' 

. (3.) And then if both my faid Siil:ers ·die without I[ue, 
as aforefaid, then' to the Leifor of the Plain tiff. 

Now the main Doubt in this Cafe arifes upon the Words, 
" Or elfe in Truft for the Survivor or Survivors of them, 
" and their refpeB:ive Iifue or nfl1es". 

I would obferve, that if this Sllrvivorfhip was in
tended to relate to the HTue, this {bould not have been a 
dii1:inct Claufe, but Part of the £rft Claufe; and therefore 
in the ConHruClion and Argument, they have fubftituted the 
Word and inftead of or, and quite rejeB:ed the Word e/fe. 
Now the Word e/fe and the Repetition of the Words in Trujl, 
fhews this not to be a carrying on of the former Provifion, 
but a diftinCl Clau[e, and a diftinB: Provifion upon a dif ... 
ferent Cafe; and the Words or e/fe, fonowing the Cafe put, 
if either Sifter dying leaving I{fue, are equivalent to the 
Words or otherwife, as much as to fay, if that be not fo, i. c. 
if either of my Sifters die not leaving nfue, then in Truft 
for the Survivor of my Sifters; this makes the Senfe clear, 
~nd the Provifion for the I[ue proper, allowing only one 
tingle \Vord SurvivorJ, to be fuperHuous. It amounts to 
this; if one Sifter dies and leaves nfue, to be in Trufc for 
fuch nfue, as to the Mother's Part; but if fhe dies and lea\Tes 
no I(fue, then in Truft for the furviving Sifter, and her If· 
fue; This is a common and natural Provifion, which vefts an 
Eitate-Tail in the Sifters, to defcend to their I{fue, not pro .. 
'milcuouily, as in the other ConftruB:ion, but to all the Ii: 
fue in a courfe of Defcent, to all future Generations. 

Now with Submiffion, here is a double Eftate-Tail; by ex
preis \Vords, and by neceffary Implication alfo. 

The 
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The \Vord JjJue in a \Vill where there is no Iifue in Being; 
as in this Cafe, is a Word of Limitation, and is Nomen col ... 
leEtivum, and takes in the whole Generation; nay it is more 
colleCtive than Heirs of the Body; for that fignifies only 
Heirs in Succeffion, but the Word IJJue fignifies all the Iifue 
at once, and every liIue in SucceHion together; not but that 
the Word liIue if qualified and reflrained, rnay be a kind of 
Purchafe, as to the firft nIue, or eldeft nIue, or Iffue Fe~ 
male, as in the Statute of H. 8. I. for limiting the SucceJIion 
of the Crown; there the I{fue take by Purchafe, as meaning a 
fingle Perfon. So that giving the Bftate to his two Sifters 
and to their Hfue, if the Teftator had ftop'd there, is clearly 
an Bftate-Tail. 

2dly, By neceffary Implication, in the fubfequent \Vords, if 
both my faid Sifters die without IJJue; fo is the Cafe of 
The King and Melling, I Vent. 2 14, 2 2 ~. Lord Hale. 
There the 'Vords were, and for want of fuch IfJue, which 
Words, fays he, make an Bftate-Tail; and there he quotes 
Burley's Cafe 4 ~ Eli~: a Devife for Life to B. Remainder to 
the next Heir Male, in the fingular Number, and for def~u/t 
of fuch Heir Male, to remain over, this was held to be an E. 
flate-Tail; which is a {hong Cafe. 

The next Cafe I fhall quote is a frronger than that, and 
indeed a Cafe in Point; i. c. Sonday's Cafe, 9 Co. 128. in 
thefe Words, after his Mother's Death, he devifes, " That 
" his Son William fhall have the Land, and if he have a Male 
" I{fue, his Son to have it after his Death, and jf he have 
" no I{fue Male, then to the next Son, and fo on", this 
was held to be an Efiate-Tail, becaufe the \Vords were tan
tamount to the 'Vords if he die without IfJue. 

The next Cafe I fhaH mention is, Seagrave and Miner, 
which was firH in the COlumon Pleas, and then canle into 
the King's Bench, Pafch. 1 2 Geo. I. that was a Devife to 
Edmund Miller and Robert Shanock, "during their natural 
" Lives, equally to be divided between them, and after their 
" deceafe to the next Heirs Male of their Bodies, but in cafe 
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" either of them die without fuch nfue, then I devife 
" the fame unto the other of them, and after his deceaf~ 
" to the Heirs Male of his Body, and for want of fuch n:. 
" fue of both of them, then he devifed over to others, with 
" a Provifo that if any of the Devifees cut down Tilnbe, 
" unlefs for neceiTary Bores, they fhould forfeit their EH:ates. 
This feems to be our very Cafe; it was held to be an EHate .. 
Tail in Miller and Shanock, notwithfl:anding the EHate was 
limited to their next Heirs l\1ale; this was the unanimous 
Refolution of the Court of Common Pleas, when the Lord 
Chancellor prefided there, and was, as I believe, to the Sa
tisfaCtion of all U'eftminfter-Hall; and when this Caufe was 
brought into the King's Bench by \Vrit of Error, that Court 
feemed to be of the fame Opinion, but as to the Points of 
Pleading, being in a Formedon, there were debated, but no 
Q:,efiion made as to the Limitation of Eflate. But then 
it is [aid, here are other \Vords added, " If both my faid 
" Sifters die without HIue, and their Iifue or Iffues die 
" without liTue, then over", which will influence this Cafe. 
I think not, for they are a heap of \Vords without any 
Meaning, and indeed are Nonfenfe; for if both the SiHers 
die without Iffue, how can they have IiTue to die without 
nfue, when they are fuppofed to have none. 

But then it is objeCled, that here is an exprefs Eftate for 
Life given to the two Sifters; this is of no \Veight, for an 
Ellate for Life is neceffarily underil:ood, tho' not expre£fed,; 
A. grants Land to J. S. the Law interprets it to be for Life~ 
as long as he is J. S. but there are many Cafes to this 
Purpoie; in King and Melling, a Devife to his Son for 
his natural Life, and after his Deceafe, to fuch Hfue as he 
fuould have of the Body of his fecond \Vife, held to be an 
Eftate-TaiI, tho' there is an exprefs Eftate for Life. 

And nly Lord Hale founded .his Opinion on feveral Cafes, 
but in particular the Cafe of Hanfey and Lowther, which 
was a Devife to his firft Son for Life, and after his Deceafe 
to the Heirs Male of his Body, in the finglllar Number, 
this was held to be an Efiate-Tail. 

z 'And 
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And indeed to give an exprefs Eilate for Life in the Afa 
£rmative, does not infer a Negative, without negative 
\Vords, or 'Vords amounting to negative Words, as the 
\Vord only; that indeed infers a Negative, that he lhall 
have no larger Eilate; but to give an Efiate for Life, is very 
confiilent with an Efiate-Tail; to fpeak accurately, Tenant 
in Tail has no more than an Eilate for Life, and therefore 
Littleton fays, that if Tenant in Tail grant totum jlatttm 
fuum, nothing paffes but an EHate for Life, i. c. he has 
an Eilate for Life to alien and difpofe of, and has the In .. 
heritance to defcend to his lffue, which is in auter droit, only, 
i. c. in Right of his liTue. 

Another Objetlion is; that here are the Words without 
committing ~Vafte, which is prohibiting them to commit 
Waile. AnJwer: This is fo far frOlTI arguing they have no 
Efl:ate-Tail, that it fuppofes they have an Eftate-Tail, for it 
is to no purpofe to prohibit Tenant for Life from com .. 
nlitting \Vaite, becaufe he cannot commit Wafte, but to 
prohibit Tenant in Tail, in w hofe Power it is to commit 
\Vafte, the Teftator thought might be reafonable. 

And this is the Reafon in Sonday's Cafe exprefly, where 
there was a Provifo not to alien or mortgage. And in 
the Cafe of Miller and Seagrave, which I mentioned before

1 
there is an exprefs Provifo, not to commit Wafte in Timber 
particular I y. 

Another Objeaion was, that here is a particular Power 
to raife Money by digging Coal: This is capable of receiving 
the fame Anfwer as prohibiting to commit \Vafte, but I 
think another Anfwer may be given to it, which makes it 
reafonable, and that is, that if either Sifter fhould pay the 
,vhole ~oo 1. it was proper that fhe fhould be enabled to 
raife it, not only out of her own Moiety, but out of her 
Sifter's too, for the other Sifter might eIfe fue out a \V rit 
~f Partition, ~nd defeat her from raifing any Thing out of 
her Part, or If fhe did not, the other Sifter might take a 
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Share of whatever Coals fhould be got by her who advanced 
the Money; therefore fuch Po}:per proper. 

But now, I would confider this Cafe in their \,\Tay of 
Conftruttion: Suppofing the \Vord Survivors Ihould be refer .. 
red to IfJue, then they would have IfJue to be a \Vord of Pur .. 
chafe; and the Survivors of that IjJue to be, \Vords of Limi
'ration; and the Cafes of Loddington and Kime, 3 Lev. 43 I. 
and Backhoufe and Wells, have been quoted; to which I {hall 
give a diftinB: Anf were As to the firft of thefe Cafes, that 
was a Devife to A. for Life; and in cafe he !ball have HTne 
Male, to fnch Hfue Male and his Hejrs for ever: This is 
plainly the Defcription of a fingle Perron, and is the fame 
as if he had faid, to his firft IjJue Male, or to his firft Son 
and his Heirs; which to be fure is good. But here it is to 
the IjJue in general, Terms, ~nd no particular Hrue defcribed; 
and repeating the Word IJJue, or the Survivors of the IJfue, 
will not Dlend the Matter; for the Survivors of the I iTu e; 
are all comprifed in the Word IJftte. 

As to the Cafe of Backhoufe and -VVells, that does not at 
all come up to this Cafe; Trin. 1 I Ann. in B. R. Thomas 
Backhoufe devifed to 1. B. an EH:ate for and during his Life 
only; and from and after his Decea[e, then to the Hfue 
Male of his Body, and to the Heirs Male of the Body ot 
fuch IiTue; now the material Difference here is, that an 
EHate fer LIfe only is given, which is in the Nature of a 
Negative, and fignifies that he !bonld have no other EHate 
but for Life; which fevers the Efrate for Life frOlTI any 
Inheritance; and is as much as if he had faid, he 
fhould have the EHate for his Life, but not the In m 

heritance; the Confequence of which is, that the liTue 
Male mufi take by Purchafe ; and the Court r-elied upon 
this 'Vord only; and this was fupported by a Hrong Cafe 
quoted by my Lord Hale in the Cafe of I{mg and' Melling, 
which is in Roll. Abr. 837. That Y,Tas a Devife to his eldeH: 
Son for Life, b' non aliter, and after his Deceafe to the Sons 
of his Body; this was~held, fays my L. Ch. J. Hale; to be 
an Enare for Life only by reafon of the \Vords non aliter; 
t hi" is a rery great Authority. 

Betides, 
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Befides, in thofe Cafes, the \Vords grafted upon the Word 
IjJue, are Heirs Male; but there is no Cafe in the Law that 
I know of, where HTlle is grafted upon the Word IJJue; be
caufe they mean the fame Thing; fo that nothing is varied, 
no Defcent or Succeffion altered, as there is in thofe Cafes: 
But this is worfe frill, for it is not to the Ijfue of the IfJue of 
the Sifters; but to their Iffue, or the Sur7Jivors or Survivor of 
them; fa that the Words grafted are more reftrained than 
the firft Word IJJue; and the \Vords of Limitation do not 
go to all the Hflle, but to fome only. 

Again, the Word IfJue is tantamount to Heirs of the Body; 
then it will run thus, " I give my Eftate to my two Sifters 
" and the Heirs of their Bodies, and the Heirs of the Body 
" of fuch Heirs;" then this is manifdHy an Eftate-Tail, 
and fo adjudged in Shelly's Cate; becaufe here is no Altera
tion in the Defcent or Succeffion, but is only repeating the 
fame Words twice; which laft Words are cODlprifed in the 
£rft. 

Now I come to fhew the many Improprieties and odd Li
mitations, and fame great Abfurdities in referring Survivors 
to the Iff ue. 

FirfJ, Here is a Provifion for Iffue in the fecond Cafe I 
put, when the Care fuppofes there is no Iffue, i. e. " If ei
" ther Sifter dies without Iffue, then to the Survivors of fuch 
" Iffue:" Which is downright Nonfenfe; and this Cafe 
wholly unprovided for. 

SecondlY, Here is the Word and fubftituted in the Place of or; 
and another material Word, not a Word of Form eIfe is to
tally rejeB:ed, tho' a very feniible Word, and'makes the 
fecond Cafe put before. 

T~irdly, The Tefl:ator by the firfl Word lffue, is to mean a 
partIcular Perfon or Perfons; and by the fame \Vord IJJue in 
the fame Line, is to mean an the IjJuQ to all future Ages; 

4 one 



---*-------------
'. * . In the Ktn,--~ s Bent'/? 

one would think this could never enter into the Head of 
this Man. 

, Fourthly, But there is £lill fomething worfe; and that i~; 
that the Children of both Sifters, in this way of Confiruc .. 
tion, tho' never fo ~any, Male and Female (all jumbled 
together) are to take as Joint-tenants, with feveral Inhe
ritances to their Hfue; this is very uncommon, and never 
happens from the Defign or Intention of anyone. Every 
'-Marriage Settlelnentnow-a-days bears \Vitnefs againf1: fuch a 
Limitation; for there the common and every Day's Limita-
tion is to the Daughters; with an expreJs Provifion that 
they take as Tenants in Common,- and not as Joint-Tenants. 

It is more unlikely frill, becaufe he has juft before pre
vented a Survivorfhip between his Sifters; for he has given 
to them equally to be divided between them. Is it reafo
nable after this to fuppofe, that he fhould in the very next 
\Vords fet up a Survivorfhip anl0ngft the Children, which he 
had exprefsly excluded between the Mothers? If Iffue take 
by Pllrchafe, all muft take, Sons and Daughters, nay Grand
children too; for they are lfi'Lle capable to take by Purchafe. 
Now it Inu[t be agreed, that this is very unnatural, nor 
could the Teftator mean to divide and fubdivide, and cut up 
the E[tate into fo many Parts, as in this Manner it mu[t be. 

To conclude: In the Conftruaion I put upon this \Vil1, 
by referring the Word Survivors to the two SiHers, there is 
but one \Vord of Redundancy, which naturally follows, in 
the Train of Words both in Conveyances and Wills, currente 
Calamo; but here is no \Vant of a proper Word, for here is 
the Word Survivor; nor is any \Vord rejeaed in this Con
firuaion; and this makes the Will to have a proper and 
fenfible Meaning, and makes it an Eftate-Tail in the 
Sifters. 

And as to the Objeaion that it fhouid refer to the Iafl An .. 
tecedent. Anfwer: That is not the true Rule, but it is 
Nifi Sententia impediat; and the Iaft Antecedent is the whole 
Claufe. 

Aa Before 
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Before the Lords gave Judgment, the Learned Bifhop of 
Chichefler, Dr. Hare, flood up and faid he did not pre
tend to underftand the Niceties of the Law, but this 
Q!leftion feern'd to him very much to depend upon a 
grammatical ConihuClion of the Words of the Will, and 
perceived that the three Judges that differed from the reft, 
feemed to argue from the Grammar of it, and that he Was 
of Opinion that according to grammatical Conftruction, 
he thould rather think that Survivor or Survivors, fhould be 
mofr properly referred to the Sifters rather than to the I[ue; 
and thereupon the Haufe of Lords, Nemine contradicente, 
gave Judgment according to the Opinion of the faid three 
Judges, and reverfed the Judgment given by the King's 
Bench • 

.. 

16 March 
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16 March 
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4 Georgii I. 

At the AjJizes at Rochefier in KENT . 

.. 

The King, ver[us Wifeman. 

T HI S was an Indiament for committing of Sodomy Indiament 
, 'h G' 1 flY f h' for Sodomy In Ana, WIt a Ir 0 e even ears 0 Age, \V lCh in Ana of a 

was tried before Mr. Juilice Probyn, at Rochcfler in MGi~l. . f • J~, ~~~o 
Kent; the Faa was commItted by the Mailer of a \Vork- all t~eJudges 
houfe at Maidftone in Kent, with one of the Girls then there ~~~:~ W~~th 
with him. The Defendant was tried and conviaed on this at the tom
Indiament at the Affizes held for Kent, 16 March 4 Geo. I. ~fL:~~ Ci

The Indiament was as follows: 

" Juratores pro Domino Rege fl1per Sacramentum fuum Kan'if. 

" pr~fentant, quod Ricardus Wifeman nuper de Parochia de 
" MaidHone in Com. Kant. Laborator, Deum pr~ Oculis 
" fuis non habens, nee N atur~ Ordinelll refpiciens, fed 1n-
" ftigatione diabolica motus & fedutl.us, primo Die Januarii 
" Anno Regni Domini Georgii fecundi, nunc Regis l\1agnre 
" Britanni~, &c. quarto, vi & armis, &c. apud Paro-
" chiaro pr~diaaln in Comitatu pr~diao, in quadam Ro-
" mea in Domo & Occupatione Pauperum) anglice vocat' 
" The Work-houfe, ad tunc fcituat' in Parochia pr~diaa, in 
" & fuper quandam Janam Mills, Spr. adtunc Yirginem 
" a!tat. undecirn Annorum, in Pace Dei & diCli Domini 
" Regis ad tunc & ibidem exifientem, 'Violenter & Felonice 
" Infultum fecit, & adtunc & ibidem eandem Janam Mills 
" in Romea pr~diaa nequiter, diabolice, felonice & contra 
" Ordinem Natura: carnal iter cognovit, & Rem veneream 
" in Ano, anglice the Fundament, ipfius Jan~ 1\1il1s adrunc 
" & ibidem habuit, eamqlle Janam Mills ad tunc & ibidem 
" nequiter, diabolice, felonice &. contra Ordinem Naturx 

" in 
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" in diao Ano ipfius Janx Mills adtunc & ibidem carnaliter 
" cognovit, Peccatumque illud fodomiticum, detefl:abile & 
" abominabile, anglice vocat' Buggery, inter Chriflianos non 
" nominandum, adtunc & ibidem cum eadeln Jana Mills 
" nequiter, diabolice, felonice & contra Ordinem Natura! 
" commifit & perpetravit; in magnaln Dei omriipoten.tis 
" Difplicentiam, & totius Humani Generis Dedecus, contra 
" Pacem diai Domini Regis, Coronam & Dignitates [uas, 
" &c. necnon contra Formam Statuti in hujufmodi Cafu 
" edit' & provis'." Vide Co. Ent. 3 5 I, 35'2. 

This being a particular Cafe, tho' as moil thought, not 
a very difficult one, the Judge reprieved the Prifoner, in 
order to have the Opinion of all the J l1dges, on this Offence, 
whether it was Buggery within the Statute or not. 

The Judges tuet once or twice on this Occafion, and the 
Cafe was argued by them, and a few were of Opinion that 
this was not exprefs Buggery within our Law; though as 
JuHice Fortefcue A. remelnbered, there was a great Majority; 
that were of Opinion it was plain Buggery by our Law; 
but yet, becaufe two or three Judges held out, there was 'no 
f~rther Meeting, and confequently no unanimous Opinion 
given. 

But Juflice ForteJcue A. was exceeding forry, that fuch a 
grofs Offence fhould efcape without any Punifhment in 
England; when it is a Crime punifhable with Death and 
burning at a Stake, all over the \Vorld befides. 

I2z:c%;ft!/;f . It being f? horrid and great a Crime, and that no Colollr 
confulted by lliould be gIven to f11ch an Offence, J uftice Forte/cue A. 
the Reporter. wrote to the Earl of Macclesfield, then Chancellor of Great 
Th~ .Earl's Britain, concerning this Matter; and his Anf wer \vas by way 
~~~~o~;~~~ ?f Letter, that he wondered at the Variety of Opinions; 
my. that he had not the leafl hefitation in agreeing it to be plain 

Sod.omy, that he could no.t think of one ObjeClion, to 

~hlCh he ~ould be able to give the Appearance of an Argu
ment; that it is a Crime exaaly of the fameN ature, as 
well as it is the fame Aaion, as if committed upon a 

2 1v.lale, 
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Male the Difference of the Sub)· ea only makes it more in- wit~ aggra-

, " vatJ01L 

excufable, and it is within the Letter of the ACt of Parha-
ment, as well as within the Meaning, that it feems little to 
the Purpo[e to fay, that poi1ibly the Law-tnakers Inight not 
think of this Crime; \\' hether they did or not, appears not; 
the \Vords reach it, and the Reafon of the Law reaches it ; 
. and when a Crime is forbid in general, it is not neceffary 
that every Species of it {bould be under Confideration, un
lees fuch Species fhollid be lefs Criminal. 

The \Vord Buggery made ufe of, is nota Term of Art 
appropriated to the Common Law, but the Punifhrnent is 
provided, becaufe of its being a Vice fo detefiable and 
abominable, and againft Nature. Buggery with the mort 
£lthy, or the moft dreadful Creature, is Buggery, tho' 
never fa unlikely to be committed, and though the Law
givers had thought it impoffible it ever fhould be committed. 
Befides the unnatural Abufe of a Woman, feems worfe 
that than of a Man or a Beaft; for it feerns a more 
direB:: Affront to the Author of Nature, and a more info
lent expreffion of Contempt of his \Vifdom, condeluning 
the Provifion made by him, and defying both it and him. 

His Lordfhip cited two or three Cafes in the Civil Law, 
\vhich are very much to the Rurpo[e; one was in a Treatife 
of Bermondus, being a Comment upon the Lateran Coun
cil, De Publids Concubinariis; when he comes to the laft of 
thofe Branches, into which be had divided Fornication, as 
that in a large Senfe takes in all un1awful Mixtures, he 
expreffes himfelf thus, being a Canonifr, " De bnali Specie TheOpinion 
"F . . . I". 1. a . d P of a Cano-OrnlcatlOnlS l.Uperelt tra enlUS, VIZ. e eccato contra nift. 

" Naturam, quod dicitur, cum humana Natura, & Crea-
" tura cum ali~ diverfa Specie, vel cum alia Simili in Specie 
" ejufdem tamen Sexus, nefarie atque damnabiliter COU1-

" mittitur, vel etiam Peccatum contra Naturam dicitur, fi 
" quis alio. modo carnaliter cognofcit MulierelTI quam a Na-
" tura ordinatum fit. Addite etiam quod per delictum So-
" domiricum, Commifillm cum Ma[cu!o, vel Fa:luina extra 
" debitum Natura:: nulla contrahitur AfEnitas cum Parenti-

B b " bus 
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" bus Ma[culi vel Feminx. I[tud appellatur Peccattun contra 
" Naturanl, quia Deus, qui eft SUmmUlTI Bonun), non fo. 
" llltn OfIenditur, fed etiam Natura; & quia Mulieres a 
" Natura conftitutre fuerllnt, ut partns ederent, & ad hoc 
" inventa funt Matrimonia, qure fieri non poffunt in Coitu 
., contra N aturam; & fie Deus & ipia Natura Violatur, 
" quia non fie fecit homines ut eo modo libidine uterentur. 
" A pud Deutn tale Peccatum reputatur gravius homicidio, 
" eo quia honlicida unum homineln tantum, Sodomita au-
" tern totuln genus humanum delere videtur. , 

J uflice Forte/cue A. faid he had confidered fully of this 
Caie, and was dear of Opinion it was Buggery within 
the La \V of England. 

The Etymo- Buggery is an Italian \'lord, and comes from Bugeriare to 
logy of the -: I . , , 'D'a' h l'k 
Name of this commIt unnatura Sm. See Torrzano s 1 lOnary, mue 1 e 
Crime, Our Indiament, which expreffes it by, "Crimen inter 
crorriano's 
Dietionary. " Chrifiianos non N ominandum, & contra ordinationeni 

" Crearoris & N aturx ordinem. This Defcription is very 
KingEdgar's a.nrient, for in the Saxon Laws of King Edgar 77. " Siquis 
Law, " turpiter contra naturam & bonatn Dei creationem, 

" aliqualiter [e inqllinaverit, lugeat qllamdiu vixerit" Vide 
"The Greek Wilkins Saxon Laws 8 1, 93. Alnong the Greeks llct'defctS'lClJ 

was the genteel Word for Buggery, i. e. Love of Boys, 
and they made U[e of Girls too in that \vay, for the Gr~<ek 
\Vord nct'~ figni6es PuelJa, a Girl, as well as Pucr a Boy; 

and Latin and befides this Vlord, Hederaf/ia & Hederaf/es, the Latins 
Namesforit'h d h 'H d h' h r h' h' C fe a anot er \'yor , w Ie leems to mt at t IS very a, 

which is Venus pof/ica. 

~~~i~~~e This Cafe is within the 'Vords as well as Meaning of 
Words of the Statute of 25 H. 8. cap. 6. which begins thus, becaufe 
Sta~, 25 H. 8, there is not a fufficient Puniflunent for the detefiable Sin of 
c. . Buggery, committed with Mankind or Bean, and then it 

takes away Clergy frOln this Oltence. Now everyone fees 
the material \Vord here is not Man but Mankind, which has 
a very different Meaning; for, the \Vord Mankind takes in, 
all th~ Species of Man, whether Male or Female, Boys 
or GIrlS. The fifth Epode of Horace, it begins thus, 

2 h 
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At 0 Deorum, quicquid in ceclo regit, terras & humanum gem,1S ; 
can anyone think Horace did not Inean by humanum genus, 
Women and Girls, as well as Men and Boys. h1ankind 
comes frOITI the old Englijb Saxon \Vord Mancyn, Mancyn, hu- Etymology 

manum genus, and fignifies all the Species or Progeny of of thke,Wdord 
. h b r f d Man In , Man. Womankind IS a Catac refis, an a Ule 0 the \Vor ,and Woman-

and feldom u[ed; for \Vornan comes from the Englijh Saxon kind j 

\Vord, \Viman, in the Saxon, i. e. Wife, Jlt~lier, that is, 
homo Famina, and fometimes it is by the Saxons derived 
from J3arnb or }3ombe-Man, \Vamb or \Vombe .. Man, i. e. homo 
uteratus, or utero pr~ditus. Vide Somner's Diet. This is only 
a Species of Sodomy, and a Defcription only, not a Defi-
nition. Sodomy is the Genus, rem veneream habere in Ana 
with a Man is only a Species, and with a Woman, is 
another Species, and fo with a Boyar Girl, is another 
Species, and with a Beaft another Species. 

It is called in the Mirror, 2) 2. une Peche martelle encontre How pu-

le Roy de Ciel, and faid to be worfe than ravifhing a Mother ,. nsifhed by the 
axons. 

and the Pllnifhment in the Time of the Saxons was burying 
them alive; and that Book calls it High Trea[on. 

In Cowel's Interpreter, Buggery is defined to be carnal is 
Copulatio contra Naturam. Fit?;... Nat. Brev. 269. b~ Finch's 
Law, p. 2 19. Sodomy is a carnal Copulation againft Na
ture, vi(: of a Man or Woman, in the faIlle Sex, or of. ei
ther of them with Beafts. Stafford's Cafe Cum Puero, vide 
Co. Ent. 3;- 2. 

3 Info· 58. Amor Puerorum is a Species of Buggery, and 
yet they are not Men fl:riB:ly [peaking. De Mafculorum Stu
pris, & de Sodomitis, vide Codex Leg. Antiquar. Leg. Wift
goth. 7 I, 7 2. 

Among King Edgar's Laws there is a very particular one 
to this Purpofe: Si quis velit cum Uxore unphthce coire; it is 
rendered by Lambard (vide J1!ilkins) in Latin, injufle, but in 
the original Saxon it fignifies, inlpioufly, ungodly, and 
wrongfully to play the Lecher; this can mean no other 
than Yenery in Ano. Edgar 9 2 • f. 3;-' Lambard renders it 

Mafculus 
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Doaor 
Strahan's 
Opinion. 

Other Au
thorities 
from the 
Civil Law. 

lvlafculus cum Mafculo, but 1Vilkins is cum alia; ,which is nearer 
the Original. 

Swinburn, of Wills, is very pofitive and plain; Sodomia att
tem dicitur, non folum illud nefandum Peccatum inter Ma/culos, 
fed etiam Flagitium illud contra Naturam cum Fremina; & htec 
apinio commtJnis efl. p. 96. There are [orne other Cafes in 
the Civil Law tnuch to this PUfpofe. 

J ufiice Fortefcue A. had the Curiofity to write to 
Dr. Strahan, one of the mofi learned DoClors of the Civil 
·Law, the Author of The Civil Law; and he gave his Opinion 
in \Vriting in thefe Words, "I take it to be Sodomy in our 
" Law, as wen where the ACl is committed by a Man upon, 
" a Woman, as where it is comnlitted by a Male upon a 
" Male; the Crime is look'd upon to be equally unnatural 
" in both Cafes, and the AClors in both Cafes are fubjeB: to 

" the fame PuniIhment. Thi~ I take to be the received 
" Opinion in our Law." 

And J uflice Forte/cue A. faid, he would appeal to all the 
Lawyers in England, whether the Woman in this Cafe, is 
not as much a Pathick, and has done the felf-fame Thing 
in Ano, as in the Cafe of a Man; and whether the Woman 
in one Cafe is not indiCtable as well as the Man in the other~ 
being the fame Crime and fame FaCl, but rather the greater 
Offence, becaufe it has greater Aggravations, as there is no 
Temptation nor Sollicitation from Nature, and a Woman 
at hand. 

" Julii Clari Sententiarum Lib. 5. S. Sodomia, P.403" 
" N urn. 2. Hand ~ubillm eft omnino, quod etiam cum 
" Fa:mina contrahatur Sodomia & punitur. Et hxc eft 
" communis Opinio, ut attefiatur Vivius, in Lib. C01nm. 
" Opin. in verba Sodolnix deliB:um. Et fecundum hanc 
" Opinionem f~pe J udicatulll fuit per Senatum, & Com .. 
" buflx taln iprx Muiieres, qu,am viri, qui ad eas (pr~po. 
" fteri venere) accefferant. Refert etiam Anton Gomez, 
" fuper L. 20. Tauri, Num. 33. quod in oppido Tala-

2 " verx 
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" verx fuit Combufius quidam, qui propriam Uxorem con
" tra N aturarn carnaliter cognoverat. 

Gomez, p. ;63. in Legem 20. Tauri, Num. 3~. "Ee 
" adde quod idem efi, fi Vir habet Acce[[um ad" Uxoreln 
" propriam, vel ad alia'in quamlibet Mulierenl, per Vas ex
" rerius contra Naturam: Quia Ambo puniuntur prxdiCta 
" Prena; ita aperte probant prxdiCta Jura, & eorurn Ratio. 

" Et iflurn Caftlm vidi de FaCto in Oppido de Talavera, 
, ubi quidam Advena infecutus ab U xore, quia ibi fecun
" do nupferat, captus fuit: & tal is D xor accufavit eum, 
" quod nedurn bis nupfit, fed etiam quod cum ea habuit 
" AccdIum contra Naturam per Vas exterius, ipfa invita & 
" refiftente; & tandem ipfe confe1Tus eft DeliClllm, & fuit 
" combuftus & concrematus." 

Menochius De arbitrariis J udicurn Q!.lxfiionibus, Lib. 2~ 
Cent. 3. Cafe 286. Num. 33. p. 5' 44. "Q.lartus Coitus 
" contra Naturam eft ille, qui dicitur contra Naturam ipfillS 
"Sexus. Dt eft quando Mafculus Freminaln prxpoftera 
" Venere cognofcit: Hic enim Coitus dicitur contra N atu
" ram ufus ipfius Sexus, & fie a nofl:ris fimpliciter appelIa
" tur Coitus contra N aturam. Hoc etianl diei poten pro
" prie Crimen Sodonlix, & ita fxpiffime judieaffe Senatum 
" nofl:rum Mediolanenfem. 

-------------------~"--~.-~-
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The Qgeen ver[us Read. 
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indiCtment T HIS was an IndiB:ment in London, againfl the De: 
!~d~~~fiili~ fend~nt? for printing a Lafcivious an~ obfcene I..i-
!n~ a Libel bel, mtltled The fifteen Plagues of a Mazdenhead. It 
fift~~~d The was tried before the Lord Chief J ufiice Holt, and the De-
Plagues of a fend ant was conviCted; and it was moved in ArreR: of Judg-
Maidenhead. h h· Orr fc E I fi /1. I C' - ment, t at t IS rrence was proper or cc e laUlCa onu-

fance, and no Offence at Common Law; for it is only, that 
he defigning to difiurb the publick Peace, publiilied Bawdy. 
This is only general Satyr, expofing the Folly of young 
People, and expofes Fornication: An IndiB:ment lies for 
Blafphemy but not for Obfcenity. It was urged further that 
this could not be a Libel, becau[e it was not againft any par
ticular Perfon or Perfons, as is the Cafe De libel/is famofts, 
5 Co. 12 5. 

Whether a Ra)lmOnd quoted The King verfus Orm and Nutt, Trin. 
~~~f:u~r- 4 rYe 3. whi~h was ~n In.diClment for printing a falfe and 
b~ named, fcandalous LIbel, agamfi dlVerfe Subjects to the Jurors un
~i~~t~ot~~n- known, and to defanle them; held to be no Libel, becaufe 
Offence of no particular Perron was named. So The P2..,ueen and Lady 
Libelling. Pearcehoufe, Trin.4 Annte RegintC, IndiCtment for being a Bawd, 

and procuring Men and \Vomen to come together, to CO~-
1 mIt 
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mit Fornication, this is only having a good Opinion of the 
Thing, but no Libel. 

Recorder quoted I H. 7. 7. Palmer and Thorp, 4 Co. 2. 0, 

2 2. I Saund. I 3 3. 

Holt: There are EcclefiaflicaI Courts, why may not this Holt,. 

be punifh'd there? If we have, no Precedent, we cannot pu
nifh, {hew me any Precedent. 
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Powell: Thi~ is for printing Bawdy fluff, but refleCls on Powell. 

no Perf On , and a Libel muft be againft fome particular 
Perron or Perfons, or againfl the Government. It is fluff 
not fit to be mentioned publickly; if there fhould be 
no Remedy in the Spiritual Court, it does not follow there 
mufi be a Rernedy h6re. There is no Law to punifh it, 
I willi there were, but we cannot make Law; it indeed 
tends to the Corruption of good Manners, but that is not 
fufficient for us to punifh. 

Holt: Who is libel'd here? This may be faid to be a Holt. 

Temptation to Incontinence, and therefore why not punifh
able in the Ecclefiafiical Court? This tends to Bawdry as 
well as [oliciting of Chafiity, but they do it only to get 
Money. 

Powell: As to the Cafe of Sir Charles Sidley, I Sid. I 68. Po~u#ll. 
there was fomething more in that Cafe, than £hew-
ing his naked Body in the Balcony, for that Cafe was quod 
Vi & Armis he pirs'd down upon the Peoples Heads. J udg .. 
ment pro Def' nift per tot' Cur'. 

Trin. 6 Ann~, it came on again. 

Holt: Thefe are Matters not fit for publick Examination, Holt. 

let there be Judgment nifi the End of the Term for the 
Defendant. 

Powell : 
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Powell: Here they fay is a Libel, and yet it is againfi 
no particular Perfon or Perfons. There was Lady Purbeck's 
Caie, which was in the Star-Chamber, they quafued the In
diB:ment becau[e it was for Matters of Bawdry. 

Note; By the Civil Law, any Perron that was conviCled of 
of publifhing a Libel was eHeemed infamous fo that he 
could not Inake a \Vill or be an Executor or Legatee. 
Swinb. 60, 233. 

N. B. There was a Cafe of The King and Curl in B. R. 
which was an IndiB:ment for printing and publifhing 
a Libel called The Nun in her Smock; which contained 
feveral Bawdy Exprei1ions, but did contain no Libel 
againft any Perron whatfoever; the Court gave Judg
Inent againfl: the Defendant, but contrary to my Opi
nion ; and I quoted this Cafe. And indeed I 
thought it rather to be pllblifhed on Purpofe to ex
pofe the Romi/b Priefis, the Father Confeffors, and 
Popifh Religion. " 

I 7 Sep-
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7 Septel11ber I 722. 8 Ceo. I. 

At the 0 L DBA I L Y . 

The King ver[us BiJhop of Rochefter, 
. Mr. Kelly and Mr. Cockran. 
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T HE Y were committed to the Tower for High Trea- Perfons- w~a 
r 1 ' 1 fY' d' h W f C . are commltlon, p am y exprelle In t e arrant 0 ommlt .. ted to the 

Inent~ but not fpecifying where the Treafon was Tower for 

committed, a~d were brought to the Old Bailey on the 7 th ro~~h ~~~~t 
of September 1722. and that being the firft Day of the Sef- make their 
.r. h d h' l' k' b b 'I d . d Prayer at the .,.100S, t ey rna e t Clr Prayer, t lID 109 to e al e or tne ,Old Baily, to 

according to the Habeas Corpus Att. Se,'eral eminent Coun- be.~r~d or 

feI wer~ fdlly heard to it, but the Court rejeB:ed the Motion,. bal e • 

as being againfl: conHant Experience, and without one £Ingle 
Precedent to maintain it. 

The King no Doubt, can chufe his Prifon to detain, as Their Com .. 

well as his Court to try; but they are committed to the :il~~~ t~e to 

Tower, which is no Part of the Gaol of Newgate, and our Gaol of 

CommiHion here, is to deliver the Gaol of Newgate; nay, Newgatr. 

fuppofe they did come from Newgate, if the Treafon ap-
peared to be in Surry, or Scotland, no Prayer could be allo\ved. 
,The Regicides indeed were all committed to the Tower, 
but then they were fent to Newgate to be tried. How can 
this Court bail a Pri[oner, who is in another Pri[on? The 
Prifoner cannot chl1fe his own Gaol; and this Treafon does 
not appear to be either in London or 'Aiiddlefex. It [eerns, at 
the Old Baily there is a COlnmiHlon of Oyer and Terminer No Commif-
£ d 1 (b C '{l~ f' d 'T' . fion of Oyer lor Lon on on y, ut no omml IOn 0 Oyer an .J..ermmer and Terminer 

ever far i.Uiddlefex) and a CommifIlon of Gaol Delivery, for Middlc

which is to deliver the Gaol of Newg.1te. The Motion was [ex. 

refufed, becal1[e the Tower is no Part of the Gaol of Newgate. 

Tbe King ver[us Tate, 2 n: & M. Show. 190. He was 
~ommi~ted to Hull Prifon, and Sir B. Shower moved Cit being 

D d for 
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At the Old Baily. 
for High Treafon) to enter his Prayer' at the King's Bench; 
but was refu[ed by Chief Juil:ice Holt and the whole Court, 
becau[e it W3S to be at the next Gaol Delivery for Hull, where 
he was imprifoned; h)r the ACl l11Uil: be taken reJpeElive' and 
not disjunaive~ otherwife all the Felons in the Country 
Gaols in England would be difcharged; for if they were com
mitted juH: after the Affizes were over, and come here to 
the Old Baily, they muft be bailed if not indiCled the firfr 
Term, and if not tried the next muft be difcharged; and 
yet cannot be indiCled but in the County where the Felony 
or Treafon is committeQ. This Point was refolved in the 
Cafe of IGng and Bernard, and The I(ing ver[us Mackinto/h; 
fo it was in Lord RufJel's Cafe, who was cOlnmitted to the 
Tower, and after that by Habeas Corpus rent to Newgate. 
The fame Point was refolved in Lord Shafiesbury's Cafe; and 
here the Court faid, they could deliver none but thofe in 
the Gaol of Newgate; and long before that in 3 sCar. 2. 

King verfus Gibbons; this was a Commitment to the Gat~ 
houfe, and Prayer made; and by Jeffries eh. J. & tot' Cur' 
declared, the Gate-houfe is not a Prifon within our Jurifdic
ti,on. It is the next Seffions of Oyer and Terminer, or gene
ral Gaol Delivery, that is the Place where the Prifoner is 
to be tried. The Court told them they thought there was no 
InHance of fuch a Prayer being allowed or entered, but it had 
been often denied, and all the COl-lnfel agreed they could give 
no Infiance, nor could any of the Clerks ever remember 
any fuch Precedent. 

In this Cafe Chief J uilice Pratt was clearly of the fame 
Opinion, as was Mr. J uftice Forte/cue A. and fo was th~ 

Lord Chan- Lord Chancellor Macclesfield, when the Cafe was put to him; 
~~0;IJ;;O= who thought that the Habeas Corpus AB: was not to put Trials 
pinIOn en or Bail out of their ordinary Courfe, but to quicken the Pro-
the Habeas r . 1 d d 
Corpus Act. lecutor In t le common an or inary \Yay; and therefore 

could not make that triable at the Seffions of the Old Baify, 
Threafon

d 
which was ufually tried in the King's Bench. If Treafon w en an . 

where triable. be commItted in the Country, it cannot be tried till next 
AfIizes after, and yet the King may grant a CommiiIlon of 
Oyer and Terminer, to try it before if he pleafes; as here, 
he might by Habeas Corpus fend the Biihop of Rochefter to 

Z Newgate 
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Newgate Pri[on to be tried; and before the AS: it was ufual 
to try in the King's Bench fucb as were committed to the 
Tower: For which Reafon he thought that if there had been 
a CommifIion of Oyer and Terminer for Middle/ex, at the 
Old Baily (as therereal1y never is) yet a Prayer ought not 
to be entered at the Old Baily, becaufe it is putting it out 
of the common Way of Trial;· and fo if they had made 
their Prayer at Hicks's Hall the firfi Day of the Term, that 
it ought not to be granted; but it is very clear, that at the 
Old Baily where no Commiffion of Oyer and Terminer for 
Middlefex ever is, it ought not to be granted. 

The Judges willing to receive all the Satisfaction they 
could, afked the Clerks Mr. Tanner and Mr. Harcourt. Mr" 
Tanner had been a Clerk of the Arraigns ever iinee the 
Revolution, and his Father had been in that place ever fince 
the Reff:oration; and he produced his Book of Notes, and 
quoted the Cafe of Sir John Mufgrove, who was committed 
for High Treafon, for adhering to the'King'sEnemies beyond 
Sea, and was committed to the Gate.houfe; and he moved 
to enter his Prayer at the Old BailY; and by C. J. Holt and the 
whole .Court it was refufed, and they faid they had no Ju
rifdiClion, nor was there any other Note or Memorandum 
about fuch a Prayer in the whole Book; and Mr. Harcourt 
Clerk of the Indiaments was of tbe fame Opinion, that 
no fueh Prayer was ever granted: That Cafe was in 1694' 
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The fame Q.leff:ion was moved for Lord North and Grey, Refolution 

and Lord Orrery at Hicks's Hall the £rfi Day of Michaelmas ~;o~:. 
Seffions; but by the w hole Court refufed. 

The Tower is generally eff:eemed to be for State Prifoners, 
where Lords and great Men are committed for their greater 
Rafe, tho' the Faa was committed in another County; eIfe 
they muff: go into naily Country Gaols, where there are no 
proper Accommodations. All the Books at Hicks's Hall had 
been fearched, and they could find no fnch Motion ever grant
ed {inee the Habeas Corpus Att: \Vhich muH: have been, if the 
Tower \Va::: thought to be within the JurifdiB:ion of the Old 
Baity. 

DE 
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Kendall and John. 

1A M E S Kendall, Efq; complains of 'John John in Cufiody 
. of the Marihal, ?!fc. becaufe that whereas 2d of May 
in the Year of the Reign of our Lady the Q!.leen that now 
is the fourth, a certain Writ of the faid Lady the Quee~ 
that now is out of her Chancery (the fame Chancery then 
being in Wefiminfler in the County of Middle/ex) under het 
great Seal of England did iifue to the then Sheriff of Cornwall 
direC1ed, by which fame Writ reciting, becaufe that the fame 
Lady the Q-leen, by the Advice and Aifent of her Counfd; 
for certain difficult and urgent Affairs the fame La~y the 
Q~leen, the State and Defence of her Kingdom of Englttnd, 
and Church of England concerning, a certain Parliament of 
hers at her City of Weftminfier, J 4]une then next to come 
to be held gave Orders and there with the Prelates, Noble
men and Peers of her faid Kingdom to difcourfe with and 
treat; the fame Lady the Q-leen, the faid then Sheriff of 
Cornwllll commanded, firmly injoining hinl that nlaking Pro· 
clamation in the neXt County of the faid Sheriff poft recep
tionem br'is ill. to be held, of the Day and Place aforefaid, 
two Knights girt with Swords of the lTIOre fit and difcreet of 
the {aid County, and of every City of that County two 
Citizens, . and of every Borough two Burgeffes of the more 
difcreet and fufficienr, freely and indifferently by thofe 'who 
. . 2 fhould 



fhould be prefent at fnch Proclamation according to the Form 
of the Statute for that Purpofe made and prov=ded, to be 
chofen ; and the Names of the [arne Knights, Citizens and 
BurgefIes fo to be chofen, in certain Indentures between the 
faid Sheriff and thofe prefent at fuch Eleaion thereof to be 
made, tho' fuch Per[ons fo to be chofen were prefent or ab
fent, to be inferted, and the fame Per[ons at the faid Day 
and place to COlne fbould cau[e, fo that the fame Knights £llll 
and fufficient Power for themfelves & Communitat' Comitat' Civi
tat' & Burgor' prced' divifim ab ipfis haberent to do and agree to 
thofe Things which then there by the common Council of 
the faid Kingdom of the fame Lady the Qleen (by God's 
Favour) ihould happen to be ordained upon the Bufineffes 
aforefaid; [0 that for \Vant of fuch Power or by rea[on of 
an irn provident Eleaion of Knights, Citizens or Burgeifes 
aforefaid, the [aid Bufineffes undone lliolild not remain in 
any Manner. And our Lady the (~leen would not that 
the [aid Sheriff nor any other Sheriff of the faid Kingdonl 
of the faid Lady the Queen any way {bould be eletled. And 
fuch EleClion in his full County made, diil:inB:ly and openly, 
under the Seal of the fame Sheriff, and the Seals of thole 
who were prefent at fuch Eleaion, to the faid Lady the 
Queen in her Chancery, at the faid Day and place fhould 
certify without Delay; remitting to the {aid Lady the Q.leen 
the other Part of the faid Indenture to the faid Writ, tacked 
together with the faid \Vrit. As in the fame Writ more fully 

IO~ 

is contained. \Vhich faJne Writ afterwards and before the The Writ 

faid 14th Day of June in the foui'th Year aforefaid, vi:{,. delivere~ to 

h f . 1 Y f h . f f: . d the Shenff ; 15t Day 0 M4)' In t le ear 0 t e ReIgn 0 our al . 
Lady the ~leen that now is, the fourth aforefaid" at the 
Borough of Lef/withiel in the (aid County of Cornwall, to one 
John Williams, E[q; then and there Sheriff of the fame 
County being, in Form of Law to be executed, was deli-
vered; by virtue of which fame \Vrit afterwards, 'Ui~. the 
fame Day and Year at the Borough of Leflwithiel aforefaid, 
the fanle John Williams then Sheriff of the fame County be-
in;.:, his certain Precept in \Vriting under the Seal of his faid 
Office made, ~n~ to. 'the Mayor and Bur~eJJes, of the Bo- his Precept 

rough of Lefiwahlel In the County ttfqrefald dlrefted; by for electing 

which fame Precept the fame Sheriff by Virtue of the faid ~~~~%;t'~! 
E e \Vrit 
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\Vrit of the Lady the Q-leen for the fummoning of a Par
liament to be held at the City of Weftminfier the 14th Day 
of June then next enfuing to him direBed, the faid Mayor 
and Burge./Jes commanded, that out of the Borough of Left
withiel aforefaid, they ihould caufe to be elected two 
Burgeffes of the more difcreet and more fufficient 
to be at the Parliament of our faid Lady the Q!.leen 
at the Day and place aforefaid, to do and confent to thofe 
Things as the (aid Writ in itfelf did require, publick Procla
mation of the Day and Time of fuch Eleaion in different 
Places within the Borough aforefaid being before made, ac
cording to the Tenor of a certain Proclamation of the faid 
Lady the Q-leen, in this Cafe then lately iffued out and pro
'Vided; and by reafon of the Shortnefs of Time, the Names 
of thofe BurgefJes to the fame Sheriff /bould certify without Delay, 

delivered to with that Precept of his. \Vhich fame Precept after and be. 
the Mayor; fore the faid 14th Day of June in the fourth Year afore

faid, vi~. 17th Day of Mqy in the fourth Year aforefaid, at 
Leftwithiel aforefaid in the County of Cornwall aforefaid, to 
the laid John John then Mayor of the Borough of Leftwithiel 
aforefaid being, was delivered in Form of Law to be executed; 
which fame John John Mayor of that Borough as beforefaid 

he makes being, afterwards, vi~. the J"2me Day and Year laft men .. 
Proclama- tioned, at Leftwithiel aforefaid, by publick Proclanlation in 
tion; 

that Behalf duly made, publick Notice to the Burgeffes of 
that Borough gave, that the Eleaion of t\\"o Burgdfes of 
the falne Borough at the faid Parliament of the faid Lady 
the Q-leen to be, fhould be had the 2 I fi Day of the fame 
Month of May at Lefiwithiel aforefaid in the Borough aforelo 
faid. And the fame James Kendal further in Faa fays, that 
he the faid James Kend~11, afterwards, vi~. the fame 2 I ft Day 
of May in the Year of the Reign of our Lady the Queen 
that now is the fourth aforefaid, at Leftwithiel aforefaid in 

~he Plaintiff the County aforefaid, the fanle '4ames Kendal then beinO" be-
IS eleCted a , J ' b, 

Burgefs; yond the Age of twenty-one Years, and not being Sheriff of 
any County, by the Burgeffes of the fame Borough of L. 
then the Right of eleB:ing in that Behalf havinu, and then 
and there being prefenr, publickly, indifferently, ~otorioufly, 
duly and according to the true Intention, Tenor and EffeCl: 
of the \Vrit and Precept aforefaid, was eleeted and nomi. 

I nated 
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.nated one of the two Burgeffes of the fame Borough, to be 
at the faid Parliament of the faid Lady the Queen, at the 
pay and place aforefaid, according to the Command of the 
faid \Vrit and Precept. Yet the faid 'John John Mayor of the Mayor 

h 1: r'd 0 rOd h b· h f:'d does not cer· the Borou~ alorelal, as IS 1a1 , t en elOg, teal Pre- tify him to 

miires fufficienrly knowing, little regarding the Duty of his the Sheriff; 

Office in this Behalf, and contriving and maliciou11y intending 
the fame 'JameJ Kendal in this Behalf unjufily to opprefs, 
and him from his Place in the faid Parliament of the fame 
Lady the Q-leen that now is, to exclude and hinder, the 
Name of the fame James Kendal aJ one of the two Burgejfes 
of the faid Borough elected to bs at the laid Parliament, to the 
fame Sheriff of the County of Cornwall did not certify, but 
him to be fo eleCled to certify, voluntarily, obflinately and 
~ltogether there refufed. And the fame 'John John Mayor 
of the Borough aforefaid, as is reported, being, then and 
there after the Eleaion aforefaid fo made as aforefaid, ob .. 
ftinately, falfely and malitioufly, againft the Duty of his faid 
Office, 7)i~. the faid 2 I it Day of May in the fourth Year 
aforefaid, at Leflwithiel aforefaid, a certain Indenture be-
tween the faid 1. Williams, by the Name of John Williams, 
Efq; Sheriff of the County of Cornwall afordaid, of the 
one Part, and the faid John John., by the N arne of 'John 
John, Gent. Mayor of the Borough of Leftwithiel aforefaid, 
capital BurgefJes and Affiftants of the fame Borough, of the 
other Part, to be made cau/ed. And fuch Indenture then but returned 

and there to the fame Sheriff to be returned procured; by others as 

h
o h rd' £" 11'1 d I' 0 11 Bloirgeffes, W IC lame In cntnre It was la Ie y an rna tCJOLl y returned, 

that the faid Mayor, capital Burgeifes and AiliHants, by 
their unanimous Confenr, as alfo A{fent, did elea, nOlni. 
nate, confritute and appoint the honourable RujJel Roberts and 
Rober, Mole/worth, Efquires, two Burgeffes of their Borough 
aforefaid, to be at the Parliament then to be held at Weft-
minfier, the 14th Day of June then next enfuing after the 
Date of thefe Prefents, to do and con[ent to all thofe 
Things, which by the Common Council of this Kingdom of 
England then and there (God favouring) fuould happen to 
be ordained; by which the faid John Williams Sheriff of the who~ the 

{aid County of Cornwall, as is beforefaid, being, afterwards, ~~r~t~e~~-
7Ji~.. the 14th of June in the fourth Year aforefaid, in the Chancery i 

Chancery 
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Chancery of the faid Lady the Q.leen, at WeflminfJer afore
faid in the County of Middlefex aforefaid then being, did 
return and certify the faid Indenture to the faid \Vrit an-

tho' one of nexed, where truly and in faa the faid Robert Molefworth 
them was not was not eleCled one of tbe two Burgeffes of the Borouoh 
duly eleCted) [' 'd h [' 'd P I' A d h ~ , of L. aforelal , to be at t e lal ar lament. n \V ere 
b h in Truth and in FaCt the {aid James Kendal was elefied one ut t e J" • 
Plaimiffwas, of the two Burgeffes of the Borough of L. aforefald, to be 

at the faid Parliament; whereby he the fame James Kendal 
The Plaintiff a great Sum of Money, viz... 500 I. to have and obtain his 
atgreatEx- Place aforefaid in the Parliament aforefaid, to layout and 
pences ; J:' [' 'd' h 

expend was forced, viz... at L. alorelal In t e County of 
Cornwall aforefaid, and his faid Place in Parliament, for a 

and Lofs of lona Tinle loft, viz... to the 17 rh Day of JanualY in the 
Time. fou~th Year aforefaid. On which Day the Houfe of Com
Houfe of mons of the faid Parlialnent, at Weflminfter in the County 
;~~;:~::s of Middlefex then being., did adjudge and determine the faid 
in his Fa- Robert Mole/worth not to _ be duly elected a Burgefs to ferve 
vour, in the faid Parliament for the faid Borough of Leflwithiel, and-

him the faid 'James Kendal to be duly eleaed a Burgefs to 
ferve in the Parliament aforefaid for the faid Boroygh of 
Leflwithiel; whereupon the fame 'James Kendal fays, that 
he is prejudiced and has Damage to the Value of 500 I. 
and thereon follows his Suit, &c. 

" 

~otion After Iffue joined, and a Verdict for the Plaintiff, it Was 
In Arrefr of _ .1 • 1 f d '. 
Judgment. mOveu In Arreh 0 Jll gment upon two Pomts: FlrjJ, That 
I.frPoint,Ac- the Action did not lie at Common Law: Secondly, That it 
tlOn lay not d'd I' nfl' 
at Common 1 not .le on any ACl: 0 Par lament whatever. Mr. For-
Ldapw.; te(cue A. firft argued to :irrefl: the Judgment, becaufe this 2 OInt, nor :1' , 
on <lnyACt of ACl:ion did not lIe at Comlnon Law, in Marmer fol-
Parliament, 1 . owmg: 

~;~;;:s This is a new AC1ion that never prevailed before,', and I 
Argument hope {hall not now. 'Tis the Opinion of Littleton, and my 
for the De-
fendant. Lord Coke too, that this is a very good Argutuent to infiii 
The ACtion on, that if this A8ion would have lain, it U1Un be illppofed 
lies not at that fome time or other it would have been brolluht· and 
Common r . b , 

L~w, becaufe U lage, as the fa~ne Author fays, IS the beft Interpreter of 
wldthotutPre- Laws; and as tblS was :f1poke by my Lord Coke of Offences c;e en , _ 

I . 
In 
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in Parliament; fo with equal J uiliee it may be [aid of Of
fences relating to Parliament. 4 Info. 17. 1 Info. I e8. 
Litt. SeEt. 
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But 'tis faid, this ACtion is found in the Gentes tho' not 
in the Species; and indeed that is the only .A.nfwer can be 
given to it:. But, with SubmiHion, it does not lie in the An[we: to 

Genus, if we take the true and irnmedi3.te Genus " for the tt.he °fbJec-
IOn rom 

true Genus is not that Cafe lies at Common Law for a Da- 11ew Actions 

1 d 'h' h 'f' I fh ld k on the Caf~ ,~age COUp e Wit an InJLuy, no more t an 1 au . ta "e . 
a larger Genus, and fay, that Cafe lies at COlnmon Law; 
no Doubt that is true, but that would not prove that this 
~.tlion lay, becaufe it is not the immediate Genus, but too 
remote and large a one; but the true Genus is, that Cafe 
lies for a Damage coupled with an Injury done in Matters 
relating to Privileges of Parliament, if they can fhew that, 
then this AB:ion as a proper Species will lie. Action of Cafe 
will lie for fcandalous Words, but it by no Means follows, 
that Cafe lies for the [arne fcandalous ,v ords [poke in the 
Houfe of Commons. So that this Way of Reafoning makes 
an End of their ObjeClion from all the new Cafes that have 
been adjudged lately. But fuppofing they {bould bring it 
under this Head, that Actions for falfe Returns lie at Corn-
mon Law; therefore this does. This does not follow, be-
caufe the Reafon is different. 

For, the Rea[on why thefe ACtions lie in all other Cafes The Reafon 

of falfe Returns, is, becaufe there is no averring againfi a whyACl,ions 

d fc h . b r d h lie for falfe Reeor; 0 t e Return cannot e travene , and t e Party Returns, 

is abfoilltely concluded, and has no other Remedy but an 
Aaion; and if he has loft an Office can never be reflored 
but by his Action: But here there is a Remedy in Parlia .. holds not in 

ment, and he may be rellored to his Seat in Parliament by this Cafe. 

the Haufe of Commons, which is the principal Thing con-
fidered. And fo is Bag's Cafe, I I Co. If a Layman be 
Patron of an Hofpital, he may deprive the Mailer; but if 
he do it without Caufe, he may have an Affife, becallfe 
there is no other Relnedy: But if the Ordinary deprive a 
Mafier that is ecdefiailical without Caufe, he filall not have 
an AfIife, becaufe he has a Remedy in the Spiritual Court 

F f by 
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by Appeal; [0 that this AB:ion is given in thofe Cafes only 
out of Neceffity, in the Nature of it, becaufe otherwife 
the Party would be without Remedy; which the Law 
forbids. 

SecondlY, Here is no Damage to the Party. This Office 
of a Member of Parliament is no Freehold, nor IS It an 
Office of Profit, 'tis at moa but an Office of Trufi, and 
that not for any fixed Time; it con fills only of having a 
Power to treat and to agree with the Queen and Lords about 
Matters of State, and that only during the <l!:leen's Pleafure. 

In the Cafe of the Bridge-Mafier in 2 Lev. 50. which was 
Cafe for denying him the Poll, by which he lofi the Profits 
of that Office, it was adjudged to lie principalIy, becaufe it 
was an Office of Profit. D'Anvers Abr. 

So if Ceftui que VJe at Common Law had requefl:ed his 
Feoffees to nlake a Feoffment to J. S. and they refufed, 
to his Damage, yet no AClion lay, although here is an In
jury as well as a Damage. RoO. Rep. I 2 Ja. D' Anv. 205. 

In the next Place it is a Service, and heretofore thought 
a hard one too. If they had not thought it fo, Gentlemen 
would never fo tamely have fuflered fo many Towns td 
have petitioned to be excufed from fending Members. The 
relative \Vord 'PVages, {hews the Antecedent to be Service; 
'tis called fo in many AB:s of Parliament, and even in this 
very Declaration, eleEtus ad deJerviend' in Parliamento. And 
it appears yet plainer from the Etymology of Knights of 
the Shire, which figni6es no more than Gentlemen that ferve 
for the Shire. For Cnlh'L, Cniht, is an ancient Saxon Word 
that fignifies Servant; witnefs that Ufe of it, fays Somner in 
his DiEtionarium Saxonico-Latino-Ang!icum, yet remaining in 
our Knights of the Shire, who, tho' no Knights by Dignity 
are fo called; but why? fays he, under Favour, in regard of 
that Service which is required and performed by thenl in 
Parliament for their feveral Counties, whofe Servants for the 
Time they are. But fays he, we have now loft this old Sig
nification, and genera1Iy underHand by it Miles; but in that 

Notion 
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Notion, fays he, I never find it ured by the Engli/h Saxons; 
for there were Knights of the Shire long before there \vere 
,Milites among the Normans who fucceeded the Thanes of the 
Saxons. 

Now, 'tis true general1y if there be an Injury, tho' no 
Damage, an AB:ion at COmlTIOn Law will lie; but then 'tis 
to be taken with this RefiriB:ion, that it be a COmlTIOn 
Law Injury; for the Remed'y is always of the fame Nature 
with the Injury; and therefore if a Man have an Injury in 
Equity, as by a Legacy's being detained from him, he has 
an Injury 'tis true, but 'tis in Equity, and therefore no Re~ 
medy at Law, and fo of a Breach of Truft; fo that this 
brings nle to another Head, and that is, 

III 

Thirdly, That this Right which the Plaintiff pretends to The.Right is 
h ' I' R' hI" II d Parllamen-ave, IS a par lamentary 19 t. twas onglOa y create tary; 
not by Letters Patent, or by Prefcription, but by the Cu-
fioms and Dfage of Parlialnent, by the ancient ConHitutions 
of the UJrrena-3emote, Witena-gemote, of the Saxons, and for 
ought any Body knows, is as ancient as the Kingdom itfel£ 

Now if this be a Parliamentary Right, it neceiTarily fol .. therefore the 
lows, the Remedy is Parliamentary, and to be had no w here !:~e:: Par
elfe. For it is moil true, ;:lnd mnH ever remain fo? that liamentary, 
where there is a Right by Common Law, there n1ufi be a 
Common Law Remedy; for 'cis involved in tire very Defi-
nition of a Common Law Right, that he {bonld have aRe;' 
medy; which makes it a Demonfiration, and [uch a one as 
the Schools call Demonflratio potiffima, which is from the 
very Caufe and Effence of the Thing. And therefore this 
Propofition will reciprocate; he that has a Common Law 
Right has a Common Law Remedy, and he that has a Com-
mon Law Remedy has a Common Law Righ't. So here, ifIfthi~nota 
it be a Parliamentary Right, then the Parliament can give a tom~?~ 
Remedy, and again it holds in the Negative; if this be no th~~ c~~~; 
Common Law Right, there can be no Common Law ~~~o;e~on 
~m~. ~ 

Betides, 
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Befides, this is no Damage to the Plaintiff, but to the Bo
rough; for he fits in Parliament only Jure ReprteJentationis, 
and therefore as in the Cafe of Churchwardens, he fhould ra
ther have declared ad damna Burgenfium, as they do ad damna 
Parochianorum. And by the fame Reafon that this particular 
Man may bring his AB:ion, everyone of the Eletlors may 
do fo too; for by one fingle ACl here everyone is injured, 
and that brings it exaB:ly within the Reafon of Williamls 
Cafe in 5 Co. Nay I think I may go a Step farther and fay, 
it is an Injury to the whole Kingdom; and why then may 
not every Man have an Atlion? which the Common Law 
will not indure. 

Fourthly, There is a reafonable and fufhcient Remedy gi
ven to the Party injured, by the Statute of the 23 H. 6. 
There is 401. given to the Party grieved, and Cofts; and 
40 I. to the King, in the Cafe of a Mayor; and 1001. to 
the Party, and a? much to the King in the Cafe of a Sheriff, 
and Imprifonment for Life. Thefe Remedies and Penalties 
fllrely are not fo very light and mean as thefe Gentlemen 
would have them, as that they fhould indeavour to ftrain a 
Point of Law to make them greater. 

But fay they, this Statute has no negative Words, and 
therefore the Remedy at Law (if any fuch there were) is 
not taken away: I agree that; but what I fay is, that it ap
pears manifeflly and clearly, upon comparing the feveral 
Parts of this AB: together, that no Atlion lay at Common 
Law, or was thought of by the Makers of this ACt of 
Parliament. 

The Aa fup. This ACl recites former Statutes concerning falfe Returns, 
pofes that 
no Aaion and complains grievoul1y of the Mifdemeanors of the She-
!:ra~tL~~~- riff, and then fays, becaufe fuBicient Penalty and convenient Re-

medy for the Party grieved, is not ordained in the laid Statute 
againft the Sheriff, Mayors and Bailiffs. Therefore it enacts 
this Remedy of 1001. and 401. Now, from the!e 'Vords 
'tis plain, that the Caufe of giving this Remedy was be-

4 au~ 



cau[e there was no Remedy before, either by Statute or at 
Common Law; for jf there had been a Remedy at Law, 
there could be no Reafon for the giving this Remedy. It 
cannot reafonably receive any other Conihuaion : For it 
would be the wildefi Thing in the \Yord to itnagine a Par
liament would nlake a Law on Purpofe to give 40 /. when 
the Comlnon Law might give him 500/. nay indefinitely 
what a Jury p!e.afes. And is this to be called a Remedy? 

Befides, let us confider the SubjeLl: Matter of this Act, 
)Vhich is totally concerning Matters of EleB:ions of Members 
of Parliament; and therefore the Makers of the Law could 
not dream of AClions at Common Law, none having ever 
been heard of: Therefore by a Neceffity of Interpretation, 
the \Vords no Remedy being given by any of the faid Statutes, 
muft amount to fay that there was no Remedy at all. 

Ollr Forefathers have always been content with this Re .. 

II, 

Inedy, and Attions have been confiantly brought upon the 
Aa, and not one At:l:ion at Common Law brought fince 
William the Conqueror's Tilne 'till Nevil's Cafe in 1659. Old 
Co. Ent. 149. Hob. 78. againfi the Mayor of Stockbridge; 

d B kl d T.'h . Po'l d Plowd. 120. an uc ~ an J.lomas In tOW en. Dyer II3. 

The Judges and COllnfe! in that Cafe, it [eems, knew no
thing at an of this new Invention. If they did, it is much 
it was not even hinted at in the long Debates of that Cafe; 
and they would no Doubt ha ve prevented that Qlefiion, 
whether the Sheriffs of Wales were bound by the Statute of 
23 H. 6. if an Aaion lay at COll1nl0n Law. 

pI. 57. 

In the next Place, there are Inconveniences in the ReIne- A 

d b h C L h' h . h rgl.lment y y t e ommon a w, \V 1C are not In t at by from Incon~ 

the Statute, and there are Conveniencies in the Reme- venience. 

dy by the· Statute to the Party grieved, not in the Remedy 
~lv~n by the Cotnlnon Law. ~he Sum, to be recovered is 
lImIted, the Informer has a TIme prefixed; but the Re-
Inedy by the Common Law is without Limitation of Tirne 
or Iv1eafure of Damage. And to have an Aaion of unli-
mited DJmages hang like Clouds and Storms over his Head 

G g during 
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durina his whole Life, is not of a Piece with the gentle and 
mild Rules of the La\vs of England. By the Remedy at 
Common Law, if a Sheriff or Officer dies, the Party can 
have no Remedy at all; but by the Statute, an AClion of 
l)ebt is given againft his Executors and Adminiftrators. 

Fifthly, This is a ,Matter that concerns the Privileges of 
the Houfe of Commons, and ought to be determined there 
and in no other Place. 

Firjl, This Officer, as he was imployed and concerned in 
this Return, is an Officer of the Houfe of Common~. 

A Mayor now is invefied with n1any more Privileges, 
and makes a much greater Figure than heretofore, but he 
is fiiH no more in the Nature of his Office, than what was' 

Port-Reeve, anciently called a Port-Reeve, or as the Saxons caned him 
what? P0j1t:-3e}1e;:e, Port-gerefe; and therefore in aQcient Records 

we find the Head Officer of the City of London called Port-

The Return 
of Precepts 
given him 
by ACI: of 
Parliament. 

Reeve. Now 'cis pbin to every body, that the Return of 
Precepts is quite alien froul the Bufinefs of a Port-Reeve, 
which in Effect is no more than a Bailiff or Reeve of a 
Manor, and therefore they never had nor could have the 
Return of Precepts by Virtue of their Office, but it was an
nexed to their Office by Att of Parliarnent. For 'tis by the 
Statute 23 H.6. that £irfi enaCls that tbe Sheriff {hould di
reCt h~s Precept to the Mayor; for, before that Aa, the 
Sheriff u[ed to chufe BurgeiIes in Boroughs, without fending 
any Precept to the Mayor; becau[e he is comrvanded by 
the 'Vrit of Sumtnons, not only to chufe Knights, but Ci
tizens and Burgeffes too; and then the Act does afterwards 
direa, that the Mayor {hall lTIake his Return to the Sheriff. 

He isan Of- \Vhereby it appears plainly, that quoad tl}is Return he is 
~~~f~f :iie an Officer and Creature of the Houfe of COnlrI10nS, and 
Commons, therefore ought to have their Protection, and to thenl only 
as to Re- is accountable. 'Tis a Djfhonour to the Houfe of Com-
turns, &f. 

mons to have their Servants called in Q.lefiion by any other 
Authority; and it is a Terror to f1.1ch Servants, which will 
lTI3ke theln lefs willing to [erve their Mailers, and In ore 

~~~~:~~~eO;l~- remifs in their Duty. Therefore no AB:ion will lie, no 
1y there. 2 more 
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more than againft the Serjeant at Anns, the Clerk, or Speaker 
of the Houfe of Commons. 

There is a further Argumenta {hews, he is in this an The Com

Officer of the Houfe of Commons; becaufe by an unin- mons have 
• F always exec-

terrupted Ufage of ParlIament, the l-Ioule of COlnmons have, cife~ ~hi~ 
on Complaint, ever fent for fnch Officers. They have a Junfdlchon. 

Power to fine them for Offences, and to commit rhern to 
Prifon; and no other Court will interpofe in the Exercife 
of it. 

"Vas it ever known, that for a falfe Return or Mifdemea
nor in the Officer, the Chancery did punifh fuch Offi
cer? no furely. Though in all other Cafes where "Vrits are 
dire(}ed to Officers, and they mifhehave themfelves in the 
Return, though no immediate Officers to thofe Courts where 
fuch \Vrits are returnable, yet they daily and moil jl1illy pu
nifh them; becaufe quoad that ,Return they become Officers 
of that Court. N or can the Chancellor hailen fuch Return 
if the Sheriff be flack, nor can he alter the Return if faulty. 
Befides, there is a Difference between this Officer and a She
rift: for he is a f worn Officer at Common Law, and this 
is not. 

Secondly, The Matter of the Return is concerning the !he.M.atter 

Right of EleClions, which indifputably ought to be under the ~~::~~~jf-
fole Detennination of the Haufe of Comnlons. Nay, diction. 

the Right of EleClion i~ here the very Hfue to be tried, and 
the Caufa fine qua non of the GiH: of the AClion. For un-
lefs the Plaintiff was eleCled, he cannot be intitled to any 
AClion tho' the Return be never fo faKe. Therefore to 
avoid any Difhonour to the Houfe of Commons by the 
clafhing of J urifdiClions, fuch AClion ought not to lie. And 
to fay the Return is only into ChancerY"J is only a Piece of 
Sophiftry; for 'tis plain the Offence is principally and in 
its Nature, an Offence againH the Haufe of Commons, and The Chan

not to the Chancery; for the Ch~ncery cannot amend thefe ~~~n~a:~:~ 
Returns, but the Houfeof Commons does, and always did; Return~. 
~:nd they think the Chancery is only a Repofitory for their 
\Vrits, and that the Return ultimately centres with them; 

nor 
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nor can any Writ of Summons iITue out of Chancery on the 
De,ath of a Membe.r, without their \Varrant. 

Sixthly, They have an radequate Remedy in the Houfe of 
ConlmOllil. The HouIe 0 Com.mons alone can determine 
this Right, and refiore the Party to his Seat in Parliament; 
they can fend for the Clerk of the Crown, and make him 
alter the Return, and rafe out one Man's Name and put in 
another; and all this was done in this Cafe, and the Plain
tiff is in Po£feffion. And farther, the Houfe has Power to 
commit any Officer to the CuHody of the Serjeant at Arms, 
if he be guilty of any Mifbehaviour in the Return; and in 
all Probability they would have done fo in this Cafe, h:ad he 
deferved it. It is improper to call the Money the Plaintiff 
has expended about the Conteil: of this EleB:ion, Damages; 
they are not fo, they are more properly Cons of Suit. 
They are cons of Suit in a Houfe of Parlialnenr, ariiing, 
begun and ended there; and one would think, that the Court 
where the Suit i3, fhould be thought the InoH proper to 
tax the Coils there expended. Nay, this has been done, 
and I have been informed, is the Praaice of the Houfe of 
Commons, in exorbitant Cafes that require it. There is 
one Cafe in Print, 9 W. 3. and that is the Cafe of on~ Tan
kred, who exhibited a frivolous Petition in Parliament againfl: 
another; an.d t~e D~fendant was fellt for and appeared, and 
upon ExammatIon It was found, 1hat the Defendant was 
innocent of the Accufation, and he was difcharged; but 
they luade an Order that the Petitioner fhould pay Cons out 
of Pocket. And to fay, they have no \Vay to inforce the 
Execution of thefe Orders; furely there is nothing in that; 
for they have the fame \Vay the Court of Chancery has 
had Time out of Mind, which is by committing thePerfon 
until Payment; and I believe in the Opinion of every En
gli/hmen, this would be thought a more difagreeable \Vay of 
Execution, than to have it laid on his Lands or Goods. 

But fuppofe the Haufe of ComnlOns cannot give Coils; 
yet it does not follow, that an AB:ion muH: lie for Coits. 
For no cons were given at Comlnon Law in any Cafe what
foever; no cons are now given in real Attions, nor in a 

2 §2.uare 
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§2.uare 1mpedit; and tin of late no Coils were given in a 
Scire Facias and Prohibition; and yet it was never attempted 
to form an AClion on the Cafe for thofe Coils, by calling of ~~o:i1fi:n 
them by the Name of Damages. And yet in everyone of for Calls by 

h r C rho I 0 d E f M ' the Name of t ele ales ere IS an nJury an xpence a oney. . D;Jmages. 

As to Cafes, 'tis not to be expeB:ed many can be quoted, 
becaufe but few Attempts of this Nature have been made, 
and thofe that have, have met with very ill Succefs. 

The firfl was Nevil's Cafe, 2 Sid. 168. which was in. Cafes an-

1659; that was adjourned into Parliament propter Difficul- fweredo 

tatem, and by them adjourned into the Exchequer Chamber, 
and there it died. 

Another Cafe, which is in Lutwyche 88. Prideaux and ~~~fl;yo:3 .. 
Morris, that is our very Cafe, only that is before any Deter
mination in Parliament for the Plaintiff. Now if I can 
make it out, that there is no Difference whether brought be
fore or after a Determination in the Haufe of Commons, it 
will then be a Cafe in Point. 

I find the only Reafon the Court of Common Pleas gave: 
why probably there might be fome Difference between there A Dan~er 
two Cifes, was, that if AB ions be brought before a Deter- off cJb~~.l~g o UflJ1I1C-

mination, there might be a cbfhing of J urifditlions. Now, tions. 

that Reafon holds as {hong in this Cafe as in that, for it is 
in the Breafl of a Jury to find the liTue againfl [ucb Deter
mination; for a Jury is not, nor can be bound by any The Jury 

Opinion of the Houie of COmlTIOnS, nor by any Court or not bound. by 

L . h 'u Id b h f hoe r' a Dctenm-aw In t e \'vor, ut t at 0 t elr own onlClences. nationofthe 

The very Point in liTue here to be tried, is, whether the Houfe of 

PI 0 off' 1.0. d d ld 0 b h i1 b Commons; alOtl IS e ecre or not; an wou It not e t e mOll a -

furd Thing in the \Vorld to fend down this Hfue into the 
Country to be tried, when the Jury is already bound to fay 
he was eleB:ed, tho' propounded to them as a hard Que-
flion? No, they are bound by their Oaths to determine, a Reafon 

not as the Houfe of COmlTIOnS fays, that is not their Oath, why not. 

but according to their Evidence, fecundum allegata & probata; 
and it lies intirely in their Breafi, whether they can believe 

H h or 
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or di:1believe all or any Part of the Evidence, let it comf 
from whence it will. And if this be fo, they may find 
againfi the Vote of the Houfe of Commons as well as wit~ 
it, and thence will follow two contradiClory Judgments in 
the fame Caufe, and yet both n1ufi frand. 

Either this Court has an original J urifdiClion in AClions 
at Common Law for falfe Returns of Members to Parlia
ment, or it has not. If it has a J urifdiClion, how can a 
Determination of the Haufe of Commons take it away? 
Can a Vote of the Houfe of Comn10ns alter the Law? If 
it cannot, if this Court had no JurifdiClion at Common 
Law, I am fure a Vote of the Haufe of Commons can ne
ver give this Court a J urifdiClion. 

The Officer· But, fuppofe the Jury's Mouths were fiopp'd in this Cafe; 
b~~a~~~~~t how can the Mayor be bound by this Determination of the 
heard. Houfe of Commons, which was between other Parties? It 

is againft the Law of the Kingdom and againft common 
J uilice, that any Man fhould be condemned unheard: He 
was not a Party to the Suit in the Haufe of Commons, 
and had no Opportunity of clearing himfelf. If the Parlia
Inent had believed, that when they determined this Matter, 
they had faddled this Defendant with I 50 I. Coils, I doubt 
not at all but they would have heard his Defence. _ 

Another There is another Rea[on why the Jury are not bound by 
!:aJ~~ ~~Y this Determination; becaufe the Houfe of Commons and 
notbou~d by the Jury judge and determine by different Evidence and dif.. 
the Deter- f" L Th J 1 f"d d mination of erent aws. e ury laVe one Sort 0 EVl ence an 
the Com- Law to judge by, and the Houfe of COmlTIOnS another. 
Jl1ons. h d I T e Jury ju ge in ~1atters of Evidence only by the Ru es 

of the Common and Statute Law, wherein they are direB:ed 
by the learned Judges, who are [worn to determine accor
ding to the Laws of the Land; but the Houfe of Com
mons, in 'thefe Matters, is not tied up to the f1:riB: Rules 
of the Common Law, but may admit of what Evidence 
they pleafe, and they may judge according to natural Equity 
and Juilice, according to the Cufioms and Ufages of Par .. 
liament in Matters of EleClions, and other deep Reafons of 

4 ~re 
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State and Government. So that it may very well happen, 
that the Haufe of Commons nlay determine very uprightly 
that a Man was eleCled, and yet a Jury may detennine as up
rightly, that the fame Man was not eleB:ed, becaufe they 
judge by different Rules. Befides, this Argument is yet {honger, 
if it be confidered, that the Witneffes on this Trial were on 
their Oaths, but thofe in the Haufe of COlnmons not; and 
'tis every Day's Experience, that many a Man efieemed repu
table enough in the Eye of the \Vorld, will fay that on his 
:Word, which he would refufe to fay on his Oath. 

119 

But 'tis yet {honger after a Determination than before, The Com. 

b r h h' f h On::: . I . d mons have eCaUle t e Be aVlOur 0 t e mcer IS a ways exam me not cenfured 

into, and if he is found faulty, he is always cenfured the Officer. 

and committed. Now this Officer not being cenfured by 
the Parliament, but difcharged, 'tis a very good Argument 
he was not guilty of any Mifbehaviour. Should this Court, 
on Complaint, examine the Mifbehaviollr of an Officer, 
and not punifh him; would not all the World conclude he 
was not guilty? Surely they would, and with all the J ufiice 
in the \Vorld. So here, fince the Haufe of Commons who had 
his Accufation under their Confideration, did difcharge him, 
'tis a very great Argmnent, and a conclufive one too, he 
was not guilty of Malice and Falfity. But what is the De- ~he Plain

termination? The Houfe h3s determined that the Plaintiff tl1ffnma
d
y be d e cue, an 

was eleB:ed; but what then? it does not follow from thence yet the De-

h h D £' d . 'I l'h PI"ff bIB: d fendant in~ t at t e eleo ant IS gUl ty. e aIDtl may e e e e 'nocent. 

and yet the Defendant innocent. 

This Determination is no more than \V hat we agree; but 
the Houfe of COPlmons did not determine we were to 
blame, nor that we were guilty of a Inalicious and falfe Re
turn; which with Submiffion fhould have been done, if 
they would have grounded their AClion upon this Determi
nation; and fo they fhould have laid it. 

But fuppofing there fhould be a Difference between bring-
ing an AB:ion before and after a Determination, yet Soams 2. Sid, 168. 

and Barnardifton's Cafe, is with us in Point; and Onflow's 2 Vent. 37· 

C fc .c 11 d h 3 Lev, 29· a e J.O owe tat. 
That 
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A double That Cafe is faid to be an Attion of the Cafe for a double 
~eNturn is in Return, after a l)etermination in Parliament ,. but if it b~ 
Its ature a 
faife Return; firipped of that Name, it will appear to be in its Nature 

and EffeEt a faKe Return, and is fo all edged in the Decla-' 
ration; for that is, that the Plaintiff being eleCled, the De
fendant maliciouily returned quandam al' Indentur', befides 
that by which he was eleCled, wherein it was contained,' 
another was chofen. Now, the re,turning his own Inden~ 

viz. in re- ture was jufi, but the Falfity and Malice was in returning" 
~~:fe:t~~at the f~cond. ~n?eoture; which was the only Thi?g n~ade ~he 
which lhould Elecbon lItIgIOUS. He has returned ContradlClones, (for 
nbot havte both could not poffibly be chofen by a MaJ'ority); now, of eenre urn-
ed;.. ContradiEtories, one mua neceffarily be falfe, and the other 

true. The true one is his own Choice, which was to his' 
Advantage; then it remains, that the other contradiB:ory 
Indenture is falfe, and for that very Falfity the AClion is 
brought; and therefore 'tis rightly laid in the Declaration,t 
ratione cujus quidem falfi return' Indentur' ult' mentionat' he 
was damnified. So that this Cafe and Onflow's feem to be in 
Point with us in all refpeCls; for a double Return is a falfe Re-

and fo decla- turn, and is fo declared by the Statute of 7 W. 3. 'Tis the Fal
;~~e~Y Sta- fityand the Malice is the Foundation and Gift of thefe AClions, 

and is fo declared by my Lord Hale and the other Juftices that 
argued with him in this Cafe; and alfo by the Court of 
COmlTIOn Pleas in that Cafe of Prideaux and Morris. 1 Lntw. 82. 

Far. 13. 
Salk. 502. 

'Tis true this Cafe was adjudged for the Plaintiff in this 
Court, but that Judgment was reverfed in the Exchequer 
Chamber, iix Judges againfi two. And tho' my Lord Ea~e 
was of Opinion with the Plaintiff, yet he gives one Reafon 
which differs it widely from this Cafe, and that is, that he 
was of Opinion, that that Return was not within the Sta .. 

3 Keb. 443· tute 2 ~ H. 6. So that in that Cafe there was no other 
Remedy; which flrongly infers he would have been againfl: 
the Judgment if it had been within that ACl, as mon 00-

doubtedly our Cafe is. 

I Salk. 19. As to the Cafe of Afhby and White, as it was adjudged 
? ~.0~:'5i9. here, 'twas a much ftronger Cafe than ours. For there the 
'4 Right 
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Right of Eleai?n did not come in QueRion at ~IL In that 
Cafe the PlaintIff had a meer Common Law RIght, and [0 
was intitled to a Common. Law Remedy; and the Parlia
ment there could only incidently' examine into his Right. There 
feems to me to be a manifdl: Difference between the Right 
of an EleB:or, and the Right of an EleCled; for the Eletl:or's 
Right is prior in Nature and Time to the Right of the 
EleB:ed. The EleCled can never have any Privileges till 
the EleB:ors exercife their precedent Right, unlefs a Body 
can be faid to have Properties before 'tis created: But ours 
here is a mere Parliatnentary Right. 

12.1 

Seventhly, Ab Inconvenienti. I do agree, Inconvenience, Inconveni

where the Law is plain, is no Argument, but where it is Mt that a 

doubtful, or in a new Cafe, it is the beft Argument: For lia~?e ~a~;: 
Man was not made for the Law, but the Law for Man. )ud{igmenlt~ 

h .. h b In evera 
Now, t e Inconvemence IS very great; a Man ere y may Courts. 

have two Judgments againil: him at once in two fe\Teral 
Courts; whereby one may punifu him at the fame Time 
for doing a Thing, and the other for not doing; which is 
very odd. 

By this the Officer is punifhed three or four Times over, Hard{hip~ to 

and without Meafure. Firfi, he is fent for to attend the twhic.h Roe-ffi 
• . . urmng-

CommIttee, he comes two or three hundred Mrles from cersareliable. 

home at a great Expence; and leaving his Affairs to run Attend~nce 
• 11 h k h b' T' f . IT' • h h' on Parha-agamn t e Roc s, e rmgs a raIn 0 Wltnenes WIt 1m ; ment. 

and after having lived upon him for two or three Months, 
and he upon the publick Faith as long, the Matter is deci-
ded. Upon which, perhaps, he is cenfured and committed Commit

to the Cuffody of the Serjeant at Arms, and after having ment, 

lain in Prifon during the whole SeHion, he gets out, and goes 
down into the Country to his Family. He is no fooner 
down, but immediately he is indiCled at the Affifes crimina- Indiament, 

liter for a Breach of the Statute of 23 H. 6. and is fined; 
then there is an Information at the Suit of the Q.leen for Information, 

her 40 I. then he is arrefied civiliter at the Suit of the Party, 
and lo[es 3 o~ 400 I. Damag~s; and after all that, any . 
EleB:or may brmg the fame Achon, and any Man in England Aalon. 

Ii nuy 
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may bring a popular AB:ion for 40 I. on 23 H. 6. if th( 
Party injured do not fue in three ~onths: So ~hat he mCiy 
be punifhed four or five, nay more tImes for thIs one Fault. 
And all this is to fall upon a Weaver, perhaps a Butcher, 
and fometimes a Thatcher. Sure! y this is not agreeable to the 
tnild and gende Laws of England. And at this Rate none but 
Knaves and Beggars will get into thefe Offices, for none other 
will meddle; and this is of the laft Confequence to the Con .. 
fiitution of Parlialnents. Officers nJaY be over-awed as well 
as under-awed; and the Confequence of that is, they will 
always return him that has the greatefi Purfe. If this 
AClivn prevails, it will create Thou[ands, and beget Heats 
and Animofities in every City and Borough in England; and 
where this new-fangled AB:ion will end, no Man living now 
knows. 

If Action In the laft Place, fuppofing it lies at Common Law, yet 
:~~d ~~\i:_ as the Cuftom and Dfage of Parliament is, and as this Cafe 
fore the frands, it is impoHible this AClion fhould lie, unlefs the 
Plaintiff re- a:" db' h' n' b C h 
covered Seat Party fUrrers the Wrong, an nngs IS Acnon erore e re-
in ParIia- covers his Seat in Parliament; becaufe here is no Record to 
Tmeh

nt
, . warrant fuch AClion, and this AB:ion is brought and found. ere IS now , 

no Record. ed. upon a Record. 
to warrant It, 

You will judicially take Notice of the Law of Parliaments, 
'tis the Law of the Land, and as my Lord Coke fays, ought 
to have the Precedency . You will then take Notice, that 
'tis the Dfage and conflant Practice of the Houfe of Com-

The Cou~(e mons, that when an Eleaion is detennined contrary to the 
of amending R 1 r d C h h 'ft' d k ' 1 . 
Retu{ns. eturn, t ley len lor t e S en an rna e hIm a ter hIs' 

Return. And then 'tis plain, the amended Return is the 
Sheriff's Return ab Initio, and then there cannot poHibly be 
any Record to warrant {uch Aaion for a falfe Return. So 
in this Cafe it appears by the Declaration, that there was a 
falfe Return, and that the fame was amended and fet right; 
and that it now appears upon Record, that the l\1ayor has 
returned the Plaintiff ab Initio; therefore 'tis not pofiibI~ 

No Aver~ to ground an Action upon it, becaufe there is no averring 
ment agaInfl: againft a Record. 
a Record, 

2 Jufl: 
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J uft [0 it is, when the MarIhal of this Court or Warden 
of the Fleet have tnade an improvident Return, omitting 
fo!-ne Callfes wherewith the Prifoner fiood charged in their 
Cufiod y, w hereby they became liable to an AClion, they fre
quently move the Court to amend this Return, and when 
the Return is amended, all is fet right. And this I find to 
be the Opinion of my Lord Ch. J ufiice H. and the Judges 
that argued with him. 

Now, I know it will be faid, that this is cured by the 

12j 

Statute of 7 w. 3. 7. But that ACl does not, (1) Alter Confl:rucEon 
the Evidence at Conlmon Law. (2) That ACl extends on- of St. 7 lY.3· 

Iy to two Cafes" i. e. to a double Return, and to a 7· 

falfe Return, contrary to the lafi Determination in Par-
liament. 

It fays, the Clerk of the Crown {hall enter every Return 
in a Book, and every Atnendment, and that Book {hall be 
given in Evidence, or a Copy of it; but then it goes on and 
fays, that the Party fhall have the like Advantage of fuch 
Proof as he might have had by producing the Record it
fel£ So that this does not fupply any DefeB: of Evidence, 
but only facilitates it, becaufe it might be difficult to pro
duce the Hecord itfelf. And this appears from the precedent 
Wards, which are for the more ear y and better Proof, 
which fhews nothing was intended to be altered. They are 
only by this to have fuch Advantage, as they might have 
had by producing the Record; now what is that? that, if 
now produced, or at the Trial, would only fhew that the 
Plaintiff was eltCled and returned, and no lefs. 

(2.) This AB: extends only to the two Cafes provided for 
in the ACl; for there are no other Cafes mentioned in the 
Act, but thefe two which I mentioned before, which is not 
our Cafe. There 'tis all along expreffed in the fingular 
Number, and faid exprefsly for the nlOre eafy Proof of any 
fitch falie and double Return: It is not faid falfe and double 
R~turns, in the plural Number; for then it might be applied 

to 
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to falee Returns in general. But fllppo[e this An did ex
tend to our Cafe, yet this Book, or Copy of this Book, il 
only to come in the Room of the Record, and lTIUa no\V 
be efieenled as fuch. But frill the Returns in this Book an 
altered jufl: as the Return of t he Writ is, and no otherwj[e; 
fo that there is no more appearing on this Book than then 
is in the Return itfelf; for he is only to fet down in this 
Book what the Return of the Writ is, and what the Amend
ment; and when amended, there is no more appears on 
this Book than on the Return; for indeed 'tis no more than 
a Copy of the Return amended, which muil be of the fame 
Nature with the Original: Therefore they are frill never 
the nearer, for this Book being amended is now fet right; 
and the amended Return ow n'd upon the Book, is the She
riff's Return ab origine. 

Upon the whole, I hope I have {hewed that this AB:ion 
does not lie at Common Law; that it is without Prece
dent at Common Law; that the Injury, if any, is Par
lialnentary; and fo is the Right; and that the Remedy 
is therefore Parliamentary; and that the Houfe of 
~ommons have a proper JurifdiB:ion, and have always 
exercifed it in Matters of this Nature. That to al
low this Aaion to be maintainable at Common Law 
would be attended with many and great Inconvenien
cies; and finally, that as this Cafe is, the Declara
tion cannot be fupported without allowing an Aver
ment againft a Record; which the Law will not in
dure. I therefore, humbly hope that Judgment fhall be 
arreiled. 

This Matter was argued by Serjeant Parker, afterwards 
Earl of Macclesfield, and others, for the Defendant; and by 
Mr. King, afterwards Lord King, and others, for the Plain
tiff; and in Eafler Term 6 Ann~, the Chief J uftice delivered 
the Opinion of the Court. 

Holt. Ch.]. Chief Jufiice Holt: Judgment lTIUfl: be arrefied; for, 
Judgment this AClion does not lie. The Houfe of Conlmons has gi-
arrefied per 
tot. cur', 2 ven 
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ven Judgment for him, [0 that the Atlion cannot be for a 
falfe Return; ,the proper Remedy is in the Houfe of Com
mons, and we cannot meddle with it; but they can caufe 
Returns to be ~ltered, and then they become the fame as if 
the Perfon was orjginally returned. To maintain this Ac-
tion is againH the Record itfelf; the Record is fet right and Freeman's 

is returned by the proper Officer, and every body is efiopp'd Reports 430 • 

to fay he was not leturned, becaufe it is now good ab initio. 
Soams and Barnardifton is a Cafe in Point. There Judgment 
was for the Plaintiff, but a Writ of Error was brought, and 
the Q}lefiion there was, \Vhether an Atlion of the Cafe 
would lie againft a Sheriff for olaking a double Return upon a 
\V rit to eletl a Member of Parliament? the PlaintifF declaring 
faifo & malitiofe ad damnum 1000 I. and 800 I. Darnages gi-
ven; and this was moved in ArreH: of Judgment, and arD 

guedat Serjeants Inn before. the Judges of the COmlTIOn 
Ple'as and Barons of the Exchequer; and the Judgment given 
in the King's Bench was reverfed: They went on the Reafon 
of this Cafe, and that 00 fuch Atlion ever lay. If the She-
riff made a double Return in any other Cafe, 'cis 0,0 Re .. 
turn, and not like a Return in Parliament, which by Order 
of Parliament may be altered; and then it is legal ab initio. 
To fay 'cis true to one Purpofe and falfe to another is ri-
diculous and a Contraditlion: Nor is this any Atlion upon 
the Statute; you fay in placito tranfgr' fupe.r cafum, which is 
very different frotn an Attion upon a Statute. It cannot 
well be both an At1ion on the Cale and an Attion on a Sta-
tute too; you need not recite the Statute if it be a pub-
lick Law, if you bring yourfelf within the Atl; and if 
you do not conclude contra formam Jlatuti, you mufl: 
thew it at leaft by your concluding de placito tranfgr7 & 
contemptus. 

Powell: That does not appear on this Record; my Reafon Powdl. 

for being of the fatne Opinion, is the Cafe of Soams and 
Barnardijlon, 3S long as that Cafe is Law I muft judge [0, 

if that Cafe was out of the \Vay I might be of another 
Opiuion. 

Kl Powir 

.. 
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Pcwis. Powis ad idem for the fame Reafon: Soams and BarnaJ 
difion is in Point; befides, if the Plaintiff can have th 
AB:ion, fa any other may bring the Attion, and then th 
Defendant will be doubly puniflied for the fame Crime; tl 

fave the Statute of Limitations, the Party may file hi 
Original. 

Gold. Gold ad idem: Soams and Barnardifton is in Point, il 
cannot be an AB:ion upon the Cafe and upon the Sta. 
tute too. 

• 

DE 
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An onymu.r. 

I N diB:ment for not taking on him the Office of Confia- ;~;i!~:: 
ble; it fets out that he was qualified for a Conflable, king the Of· 

and duly eletted; and had Notice, yet would not take ~~~I~: ~~~; 
on him the Office. Objected, That it does not fet out by it ought to 

whom and how he was eletted, nor that they had fum- ~~;' 175, 

maned him to go before the J ufiices to f wear him; and it 380, 5°2. 

was quafhed per Cur. cited Allen 78. Trin. 7 W. 3. 

The Qgeen verfus Wyat. 

T HI S was an IndiB:ment againfl a Confiable for not Ind,i~ment 
f 11. • f agamu: a 

returning the \Varrant 0 a J UnlCe a Peace to levy Confiable ,for 

the Penalty on a ConviC1ion of Deer-ftealing. Removed not returning 
) a Warrant to 

per Certiorari into the King s Bench. levy a Pe
nalty; 

1ft Excep. It is not faid at what Time and Place the the DifFe-
',,(T 'b d £' 1 h' bI' d rence be-\\' arrant IS to e returne , lor t lat e IS not 0 1ge to run tween fuch 

over the Kingdom to find out the JuHices; betides, he W~rr,ant~nd 
h k I ''1 £' h' J fi'fi' d' aFzenFacuu. oug t to eep t 1e '" arrant lor IS own U 1 catIOn, an It 

is not like a Fi' Fa', \V hich is a Record, and may be refer-
red to; a Fi' Fa' indeed mutt be returned, becau[e if Part 
be levy'd, the Plaintiff may have another \Vrit for the reft; 
but here that cannot happen, for the whole mufi be levy'd 

or 
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Confiables 
of Hundred 
are proper 
Officers of 
Juff:ices of 
. Peace. 

Powis. 

'Tis an Of
fence not to 
return the 
Warrant. 
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or none at all, for they cannot levy for Part of the Penalty 
and the Defendant frand in the Pillory for the Refidue; the~ 
mufr either be content with Part, or he frand in the Pillor' 

~ 

for the whole. 

2d Excep. The AB: does not diretl: ~hat the \Varranl 
{hall i{fue to the Confrable, but is uleni as to the Perfor 
that is to levy the Money; and yet this \Varrant is directec 
to the Confl:ables of the Hundred, being to all Confiables. 

Thirdly, You do not conclude, after having recited feve
ral Records, prout patet per Recordum. 

Fourthly, Here is a Mifirial; it is [aid where the \Var
rant was delivered, but not [aid where the Neglect was; 
and it ought to be tried where the Neglect was, or faid 
where the Neglett wa~) and not tried there. 

FifthlY, It is faid contra Pacem of the late King, but ought 
to be faid contra Pacem of the Q.leen alfo; becaufe the Neg .. 
lea, tho' it began in the King's Time, yet it continued in 
the ~leen's Time alfo, the Return being never made at all; 
fo was an Offence againft both Q.leen and King •. 

Gold, J uitice: The AB: direB:ing the Money to be levied,' 
it luufi be done by the Officer that llfually executes the \Var
rants of J uftices of Peace; and the Conftable of the Hun
dred is as much the Officer of J ufiices of the Peace, as the 
Conftable of a Vill or Parifh . 

As to the MiihiaI, he quoted the Cafe of I Keb. 696. King 
and (h. W. of St. Clement's Danes; and held it to be none. 

Powis, Juflice, concurred, and [aid it was a great Offence 
to levy the Money, which was done in this Cafe, and then 
to keep it in his Hand::;; he ought to nlake a Return of this 
Warrant, to acquaint the JuHices what was done upon it, 
becau[e if the Money could not be levied, fOluething more 
was to be done upon it; there was a fort of fecond Judg
ment, to be put in the Pillory. 1. R. Rep. 78. 

2 And 
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And here is no MifiriaI, tho' \Varran t delivered" at F. 
and the Neglect is laid to be at another Place, the Ven' Fa' 
is proper enough out of F. being the principal Place; and 
the Conflable is the Officer principally Ineant in this AD: of 
Parliament. 

Powell, Jufiice: This is an Offence at Common Law, 
neglecting to execute the Office of a Confiable, and an In
dittment lies at Common Law; and it is not founded on 
the AB: of Parliament; otherwife, than by this Act, it is 
made Part of his Duty to execute \Varrants of Difirefs in 
this particular Cafe. 

It is true the Aa does not fJIY, thefe 'Varrants {hall be 
direB:ed to Conflables; but Conflables are known Officers 
of Jufiices of the Peace to execute their Warrants; and 
therefore the Law fays, they, who are proper Officers, are 
to execute thefe Warrants, fince the Att is filenr. 

129 

. Confiables are Officers at COmlTIOn Law, and were Con- Con{bbles 

fervators of the Peace, but never Judges of Record; but ~~e c~!~~~ 
when Jufiices of the Peace were made Judges of Record, Law, of 

Ll 1 b r. r . . d L, whatNatun~? 
Con ab es ecame lublerVlent to the Tuibces, an LJ'ecarne, 
known Officers e\'er fince, and are Officers in all Things 
where the Jufiices have any thing to do. 

The Sheriff has nothing to do in this Cafe, he being the The Sheriff 

Officer of the Courts of WeaminJ1er Hall; and' tis abfu rd to hasdn~thinhg 
. J /. to 0 10 t IS 

fay, the Party himfelf IS to be Officer: Therefore, the Con- Cafe. 

frable, who is the proper Officer who ufualIyexecutes fuch 
Warrants, is by Law cOlnpeI1able to execute this. 

Eut then 'tis objea~d, that this Warrant is direCled to ~~~~e~;~:e 
Confiables of the Hundred; and that they are not the Officers at 

proper Officers, but petit ConHables are the proper Offi- ~~\~.mon 
cers; and for that the Authority of my Lord Coke, in 4 Info· Authoritvof 

i~ quoted, which fays, that High Conftables were not at 41#. d~;lied 
Common Law, but appointed by Stat. JtVinton, for a fpecial ~o~~t~hIS 
Purpofe: But that Authority has been denied for Law; f()r 

L I a High 
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a High Confiable is an Officer at Common La\v, and thete 
\vere Confiables of Hundreds at Common Law as well as 
petty Confiables. 

~1y Lord Hale is of this Opinion, That High ConGa'; 
bies were at Common Law, and that the Statute of Wincht~ 
fter only gave them a greater Authority; and in 3 Keb. 131. 
King's Cafe, he declared that Authority of my Lord Cok~ 
was not Law. 

As to the 3 d Exception, There is no Need of faying prout, 
Where not patet per Recordum, where it is only Inducement, as here, 
nt>ce{[ary to and not the principal Point and Gifi of the Cafe; this is 
vouch a Re- I 11_ f N 1 a' h· 
cord in Plea- on y to Inew t h~ Court what Sort a eg e In 18 Duty 
ding. it was, and on what the N egleB: was founded; and where 

it is the Point of the Cafe, Nul tiel Record might be pleaded~ 
which here could not, becal1fe it was his Duty to execute 
the J ufiices Warrant, though they hJd made no legal Record; 
which the Officer cannot difpute. It is necdfary to have a 
Return of this \Varrant, to know what is done thereupon, 
and he is to make a fpeed y Return. 

Where a J7e- As to the Miftrial, I think it is none; for tho' Venue 
nue ought mua come out of both Places, where two places are named 
to be out of 
two Places, and both material to the Iffue, yet where one only is rna-
or not? terial to the Hfue, tho' the other l\1atter be required to be 

given in Evidence, yet it is enough if the Venue come out of 
that one Place. Hob. 30 ). Hutt. 39. Cro. Ja. 23 I. Sir 
W. Jones. 

As to the Place of the Return, I believe no Place is ever 
111entioned; he is an Officer, and n1ay find out his Mailers 
the J uHices, and he 111ight excufe himfelf if he could not 
find them; we Inuit prefume the J uftices meet to do Bufi· 
nefs as ufual, and as they ought to do. 

Holt. Ch. ]. Holt, Chief J uitice: Confiables are the proper Officers~ 
Confrabl~s and this IndiCtment well lies; and Conitables are made 
aremadefub- f". b· .rr h J Jl.. f P b a f I' b jecr to J ufri- HI ~el:X to t e Unlces 0 eace y A 0 Par lament; ut 
ces of Peace I think a Place ought to be appointed for the Return for 
~Aa~ , r 
Parliament, 2 ehe 
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elfe he muft run over all the County to feek out the Jufii
ces; all Procds fhews this; Procefs in this Court is coram 
Domino Rege; if by Original, 'tis ubicunque fuerimus in Angl' ; 
if by Bm, at Weflminfler. Not only a Day, but a Place, to take 
Notice where the Court is refident; and 'tis much Inore 
nec:eifary when Procefs COlnes from Juilices of Peace. You 
ought alfo to fet out the Time of the Return of this War
rant; you fay it was delivered before the fecond of Septem
ber, and that it was returnable at a Day then long fince 
paft; but it ought to appear that the Delivery was after the 
Tefte and before the Day of the Return; for if it was de
livered after tbe Return, he was not bound to give any Ac
count of it, becaufe the \Varrant was void. 

But I think the IndiB:ment would have been better if it 
had been laid not for the omitting making a Return, but 
for neglecting the Execution of this \Varrant; for if he had 
levied the Money, and had not delivered it over, he had not 
done his Duty. It appears plainly where the Neglett was, 
where could it be but in the Parifh where he was ConHable? 
fo that here is no Mifhial, and the Law is fo as Brother 
Powell has nlentioned. 

13 1 

As to the Point of the High Conilable not being the proper Hi,gh Con

Officer, I am of the fame Opinion: In 3 Cro. Sherwood and ~~~;::c~: 
Hanmore, the Q.leHion was, \Vhether a High ConHable could mon Law. 

arreft for Breach of the Peace; and held there he could not, 
becaufe he was no Officer at Common Law, but conUi-
tuted by Stat. 11!inton; but that Cafe has been contradiCled, 
and held to be no Law, in that Cafe in my Lord Hale's Time, 
where it was held he was an Officer at Common Law, and 
has as much Power as the petty Confiable has. 

As to the Exception of contra Pacem, I fuppofe it would be 
neceffary to fay contra Pacem of the Queen as well as King; 
where that is neceffary; but here the IndiClnlent being 
founded on an Omitlion, it is otherwife, and there you ne
ver conclude contr.1 Pacem at all. 

But 
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But my Lord Chief Jl1fiice in the Argument of the CaLf 
faid, You need not {hew when or where it was to be n: 
turned; wlJen, that is as foon as conveniently he could 
and where, i. e. any where in the County; and he migh 
ha\re excu[ed hinl[elf by faying he could not find the JuHi 
ces, and had been ready, that would have been an Excllfe Ol 

the Trial. 

I think the Officer might have paid the Money over a~ 
the ACl: diret!s, and need not to give it to the Jufiices, fOJ 
the J ufiices have no m'ore to do after the Money is levied. 

If there be two ConviC1ions againfi one Man, and he car 
pay one Fine and not the other, he {hall £land in the Pil, 
lory for that where he cannot pay; but if one Conviaio~ 
only, and he want 20 s. only of the full Penalty, he thaI] 
keep his Money and !land in the Pillory. He [aid that the 

That the Confiable might hav'e certified what he had done on the 
Confrable 
may keep \Varrant, and needed not to have parted with his Warrant. 
his War- And Holt {aid in the Conclufion, that his three Brothers be
rant. ing againfi him, Judgment muft be for the Queen; and {aid 
!his M~tter it was a {mall Offence but the refl: {aid it was a great one 
III Qyefbon ' , 
a great becaufe by that Means the Execution was avoided, and 
Offence. therefore he was fined 200 I. which he paid down in Court 

rather than {peak with the Pro[ecutor. 

DE 



-------------------------------------------------~ 

DE 

Term. Sana. Trin. 
I I Annce Reginte. Rot. 220. 

In the KIN G 's BEN C H. 

--------------------------------------------. . 

Backhoufe and Wells. 

T HE Cafe was, Thomas Backhoufe devifed L3nds to Devife to A. 

John Backhoufe for his Life onlY, without. Impeach- ;~:~~a~n;; 
ment of \Vafie, and from and after hIS Deceafe Remainder 

then to the Hfue Male of his Body lawfully to be begotten ~~~~u~~;le 
(if God blefs hilll with any) and then goes on, with Re- lawfully to 

. d h . 1 f h d f f'. h Ir. 1 be becrotten malO er to t e HeIrs Ma e 0 t e Eo y 0 1UC Illue aw- Remainder;o 

fully to be begotten, with two Remainders over in the fame the Heirs 
Male of the 

Words. Body of fuch 
Iffue, &c. 

Whether it be an Eftate for Life, or an Eftate-Tail? Eq. Abr. 184. pI. 2 7. 

Fa'{.akeriey: This is no Eftate-Tail but an Efrate for Life. Faza~er:IY, 
rfT'. d r r . that It IS on· 

The W ord ~Jue may be expounde 10 as to 1quare WIth the ly for Life. 

Intention of the Devifor. 6 Co. Wild's Cafe, Children 
Hand for lffue. 3 Lev. 43 l. Lodington and Kyme, there 
lffue lnade a Word of PurchaCe. 

The Devife is to B. for Life onlY, without Impeachment 
of Waile, and after to his I{fue: He has here expreffed that 
he {hall have an Efiate for Life only, and [0 the Preamble of 
the \Vill !hews the [arne Intention; [0 the Court may mould 
the \Vord JjJue to ferve the Intention of the Party. lOCO. 

Cbancellor of Oxford's Cafe. I Vent. 2 3 I. 

:tv! m Now 
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Implication Now, if this be an EHate-Tail, it mull be by Implica-
mufl: not pre- 11 '1' i1. ~ 
vail againfl: tion and that mUll: never preval agmnll expreis \Vords. 
ewxprefs 3 Leon. 7 I. Let the Implication be ever [0 fhong, it muft 

ords. . 
give way to exprefs ~Vords. 3 ero. 49 Z• 

It is difpunifhable of \Vaile, which {hews be meant an 
Eftate for Life only, 3 Lev. 43 I. 2 Co. 23. then to his 
IfTue Male, if God give him Iffue; which \Vords are fu
ture, if God {hall give him Ifflle hereafter, Moor 464. and 
the fubfequent \Vords are to the Heirs Male of the Body of 
his JjJue; this fhews the firft \Vords are only Dejignatio Per-

. [once, and confequently \Vords of Purchafe, and not of Li. 
NoC;laufe In mitation. 2 Bul( 17 8• There the Rule of Law is laid a WIll to be '1. . 
confl:rued down, that no Cl~ufe in a WIll fhall be conHrued N l1gatory. 
Nugatory. 

3 D'Anv. 
Abr.I72· 
pI. I. 
3 D'Anv. 
Abr. 181. 

2D'Anv. 
Abr·5 14· 
pI. 2. 

3 D'Anv. 
Abr. 182. 

Gafes .nearer this, ar~ Cle~k and Day, 3 Cro. 3 I 3· Moor), 93-
Archer's Cafe, I Co. 66. ero. Eli~ 45' 3. I Roll . .Abr. 626; 

pI. 16. Eq. Abr. lSI. pI. 16. 

JjJue Male is the fame as Heirs Male; Loddington and Kime; 
Body is relative to one as well as the other. Befides, the 
Devife is to B. for Life only, without Impeachlnent of 
\Vafl:e, and the next Remainder to 1. B. is to him and the 
Heirs Male of his Body; and if he had intended the fame 
Limitation he would have ufed the fame \Vords; B. had 
no HIlle at that Time. The Cafe of Taylor and Sayer in 
ero. Eli:{. 74 2 • is a Cafe in Point, if it be Law. 2 And. 134.
pl. 8 1. Godb. 3 02. 

pI. 19. Eq. Abr. 212. pI. 3. 

Jeffries, '4el+ries argued ccontra: This is an Eftate-Tail " in Roll. th;tt it is an J 'JJ J 

Efrate-Tail. Abr. 837. tl)e \Vords non. aliter in that Cafe is {hanger t~lan 
IVent. 21 4, the \Vord only in this Cafe. King and Melling, the 'Vord 
225· on£y is unneceifary, and will not alter as the Claufes in that 
Salk. Rep. Cafe. Lutwych 84. Broughton and Langley, the Intention 
~~:·Abr. of the Party is nothing here, becau[e not confifient with the 
383. pI. 3· Rule of Law, for that mufl: not break thro' the efiablifhed 
Intention of R 1 f L h' r' l'k h' r 
the Party not U es 0 a w. Arc er sCale lS not 1 e t IS e;:ne, that was 
tohbrReakI thro

f
' next Heir, in the iingular N mnber, fo could not be an In-

t e ueso h . 
Law. I en-
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, d d C" k ' RbI 2 D' Anv hentance., Coun .en ,an, tar, In, o. 29· t )e~e was an Abr, 556: 

Efiate-Tall by ImplIcatIOn; IJJue IS Nomen Colleflzvum, and pI. r. ,1 

what is grafted is not different, which muft be as Shel- A3b~'A2nv. 
'. 13· 

ly's Cafe. pl. 10. 
2 RoI. Abr. 

• 416. pI. 4. 
Chief Juflice Parker: The C3fe of Clerk and Day is mI· Cro.EI.31 3. 

flaken in .all the Books. In the Cafe of LoddinfJ'ton and Th ., r 
• 0 at It IS lor 

l(ime there was Judgment, but a \Vnt of Error was brought Life only. 

in this Court, and the Parties agreed and di vided the Efr3te Sa~., ~~;: 
between them; and Levin~ hath miftaken this Cafe tho' lbr, 18 3_ 

he argued it. pI. 24, 

This is to him for Life, and Remainder in Tail to his 
Iffue;' this being in. a \Vill, what is there to alter this? In
tent {hews he deligned it fo, and therefore he has added the 
Word only; what is here to controLl1 the Intent of the Par
ty? IjJue Male, 'tis faid, is equivalent to I-Jeirs ll1ale of the 
Body; that is not fa in all Cafes, in fome indeed it is, but 
it will do you no good, unlefs it be [0 in all Cafes. 

Devife to one for Life, and after his Death to his Iffue, 
if there be no Iffue, cannot make it a prefent Efrate; and 
a Remainder it cannot be, becau[e nothing limited in certain, 
therefore YOll rnufl: explain IJJue otherwiie than it imports 
direB:ly, that the Intent of the Party may not be frufirated. 

Indeed Hale does call Iffue Nomen colleEiivum, i. e. exten
ding to the remoteft as well as to the nearefi Iffue, but the 
Intent of the Party mufi co-operate, where IjJue NIaie is equi
valent to Heirs Male. 

Devife to one for Life, and to his Heir 1fale, Legate and 2 Vern. 551. 

Sewell, that would be Archer's Cafe; the Intention of the The Inten

Party 1hall controul the Operation of Law where it may, ~~~ o~~~ 
but indeed where it is a Devife for Life only, and to the cont;'oul the 

H ' f h' d h ld I h 0 . f Operation of eIrS 0 IS Bo y, t at wall not a rer t e peratIOn 0 Law, where 

Law. Ulterius Concilium. it may. 

In "Alichaelmas Term 1 2 Ann,e this \vas argued again. 

Lutwycbe,' 



Lutwyche, 
that it is for 
Life only. 

Two ~e
£lions. 

In the King's Bench. 

Lutwyche.' The Quefiion is, \Vhether J. B. be Tenant 
for Life, or Tenant in Tail. If Tenant for Life only, he 
could not fllffer a common Recovery; and in fuch Cafe that 
will not prejudice our Title who claim in Rem~inder. I 
make two Points. 

Firjl, \Vhether it be not the Intent of the Tefiator, that 
it fhould be an Eftate for Life only? 

SecondlY, Whether that Intent be not here agreeable to 
the Rules of Law? 

T
J 

halt it i~ Where an Efiate is to be fettled in the Blood, it is Pru-
t le ntentlOn. • 11 [c' . 
of the !?evi- dence In everyone to gIVe an Enate or LIfe; thefe \Vords 
~~~ ~ifel~~ly. are very frrong, Habe~d' for Life only; this Wor~ onlY is very 

material, and on whIch other Cafes turn. ThIS could be 
for no other Purpofe but to give him an Eftate for Life only, 
and that without Impeachment of Wafte. This is not like 

I Vent. 214 the Cafe of King and Melling, there was Power to make a 
225· 'Jointure, that Power has a different Signification; but here, 

for Life only, without Impeachtnent of \Vaile, can have no 
other Signification, and is to no Purpofe, tInlefs to confine 
it to an Efiate for Life. 

I Co. 93. 

He {hews how it 1hall go to the Tenant for Life, and to 
the Hfue; for he takes Notice he had no Children, fo that is 
contingent; and if he has Hfue, then 'tis vefted in the Hfue 
as a Purcha[er; and then to tnake him take as fuch, he 
adds Words of Limitation, which fhews the flrft are Words 
of Purchafe. 

If this Litnitation were in a Deed, it would be good, as 
ShellY's Cafe; Remainder to the lffue would be a \Vord of 
Purchafe even in a Deed, it would be to theln for their 
Lives; and if \Vords of Limitation were added, it would 
be a Fee; if here be proper Vlords of Linlitation how caI1 
it be con[trued otherwife, if it {honld be fo, he is in a 
worfe Cafe for underftanding the Law. 

1 When . 
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. Where Words are proper fo as to carry an Eftate in a 
Deed, nothing {hall alter that Cafe but the exprefs Inten-
tion of the Party. In Wild's Cafe, a Devife to A. and his 6 Co. 16. 

Children, having none at that Time, it is reafonable to can .. Moor 397-

fhue that to be an Eftate-Tail; becaufe, having no Chil .. 
dren at that Time, the Words to his Children, could not be 
fatisfied any other \Vay than by making it an Eftate-Tail. 

If we anfwer the Cafe of King and Melling, there is no I Vent. 21 4. 

other Cafe againft us; and there is a great deal of Difference 
between that Cafe and ours. In that Cafe, my Lord Hale 
took Notice that Non aliter in Roll. Abr. 897. made a Dif-
ference, and the Claufe without Impeachment of \Vafle was 
not in that Cafe, nor the \Vord onlY; here are alfo \Vords of 
Limitation added to \Vords of Purchafe, and in that he diflin-
guifhes as much as any Lawyer could do. Lodington and Kime 
is a Cafe for us, but the Cafe of Taylor and Sayer has been Cro. E1.742• 

d . d b I 2 And. 134· en Ie to e .aw. p.8. 
Godb·302• 

Lechmere: This is the fatIle Cafe as King and Melling; Lechmere, 

the Intention of the Party I agree to be the Meafure of ~~:/:-~:iL 
ConitruB:ion. 

Here is no fuch Intention that this ihould be an Efiate for 
Life only; the Preamble of the whole Will is againil it: He 
defires that all the Lands may go in his Name and Blood, 
and this nllIil extend to a11 the Devjfes in the \Vil1; the 
Reafon why this firil Devifee was preferred, was becaufe he 
was of the Name and Blood. Now, if the Operation of 
Law be upon thefe Words, that he fhould have no Power to 
alien, would not that extend to the fecond Devifee, in Point 
of Intention, as weB as to the Brit? The fecond has not his 
Name tho' of his Blood, but he has Power to alien, why 
not then the flrH? The fecond Devi[e is to B. an Attorney, 
for Life, and then to the Heirs 1-1ale of his Body, this is 
an EHate-Tail; the Claufe without Impeachment of \Vaile, 
they fay, is proper only for an Eitate for Life; but he has 
u[ed thefe \Vords otherwife in his other Devifes, where 'tis 
clearly an EHate-Tai1; and therefore thefe 'Vords are to be 

- N n deemed 



3 D'Anv. 
Abr. 183. 
P·24· 
"Salk. 224. 

I Co. 66. 
3 D'Anv. 
Abr. 181. 
pI. 16. 
Cro. Eliz. 
453· 

em. Eliz. 
3 13. 
3 D'Anv. 
Abr. 172. 

pI. 1. 189. 
pI. 4. 

In the King's Bench. 

deemed fupe rfiuol1s, he ufing them promifcuou{}y, he muil: 
be intended to mean the fame Thing by the Caine Words; 
if he had any particular Meaning that he £hould not alien, 
he would have gone through with it in all the Devifes. In 
that Cafe of Lodington and 10me there is a Frovifo. But 
then they fay here are additional \Vords, to the Heirs Male 
of the Body of juch IJJue. In a \Vill, a Devife for Life, Re
mainder to his HTlle, that makes an Efiate-Tail in the De .. 
vifee, and then the additional \Vords to the Heirs of the Body, 
are mere Words of Surplufage. Such a Limitation in a 
Deed where lffue is in Being, might be fa, but in a \ViII it is 
otherwife; for tho' all the Iffue {hall take, yet they fhall 
all take an Eftate-Tail and by Defcent. Archer's Cafe is the 
fanle as if the Devife had been to the firft-born Son; that 
of Lodington and Kirtle was in. the fingular Number, to the 
bra Iffue Male and his Heir$, i. e. firft-born Son and his 
Heirs. So is the Cafe of Clerk and Day, it is in the fin
gular Number. His general Intention is the beft Meafure 
that it {bould go -to his Name and Blood. 

As to the \Vord only, in the King and Melling, there are 
exprefs \Vords for Life, which were held to have no \Veight 
in that Cafe, for this \Vord only has no particular Meaning 
here; when applied to general and indefinite \Vords, this 
Particle of Reftri8:ion has its Ufe, but if the fame Senfe is 
exprdfed before, no other \Vords can make it more fa; the 
ExpreHion was limited before, fo this \Vord coming after 
does not vary either the grammatical or literal Meaning; 
and if this Word has no Meaning, then 'tis the fame Cafe as 
King and Melling. 

In Roll. Abr. 837' there is a Cafe fomething like this; the 
Reafon given there was, becauie it was exprefsly faid to be 
an Eflate for Life. In Clerk and Day, Roll. Abr. 839. if 
Son fhould alien, then to the Daughter; that {hews the Power 
of Alienation was in the Son and not in the Father. 

Ijfue Its Con- The \Vord IJJue is not appropriated in a \ViII, tho' in a 
ftruc~ion in Deed it. has an appropriated Senfe; IjJue is a proper \Vord of 
fn';~l;e:.nd Limitation; as a Devife to A. generally, and if he die with .. 

1 otIC 
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out nfue, that makes an Efl:ate-Tail by Force of the \Vords 
and Expreffion. The general Intent is, that the HfLle {bould 
have it; the \Vord IJJue in a \Vill is more frequently con-
1hued to make an EHate-Tail. Even in a Deed it has that 
Meaning, and for Want of fuch IJJue, that refhains it to 
an E1tate-TaiL 

A Devife to Men Children of the Body, is not fo opera
tive as IJJue; and the Reafon of Wild's Cafe was, that it ap
peared there was Hfue living. There is not one Reafon in 
the Cafe of King and Melling but what is here; and as to 
the grafted \Vords they fignify nothing; the \Vord IjJue is as 
often a \Vord of Limitation as a Word of Purchafe, and is 
to have a ConfiruClion as the Occahon offers. 

In the next Term, which was Hill. I 2 Annte, the Chief 
J uftice gave the Refolution of the Court in this Cafe. 

139 

Ld. Ch. Juftice Parker: The Queflion is, whether this Par~er, Ch. 

be an Eflate for Life or an Eflate-Tail? It is an Efiate for :!.u~l~e·d 
Life, and not an Enate-Tail. I don't know how there can be bee:nv~ft:~ 
clearer Words than thefe; the Words are proper and legal, and for Life only, 

fuch as a Lawyer would make ufe of, and the vulgar Senfe of 
the Words is the fame as the legal Senfe. 

The \Vord IJJue has been tnade equivalent to Heirs of the 
Body, but that is not always fo; for othenvife here the fub
fequent \Vords of Limitation muft be rejeCled. One may 
indeed guefs from other Parts of the \ViII what the Party 
might mean, but that is no conclufive Argument. 

As to the \Vord only, that is, in fame Cafes that may be 
put, of no EffeB:; but tho' in a clear Cafe it may make no 
.J.'\.lteration, yet it does not follow, but that in a doubtful 
Cafe it may be explanatory and reftriClive. You would 
change the Senfe of the Word IjJue, only to rejeB: the fub
fequent Words. Stronger Words could not be invented 
to make the Hfue in Tail take as a Purcha[er, than the 
\Vords in this Cafe; and fo Judgment was given for the 
Plaintiff per tot' Cur'. 

I) E 
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Term. Sana. Mich. 
10 AnntC Reginte. 

In the KIN G' S BEN C H. 

The Qyeen verfus Derby. 
Whether a '. 
Secretary of T HE Defendant was a PrlOter, and was commItted 
~~~u~Y in the Vacation by a Secretary of. State, ~nd on a 
commit aLi- Habeas Corpus returnable before ChIef Jufhce Parker 
~~~o;~t~- at his Chamber, he was brought before the Chief Juf1:ice, 
&c. and entered into a Recognifance to appear the firf1: Day of 

the Term. 

On that Day he appeared in the King's Bench, and 
moved by his Counfel Mr. Lechmere to be difcharged, ta
king feveral Exceptions to the Commitment. 

The \Varrant appeared to be, to authorize a 1feiTenger 
forthwith to make HriCl: Search for Derby the Printer, and 
to feize and fecllre him for publilliing and vending a fcanda
Ions and feditious Libel caHed The Obfervator, N° 74- and 
to bring him in fafe Cuf1:ody before 111e to exalnine the Pre
nliffes, and to be farther dealt with according to Law. 

1.11: Excep- Firft Exception was, That for a Libel a Secretary of State 
tlOn; C could not commit; but he agreed the Power of a Secretary 
thatno om.. f . £' 1 . 
mitment 0 Srate to commIt lor Trea[on or Fe ony; and that a Md-
°tiughtLt?b ble [enger was a proper Officer; both Points being adJ'udg'd in the 
or a Ie, r f . 8 I 

until India:- Cale 0 The §2...ueen and Kendal and Roe, Salk. 347. 5 Mod.7 • 
ment, f$(, 1 Becau[e 
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Becau[e it was no Offence on which a Commitment tnight 
by Law be, 'till IndiClment or Prefent111ent; that this was 
an Inhibition againfl all Bail, and that Commitments were 
l)unifhments only after ConviCl:ion, and not before; and 
without Hearing and without Oath to be feized and fecured, _ 
is hard. That 2; Ed. 3. cap. 4. fays, no Man ought to be 
imprifoned but by Prefentlnent, IndiClment, or by Proce[s 
of Law; and that la11:1y, the Defendant offered the Mef. Bail was of
r. lB· lb· 1: r dr· 1 h d fered to the l,enger 10000. aI, L1t It was reI Ule ,laymg, le a Mcffenger 

Orders to bring hirn in Cuilod y. and refufed. 

. Second Exception: Here is no p3.rticular Offence fet 2d Excep

out, 'tis only faid in general Terms, for a Libel c3.Iled tion j 

The Obfervator, NQ 74. In High Treafon, it is no J~~~~rn~~~r-
Efcape if the Caufe of Commitment do not appear in fence is fet 

the. Warr3.nt. 3 Car. 1. is the Foundation of the Bill out. 

of Rights; Minifiers of State fheltered themfelves by ur
ging it was per Mandatum Domini Regis; this falls fhort 
of that, for here is no Colour at all; the Paper is 
commendable, it is a Tranilation of Tacitus, where he 
talks of an angry addle-headed Projeaor: Mente turbida is 
the Expreffion. 

Third Exception: That the Conclufion is naught, becau(e ~d Excep

here is no Time fixed, when he is to be brought before the tlOO; 
. r h T· b· . d fi· ., . That the Secretary; 10 t e lme emg In e mte, It IS a COlnmlt- Time is in-

rpent during Pleafure. definite, 

Fourth Exception: That he is to be brought before hirn 4:th Excep

to be examined; fo that a Secretary's Office is to be turned tlOO; 

i~to a Court of Inquifition, where 'he is to be compelled to Thaht he 
oug tnot to 

make Confeffion. be compelled 
to be exa
mined. 

Then the Counfel for the Prifoner offered Affidavits, 
but the Court rejeB:ed them. 

I A r h b· n· . r 'd b h Aofwer to n n1 wer to teO ~eCIlons, It was lal y t e Attor- the ObjeEti-

ney and Solicitor General, that jf thefe Obj(ctions pre- ons; 

vailed, it would make an End of all Warrants of Jllfiices ~~!sn~a~-
o 0 of Commit-

ment. 
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of Peace; and that this Warrant was not a Commit~ 
ment, but only what was neceffary in order to his being ex

There ought amined; and that a J uflice might order to hlve him"kept 
;~nba~~e:;~;ne a reafonable Time to be examined; That by the AB: of 
for Exami- Spreaders of falfe News, he may be detained 'till he 
nation. 1 

difcover the Author; that" a Warrant was on y to noti-
fy the Crime in general; nor was there ever any fuch 
Thing as a Time fixed in any Warr~nt whatever to 

That it is come· before a Magifirate. It was fald alfo, that he 
to?.. late to could not now take Exception to the Commitment, be.! 
except to the .• I" 
Commit- caufe he had entered Into a Recogollance to appear; fo 
mc?t. aft~r that he had acquiefced, and had got his Liberty by it; 
enterIng mto.. r' . 
Recogni- and It was alfo mfified, that Were he never 10 mnocent 
faRce. he could not be difcharged the firfl: Day of the Tertn, 

for that the can Rant Pra8:ice of the Court was other .. 
That aSe-" wife; the true Qleftion here, is only, \Vhether a Se
cretary of cretary of State cannot fend for an Offender to examine' 
State may " . 
fend for an him, which furely be may; fuppo[e this were" a Libel, 
Offender to is there allY other Method in the \Vorld to fetch the Party examine 

him. before him but this? and as to Bail being offered and' 
A MelIen- refllfed,. that can be no Objettion, becau[e a Meffenger' 
~:~ec~~~~t cannot take Bail, having no Authority fo to do if it 
If a Secre- were offered. It is agreed a Secretary of State may fend 
tarf may ex.:. for a Perfon to examine him for High Treafon, why not. 
~~;;;.~~:- for a Mifdemeanor ? the Rea[on is the fame. The Mean
;~~,(;trti- ing w~y the Sp~cies of Crime is fet~orth in the .'Var" 
Offence fet rant, 1S, that It may appear the J ufhce and l\1agtil:rat(r 
o.ut~ t?at Ju- has JurifdiClion. 
nfdlcl:ion " 
ma.yappear. 

Parker, Ld. Chief J ullice Parker: The Defendant cannot be dit. 
c. J. The changed,. and the \Varrant is good and legal. Suppofe" 
Warrant i~ 
legal. there be an Information to a J uftice of Peace that one 

. is a Felon, may not he fend a 'Varrant to have him 
come before him? If the Officer muft obey the \Var .. 
rant, (as he mull) he mufi: feize him, .and mull fecure' 

. . him only for that Purpofe, and this is nothing more. 
Exa~bIn;tlOn To have him examined is a Privilege, and for the Benefit 
~~YD:f~~~ of an innocent Man; for perhaps on the Exanlination he~ 
~~n:i Bene- may c1~arhim[elf" ,.and then he will be difcharged: nay,i" 

z . ,- in 
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in the Cafe of Felony, the Jufiice of Peace is bound to 
take his Examination. 

143 

; But 'tis faid, there ought to be a Tilne fi~ed for his NoTimefor 

Examination. This was never done in this \Vorld, in ~ is trer 

any" Warrant whatever, nor is it pollible to do it with- . x~ J 

. . r ft I " h P r f'. r r h If It were, out a manne . oJury to t e arty; lor luppole, ror t e itrnightbeto 

Putpofe, a Fortnight fhould be limited, the Party then the Prejudice 

muft be in Cuftody all that Time, and perhaps he ~:n~~t~e
might be difcharged the vety firft Day, and certainly 
would, if he did appear and was found innocent. The 
Law has already fixed a Time; for by Law the Offi-
cer is bound to carry him itnmediately before the Magi-
ftrate: If he delay any Time, it isagainft the Duty of his 
Office. 

~ As' to fetting forth the Crime in the Warrant, th~t The Species'1 

i~ well eno~gh; for t?e \Varrant is to fet for.th the par- ~f i~~rim~ 
tlcular SpeCIes of Cnme, but not the partIcular Fatls Warrant~ 
of that Crime; as in a Warrant for Felony, you need ~~~:~~tt.lS 
not fet out in the Warrant the particular Goods ftolen. 
In the Cafe of The §2.ueen and Kendal and Roe, the prifoner 
was not difcharged, tho' they held the \Varrant not 
fufficient to charge him with High Treafon; but they 
bailed hinl to appear to a Charge for ailifting one to 
efcape for High Treafon. If it were for High Trea-
fon, then he is not bailable: But when the Species 
of. _Crime . does not appear, it does not app~ar to·us 
he is not bailable, and therefore we bail him. Here 
the Crime does appear, and he gives Bail to be forth-
coming in order to examine this Matter; it is only in 
order to a Profeclltion. 

Jufiice Powis: 'Tis a Privilege to be examined, which Powis J. 
is not allowed in other Countries; where a Warrant '!lis a Prbi-
. b . b fc • I ft" VI ege to e 
IS to rlOg one e ore a partlCu ar JUIce, the Officer examined. 

may carry him before another, if he be a nearer efpe-

'i~l~y. 

• Juftice 
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J ufiice Eyre: He cannot be difcharged: A Secretary of 
State has a Power to iffue a \Varrant; 'twas held fo in 
the Cafe of The §2.ueen and Kendal, and fettled in Q!.leen 

The Crime Bli~abeth's Tilne. The Species of Crime is fet forth, 
fufficiently which is enough, it need not fet fcuth the Faas, as on 
fet forth. b . d h f" f' b 

Eyre, J. 
The War
rant is legal. 

Salk. 347. 
Skin. 596, 
597· 

whom the Ro bery was commItre , or w Ole HOUle roke 
open; Publifhing a Libel is a eri me well known in our 
Law: Suppofe it were only for sufpicion of High Trea-
fon, he {hall not be difcharged, but {hall anfwer it. In 
that Cafe of Kendal and Roe, he might be innocent of 
the Crime charged, yet they continued him on his Re .. 
cognifance, but did not difcharge him. I do not know 
that ever there was any Time mentioned in any 'Varrant, 
fo that Exception goes to all \Varrants. Suppofe the 

Time for Warrant had been to commit him without Bailor Main
Examination prize if a Crilne certain were charged he fhould not 
Jlever men~ , , 
tioned in be difcharged. 
Warrants 
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Turnor ver[us Good~vin. 

T HIS was an AB:ion of Debt on Bond for 3 000 I. Condition 
• of Bond to 

for the Payment of I 500 I. The CondItion of pay M~ner' 
the Bond recites, that whereas 'Yohn Dibble was in- thffie P!allltdf J I a 19n1llg a 

debted to the Plaintiff in a Bond for 3000 I. for PaYlnent Judgment, 

of I 500 I. and had recovered Judgment for this Money; ;ahdc!~~eve_ 
the Defendant Goodwin, in Coniideration that the Plain- red; whe-
off Id r b .r. 0 o· fl. 'bbl ther it was a t1 WOU lOr ear Hung out ExeclltIOn agamn DL e, pro- Condition 

mifed to pay the Money to the Plaintiff on Regueft, he precedent? 

ailigning the faid J udglnent. The Defendant pleads, that 
the Plaintiff had not aHigned the laid Judgment; the Plain-
tiff replies, he was ready to alTign, and the Defendant 
demurs. 

Serjeant Pratt pro Def': The Qlefiion is, whether the Serjo Pratt. 

Plea be good? \Vhecher it be a fufficient Excu[e for Non
Payl)1enr, that is, whether the Aflignnlent of the Judgment 
is to be precedent to the Payment of the Money? 

This is a Condition precedent, and no other Conftruc
tion can make the Intention of the Parties effeClual. 

\Vould they have this Obligation to be a Covenant or 
Agreement to afIlgn the J lldgment? That cannot be, becau[e 

P p here 
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here is no Remedy on this Obligation; as in Pordage and 
Cole, I Sand. 3 19. Agreement to give 500 I. for all his 
Lands; held, the Plaintiff need not aver a Conveyance, 
becau[e there are nlutual Renledies. 

Then ras to its being a Condition fnbfequent, that could 
never _ be the Intent of the Parties; for· then the Defendant 
iR to, pay the Money, and has no Remedy to compel the 
Ailignment of the Judgment. 

2 D' Anvers 15. Here is no Inconvenience to either Party 
if it be conHrued to be a Condition precedent, and will 
anf wer the Intent of both. If the Plaintiff firft of aU af. 
fign the Judgment, what Harm is there in that? As foon as 
he aHigns, the Plaintiff is in titled to his Money immediately, 
and may bring hi~ ACtion; and if the Party be living, may 
get Judgment, and then 'tis only changing Securities; the 
Words· are proper to make a Condition. I Jones I g 9. 
3 Lev. I 32 • Nay \Vords not fa proper have been expound
ed a Coridition. Co. Litt. 24. If the Intention of the Par
ties may be fo conHrued, Cro. Car. 43 3. 384. It muft be 
[uch a ConfiruB:ion as the Party may have a proper Re-

But the Cafe med y. 5 Co. Grey's Cafe. I Vent. 147. The Plaintiff is to 
t::fo7~: ~d do the firfl: ACt, he might have made an Ailignment in the 
Poi~t, ipfo Abfence of the Defendant, and tendered it; and the Inte
~:C;:fi:t~:, reft would have vefted tho' the Party not there; and could 
held ~o. be a not be devefted, but only by a fubfequent Difagreement. 
ConditIOn ) r 
precedent. Hob. 69. and Butler and Baker sCale. 
I Vent. 147. 

Chefhire,Serj. Serjeant Che/hire, econtra: Thefe ought to be concomitant 
That the AC1s, and to be exchanged at the fanle Time. The Plain
ACl:s ought tiff could not afiign without firH reciting the Payment of 
to be conco- hI· 'ff f' IT' b 
mitant. the Money; t e P amtl . lays, he was ready to amgn, ut 

the Defendant refuted to pay: Requeil and no Payment is 
a Rcfufal to pay, and that difcharges the Plaintiff from 
executing an Ailignment; an AHignrnent without a Confi
deration would be ineffeB:ual, and it is a Difficulcy upon 
the Plaintiff, and unreafonable to part with a Security be
fore the Money is paid. Nay 52. 34 H. 6. Styles 94- If 
you recite the Payment 'tis a Falfity, and if you do not 

I .,~ 
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'tis ineffeCluaI. 2 H. 7. fa. 8, 9. Cafe of Large and Che- 1 Vent. 147-

jbire, there it is admitted he mufl: do the firfl: ACl; and as 
to the Cafe of Thorp and Thorp the Releafe lllUll precede Sltlk. 17 I. 

in the Nature of the Thing; it is refolved into a Conrfe of 
Dealing among the Parties. 4 Leon 9 I. Trin. 3 W. & M. 
rot. 466. Bartlett and U"otton, R. B. 3 Lev. 1°3. is a Cafe 
in Point. 

Pratt, Serjeant, in Reply: That Book of Le'vin~ is ex- Pratt, Ser1, 
pref3ly upon Paynlent, fo then he mull do the firll AB: 
where it is an expre[s Condition. If Judgment be firfl: 
affigned, 'tis enough to recite the Condition of the Bond, 
and it would be a good Affignment without' reciting the 
Money paid; for giving the Bond is Payment of the Money, 
it is giving one Security for another, and 'tis no Wonder 
that one Man's Bond is better than another's Judgment; 
the Moment the Plaintiff affigns, the Bond is forfeited; 
and if he had paid the Money, he could have no Remedy 
for affigning the Judgment. As to the Cafe of H. 7. there 
is no Reafon anyone fbould releafe another 'till Payment 
of the Money. 

Salkeld, Serjeant, at another Day pro Def': Conditions are Salkeld, Serj. 

either precedent or fubfequent, and Acts cannot be done That this is 

uno flatu at the felf~fame Time, but there mufl: be fome a Condition 

P d d 1" C dO. d Tl precedent; rece ency; an t lIS IS a on ItIOn prece ent. lere are 
no fet Forms of \V ords to make a Condition, it mua be rtF no Ie orm 
contlrned fo according to the Intent of the Parties, of Word,. 

3 Cro. 454. 2 R. Rep. 62. I Info. 204. Pro fhall make neceffary. 

a Condition, not froiTI the Import of the Word fo much 
as from the Intention of the Parties; as an Annuity grant .. 
ed pro concilio impendendo, if he refllfes to give Advice, the 
Annuity ceafes; fo of the Grant of being Keeper of a 
Park, \V ith a Salary, if he negleCl the Duty of his Of. 
fice, he forfeits the Salary; for the Law made it condi .. 
tiona!' 5 Co. 78. 14 H. 4· p. 19· Bro. Condo 4 2 • 

Reeves econtra pro §2ger': Firjl, The[e \Vords do not im- Reeves. 

C d·· d' 1 r I That the port a on Itlon prece ent In t lenlle ves. 3 Co. 20, 2 I. Words do 

3 ero. 20 4 454. 2 Jones 20;. reparanilo. 1 Sid. 220. noti~~ort~ 
, Cond Itlon In 

SecondlY, themfelves i 
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Nor is it fo Secondly, Nor is it a Condition precedent ffOlTI the Na. 
from the Na-, 0. d h 
ture of Con- ture of the ContraCl: an Agreement; t e Intent appean 
traer. by the Recit31, the primary Intent was to give a farthel 

Day, and he was to have a farther Security, i. c. the 
Bond of the Defendant too; if the Defendant did pay, then 
he was to have the Security, in the ufual Method of Dealing, 
the Money is always paid before the Execution of the Con
veyance, where Money borrowed. Is it reafonable for the 
Plaintiff to make an AfIlgnment when the Defendant has 
refllfed to pay the Money? 5 Co. 23. b. Lamb's Cafe. 'Tis 
hard upon the Plaintiff, for if the Defendant keep out of 
the way but one Day, which is the 26th, he is fafe, and 
gets rid of his Security; it is therefore neceffary there 

That con- fhollid be concurrent Atts both of the Plaintiff and Defen-
current ACl:s d k' iT b h' d h B k f h are necefEuy. ant. Ma 109 an A .llgnment e In t e ac 0 t e 

\Vllen two 
Acts are to 
be done, 
which to be 
lid!:. 

Defendant win not do, and if no Confideration in the 
AHlgnment, it would be Maintenance. 3 Cr. 55 2 • 3 Leon. 
234. Nay 52. 3 Cro. 17 0 . Bro. Maintenance 8. Gray's 
Cafe in 5 Co. has been much infiHed on, but that is not 
to this Pl1rpofe, but only proves if the Cuftom had been to 
have Common, paying fa much, that thofe \Vords paying 
would be Part of the Cuflmn, becaufe it made the Cu
flam conditional, which before was abfo!ute, but fays no
thing of the Priority of the Performance. And Hob. 69,77, 
only fi1ews what would be a good Performance, and is. a 
{hong Argument that the Alllgnment cannot be made be
hind their Backs. This differs from the Cafe of 14 H. 4. 
p. 19. for here the Ai1ignnlent of the Judgment is not 
the Confideration of Payment of Money, but flaying for 
the Money was the Confideration: \Vhere two ACts are to 
be done, and to one there is a Time prefixed, but not to 
the other, that which has a Time prefixed mull be done 
fi d1. As to the Cafe of Large and Che/bire, 1 Vent. there 
\\raS a Time limited for making the r.ftate, but none for 

L Payment of the Money. So the Cafe of Pordap-e and Cole, I ~V. 2if. ~ 

nlentioned in Thorp and Thorp, there was no Day limited, 
and here are mutual Remedies in this Cafe. I Cro. 384. 
Peters and Opie, I Lutw. 565. 4 Leon. 9 1 • Cole and Wat
Jon, 3 Lev. I 0 3. 

1 Chief 
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Chief Juftice Parker: The Q-lefiion is, whether the Parker, . 

Plaintiff's Aflignment be the Brll Act to be done,or not. c
1 
h·RJ·r.gll\'e~ 

u t 1C elO 1I-

This differs from the other Cafes, where the Time and the tion of the 

Coniideration are mentioned. Here are no Words that ex- Court. 

prefsly {hew the Priority of the Act. The Defendant 
would have Affigning to be firft affigning, and the Plaintiff 
\vould have it ajJigning thereupon, that is;, after Payment. 

This is fupplying 'Vords fuppofed to be underftood, for 
here are no exprefs \V ords. 

. Tlie Difficulty lies here; if the Plaintiff is to do the The Diffi

firfr ACl, then Affigning implies a Deed, he mufi not only culty on each 

feal it but deliver it too. Fit~- Herb. ARion 79. 3 ero. 143. fide. . 

Nay 18. Hob. 69. And jf he mufi deliver it, he muH , 
find the Defendant out; fo 'tis not in his own Power to 
make it have a certain EffeC1: On th,e other fide, if the 
pefendant nlUa do the firfl: AB:, after he has paid the 
Money, he has no Remedy to get an AHigmnent. 

, Therefore, we are all of Opinion, that there is one \Vay The Affig~ 
~hat will folve all thefe Diffi~ulties, and that is, that this ~~n~e~~dto 
Affignment {hall neither precede nor wait, but 1hall accom- be concomi

pany the Payment, and both to be done at the fame tlllt. 

Time. 

The Defendant ought to find out the Plaintiff, to tender The Defen

him the Money, and at the fame Time to demand an dant to ten-
. if' d 1 ·f 1 1··ff c. {' r der Payment Allignment; an t len 1 t 1e P amtl rell1 e, the Delen- fob modo, 

dant will be excufed. He is not to tender the Money ab- a~~ demand 

folutely, becaufe he is not bound to pay it abfolutely, but 19nment. 

he is. to tender it fub modo, on the fame Terms he is to 
pay It. 

The Defendant Inay infifi, that till the AfIignment is 
nlade, the Money is his; fo the Plea is defeEtive. Thus he Plaintiff canoo 

has the Remedy in his own 'Hand and the Money is not take the 

h I · S . '11 h if' ' h' h Money until ere 118 ecunty tl t e Amgnment; tot e Money Affignrnent. 

ct q be 
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be told over by the Defendant and Plaintiff, yet it remains 
frill the Defendant's Money, and the Plaintiff cannot jufiify 
the taking it tho' laid on the Table. 

And then the On the other hand, the Moment he has delivered the 
rrr~Ji~f7rt~:. Afilgnment, the Property of the Money is altered. If a 

Tender be to J. S. in full of all Demands, it will be fo 
Nature of tho' he take it in Part. 'Tis like buying of Goods, this 
Tenders. Money is yours if you deliver to lne this Watch; the Mo

ney is his if he deliver the \Vatch, if not 'tis otherwife. 
Debt on a fingle Bond before the late Statute, Payment is 
not compellable till Acquittance; in fuch an AB:ion, the 
plea is good to fay he was always ready if he had an Ac
quittance. Fit-z·Herb. Ab. tit. VerdiEt 3 3. the Defendant is 

Acquittance not botlnd to pay till Acquittance, nor the Plaintiff to 
and Payment k . 'II h' .. f 
where con- rna e AcqUIttance tl Payment, t e AcquIttance IS Part 0 

comitant. the Terms on which Money is to be paid. 2 H. 7. fOe 8, 9. 
is what I rely upon, the Acquittance muH: be before [he 
Completion of~ the Payment; fa an Officer in the Ex
chequer 111all not deliver a Tally before PaYlnent, and 
yet he cannot pay till he have the Tally. Fit-z·Herb. Ex
chequer 4. N° 7. and vide Broofs i1br. The \Vord reci
piens in that Cafe is as thong as the Word affigning here; 

,this Ailignment is an Acquittance whenever the Defen
dant pleafes, 'tis for the Defendant's Benefit that 'tis not 
abfolute; it is Payment eo inJlante the Acquittance is 

Nothing made and tendered. Nothing tnakes a Bond void but 
~:~~sv~i/ Payment, fo that not having an Aquittance is only an 
butPayment. Excufe; and he that pleads an Excufe nluil: thew he did 

all that he could poffibly. The Obligor is to tender, and 
the Obligee to receive, and if he refufes he {haH not 
take Advantage, and fay the Bond is void, yet the De
fendant mufi plead the Ex(ufe, and the Obligor here is 
to complete the Payn1ent by afIigning and receiving. 

Tender and He that pleads a Tender and Refu[al, that is not 
!e~~f;~e~~~ en.oll&h, unlds he plead that he was always ready; for 
ed. thIS IS only an Excu[e for N on-PaYlnent. The Pay-

ment required in this Cafe is a fpecial Payment up-
2 on 
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on Terms, and not a general one; and being obliged 
to make a fpecial Tender, there Inuit be a fpecial Re
fufal, and it mufi be pleaded in the fame Manner as 
a general Tender; and this is the beit Account of the 
Cafe in 3' Lev. Cole, and, Waltun, and the Record is dif
ferent from the Book~ This is a Pa ynlent in lieu of 
the Bond; if the Affignment muH: be fidl, the Money 
may never become payable. The only Cafe near this 
is Large and Chejbire, I Vent. 147. But no Judgment 
entered, nor Rule for that Purpofe. 

He muft plead he has done all of his Part pofIible, 
but here he has done nothing at all. 

1)'1 

Here is no Inconvenience, 'tis in Affiflance of J l1il:ice, Judgment 

therefore we are all of Opinion that the PlaintifF fhould ~:iJ~~ffF. 
have Judgment. 

DE 
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Ajhmead and Ranger. 

~~:~;~ a T HIS was an Action of Trefpafs brought by a Co-
Manor can pyholder in Fee againH - the Lord of the Copy-
~?st~o~~~n hold, for entering his Copyhold, and clltting 
holder in down Timber, tho' it was the Lord's own Timber, and no 
Fee and cut • 
down Tim- Cufl:om for the Tenant to cut down any TImber. 
her, not lea-
vingfufficient Eftovers? Salk. 638. S. C. 

Northty. Northey for the Defendant: If the Tenant cannot cut 
down Timber, nor the Lord enter to cut down the Timber, 
it mull: rot, for it cannot be cut down by any other. 
There have been many learned lvlen of Opinion, that the 
Lord might cut down Timber, and might enter for fa do
ing, in Cafe of a Copyholder in Fee, elfe the Timber muft 
for ever be ufelefs. 

Holt, Ch. J. Holt, Chief J ufiice : The Lord of a Manor cannot 
enter on his Tenant, tho' a Copyholder for Life only, and 
cut down Tilnber without the Tenant's Confent; becaufe he 
has a fpecial Property in the Trees as wel] as in the Land, 
he is as much a Copyholder of the Trees, as he is a Copy
holder of the Land. 

2 At 
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At another Day, Pafch. I I W. 3. 

Northey for the Defendant: The Quefiion is, whether the J.lorthey. 

Lord of a 1tIanor of common Right cannot enter and cut 
down Timber off his own Copyhold EHates, otherwife the 
'I'imber muft rot; for the Timber is the Lord's, and the 
Tenant cannot cut down any: Befides, the AB:ion ihould 
not be Tref pafs, but an AClion of the Cafe. Godbolt 27 3 . 
Moor 727. I R. 196. 3 Gro. 62 9. 

Earl for the Plaintiff: A Copyholder, tho' he is Tenant at Earl. 

Will only, yet is not barely io, for the Lord cannot deter
mine the Tenant's Eftate at his Pleafure; for if it were fa, the 
Lord's Entry to cut down a Tree would be a Deternlination of 
the Eftate; and fa would the Death of the Lord be a Deter
lnination of the Tenant's Efiate. And furely a Copyholder in 
Fee or for Life, may mai~tain an AC.l:ion of Tre[pa[s againft 
the Lord or any other Perfon. 2 H. 4- 12. Our Preicrip
tion is to cut down Timber for repairing the Houfes of the 
Copy holders, and we fay we cut down no more than what 
was fufllcient for that Purpo[e; and a Cllftom for a Copy
holder in Fee to cut down Timber, and to fell it has been 
held to be a good Cufiom. 1 R. 502. 1 Sid. 152. And 
Copyholder may open a Mine; perhaps aliter of Copyholder 
for Life. 

Holt, Chief J uftice: Tenant at Sufferance cannot bring Holt. 

Trefpafs againft hiln that has the Right, tho' againft a 
Stranger he may. 2 Sand. 422. Noy 14. 13 Co. 67-
2 Brownlow, Yelv. 1°4. 

Northey for the Defendant: The Timber is the Lord's, and Northey. 

the Tenant has no Manner of Right to it; as to opening a 
Mine, a Tenant for Life of a Copyhold cannot do it, tho' 
perhaps he may dig if it be open. Copyholder in Fee has no 
1110re Privilege than Copyholder for Life without a Cufiom, 
and the Right to the Timber is the Lord's, but he has no Right 
if he has no Remedy, i. e. if he can maintain no Ac1ion of 
Trefpa[s, for otherwife he can never COlTIe at his Right; 

R r and 
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and the Lord of the Manor can cut down Tilnber without 
any Cufiom. 

Holt, Ch. J. Chief J ufiice Holt: That Cafe of Rutland was only in 
f?r the Plain- the Care of a P:u[on, and they held that no Body elre might~ 
tiff. My Lord Coke fays exprefsly, and is of Opinion, that if the 

Lord cut down all the Trees [0 as not to leave enough for 
Efiovers, the Tenant may have an ACtion of Trefpafs: Is 
not the Tenant as much a Copyholder of the Trees as he 
is of the Land, for the Trees are not excepted? 3 Cro. 36 I. 
\Vho lliall have the Acorns of Oaks? {hall not the Te
nant have them? he is to have all the Profits; 'tis urged 
that a Copyholder cannot take Wood for Bote, but that is 
not [0: Suppofe a Bird builds a Neil in a Tree, fhall not 
the Copyholder have it? yes he !hall. 

fo~~he~Iain- J ufiice Gold: If I have Ei1:overs in another's Land, and 
tiff. he cut down all the \Vood, I fhall have an A8:ion of the 

Cafe; but if I have the Wood, and another the Land, then 
Trefpa[s will lie; as this Cafe is, and as the Pleadings are, 
the Tenant has loft all his Trees; for tis pleaded that there 
are not Trees enough left to have fufficient for Repairs and 
Houfe-bote. 

Holt, Ch. J. Chief Juftice Holt: The Tenant may maintain an AClion 
of Trefpafs againfi the Lord by reaion of his Po[eihon, 
and the Tenant has no Liberty to cut Tin1ber but for Efta
vers; and if the Lord cut fo much as not to leave fufficient 
for Efiovets, there he fhall recover Damages for all the Trees 
in Trefpafs; but if he have enough left he fhall recover 
according to his poffdTory lnterefi; but this is a Cafe where 
fufficient Efiovers were not left . 

.l\.s to the ~lefiion, whether the Lord can cut down Trees, 
tho' he do leave fufficient for Efiovers? when that is the 

Judgment. Cafe, I {hall give nly Opinion; but in this Cafe the Plain
~fkthePb!ll- tiff mua have his Judgment; for here it appears there were 

. not fufIicient EHovers left. 
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Pern and Manners. 

A c T ION of AiTault and Battery was brought againfl: When and 

one of the Members of the U nivedity of Cam- how Conu-
. " fanee by the 

brzdg6, and the Unlverfity claImed Conu[ance (but Univerfityof 

it was after an Imparlance) by Virtue of a Charter of Cambrli~ge ,ids 

b h h b .. D7 . • h 1 fi to be calm • Queen Eli7;..a et , were y CognztlO n,acltorum, WIt exc u lve 
'Vords non alibi, was given to the Court of the Vice-Chan-
cellor, to proceed fecundum Legem & Confuetudinem Univer-
fitatis; which Charter was confirmed by ACt of Parliament, 
and this Conufance was delivered in to the Attorney for 
the Plaintiff, and not into Court. 

Whitaker objeCted, That Conufance ought to be demanded Whitaker, 

of the Court, and it ought to be done by \Varrant of At- acgain~ the 
. . d d d f h onuJance. torney; and now It IS eman e o· t e Court, it comes 

after an Imparlance, which is too late. 

This Q!.leflion is not between Plaintiff and Defen
dant; the Defendant himfelf cannot demand Conufance, it 
mua be by the Vice-Chancellor of the Univerfity, their 
Bailiff or Attorney; Conufance mun be demanded in open 

Court, 
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Conufance, 
&c. 

Attorney and 
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Court, as feveral from the IDe of Ely have been made; the 
now alfo come too late, it being not demanded till afte 
the four Days for Pleading were out. 

Lechmere: It is wrong in both Points; delnanding Conu 
[ance is the AB: of a third Perron, who is to interplea( 
with the Court, and the Court can take no Notice of thi 
eonufance till it comes into Court; and it was not de1iverec 
to the Plaintiff's Attorney till the 5th Day in the Term 
which is a Day too late, it ought to be delivered in foul 
I)ays. 

It is true what is [aid in Hardrefs's Reports, that eonu. 
fance of Pleas is of three Sorts; the firfl: is, tenere Pia. 
cita, where Priority of Suit only gives one Court the Pre· 
ference to the other: the fecond is Cognitio Placitorum, and 
this mufl be limited as to Place; the tbird is Cognitio PIa
citorum, with excluJive \Vords & non alibi; the laIl: is 
w hat is now in Q.leflion; and that would be of no 
Force to determine Matters according to the Civil Law, 
without an AB: of Parliament; and therefore there was one 
AB: paffed in Queen Eli~abeth's Reign, to confirm .the Pri~ 
vileges of both Univerfities. 

Attorney and Solicitor econtra infifled, it was wen in 
both Points, that the Plaintiff was concerned as well as 
the Court, and might plead to the Conufance; for that 
the Court will not allow eonufance, unle[s it were before 
allowed in Eyre, or unlefs the original Letters Patent 
were produced; for there may be a Counterplea to the 
eonu[ance. 

Parker, C.]. Chief Juftice Parker: The Q!.leflion is, whether this 
againfl: the· I d h h . . 
Conufance came mto Court proper y, an t en wether it canle 10 In 

as delivered. proper Time; if it had been a Plea it fhould have come in 
before fi ve Days; four Days are allowed, and then under
flood to be done in Court formerly as all Pleading was 
at the Bar. Suppo[e in this Ca1e the Party fuould fay at 
the Bar, we win deliver this Conufance in Writing to the 

1 Attorney 
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Attorney, that would be odd; and why not then as well 
as now, for I take it that the ancient Conrfe is not alter'd 
in this Cafe, and this Affair muft be tranfaB:ed in Court 
here, that the Court may fee and take Care of their o\vn 
JurifdiB:ion; can this now be put into the Office if the 
Attorney could not be found? The Court is to give Day 
over, and the only Q.leHion is between this Court and 
the Court of the Vice-Chancellor, and it is an Application 
to us. If the PlaintifF's i\.ttorney fay nothing, he may 
confefs; but furely he cannot confefs this, for the Letters 
Patent mufl: be produced for the SatisfaCtion of the Court, 
and the Attorney has no Right to fee them or judge 
thereon. On the fifth Day you came into Court, and on 
that Day there was an Imparlance; he may reject the Iln
parlance the firf} fonr Days, but afterwards he has accept
ed and taken it; and whether this Conufance comes in 
in Time or no, that is the Quefiion; and I think it came 
not in in Time. 

J uflice Powis ad idem. 

• 

I~7 

Juftice F:yre ad idem: Conufance mufl: be allowed or Eyre,]ufiice. 

difallow'd by the Court, the Attorney has nothing to do 
with it; it is not a Plea, becaufe Conufance cannot be 
pleaded; an exempt J urifdittion Inay be pleaded, but Co-
nufance cannot; the Conufance mun be delivered to the 
Court, and is a Q-lefiion between the two Courts, which 
this Court is to determine. 

Then as to the fecond Point, you do not come to this 
Court to demand Conu[ance till the 5th Day; and if fa 
you do not do it till there is an Imparlance. So the Court 
delivered their Opinion, that this Delivery of the Conufance 
to the Attorney was not good, and the Record of it irregu
larly filed, and that the Canufance came not in in Tilne, 
being after Imparlance. 

In Pafch. I 3 Annte, it was agreed by Chief J l1flice Parker 
and the whole Court, that the true way of claiming Co-

S s nuiance 
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nufance was by Letter of Attorney from the Univerfity 
to claim it, and bringing the Charter into Court and the 
Exemplification of the Statute of the 13th of Eli~abeth, 
which confirms their Privileges to proceed according to the 
Civil Law; which the King by his Letters Patent could 
not do; and the Declaration was produced, and it appear .. 
ing to be of the fame Tenn, the eonufance was allowed; 
for all the Clerks and Court agreed, that they might come 
any Time the fame Term to clailTI Conufance; and Chief 
J uilice Parker advifed for the future to get an Exempli
fcation of the Record of this Allowance, fo as not to be 
at the Charge of bringing up the Charter. 

N .. B. In Pafch. I 2 Annee-, the Plaintiff moved the Court 
that the Defendant might pay Coits for all the 
1\1otions about that Conu[ance; but the Motion was 
denied, for they faw no Reafon, nor did they ever 
hear of any Precedent. 

_~ _____ ·._ •• o •• _._._. __ 
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Mr. Pitt's Cafe. 

Lord Hardwicke, Chief Juflice, delirvering the Opinion 
of the Court . 

'T H.ERE are feveral Suits againfl: Mr. Pitt, and a Rule Concerning 

, was made for the Plaintiff to fhew Caufe why the Privileg~ of 
. the Parha· 

Defendant fhould not be dlfcharged. The Cafe was ment. 

thus: The laft Parliament was prorogued on the 17th of April 
laft, which determined the SefIion of the Parliament; the Par
liament was diffolved on the 18th, which determined the Par
liament itfel£ The Defendant was arrefted by a Capias out of 
the Common Pleas on the 20th; an Habeas Corpus was brought 
at the Suit of another I-Iaintiff, and on the Habeas Corpus on 
the 27th of April, the Defendant was committed to the Cu
£lody of the Madhal; and fince he has been charged with 
feveral Latitats, 2nd feveral Declarations have been delivered 
to him in CuHody at the Suit of other Per[ons. Laft 
Term a Motion W3S made that he might be difcharged by 
reafon of his Privilege of Parliament; for that he was ar
refied within two Days afrer the Diflolution, and three Days 
after the Prorogation of Parliament. And this Court had 
the Advice of all the Judges, becaufe i'uch an Attempt to 
ba\'e the Defendi.mt dj[charged on Affidavits, appeared to be 
a new Thing; and three Q!.1eHions arofe. 

Firjl, 
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Three Q!te
fiions. 

The Qge
fiions refol
ved in the 
Affirmative. 

In the King's Bench. 

FirJl, Whether the Defendant was intitled to Privilege? 

Secondly, \Vhether he was arrefled in Breach of that Pri. 
vilege? 

Thirdly, If he were, how he fhould take Advantage of 
his Privilege, in order to have his Perfon difcharged, whether 
by \Vrit of Privilege under the Great Seal only, or by Mo
tion on Affidavits? 

As to the two firft Q.leftions, the Judges agreed in the 
Affirmative, becaufe two Days was not a reafonable Time 
for the Defendant, ~c. As to the third, all the Judges 
agreed, that a Writ of Privilege was the ancient Way; but 
there were different Opinions whether it conId be done by 
Motion or not? We are informed that the Defendant hath 
applied to the Court of Chancery for a \Vrit of Privilege, 
and that fince he has withdrawn that Application; and we 
have been moved, whether he can be difcharged on Motion, 
without a Writ of Privilege, or not? On this all the Judges 
have met again, and all (except Lord Chief Baron who 
doubted, and Baron Thomfon who inclined to be of another 
Opinion) were of Opinion, that as the ~aw is at prefent, 
the Defendant may be difcharged on Motion. 

Two Points There are two grand Points on which our Judgment is for the Refo-
lution of the founded. 
3d Qgefi:ion. 

Firp, On confidering how the Law Hood as to this Matter 
before 12 as I 3 W. 3. c. 3. which was made to avoid the 
Inconveniencies arifing from Privilege in Parliament. 

Secondly, Whether the Statute hath nlade any Alteration 
of the Law in this Cafe? 

'Y
1 
rit ofhPri- As to the nrH, All the Judges were of Opinion, that be .. 

VI ege t ,e fc . . 
ancient Me- ore that Statute, the regular Vl ay for a Perron Intltled to 
thod. Privilege obtaining his Difcharge from the Courts at Weft-

minf/er, was by \Vrit of Privilege under the Great Seal; for 
z ~ 



In the King's Bench. 

we do not nleddle with the Privilege of a Member while 
the Parliament fits, becaufe that is a Matter for their Con
fideration. This \Vrit of Privilege was a Superfedeas to the 
Suit and ACtion in flopping the Proceedings in the Caufe, 
and the Condufion always was Si §2.uer' in placito procedere 
veNt <.1 debeat. This will appear by looking into Prynne's 
Regifter of J¥rits 160. Thus it was at the Common Law. 

161 

The Qlefrion then is, whether the Statute has altered the The Statute 

Law in this Matter as to the Difcharge? And we are of ~~om~~~ra_ 
Opinion that it has luade two Alterations. tions. 

Firj1, That the ancient Plea of Privilege concluding that 
the Court ought not to proceed in the Atl:ion is taken away 
by this AB: of Parliament. 

Secondfy, That it has made the Arrefl: of the Perron ille
gal and irregular. 

The Effea of the ACl of Parliament confiils in abridging 
the Privilege of Parliament. The Confequence of which 
ACl is, that it has made it legal to proceed againft a Member 
of Parliament even during the Continuance of Privilege, 
and the Court hath JurifdiClion and Conufance of the 
Caufe, and may proceed in an AClion ~ommenced againft one 
immediately afi:er the Diffolution or Prorogation of Parlia-
ment, and fronl and inl~ediately after an Adjournment of 
both l-Ioufes for above fourteen Days. The EffeCt of \vhich 
is, that the Defendant cannot plead his Privilege to the Suit, 
becaufe the Court has J urifdiClion. Can he plead in A void-
ance of the Latitat or Capias? That is not a Plea to the 
Suit, but the Procefs only by which he is brought in, and it 
cannot be done without the exprefs \Vords of an ACt of 
Parliament; and by the general Rule of Law it hath been 
determined that fuch Plea is not good. In the Cafe of 
Widdrington verfus Charlton, Hill. I I Ann£, where one was Cafes in Law 

brouoht in by wrong Procefs or Procefs mifawarded it was and Equity 
b , '86 

refolved he could not plead to the Procefs, but only to the . 
Aaion or J urifdiaion of the Court, or to the Original. 
If the Defendant in this Cafe has a Right to Pri \' ilege, and 

T t by 
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by rea[on of the Alteration of the Law he cannot have 
the old plea of Privilege as to the J urifdiCl:ion of the Court· 
he rouft be able to do it by l\10tion, becau[e the ACl: ha; 
made the Execution of this Procefs by Arrefi, irregular and 
illegal. This AB: has done two Things: Firji, It has in
troduced a new \Vay of Proceeding againfl thofe that have a 
Right to Privilege of Parliament. Secondly, That no Plain
tiff !hall arreft or imprifon the Body of any Knight, Citi. 
zen, or Burge[s during the Continuance of the Privilege of 
Parliatnent. The Words in the AB: are negative Words, 
and therefore the Co'urts of Law mull t3ke Notice of it as 
a general Law; and is not now under the Necei1ity it was 
formerly of having this certified to them as before. The 
Queftion then is, if the Defendant is a Member of Parlia
ment or not? and that is made out by the Return of the 
Writ in the Crown Office, and the Return of the Writ it
felf was produced to the Court on the Motion, and by the 
Record we think it fufficiently appears to us that the Defen
dant was a Member of Parliament; but without the Re
cord it would not. There are forne Opinions that favour 

! Sid. 42, this; in Sir Richard Temple's Cafe in Sid. the Court faid they 
;k~b. 3 13 could not take Notice that Sir Richard was a Burgefs on the 
16, 72 7: 'Footing of his Affidavits, and the fame Cafe is reported 

Cafe of a 
Peerefs. 
Salk. 512. 

three Times by Keble in his firft Report (who, tho' he was a 
bad Reporter, was a good Regifter.) I Keb. 3, I 3, 1 6, 7 27., 

In I Vent. Lady Huntingdon's Cafe, fhe was arrefted by a 
Latitat, being a Peerefs, and moved for a Superfedeas; and it 
appeared on the Procefs that {he was a Peerefs. The Court 
diicharged her altho' ihe might have h2d a Writ of Privi
lege. Lord Banbury's Cafe, Salk. he was arrefted by the 
Name of Charles KnoUys, and moved for a Superfedeas, and it 
was faid, that if the Latitat had been f ued ont againfl: him 
by the Narrle of Lord Banbury, he fhould have been di[. 
charged. So far the Law fuppofes a Peer able to anfwer 
the Demand of any perf anal Atlion, and if 'he had fat in 
Parliament by Virtue of any \Vrit of Summons, and had 
been fued as Charles KnollYs; but not having fat in Parlia
nlent, they could take no Notice of his Peerage, and would 
not proceed to try it by Motion. In that Cafe, the Letters 

4 Patent 
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P~tent of Creation were produced, but it . being a Matter of 
Faa whether he was Heir at Law to the Ancefior created, 
the Court would not try it on Motion. I have a Manu
fcript Report of that Cafe, in which it was faid by Holt, 
that if he had been fummoned to Parliament, and had a 
\Vrit of Summons, and there had been no Difpure about 
the Identity of the Perf on, the Court would have difcharged 
him on Motion. From whence i~ appears, that if it had 
appeared on the Record that he was a -Peer, they would 
have difcharged hilTI on Motion. Fide Lord Mordington's Of a Scotch 

Cafe in Lord Chief J ufrice King's Time in C. B. poflea p. 16 5. Peer, poflea 

Now it appearing to llS from the Record that the Defendant p. 
16

5. 

was a Member of Parliament, 'tis like the Cafe of arrefting 
one not liable to be arrefted; 'tis like the Cafe of an Arreft 
on a Sunday againfi the Statute, which fays it !hall be void, Arrefl: on 

the Court in that Cafe \vould difcharge the Perfon on Mo- Sunday. 

tion. So in the Cafe of Amba{fadors Servants on 7 Ann&, Cafe of Am~ 
in which there is a Claufe that the Procefs {hall be void if ~:~:~::. 
he be arrefted; the ConfirllClion the COllrt puts on that, 
is not that he {hall plead in Avoidance of the Procefs, but 
in order to give the lnoil: Benefit on the Aa, that he {hall 
be difcharged on Motion; and in all Cafes where the Court 
judges the Procefs to be void in Law, they will difcharge 
on !\10tion. In the Act againil: frivolous and vexatious 
.A.rrefts, it is faid that no Perion !hall be arrefied for a Debt 
under 101. and in fuch Cafe the Court will diicharge on Arrefl: under 

Motion. 10 t. 

As the Arrd! of the Defendant is irregular, the Perfon Arrefl: of the 

b d· r h d d' b d b 1 . h Defendant may e HC arge , an It may e one y t le Court eIt er irregular. 

on Motion, or on a \Vrit of Pri\Tilege; and 'tis like the 
Cafe of a Juror or a \Vitnefs, or the Party whofe Suit is Juror, Wit

depending, being arrefted going to Court, or coming from nefs, Party, 

the Court, in which, &c. the Privilege on which they {hall 
be difcharged is the Privilege of the Court on which they were 
attending; and antiently \Vrits of Privilege ufed to be brought 
on fuch Occafions: And in Raflall there are many fuch \Vrit~, 
and tho' a \V rit of Privilege nlay be had in thole Cafes, yet 
the Court will difch3rge on Motion; and that is done not difcharged on 

only M~)tion. 



Wqiver, 
how to be? 

Rule to dif
charge the 
Perfon. 

In the King's Bench. 

only by the Court on which the Party, Juror, or \Vitne[s 
was attending, but alfo by the Court out of which the Pro
cefs iffues; that is, by one Court's taking Notice of the Pri
vilege of another; and that is like the Cafe of Hatch verfus 
BlijJet, I 3 Annt8, \V hich is, A Witnefs was arrefied returning 
from the Affizes at Winchefter, to the Place where he lived, 
in the Afternoon of the Day after he had been a Witnefs; 
he was not dikharged by the Judge of Affize, but next 
Ternl a Motion was made in this Court out of which the 
Procefs jifued, to difcharge his Perron, becallfe he had been 
arrefied in Breach of the Privilege to which he was intitled 
in the Court of Nifi Prius; and this Court taking Notice 
of the Privilege of the Court of Nifi Prius, diicharged him 
on Motion, altho' the Matter was not certified to this 
Court. 

As to the 'Vaiver of Privilege, that cannot be done with 
refpect to his Perfon, but it may with refpeB: to his being 
fued; but that not without Writing under his Hand. 

The Rule was, that the Defendant be difcharged on 
filing common Bail, it being intended to be a Difcharge to 
his Perfon, but not a Difcharge to the Suit. 

i! , • 

4 Lord 



Lord MordiJ1gton's Cafe. 

In thee O,M M 0 N PL E A S. 

T HE Lord Mordington, who was a Scotch Peer, but Concerning 

f h fc ho r . P I· b . Privilege of not one a toe w . lat In ar lament, emg ar- Parliament. 

refted, moved the Court of Common Pleas to be 
difcharged, as being in titled by the Act of Union to all the 
Privileges of a PEer of Great Britain, except a Seat in Par-
liament; and prayed an Attachment againfl: the Bailiff; up-
on which a Rule was made to {hew Cau[e. 

And thereupon the Bailiff made an Affidavit, that when 
he arrefted the faid Lord, he was fo mean in his Apparel, 
as having a worn-out Suit of Cloaths, and a dirty Shirt on, 
and but Sixpence in his Pocket, he could not fuppo[e him 
to be a Peer of Great Britain; and therefore through lnad-
vertency arrefted him. . 

The Court difcharged the Lord, and'made the Bailiff afk 
Pardon. 

Uu DE 
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The Jhteen verfus Fellows, Dr. of Phyfick. c 

The ]ud.g- I Moved for Judgment againfl: the Defendant, to have 
~P~~~g~~~fr corporal Punifl.1~ent, becaufe he wa~ \V~rrh nothing. 
for abufing It was a ConvH:l:lOn on an InformatIOn In K~ B. for 
and cheating rr I' db' ld d' h L a Patient allaU rmg an eatmg one A erman, preten mg e was u· 
p~etending natick, and for imprifoning him as a Madman, quoufquehe 
hIm to be d h' fi d f d' mad. procure 1m to Ign an execute a Letter 0 Attorney 1--

Mr. Dee for 
the Defen
dant. 

reCted to his \Vife, by colour of which he had received and 
difpofed of to the Value of 1000 I. but it did not fet out 
that it was difpofed of to his own U fee 

Mr. Dee objeCted in Mitigation of the Fine, but faid he 
did not move in Arrefl: of Judgment; that the Form of 
the IndiCtment was not right; for that Litera Attorn' was 
not proper, and that Litera did not lignify a Writing. 

Second Objection: That 'tis not faid he difpofed of this 
Money to his own Ufe, for he might difpofe of it for the 
Ufe of the Profecutor in Payment of his Debts. 

Littra Attor- Cur' held it well enough, Litera Attorn' is a Word of Art, 
noft

A
" a Word apd well known in the Law; and 'tis faid it was figned 

o rt. 2 . and 
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and dated fuch a Day; and it' is intended neceifarily the 
Money was difpofed to his own Ufe when received in: this 
Manner; for this is a Fraud mixed with great Violence. 

At another Day, tbe.,Defendant had Judgment given 
againll him, it appearmgby the Evidence, that by this 
Cheat and Violence he had procured to himfelf about 
1000 t. that he had debauched his Wife, that pretending 
to cure him of Lunacy, he beat him, hand-cuff" d him, 

.g:n'e him feveral ilrong Purges in the Night, and carried 
him at one or two 0' Clock in the Morning bare-headed 
when it rained • 

.. The Judgment was, 

To £land· in the Pillory, to be fent to the Houfe of Cor
reaion .in Southwark, and to, be whipped naked, and to be 
kept at Work there for the Space of a Year, to be fined 
600 I. and to find Sureties for his Behaviour during Life. 

DE 
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Stoughton verfus Reynolds. 

Whether the THE Decl~ration. [ets fort~, that the Plain~iff being· 
Parfofl

d
? <:le. an InhabItant of the Panfh of All Souls In North. 

can a Journ 
the Veftryby hampton, was chofen Churchwarden and offered 
:o~~~ Au- himfelf to Dr. Reynolds, Chancellor of the Diocefe, to be 

admitted into that Office; upon his being refufed, he moved 
for a Mandamus to the Doctor, who returned that the 
Plaintiff was not chofen Churchwarden but another Perfon 
was. This was an AClion for a falfe Return, and a fpecial 

The fpecial ,T erdiB: was found, 'lJi~. That in the Parifh of All Sotl/S, the 
Verdict. Vicar has immemorially had the Nomination of one of the 

Churchwardens; that the Time appointed for chufing 
Churchwardens, was on fuch a Day in Eafter \Veek 1734, 
w hen the Vicar nominated Mr. Lowlk, and the Pariiliioners 
the Plaintiff; and that in Eafter \Veek following in the 
Year 1735. the Vicar chofe the [arne Per[on; and upon a 
Difpute arifing in the AiTembly, whether the Parifhioners 
could chufe the Plaintiff Stoughton a fecond Time, the 
Vicar adjourned the Affembly tin next Morning, but that 
Part of the Parifh who were for the Plaintiff, fraying behind, 
eleaed him; and the other Part affembling on the Morrow, 
eleCled another Perfon. 

2 Abney ; 



In the King's Bench . 
• 

Abney: The Q!.lefiion is, in whom the Right of Adjourn- Abney, ,fo: • 
, ' h ld ' C r d h b d the PlamtifL ment IS? It IS now e 10 many ales, an as een e-

tennined, that the eighth Canon of I 603, is contrary to The eighth 

b ' d Doon~ 
Law, and has never een receIve as Law. Cro. Jac. 5' 3 2, 1603. con-

Hard. '3 7 ~t Carthew I 12. as it is a Cuftom againft COIn- trary to 

man Right, fa it is againil: Common Law; and on that Con- Law. 

ftderation ought to receive a 'ftria and rigid ConftruC1ion; 
that the Office of Church-warden is a miniiterial Office, and 
a temporal Matter, in which the Ecclefiaftical Court has no 
Right to interfere; for a Perfon that has no Right to chufe 
or to be chofen, may be prefented, and that Right {hall 
not be tried by them. 

BootIe contra: There are more Quef1ions arife in this Cafe BootIe con

than that of the Right of Adjournment only; as firft, if Ira, 

this amounts to any Adjollrnlnent at aJl, legal or not legal, 
whether the Plaintiff has a Right of AClion? for if it was an D') 

, I emma 
Adjournment then the Plaintiff was not eletled. And if it for the De-

was not, then the EleClion on the Morrow was void, and fendan~. 
confeq'uently the Plaintiff continues ftill in his Office, ac-
cording to the Cuilom, which is fet forth, that he mnfl: 
continue in his Office till another is chofen, It is likewife 
found, that the Curate fate in the Chair; and in all Affem-
hlies, as at the SefIions, he that fits in the Chair, prefides . 
of f:ollrfe, and confequently has the Right of Adjourn- ~~~~ ~t~~7; 
ment; becaufe, if he who prefides hath it not, the Parilliio- p,roves Pre-

h . r h 'II ' d h ft C lldence, and ners cannot ave It, ror t at WI mtro LIce t e utino on- that infers a 

fufion, and the Affembly can never be adJ'ourned but by a ~ightof Ad-
, . Journment. 

new Poll, and the Trouble of puttmg the Que£bon of Ad-
journment will amount to as nluch as that of determining 
who ihall be Church-warden. It i3 well known the Mayor Inftanceof 

is the Perfon that in all corporate Afi'elnblies prefides and Mayors in 

has the Right of Adjournment in him; the 'Vicar has as ~~~~~ra
much Right of being there as any Perron at all, and it mull 
either be in hiln or in no one. That if it {bould be ad-
mitted that the Plaintiff was well and duly eletled, there ![~h:;:~~in
would have been no need ,of a Mandamus, for he conti- eletted, no 

d ' h l' OlL l'k h f ' need of :l nue In t e lame mce let e Mayor 0 a CorporatIon Mandamus, 

till another be chofen. 26 H. 5. 8. fa!. 3 5. pl. 2 ). Vent. 267. 
X x: Cro. 
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era. Chao 670. that the King has no Right to controul I 

Cullom. 

What is a This being an ACtion to recover Damages, it muft ari£ 
~:~fo~ ~ooru~~ either from his being put out of his Office, or from havin! 
AClion for loft the Privileges of it; but he was neither kept out oj 

g:~~~e:~n his Office if the Adjournment be bad, nor out of the Pri, 
Office. vileges, for he always continued in it; moreover, the Of. 

fice is not an Office of Profit as was aHedged 3 Le'lJ~ 362, 
and no Coil or Expence is laid for the purchafing the M~n' 
damus. It is a Rule, that no one can maintain an AB:ior 
for Damages without a reafonable Caufe of Expence 
Hob. 267. An ACtion for labouring Jurymen, and the Que. 
fiion there was, whether it could be proved the Party hac 
fufiained any Damages by it. Yet the Aa was held to b~ 
both a very wrong AB:, and an ACt againft Law. But 
the Queftion· went ofl:~ and the Court after three feveral 
.A.rguments, laid hold of [orne other \Vords, and gave Da· 
mages upon them. 

Reply for the Abney for the Plaintiff: Tho' the Mayor prefides in the 
Plaintiff. Chair, yet the Adjournment is looked upon as the All: oj 
Difference the Court; and the l\1ayor is dle moft elfential Part of thofi 
~~;~;nand Alfemblies corporate; which differs widely from the Cal1 
Vicar. of the 'Vicar, who can at moil be looked upon only as ~ 

Parifhioner. The giving fuch a Power of Adjournment 
at thofe Alfemblies, would be [etring them at the Head oi 

~~~;;_ of every Pariih in the Kingdom; and Holt, Chief J uftice heldl 

wardens of that of common Right, the chufing Church-wardens be
common longed to the Parifhioners, tho' the Incumbent had got 
Right. 

the Power of eleCting one Church-warden by Cufiom; 
of this Opinion likewife was Lord Hale, I frlod. 1441 
2 Mod. 236. 

L~. Hard- Lord Hardwicke, Chief J uftice: The whole of this Cafe 
~~!~'t~;·J· will turn upon the Adjournment. At the Trial no Prece· 
~ight of A~- dent could be found to fatisfy me; and I do not believe 
kU~~~~~~ IS any can be found. It is of great Confequence ; but no
femhly. thing that has been [aid at the Bar has latisfied me thai 

I thi: 
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this is a good Adjournment, or that it can in Law be va
lid. It muft be either upon Cufiom or by the Common 
Law: But the Clliloln is not fet forth, and I do not find 
any, fuch Opinion to veft a Power in the Parfon. It may 
have been a common Opinion, but that is not a fufficient 
Ground fOf me, and that might have arofe from feleB: Ve .. 
firies, or from a particular Cullom. If therefore it is not 
in the Vicar, it is faid it mull be in the Church-wardens, 
but I cannot find it is; and I do not think it ·can be faid 
to be in anyone of them. In whom then can it be, but in 
the Aifembly itfelf? and the Right mull be in the Body. 
The Inconvenjencies Mr. Bootie mentioned will arife, but it 
is not in our Power to help that, and it cannot be( taken 
otherwife. 

17 1 

At the Common Law anciently, the Sheriff could not Inflance of 

d· h fc' the County a JOUfO t e County Court; or the SUItors, not he, were Court. 

Judges of it, tho' now the Law has put that Power in 
him. But in this Cafe, the Law has not placed it in any 
one; wherefore we have not the Power to take it from 
thofe who have it to place it in thofe who have it 
not. And even fuppofing the Vicar had a Power of pre- Power of 

ftding, it does not follow that he has a Power of ad- Pdrefiding. 
• . oes not lil-
Journmg. fera Power of 

adjourning. 

As to the ObjeClion, that the Plaintiff was obliged to con
tinue in the Office till a new Eletlion was made, and that 
he was not prejudiced by the Denial of AdnlifIion, nor kept 
out of his OfIi~e, according to the Cuilom; he wafil not in 
at that Time. And tho' Eafter being a moveable Fe ail, he 
muft continue in of confequence till the Time of EleB:ion 
came; yet as he was well eleB:ed and refufed to be admit· 
ted, he had a Right to fue for a Mandamus, and to bring his 
AClion upon the falfe Return; and was by no means obliged 
to go upon his former EleClion, no more than Mayors 
were, who before the AB: of Parliament muil: have been 
eleB:ed for twenty Years together. Therefore I think 
the Adjournment is void, and Judgment muft be for the Concludei 

Plaintiff. for the 

J ft
· PlaintiW. 

U ICe 
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Pagt,Jufiice, Juftice Page: Lord Holt was of Opinion, that tho' the 
for the ~ 
Plaintiff. Mayor left the Affembly, yet the Burgeffes muff: proceed. 

The Inconvenience that was mentioned is the fame in the 
~ft:ance sOf ~larter.Seffions, where the Q!lefiion is very often put late 
fio~~ter- e(- at Night. This is an Injury done to the Plaintiff, and 

was forcing and keeping him out of a Place of TruH and 
Confidence committed apd delegated to him by the Parifh, 
and is fufficient to maintain an Aaion for Dam3ges, being 
in my Opinion intirely eleaed to be new fworn in. 

Ltt, Juft:ice, J ufl:ice Lee: The Parfon perhaps has a Right of fitting 
~:i~~fff. from his Freehold in the Church. But I do not think that 

can any ways give him a greater Right or Authority than 
any of the other Members of the AiTembly; and it is a 
Rule in Law, that the major Part in all Eleaions have the 
Right of determining for themfelves. Hackwell's Modus tc
nend' Parliament' 93. Redd verfl1s Matture • 

Judgment 
for the 
Plaintiff. 

. , 

Judgment for the Plaintiff. 
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Qgeen ver[us Leighton. 

e ReJolution of the Court.) 

Ii3 

This Cafe 
was heard 
Pafch. 4 An .... 
na:, Salk.
Rep. 106, 
353, 45 0 • 

J Uilice Powis: This is a good Conviaion; it was a Can- Powis ]. 
• . •• • ConviCl:ion 

vialOn for a forcIble Detatner upon V lew; made by for a forcible 

Sir Owen Buckingham, Lord Mayor of London. Detainer. 

The 1ft Point is, \Vhether the Entry was peaceable or 
not? and it does not appear what the Entry was, whether 
peaceable or by Force? this refts on the Statute & H. 6. 
now it £hall be intended an Entry that is peaceable, for the Forcible De

Law will never intend a Tore or Wrong. 2 R. &0. 2 era. tainer pu-
~ 1 r. Th C r h niihabJe, 

I 5 I. .J. e v. 3 2, 99· 3 \;ro. 9 I 5· e great ale t at tho' the En-

rules this Point, is, Palmer 194, 195. and whether the En .. try was 

b bi I: 'bI h D' b F . peaceable. try e peacea e or 10rCl e, yet t e etamer y orce IS 

punifhable. 

The zd Point is, If the Juftice of Peace may fine; I think The Juftice 

he tnay; they fometitnes do otherwife, that is, they com- may fine, 

mit quoufque he make Fine; the J uilice fees the Offence 
himfelf and the Manner of it, and therefore he is the beH: 
Judge of the Pllnifhment himfelf, and he makes it a 
Record. 

He is intrufied to (onviLl: in a fummary Way, and he that 
can conviCl, in the N atlne of the Thing~ lllay fet a Fine. 

Y y The 



.,.. 

174 

Whether 
Formality 
neceffary? 

In the King's Bench. 

The 3d Point is, Here is a Judgment, and it is not faid, 
Ideo conjiderat' eft, which is the legal Judgment; I think it is 
good notwithil:anding that" being. a Proceed.ing. in a fllmmary 
\Vay; it is not a formal Judgment, and for that Reafon it 
has been made a Qleil:ion, if a \V rit of Error lay, or not, of 
fuch a Judgment? but I think a Certiorari ~s the moil: pro
per Way to have this ConviB:ion examined. I R. 743-
Rqym. 433· 1 Vent. 33· 

Powell, J. Juflice Powell: The 1ft ObjeB:ion is, It does not appear 
what the Entry was) either peaceable or by Force; this might 

. . be a good Exception in an IndiB:ment, but it cannot appear 
F~rclble De- in a CooviClion 00 View' the Entry may be peaceable and 
tamer only '. 
appears on yet the Detainer may be by Force; [0 it mull be fet out in 
Vlew. an IndiC1ment, but it cannot be done in a Convic.tion on 

View, becau[e it cannot be known by View, nor can any 
thing be returned but what is in View. . ~ 

MRule whfere \Vhere a JurifdiB:ion is founded on an AB: of Parliame~ 
atter oun-

ded on an you muH be pa rticular in it and follow the \Vords of the 
ta~~!tar- AB: of Parliament. The Entry tho' it do not appear in the 

Difference 
between 
Conviction 
and IndiC:!:-
mente 

It cannot ap
pear on 
View what 
Eftate he 
had. 

Conviction, yet it appears in the Complaint; the Complaint 
is a neceffary Part in a Convittion, but not in an In
diB:ment, becau[e made fo by the Statute; and in an In .. 
dittment all the Matter comes into Queil:ion, and the Party 
may traverfe it, but a Conviaion on View cannot be traver-
fed. They may juftify a Detainer by Force in fome Cafes, 
as to defend their PoffeHion from wrong Doers, The 2 I 

Jac. I. has not altered the IndiB:n1ent, but only extended it 
to ExpuHion. Tenants at \Vill and at Sufferance are not 
within that AB:. The Entry what it was muH appear in 
the Complaint. 

Secondly, So alfo what Eflate h~ had, tho'it do not appear, 
is no Exception, becaufe it cannot on View appear, but in 
the Complaint it appears he had a Fee-fimple. 

3 d Exception, Not faid adtunc exiften"1 liberum tenemen
tum;. this is anf wered in the fame Manner; in a ConviCl:ion 

1 - 'tii 
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'tis aliter, becau[e it ha~ a Relation to the Complaint. 
rent. 23. Lamb. 149. but it is reafonable it ihould ap
pear fomewhere what Efiate he had. 

2d great Point,. whether they can fine? the \Vords of the TheJfiufii~~ 
. J:: I' r may ne. 
AB: are foall make Fine. It does not 10 low tnat becaule 
they can convia, that therefore they may hne, for the She-
riff may conviB: but he cannot fine; but the Precedents 
run all this Way, and when they imprifon it muH be done 
immediately. King verfus Sutton, ther.e a ConviB:ion was 
quafhed becaufe the Juftices had not fet the Fine; but that 
goes a little too far. Style 650. 

3 d great Point: The general Way is by Certiorari, and not P: CertiQrari 

\Vrit of Error, becaufe it is a Judgment not in a folemn hes. 

Manner, but in a fummary Way; fame Judgments on Con-
viClions have been, Ideo confiderat'. Now in fnch Cafe the 
Q-leHion is, whether a \V rit of. Error be not proper; in 
fummary Proceedings, where the Judgment is llot [olemn, 
Ideo confiderat', I fhould think no Writ of Error lies. 

Chief J ufl:ice Holt of the fame Opinion: As to the lira Holt, Ch.]. 

roint, it appears the Entry is to be with Force. In the Com- :ul~~tt:~ ap-

Plaint, it fays, that they entered with Force; and this is pear the E~-h 
. try was WIt 

f!y VIrtue of the Statute of I 5 Ric. 2. they are to be con- Force. 

vitled on View, where the Entry is by Force, therefore the St. 15 R.2. 

~ntry by Force ought to appear; the Entry indeed is out of 
the View of the J uftice, and he cannot know that; but 
by the Complaint he may,. and if there be no forcible En-
try, the J uHice has no J urifdiB:ion ; for the Words of the 
AB: are on fuch Force. Then comes the Statute 8 H. 6. St. 8 H. 6. 

but that makes no Alteration where peaceable Entry and a 
forcible Detainer, but gives them Power to make ReHitution, 
but not to convict them on View. So the Statute of H. 8. St. H. 8. 

enatls that the Statute Ric. 2. be obferved, nor does that 
Statu'te give any ConviClion on View for forcible Detainer. 
The Cafe of an IndiB:ment is different, there it mnn £hew 
what the Entry was, either peaceable or forcible; tho' there 
was no Remedy given when the Entry was peaceable till the 
Statute H. 6. whether one or other, peaceable or forcible; if 

, thcs 
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Forcible De- the Detainer be by For .. 'e, it is punifhable, and either \Va' 
tainer pu- l' 
nifhable by he is guilry. Palmer 194. is a fu! Authority. It did no 
Indiamcnt. appear he had diffeifed him; now there mufi be a Diffeiiin 

Rule as to 
admitting 
the J urifdic
tion of infe
rior Court. 

and that is the true Rea[on why the Entry fhould appear 
Latch 234.. For if you {hew an Entry ard DiiTeifin or Ex. 
pl1liion, and that there was a Detaiper by Force, that is good 
,virhout {hewing whether the Entry was peaceable or aliter' 
it {ball be intended to be peaceable if no Force do appear; 
but on the Statute of Ric. 2. 'tis aliter; the Jufiice is bound 
on Complaint to go and view the PremiiTes. 

In an inferior Borough Court w here the Matter is laid to 
be within their JurifdiB:ion, if the Defendant do not deny it, 
it is admitted, and if they do deny it, they may try it; and 
he thall ne\'er afIign that for Error becaufe he has adlnitted 
the JurifdiB:ion in not denying it. He may remove this by 
Certiorari, and plead here that he and his Ancefiors have had 
three Years quiet PoiTeilion. 

As to Fining. As to the Fining, J uilices may Ene, but the Quefiion is in 
what \Vay ? whether Ideo finis ei imponitur will do; the Intent 
of the Statute is, that the J uHice fhould give Judgment; the 
\Vords are, they /ball commit until they make Fine, i. e. he is to 
be cOlnmitted till he think ieriou:f1y what to fine him, it re-

, quires fome Confideration. In the ACls concerning "Deer-fieaI
ing, the J ufl:ices are only to convict, and the Act orders a Di· 
firibution, but here the fetting of a Fine is an AB: of Judg
ment; he fhould fay Ideo conjderat' eft, and the Precedents I 

The Cbief think warrant it, but I have not fully confidered this Matter, 
J~~~~:d. and am doubtful: They may have a Certiorari here before 

Judgment. 

pOVJcll, ]. 
That Error 
does not lie. 

The Con
viaion af
firmed. 

J ufiice Powell: In Orders the J ufiices are Judges, but a \Vrit 
of Error wiJl not lie, becau[e there is no formal Judgment; 
if they don't imprifon prefently, 'tis faKe Impri[onment. 

So the Conviaion was affirmed, but Cur' advif' as to the 
\V rit of Error lying, and as to the finis ei impojit'; and 
J ufiice Gold was of the fame bpinion, that it was a good 
ConviB:ion. 

I 9 Ann" 
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Williams ver[us Gun. 

"" Middl' fJ. JOhannes \Villiams, Adminifha~or omnium What 

" & fingulorum Bonorum, J UrIUnl & Cre- ~ ords will 
" dO£'. B b M brIng a ltorum, qUa! Iuerunt arna re oye Plaintiff out 

" Tempore Mortis fure, qui obiit intefiat', queritur de Wil- of the St~-
10 1 1· 0 II dO ' , M [' , D 0 tute of Ll~ ." Ie rno Gun a las Gunn In eu 0 Ia Mar arelC omI- rnitationso 

~ 

" nre Regime, coram ipfa Regina exiften', pro eo, viz. quod TheD~cla~ 
" cum prrediCl:us \Villielmus primo Die Aprilis Anno Do- ration. 

" mini millefimo fexcentefimo nonagefimo tertia, apud Pa-
'" rochiam SanCli Clement' Dacorunl in Com' Middl' prre-
" diCl' indebitatus fuit prrefat' Barnabre in Vita fua in viginti 
," Libris bonx & legalis Monetx hujus Regni, ,pro Opere 
" & Labore fuis in Vita rua ad fpecialem Inftantiam & Re-
" quiGtionelTI ipfillS \Villielmi prius ibidenl faa' & perform' , 
" & fic inde indebitat' exiften' prrediBus Willielmus poflea 
" & poll Mortem ipfius Barnabre, fcilicet primo Die Aprilis 
H Anno Regni diClx Dominre Reginre nunc oCl:avo, apud Pa .. 
" rochiam prrediCl:am in Comitatu prrediCl:o, in Coniideratione 
" inde fuper fe a{fumpfit, & eidem Johanni adtunc & ibideol 
" fideliter promifit quod ipfe prrediaus Willielmus prxdia' 
" viginti Libr' eidem Johanni cum inde pofiea Requifit' 
" effet bene & fideliter folvere & contentare vellet; cum-
" que erialTI prrediClus Barnabas in Vita fua, fcilicet, eodem 
" primo Die Aprilis Anno Domini milldimo fexcentefimo 
" nonagefimo tertio, apud Parochiam pra:diClanl in Comita .. 
~. tu prxdieto, ad fpecialem Infiantiarn & Requifitionem ip-
" fius Willielmi impendiffet & adhibuiifet alia Opera & La-
" borem fua in & circa quxdaJ1l alia Negotia ipfius \Vi!· 
" lieJmi, idem \Villielmus in Confide ratione in de pofiea & 

Z z " poil 
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" poft Mortem ipfins Barnab~, fcilicet primo Die Aprilis 
" Anno o8:avo fupradi8:o apud Parochialn prxdiaam in Co
" n1itatu prxdiao fuper fe affumpfit & pra:fat' Johanni ad. 
" tunc & ibidem 6deliter protniiit quod ipfe idem \Villiel. 
" mus tant' Denar' fumm' quant' ipfe idetn Barnabas de eo
" clem Willielmo proifJde rationabilit' habere meruiifet eidem 
" J ohanni bene & fideliter folvere & contentare vellet. Be 
" idem Johannes \Villiams in faao dicit quod ipfe idem 
" Barnabas in Vita fua proinde de eodem \Villidmo rationahi
" lit' habere meruit aI' Summ' viginti Librarum fimilis 
" legalis Monetx Magnx Britannia:, prxdiB:' tamen \Villiel. 
" mus feparales PromifIiones & Aifumptiones fuas pra!
" diClas in forma prxdiB:a faaas n1inilne el1rans fed rna,. 
" chinans & fraudulenter intendens eundelU Barnabam in 
" ·Vita fna, & prxdiB:urn Joh:ulnem \VjJliams poil: Mortem 
" ipiius Barnaba: de pra:dicl' feparal' Denar' Summ' in eif. 
" dem feparal' PrOlniffion' fie ut pra:fertur mentionat' cal. 
,~ lide & fubdole decipere & clefraudare prxdiaas fepar~l? 
" Denariorum Summas feu aliquem inde DenaI' eidem Bar'!' 
" nabx in Vita fna aut prxdiB:o Johanni \Villiams poft 
" Morteln ipfius Barnaba: (cui quidem Johanni Adminiltra.,. 
" tio omnium & fingulorum Bonorum & Catallorum, Ju'!' 
" rium & Creditorum, qux fuerunt prxfat' Barnaba: Tern. 
" pore Mortis fua: per Thomam Providentia divina Cantuar' 
" Archiepifcopum totius Anglix Metropolitanum decirno 
" Die Januarii Anno Domini millefilno feptingentefimo a
" pud Parochiam prxdiB:aID in Comitatu prxdiClo debito 
" modo commiifa fnit) nondunl folvit feu aliqualiter pro 
" eifdem contentavit, licet ad hoc faciend' idem Willielmus 
" per prxdiClum Barnabam in Vita fua & per prrediB:um Jo .. 
" hannem poft Mortem ipfius Barnaba: eodelll primo Die 
~' Aprilis Anno oClavo fupradiB:o fxpius reguifit' fui{fet, ad 
"Damnum ipfius Johannis quadragint' Libr' Et inde pro .. 
" dueit SeB:am, &c. Et iderrl Johannes profert hie in Cur' 
" Literas Adminifirator' pr~dicl:', qu~ COilllniffion' Ad .. 
" miniHrat' pra:diB:' prccfat' Barnab~ in forma pra=diCla 
" tefiantur, &e. 

" Et prxdic.l:us \Villielmus per Robertum Greenway junJ 

" Attorn' fUllm venit & defend it Vim & Injurialll quan .. 
2 

.-- d 
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" do, &c. & dicit quod prxdit1us Johannes \VdlialTIS Ac
" tionelTI fuam pr~diCtam inde verfus elUTI habere feu rna ... 
" nutenere non debet, quia dicit quod Billa pr~diai ipfius 
" Joh;nnis primo exhibita fnit in Cur' hic Die Mercurii 
" prox' pof!: Quinden' Pafchx Termino Pa[chx Anno Regni 
C;' Dominx Ann~ nunc Regin~ Magn~ Britannix &e. no
" no & non antea, quodque feparal' Caufa: AClion' pr~diB:' 
" in N arr' prxdiCl' fuperius mentionat' non accrever' nee 
" eorum aliqua accrevit pr~fat' Barnab~ Moye in Vita fua 
" feu pr~diB:o Johanni poft ejus Mortem ad aliquod Tern
" pus infra [ex Annas prox' ante Diem Exhibitionis Billa: 
" prxfat' Johannis pr~diaa: modo & forma prout pr~diB:' 
" Johannes fuperius inde verfus eundem \Villiehnum queri .. 
" tur; Et hoc paratus eft verificare. Un de petit JudiciUlTI fi 
" prxdiB:us Johannes ACtionem fuam prxdia' inde ver[us 
" eum habere feu manutenere debeat, '&c. 

William Hall. 

179 

" Et pra:diaus Johannes dicit quod ipfe per aliq' per pra:- Th.e Repli

" fat' WillielmU1TI fuperius placitando allegat' ab Ad:ione fua catIOn. 

" prxdiCla inde verfus eundem \Villielrnum habend' prxcludi 
" non debet; quia dicit quod feparal' Caufx Attion' prxdiB:' 
" in Narr' prxdiCl' fuperius mentionat' accrever' eidem Jo-
" hanni infra [ex Annos prox' ante Diem Exhibitionis BilI~ 
" pra3fat' J ohannis ; Et hoc petit quod inquiratur per pa
"triam, & pra.>diB:us \Villielmus inde fcilit' &c. 

J. Baynes. 

This Cau[e was tried at Weflminfter the Sitting after the 
Term, before the Lord Chief J ufiice Parker. The Cafe up
on the Plaintiff's Evidence appeared to be this: Barnaby Ml!)'e 
the Intefiate, and one Scarlett were Partners, who built a 
Haufe for the Defendant in the Year 1693; afterwards the 
Defendant failed and came off by the Statute of Compofi
tion; Scarlett dies, then Jtlc?ye dies; Adnliniftration was ta
ken out by th~ Plaintiff to Ml?Ye, who in the Year 1708 
fent to the Defendant to be paid his Debt; the Defendant 
acknowledged the Debt, but inflHed upon it that he ought· 

to 
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Special Pro
mire laid, 
{hall be 
proved. 
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to have the Benefit of the Statute of the lvlajor and Minor; 
by which he paid the refl: of his Creditors only two Shil
lings in the Pound; and that therefore if the Plaintiff would 
accept of t\vo Shillings in the Pound as the refl: did, he 
would pay. It was obje8:ed by the Defendant's Counfd, 
that this Evidence was not fufficient to take the Plaintiff's 
Debt out of the Statute of Limitation. My Lord was of 
Opinion, tbat as this Cafe was, there being a fpecial Promife 
laid in the Declaration, it was neceffary to prove the fame, 
to prevent the Operation of the Statute, and that a bare 
Ackno\v ledgment would not do; and therefore direCled the 
J Llry to find for the Plaintiff for 36 s. only, for which the 
Promife was made. It was then [aid by the Defendant's 
Counfe], that this Declaration was very oddly contri~ed; 
for that the \Vork was done by the InteHate Barnaby M~c, 
and the Promife alledged to be made to the Plaintiff without: 

Promife to C f':.d ' ° h O h '11 U D b the Admini- any new onll eratIOn, w IC was 1. pon e ate my 
firator good, Lord ordered that there fhould be a VerdiB: for the Plain-
without a 'ff. d lor d r. d L db' nc,::w Confi- tl , an t Je Pomt relerve. AIterwar s my or emg at-
deration. tended in his Chamber by CounCe!, held, that the Declara .. 

tion was rightly framed as to (his Cafe, and that if it had been 
otherwife, it would not have been good; for if the Declaration 
had eeen of a Promife made to the Intefl:ate, the Evidence 
given would not have maintained the Iffue; for the If .. 
fue would have been upon a Promife made to the lnte
fi:1te within fix Years; and by the Evidence it apFeared 
plainly there was no {nch Promife to the Intefiate, but 
only to the AdminiHrator; that he founded his Judgment 

Ld. Raym. upon the Cafe of Green and Crane, which was Hill. 
lIOl. 3 Ann<e, which caIne before the Court upon a Point referved. 
Rep. A. Q r f" f" d b d 
37. The Declaration let lorth, that the Delendant was in e te 

to the Plaintiff's Teftator in 20 I. for Goods fold, and be
ing fo indebted, pro111ifed to pay the faine to his Tef1:ator. 

But ~~ft b~ The Defendant pleads Non afJumpjit infra fex Annos, and 
~;;l:r~~i~~~ Iffue thereupon. The Evidence was, that above fix Years 

after the Death of the Tdl:ator, the Defendant was arreHed 
f9r the Debt, and being under the Arrefi, acknowledged the 
Debt and pronJifed Payment, and held, the Promife in Evi
dence would not lTI:lintain the Iffue. My Lord Chief Jufiice 
Parker was then Connfe! for the Defendant. In this Cau[e 
, 2 D]1 
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my Lord Chief Juftice Holt faid, that acknowledging a Debt Al dck.now-
. f I S r h' h e gmg a after fix Years takes It out 0 t le tatute; lor toe that Debt after 

acknowledges a Debt doth not thereby promife Paynlent, ;~~e; f;~ut 

Yet it is an Evidence to the Jury of a Promife, which cre- of the Sta-

b h ' ld F d· h· . tute ates a new De, t t, 0 ljPan an a oun atlOD. T at lt IS . 
general1y faid that where there is a Debt fubfifting, the Law 
creates a Pr{)mife; which is not fo, far there is no fuch Thing !hat there 

. r . bID b' d" 1s no Pro-as a Promne In Law: l1t w lere a e t IS prove , It IS an miCe in Law. 

Evidence that the Deb~or' promifed Payment in Fatl 

In the prirx:ipal Cafe ~nather ~Exception was taken, that Not necef

the'Work being done by Moye and Scarlett, it ought to have ~~7;:rt:~e 
been mentioned in the Declaration, that Mqye furvived Scar- of the In-

. h . '1' hI' ·ff· .. 1 d - h b 'teftate who lett; ot erWlle t e P amtl IS not IntIt e to t e De t. died b:fore 

But it was over-ruled, for here the AB:ion was brought up- the Inteftate, 

lm the expre[s J?romife to the 'hdminil1rator, tho' grounded 
upon an old Foundation. Tho' had it not been fo, it would 
.have b~en 'well' ,enotJgh.; for' if Scarlett died before' the 
.AB:ion, ~here ,was no ReafQn tQ· t*e .any Notice of him. 

Aa a DE 
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.Wright ver[us Hall. 

The ~roper THE- Cafe fJ. ',The ,Tefi~tot, devifed all that ~is Mer" 
~eeten~~;Is, fuage' and Tenem!ent 1n Edmonton to -FrancIs Carter 
the Re.ft and and his Heirs, and all the Reft and Refidue of his 
Rejidue ofall M rr. L d T d H d' . r:.J my Lands. elluages, an s, enements an ere Itaments In £,U-

Poft p. 18+. monton, Enfield, and dfew here, to John Lammas, his Heirs 
and Affigns for ever. 

After the making this \ViIJ, the aforefaid Francis Carter, 
the Devifee, died in the Life-time of the Teftator, fo that 
this became a lapfed Devife by his Death;. and then the 
fole Queftion in EjeClment was, \Vhether this latter Claufe 
of the Will would carryover the Iapfed Devife to John 

Cares in Law Lammas, the Refiduary De\-ifee, or whether it fhould defcend 
and Equity, h H' L f h T 11 ~ 
p.221. and to t e elr at aw 0 t e ell.ator. 
Goodright 

;:,dI~.te, It was admitted, that fuch a refiduary Clau[e would carry 
over a lapfed Legacy to a refiduary Legatee from an Execu
tor; but the Doubt was, whether it would carry it from the 
Heir at Law. 

Thofe who argued that it would not, cited many Au
thorities in the Books, where 'tis exprefsly adjudged, that 
an Heir at Law fhall not be d'ifinherited, but by very plain 
I' and 
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and clear Words, or by fome neceffary Implication from ex
prefs Words, which {hew, that the Teflator did intend to 
difinherit him. 

18, 

The Court -held, that the Devife of all the Refr and Curia. 
Refidue of mY"Meffuages, Lands, tic. did not convey what 
was exprefsly devifed before: For Wills mufl: be confl:rued 
from the Intent of the Tefl:ator at the Time of making the 
Will, which appears to be to give his whole Eftate to Car
ter and his Heirs, in that Meffuage; and at the Time of 
the Will made, he had no Refl: and Refidue left in that 
Houfe, and the Devife to Carter being void, the Houfe will 
go to the Heir at Law, and not to John Lammas. 

This was the Authority·and Foundation of another Cafe 
which was of the [arne Nature; vi~. that the Reft and R6-
folue' of my Lands undevifed muil: be meant at the Time of 
making the 'Win; and this was the Cafe of Roc and Fludd, 
Pafch. 1 Gco. 2. See tbe next Cafe. 

'~--'-"-.'-~~-.-----------
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Roe and Fludd. 

All the Rij! T" -, . 14 IS w,as a Devife of Lands to R. BijkfJp ~nd-.his 
and Rejiaue Heir.s for ever, upon Condition ~he :pay an my 
if~~~ . .' 
undifpofed of, , Debts and LegaCIes and Funerals, and If he do·~t 
~~~~te~x~he pay them, then I devife the Premi{fes to Mrs. Eli'{.ahcth Fludd 
Rift and Re- [the Defendant] and her Heirs for ever. And as to all the 
.r;~::j ~;_ Reil: and Refidue of my real and perfonal Eftate whatever 
king the Will. not before herein bequeathed, I give and bequeath to Eli~a· 
:8f1;~ 182, beth Fludd and her Heirs; the Devifee R. Bi./hop died before 

the Devi[or, fa it was a lapfed -Legacy, and the firft Que
flion the Counfel made, was, whether this was an execu
tory Devife to Eli'{.abeth Fludd? and it was obferv'd, that an 

A~ what executory Devife was not known till after the 2. 9th of H. 8. 
tTolmeDex~~u- for there was a Cafe where a Fee was devifed on Condl-ry eVlie3 ' 

began to be tion, which if not performed, the Lands were devifed to go 
allowed. . F hey. . b k d d' to A. 10 ee; t e onultlOn was ro en, A. entere ,an It 

\VCIS held, that the Heir might enter, and that the Devife 
over was void, being a Remainder after a Fee. Dycr 33. 
And foon after the Devife over was held a Limitation 
over and no Relnainder; and fo is Goodl'ight and Hammond, 
Pafch. 7 Geo. I. If my Daughter Eli'{.abeth (who was Heir) 
Jhould. die before her Mother, or without Heirs, and my 
\Vife have an Heir Male by another Hufband, I devife to 
him the faid Lands, but if my Wife fail of an Heir Male, 
und my Daughter failing of Heirs, I devife over to A. Bifbop. 

1 (;ur' 
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Cur' held, that the fubfequent DeviCe cannot be a Re
mainder, becaufe the brfl Devife is void and hal; no partlcu.io 
far Efrate to· fupport it. Pell and Brown, ero. 1ac. 590. 
Bridg. I, 3- Palm. I ,. I. 2 Rol. Rep. 196 , 2 I 6. Godb. 282. 

18~ 

But by Chief J uftice F:yre and tot' Cur' this cannot be an C~ria, 
executory Deviie to Eh{abeth Fludd, unlefs it were an ori- ~~~c~~~r~n 
ginal Devife, here is no firil: Devifee, for he is dead and Devife. 

that Devife void; but the next Q.lefiion was, if Eliz..abeth 
Fludd fhould take by the fubiequent \Vords All the Reft and 
Rejidue ttf my real and perfonal Eftate whatfoever not before 
herein bequeathed, I give and bequeath to Elizabeth Fludd and 
her Heirs? and the Court held, that the brfi Devifee dying 
before the Devifor, this executory Devife being as a Con .. 
dition annexed to R. BijlJ(p's Eftate, or a Limitation that 
depends on the firfi Devife, if that Eftate be gone the Can .. 
dition is gone too; and further the Court held, that Eli ... 
?jlbeth Fludd could not take ~y the faid \Vords All the Reft 
and Refidue of my real and per/onal Eflate not devifed or un" 
bequeathed, tho' a lapfed Legacy, for it nlufi be expounded 
the Reft and Reftdue of the Lands undevifed at the Time of 
making the 'fJlill, and not at his Death; and fa Judgment was 
given for the Plaintiff; and the Cafe relied on, which was 1 M. Cafes 

in Point, was Pafch. I 1 Geo. I. Hall and Right; and Vid& 123. 

Goodright and Opie, Mich. 10 Geo. I. B. R. 

RbL DE 
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Forfter verfus Pollington 
his Wife. 

and Patience 

Rules for CVH AP LE mov'd to amend a Writ of Covenant of Lands 
!:~~~-f in the Ifland of Antego; . it was of fo many Acres of 
WritsofC~- Land, &c. in InJula Antego in America in Partibus tranfmari
vcnant) &c. nis, vi~.. in St. Mary Iflington in Com. Surry; and now what 

he moved to amend was to ftrike out in America in Partibus 
tranfmarinis. It feems, the Mafier of the Rolls made an 
Order to amend it, but upon Application to Lord Chancel
lor Talbot to difcharge it, he made an Order to fet it ~ifide, 
becau[e it did not appear that the Officer had gone contrary 

A great Va- to his Inftruaions. Gage's Cafe on a Writ of Error in B. R. 
rietyofCdafes 5 Co. 46. Blackmore's Cafe, a fuperior or inferior Court may 
of Amen - d "f h h h' d b r h ment. alnen 1 t ey ave any t 109 to amen y; 10 t ey may 
8 Co. 156. amend a Fine if they have the InfiruClions to the Curfitor 
Moor 125. to amend by. 18 Eli7\... Norris and Bra)lbroke, Error to re
I Leon. 22. verfe a Recovery, and in the Writ of Entry the Tefte was 
;~~: Eliz. after the Return; and becaufe it appeared to be the Mifpri-

1ion of the Clerk it was atnended; and there was BoJJun'~, 
Cafe, the King's Silver, it feems, was. not entered for the 
Manor as well as for the other Lands, this was moved in the 

-:~1e general Common Pleas; and per Cur' this was only the Mifprifion of 
Rule is where the Clerk, and therefore amendable; and really and truly it 
the Inlhuc- h 'd h r' £" ~ • £" h 
tions were came out t at 40 s. was pal to t e h.tng lor a FlOe ror t e 
~~~~. I II. ~hole Lands and Manot" too. Lord Pembroke's Cafe was 
Skin. 2 i 3. cIted Salk. 5 2. but that was only a Cafe referred to the 

I Judges, 
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Judges, and there faid, that a \Vrit of Covenant being an 
Original was not amendable by the Common Law or by 
the Statute; but it is much otherwife, for they may 31TIend 
a Tefle at Comlnon Law if there be any thing to amend 
by. Smith ver[us Bowen, Trin. 7 Ann,e. A Roll was amend- Rep. Ann?:: 

ed by a Bill in an Appeal of Murder, it was Murdum for 216, 230 , 

. C . f f 254· Mltrdrum. Raym. 7 I. In B. R. A ,aptIOn 0 a \Varrant 0 . 

Attorney in a Recovery after the Dedimus, was helped by the 
Statute as not being Subflance. If InflruClions be given to 
the Curfitor to make out a \Vrit, and A. fuppofe therein The Fault is 

named, be called Miles, but the Cl~rfitor names hirn C!en', ~~:~~~~.~f 
this may be amended on the Exalnmation of the Curhtor, 
and on producing his InfiruB:ions, becaufe it was the Fault 
of the Curiltor. Ro. Abr. 198. If an original Writ of Ejea .. 
ment {hould be devijit inftead of dimijit, it lTIay be amended, 
becau[e this appears to be the Fault of the Cuditor. Id. & 
Hob. 324. An original \Vrit has two material Parts, the Two mate'" 

Edt is, an artificial Form according to Law, which the Of. rial P~r:s of 

£cer, ex Officio, ought to take care of by his Skill and Un- ~rf2gmal 
derftanding without the Inf1:ruClion of the Parties; and the 
fecond is the InflruClion of the Party, which the Officer 
could not know, 5 Co. 4)'. Freeman's Cafe, Diftriffions for I D' Anv. 

Deflructionis, Moor), 7 I. Nay 17 I. Now the Covenant of ~~~: lli·z~o. 
PolJington and his \Vife was to convey and affl1re all that (462.) 

Plantation in Antego in America. 

Now per Chief J ufiice & tot Cur', \V hat was done in Chan- Chancery 

eery by the Lord Chancellor and Mailer of the Rolls i< of no notcthe PtfOt" 
per our 0 

Efficacy; for, tho' all original \Vrits jrrue out of Chancery, ame~d tru' 

yet when returnable into this Court their Power ceafes; ::md \\Tnt. 

it now being returned here, it is in the BreaH of this Court, The ,A-

d 11 f 0 ... 1 b d j d h menoml'nt an we are a a pInIOn It aug 1t to e amen en, an t e allowed. 

\Vords in America in Partibus tranfmarinis ought to be ftruck 
out; and indeed this is anlendable by the \Vrit of Cove-
nant itfelf, becau[e it is a ContradiCtion and Nonfenfe; and 
we will expunge the Nonfenfe, and then the \Vrit is right; 
for the hme Lands cannot lie in Parts beyond the Seas in 
America, and in the County of Surry too in England. So that 
this is Matter of Form only, for the InHrl1uions could be no 
other but in common ordinary Form. 
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Gage's Cafe Not"t: Gage's Cafe berore cited is mifreported, and not 
~v?~h:~~n. Law. Vide Lord Pembroke's Cafe, I Salk. 52. Gage's Cafe 

\vas a W rrit of Error brought by Gage verfus Tawier to re
verfe a Fine, where the Return of the Writ of Covenant 
was before the Tefte; and the Court held it lliollId be 
amended, whereas really and truly the Judgment waS for 
the Reverfal of the Fine, and the printed Repdrt is e~. 
prefsly contrary to the Judgment in theCafe, and this [0 atte
!ted by the two Serjean ts Harris and Nichols; and Nichols [aid 
he was of Counfel with Tawier in this Cafe, and faid that 
the Reafon of the Judgment was becaufe that there was no 
Matter to lead the Clerk who made the Writ to make it of 
fuch a Tefte; and the Original being the Ground and Foun
dation, the firO: AB: cannot be amended by the fubfe
quent Records and Proceedings, as they might be by the Ori
ginal if that was not mifiaken and erroneous. And the 
Cafe cited in Gage's Cafe of I 1 H. 6. 2. concludes no .. 
thing to the Purpo[e. This I had from a Manufcript of 
Lord Macclesfield's on Gage's Cafe. 

, 

Trin. 8 & 9 Georgii II. in the Common 
Pleas. 

R'og,er Acherly ver[us Bowater Vernon & at'. 

A Man de- I N an Action of Debt for 5' 7 00 I. the Cafe was, Thomas 
~~f:/~h~r~- Vernon, ~[q; bei~g fe~fed in Fee, by his \Vill of I71une 
ged .on his I 7 I I. deVlfed to hIS \V Ife out of the Manor of Shrawley 
real Eftate to d h L ddT . h C f TXT, .n 
his Sifter and an ot er an s an enements In t e ounty 0 YrOrCeJfer, 
Heir ~t Law an Annuity or Rent.Charge of 1000 1. a Year for her Life, 
~:!~ lb:_ dear of all Charges except Parliamentary Taxes, in lieu of 
vert~ and a her Jointure. 
PortIOn fOf 

h~rdaugbter, and by Codicil fays, on Condition that they releafe all Right, &e. Debt cannot be main
taIned fOf. the Arrears of the Annuity incurreddurioi; the C<~verture) the Sifter being dead, and 
not haVIng releafed. 

1 And 
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And by the fame Will devifed to his Sifler Elizabeth Acher
ley, the Plaintiff's Wife, 200 I. a Year out of the Rents 
of his {aid real Eftate, to be received by her own Hands for 
her feparate Ufe, exclufive of her prefent or any future 
Huiband; and to be made up 400 I. a Year frOln his \Vife's 
Deceafe during his Sifter's Life. And devifed to L£titia her 
Daughter 10001. for her Portion. 

And after a Devife of other Efiates to William Vernon, & c. 
he devifed a11 the Refidue of his real and perfonal Eftate 
(his Debts, Legacies and Funeral Expences firH paid) unto 
his Brother Roger Acher[y, George Ver,pon, George Wheeler, 
john Bearcroft, and Richard Vernon, their Heirs, Executors 
and AcitniniHrators, upon Trufl: and Confidence, that after 
the Annuities and annual Rents before devifed to his Wife 
and Sifier, & c. paid, the faid Trllfiees fhould invefi: the Re· 
fidue of his perfonal Efiate in the Purchafe of Lands, & c. 
and fhould iland feifed of all his real and per[onal Eilate, 
during his Wife's Life, to the Ufes and Purpofes in the [aid 
Will; and after the Deceafe of his \Vife (in cafe he die 
without HTue then living) fhould frand feifed of all his Ma
nors, Me[uages, Lands, Tenements and Hereditaments, and 
Lands to be purchafed with a Surplus of the perfonal 
Eilate, and lliould fettle the fame to the Ufe of Bowater 
Vernon for ninety-nine Years, if he [0 long live, with Re .. 
mainders over, & c • 

, 

And direB:ed, that his Trufl:ees during his 'Vife's Life 
fhould pay the dear Surplus of the Profits of his real and 
perfonal Efiate, after Payment of the faid Annuities, Debts, 
&c. to the faid Bowater Vernon for fo long Time as he fhould 
live, and after his Deceafe, to his firfi and other Sons in 
Tail Male, & c. And by Codicil, 2- Feb. I 720. two Days 
before his Death, Thomas Vernon, the Teftator, having pur
chafed other Lands, devifed the fame to his Trufiees and 
Executors, fubjeB: to the fan1e Trufts or fame Dfes to which 
he had devifed the Bulk of his EH:ate, 6' c. Then revoking 
that Part of the \Vill that appoints Roger Acherly, George 
and Edward Vernon three of his rruHees, he deflres Francis 

C C C Keck 
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dant; 
that this is a 
Condition 
precedent. 
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1(eck and 'John Nichols to be two of his 'I'rufiees; then 
fays in his Codicil, that he had made a \Vin of the Date 
aforefaid, and then fays, I hereby ratify and confirm th€ 
faid \Vil1, except in the Alteration hereafter mentionid: 
And I will that the Portion to my Niece LtCtitia, Daugh
ter of my Sifter Acherly, fhall be made up 6000 I. And 
then goes on, But my \Vill is, that what I have fo given to 
nly Siner and Niece be accepted by theln in Lieu and Satis
faction of all they or either of them might claim out of 
111y real or perfonal EHate, and upon Condition that they 
releafe all Right and Title, &e. to my Executors and Tru
flees of my \Vil1. And the Quefiion is, if the Plaintiff can 
nlaintain Debt againfl: the Defendant for the Arrears of thii 
Rent..charge during the Coverture? 

This Cafe was' argued many Times by Counfel of all 
Degrees, and held feveral Years, the SubHance of whofe 
Arguments is as follows: 

This Q}leflion rens upon the conditional Claufe which 
makes the Releafe a Condition precedent, and it is agreed 
by the Cafe, that the Right is not releafed, that the Con
dition precedent muft be £hewn to be performed, or nothing 
veils; which appears by the Cafes that are mentioned, 
I Rol. Abr. 4 I )'. feet. I I. PI. Com. 3 o. 2 Vern. 340. 
I Sand. 2 I 5" And this mufl: be a Condition precedent as 
to the Legacy to the Niece; and fhall the fame \Vords 
nlake the Condition precedent to the Niece and not to the 
Sifter? for this Claufe takes in the 600 I. to LtCtitia as well 
as the Annuity; it is one intire Claufe, and how can there 
be had the Benefit and Advantage intended by the Win, un
lefs the Eilate can be abfol11teIy freed from the Suits and 
the AB:ions of the Family of the Acherly's and their Heirs 
for ever. This is only Jub modo, and they would have it 
abfolute. 1 Ro. Abr. 4 16. pl. 9. 7 Co. Oughtred's Cafe. 

It is true, if a Condition precedent be impoffible, perhaps . 
in fuch a Cafe it may be an Excufe, but in this Cafe 'tis 
not impoffible ; and, fo is Berk[y and Falkland, 2 Salk. 23 1• 

for they might legally and according to Law levy a Fine. 
t z Vern. 
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2. Vern. 344. But fuppo[e it wa£ ,a C;:;ondition fu~[equent, ;'~':~:.~~~: or 

it is £till executory, and the IntentIon was, there {hould be fubfequentit 
. b 1 ld h . bf I d 'f I' ouo-ht to be fi2.!fld pro quo, LIt t 1ey WOll ave It a 0 ute; an 1 10, pe;[ormed, 

the whole \Vill cannot be performed, and !he h~ld her whole 
Life to perform it in. 

Firfl Mr. Vernon's 'View \Vas to fettle his Eflate in the The "[efta-, , I 
I ' d' h' N h' . 1 tor s nten-Ma e Lme, an 1n IS arne; IS next VIew was, t laC tionconfider;.. 

there ihould be Peace in the Family, and that the Ellate ed, viz, to 

IL Id b " 'd' P d 1 r h d R have Peace U10n e lDJOY In eace; an t lereIore e or ers a e- in the Fa;.. 

leafe, but at tbe fame time gives the Fenlale Heir and her mily. 

Daughter an handfome Annuity, and Sum of Money in 
the Beginning of his \ViII. Now in the Nature of the 
Thing, and to complete his Scheme, it mufi be an imme-
diate Releafe, otherwife the Family could not be at Peace; 
and it was his nlain View to ret them quite at Eafe. But 
then 'tis [aid a future Relea[e would do; but an[wered, he 
could never intend a future Releafe, becau[e it might become 
impoffible, fhe might have died in a Month after, and leaving 
the greateft Part trOln the Heir, muft of Neceffity provoke 
to Suits; ergo, he meant to flop thern. It is plain he meant 
a pre[ent Releafe, for he knowing fhe was a Feme Covert, 
mua mean fuch a Releafe as {he as a Feme Covert could 
give, and that is a Fine. 

But it is objeC1ed, that a Fine and Releafe are ineffeClual: 
-Anfwer, That is not fa, and has been faid before; but fup- !f precife 

pore they were, fhe ought to have perform'd it" for {he is ~:I~~~~~~ 
not a Jugde of that. For both in a Covenant and a Condi- the Party 
. h ft 1T' bl 1 mufl: 0-0 as tlOn t e Party mu go as near as POllI y le can to the near ;5 po.-

Performance, and both Inight join. fihle. . 

\\:here a Man is bound to do a Thing, he ought to do all 
that which depends upon it in the Performance of the 
Thing. I I H. 4. 25. 6. You muG perform and do aU that 
is in your Power to do tow3rds Performance. Parch. 2~allkk· 62~. 

, . . '1( 3;)a. 34 2, 

I 3 TV. 3· I 10. Lanca/llre and Ktllmgwortb. F;de 14 H. 8, Cafes B, R< 

2.0, 22. 
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Where Part It mufl: have been done, tho' Part of the Condition pol 
~~~~b~;p~~~ fible and other Part not, the \ViII of the dead muff: take Place 
fibJe. 

If a Condition be in the Copulative, and· is not poffibI( 
to be fa perform'd, it {hall be taken in the DisjunB:ive 
2- I Ed. 4. 44. As if the Condition be, that he and his Ex
ecutors fhall releafe, this will be taken in the DisjunB:ive. 
Ro. Abr. 444. 

'\Vordsl11:lke ?"fany \Vords in a \Vill do make a Condition in Law that 
a Condition k d'" D d D'r f L d in a \ViII ll1a e no Can Itlon In a ee, as a eVIl€- 0 an s to A. 
which do not ad folvend. 501. to S. this amounts to a Condition. 
in a Deed. C L . 6 b 

o. Ut. 23 • • 

It is no new Thing for a Feme Covert to levy a Fine, 
and {he 111ay releafe without Warranty. H. 4· 7 H. 4. 
23 Ro. Abr. tit. Fme 20. But 'tis faid the HuIband may dif. 
fent; but he cannot di{fent but by bringing a \Vrit of Error, 
and he cannot aflign it for Error, becaufe it is for his Advan
tage, for he is intitled to this Annuity in her Right; by 
this it appears he is not hurt, fa it cannot be fuppofed he would 

An Infant, diffent. An Infant may levy, a Fine, and no Body can re
l:Y;~O~~? verfe it but himfelf, and that muH: be during his Nonage; 

an Ideot may levy a Fine, and if it ,vere for his Advantage 
the Court would receive it. 17 Ed. 3' 53· Plowd. 343' b. 

A Codicil is 
Part of the 
Will. 

Then it is objeCled, that this is by Codicil, and not in the 
\Vill itfelf. The Anfwer is clear, the Codicil is Part of the 
\Vill, and the moil: material Part becaufe Iail made. 

A Feme Co- A Feme Covert may levy a Fine, and this will bar. 
vert Fl~ay le- lOCO. 43' She cannot be barred by any other Conveyance, 
vya me. . 

as a Statute, RecogOlfance, or Inrolment, but whatever {he 
is exam in' d to {he may be barr'd by; as upon a Writ of 
Right fue is to be examined. 44 Ed. 3. 28. If a Reco
very be had againll a Feme Covert, or if a Fine be levy'd 
by her, tllls will bar her for ever, and her Heirs. 9 Ed. 4. 29. 
Bro. Abr. tit. Error, 92. 

1 The 
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The \Vill and Codicil make but one \VilI, the very Mean- ~~eC':~~il 
ing cf the N arne Codicil is a little ~Vill; and this was determ make b.ut 

mined in the Houfe of Lords, the Judges Opinions then at .. one WIll, 

tending beit1g aJk'd on an Appeal from Lord Macclesfield's 
Decree, on this Q1efl:ion, If this Codicil be in a Jeparate JlVri .. 
ting and not annexed to the Will, but only laid to be annexed, 
whether it was a Republication of the Will? and they held A Codicil a 

it was, :.md tbat the Codicil and \Vill made but one compleat good Repub-

'II d h D .a:: 'd B h d b licatiort of a 'VI ,an t e ecree was amrm. ut \V en argue e- Will, tho' 

fore Lord Macclesfield, as in the printed Cafe, he was clearly only {aid to 

f 0 .. ' , Cd' . d r. d be annexed. () pIDlOn, It was a on ItIon prece ent; as alterwar s 
Lord King was of the fame Opinion in a Callfe wherein this 
very Plaintiff and his \Vife were Plaintiff's. 

The Care in I Saunders 2 I 6. is very {hong. Peters and 
Opie, 1 Vent. 177. per Hale. Pro Labore is a Condition pre
cedent. Co. Litt. 204- a. 2 Saund. 3 5 I. Hob. 4 I. In Things 
executory Holt is of the fame Opinion. 

If the Condition be to infeoff the Obligee, tho' the Obli
gee diffeifes him of the Land, yet that will not excu[e the 
Performance, for he might enter again. Ro. Abr. 453. 

He that has the Advantage by the Condition ought to do Cy pres" 

as much as he can; for he that has need mufl: blow the 
Coals, 14 H. 2. 23. if you cannot flriClly perform it. As 
if the Condition be to infeoff A. and B. and A. dies, you 
muH: infeoff B. Ro. Abr. 45 I, yet it may be faid, that it 
became impoffible by the AB: of God to perform the Con
dition. 

If an Annuity be granted pro Concilio impendcndo, and the 
Grantee refu[es to give Counfel, the Annuity cea[eth; th}~ 
makes the Grant conditional. Co. Litt. 2°4-. 

Suppofe a Feoffment in Fee 111ade ad faciendum, or etZ In
tentione, or ad EffeEtum fequentem, or propojtum, that the 
Feoffee fhall do [uch an Act, none of there \Vords make a 
Condition in a Deed; but in a Will they do. Co. Lilt. 204. 

D d d N.8. 
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Ld. eh.}. 
It'il/es gives 
the Refolu
tion of the 
Court. 
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N. B. I do not ren1ember that the late Lord Chief In· 
fiice Ree11e ever gave any Opinion that it was a Condition 
fubfequent, and it was argued but once in his Time as ] 
remember. 

After all the .A.rguments were over, in EafJer Term 
I 2 Geo. 2. Chief J uHice Willes gave the Refolution of the 
Court, the Sllbfiance of which was as follows, and was 
lTIuch approv'd of; the Q.lefiion is, whether the Plaintiff i3 
intitled to recover the Arrears of this Annuity, the Wife ha .. 
ving never releafed according to the Condition., 

The Firft Quefiion is, whether it be a Condition prece .. 
dent; or, Secondly, whether it be Condition fubfequent; and, 
Thirdfy, Suppofe the Condition were fubfequent, yet .whether 
it muf.1 have been performed in her Life-time. We are of Opi
nion, the Intent of the Devifor is plain and clear, that they 
fhould releafe in order to injoy the Eftate in Peace, and to 
preferve his Name and Family; but never could intend they 
fhould have Liberty to [ue and be vexatious when the In
tent is clear and plain. The[e are the \Vords of the Con
dition: " My Will is, that what I have [0 given to my Si .. 
" fier and Niece be accepted by them in SatisfaB:ion of aU 
" they or either of theln might claim out of my real or 
" perianal EHate, and upon Condition that they releafe all 
" Right and Title, &c. to my Executors and Trufiees of 
" IUY \Vill." My Brothers are of Opinion it is a Condi
tion precedent; now the fame \VoIds willtnake it a Con .. 
dition fubfequent as well as precedent. Peters and Opie, 

ILutW.245, 2 Saunders 3 50. 1 Vent. 177, 2 14. Thorpe and Thorpe is 
~t~ik. 17 I. fo too; fa in the Cafe of Turner and Goodwin. Hob. 4 I .. 

Grant of an Annuity pro Concilio impendendo. 

I D'Anv. 
758. p1.8. 

Eq. Abr. 
I I r. pl. 4. 
I Mod. Rep. 
300• 
The \Nill 
and Codicil 
make but 
one \Vill. 

My Lord Hale [aid, that \Vills are like AB:s of Parlia .. 
111ent. Bertie and Falkland, and Fry and Porter. All the 
Words are in the Preient Ten[e. But Large and Chefhire is 
in Point. N ow the \Vill and Codicil make but one and 
the falne \Vill; and has been fo deternlined. 

It 
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It bas been objeCled, it is not in her Power; yet frill i11e 
fhould have got her Hufband to releafe with her, fo not an 
ilnpoflible Condition; for fhe might releafe by Fine. 
lOCO. 43. a. If {he had levy'd a Fine by herfelf it would 
have been good till fet afide. 

Secondly, Suppo[e it were a Condition fubfequent, yet it If it be a 

ought to be performed during her Life; 'tis not made im- fCOb~dition 't 
u Icquent,l 

pollible by the AS: of God, therefore fhe ought to hJve ought to b~ 
£' d h C d" he" h L h performedm pen orme t e on 1t1On; t erelore It IS er own ac es; her Life-

for {he cannot have Time till her Death, that would be time. 

very abfurd. 

It has been obje3:ed, there {houla be a Requeil; but there A Requefi: 
. h' . h fc h d k R ft C • notneceffarv. 
I:i not mg It1 t at, or t ey nee ma e no eque ; lor It ' 

was incumbent on her to perform the Condition that was 
for her Benefit. I Sand. 2 I 5. So Judgment per tot Cur' for Judgment 

the Defendant. for the De
fendant. 

DE 

T efm. Sana. Mich. 
9 Gulielmi III. 111 the King's Bench. 

The Cafe of Du CaJlro a Foreigner. 

T H E Defendant being a Foreigner, as the Counfel Hab~as.Co~·-
d d h £'· • 1 d 1 H b pus 1 fIt hcs urge ,an t erelore not Intlt e to lave a a eas for a Fo-

Corpus, becau[e not within the Habeas Corpus Act; reigner. 

Sir Bartholomew Shower mov'd he might be difcharg'd; for, if 
a Habeas Corpus were brought, I\1r . . Attorney General would 
have returned that he was an Alien. This Du Cafiro was 

• l 

C0111IDltteJ. 
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cOl1nnitted by Order of the Secretary of State for a Spy, 
and had been imprifoned a Year and an Half, and then ad
mitted to Bail, and now no Profecution againfi him, fa he 
\Vas difcharged. 

DE 

Term . Parch. 
• 

13 Gulielmi III. In tIle King's Bench. 

Mr. Archer's Cafe. 

Habtl1S C~r- SIR Bartholomew Shower mov'd for a Habeas. Corpus to 
~;s a tD::~~~ be direCled to John Archer the Father, to bring up 
ter. the Body of Eleanor Archer his Daughter. The Mo-
61 "L. Raym. tion Was founded upon two Affidavits made by Servant Maids; 13· 

they made 03th, That the Father [wore that he hated her 
lnore than any Thing living, and fhould be glad of an Op. 
portunity of killing her, and if he had, he would {hoot her 
duo' the Head, and that {he often faid {he was afraid of be
ing murder'd in her Bed by him. 

Upon Sir Edward Northey's flying, an Habeas Corpus had 
Has been in been granted on a Letter, and in the Cafe of a \Vife, Chief 
W~fi of a J ufiice Holt [aid it had been granted on leis than that. It 

1 e. was argued {he was eighteen Years of Age, and fo might 
have chafe her Guardian tho' her Father was living. 

fla' Cor' in 

;e;~~~~~~n Holt C. J. Thefe \Vrits are never returnable immediate1 in 
a pay cer- Term .. time, but on a Day certain. 
tam, and not 
i71fnedi(lte. 

It was argued by Counfel of the other Side, that her Fa
ther was afraid {he would be ftolen away, and that it had been 
,ttenlpted to fleal her away, !he being a great Fortune, 

and 
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and theref()re he was obliged to keep her with fome StriB:nefs. 
Per Holt & Cur'; let there go an Habeas Corpus to bring her up 
to be examined; it being fixty Miles off, take to this Day fe
ven-night. Then it was ulov'd that fhe might be conducted 
by the PoJJe, eIfe this might be a Contrivance to fleal her Court refu{es 

h' f J fl' J 'd 1 h . h b d to grant the away. The C Ie u Ice lal ,per laps t at mIg t e grante Poffe, 

on Affidavit, but he never knew it done, and therefore it 
was denied. 

According to this Vlrir, the Daughter came into Court on 
the Day appointed, with her Fatber, and the \Vrit not being 
return'd, the Court [aid they could not proceed till the Writ 
was return'd and filed, and the Writ was immediately re- Re:urhnbPa-

, ~ a~ 

turn d in Court, and the Return was, that he had her ready 
tO'be delivered to the Court. Holt C. J. faid he would con- ~n~eEffeaof 
fider of this Return; for, thereby you confefs {he hath been lt, 

detained, and returning no Caufe at all, you may confider 
whether {he is not at Liberty. But upon Examination of 
of the Daughter by the Court fecretly, {he difowned her 
Father was unkind to her, that he had never beat her, 
pnly once gave her a flip with his Glove, and faid the was 
willing to go Home and live with her Father again; and The Lady 

the Court ordered fo accordingly, and the went away w~nhthbackF-
, ~t cr ~ 

WIth her Father. there 

r ============~================::::================-, 

DE 

Term. Sana. Mich. 
I Georgii I. In the King's Benel1. 

Vaux ver[us Mainwaring. 

T E R Chief Jllfiice Parker, Debe is upon the Contrall or Difference 

~ale, but Indebitatus AJJumpjit is an AClion on the Pronlife, ~~~e:d 
and hes only becClufe of the Promife ; if you bring Indebita- Indebitatus 

E .AJJumpfit. 
e e tus 
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tus AfJump}it for I 0 /. for a Horfe fold, if it was fold fot 
more or le[s, yet the Plaintiff {hall recover what it was fole 
for; but if Debt be brought on that ContraCt, if it come out 
to be more or lefs, the Plaintiff cannot recover, for it is a 

The Cafe. Prtecipe qztod reddat fo much Money in particular. This wa$ 
an AClion of Debt, that whereas the Defendant bought of 
the Plaintiff divers Goods and 11erchandizes for fo much , 

110ney as they fhould be worth, to be pai~ on Requefi, an4 
fays in faB: they were \vorth 43 i I. 

.. 

DE 

Term. Sana. Mich,' 
4 Georgii I. In tIle King's Bench. 

-
The King againfi UrIi ng, Judge of the 

Sheriffs Court in London. 

an mfenor •.. , 
W?at'P.ower MOVED for a Mandamus to compel him to proceed 
Court has to to Judgment 10 that Court. It feems an AB:lOn was 
¥a!l~ a new brought there, and a \Vrit of Inquiry of Dama-

rIa, &c. ges obtained. But the Judge would not give Judgment, be
caufe he had a defign to fet afide the \V rit of Inquiry, tho' 
it appeared there was no Irregularity therein; the Court gave 
their Opinions, that the inferior Judge Gould not grant a new 
Trial, nor fet afide a Judgtnent regularly obtained, becaufe 
it was altering tbe Law; but by the whole Court it was 
agreed a Judge of an inferior Court could fet afide a Judg
ment irregularly obtain'd, for that is no Judgment, but void 
ab initio, and not like an erroneous J udglnent which is good 
till reverfed for Error; and therefore the Court made a 
Rule that the Judge of the inferior Court might examine 
and inquire if the Writ of Inquiry or Judgment, if any, 
was by Fraud or Surprize, tho' flriClly regular, and 'if fo, 
that he might fet it afide without incurring the Contempt of 
this Court. 

I DE 
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DE 

cTerm. Sana. Mich. 
i Geotgii I. In tI1e King's Bench. 

Owen and Hughes. 

M, I R. J1
7

illes ~n~ved ta fet afide a., Rule for Proh.ibit~on Proh~b~tion 
. \ ta the Splntu.al Court; th~ LIbel was. far removmg~o~~~~ltual 
. ~, of the Readmg Delk out of the antIent and ufual 
place, and the Judge of the Court was he that read Prayers, 
and the Defendant not appearing, Sentence was againfi hi~ by 
the Court; Per Cur', there can be no Prohibition after Sentence 
tho' it be 'not on the Merits, for you might have appealed; 
an~ if he be Judge in his own Caf~, and it appear fa, yet Judge in his 

in the ; Law that is not allowed, fa there might be an A p_ own Caufe. 

peal to a fuperior Court, and, they might give Relief; and Remedy by 

nat like the Cafe of an inferior Court, where we are to Appeal. 

judge; and by the Court there is no Difference b~tween Sen..; 
renee by Default, and Sentence after a Heating; and the R I d'f-

Courtdifcharged the Rule for a Prohibition. 'hUa;ge~. 

DE 
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DE 

T erm.Santt. Mich. 
,9 Georgii I. In the King's Bench. 

The King ver[us Mayor and Aldermen of 
Carlifle. 

Return of a T. H, I S was a Jl,landamus to ref1:ore one John Simpfon 
Mandamus to to the Office of Capital Citizen of the City of Car-
reft-ore an 
Officer re- liJle, and the Return made was, that he gave a Bribe 
turned guilty f fi 0 hOI or h' S 
of Bribery. 0 txty Gumeas, toget er WIt) a Promne to IS on to get 

him an Excifeman's Place, if he would vote for one Patte/on 
to be Mayor of that City; he and one Tate Ganding Candi
dates for the fame; and in their Return they fhew a Power 
to remove, and that they removed him ob cau/as preed', ha
ving £lrft of all fet out before, that an Information was ex
hibited ad EffeEtum /eqtkntem, and then fet out that Ar
ticles were exhibited againfi him to the Effect in the Informa
tion, and then {hew the Offence as before mentioned, and the 
Oath of the Informer pofitively to the Offence. Per tot Cur' 
this is a good Return without any Convitl:ion at Law, tho' 
he might have been firfi convicted at Law; for tho' it be an 

Corporation Offence indiB:able at COlnmon Law, yet being alfo a grea't ::r Offe~~e Offence againH: the Duty of his Office, the Corporation have 
3n
gainft hi~ a J urifdiClion, there being an exprefs Power to remove; and 

uty, wlth- {~f ,'- . d . rr 
out Convic- the Ca e 0 TfJe Kzng an Lane went on that Dlnerence, 
tion at Law. where 'it was faid that to libel another was purely at Com

mon Law, and was no Breach of his Oath. And as to the 
Form of the Return, the whole Court after fome little Doube 
held it well, becaufe on the whole Return there appeared to 

. be a good Cau[e of Removal. 

I 
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DE 

Term. Sana. Trin. 
9 Georgii I. In the King's Bench. 

The King ver[us Doaor Middleton. 

I T was moved for an Attachment againfi him for writing gne/~ed ~n 
a Libel againft a DoCtor of Divinity in the Univerfity c~~:t ~~~tln 
of Cambridge; the Libel was contained in his Preface to ~u~~sr t:ef a 

a Latin Book about the Library of the Univerfity) Dedicated Libel. 

to DoClor Snape then Vice Chancellor; he 'came into Court 
voluntarily, and confeffed that he was the Author, and it 
was fo Recorded, and he was fined 50 I. and ordered to find 
Sureties for his good Behaviour. This was an honourable 
Aaion in Dr. Middleton: For, the firft Motion was made 
again(\: the Bookfeller for publifhing the Book, but he was t 
excu[ed on his getting the l)octor to confefs that he was 
the Author as above. 

F ff 
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DE 

Term. Sana. Mich. 
10 Georgii I. In the King's Bench. 

The King againfi The Chancellor, Mafler! 
and Scholars ~f the Univerjity of Cam
bridge, or Do8or Bentley's Cafe. ' 

T HIS Cafe is flated pretty much at large from the 
Record, 2 Lord Raymond 13 34, &c. but in Subfiance 
was as follows. 

}4'andamusto ' This was a Mandamus granted to reftore Richard Bentley to 
D~~~~!Oin his Degree of Doaor of Divinity, who was degraded by the 
the Univer- Vice-Chancellor's Court in the Univerfity of Cambridge for 
fity. a Contumacy in a Civil Suit, for four Pounds and fix 

Shillings, at the Suit of DoClor Middleton, without having 
been heard in any Court. 

The Return. 

if Obj. It is 
not returned, 
Depofitions 
were upon 
Oath. 

To this Mandamus the Univerfity made a Return, in which 
they did not fay that they had a Vifitor, which would have 
put an End to the Difpute jn B. R. but they returned a 
Power in the Congregation or Vice-ChanceIlor's Court to de
prive any Member for Contumacy, and that Bentley was 
Guilty of a Contempt in fpeaking Opprobrious \Vords of 
the Vice-Chancellor, and that he faid in this Cafe §luod fiulte 
egit, & c. and that the Congregation or Vice-Chancellor's 
Court had deprived him, but did not return tbat he was 
fummoned, as in Faa and Truth he was never fummoned. 
There were feveral Objections made to this Return. As 

Firjl, It does not fay that the Depofitions (of his 
Contempt) were upon Oath, but only fays the De~ofi

nons 
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t:cms of the Beadle were read: Nor does it appear before 
whon1 the Depofitions were taken; and one may depofe by 
\Vord without Oath. 

Second Objection, It is faid, that the [aid Depofitions were °h1j. 2h' SJ;,i , . h . . r h t at t. ey 
exhibited De contsmptu prted, whIC IS uncertaIn; ror t ey were De con~ 
might [wear De contemhtu, and yet might [wear him out of tehmpt~, 

Y '-' t erelore un-
Contempt, [0 that this Return Inight be True, and yet the ~ertain. 
Evidence might be he was not Guilty; fa it lTIay be he was 
Degraded for not being in Contempt: And fo is the Cafe of 
Convitlion, King and Green, Mich. 12 Annte, B. R. this was 
a ConviClion for felling Bread againil: the Affife, which fays 
only th3t the Witnefs to the Information was fworn De Ve-
ritate materiar', for which the Information was quafhed: For 
they ought to fet out what the \Vitneffes faid. Vide §Lueen 
and Randal, Pafch. I 3 Ann~. 

Third ObjeElion, 'Tis too general to [qy, That the Congre- Obj. 3· ['-~
gation or Vice-Chancellor's Court nlay degrade Propter con- ~::t::;;;-:!~: 
tumaciam, but ought to fet out what the Nature of tb2.t Con- too general. 

tumacy was. 

Fourth Objection, That a Cuf1:01n for the U niverfity or Ohj. 4. Cu-

V· Ch II' COb d fi:::>m to create ICe- ance or S ourt to create egrees, cannot e a goo Degrees, not 

Cuil:om. It is not true; for they cannot create, but they may good. 

confer, becaufe this is a Right granted to them originally 
from the Crown. 

Fifth Objection, There is no juil: and reafanable Caufe, 
degrade far a Contempt in \Vords only. 

Obj. 5. Can .. 
to tempt in 

Words not 
f uffi cien t, 
&c. 

Sixth Objection, It is no where fhe\vn' for what Cau[es he Obj. 6. Not 

was degraded; it only fays Et fuperinde, and thereupon be ~~wn c!0~. 
was degraded; that is only to fhew what followed in Point ;c~t 31-." 

of Tinle, but nothing eHe. 

Seventh ObjeCtion, They have exceeded their Jllrifdiaion Obj. 7.' They 

h F h P r . b d J: • I d' exercIfed very mue : or, t e ower prelcn e ror, IS on y to epn ve more Power 

from all Degrees in the Univerfiry, and this Decree and Judg .. than t!:;:y 

ment is to degrade ar:d deprin: him frema11 Titles, Degrees, ~~~:C';Jf . 
an';, 
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and all Rights whatfoever, Ab omni jure in Univerfitate, whic.:h 
i~ not prefcribed for. 

Obj. 8. Tlle Eighth Obje[!;ion, In the laft Place the Party Defendant W2S 

lfiJ,arty not
d 

not iummoned) which is againil: natural Jufiice, and againfl: 
ummone, 

the Law of God and Man. 

Antiquity. of Mandamus's or kIandatory Writs are very antient, as old 
tl~ed[e ,tV nts, as Edward the Fira, if not older; and the Two main Ends 
Ule to expe- ,. 
dite Jufiice, of them are to expedite Jufilce and to prevent Oppreffion 
and prevent ' B d' f M {' h C . R f Oppreffion. In great 0 les 0 en, LlC as orporatlOns. eturns 0 

Returns of Mandamus's are Anfwers to the King's Commands, they there
them ought fore ought to be true and clear; and indeed they require the 
to be true, h n 
clear, and utmofi Certainty, even much greater t an an Indil.rment: 
certain. For, that may be travers'd, but here the King can'c traverfe; 

but if the Return be not clear, a peremptory Mandamus goes; 
for if the Party quibbles, or prevaricates, he is fuppofed not 
to be able to give a better Anfwer. In the next Place, this 

This Man- is a very proper Mandamus, for it is to reflore a Member of 
aamusproper. • iT.' • 
The Office a great CorporatIOn to a great OUlce, a Dlgnlty and a Free-
great. hold. Firjl, An Office that concerns the Government of a 

Corporation, and fa agreed in the Retllrn. And is not the 
Government of fo great an Univerfity as Cambridge of as 
great concern as the Government of a poor Borough? 

It is a Civil Secondly, It is a Dignity meerly Civil, granted originally by 
Dignity, the Crown, and conferred by the Univerfity. And it is a 
and for Life. Place for Life. But [uppo[e it Spiritual, the immediate 

Confequence would be Lois of Temporal ProEts in his Pro
feffodhip of Divinity, & c. Thirdly, Befides, it concerns the 

~~ c~n~~ns Legifl.ature, for they chofe Members of Parliament, and are 
~~;e :~~ j~- Jl1Hices of Peace; [0 it concerns the JuHice of the Nation. 
~ce. of the It was obferved that the Vice-Chancellor might have pro-

atlOn. ceeded by the Civil Law in the Ab[ence of DoCIor Bentley, 
and that his not appearing was no ObfiruC.tion to the Proceed
ing in the Caufe. 

But this is now Inade a criminal Proceeding, and found .. 
ed upon a moil: abominable DoCtrine, i. e. that a Man can .. 
not repent, r hat becanfe he has [1id he will not obey the 

I . Proce[s 
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Proce[s of one Court, that he will never obey the Procefs of 
another. Suppofe tbey bad committed him for fafe Cufiody, 
muH he not have had Tilne to defend bimfelf? Sure he roufr. 
It is a Dignity meerly Civil, granted originally by the 
Crown, and conferred by tbe Univerfity; the Djgnit~ is 
the fame, whether applied to a civil or fpiritual Perion. 
\Vhat \vas [aid about Degrees being only Licences to teach Degrees are 

.. r D more than 
was wrong [aJd ; for LIcences to teach were long belore e- Licences to 

grees, which were about the Year I 200, and there was teach- Teach. 

ing in the Schools long before there were U niverfities; and 
even in King Alfred's Time there were Licences for teaching . 
School. There was no fucb thing as a Degree till they were Degrees, 

a Body Corporate, and after they were made [0, and there- ~~:~. they 

upon they had many Grants of great Privileges from feveral 
Kings and Q-leens of England; and in particular they had 
Grants to them of the Privilege of Proceeding according to 
the Civil Law; which were all voidable Grants until Queen 
Eli~abeth's time: And then all their Rights and Privileges, 
(and in particular this of their Proceeding according to the 
Civil Law in their Courts) were confirmed and efl:abliihed 
by Ad: of Parliament, in as particular a Manner as if they 
had been recited Verbatim in the AB: of Parlialnent, which is 
fet out in the Return, otherwife they could not have fet out 
all their Rights and Privileges. 

This Cau[e was argued feveral Times, and the Court The Return 

was clearly of Opinion the Return of the Mandamus was ill. 

naught in Form and Subftance, and fo ordered a peremp- A perempto

tory Mandamus to reftore him to every thing he was de- ryMandamu.1 . d f granted, 
pnve 0 by that' Judgment, or Decree, of the Univer-
firy; and the Court thought moil of the ObjeClions to the 
Return to be good, but gave their Judgment for a peremp-
tory Mandamus on one of them only, \\' hich could not be de-
fended: And that was his not being fummoned. And it for want of 

mua be taken they proceeded according to the Common Summons. 

Law of England, unlefs they had fet ont particularly that 
th~y proceeded accordin~ to the Civil Law, which they 
mlght hatre done. And It is not enough ti.~ fay Secundum 
conf' Univerfitatis. 

G g g As 
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Authorities As to the not fummoning the Party, I will Inention fame 
on that Head. f' 

Cafe for 
Words 

few atnong very many Cales. The 39 H. 6. 32. tIle 
Duke of Norfolk, Marfh3~ of the King's Bench, abfented 
himfelf, tho' a place concerning the Adminiflration of Ju
fiice, yet there can be no Forfeiture until he be fummoned· 
for, he may excufe hinlfelf. 9 Edw. 4. held by the Chan~ 
cellar and Judges, that it is required by the Law of Na
ture that every Perfon, before he can be punifh'd, ought to 
be prefent ; and if abfent by Contumacy, he ought to be 
fummoned and nlake Default. 

In Charles the FirO:, The King verfus Barnardifton, Recorder 
of Colchef/er, reilor'd becaufe not fummon'd. 

The Twelfth of Charles the Second, The King verfus Cam
pion, 1 Sid. I 4. 

The Office of Town-Clerk reftor'd, The King and 
Glide, 3 & 4 W. & M. 

The !?2.!.teen and Serjeant Whitaker, Hill. 4 Antu, zn B. R. 
2 Salk. 4341 435· 

DE 

Term. Sana. Mich. 
I I GeorgJi I. In the King's Bench. 

Afton and B/ac~ra'Ve. 

fpoken of a T' HIS Was an ACtion on the Cafe for fcandalous 
Jufl:ice of. .' 
Peace, in re- Words fpoken of the Defendant as In the Executlon 
lation to his of his Office as a J uilice of Peace, and laid [0, 
Office. d h h .' h' OIL 
1 Mod. Cafes an t at t ere was a ColloquIum concernmg IS IDee as. a 
27 0 • Ju1hce 
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Jl1ftice of Peace; and tha: the De~endant hav.ing a Difcourfe 
of him and of the ExecutlOn of hIS Office, fald thefe \Vords, 

207 

AJr. Afton is a Rafcal, a Villain, and a Lyer. Rafcal from RaCca!, Vil

the French, Raf ai, Villain, that is one \V ho is difhonefl: and lain, Lyer. 

corrupt, and to be a Lyer figniBes one that has the habit of 
Lying, and one who is as bad as a Thief; and the Office 
of a Jufiice of Peace is partly Judicial and partly NliniHeriaI. 
2 Cr. 58. 

The Word Jacobite is now AB:ionable, tho' formerly not Jacobite, 
1"' K . S r..~ d h 11 fl"· Aetionable. 
'10. nave In axon, ngnlne t e meanell 0 ~ervants, Knave. 
but that was in very antient Days; now it flgnifies Falfe 
and Deceitful. The Q-leftion here is, \Vhether the \Vords 
be Scandalous? There is the Cafe of Duval and Price, Show. ParL 

of a Juflice of Peace, faying he was difdftcted to_ the Go- ~:~:~:~~d) 
vernment; the Judgment was affirmed in the Exchequer &c . . of a 

Chamber, but that Judgment was reverfed in the Haufe ofpJ~tfl:lCe of 
... ace, 

Lords, becau[e it did not appear they were fpoken of hilu as not laid 

a Jufl:ice of Peace and no Colloquium bid of his Office offpokenofhim 
Jufl:ice of Peace; 'which infers if it had been, it would lie. as fuch. 

And it lnnfi be underflood L~'er and Villain in his Office, c 11 n' 
;./ ODurUC1:lOn 

taken in conlmon ordinary Senfe and Meaning; for, taking in mitiori 

Words in mitiori Ienfu is long fince exploded. ~;f. explo-

Per tot Cur', The Plaintiff ought to have his Judgment ; Judgment. 

fc h nr d S d 1 h J 11· t' b for tne Plalll-or, t e H or s are a great can _ a to t e LlJ LIce 0 Peace, e- tiff. 

ing fpoken of him as in the Execution of J uHice; it is as much 
as to fay he is a Villain, a Rafcal, and a L yer in the Exe-
cution of his Office: It is fcandalolls to fay he is a Rafcal, 
and Villain in his Office; but to fay he is a Lyer in the 
.Execution of his Office, is as much as to fay he is partial 
or corrupt in the Execlltion of his Office: For, if he were 
a Lyer in the Execution of his Office, he mufl: give falfe 
Judgments, knowing them to be [alfe: For, it can-
not be a Lye, unlefs he knows it to be falfe. And tho' 
it were a right Judgment, and he thought it to be wrong, 
and fo intended it, it wotlld be Partiality and Corruption; 
and the Scripture fays, That a Thief is better than a Man 
Mcuftomed to Lying. And \Vords now are to be taken by :~;~~~~~~ 
the Court as they import and mean in the Senfe of the By-

flanders, 
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flanders, and in common Parlance, and underflanding 0: 

Words; and not in Mitiori fenfu as the old Rule was, no\\ 
exploded. 

Clancey's Cafe. 

What makes UPON a Debate in the Haufe of Lords Decemher 15, 
fn:~~:~sand 1696, relating to the Bill for attainting Sir John Fen
what not. wick of High 'rreafon, the Opinion of all the Judges then 

pre[ent, vi~ .. Holt Chief Juftice of the King's Bench, Treby 
Chief J ufiice of the Common Pleas, Ward Chief Baron of 
the Exchequer, Jufiice Turton, Jufiice Powell, Juflice Samuel 
Eyre, Baron Powys, and Baron Blencow, was dked whether 
Clancey (having been conviB:ed of an high Mifdemeanor, of 
which the Record, was produced) in aCtually giving George 
Porter 3 00 Guineas, and promifing n10re, to withdraw him
felf into France, thereby to prevent his further Evidence a
gainil: the Lord Aylesbury, the Lord ~lontgomery and Sir 'John 
Fenwick, for which he had Judgment to Hand in the Pillory, 
(and did fo fiand) might be admitted a \Vitnefs, either 

Firjt, To confront George Porter in his ,Evidence before the 
Houfe of Lords. 

Secondly, Or to be admitted a Witnefs in any other Cafe. 

As to the Firfl, \Ve were all of Opinion he could not, it 
being utterly improper to pennit him, after his ConviB:ion, 
to come and confront and give Evidence againfi the very 
Perfon, upon whofe Evidence he was before convi8ed by 
VerdiB:, and to purge himfelf of that very Crime of which 
he was fo convicted. 

And as to. the Second, We were all of Opinion (Except 
Holt ChiefJufiice, who did fomewhat hefitate, yet faid upon 
further Confideration he might alfo agree) that Clanc~y could 
never after be admitted a :Witnefs in any Cafe; for. that 

he 
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£ h 1 n. d' . h It depends he was become Inlamous, not t at meer y nan mg In t e rather on the 

Pillory or Judgment fo to fiand, did of itfelf make a Man Nature of 

[ 
£. " b d ' d the Offence, infamous to uch a Degree as never alter to e a mItte a than on the 

\Vitnefs (tho' Co. Lit. 6 b. does feem to intilnate as much); Pu~ifhment 
] r n. d' h 'II whIch wai for, if a Judge fhou d lentence a Man to nan In t e PI 0- infliCted. 

ry for a Trefpa[s, a Riot, a Libel, or [editions \Vords, and 
he fhould [0 fiand, yet this would not make him Infamous~ 
fo as never ta be admitted a \Vitnefs; becau[e the Crimes 
in their own Nature are not perfeB:ly Infalnous, but rather 
Exorbitant in Paint of Raihnefs and Miibehaviour: But he 
that has been conviB:ed of, or flood in the Pillory for Per-
jury or Forgery, is truly Infamous. And fo is this Clancey; 
for bis Crime was a baie and clandefiine Endeavour to ob-
ihuB: the publick J uflice of the Kingdom; Dot by difcourfing 
or arguing \vith a \Vitne[s, or endeavouring to convince hilU 
with Reaion; but by downright bribing and corrupting hilu 
with Money: \Vhich no Man would attempt but a bafe, 
Inean and infalnous Rafcal; and that to prevent the Difcovery 
"and Punifhment of certain Criminals, who had been con-
fpiring againfl the publick Safety of the Kingdom, as Porter 
had before upon his Oath affirmed. And this was a Crime 
not meerly of Mifbehaviour} like a Riot or Libel, but even 
of Corruption relating to Evidence and Tefiimony, and it 
were againH: Rea[on ta admit that Man as a good Witne[s, 
who has been convitted of bribing and corrupting of a \Vir-
nefs as fu ch. 

Replevin Bonds. 

T HE S E Bonds, caJIed Replevin Bond~, are given to Replevin 

fecure Pledges of both Sorts, Pledges to make a Re- Bodndls
1 

goobdl 
an a owa e 

turn, and Pledges to Pro[ecute, and Bonds are now in Lieu in Law, :1nd 

of Pledges: Here was Debt on a Replerin Bor:d brought by ({~~rr~~d 
the Sheriff; and the Condition was, to appear at the :iext 
COllnty~Court, and there to profecute her AClion with Ef .. 
feB:, and to make Return of the Goods and Cattle, if Re-
turn !hall be adjudged by Law, and to indemnify the She .. 
riff for grantin~ the Replevin, and delivering the Cattle. 

H h h De .. 
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The EfFeCl: 
of a Reple
vin Bond. 

Reple:vin Bonds. 

Defendant pleaded that {he did appear at the next Coun. 
ty-Court, and profecuted there, and no Return there ad. 
judged. 

Plaintiff replies, there was a Recordari facias loquelam intc 
this Court, but the Defendant did not profecute in the Com
mon Pleas, but a Return adjudg'd againft her, and that fhe 
had not returned the Goods. Per tot' Cur' this Plea is naught, 
for it is not enough to profecute in the County-Court, but 
{he muil: fol1ow it; and if a Return be adjudged in any 
Court 'tis enough, for the Condition is to go to the End 
of the Caufe. Nichols verfus Newman, Pafch. 3 Geo. 2. Vide 
Carthew 249. Chapman verfus Butcher's Cafe in Point, but 
not mentioned in Cafe above; and held per Cur' to be a 
lawful Bond, and fuch is the u[ual Courfe now. 

Lutwydg, ver[us Jamefon, Mich. 4 Ceo. II. 
c. B. 

D EB T on Replevin Bond, and upon Oyer the Condi~ 
tion appeared to be, not only to profecute with Ef. 

fett, and to make a Return of the Goods, if a Return be 
adjudged, but a1fo to indel11nify the Sheriff againil: all Dama-

Plea .perfor~ ges, by Reafon of granting the Replevin. Plea that he per ... 
mavzt omma £' d 11 h d' . 'd J I d h ill. lorrne ate Can It1On8. Per Cur an Counle agree t e 

Plea Was naught, for he fhould plead he did indemnify. 

Cur': Jlldglnent pro.~ Carthew in Point, 248 and Vide 243~ 

There was another Cafe of Hayne ver[us Brigg, Mich. 
5 Geo. 2. C. B. This was an A8:ion on a Replevin Bond, 
and the ObjeB:ion Inade, was, That Pledges ought u> be re· 
turn'd by the Sheriff. 

Replevin Per Cur' : Replevin Bonds held to be good, and are given to 
Bonds aood, J 1 d f r 

• b leCUre P e ges 0 both Sorts, as welJ to prolecute, as to 
their EffeCt 1 R Tl d· fl' . {'. rna ce a eturn. le Faun atIOn a t lIS was a SCIre laClas 

againfi the Defendant, as the late ~,herift~ on the Statute of 
J J~. 



-In the King's Bench. 

Weftminfter the 2d, for want of taking Pledges on a Re
plevin. 

There was quoted the Cafe of Nicols and Newman, Pafch. 
3 Geo. 2. Carthew 24-8, 249. Chapman verfus Butcher, a 
Cafe in Point held to ,be a lawful Bond, and the ufual 
Courfe, Salk. 94. There was Iikewife the Cafe of Laekwood 
and Feak, in the Common Pleas, that Replevin Bonds are 
now allowable, and the COlnmon PraClice. 

Replevin Bonds are- now affignable by I I Geo. 2. cap. 19. 
attefied under Sheriff's Hand and Se al in Prefence of two 
credible Witndfes; and may be done without Stamp, fo 
that the Affignment be £tamped before AClion brought 
thereon. Remedy therein by Rule of Court. 

DE 

Term. Sana. Hill. 
10 Georgii I. In the King's Bench. 

Plunket and Gilmore. 
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A c T ION on the Cafe by a Vintner againfi the I Mod. Cafes 

Defendant, for procuring a Soldier and others to 215. 
• • Cafe lies for 

come Into her Haufe, (one of whom was In \Vo- afpecial Kind 

man's Cloths, and pretended to be a \Vhore) and procuring?f Trke!pafs, 
,( J III rna mg a 

them and the Mob to cry out a BawdyhouJe, a BawdyhouJe, Tavern be 

fa as to have it to be reputed as fuch, by which the Mab ~~~~r~~r1; 
threw Stones and brake the \Vindows; and on a \V rit of Error Houfe. 

out of Ireland it was held the AB:ian lay, and Judgment 
affirmed; for this made the ,Tintner liable to a Pro[ecution 
for a diforderIy Haufe; for, this would be Evidence of it. 

DE 
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DE 

Term. Sana. Trin. 
10 Georg,ii I. In the King's Bench. 

Reynolds again!l Clark. 

1 Mod. Cafes T R ~ SPA S S was brought .by the Plainti~ for entrinl 

T
272

'{j r. 'II hIS Court-yard and placmg a Spout 1n that Yard 
re pais WI • 

not lie, but. by Reafon whereof the Rams came down from tru 
CaN fe, r.wher~ Houfe into the Yard, and hurt the Foundation of the Plain 
a UJance IS , 

occafionc:d by tiff's Stable; by the Defendant s Plea (who juflified) it ap 
~~h:~4~as pear'd the Plaintiff was Owner of the Yard, but the Defeo. 
lawful. dant had the Ufe of it by Grant from the Plaintiff; the SpOU! 

was 6x'd to the Defendant's Houfe by the Defendant, wher 
the Rains came, the Water being colleB:ed upon the Defen· 
danes Houfe, came down into the Yard in great Quantities: 
and fapp'd the Foundation of the Plaintiff's Stable. 

It was agreed per tot' Cur', that if this had been an Ac
tion on the Cafe as for a N u[ance, the Defendant could not 
jufiify it, becaufe there was no Spout fet up before, fo he 
can't ereB: a Nufance; but per tot' Cur', Judgment for the 
Defendant; for, Trefpafs will not lie, but an ACtion of the 
Cafe ought to be brought; becaufe what he did was lawful, 
or at leaH: it did not appear to be unlawful; and this Damage 
was not the immediate Confequence of fetting up that 
Spout. 

Arch .. 
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Archbijhop of Armagh and lFhaley againfl: 
The Kin!;. 

I Na P2....uare 1mpedit brought by thi King in Ireland, on By the DK~ath 
. f h' , B h' l d of the mg a WrIt 0 Error to t e Kmg sene 10 Eng an , a Writ of 

Judgment was given for the King· a Writ of Error in Par- ~rror in Par-
, • lzament aba-

liament was brought, Tefted the Fourth of May, In the te~; th~ 
Time of King George the FirH, but returnable Tres Trin. ~:;tg b;~~g a 

which was the Eighth of July; the King died the Eleventh the k~turn 
f '4, 1" bI . h K' 'T' falling with-o June, 10 It was not returna e In t at 109 S Ime. in the Reign 

By the Houfe of Lords, and feven Judges (whofe Opinions of the Suc-

were aiked) this Writ was abated; becaufe the King him- ~~:rReafon. 
felf was a Party Plaintiff, and dead, and yet Judgment 
given for the prefent King; and it was held, it was not 
within any of the Savings of the Stat. I Annte fea. 1. 

cap. 8. or Stat. Ed. 6. the Intention was only, that the Not. within 
. n fL 1 'j" f Stat I Anne, 

SubJel:.1: luOll d [lOt be hurt by the Demne 0 the Crown, c, 8. nor 

and therefore no Original Writ ihould abate by the King's Stat. Ed. 6. 

death between Party and Party; but if the Plaintiff died 
the Suit muft abate; tho' the Cafe of The King and Ayre, Cafes L. E. 
Hill. 3 of George, was cited, which was a Scire Facias to 1.58, 354. 

repeal a Patent for keeping a Fair; bue there It was Ie. 
~urnable before the Death of the King. 

Ie was agreed that a Scire Facias was not a Writ Original 
but J udiciaI. 

Iii DE 
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DE 

Term. Pafch. 
9 Gulielmi III. In the King's Bench. 

P 0 0 R. 

The Inhabitants of Walton and CheJlerfield. 

~efiden.ce for SIR Paul Jenni/on had a Boy which ferv'd him a Yeal 
EducatIOn • • 
does not gain or more, and after for hIS Preferment, he puts hIm to 
a Settlement. a Barber in another Parifh to learn to fhave and buckle 
Carthew • d h' S f M d h be 
400. s. C. a WIg, an gave 1m a urn 0 . oney, an t e Bar I 

Skin. 67 I. was to maintain him for a Year; there he ftaid for a Year, 
~·SSk. 479. and learnt accordingly; per Cur', this is neither a hired Ser~ 
s. C. vant nor an Apprentice; the Order was quafh'd, for, the 

ContraB: is between Sir Paul Jennifon and the Barber, and no 
Contra8, of the Servan t, nor was he bound to ferve the 
N" ear out, nor does the Mafter undertake he fhall ferve 
the Year out, fa no Obligation at all on the Boy, nor 
~n the, Mafier on his Behalf; and if the Boy went away, 
his Mailer could not fetch him back again, for it was no 
hiring, becau[e the Boy did not confent, he was no Appren~ 
tice becau[e not bound to ferve. 

DE 
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DE 

Term .. Sana. Mich. 
12 Gulielmi III. In the King's Bench. 

The King, and Inhabitants of Audly. 

T HIS was an Order of Seffions mov'd to be confirm- Parilh Levies 

ed, which was expreffed to b~ for Parifh Levies ; ~;~~,i:an't 
~ and it order'd a Rate in 166,) to be a Handing ~ ~~de Ra 

, ' InlO",mg ate 
Rate for the future, and to be confirm d; ;1nd another Rat~ f;r th~ Poo~. 
to be quafh'd. . 2 Salk. 5 z6. 

S. C. 

.. tft Exception, 'Tis not an Appeal of the Inhabitants, 
but of one particular Perron; fo the Rate fhould not be 
quafh'd, but alter'd only, and tqe Perfon reliev'd. 

. zd Exception, It is faid for Parifh Levies, \vhich might 
be a publick Tax or Church Rates. 

3 d Exception, Th~ Conrt can't confirnl a Rate that was 
made in 166') to be a £landing Rate; to confirm an old 
Rate is wrong, for it ought to Iaft but for that Year • 

. 'Per Holt, This is againfl: Reafon, we can't confirm an 
old Rate, whole Affeffments may be quafh'd where made 
on wrong Ground, then everyone is aggriev'd; and if one 
can't be reliev'd without altering the whole Rate, the Rate 
Inay be quafh'd. Order quafh'd per Cur'. 

Cited Hill. 4 W. & M. The Cafe of the Parilli of 
,YcJvbwy, the Order was, Henceforth the Parilh is to go by 
fuch a Rate; it was held that it fhould extend only to that 
prefent Rate. Mich. I 2 Jy. 3. 

DE 
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DE 

Term. Sana. Trin. 
8 Georgii I. In the King's Bench. 

The Inhabitants of Weft Hertley and Eaft 
Clendon. 

;::~~o~Pruf- Aservant hired for a whole Year~ but two ,Days 
fered to pre- before the End of the Year hIS Mailer fald he 
ve~t. the fhould [erve no longer, tho' the Servant infifl:ed 
gammg a 
Settlement he would flay out his Year, yet his Mailer forced him to take 
by Service. his \Vages, and to go, and faid he fhould not gain a Settle~ 

ment, and the Parifh was uneafy. 

Pcr Cur', Quafh the Order, for 'tis Fraud apparent in the 
Mailer who can't hinder his Servant from gaining a Settle
ment, when lawfully hired. 

DE 
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DE 

Term. Sana. Trin. 
I Georgii I. In tIle King's Bene1l. 

The Inbab:tant.r of Hanway and Mauton .. 

SALKELD quoted the Cafe of Duns/old and TVeflborough- Where the 

Green; there the Father's Settlement could not be known, ~~tt;~~~;ife 
and therefore the poor Perfon was rent to the Place of the or Mother, 

h ' I Jl I I I or by Birth, Mot er s all ega Sett enlent. fhall take -
. p~~ 

\Vhere a \Voman has a Settlement, and marries, her Set
tlement is gone and fufpended, at leaft if her Husband has a 
Settlement, but if he has none, then ilie retains that of her 
own. Trin. 6 AnndJ, Inhabitants of Sttventon and Marton, the 
Man went for a Soldier, \Vife and Child found in Vagrancy; 
held that Birth in cafe of ,r agrancy makes a Settlelnent of 
the Child, and was rent to the Place of its Birth, and Order 
confirm'd; Bafiard is fettled at Place of Birth on the fame 
Reafon, becaufe he has no Father. 2 Bulfl. 3 5 I. 

Chief J ufiice Parker: The Child here has neither Father 
nor Mother, and nothing here appears to defeat the Mother's 
Settlement, for here is no Settletnent of the Husband appears. 
N urfe-Children muff: be maintained by Pariili where they are 
fettled; but here the QueHion is, how far the !\10ther's Set
dement fhall be the Childrens Settlelnent. A Child has a 
~ ettlement by Birth no otherwife than as it goes \V ith the Fa
ther; if the Father die before ever the Child comes to live 
with him, I don't know whether that has ever been fetrIed. 
If a Scotsman marry a \Vife, and a Child is born, the Child 
is fettled with the Father, and the \Vife has no Power over 
~he Child, and as long as the Husband continues there they can-

Kkk not 
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not fend her away, for he is the Head of the Family. Ordel 
was affirm'd as to Mother and quafh'd as to Children, that 
the Mother was to be fettled where fhe was born, and the 
Children where they were born. . ~; , 

Inhabitantj oj St. Katherine and St. George. 

'Whether the THE Cafe was, A. the Husband has a Settle, ment in B. 
Settlement d d' d c. 1 ,u' I:' S I . 
of the Father ' _ ,an les, an al rer t 1e ~"ue gaIns a ett ement In C. 
is the Settle- whether the Children fhall go to the Place of Father or Mo .. 
ment of the , 1 . 
Children. ther s Sett ement. " 

Nott: If Children under [even Years, mua go to the Mo
ther, and ought not to be reIna\,' d where Father is; Comncr 
and Alitton -held fo on Debatep 

Bowneck: She has gain~d a Settlement for herfelf, but not 
for her Children. Mich. lOW. Order to remove a Man and 
11is Family, quafh'd for the Uncertainty of the Word Family, 
what that really imported; Children gain a Settlement as 
part of the Family, and have a Settlement wherever the 
Father is fettled, the Dependent mull follow; but if a \Vi .. 
dow Inarry an Husband, her Children can gain no Settlement 
by Rearon of the Husband's being fettled ; here is a Settle .. 
Inent of the Father, and why fhould they be fettled where 
the Mother is; they can't be unfettled by the AC! of the Mo
ther. 

The MothCl! Chief Jufiice Parker: There is no Difference between the 
:n her \Vi-
Jowhood Father's Settlement and the n1other's, they are as much the 
~13Yl gain a Mother's Children as the Father's, the Reafon is equal to be, 
uctt ement • . 
for the Chil- fctded where the 110ther IS, as where the Father IS ; when 
d"ren uynder a \Vornan marries, her Husband is tlle Head of the Fam'ily, 
even ears 

vf Age. but as long as the is a "Vido\v {he is the Head of the Family, 
and whilH: fhe is a \Vidow 111e is bound to maintain her 
Child as much as a Fclther, Nature requires it ; it is as unna .. 
nual to force a Child fronl the 1vlother as fronl the Father; 
fo that if fhe gains a Settlenlcnt, her Children mufl: too; [0 
Per (ttr', the Order was quafh'd. 

1 DE 
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Term. Sana. Hill. 
I I Annte. In the Queen's Bench .. 

Inhabitants of Doultil1J; and Stoke-Lane. 

CHief Ju!l:ice Parker giving Refolution of Court. 

The Difficulty arifes on I 3 & 14 Car. 2. cap. 12. feet. State' 13 ~ 
14 ar . .£. 

21,22. Ch.I2.ex-
tends to all 

the Counties in England and Wales, viz. as to appointing Over[eers of the Poor in Townihips 
where Pariihes are too large. 

J fi Queflion is, Whether this AB: be general and extends 
to all the Counties of England. I think it is a 11iilake 
to fay that Claufe extends to no other Counties than thole 
named, becau[e the Words are exprefs; for befides the 
Counties there particularly nam'd, it goes on and fays, 
and many other Counties in England and Walts; [0 Wales 
lTIufi be excluded if it be to be conhn'd to the Counties 
nam'd, [0 it muft extend to all Counties. 

2d Qlefiion, If it be general, then whether it be con-
fin'd to Towns and 'Villages, or may extend to all Extrapa- Extraparo

rochial Places that are not [0. It is recited indeed that by c?ial Place~ 
.• ' • (If Towns 

Rea[on of the Largenefs of the Panfhes ]n thofe CountIes or Vills) 

nam'd and others, the Beneflt of 4 3 Eli~. could not be ~~~i~~~~e 
had; but it does not fay, that thofe Towns and ,Tillages 
lTIufi be in Pariilies; but that the Poor within every 
Townfhip or Village within the Counties aforefaid, fhall 
be provided for within the Townfhip and 'Vilbge wherein he 
inhabits, or wherein he was Iail lawfully [etried; which 
jhews it e::tends to al1 the Towns and ,Tillages in any Coun-

. ty, 
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But not if 
they be not 
Towns or 
Vills. 

Poor. 

ty, if they can't reap the Benefit of 43 Eli'{,. Therefore 
Extraparochial Places, tho' perhaps not within the direCl: 
'Tiew of the Legiilators, yet are within the expre[s \Vords; 
the Poor in ever~ Town and Village. And th~ J ufiices may 
in 'towns and VIllages execute all the Power In Towns and 
'Tillages) as they have within ~ny ~ariih or Parifhes, by 43 
Eli~. the Confequence of whICh IS, they may be fetded in 
thefe Places, and lllSY be remo\'ed from them; and tho' 
there were no Officers before, yet by this Claufe the Juftices 
may appoint fianding Overfeers in thefe Places, to'" take care 
of the Poore 

However this Order of Seffions is naught, becaufe this is 
not within a Town or Village, and therefore tho' Extrapa .. 
rochjal Towns and 'Tills are within this Law, yet not other 
Places which are neither Town nor "Till. If it were faid 
at Brelvcomb's Lodge generally, and no nlore, that might be 
intended a ViII; but this is faid to be a certain Extrapa
rachial Place call'd Brewcomb's Lodge; fo that thi? may be 
but one Houfe, for it mutt coniii! of feveral Houfes and 
Inhabitants; fo that it not appearing to be any more than 
one fingle Houfe, it is not within the AB: of Parliament, 
and fo the Order ought to be quaih'd. 

~n ~~~h ;~~ The Iafi legal Settl~ment n1uil ?e . expoundce.,,} fuch Settle
be fent to his ment as can be by thIs AB:, &c. It IS of Conre~dence whe
lafl: legal Set- ther he can be fent back to this Extraparochial Place· fuppofe 
tltment ' 

. one go and live as a Servant in an Extraparochial Place, 
being neither Town nor \Tillage, would this difcharge him 
of all other Settlements? As he {hall not flay where he is 
not fetded, fa he mufl: go where he is Iail legally fettled 
where he could be [ent; Iaft is laft in Law, and an Extra
parochial Place is the fame as jf it were in Ireland. 

t The 
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The Kin%, and The Inhabitants of FC7Jerjham 
and Graveny. Pafch. 7 Ceo. I. 
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A Maid was hired for a Year to a MaHer and ferv'd Servaht gaIns 
• " ' Settlefuent in 

for a 'Year, the Houfe flood In two Panfhes, the Ma- Parilh where 

fier lay in the Pari!h of A. and all the Service was done to he lies. 

the Mafler in A. but the Maid lay in the Parifh of B. in the 
fame Houfe; the Court refer'd it to the Judge of the Affize 
(whi~h was Judge Eyre) and he confer'd with two other 
Judges, and all three were of Opinion that {he was fettled 
in B. where the Maid Servant lay. 

The Saxons u[ed, when a Perron lodged only one Night in 
any Place, to call him U~-cup) Uncuth, i. e. unknown in 
Engli,fo.; if he lodg'd two NIghts in one Pbce, he was called 
[jerc) i. e. in Englijb, Guefi; if three Nights, he was then 
calI'd in Sdxon Azenhine) i. t. Servus or Familiaris. 

DE 

Term. Sana. Trio. 
4 GeorgJi I. In the King's Bench. 

George ver[us P07.vel . 
• 

INdebitatus AfJumpfit for Money lent and receiv'd to his Ufe, Plea of Alier: 

~nd on Injimul ComputaJJet; the Defendant pleaded that the Enemy, how 

I I · "if I" b" d . to be pleaded 
) :.lIn tl was an A len orn In France un er the ObedIence of when in A-

Lewis XIV. King of France, and an Enemy to the King ofblate~~~t of 
,. t 1e ~ ',' fI t, 
Eng/fwd, and that hIS Parents were born under the fame Obe- and wben i,J 

L I 1 dience, Bar 
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lit the King's Bencb. 

dience, and not under the Obedience of the King of England; 
and that he was at the Time of the Bill, and is now under 
Obedience of the King of France, 3n Enemy to the King '; 
it W::iS replied, that the Plaintiff W3S at the Tinle of the Pro .. 
tlli[es, afid now remains in this Kingdom, by Licence and 
Protettion of the King, vi~. apttd iuch a Place, to which 
there is a Delnurrer; and thereupon Judgment for the 
Plaintiff. 

Per Cur', This is a good Replication. \Vhere the Plea is in 
Abatement to the \Vrir, and concerns the Perron, then.it is 
to be tried where the \Vrit is brought, and if pleaded an 
Alien Enemy in fuch Cafe, it Inuit conclude to the Coun .. 
try; but if Alien Enemy be pleaded in Bar, the Plaintiff is 
to reply that he was Indigena at [uch a Place in England, <:1 
hoc parat' eft verificare; this reconciles the Difference in the 
Books which feeo1 to differ about this Plea. There was a 
Plea of an Alien Enemy to a Scire Facias on a Judgme'nr 
in Affife, 3nd held no good Plea after a Judgnlent of Reco .. 
very in Freehold, but to the Original Action it would be a· 
good Plea. 

Dr. Sberlock again!1: The Dealt and Chapter 
of' Nor'lvich. 

, 

A Grant of QU E E N Anne by her Letters Patent makes Dr. Sher
~~~~i?l;o:~ lock (being then 1vlafier of St. Katherine's Hall in Cam· 
void at Law, bridge) and his Succeffors (M3Hers) a Corporation; and 
made effectu- k h P r bi f h' d IT' 1~ b 
al by an Ad nla es tern enons capa e 0 avmg an POllet 109 t e 
of Parlia- firit Prebend in the Cathedral Church of ;:"'~orwich which 
ment. which 'h Id f' II b db' h "J:. d amounts alfo 1 OU a, or e vacant, an e 10 t e Qleen s Gut; an 
~~J;~~p;i~~(_ f~r the better Support of the ~aid Thomas Sherlock j\~afier and 
pe?fation hIS Succe[ors MaHers, her NlaJefl:y grants tt> the [aId Thomas 
~~~~ ~~~i~~~- Sherlock Mailer, and to his Succeifors Mai1ers, [uch Prebend, 
Plurali~ies, to hold to the [aid Thomas Sherlock Mailer, and to his Succe[" 
~l:~t~~~s l~~a~ fors 1vlafiers, as long as he or they fhall continue MaHer 
Dean and and Mailers; and grants that the [aid Prebend be united to 
Cl1apter. h f:"d 1\1 fi d 11' it r .. t e 11 a er an Succcuors ~1a ers lor ever, reqUInng 

the Dean and Chapter of Norwich to give to the Mailer and 
1 to 
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In the King's Bench. 

to his Succeffors !\1afiers a Stall in the Q-lire, and a Voice in 
the Chapter, as u[ual. Thefe Letters Patent are confirm'd by 
AB: of Parliament, and all the Claufes therein; and enaB:
ed, That fuch. Prebend ihould be united, and {bould be held 
and enjoy'd according to the true Meaning of the Letters 
Patent; it was held that Dr. Sherlock, notwithftanding the 
Statutes of this Cathedral Church, and that Dr. Sherlock was 
then Dean of St. Paul's; (hould hold this Prebend, _without 
any other Qualification theln as Mafier of J(atherine-Hall; 
tbo' the Statute of King James I. (King Edward 6. being 
the Founder) fays, That none {ball be capable of a Prebend 
in this Church, who fhould be a Dean or Prebendary of 
any other Collegiate Church, as Dr. Sherlock then was; all 
which appeared on a Return to a Ma.ndamus, directed to 
Dr. Prideaux, Dean of Norwich. 

. Per Cur': It was the Right of the Crown to nominate, and 
if the Crown Iud refhaill'd its felf to ~lali6cations by the 
Statute, if it went no further, it would be a good Return; 
then the Q.leen unites this Prebend, which is an Execution of 
her Power of Nomination; but fhe having only Power of 
NOlnination, and her Power being bound by the Statutes, 
file can't admit any but fuch as have the Qgalihcations by 
fueh Laws, and the Dean and alapter are not bound to 
adnlit any other; b'l1t the A8 of Parliament ln~kes all good; 
all the Claufes in the Letters Patent are enacted as much as if 
they were Part of the AB:, and it does not appear the 
\Vords intended any other Qualification but being Mafier; [0 
a peremptory Mandamus went. Hill. 5 Geo. 1. 
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By the Lord Chancellor, \Vhat is peculiar to Prebendarie~ \Vhere the 
. . II h B d' 1 I fl:' fi d' Interefl: of a. ]S, that In a ot er 0 ICS aggregate t le ntere IS xe In Prebendary 

the whole Body and the MaJ"ority will bind' but in Cafe of cannot be 
, 'bound by" 

Prebendaries everyone of theln is a Corps of himfelf, and l',~,:jo~i:y of 
l1nlefs he con[ent as to the Interefi belongina to that Corps the Dca:~ ~:,J 

b 'Chapter. 
a:-; a Houfe or Garden, the Dean and Chapter can't take i~ 
frOlll him. The Cafe of the Dean and Chapter of U'eflmin-
fler is a Cafe concerning the Dormitory n~\\' Iy to be ereeted. 

DE 
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Term. Sana. Hill. 
• 

7 Gulielmi III~ In the Common Bench. 
c • 

MOl1niltgton and Davis. 

Refolution of the Court. 

An Attcmpt Blencow J. T HIS is a fpecial VerdiB:, the Jury £n&, 
to cOllfhue a that R. M. was feifed in Fee and made 
'Will of 
Lands con- his Will, and devifes the Lands in the 
taining Declaration, which lie, as he fays, in fOllr particular Vi11s, to 
Claufes 
which feern his \Vife for Life in full of Dower; then to R. his eldeft 
~~n~~ repug- Son, his Heirs and Ailigns for ever; and then difpofes of 

feveral Leafes (\V hich don't appear w ha t they are in particular, 
either for Life or Years,) and then he goes on and fays, all 
the reft of my Freehold Lands and Tenements I give to my Son 
and his Heirs for ever; then as to his Copyhold Lands, he 
fays what is become of them; if my Son and Daughter, fays 
he, die before Twenty-one, and leave no Heirs of their Bodies, 
then all my Freehold Lands not difPoJed of hereby, nor Jettlcd by 
Jueh a Deed, I give to my flVife and her Heirs for ever •. The 
Jury finds the Death of the Tefl:ator, the Death of the Wife 
and the Death of the Son and Daughter without HTlle before 
Twenty-one. So that the Q-lefl:ion is between the Heirs of 
the \Vife and the Heirs of the Son and Daughter; then Jury 
finds that the Lands devifed by the firil: CIa ufe, are the 

f fame with the Lands devifed in the laft Claufe, \V hich is a 
ContradiClion, and ill finding. So that here are feveral Parcels 
of Land; tirft, To my Wife for Life, and then to my eldeft Son and his 
Heirs for ever; fecond Claufe is, All the reft of my Freehold 
Lands I gi've to my Son and his Heirs for ever; third Claufe is 
as to another Parcel, If my Son and Daugbter die, as before, 

then, 



In the Comrllon Pleas. 

then all ~y Freehold Lands not hereby difpofed nor fett led, /hall 
go to my vVife in Fee; none of the Lands in Q.lefiion are 
thofe in the Deed. 

I an1 of Opinion this Revetfion {hall go to the Heir at 
Law, and that it is no Executory Devife to the \Vife and her 
Heirs. 

It is infified, that this latter Claufe {hall qualify the firil, 
but I think not; 'tis more natural to refer it to the fecond 
Claufe in the Will than to the firfl, becaufe the \Vife in the 
fecond Claufe has the Lands on a Contingency, and in the 
firft {he has theln abfolutely for Life; that the Lands in 
the Declaration {bould be the fame with thofe in the firfl 
and fecond Claufe is impoHible; and the Jury have not found 
that there were no other Lands than thofe in the firH: De
vife. Here appear feveral Parcels of Land, firfl to his Wife 
for Life, then to his eldefl Son in Fee; fecond, all the reft 
and refidue of his Freehold Lands to his Son in Fee, if this 
be a Difpofition, he has aaual1y difpofed of all, if no Dir
pofition, yet it is a Declaration that the Lands {hall de
fcend and go (he being the eldefl Son} by Common Law 
to the eldefl: Son in Fee, fo are cautionary \Vords in cafe he 
fhould omit any Lands; fo that the third Claufe muft re
fer to the fecond, and not to the brit, all my Freehold Lands 
not hereby difpofed of, and if the firfl be no Difpofition 
becaufe the Lands defcend, and only a Declaration of his 
lvlind, then thefe \Vords will relate to the fecond Claufe, 
and then his Meaning is, that what he had left to defcend he 
gave to his \Vife, and if it was a Difpofition, then all was 
given away before, and if it may be refer'd to the fecond 
Claufe, it is not neceifary to limit the Erft Parcel. Befides 
that, he only fays, That the reft of his Lands, MefJuages, b'c. 
he devifes; but does not fay, the rei! of his Eftate; fo 
that I am of Opinion this is no Executory Devife to the 
\Vife, but that there Lands ought to go to the Heir at Law. 

Powell J. I am of the contrary Opinion. 

Mrrl m Ob· 

22~ 

Powell J. 



In the Common Pleas. 
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Objeaion is, there may be other Lands undifpofed of, and 
here is no finding that there are no other Lands; the VerdiB: 
mufi be taken favourably, becaufe it is the Saying of the Lay 
Gents. It is a ContradiClion, they fay, that the Lands dif. 
pofed of iliould be the fame with ,the Lands undifpofed of; 
but that will re£l: on the ConfirualOn of the \Vil1, and that 
will be the Queflion, \Vhether the Lands exprefsly limited 
and fo difpofed of by the firfl: Claufe, {hall be taken to be 
the fame mention'd to be undifpofed of in this 1aft Claufe; 
this founds harfh, but this finding is purfuant to the 'Vords 
of the \Vill ; it is not neceffary to find that there are no other 
Lands, becaufe by his Will he has difpofed of all. 

\Ve mull find out the Meaning of the Tefiator as well as 
we can. 

I t is not fnch a Difpofition in the hrll Claufe, to his Son 
and his Heirs, but it may be qualified by fubfequent \Vords, 
to fhew what Heirs, tho' in another Part of the \ViII: and 
he may explain hinlfelf in any Part of it, either to make it 
an Efiate-Tail or an Executory Devife, as he thinks fit. 

Suppofe the Words [not dif pofed of] were lefe out, it 
would have been well enough; for on a common Pollibility 
the Lands nlight be limited over. But it is faid, here is nei
ther Land nor Efiate undifpofed of, for he had difpofed of 
all before; it is true, he had in W orcis, and he knew it; 
but he mua mean fomething by thefe Words all his Lands 
'ltndiJpofed of; and if we can put any Meaning upon this 
Claufe, rather than rejetl a whole Claufe, we will do it. 

Then it is faid, he might make fuch a Proviiion in cafe 
his Son and Daughter die, and as to Lands he might have 
forgot; that could not be, becaufe there were general Words 
before, by which he had dif pofed of all; and then it is faid 
this mua refer to the fecond Claufe, but by this Conihuc
tion of Law the Son mufl: take by Defcent and not by the 
\Vill. The Queftion is, \Vhat the Tefiator lne~t by thefe 
\Vords? When a Man has difpofed of all in exprefs Terms, 

I ~ rouhl 
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could he intend or mean that they ihould defcend to his 
Heir? And he thought he had difpofed of all; and when he 
talks of Lands undifpofed, he took this to be a Difpofitiono 

Cuflomary Lands are oftentimes called Freehold, and is 
where there is a Cuflom to pafs Freehold Lands by Surren .. 
der, and yet may not be Copyhold, but devifeabIe, and fuch 
as want no Livery. 
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What he meant by the Words, Lands not hereh.., dirnofed o~ tOf Inheri-..., J.t 'J' 'J lance over on 
are thofe Lands which were limited to Son and Daughter on the Contin-

that Contingency, the Devife was Lands and Eilate not dif. gency. 

pofed, that I take to be his Meaning. 

Tel. 209. ero. Jac. 290. are this Cafe; fo is 34 H. 6.6. 
They held that the Lands in the Tenants Hands for Lives 
would pafs, and did rejeB: Teflator's own \Vords, the Lands 
in his own Hands, where he had no Lands at all in his own 
Hands. This is to be efteem'd only a fecond Difpofalof 
his Lands on this Contingency. 

Nevil J. Of the fame Opinion, and quoted AUen 28. Nevil ]. 

Treby eh. J. Every Will Hands on its own Bottom and is TrebyCh.J. 

various as any Thing whatfoever, and therefore it is hard to 
cite a Cafe that can quadrate. I have mean Thoughts of 
my own Opinion. I may fay in this Cafe, difficilius eft in-
venire quam vincere, as Gee/ar faid when he and his Army ran 
about the Alps to find out a Way. 

The Cafe is, A. feifed of B. C. D. and E. devifes thefe 
by Name to his \Vife for Life, and then to R. his Son, ha
ving only a Son and a Daughter, and his Heirs for ever. 
rrhe Jury find the Lanqs devifed by the firft Claufe, and the 
Refidl1e devifed by the fecond, are the fame Lands, which 
feenls to b.e a Contradiaion; but we mull: excu[e the Lay 
Gents, but their Meaning was, that the Teftator had no other 
Lands than thefe four Acres. Then, fuppofing a Man has 
only four Acres, the fecond Claufe is quite Ollt of Doors; 
and then we COlue to the third Claufe, and as to that I think 

It 
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it is no Doubt, but thefe latter \Vords turn the Eflate in the 
brfl: Clau[e into an Efl:3te-Tail to the Son and Daughter, 
and the Remainder in Fee to his Wife; this is an allowable 
Limitation by way of Executory Devife, being determin
able on fo flnall a Number of Years. 

It is faid thefe Lands are Copyhold, I think they are 
neither Copy hold nor Freehold, for there is a third fort of 
Lands which are CuHon1ary hold, they pafs by Surrender as 
if they were Copyhold, but Copyhold Lands are always at 
the \Vill of the Lord, but CufiOlnary Lands are not. In 
the Northern parts of England there is very much of this 
kind of CuHomary Lands, which they only enter in the Lord's' 
Book, and that is the Conveyance. 

In Stat. 4 Jac. I. ca. it is faid there are three forts, 
Freehold, Copyhold and Cuftomary Lands, fo that it cannot 
have relation to Freehold Lands. As to the fecond Claufe, 
that mnft be only by way of Caution, that if he had omitted 
or had any other Lands. So that we cannot underftand this 
latter Claufe of the Land itfelf, becaufe there was none left, 
but of the Efiate in the Land, tho' not Inention'd in the 

A <;Iaufe in a \Vill; his Meaning appears, tho' imperfe8:. A whole Claufe 
Will, not. 'II 0 b' n d Of 0 fT:bI 
to be rejeeted In a \V 1 IS not to e re)eUe ,1 any Meanmg can pom y 
if caMPable of be put upon it, as the Cafe in Yelv. is, which is a Cafe 
any ean- 0 

ing. founded on good Rea[on; thefe \Vords [not hereby dl[· 
pofed of] muft not be void, if they can have any Mean
ing; he had an improper Conception of the Difpofal of Lands, 
that is all that can be [aid. 

This is the Abfurdity they fay, jf Son and Daughter die 
without Hfue, even then the Wife is to have but an Efiate 
for Life by the Erft Claufe, why then is fhe to have all by 
the laft Claufe; this is the Violence, yet that mun be done 
ratber than leave out a Claufe. 

Now when this Fee comes, it will drown the Eftate for 
Life by Operation of Law, which perhaps he knew no~ 
thing o£ 

The 
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The Q.le1l:ion i3, Whether the \Vords Lands and Tenements Lands and 
oIl fi Eil P ffbol o fi Tenements 

WI carry a Rever lOnary Hate, or a OUI 1 Jty a ter an will c2.rry a 

Efiate-Tail? I think it will, 34 H. 6. 67. Held there that Reverfiono 
Lands and Tenements will carry a Reverfion, tho' faid to be 
in his o\vn Hands, and yet he had nothing but the Rents 
and Services, and the King's Hands might be amov'd as well 
frOlu a Reverfion 3S a po{feiTion. That Cafe of Allen is 
clear, the Reverfion did pais by the \Vords, all my Lands af .. 
ter fix Years, which Term he had devifed away before. l}ioor 
87 ). Hob. 2. That Cafe comes pretty near this, where 
there was a Term devifed for 99 Years to his ,Vife, and 
then fays, I give her all my Lands of Inheritan'ce, jf the 
Law permit; in StriB:ne[s the \Vords go to the Land, and 
not to the Efiate in the Land, yet they conHrued it the 
Efiate in the Land; and this is the fhonger, becau[e the E-
flate for Years and the Inheritance were by this confolidated, 
and the Efiate for Years drown'd. But 2 Vent. 28,. is a 
direCl: Authority. The \Vill creates an Eflate for Life, and 
they held by the Words, Lands undifpofed of, the Reverfion 
paffed, tho' no \Vord of a Reverfion was mention'd, or of 
Eil:ate in the Land, fo that the Words, all his MeJJuages and 
Lands, -did not fignify the Land itfelf but the EH:ate in the 
Land. So that this Cafe is fupported by feveral others, and 
in Point of Reafon. We are to fpell out Mens Minds by 
Hints in the \Vill, as my Lord Hale ufed to fay. 

If the VerdiB: be altogether infenfible, then there mufl be If a Verdict 
° ( ° be infenfible, 

a Ventre J aetas de Novo. there muft be 
a f/enire faci-

But here is nothing left undifpofed of 
and therefore I think that paires. 

b
as de Novo. 

ut the Reverfion, 

Note; In the Cafe in Vent. they held that the \Vords Me/
Juages, Lands, Tenements and Hereditaments, would carry the 
Revedion of the Houfe as an Hereditament undifpofed of. 

Nnn AD· 
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Anonymu.r. 

M~fl:er o~ ~1 0 v ED for a Prohibition, on a Suit in the Adrnia 
ShIp prohl- • • 
bited to [ue ralty by a Mailer of a ShIp agam1l the Part-Owners 

O
the Part-. for Seamens \Vages, he having paid off the Seamen and 

wners In 11. d' h' I d ,. 
the Admiral- would now .nan In t elr Paces; an per Cur, It was grant-
ty forwSea- ed, for when the Mailer has paid the Seamen and they are'di{. 
mens ages • • . 
w?ich he-had charged, there lS an End of that PrIvIlege and Indulgence to 
paid. Seamen, which is perfona}, and can't be transferr'd. 

Smith verfus Crosby. 

Prohibiti~m SUI T' h Ad . 1 CbS r h' denied to a 10 t e mIra ty onrt y a eaman lor IS 

~eaman'sSuit \Vages by one only, and the Libel was, inter fluxum & 
In the Ad- ifl . '.r:. CJ ;f.d· a.' , Ad . /' A ~ . d 
miralty for re uxum marzs lnJra .J url.J' luaon mira. no. It appeare 
W~ges u~n by the Charter-Party that the ContraB: was made with, and 
~'ithon~ra the Seamen hired by a Merchant, one of the Freighters, and 
Freighter, it not by the Owners. It was urged the Libel ought to be fiuhPr 
need not be TV 
foper altum altum mare; but per Chief J u1l:ice, in this Cafe it need not 
mare. be fo, becauie in the Cafe of \V 3ges they may fue in the 

Admiralty, tho' the ContraB: be not on the High Sea; and 
if the Q-lefiion be on the Payment of \Vages, that is proper 
in the Admiralty Court. 

The Court denied a Prohibition, as did the Court of 
Common pleas before. Chief J u1l:ice Trevor faid Seamen 
had a double Remedy, againft the Owners or Nlafier, and 
againft the Ship; and this was a Libel both againft the Per .. 
fon and againft the Ship; but it was obferved per Serjeant 
Pratt, that the Ehip was liable only by Reafon of the Perf on's 
being liable, which is by the Contract. 

1 Creed 
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Admiralty . 
... 

Creed and Mallet. 

ter WIt 111 
Per Holt S HIP Carpenter, tho' a \Varrant Officer, yet Ship <;ah~pen-

Ch. J. held to be within the ACl 2 Ann.e, for dif· Stat. 2 AmIte 
. 1'11 d ~ Id' d M . Ii I :;~ C ' '[for difchar· cbargmg llle .,,0 lers an anners; per 0 t u ttl', 1 in Mari~ 

ffi "'h M' h '1'.' gg allY 0 eers Jom WIt common anners t ey can t HIe In ners. 

fnch Manner in the Admiralty Court for \Vages; but econtra 
of a Ship Carpenter; he was not arrefied, nor need be 
fOe 

Edmonton and Franklyn. 

L IB E L for Seatnens Wages in Court of Adlniralty Suits [,,1 
. , Seamens 

and at the fame Time, they fued for their \Vages at vVages in the 

Law and HTue was J'oined on fuch Aaion and nloved Admiralty 
, 'and at Com-

for a Prohibition to the Admiralty Court; and per Cur', mon Law, 

b £ i~ 1 d h' S .. 1" f d . 1 how Prohibi-you oug t r l to p ea t IS Utt In t le Court 0 A mIra - tion to be 

ty, and if they refufe the Plea, it will be Froper to move obtained. 

for a Prohibition. 

Per 4 ?::I ) Ann.e, Seamens \Vages to be fued for within 
fix Years in the Court of Admiralty, and not after. 

Seaton and Thrz.vaits. 

b' k M0't"TED d D 1 . . Amendment Wi zta er : v to amen a ec aratIOO, 1n an on Payment 

AClion upon the Cuftom of England for of Cofis of 

1· I k . h· F· h b J~' l'd the f/enire in neg Igent y eepmg t elr Ires, \V ere y, u c. It was al to a Declarati-

be at the PariU, of St. Martins, fo tbe Venue was wrong, on in C~fe 
d 1 ld 1 . d d 1 ·11_ [ for negh-an t ley wou . lave It amen e to t 1e P:unn 0 St. Cfe- gently keep-

ment's; and this was after I{fue J·oined and Record of Nlifi in
f
g hiIsffFire, 

• • a ter Hue 
prius made up, and made a Remanet; but bemg all m Pa- joined, &~. 
per, per Cur', it may be an1ended on Payment of Coils, or faf~n ~:lIS 
the Plaintiff may give an Imparlance at his Eleaion, and taken away 

mufl: give Rules to plead, but the Defendant has Liberty to t;n~=,t'/~4' 
plead De novo. Chief J uHice: In the Cafe here about the Defendant 

may plead 
Grogram DI no~~. 
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Grogram Yarn, we refufed to amend there, becaufe that 
was an Information 'qui tam on the Statute of Dfury, and the 
Amendment would have nlade it another Action, and another 
Perron nlight have intitled himfelf by an A8ion brought by 
him, it being a popular AB:ion; but as to its being Sub
fiance, or a material Amendment", that is al \yays [0, for if 
it were not material, they need not amend at all; and tho' it 
:fhonld make it a different AClion, that is not? material here. 

Oueen and Norton. 
~ 

Amendment T HIS was an Information qui tam brought by 2n In~ 
of Informa-
tion on, Sta- former, on the Statute of U fury, and moved to a-
~;~e ;:fuYe~u- Inend, by altering the Pledge the Money was lent upon; fOf 
becaufe a po- it was laid in the Declaration, that a QU'lntity of Grogram 
pular Achon. Yarn was delivered to the Defendant as a Pledge to lend 

200 I. upon, and that the Defendant was to receive a Guinea 
a Month for Intereil; and by this Amendment they would 
have {huck out all that relates to the Pledge of Grogram 
Yarn; but the Court refufed it; becau[e it makes it ano
ther Information, and another Perron might be intitled, it 
being a popular AB:ion; but agreed per Cur', that it is a 
general Rule to amend Informations at any Tilne, even juft 
before Trial, but then it muH: not Inake the Information dif
ferent ; but the Court rent it- to the Mailer, to examine if 
the Informer ret up was not a Pauper, that he might an-, 
[wer Coils to the Defendant. 

DE 
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DE 

Term. Sana. Hill. 
I I Gulielmi III. In the King's Bench. 

Horn and Lewin.r. 

D Efendant made Conu[ance as Bailiff; that S. was In Replevin, 
r . rd' F d d p. l R h Conufance. leae In ee, an grante to . 100. ent-c arge S lk 8 

Annually, with Clau[e of Diarefs, and for 100 1. Cafe~ b.~. 
Rent in arrear Defendant did diftrain, and fo makes Conu- 35 2

• 

fance as Bailiff. 

Plaintiff pleads in Bar of the Conurance, and fplits the P!caDetnju. 

1001. and fays, as to 50 l. Part, the Defendant did it De ;~~!~~ Pi:~ 
injur' fua propr' abfq; hoe quod juit in arrear, Et hoe parat' eft ot Co~ufance 

ifi :J t¥ d dId 1 C for DIfhefs verz care, ve. an oes not cone u e to t 1e ountry; to whether to' 

which there is a Demurrer; and as to the other 50 I. pleads conclude to 

h h L · h ft . PI 'J1 the Country. e was at t e ocus zn quo, at t e mo notorIOUS ace tl. 

Sun fet, & parat' fuit to pay the Rent, and Nobody there 
to receive it, and brings it into Court. 

The Defendant Demurs fpecial1y to fidl: Plea, becau[e it 
amoun ts to the General Iffue. And as to the other 50 /. takes 
it out of COlIrt, & pro damn' die' quod non obtulit, and Plain

tiffDemllrs. 

Che/bire pro Def'. ObjeEted, This Plea is nought, it ought ~hi~ire 1?'~ 
to have conduded to the Country, for here is an AfIirma.. e • 

tive and a Negative. 

As to the other 50 I. they ought to have {aid ~uod pet' 
Judie' de dampnis; for they can't plead this to the Duty 

000 which 
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RaYll10nd 
econtra. 

, 
Holt Ch.J. 

]. Gould. 

Raymond. 

lit the King's Bench. 

which they have confefl; they have paid the Money into 
Court and it is reeei ved ; the Plaintiff comes, and fays, he 
was ready at the Place, and he c"ames after and diflrains; 
a'nd may n1ake a Diflre[s without any Demand. 7 Co. 28. 

,~, 

Raymond econtra: Where the Matter comes in with an abf
que h()c, there lnuit be an Avertnent. Dyer 2) 3. 

Holt Chief J ufliee : Y all ought to have fame fpecial In
ducement to Traverfe; if it had been in Trefpafs, and a 
Juftification for this, it would have been proper; but in Re
plevin it is not proper to have a Traverie where a Man is 
to pay Rent, and he tenders it at the Day, if Grantee of 
Rent-charge be not there, the Quefl:ion is, \Vhether he can 
diftrain afterwards without a Demand n1ade? Tho' the Rent 
is not 10ft by that. Hob. 207. But there Rent-fervice is 
tendered at the Dayan the Land, yet Lord may diflrain 
fans perfonal Demand, for the Diftrefs is a Demand; if 
lawfl.1lIy demanded tho' exprds in the Deed, yet it is no 
more than what the Law fays without it. 

J. Gould: This is no Tender, only a Paratus, no Obtulit; 
the Difference is between Rent-fervice, Rent-charge and Rent~ 
feck; in Rent-feck you mufi make a Demand, aliter is no 
Diifeiiin, and if fo, can bring no Allife. 

Ought to plead Riens Arrear direaly in Replevin, but not 
fo in Trefpafs. 

At another Day, in Trin. Term. 

Raymond: I F you take a material Traver[e it is well 
enough. 2 Sand. 294- Raft. Ent. 557, ); 8, 

63 o. There is in Trefpa[s a 'I'raver[e of a Licence, and as 
to this Trefpafs and Replevin it is the fame. 5 H. 7. pl. 2, 3· 

Holt ell. J. Holt Chief Jufiice: In Replevin you can't traverfe your 
being a Bailift~ nor can you traverfe De injur' fua propr' fans 

2 tali 
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t~'lli caufa, abJq; hoc, that he was a Bailiff, for that is traverring 
the whole Avowry. 

De Jon tort Demefn is \vell enough in Trefpa[s, fo in Re
plevin that he did di1train De injur' fua propr', abfq; hoc, that 
there was fuch a Prefcription, is very proper where the A
vowry is on a Prefcription. \Vhere DiH:refs taken, and any 
one tenders the Rent, if they avow for it, this is a good Plea 
that he tendered the Rent. 

The Q.lefiion is, Whether this will not abate your Avow- Tender in 

h h "d . d h fuchCafe ry, w en t e Money 1S pell Into Court, an t at appears where a!T~od 
on the Record? In cafe of an Avowry, where Plea in Bar, Plea. ;:>. 

to that Inufi plead an attual Tender, but here Money is paid ~~n~~t~emg 
into Court and you have accepted it. Court 2nd 

, bbnoo~ 

Gould J. This is only Parat' eft, and not an Obtulit, and Gould J. 
therefore will not do. So is Hill. 7 W. 3' roo I 657· C. B. be- ~e~ta t~~-of 
ing ready at Place and Time, without atl:ual Tender, is not T~nder, 

h b f' . 'd wIthout ob-
enollg. I Vent. 3 2 2. In De t or Rent Incur every tulit. 

Half Year, pleads was ready at Day and Place; held no Plea 
without an Obtulit. Moor 88 3. 

Holt Ch. J. To excu[e himfelf from Datnage, mufi fay, Holt Ch. J. 
was ready always and at all Times, Cur' Advif'. 

ero' Animar', 12 W. III. 1700. 

Broderick pro quer': OB1ection Traverfe not good and he Broderi:k 
J' • .' pro quer • 
fhould have faId nothmg but Riens 

arrear, and have 1newn this for Caufe; but tho' he might 
go diretUy to Riens arrear, yet it is only going a little about; 
you may fay in Court, that Premiffes were in Repair, abfq; 
hoc, were out of Repair; and tho' no Tender here made, 
yet parat' will do in this Cafe, for the Defendant does come 
and take the Money out of Court, and accepting it, does 
difcharge him proceeding any further for Damages, for he 
has abated his whole Avowry. 2 Cro. 126. I Infl· 355. 
Keilway 2 o. I I H. 7. Bailiff can't without Order take a 

Difirefs. 
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Diarefs. 5 Co. 76. Bailiff's \Varrant is determined by ta
king the Diarefs, fo that after the Replevin brought he has 
no Authority. Moor I 5 I. He can1

t enter for Condition 
broken. Dyer 2 22. Hob. 1 54. Latch 5 3. Dyer 227. 

~all Ser- Hall Serjeant econtra.' De injur' fua prop' abfq; hoc, quod riens 
Jeant econtra, 1 . rId d .. 1.' 1 1)1 d' . arrear, t lIS was ever 10 pea e , lt 1S a IpeCla ea mg In 

Replevin; in Trefpafs it nlight be aliter, De injur' fua prop' 
abfq; hoc, that he was Guilty, this might amount to the Ge
neral lifue. Mayn. Ed. 2. 50. Fit'.{h. Abr. Saving 18. 9 Ed. 
4.27. Bro. Fit',{. Trefpafs 106. 17 Ed. 3. 6. Here the 
Land is the Debtor, and their Cafe of AClion of Debt 
does not come up to this. In Replevin you can't traverfe 
Bailiff or not Bailiff; to which Holt Chief J ufiice agreed. 

Holt Ch. J. Holt Chief Jufl:ice: After Judgment to have a Return and 
Damage in Replevin, and Tender of Amends, is not that 
good? would you keep the Cattle always? as where Rent 
arrear and Rent tendered after Judgment for a Ret' Hab', 
is not that good? he fhall have a Return of the whole 
DiHrefs. 

Parat' ejl is Per Holt : You {bonld have concluded to the Country, that 
P~:a ~?~~n- is the Fault of your Plea; they avow for a whole Year's 
der. Rent, and then you divide this into Two, and as to one 

50/. you only fay Parat', now that is not a good Tender. 

At another Day, Hill. 12 W. III. 

Mulco pro Mulco pro Def'· THE Plaintiff has not afcertained to 
Dif'· which '5 0 I. he pleads this Plea; 

and in the next place he ought to have concluded to the 
Country, and this we have 1hewn for Caufe in our Demur
rer. 2 ero. 126. 2 Vent, 32 3' 3 Leon. 239. Kebvay 74· 
2 Sand. 3 3 8 • 3 Cro. 9 1. 

Holt Ch. J. Holt eh. J. Shew that where a Defendant fays he was 
always ready, and brings Money into Court, and prays Judg
ment de damn', and that the Plaintiff took the Money out 

2 of 



In the King's Bench. 

of Court, that he did not agree with the Defendant in the 
whole Plea. 

237 

Holt Ch. J. \Vhen any orie receives Money out of Court, Holt Ch. J. 
it is the Judgment of the Court that he be quiet, and he Tfhe k~fFea: 

o ta mg 
agrees to all Defendant fays. Judgment may be for Damage Meneyoutof 

in the Cafe of an EjeCtment, w here the Tenn expires pend .. Court. 

ing the \Vrit. Damages are meetly acceffory, and the Party's 
Acceptance of the Thing precludes hirnfelf from having 
Judgment, and {ball he here have Damages ? 

The bare Parat' is not enough, and amounts not to a 
Tender without an Dbtulit, and ergo being ready without 
Tender, did not oblige Grantee to demand Rent before Di
firers, and fa Difire1s lawful, fans Demand. And the Profert 
of NIoney idle, for it may be Profert of Money to fave Da
mage where Money is in Demand, but it can't be in Avowry 
to a Replevin, for if the Plaintiff had pleaded the Tender right, 
it had been. well. Hob. fays, if there be Rent-charge or 
Rent-feck, and Tender is made at Day and Place, Leffee or 
Grantee {hall not difirain without a Demand. \Vhere Con .. 
dition of Bond to pay Money, and plead a Tender, and 
bring into Court the Sum demanded, that is right; but here 
bringing Money into Court is SUfplufage; for this is a Re
plevin of Goods; and here the Qlefiion is only whether the 
Defendant has rightfully diftrained, or not? If the Cau[e of 
the Difirefs is right and legal, the Defendant ought to have 
a Return; if not, the Plaintiff ought to have Damages and 
no Return at all. 

You ought to have pleaded an aaual Tender at Time and 
Place; Avowry is to jufiify Taking the Cattle; and whether 
Money paid or not, is not the ~.leltion; but if the Difirefs 
was rightfully taken the Avowant mufi have a Return; 
and if wrongfully, muH anfwer Damage, and if Profert fu
perfluous, fo is the Acceptance by Avowant, and not an Db .. 
tulit only, and that the Party did not COll1e. 

Now your Plea is naught, and you 
into Court, ;mJ the Bailiff has taken 

Ppp 

have brought ~foney 
it out, and if your 

Plea 
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plea is naught, your bringing Money into Court is Surplu
fage. The Avowry is a good Avowry, tho' the Rent was 
not delTIanded, for he may difirain without any Demand, fo 
that the Avowry being good, it is not anf wered or difcharged 
by the Plea. 

ltisanimper- As to the plea of De injur' Iua propr', it is the fame in 
tinent round Effea as Riens arrear, and that is the General J{fue; Rims 
about way of. I d" . I" f: 
pleading the arrear 18 the proper Pea, an It 1S a CJrtum oClltIOn to ay 
~:J1~:~ ~- De injur' fiM propr', and fhould have pleaded the General If· 
mo~nts to no fue; it is true, this is but Form, but it is a legal Form, it 
~~~s ~~a~r_ is pleading a General Hfue in a fpeciall\1anner, but then 
rear, and fo it is Cauie of Demurrer, if you {hew it for Caufe. So here 
ill on a fpecial • 1 d d 11' dId Demurrer. you mrght have p ea e genera y Runs arrear, an cone 11 e 

to the Country; but when you aver your Plea, it is forcing 
~the Avowant to make a Replication, and put him upon 
'wrong pleading, and delaying the Matter, for which Reafon 
the Plea is naught. 2. Cro. 7 ;6. 

So Judgment mull be for the Avowant tor the whole.' 

DarzvJon ver[us Blackwell. 

Southoufe SouthouJe pro quer' : p LEA of Privilege by Defendant as 
pro quer'. 

A f
an Attorney of COmlTIOn Pleas, but 

ttorney 0 • 

C. B. plead- does not fet out the Cullom, that Time out of Mmd Attor-
il~Ig his Prdi- • ,nies have had Privilege, but only fet out, that he ought to 
VI ege nee . . . 
not pJ~a~ the have PrIVIlege, juxta conJuetttdznem Curice de Banco. 
PrefcnptlOn. 

This ObjeB:ion made, but 

Tile Court Per Cur' over-ruled, for we mua take Notice of the 
w
t
' ill tafk~tNo- Law, and the PraClice of every Court is the Law of 
Ice 0 I. 

SO of the that Court; the Q.lefiion is only as to the Faa, if the De-
Exchequer. fendant be an Attorney or not, and that is the Hfue; fo if 

the Defendant be in Faa an Officer of the Exchequer, we 
lTIuil: take Notice of the Law that he has privilege, and there
fore the Court held Plea good notwithfbnding this OmiHion. 

J. The 

\ 
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The Inhabitants of Gaton and Milwich. 
I 

O NE nominated by the Parfon to be Parilli .. Clerk, by Whether ~ 
. Confent of Parifhioners and Inhabitants, came into ::i~~~~~~~ 
the Parifh and lived there eight Years, and had 4 d. per dement? 

MefTuage and 2 d. per Cottage for his Fees, befides the Profit 
'of Chriftenings and BL1rial~ ; and the Queftion was, \Vhether 
this made a Settlement or not? \ 

Objeaed this was not an annual Office, becau[e in the 
Power of the Parfon of the Parifu to turn him out, and 
therefore not within the AB: of ParlialTIenr, or at leafl the 
Parifu may turn him out. 

LechmerC': This is more than an Annual Office, for this is Lechmere. 

a Freehold, and by Confent of the Inhabitants. A Mandtt-
"mus will lie for a Pari!h-Clerk. 3 Lev. 18. The \Vords of 
the AB: of Parliament are, Annual Office or Charge, and 
the \Vord Annual is not repeated and added to Charge, as it 
is to Office; he is to enter and regifier Births, Marriages and 
Burials, and receives Fees for it, and it is both a Charge and 
Office. Being nam'd by the Parfon with Confent of the Pa-
rilli, and by him appoin~ed Clerk, he has an Office for Life, 
. .and is an Officer of the Parah, and not of the Parfon. 

Powell Juflice: It is agreed~ if the Clerk come in by the Powdl J. 
Eletlion of the Parifh, that will be a good Settlement. In 
this Cafe it lTIUfl: be taken that the Parfon has the Nonlinati. 
on of his Clerk; and if the Parfon bring in a poor Mao, 
the Pariili lTIay remove him, but here the Parifh has con
fented; and this is more than an Annual Officer, and I don't 
think he is removeable at pleafure, and he can't be turn'd out 
but for a Mifdemeanor. 

Powis Jufiice: This is a good Settlement; this is the moA: Powis J. 
notoriolls Officer in the Parifh, and not removeable but for 
:t l\1ifdelneanor. 

Eyr~ 
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Eyre J. Eyre Juftice: laIn doubtful whether a Clerk appointed 
by the Parfon, can be an Officer for Life, for as it is an Of
fice, it lies in Grant. ' Where a Clerk comes in by EleCl:ion 
of Pariih, that is a Method by Law, and he is chofen in for 
Life; but here he comes into his Office by the Appointment 
of a particular Perfon, he muft be appointed by fome Inftru
ment that mull give him this Office for Life, becaufe it lies 
in Grant; I don't think that by a Nomination only any 
one can difpofe of a Freehold. It is not like a Clerk of 
the Peace, becaufe he comes in by Att of Parliament, which 
is different; I doubt he is only an Officer at \Vi11 , and 
therefore he can't gain a Settlement tho' he has liv'd never 
fo long there; had he been an Officer for Life, no doubt 
he would be fetded, being more than an Annual Office. 
This is aKo different from the Office of Church .. Wardens, 
becaufe when they are appointed by the Parifh they are Of· 
ficers for a Year by the Statute. A Conftable chofen in 
the Leet without the Confent of the Parifh, makes a good 
Settlement, for by the Law he is in for a Year. 

Powell J. Powell Juftice: This is a Cuftomary way of coming in 
without any Grant, nor is there need of it, no more than 
In the Cafe of a Parfon, who is in for Life, .only by a 
Nomination and· Appointment without any Grant. This be
ing an Order to remove the Parifh-Clerk, it was qmdli'd, 
per Powell and Powis verfus Eyre, abfent Chief J uilice. 

Vide the Order prout The King verfus The Inhabitants of 
Milwich. 

H ABE A S COR PUS. 

AnonymUf. 

HAb~as Corpus was awarded for a Man who had been c?n
vH~}ed and fined 10001. at the Old Baily, for feIlmg 

broad Money, with an Intent to have it clip'd ; the Return 
1 made 
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made to the Writ was, that at a Seffions of Oyer and Termi
ner held there, & c. the [aid W. B. was committed by the [aid 
Court, occafione cujufdam ordinis ejusdem Cur', Tenor' cujus 
quidem ordinis fequit', &c. and in the Order there waS no 
Commitment mentioneq? but 6~ly-faid, that he is conviiled, 
and ordered and adjudged that he remain in the Gaol afore
faid, till he pay the faid Fine. 

Sir Bartholomew Shower took two Except.ion~ to this, Re· 
turn. 

) ft, That here was no Commitment, nor did it appear 
that he then was, or ever had been in CuHody; for it -ought 
to appear how, and {hew fame Caufe why he was in Cu
flody, and if he was in CuHody bc:fore, he ought to have 
been charg'd in Execution. Juflices of Oyer and Terminer 
could not take Notice he was in Newgate, and if .he was not 
committed when he was in Court, Procefs ought to iffue to 
bring him in; here he muH be fuppofed and intended to be 
in Newgate, when the utmoft Certainty is required in the 
Return of a Writ, that is not traverfable. 

2dly, Tho' a Commitment fhould be intended, yet it ought 
to have been to the Sheriff, and not to the Gaoler; for the 
Court comm,its judicially in Execution, and the Sheriff is 
the proper Officer of the Court; and is chargeable with the 
Prifoners, and is an[werable, tho' not criminally, for E[capes; 
and the Ha' Cor' ought to have been direCled to the Vic', and 
not to the Gaoler. 

In Anf w er to this Exception it was [aid, that it was the 
Cuilom of the City not to have any expre[s Commitnlent, and 
if they had rnade fuch a Return, it would have been a fal[e 
Return; that the Cuflom was only to deliver [orne few 
Minutes of the Judgment to the Gaoler, and that is always 
and only his \Varrant; [0 that this is an Objection againil 
the Judgment of the Court in this Cafe, \vhich can't be 

. 'd " arraign on a Ba Cor. 

Qqq Hult 
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How the H~lt Ch. J. A Comlnitment to the Keeper of Newgate i 
Keeper of not good, otherwife than as he is Servant to the Sheriff., fa 
Newgate 
ought to it muft be to the proper Officer; the Keeper of Newgate aB:: 
~:;:~nin only as an Officer to the Vic' ; and when anyone is in New, 
returning an gate, he is in the Cufiody of the Vic'. He fhould have re' 
Habeas Car- dr.' 11 h h G 1 b TT" d 1 pus. turne IpeCIa y, t at e was ao er to t erie, an t lat he 

was conlmitted to him as fuch; for Newgate is the CoUnty 
Gaol and belongs to the Vic'. 

When.a ~ri- When a Prifoner is in Court he may be committed by 
~~~;/~elll the Court without any Procefs; but if nor, Procefs muil: go. 
m~y be c~m- Or i'f a Man be waiting in Weflminfler-Hall, (which is in View 
mltted wlth- f h C ) . ft 1 h . J d h out any Pro- 0 t e ourt. agam W 10111 t ere IS u gment, t e Court 
cefs. may order hilTI to be brought to the Bar, and may commit 

Commit
ment for 
Misbehavi
our is ill, 
it ought to 
be for want 
of Sureties 
for good Be
haviour. 

Per[ons in 
Execution 

him by a Tipfiaff, but if elfewhere tbat can't be done, but 
Procds mua go. 

The Court took Time to confider of the Return, and in the 
mean Time the Defendant was bail'd, which they faid they 
could do, while the Matter was in Debate, and could remand 
him afterwards. 

Anony1nUf. Trill. 12 lf~ III. 

O N Return of Ha' Cor' moved to difcbarge Defendant; 
. it appeared on the Return he was committed by fi~le 
Jufiices of Surry for a Miibehaviour; but it not appearing in 
the Comnlitment that he was committed for want of Suretiei 
for the good Behaviour, the Prifoner was difcharged. 

Al101tymus, cod. Term'. 

are frequent- 0 N R f H. 'c ' . d ,. J' ly bailed eturn 0 a or commItte on Excom caplenu(}, 
whiletheRe- in a Suit there for teaching School: Chief JuHice 
~:? ~:/7s Holt, I am not fatisfied they have JurifdiC1ion in Ecdefiafii-
under the. cal Court. . 
Confideratl- r d 
on of th~ I Agree 
~u~ • 
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Agreed, per Cur' they might bail him, while the Matter 
was in Debate. 

RJ/t [aid he did bail one Clerk a,t his Chambers, on a 
Matter relating to the Vintners Company, the Ra' Cor' being, 
returnable there, while the Matter of the Return was in De
bate; and faid, we bail a Man in Execution, on an At~dita 
querela; but did not bail hin1 in this Cafe, but ordered him 
to come again next Day. 

jb~ Kil1g verfus Fowler, eod. '{erm'. 

243 

T HE Defendant was committed to the Gaolorefs of To whom 

~Vorcefter, EJeoner HemingJ, Op Excom' Capiendo; ~nq ~~rZ~b~~~ht 
Ha' Cor' was direB:ed to the Sheriff or the Gaoler, fetting t~ ~e dtreCl:

forth the Defendant was in Cufiody of them, or one of ~alk. 350 • 

them. 

Holt Chief J uftice faid, that wher,e a Man is comm~Ft,ed 
to the Keeper of the Gaol, then the Ra' Cor' muft pe dirre,lh:d 
to him, but when conlmi~ted by Procefs, muG: be djreB:edro 
~he Sheriff; tho' at firfi he [aid the Ha' ,Cor' ought ,to be di
reB:ed to the Vic', and not to the Gfiloler. 

Holt [aid, The Writ was in the DisjunC1ive, and Ra' Cor' An Ha' COy· 

not well direB:ed, for DisjunClive Writ was 1;10 good Writ. ~~~~~e~~~~: 
It \Va:; faid, and not denied, that where one is taken by Vir- feveral Per· 

f I) J. h TT:' d' . h' Cad h . . fans in the rue 0 rocelS to t e r 1e an IS In IS U 0 y, e 18 In Disjunctive. 

by Virtue of the Writ, and no Matter wh~t the \Varrant is, 
afld the Vic' need not recite the \Varrant. 

AnOltymus. Mich. 12 W. III. 

AMotion was made for the \Varden of the Fleet to 
tend, for not returning a Ha' Cor'. 

at- Whether 
Perfans in 
Cufrody in 
B. R. be re
moveable to 

Holt any other 
PrifQn. 
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Holt Chief J uftice faid on this Occallon, that by Right, 
one in Cuftody of the King's Bench ought not to be removed 
to any other Prifon; if this Was look'd into, this way of 
removing Prifoners from the King's Bench to the Fleet would 
not be allowed. 

Anonymu.r. Hill. 12 W. III. 

Praadendo I Twas n10ved for a Procedendo, becau[e the Plaintiff, af .. 
~:~~e~he ter he had given Notice of Trial, remov'd the Cauie of 
Plaintiff re- himfelf by Ha' Cor'. Per Holt as Cur', Let a Procedendo go, 
moved the b hI' 'ff h' C f" h' r If. Caufe by Ha' not ut t at a P alntl may remove IS aUle lmle, but 

N
Cor'. afterf this is meer Vexation to do it fo late, and a Procedendo was 

otlee 0 • 

Trial. awarded, havmg been done before. 

Taylor and Reynold!. Hill. 13 W. III. 

~?e~~;~ cum AN Ha' Cor' cum caufa iffued to remove 'a Caufe out 
caufa lies to of the Stannary Court in Cornwal; and a Return was 
~~u~~:~~ary made of Stat. Ed. I. and I 5 Ed. 3. that all Tin Cauies fhould 
Carnwal. be tried in the Stannary Court, and that this being a Tin 

Caufe, it was exempt from the J urifdiClion of the Court 
of King's Bench. I R.. 547. 

On this Return it was moved to have a Procedendo, and 
quoted Styles 2 5 ), that on Return of the Caufe the Court 
would take Notice of it, and that formerly ufed to grant a 
Procedendo without a fpecial Return. 

Holt Chief J ufiice denied that in the Cafe of a Ha' Cor', 
and faid an exempt J urifdiaion was never returned on aHa' 
Cor', becaufe yon can never traverfe it, and yet the Court is 
to be ouft of their J llrifditlion by the Return of a Ha' Cor' ; 
the \Vay is where a Ha' Cor' is direB:ed to an exempt Jura: 

The LGrd d' n' . B 'I d d d' 
vVarden is to H.:'UOn, you are to put In aI, an my Lor \Var en 1S 

c]oI?e ah~d to come here and claim his ]llrifdiB:ion. Exelupt Jllrifdiaion 
c aim IS • f 
exempt Ju- IS for the Benefit of the Grantee only, but Conufance a 
rifJiclion. I Pleas 



Habeas Corpus. 

Pleas is another Thing; the Quefiion is, \Vhether this An
f wer of exempt J urifdiClion lies in the Mouth of the Party? 
9 H. 7. 10. 

Let the Body be brought here, and we fhall fee whether 
you have done right; and then you may pl.ead to the J urif
diaion, or Lord Warden may come and claIm Conufance of 
the Caufe. 

Downci and Keach. Tritt. 1 An nee. 

T HIS was a Ha' Cor' direaed to the Officer of the Whether an 

d . 1 . r b . h d f' h Ha' Cor' ad A mIra ty Prnon, to nng up t1 e Bo y a one w 0 reJpondend' 

was in Execution there for 1;0 I. ad reJpond' de pl'ito quod wb ill lie pto 

I · 'ff d " d nng a erreddat the P alntl 131. an the Ha Cor was returned, an fon into B. 

the Defendant brought up. R. ~vho is in 
Execution 
in a civil 

h . fl.' d Wh h P r •. . Caufe in the T e Q!lell.lOn rna e was, et er a etlon In ExecUtIOn Admiralty. 

in the Admiralty Prifon, for a Civil Caufe, may be brought 
up to the King's Bench to be charged with a Declaration on 
a Ha' Cor', that is, whether a Hi Cor' ad refpondend' will 
lie? And infifted it would, eIfe there would be a Failure of 
Jufiice, efpecially in this Court that can hold Plea in any 
Caufe whatever, and can give Remedy in all ~afes where 
there is a Right. 

If a Man was in Cufiody of the Madbal, he could not 
formerly be fued elfewhere; \ if another had a Suit againfl: 
him, by Magna Charta, could not be fued out of this Court; 
but fhould be rued here, becaufe the Court will not fuffer 
a Failure of Jufiice. Jones 380• 2 Inft. 23. 4 Info. 71. 

Befides his being in Execution here, will not difcharge him 
of the Execution in the Admiralty Court: In a Suit for 
calling Whore in the City, may be in Execution here, for 
Coils there. 2 R. A. 59. 4 Info. 290 • Hard. 47 6. Per
fans in Execution by Court of Chancery in the Fleet, are 
turned over here. 

R rr Holt 
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Holt Chief J uflice faid, perhaps here is a Fraud to turn 
him over here, that he tnay E[cape and have his Liberty; 
this is but for 1 3 /. and in the Admiralty the Execution was 
for I 5' 0 I. and here is no Aaion depending in this Court. 
The J!a' Cor' is not right, and fo we will remand him on this 
Ha' Cor', and you may get a rnore proper one if you can, 

Ra', Cor' de but this is not a proper one at all; it is a Ha' Cor' de pl'ito 
~:;;:t q~~:s quod reddat, which does not lie without an Original, and the 
not lie wi~h- Declaration is fubfeql1ent. Suppo[e it was a Ha' Cor' ad fa-
out an On- . d':J~ .. d' fh ld d hO b r h !rinaI. Clen 'V reClpl~n ,we au reman 1m, ecaUle we ave 
~ no Caufe before us. An Ha' Cor'is not fl1fficient for us to 

hold Plea in; if we had ground to commit him, then he is 
in Cufiody, and he may be charged; in inferiour Courts' we 
can hold plea 6f the Cau[e, and therefore in that Cafe we 
will do it; and fa was remanded to Adtniralty Prifon. 

Lock ver[us Hayto"n. 

A Perro~ in- C A USE tried at Nifi pri,us per Lord Parker Chief J u: 
terefted In ft" a' h r - P I' f 
the fame Ice; It was an A Ion on t e Cale on a 0 ICY 0 

~efl:iondis Infurance, and the Plaintiff having proved the Policy and 
not a goo -, 
Witnefs, un- Premium, the Mailer of the Ship was call'd as a \Vitnefs, 
!~f~r~~:nne_ to prove the Lors of the Ship and Damage; and upon ,afking 
ceffity in the him the Quefiion, it appear'd, that he had made an In[urance, 
~~~~:eofthe not on the Goods of the Ship, but on forne Goods of his 

b' own in the Ship, and confefs'd he had infured in that Man
ner; and the Chief J ufiice doubted whether he was a good 
Witne[s to prove the Lofs or not; and ordered the Court to 
be mov'd, and it was mov'd accordingly. 

Cafes wh,ere Sir Peter King mov'd, and urged he \vas a good Witne[s; 
:e~~~~n l:a~ ~nd quoted 3 Mod. I 14. and I 3 Car. 2. ag~inFI: Deer.fte~l. 
be a vVit- lng, where Informer has a Part, yet ConvlcllOO good; In 

nefs. Robbery, a Man f wears for himfelf: becaufe they can get no 
other Witnefs; fa on the Statute of Conventicles, Informer 
is a good \Vitne[s, and yet he has Part of the Penalty. He 
has no immediate pre[ent Benefit, and his Demand is on a 

I different 
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different Contraa, and is moft likely to give the beG: Account 
of this Matter. 

The Cafe of Bath and Montague, i. c. on an Indit'lnlent 
of Perjury in that Caufe, where it was fworn that Mr. Strode 
was at F. fuch a Day, there were feven or eight Indittments 
for the falne Perjury againfi feveral; and in that Cafe one 
was admitted an Evidence for the other, for the Perjury of 
one was not the Perjury of the other; the Cafe al[o of 
Seanlens \Vages, it is eommon for one Sealnan to be Witnefs 
for another. So on the ACl verfus Burglars, tho' a \Vitnefs 
has Reward of 40 . yet he is \Vitnefs; in an AB:ion by a 
MaIler per quod Servitium amijit, the Servant is a good Witne[s. 

Dee and Whitaker econtra. 3 Lev. I 52. Cafe of a Bet at a Race. 

The Reafon of Earl of Bath and Montague's Cafe was, if Pofr. 248, 

one were not a \Vitnefs for the other, they mufl: be all 2
49. 

conviB:ed, becaufe they could have no Evidence; in Cafe of 
Forgery of a Bond or Note on an Information, if the Party 
is to have a Benefit by it, as to be difcharged from the Bond 
or Debt, he is no \Vitne[s; Cafe of The §Lueen and Dean, 
in this Court; fo the Cafe of The §2.#een and Hedges, which 
was an Order for \Vages due from a Mailer to a Servant, it 
was made on Oath of the Servant, and the Order was ql1afh ... 
ed ; and in the former Cafe of Dean, one Williams was pro-
duced as a Witne[s, who gave the Note, to the Forgery, but 
was fet afide and not allowed. 

So the Cafe of a Servant produc'd as a Witnefs to prove 
the Delivery of Goods, he is allowed to be a \Vitnefs, if 
the Goods are delivered accordingly, for the Neceffity. 

Powis Jufiice: Where an Aaion is brought by a Trader 
in Town againfl: a Country Chapm~m, and rhe Carrier was 
produced as a \Vitne[q, it was doubted, whether he was 
a good \Vitnefs; but per Chief Jufiice, I fhould not 
~oubt but he was a good \Virnen" for he is your Servant 
for that Purpo[e as mllch as a Porter, for he is not direCl:-
ly chargeable but upon a Suppofition that he has not done 

his 



------------------------------------------------~.~ 
1ft the King's Belich. 

his Duty, and if he has he is not chargeable at all, and a 
Servant is a Witne[s out of Neceffity. 

Chief J ufiice Parker: In Cafe of Tenants in Common; 
their Right is diilina, yet they. are equalIy concern'd, and 
the Matter concerns them all; the Cafe of a Wager is much 
the fame; fuppofe it goes with the Plaintift~ this Perfon has 
frill a Demand; here is an AB:ion brought diilinB: from 
that which theMailerhas.foit feeins to be the fame 
Cafe as that of a Wager where one bets, and a Policy of 
Infllrance is fomething more. 

Seamen as to Vl ages, one may be Witnefs for the other, 
and fo may the Mailer, but here he has another difiinB: 
Intereft as an aifured; fuppofe all the Seamen had infured, 
as they n1ay do, I lhould then think the Mailer and the 
Seamen might be all \Vitndfes one for another. . 

So where the Matter is Perfonal, as in Cafe of Battery, 
the Party Inay be Evidence in the Nature of the Thing; the 
Cafes on ACls of Parliament where a Sum given, they do 
not come up to this Cafe; but in Cafe of an Informer who 
has Part of the Penalty, it is ufual to fet up another Infor
Iner, and Informations bave been quafhed where otherwife; 
and as to the Cafe of 4°1. for apprehending a Felon, if he 
were difallowed, there would be no Proof fufficient to can
via, fo of N eceffity is a \Vitnefs, as in Cafe of a Hundred 
Robbery. 

Vide The ~ueen and Cobbold, l!lich. 12 Annce, on Game A8: 
for keeping Greyhounds, Informer who has half Penalty, no 
\Vitnefs. 

Eyre J uflice: In Cafe of an Horfe Race, one that bets can't 
be a Wienefs, tho' he can have no Advantage in that ACtion;' 
in Cafe of Deer .. ilealing, on that AEl if Informer be a \Vit
nefs, the Conviaion will be quafh'd; and as to AB: for Re
ward of 40 1. it is given by the Aa, fo as th~y profecute. 
So, upon the Statute of Reftitution of Felons Goods in H.8. 

- -- - tho' 
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tho' rellored to the Profecutor on ConviC1:ion, yet he is al ... 
ways allowed as a Witnefs. 

Cafe of Godwin a~d Palms, Pafch. 5' Annte, before Chief 
JuiHce Holt, upon Aaion of Cafe for negligently keeping of 
his Fire, everyone who had Damage by the Fire, having a 
Right to bring their AB:ions, was refufed to be an Evidence. 

Chief J llfl:ice: Where there are \Vitne(fes allowed for 
Neceffity, it muft be a NecefIity from the Nature of the 
Thing. The Quefiion was, Whether the Ship was taken by 
the French? The Maller will recover 100 1. having infured 
fo much. 

, 

249 

This Quellion was put to all the Judges, If the Mailer 
could be a good Witnefs to the Lo[s of the Ship, having in- Ref. The 

fur'd his Goods, no Part of the Goods in fur' d on this Policy? MSh~fter of a 
• Ip not a 

Per all the Judges, he IS no good Witne[s, becaufe he had an good Wit-

Intereft in the fame Q!leftion, tho' he could gain nothing in ~~~s~Fsr~;e 
this Suit, and here was no Neceility, for others might prove h:r, ~e ha-

h
o b h h). • ° 1 s 1 h vmg mCured t IS; ut as to t e ,-uantum to Intlt e to a vage, e was a Come G00d3 

Witnefs, becaufe Nobody fo proper as he. Chief J ufiice put in the Ship ° 

this Cafe, Se~ilt puts Things of his own in Maller's Box, 
and Servant carries to Carrier, held per omnes Witnefs for N e-
eeRity. 

s ff DE 
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Term. Sana. Hill. 
I I Gulielmi III. In the King's Bench. 

HIGHWAYS. 

The King and Rag by, or Inhabitants of 
Ragby. 

T HIS was a Prefentment on ,new of J ufi:ices, that 
Highway was out of Repair, on the Statute of Q!.leen 

Mary for the Repair of the Highways; and a Fine of 20 S. 

was fet to be levied for the Repairing the 'Vay, unlefs it 
were repaired before next Quarter-Seffions, and that then it 
lliol1Id be levied. 

Exception was taken to this Judgment, being removed by 
Certiorari, that the Judgment was conditional and not abfo-
lute, and fo erroneous. • 

A {udgm~nt Per Holt & Cur', The Judgment ought to be pofitive and 
;~~ti~:~.a~d abfolute, and can't be upon Condition, the Fine fet is the Judg
~~~~~ndl- ment for a pofitive Offence, and faying it fhould be levied 

is the Award of Execution ; and fetting a Fine conditional
ly, is more like a Pain fet on the Breach of a By-Law, 
than a Judgment, which muft be abfolute; fo the Judg
ment was held nal1ght~ 

The 



Highways. 
-
: :The King and Ogden. Hill. 13 W. III. 

T HIS was an Order of Seffions, upon an Appeal of ~ourt ad-
o •• • 0 Judged the 

Sir Nathantel Nappier, upon an InqtllfitlOn returned on Inclofure of 

an Ad quod damnum profecuted by the Defendant for altering HighwaY
h

9 
• was to t e 

a Highway; and thIs was upon the Statute of 8 & 9 W. 3. Damage of 
feveral Per
fons, and or-

Holt Chief Juflice: At Common Law the \Vrit of Ad quod ders the In-
'd h ' 'd D 1. Ir' clofure to be amnum, t 0 return no amage, yet was not a Illmclent thrown open. 

Authority to indofe, but only a Preliminary and FOllndati- Farrefly 45. 

on, for the Inquifition returned is no Authority to indofe, The Effe8: 

until a Licence, and there mu1t be a Licence from the ofan.!ldquod 

Crown granted; and the AB: does not make the Ad quod =ft;~~; a:nto 

damnum of greater EffeB: than it was before. Highway. 

Firft Exception that was taken \vas, That the Appeal given At what Sef-

b nOb d hIT:£. fions Appeal y the ACI IS to e rna e t e next SeUlons, alter the Ad quod to be 

damnum and Inquifition taken; and the Ad quod damnum ap- brought. 

pears to be 27 of December, and the Appeal was Eafter Sef· 
fions, and Epiphany Sd1ions did intervene, fo the· Appeal was 
not in due Time, and therefore moved to quafh the Order 
for that Reafon. 

Second, Not faid that this Appeal was made by the Parties 
griev'd; which are the Words of the ACl:; only faid that 
the Appeal was made by Sir Nathaniel Nappier and A. E. but 
don't fay they were Perfons griev'd. 

Third, Complaint is, for incIofing new Way, whereas the 
Damage is for indofing the old Highway. 

Anfwer, They did appeal the next Seffions after the Indo .. 
. fure, and the King's Licence is to come after that. 

SecondlY, This being Inclofure of the King's Highway, is in 
its Nature a publick N ufance, fo it is a Grievance to all 
the King's SubjeCts, and confequently mua be to thofe who 
have appealed. 

Next 
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2)2 High7.uayj. 

Next Trinity Term the Court gave Judgment, that the 
Order was naught and ought to be qualli'd. 

Holt Chief J uHice gave the Refolution of the Court, that 
the moa reafonable Coni1:ruB:ion of the AB: ought to be, 
that the Appeal is to be made the next Seffions after the In
quifition return'd, and after the Grievance made and done; 
after the Indofure, that is after fuch an Inclofure as may be 
done by Law, that is after an Inclofure made by Virtue of 
the King's Letters Patent; it appears from the Appeal it was 
after the Inquifition. 

Refolved, Firp, That the Statute alt~rs not the Nature of 
the Ad quod damnum, nor the Proceedings thereupon. 

The \V rit is Secondly, After the Writ of Ad quod damnum is executed, it 
tobereturn'd 'b d' eh fi .J'l' h' h J ft' into Chan- IS to e retu rne In ancery ne at attOne; tot e u ICeS 
eery. have Conufance, yet the Writ mllfi be returned there, that 

the Q.leen may be informed, in order to -grant the Licence, 
or to controvert it. And' 

~ho' th~ Altho' it be returned it is no Damage to any of the ~leenfs 
fa~~~r~bl:, a SubjeCls, yet Party can't indofe till a Licence be granted for 
Licence is that Purpofe; for at Common Law, tho' Inquifition found, 
necefTary. 

yet it would be a publick Nufance, without the King's Li-
cence, for the Inquifition gives no Authority to inclofe, btlt 
the Licence fronl the Crown. Now after this Inquifition and 
a Licence granted, the new Way becomes the King's High
way, and the old Way ceafes to be [0; and it is in the E
letlion of the Queen, tho' the Jury find it is no Damage to 
anyone, whether fhe will give Leave to indofe it or not; 
[0 that the Prerogative of the Crown is not bound by any 
\Vords in the Act, nor by the Inquifition, which is only to 
inquire what Damage it Play be to the Publick, cui conceda
mus licentiam to indofe. 

But now it is faid, this Writ being brought under the 
Conufance of the J ufiices, how can it go into Chancery? I 
think, very well, for the Vic', after the Inquifition taken, 

mnft 
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HighwaJ1'. 

mufl: make a Return; and this Appeal at the Seffions on. 
the Return of the Inquifition is only to fupply the Place of 
a Traverfe at Common Law, which might be to thefe In
quifitions. If no Appeal, will be good to found a Licence 
upon, if there be one, and the Seflions give Judgment, it 
will be found on the Rolls of SeHions, and this will be a good 
Counter-Plea to any 'I'raverfe, that Judgment was given at 
the SefIions purfuant to this ACt, which is to be final. 

Tbird{y, As to the Time when the Appeal is to be nlade, The he~t 
h M . f h An· h· Jl b d h Seffions IS tel eanmg 0 tel:.l: IS, t at It mun e rna e at t e next the next Se[-

SeHions after the Grievance; and not the next Seffions after lions after 

the InquiGtion taken and Inclofure made. Before the Indo- ~:~c:'rie
[ure, Nobody is grieved; fo that the true Meaning of the 
AB: mufi be the next Seflions after the Perfon is grieved by 
the Inclofure after the Inquifition, now this Inclolure is not 
made by Virtue of the Inquifition, but without any Autho-
ritylor Licence from the Crown, [0 it does not affect the 
Appeal. Now {inee no Inclofure can be rnade by Law on 
an Inquifition till a Royal Licence is granted, when the 
Party obtains a Licence to indofe, and does it by that Li-
cence, then the Party is griev'd, but till then there is no In06 

jury done, and from that commences the Tilne for the Ap .. 
peal, whicH mufi be the next Seffions after the Inquifition and 
Inclofure made by Virtue of a Licence from, the Crown. 

Per Cur', Let the Order of Appeal be quafh'd. 

The Q.ueen ver[us Inhahitant.t 0J-L'Stratton, 
Pafch. 4 Anncea 

O N a \Vrit of Error, of IndiClment for a Nufance Indictment 

in Highway, and the Indictment fet forth, that the for i~~lofing 
\Vay was tam angufta, that People could not pafs and repafs. ~h~Jf:;?~ 

Eolt Chief Jllfiice faid, that it was no Fault newly to in
do[e a Highway that lies ~pen of each Side~ if they keep it 
in Repair. 

T t t H:r 

forth. 
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Per Cur', Tam angufta has no particular Meaning, and is 
uncertain, for perhaps it was always fa, therefore ought to 
fet out the Di-tnenfions of the Way as it was before, how 
many Rods in Length and Breadth, and then fhew how it 
came fo {haight, and that they made it flraighter than it was 
before; it was adjorn'd. 

The Q,ueen ver[us Brandling, Mich. 10 
Annce Regince. 

Su.rveyors of 0 R DE R made againft the Surveyors of the Highways 
HIghways to • 
account at to account for Money receIved, at the Q!.larter-Sef .. 
Special Sef- fions' and it was quafh'd becaufe it fhould be made at 
fions, and '. ' 
not at Gene- the fpeClal Seffions and not at the General Quarter-Seffions; 
~al{SeffihlOCns; in this Cafe it feerns they refufed to account before three Ju-
In uc ale • 
Certiorari ftices at the Special Seffions, and therefore thIs Order made 
lies. h (), S «" at t e ~larte.r- elllOns. 

Then objeCled, no Certiorari by the .A.a ought to go, but 
per Cur', that is only where the Q-leftion is about Non-re
pairing the Highway, but not in this Cafe where it concerns 
the Accounts only of the Surveyors for Money received; be
fides the Court faid this ObjeB::ion ought to be made before 
the Filing this Certiorari. 

The 2.Jteen and Inhabitants of Hornfey, 
Pafch. I Ceo. 

P~rrons in- T HIS was an IndiBment prefer'd in the King's Bench 
dIeted, . and • • it J:" • 
found Guilty _ onginany agam the Defendants lor not repaumg a 
~~~rfno; r:~ Land call'd Hornfey-Lane; Plea was, quod via eft privata via, 
H~gh~ay, abfque hoc quod via ilia eft communis & antiqua alta via Regia 
belllg ll1dul- d:l~ fi :In' f' . h d . . d' h ged with mo 0 v orma, v c. a ter a \T lew a It was t!Ie m t e 
Timeto re- Country and a VerdiB:: for the Qpeen 
pair it, fhaIl' • 
pay Coils to 
the Profecu· The 
tors. 
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The Defendants at feveral Times made their Application 
to the Court to !lay the entring of Judgment, that they 
might have Time to amend the Highway, and Time was 
granted accordingly, and when the fame was amended the 
Defendants mov'd to difcharge the Recognifance without Pay .. 
ment of Colls to the Profecutor; infilling that this India
ment not coming from the Seffions, they were not intided to 
Coils, and the rather becaufe whatever Fine the Court fhould 
fet, .it mufl by the Statute be employed towards the Repairs 
of the \Vay in Queftion. But notwithftanding, the Court 
was of Opinion to allow Coils in this Cafe, and ordered it 
accordingly, otherwife the Profeeutors, who were two private 
Perfons, who had been :at 501. expenee, would be the only 
Sufferers. 

DE 

Term. Sana. Mich. 
7 Annte Regilue. 

Harrington verfus Bufh. 

. ? _-=3 

A c T ION of Trefpafs for taking and impounding Wheth.et in 

Cattle, and detaining them till Defendant paid Plea in TreC-

fc d 
. pafs fbr ta-

lOS. for them: The De en ant pleaded In Bar that king Cattle 

1. s. was poifeffed of the Clofe in quo for a Term of Years, ~amagJe-fea-
• fr. f lant, t le 

and bemg fo pOlleifed, the Cattle 0 the Defendant were Defendant 

there Dalnage .. feafant, and that he as Servant to J. S. took ~e~i~~~.out 
them Damage-feafant.; to which the Plaintiff demurr'd, and Rep. A. Q 
fhew'd for Cau[e, that the Defendant had fet out no Title, 2I9· . 

but only that J. s. was pofIeifed. 
Herrir;g 
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Herring for Plaintiff faid, Defendant ought to fet out a 
Title as well in Trefpafs !is in an Avowry, according to 
the Cafe of Pell and Garlick, 1 2 W. 3. 2 Lutw. 1492. 

But per Holt & Cur', the true DifiinB:ion is, that in an 
Avowry a Title ought to be fet out, but in a Plea in Bar 
it is otherwife'; but per Cur', we will look into that Cafe . 

. Serle verfus Blackmore, 6 Anl1£ Reginte, 
in B. R. 

The Subftance of Sir John Fortefcue's Argument in Al'refl of 
Judgment, being of Counfel for the Defendant. 

This is an AB:ion of the Cafe for fa111y and malicioully 
caufing the Defendant to be arrefted and imprifoned, 
under Pretence of a certain pretended Warrant by an 
inferiour Court [nanling it] fuppofed to be made at the 
Suit of the Defendant, ubi revera he had not any Caufe 
of AB:ion, by Reafon of which fhe was deprived o~ 
her Liberty. 

Whether Jft Exception, HE does not fay Sciens, that he knew 
Cafe will lie d f' • I' r If h h d 
for arreiting, an was conlclOllS to 11lll1e e a no 
&e. without Caufe of AB:ion, for if he was miftaken in his Aaion, 
~~~:e of Ac- thinking he had good Caufe of AB:ion, when really he had 
lit Objection none, no AB:ion of the Cafe will lie, becallfe no wilful Of-
not faid that r d fi 'd . d . . 
the Deten- lence; nor a e Ign VexatIOn; an common ExperIence In 

~an\ kn:~- the Courts of Juilice {hews us that the wifeH Men are 
~~g d;ufeaof fO.metimes miftaken in their Caufe of AClion. 
Action, &c. 

Indeed where an AB: itfelf is unlawful, as fuing in a 
wrong Court, there the Plaintiff need not fay, Sciens, 
becaufe no Man is or ought to be prefum'd ignorant of the 
Law, as 'tis the Rule of his AB:ions; in which Cafe Malice 
is naturally and necefIarily infer'd: So likewife in all Ac
tions which in their N anue have Fraud or Violence in 
them appearing on their Face, but where an Act is juft and 

law-
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lawful, as addreffing to a proper Court of Juflice for Relief 
againil Oppreffion, the Plaintiff there mufi exprefly lay it, 
that the Defendant knew he had no Cau[e [0 to do, and [0 
was knowingly Vexatious: But to infer Malice from a Man's 
fuing, tho' properly without Caufe of AB:ion, is but very 
odd Reafoning, nor is there any neceffary Cotmetlion in that 
Argument; therefore if this Defendant did not know but 
that he had a good Caufe of AClion, but fUes, and it ap" 
pears after he has no Caufe of Action, this AB:ion will not 
lie, becaule he has innocently made Ufe of the Procefs of 
the Law, which is the Right of every Subject, and juH: and 
nece[ary to the Support of all Societies. 

2~7 
_._; .r VAt 

l5' Jat. t. Agreeable to this is the Opinion of my Lord I DiAm". 

Hob. in the Cafe of Waterer and Freeman, in which Cafe he ~~5.P!~1~\' 
delivers the Opinion of the Court, Hob. 205, 266. That 
was an AB:ion of the Cafe for fuing out a double Execution 
by Way of Fieri Facias, where it, is exprefly laid the Defen .. 
dant knew of the taking the Goods on the firH Execution; 
my Lord Hob. fays thereupon, if the Defendant in thi:; Caufe 
had not known of the Cattle firil taken, he had not been fub· 
jea to this Aaion. And in another Place in the fame Ca[e~ 
he expreiTes himfelf full in Point, for where he is enume" 
rating the Properties of this Attion, he mentions this to be 
one as effential to the Nature and Frame thereof, that the De
fendant mull know he has no Caufe of AClion, fo that it 
feerns with him, that Sciens is a sonllitllent and neceffary 
Part of this ACtion. So is the Opinion of Levin~ 3. 2 I I. 

which was an Action for fuing out a §2..uo minus without 
Caufe, and it wanted Sciens, tho' that Cafe is fironger than 
this, becau[e at the latter End 'tis laid, that he was procured 
to be detained in Prifon till he gave a \Varrant of Attorney 
to confefs Judgment for 20 I. which feerns to infinuate 
Fraud. So is the Cafe of Soams and Barnardiflon, the Dee 
fendant prtCmijJa Jatis StieNs, he was eleCl:ed, 2 Lev. I 14. 
Hardrefs 194. the Defendant wen knowing the Premiifes, 
that was an AB:ion for faHly procuring an Information in D' A 

the Exchequer, whereby his Goods were condemn'd. And ;9. pl.n;: 
3 ero. 83 6. Bray and Partridp'e, 2. Cro. 667- which is AB:ion 88. pl.! 12. 

~ 194. p. 2. 

of Cafe for fuing th~ Bail after the Principal had furrend~r' d ~6~~' 205, 

Uu u hIm .. 
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himfelf, there it is aver'd the Defendant 'well knew of the 
Surrender and Recognizance being difcharged. So if a Man 
pretends a Ti~le t.o my .Land,. and he rublifhes this, no A6tion 
of Slander wIll be agamfl: hIm, becau[e he only afferts that 
Right which he thinks he hath; this is done in Order to re
cover it, but if he knows his Title to: be faKe, and that be 
aver'.d, an AClion will lie for the Falfity and Injury. Hob. 

, 20 5. And [0 all the Cafes have Sciens, except thote which 
do in their own Nature neceffarily imply a Know ledge in 
the Defendant of the Thing,done amifs. ' 

.' 

I expeC1 to have it obje:C1ed that here is the \Vord Malitiofe 
as well as Falfo. 

This not Anfrver, That without Sciens will not do, for if a Self 
bmadh

e 
wgoodd ConiCioufnefs of having no Caufe of AClion be nece£fary to 

yt e or s • 
FalJe!y, and be laid, the Word Malitiofe will not fill up Its room, and 
Malwo!lJly. jmply the [arne, for 'tis no neceifary Con[equence at all, 

,that becal1[e he malicioufly fued without a Cau[~, that there
fore he knew he had no Cau[e. For the Knowledge of a 
,Cau[e of AB:ion is not inel uded in the general Notion of a 
malicious Pro[ecuti,on, becaufe a Man may with moa' effec
tual Malice profecute· a .Suit againfi another, and yet have a 
good Caufe of AClion. And therefore in all thofe Cafes I 
mentioned before, th~reis not 'only Falfo and hlalitiilfe but 
Sciens too, and in. the Ca[eof Soams and Barnardijlon, it is 
not only faid Falfo and· Malitiofe but Sciens too; it is pofi
~ively laid that the Defendant knowing the Plaintiff was 
duly ele8:ed, did yet make a double Return, and fo urg'd 
a..ll along in that Cafe that 'twas" a Thing againfl: his own 
Know ledge, and with humble Sublniffion, it is as difficult 
for a 1\1an to know whether he hath a Caufe of Attion, 
as it is for a Sheriff to know whether a, Perfon has a 
Majority of Voices, therefore if one be necdfary, the other 
mua . 

g~~ :~at A 2d Exception, He does not thew what the Caufe of Ac
the ~au[e of tion was in the firft Suit, nor in what Court, noragainft 
ACtIon, nor h' h 1 J fi d . , f h in what W om It was; e on y lays, uper' quan am. AftlOn 0 t e 
Co~rt, nor Plaintiff at the Suit of the Plaintiff, fo that this may be an 
agamfi: n' 
~ I ~~ 
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Aaion againft any Body eIfe, on which the Plaintiff was im
prifoned. And the Confequence of that is, that this AClion 
being 'Tague and Uncertain, nor circumfcribed by any know
able 11arks or Charaaers, we can't plead a Recovery for 
Vexation in this AClion, if the Plaintiff {bould think fit to 
bring another for the fame Caufe. He fuould at leail have 
bounded and limited this Aaion that was fued caufele[s
Iy, and have defcribed it with fo much Certainty, as (if it 
had been brought upon the Stage again) we might have di .. 
ftinguifh'd it from another, elfe there would be many Reco
veries for one and the [arne Thing, and fo a Man be liable 
often to be punifh'd for the fame individual and nlllnerical 
·Crime, which the Law will not al1o\V~ For fuppofe the 
Plaintiff fhould recover in this Attion, and fhould bring ano .. 
ther for the falne Thing, and fhould lay it as a Plaint af. 
firm'd in that Court for five or fix Pounds, as really I believe 
it is, the Pleading of a Recovery in a certain Attion in 
no Court, and againil Nobody, will not be a Bar to an 
ACtion in a certain Sum in a particular Court and againfi a 
certain Perfon ; fo that as by this Way of Proceeding he 
-may recover twenty Times for the fame Thing, and it will 
not be in our Power to plead any Recovery in Bar. And 
all the Cafes in the Books are fo, and the Precedents too, 
and I believe there is fcarce one to be {hewn to the Con
trary. 

Befides he Ihould have {hewn what was become of this 
ACtion, and how it was determin'd, and for this Reafon, be
caufe it may be that we·had Judgment in the former Aai .. 
on, and then to bring an A8ion for a Malicious Profecution 
~fter Judgment had, this would be to fet up one Judgment 
to fight with another, and to open a Way to avoid and de .. 
feat the Fruit and Effect of all Judgments by a collateral 
\Vay, and would difcourage juil Profecutions; and if this 
were allowed, as my Lord Hale fays in the Cafe of Van .. 

2)'9 

derbergh and Blake, in Hardrefs 194. the J lldglnent would be Hard. 191 • 

blown off by a fide \Vind, and therefore clearly adjudg'd 1n 
that Cafe, that no AB:ion would lie againil an Informer, for 
falfely, caufelefsly and maliciouHy proiecuting an Information 
in the Exchequer, whereby the Plaintiff's Goods were con-

demn'd 
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demn'd in that Court to the King, becaufe here is a J udQ"
ment that is quite conrradiClory to it. And if it fhould be 
allow'd to bring this AB:ion, as here is done, without faying 
what is become of the Suit, this very Inifchievous Effect 
mua follow. 

Docs .not A 3d Exception, He does not {hew in what particular Sum 
fu
S 

cw in what this AB:ion was, nor does he fhew any particular Damage 
urn, nor any 

Damage, nor to the Plaintiff, befides the neceffary EffeCls and bare Confe-
~;g;~;~:~ quences which naturally attend all Arrefts whatfoever, which 
him to find is Imprifonment and Confinement; fo that this Declaration 
extravagant amounts to no more than an Aaion of the Cafe for an ArBail, &(. 

reft on Procefs in a Court that had J urifdiB:ion, without 
Caufe of Aaion, in which Cafe no AB:ion will lie, unlels 
aggravated by laying it in a large and great Sum, and [0 

I D' Anv. forc'd to put in extravagant Bail; as the Cafe of Skinner 
~~~: ~::~: and Gunter is, 1 Pent. 12. and more exaB:ly reported in 
Rkmb I7~' I Saund. 228. or eIfe that by Reafon of the great Sum laid 
:76,e 491.3, he could not find Bail, as the Cafe of Daw and Swain, 
3 Keb. lIS. I Mod. 4. I Sid. 424. Or for malicioufly affirming to the 
I D' Anv. Sheriff, that the Defendant ow'd him great Sums of Mo-
196. pI. 14· ney, fo that the Sheriff infifted upon great Bail, as the Cafe 
I Lev. 275. f d' 
2. Keb. 546. 0 Daw an Swam. 

I hope to make it appear that both the antient and mo~ 
dern Cafes will fupport this ObjeCtion, and that they are 
fupported by found Reafon. 

I fhall begin with 43 Ed. 3. 20. Cafe adjudged to lie 
there where one procures another to take out a Formcdon, 
but if the Party had fued it out himfelf, tho' no Caufe of 
AB:ion, ACtion would not have lain; fo that the AB:ion, it 
feelns, lies only for an officious Vexation, and not for fuch 
as refults from a Man's Endeavours in recovering his Right 
and fuing for Juftice. 9 H. 6. 32. Where the Defendant 
has no \V rong but by Reafon of Male Vexation in fuing 
Procefs, he fhall not tecover Damages in Ollr Law, unlefs in 
fpecial Cafes. -- -
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5' Ed. 4- 1i6". That was an AB:ion for forging a Bond in 
the Plaintiff's Name, and putting of it in Suit againil: the 
Plaintiff; tho' it was agreed the Action would lie for both 
together, yet a1fo agreed, it would not have lain for one of 
them alone, neither for the Forgery nor Vexation in the 
Suit. And there it is expreily faid that at Common Law, 
where an Action was fued, and the Plaintiff barr'd, he lliotlId 
not have an Action for the Vexation, Trouble or Cofis that 
the Defendant was put to in acquitting him[el£ "And if fuch 
AB:ion was maintainable, fays that Book, this \vollld be the 
Inconvenience, that on every Bond, AClion of Trefpafs, or 
other per[onal or real Action, the Defendant, .if he get tbe 
better, will have an Aaion of the Cafe againil: the Plaintiff 
for a falfe Suit, which is not maintainable in our Law. 'Tis 
faid, in that Cafe thefe Actions for lVlale·V ex at ion are only 
fuffer'd in peculiar Cafes, as where no other Remedy can be, 
or where the Damage is very great, as upon Indictments 
and Appeals of Felony, becaufe, befides Imprifonment, there 
is Hazard of Life and Reputation; or eKe where one is di[ .. 
inherited in his Perron, as where a lvfan is confefs'd a 
,TiI1ain by his Attorney, as the 42 Ed. 3. is, or difinherited 
of his Land, as by forging of falfe Deeds, and fuing on 
them to difinherit, or elfe where Land is lofl, or likely to 
be [0, as where an Attorney confeffes Judgment in a real 
Aaion deceitfully without Warrant; or where a Protection 
is fued falily, or falfe Releafe pleaded in ,a Prtecipe quod red
dat, for which the Parol mis eft fans Jour; but for an Attion 
to lie, which charges only the Perron or his Goods, 'tis faid 
there ne\'er to be known to lie, nor has been brought. And 
fo is 2 I Ed. 4. 23. there faid pofitively, if an Original be 
fued againfi a Man, tho' he have no Caufe of AClion, you 
fhall never ha\7e an Action. So is Fitz.,h. Nat. Brev. a Man 
cannot be excommunicated for fuing a Prohibition to the 
Spiritual Court without Cau[e, for a Man lhall not be pu .. 
ni{h'd for fuing forth \Vrits in the King's Courts, whether 
he have Right or \Vrong. Co. Lit. 161. 

And in 2 R. 3' 9. 'tis agreed fa by all the Judges of 
England, who gave ~heir Opinion in the Matter, upon the 

X K' , 
x X ll';~ S 
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King's demanding the Quefiion in Perfon, what Remedy was 
there, if a Man bring a falfe AClion? The Anf wer was, Nulla 
Jequatur pana pro profecutione falfte AEtionis, quia non Intel! 
qUQuJque terminetur, & tunc Amerciamentum Regi, &c. they 
were of the fame Opinion, tho' the Party arreHed fhould die 
in Prifon. 

Then as to the Modern Cafes, I {ball quote but three 
or four that I think with Submiffion pretty ihong to the 
Purpofe, tho' there are many more might be quoted. 

The £ril then is era. Bli',{. 83 6. This was an Atl:ion of the 
Cafe for fuing in the Spiritual Court for Tithes, before paid 
in the Prefence of two \Virneifes, after one of them was 
dead, the Defendant well knowing that the Proof of Pay .. 
ment by one Witnefs is not: fufficient in the Spiritual Court. 
All the Court held: the Aaion would not lie, for an Attion 
lies not, tays the Court, for pl!ofecuting at the Comm0n Law 
without a Caufe, and the fame Law is for profecuting in 
t:ht· Spi.ritual Court: And Popham rays there, when a Man 
complains in a Court which has Power to give Remedy. f{»: 
the fame, tho~ his Suit be without Caufe, yet the Plaint:iff 
Hlall not be punilh'd by an AClion of the Cafe, to which 
Rolls agrees in his abfira8ing this Cafe, I Rolls 102. So thaI! 
tho' here was plain Vexation, and there could be no' Cau[e 
of A6l:ion, and tho' faid exprefly th~ Defendant weII kn~w: 
of the Premiifes, yet the ACtion was not allowed, which 
is a, lTIuch ftronger Cafe, than OUf'S, and is after ,r erditl too. 
Another Cafe is. 2 ero. I 33. 'Fhat was an At-lion of the Cafe 
for fuing in the Spiritual Court for Tithes of Trees not 
tithable; agreed per tot' Cur.', that the A8:ion would not 
lie, and the Reafon is given becaufe it is a Matter properly, 
demandable there, therefore not punifhable tho' he have no 
Cauie of AB:ioo; but if the Court had had no J urifdiClioB' 
the Atlion would have lain, becaufe then the Suit was trult 
Vexatious.. Hardrefs. 194. Panqerbergh verfus Blake, AClion', 
of Cafe for faifly and malicioufly profecuting an Informa .. , 
tion in the Exchequer, whereby his Merchandize was [eifed 
and condemned without Caufe. By the whole Court, Lord 
Chief J uflice Hale being prefent, the Action will not lie. 

Then 
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Then there is the Cafe of iaw and !(ing, i Lev. 24(), 

4 I 4. .I Sa#nd. I 3 1. .I 1.10d. 5' 8. reported in all thofe Books, 
as likewife in Keble. That wasAB:ion of Cafe for nlali" 
cioufly and faB1y, ex malitia pr&ehahita preferring a Petition 
to the COlnmittee of Grievances, and printing the fahle~ 
without any true or probable Caufe, where in Truth the 
Matters contained, therein were grievDuily Scandalous and not 
True, whereby he was hurt in his Credit, hinder'd in the 
Executio~ of his Office, forc'd to expend divers Sums of 
Money, and undergo great Labours, ana [uffer great Vexalo 

tion and Perturbation of Mind. 

In the Argument it was agreed by all without Controvet .. 
fy or Oppcfttion, that the ExhibitirJg a Petition to a Co'rue 

mittee of Palrliament was lawful, and that no AClion would 
lie for it, tho' the Matter contain'd therein be Falfe and 
Scandalous, becaufe, fay they, it is in a: Courfe of JuHice; 
and before thofe that have Power to exanllne whether FaKe 
or not ; nay, fays the Court ~ (which was the principal Point) 
tho' fcandalous and' falfe Matter be printed' and publifhed to 
the whole Parliament, yet no ACtion lies, becau[e it is the 
Order and COl1rfe of Proceedings there. This is a Cafe that 
comes pretty near, if not ftronger, than our Cafe; for, in 
Point of Reafon and natural' Juftice, what Difference is there 
between an Aexion in a Court at Law, and a' Petition to 
a Committee? Both a Court and, a Committee are Jurif
dictions able, and conftituted to relieve Complaints, and the 
Petition in the one Way may be as juftlJ called IUS profequendi 
ad, 'Judicium, as the AB:ion in the other, and the Party aiferts 
his Right and exped:s Remedy in both; fo far they are equal; 
but as to the Confequences I confefs they are very unequal, 
for in preferring a falfe and fcandalous Petition to Parlia
ment, at)taft Five hundred Men mull be fuppofed to know 
it, and perhaps the whole Kingdom; fo it is highly prejudi. 
cial to a Man's Reputation; and then as to the Expence~ 
Trouble and Vexation in Attendance and Profecution, it is 
well known to be infinitely beyond that of bringing a fmlll 
ACtion for a trivial Sum of Money, where there can be no 
Hazard of Reputation, eafy Attendance and Expenee. 

And 
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And what is the Reafon of this Cafe? \Vhy my Lord Hale 
gives it in few Words, becaufe, Jays he, ,it is the Courfe of 
Proceedings in Parliament; now what is that, but to fay the 
Parliament is a Court of J ufiice, and that to exhibit a Pe
tition there, whether the Matter of it be true or faKe is the 
Courfe and Method to have Relief there? Atld is it not the 
fame here; are not the Courts of Law, Courts of Juftice, 
and is not taking out the King's \V rits and other Procefs, whe
ther the Matter thereof be true or falfe, the Courfe and Me
thod to have Relief there? And tho' a Parliament be a Court 
fuperior to the Courts at Law, yet one is not more a Court 
of Juftice than another, nor the Proceedings of one more 
Proceedings, tho' in higher Matters, than the other. All 
Courts of J ufiice in their own Nature ought to be free, that 
all Mankind may have Liberty to come there, and the Pro
ceedings therein to be kept if.lViolable. And indeed all the 
Cafes of this Nature' have particular Averments; the Cafe of 
Skinner and Gunter is, that he did arrefi him in a very large 
Sum of Money on Purpofe to have him imprifoned, know
ing that he was n{)t able to find Bail, et ea intentione, that 
he fhould be kept in Prifon for want of Bail; and fa are aU 
the Refi more or lefs Special, which will be too tedious to 
inliH: on particularly. Then pleafe to confider the Inconve
niency of this Dotl:rine, fuppofe for the Purpofe I have a 
good Caufe of ACtion, apd fue in a proper Court, and have 
the Perfon arrefted, and have a good \Vitnefs to prove ~ny 
Caufe of AB:ion, but before the Trial comes on my \Vitne[s 
dies or is fpirited away, and fo I anl nonfuited, wiII it not 
be very hard the Defendant fhould have Coits for the Non
[uit, and have a new AB:ion, when perhaps the Plaintiff is 
not able to give Half the Evidence he could have given before, 
and recover, it may be, twice as much more upon that? And 
is it not yet harder to deelTI this Malice, a Crime to be 
punifh'd, \V hich is rather to be efieem'd a Misfortune to be 
pitied? For indeed in the Refult, and in EffeB:, this is to 
puniili a !vIan becaufe he can't keep his \Vitne{fes ,alive. How 
would this Matter run in Point of Reafoning ? Surely it would 
conclude but oddly, to fay, That becauie my \Vitneffes 
were dead, or becaufe I could not get them together, there-

. fore 
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fore I brought an AClion maliciouily without a Caufe; 
this would not pafs for very good Logick, tho' this Aclion in 
its Nature feems unreafonable and to caft an Aiperfion and 
RefieClion 11 pon the Court, wherein the former AClion wa3, 
as tho' their Power were too feeble to give a full Recom
pence to the Party aggrieved. All Courts of Law have a 
Power to examine whether the Matter of Complaint be falfe 
or not, and if they find it falfe, the COlnmon Law hath 
already given thern a Power to puniih the Offender pro falfo 
clamore, and not only fa, but to award the Party grieved his 
Cofis too; fo that this Action feems to contradiB: the antient 
Common Law of the KingdOln, which had fufficiently pro
vided for falfe Suits; for that Law fays, that if a Man brings 
a falfe Suit, he fhall be puniih'd by Amerciament, he fha11 be 
in mifericordia; which is as. mgch as to fay, he {hall be punifh'd 
fomething lefs than the Crime deferves, or the Damage fut:" 
fered by the other: fo that for a faife Suit the Law did 
not think fit there fhould be a Punifhment equal to the Da
nlage done; but this AClion quite contrary thereto gives Da
mage to the full; nay further, by this \Vay of Proceeding, 
and according to this Doctrine, a Man is punifh'd four 
Times for one individual Crime; in the brft AB:ion he is 
mnerc'd and punifh'd pro falfo damore, and perhaps Cofis to 
the Defendant on the Nonfuit; in the fecond AB:ion he an
fwers the full Damages for the fame falfe Suit, and is a
Inerc'd again a fecond Time for his falfe Defence of a Suic 
brought againfl: him, for this falfe Suit. So that, my Lord, 
this AB:ion feeming to labour under fuch Abfurdities and ' 
Contradictions, it will have no Countenance from your Lord
fuip. The having no Cofts and no Recompence in the falfe 
Suit, feems to be the truefi and moft ration:.:tl Ground of 
this AClion, and on this Ground began thefe AB:ions for ma
licious IndiClments to creep into the \Vorld. To this Pur
pofe fays Chief J ufiice ](eeling in Mod. 4. if there had been 
no Caufe of AClion, Cafe would not lie becal1[e of the Re
conlpence and Remedy, fays he, the Law gives by \Vay of 
Cofis ; and Rolls is of the fame Opinion, for he taking N 0-

rice of the Cafe of H'aterer and Freeman, I Roll. 34. If a I D' Anv. 

Man bring· an AClion in a proper Court, no AClion lies, ~~5.pl~t9. 
becaufe rhe Suit was lawful, tho' the Caufe of the Suit was HoO. 205, 

- 266. 
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not true, for which he {hall pay Coils; fo that the having 
Co its in any Suit is a fufficient Bar of this AC1ion; and 
indeed in Faa our Cafe is aft€r a Nonfuit and Coils paid 
for that N on[uir. But for a farther Confirmation of this, 
there is I Vent. 86. An Atlion of the Cafe is there allow'd 
to lie only upon this Reafon and Ground, and that was an 
AElion of the Cafe for malicioufly fuing in the Spiritual Court 
ex officio, and excommunicating him there; for, fays the 
Court, this being fuch a Suit as that no Coils could be 
allowed in the Spiritual Court, therefore the AClion lies; 
but agreed that the AC1ion would not lie, where the 
Party in the Spiritual Court may have Cofl:s of Suit. The 
Reafon of this Cafe exaB:ly comes, up to ours; for if it be 
fo in the Spiritual Courr, why not fo in the Temporal 
Court ? The Vexation in one Court is the fame as the 
Vexation in the other, I mean as to its Nature, tho' it 
may fornewhat differ in the Spiritual Court in Point of De
gree. And fa is 3 ero. 83 6. I mentione~ before. 

I !hall only mention one Exception more, and then than 
conclude with my humble Thanks for your Lordihip's great 
Patience. 

That the 4th Exception, This AC1ion is quite miftaken, for on their 
!~~~~c~L own ihewing this ought to be an ACtion of falfe Imprifon
ved. It ought ment, and not an ACtion on the particular Cafe, as here 
to be falfe I °d F 0 d b h D 1 0 h hO Imprifon- aJ. or It oes not appear y t e ec aratIOn, ow t IS 

ment. Inferiour Court, wherein this AB:ion was brought is held, 
whether by Letters Patent or by Prefcription, for your 
Lordfhip cannot Judicially take Notice that this is a Court, 
unlefs it be fet forth how it comes to be [0, and your Lord
fhip will intend nothing in an Inferiour Court; but what is 
more confiderable, it does not appear there was any jufl: Au
thority deriv'd from this Court to arreft or impriion the 
Plaintiff. Nay it appears quite the Contrary, and feems to 
he the principal Ailll and Bufinefs of this Declaration to 
fhew, that there was no Authority deriv'd from this Court, 
nor any \Varrant or Precept iffiled therefrom. For it is {aid 
prcetextu et colore cttjufdam prcetenji Warrant' per Cttr' ill' fieri 
fuppofit', under Colour of a pretended Warrant fuppofed to 

. be 
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be made, which is as much as to fay, by ~olour of a forged 
Warrant; then this AB:ion nluft run thus, it is u. Com .. 
plaint for arrefling the Plaintiff by a forged \Varrant, fup. 
pofed and pretended to be made by this Inferiour Court, 
in a certain Attion, but againfi Nobody, fo that it might 
be a Suit againft any other Perf on as well as againft the 
Plaintiff. So then plainly, if this be an Arrdl: by no Autho .. 
rity from this Inferiour Court, but by the Prattice of the 
Defendant, and only a {ham \Varrant; or if it {houid iffue 
by their Authority, and be in an AB:ion againfl: another Per
fan, as it might be in this Cafe, not faying againft whom 
the AB:ion was, then this would be exa8:ly the fame Cafe, 
as if the Defendant had himfelf, without any Pretence of 
Authority, laid violent ~Iands on the Plaintiff and hurried 
him to Gaol; and if fo, it is manifefl: this ought not to 
have been an AB:ion of the Cafe, but an AB:ion of hllfe 
Inlprifonment. For hereby it is becOlne an immediate 
\Vrong to the Perfon, and can't be caIl'd, with any Propriety 
of Speech, an Abufe of the Proce[s of Law, but indeed not 
ufing at all, but to arreH without its Aid. He ought to 
have [aid a Plaint was enter'd in [uch a Court fo held, 
and in fuch a Sum, and that a Precept iffued out of that 
Court; and then he fhould have gone on and faid, Virtute 
cujus quidem prtecept' or querel' the Defendant was arreHed, and 
not colore prteten.fi Warrant', and fo is the Cafe of Skinner 
and Gunter exaaly; for otherwife the Defendant was not ta
ken by any Proce[s of that Court, and then the Imprifon
lnent is faIfe, and confequently another A8ion is to be 
brought. A Confufion of AB:ions is a Thing the Law ab
hors, and every Species of AB:ion hath its peculiar Bounda
ries and Limits, which the Judges of all Ages fucceffively 
have pre[erved. 'Tis true, Attions of the Cafe and Ac
tions of falfe Imprifonment are both for tortious AB:s and 
Wrongs done, yet they are mightily different in their Nature, 
for the one is only a \Vrong done to the Property of a 11an, 
but the other is an immediate \Vrong done to his Perfon. So 
the AB:ion here defign'd is for an Abll[e only of the Proce[s of 
Law, but an AB:ion of falfe Imprifonlnent, is for an Abufeand 
Violence to the Perfon. And the Law preferves the fame Dif
ference in other Cafes; as a Theft or Larceny in General is 

not 



In the King's Beltch. 

not [0 great, nor fo grievouily punifh'd as Larceny from 
the Perf on. Befides, in AB:ions of falfe Imprifonment the 
King has a Fine, and your Lordfhip will not fufIer them to 
tur~ AB:ions of falfe Ilnpri[onment into ACtions of the 
Cafe, and leave it in the Power of a private Perron to diL
pofe of the King's Right by changing the Aaion. And on 
this Reafon is grounded the Cafe in 2 Cro. 134. where it is 
agreed by the Court, that an AClion of the Cafe would not 
lie for aCling contrary to the Prohibition of an Aa of Par
liament at the Suit of the Party alone, but mua be as well 
for the King as for himfelf; and the Rea[on given is, be
caufe otherwife the King would lofe his Fine. 

Upon thefe Reafons I hope Judgment {hall be arrefied. 

DE. 

Term. Sana. Mich. 
I AnntC l~eginte. 

HABEA·S COR PUS. 

Anonymu.r. 

Procedendo AHabeas Corpus cum Caura iffued to remove a Cau[e awarded ~, 
where the out of Wind/or Court, it was Tefted the 15th of 
fla~u~~/;um , O[toker, a~d returnable the lail: Day of Michaelmas 
caufa was at Term. To thIs \V fIt they returned according to the Statute, 
EO long a that HIue was joined before: But the PlaintifF tnov'd for a 

ay. Procedendo, becau[e the Return was fo long, and for that fole 
Cau[e only a Procedendo was granted. . 

Bethel'-



Habeas Corpu;. 

-Hetherington and Reynolds, Hill. 4 AlJ11tC 

, RegintC. 

Ac T ION brought in Inferiour Court againfl: Feme Sale, ~o~/:-~~ ~::' 
and afterwards fhe marries, and the Baron brings Ha' move theRe--

, d I' . h f: M . I r.' C cord, as a Cor, ec armg In t e arne anner as In nlenour ourt Certiorari 

againfl: the Feme only. Defendant pleaded in Abatenlent {he does. 

was a Feme Covert, and Plaintiff replied the Proceedings in ~!k: 1-_ Q. 

the Inferiour Court, and that the Caufe was originally againfi 14~' ~ 
the Feme Sale; to which the Defendant demurr'd. 

Ch. J. Holt: An Ha' Cor' does not remove the Record tho' it 
does the Cau[e, but a Certiorari removes the Record and Cau[e 
too, on which the Party has a Day here, and is enter'd on Re .. 
cord and the Plaint too, and we take Notice when the Pro
ceedings begin; befides a Certiorari goes to the Judge, but a 
Ha' Cor' to the Officer, and on a Ha' Cor' the Record is not 
here, but the Cau[e begins de novo; and the Declaration is / 
againfl: the Defendant in Cuftod' Mar' Marefe'. 

Suppo[e before fix Years are e1apfed a Man fues in an In- Db ifferences 

£ . d h r db' "d' etween enour Court, an t e Deren ant rmgs a Ha Cor, an hx thefe Writs, 

Years are elapfed before the Declaration in this Court on the &c. 

Ha' Cor', he can't take Advantage of the Statute without 
pleading this Special Matter, and he had a Right to his Ac-
tion when begun below, and it {hall not be in the Power of the 
Defendant to deprive him of that Right by his removing the 
Caufe; for if a Suit be abated and fix Years elap[e, he {hall 
bring another AC1ion by Journeys Accounts, for he {hall not. 
lofe the Benefit he had at firft. So if a Man bring Aaion 
and dies, his Executor ihall. 

z z z Leach 



Superfedeas 
granted to 
Ha' Cor', 
&,c. to Ma
yor's Court 
in County 
Palatine of 
Chtjler. 

Habea! Corpu!. 

Leach and Page) Mich. 10 Annte Reginte: 

SErjeant Chejbire mov'd for a Superfedeas to a Ra' Cor' 
cum Caufa ad faciend' & recipiend', and alfo ad rcJpondend', 

direaed to the Mayor's Court in the City of Chefter, in that 
County Palatine; and Day was given to £hew Cauie. 

At that Day feveral Precedents were quoted, where fome 
Writs of Ba' Cor' were quaih'd before any Return made, and 
others where a Return made; the Court would not receive it. 

Of the £ira Sort there was Mich. 4 Ann.e, Mich. 10 AnntC, 
An Ba' Cor' to the Mayor's Court of Durham; Ha' Cor'to 
Mayor's Court of Nantwich. In 17 0 4, Eachard and Brad
jbaw, Nlich. 170)'. Bovy and Hall in this Court; in 1706. 
Ba' Cor' to Chefter. 

In 2 Keble I 34. there was a Return Inade to the Ha' 
Cor', but the Court would not receive it. 

Chief Juflice Parker: If this Court can't do Juflice, why 
fuould we fend for the Caufe? if it be a County Palatine, 
Judgment will be void; it is not material what Court in 
the County Palatine the Suit is in; it had been material, if 
here had been an Affidavit that the Defendant was not re
fident in the County. But here is an Ra' Cor' without any 
,Suggeflion that the Party is not an Inhabitant in the County 
Palatine, which in Reafon ought to ,be, and fuch Writs ought 
not to go out of COl1rfe, but there is yet no fuch Rule; it 
does not appear to us we can do J uHice; there is no doubt 
but they have Liberty to lliew he Iiv'd out of the County 
Palatine; but here, tho' it fhould appear he was refident in 
the County Palatine of Lancafter, it will be of no Avail, tho' 
you 1hew by Affidavit he did not refide in Chefter, for we 
can't do JuHice in either County Palatine, we can't take a
way their JurifdiClion; but fhould it be Inade out that the 
Defendant did not refide in the County Palatine, we could 
do JuHice, and would fend a Ba' Cor'. 

1 fu 



Habeas Corpus. 

Per Cur', Let the Rule be abfolute, and let there go a Su
perfedeas to this Ha' Cor'. 

Hide alld Browning, Pafch. II Annce 
Reginte. 

271 

lVHitaker mov'd for a Ha' Cor' adteflificand', to the Mar- ;;;~~or' ad 

fbalfea, to be a Witnefs at Seffions at Guild-Hall; and 
quoted a Cafe where Chief J ufiice Holt granted one for a 
Prifoner to go down to the Af1ifes. 

The King and Mrs. Jl;la~y Hill Morton, 
Hill. I I Annce Regilt£. 

~ 

M RS. Mary Hill ,,\lorton was indiB:ed for Perjury in bH.a' Cor' to 
" rIng up a 

fwearmg the Peace agamfl: the Duke of Leeds, and Pri[,mer to 

was in the King's Bench Pri[on, and her Cau[e was to be died attendTh~rl. 
. fi ' own na. 

in the Sittmgs a ter ~he Term, and mov d the Iafl: Day of the 
Tenn for a Ha' Cor' to bring her up to attend the Trial 
of her Caufe, and it was granted. 

The .£ueen and Nicols, Pafch. I I Annce 
Regince. 

M 0 V E D for Ha' Cor' ad teflificand' before J ufiices Ha~ ~or' ad 
. . .. tdlz · before 

of Peace upon a Convltbon for Deer-ftealmg, dueB:ed JuIces of 

to Keeper of Newgate, and granted; but Court [aid, Jufiices Peace. 

could not compel the \\/itneis to appear nolens volens, but if 
was willing, n1ight be jufi. 

, . 
Toe 



272 Habeas Corpus. 

The King ver[us Gibf01t, Pafch., I Geo. I. 

Cornmit- RE T URN made on Ha' Cor', that the Defendant Was 
ment of 0- committed by two J ufiices of the Peace, that he be-
verfeers of dOd b h . 
the Poor for ing Overfeer of the Poor 1 not account as y t e Statute IS 

?ot ac1count- direaed, and fet forth that he had not accounted before them. 
mg, lOW to 
be. 

T wo Exc~ptio~s were made to this Return. 

FirO: Exception, That this appears to be a Commitment 
within the Year, and the ACt does not direct any Commit
ment till after the Year. 

Second Exception only fays, he had not accounted before 
them, whereas he Inight have accounted before two other 
Jufiices,. and that would h:1ve been good. And both thefe 
Exceptions allow'd per Cur'; but yet the Defendant was not 
difcharged, but on giving his Recognizance to appear at next 
SeHions in Order to account, becau[e this was an Offence, 
and they had Power to call him to an account. 

The King ver[us Ha~vkinj, Palch. or Hill. 
2 Ceo. I. 

Difference in T HIS was on a Return of a Ha' Cor' that the Defen· 
Return of .!. 

'Ea' Co~ be- dant was commItted for Backbearmg and carrymg 
fitorccand ~f- away a Deer out of the Fordt " but it appeared to be after er onV1C-

tion, Conviaion. 

Objeaed to this Return by PengellY, that it does not fay it 
was unlawfully taken away, becau[e it might be with Con
fent of the Owner. 

Chief J uO:ice Parker: There is a Difference in the Return 
of a Ha' Cor', when it is before a Conviaion and when af
ter one; for where it is after a Conviaion, you need 
not be fo particular; it ought to be alIedg'd unlawfully if 

2. before 
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Habeas Corpus. 

before a Conviction, but in this Cafe it Inay be in the Con
viCtion, fa that will be well enough; now taking away a 
Deer, tho' not kill'd, is within the Act, and it cannot receive 
that Confl:ruction of being taken in Toils, for it is taking a
way quite; if it had faid taken away, of which he was can
viB:ed, that might have done. 

Per Chief J uf1:ice: Till Proce[s iffues in Order to diilrain, 
he cannot have Corporal Puniihment, i. c. without the Re
turn of the Officer that he has not fufficient; as to the Truth 
of Fatl:s, the Return of the Officer is the fame as a Special 
VerdiB:; but if Jufl:ice of Peace will not believe it, upon In
formation to the Contrary, perhaps he nlay i{fue another 
'Varrant. And in Order to come at thefe FaB:s the Court 
ordered to bring up the Defendant another Day, and to re
turn the ConviC1ion. 

Anonymus, Pafth. I I Annte Reginte. 

273 

R E T URN made to Hi Cor' directed to the Mayor's Return 

_ Court of Canterbury, of a Cuf1:om in Canterbury which ::~c~h;ould 
oufl:ed this Court of J urifdiction, but the Return was defee- Court of ] u-

. d 'd d h R d fi f1: h R 1 rifdiCtion, tIve, an mov to men t e eturn, an at r t e u e refufed to be 

was granted Nij CauJa. amended. 

On the Day to lliew Cau[e, it was infifled that it ought 
not to be amended) and the Court fet afide the Rule for the 
Amendment, becaufe this was to ouO: the Court of Jurifdic
tion, and by Confent they were not to proceed below. 

A Cafe was quoted, Preflon verfus Goodwin, Trin. I 2 W. 3.' 
in the ComInon Pleas; the Return of Ha' Cor' was, that the 
Demurrer was not joined in fix \Veeks, and Exception taken 
to this Return, which was defetl:ive, and allow'd the Excep
tion, but the Court refufed to amend the Return. 

Per Chief J uftice Parker: This is no favourite Cafe; if 
this Return were filed now, we muO: grant an Attachment, 
having not return'd the Cau[e, nor any Excu[e for it, it is 

4 A for 
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for their fakes we do not £le it; now the Queflion is, Whe
ther we fhall give them Leave to mend that we may not 
know what the Merits of the Cauie are; this is to oull the 
Court of J urifdiClion, therefore we muH: be ihiCl; Amend
ments in Ha' Cor' of the Crown fide are allowed and prac
tifed, becaufe otherwife the Officer might on Purpofe make a 
defeClive Return, and then the Prifoner Inuft be difcharged 
and therefore we take Care of that before the Writ be filed ~ 
you do not make the Return you are required, but yo~ 
return an Excu[e only ;' I do not doubt but if the Caufes 
were returned, if there were a Slip, the Court would give 
Leave to amend, and you {hall Hill have the Liberty, at your 
Requeft, to annex the Return of the Caufes. If this come 
down to Canterbury, they muft Judge of it according to their 
Law; but how can the Mayor determine this Caufe? it is 
a Franchife of the Corporation; if this Matter concerns 
themfelves they cannot hold Plea of it. 

The Queen ver[us Green, Hill. I j Annte. 

A COl~mit- 0 N Return of Ha' Cor' on Commitment upon AB: for 
ment In • • • • •• 
Execution kIllmg Hares, b'c. upon ConvIcbon for huntmg agamft 

S
upon a Pen hal that Aa. And the Commitment appeared to be, until he 

tatute DUg t • 
to fay for {bould be dtfcharged by due Courfe of Law, when by th~ 
how long. ACl he ought to be committed for three Months. 

Per Ch. J. Parker & Cur', The Commitment is wrong, let 
him be difcharged, for he is now committed in Execution, 
which is his Punifhment, and therefore ought to fay how 
long, for he is J;1ot to pay the 5 I. By due Cour[e of Law, 
per Chief J ufiice, is w hen fame Officer has fomething further 
to do, but here it is a determin'd Punifhment for fuch a 
Time. The fi2!:eeen and Bracy was fa, a Commitment per Com
miHioners of Bankruptcy in this Manner, when the AGt 
fays he is to be committed, till he be examined; Dr. Groen
velt's Cafe, Pafch. 9 W. 3. was fa, when COlnlnitment fhould 
have been tin he pay his Fine. 

2 DE 
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Term. Sana. Mich. 
7 AnntC Reginte. 

l\;landamus and Returns thereof 

The 2Jteclt ver[us Lane. 

M Andamus to reflore an Alderman of Gloucefler; Re- L'Ybrilting ad 

ld 
1 e nogoo turn, that he wrote a Letter to another A er- Caufe of 

, man which was very fcandalous and agreed to be Disfranchife-
, , ment before 

a Libel. ConviCtion. 

Per Holt & Cur', Tho' never fo much a Libel, yet there 
ought to be a Conviction for it; it is indictable at Com
mon Law, and fo ought to be profecuted thereon to a Con
viB:ion, according to Bagg's Cafe; and held to be no good 
Return. 

At another Day. 

T HE Counfel urged that it was good without a Con: Confent to 

viClion, becau[e he agreed the Fact and confented to be tu~ned 
b "d b l ,3 d' , r b out, IS not e turn out; ut per Ho t v Cur, he can t conIent, e- a Refigna-

cau[e a Libel is a Thing of which they have no Jurif- tion. 

diC}ion; they have not the Conu[ance of the Trial of 
libels. 

Per Holt, If he come to their Affelublies, and lhould by 
Parol only come and refign, I hold that is a good Refignation, 

if 



Cau(es of 
disfranchi
ling before 
ConviCl:ion, 
or without it. 

In the King's Bench. 

if enter'd on their Books accepted, but a Confent to be tUt 
ed out I can't think to be a Refignation, and is no C~rf 
rate Aa. 

CounreI made three Difl:inClions. 

Firjl, Where the Offence is not indiaable, but touches tI 
Point of Office, in fuch Cafe they have JurifdiB:ion to rl 
move without ConviB:ion. 

Secondly, So Iikewife, where it concerns his Duty and Offio 
yet mix'd with fame great Crime, why fhould they have lel 
Authority becau[e the Offence greater; as tearing of Charter 
and Records of Corporations, that is an Offence indiClablf 
and yet rrlllch againft the Duty of his Office. 

Thirdly, \Vhere it has no relation to the Office or Franchife 
there it is very juft that they fhould have no JurifdiC1ion, a 
in the Cafes of Perjury and Forgery. 

Per Holt, They can't examine an infamous Offence for the 
Sake of disfranchifing the Party; nor can you try whethel 
Libel or not Libel, on an ACtion for falfe Return; but J 
can't comprehend that this is an Offence againft the Franchife 
and Duty of his Office. I Sid. 14. and 1 Sid. The King and 
Sadler. Styles 477. 

I 

DE 
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DE 

Term. Sana. Mich. 
12 AfJntC I~egintC. 

Walker qui tam ver[us Laughton. 

M o T ION to amend the Declaration, this being a po- Amnend1ment . ~~~ 
pular Atbon upon the Statute of Ufury, and the De- tion i.n qui . . ' 

fendant had pleaded a plea in Abatement, to which tam lfin Ufu-, fi ry, a ter 
the Plaintiff had demur d; there were two Faults, ril was Demurrer, 

where it lhould have been actio accrevit, the Word aEtio was 
omitted, and the toto fe attingen' was wrong, and different 
from the Sums mentioned to be forfeited. 

Per Cur', All is in Paper, this may be amended. But in- ~~~~w~:'[esln 
deed if there had been [uch an Amendment as would alter to be refufed? 

the Aaion, then we would not allow them to amend, becau[e 
another Perfon might have brought the AClion as you would 
mend it. 

At another Day and Term Pafch. I 3 Ann~. 

T HIS Cafe was argued on a Plea in Abatelnent, but 
the ObjeClion was to the Conclufion of the Plea, that 

it did not conclude tam pro domino Rege quam pro feipfo. Declaration. 

This was a plea in Abatement to the Bill, which may be 
done, for the Bill is like an Original. Et inde producit feEtam The Word 

&C. JeRa is the \Vitnefs, Selden's Notes on Fortefcue: Pleads ~:~deC~~ 
that to {hew there is a Variance between the \Vrit and Count. 

Chief JuHice: How comes this Form to be fo facred as not Poft. 27 3. 

to depart from it ? 
At 



.. 
In the Qgeen's Bench. 

+ 

At another Day. 

I T was faid, that Suit was the Suit of the Party, ana 
infifted fhould be taken Inofi: beneficially for the Crown, 

for this- was a Suit for the Benefit of the Crown, and quoted 
J Salk. Rep. Gregory's Cafe; the Informer can't compound this Suit with. 
37

2
• out the King's Leave; producit feaam is to fupply the Name 

of the Witnefs; and it being urged that the Profecutor may 
reply without the Attorney General, 

Declaration Chief J uRice faid, in Edward the Second's Time it was fo, 
~~~~l:~~ 17 Ed. 3. 48. it fhould be Suit bon, tho' it is printed SQi,. 
ta~prodo- bon. Fleta 2 lib. ca. 6,7, 36.9,10. 2 Ed. 2. 26. 5 'Ed. 3. 
;:;~ ~;~e ft- I 7 I • 10 Ed. 2. 92. Yet this does not affect the Cafe at 
ipfo· all; & inde producit fertam, that is his Witneifes ; and you 

fay this mufl: be for himfelf and Q.leen, and fo it is, and 
the Precedents are both Ways, and there is no DifiinClion 
between carrying on the Suit, and carrying it on for himfelf 
a~d Qleen. 

Pcr Cur', Let the Defendant Anfwer over to Day. 

Hicks and Cockup. 

Indebitatus. AC T ION on the ~afe, Indebitatus AfJumpfit for Goods 
Aifumpfit lies fold from the PlaIntiff by the Defendant 
for Goods • 
fold from 

~::;~~~n;: Chief Juftice : This may be, and if it had been only that 
he was indebted for Goods fold, that would have been good; 
the Plaintiff might deliver Goods to Defendant to be fold, 
and if he did fell, then he promifed to pay, there are Goods 
fold from the Plaintiff and by the Defendant; it has been 
held good, where Plaintiff is mifiaken for Defendant, or De
fendant for the Plaintiff. 

Pir Cur': Judgment pro quer'. 
1 



In the J2.!teen's Bench. 

1he Inhabitants ~f Monks Risborough, 
Princes Risborough and Aylesbury. 

2i9 

H ER E was an Appeal upon an Order of Removal of a wdo hetherdan 
, a ~ourne 

poor Perfon, at an adjourn d Seffions, and both Parties Seffions be 

appeared; and the Q.leil:ion was, if this was the next Sef. ~hoen~:x: ~~-
fions within the Meaning of the Statute? Statute for 

Settlements 
of the Poor. 

Ch~ef Jufiice Parker: This feems to be within the Reafon 
of the AB:, it is in Faa the next SdTions, tho' not firiClly 
in Law, and they have in Faa appeared; it is like the Cafe 
on the Statute 2)' Car. 2. for taking the Oaths the next 
Ternl; the Lord Chief J ufiice Holt was of Opinion, that ta
king the Oaths the [arne Term w:as well within that Aa. 
It might be inconvenient to appear at next Seffions after, his 
Affairs nlight not permit him; and in this Cafe it is a pre
judice to the Parifh that keeps the poor Perfon fo much 
longer; the great Inconvenience is only· in cafe the Party 
fhould be furprifed. 

Powis: They may not be able to get a N umber of J u
f!ices at an adjourn'd Seffions, and may be heard clandefiinely, 
and nothing is generally done at adjourn'd Seffions but taking 
the Oaths; Chief J ufiice Holt was of Opinion on the 
Stat. of 2) Car. 2. that if a Man took the Oaths the fame 
Term, tbat was a good taking within the Aa; I aik'd him 
the Qlefiion, and he told me fa, and faid he would never 
convict one on that Act, if he took the Oaths the fame 
Term. 

Eyre Jufiice: This is a Cafe ofConfequence; on Stat. Car. 2. 

Oaths mufi be taken either in one Term or the other, they 
can't be taken in both; an adjourned SeHions is the prefent 
Seffions, the next Seffions is that which fucceeds it. Suppofe 
an Order of two J ufiices made the Day before the next Sef
flons, fo that they can't Appeal, that would be a hard Cafe, 
but I can't tell how it would be help'd, this is receiving the 
Appeal at the falne Seffions; it wiTI be proper to fearch Pre
cedents. Cur' advif. on this Point. Hill. I Ann~, Reginte. 

DE 
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Term. Parch. 
Ij AnIJ£ RegJnte. 

Nerz.vton and Martin. 

~owfitthe y- jljJlf OntafJ'ue for the Univerfity of Cambridpe clairn'd Conu-
m ver 1 Y IS { r .1 C) •• • • 6 • 

to claim fance; It IS a DeclaratIon of thIS Term, and here IS 
CV~dnu[;pance. a Warrant of Attorney from the Univerfity to claim Conu-

I e erne 
and Man- fance; firft the Warrant of Attorney was read, then the 
net's in 2 Ld CI . h . h Ch d h E }'fi' f Raym. 1339. aIm, t en put In t e 'arter an t e xemp 1 catIOn 0 

the Statute of I 3 Eli~.: which confirms their Privileges; the 
Declaration was produc'd, and it appear'd to be a Declaration 
of this Term. Clerk Mafter of the Office faid, that they might 
come any Time the fame Term to demand eonufance. No 
Notice being given, the Court gave till Monday toobjeCl. 

Chief J ufiice Parker : You had befl for the future have an 
EXelTIplification of the Record of this Allowance, that for 
the future you need not be at the Charge to bring up the 
Charter; this mufi all be enter'd on the Roll, you may do 
that in the mean While. 

2, DE 
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Term. Sana. Trin. 
12 Annte Reginte. 

-
Jofceline and LaJfere. 

T HIS was an AB:ion of Cafe on Bill of Exchange Draught to 

brought againfi the Drawer, and the Bill was to ~~~~~:~_ 
pay 28 I. at 7 I. a Month, at Monthly Payments, ing Subftfl:-

£ fi P b . b r 11' f h' ence, 'Vhe-r ayment to egln Septem er IO owmg, out 0 IS grow- ther a Bill of 

iog Subfifience. Exchange. 
Ca. inL. 5& 

h . Tho. B'II f E h .c·f h . E. 294· Brant walt: IS IS no 1 0 xc ange, Ior I e receIve 
no Pay, then he will not be liable; the Court will take No
tice of the Cuftom of Merchants, and if this be not within 
that Cufl:om, this Court will adjudge them no Bills of Ex
change; and there is no Difference when brought againft the 
Acceptor, and when againft the Drawer; fuppofe a Bill 
fhould be drawn to pay [0 much Money out of his Rents, 
that would not be a good Bill of Exchange. 

Whitaker: This is a good Bill of Exchange, there are three 
Perfons concern'd in it, which are neceffary to make a Bill 
of Exchange; out of growing Subfifience; are Words not 
known in the Law, they are infenfible, and therefore to be 
rejeCl:ed; it is alfo Negotiable, for what makes it fo, is, its 
being drawn payable to Order, and is Value received. 2 Vent" 
308 . Shore 4, 5" there was a Cafe at Nift Prius, Parfon; and 
Goodwin. At leaft this is a good Bill of Exchange againft 
the Drawer. 

Chief 



In the Qyeen's Bench. 

Bill of Ex- Chief J uflice Parker: There is no N eceffity in a Bill of 
change need f r' T I . 'd Th tll 11' • " I not fay Va- Exchange 0 laymg' a ue rece1V. e ,<-ueHlOn IS, vV Je-
lue received. ther this be intended lnore than a bare Authority? This ra-

ther imp?rts that the p'r~\Ver had tben no Subfiil:ence, for it 
is Fa be paid out of his growing Subfiil:enc~; .this 100~s J?ore 
like an Authority than a Bill of Exchange, and the AB:ion 
is brought for Non-pay.ment, and ngt fGr Non-acceptance. 

The next Point will be, if this Bill, as he calls it, or 
whatever it be, be a good Confideration for the exprefs 
Promife, for tho' it be firicHy no Bill of Exchange, yet if 
it be a good Gonfideration to raife the exprefs Promife in 
the Narr', it will be good. 

A Man may E1Jrc .. Jl.lflice: To. illfert V ~llle receiv'd in a 13i11 is not. ne-
draw a Bill ~ 

en himfelf. ceffary; no~is it nec~ifaJ;y to have three Per(ol1s to make a 
good BiJI of Exchange, f{)r a Man may dr~w a BiU on him
felf, but it has always been taken to be for a. certain Sl1m~ 
and the Party takes on hiln to pay at all Events. This is 
payable q~t of a certain .fund; (uppofe a prolniffory Note 
of 100 I., 'Yere m3de p~yapl~ out of {uch aDd fum. Rents, 
woulq tha~ ~ good? In {uch ~ Cafe there muft be an Aver
meqt, that fuch Rents we.t;'~ I:eceived out of which ilia Bill 
was t~ be. paid; and t\Jere is no Difference here between the, 
Drawer aI)~ Acceptor; for fuppofe an A tbion had. been brought 
againfi th~ Acceptor, \yould: an Aa·ion lie againfi him before 
he had received the, Rents? fure it would not. The· other 
Point, \Vhether it be a good Confideration to raife an expre[s 
Promife, is confiderable. If the Subfifi~nce do not come in 
or is contingent, that. may be a Reafon for. its not being a; 

good Confideration. 

In this Cafe the Judglnent was afterwards. reverfed., which 
l~ad in c. B..,been given for the P:laintiff. in tbe original Cf\ufe .. 

I DE 
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Term. Sana. Mich. 
10 AnntC Regin£. 

'. 
1be Qyeen ver[us Sir Gilbert Heathcot, 

Lord Mayor of London. 

M OT ION for a, Mandamus to Lord Mayor to re- Whether a 
Mand~mus 

turn Sir rf'illiam Withers, and another Alderman lies to the 

and two Common Councilmen, naming them ~fo1o!1;~~ 
particularly, to tbe Court of Aldermen, as chofen by th~ return to the 

d f h' h b C f ld Court of Al-Wat' mote, out 0 W Ie t e ourt a A ermen were to dermen Per-

* chufe one to be Alderman of Broadftreet \Vard, he is to re- fons ele8ed. 

lid d C' C" 'I Ca in L & turn two Ai ermen an two ommon ounel '. E.48• • 

Chief Juflice: We cannot do that, for there are four at 
the Wardmote already returned-, and fo indeed' there were, 
for Sir J. Rbublon and- Lethillier, Conyers and Sir G. Newland, 
were already returned by the Lord Mayor, and they would 
have Sir W. Withers and Lewin, Aldermen, and Sir G. Newland 
and Sir Ro. Bunkly, Commoners, returned'. So held in Cafe 
of Fifhmongers Company. There cannot be a Mand-amus 
to return- particular Perfons, no more than there can be to 
make a particular Rate, for that is to prejudge. Befides, 
here being a Return already made of four particular Per
fons, if ic- be a faIfe Return, an Action will lie; fa there is 
a Remedy; and if he {hould make a contrary Return, will 
not that falfity his former- Return of his own fhewing~ and 
make himfelf liable to an ACtion both \V ay~ ? 

It This Urage ha~ been fince-uken away by Stat. I I Geo, 1: ch, Ii. 
At 



In the Oueen's Bench. 
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At another Day. 

T-HIS was nl0v'd again, and it was obferv'd that In 
this Way, it was in EffeB: for the Mayor to· chufe 

the Aldermen of every Ward, and the Aldermen to chufe 
the Common Councilmen. 

Richard/on Serjeant, for the Jlandamus: It is fure1y not in 
the Power of the Mayor to make what Return he pleafes; 
he is the Q!.leen' s Officer, as he is the Officer of the Court 
where he prefides, and the Perfon to be chofen a Juflice of 
Peace; the Mayor holds the Wardmote, and is to return four. 
Neither that Court nor the Court of Aldermen hath Power 
to compel the Lord Mayor to make a Return, if he fhould 
refllfe; and if he did, you would grant a M;zndamus. If 
he fhould make a falfe Return, are the Aldermen bound to 
chufe one of thofe which they know to be illegally return'd 
to theln? i. e. not legalIy eletled; they cannot look into the 
Return, and muil: they chufe one of thofe return'd right or 
wrong? A Mandamus is proper to compel him to retu~~ the 
right Four, fuch as were duly eletled, and then the Alder
men lnay chufe one. To bring an Atlion is a round about 
Way, and tho' no Wrong done to a particular Perfon, yet 
this Court will give Remedy as in Bagg's Cafe, being a Cafe 
that concerns the Publick. 

Che/hire ad idem: The Q!.leflion is, Whether here be not 
a Failure of J uilice? The Aldermen Inuil: be of their own 
Chuting; the Lord Mayor is but a Miniilerial Officer, and 
mun return thofe Four who have the Majority. An Aaion 
of the Cafe is no adequate Remedy; perhaps everyone 
might have an AClion, yet the Damages would be minute. 

Attorney General econtra: The Lord Mayor is not con
cern'd in Interefl:, only as a Minifterial Officer to coHea, 
the Votes, and declare which Four have the Majority; he 
has behav'd himfelf with all the Caution ilnaginable, for he 
took Advice about it that he might not do Wrong; fuch a 

'Vrit 
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1ft the Q..uee1J's Belich. 

\V rit as this was never moved for; it is to nlake a Return 
of particular Perfons, and to a Court of Record, as the 
Court of Aldermen is, who have Authority themfelves; if 
Return irregular, the Court of Aldermen may examine it, 
for they have alter'd and fet afide thefe Returns, and there
fore this Court cannot interpofe. Suppofe a Sheriff will not 
make a Return of a Writ to the Common Pleas, this Court 
would not meddle in it. \Vhere there is another Judge who 
has Power to fet the Matter right, this Court will not med. 
dIe, and if there fhould be a Mandamus, the Mavor will 
certainly return this Matter; and that will put an E~d to the 
\Vrit. 

Pratt Serjeant: This \Vrit was never granted, nor indeed 
ever mov'd for.; the Foundation for having a Mandamus is 
the N eeeffity of the Thing, and where the Party can other .. 
wife have no Relie£ 

At another Day. 

T HIS Matter was luov'd again. Sir T. Powis Set: 
jeant: Suppofe the Lord Mayor would not hold a 

Court of \Vardmote, or if he would not proceed or take 
the Po}], that would be a good Reafon for a Mandamus; fo 
in this Cafe, when he returns the wrong Perfons. It is agreed 
he is a MinifterialOfficer, and may be commanded and pu
nifhed; but now they would have it he is to be punifh'd by 
the Court of Aldermen, that is by himfelf, where he pre
fides, which is very extraordinary; if j t be only a doubtful 
Matter, the Court will grant the Mandamus, and the Lega .. 
lity may be debated after. 

Solicitor General: By Cullom in the City where there 
is a Vacancy of an Alderman, the Lord Mayor holds a 
\Vardmote, where all Freelnen are in titled to eOlne and elect 
the Alderman for that \Vard. Sir ')ofeph Wolf dying, the Lord 
Mayor held a \Vardnl0te, and there were feveral Candidates; 
he has returned one right Perron, Newland, but returning 
three others which :were not eleCled, We pray for this a 
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Mandamus. On this there was a Scrutiny, but we could no 
have Jufiice done on that neither. As he is a publick Officer 
he ought to fee every particular Voter to have Juftice donI 
him. 

They fay here is no Precedent, nor is there any Precedent t< 
the Contrary, that it ever was denied. If there be no Otl1el 

Place to apply to, they feern to agree the Mandamus will Ire : 
if this were to be reaified by the Court of Aldermen, the 
Lord Mayor is himfelf Judge there; I believe there is nc 
Inflance of any Detennination of this Nature in that Court. 
Tho' the Court fbould not be clear in this, yet the Conrl 
has granted Mandamus to fee w hat the Officer will fay tc 
it. 1 Lev. 1 2 I. 

This is a Matter of the highefi Confequence, [etting tlF 
an arbitrary Power in the Lord Mayor to fet up Aldermen in 
every \Vald, for Voting, as this Cafe is, fignifies nothing. 

Richardfon Serjeant: As he makes the Return, fa as Lord 
Mayor he takes on him to call a \Vardmote without the 
Aldermen. The Court of Aldernlen indeed have rejeCled 
fome Returns, as in Cafe of a Perf on returned who is not 
worth 10000 I. fo where they have returned five infiead o~ 
four, or where three inftead of four, they have rejeaed thf 
whole Return, where he returned either more or lefs than 
Four, becaufe that is againft the Cuil:om; but that is not likf 
this Cafe. 

The Lord Mayor can diftnifs the Court of Aldermen when 
he pleafes, fo that when this Matter is n10v'd before him he 
takes up the Sword and away he goes; this was fVood's Cafe; 
befides, this is an Appeal from hin1felf to himfel£ 

earth. 169. Cheftire Serjeant: In the Cafe of ProCtor Lee, the Courl 
Skin. 290. faid, Let a Mandamus go, and we will determine whether il 

lies or no afterwards, and they did hold that no Mandamu: 
lay; fo in the Cafe of one King, to be admitted a FellO\, 
of St. John's College in Oxon; and the Cafe of Dr. Bligh 0: 

Clare-Hall, Mandamus granted. Your Lordfhip will not fen ( 
• 

I U 
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us from this Court without Relief, unlefs they can tell us 
where we may have it elfewhere. 

Attorney General econtra: This is a Queflion of Right, 
who had the Majority, and is barely a ~leflion upon the 
Poll; it was agreed of both Sides to have a Scrutiny, and 
there was one; the Lord 1\1ayor is not adverfary in this, this 
was a very tumultuous EleB:ion; for they complain'd he did 
not give the Names of the Pan when the Scrutiny was, but 
he declared he would ad vife what Anf wers to give to the 
Objetl:ions, and promifed to declare the Reafons of his J udg
ment; he had a Paper in his Hands, and going to give his 
Rea[ons, a Tumult arofe, upon which he went away to fe
cure his Perfon. Tho' the !vIayor is not bound to give the 
Rea[ons of his Judgment, and in fa doing might fubjeB: him-
felf to an At1:ion, as the Cafe of Afoby and White. Salk. 19, 

But in this Cafe here is no OccaGon for a Mandamus, for 
the Court of Aldermen are not tied down to this Return, 
for they are to chufe one out of -the Per[ons chofen, and 
not out of thofe returned and not chofeo. This Matter may 
-be regulated by an AB: of the Common Council. It was 
3 H. 4· enaCled by the Common Council, that four Perfons 
were to be nam'd, out of which four the Mayor and Alder .. 
men to chufe one; now the Lord Mayor only makes a Re
port as the prefiding Officer, who were eleCled, and the Court 
may inquire into the Perfons eleCled and returned, before they 
chufe one, and the Lord Mayor has nothing to do but as a 
Minif1:erial Officer, and only to fay who had the Majority. 
There- are many Inftances of the Court of Aldermens re
je8:ing Returns; they have rejeCted the fame Perfon three 
Times fucceffively. In H. 8th's Time the Mayor returned 
Five, and they were all rejeCled; this lliews that Court has 
J urifdiClion. There being four returned already, if they re
turn four more, that muft be nought, for the Four already 
return'd win not be fet afide by that. In 1669 a Return 
was rejeCled becau[e of the Infufficiency of the Perron, which Whether the 

fhews they can rel ieve in fnch Ca[es; that Court has order- ~;~~~fc~ 
ed them to proceed to a new Eletlion for divers Reafons ; give fumci

and once for diforderly Proceedings a Return was fet afide. ~~~:.~l~~~', m 

This 
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This is a parallel Cafe with thofe Mllndamu.r's to admit or 
refiore a Fellow of a College; where they can have Re
medy by way of Appeal to a Vifitor, this Court will not 
grant a Mandamus, becaufe the Yifitor is the proper Judge, 
and they ought to apply to hiln. Now if they have con
ilantly exercifed this J urifdiClion, we may conclude it was 
proper to apply to them, and if they had re£ufed to redrefs 
it, there might be fome Colour, and thei Cuftoms are alfo 
confirmed by ACl of Parliament. He is alfo fubjett to an 
~~Clion of everyone returned, becau[e one Return contra
diB:s the other; and when eight are returned, which of them 
muft the Aldermen chufe? they cannot chufe out of both 
the Returns, they muft chufe out of one Four if contra
diClory, and then which Four {hall they chufe out of? and 
if this laft Return be not thought ContradiB:ory, then in Ef
fea it is to return eight chofen and eleB:ed, \V hich being too 
many, is the very Cafe wherein the Court of Aldermen ha\'e 
given Redrefs. 

Whitaker remembered the Cafe of ~ueenhith; there was 
an Eleaion which was irregular, and on Appeal to the Court 
of Aldermen, they were ordered to proceed to a new Elec
tion. A Writ of Error, fUPFofe, is brought in the Sheriffs 
Court in the City of London, and the Sheriff will not make 
a Return, on Application, the Huftings will do Right in that 
Matter. 

Lechmere: In all Mandamus's to inferiour Courts, they are 
to command them to proceed to Judgment, but not to give any 
particular Judgment) nor for or againfi any particular Perf on ; 
now this is to give Judgment expreily for four particular Per .. 
fans; it is againfi the Nature of a judicial Power; if bound 
to obey, it is no AB: of Judgment, but an AB: from Com .. 
pulfion; this Court may as well direB: which of. them the 
Wardmote fhould chufe, as which of them the Mayor fhould 
return. 

Powell Juftice: A Ward is in the Nature of a Hundred, 
and a yv ardmore of a Hundred Court. 

Lech-



In the QjJeen's Bench. 

Lechmere: If he be commanded to return other Four, it 
cannot be obeyed, becaufe he ha3 return'd a full Number 
already; they come too late, it is not now in his Power, 
the Matter is gOI}e from him, he has already execllted all 
the Power he has. He is bound by his O:1th not to return 
above four Perfons, and now he is to be compel'd zgainH his 
Oath and Duty of his Office to return eight. The Franchjfe 
of the Aldermen is concerned in this Cafe, for they are to 
chufe one out of Four, but not one out of Eight. No In
fiance of any Mandamus to deftroy a Franchife but to affirm 
and maintain it, and to leave the 11anner to them, fl1ppofing 
every Court will do their Duty, and not to dirett in what 
particular Manner to exercife that Franchife. The Cafe of 
the City of Oxford, Thurfton and Slatford, the Validity of the 
Claufe of that Charter, 7)i~ .. no Perfon to be chofe but by 
the DireCtion of the Crown, came in ~]efiion, and the 
Court held fuch Claufe to be naught. Cafes of Dr. Wither .. 
ington and Dr. Patrick, in Raymond, were only for granting 
Adminifiration generally, and to do Right and J ufiice, but 
no DireCtion as to the Manner. Bagg's Cafe is the firil of 
a Mandamus granted to a Corporation, and few granted from 
that Time to the Rei1:oration. No fuch Writ as this ever 
granted even in King James the Second's Time. Sir G. Jef
feries once moved that the Mayor might make a Return, 
or fhew Caufe to the Contrary, but not to return particular 
Per[ons. Cafe of Se/wood, Rule granted to fhew Caufe. 

At another Day. 

This Matter was moved again in the fame Term. 

Lechmere: B Y the antient Conftitution there was bu.t 
one to be returned to the Court of Alder

'men, but there was a By-law made afterwards to return 
Four; fo this Mandamus is to inforce a By-Ia\v. 

Sir Tho. Powis: \Ve do infifl: on it, that it is by antient 
Cufiom and Pre[cription. 

Parker 
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In the 2.Jteen'.r Bench • 

Parker Chief Jufiice: You may return this Matter of the 
By-law, fo that is no Objeaion againfr the Mandamus. 

Mandamus Eyre Jufrice: There is no one Infrance in the \Vorld where 
not grantable d . r h n 
whereaMan a Mandamus was ever grante In a Cale were an Auion i~ 
will be lia,hle given againfr him if he do obey it; I am loath to have this 
to an Acbon d r r" d' n 
~or 0beying as a Prece ent, therelore I am not lor Its gomg needy; 
It. if the Lord Mayor obey, he is not fafe, an At.1ion will cer-

tainl y lie for a falfe Return, tho' he does it in Obedience to 
the Court. This Writ is not grounded on the Merits of the 
Cafe, but meerly the Suggeflion of the Party. Nay, he is 
liable to two AB:ions here tho' he obey the \Vrir, one on the 
Return to the Mandamus, the other by the Court of Alder
men. You cannot compel him to obey the \Vrit, for he may 
ihew Caufe why he cannot do it; the Difficulty is in 
making this a Precedent, it win be taken for granted for 
the future. No doubt Corporations are under the Infpetl:ion 
of this Court, but that the Right of fuch Officers mufl be 
determined by Mandamus is not warranted by Bagg's Cafe; 
there are other Methods to determine the Rights of publi<:k 
Officers; thefe \V rits proceed merely on the Suggefiion of 
the Party, and in this Cafe the Mayor is not fafe in doing 
the Thing commanded, as he is and would be in other Cafes, 
if the Party obey and admit, he is not expofed to an AB:ion. 

Chief Juflice : Suppofe a Mandamus iffue to an Arch" 
deacon to fwear in a Church-warden, fuggelling that he was 
dulyeleCled, and the Party fwear him in, and he is not duly 
eleCled, I Nobody can bring an Action againft him, nor can 
the Court fall on him, he is intirely fafe. 

Eyre J ufrice: The Suggefrion in all tlle Writs is quod cum 
fuch a one was eleCled, he is cOlnmanded to admit, fo that 
by doing the Thing, he cannot be liable to an Action; it is in 
the Alternative, if he do not the Thing, then he is to return 
a Caufe, but he is never commanded to return a particular 
Cau[e, but he·is commanded to. do the Thing. 

1 At 
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At another Day. 

T HIS Matter was argued again. Mr. Solicitor: The 
~lefl:ion is, \Vhether this Mandamus will lie or not? 

The ObjeClion is, that there was never fuch a \V rit before; 
can they fhew me that there was ever fuch a Cafe before? 
The Counfel of the other Side do not agree; one fays the 
l\1ayor has a judicial Power, the other fays he has a Minifie ... 
rial only; he is to make a true Return to the Court of AI", 
dermen. \Vhat Difference is there between this and an Ad ... 
miffion into other Offices? But then it is objetl:ed a Return 
is made. Suppofe the Mayor of Corporation f wear in the 
wrong Perron, on a Mandamus fhall he fay he has [wore in 
one already? If not legally done, it is nothing at all; as to 
what is [aid about the Court of Aldernlens having a Power 
to -redrefs this, that is no Argument againft the Writ, for 
they may return that to the Writ. In the Cafe of a Vifitor, 
the Court always grants the Mandamus, and then they have 
Liberty to return that; and when that was fetded on fuch a 
Return that a Mandamus would not lie where there was a 100\ 
cal Vifitor) then they would not grant a Mandamus in fuch 
Cafes. 

Objeaed, That it is different from all other Cafes, becau[e 
the Party cannot obey it without Prejudice to himfelf, be ... 
cau[e an AClion would lie if he obey it; this is no other Ob ... 
jeetion but what may be made to all other Mandamus's, there 
can be no Aaion of one Side; he ought not to obey the 
\V rit if not duly eIeC1:ed, nor bound to do it'; he will be 
liable to an Aaion if he return fuch as are not eleCled. 
Suppofe a Mandamus go to an Archdeacon to [wear a Church ... 
warden, and there are two Candidates, and he is admitted 
th::lt has no Right, the other Church-warden who is duly 
eleaed may have an ACtion, for he is the Perfon injur'd, and 
has Right to the Office, for he is bound to admit him that 
has Right; Swearing it is true gives no Right, but Giving 
PoffeHion is an Injury. An ACtion on the Cafe lies againil 
an Archdeacon for refufing to indua a Perfon prefented. 

Chief 
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Chief Juflice: But fllppofe he adlnit both Candidates, 'as 
he may do . . 

Solicitor General: If Lord in Antient Demefne refu[e to 
bold a Court, 3 Mandamus will lie. Fit~herbert tit. Cafe 46. 
I Annte Reginte 108. If the Cafe be doubtful only, this Court 
will grant a Mandamu!. 

'Jeffries: Not like the Cafe of a Vifitor, for we have no 
other Place to go to. In cafe of Prohibitions to the Spiri
tual Court, if the Cafe be doubtful only, the Court grants 
the Prohibition, and then determines whether it will lie 
or no. 

Richardfon Serjeant: Court of Aldermen have no Jl1rif. 
diB:ion in thefe Cafes, and none can give a Relief' adequate 
but this Court. Mandamus's are frequently granted to the 
City Chamberlain to admit one free of the City, and yet 
they are fubjeB: to the Court of AldermeI? and under their 
immediate DireClion. 

Chejhire Serjeant: \Vhere the' Officer aas indifferently, no 
AClion will lie. \Vhere a Man has a Releafe he may bring 
an AClion, but he will get nothing by it; the Aaion arifes 
from the Officer's Partiality. This thing happens every Day 
againfl: the Ordinary; two Per[ons are fet up to be admitted 
by the Bithop, he can admit ,but one. A Jus patronatus is an 
Excu[e in Damages; this does not prejudice the Right, all 
thefe \V rits have the Alternative; if the Faa be falfe, he 
cannot jufiify doing the Thing, no lnore than not doing it. 
Where the Contrary is true, no ACl:ion will lie with Succefs, 
that is the Matter; in other Writs, the Words.fi ita eft is the 
fame as to fhew Caufe, for Error in J udgluent, no Aaion 
fuccefsfll11y will lie. 

Chief J ufiice: Suppo[e the Writ granted, and four more 
return'd, what is to be done next? Out of which Four 
will the Aldermen choofe? Suppofe crofs Mandamus's, 
which of the fOllr will be thofe really eleB:ed? That Cafe 
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of Dr. Blith, Holt was againfl: it, but that was a Cafe of 
no great Confequence, this of very great Confequence, be
caufe this will fet the City in a Flame ; Court of Aldermen 
may fay, they are not concerned in the Trial of this Matter, 
for we think the £lrft Four were duly elected and returned, 
and they may refufe to eleB: out of the four laft, or to eleCl 
at all; then a fecond Mandamus muft go to the Court of 
Aldermen, to make their EleB:ion. The Cafe of Viii tors 
depends on the Words of the Charter. If it be a doubtful 
Cafe, I think the \Vrit ought to go, but if it be clear, that 
we are to grant it only to have it quafh'd afterwards, that 
will be very inconvenient. 

Powis Jufiice: It will make a greater Heat in the City not 
to grant this than otherwife; I am rather inclined to think 
this \V rit will lie. 

Eyre J ufiice: Where an Officer can have Remedy by AHife 
or AClion, a Mandamus is not to be granted, and therefore 
we are to confider how this Power of granting Mandamus's 
ought to be exer~ifed. I am not fatisfied that this Manda
mus to Sir G. Heathcot ought to be granted, no Cafe has been 
quoted that a Mandamus will lie, where an ACtion is given 
if the Writ be obeyed; no AClion will or ought to lie 
but for a falfe Return; if he returns he had admitted and 
[worn the Party, that is a true Return and not a falfe 
one, he would be expofed here to two AClions; one 
AClion for a f~llfe Return to this Court, and the other 
for a fal[e Return to the Court of Aldermen, one can
not be pleaded in Bar of the other; there is no Precedent 
in this Cafe, nor does any other Cafe come up to this; 
the Cafe of Abingdon comes nearen: to this Cafe. 

The 

293 



294 In the f!yeen'j Bench. 
- 'he 

The f!yeen verfus Sir G. Reatheot. 

At another Day in the fame Term, the Court garve 
Judgment in this .Matter. 

Eyre Juflice: THE Lord Mayor always prefides at the 
Wardmote, and has returned four Per

fons as eleaed. It is agreed the Court of Aldermen have 
quafhed Returns, in particular, for want of Q!.lalifications, 
as not having 10000 I. and for diforderly PraClices at the 
EleB:ions; that they are to chufe one out of the Fonr, and 
have the final Determination. This Court has a Power to 
cOlnpel all Perfons in publick Stations to do their Duty in 
relation to EleB:ions; but whilft they relieve one Man they 
muG not prejudice another, and muil always take Care that 
the Remedy be effeB:uaI. Bagg's Cafe gives no diretlion 
how to execute that Power, nor does the Mandamus All: af· 
feB: this Cafe at all, it not being within that Statute. Nor 
is there any Precedent in the Cafe for this Mandamus; we 
are therefore to determine this Cafe from the Reafon of 
the Thing ; the common Cafe of Mandamus to Archdeacon 
to fwear Church-warden, and to Corporations to admit 
Members, dQ not come up to thi~ Cafe, becaufe this Mand4-
mus is liable to great Inconvenience, which is the principal 
Thing to be confidered in this Cafe for the Exercife of this 
Power. In other Cafes if the Party obey the \Vrit he is 
perfeB:ly fafe, but here by his Obedience he is expofed to an 
AB:ion, and the Command of this Court is no Defence to 
him, for the Suggefiion in the \V rit is not the -Opinion of 
the Court, but the mere Suggefiion of the Party. In the 
Cafe of a Mandamus to the Archdeacon, if the Party obey, 
no AB:ion will lie. A Mandamus is not, .Ii ita fit, but leaves 
it to the EleB:ion of the Party to obey or make a Return. 
No Action can be brought by him that has a Right againft 
the Archdeacon for admitting one who has no Right. Sup· 
pofe the Lord Mayor make this Return, then he is expofed 
to a double Vexation, to be punifhed in double Damages, 
and one A8ion cannot be pleaded in Bar of ~mothe::-. B:lt 

III 
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in the next place this Mandamus will be ineffet1ual, becaufe 
the Right of the Parties cannot be determined on this Man
damus; fuppo{e it ihould be found for thefe four in the 
\V rit, this will not make them the Candidates before the 
Court of Aldermen, and you mull afterwards have a Man .. 
damul to the Court of Aldermen to eleCt one, and admit 
him, and they are not concluded by that Trial between 
other Parties. 

, Nor is this the proper Remedy, there ought to be one, Cafe of 

nO doubt. The Cafe of Abingdon points out the Reme- Abingdon. 

dy, for there were two to be eleCled by a felect Number, 
and the Mayor and Bdailiffs to c~ulfeaon~, and the

b 
M'an- Vide 7be 

tlamus was not grante to the Ie e N lunber, ut to King verfus 

the Mayor and Bailiffs to admit and [wear. Now in this ~2' TFed, 

Cafe the Aldermen are to admit and [wear. a, ·5 iQ, 

Nor is the Return of the Lord Mayor conclufive in 
this Cafe. 

-
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.... 

Mitchel! and Reynold. 

Hill.· 

....., 
• 

:ox:d in fe- DEB T on Bond, Condition, that he norhi~ AfIigris 
T:~~~ ~ay fhould keep a ViB:uaIling Hopfe, or v~nd Liquor 
be go~d Ion therein, or in any other place, within a Mile of 
a partlcu ar, ' 
~oniider~- Rofemary-lane durmg Twenty-one Years; Confideratlpn was, 
tIOn whIch hI' 'ff h d r1' d h' 1ft· h' H r h is reafon- t e P amtl a mllgne IS ntere In t IS . oUIe, t en ~ 
able, publick Houfe, to the Defendant. 
Ca, L. & E. 

~~~: i~~: Chief Jufiice Parker delivering the Opinion of the Court: 
181, 

The Qyefiion is, \Vhether thefe Bonds in Refiraint of Trade 
are good or void? \Ve are all of Opinion they are good, if 
they are grounded on a fpecial Confideration fet down in 
the Bond, which makes it a reafonable ContraCJ:, and the 
true DiftinB:ion is not between a Bond and a Promife, btu: 
between ContraCls, whether by Bond, Covenant or Promife, 
on fuch a Confideration as makes them reafonable and ufe
flll, and fuch ContraCls as are without any jufi Reafon or 
Confideration; \V here no particular Confideration is to bal
lance the Refl:raint of Trade, thofe are void, in what fOrI!! 
[Dever the Contract appears. 

Yet there is this Difference between Bonds, not to fet up 
Trade in a particular Place, and not to fet up a Trade ge
nerall y in any Place; fuch are void, not becaufe one is a Bond 
and the other a Promife, but becaufe nothing appears in the 
one but a bare Refiraint of Trade, which may be of no Ufe 
of one Side, and [erve only the Pllrpo[e of Oppreffion. 

2 Ire-
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I remember the Cafe of one Clerk a Taylor of the City 
of Exeter, who gave Bond not to fet up a Trade in any Part 
of that City; this Bond was held to be void in the Exche ... 
quer Chamber. Vide 3 Lev. 24 1 • 

The Cafe of Dowers and Wrench was determined Fa/ch. 
I 2 AnntC RegintC, according to the Refolution in the prin
cipal Cafe. 

DE 
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BON D with Condition not to fet up Trade within The like 

H If M'l f h pI' 'ff' D 11' . fc Refolutiono a a leo t e alntl s now we lng Hou e, 
. or any other Houfe that {he, her Executors or Admi .. 

nifl:rators fhall think fit to remove to, to carryon the Trade 
of a Linen Draper, nor infl:ruB: or affifl: any other under any 
Pretence w hat[oever; this was in Confideration that the 
Plaintiff was to take the Defendant's Wife as a hired Servant 
to her, to afIift her in the Trade of a Linen Draper for three 
Years without any Money, whereas fhe did reafonably de
ferve 100 I. with fuch a Servant; this was a Bond for 100 I. 
only with Condition to pay 100 /. only in Cafe the Cone 
dition was broken. 

On 
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r~~ h~~~~· On a \V rit of Error out of the Common Pleas, Judgment 
?een taken affirmed for the Plaintiff; this is a good Confideration for 
1ll as a Ser- • d kO • h M d ° Err a 
vant without thIs Bon , ta mg a Servant WIt out oney, an In IIe Was 
~oney, no more than an Agreement to pay what fhe ought to have 
~~~e::b~econ- paid at fira, in Cafe !he 0 fet up Trade, and does not amount 
Sbum mfc ighbt

] toa general Reftrain t, becau[e it extends to Executors and 
e rea ona y of' dOd h ffi 'd 

expeB:ed. Adlniniflrators; yet 1 It 1, the Breac a 19n was that 
the Defendant did inflruB: her Husband in the faid Trade, 
& c. and a Bond may be good as to part of the Condition, 
and void as to the other part, being at Common Law. Vide 
Norton and Sims, and the Court relied on the Cafe of Mit
chel and Reynolds, folemnly refolv'd Hil/. 1 I Ann~ Regin~, and 
Dowers and Wrench, Hob. I 2. 

Bentley ver[us Epi[copum Elien', in B. R. 

Ofth~Power I N Prohibition, the Plaintiff declared that H. \8. 19 De-
of Vlfitors. b ° h hO h Y of hO R ° J!: d d . cem er In t e t lfteent ear 0 IS elgn loun e Trz .. 

nity College in Cambridge, and that his Succeffor ~een Eli .. 
~abeth made a Body of Statutes, the 40th whereof is inti· 
tied De ?vlagiftri fi res exigat amotione, and fpeaking of the 
Bifuop of ElY there are the \Vords Corrigat, puniat, expellat. 
That he was cited to appear before the Bifhop as fpecial 
Vifitor, appointed by the faid 40th Statute of Eli'{.. to an
f wer to 64 Articles which are infifled upon as Violations of 
the Statutes, fome of which are long before the laft ACl: of 
Grace, and others of them are for fetting the College Seal 
in Conjunaion with the Fellows. 

The Bithop for a Confultation fets out a former Statute 
of Ed. 6. in thefe Words, Pijitator Epifcopus Elienfis fit, and 
avers that he is Vifitor General, and as fnch has a Right to 
proceed upon the Articles. 

The Doaor put in an immaterial Replication, to which 
there was a Delnurrer, and after feveral Arguments, thefe 
Points were ruled. 

Fira, 



In the King~.f Bench. 299 

Firfl:, That tho' feveral of the Fac.ts charged, appear to be 
before the Ad: of Grace, yet they are not pardoned by that 
Statute, but are Hill inquireable by the Vifitor. There are They are 

two Sorts of Corporations, firit,' Tho[e that are for publick ~:~~~!e~~: 
Government; [econdly, Thofe that are for private Charities: ment; fe:. 

The fidl: of thefe are govern'd by the Common Law, but f~~np~li~ate 
the Second is the Creature of the Founder, and govern'd by C~arity, 
h

o ° L h hOI p [" Difference 
IS pnvflte a\Vs; not t at t e partlcu ar enons are ex- between 

empted from the Common Law, but the Body in general is: thein. 

And as thefe are private Laws they are in the Nature of 
'I'rufis, and the Breach of them is no Crime Cognizable by 
the Common Law. 

The King~s Power of pardoning arifes from his having the 
executive Power in him, and tho' in this Cafe the King is 
Founder, yet the Breach of his private Statutes are not 
Crimes againft the Crown: The Crimes pardoned are fuch 
as are againH: the publick Laws and Statutes of the Realm, 
whereas thofe are in the Nature of Domefiick Rules, for the 
better ordering of a private Family. 

Secondly, That tho' feveral of the Crimes imputed to him Corpotate 

for Violations of the Statutes of the College appear to be !~:~I:aby 
done by him in ConjunB:ion with others, yet that is no the Vifi~or. 
Reafon to exclude the Inquiry of the Vifitor; fuppofe the 
whole Body iliould join in fetting the Seal to a Deed to en ... 
courage a Murder, would they not be feverally punifhable 
in their natural Capacity? If he was not concurring in the 
AB:, and it is only as to him a virtual Confenr, as included 
in the Body, that will be proper Matter of Excufe: If a 
Power is lodged in two or three J ufiices, and they abufe it, 
are they not feverally punifhable for it? Their being Cor .. 
porate AB:s therefore is no Ground for a Prohibition. 

Thirdly, That by the Statute Ed. 6. the Bifhop of Eb Powe~to 
and his Succeffors are appointed general v"'"ifirors, it being ~~~egi~:~ 
Epifcopus Elienfis, without any ~hrifiian Nam~, according to ta~~~e:t. 
the Cafe 1 5 H. 7. I. b. Po:w:ers In ACls of ParlIament given to 

- Bifhops 
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Bifhops or J ufiices, will veft in their Succe[ors without the 
Words for the Time being. 

'Vhen the Fourthly, That tho' the.rthree former Deternlinations are 
Crown has 
appointed a in Favour of the Suit below, yet the Prohibition ought to 
gener~l Vifi- fland, becaufe the Bifhop has not cited the DoClor upon the 
tor, It can- £ f' I 'fi . I b r' I 
not after- oat 0 hIS genera VI Itatona Power, ut as a lpecla Vi-

'wards en- fitor appointed by the 40th Statute of Eli~. which the Court 
large his 
Power. faid he was not. For being before appointed general Vifitor, 

there remained no farther Power in the Crown, with Rega~d 
to enlarging the Vifitatorial Power. They faid it was a 
Q!leilion they would not determine, whether when the 
Crown has given Statutes and appointed a Vifitor, the Sue
cdfor can any way a~ter or adnul the former Statutes: The 
Praaice indeed has been otherwife, but it had never been 
determined to be good: For this lafl: Reafon they were all 
of Opinion, that the Prohibition ought to frand, and gave 
Judgment accordingly. 

This Judgment was afterwards reverfed in the Houfe of 
Lords llpon a Writ of Error, and the Prohibition was 
ordered to frand as to many, and a Confultation awarded 
as to others of the Articles exhibited before the Bifhop againft 
the Doclor, and the Bifhop was ordered to pay the DoClor 
100 1. for his Coftse . 

DE 
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Settlement of the Poor. 

The Inhabitants of HorncaJlle and BOftOl$. 

T HE QueRion was upon the Certificate of the Parifh Atteflation 

h· h . b r.. 'd b h Ch h d d by J uftices . W IC IS to e llgn y t e urc ·war ens an of a Certifi~ 

Overfeers of the Pariih, and to be atteRed by two cate for 

\Vitneffes, and to be allowed and fubfcribed by two J ufl:ices ~~~rim~~~ 
of the Peace. . their All?w

ance of It. 

It was fign'd, feal'd and deliver'd in the Prefence of S. H. 
Mayor, and Thomas Mafcal, and it appeared he was a J llHice 
of Peace; the Quefiion \vas, Whether this Attefting by the 
Juflices was Allowing? 

Per tot' Cur': Held no good Certificate, for, J uitices ought 
to allow, and thefe are only \Vitneffes here to the Execution~ 
and it is no Mark of their Approbation, which is Matter of 
Judgment. 

The Inhabitants 0.( Almonsbury and Hodf 
field in Torkfhire, Trin. 4 Ceo. I. 

AN Appeal was made to Seffions againft an Order of An Appeal 
• to Seffio liS, 

Removal, and not fald by whom the Appeal was not fayillG by 

;made : An ObjeClion was made, that this was a limited J urif· WI hom, al-
I H d'n' owed 4 lc.L10n, 
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diaion, and it ought to appear by whom Appeal was 
nlade; yet becaufe there were feveral Precedents this way, 

Why. tho' four to one of the Contrary, and not to overturn a 
great many Orders, (for the Clerk reported that mofl: of 
thofe from \VeH-riding of Yorkjbire were fo) for this Rea
ton only the Court did confirm this Order. 

The Inhabitants of Bodington and Barwell. 

Statute for SEttlement as hired Servant~ and ferved for fix Months 
Year's Ser- I h 0 :J~ h n 
vice to gain on y; t en comes Stat. 0 ~ 9 W. 3. t at enal.l:S and 
Settlement, declares that they :thall ferve for a Year. 
bas no Retro- ' 
fpea. 

Per Cur': This ACl: fhall have' no Retro[peB:; and a Cafe 
quoted of Trin. lIAnne, Beckwel/ and Camberwell. 

The Inhabitants of Merejly and Granborough, 
Trifl. 4 Geo. I 

Settlement, Awoman was intitled as Cejluy que Trttjl, to the Trull 
~t:~~;n;dl of a Term of 99 Years, for her Life only, of two 

Rooms, & c. the refl: of the Houfe being fet by her for 
2 I Years, and fhe marries: And per Cur', this Man has a 
good Settlement; and the Cafe of Rif/ip and Harrow re
membered, which was a Copyhold for Life of 25 s. per Ann. 

And per Cur': The AS: was meant of thofe who went 
from one Pariih to another, to rent Tenements under 
Value, not of fuch as had them; and if you cannot Ie· 
move him, he is fettled. Thefe are SynonYlnous. 
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The Inhabitants ~f Weflw0 od-Hay, Trino 
4 Ceo. I. 

° • • good HIrIng T HE Qleflion was, Whether Hiring frOlll the Statute What ~~t a 

FaIr after Mzchaelmas to Michaelmas, was good Hirmg? for a Year. 

Palch. I Geo. I. Hiring from the third of ORober to Michael- Sette and 

mas following, held no Biting for a Year; fo The King Rem. 80. 

and Inhabitants of Horton, if no Fraud appear it is not an 
Hiring; if a Man wants a Day of Age it is all one as if he 
wanted a Year; the Order was quafh'd. 

The Inhabitants of Freeport, Trin. 4 Ceo. I. 

AN Order of Seffions for one Parifh to relieve another Ordepr f~ t 
• • ,one arau () 

Panfh In the fame Hundred, quafh d, for the SefIions relieve ano-

have Power only when out of the Hundred, and two Juflices ~~;mbro be 

when in the fame Hundred. made. 

The King and Munday, Trin. ') Ceo. I. 

AN Order made for Husband, Munday, to maintain A Man not 
O£ ' h d d d ° fi b obliged to 

WI e s Mot er, an Or er rna e agam oth Man maintain his 

and Wife; it appeared by the Order that the l-iusband had i~ife's Mo

confiderable EffeCl:s with his Wife, and that her Mother felI 1~~;~ and 

into Poverty after the Marriage. Rem. 91. 

Per Cur': Order qua{h'd, becaufe the Son-in-Law was not Neither is 

within the AB: of Parliament, and the Wife cannot be of the 'Vife. 

Ability, becaufe her Ellate is a Gift to the Husband, and 
he is a Purchafer for a valuable Confideration; and they 
faid it would be Inconvenient if the Wife {bould have Chil .. 
dren by a former Husband. 

The 
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The Inhabitants of White Waltham. and 
New Windfqr, lrin. ~ Ceo. I. 

~~fc~a~~~e AN Order to remove Anne Pif!ey, \Vidow of John PifJeJ~ 
a Certificate and fix of the Children of [aid John PiJJey by his faid 
to Per[ons as . ' d r h P ·fh f 'lA· Ui I h 
Man and \V lie, an 10 names t em, to an a Waite rr a t am; and 
::~e~~j_ on an Appeal brought by. that Pariih, i: appeared. that they 
dren, not al- cohabited as Man and WIfe two Years In the Panlh of White 
lowe

d
d after- Waltham, and then got a Certificate in 1702, from rVhite 

war s to 
controvert Waltham to the Parilli of New Wind/or, whereby they under-

;. 

the Marri- took to receive again the faid 'Yohn Pif1"e1J and his Wife and age. J ~ JJ'".,., 
Family, when ever he or they fhould become chargeable, 
'and they went into the Parifh of New Wind/or and there Co

habited as Man and \Vife, till Death of John PiJJey, which 
was a little before the Order of two J ufiices, and Children 
were born in New Wind/or, and Chrifiened there by the 
N arne of PifJey; and then goes on and fays, And it further 
appearing on Oath of faid Anno PijJey, that fhe was never 
married to the faid John, and that therefore faid fix Chil
dren are Bafiards, and [0 they difcharged Order of two J u
fiices. 

Per Cur': Qllath the Order of Seffions, for the Parifh 
which gave Certificate is bound by it, and cannot difpute the 
Marriage after having allowed them to be Man and Wife, 
and Bafiard Children are not within the Act, for tho' the 
AC1 fays, Shall receive back his or her Children, yet in Law 
they cannot be either Children of Father or Mother, if Ba
fiards, and the Certificate is given to indeillnify the Pa-
rilli. ~ 

The Inhabitants of Bifham and Cookham, 
Hill. 7 Geo. I. 

Annual Of- 0 N E was a Collettor of Taxes for Births and Burials, 
lice gains a 
Settlement. " which extended to feveral other Parifhes; held it did 

make a Settlenlent in the Parifu where he lived, and with-. 
In 
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in the Words of 3 & 4 W. & M. who iliall on his own 
Account execute any publick annual Office or Charge in 
the Parifh during a Year ; and quoted the Cafe of St. Mary 
and Inhabitants of St. Lawrence. 

The King and Inhabitants of Ijlip, Pafch~ 
7 Ceo. I. 

~jl J I ear s er. ONE Wilfon was by one ~ames taken into the Parifil of Wy he;Jlesl' :1 

Ijlip for a Year, from Michaelmas to Michaelmas; in vice good, 

the Year he was fick for about fix Days, and abfent from ~~e:e f~;1: 
his Maf1:er's Houfe four Days, to fee his Mother who lay fick, wa~ting,. 
without his Mafier's Leave, and three Days before the End ~~f; k:~~· 
of the Year he asked his Maf1:er Leave to go to Bifcefler Sta- fons, as 

F . b h· dry b h f' r d Sicknefs, go-tute air, to e Ire lor the next ear; ut e re Ule to ing to fce a 

give Leave, and faid if he did go, he fhould go for good ~aren\ go

and all, and he would deduCt 6 d. a Day for his Wages for the ~~~e~: e 
three Days; but the Servant denied to confent to any fuch 
Deduaion, and [aid he would ferve out the Year, but agreed 
to deduC! for his Sicknefs 6 d. and for his four Days Abfence 
6 d.more, and the Maf1:er paid him his \Vages all but the 
2 s. and 6 d. deduaed as before. Thereupon he did go to 
Bifcefler, and did not return after; the Mafier twice at dif .. 
ferent Times during the faid Year, told the Servant that he 
fuould not have any Settlement at Iflip; this was an Order 
of two J uftices to fend him to Iflip. 

Per Cur', Affirm the Order of Appeal, for the Sicknefs 
is the AB: of God, and that will.not make him ceafe to be 
a Servant; and going to fee his Mother, was his Duty, and 
it was a ftnaIl N eglecr, and the MaUer received him again; 
as to three Days before the End of Service, it is well enough, 
it was reafonable to go to be hired, he ought not to have 
been denied, and he would not confent to go away. But be
fides it is apparent Fraud in the Mafier, and done to prevent a 
Settlement, for, he declar'd twice he fhould not be fettled. 
So per Cur', he is fettled in Ijlip. 

The 
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The King and Inhabitants of St. Ma~J 
Colechurch and Ratcliff, Trin. 3 Ceo. I. 

A M~n is an A Was bound Apprentice to a Seafaring Man, and ferv'd 
InhabItant • h' r f y . h D T· 
where his 1m lor a Quarter 0 a ear, In t e ay Ime on 
l3ed is. Land, in St. Mary Colechurch, but lay every Night on Ship-
SR

ett
. and board in RatcltifJ ,. the Juftices fend him to St. Mar." Colechurch, em. 79. , 

where the Service was; the Order quafh'd. .. 

Per Cur': A Man properly Inhabits where he lies; as 
w here an Houfe is in two Leers, he is to be fummoned to 
that in which his Bed is. 

Rex verfus Reed, Hill. 13 Geo. I. 

Poors Rates. THE Defendant being a Diffenting MiniHer, was rated 
upon 4 3 El~. as Occupier of a Meeting-Houfe; the 

Order was quafhed. 

Mayfield alld Heathfield, Mich. 12 W. III. 

Order of AN Order for removing Eli~abeth Andrews and four 
Jufiices, 
C]uafhed at Children from M4Yfield to Heathfield; on Appeal -an 
Seffions'b Order of SeHions was made, making tnention of the \Voman 
cannot e • 
9uafhed alfo and her four ChIldren, and it difcharged the Order of the 
In B. R. two J ufiices ; it was moved by the Parifh of J.Ylayjield to quafh 

their own Order of two Juftices, becaufe naught, for not 
f~ying her Children; but Holt would not quafh the Order of 
the J ufiices, becaufe it was vacated by the J uHices in Sei1ions, 
he held it was naught; but the Order is now gone: And [0 
confirmed the Order of SeHions. The Order of SeHions 
only quafhed the Order of two Jufiices, but no other Adju.· 
dication in order to fend them to Mayfield. 

Tbe 
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The King, ver[us Parifh of Bake~vel in Der
byfhire, 12 W. III. 

AN Exception was taken bY' Parker to an Order of Sef- Order of Re-

fi h· h • CI 'Id h 1 f' movalihould IOns W Ie was to remove a lH to t e Pace 0 fay lajl Set. 

:his Mother's Settlement, and it fet forth he was an Infant, tlement, 

'but'did not fay his laft: Settlement, and tho' he was an In-
fant, yet he might gain 'a Settlement of hilnfelf; the Order 
was quafu'd. 

The King ver[us Saxmundham, 12 W. III. 

AChild of a former Husband, where a \Voman is mar- ~hild ok f 

ried to another, tho' but a Year old, cannot gain a b~:~r wh~r; 
Settlement where its Mother goes with the fecond Huf. to be fettled. 

band, but only lliall go there for Nurture, but muft: be 
maintained by the Parifh where the Child's Father had a 
Settlement. So if a Bafiard. 

Inhabitants of Spittlefield.r and St. Andre7.vs 
Hotborn. 

T Vl O Jufiices fend a Child to Shitt/efields as the Place Bir~h pr~ma 
" . T facie gains a 

of ItS Birth, neither Father or .Nlother having a Set- Settlement, 

tletnent ; and on Appeal, the J ufiices at SefIions were of 
Opinion, that Birth gains no Settlement but only in Cafe of 
BaHardy, and Child to be at the firft Place till they bnd a 
better. ~ 

Per Cur': Abfente Holt, Birth makes a good Settlement, and 
the Labour lies on them where it was born, to find another. 
The Order nlade on the Appeal was quafhed. 

lnha· 
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Inhabitants of Kentis-Beer and Ratberton. 

T HE Order recited that Halberton had Notice, and that 
Kentis-Beer pro[ecuted the Appeal, but the other did 

not appear, and fays that it not appearin·g that the poor Per
fan Margaret Sheer was ever fetded in Kentis-Beer. The 
Court difcharged the Order; per Holt, I put it on the o. 
ver[eers not appearing, they have made Default; to what 
Purpofe was it to give Evidence, when No-body was theFe 
to defend? fo the Order of Seffions to be affirmed. 

Inhabitants of Silvejler and Afhton. 

Syervice pfor a AN Order was made for removing one Eli~abeth Coleman 
car, art • d· ffl. £'. 

in one Pa- who was hue Into AjI.lton .lor a Year, as a Servant, 
':~~h~:rt in and ferved there fix Months, and then the Mafier removed 
Settlement into Silvefter, and there fhe ferves out the Year. 
in the Iail:. 

The Quefiion W'lS, where fhe was fettled? And per Cur', 
She was {etded at the laft Place. 

Holt C. J. She could not be fent from her Service, before the 
Statute; if fhe was hired for a Year and flayed there forty Days, 
fhe was fetded. A Man is hired into every Place his Mafier 
goes where he flays 40 Days, for, he is hired to ferve him the 
whole Year; fuch Service is Service for a Year on the fame 
ContraCt, and Continuance was to be forty Days; for, then 
he could not be removed; and there is no Difference between 
unremoveable and fettled. The Cafe of one Edgar who had a 
fmall Copyhold, his Children could not be fent away, and 
if he could not be fent a way, he was eo nomine fettled. 

CaijIer and Eyre J. quoted a Cafe of an Apprentice, Caifter and Eccles; 
Eccles, I Ld h r d P f h' T·· 'fh d . 1 Ray. 683. e l.erve art 0 - IS 1me In one Pan ,an Part In anot ler; 

and adjudged, fettled in th~ laft Place. 

Inha-
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Inhabitants of New Elm, Oxon. 

R Enting a Windmill of 10 I. per Annum is 
Tenement of 10 1. per Annum. 

renting a Windmill ii 
. a llenement 

And per Cur': This is a good Settlement. 

The Inhabitants of Antony and Cardenham, 
Cornwall. 

to make a 
Settlement. 
Sett. and 
Rem, 4, 

A \Vidower had a Daughter who was married into an- Where a 

other Parith and there fettled, he hires himfelf into a :~d~~~r a 
Pariih. . Settlem~nt 

by ServIce 
tho' he halO a 

Per Cur' : It is a good Settlement, for it is within the Mean- Child? 
· h' h L f h a 'f· . d D J Selt. and lng t 0 not t e ettero teA ; 1 any unmarne renon Rem, 5, 29-

not having a Child, and he has none to the Purpofe intend-
ed by the Aa, i. e. that can be chargeable; fuch Cafe was 
before adjudged per Powoll and Eyre at Dorchefler. . 

The King and Inhabitants of Ailesbury. 

VB R Holt as Cur': Let it be a :Ganding Rule, that no Certiorarz"es L " . ,to remove Certtorarz go to remove an Order of two Jufhces, tIll Orders of 

the Matter be determined on Appeal; and if they do, yet a Settlements. 

Procedendo may go. The Inconvenience is, a Certiorari fiops 
Proceedings, and then if the Order be good in Form, it is 
con£rm'd, and the Party :fix'd for ever at that Place; for this 
Court cannot meddle with Matter of Faa; and there is no 
Remedy after, becaufe the next Quarter-Seffions is over. 
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The King and The Inhabitants of Harrow 
and Edgware. 

Freehold or 0 N E had ferved as a Covenant serva.nt in H. and af;.,. 
C~pyho)d ter was admitted to a Copyhold on the Waile of 
gams a Set· 1: h" .£. h 'fh f . r 
tlemept for 25 s. per Annum, lor IS LI e 10 t e Pan 0 E. he 18 lettled at 
ah,MC·ahn'ladnd E. and his Children with him there, tho' fame born before 

IS 1 fen 
tho' born Admiffion. If a Man have never fo fmall Freehold he cannot 
before. be removed; it is the fame of Copyhold, if for Life, and if 

he cannot be re~oved, he is fettled; thefe are fynonymous 
Terms. 

Service to 
aain Settle
ment muft 
be on one 
Contract. 
Self. and 
Rem. 2. 

1he Inhabitants of Rudg,wick, Chiddingfold 
and Dun.rj'old. 

T HIS was Hiring for one Ha!fYear, after that a Hiring 
for another Half Year. 

Per Cur': It is no legal Hiring within the Act; if this be 
allowed, where to flop. They m·ay hire Day Labourers, it 
is not like the Cafe of renting 51. a Year and 5' 1. a Year, 
that is 101. per Annum, and good, for he is Tenant to 10 1. 
per .An11um; but Hiring for H~If a Year,. and then Hiring for 
another Half Year, thefe are two feveral Contracts, [0·' not 
good ; Service for a Year rnufl: be on the fame Contract, and 
one Service for Year; but if there fuQuld be an Hiring for 
a Year except a Day or Two;J it would be fraudulent.' 

The Inhabitants ~f St. Lawrenfc in Reading. 

What Ofl!ce T HIS was one e1eCled into the Office of \Varden for 
ofsTalx gams the Borough of R eadinfJ', but exercifed it in the 
a ett ement. ~ 

Sett. and Pari./h. ' 
Rem. 3. 

Per Cur': It is a good Settlement; for tho' it be not a 
Farifh Office, yet if publick Annual·Office, as here, whic? 

I IS 
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is in Nature of a Tithing-Man, it gains a Settlement: But in 
the Cafe of a Tax, it muft be a Parochial Tax. The Office 
of a Confiable (tho' he is chofen by the Leet) exercifed in 
a Pariih, is a Settlement; but if he be a Deputy only, 
it is no 'Settlement. A Rate to the Scavenger, where it is 
extended to the Ward, is not good to make a Settlement . 

. 
Inhabitants oj Wifhford and Eretford, Wilts. 

Sarum, Lent AJfi~es 1712. 

APerfon five Days after Michaelmas 1709, was hilied un- Hiri~g, l' and 
• Service lOr a. 

to B. from theJald five Days after Michaelmas 1709 Yearnece[-

to Michaelmas 1 7 I 0, and on MichaeImas I 7 10 he departed ~arYI to gain a 

from his Mafier and Service, and was paid his \Vages to that ett ement. 

Time; and on the next Day after his Departure, he returned 
and Covenante9 with his faid Mafier, to ferve him there for 
another Year, but a Month or five Weeks before the End of 
the Iail Year the Servant departed from the ~ervice, and en-
tered on another Service, and the Mafier deduCled out of the 
lall Year's Wages 8 s. for the Month or five Weeks that was 
wanting of the Year; this was held per Powis, Judge of Al1ize, 
to be no Settlement, becaufe here is no Hiring for an intire 
Year, nor Service for a Year purfuant to the Hiring. 

Rijlip, Hendon and Harrow, &C. 

ONE born at Hendon flaid there till eleven Years old, Se:t1et?ent 

then is put to board ~t Riflip for a Yea~, then COUles ~~:r~l~~~.dby 
back to Hendon where he has two Acres of Freehold defcend. 
ed on him of 4/. per Annum; he lives there two Years and 
Half, then goes to Pinnar, and boards there two Years; then. 
goes to Harrow, flays there two Years, then takes a Haufe 
and gets a Licence of J uftices to {en Ale; Harrow, by 
Order, fends this Man to Hendon, and on Appeal that Order 
was difcharged, and the Man fent back to Harrow; then 
Harrow fends him to Rijlip, and on Appeal the Order is 

con-
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Or Licence 
to fell Ale. 
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confirmed, then Riflip fends him to Hendon, and it was moved 
to qualli this Order. 

Per Cur',' Taking of Boarder to School will not make him 
an Inhabitant, for he has his Maintenance eHewhere; the 
fame of a N urfe Child; one put to board is no Sojourner 
within the ACl:; Sojourning is the A8 of a free Mind, but 
putting to board perhaps is not, and the J uftices by their 
Licence cannot make a Settlement. 

Holt c. J. The Order between Riflip· and Harrow is con
clufive, and infers a Settlement till quafh'd; and this makes 
the Order fronl Riflip to Hendon naught, becaufe adjudged he 
\Vas fetded before at Riflip; and the J uftices have executed 
their Authority; Hendon is difcharged by the firft Order be
ing quafu'd. 

A Freehold And per Holt, If Man hath a Freehold, tho' Nobody is 
~a~~~~ ~~~n; in Poifeffion, and tho' never fo well fetded in another Place, he 
Settlement. may come where his Freehold is, tho' but two Acres. The Le-

gifiature never intended to banifh a Man from his Freehold, 
tho' there be no Houfe. 

Apprentice, 
how to be 
difchar~ed. 

The Inhabitants of Whitley and 7hecrJlcy, 
Trin. 3 Annte. 

ASon of Twenty-one Years of Age was bound an Ap. 
prentice to his Father for feven Years, and ferved him 

for two or three Years, and they part by Confent; the Father 
difcharged his Son and delivered him his Indenture, but did 
not cancel it, and he lived as an hired Serv'ant in another 
Place; and he \vas adjudged by the Jufiices to be fetded where 
he was an Apprentice. 

Per Holt C. J. If the Seal had been tore off, he had been 
difcharged. 

The 
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The Inhabitant! o.f Coxwell and Shilling
~ford, Hill. 4 Ann£. 

-

q) E R Holt C. J. The Birth of a Legitimate Child does Settlement, .1. when no' 
'. not make a Settlement, but the Place of the Iafi legal gained by 
Settlement of the Father; one born or drop'd in a Place Birth. 

where a Perfon is Vagrant, gains no Settlement where drop'd, 
but where the Father was laft legally fetded. 

The Inhahitant! of St. Paul and Farrincg
don, Trin. 7 Ann£. 

AN Order was made by two J uftices on the Pariili, to 
pay 25 s. to a Surgeon, for curing the Leg of a Sick 

pbor Perfon. 

Per Holt C. J. This Order is naught, and mu£1: be quafh'd ; 
becaufe it does not appear that the Church-wardens and Over
feers did employ the Surgeon, and if they requefi a Surgeon 
to do it, an Aaion will lie againft them, and then Church
wardens and Overfeers may apply to Juftices to make ail Or
der to reimburfe them. The Order was ql1a!b'd. 

The Inhabitant! of Southwell and Sneedon 
in Nottingham, Mich. 10 Ann£. 

AN Order of Removal of a Ballard Child to the Place A~ Order 

f . . h r·d h . b qualhed for o ItS BIrt ,lal t at a certaIn Woman was rought want of fay ... 

to bed at Sneedon of a Ballard Child, and !be came immedi- ing the Child 

at ely and drop'd it in the Parah of Southwell, there to be 1nk~o:::fon 
chargeable to the Parifh, and {he cannot be found, tho' Endea-
vours hav~ been u[ed for that Purpo[e; therefore it was re-
moved from the Parifh of Southwell to the Parifh of Snee-
don, that being the Place of its Birth. 

Per 
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Per Cur': The Order was quafh'd becaufe they have not 
named the Woman. Chief Jufiice, They mull either Name 
her, or fay, that {he is a Perfon unknown, as you fay in 
an Indiament for fiealing Goods of a Perfon unknown, bona 
cujufdam ignoti, but they need not fay 'Vife or \Vidow, &c. 

The Inhabitants of Sandridge and LUto11, 
Hill. 12 Annte. 

Tlhe ~ike Re- AN Order for Removal of a Bafiard Child, faid that a 
10 utlOn, 

Bafiard Male Child about three Months old was brought 
into Sandridge, and that [uch Child was a Bafiard, and born 
in, and fo iettled in Luton; I objeaed, they did not Name 
the Mother, nor fay unknown, and quoted the Cafe above of 
Southwell and Sneedon, and it was held a good Exception, and· 
the Order was quafhed. 

The King ver[us Inhabitants of Risborough 
Green, Mich. 12 Annte. 

A Woman Awoman was fettled at A. and married a Scotchman; 
doth not lofe h b ffib'l' Id hI' her Settle- W 0 Y no Po I lty cou ave a Sett ement III 

ment ?Y . England (as the Cafe was), and therefore the Woman returned 
~:r~Y;;o a to her hrll Settlement at A. where fhe was fent and ought 
hath none, to remain. 

The Inhabitants of Wolverton and Solden, 
Hill. I 3 W. III. 

Orderqualh- AN Order of Jufiices where it was faid that he mao,] be-
ed for not ' ':.' 
purfuing the come chargeable, quafhed. 
\Vords of 
the Statute, 

The 
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The King verfus Inhabitants oj Corfham 
and Weftbury. 

T E R Holt C. J. \Vhet:e Jufiices remove a Woman big An illegat 

with Child from A. to B. and fhe is brought to Bed in B. ~;:~v~f 
before the Order can be quafh'd, and afterwards it js qua{h' d, I?~.I not pre" 

A. fhall maintain the Child; becaufe A. {hall not take Ad van- JU Ice. 

tage of their own Wrong, becaufe the Order was illegal. 

The King verfus Inhabitants of St. George, 
Hill. 4 Annte. 

orn w ler AN Order of Seffions was made to remove a Child,· Ab Child} e 

which was infified to be a Ballard, tho' born in law- there is a 

ful Matrimony, becaufe the Man and Wife were divorced ~£a:aa~~e: 
by the Spiritual Court a Menfa & Thoro. fa, when to 

be held 4 Ba ... 

Pcr totam Curiam, It is a Ballard; for, being divorced 
they would not intend that the Man and Wife came together 
unlefs it had appeared to be fo; and it was held a good Or
der, tho' not [aid they did not come together. 

St. ,Giles and Weybridge. 

frard. 

AN Apprentice ferved his Time with one who came Appren:ice 
• • • • " of Certlfi
Into the Panfh by CertIficate, thIS IS a good Settle- cate Man 

ment as where a Lodger hires a Servant for a Year and gains a Set-
L r' h" . d I tlement . .. ue lerves a Year, t IS IS a goo Sett elnent. Rep. Q A, 

204~ 

The King ver[us Newington Butts. 

T HIS was on the Statute 2 w. & M. for cIeanfing and SHt:eehts and. Ig wap, III 
paving the Streets in the Pariilies of London and Mid- London and 

dIe/ex; an Order was made by the Seffions to rate all the ~:~~~;~6. 
Inhabitants, as well fuch as lived on Pavements as thofe who 5 Mod. 68. 

did Skin. 643-
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'

Orders of 
Jufl:ices. 
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did not, to cleanfing the Streets and carrying away the Filth; 
and the Order was confirmed, becaufe the \Vords of the ACt 
are exprefs on all the Inhabitants; and tho' it may feern not 
fo reaionable, yet the Judges will not expound it other
wife. Thofe who have Pavements are bound to repair be
fore their own Doors, and yet they muft contribute to the 
Repairs of the Highways. -

Carter and Whittlc. 

'P E R Cur': \Vhere it appears that the Juflices have no In. 
rifdiaion on the Aa for poor Prifoners, there we can 

relieve, for it is only fuch poor Prifoners as are there parti
cularly defcribed; if it do not appear, we wil1 fuppofe the 
Jufiices have done their Duty, unlefs the contrary appears; a 
Duplicate is Evidence prima facie. 

The Inhabitants ~f O'Verton and Steventon, 
Hill. 10 W. III. 

Single !f'OOr- 0 N E in the Order [aid to be a fingle Woman (but not 
man, In -

cler, fuffici- faid in the Words of the Statute unmarried Perfon 
~hat Hi- not having) hired for Half a Year and ferved it out, and 
ring and then contraaed with the fame Perfon for a Year, and ferved 
Service good If fc 
to gain a for Ha a Year, and then went away by Con ent. 
Settlement. 

Per Rokeby, Turton and Gould, This anf wers the End of the 
AB:, fuch Service as this is, and this was held to be a good 
Service for a Year, and a good Order, tho' faid fingle \Vo
man, for that infers fhe had no Children nor ever was mar
ried. 
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The Inhabitants of Joyford and Solebury, 
Pafch. 4 Ceo. I. 

A N unmarried Perfon was hired by one Knight, from Se~tlement 
lrlichaelmas for a Year, and he feived with that Ma. galll~d by 

. berVICe to 
fier Half a Year tIll Lady-day, as Servant and Shepherd; at two fuccef-

Lady·dav the Mafier turn'd over his Bufinefs and Farm to one five Maf1:ers, 
. ;:I' upon one 

Smith, and the Servant too; and paid him Half a Year's Hiring. 

\Vages, but there was no new ContraB: between the Servant 
and Smith, but at the End of Half a Year Smith paid him 
5 s. advance \Vages for working in Husbandry, and he 
ferv'd the other Half Year with Smith; this was held good 
Service, becaufe the Contr3Cl was not altered, it is a Service 
in purfuance of the fame Hiring. 

The Queen and London, 'Trin. 3 AnntC. 

W HER E it does not appear to the Contrary in an Of wFat 

Order but that the Wages were for Husbandry, ~:~e~lu
there it {hall be fo intended, and it is a good Order; but in Peace. have 

1 . r' 'd b' b d £' h' Coglllzance. 
t lIS Cale It appear not to e In Hus an ry ; lor, t IS was 6 Mod. 204. 

an Order for \Vages, for Labouring in the Gardens of Hamp- I Salk. 442 • 

r £' 6 d D Seft. and ton vourt lor I • per aYe Rem. 23 1• 

Per Cur': The Order is naught, he mull bring his AClion. 

Holt quoted Lord OfJulflon's Cafe, which was an Order 
for his Coachman's \Vages, ,\,hich was quafh'd; and faid 
that for a Journeyman Taylor they could not order his \Vages; 
and tho' the Jufiices fhould have exercifed this JurifdiB:ion 
all along, yet that will not make it lawful. 6 Mod. 20),. 

Mr. London was Overfeer of the \Vorks at Hampton Court and 
employed thefe Labourers. 

4 1\1 .Atkins's 
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Atkins's Cafe, Hill. ~ Ceo. I~ 

Ord~rs of AN Order was made as to \Vages in Husbandry, reciting 
~~!:.~e~h~y that he had ferved his Mailer for feveral Years paft, a
hd~~e J un(- t tTIounting to 201. and ordered it to be IJaid. ObjeBion, It 

lettOn, no . . 
eaftly (et did riot appear the Mailer was prefent; nor was It fald for 
aGde. how lTIany Years he ferved, nor what \Vages were agreed 

for per Annum. 

Yet per Cur', It was held wel1, and they \vould intend the 
Jufiices had done Right, it appearing it was in Husbandry, 
and that they had a J urifdi8:ion. 

The KIng and rhe Inhabitants ~f St. Peter's 
in Oxon and Wiccol'nb, il1ich. 9 Ceo. I . .. 

Settlement 0 N E Stonel a Stage Coachman Iiv'd at St. Peter's, Ox
gained by 
Service ford, and had Occafion to take frefh Horfes at U'iccomb, 
where

l
, Ser- and he hired one Di(nel, the Perfon in nuefiion, for a Year 

vant les, 'jl ~ 
whether to look after thefe Horfes at 1ficcomb, but Stonel lived at 
~;t~ee~;::,a St. Peter's all the while, and the Servant lived at Wiccomb for 
or not. a Year. 

The Court held him fetded at Wiccomb, becaufe of his Ser
vice and Inhabitancy; his Mailer's Refidency is. nothing; 
nor whether he was fetded or no, he could not be fent to 
St. Peter's, becaufe it did not appear on the Special State of 
the Order, that he was there for the Space of forty Days. 

The Inhabitants of Lambeth, Trin. 8 Ceo. I. 

TF~rhmers °df CfJ"Aircloth and Pether, two who were Inhabitants of the Pa-
It es un er Ii' . 

Compofition nih of Lambeth, and Farn1ers, and Leffees of the Tithes 
rhateapblerto of the Parifh, were afTeffed I 5 s. for all the Tithes as Far-
t e 00. 

Sett. and mers and Occupiers, to the Rates of the Poor; but they ap-
Rem. 104. pealed to SefIions, as over-rated, becaufe they took no Tithes 

I In 
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in Kind but of one Farm of the 'Talue of LO I. per Annum, 
but the Landholders as to the other F:ums in the Parah 
p::iid heretofore 2 S. 6 d. per Acre, and of late 3 s. per Acre, 
in Lien of Tithes, 2 S. 6 d. to the Reaor of the Pari lli , 
and the 3 s. to the Farmers, as Le1fees to the Reaor during 
their Time; and the Court of Seffions determin'd they were 
over-rated, and reduced the above Sum to 7 s. 6. d. which 
were a Rate only for the Tithes of the above Farm of lot. 
per Annum. 

But the Court qua{h'd the Order of Seffions, and held the 
Rate good, and that they were rateable as well for w h3t was 
under thofe Compofitions, as what was ufed to be given in 
Kind; and held rhe Landholder who paid the Compo1ition 
Money (which was one Species of Tithes, as if it had been 
a Modus, which is a Tithe) ought to pay; for he that farms 
the Tithes is the true Occupier both of Tithes in Kind and 
other Tithes, and he has the Benefit, and may take it in 
Kind when he pleafes; for if the Parfon did not farm his 
Tithes, he mua pay for the \vhole, and if he Ieafes, the 
Occupier or LefTee muft. The Parfon is liable by the \Vord 
Tenement, for his Tithes, and is liable to repair the High ways, Tenement. 

per Hale, and to fend in Carts; and the Clergy are bound 
to all new Charges, as others, if not exelnpt, tho' heretofore 
the Lands of the Church were not liable. 

Nokes and Watts. 

PER Cur': \Ve cannot give Cofts for not going on to Trial Pauper, 

againft a Pauper where he is Ldfor of the Plaintiff, becaufe 
it is againil: [he exprefs'Vords of the At1 of Parliament, and it 
is to impri[on him for Life fo the Motion was denied· if he if Vex~tious 

. '. 'to be dlfpau-
be \TexatlOus, you may Inove to dlfpauper him. pered. 

Sloman 
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Sloman and Aynel, 11 Geo. I. 

Pauper {hall ArNE L brought Action againfl Sloman, and being ad-
Phay, nd~!iCofl:s mitred in Forma pauheris, he was nonfuited, and Judg-
t 0 I pau- l' . 
pered. ment enter'd up againfl: hIm for Cofls of the N onfuit; and 

he was taken in Execution; but on Motioh of 11r. Forte/cue 
he was difcharged per Cur', tho' it was urged he was difpau
per'd; for, being once admitted, he ought to pay no Coils. 
I Roll's Rep. 8 I. 

7he Kin~ ver[us Inhabitants of St. Georg/I, 
Trin. 9 Geo. I. 

Over(eers of THE Nomination of Overfeers of the Poor, was, 
~~e:~~rbe that fuch and fuch by Name were appointed to 
nominated. fet the Poor on Work, &c. and mentioned the feveral Du-

ties in the At}, but did not in exprefs Words appoint 
them Overfeers; and for that Reafon this Nomination was 
qua1h'd. 

The Inhahitant! ~f E~erjl~y, Blackwater 
and St. Giles s. 

Child is fet- CO ERr.' H' ld h F h 'S Ids tIed where L totam l;UrZam, ,e teat er s ett ement a goo et-
the Father is dement of a Legitimate Child in a Pari1h where the 
fettled. Child never liv'd, the Father was fetrIed in the Pariih of 
Sett. and A d I Ch'ld b . h P 'fl.. f .. Rem. 15. • an t le I was orn 1n t e arlIn 0 B. It IS not 
2 Ld Raym. fettled where born, but where the Father was fetded. 
1732• 

The 
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The Killg and The Inhabitants of St. John 
BaptiJl, Trin. 10 Ceo. I. 

321 

AN Apprentice for five Years .eat and drank and work'd Servant gains 
. h· 1 b h ft· . h' 0 d r. Settlement 

WIt hIS Maher, ut t e J L1 Ices In [elr r er Ipe- where he 

(ially found that he did not lodge one Night with his Mailer lodges. 

in the Parifh of St. John BaptifJ; to per Cur', held he was 
fettled where he lodged. 

The King, ver[us Inhabitants of Put'kingtol$ 
and Sibington, Pafch. 10 Ceo. I. 

AN Apprentice lives with his Mailer fix Months at P. ~n Appren-
. • • .•• • bee cannot 

and hIS Mafier fallmg, the ApprentICe, wIthout hIs hire himfelf 

lVlafter's Privity, on his own Head, hires himfelf for a Year ~t~ou,t his 

as a Covenant Servant in the Parifh of S. and ferves with c;nle~:. 
the fecond Mafier the Time out. 

The Court held his lail: legal Settlement was at P. as an 
Apprentice, and the ContraB: with the fecond Mailer was a 
\'oid ContraB:, for he was not fui juris to make it without: 
his Mailer's Confent; and the Order of Seffions quafh'd. 

The King ver[us InhabitalttJ' of Rufford, 
Hi II. 8 Ceo. I. 

ON a Return to a Mandamus to J ufiices of Peace to Jufiices of 
. • • Peace ma 

appomt Overfeers, that It was an extraparochial Place, appoint O~ 
on folemn Argument and Debate, it was adjudged that J u- verfeers o,f 

fl ' h P d h . 0 1 • the Poor In ICeS ave a ower, an oug t to appomt veneers In an extraparo-

extra parochial Place; and relied on the Cafe of Inhabitants chial Place. 

of Do/ten and Stokelane. ~~od,Cafei 

The 
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. 
The King and Inhabitants ~f Cumner and 

Milton, Trin. 2 Ann£. 

The Settle- Cf,V. P. an Infant, was born at Cumner where his Father had 
ment of the r . 
Father is a • a legal Settlement; but after that hIs Father was fet-
7~:t~~~ent tled at Milton, by renting 38 I. per Annum, a~d living there 
Child. fix Years; and then the Father was thrown Into Gaol, and 
Salk. 528. the Son was removed by two Juftices to Ctcmner, the Place of 
6 Mod. 87· ,. d h J il' S JL fi 'd h' 0 d Sette and hIS BIrth, an t e UuIces at eUlons con rm t IS r er, 
Rem. 239, which was now mov'd to be quafh'd, and it was quafh'd ac-
24

2
• cordingly. Urged by Counfel, that Birth makes no Settlement, 

except in cafe of Bafiardy; and tho' Holt C. J. {aid on the 
firU Argument, that Birth is the primary Settlement, yet on 
the laft Argument, he thought it nlade none, where the Fa
ther is fettled; and faid the Son ought to be fettled where his 
Father had gain'd a Settlement, and that the Child iliollid 
follow the Father; and Powelliaid it would be very unna
tural to fend Children from their Parents. 

The Inhabitants of Pepper Harrow and 
Frencham. 

H~ringstot 0 N E was hired the third of october, and from that 
gam a e-
tlement Time to Michaelmas next, and ferved out the whole 
~~rg~~ :h~~ Year and was paid accordingly; at Edt the Court feem'd to 
Year, think it Fraud apparent, but after held it to be no good 
SR

ett
. an6d Hiring, for by Parker c.- J. \V here {ball we fioo, if not where 

em. 5 • l. 

the AB: fays? He may be hired fo, and we are not to pre-
fUlne Fraud, the J uflices 111ight have found it fa; and he 
quoted the Cafe of one hir~d ten Days after Michaelmas to 

Michaelmas, and held not well. 

In orders of ,(, I' n dOd h· 1 1" Jufl:ices pre- HorJman o))ecre to an r er, t at 1n t 1e Camp amt It 
eife Certain- was faid Chargeable to Parifh, but J uil:ices in their 
~tFa~~.ne- Adjudication fay, is likely to become Chargeable, but not 

faid to what Parilli, yet held well, becaufe it appears they 
have J uriidiB:ion, Hill. 5 Geo. I. Trin. 10 Geo. I. fame Cafe 

I adjudged; 



Settlement of the Poor. 

adjudged; per Cur', the Pariili was in the Complaint, and in the 
lldjudicat' generally, that he is likely to become Chargeable, 
and not: faid to what Parifh. 

lhe Inhabitants of Stallemberg and Haney, 
Lincoln, Hill. ~ Ceo. I. 

O RD E R of two J uflic~s t~ ~emove to A. unlefs they ~~g~~~s~f 
fhew Caufe; per Cur, thIS IS not final, but Condl- how to be 

tional; alfo objeB:ed the J uftices fay we do believe. drawn, 

Per Cur': Held ill. 

The Kin ... g ver[us Inhabitant! ~f Panington. 

ON I 2 Qleen Anne, for removing of Vagabonds, a Perrons, 

P r £' d d . h' Vb' d . b wanderIng. enon loun wan rmg, t 0 no aga on, may e 
fent to the Place of his Iail: Settlement, but it muft .be by 
two Juftices ; and this being by one Juflice only, was for that 
Reafon quafh'd. I 

The Ilthabitant.r of King's Langley, Trin. 
I I Ceo. I. 

AChild of two Years old was fent to the Place of its Birth A Child un-

b d b b h dOd r cler fourteen . as a Vaga on y the Statute, ut t ey 1 not lay Years, to be 

in the Order, they could not find the Father's Settlement, ;nt after 

and the Father was pt:efent before the Juflices; the Child be- M~~~:r~r 
ing under Fourteen, it was ql1afh'd per Cur', for, this gives Sett. and 

h J . r.l· n.. 'd S.A Rem. 120, t em urllulcuon. Vi e tatute 12 nne, p. 409· 147. 

A Vagabond is firi} to be fent to the laft legal Settlement; 
if that is not to be found, then to the Place of his Birth, or 
if under Fourteen, to the place of Abode of Father or Mo
ther, if Place of Birth, or Parents may be known; but if 
the fame cannot be known, then to the Parifh or Town where 

he 



Settlement of the Poor. 

he \Vas laft found begging, a mifordering himfelf, and pafTed 
unapprehended, there to be provided for. 

Stat. Raflal 23 Ed. 3· cap. 7 . None, upon Pain of Impri
fonment, thall under Colour of Pity or Aims, give any Thing 
to fuch which may labour, that thereby they may be com. 
pen' 4 to labour for their Living: Recites, ar.e many valiant 
Beggars, refufe to labour, &c. Vide Stat. prmted by Pynfon, 
this AB: is in. Latin, and valiant Beggars are called Validi 
Mendicantes, &c. 

Tbe King and Inhabitants ~f St. Leonard's 
J-horcditch, Trin. I I Ceo. I. 

Pa~ifh has • 
Where a T HIS Parifh has three Liberties, one Liberty made a 
different Li- Scavengers Rate of 9 d. In the Pound, exc1ufive of 
berties, who the Refi and on Appeal to tefllons that Rate was quafh'd· 
may make' , , 
Rates. this Order of Seffions was affirmed per Cur', becaufe it ap-

Divifion of 
Parifhes fur 
Stat. 10 

Annte. 

peared that there were not Officers in this Liberty which 
are required by the fecond of W. & M. to make a Scaven~ 
gers Rate, and here were no Church-wardens. 

The King and Inhabitants ~f St. John's, 
Clerkenwell, Trin. I I Ceo. I. 

T HIS was upon Stat. 10 Annte, An AB: for Building 
new Churches, and dividing Parifhes; this was a 

New Parifh taken out of the Parifh of St. James's, Clerkenwell,' 
and tho' Officers, ~iS Scavengers and other Officers, were ap
pointed for the New Pariil1; yet the Officers of the whole 
P61rifh made a Rate to reimburfe the Scavengers of the Old 
and whole Parifh, for the New Parifh as \Yell as Old one to 
pay; this Order was appealed frotTI to the Seflions, and af
finned; and on Certiorari into K. B. was held a good Order, 
and that no Rate for Scavengers could be made by the New 
Parah, until there was an effeClual and perpetual Divifion 
made as by the AB: direB:ed, as to the other great Rates, as 
for Relief of Poor, Church Rates, and for Highways, which 
per Order appeared was not done. 

The 



Settlement of the Poor. 

The King and Venables, Trin. I I Ceo. I. 

'V E R Cur': On great Argument and Debate and on ab. No need to .L . 'fet out Sum· 
jecbon made, that on an Order for fuppreffing an Ale- mons in an 

haufe, there ought to be a Summons; held no need of fet- Order, &c. 
. h . h d (h' f. 2 Ld Raym. tmg out t e Summons In t e Or er, t 0 Summons nece - 1405. 

fary by natural J uftice,) notwithftanding the Cafes of The 
King and Dyer, and The King and Green. 

The King and Auftin, Mich. I I Ceo. I. 

O R D E R for fuppreffing Alehoufe becaufe a Bawdy- Coun~ in 
r Margm of 

hOllle. Order, not 
fufficient. 

1ft ObjeEtion, Not faid a common Alehoufe; over-ruled. ~~~~aym. 

2d ObjeEtion, Not faid in Order, Party was fummoned. 

Court differed; but this was fetded in The King and Ven-
ables, ante, not faid Alehoufe was in the County, but Coun
ty in Margin. 

Per totam Curiam, On Confultation and Precedents, quafh 
the Order for this Caufe. 

Borough of Taunton, Pafch. 12 Ceo. I. 

RA T E for Poor, and Appeal to Se1uons of Borough, Appeal on 

and he!d well; for there is a Claufe in 4 3 E/i~. :~r b~~~e 
that fays, Jufbces and Seffions of Borough fhall have Power Borough-

1 fi f C Seffiom. exc u Ive 0 aunty. 

The 



Settlement ~r the Poor. 

The Inhabitants ~f J;f7armi1iflr7 f and reiN 
cefter, Mich. 8 Ceo. I. 

~ot~ce ~f 0 N E in King James the Second's Time was hired a 
commg Into 
a Parifh Servant for a Year, but ferved Three Quarters of a 
when: not Year only; he was remov'd by two Jufiices, fuppofing he 
necefiary. 11_ ld . .. b' b r :J~ w.:J~ h 

InOU give NotIce, It elng elore 3 IV 4 • IV M. t at or-

ders Service for a Year. 

Per Cur': 'Tis a good Settlement, tho' he did not ferve out 
the Year, and he need not give Notice; for a Servant and 
Apprentice need not give Notice, becau[e to no Purpofe; for, 
if they did give Notice, you could not remove them from 
their Mail:ers. 

'lhe Inhabitants of Boroug,h-F {ltn, Trill. 
12 Ceo. I. 

Order to 0 R DE R to Tax this Place in Aid of another Pa-
rate one Pa.: • 11 
rifh in Aid run. 
of another, 
how to be 
made. lit ObjeElion, They do not {hew that Borough-Fenn is out 

of the PariIh. 

2d Objection, They have made a Rate and taxed only fome 
particular Perfons, againft Clerk's Cafe, 5 Co. 

Per Cur'.- The Order is naught, particularly for' the firfi: 
Objection, becauie it is the Foundation of their Authority, 
that it lies in another Parifh; but Ch. J. doubted as to the 
Second, becaufe of the \Vords any other of other Parijbes, tho' 
he thought it reafonable the Rate fhould be equal; but I 
thought econ' from the Words of the Claufe, which are Words 
of Reference; that J ufrices lnay tax as aforefaid, i. e. to tax 
e\Tery Inhabitant and Occupier of Land, as it is in the for
mer Part of the Act, they could not m~an to lay it on one 
or two. 

1 The 



Settlement of' the Poor. 

The King and Inhabitants of St. George, 
Mich. 12 Ceo. I. 

327 

AN Order was made by J uflices at Seffions to make a O~de.rs for 

Rate on other Parillies, becaufe that PariIh not fufh. ~~~h:ab~' 
nent, and tho' it did not appear whether the Order was made ' 
before the fix Days Work done, or after, yet well ; and held 
it was founded on Stat. 3 & 4 W. & M. and not on I Geo. I. 
which ties up the Appeal to next Seffions; fo held that of 
Geo. I. only explanatory of 3 & 4 W. & M. and tho' tbey And whe~ 
did not appeal at next SefIions, yet held they might at the Appeal. 

another SeHions; and as to the Matter of accompting, that is 
within 3 & 4 ·"Y. & M. only; fo they may appeal clearly as 
to that, after next SeHions. 

The Inhabitants of Capel and Weft-Pecham. 

O R D E R to fend a poor Perfon from Capel to Weft- An 9rder of . . ,J uihces ap
Pecham, and on Appeal to Seffions thIS Order IS quafh d pearing to be 

on the Merits; and four Years after two Juftices fend the c~ntrary t? 
. a lormer, IS 

fame Perfon from the fame Place to the fame Place; and It void. 

was infifted the Court would intend a new Settlement in RSett. and 

f ern. 2°7· 
our Years. Far. 54. 

Per Cur': The Order mua be quafh'd, for here is a J udg
ment that Pecham was not the Place of Settlement; and as 
long as that is in Force, the Jufiices had no Authority ,to fend 
to the fame place unlefs a new Settlement, or a good Rea .. 
fon had appeared in the Order as .a Foundation for their 
Authority; for the Court can intend nothing. 

The 



A Mother 
may gain 
Scttle'IT1ent 
for Child, 
fubfequent 
to the Fa
ther's. 

Settlement of the Poor. 

The Kiltg and Infabitants 0.( Woodend, Nor
thampt, Hill. 13 Ceo. I. 

AN Order to fettle" a Child at the Parjfh where the Fa
ther was ferrIed, w hen the Child had after a Settle

Inent by the Settlement of the Mother, fubfequent to that of 
the Father; fo the Order was quafh'd, becaufe it fhould be 
fent to the Settlenlent of the Mother being fubfequent; as it 
was adjudged in the Cafe of the Inhabitants of St. George, 
Southwark and St. Katherine's. 

The King and Inhabitants of Portfmouth, 
Hi II. I 3 Ceo. I. 

'Yhere ~er- APerfon was retained as a Weekly Servant to a Captctin; 
:~~:a~~n in the Year I 690, before the AB: for retaining for a 
~~~~:nt. Year, and ferving for a Year; they quartered in Jfinchefler, 
Sett. and and the Servant continued with the faid Captain for two 
Rem. 123. Months, and lodged in the fame Inn; but the Order did not 

fay he continued in the fame Service, or as his Servant, for 
he mua continue as his Servant for 40 Days; agreed no need 
of Notice in Cafe of a Servant; the Order was quafh'd. 

DE 



In the King's Bench. 

Dean ~f Dublin verfus ArchbiJhop ~f 
Dublin, Parch. 10 Ceo. I. 

T HE Archbifhop attempted to Vifit the Dean, as RoyalFoun ft 

D d Ch f .-r."" D bl" 1 datIOns, not ean an apter o. L rtnzty, u In; t 1e vifitable by 

Dean refufed, and for his Contelnpt was fued in Bifhop, 
"1 d P h" b' " d d h I Mod CO'. the Splntua Court, an a ro 1 }tIOn was gnmte ,an e 27, ' • 

declared in that, fuggefiing that the Court had no J urifditli. 
on, and fetting out that the Dean and Chapter was frOln a 
Tranfiation of Prior and Convent, and were made fo by 
Letters Patent of H. 8. and fuggefied that where the Deanery 
is. of Royal Foundation the Archbilliop has no Power; the 
Bifhop pleads, . and traverfes that the Prior and Convent is 
of Royal Foundation; the Dean demurs; and Exception 
was taken that this Traverfe is immaterial. 

Per totam Curiam, Judgment for the Defendant, the Arch. 
hif.hop, that it is the moil material Thing whether it be of 
Hoyal Foundation, for then the Bithop has no Right; and 
this Judgment was affirmed in the Houfe of Lords. 

But an ObjeElion was, He ought to traverfe that Dean and 
Chapter was of Royal Foundation. 

Anfwer, Tranfiation makes no Alteration, if the Dean 
was Vifitable; in this Cafe was quoted Harrifon and· Archbi
/hop of Dublin. 

Altonymus, Mi[h. 7 Ceo. I. 

I N the Replication, the Plaintiff's N alne being Tl'alter, ConfhuC1:i·· 

d h D J: d 'A h PI' 'ff b " on to Cub-an t e eJen ant s aron; t e amtl egms Et pr~d' fiantiate 

Walterus die', that he ought not to be precluded of his A8:ion, Pleading-. 

pro placito preed' Wi/l'us die' for [WalterusJ quod ipfe preed' J;Vill'us, 
infiead of [WaltenesJ did not receive the faid Hogfhead of 
\Vine in SatisfaC1ion. 

4 P Per 



•• ! • 

In· the King's Bench. 

Per Cur',' Held a good Replication; pro placito die', will 
relate to Walterus in the Beginning of the Replication, and· 
the fecond ~Vill' us is unneceifary, the Relative p/e refers to 
Walter us too. 

Mu/fo ver[us Shere, Trin. 4, Geo.~ I .. 

Scire facias sc' fi . b L b M!fi fi ",. pl' ~Jr' R in Replevin, '.. lye tfCltfS l'ougut y . U 0 ver 'Us ~/)ere, . aI~tlfi m e .. 
bow to be plevin, and three others, who ,v;ere' Pledges m the fame 
brought. Replevin brought by Shere, on a D·iflrefs for Rent made by 

Mltljo; it was obje8:ea, Firfo, the Scire facias would not lie on 
a Plaint in Replevin, as here, the County .. Court not bein.g 
a Court of R~COl~d, but it would li€ on a \Vrit, becau[e it 
is a ReCOfd. 2. That Shere, who is the Principal, cannot be 
a Pledge for himfelf: 3. Ought not to fue Pledges till Prin .. 
cipal guilty; tho' here was Elongat' return'd. 4. That \v. rit 
of Inquiry is tot tf tali6t of Goods, and don't fay what par
ticularly. 5. There was a Difcontinuance in a former Suit. 

Per Cur',' Judgment fOT the Plaintiff, there is no DiilinCti .. 
on between a Scire facias or \V rit or Plaint, one may be 
Bail with others for himfdf; the Principal appears to be 
guilty by Elongation; the Writ of Inquiry is reducible to a 
Certainty, and Difcontinuance is nothing in this Suit, unlefs 
it had been void or a Nullity; and the Cafe of Dorrington 
and Edwin, 3 Mod. 56. is in Point. 

Mansfield ver[usRichman, Pafch. 2 Geo. II. 
• 

When INdebitatus AfJumpfit, and Demurrer to the Declaration, and 
~:~~~:~e~? for Caufe; thews that no Pledges are on the \Vrit, or men.. 

tioned in the Declaration. 

Per totam Curiam, Judgment pro quer', for he may enter 
Pledges at any Time before Judgment, becau[e Pledges are not 
liable before Judgment, and not then if it be for the Plain-

2 riff; 



fJt the King's Bench. 

tiff; and Bains Serjeant faid it had been fo determined befc)re 
in tbis Court. I Cro. 9 I, 9 2 • Hutton 9 2 • Hob. 93. 

Haylt verfus Bigg. 

SCire facias againH the Defendant, as late Sheriff, on the TheSh.eriff's 

. Statute of We/lminfler the 2d, for want of taking ~~i ~~~l~~s 
Pledges on a Replevin. The Scire facias [ets out that in Replevin. 

one William Poynts brought Replevin againfi the Plaintiff, and 
that the Defendant replevied the Goods, and deliver'd them 
to the Plaintiff in Replevin, on which there was a Recordare 
to remove the Plaint into this Court, and thereupon the De-
fendant, as Bailiff, avow'd for Darnage-fefant, on which 
there is Judgment per Default againil: Plaintiff and his Pledges, 
to have a Return of the Cattle and Damages, on which if-
rues a Ret' Habend', on which the Sheriff had replevy'd, and 
delivered the Goods without taking any Pledges either to pro-
fecllte or to return the Goods, againfi the Duty of his Office 
and the Statute; then a Scire facias iifues againH the She-
riff why he fhould not tot bona & ca,talla, ac. or the Price 
thereof render to PlaiQtifl~ and demands tot vel tanta, or 
the Price thereof, for not taking Pledges; and the Sheriff 
pleads that he took Goods, but does not fay the [an1e 
Goods as in the Declaration, and took fufIicient Pledges, vi-z. 
the Plaintiff and J. S. who entered into Bond, with Condi-
tion to profecute with EffeB:, and make a Retllrn of the 
Goods, but does not fay the fame Goods as in the Declaration, How he is to 

h· h PI h . D . plead? to \V le ea t ere IS a emurrer. 

And per Cur', Judgment pro quer', becaufe the Defendant 
has not pleaded ad idem ; for, it appears the Goods are dif
ferent, and not the fame as in the Declaration, and they held 
that Replevin Bonds were good and legal oQth to profecute 
and to tuake Return, and have been held fo, and held that 
one Pledge \vith the Plaintiff was well. 

Bagot 



332 In the King's Bench. 

Bagot and Oughton, Pa/ch. 10 and Mich~ 
12 Ceo. I. 

inExecution ASettlement was made on levying a Fine by Dame 
of Powers • . 
aU Circum- Frances Bagot and SIr Edward, of her Lands, to the 
fiances to be Ufe of Sir Edward fo.r Life, then to the Ufe of her fot Life, 
:b~ovde.dca. fans Ilnpeachment, provided that the faid Sir Edward and Dame 
24-9, 381. Frances during their joint Lives, and the Survivor of them 

during his or her Life, at al1 Times hereafter may m~ke 
any Leafe or Leafes figned by them during their joint Live~, 
and figned by the Survivor of theln during his or her Life, 
in PofTefIion, of all or any of the Premiifes in the faid Ir.
denture, b'c. for any Tertn or Number of Years, not ex
ceeding 2 I Years, at fuch yearly Rents, or more, as the 
fame are now let at. The Lady afterwards marries with 
the Defendant Sir Adolphus Oughton, and then both join in a 
Leafe, and demife to one Grove the Capital Manfion-houfe, 
which was the Seat of her Father, Sir Thomas Wagftaff, a~d 
the Demefn Lands, which were pever leafed before, for 2 I, 

Years, referving 42 1. Rent, in Trufl: for the Defendant. . 

This Cafe was referred by the Lord Chancellor to the 
Court of K. B. and the fame was argued twice before Pratt 
Ch. J. fir~, and then before Raymond ChI J. (at the former 
Argument puifne Judge) at Juftice Powis's Chamber, he ha
ving the Gout; and they were all U nanimolls, that this was 
a void Lea{e, notwithftanding the Cafe of Cumberford on 
the other Side, and the Cafe of Walker and Wakeman, 2. Le'V. 
150. and they relied on the, Cafe of Vaughan 28. as in 
Point; and that here was no ita quod, as in that Cafe of 
Cumberford and 1Vakeman, and gave their Opinions in \Vriting 
accordingly. The Court doubted if this were a good Leafe 
by the Statute, and whether on the fecond Marriage ihe could 
make fuch Leafe. 

In Revocations and Execlltions all Circnmfiances, as 
Sealing, Delivery, \Vitneifes, &c. mufi be obferved, elfe it 
is no Revocation. And in Equity it is the fame, unlefs in the 

I Ca~ 



In the Kinc~)s Bench. 

Cafe of Purchafers, Creditors, and yonnger Children, or un
le[s where the Intention is clear, and the Party goes as far as 
he can, and is not able to comply, or is prevented by Fraud 
and fecreting the Deed of the Power by hiln who is to hive 
the Advantage of it. Scroop's Cafe, lOCO. 144. Hob. 3 I 2. 

Kilet and Lee, and Earl of Bath and Mountague. 

l¥efllen ver[us Eales, Mich. 9 Ceo. II. 

333 

• ' dant re-ON fipecial AClion of the Cafe for a N ufance Plea Plea, Deren-

that Defendant dId remove the Nufance; agreed Plea moved Nu-

naught, being only Matter of Faa, not Law. fance, ill. 

White and Clever, Mich. 13 Ceo. I. 

D EB T on Bond, with Condition carefully to execute Depar~ure. 
the Office of Over[eer of Poor, fingly without the Ld Raym. 

Affif1:ance of the Plaintiff; the Defendant pleads that he did 1449-

execute the Office fingly without the Affifrance of the Plain-
tiff; and Plaintiff replies he did not execute the Office fingly 
without the Affiftance of the Plaintiff; the Defendant rejoins 
that the Plaintiff voluntarily took on him the Office with-
out the Defendant's Requeft, and that he did it without hii 
RequeU. 

Per totam Curiam, This is a Departure from the Defen
dant's Plea, and a ContradiB:ion; and Judgment pro quer'. 

Hyder verfus I¥arren, Trin. 3 & 4 Ceo. II. 
I 

D EB T on Recognizance of Bail; the Defendant pleads Departure. 

no Ca' Sa' againft the Principal; Plaintiff fets out 
one, and the Defendant replies erronice emanavit; this is a De
parture. 

Per Cur': Judgment pro quer'. 

Ger; 



Plea of 
Bankruptcy 
to conclude 
to the 
Country. 

-
In the Kinc~'s Bench. 

Gery ver[us Bay!ey,'j11ich. 7 Ceo. I. 

P L E' A of Bankruptcy per ; Geo. I. to AClion brought 
againfl: the Bankrupt which accrued before his Bankrupt~ 

cy, ought to conclude to the Country ; becaufe the AB: fays 
that jf the Bankrupt be fued he may plead in general, that 
the Caufe of AB:ion accrued before he was a Bankrupt, 
and give Special Matter in Evidence; [0 is the Cafe of 
Miles and Williams, and a late -Cafe in- C. B. Fuller and Byng~ 
Trin. 3 Geo. 2. 

Baxter ver[us Douglas, Hill. 8 Ceo. Ie. 

Plea, of A'Vrit pleaded, and the ConcIufion was, Et hoc para( 
\V nt, how en verzijicare. 
to conclude. :J" 

Per Cur': This is a good Conclufion becau[e it is Matter 
of Fact. 

Crofs ver[us Bevan, Mich. 13 Ceo. I. 

~Iea of In- INdebitatus AJJumpfit; the Defendant pleads infra tetatem, and 
Janey) how 1 d d . fh d J:: C r 
to conclude. cone u es to the Country; an Jt was ewe lor alue 

on Demurrer that he ought to aver his Plea. 

Per Cur': J udgn1ent pro quer'. 

Pickering v~r[us Simonds, P a/ch. ) Ceo. II. 

Plea, that the p L E'A toa Bond, that the Original was taken .out 
W nt tefied . • . • • 
before ACti- - before the Day of Payment In the CondItIOn, wIthout 
~:~c~~u:~~_ any IntrodllClion, but did conclude pet' Judie' quod breve 
dude. caffetur; held well. 

1 Talbot 



In the King's Be11ch. 

Talbot ver[us Hopwood, Pafch. ') Ceo. II. 
C. B. 

T HE Replication in the Beginning pray'd Judgment ~~~~on
and Damages, which was not right, but coneIu- makes the 

d d . h . I . D Pl€'a. e rIg t WIt loUt p~aymg amages • 
.. 

Per C14r' : Held well; for it is the Conclufion makes the 
Plea. 

Hern and Scarz.vel, Trin. 10 Annte. 

M 0 V E D to reply double; feveral Judgments were DouhlePlea. 

pleaded per Executor, and would reply Nul tiel Record, 
and the Confideration, i. c. that they. were kept a foot by 
Fraud. 

Per Cur': They. are inconfifient, and you cannot plead 
them, as you cannot plead Non eft factum, & Jolvit ad diem, 
nor can you plead a Releafe, and Not guilty; nor in India-
ment can you plead Pardon and Not guilty· but befides Repli~ati?n, , , not wIthin 
a Replication is not within the Aa of Parliament; and it the ACt. 

was denied. 

Fifher's Cafe. 

M 0 'V E D to plead, Not guilty and a J ufiification for pouble Plea 
n. . f r rd' d III Trefpafs. _ a \Vay, to an ACl:lon 0 Trelpals, but eme per 

Cur' ; for tho' it be no univerfal Rule that where one Plea 
admits the other, they 1ha11 not be pleaded; yet where it is 
an Old Bond, Non eft faaum, & folvit ad diem may be allow:~ 
ed, but here if you allow it in one Cafe you muft in all. 

Antony 



In the King's Bench. 

Alltony and Williams, Trin. 4 Ceo. I. 

pouble Plea I N Trefpa[s, Pleas of Amends tendered, and a fpecial 
In Trefpa(s. JuHification that Plaintiff's Fences were out of Repair, 

by Reafon, b' c. 

Per Cur': Reje8ed, like Not guilty, and J ufiification for a 
Way. 

Lord Bernard ver[us - - - - -, Hill. 8 Ceo. I. 

DoublePlea. M 0 V E D to plead double, Non AfJumpfit, and Statute 
of U fury, refufed. 

Hall and Tullie, Pafch. 8 Ceo. I. 

~~~~~~~g M 0 V E D to plead a fecond plea after pleading a 
when to be firfi, refllfed per Cur', for if you plead double, you 
granted. ft 1 d· d h r T' mu p ea l~ at one an r e lame Ime. 

Haggard and Collington, Trin. 2 Ceo. II. 

Double Plea. N 0 ~ Affumpfit and Ne unques Exec' allowed fans Affida~ 
Vlt. 

Newman and Chander. 

Double Plea. BAnkruptcy and Non Affumpfit, the Plea is contradi~ory, 
and . refufed. 

Bifoop 
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of Winchefter and Cook, 
3 Geo. II. 
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Fa/ch. 

I N §2..uare Impedit, allowed Pleas that he was feifed in pouble Plea 

Fee of the Advowfon, and that he had the next Turn of /,/$;;,e 
Prefentation. 

Whelpdale ver[us AtkinJon. 

NON AJJumpjit, and Non AfJumpJit infra [ex Annos, refufed Double Plea. 

to be pleaded. 

Per Cur', contra Opinione.m Fortefcue~ 

Verney verfus Fox, 'Trin. ) Geo. II. 

CD E R Cur': May plead trebly, and here allowed on a South Treble Plea 
L n ft ''U Ir Ir d· h· R· hallowed. Sea ContraCl:; 1 , vvas not pOllelle In IS own 19 t. 
2d, ContraB: not regifhed. 3d, No Tender. 

Glover ver[us Heathcot. 

NON .AJJumpjit, and a Releafe, the Court refu[ed it; DoublePleao 

they may give it in Evidence, but feem'd to think them 
contradiB:ory. 

Levat verfus Rejhere, Mic'h. 4 Ceo. II. 

C'u R' gave Leave to plead Non AfJumpfit and a Recovery Double Plea. 

and, Execution executed as to Part of the Debr~ 

PriM' 
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Prior verfus Lord flay, Mich. 8 Ceo. 11. 

DOUblePlea'T HIS was a double Plea, Non AJJumpfit, and Non AJJumpfit 
!~u:n~a:~n . infra 6 Annas, and a Replication to the fecorid Plea 
them; hdow replied an Original, and Defendant rejoins Nul tiel Record, 
to procee , L' hI' '[ d 1 J d which was lor t e P alntl ,an t 1ere was u gment; and 

before the Trial of the HIue of Non AfJumpfit the Plaintiff 
takes out a Writ of Inquiry, and executes it, after which 
the Hfue is tried of Non AJJumpfit, in which the Plaintiff is 
nonfuited; fo mov'd to fet afide the \Vrit of Inquiry, be
caufe they fhould have waited the E\,ent of the Trial of 
Non AiJumpfit. 

And per totam Curiam, The ,V rit of Inquiry was dj[ .. 
charged; for if there be twenty Iffues, if one be for Defen
dant, the Plaintiff cannot recover, for they are all to the 
whole, and he fhould have flaid till the other liTue was tried, 
and the PlaintifF had no Coils. 

Price ver[us Kenrick, Pa/ch. 9 Annte. 

Releafe after DEB T on Bond in Michaelmas Term and Imparlance 
t~;~t, to Hilary Term next, and after tha~ the Plaintiff re
~~:;e~~ be leafes th~ Defendant, uP?~ which the Defendant pleads thi,s 

Releafe In Bar as an Ongmal Plea, and not as a Plea puts 
darrein continuance. 

Per totam Curiam, It is a good Plea; for, the Dii1:inaion 
is, if a Releafe or other Bar happens before nIue, it may be 
pleaded, becau[e it is' pending the Writ; but if after IUue 
joined it is to be pleaded puis darrein continuance. Vide 
2 Lut\v. I 1'77. 3 Cro. 49. 

1 Obin 
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Obin ver[us Knott, Mich. 9 Ceo. II. 

1\J U L ,tiel Record being in the Negative need not be Averment. 

aver d. 

Peters ver[us Morehead, A1ich. 4 Ceo. II. 

A Devifes to his Son for Life; after his Death, then the Appoinft-
E rnent 0 ~ 

• fame and fuch Parts thereof to the U fe of fuch \Vo- frate. 

man as fhall be his \Vife, for her natural Life, as and if he 
!hall, by Deed or \V riring under Hand and Seal in Prefence 
of three \Virneffes, direa, limit or appoint for that purpo[e, 
and then to the Ufe of the Heirs of his Body; the Son by 
Deed, in Prefence of three Witneffes, grants and aHigns to 
Truflees, Habend' to them and their Executors, in Trufi, to 
permit himfelf for Life to receive the Profits, and after his 
D'eceafe for the U fe of his Wife Dinah for her natural Life, 
and immediately after her Deceafe for the Ufe of the Heirs of 
her Body lawfully begotten. 

Objection: Here is an Eflate limited to the Wife in Tail, 
and the Power is for Life. 

Anfwered and fa refolved, this is a good Appointment; 
tho' nothing paffes by the Deed, which is void to raife any 
Ufe, but {hall enure as an Appointment. And per Ch. J. 
The Efiate is appointed by the \Vill, and the Son is only to 
name and appoint the Lands, and not the Efiate which was 
appointed before. This was a Caufe I tried, and ordered 
a Cafe to be made, and it \vas argued in C. B. twice. 

7holnpfon ver[us Roberts, Hill. ') Geo. II. 

AN AClion of Trefpafs for taking and carrying away fa ~reehoJders 
C 1 d f S h D c d . il' fi l!l a :Manor many art- oa 0 tones; t e elen ant JUlll es, to prefcribe, 

and pleads that the Locus in quo is Part of the \Valle of the &c. not to 
lava Cu-

Manor fi~m. 
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Manor of L. and that there are many Q!.1arries of Stone there 
which are open; and that Time out of Mind there was an 
antient cuao~, quod liberi tenentes aliquoru' antiquoru' MeJJuagi
orum five terraru' within the Manor by themfelves and Ser
vants to dig and carry away Stones for repairing their Roufes, 
0r building others. 

Per totam. Curiam, This is all ill Plea; for it ought to be 
pleaded by Prefcription, and by way of P2..,ue Eftate, and 
not by way of Cullom, which is the way of pJeading by 
Copy holders only; as is the Cafe of Crowther and Oldfield; 
Tenant for Life cannot prefcribe indeed, but here tenentes 
terraru' in Law fignifies Tenants of Freehold and Inhe
rItance. 

Smith verfus Morris, Trin. ~ & 6 Ceo. II. 

~:~;:C~%10t APrefcription was in Name of Lefi'ee for Years, to have 
prefcribe. Cattle water'd in fuch a. Clofe; held naught; ought 

to be in the Lord who was Tenant ·in Fee. 

Kemp ver[us Capon, Mich. 4 Ceo. II. 

Prefcription MOT I ON in ArreO: of Judgment; Hflle was joined 
to cut Trees. d r d 1 . I r .. r . , an loun, W liC 1 was a PrelCnptlOn lor cuttmg 

down all the Trees growing upon two Roods of Land of 
the Plaintiff, as belonging to the Defendant's Meffuage, and 
held a good Prefcription per totam Curiam, abfente Price; For, 
firO: it nlay have a lawful Commencement, i. e. by Grant, 
and 2 Cro. 208. and Yelv. the fame Cafe is in Point, where 
it was for cutting down Spinas omnes & Arbores. 

Prefcription for all the Profits of Land for Part of the 
Time, and for Part of the Profits all the Year, is a good Pre .. 
fcription. 

Owen 
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O'wen & al' ver[us Reynolds, Mich.) & 6 
Ceo. II. 
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"0 E B T on Bond, conditioned to fave harmlels from Rejoinder • 

Tonnage of Coals due to William Biddle; Defendant ~k~~~t~r
pleads Non damnificat'; Plaintiff replies, That Biddle diftrain'd Bar is not a 

for faid Coals, and Defendant rejoins, that nothing was due Departure. 

to Biddle for Tonnage; this held to be a good Rejoinder 
and no Departure, for it fortifies the Plea, and gives a good 
Reafon why he was not damnified. 

Lance and Theedam, Trin. 7 Ceo. I. 

P LEA, that he was a Clerk to one of the Prothono- P,lea of Pri~ 
taries; the Plea was fet afide, becaufe he did not f wear vllege. 

he was in his Service atlualIy; the Plea was right, that he 
did Bufinefs as a Clerk in the Office, but he did not 
fwear it. 

Onjlorz.v verfus --

P LEA, that he W;IS a Clerk in the Prothonotaries Of- The like, 

flce and did Bufinefs there, and the Affidavit was, that 
it was a true Plea. 

Per Cur': That is evafive, and they fet afide the Plea. 

Brown ver[us Sir W. Morgan, Bart. Mich~ 
4 Ceo. II. 

T HIS was an Attion of the Cafe on a promiffory Note, Summonituf 
, • • , . infiead of 

and fald In the ReCItal of the \\1 nt, quod Jummonztus Attachiatus, 

inHead of Attach', but held well; and fa refol ved on Debate in in Cafe of a 

b f I, . h r f k d Member of Cafe of a Mem er 0 Par lament, 10 t e Cale 0 Loc :yer an Parliament. 

Chetwynd, in C. B. 
Holliday 
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Holliday ver[us Pitt, 23 May 1734. 

Privpege of BEFORE all the Judges, by a Majority, Chief Baron 
;l~~~~ent Reynolds and Baron Thompfon dijJentient, Refolved, 
without That a Member of Parliament may be difcharged, without 
pleading it. I d d 'r pleading the Privi ege, an Lor Mordington sCale in Point, 

ante. 

Read and Chambers, Mich. 9 Ann£. 

Affijdavit b APlea, that he was Clerk of Prothonotary, and that he 
oug It to e 
as full as dayly attended, and did ingrofs and draw Pleas, and 
Plea of Pri- d h fi r. fc h' . h' On: d h ffid' vilege. a at er Bu InelS or 101 In IS mce,~ an teA aVlt 

was only that he was a Clerk of the Office, and was fo for 
feveral Years. 

Per Cur': Let the Plea be fet afide, becaufe the Affidavit 
is infufficient; h~ ought to f wear as fully as the Plea is. 

Wheely and Richam, Mich. 6 W. (1 M 

PArivilege of CO E R Holt Ch. J. Privilege of Attorney is not pleadable 
ttorney, 1. n' ':Ji¥ h 

not.pleadable • to an Acnon qui tam pro Domzno Rege, IV' c. or at t e 
~g~nft the Suit of the King, for the King nlay rue where he pleafes ; 

g. if Privilege be not good againH Privilege, as it is not, cer
tainly no Privilege is good againfl: the King. 

Privilege in 
C. B. by 
Officer of 
B.R. 
3 Lev. 343. 
Clift 287. 

DaJhwood and Fowkes, ftlich. 4 W. & M 
c. B. 

OFF ICE R of B. R. was arrefied per Capias out of C. B. 
the Defendant appeared and put in ipecial Bail, and 

pleaded to the J urifdiclion of the Court, that he was an 
Officer of B. R. and ought to have his Privilege; and held a 
good Plea, and that it was no Waver of Privilege, and did 
amount to no more than a common Appearance. 

1 Thick-
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1hickbroom and Boot, Pafch. 3 Ceo. II. 

PRivilege was pleaded thus, §2...uod pfe & omnes aI' Attorn' P,lea of Pri
:Jr.> 'l'b 'd fi Z,' ',t:' d Vllege by Atv qUll'et eor um c a zqua negotza proJequltur a re- torney. 

[pond' coram aliquibus Jufiic' trabi feu compelli non debent; this 
is well, being omnes & quilibet; but if it had been §2...uod omnes 
non debent compelli, that would be a Negative pregnant; 
for all may have not anfwered at other Courts, and fome 
may. 1 Sid. 16 -1. Lutw. 639. 1 Kev. 256. 

Bareton ver[us Stephelljon, un' &c. Pafl'h. 
s- Ceo. II. 

I'""" LEA to a Bond Privilege of an Attorney of Com- ~nue in Pri-J . vIlege may 
man Pleas, that they ought not to be fued In the be in remote 

County of York, where the Suit was here, but in County of County. 

Middle/ex. 

Per Cur': Anfwer over, there is no fuch Privilege, if it be 
brought in the Common pleas 'tis enough. 

Ree~es verfus Blyth, Trin. ~ & 6 Ceo. II. 
C. B. 

SA. ME Plea to AClion brought in London, and Judgment The like. 

ReJpondeat oufler. 

Faulk ver[us Berry, Trin. ~ & 6 Ceo. II. 

I)RiviIege of an Attorney of Comnlon pleas pleaded, that Plea of Pri

there was a CuHom in Common Pleas, that no Attor- vilege by At .. 

ney fhould be compell'd againft his \VilI to an[ wer to any ~.r~: of 
one in per[onal AClions, profecut' per Orig', which touch not 
the King; held good Plea, tho' he fhews not a better Writ, 
for it is Matter of Law, and not Matter of Faa; he has fet 

out 
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Privilege. 

On the ACl: 
concermng 
Army Ac
counts. 

In the King's Ben,,';h. 

out what is in his Knowledge; and need not except CrImI

nal Matters, for thofe concern the King, and it is faid in 
perianal Actions. 

E'Verett verfus Blyth, Hill. 6 Ceo. II. 
c. B. 

SAM E Cafe as Bareton verfus Stephen/on before, only 
this laid in London. 

Paek and Lapel, 3 Ceo. I. 

T 1-:I E ACl 3 Geo. I: fays, Touching the Account of 
the Army, that no Ptocefs {hall go out but after the 

Account is flated and ballanced; Reeves nloved to quafh the 
Procds on Affidavit of the Faa, that no Ballance was 
made or Account flated, but the Court denied to quafh the 
Proce[s, and bade them plead this Matter; and took a Di
fiinClion between where the AB: fays, That the Procefs lhall 
be void, which is the Cafe of fuing an Ambaffador, and 
where it is faid only no Procefs fhall iffue; but Court gave 
Time to plead. 

Ryeraft ver[us Caleraft, upon Stat. 
12 Ceo. I. 

Plea of J u- CAS E againfl: an Officer for an Arrefl: and falfe Imprifon-
:fl:ification by hId f" 1: • 
Procefs in ment; e p ea s a Procefs 0 an Jnlenor Court; 
lc"nferior Plaintiff replied the Debt was 5/. and no Affidavit made of 

Qurt. 
the Debt. 

Per Cur': It is no good Replication, for the Cafe of an 
Affidavit in any Inferior Court is drop'd in the AB:; but per 
Cur', this is an AB:ion againfl: an Officer, and this is an Excu[e 
good enough for him. Vide Turner and Felgate; befides the 
Procefs is not tnade VQid by the Return. 

Ede 
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Ede and Jackfon. 

T HE R E are two Things in Prohibition, I i1: Contempt Prohibition, 

of the Crown, and Difheri[on of it in taking on them 
judicial Power where they have no Right; 2d is a Damage 
to the Party: And a Suit for this muH: be brought before a 
Temporal Court, and the Party prays a Prohibition, and 
whether the Defendant proceeded or not after the Prohibition, 
an Attachment goes to bring him into Court; if he has pro-
ceeded after the \Vrit delivered, that is a Contempt; but 
flill it is Matter examinable whether the Court have or have 
not a JurifdiB:ion; if it have not, the Court will Enally 
prohibit and give SatisfaB:ion to the Party; the Party is not 
to have Damages if they have J urifdiB:ion, but if they have 
none, they have aB:ed againfl: the Prohibition of Law, and 
done the Party wrong; per eh. J. Pratt. 

Herbert ver[us Dean and Chapter of PI/efta 
minjlcr, Mich. 6 Ceo. I. 

A
Lib~1 in the Court of the Dean and Chapter, which is Licence to 

1· . fl: b h h d rr [. preach, by a Pecu lar, agam Mr. Her ert, W 0 a got pOlle - whom gran-

fion of the new Chapel, before Broderick the Commiffary of table. 

the Dean and Chapter, who had a Leafe of the Freebold 
of this Chapel from the Dean and Ch3pter, and after Brode-
rick had brought an Ejechnent againfi Herbert to turn him 
out; and the Libel was for preaching without Licence, and 
without any Pretence of Right to demand a Licence, and 
that Broderick might ha\re J ufiice, and Mr. Herbert to be 
perpetuall y filenced; and thi~ was for not having aLi· 
cence from them as Ordinary, having a peculiar J urifdiaion, 
as pretended. 

Per Cur': Let there be a Rule for a Prohibition, becau[c 
this Suit was founded on no Canon; for, they could not 
mention one not to preach without Licence of the Ordinary, 
and the AB: is Biihop or Archbifhop, and this was a Suit 

4 T clearly 
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clearly within the At} of Unifonnity, fo Remedy on that 
Statute, and it is a perianal Power given to the Bi1bop 
and Archbifhop, and not to the Ordinary; fa a Prohibition 
went per totam Curiam. Vide 2 H. 4. I 5. againfl: Preaching 
without Licence. 

Archer ver[us Sweetnam, Hill. I I Ceo. I. 

Pre[cript~on THO' Seats be pull'd down in a Church, yet a Pre
~~~~~~~~~1 fcription to have a Seat renlains to everyone, fo 

that if Seats be built up by the Ordinary where another 
bad an antient one, or built on Part of it, it is illegal, and 
if the Spiritual Court interpofe, a Prohibition lies. 

Church 
Rate vari
able. 

The Defendant had as much Seat as £he had before, but 
not in the fame Place, and all pull'd down without her 
eonfent. 

Forty and owbear, Mich. 9 Annte. 

A;Rate m~de f?r ereain~ <?alleries in a ehurc~, and in 
the LIbel It was faId It was rated accordmg to an 

antient and fl:anding Rate, and to be perpetua jutur' temporibus. 

Per Parker eh. J. and Powell, This old Rate is only a 
Meafure to rate by; they mnH rate according to Exigencies 
of the Church, they are not bound to vary; the Dift·erence 
is only in Expreffion, they need not repeat over again; and 
they held Galleries n1ight be ereaed, which was in the N a
ture of a new Floor, and would grant no Prohibition, tho' 
there was quoted, Newcomb in Devon. and J!..loy; why not 
Galleries as well as Bells? 

Hunt 
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Hunt and Hargill, Trin. ~ Ceo. I. 

A Libel in the Spiritual Court for Words, calling TVhore Tlie Court 

in London, and the Defendant did not infill on the Cu- ~:~:~~tc~o 
flom of London, but went on to Hearing, and there was a of Cuft°1ffids 

d h h d r h'b' , d' d ) unlefsp ea -Sentence, an t en e move Jor Pro 1 Itlon; enle per Cur, ed. 

for the Court is not bound to take Notice of the Cufioms 
of any City or Town; they muH be infified on, as on a Re-
turn of Habeas Corpus, and coming after Sentence is too 
late. 

Cook and Wingfield. 

FOR 'Vords, Strumpet in London, tho' it appeared in t he Pro~jbition 
" , ". denied after 

_ LIbel to be In London, yet bemg after Sentence refuted Sentence. 

Prohibition, on the Reafons and Authority of the above Hunt 
and Hargill. 

Screen verfus Cocker1Jutt, Trin. 2 Ceo. II. 

PRohibition for fuing a Quaker in the Ecclefiaftical Court O!!aker fua-

S :J ~ 8 w: £' R ' f 1 ble in Spiri-upon tat. 7 v . 3. cap. 34· lor epalrs a t le tual Court 

Church, the AB: gi\Ting a Remedy before J ufiices of Peace; for ~ithes or 

1 ' I J 'I'd' -'}' f h S" 1 C . r d' RepalfS of t 10 t le urw Ie. IOn 0 t e plrItlla JOllrt IS not 1a ve III Church, tho' 

the ACt, yet the Court held a Prohibition would not lie, S.tatuRtes d 

d .. d 'b d h Id gl ve erne y an that It IS a new Reme y gIven y Statute, an teo before Ju-
one not taken away; which appears mor~ fully per Stat. ~~~~e~f 
7 & ~ W. 3. cap. 6. which gives the lIke Remedy for 
fmall Tithes. 

Sir 
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Sir H Houghton ver[us Starky, Arm', Hi!. 
4 Ceo. I. 

A Prohibition concerning a Seat in a Church, and the 
Q.lefl:ion was, If the Plaintiff fhould have cons in 

Prohibition, and from what Time? By the late AB: which 
gives Cofl:s, 8 & 9 W. 3' cap. I I. if the Rule be difcharged 
for a Prohibition it was agreed there could be no Coils; the 
Commencement of the Suit is the Suggefl:ion, (the Counfel 
urg'd), and therefore Cofl:s mufl: be taxed from the Motion 
for a Prohibition; they compar'd it to Habeas Corpus and 
Certiorari and Recordare, the Expence of thofe Writs is al .. 
ways allowed; as alfo of EjeB:ment; here is a new De .. 
claration, the Words of the ALl are [in all Suits llpon 
Prohibition. J 

In this Cafe, which was after a Verditt, they would 
have the Cofl:s lilnited from the Declaration; and cited a 
Cafe in the COlnmon Pleas, U'illis and Brown Plaintiffs, and 
Turner & al' Defendants, where they gave Coils in Prohi .. 
bition from the Motion, bu~ in B. R. they gave Coils only 
from the Declaration; but this Cafe was never moved there. 
All the Judges being met on another Occafion, this Cafe was 
put, and they were all of Opinion that Cofl:s fhould be tax'd 
from the Motion, and Suggefl:ion for a Prohibition. Lord 
Parker then Ch. J. [aid this was like a Petition, which for .. 
merly was exhibited for an Original; it all concerns the Pro .. 

" hibition, and is Part of the Suir, and indeed an Original is ra
ther a Commiffion for the Court to iffue other Procefs; and 
the Court of Excheqner, purfuant to this Refolution, ordered 
Coils to be taxed from tbe Motion and SllggeHion in this Pro
hibition. 8 & 9 W. 3' cap. 10. Jeff. 3. Vide Ede and Jack
Jon, if Damages in ProhibitioQ. 

2 Jeffs 



fit the King's Bench. 349 

Jeffs ver[us Bolton, Mich. ~ Ceo. I6 

AProhibition to fta y Proceedings in Common Council A Rep!lcati-
.• . on whICh 

touchmg the Elechon of Common CouncIl-men, and purfues the 

":Jeffs and King declared in Prohibition that the Plaintiffs were peclaDration, 
J' • • IS no epar~ 
elected, and admItted Common CouncIl-men for Tower ture. 

Ward; and that the l)efendants Bolton and Bridgden intend.' 
jog to draw the Examination of that EleClion into the Com-
mun Council, did exhibit a Petition for that Purpofe to a-
move the Plaintiffs; whereas in Truth the Common Council 
have not any JurifdiClion whatfoever, to hear, determine or 
judge, concerning the EleClion of any of the Common Coun .. 
riI, but that TiI11e out of Mind the Examination of fuch E· 
leClions belonged to the Court of Aldermen, and not to the 
Common Council. 

The Defendants plead, That Time out of Mind the 
Common Council have had the Examination of fuch E
leCtions; abfque hoc, that the Court of Aldermen have the 
Cognizance and Examination of fuch Eleaions. 

The Plaintiffs reply, and fay, That the Common Council 
have not Time out of Mind had the Cognizance and Exa· 
mination of [uch EleClions, and offer an nfue, but the De ... 
fendants did Demur. 

And per Cur', This is a good Replication; for, the Point 
is, Whether the Common Council have fuch a JurifdiClion? 
and not whether the Court of Aldermen have it, which is 
not material; and if Hfue had been joined on the J urifdiaion 
of the Court of Aldermen, it would have been immaterial 
on both Sides; the Quellion therefore, the Right of Com
mon Council is to be Travers'd; for, if they have no Right, 
then the Prohibition mull frand; if they have, a Confultation 
mull go; fo thQ' it be a Traverfe upon a Traver[e, yet it is A Trave~[e 
good, becaufe the Defendant has made an immaterial Tra- uporcn 

a 1 ra-
ver c. 

verfe; and in Prohibition both Parties are AClors, and the In Prohibi-

D c d . f' • I h C f'. I' d tion both elen :lnt IS to let out a TIt e to ave a cnlll tatlOn; an Parties are 

4 U the Altors. 
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the PlaintifFs here have not deferted their Point, but pur[uect 
it, which is, that the Common Council have no Jl1riidiCl:ion, 
and the Defendant has thrown in a Matter totally immate
rial, which is, J urifdi8:ion of the Court of Aldermen. 

This Caufe came by \Vrit of Error into the Houfe of 
Lords, and none appeared for the Plaintiff in Error, and fo 
Judgment was affirmed, and 30 /. Cofls in each Caufe, be
ing two of thern; and the Lords ordered a Committee to 
examine what Sums of Money had been ordered or )fTued 
out of the Chamber of London to defend or maintain there 
Caufes, or any other of the like Nature, and upon whore 
Application, and by whofe DireCl:ion? For, Lord Sunderland 
faid, he had heard this Cau[e was carried on by the City of 
London, and not by Bolton the Plaintiff in Error, who faid, 
VJ hen he was ferved with the Order of the Haufe of Lords, 
that it did not concern him, for that he was not, nor had 
been at any EXperlC€.; 

Stratford and Neal, Mich. 8 Ceo. I. 

!,rohibi~ion PRohibition in B. R. in Ireland on a Libel for the A;' 
111 a SUIt for ' 
Agifrment giflment of Oxen, Rorfes and Colts, Suggefting they 
~fe dto3~t were fed with Hay that had paid Tithe, and in Fields that 
tation gran- had done [0 too, and Iffue join'd upon thofe Points, and 
:c~Od. Ca. found for. the Parfon, but all the IfTues were immaterial, 
I. and NegatIves pregnant; as that all the Cattle were not fo 

fed, nor were fa fed for all that Time; and a \V rit of Er
ror was brought in the King's Bench in England, and Judg
ment given for the Defendant that a Coniultation go gene
rany. 

I it Exception, That the Refufal of the Plea in Spiritual 
Court was not traver[ed ; per Cur', that it) only Form and 
Surn1ife to bring the Point in Queftion, but not Subi1:ance. 

2d Exception, The IIfues are immaterial; fo not help'd by 
any VerdiCl; but per Cur', the true Point is, whether the 
Spiritual Court hath J l1rifdiB:ion, or not; and if it appear 

I they 



In the King's Bench. 

they have JurifdiClion, a Confultatioil mufl: go, tho' the If
[ue be againft the Parfon and immaterial. 

3d Exception, No Verdict is found as to the Contempt; 
fo the Conrroverfy is not determined; but per Cur', this is 
no material Point, the Point is, whether they have Jurifdic
tion or not; and the Attachment for the Contempt, W:1S 

only the ancient \Vay to bring the J urifdiaion in Q}leflion, 
as on the Iffue in Son affault demfjne, or other Attions of 
Trefpafs of Vi & Armis, held not to be material, and it 
was faid this was different, but the Court did Dot think fa. 

4th Exception, Judgment was generally for a Confultati ... 
00, whereas the Plea was only for duce partes, not faying 
Two Third Parts; held well, becau[e a Confultation mua 
go according to the Libel, which was for Two Third Parts; 
I thought duce partes in a Conveyance or Grant might do 
for Two Third Parts, but never in Pleading. 

5th Exception, Becaufe the Judgment is wrong, which is 
Nil Cap' per billam, and it fhould be quod Ie Deft' eat inde 
fine die; but per Cur', it is right, becaufe the true J udg
ment is, that a \V rit of Confultation be granted, and 
there is that Judgment befides the Nil Cap' per bil/am. 

Sa:vil and Sa:vil, Trill. 10 Geo. II. 

j)'I 

By the Word Lands an Advowfon will not pafs, but Advowfon, 
.' r d f what Word by Hereditaments It may. On a Cale rna e out 0 pa{fas it. 

Chancery. 

Turner and Hawkins, Trill. 4 Ceo. I. 

• • Bonds are T HIS was Debt on Bond of 5' 00 1. entered into by Rdignation 

the Defendant, who was the Parfon, to the PlamtIif, allowable. 

who was the Patron of Water·Newton Church in Huntingdon, 
upon Condition th:lt the Defendant, after Induaion, fhould 
at any Time, on the Requefi of the Plaintiff, his Heirs or 

Al1igns, 



In ~are 
lmpedit, 
both are 
aaors. 

J!.gare Impedit. 

Atligns, Patrons of this Living, made to Defendant, abfo
lutely refign fuch ReB:ory into the Hands of the Bifhop of 
Lincoln which then fhould be; the Defendant pleads the Bond 
was given to compel him to refign, in Cafe he would not per .. 
mit the Plaintiff to enjoy Part of the Glebe, and Hfue was 
tendered, and a Demurrer. 

Per Cur': The[e Bonds, tho' to refign generally, are good, 
and have been fo allowed conflantly, and there are many 
Cafes of it, becaufe they may be on good and valuable 
Confideration and not Simoniacal; as in Cafe he takes a 
fecond Benefice, or for Non-refidence, and a Court of E
quity will infifl: on thefe Bonds where tnade on good Con
fideration. 

Selleck verfus Bifhop ~f Exon, Pafch. 
~ Ceo. II. 

M 0 V ED that Defendant might have a Writ to the 
Archbifhop in the Edt Infbnce, tho' no Default in 

Plaintiff; and Pratt ice of Court of C. B. is, that in §2..uare 
1mpedit both are actors, [0 that the Defendant may carry 
it down by Provifo the firft Al1izes, and here the Plea was 
in literatura minus fufficiens, and I{fue taken thereon. 

Idem ver[us Eundem, Mich. 6 Ceo. II. 

T HIS \Vrit, and the Return by the Archbifhop of 
Canterbury were brought into Court, and the Return 

was in literatura mimes fufficiens. 

1 Atkyns 



In the King's Bench. 

AtkyltS and Berwick & al, Pafch. ~ Ceo. Io 

oods to a T HE Defendants, being Mercets and Partners, fold DGelivery of 

Goods to 1. s. (who was afterwards a Bankrupt) and thirdPerfon, 

the Goods were delivered, and the Defendants gave Credit on in ~atisfDatl:bi-
• on lor act 

their Books, y. S. was before that Time Indebted to the Defen- by a PerC on 

dants " this ex. S. afterwards fends divers of there very Goods, 'Dvhol" afterb J' e Ivery e-
before fold to hin1, to one Penhaliow, fat the Ufe of the De- tomes a 

fendants, but without their Knowledge, and then ]. S. be- :~~d~r~~~, 
comes a Bankrupt before Defendants h3d affented to the CcJlUJ que 

Delivery to Penhallow, which they did when the Bankrupt ~~~ ~~_ 
fent them a Letter to that Pl1rpofe, which was afte'r the tice. did not 

k h IT d 1 'i1~ b .. aiTent until Ban ruprcy. T e AUIgnee un er t 1e Comrnl Ion rmgs after the 

an ACtion againfi the Defendants as tho' thefe were the Bank .. Bankruptcy; 

rupt's Goods; Dut per Cur" on brft Argument, being a Cafe ~;;~" & Eo 

made at Guildhall before Lord Chancellor, when Ch. J. the. 
Property of the Goods is alter'd by the Delivery to P. to 
Vfe of the Defendants;, becaufe delivered on a Confideration, 
which was a precedent Debt~ and lTIUil: be underHood a De-
livery of Goods in SatisfaClion of a Debt, and an Arrent [up. 
pored, till a DifaiTent appears; and enures not as a Con-
traCt, for, none was made, nor as a Gift, for that is 
Fra ud, but as Payment or SatisfaB:ion, and lUUa be applied 
by the exprefs Words, to the Vfe of the Defendants, and if 
they are Creditors, then it was proper to apply it that \Vay. 

lnces and Hay,. 7'riu. 9 Ceo. I. 

D EB T on a Judgment of Hilary Term, and Nul tiel Failer of 

Record pleaded, and it appeared on a Hilary Roll to be Record. 

a Declaration of Hilary Term, and that the \V rit of Inquiry 
was ret' 10 Pafch. fo it mua be a Judgment of Eafler Term, 
and when the J l1dgment was fign'd was agreed not to be rna .. 
terial~ fo held it was a Failer of the Record. 

BalJ 
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Covenant. 

Efq; and 
Gent. no 
Variance. 

Surplufage 
rejeCled. 

In the King's Bench. 

Ball verfus Squarry, Mich. 4 Ceo. II. 

Y OU cannot take Advantage of any Covenant omitted 
_ in Plaintiff's Declaration, on an A8ion of Covenant 

without craving Oyer. 

Williams ver[us Francis, Bail of NaJh, 
'Trin. 4 Ceo. II. C. B. 

SCire facias againfl B:1i1 upon a Recognizance, and in the 
Recognizance it is Thoma Najb, Arm', and in the Record 

of J lldgment there it is faid prted' Thomam Najb, Gem'; and on 
Nul tiel Record, it was held per Cur', this is no Variance, 
and it could not be pleaded in Abatenlent; and Fortefcue 
quoted The ~ueen ver[us Chapman) Indiument for AfTault and 
Battery verfus eum as generol, and he pleaded he was an 
Efquire and no Gentleman, and it was over-ruled per Cur'; and 
per Forte/cue, this is in the Addition only, and not in the 
Name, and they are the faIne, and every Efquire is a Gen
tleman, and Gentlemen are called Efquires. 

Per totam Curiam, Alias diet' was not material, and it is no 
Part of the Addition, nor do they put it into Bail-piece. 

IFhitney ver[us Mulcafter, Mich. ~ Ceo. II. 

AN A8ion of Debt upon a Judgment by Default in 
Debt, and the Judgnlent fet out was, quod Plaintiff 

recuperet debitum fuum ptted', fJ. I 200 l. and dampna fUd ad 50 s. 
qUte habuit occaJione detentionis debiti ill ius pro mifis b' Cuftagiis, 
without the Particle [&J; on "/:'ITul tiel Record pleaded, the Re
cord produced was only of a Judgment of Debt of 1200 I. 
and 50S. pro damnis occajione detention is debiti ill'. Objet}. 
ed, this was a Variance; but per totam Curiam, Pro mifis & 
Cuftagiis is Surplufage, and ought to be reje8ed. So the), 
held it no \T ariance. 

1 Bohon 
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In the King's Bench. 

Bolton ver[us Jeffs } Hill. ~ Ceo. I. 
ver[us King, qui tam, in Prohibition. 

T HIS was a \Vrit of Error in Parliament on a Judg- LoofeRoll 
. ., h d h A loft, how ment on Demurrer In the Kmg s Benc ,an t e t- fupplied ? 

tornies on both Sides examin'd the Tranfcript by the Original 
Roll in the King's Bench, which was read in Court on ma-
king it a Concilium, and when the Chief J ufiice carries up 
the Tranfcript he carries up the Original Roll, that the Clerk 
of the Lords Haufe may examine the Tranfcript with the 
Original Record: After the Tranfcript had been exalnined, 
one Parker, who is Clerk of the Outward Treafury, Glrried 
the Original Record, which was a loofe Roll, jn his Pocket, 
and between the Nifi prius Office and the Coffee-haufe the 
Roll was pick'd out of his Pocket; navI this Roll was a 
Ioofe Roll, and never bundled up with the Refi, but was 
brought to him, in Order to have it bundled up and put in-
to the Treafury, but aLways remain'd at his Chamber, and 
was never carried to Treafury. Chief Jufiice Pratt order'd a 
new Roll to be made, but would not carry it to the Lords, 
but Lord Chancellor Parker told the Lords of the Accident, 
and de fired the Lords, that the Chief Jufiice might acquaint 
them, and ask their DireC1:ion; and when the Chief J ufiice 
had open'd the Matter to the Lords, they diretted a Com-
Inittee to' inquire into it, and they reported the 1vlatter, and 
the Houfe agreed the Tranfcript fhould be brought in (being 
in Michaelmas 'Vacation) to the Houfe of Lords, and the 
Plaintiff ihould affign Errors to lore no Time, and order-
ed the Court of B. R. to be lnoved tbe firll Day of Term 
to caufe a new Roll to be made; it was mav'd accordingly. 

And per totam Curiam, Let a new Roll be made by the 
Paper Books, which are the Originals; for, this was ne
ver a Record, being never bundled up, but only carrying 
it to the Treafury; the Court has Power over the Records 
of their own Proceedings; and there was quoted Lord Mac
clesfield's Cafe; and the lVlaHer of the Office faid it was common 
f()r him to cut a loofe Roll to pIeces if ill wrote, and order a 

new 
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new one; or if by Accident Ink were fpilt upon it, and [0 
the Roll defaced, to order a new one; and the MaHer [aid 
if he had been in Town he would have fet every Thing 
right. 

Nicho/fon and Simpfon, tpaf{/h. 6 Ceo. I. 

Vb ariances; D 1:: B T on Bond with Condition, reciting that H. Simn• 
etween a . . ' '.r 

Condition fon was convltted at the Pto[eclltlOn of the Plaintiff, 
a~~. a Con- for unlawfully killing a Deer on a Place called Whinn11 RiO' 
V1CllOn, .:1' ~ 

helped by Ground in the Parifb of Clifton, In a Chace of the Earl of 
~~~~~~:~e Thanet, about the 6th of Augttft lail, and that it was remov'd 
not traverf- by Certiorari into B. R. that if H. Simpfon pay the Proiecu-
~ £ a tor Cons and patnages in a Month alter the Convi ion con-

Ermed, a Procedendo granted, & c. after Oyer of the Condi
tion, the Defendant pleads, that the ConviB:ion in the Condi
tion mentioned of faid H. S. at the Pro[ec:ution of [aid N. 
for the unlawful killing unius cervi, Anglice a Red Deer, in 
the [aid Place in the Condition mentioned, called ~Vhinny Rig 
Ground, in the faid Parifh, and within the Chace aforefaid, 
about {aid 3d of Augujl, was never affirmed by the Court 
of 13. R. 

The Plaintiff replies, and [ets out the Informatiqn, by 
which it appears that the ConviB:ion was for killing a Red 
Deer between the lail: of July and the llxth of AuguJl, in a 
Chace of the Earl of Thanet, call'd Eglebird, alias TVhinfield in 
the fame Parifh, where Red Deer are kept; that the Can .. 
viClion was remov'd, and af11rm'd prout patet per Recordum, 
and then avers, that tbe Defendant was never convicted of 
anyone Red Deer in the Chace aforefaid, or any Part of it, 
befides that in this Convi8:ion; ~nd that the Cervus in the 
Condition and that in the ConviB:ion is the fame, and the 
killing the [arne, and that the Place called Whinny Rig, in the 
Condition mentioned, lies within the faid Chace cali'd Egle .. 
bird, alias Whinfield in the Conviction mentioned, and not eIfe .. 
where; and fo alledges the Identity of Perfons and Things 
ia the ConviClion and Condition. 

The 



In the King's Bench. 

The Defendant reJoIns, and prays Oyer of the Records, 
and pleads, as before, that the ConviClion was never affirn1ed, 
to which the Plaintiff demurs; and ObjeCled, that here 
were Variances between the Condition and ConviClion., 
both in Tilne and place; as to the Time, the Condition is 
about the third of AUgltjl, and the ConviClion is between the 
bft of July and the fixth of Auguft; and as to the Place, the 
Conviction is for killing in a Place call'd Whinny Rig Ground in 
the Chace of Lord Thanet, the ConviClion for killing in the 
fame Chace call'd Eglebird, alias Jfhinfield. 

Per Cter': As to the Variances, they are help'd by the A
verments, which might have been traverfed, and not being 
fo, muH be admitted to be true; and fo gave Judgolent pro 
'iuer' ; but it was objeCl:ed that no Breach was affigned. 
But ~ulCre, if the Plea be good, becaufe it is faid the Convic
tion in the Condition mentioned, and yet defcribes it wrong, 
and fays, for killing of a Red Deer, and in the Condition 
it is faid for killing of a Deer. Jun mentioned per Eyre and 
myfel£ 

The King ver[us Pain. 

3~i 

ON an Information for a Libel, there muA: be four- Time for, 

teen Days Notice of Trial, and his Notice of Trial ~~dJo~e! 
is fufficient for him to appear, and if he do not, the Re- for Trial.on 

. ft b ft d h' r.' 1 R· InformatIOn cogmzance mu e e reate , t 0 on IUC 1 ecogmzance to for a Libel. 

appear De Die in Diem, the Party mua have Notice to ap-
pear (unlefs in the faid Cafe) except the fira and laft Day of 
Term, when they mnft always appear, or the Recognizance 
is forfeited; per Holt Ch. J. 

The 
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The King and Ridpath. 

'l'be EffcEl. THE Defendant was taken up for a Libel, and brings 
of a Recog- .. . 
nizance to . Habeas Corpus, and enters Into a Recognlzance wah 
appear,giv,en his Bail to appear in B. R. the Erft Day of Michaelmas Term 
upon a Ml{- .' 
demeanor. ad refpond', &c. and not to depart wIthout Leave of the 
Ca. L. & E. Court, and to be of good Behaviour in the mean Time. 
15 2 • 

Mr. Attorney exhibited one Information the 6rH Day of 
Term for a Libel called the Flying Poft; on that Information 
the Attorney enters a Nolle proJequi, a-nd the lail: Day of the 
Term files another Information for the fame Libel, with' 
another called the Medley, and on this Iail: Information 
the Defendant was conviCled; and having Notice to appear, 
and not appearing, it was moved to efl:reat the Recognizance, 
and per Cur', it was efl:reated; for, tho' the bit Libel was tub
fequent to the Recognizance, yet the Bail is for him to appear 
to anfwer to all Things to be objeB:ed to him; and tho' under 
ad refpond', &c. Treafon may be included, yet it is all one;; 
for he is only to appear under a certain Penalty of 300 I. 
for, thefe Recognizances are for certain Sqms; but thofe of 
the Plea fide not fo, and yet antiently Bail to an Aaion was 
fpecial Bail to all At1ions that Term, and is now common 

A Nolle pros' Bail. The Nolle pros' is no Bar nor Difcharge, or Leave of the 
<m one 1nfor-Cd£'. .. I 1 1 '11 'r.. 
mation, docs ourt to epart; ror It IS on y t lat t le Attorney WI not Iur-
not diiCharge the' proceed on that Information; the Information is dif-
tl~e Reco\r- h d b h {' d· . 
nizance. b C arge , ut not t e Penon. J II gment IS not quod eat znde fine 
~'ft.Effea die, but non vult ulterius proJeqzti, & ideo cefJat proceJJus /uper Injor
Non-ap- mationem omnz'no. It is no Breach of Behaviour, if io, there 
pearance is would be Scire fiacias neceifary. Then Harcourt the Mafier 
no Breach of ' 
Behaviour. of the Office, went down to the Exchequer witb this Efireat,' 

infiead of the puifne Judge, and they would not receive 
it: Contrary to U fage. 

I The 



lit _the King's Bench. -

The King and Marquis of Carmarthen. 

PEA C E fwo~n againfi Lord Marquis of Carmarthen by Privilege of 
. d d . r Peerage, not 

Mrs. Hill Moreton, hIs pre ten e \Vue, and the Lord allowed on 

infifled on his Peerage, but it was over-ruled, and he gave a Bhreapch of 
t e eace. 

Recognizance in 200 I. and Bail in 100 I. when Iny Lord 
appeared the Era Day of Term. 

urd Duke of Leeds . 
• 

GUM L T one of his Bail ddired he might render my Lord Bail may 
° •• 0 o. f urrender ' 

. In hlS Dlfcharge, ~hIch the Court faId he mIght do, fuch Pedon, 

~ho' the Party came in of himfelf; but the Recognizance not &Co 

l?eing there, it could not be done. 

But per Cur', Mr. Gumly may take my Lord into Cufioqy 
in the Interim. 

Creed and Lappan, Palch. 6 Ceo. I. 

A' ReIeafe was pleaded· to feveral Promiffes at the Time Plea u Am .. 
, r 1 °d b d d pI . on of Trefthole were aI to e rna e; an eaded to an AttIon paCs and 

of Trefpa[s and Battery, but does not Traver[e that he was Bahttery, 

T ' fi d b r.' w at to Not g14ilty at any Ime a eer, an elore the brmging the Ac- TraverCe. 

tIOD. 

Ergo per Cur' held naught. 

Chace ·ver[us Chace, Hi II. 2 Ceo. II. An Execu·· 
tor of :l 

T
o Landlord 

HE Execlltor of a Landlord, after the Death of hIS 1hall h:c\'e 

TeRator, had Rent due, and Goods of the Tenant thcfiCamfc Bh e~ 
ne tot e 

were taken in Execution, and the Executor gave Notice be- ACt, again!! 

£ h R 1 f 1 G d an Executi-
ore t e emova 0 t le 00 S. on, as the 

Teftator 
might ha\'e 

And hacIifJivinor 
';" 
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So an Ad
miniihator, 
but rnufr 
come before 
Execution 
executed. 

Rep. Eq. 
223· 

In the King's Bench. 

And per Cur', An Executor fbaIl have the Benefit of this 
ACt as well as the Landldrd himfelf; for it is an Intereit 
veiled, as the Cafe ~f Hyndbam and Dalg.ra7)~ 

f;Varin%, and Duberrj or Newman,Jrin. 
4 Ceo. I. 

GOO D S were taken in Execution, and the l\10ney levied,' 
then Adminifiration is taken to the Landlord, who 

died Inteflate, and the Adminiftrator Inov'd the Court to have 
a Year's Rent. 

Per Cur': He comes too late, and FiB:ions in Law by Re
lation will not devefi an Interefi veiled in a Stranger. Stat. 
g Ann£, c. 17. p. 245. ACt of I)ifirefs and Sale. 2 ~v. & M. 
Jeff. (. cap. 5· 

Cooper verfus ToulIg, ~ (5 6 Ceo. II. 

~efr,e~n:~; DEB T for Rent, and Plea that J. S. before the Rent 
and Seifin becmne due, en rer'd and turn'd him out of Poffeffion, 
?er;on~i~~ and fl:il1 keeps him out, and that the faid J. S. a Stranger, 
good PleaJ was at the Time of his Entry, and now is, feifed in Fee. 

mufi1d£hew
T

o Per Cur': No good Plea, he muft fbew an elder Title, 
an e er )- . 
tie. and he might be feifed in Fee by DiiTeilin; fa habens legalem 

The like. 

titulum has been held naught. 

Idem verfus Eundem, Pafch. 8 Ceo. II. 

PLeaded that W. C. at the Tilne of the Leafe was, and is 
feifed in Fee, before the Rent became due. 

Per Cur': This is wrong alfo; for it mufi be pleaded as 
Prior, and this is at the :Grne Time, which is repugnant. 

Nicols 



In the King's Bench. 

Nicols and Newman, Pafch. 3 Ceo. II. 

T HESE Bonds are given to fecure Pledges of both Yrl~~~reev:. 
Sorts, Pledges to make a Return, and Pledges to pro- Bonds. 

iecute, and Bonds are now in lieu of Pledges; this was Debt 
on a Replevin Bond brought by the Sheriff, and the Condi-
tion was to appear at the next County Court, and there to 
,profecute her AClion with EffeCl, and that ihe {hall, and do 
make return of the Goods and Cattle, if return 1ha11 be ad-
judged by Law, and to indemnify the Sherjff for granting 
the Replevin and delivering the Cattle; the Defendant plead-
ed that {he did appear at next County Court and profecuted 
there, and no Return was there adjudged; the Plaintiff re-
plies there was a Recordare facias Loquelam into this Court, 
but the Defendant did not profecute in C. B. but a Return 
was adjlldge,d againfl: her, and that :lhe had not returned the 
Goods. 

Per totam Curiam, It is a naughty plea, for it is not enough 
to pro[ecute in the' County Court, but {he mull: follow it, 
and if a Return be adjudged in any Go'urt it is enough, for, 
the Condition is to go to the End of the Caufe. 

!forton ver[us Arnold) Trin. 4 Ceo, II. C. B. 

T HE Declaration in Replevjn was, Cepit in quod am loco, Dithefs ~f . 
, , .... .. Carellat tn-

vocat a Barn, CareEtat trltlCl zn garbzs. ObJe8:ed, that tici for ar-

Sheaves of Corn could not be difiraine·d, this being not for fA ears ~f an 
r f· nnUlty, 

Rent, but lor the Arrears 0 an Annlllty; and a Cart-load good. 

mufl: in this Cafe Inean Quantities, and not a Cart loaded 
with Sheaves; for, Sheaves in a Cart may be difl:rained. 

But per Cur', the Word Carectat' lignifies the Cart loaded 
with Sheaves, as well as a Cart-load, fo a good Difirefs 
and a good Count. 

Horn .. 



Plea in Re
plevin. 

Return of 
Refcue. 

1ft Excepti. 
on over
ruled. 

2d Excepti
on over
ruled. 

3d Excepti
Ql1 allowed. 

In the King's Bench. 

Hornblo~wer verfus Grimes, Hill. 6 Ge(). II. 
CB. ' 

REplevin brought, and Avowry for Non-payment of 
Rent; a Plea in Bar was De injur' lua propria ab/que 

hoc quod pr~d' Ric'us cepit bona & catalla pr~d', &c. 

Fer Cur': Non cepit is co good Traverfe; he lliould pur
fue his Title, and De injur' fua propr' is enough. 

The King verfus Tucker, Pa/ch. 6 Ceo. I. 

A Return of a Refcue, and four Exceptions taken to it: 

I it, That it is faid the Bailiff by Virtue of ~e Warrant' 
took the Defendants and arrefied them, when by Law it i~ 
the Arrefl of the Sheriff; but it was over-ruled per Cur'. 

2d, Not faid that the Defendants, who were Man and 
\Vife, were in the Poffeffion of the Bailiff; but faid only 
that the Bailiff took and arrefted them, and being fo arrelled 
and being in my Cufiody they were re[cued out of llly Cu
fiody; this was held well per Cur', for that exiflentes in cufto~ 
dia was an Affirmative. 

3 d, ObjeEl:ed, that in the Return it is faid that Parker 
and Mary his Wife non fum inventi in balliva mea, but do not 
fay quod uterque eoru' non eft in7Jent'; and for this Caufe the 
Return was quaih'd; for tho' it was urged that this Part 
of the Return did not concern the Party injur'd, who was 
the Plaintff, yet per Cur', we mull judge upon the whole 
Return, and this is an Excu[e returned why he did not exe
cute this \Vrit; and the Excu[e is not compleat, for, he 
might not be able to find the \Vife, and yet might find the' 
Husband, and the Difference is between an Affirmative and 
a Negative in the Nature of the Thing; if you affirm of 
many you affinn of each, but it is the contfary in Negatives. 

I 4~ 



In the King'.r Bench. 

4th, That it is not faid Vi & Armis they re[cued, but 4:thExcep. 
• tlOn not 

only Vi ~ Armis to the A[ault; and for thIs I held the determined. 

Return naught, filentibus the Reft of the Court. To fu p-
port the firft R efolution, the Cafe of The King and Malcal 
Cooks was quoted, which confirmed my Opinion alfo as to the 
Pi & Armis. 

Makepeice and Dillon, Hill. 8 Geo. I. 

M OT ION againfl: Under Sheriff Greenaway, for Retun~ at 

not returning a Scire facias; and it was infified 4
P 

Die pb}l. 

that being returnable at a Return Day and not at Day cer-
tain, he need not return it till 4 0 Die poft. So the Court 
did nothing. 

Mills AjJign' Vic' vetfus Bond, Mich. 
7 Ceo. I. 

A condition of a Bond was (in an Aaion upon a Bail- Bail-Bond to 

I Bond) to appear Die fabbati prox' pofl ORab' pur', and the ri~ea~o~~: 
Term ended on Friday, which was the Day before; and Te~m, ill. 

this appeared in the Declaration brought by the Afiignee of 
the Bail-Bond; and the Defendant pleaded Nil debet to the 
Bond, and the Plaintiff demurs. 

Per Cur': Nil debet is no Plea to a Bond, but \V rit Nil dehet no 

f T . ·d . dr· h Plea to a to appear out 0 erm lS a VOl W nt, an 10 IS t e Con- Bond. 

dition of the Bond; . and fo Plaintiff has no Caufe of AC1ion 
on his own Shewing. 

Watkins 



In the King's Bencb. 

If/atkins ver[us Marjh, 7rilt. 7 Geo. I. 

~~~~~~d A' N ARion \vas brought by the AtTignee of a Bail.Bond 
tho' Defen- , . on the new Statute 4 & )' Ann~Regin~, p. 239. and 
dant not ar- h 0 £' dId d h h P' . 1 . 11 refi:ed. t e eJ en ant p ea e t at t e rmClpa was not arreu-

ed by the Perron at the Suit of the Plaintiff by virtue of 
the Latitat, as in the Declaration 111entioned; to which the 
Plaintiff demurr'd; the Defendant urg'd that there is a 
Condition precedent in the ~'le\V Ad:, if the Party be ~rrefi~ 
ed; but J lldgment for the Plaintiff. , 

Per Cur': The Defendant £rfi pleads the Statute of H. 6. 
and fays by Protefiation that this Bond was taken colore. of
ficii of the Sheriff, and then pleads the faid Plea; the Words 
are, If anyone {hall be arrefted by \V rit, Bill or Proce[s, 
and the Sheriff {hall take Bail from [nch Perron againfl: whom 
fuch Writ, Bill or Procefs is taken out, the Sheriff fhall af. 
fign; fo the laft \Vords fay only where a Proc~fs is taken 
out, and it would be odd to fay no Bail·Bond iliould be 
ailigned but where the Party is aB:l1ally arrefl:ed, tho' he fhould 
appear without an Arrefi. The like adjudged in the CJfe of 
Haley verfus Fit~gerald, Mich. 1 2 Geo. I. 

Range, A.lfignee of CaJewel! a1t4 Billers, 
. ver[us Manning, Trin. 8 Cleo. I. 

~~e;~ff B~i~! THE Plaintiff brings an Action on an Affignment of' a 
Bo?d, after ' Bail-Bond; the Defendant pleads that at the Time of 
he IS out of h IIi h . Jr b f h' f. 
his Office. teA 19n1nent t ey were not SherlIls, ut out 0 t elr 0 . 

£ce, and two others were Sheriffs at that Time; the Plaintiff 
demurs; Judgment for the Plaintiff, it was a good Affign~ 
nlent, and a good Defcription of the Party and Sheriffs. 



In the King's Bench. 

Belgardilte ver[us PrejlOl1, Pafch. 8 Ceo. I. 

D EBT by an Affignee of a Bail-Bond, the \Vrit 2p- Bajil-Bonni w ~en anI 
pear'd to be returnable OEl' Hill. which was the 23dwhercitmay 

of January, and the Bail-Bond [ajd to be taken the 17 th of be made • 

. December before the Return of the \Vrit; Defendant pleads 
the Stat. H. 6. and that the Bail-Bond was taken, JJ. at a eer .. 
tain place, the 25th of January, after the Return of the \Vrit; 
abfque hoc, that the Bond was Inade the 17th of December at 
Weftminfter. The PlaintifF demurs, and Judgment pro quer'; 
per Cur', the Plea makes the Place where the Bond was made 
"material, which the Court held to be naught. 

~ ( . 

And per Cur', Tho' the Bond was rnade two Days after the The Court 

f h w oo 0 d b r h f' d will take Return 0 tent, yet It IS goo, ecalne t e De en ant Notice of 

has four Days to put in Bail by the PraClice of the Court, its 0v.:n 

h' h he· 'II k N' f. PlaEbce. W IC t e ourt WI ta e otlce a • 

~Peedle, AjJi~n' Vic', ver. ChrijlmaJ, Pafch. 
12 Ceo. I. 

AN AClion was brought 00 an Affianment of a Bail- Stat, H 6. 

. Bond; the Defendant pleads the St:rute H. 6. and fays ~~~ ~~ X~~d 
it was a Bond made for Eare and Favour and fo void· the tion bY,Af. 

o Off . , 'fignee of 
Plamt] demurs. Bail-Bond. 

Per Cur': It is no good Plea, for, fince the Statute the 
Plaintiff fets out the ProCe1S and the Bond, and that the Bond 
was to appear only at the Return of the \rrit, and the De
fendant affirming it was a Bond for Ra[e and Favour, ought 
to have traverfed the Condition fet out by the Plaintiff; aHa 
here are two Affirmatives only, which cannot 01ake an HTue; 
and where a Condition of a Bond is fet out, ad reJpond' the 
Plaintiff de pIi'to tranfgr' acetiam bill~ pro 2001. and does 
not fay bil/~ ipJilts Plaintiff, yet it is well; for it cannot be 
a Bill to be exhibited by any other. 

Gregfon 
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Gregfo1t ver[us Heather, Hill. 13 Ceo. I. 

~~~n:~b~f D ~ B T upon an ~ffignment of a. Bai~.bond was brought 
Bail-Bond, In London, and In the DeclaratIOn It appears the Bond 
'~~~~h~~ be was made in Surry, and that the AHignrnent by the. Sheriff" 

of Surry was laid in London, it was held well; for, the ACli. 
on is brought on the Affignment. 

Robinfon and Taylor, Trin. 13 Ceo. I. 

In [uchCa[e, DEB T on Affignment of Bail-Bond, if there be a PrfJia 
no ned to • • 
name \Vit- [ert to the Bond It IS enough, and need not fet down 
nelles. N alTIeS of \Vitndfes. 

Action by 
Ailignce of 
Bail-Bond. 

vVhether 
Bail-Bond 
may be for; 
more than 
the Sum in 
the 'Writ. 

Jel1)'l1S and Gooflrey, Hill. 3 Ceo. II. 

D EB T upon an Afiignment of a 'Bail-Bond, and it ap
pears upon the Face of the Declaration, that the \Vric 

was an Acetiam for 30 I. and the Bail-Bond for 401. fo the 
Bail W3S taken in a greater Sum than the Debt, againft tho 
new Act, and there was a Demurrer to the Declaration. 
2 dIy, It was excepted, 1 ft That the Plaintiff has not fet out 
that the \Vrit was indorfed, fed non allocatur. 2dly That the 
Bail-Bond being n10re than the SUln in the \Vrit, makes the 
Bond void. 

Pel' totam Curiam, If it were void, it ollght to be pleaded, 
but this Bond is not "oid ; and the ACt only makes it a Mifde
mean or in the Officer, and the Ad: is only l)ireaory, and 
the Court of Excheqm:r was of the fame Opinion. 

2 Nott 
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In the King's Bench . 

. Nott ver[us Stephens, Hill. 3 Ceo. II. 

AN Aaio~ was bro~ght by t~e Executor of an A ffignee ~l ~~~~~~: 
.' of a Bail-Bond; It was obJeeted the AB: fays, the Af-
fignee £hall bring an AClion. Judgment pro quer' ; it is an In-
terefl: veiled, which will go to the Execlltor. 

FromaJtteel ver[us Williams, Hill. 3 Geo. II. 

'H ERE the Statute of H. 6. and Statute Geo. I. ,vere Aaion by 

". pleaded, and Judgment pro quer'; and here the In- Ailignee. 

dorfement of \Vrit Was fet out, different from the Acetiam • 

. WatkJI1! ver[us Harris, Hill. 3 Ceo. II. 

DEB T per Affignee of William Jvlorris Bailiff of the The like. 

- Liberty Decani & Capital' Bcclefite Collegiat' of Weflmin-
fter, inftead of Cttpituli Ecclejite, &c. and Judgtnent pro quer'. 
ObjeB:ed, not faid Affignment under Hand and Seal. Anfwer, 
,It is faid in the Declaration, the AfIignment was figillat' b' 
.Atteflat'; it was held well, becau[e in the very \Vords of the 
Statute • 

. Mayhew verfus Mayhew, Pafch.4 Ceo. II. 

NIL Debet pleaded to an ~ffignment of a Bail-Bond; The like. 

held not a good Plea. V Ide Warren and Confett, Trin. 
13 Geo. 1. 

Daven'" 



-
In the King's Bench. 

.. 

Daevenport, A Jign' , Vic', ver[us Parker, 
Mich. 4 Ceo. II. C. B. 

What Baii- THE Proce[s \vas in an AB:ion of Trover ad dam' 100 I. 
Bond fuffi- d h C d" f h B d cient. an t e on ItlOn 0 t e on was to appear ad re. 

'!pond' de placito tranfgr' fuper c~fum fuper aft' ad flam' 1 00 I~ 
this was urged to be a Vanance. 

But per totam Curiam, (The Statute H. 6. being pleaded) 
there were only three Things required fo as to make the 
Bond good, i. c. I it, It mull be by the N arne of Office: 
2dly, To appear at a proper Time. 3 dIy, At a proper Place. 
The ad reJPond' is only Surplufage, and fhall be rejected. I 

Ballantine ver[us Irwin, Mich. 4 Ceo. II. 
C. B. 

W~at is not DEB T brought by a Sheriff againit his Bailiff, on a 
IBet:ll?g· ak t Bond given to the Sheriff to execute all Precepts.. to allW1C o· , 
Farm. andl: without Fraud, to bring in Bail-Bonds, and to pay to 

the Sheriff or Under-Sheriff I s. and 8 d. as a Fee for every 
Defendant's Name in every \Varrant in nlefne Procers, and 
to do feveral other Things which belong to his Duty, to exe
cute his Office faithfully, and to indemnify againfl: E[capes. 
The Defendant pleads fpecially to every particular Condition, 
that he had performed it, and pleads that he paid this 20 d. 
for every Name in every \Varrant on olefne Proce[s. The 
Plaintiff replies that a Capias was taken Ollt againfi J. s. 
and a \Varrant granted, and he did not pay the 20 d. The 
Defendant rejoins the Statute 23 H. 6. and Statute 3 Geo. L 

that no Sheriff fha1llet or fet Office of Sheriff, Under-Sheriff 
or Bailiff, to Farm, &c. Plaintiff demurs. 

Held per Cur', This is a lawful Bond of Indemnity to the 
Sherift: and no letting to Farm, and the 20 d. is exprefly 
allowed as a Fee to the Sheriff for the Arrefi; beiides, nei· 

2 ilicr 



In the Kiltg's Bench. 

ther of the ACts nlakes the Bond void for letting to Farm; 
befides it is a Departure in the Defendant to plead firfi he Departure, 

had paid ,the 20 d. and then rejoin'd he ought not to pay it, 
and he pleads a plea at Common La\v, and then rejoins a 
Statute which is naught. 

Cook ver[us BrockhurJl, Trin. c; Ceo. II. 

AN AB:ion upon the Cafe againfi the Sheriff of Middle- Bail, 110w 
r. J: r . [: d I to be t:lken 

. Jex lOr an Elcape, to whIch the Delen an t p eaded by Sheritl:~ 
Not guilty, and nothing appeared againfi the Sheriff, but that 
he took a Bail-Bond with one Surety only in the Bond, viZo 
the Party himfelf and another; and it was held well per 
totam Curiam; and as to his not appearing at the Day no 
Aaion will lie againfl 'the Sheriff, but he mufi be amerc'd. 
One Pledge is fufficient, where Pledges are to be found. lOCO. 

100. 3 ero. 62 4· I Lev. 86. So in Bail-Bond, if the 
Sheriff take one Bail, it is enough, tho' Words of the Act 
are fufficient Sureties in the plural Number;. but in the 
Cafe of a Bail.Bond, the Sufficiency of the Bail is not 
.tra verfable. 

Vaus ver[us Hall, Hill. ~ Ceo. II. 

C AS E on an Affignment of a Bail-Bond, and it was Affignment 

fet out in the Declaration that the Bond was affigned tpol :U~effof • • • amtl • 
to the Ufe of the PlaIntiff, whereas the Ac.t IS, !hall be af. 
figned to Plaintiff. 

But per Cur', It is aU one, and held well. 

Rujh 



370 In the King's Bench. 

Rujh Adminiflratrix ver[us Rujh, Fafeh. 
b Ceo. II. C. B. 

Aai~n .kY THE Plaintiff brought Debt upon an Affignment of 
~f;l~g~~~ the SherifF to her, fbe fuing in the Original Aaion as 
~ B:il- Adminifiratrix for a Debt of 20 I. and there was a De .. 

on . mnrrer generally to the Declaration. It was objeaed for the 
Defendant, that this was an Affignment to her in her own 
Right, and the nlufl: fue in her own N arne, and not as Admi~ 
nifiratrix, ergo it is wrong; becaufe the AB:ion is brought 
in the Detinet, and not in the Debet and Detinet. 2dly, It is 
not faid to be a Bail-Bond, only faid that Bond was given 
to the Sheriff to appear, &&. and it has no Date, and the 
Bond is in the Penalty of 24 I. and the Writ but 20 I. 

Bond good 
without a 
Date. 

Yet per Cur', Judgment pro quer', for it muft purfue the 
Nature of the Original Aaion, becau[e it will be Affers, 
and is not !hewn for Caufe that it was in the Detinet only, 
and a Bond is good without a Date, and as to the Sum in 
the Bond above the A&etiam, that makes not the Bond 
void. 

Derby ver[us Rofe, Hill. 8 Ceo. II. 

~;~:~'S B AI L-Bond was given to the Prifon-Keeper of '~Jar/hal's 
Court Pri- Court, after Oyer of the Bond and Condition pleaded 
~oo:~~ep::, the Stat. of 2 ~ H. 6. and pleads that A. B. fued forth of 
pleaded. • the Palace of the King at Weflminj}er holden in Southwark. 

Objeaed to Plea, that it is not faid, that the Procefs iffued 
out of any Court, but only fued forth of the Palace inftead 
of the Court of the Palace; and held it was wrong, and 
the Plaintiff had Judgment on the Bond, tho' a MarjbaJ's 
Court Bond. 

1 Darby 



In the King's Bench. 37 1 

Darby verfus Hamond, Pafch. 8 Gen. II. 

ABail-Bond in the like Cafe, i. c. in the Mar/hal's Court. The like. 

Objected, it does not appear in the Plea or Declarati-
on, that the Bond was entered into to the Plaintiff by the 
Name of his Office, but only to John Darby, fo void upon 
Stat. H. 6. 

But per Cur', Here is no Oyer crav'd of the Bond, fo the 
Original Bond may be right, &c. it does not appear to 
be wrong; then objected thefe Bonds were not within the 
Statute; but per Cur', Judgment pro quer'. 

Kendal ver[us Bromrzvich, Fafch. 8 Ceo II. 

In the Exchequer Chamber. 

O BjeCled, here is no Breach affigned, becaufe it is aver'd ~~ion by 
only that the Money was not paid to the Plaintiff; but l~nee. 

it is not aver'd, the Money in the Bond was not paid to the 
Sheriff. Lilly's Ent. I 7 2" 3 . 

But per totam Curiam, It is w-ell enough; for, the Sheriff 
had affigned it over, fo the Judgment of B. R. was affirmed. 

Neat, AJlignee of' the Sheriff ~f Middlefex, 
ver[us Mills, Mich. 9 Ceo. II. 

I N the Declaration the Affignment of the Bail-Bond was Two Wit-
• • neifes necef~ 

fet out to be attefied In the Pre[ence of one Wltnefs, fary to af-

naming him, John Weaver. On Nil debet pleaded, and De- ~g~mBnt dof 

murrer, it was held wrong; it fhould be in Prefence of two all· on . 

Witne[es by Statute; on this the Plaintiff did difcontinue. 

Wind-
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Windham ver. Pa{gra:ve, Micb. 6 Ceo. I. 

!~~~U~e A· N Aaion :lpon the, Statute a&ainfl: removing, Goods O? 
laid in the an ExecutIOn, untIl a Year s Rent be paId., and It 
Declaration 'd 1 b d' P I' h Id ' was 1a1 t lat y a Statute Ina e In a ar lament e the 

8 th of July 8 AnntC it was enaaed, \Vhereas the Parlia
ment begun the 8 th of July in the 7 th Year of Q!.leen Anne, 
but was continued by Prorogations beyond the 8th Year; a
greed if it went no farther it would be n::mght; as is 2 ero. 
I I I. but concluding contra formam Statuti in eo cafu edit' & 
provif', it was well enough, and not tied up by the \Vords fe
clmdum formam Stat' pr.ed'; for prtCd' would tie it up. 

Ibbotfham verfus Cook, Mich. ~ (16Geo.II. 

~~w pl:ad- THE Statute of 2 Geo. 2. intitled, An AB: for tha Relief 
of Infolvent Debtors, was pleaded as a Stanlte made 

29 January 2 Geo. 2. whereas it was at a Parliament 
begun and holden 23 d of January 17 Z 7, I Geo. 2. and con
tinued by Prorogations to the 2 d of January I 7 28; held 
naught, and Judgment pro quer'. 

The like, 

Nutt ver[us Stedman, Hill. 8 Ceo. II. 

A Statute of W. 3. intitIed An AEt for fuppJ;,ing Defeas in 
the Law for Relief of the Poor, was pleaded as an AB: 

made in the 8th and 9th Year of the Reign of W. 3. 

Per totam Curiam, You ought to plead it of the, 8th Year 
when the Seffions began; for, in La\v an AB: cannot be 
made in two Years, and tho' fo mentioned in the Statute 
Book, it cannot be good. 

Oats 
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Oats and Robin[on, Mich. 8 Ceo. I. 

. . to iffue an AN Extent on a Statute Staple was 6rfl: taken out Leave given 

Into the County of Stafford, and a Lzberate was re- Extent upon 

turned and filed, and after that, another Extent was sa StJatu.te 
• tap e mto 

taken loto the County of Nottingham and a Liberate re- alltheCoun· 

turned and filed; thi~ appeared at a Trial, and a Cafe was J!:~.of Eng. 

made. 2 Will. Rep. 

Per totam Curiam, It was held that if the Party makes his 
Prayer into feveral Counties, he may have his Execution by 
way of Extent in all thofe Counties; but here was no Prayer, 
fo the Court gave Leave (being in the Cafe of a Statute 
Staple) to apply to the Court of Chancery, to give Leave to 
enter a Prayer in this Cafe in the Petty-Bag, and Leave was 
given, and a Prayer was enter'd in Form, into all the 
Counties of England, which was enough to warrant the Ex .. 
tents in thefe two Counties; and the Cau[e in Ejeament 
going down to be tried ag'lin, on producing a Copy of that 
Entry; I direaed the Jury to find for the Plainti~ which 
they did; and Judgment was entered accordingly. 

Lord Cornwallij and Hoyle, Mich. 
6 Ceo. I. 

91. 

Aw rit of Inquiry was executed the 15th of June, Sunday" 

which was on a Sunday; held naught, and that they 
might take Advantage of it on Writ of Error, tho' not ai~ 
fign'd for Error. 

The 
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Clerk to 
Commiffion 
of Sewers. 

In the King's Bench. 
, , 

The Kin~ and Banks, and Arthur, Mich. 
11 Ceo. I. 

A RTHUR was appo~nted Clerk of a Commiffion of 
Sewers, by Surprize, and was turned Ollt by fucceeding 

Commiffioners of Sewers, and Mr. Banks put in his Place, 
by an Order; Arthur's Counfel moved for a Certiorari to 
remove thde Orders; there was a Rule to fhew Cau[e; 
and they would have made out their Tides by Affidavits; 
but the Court granted a Certiorari to relllove the Order~, 
to fee the Title, and if they faw Caufe, they would order 
a Trial; and fome of the Court faid it was like the Cafe of 
a Clerk of Peace: But !?2..utere, Whether this Clerk to a 
COlnuliffion be not only at \Vil1. 

James and Par/ons, Hill. 2 Annte. 

Ef!;ape Sun- 0 N E was taken on an Efcape Warrant on the 'Sun~ 
day. day; and it was mov'd to have him difcharged; but 

the Court would not, becaufe the AB: was made in purfu
anee of an old Authority, and to amend the Law. 

Per Cur' : Bring your Audita §2.uerela ; in the Common Pleas 
they are of another Opinion; we of this, that they may 
take him on Sunday, therefore let it come jlldicia-l1y before 
us; take out your Audita §2.uerela inlmediate1y, and they 
thall plead inftanter; this AB: is made in purfuance of a 
former Rea[on of Law, when a Creditor might feife his 
Debtor, and fa might a Sheriff on an Efcape, tho' on a 
Sunday. The ACl: of 29 Car. 2. extends only to fuch Proce[s 
as was at that Time when the A8: was made. 

Har-
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Hargra~e and Taylor, Hill. Ij W. III. 

T HE Declaration in Trefpafs was deli vered the Day be- Srmdal,. 

fore the Effoin Day, which was Trinity Sunday, held 
well enough, and the Rule of Reference was difcharged. 

White and Martilt, Mich. 8 W. III. 

A Declaration was delivered on a Sunday; Holt Ch. J. SundaJ. 

faid it had been allowed, but that himfelf was ne-
ver iatisfied with it; and Turton [aid, in the Exchequer they 
rejeaed a Declaration in Ejeament for that Reafon; and 
Eyre faid it was abominable. 

Spicer and Mathews, Mich. 4 Ceo. II. 
Cam. Scace'. 

INdebitatus AfJumpfit was laid the 26th of March; Defendant Day,.Wrib" 

pleads a Tender before the AClion brought, JJ. 2d ofPleaehni. 
April; the Plaintiff replies, that after the Promife made in the 
Declaration, and before the Tender, he fued a Latitat the 
12th of February in the fame Year, returnable, & c. abfque 
hoc, that the Defendant made a Tender before the ~ 2 th of 
February. 

Per Cur': Judgment affirmed, which was pro quer'. The 
Day is not material, but if the Plaintiff and Defendant had 
agreed the 26th of March was the Day of making the Pro
mife, on a Writ of Error no Court could [uppofe any other 
Day; but when the Plaintiff has expreHy faid that after the 
Promife made, the Latitat was taken out, he does affirm 
that the 26th of March was not the real Day, but only 
nam'd for Form fake, for if liTue were taken on this par
ticular Day it would not be material; and [0 per totam 
CUt iam Judgment was affirmed. 

Wood 



In the King's Bench. 

Woodverfus Ridge & aI', Mich. ~ Ceo. II. 

11'enddedr fIT was pleaded' by Executors to an Atl:ion upon a Pro-
p ea eater • • f . f' 
Imparlance, mlfe that the Tefiator at the TIme 0 Promlle was rea-
ill, dy to pay, and that the Executors from the Time of the 

Teftator's Death were ready to pay, and now are, and that 
the Tefiator in his Life Time, on fuch a Day,. tender'd the 
Money, but the Plaintiff refu[ed to receive it; this being 
pleaded after an Imparlance had by the Executors. 

Tender. 

Count. 

Count. 

Cur' held it to be ill. 

fflay verfus Cooper, Mich. 8 Ceo. I. 

C AS E upon a promi[ory Note dated the 21ft of 
July, and payable ten Days after Date; the Defen

dant pleads a Tender the £dl: day of Auguft. 

Per Cur': It is a Day too late, it ought to be paid within, 
ten Days, this is after. 

Rudge and Onon, Palch. " Ceo. I. 

I

N Battery two Counts, the Firft was good, the Se
cond was with a Cumque etiam, and intire Damages; 

Judgment was arrefied. 

Rogers and Gihh!, Pafch. 3 Geo. II. 

I N Affault and Battery there was quod cum in the Decla
ration; but per Cur', difJentiente Fortefcue, this is help'd by 

the Writ, which is quare he did the Tre[pa[s, which is af:' 
£rmative; but per Fortefcue the Stile of the \Vrit, which is 
rather Interrogatory, cannot help the Stile of the Count, which 
ought to be pofitive and affirmative. Vide 2 Bulfl. 21 4. 

J1yat 
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lFyat and -- Mich. 12 Ceo. I. 

T RES PAS S for taking away diverfa bona &1 catalla; Uncertainty. 

- Judgment arrefted for the Uncertainty. 

Luke and Helmer, Jrin. 12 Ceo. I. 

T RES PAS S quare fregit and pro/lra7)it 100 CataraClas Count help-
, r. ,r. ' 0,1: PI 0 off h D C d ed by Plea. VOCdt \Vears aut J enJur zPJ',UJ amtl ; t e elen ant 

jufii6es the Trefpafs in the \Vords of the Declaration by 
means of a Highway; on which Iffue is joined, and VerdiB: 
for Plaintiff; and in Arreft of Judgment objected, the D€
claration was in the DisjunCtive, fa uncertain. 

But per Cur' held that the Plea taking Notice what a 
'Year and Fence was, and that they were the fame, had 
made the Declaration good; and relied on a Cafe in Lutw. 
1492. the Declaration was Trefpafs for taking four Pullos 
generally, and the Defendant juHified as here, and it was 
held the plea made the Declaration good; artem five myfte
rium, the fame Thing; Dr. Bonham's Cafe, if only a Cir
cumftance; and it is only under the Anglice .'Vocat' \Vears or 
Fences. ~ 

Read and lJ;Jarfhal, Hill. 8 Ceo. I. 

T R E SP ASS brought by the Husband for entering his Baron and 

Haufe and keeping out the Husband ) Months, and ~e~:d. Ca. 

taking Goods to the ,Talue of 101. nec non de eo quod he 26. 

afTaulted and beat his \Vife, and took Goods of hers to 
the Value of 201. ad dam' lOa/. and 1001. Damages 
were given; on \Vrit of Inquiry it was held well tho' the 
\Vife did not join, and where the AClion would furvive to 
the \Vife, and no Datnage to the Husband to beat \Vife, un-
lefs per quod confortium amiftt laid, yet good, becaufe only 
Aggravation. 

5 D Dix 



In Trefpafs 
Plaintiff 
need not 
make Title. 

In the King's Bench. 

Dix and Brooks cited 3 Geo. I. Falfe Imprifonment by 
Baron and Feme for imprifoning the Wife, per quod negotia 
of Husband were left undone ad dam' of both; held well, 
by way of Aggravation, but a Declaration fingly for beating 
the Wife brought by the Husband, without per quod conJortiu', 
would not be good. 6 Mod. 1 27. 

Gojlyn and Williams, Trin. ~ Ceo. I. 

T RES PAS S for breaking his Clofe; the Defendant 
pleads that long before, the Duke of Beaufort was 

feiied in Fee, and did infeoff the Defendant to him and his 
Heirs, by Virtue of which the Defendant was and is feifed 
in Fee; and the Plaintiff claiming the faid Clofe by Colour 
of a Delnife from fame Duke for Life, by which nothing 
paffed, entered into the faid Clofe, on whofe' Poifeffion the 
Defendant tempore quo, in the Clofe aforefaid, entered as he 
lawfully 111ight. The Pbintjff replie.s quod Ie Deft' de.injur' 
fua propria, b'c. enter'd, and traverfes, abfque hoc, that the 
Duke of Beaufort did infeoff the Defendant prout &c. 

Cur' held this to be a good Replication, tho' the Plaintiff 
!hewed no Title in the Replication; for, he having the prior 
Poifeilion, that is enough to rnaintajn the Atlion, and if the 
Defendant have no Title, his AB:ion lies; therefore it is 
enough to traverfe the Defendant's Title; in real ACtions 
where mere Right in Q!.lefiion only, it would be naught to 
traverfe the Defendant's Title without fetting forth his own. 
27 H.6. I. 10 Ed • .,. 3. 3 Cro. 338. Co. Ent. 662. 

Sparks ver[us Keble, Mich. I I Ceo. I. 

!ufl:i~cation T RES PASS quare claufum freg' and digging Soil, and 
m 1 refpafs. . '1 d fl' 'ff" 
I Mod. Ca. . that he broke and ipm e 1000 0 the P arnt] s 
330 • Hop-poles there, and kept him out of PoifefIion; the Del. 

fendant pleads liberum tenementum, and that the Poles were 
Damage-fefant, and fo he diihain'd and kept them; the 

2 . l)lain-
~. 



In the King's Bel1ch. 

Plaintiff demurs, and Judgment pro' quer'; for, the breaking 
and defiroying of the Hop-poles is not anfwered, nor could 
it be jullified, fuppofing it was the Defendant's Land ; it 
was naught, becauie the Plea aluounted to the General Hfue, 
which was fhewn for Caufe. 

Rains ver[us Orton, Hill. 10 Ceo. I. 

3i9 

T RES PAS S for breaking his \"harf, and incloGng it Trefpafs •. 
. h R'I d fi· B d 1 l' f DoubleTra~ Wit aI S an xmg oar s; Pea, t 1at TIme out 0 verfe,' ill. 

Mind A. being feifed of [orne Hou[es, that he and all tho[e, 
~ c. had free Vfe of that \Vharf, and juflifies under him, 
that he could not ufe the Wharf, and by his DireCtions 
pulled down the Boards and Rails. The Plaintiff replies de in-
jur' fua propr' abfque tali caufa he did the faid Trefpafs, and 
pulled down the Rails, & e. and then goes on, abJque hoc, 
that A. and all thofe whofe EHate, tic, ought to have the 
Vfe of the faid \Vharf, prout Ve. and the Defendant deillurs, 
and thews for Cau[e the Double Traverfe. 

Per Cur': Judgment for Defendant, for, firll the Plaintiff 
traver[es all the Matters in the Plea generally, and then tra .. 
ver[es the Prefcription in particular, which was ,traverfed 
before in general. Frogat's Cafe. 

Car7)il and Manly, lJIlich. 9 Ceo. I. 

T R ESP A SS and fal[e Ilnprifonment hrH: of ORober, Jufiification 

. 5 Geo. I. and from thence for [even 1,,1onths impri- ~~Jfa~~~afs 
foned; the Defendant pleads an Outlawry, and \Varrant, by Imprifon

Virtue of which the Plaintiff was taken the fame hrll of ~;n,t ~Tte '. 
OEtober at York, (the Imprifonment being laid in Middlefex) I l1od. ~a. 
and continued in Prifon for the fame Time, which ArreH: 30 • 

and Impri[onlnent Junt ead' infult' V impriJonament' & detent', 
(;fe. abfque hoc qzeod cuIp' in Midd' feu alibi out of York City, 
or at any Time before the Delivery of the \Vrit of Out .. 
lawry to the Sherif!: or after the Return of the faid \Vrit·; 
to which plea the Plaintiff demurs, and {hews for Cau[e, 

that 
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380 In the King's Bench. 

that the Defendant does not aver that the Cap' Utlagat' was 
filed and relnained of Record, and doth not fay prout patet 
per Record'; and upon this, Judgment was given in the 
Cmnmon Pleas for the Plaintiff, that the Plea was naughr, 
and on a \Vrit of Error brought in B. R. Judgment was af
:firmed; the Traverfe was held naught, qUte eft ead'tranfgrefJio 
is good without apy Tra\Terfe; and he fays firft it is the 
fame Imprifonment, i. c. for feven Months, and yet in the 
'I'raverfe, which is any Time before the Delivery and after 
the Return, fo leaves out all the Time between the Delivery 
and the Return, which the COllrt of Common Pleas [aid 
was incurable, fo an' ill Plea per both Courts. Vide Courtney 
and Satchwel, poft. 

Courtney ver[us Satchwell, P a/ch. 12 Ceo. I. 

Trefpafs, AC T ION of Affault, Battery and Impuifonment 
Juftification • £ fl. f 0 h D ~ d . ft°fi b 
by Officer, ]n London rll a Aprzl; t e elen ant JU 1 es y 
&e. ,Tirtue of a Precept out of the Sheriffs Court in London, 

and that he took him on the 20th of March before, which 
is the fame Affault and Imprifonment, and then travedes, 
abJque hoc, that he was guilty at any Time before granting 
the Precept, or after the Return, or at any Place out of the 
JurifdiB:ion of the [aid Court, vel alibi vel alio modo, &c. 

Repugnant 
Pleas. 

And per Ctn', Let the Plaintiff have Judgment; for qu.e 
eft ead' tranJgr' is a Traverfe, and here is another exprefs 
']'raverfe too, abJque hoc, and this is Jhewn for Cau[e, and 
it is impertinent; and they relied on Lutw. 1457, and on 
a Modern Cafe in B. R. of Carvil and ManlY, ante. 

Taylor ver[us If/oof/en, Pa/ch. 2 Ceo. II. 

T RES PAS S, an? a Plea of Jufiificati.on for two Time.s; 
pleads one TIde by Leaie for LIves, and one ufe 

living 12th of July, and yet as to 12th of July another. 
Title and Seifin in Fee, which is repugnant; 2nd [0 fJaughr. 

Wrigbt 
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In the King's Bench. 

lFright verfus Penn, Mich. 4 Ceo. II. 

AN Action of Trefpafs was brought for breaking and en- Damage-
• •• feafant 

termg an Haufe, and takmg away hls Goods and con- pleaded in 

verting and difpofing of them to his own Ufe; the Defen- Trefpafs,~(6 
dant pleaded that he took them Damage-feafant, and remo-
ved them to communem venellam prope the Haufe, and left 
them for the Ufe of the Plaintiff. 

Cur' : It is no good Plea; for, it is no Anfwer to the Con~ 
veruon to his own U fe, which he could not jufiify for 
Damage-feafant ; and per Fortefcue, you cannot put periihable 
Goods into a Pound overt; at leaH you fhould give Notice, 
for it is a ,Pound covert; fa Judgment pro quer'. 

5 E DE 
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PRE C E DEN C E, &c. 

OFT H B 

J U 0 G E S. 
PreceJence T E R M. Pafch. 4 & 5 Philip and Mary. Judge Dyer 
of Judges,. was on Monday before full Term made Judge of 
on Promotl- ., h b· h .J f 
on to a fu- the KIng s Bene, elOg t en a J u~ge 0 the 
trior COlnmon Pleas; and the Queftion W-as, \Vhether by the 

ourt. Acceptance of this laft Patent, the Force and EffeB: of the 
Former was not ceas'd? And held by the· Majority of the 
Judges, it was gone. 

Firjl, Becaufe an inferior Authority is taken away and 
funk by the fuperior Authority, as a Benefice becomes void 
by the Incumbent's taking a Biihoprick, fa the Authority of 
the King's Bench drowns all other inferior Authority. 

Secondly, Becau[e it is abfurd and impertinent for a Man 
to reverfe his own Judgment, as he 1hould do in this Cafe, 
if a \Vrit of Error wai brought in the King's Bench of a 
Judgment in the COlnmon Pleas. 

Thirdly, The Stile of the King's Bench is, Pl'ita coram Do
mino Rege, 6c. and not coram Jujlic', as in other Courts, 
where a Man may have two feveral Powers and Authorities 
fimul & femel, as a J uftice of Peace and a J ufiice of Oyer 
and Terminer; for the Stile is all the [arne coram Jufiic', &c. 
And therefore it has been feen that a Chief Baron of the 
Exchequer and J ufiice of the Comnl0n Pleas have held thofe 
Places together, as Brook in H. 8. and Starkey in H. 7. So 

2 lCnivet 



Precedence, &c. of the Judges. 

Knivet was Chief Jllfiice and Chahtel10t together iil Edward 
the Third's Time, but thefe vary from this Cafe. Dyer I 59" 
So Sanders Chief J ufiice of England was made fo from a 
Judge of the COlnnl0n Pleas, but did not fl1rrender his Pa
tent, but it was a Surrender in Law, other wife he ·would 
be in titled to the Fees of both Places. 

Mich. 10 Car. I. Sir Robert Heath was difplaced from be ... 
ing the Chief J ufiice of the Common Pleas, and Sir John 
Finch the Queen's Attorney General put in his Place; the 
firi! Day of the Term he came to the Chancery Bar, and 
Lord Keeper Coventry made a Speech to hilll and he anfwer'd 
it; then he was [worn a Serjeant, and a Day after that, 
counted at the Common Pleas Bar; then was fworn Chief 
Juftice, and a Day after, being attended by three Earls and 
forty Lords, Noblemen and others, and a1[0 with the Society 
of Grays-Inn, of which Hou[e he was, and Inns of Chancery, 
went to Weftminfler. I Cro. 375. 

Sir John VValtcr, the Prince's Attorney General, and Sir Serj~nts 
,t. h P' , S I' . G I II d \V fits, TYJomas Trevor, t e nnce S Olcltor enera, were ca e when re-

Serjeants, and had \V rits returnable immediate\ in Chancery ; turnable. 

they appeared in the Vacation at the Lord Chancellor's Haufe, 
and were th.ere fworn; but, by all the Judges, {uch \Vrits 
are not legal, for they are of [0 high a Nature, that [uch 
Writs ought to be returnable at a Day certain in the Term; 
and therefore they had other \Vrits which iffned accordingly; 
the firfi was made Chief Baron, and the other a Baron of 
the Exchequer. Sir H. Yelverton deiired to be excu[ed of the 
Ceremony of walking to Weflminfler·Hall \V hen he was called 
a Serjeant; but by all the Judges he was refufed, becau[e it 
is Part of the Ceremony, tho' the Example of Chief J ufiice 
Coke was quoted; but they [aid no more fuch Examples ought 
to be Inade. I Cro. Pref. 2, 3' 

The Per[ons above went to Serjeants Inn where the Chief 
Juflice was, and all the Judges, and Sir Randolph Crew, Chief 
Juflice, made a Speech to them, and then they counted, 
and Coifs were put on, and then they went to their Cham .. 

bers, 



384 Precedence, Cic. of the Judge!.', 
-

bers, while the Judges went to Weflminfter in Party-colour'd 
Robes. ld. . 

lU~li:sn~7n All the J lldges are Allifl:ants to the Lords to inform them 
Dam. Prac', of ~he Common Law, an,d thereunto are called feverally bY' 

\Vnt. 4 Info· 50. But It does not belong to them to judge 
of the Law or Cufl:oms of Parliament. Parle Roll 5 H. 4. 
p. I 2. 

Decline gi- TI D k f k . l' CI' . P I' 
vingOpinion 1~ U e 0 ror pu: In lIS aIm In ar lament againft 
on .a. Com- the TItle of Henry the SIxth, to the Crown, which was de
petitIOn for l' d I "'h 11 b f p " . 
the Crown. Ivere to t le C ance or y way 0 etltlon to the Houfe 

of Lords; on which the Lords tent for the King's Judges to 
bave their Advice and Counfel therein, and gave them the 
Petition and Claim, and required them in the King's N arne 
to advife therein, and fearch and find Arguments againft this 
Claim for the King. The Judges in Anfwer the next Day 
faid, They were the King's Judges to detertnine Matters 
that were a8ual1y before them in Law, between Party and 
Party, and in fuch Matters between Party and Party they 
could not be of Counfe!, and that this Mat ter was between 
the .King and the Duke of York, as Parties: Alfo it has 
not been accufiom'd to call the King's Juftices to Counfel in 
fuch NIatters; and efpecially fuch a Matter which was fo 
high in its Nature, and touched the King's Efiate and 
Royal Crown, which is above the Ordinary Common Law, 
and paffed their Learning, wherefore they dudI not enter 
into any Communication about it ; and therefore defired to 
be excufed. The King's Counfe! and Serjeants were fent to 
upon the fame Account, and made the faIlle Excufe, but 
the Lords would not alIow it, but ['lid they were the 

./ 

King's particular Counfel, and had their Fees for that PlU--

pofe, but would acquaint the King with their An[wer. Roll 
Par I. 3 9 H. 6. 1 2. 

22d of December 1 i I 8. On palling a Bill to repeal the 
Schifm ACl, the Judges were ordered to attend; and there
upon the Lords faid it was ufual to ask the Judges Opinions 
of the Confequences of repealing or making any Law. 

The 
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Precedence, &e. of' the Judge.r. 

The £jrll Queflion ask'd, was, Whether Repealing the AB: And ~n 
of Schifm would· take away the Bifhops Power of licencing ~~c~o~:y 
School Mailers? The Judges an[wered, and :laid the Law comejudicl~ 
would fiand juil: the fame as to that, as it was before the ~~[m~efore 
pailing the Act of Schifm. 

Second Q!.lellion, \Vhether the Bi{bops, when this AB: was 
repealed, would have the Power of granting Licences for 
keeping and teaching Schools? This was oppofed by other 
Lords as what might judicially come in Q.leH:ion in Weft
min[ler-Hall; fo the Lord Chancellor alter'd the Q.leflion, 
and faid they only.defir'd to know the FaB:s, i. e. what Re
folutions had been, as to that Power in the Bifhops, in Weft
minfter-Hall; and the Judges faid that that Matter was not 
reeded in Weflminfler-Hall. 

Third Q.leilion, Whether the AB: of Toleration had re
peal'd that Claufe in the AB: of Uniformity, which gives 
Temporal Courts a JurifdiB:ion where Schools are taught 
without Licences? This was oppos'd as foreign to the Matter 
in Hand, and the Q.leflion was put on it, and carried, that 
the Judges fhould not be ask'd that Qyeflion, becau[e it 
might come in Q-leflion judicially before them the 7th of 
Janultry 1 7 I 8. 

In the Cafe of Sir John Fenwick, who was attainted of Of the 

High Treafon by a Bill 0f Attainder, all the Judges met, Kd in~'ll ppar-
• oo~ ~ 

Holt, Treby, ac. and aHo the Attorney General, to confider of the Judg-

of the King's pardoning the Judgment; and were all of 0 .. ~~~~ tea
pinion that the King could pardon all or any Part of the fon~ 
Judgment; and in this Cafe all the Judgment in High Trea-
ion was pardoned, except fevering his Head from his Body, 
and he was beheaded accordingly. Vide the Cafe of Lord 
Bolingbroke, in the Haufe of Lords, the 2 3 d of May 1 7 2 ~ • 

The Chief J uflice of England once took Place of all Lord Chief 

1 N bi . E l d h' ,. 'Y If/.·· . A ,. Juftice of t le 0 emen In ... ng an; e IS Capita IS J It.J,,ztlarIUS ng I.e England, his 

totius, and as the Saxons have it, Ealbopman, Ealdorman, AI- Prcc~1ence 
dermannus Angli~ totius. Hubert de Burgo, in the 3 d of King of 0 • 

5 F 1ohn, 
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Salaries of 
Judges. 

1ohn, was-~;t once Chief Juftice 'of England and had many 
other' great Places. Spelman, Tit. "1ujliclarius, Judges 
Commiflions are quam diu fe- bene gefJerint; or as the Scots 
bave it ad vitam aut Culpam. The King is called Capita/is 
Jufticiarius Angli~. 20 H. 7. 7. I I Co~ 85. b. 

1 

Chief Jufiice HufJe'j and the Rea of the Judges ~et a fon 
J1otel, at his own Houfe; which fbews there was po Serjeams 
Inn then. I H.7. 10. . 

Starkey was Chief Baron, and one of the Jufiices of the 
Common pleas ; and a Fine was levied before him one of 
the Jufiices of the Common Pleas and Sociis fuis; and does 
not mention the NatTIe of any other; this Fine is not good, 
for it cannot be levied before one, and more fhall not 
be intended, becaufe not mamed. I H. 7. I o. The Judges 
met at the Church of St. Andrew Holborn to confult about 
Law Matters, 2 R. 3. I L The Judges affembled fometimes 
at Blackfriers to confult of Parliament Matters. As foon as 
Henry the Seventh came to the Crown, he confulted and ad
.\Tifed about the many Attainders there were at that Time, 
1 H. 7. Bacon's H. 7. [0. I 3. Sometimes they met at n'hite-
friers to confult how they {bould fue for their Salaries, 
I H. 7. 3. Sometimes they met at the Church of St. Brides 
on a QueHion propofed by Hobart the King's Attorney Ge. 
neral, about Crown Matters, 3 H. 7. I o. 2 H. 7. 2. 

The Judges had an AB: of Parliament for their Salaries, 
w bleh were to be paid out of the Arrears of the Cufioms, 
by the Cuftomers and Controllers of London, and it was 
enaCled, They fhould pay to the Juftices out of the fir.fl: 
Monies arifing out of the Cufioms, and that they fhould 
have their Proportion by the Day; and it ,vas held the Cu· 
flomers were liable, tho' the King granted a Licence to 
{orne Merchants to retain the Cufioms in their Hands; 
they met at WhiteJfiers to confider of this, and agreed to fue 
the Cufiomers, and a Bill was commenced, and a Demurrer, 
~nd then the Cufiomers complied, 1 H. 7· 3. 

I This 
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Precedence, &c. of the Judge!.. 
-----------------~ ...... '---------------

This AB: was made in Henry the Sixth's Time, but here 
WqS a Pravifa thereit?, that they fhould not receive it out 
of the Cufloms, till it appear'd by the Chancellor's Exanli
nation of the Clerk of the Hamper that he had not fuffi ... 
cient; and afterwards the Judges had a Privy Seal to re
ceive their Salaries, far the mean Time between the Death 
of Richard the Third and the Date of the Patents in H. 7. 
as they had from the Death of Henry the Sixth to the Date 
of their Patent in Richard the Third's Time. Jd. 4, 5. 

, The Chief Jufiice of Eng/and in Henry the Third's Time 
fat fometimes in the King's Bench and fometimes in the 
Common Pleas as well as the King's Bench. I Roll. Rep. 1 6. 
~Till the 16th of Eli~abeth the Judges were allowed Diet Di~t in Cir

in thtf Circuits by the Sheriffs, and they were allowed it in CUltS. 

their Accounts; but then by a Letter from the Privy Coun-
(il to the Sheriffs, reciting a Complaint of the great Charge 
and Expence of fuch Qiet, and that they increafed in their 
Accounts; it was ordered by the Privy Council, that the 
Sheriff fhould not be at the Charges of the J uf1:ices of the 
Affizes Diet, for that the J uf1:ices fhould have l\1oney from 
the Crown for their Diet; yet it is meant that the Sheriff 
fhall affifl: the Servants of the Judges to make Provifion for 
their Diet, and for Lodgings and Houfe-room at as rea-
fonable Charges as may be for the Q.leen's Service; that the 
Juftices be favourably u[ed in their Perfons and Trains; and 
by the fame Letter, Notice was given to the J uftices to begin 
to deliver the Gaol brfl: before they proceed to the Affizes, 
that the Attendance of the J uf1:ices might not be fo long, and 
direCls the Sheriff to Inake ready the Prifoners, that the 
Judges may firft finifh that Service, being the principal Caufe 
of the SeHions. Dugd. Orig' Juridicia/' 33 6. Vide 96• 

Antiently the Judges being called by Writ, u[ed td be When co. 

cover'd in the Haufe of Lords as often as and when the vere~ ipn , 

L d h 11 h· b .. r d Dom rQ' • or C ance or put on IS Hat; ut now It IS Ule that 
they do not put on their Caps until they are requefted by 
the Lord Chancellor; and whencall'd into the Star-Cham .. 
ber, or to Errors in the Exchequer Chamber,. they fit cover'd 

with 
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~oPreroga
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as to DiC
guiCe. 

I . 

with their Caps. In Lord Attdley's Trial the Herald made 
Proclamation, that the Judges and all the Lords, not being 
Peers, and ail the Privy Coul1ci,l fhould be cover'd, but others 
not, tho' the antient ufe ~as for the Judges to fit cover'd 
without this Cerenl0ny. Hutt. 1 17. 

In Michaelmas Vacati0l;1 i 72 i, the Judges were ordered 
to attend the Houfe of Lords, concerning the Building of 
Ships of Force for Foreigners, and the QueHion the Lords 
ask'd the Judges was, Whether by Law his Majefiy has a 
Power to prohibit the Building of Ships of War or of great 
Force for Foreigners, in any of his Majefty's Dominions? 
And the Judges were a11 of Opinion (except Baron Mountague) 
Chief J uftice Pratt delivering. the Opinion, that the King 
had no Power to prohibit the fame, and declared, that 
Mountagu'e faid he had form'd DO Opinion therein. This 
Q.lefiion was ask'd on Occafion of Ships built and fold to 
the C~ar, being complained of by the Minifler of Sweden .. 
Trevor and Parker gave the fame Opinion in 17 13. 

27th of February 1 7 2 3, Seven or Eight Judges met at 
the Requdl of Chief J uitice Pratt, concerning the Death 
of one of the Sheriffs of London, Sir Felix Ftaf/, which hap
pened juH before the Seffions at the Old Baily, and the Judges 
not agreeing ,,,hether the V nder Sheriff could go on by the 
late Aft, and it being a difficult Qleftion, Chief J ufiice 
Pratt mov'd to have the SeHions adjourn'd, which was fo, 
till another Sheriff was chofen. 

The Lord Chancellor in the Cafe above feem'd to think 
that one Sheriff might aB: in the Cafe of the Death of the 
other, as the Chief Clerk in the King's Bench, where a 
Grant was to Ventris and Holt jointly; Holt died, yet Ventris 
did ex~cute alone. 

At the fame Time Judge Tracy propofed a Quefiion on 
Lord Onflow's Cafe, which was a ConviClion againft the 
Defendant, one Arnold, for fhooting at him, whether by the 
new Att he is required by the fame to be in Difguife, &c. 
and all the Judges held not, he faid, for, a new Clau[e is 

2 begun, 
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begun, and it is Nonfenfe to apply Difguife and Arms to 
writing a Letter, b'c. 

\Vhen King 'fames the Firft: d,ied, which was the 27th of Dem;:'~. 
March 162)', Charles the Firfl: ifTued a Proclamation that all 
who had judicial Places, fhonld keep them tiII they had new 
Patents; but. yet the Judges thought it fafefi not to inter· 
n1eddle till they had their new Patents and fworn anew. 
! Cro. 2. 

The Judges ought not to deliver their Opinions before J.udge~ 0p!

Hand in any Criminal Cafe that may COOle before them JO u- nI?nsllhcC:r-mma ales. 

dicially; efpecially in Cafes of High Treafon, and which 
deferves fo fatal and extreme Puniihment; for how can they 
be indifferent who have delivered their Opinions before Hand; 
without hearing of the Party, when a fmall Addition or 
Subfiraaion may alter the Cafe. Hugh Strafford's Cafe men
tioned by Lord Coke, he was attainted of High 'I'reafon by 
AB: of Parliament, and after that w~s up in Arms againfl: 
. Henry the Seventh in the firft Year of his Reign, and being de
, feared fled to a SanB:llary near Abingdon in Oxfordfhire; and 
the Abbot of Abingdon came to the Judges and {hewed Let
ters Patent, that all inhabiting within fuch a Diflr.iB: were 
fubjett to him and none elfe; but notwithflanding that, 
they had taken him from this SanB:uary; and the Judges 
.met about this, and debated the Matter, whether SanB:uary 
was to be allowed; and [orne of the Judges objeCled how can 
we debate this Matter which will come before us [oon? and it 
is not good Order to argue this Matter, and give our Opi
nions, before it comes before us judicially. The Attorney 
General {aid, if the King knew that the SanB:uary would 
rave him, it fhould not come before them, and therefore the 
King would know their Opinion before hand; but Fairfax 
and others faid it was hard to give their Opinions before 
hand; notwithfianding that, they affign'd the Day after to 
hear the Abbot and his COllnfel ; but before they met, Chief 
J ufiice HuJJey came to Town, and went to the King and 
requefted the Favour that he would not defire to know 
their Opinions; for, he fuppofed it would come into the 
King's Bench judicially, and theA they would do that which 

5 G was 
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On Trial of 
a Peer. 

The modern 
PraClice. 

was Right, and the King accepted of it; and the Prifoner 
,vas brought up to the King's Bench to know what he had 
to fay for himfelf~ and he infifl:ed on the San Cluary and Let
ters Patent; and all the Jtlfiices met after to confider of 
it. I H. 7. 25, 20. • 

On the Trial of a Peer in Pariiament, the Opinion of 
the Judges is asked publickly in the Prefence of the Pri~ 
[onere 3 Info. 29· 

And yet in all Criminal Cafes, efpecially High Treafon; 
the Judges met at the RequeH: of the Attorney General to 
advife the King in thofe Profecutions ; as on the Reftoration 
the Judges met to confult concerning the Profecution of the 
Regicides, and the Attorney General made feveral P2.,ueries, 
not only in framing of the IndiCtments, but in relation to 
overt ACts and Evidence, in which all the Judges gave thei~ 
Opinions. Keyl. 9, 10. 

So on the Profecution of Francia the Jew, for High Trea~ 
fon, who was to be tried by three of the Judges at the Old 
Baily, all the J Lldges gave their Opinions, and thofe three 
that were to try him, the Attorney Northey and myfelf a~ 
Solicitor, were prefent. 3 Geo. I. 

Cafe of Ship The Cafe of Ship Money, and the Judges Opinions there
Money. on, is remarkable. The AB: reciting that the Barons ad

journed the Cafe into the Exchequer Chamber, and there it 
was argued and agreed by the greater Part of the Judges and 
Barons, that Mr. Hambden was chargeable with the Shjp Mo
ney; that all the [aid Judges having been formerly confulted 
with by his Majefl:y's Command, had fet their Hands to an 
extrajudicial Opinion expreffed to the fame Purpofe, which 
Opinion was inrolled in all the Courts of Weflminfter-Hall, 
and according to the filid Agreement of the JuHices, the Ba
rons of the Exchequer gave Judgment againft the faid Mr~ 
Hambden. And it was ena(ted, Tbat the faid Charge, called 
Ship Money, and the faid extrajudicial Opinion, and tl:e faid 
Agreement or Opinion of the greater Part of the fald Ju
fbees and Barons, ~nd the raid Judgment given againft the 

faid 
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faid Hambden, were againft: the La\\rs and Statutes of the 
Realm, the Right of Property, Liberty of the SllbjeCl, and 
againft former Refolutions of Parliament, and the Petition 
of Right. 

. 
This amounts to no more than that their judicial as well 

as extrajudicial Opinions were againft Law, not that they 
were againfl Law becau[e extrajudicial. RUjbwOf!h's Appen .. 
dix 216. 

After the Records were vacated, the Lords refolv'd that ?hip Money 
the Refolutions of the Judges touching Ship !vIoney, and lllegal. 

the Judgment given againft Mr. Hambden, are againfi the 
great Charter, therefore void ; and ordered that Va cats and 
Cancellations be made of the Refolutions of the Judges, and 
of the Inrolment thereo( Id. 2 18. 

Lord Clarendon, when Mr. Hyde, carried up Articles of Im
peachment againfi the J lldges; in his ~peech, he fays no
thing of Extrajudicial, as in his Hi1l:ory; he has laid them 
on pretty well, bue does not blalne them as Extrajudi
cial. Id. 23 8. 

The Lord Falkland, in his Speech about Ship Money, faid 
the Judges had delivered an Opinion in an extrajudicial 
Manner, i. e. fuch as came not within their Conufance; they 
being Judges, but neither Philofophers nor politicians. Id. 
l4 2 • 

A Noble Lord, in his Speech to the Lords, told them that 
there was a certain Lord folicited thefe Opinions, and he 
feverally procured the Judges Hands, and as he got them he 
injoin'd everyone Secrefy; and then after about a Year 
the King fent by Letter for all their Opinions, which was 
produced by the other. Id. 249. And the Cafe put by the 
King was figned above and below, Cbarles Rex. 

Lord Clarendon fays nothing of thefe Opinions being Ex
trajudicial; but ::hat they were Illegal; becaufe Reafons of 
State wete urged as Elements of Law, and Judgment of 

Law 
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Law grounded on Matter of Fact, of which there was nei
ther Inquiry nor Proof. Clarendon Vol. I. 

NotwithHanding the Opinion above, the Judges were left 
free, and this was acknowledged by two of the Judges if\ 

the Exchequer Chamber, who argued againft thofe Opinions, 
vi~ ... Hutton and Crook, with this Proteftation, that if there 
were any Mifcarriage it muft fall wholly on rhemfelves, 
for the King was blanle1efs, for his Majefty's Carriage in this 

!:~:~~~'s Bufinefsb~add ch'lear'd his
d 

J l~ft.iicle. JT~~ Oathshof thb~ Ludges 
Council. as they m t em to a mmI er nulCe to t e Su Jeus ac-

cording to Law, fo alfo as they are of the King's Council, 
by their Oaths they are bound lawfully to Counfel him. i. e. 
w hen their Opinions are demanded they are to deliver them 
according to Law. 

~~ia~xg~~- The Elevent? of Richard the Se:ond, the J udges w~re 
nion con- fent for to Nottingham Caft/e, where~ In Prefence of the Kmg 
~~~e:Ir::- they were commanded on their Allegiance to deliver their 
f0n~ Opinions concerning a Commiffion which was awarded in 
Temp. R. 2. Parliament; they fubfcribed an Opinion with the King's Ser-

Ch. }ufiice 
fworn. 

jeant, that this Commiffion was in Derogation of the Crown, 
and that perfuading the King in Parliament to do it, was 
High Treafon; this was condemn'd as High Treafon in the 
next Parliament: This Opinion was extorted. Ruflworth Ap
pendix 26 I. 

Fof/er, Chief J uilice of the COOlmon Pleas, was [worn 
Chief Juftice of the King's Bench, taking the Oaths of Al. 
Jegiance and Supremacy, (which Oaths were read to him out 
of the Roll, and not out of the Lord Chancellor's Book), 
and being in Court, and not at the Bar. 

At which Time· alfo the elde1l Serjeant put. a Cafe to 
Bridgman, that was made Chief J uilice of the Common 
Pleas, and he gave an Anfwer to it Extempore. I Sid. 3. 

Whe:-e Law Where the Law is known and dear, tho' not Equitable, the 
~~~~~~ul;o Judges mua determine as the Law is, but where th~ Law 
prevail. is doubtful they ought to judge according to what IS moa 

I Con-
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Confonant to ReafoD, and Ieafl: inconvenient. Vaughan 
37, 32 . . 

Ingham J ufiice, for altering and raGng a Record, in the 
Cafe of a Poor Man qui finem fecerit pro quodam debito at 
I 3 s. 4 d. made a Razure of the Record, and pro pietate 
fecit inde, 6 s. 8 d. he was fined 800 Marks. 2 R. 3. IOe 

The DifcretioD of the J l1dges ought to be thus defcribed, ~he Difere .. 

Difcretio eft difcernere per legem quid fit Juftum; this is prov' d JI~~g~!, 
by the Common Law, in the Cafe of a Special VerdiCt, Et wh<tt? 

JuP' totam materiam petul1t difcretionem Jufticiariorum ; i. e. they 
~efire that the J l1dges would difcern by La\v what is juH, 
and fo give Judgment accordingly. 4 Info. 4. 12 R. 2. 

cap. I 3. 

'The Stat. 20 Ed. 3. cap. I. the Judges are to take no Fee They are d' 

b r h K" d l' 1 d J fl· " h not to regar ut Hom t e mg to 0 equa RIg lt an Ulllce, WIt, out Letters, -&c. 

regard to Letters or COlnmandment from the King or any 
other; and if any Letters come, the J ufiices are to proceed 
as if there were none {uch; and they !hall certify to the 
King and Council of [uch ,Commandments; and there is the 
Judges Oath quod vide; and the Reafon given, is, becaufe 
the King had increafed the Fees of the Judges. The Judges 
are not punifhable for what they do judicially, if it be done 
for want of Knowledge. 2 R. 3. 10. The comlnon Faults 
of the Judges £hall be tried by a Jury of 12 Men, and if 
they be can viCled they {hall lore their Offices, and be fined 
to the King according to their Merit. Id. 

By 12 & I 3 HI. 3. intituled, An ACt for further Limita .. Continu~ 
tion of the Crown, and fecuring the Rights of the SubjeCt, anc~ of, 

J J C "1' 11 b . (b theIr Com .. cap. 2. The Ll ges OlTImIi Ions rDUll e quamdzu Je ene miffiom, 

gefJerint, but the Judges are removeable by an Addre[s of 
both I--Iou[es of Par1i~menr, and their Salaries to be afcertain ... 
ed and efiabliihed. Vide 1 W. a..:J M. cap. 2. 

Jufiice Croke was continued a Judge, and his Attendance 
difpenced withal; the like of Mr. JuHice Powell of Gloucefter; 
and the like of Mr. Smith, Baron of the Exchequer, made 

5 H Lord 
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Lords 
Proxies. 

When to 
anfwer on 
Oath, or 
not. 
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Lord Earon of Scotland. Eut Mr. J uflice Blencow [urrender'd· 
and had a Penfion of 10001. per Annum only; [0 alfo Mr. 
Juflice Powis and Mr. Jufiice Tracy, who had a Penfion of 
1 ;00 I. per Ai-mum, paid during the Life of King George the 
Firfi, but refufed to be paid in King George the Second's 
Time. Sir William Ellis was made a Judge of the Common 
Pleas, and turn'd out, and then reflor'd, and had his former 
Precedency of thofe who were put in fince his Removal, 
and that Precedency was only by Verbal Signification from 
the King, and not exprefs'd ip the Patent. RtlJm. 25 I. 

J ufiice Archer was remov'd from the Common Pleas, but 
his Patent being quamdiu fe bene gefJerit, he refufed to fur
render his Patent without a Scire facias, and continued Ju
nice, tho' prohibited to {it there, and in his Place Sir. William 
Ellis was {worn. Raym. 217. 

Mr. Jufiice Twifden was di[penfed withal as to his At
tendance, and had a Penfion of 500 I. per Ann. Raym. 47). 

Debated by Order of the Lords among the Judges and 
Civilians Attendants, whether if a Lord Grant to Three, 
jointly and [everally, to be his Proxy, and one confenr, 
and two· diifent, that be a good Voice; it was held no good 
one, and this Opinion was affirmed 'by the Lords. 4 Info. 
13' In what Cafe the Lord High Steward is to be appoint .. 
ed, and where not. I 3 H. 8. I I. 

On a Bill exhibited againfl: Lord Lincoln in 1626, in tbe 
Star-Chamber, for Riots and !v!ifdemeano,rs, he put his An
[wer in on his Honour; and by all the Judges and Lords 
agreed it ought to be put in on Oath, eipecially in Cafes 
Criminal, where the King is Party, and in all Cafes where 
they are to be \Vitneffes between Party and Party they ought 
to be [worn; and if a Peer affirm on Honour only, there 
is no Remedy, but if on Oath econtra, they may be pro
fecuted upon the s.tatute for Perjury ; and it was [aid this was 
Juramentum purgationis, and not promij]ionis, and Princes are 
iworn to their Leagues. I Cro. 64. The Earl of Linco!n's 
Cafe, I Jones I 52. And an Attachment was granted agamH 

1 the 
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the faid Lord for a Contempt therein; there is firil: Jura .. 
mentum promiffionis, as Fealty to the King, to do his Duty 
in any Office, as Chancellor, Prefidenr, &c. all Lords are 
oblig'd to this. 2dly, There is Juramentum purgationis, when 
the Lord is charged to anfwer; and the Keeper' of the 
Great Seal faid there were infinite Precedents, nlOdern 
as well as antienr, that Peers an [wer' d on Oath in the Star .. 
Chamber and other Places: So if fued in the Spiritual Court, 
they thall an[wer on Oath; and fo jf a Lord wage his 
Law, it fhall be on Oath. 3d1y, There is Juramentum 
probationis, when a Lord is produced as a \Vitnefs, he 
ought to be fworn, eIfe he is no competent \Vitnefs. 4th1y, 
'There is Juramentum triationis, there Lords are excufed, as 
in the AfIifes, & c. yet if they fhould be put on the A11i[es 
they mua be fworn; but the Lords are not [worn where 
they try upon their Honour, becau[e they are Judges and 
not as Jurors. But in May 1628, Refolved by the Haufe 
of Lords that the Nobility of the Kingdonl, and the Lords 
of the upper Haufe of Parliament, are of antient Right to 
an[wer in all Courts as Defendants, upon Protefiation of 
Honour only, and not upon the Common Oath. 

30th of April 1723, On a Bill of Pains and Penalties, 
againft George Kelty, the Lords feemed to agree [hat the [arne 
Rule as above extended to Lords Plaintitfs as well as Defen .. 
dants, on Examinations on Interrogatories in Criminal as 
well as Civil Cafes; qecau[e they cannot hurt others being 
no Evidence, but ll1ay hurt themfeIves; but allow'd Lord 
Town/end and Lord Carteret to prove the Examination of 
one Neyno then dead, upon Honour, on a Quefiion, becaufe 
they aCled in their Legiflati\Te Capacity and not in their Ju
dicial. And it has been determined, that Peers may be 
bound to their good Behaviour. 

The Chief J ufiice of England is called in old HiHories Nota, Chief 

Capitalis JuJlicia 0 prima poft Regem in Anglia ']ufticia.1~~~e of 

Lumb. Eirenarcha p. 4. 

The Stile now of the King's Bench is Pli'ta coram Domino 
Rege; and in antient Records you will find the High Court 

of 
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of King's Bench and the High Court of COlnmon Pleas, as 
well as the Expreffion of the High Court of Chancery, and 
perhaps before it. 

The King ver[us Layer, Mich. 9 Ceo. I. 
B. R. 

~~' Cord', ad THE Defendant on an IndiC1:ment for High Treafon 
t'!;.ijican . 'd h' r 1 [' b . Inov by IS Counle lor an Ha eas Corpus to brIng up 

Lord Orrery and Lord North and Grey, then in the Tower for 
High Treafon, ad teftificand'; the Court refufed to grant it 
without an Affidavit of the Prifoner who was to be tried, 
that they were material 'VitndTes. Eyre J llfiice faid he ne
ver granted one in a Civil Cafe at his Chambers, without an 
Affidavit; and agreed a Judge Inight grant one at his Cham
bers on an AfI-idavit, and in a Civil Cafe, and [aid that 
fometimes they give Security. Courtney's Cafe was rem em
ber'd in Sir John Friend's Trial, and there was an Habeas Cor
pus ad teflificandum granted at the Old BailY; but then the 
Court was fatisfied he was a material \Vitnefs; and here a 
Comlniffioner was rent to Layer, and he made an Affidavit 
to that Purpafe. The Court declared their Opinion, there 
ought to be an Affidavit that the Perfon wa3 a material \Vir
nefs before an Habeas Corpus could be granted, elre they m2.y 
deliver all rhe Gaols in England on a bare Sunnife; and a 
general Rule was made by the Court, that no Habeas Corpus 
of either Side, Civil or Crown, {bould be granted without 
an Affidavit, that they are material Witneffes, and bid the 
Officers take it down. 

Judges cor... To the Judges belongs the ConfiruClion of all AaR of 
ftrue Sta-
tutes. Parliarrlent, their Pronouncing the Law thereon, 2 Infl~ 6 I l, 

6 {'. and altho' any Statute fhould concern EcclefiaHical J u" 
rifdiB:ion, it is all one. In H. 2d's Time the \Vrits run 
thus in the Courts of Weftminfter, coram me vel Juftitiis meis; 
Vide Glanvil, but in H. 3d's Time the Term was changed 
from Jufliciis to coram Jufticiariis no/Iris. Vide BraClon. 

I May 
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May 24, 17 2 5'. The Judges met by Order of the Houfe Attainder by 

of Lor.ds, to :onfider .of the Cafe of the late Lord Boling- ~~~~~~' para 

broke, 1n relatIon to hIS Pardon, which was ordered to be 
laid befoJ.:e the Judges, which was the Pardon of an Attain .. 
der by Aa of Parliament, that being impeached of l1igh 
Treafon, if he did not appear by fuch a Day, and abide his 
Trial he flood attainted of High Treafon; all the Judges 
then in Town, which were eight; including Chief J uiEce 
King, gave their Opinion, that the King by his Prerogative 
could pardon an. itttainder by Aa of Parliament for High 
Trea[on, as well as where it is an Attainder at Common 
Law; that the Law made no Difference as to the Point of 
Pardon between one and the other. On the fame Day the 
Lords asked the Judges in the Houfe of Lords this Q.lefiion; 
Whether this was a legal Pardon, or not? to which the 
Judges anfwered, by the Chief Juftice (all agreeing) that this 
was a legal Pardon, and that they meant fo by what they 
faid before. . 

Afcenfion Day in Pafch. 17 2 5', all the Judges met at Ser- Coin. 

jeants Inn, and agreed in the Cafe of Sir Alexander Anftruther, 
that one \Vitne[s was enough in High Treafon for waibing 
Guineas rwith AtJua Regia; and held fo in a Cafe in 'Jones, 
which is good Law. 

5 I AURUM 
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AURUM REGINIE. 

A.urum Re- A Drum Regin& is a Roya~ Debt, Duty and Revenue of 
gtnte what> r f E l ,J d· h ' ) . every Queen Conlort 0 ng ana, urmg er MarrIage 

to the King, by the antient Law of Engldmt from every 
Perfon, both in England and Ireland, for every Gife or Obla~ 
tion or voluntary Obligation or Fine to the King, amounting 
to ten Marks or nlore, for Privileges, Franchifes, Difpenfation,s, 
Licences, Pardons or Grants of Royal Grace, or Favour 
conferr'd by the King, which is a tenth Part, befides the Fine 
to the King, i. e. one Mark fo~ every 10 1. and 101. for 
~very 100 I. and was ufually paid in Gold, as one Mark in 
Gold to the Queen, for every 100 Marks in Silver to the 
King; an Ounce of Gold at that Time a Day being ten 
Times as much in Value as an Ounce of Silver. And this 
becomes a Debt on Record to the Q.leen by recording the 
Fine to the King, without any Contract j and this -by aotient 
Prefcription, beyond the Memory of Man, in the 6.dl: Age 
of the Law. This is prov'd from Records of the Tower and 
Exchequer, fo antient as H. 2. in the Year I 177, and in 
that Age, it was faid to be Secundum ConfuetNi.' .An.gli~ ~ 1ur4 
Scaccar', according to the C~dl:om of England, and Rights 
of the King's Exchequer, which may fairly be fuppofed to 
reach at leaH: to the Conquefi. 

Another Property of Q}leen Gold is, that tho' tbe King 
remit part or all of his Debt, or ft.ay the Procers, yet this 
will not debar the Q!.leen of her Aurum Regin~, nor can the 
Proce[s be delay'd without her Confent. 

This is ~l1e from everyone in England and Ireland both; 
and frOln the Clergy as well as the Laity, and iffues out 
of the Fines of Jews and other Clippers and Falfifiers of 
King's Monies, and out of Fines to the King for Pardon of 
1\1alefaaors, or for reHoring Efiates forfeited to the King. 

Some 
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Aurum Re~~ince. 

Some will have it this had its Original from Q.leen Helena, 
\Vife to Conftantius, from the Roman Emperors, and not from 
the Earls or Dukes of Normandy, who were neve.r King~~ 
Now the \Vives of the Emperors had the Titles of Diva, 
and Diva Augufla, as the Emperor had of Divus, &c. and 
Conftantius kept his Court at York, and died there, and his 
Queen and Emprefs had Gold Coin firl1ck with her Effigies~ 
Seld. tit. Hon. part I. cap. 6. 8. 1. 

.. 
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The Queen has the fame Prerogative of Proeefs out of the Remedy for 

h 1 , ld fi b d' Aurum Reo Exe equer, to recover 1er Qleen Go a ter her Hus an S ginte. 

Death, accruing in his Time, as 1he h.d while he lived. 

Several Kings have ordered this to be levied, and fome .. 
times order'd Procefs out of the Exchequer to levy all Debts 
due to her whatfoever; either Q.leen Gold or any Thing 
eIfe. The Procefs is Fieri facias de bonis & catallis & de ter
ris b' catallis at the Tilne of the Debt, in whore Hands 
foever it comes, and to deliver the Money to the ~een o~ 
to her Receiver, or Keeper ~t our Exchequer. 

TheQ!.leen, by her own Letters Patent or \V rits dudng Keepers .". 

the Life and after -the Death of the King, ufually confiitu- ~~;i.Rec~ 
ted Keepers and Receivers of it in the Exchequer, whqm the 
Barons were required to counfe! and adviie and aHifl: on 
all OccafiDns, £()r the levying this Revenue, and they were 
to cau[e Proce[s to Hflle to levy this and other he, Debt~, 
and to. render an Account of them in the Exchequer annual-
ly. TheQ.leen had a fpecial Officer and Auditor in Ireland 
as well ,as in England, to receive the Queen Gold • 

. 
The Queen appoints a Receiver General at the Exche

quer, and neither Sheriff or Officer can be difcharged till 
the Queen is fatished as well as the King, and Money was 
faid to be paid ad Receptam fuam in Scaccar'. 

The Q.leen confiitllted 7. s. and A. B. Clerks of our Writs Clerks of 
. 1 1 T,J.7,(J. •• ,(J. d A . d d her Writs. In t le Exc lequer at,. eJ"mtnJ',er an onr ttornles, to eman 
.and levy Qleen Gold, and to profecute and defend Suits for 

tli 
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In Ireland. 

Aurum Reginte. 

us in the Exchequer, commenced and to be commenced. 
Given under our Signet at Weflminfter; and the King fends 
this by Writ, to the Barons of the Exchequer to admit them 
accordingly. 

Another is appointed Treafurer or Receiver General of 
Fee-Farms, tic. and of her Revenue of Qleen Gold. 

The Lord Mayor of London was fin'd for a Mifprifion in 
Edward the Fourth's Time, 20001. and the Queen (LHargaret) 
had goo 1. for Queen Gold. 

It was received by Q!;leen Margaret, Conlort of Henry the 
Sixth. 

The Q.leen informs by her Attorney in the Exchequer.' 

The King iifues Proce[s for Arrears due to the Queen, re·' 
citing it belongs to him. The Queen's Matters were always 
determin'd in the Exchequer as the King's. 

Philippa, Qleen Confort to Edward the Third, complains 
of with-holding her Qleen Gold in Ireland, aDd thereon a 
Writ iffues by the King to the Officers, Treafurers and Ba
rons of Ireland, to le\'y it as ufually it had been, and as 
amply as in England; and recites that Defrauding the ~leen 
was Dillierifon to the King. The Officers, Sheriffs and Re
ceivers of this Duty, did account to the Qleen in the Ex
chequer for Debts due to her and levied, when they account .. 
ed to the King, and were fin'd and imprifon'd for the 
NegleCl, and were not difcharg'd, till Satisf-atlion given to 
the Qleen, and' acknow ledg'd by her Attorney General. 

THE 
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THE 

GRAND OPINION 
FOR THE 

PREROGATIVE 
Concerning the 

ROY A L F A MIL Y. 

1he Proceedings before all the Judges of 
England·, and their Debates about the 
Grand 2J;eflion concerning the Mar
riage and Education ~f the King's 
Grandchildren, and each Judge's Opi
nion thereupon feriatim. 

T HE Judges lnet on the 22d Day of January in Hilary The Judgesb . I fc h Y fl' 1 . 11. • affembled y Term In t le ourt ear 0 lIS ate MaJeuy Kmg the Kin~'s 
George, and in the Year of Ollr Lord 1 7 17, at the Order. 

Right Honourable the Lord Parker's Chambers in Serjeanu 
Inn in Fleetflreet, he being then Lord Chief J ufiice of Eng
land, (afterwards Lord Chancellor of Great Britain) in pur
fuance of the then Lord Chancellor Cowper~s Letter from 
the King. 

The Judges being met, the Chancellor's Letter was read, ~equired. to 

which was to fignify the King's Plea[ure, that all his Judges 8;~ni~;s~ 
ihould meet, with all convenient Speed, and give him their 
Opinion upon the following Queilion, 'Vi~ .. 

~c; Whether 
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The ~efi:i-
on. 

A Meffage 
to them 
from the 
Prince of 
Wales, 

defiring to 
be heard by 
CounCel. 

-
Th~ Grand Opinion, Cic. 

" Whether the Education, and the Care of the Perfons 
" of his Majefiy's Grandchildren, now in England, and of 
" Prince Frederick, eldefi Son of his Royal Highnefs the 
" Prince of Wales, when his Majefiy ihall think fit to canfe 
(C him to conle into England, and the ordering the Place of 
" their Abode, and appointing their Governors, Governdfes 
" and other Infiruaors, A~tendants and Servants, and the 
" Care and Approbation of their Marriages, when grown 
" llP, do belong of Right to his MajeUy, as King of this 
" Realm or not? 

. 
Soon after the Judges were met, they had a Meffage fent 

them, from his Royal Highnefs, George, then Prince of Wales, 
now King of Great Britain, by his Secretary Mr. Molineux, 
now deceafed, and by his own Solicitor General, Mr. Carter, 
fince Sir Lawrence' Carter, a Baron of the Exchequer, to this 
Effea, 1'hat his Royal Highnefs the Prince of Waies, under
fianding that a Quefiion, relating to his Right of Guardian-
1hip to his Children was before them, defired, that before 
any Determination was had upon it, they would give Leave 
,that he Inight be heard by his Counfel concerning the fame, 
and then the MeiTenger~ withdrew. 

After which the Judges having confulted together about 
this 11effage, agreed on this Anfwer, vi~ 

The Anfwer We have confidered of what -you have been pleafed to 
J~dt:e: that propofe from his Royal Highnefs the Prince of Wales, and 
the Ki~g's we are all of Opinion, that in Cafes wherein our Advice is 
Leave IS ne- • d b h' M' fi h r 1 . h 
cefTary. reqUIre y IS 1 aJe y, we cannot ear COllDle WIt out 

his MajeUy's Leave. 

The fame Meffengers being called in again, the . faid An .. 
[wer was given to them by the Lord Chief Jufiice Parker in 
the Name of all the Judges. 

Theyac- Thereupon the Judges agreed to acquaint the' Lord Ch~.m .. 
tU~~~~e~7~r cell or with this Me{fage, and with the Anfwer, in order to 
with the acquaint the King. 
MefTage and 
Anfwer, &c. I Imme .. 
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, Immediately after this, without Lofs of Time, the Judges 
entered . on the Confideration of the ~lefiion referr'd to 
them. 

Blencow Jufiice: I don't fee my Lords, but Marriage takes 
in the whole Queftion, but let us debate the whole Matter 
minutely, and give our Opinions feriatim. 

,;' Dormer J uflice, fbr the King: What is very material to 
this Purpofe, is, the Marriage Articles of Car. I. then Prince 
of Wales, with the Infanta of Spain, in the Life-Time of his 
Father, King james I. under the Great Seal; one of thofe 
Articles relates to the Education of the lffue of that Mar· 
riage, which W9S, t:pat the Sons and Daughters, born of that 
Marriage, ihould be under the Care, and brought up by the 
Infanta of Spain until the Age of ten Years; thereupon the 
Prince himfelf fays, if they thought that Term was not e .. 
nough, that he would intercede with his Father, the King., 
that the ten Years of the Education with the Infanta, might 
be lengthened to twelve Years. And fays further, and I 
promife, and freely, and of mine own accord fwear, if it 
happen that the intire Power of difpofing this Matter be 
devolved to Ine, I will approve of the faid Term of twelve 
Y~ars; and thefe Articles were fworn to by both King and 
l)rince. Rujbworth 86, 87. 

Ghief Jufl:ice King, afterwards Lord Chancellor, quoted 
Rymer, 4 Tom. fol. 60), 608. 8 Edw. 3. and fol. 620 and 
62 4-

Lord Parker Chief J uilice: The Cafe of H. 3 _ is very Precedents 
" 1 K"' soft ~ b d d "h h fortheKi&g materIa ; the mg s 1 er J oan wa~ a roa .' an WIt er H. 3.'S Si- • 

own Mother in France, and yet the Kmg here In England made fters. 

the Match with Alexander King of Scotland; the King fays 
dabimus in Uxorem, Bt nos & Concilium nof/rum fideliter labora-
bimus ad cam habendam. Rymer I.Tom. p. 240, 35 6. 4 H. 3-
Anno 1220. Bt fi forte eam habere non poterimus, dabimus ei 
in uxorem !fabel/am Junior' fororem noftram; and many other 
{hong Expreilions there are, as maritabimus, el concefJimus in 

uxorem; 



.. 

Princers 
Elizabeth; 
afterwards 
Qltcen. 

Lady Ara
'btUiI. 
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uxorem; laborabimus per ~os ~. Amicos noftros. Rymer, 'Tol. 
1. 24 1 , 407· Madox Tzt. AId 4 12• H. 3. had Aid to 
marry his Siner. 12 Co. Rep. 2-9, 30. . 

The IGng of Sweden waS' propofed .to the La~y Bli~a~eth, 
(afterwards ~leen Eli~abeth) for MarrIage, but fhe refufed 
becaufe it was not firG: communicated to her MaJefty th~ 
Queen. Cotton's Records '326. 

There is alfo the famotls Cafe of (:~le Countefs of $hrewi~ 
bury, and the was fent to the Towey, and ilnprifoned there 
for a high Mifdemeanor and great Contempt, in being pti': 
vy to the Flight of Lady Arabella, who being of the Blood 
Royal, had married one Mr. Seymour without the Confent 
of the King, and he w~s likewife imprifoned in the Tower 
. J 

for that Marriage. Co. Rep. 12. p. 94-

:Vuke of In the Cafe of the Duke of York, being to be married 
~~~s ~~~~ to the Duchefs of Modena, there was an Addrefs of the Houfe 
James 2. of Comnl0ns to the King, that he might not be married 

to that Princefs ; the King's Anfwer (which was reolarkable) 
was, That the Marriage was compleated, and by his Royal 
Authority and Confenr. See Lord Clarendon's Hiftory. 

Duke of About De(ember I 699, an Addrefs was Inoved for by 
~~;~r; 3. the Houfe of Commons to the King, to remove the then 

Bithop of Salisbury from being Preceptor to the Duke of 
Gloucefler, and it pafTed in the Negative, which {hews the 
Parliament thought the Power to be in the Crown. 

The fame. Another Infiance is, the Cafe of the Earl of Marlbor~iigh; 
the King appointed him Governor of the Duke of Glou&efter, 
as a Mark of his ~lalifications for an Employment of fo 
great a Trull, and as an Infiance of this Prerogative~ 

Princefs So in the Cafe of the ~1arriage of the Princefs of o· 
~a;J; after- range, it was made wholly by the King, againil the Fa~ 
(..u!een. ther's Confent. 

2 In· . , 
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In Rymer, Tom. 8. 698. there is ::l Power given by the Cotton'sRe ... 
• . • , cords 659. 

Kmg to certam Lords to treat of a Marriage of the Kmg s 
Son, the Prince of Wales, with one of the Daughters of 
John, Duke of Burgundy, and Earl of Flanders. 

Friday, Jan. 24, 17 17. the Judges met again at the fame Duke of . f York temp. 
Place, and thereupon the Paffage In Edw. 5. was read out 0 Ed. 5. 

Kennett's Hiflory of England, vi~. The Queen continuing in 
the San8:uary with her Son, the Duke of York, the Arch
bifhop of Canterbury was fent by the Duke of Glo14cefler, 
and other Lords, t~ the Q!.leen, to perfuade her to deliver 
up the Duke "of York, or eIIe they were to take him away 
by force. .. . 

• 
Here the Prince of Wales's Secretary, the [aid Mr. Molineux, An Order 

attending the Judges, with Mr. Serjeant Reynolds the Prince' s ~~~. the:: 

Counfel, rent in to the Judges, and brought an Order with 
them from the King ·in the following Words. 

The King having been informed, that his Royal Hjghnefs T~at the 

• the Prince of Wales defired to be heard by his Counfe!, his ~;l~;:r:~~ 
MajeUy's Pleafure is, that anyone fingle Perfon that his one Coun

Royal Highnefs thall think fit to appoint may apply to the fel. 

Judges, and ihall be admitted to lay before them what he 
has to offer in Behalf of his Royal Highneis, in relation to 
the QueHion before them. Upon this Mr. Molineux offer'd 
to come in, but he \vas refufed to be admitted, becaufe' he 
was not within the Order of his Majefiy, but Mr. Serjeant 
Reynolds, afterwards Lord Chief Baron, was admitted as 
Counfe! for the Prince of Wales, according to the King'i 
Leave, and argued as follows: 

Reynolds Serjeant at Law, for the Prince: My Lords, I 
have Orders from the Prince of Wales to attend on a Queftion 
relating to the Guardianfhip of his Children. 

Whereupon the Lord Chief J uflice Parker informed 
him exacUy what the true ~leaion was, which was read to 

) L him 
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bin1 verbatim, though he confeiTed he knew what the Q!Je
£lion was before he came. 

That t.he And then the Setjeant went on thus; The Guardianfhip of 
~~ar~~a~he the Children of Right belongs to the Father. 3 Co. 37. 
Children be- Ratclil+'s Cafe. 2 Roll's Abr. 40, 4 I, 42. The Cafe of 
longs to the !jJ .-1 dI: 1 . d'ft' ill fid d d 
Father, ~rid the Father ,~mu Gra~ lat ler IS J met: y con 1 ere , an the 
GOr~~~f!~e cuI1:ody appears to b;elong to the ~ather, and not to the 
ther. Grandfather, and fo IS 30 Ed. 3 < 1.7. a. and Vaughan 120'. 

None can haye the Cu~ody of the Son and Heir apparent 
but the Father. Co. Litt. 84. a. in the Cafe of younger 
Children the Argunlent is as thong againft the Grandfather, 
and fo is 4 & 5 Ph, & M. cap. 8. Now why is the Power 

That Stat. here fuppofed to be in the Grandfather, when 'I 2 Car. 2. is 
12 Car, 2. 

includes pofitive that the Power is in the Father, and that the Fa-
the Prince ' d d' d ' f 
of 'Vales, ther can appomt a Tutor an Guar lan" an the Pnnce 0 

11'ales is within that AB:? 2 Roll's Abr. tit. Guardian, p. 37. 
His Dignity. though the Prince is but a SubjeB:, yet in Dignity he is made 

nlt1ch greater, and iuppofed in fome Cafes to be almoft equal 
with the King, as Seide tit. Honour, 495. So that the Rea
fpn fhould be ftronger for the Prince to have greater Power 

An(wer to d' r h -
Braffon. than or mary Penons ave. Now as to Bracton, who 

treats of this Subjea, that is tranfcribed from ']uflinian, 
therefore that Book and the inftance there ought not to be 
regarded; for he deviates from the Common Law, and is no,,: 
thing but Civil Law. Vide' Selden's Differtation on Fleta. 

There is Ii ttIe to be fou~d in Rymer concerning this Mat· 
ter, for there is no InHance where there is a Father and 
Grandfather alive together, but (l)ne in the 8th Vol. Rymer, 

,p. 6G8. In H. 4th'S Time, Grants were indeed tnade by 
Earl of the King for the Mainte,nance of tbe Earl of March in the 
:t;hli. 4. Cuftody of the Prince of Wales. But there is nothing here 

can efiablilh a P,rerogative in the Crown. I have only 

Duke of 
York, 'Temp. 
Ed. 5. 

looked over the £Jrfi ten 'Volumes of Rymer, and {hall not 
trouble your Lordfhips with Hifi:ory, as that of Ed. ). in 
J(ennett's Hifiory, where the Queen laid that fhe had advifed 
with learned ConnieI, and they told her that file had the 
~ight af \Vardfuip to the Duke of York. 

2 There 
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, 

There is no In£bnce or Cafe what[oever in any Law No Preec-

B k R d · h C r f 1 C '. d d dent for the 
00 or eeOI, In t e ale 0 t le rown, or 1Il ee any Grandfa-

where elfe, that the Cufiody belongs to the Grandfather, nor ther. 

was ever claimed or pretended to by the Grandfather. 

As to Marriage, every Man may marry his Dauuhter Marriage, 

1 r h ' 'd 1 . b when re-where he p eales; t e antIent fell a Law dId extend pretty firained hy 

far' as to Marriages; Britt. cap. 67, 68. p. 168. b. So is feudal Law, 

CO. Litt. 140. and never denied but only in the Cafe of a 
\Vidaw holding of the Crown, who cannot marry without 
Leave of the Crown. Mag. Chao cap. 7. i Info. d~. 6 H. 6. 
Cotton's RecordJ. 

{, 

Marriage always belongs to the Father, and the Prince of Marriage bc-

h ld b . . 1 d 'd fi " . longs to the Wales ere wou e lntlt e to Al pur Ie marrzer; It IS true Father. 

the Statute of 28 H. 8. cap. 18. makes it High Trea[on to 
marry any of the Royal Family, but then this fuews it was 
lawful before this A8:, becaufe rcflrained by AS: of Parlia
ment, and now that AS: is repealed. 

Rymer, Vol. 4. 6°5, 602. w hieh was in 8 Ed. 3' feveral Temp. Ed. 3· 

proeuratorial Letters qte.-tntum in nobis were granted to the 
Archbif~op of Canteibury to Inarry, and in page 620. are 
procuratorial Letters, in the Cafe of Edmund Earl of Corn .. 
wall, quantum in nobis to be married. Sandford 216. 

There is one InHance i14deed in Rymer of the 11arriage King H. 3.'S 

of a Daughter in the Life-time of the Father, who was Sifter. 

the King's SiHer, whieh is in Vol. I. Rymer 407. and in 
26 H. 3. de matrimonio contrahendo, a..:!c. promittimus & mo-
dis quibus poterimus laborabimus per· nos & per amicos noflros, 
but this fhews it was 'not done by the Prerogative alone, 
and indeed there is nothing to fupport any Notion of that 
N acure. As to the Caie in Rujhworth, page 27, 88. con- ~:i~c~f 
cerning the Oath and Marriage Articles there mentioned, Charles an

they were allowed to be contrary to the known Laws of Eng- fwered. 

land, and the Treaty therefore confinned by Parliament. 

The 
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The Prince's Counfel, Serjeant Reynolds, having ended his 
Argument, withdrew: And then the 

Du~e of Lord Chief Jufiice Parker went on with the Cafe of Ed. ). 
YorK, Temp. Th (11 b' . h S a .r So Ed. 5. e ~leen emg In t e an nary, lays, Illy n, as nly 

learned Counfel tell nle, ~s my Ward, becaufe he hath no 
Lands by Defcent holden by Knights S~rvice, but only by 
Socage, and therefore to me by Law the Guardianihip of 
my Son does belong.. Kennet's Hiftory 490. Then 

Ri~hard, The Story in Ed. 3' was read, to fhew Richard the Second, 
~~~~ ;c~p. then Prince of Wales, and Son of the late Black Prince, was 
Ed. 3· in the Cufiocly of his Mother, for he was at Lambeth with 

his Mother, which is nothing to the Purpofe. But what 
The Prince Brother Reynolds fays about the Statue 12 Car. 2. it is nei. 
not within r' h' f 
Stat. 12 ther Law nor Realon, nor IS, or can t e Pnnce 0 1'Vales be 
Car. 2. within that AB: of Parliament. 

Branon. 

l>rince 
Charles. 

Prince 
Charles. 

As to the Authority of BraEton, to be fure many Things 
are now altered, but there is no Colour to fay it was not 
Law at that TilDe, for there are many Things that have "De
ver been altered and are Law now. And as to what is raid 
as to the Articles and Oath quoted ouc" of Ru/hworth, their 
being againfi Law, that is only gratis dictum; for whether 
it was a fair Treaty or no, is not the Q!.lefiion, for this 
Matter was only between the King and the Prince. 

Price Baron: There is fuch an Oath on tpe OccaGon of 
the faid Marriage as has been mentioned; but I do not 
know whether it has not been protefied againft: We nlllft 
truH· to CoIleClors for thefe Articles. The Articles of Mar.;. 
riage of Car. I. with Henrietta Maria, are in Rymer, Vol. 17. 
673, 67 6• one of the Articles much like what was men
tioned before, which was, that ihe was to have the Nurture 
of her Children till I 3 Years old, thefe Articles were agreed 
on in King James's Time, 12 Rymer 658. The Prince's 
Counfel feemed to agree that Marriage and Education go 
together. 

King 
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King Chief J ufiice of the ComInon Pleas, afterwards Lord The King's 

Chancellor : In the Bill of Precedency it fully appears that dGran~dllil-ren 11K u-
the 'King's Grandchildren are Children; in the Cafe of Chil- decl in h; 

dren of the Royal Fatnily rent beyond Sea, the King's Children. 

Grandchildren are within that Law; [0 Prayers for the King 
and his Royal Family, includes all his Grandchildren, tho' 
the King had no Son living. 

Chief J uflice Parker: The Law of God and Law of N a.,. 
ture are rather with the Grandfather, and the Succeflion 
.cannot bealt~red, for that every Man has a Right in the 
,Royal Faulily. 

Eyre J ufiice: It is the conllant CufiOln for all the King's 
S€rvants to ask the King's Leave to luarry. Rymer, Vol. 16. p. 
7 10. 

Price Baron: There is no judicial Determination nor any There is 110 
r h hO h . flO h 0' h h judicial De-Cale t at comes up to t IS; t e Q,lenlon ere IS, \V et er termination. 

this Power be in the King, exclufive of the Prince; if there 
be an ill King upon the Throne it may be very mi[chievous~ 

King Chief J ufiice: The Queftion is, \Vhether the King's It is impoffi .. 

d hOld 0 ] h 0 , f' 1 hIe there Gran C 1 ren can marry WIt lout t e Kmg s Leave; or t le fhould be
o 

Father cannot compel them; it is impoHible this QleH:ion 
ever fhould COlne into Weflminfler-Hall to be detertnined 
there, and therefore to fay there is no legal Determination, 
is to fay nothing to the Purpo[e; this is in its Nature fo great 
a Truft that it cannot by the Conftitl1tion be lodged any 
where but in the Cro\vn. 

Parker Chief Juilice: There is no La\v againfl anyone The King's 
r .' 1 h F I ' C r b h C 0 Confent ne-lor marrymg WIt lout teat ler S· onlent, ut t e nme ceffarv to 

is to marry any of the Royal Family without the King's the Marriage 
r I I( 0 'c r I h Id rr: 0 of any of tlle Conlent; t le. 109 s onient was a ways e necellary, In Royal Fa-

the Cafe of Marriage of any of the Royal Family, always mily. 

u[ed and never conteH:ed; were it other wife it would be fet. 
(ing up two independent Powers, and is a Trufl too big for 
any Subjed. 

5 .rvI The 



loa 

410 ihe Grand Opinion, Cic" 

Princeffcs of The Cafe of the Prince(s of Orange's Marriage, and that 
c;:n;;1.~~d of the Princefs Anne of Denmark, are great Infiances of the 

Power and Prerogative of the Crown; there Matches were 
publickly declared by the King himfelf, and againft the Con
fent of the Father. 

~~~!n1 Montague Baron quoted Stairs Infl:itutions of the Laws 
of Scotland, fol. 38. which agrees \vith Brafton, lib. I. cap. 9. 
exaClly, and with Fleta, lib. 1. cap. 6. 

Richard af- ] li1° dell' T: ,a . terward~ Eyre Uluce quote owe s J.nJ". tzt. 9· p. 14. de patri(/, 
King Rich- poteflate, then he faid that Edward the Black Prince, diipofed 
ard 2. of the Governance of his Son Richard of Burdeux, after-

Opinion for 
the King. 

wards Richard 2. to Simon Burleigh made his Tutor at Bur~ 
deux. HollingJhead 4 I 4. 

And in the Cafe of the Countefs of Shrewsbury no Offence 
was declared. Hob. 2 3 5. Dugdale's Baronage. 

Dormer Juflice quoted Ru/bworth's ColleEr. 1ft part, 16g~ 
Eachard 974. Bacon of Government fol. 14. A~d in Lord 
Clarendon's Hillory, Baby Charles is {aid to be the Child of 
the Kingdom. 

Then the Judges proceeded to give their Opinioni Jeriatim; 
beginning from the Junior, which was Baron Fortefcue Aland, 
who had been Solicitor General to the then Prince of Jfales, 
one of the firfl Officers in his Service, as follows. 

Fortefcuc Aland Baron : My Lords, This is a Quellion of 
great Importance to the whole Kingdom, and I am content 
for the better difcuffing it to divide it into two Parts, be
caufe it has been fo done by forne of my Brothers, tho' I 
fhould have thought that if the King has the Marriage of 
his Grandchildren, of neceffary Confequence he had their 
Education too. 

I will 
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I win then. confider Ern, \Vhether the King ha~ the Care X;~~,~he
and ApprobatIOn of the lvlarri3ge of Prince Frederick, and ther the 

h' 1 G d h'ld d 1 1 f R' 1 ' b 1 Kino- has the IS ot ler ran c 1 ren, an W let ler 0 19lt It e ongs to Mar~iage of 

his MajeUy, as King of this Realm, or not. hi5. Grand
children. 

This Subjea touching the Power of a Grandfather, may 
be treated of, either as a publick or a private Right; it has 
been treated of pretty much as a private Right by the two 
Judges that differ, and by the Counfel for the Prince of 
Wales, which I think is an Error, in the Foundation of their 
Argument; for it ought nJanifeHly to be treated as 'Jus pub- I~ isa pub .. 
. f hR' 1 L B k l' b d lick Right. lleum, uc a Iglt as our aw 00 s exprelS It to e, quo 

ad flatum ReipublictC Jpertat, and that n1akes it the King's Pre
rogative, and that is the King's Inheritance, as King of this 
Realm, which is too great a Point to be governed by tbe 
narrow Rules of private Property. Now to treat this other-
wife, I think, is injurious to the Prince himfelf and all his 
Children; our Law Books fay he is efieemed as one neareft 
to the King; fo it has been detennined in full Parliament, 
in the Cafe of the Prince of TVales in H. 6th's Time, and in Prince of 

his Patent which was made 1<y Authority of Parliament in 'fl16 Temp. 

34 H. 6. the IntroduCtion of the Patent. is, Ut ipJum qui re- .. 
putatione Juris cenfetur eadem per/ana nobiJcum, digno prevenia-
mus honore, &co 10 that in the Eye of the Law, they are to 
be reckoned but as one Perfon. 

-.I: 

It is for the fame Reafon that an Aa of Parliament which Statutes 

I h " bl' k f h' h which relate re ates to t e Pnnce, IS a pu IC La w, 0 W IC every to the Prince 

Body is to take Notice, becaufe whatever concerns the Prince, re publick 

concerns the King, and whatever concerns the King concerns aws. 

every SubjeB: in England; and therefore the Aa that relates 
to the Duchy of Cornwall has been held to be a publick 
Law. Now let us fee what is faid in my Lord Coke's 8 Rep. 
called the Prince's Cafe, fpeaking of the Prince: 'Tis faid, 
CoruJeat Radiis Regis Patris, a.:1 cenfetur una perfona cum ipfo 
Rege. So fays Lord Hobart, who was the Prince's Chancellor, 
Hob. Rep. p. 226. 

ITO Ii 
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High Trea- 'Tis for the fan1e Rea[on, that it was High Treafon by 
fon at Com-. , 
mon Law to the Common Law of England (before any Statute) [0 con:-
Jh·~aDgine'h&c. pars and imagine the Death of the King's eldefl: Son and Heir 

IS eat. d . f ' ' who is generally rna e Pnnce 0 Wales, tho now born Dul{e 
of Cornwall (but it is not fo of a Collateral Heir to the 
Crown); and this Offence is called Crimen I&f& Majeftatis, a 
Crime that hurts the Majeily of the King himfelf. It fol
lows then that as they are but one Perfon in Law, fo in 
Point of Law they are fuppofed to have but one \Vill in 
relation to the Education, Marriage and Management of the 
Grandchildren; and the Prince of Wales in Point of Law 
is [uppo[ed in every Thing to conCllr with his Majefiy, which 
quite fubverts and deHroys the Diilioetion- in common Per
fans of Grandfather, Father and Son. Now the King as he 
is Parens Patri&, he is alfo Parens Nepotum, Parent of his 
Grandchildren, as Lord Coke himfelf expounds the King's 
Nephew to fignify his Grandfon, al[o from the Latin, Nepos 
which fignifies both. So in the Cafe of a Queen Con[ort, 

Qleen, its fhe is the Erft \Vife in the Kingdom, [pen §2yen in the Saxon 
Etymology. Language lignifying \Vife, and therefore by Rearon of 

Excellence it was the Name for the King's Wife, who, confi
der her in her private Capacity, as the private \Vife of a 
COmlTIOn Subjeet, Ibe cannot fue or be fned by herfelf, nor 
cannot grant to or from her Husband; but then confider her 

Her Prero- in her publick Charaeter and Capacity, as a Q.1een, fhe can 
gatives. fue and be fued by herfelf, and make Grants to and from 

Princes and 
P rin cefI"cs, 
how called 
in Hifl:0TJ, 

the King her Husband, by her Prerogative; and antiently 
ihe had a great many. Now I think in this Cafe much 
ll1ay be argued from the N81TIeS and Appellations of the 
Children of the Royal' Fan1ily. 

In Hiflory they are called the Children of England, and 
all of theln born Princes and PrincefTes of England, before 
they had any Title, and all of them Kings and Q.leens in 
potentia, and may one Day Reign over us. Selden calls them 
Heirs apparent of England, and they are called fa in the 

and Parlia- Parliament Rolls. This agrees with the 1110fi early Times in 
. ment Rolls. onr KingdOln, fc)r tin H. the Firf\:'s Time they were difiin-

guifhed from all other Per[ons, by calling both the Eldefr, 
. I and 
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-
and the rell of the King's Sons Clito and Clitones, and they had 
no other Titles. Now Clito is a Latin \Vord which comes E~ym?logy 

. of Clzto and 

from the Greek Word KA~tT((~ which lignifies IncbJtus, moil IEtheling. 

Noble and Famous; fo the \Vord .lEtheling, as Edgar ./Ethe-
ling, who was not the King's Son, but his Great Nephew, frorn 
the Saxon Word 1E>Oel, Ethel, nobilis, which fhews that all 
the Royal Family were called by the fame N aIne as the King's 
Sons, and fo {ets out the admirable Union of the Royal Fa-
mily. Selden's Tit. Bon. 49 8, 499. 

The Brit Son of the King is called Prince of England, be- ~rince of 

fore any Creation. And fo it is in Scotland; before the Union England. 

he was called Prince of Scotland. And fo fays Mr. Selden it is 
in other Nations; as in France, the Duke of Orleans Regent 
of France, was called Petit Fit'{. de France, Grandfon of 
France, not Grandfon to the King; fo Henrietta Maria in the 
Marriage Articles with Charles the Firft, was called Fille de 
Fra~ce, Daughter of France and not Daughter ~>f the King. 
Rymer I 7 Tom. p. 674· Selden's Titles of Honour 493, & c. 

I-Iaving then made it appear, I think clearly, that all the 
Children and Grandchildren of the Royal Family; are pub
lick Perfons, and Princes of the Nation, and the Prince of 
Wales himfelf one and the fame Perron with the King, it 
follows InanifeHly, as a jufr Corollary and Con[equence, 
that the King who has the executive Power in him, is to 
have the Care and Command in the Marriages of there Chil
dren, for the Good of the whole Nation; it: is Part of that 
original Trufl which by the Confiitution of our Government 
is repofed in the King, for the Security of his People. 

And as this is a Prerogative veiled in the Crown, in The Crown 

the Rea[on of the Law, and Nature of a Monarchy; fo in ~~~:~?:he 
all Ages the Crown has praCl:ifed, and been in poffei1ion of Right.in 

h' '1 ~efhon, 
t IS RIg 1t. 
, 

Now in the Point of Marriages there are Precedents from 
the Tilne of H. 3. down to this Time. 

In 
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DukeofSlif- In 28 H. 6. it was one of the Articles of Impeachment 
folk's Cafe, f . h T J ' ft h D k 'f" ,II: /'1.. fc ' Temp. H. 6,0 Hlg realOn agam t ,e u eo 0U.u0 ~,or attemptmg 

only to marry his Son to Margar~t .the D~ughter and Heir 
of the Duke of Somet-fet, who had a Right to the Crown, 
after the Death of the King without laue, altho' fue was 
not Heir apparent, for there was a Prince of Wales then 
living. Cotton 64 2 , 643. 

\Vhen he came to his Trial he did not deny but it was an 
Offence, but infifted it was not true" for that fome of the 
Lords then prefent knew, that he intended to marry his Son 
to the Earl of Warwick's Daught~l". 

And this is fiill the fironger, becaufe this Lady was in 
'yard to him, and fo he had a private Right in her Mar
rIage. 

Siat. 28.H. By an ACl of Parliament of 28 H. 8. it is made High 
8. made It i' f h' I F 'I .. h b 
Trcafon to Trea on to ll1arry any 0 t e Roya amI y; It IS t ere y 
mI:rry R?yhal enaCled, That if any Perfon prefunle to marry anyone 

Hue, WIt - , , • 

out Leave. of the Kl:1g s Children lawfully born, or otherwiie, or com-
monly reputed or taken for his Children or Grandchildren, 
without the fpecial Leave of the King, fhall be adjudged a 
Traitor to the King and the Realm; and thereby it is made 
High Treafon in the Lady too, being againfl: the King and 
Realm; which thews plainly, the whole Kingdom is concerned. 

(Tho' re- And tho' this ACl is now repealed in a Crowd with other 
pealed) In- n b . II r d d f 
ference from Aus, to flng a Trealons to the Stan ar 0 2) Edw. 3. 
it. yet it is impoHible the Parliament 1hould make that High 

Treafon that was no Crilue at all before, and efpecially 
High Treafon in his own Children, nay when it was lawful 
before to marry any Perfon of the Royal F~mily, (if the 
DoClrine we are taught be true) and each had a private Right 
to marry as they pleafed; and it is obfervable here, the Parlia
ment makes no difference whether the Father be living or 
not, nor takes ~my Care of that paternal Right which is 
pretended. 

2 In 
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. In Q-leen ~laty's Time, tho' this Offence ceared ta be High 
Treafon, yet it did nat cea[e to be a Crime; for in the 
Year I)) 8 the King of Sweden fent a Meffage fecred y ta Princers E

the Lady .Eliz..abeth, the ~leen's half Sifter only, afterwards '!;::;:hMar• 
Qleen EII7;..abeth, wha was then at Hatfield, to prapo[e Mar-
riage to her, but fhe rejeB:ed it with Warmth, for this Rea-
fon, becaufe the Propo[al came not to her, by the Qyeen's 
Direaion; and upon an Excufe made by the King of Swe-
den, that he fira made Love as a Gentleman of Q.lality 
to g3:in her Confent, and then he would, as a King, addrefs 
himfelf to the Qleen in proper Form; her An[wer was, 
~e was ta entertain no fuch Propofitions, unlefs the Qgeen 
fent them to her. Upon this the Qleen rent Sir Thomas Pope 
to the Lad y Eli~abeth, to let her know fhe well approved of the 
Anf wer {he had made; and the Lady Eliz..abeth further decla-
red, {be would never fee the Meffenger more, becau[e he had 
pre[umed to come to her without the Queen's Leave. Bur-
net's Hiflory of the Reformation, fl 01. 2. 3 6 I. 

So that here is one Foreign King and two Qpeens of 
England concurring in the [arne Sentiment, which feems 
flrongly ta argue it is the Law of Nations as well as the 
Prerogative of this Crown. 

The next Infiance I fhall mention, is the Cafe of L:1dy Lady Ara-

A b II d L B k r. . d h . h bella's Cafe ra e a, an a aw 00 to Illpport It, an t at IS t e Temp.yac.:. 
Countefs of Shrewsbury's Cafe, 1 2 Co. 94. in the tenth Year 
of King James the FirH:, the Countefs of Shrewsbury was 
then in Prifon, and fent for before the Council to anlwer to 
a Contempt of dangerous Confequence, becaufe fhe refufed 
to anfwer, when examined aboLlt Lady Arabella's Flight, for 
marrying ~1r. Seymour, fhe being of the Royal Family; and 
there the Attorney and Solicitor General of the King charge 
it as a Crime, that Lady Ara~ella being of the Blood 
Royal, had married Mr. Seymour, fecond Son of the Earl of 
Hertford, without the King's Privity and Confent; now it 
appears Seymour was committed to the Tower for this Offence, 
but efcaped, and that Lady Arabella was alio committed, 

~nd 
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and {he efcaped, and was taken flying beyond Sea, before 
{he got over. 

The fidl Crime charged upon the CounteIs, was her Abet
ting the Flight of Lady Arabella her Niece, and the imme
di1te Crime was her not anfwering in that Cafe; now, if 
l\tfarrying without the King's Leave was no Crime, lhe could 
never have been accu[ed, for not anfwering to her A
betting the Flight for fuch l\1arriage; fo that the l\tIarrying 
without Leave was plainly cbarged as a Crill1e; they both 
were conJmitted for a Crime, and they both fled as for a 
Crime, and it is admitted and taken for granted to be a 
Crime; and her Contempt in not anfwering, in the Cafe 
of Marriage in the Royal Family, refolved to be a Crime; 
and this was done by all the Great Minifiers of Etate, and 
by the Chancellor, and two Chief Juftices, Fleming and Lord 
Coke, and ChanceUor of the Exchequer and Duchy, and 
Chief Baron, in the :fifteenth Year of King James the Firfi, 
and in the End {he was fined 10000 I. and committed to 
the Tower. 

The next Cafe I lliall mention is the Marriage of the 
Princefs of Modena and the Duke of York. There was an 
Addrefs of the Houfe of Commons to the King, to prevent 
this Marriage; the King's Anfwer is very remarkable; It 
is compleated, fays the King, but it was with my Con
fent and Authority, and the Parliament acquiefced in that 
An[wer. 

Now this Addrefs was abfurd, if the King had no Power 
to prevent it; fo that this amounts to the Judgment and 
Opinion of the King and Parliament, that this Right was in 
the Crown, exclufive of his Brother; fo here is the King 
clainling (his Authority, even againH his own Brother, and' 
his private Right, and the ·Parlia111ent confirming it. 

Then there is the !vlarriage of the Princefs Mary, Daugh~ 
rer of the Duke of lork, with the Prince of Orange; this 
Match was made inti rely by the King's Confent, even with
Ollt the Knowledge of the Duke her Father, and againil his 

2. liking 
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Liking and Confent. The King, fpeaking to Sir 1t'illiam 
Temple about this Match, fays, If I am not deceived, the 
Prince of Orange is the honefiefl Man in the World, and I 
will trull him; therefore he {hall have his Wife, and you 
{hall go and tell my Brother fo, and that it is a Thing I am 
refolved on. The Duke was chagrin'd a little, but faid the 
King {hall be obey'd. See Sir William Temple's Memoirs. 

Here is a Father acknowledging the Right to be in the 
King, to lnarry his own Daughter, who was only a collate
ral Relation to the King, and married againfl the Father's 
\Vil1, as everyone knows. 

.. 

4 17 

In 1683, the Match with the Princefs Anne, the other Princef~ of 

D h f h D k f k d b h }{. Denmark. 
aug ter 0 t e u e 0 Yor, was rna e y t e 109, 

in the fame Manner. And both thefe Marriages were 
efiabliihed by a publick Declaration of his Majefiy to the 
w hole Nation. 

And thus I beg Leave to conclude the Ini1:ances of Mar
riag€, but with this Remark, that happy it is for this Na .. 
tion, that the King in the two Iafi Infiances had this Prero .. 
gative; for had this pretended Paternal Right then prevailed, 
the Bnglifl; Nation had been for ever undone, and our Reli
gion defiroyed, and we had never feen the many and great 
Blei1ings we enjoy, and are like to enjoy by this Family fitting 
on [he Throne of Great Britain. 

Thus the Nation fees the Trace of this happy Prerogative, 
from Henry the Third's Time to this very Day, being the 
Compafs of almoft 5' 00 Years, uninterrupted, undifputed, and 
not one fingle Inil:ance to the contrary. 

/ Thefe Ini1:ances concerning Marriages of the Royal Fami
ly being fo numerous, and the Light fo ghring, from Hi .. 
fiories, Records, publick At1s, Statutes, and Law Books, 
the two Judges who differ, could not refiit this Part of the 
~leaion ; but have retired to the other Part, that of the 
Education, tho' I hope to prove that if the King has the 
Marriage, he Inuit have the Education too. 

S 0 The 



Reafons why 
the King 
fhall have 
the Educa
tion of his 
Grandchil
dren. 

lhe Grand ()pinion, Cit. 

The Reafon that my Lord Coke gives, why the Q!.1een· 
Dowager cannot nlarry without the King's Leave is, Ne ca
pitalibus inimicis Regis maritentur. Now the Rea[on for the 
King's having tbe \Vardfhip of his Grandchildren, and Edu
cation too, is fironger, vi~. left the Heir of the Crown him
felf be led aiide by ill Principles, and bad Politicks, and qe
come h.imfelf an Enemy to the Conftitution,. and to the 
Kingdom; Marriage is one of tbe main Ends of the Educa
tion, and tbat Education is a principal Qualification for [hat 
1vbrriage, and therefore can never be fo properly placed as 
with him who has the Marriage. Vide 6 H. 6. 2. Info.
p. 18. 

Befides, thefe two Powers, if phced in different Perfons, 
may claih, and be repugnant, for which of them is to de
termine when the Marriage is to begin, and to whom, and 
when the Education is to end. 

Again, if the King has the Marriage, he has the Appoint
ment of tbe Time of that Marriage, and confequently he 
can at any Time appoint it, and he that can at any Time 
appoint tbe Marriage, can at any Time call for the Cuftody 
of that Perfon, and he that can at any Time demand the 
Perfon out of Cuflody of another, has the intire Power over 
that Perfon. 

Again, it is a true and regular Argument, and coneIu
five to fay, that whoever has the End, muft have the Means 
alfo, otherwife he cann<tt be faid to have the End. 

If I have the Marriage of any, Perfon, I can never be 
fure of that, unlefs I have the Cufiody and Education of 
that Perfon. But his Majefly's Prerogati ve in this Part of 
the QJeflion relating to the Education, is as clearly to be 
made out, tho' not by fo Inany Inflances as the Cafe of 
Marriage. 

~ When Prince Charles had by Surprize got Leave of his Fa
ther to make a Journey to Spain, to fetch Home his Mi-

. firers 
1 
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firefs the Infanta, and revolving in his Mind the Hazard of 
that Expedition and the ill Influence it olioht have on the 
People; King James then declared that the Prince was look .. 
ed upon by his People, as the Son of his Kingdom. Claren
don' J Hiftory p. 14- and this being related by him, carries 
with it his Authority too, who was a very great Lawyer and 
Chancellor of, the Realm. 

. The Law Books of BraClon and Fleta, which have been 
quoted, are the antient Law of the Land extending to all 
Cafes; but this Law being altered only in private Cafes by 
,U[age and Statute, it renMins Law to this Day, as to the 
Royal Family, becaufe as to them this Law has had no Al
teration by any Law or Stature whatever, and the U[age has 
gone accordingly. 

The[e Law Books are fo firong that there has been no ~he AfButho
d 

• flty 0 roc-
way thought of to evade them, but by denymg the Autho- ton 2nd Fleta 

rity of them and calling it Civil Law. But I own I am inwhatCafei 
, allowed. 

not a little furprized that thefe Books ihould be denied for 
Law, when in my little Experience I have known them 
quoted, alnlofi in every Argument where Pains have been 
taken if any Thing could be found in thofe Books to the 
QleHion in Hand, and I have never known them denied for 
Law, but when fame Statute or Ufage Time out of Mind has 
altered them. We have been told indeed that they were quoted 
in the Cafe of Ship-Money; but I believe that ObjeB:ion 
would not have been made, if they had been aware, that 
thefe very Books were quoted on both Sides the Quefiion; 
\"hich defhoys the ObjeClion, and fhews they were approved 
off by all who argued in that Cafe, both of one fide and 
the other. 

But if it be meant Civil Law, becau[e it is in force 
in all Civilized Nations, I believe that is true, for I take 
this to be .the Prerogative of all Kings, por has there been 
any Ioftance given in any Monarchy, where the Law is 
otherwife. 

Mr. Sel-
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l;;I~~~sof .Mr. Selden fars t~1e King of Engla~d is an Emperor, and 
an Emperor. thIs Realm an EmpIre; and fo called In Statutes and Records 

without Number; and if fo; he will have this Prerogative 
equal with other Kings and Emperors, if no Statute Law or 
Ufage fays the contrary~ 

Tllc Law of If the Prerogative then be the Law of Nations, that 
Nations is 
Part of the is Part of the Law of the Land, and will give the King a 
Law of the clear Title to it. 
Land. 

~rgum~nt See the Statute of Precedency which is 32 H. 8. cap. 10. 

~t~:t::f it enatts, That no Perron prefume to fit at any Side of the 
Precedency. Cloth of State (except the King's Children); then, when it 

goes on to place the Great Officers of State, it fays, That be
ing Barons they fhall be placed on the left Side of the Par
liament Chalnber, above all Dukes, except the King's Son, 
the King's Brother, the Ring's Uncle, the King's Nephew, 
i. c. his Grandfon, or the King's Brothers or Sifiers Son. 

Now this !hews that the King's Son, and the King's Ne~ 
phew or Grandfon, is comprehended under the Term, King's 
Children, becaufe the latter is fubftituted in the Place of the 
former. 

PfrehrogKa~iv~ 17 Edw.3' Archbifbop of Canterbury came into Parliament 
o t e mg s 
Children and demanded, fi les Enfans notre Sen. Ie Roy, born beyond 
~~~nR~~f;f Sea, fhouid inherit in England becaufe born out of the King's 
~s to Inherit- Dominions and Aliens, and all the Parlianlent agreed let 
wg. them be born where they would, they fhould inherit. Cot-

ton 3 ~L It would be a Jeft to imagine that the King's 
Grandchild was not within that Law, and within the \Vords 
les Enfans Children, and there is the fame Reafon in this 
Cafe. 

~::ce~e:a~_ Another Reafon is that the King's Grandfon is higher in 
child before Dignity, becau[e nearer (he Crown, than any other of the 
thofe more I{' , S I . F 1 h £' h b 
remote in mg sons, except lIS own at Jer, t erelore oug t to e 
Succcilion. dleemed equal with his own Sons; and therefore if Prince 

Frederick were here, and the King had oth€r Sons befides the 
2 Prince, 
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Prince, he would take Place of all tho[e, as Richard of Bur
deaux did, when his Grandfather placed him at a publick 
Table, above all his own Children who were his U ndes. 
Speed 723. 

421 

Purfuant to this Notion, Grandchildren of the Crown, dGrandcfhilh-
. . • ren 0 t e 

are fbled ChIldren In Records. Crown fiiled 
Children. 

There is 50 Edw. 3. Richard Prince of Wales, his \V rit :::!. ~j. 3. 
of Summons to Parliament is diretled thus, Rex Edwardus 
chariJfimo Filio meo Ricardo Principi Wallite. Cotton I 43. 

So is 5 I Edw. 3. This Prince Richard holds a Parliament, 
by Commiffion from his Grandfather, and that runs in 
the fame 1\1anner, de Cil'cumfpeElione q;j Induflriti magnitudine 
Chariffimi Filii noflri Ric'i Principis Wal/itC. Pat. Rol. 5 I Edw. 3. 
m. 4 I. 

Now, I think Education is of greater Confequence Education 

than Marriage, both to the Perron, and to the People of ffiMore. than 
arnage. 

England. To the Perfon, becaufe if he be bred either in 
the Popifh Religion, or is trained up in any other Commu
nion, tho' Proteftant, except the Church of England, he is 
not capable of Reigning, and jf bred up in Arbitrary Prin
ciples, inconfiflent with a limited Monarchy, the whole 
Nation will then be in Danger; whereas an ill chofen Match 
will only be the moil uneafy to the Prince that marries, and 
will little affeB: the State fo long as the Prince is ftead y, and 
adheres to the Confiitution. 

Where is a Prince to be Educated, who is to be, bred up 
a King, but in the Palace and Court of a King, and under 
his fpecial Care and Influence? 

The learned Sir 'CJohn FortelCue, called by Sir -JValter Raw- Sir !:.hn 
J I :1' f h . Fortf;fue 

leigh the Bulwark of the Law 0 England, W 0 was ChIef Lord Chan-

Juilice and Chancellor, . and. alfo T~ltor to the Prince of c;]lo;: ~e;p. 
Wales in H. 6[h's Time, In hIS Treaufe De Laudibus Legum OpiniQIl. 

Anghe, which confifts of Dialogues between him and the 
Prince about his Education, fays that th~re were two Things 

5 P tQat 
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that a Prince, who ~s like to be Heir to the Crown ought. 
principally to be inHruCled in, that is Martial Difcipline, and 
the Laws and Conftitution of England, and wher~ are thofe 
to be had but in the King's Armies, and alTIOng the Great 
Officers and Minifters of the King? 

. The fame Sir 'John Forte/cue fays, fpeaking of the King's 
'Vards in Knights Service, the Princes of the Reahn alfo 
holding of the King, InUa be well educated, iince thefe 
Orphans, in their Childhood are, brought up in the King's 
Haufe; therefore I cannot but greatly cotnmend the Riches, 
and Magnificence of the King's Court, becaufe it is the 
fupreme School for the Nobility of the Land, whereby the 
Realm flouriilies and is preferved, ca. 45'. p. 1°7. 

There is a Patent in the I) th of Edw. 4. from the King 
to the Billiop of Rochefter, whereby he was conHituted Tu .. 
tor to the Prince, and Prefident of the Prince's Council, 
which is very remarkable; in the Preamble it fays, Howbe
it every Child in his Y oungage ought to be brought up in 
Virtue and Knowledge; yet neverthelefs fuch Perions as God 
has called to the pre-eminent State of Princes, and to fucceed 
their Progenitors in the State of Regality, ought more fingu
larly to be informed and inflrl18:ed in Knowledge and Virtue; 
\Ve therefore defiring our deareH Son the Prince, perfe8ly, 
knowingly and virtuoufly to be educated in his Youth, and 
wholly trufting in the Truth, \Vir, Knowledge and Virtue 
and a1fo Love and Affe8:ion that our Reverend Father hath 
to Us and to Ollr Hflle, \Ve have cOlnmitted and deputed him
to teach and inform our faid Son, and alfo appointed him 
Prefident of his Council, giving him Power to affemble all 
the Counfellors of our faid Son. 

Now, what I would o,bferve from this Patent is, in the 
hrll Place, that it fhews the great Regard that is to be had 
to all the Prince's or King's Children, all who are like to 
fueeeed to the Crown, that they above all others ought moA: 
fingu1arly to be edncated, and makes no DifiinCtion in the 
Education between the £lIft or any other of the Princes of 

the 
,2. 
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the Royal Blood, and the Education to be perfea in Know
led ge and Virtue. 

In the next place it fhews the Qualifications of fuch Tu
tors, and who is to choofe them. 

This does not invade the paternal Right, but is confiflent 
with it; it is very pofIlble that a Grandfon may obey both 
Father and Grandfather, nor can it be fuppofed that the Fa
ther and Grandfather will give contradiaory Commands 
without Breach of Duty in the Son; but it ought to be pre
fumed by all reafonable Men that they will both concur in 
material Parts of the Education, both for the Good of thtir 
Child and for the Safety of the Kingdom; fo that in this 
cOl1curs the La w of God as well as Man; for I believe N 0-

body never yet doubted but a Grandfon was within the fifth con~ruhai
Commandment, and in Obedience to that Law, the Pa- ~~t~ c~~
triarchs always confornled themfelves. But thefe Sticklers mandment. 

for paternal Right feem to have forgot the Right of the 
Mother, which by the fifth Comlnandment, is as well 
efiablilhed as the Right of the Father, and fotne Civilians 
give a Superiority to the Mother, at leaft by the Law of 
Nature; and) believe that Nobody ever thought that giving 
this Power to the Father excluded the Right of the Mother, 
nor can the Suppofltion that the Mother 'fhould contradiCl: 
the Com111and of the Father any more dellroy the Superio-
rity of the Husband in the one Cafe, than the fame ground-
leis Suppofition in the Son, dellroy the Hight of the Father 
in the other Cafe. 

But to fuppofe for once an unreafonable Thing, and what Publick 

will never happen, that there fhould be contradiCtory Com- ~~~~r~~d~e 
mands, the publick Good muft be preferr'd, and Duty to 
Parents mull be always fubjetl: to the Safety of the whole 
Community, and the King who is Parens Ptltri&, as well as 
Parens Nepotis, mufi be obeyed, to whom there is a double 
Obligation, by Nature and by Allegiance, i. e. by the Law 
of God and Law of Man. 

As 
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The P.rihn.ce. As to what was faid by Brother Reynolds, the Prince's 
not WIt In •• f 
Stat. 12 Counfel,]n RelatIon to the Statute 0 I 2 Car. 2. cap. 24. 
Car. 2. 24, that the Prince was within that AB: of Parliament, I deny it 

Richard 2. 

Opinion for 
the King, 

to be Law, or any thing like it; for then it would be in the 
Power of the Prince to grant or appoint by Deed or Will the 
Guardianfbip, Cufiody or Tuition of his Son, to the King 
of France, the Turk, or any Perfon whatever; which would 
be in Effea to give him a Power of difpofing of the Crown; 
and by this learned DoB:rine, the Royal Family might be 
difperied all over Europe, and this Nominee would be inti. 
tied to take the Profits of all the Lands of fuch Heir to the 
Crown, and the Management of all his Efiate. 

\Vhat was faid by my Brother Eyre, as to the Black 
Prince's Difpofing of his Son's Governance, that was a Cafe 
of abiolute N eceffity and in the Abfence of the King in Fo
reign Parts, for he was then on his Journey to the HolY 
Land. Vide A{la Regia. 

Montague Baron: I do not know that I ever was or 
could be of any other Opinion than for the King in this 
Cafe; what gave me the firft ImprefIion was the Government 
and Difcipline among the Patriarchs, \V ho educated and go
verned all the Grandchildren and Great Grandchildren· under 
them. 

In the Patent for the fole making of Cards, the King is 
called Parens Patrite, & Cuflos Regni, & Pater Familias totius 
Regni. 

Brallon and I infifl on Braflon and Fleta being good Authorities. It is 
Pleta good b' n d ' d d h' . C" '1 h b d . Authorities. 0 ~ecre In ee t 13 IS IV] Law; t at nlay e, an yet It 

may be and is the Law of the Land alfo, and thefe Books 
take Notice of feveral Things that are Law now, befides 
this Cafe; thefe Books are often quoted by the greatefl: 
Judges and Lawyers heretofore in England, and allowed as 
Law. The Lord Chief Juilice Holt in the Cafe of Coggs 
and Bernard, Trin. 2 Anne, \V hich· was (a very fine Cafe) 
in the King's Bench, grounded himfelf on BraBon in giving 

2 the 
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the Opinion of the Cotlrt. There is too but one Falnily; 
and the Prayers of the Church are formed accordingly; and 
it, would make great Confullon if the Prince of 1Yales fhould 
differ from his MajeHy. On great Reafon then, is this Pre
rogative founded; becaufe the Royal Family i110uld not be 
of ::lny other Religion whatfoever than that of the Church of 
England, and not only that they ihollid not be Papifis. If 
you fecure the Crown, the King n1uH: have the Education, 
and [0 the Children of the Crown will be bred up according- Children of 

I}T; and Children do include Grandchildren no doubt; now ~helCirown 
me u( es 

the Law of Purveyance was for all the Royal Family, not GranJehil~ 
confined to Children but extends to Grandchildren. oren, 

As to the Cafe of Edw. 5'. there may be fome Satyr in it, Dllke of 

b r b' d 1 N' f 1 York's Cafe, L1t no Argument, 10 as to In US to ta ce atICe 0 \V lat Temp, Ed,5. 

\Vas [aid only in the Santl:uary by the Qleen. And as to 
what was faid about the Governance of Richard, Son of the 
Black Prince, he was Abroad then, as has be€n obferved. 

Pratt . J ufiice, afterwards Chief J ufiice of England.' The Opini?n fo1' 

r f M' . 1 R 1 ·1· d b d the Kmg. Cale 0 arrlage In t le oya Faml y, IS an un ou te 
Prerogative of the Crown, proved by aU the Arguments, 
the Nature of the Thing is capable of; conftantly claimed, 
always enjoyed, and conflantly fubmitted to; and when 
done and aCled contrary, it was always taken to be a great 
Offence, and fome time thought High Treafon. And tbat 
the Crown has been in poffeffion of this Prerogative, 2ppears 
by the many Inf1:ances out of Rymer, where it appears the 
Crown granted Proxies for [hat Purpo[e very ofcen. 

The Counters of Shrewsbury's Cafe in I 2 Co. Rep. p. 94. The ~afes of 
• 11 1 ,. d'd d J d d I'vlarnaO"t! 
IS llrong, t]O It 1 not procee to u gment, not preten • briefly ~()n~ 

cd to be faid, nor was it [aid to be no Offence. The Cafe fidered. 

of the Duke of Suffolk's Attempt only, was thought to be 
High Treafon; frorn thence it may be infer'd it was a very 
great Offence. Then there is the Opinion of the Parliament 
in 28 H.8. 18. and no Infiance is or can be given to the 
contrary. The Cafe of the Princefs of Orange is very ma-
terial; [he King made the Match, and the Duke of York, 
her Father, was againft it. But it was faid the Princefs 

5 Q of 
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of Modena defired the King to prevent it, but what was the 
ICing's Anfwer? his Anfwer was, it is too late, it was by 
nly Con[ent; here is the Claim of Prerogative, againfi the 
Opinion and Confent of the Father.. So nluch as to the 
Point of Marriage. 

Now as to the Education of the Children and Grand. 
children of the Royal Family, that is a natural and necef .. 
fary Confequence, that if the Crown has the Marriage of 
the R9yal Family, it hath the Care of their Education; if 
not educated well, they cannot be married well; the King 
having the End ihould bave the Means; he fhould take 
Care of their Perfons, that they fhould not be difpofed of 
to the Prejudice of the Nation, for it cannot be undone af
terwards. I do not fee any Anfwer given to that Cafe in 
Ru/hworth, aboLlt the Infanta of Spain, the Son tnight in faa 
have contratted as well as the Father, tho' perhaps wrong, 
yet he does not any way contradiCl: the Power of his Father. 
And this carries Authority of Parliament with it. I am of 
Opinion this Prerogative was never difputed by any of the 
Royal Family, and many have been profecuted for the 
Breach of it ; and indeed we never can have any Inflances 
in this Affair, but when there is Difcord in the Royal Fa
mily, great Inconveniencies attend the contrary. How 
great DiHrattions and Confufions attended the Differences 
between the Houfes of York and Lancafler, when one of the 
Family was at Home, and the other Abroad. 

Opinion for 
the Prince. 

Eyre Jufiice, and the Prince of TValcs's Chancellor: I anl 
of a contrary Opinion to my Brothers, that f poke lail; the 
Quefiion is, \Vhether the King has a legal Right to difpo[e 
of the Marriage and Education of his Grandchildren, ex
clufive of the Father? The Inconveniencies are above me to 
expatiate upon; but if any Thing be amifs, the Legii1ature 
will fet it right. No Authority has been produced out of 
any of our Law Books, no Guardianfhip by the Preroga
tive has yet been proved; the Lord Chief Jufiice Coke fays 
nothing of this Prerogative, he would teUus fureIy when 
thefe Prerogatives began, and where they ended. As to 

Braflon 
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BraEton and Fleta, what is quoted out of them is not Law Denies ~he 
d j 'h . J. • ' Authontyof 

nor accounte 10. 1 ere IS no luch Term In otu Law, as Bra[lon and 

emancipatio or forisfamiliatio; Dr. Cowell reRrains it to the Flcta. 

Father's dying. Cowell's Info. tit. 9. Grandchildren 111ay be 
Children, but th~lt argues nothing as to \Vardihip; but whe-
ther the Prattice in the Crown, as to this Prerogative, be 0-

therwife ,is the Q.lefl:ion. It doth not appear in any of thefe 
CuHodies, whether it \vas in the Life of the Father or not, 
and there· is Rea(on to think it lUlin be by rea[on of [orne 
Tenure. As to the Cafe of the Duke of Gloucefter, that does not 
appear to us, but it was by Confent; a Motion \Vas 111ade in 
I)arliament, to remove hilll from his Preceptor, and it paifed 
in the Negative. To be fure the Publick has an lnterell: in The Publick: 

all the King's Children, the Parliament fOil1etimes interpofes ~~s ;~1 !~~er
in the Caie of proclaiming Peace and \Var, and yet the King's Chil

King has that Right; fo the King has interpofed in thefe dren. 

Cafes, but it cannot be infer'd from thence it is aRight. 
And give me Leave to fay the Crown has not always been 
in Poife1Iion of this Prerogative; for Edward the Black Prince The Black 

came over and returned to Berkhamft.ea~ till th~ Death of K[:n~n~nd 
the Grandfather, Hollingfhead, and It IS materIal that he 
had the Governance and Education of his Son Richard. In 
the Cafe of Edw. 5. it was not pretended, nor thought of: Edw. 5. 

that the King had this Right; the Q!.leen's infiHing, and 
being in Po{feffion is an Infiance againfl: the U fage, they did 
not infill on any Law to take the Duke of York out of her 
Hands. The IJrince is the Guardian to his Son by Nature 
and by Law, and no Law Book makes any other Difiinai-
on; Inconveniencies are not what is left to my Confidera-
cion, and the U[age is on our fide the Q!;lefiion. 

As to 1\1arriages of the Royal Family they are of a pub- Marriage . 

. lick Confideration ; i\..lliances and Treaties depend upon them, 
the Crown has always interpofed in thefe; fo in private 
Families the Grandfather has interpofed fi)metilnes • 

• 
As to the Cafe of the Duke of York's Children, tho' The Prccei~ 

. dents con 1· 

thofe Marriages might be WIthout the aB:llal Agreement of deled. 

the Duke, yet it does not appear that i~ was again~ his 
Confent, fo is no Infiance at all ; and mdeed there IS no 

Infiance 
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Infiance appears that they have been difpofed of againfi the 
Confent of the Father. 

As to that Cafe of the Duke of Suffolk's being impeached 
of High Treafon, can anyone fay it was High Treafon? 
In the Cafe of Lady Arabella, there was no fuch Declaration 
there, it was a Contempt indeed, but not faid fo by the 
Judges; there may be Inftances of High Trea[on concerning 
thofe iYlarriages in former Ages, but there is no Law Cafe, 
or Law Book, or Statute, that now declares the K:ng has 
this Prerogative, therefore I cannot be convinced that t1:e 
King has any legal Right to it. 

Opinion for Dormer Jufiice : I ::un of a contrary Opinion to my Bro-tLe King. 
ther Eyre, and that the King has a legal Right to this Pre. 
rogative; the King is Pater Patri.e, and his Grandchildren 
are the Children of the Kingdom, and of the Publick. 
And I think the King that has the ~1arriage has the 

Duke of Care of Education alfo; the Duke of Norfolk at IJis Trid 
Norfolk and 1: Ir d . ..... h· 
~een of conlelle It was a great Contelnpt In 1m, to attempt to 
SChots a1nd 11urry the nueen of Scots. So in the Cafe of the King of 
ot er n- ~ 
ftances con- Sweden, Qleen Eli-zabeth would not hear of it, nor fee the 
fidcred. Perfon who was to propofe the Match to her, without 

the Qpeen's Leave tho' JUi Juris, yet the Father has not the 
Difpofition of, his eldeft Son in the Cafe of the Roy:!1 Fami
ly; in the Cafe of the Duke of Gloltcefler this Right was 
taken for granted. As to the Cafe of Edward 5. ,,\That the 
Q!leen faid there in the SanCtuary, that argues nothing, 
and fhe did deliver him up at laft. 'Tis [aid here is no 
particular Cafe: If no particular Law Book in the Cafe, 
yet there are many notorious Fath, Records and Infiances 
out of Rujhworth and other Books~ which amount to Ufage 
with [uch a Confiancy, as makes it Law and gives this Pre
rogative to the King. 

Opinion for 
rhe Prince. Price Baron: This is ~ Cafe of great .Confequence, [0 

that I am in great Perplexity, not that I am afraid to 
give my Opinion, but I cannot come into the Opinion 
which mafl: of my Brothers have given. The Q!.lefiion is, 
\Vhether the King has this Prerogative, exclullve of the Prince 

I his 
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his Son? The Father hath the Guardianfhip aO"ainll the 
Grandfather. So is Roll's Abridgment, and 30 Edw. 3. and 
Iittleton, feet. I 14. Prefcription to the Marriage of the Te
nant's Son againll the Father, was againfr the Law of Na
ture. Vaughan's Reports on I 2 Car. 2. is {trang, the Father 
is Guardian by Nature, Dyer 190. againfl: any Law what,", 
foever; between SubjeB: and SubjeCl it is very plain and 
dear the Prince is a SubjeB:, and the Prince held by Te .. 
nure at firil: and that Tenure is taken away by the AB: ot 
I 2 Car. 2. but this they fay does not bind the King's Prero
gative, and why fo? the Court of \Vards and Liveries were 
once his Prerogative, but not fa now. I wifh there is no ... 
thing in the Belly of this Qlefiion, to get fomething after 
it, they mull have difiinB: Settlements, if you fet the 
Grandfon above the Father, Dependance creates Duty. Ie 
was an Article of Impeachment, to endeavour to introduce 

429 

the Civil Law. BraBon and Fleta are old Civil Law RdeafotnhtAo 
" . eny e u ... 

Books, they may fetch out of thefe Books, ShIp Money, and thorityof 

difpenfing Power, they were all fetched out of thefe old ~~o~~~ 
Books. As to Rymer he is anf wered by this, either the 
King had the Right of \Vardihip in thofe Cafes, or he in
terpofed out of Care to the Royal Family. The N()bi-lity 
thelufel ves did fometimes maintain and portion their Re .. 
lations Abroad; to call all Bounties, Rights, is very hard. Precedents 

As to the Cafe of H. 6. not to marry a Queen, without confidered. 

the King's Confent, they wOllld not make that Law if they 
had a Law before. Owen Tudor married (he \Vido\\, of 
H. 6. that was the Reafon of that Law, and when re-
pealed that {hewed it to be unreafonable. Nobody can 
thew any legal Profecl1tion for thefe Things. As to the 
Articles of Marriage of Car. I. I can hardly think the King 
would make fuch an Oath, I have fuch an Opinion of his 
Piety; for thofe Articles are void, and it is no \Vonder that 
Kings will not treat but with Kings. That Cafe of the 
Princefs of Orange was with Confent, there being an A .. 
greement between the two Brothers. That of the Duke of 
Gloucefter was a110 by Agreement, for who' would deny 
the King? All thefe are no more than ConcdIlons or Agree
ments. \Ve have a Legiflature which will interpore if there 
be any Mifmanagement in the Prince. I will fuppofe for 

S R once, 
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once, the Prince couJd be a Papift or an Atheill, the Parlia~ 
ment would interpofe in fuch a Cafe; 'tis with great Anxiety 
I fpeak in this Cafe. 

Opinion for Tracy Jufiice: I differ from my Brother that fpoke .1afl. 
the King. f· 1 n. fc This Power is Part 0 the angina Trull: repo ed in the 
::~~~:~~~~ King. \Ve owe the Bleffings of this Government to a' Mar

riage nlade againft the Confent of the Father. Here are aU 
Sorts of Proofs from Henry the Third's Tilne to this very 
Time, of Marriages in the Royal Family, the Expreffions 
are not only laborabimus, but dabimus & c9nceffimus. The 
Cafe of the Princefs of Orange is a {hong Cafe, the King 
made that Match by his own Authority, no Notice taken of 
the Father, who was forced to fubmit to it. So that of 
Queen Eli~abeth is very fhong when fui Juris, no need to 
compliment in fuch Cafe. That Cafe of Lady Arabella is 
very material, fhe was committed to the Tower and charged 
with this Crime, and ran ~ way, and efcaped with Hazard 
from this Crime; if it were not Criminal there could not 
be all that folemo Examination by two 'Chief Jufiices' and 
a Chief 'Baron and other Miniflers of State. The Parlia
ment al[o has affirmed this Power, the Statute 28 H. 8. is a 
flrong Argument that the Parliament thought it to be un
lawful, when it was once made High Tre~tfon. That Ad. 

, clrefs in the Duke of York's Cafe to flop the Marriage with 
the Princefs of Modena is very material; and in iliort I 
think this Power in the Crown has been proved very well. 

Inference 
from Mar
riage to E
ducation. 

And this I would obferve does not exclude the Father's 
Advice and COllnfel; now if this be fo in the Cafe of l\1ar
riages in the Royal Family, it is a great Argument it is fo 
as to Education; fuppofe the Duke of York had brought 
up thofe two Princeffes Papifis, we fhould have been all 
undone, and loft our Religion; nothing can be of greater 
Concern than the Care of Education; to be deprived of 
Education is of much more Confequence than Marriage; 
the Law muft then of Neceffity be the fame in both. We 
cannot expe8: like Inftances in Education as in Marriage, 
becaufe thefe are tranfaCted with other Perrons, with Princes, 
and of the' greatefi Q.lality Abroad, and beyond Sea, and 
~re to' be. made publick; but DireClions abOllt Education 

are 
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are of a private Nature, and not likely to be tranfmitted be
yo~d Sea. O.f latter Tjmes. We have them in Spani/h Matches, 
as III th€ ArtICles of the Pnnce of fVales himfel£ The Cafe 
of the Duke of Gloucefler is diretlly in Point, and which I 
rely upon; King William named all his Servants by his own 
Authority, without any Notice to any Body, fo the fuppofed 
Confent has no Proof nor Probability. 1 he very Addrefs 
to the King fuppofes he had a Right. I think there are 
more Inconveniencies in denying this Prerogative, than in 
any other Prerogative whatfoever, and the Prerogative mull 
prevail. The Stat. of I 2 Car. 2. could never intend that Argument 

h h d d'l'. £ f 1 1 '1 h from Inc~n-any Fat er a Power to upo e 0 t 1e Raya Fam1 y, t ey venience.· 

would have prevented fuch Inconveniencies by this AB: if 
they had imagin'd any fuch Thing, or that it ,vould be fa 
conHrued. 

Blencow J llf1:ice: I am of the fame Opinion with my Bro- OpinKi?n for 
l'. 1 it the mg. ther that Ipoke a , the Precedents are fo fhong, and the 

ObjeB:ions fo weak, that I, am· clear of Opinion the King 
has this Prerogative; it is a Prerogative fa eJJential that the 
Kingdom cannot fubfift wirqout it. Inil:ances of Marriage 
go to full Age, as well as Infants. They have produced 
no Inflances on their Side the Q-lefiion. 1\1arriage is no-
thing without Education. It is a dreadful Thing to feparate 
the Intereil of the King and Prince. Children of the 
Crown are the greateil: Strength of the Nation, greater 
than the Shipping or Militia, it is of infinite Con[equence, 
and the Nation cannot fubfiil: without it; and we are to 
advife the King according to Law. 

Powis Juf1:ice: I am of the fame Opinion this Prerogative Opfni?n for 

clearly belongs to the Kings of England; this being of fuch the Kmg. 

infinite Coniequence, it would defiroy us all if it were 
otherwife. \Ve always confider Inconveniencies in all Mat-
ters of Law. And in other Nations it is faid, Salus Populi 
eft fuprema Lex. To give the Children of the King Educa-
tion and to breed them up for Kings is a neceffary Preroga-
tive, and particularly, to fee them brought up in the Pro-
teHant Religion, and to reform their Morats, and to learn 
the Coniiitution, and how to Govern. The King is the 

fitteit 
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f1tteft and only Perfon to breed them up with the Love of 
their King and Country, and he is the Head of the Family, 
and he is moa able to do it, becau[e he is aHified with the 
Pockets of his SubjeCls. As to Marriages, Rymer is full, 
and to fay they were by Agreement is an odd Argument, for 
this is an Anfwer to every Right and Prerogative of the 
Crown. There are no FaCls or Inaances on the other Side . , 
bu all on this Side the Quefiion, but they would have them 
all to be by Accident or Agreement. The main ObjeClion 
is, there are no Book Cafes; that is impoffible as has been 
mentioned; . as to this peculiar Prerogative, how could fuch 
an Affair conle into n'eflminfler-Hall? Countefs of ShrewJhu-
1)I's Cafe is a great Authority, and {he \vas fined 10000 I. 
Afterwards was the Marriage of the Duke of York to th~ 
Duchefs of Modena, and the Princefs of Orange's Cafe, which 
are very ihong. As to Education, that is a Confequence 
of Marriage, a fortiori becaufe Education is of greater Con
cern than Marriage; for, the Education concerns the Pub
lick n1uch more, the other private Life only. Now the 
principal Articles in that Match of Charles the Fira, was the 
Education of tho{e Children, and by fecuring the Education, 
they fecured our Religion from Popery, in the Opinion of 
both Courts. The Cafe of the Duke of Gloucefler runs 
throughout as an Authority, and the Governor or Preceptor 
fubmitted to it after a Contefi. 

Argument If the contrary were true, this would be a monfirous In-
from Incon- • £' 1 1 Fl' 1 d . j h 
venience. convemence, Jor t len t Je at Jer mig 1t evne away t e 

Opinion for 
the King. 

As to Mar
riages. 

Heir to tbe Crown, and they might bring him up as they 
pleafe, a Mahomctan, or what nor; and this Devife could 
not be altered until the Heir came of Age. Vaughan 180. 

That Cafe of Edw. 5. was only about the Santtllary, that 
was the Contefi there and nothing more. 

Bury Chief Baron: As to Marriages that Prerogative in 
the Crown is very clear, the Crown has had it in all Ages, 
and claimed it as their Right, that of dabimus & conce/}imus 
in Rymer, is very {hong; in all Times it has been accounted 
a Crime to many any of the Royal Family without Leave 
from the Crown; and all that have had a Hand in fuch 

1 ~~ 
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Marriages have been accounted CritninaI. As to Educ.ation, ~sto Edl!ca

fo many Infiances cannot be expected, becauie it has feldom tlon. 

happened that there are Grandchildren in the Royal Family. 
The Cafe of the Duke of York's Children is {hong; the Kina 
claimed it as a Right, and made the Contract, and th~ 
Duke gave it up. As to the Authority of the Haufe of 
Commons, they did not interpofe as a Legiflature, and tha t 
affirmed the Power of the Crown. Tho' tbere be a Law 
to the Contrary, yet the Parliament may interpofe. I own 
I did not think that [0 many Precedents could be fcmnd, as 
are here produced both as to Marriage and EduGltion 
too. 

Kino Chief Juitice, afterwards Lord Chancellor: 'The 0hPicnioll for o t e rown. 
Queftion is, \Vhether the Care and Approbation of Mar .. Marriageso 

riages in the Royal Family, exclufive of the Father, belong 
to the Crown? That Quefiion doth not touch the Paternal 
Right, to be fure, but the ~lefl:ion is, \Vbether fucb Mar-
riage can be without the Confent of the Crown? and th~ t is 
plain it cannot. As to Marriages in faa in the Royal Fa-
mily, Nobody can Inflance any to be made thefe 500 Years 
without the Crown's Confent; the Crown in faa has done 
it, and where the Crown has not been confulted, it has been 
confidered as a Crinle. The Cafe of Lord Brandon in Precedents 

. r confidered. 
H. 8.'s TIme, and the Cale of Lady Arabella are ihong 
Precedents. It was taken for granted that it was a Crime 
and Contempt in the Iafl Cafe; jf this had been no Crime, 
the Countefs of Shrewsbury could not have been guilty of 
any Critne whate\'~r" The Houfe of Commons Addreis in 
1673. was ridiculous, if the King had no Power. As to 
Education, fo many Inflances of Marriage is a good Argu
ment for Educa"tion too. But it i3 objeB:ed this invades the 
Right of the Father; not at all fa, nor is this againfi the 
Law of God in any Sen[e, for Duty to Parents is fiill fub .. 
jeCl: to the publick Good, and there is a Duty flill to the 
Mother as well as to the Father. 

In the next Place, this is not a Guardianlhip by Tenure, Difl:in8:ion 
r ' , h" CAd ·f h b ..., d' between 10 IS not WIt In 12 are 2. nIt ere e a Lillar 1ar.- Guardian-

fhip by Prerogative, as this is, it could not be within that {hip by Tbe-
nure and y 

5 S Statute; Prerogative. 
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Statute; which {hews, that this could not come in Q.tefiion 
in Weftminfter-Hall or our Law Books; we can learn it no 

Precedents otherwife than by FaCls or U[age. You could have no In
c;onfidered. fiance but from Edward the Black Prince to Charles the Firfi's 

Time, you could have none in all thefe Reigns. As to that 
Cafe of Edw. ~. that is only of a Q.leen who claimed it in 
the San(luary, but it does not fOllow that it was Law. 
Ru./hworth in all the Addreffes about the Palatinate, mentions 
the Children of the Palatinate. It is reafonable to fuppofe 
the King did take Care of the Education of the Princeffes of 
Orange and Denmark. By Order of Council, the King de
clares he had concluded that Marriage, and that fhews it was 
done by the King's Authority. In that of the Duke of 
Gloucefter, every Body knows the King appointed him his 
Tutor. The Addrds of the Haufe of Commons was to 
remove hilTI; why fhould the King remove him if he had no 
Power over him? So chat I am clear the King has this Pre~ . 
rogatlve. 

Opinion for Lord Parker Chief J ufiice of England, and afterwards 
the King. Lord Chancellor of Gredt Britain: I am of the fame Opini-

on \vith my Lord Chief J uftice King. The firft Queftion is, 
Marriage. The Care and A pprobation of Marriages in the Royal Fami

ly; in pri\Tate Families, if a Daughter grows up and is 
marri2geable, ·there is no Law againH the Daughter's marry
ing againfl: the Father's Confent; but if againft the King's 
Content, and fhe is one of the Royal Family, that is againfl: 

Fifth Com- Law exprei1y. The fifth Commandment requires Obedience 
mandment. from the Grandfon, as wen as from the Son. If the Grand-

father command the Son any Thing, the Son ought to com
ply, elfe it is Difobedience, and in the King only to com

Education. mand. Then 'as to the Education of the Royal Family, 
that is in the King only as his peculiar Prerogative. The 

Prececients Marriage Articles of Car. '. is a very flrong Cafe, and 
confidered. 

fhonger than I could expe8: to find it. There being no 
Grandchildren fince Edward the Third's Time, fo 11lany In
fiances cannot be produced, nor can this happen, but where 
there is a Difagreement in the Royal Family; in this 
Cafe of Car. I. it is not only an Agreement, but a folemn 
Treaty upon Oath, and many Years a doing. The King 

2 did 
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did not need to enter into a Treaty, if the Prince had it 
in his own Power intirely; but he fays conditionally, if 
this devolves to me, then I win alter it. The ContraCl 
was not of fo llluch V{e if the Grandfather lived, but if be 
died it would devolve to him, and then he would alter and 
enlarge it. And whether this ContraCl was well or ill 
made, is not the Q!.leil:ion, and nothing to the Purpofe; 
there was a Power to make this ContraCl in the King, nor 
is it a Q!.le il: ion , whether an ill V[e be made of the Power 
or not; but the Prince has almoil: in exprefs Words faid, he 
has not that Power; the Power is not in the Prince till it 
devolves to him as King. And this was on a very folenln 
OccaHon. It is never to be fuppoied the King will make 
an ill Ure of any Power he has by Law, nor is it to be pre
fumed the King will do wrong, becau[e all Power is com-

• 

mitted to him by Law. You Inay fuppo[e any SllbjeCl, The King 

tho' never fo great, to be in the wrong, but not the King; is ~ot tOd be 
p:-ewme tQ 

no Man that talks like a Lawyer can fay otherwife, and do Wrong. 

therefore I think clearly this is the King's Prerogative. Conclufion 
for the Pre-

h
r· . c. d d . 11_ rogative. 

Both t ele OpinIons were arterwar s rawn up' In lilort 
by the Ten J lldges, for the Prerogative, and a1[0 in fhort .. 
by the two Judges, that differed in Opinion from the Ten, ~~e w~;~m .. 
againil: the Prerogative, and were delivered feverall y under drawn up. 

their Hands to the Lord Chancellor to deliver to the King. 
That of the Ten Judges is as follows. 

To the King's mofi Excellent Majefly. 

Mcry it pleafe your Majefly, 

I N humble Obedience to your Majefiy's Commands figni- Of Ten 

Bed to us by the Right Honourable the Lord Chancellor, lh~d~::r!;' 
requiring the Opinion of all your MajeHy's Judges upon the tive. 

following Q.leilion, viz-

" \Vhether the Education and the Care of the Perrons of 
" his MajeHy's Grandchildren, now in England, and of Prince 
" Frederick, elden Son of his Royal Highnefs the Prince of 

" Jfales, 
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The Grand Opinion, &c. 

" Wales, when his MajeUy {hall think fit to caufe him to 
~, corne into England, and the ordering the Place of their 
" Abode, and appointing their Governors and Governe1fes, 
" and other Infhuaors, Attendants and Servants, and the 
" Care and Approbation of their Ma~riages, w lien grown 
" up, belongs of Right to his ~1ajefly, as King of this 
" Realm, or not? 

We whore Names are hereunto fubfcribed, being Ten of 
your Majefty's Judges, together with the other two Judges, 
having taken the fame into Confideration, and after the moil: 
diligent Search that we could in this Time make into ACts 
and Proceedings of Parliament, Treaties, pllblick Inftruments, 
and Records, Hiftories and Law Books, and Confideration 
of the Powers and Prerogative~, which from Time to Time 
in very many Inflances have been exercifed, and owned to 
belong t9 your MajeHy's Royal Ancefiors and Predeceffors, 
with relation to the Marriages and Care of the Perfons of 
the Branches of the Royal Family, and of the great Concern 
0'£ the whole Kingdom in fa important a Trua, and after 
having, purfuant to your Majefty's farther Command, figni
fled in like Manner to llS, heard a learned Serjeant at Law, 
who, by Command of his Royal Highnefs, laid before us, 
feveral Things relating to the Quefiion aforefaid; and af. 
ter feveral Conferences, and Deliberations upon all the Mat
ters aforefaid, and what occurred to llS, and the other Judges 
thereupon; we are hUlnbly of Opinion, That the Educa
tion and the Care of the Perfons of your Majefiy's Grand
children now in England, and of Prince Frederick, eldeft 
Son of his Royal Highnefs the Prince of 11'ales, when your 
Majefty Ihall think ht to callfe him to come into England, 
and the ordering, the Place of their Abode, and appointing 
their Governors and Governe{fes, and other Infiru8:ors, At
tendants and Servants, and the Care and Approbation of their 
Marriages, when grown up, do belong of Right to your 
MajeUy, as King of this Reahn. 

I All 



The Grand Opinion, &c. 

All which we moft humbly fubmit to your Royal Ma .. 
jefty's great Wifdom. 

Parker. 
P. King. 
T. Bury. 
L. POW)s. 

J. Blencoe. 
R. Trac'Y. 
Robert Dormer. 
J. Pratt. 

437 

The King 

This Opinion, together with the Opinion of the two other ~~::7tu(r~_ 
Judges, his Majefty was pleafed fometime after to commu- ~~:hop::i~n 
nicate to his Privy Council, as follows. of the two 

diffenting 
]udg(s) to 
the Privy 

J. Mountague. 
ForteJcue A. 

At the Court at Kenfington the 1ft of July Council. 

1718. 

PRESENT 

'The King's mofl Excellent Majefly in Council. 

HIS Majeily was this Day pleafed to communicate to 
the Lords of his moft Honourable Privy Council, that 

his Royal Pleafure had fame Time fince been fignified to 
his Judges, by the late Lord Chancellor Cowper, [hat they 
fhould give their Opinions upon the Q.leftion jufi before 
mentioned. 

And that his Majefly, having afterwards been informed that 
fome of the Counfel of his Royal Highnefs the Prince of 
Wales expreffed a Defire to lay before the Judges fomething 
relating to the Qleflion aforefaid, had further fignified his 

5 T Royal 



The Grand Opinion, Eic. 

Royal Pleafure to his ] udges, that anyone fingle Perfon, that 
Ihould apply to the [aid Judges for that Purpofe, fhould be 
admitted to lay before them what fuch Perf on fhould hav~ 
to offer from his Royal Highnefs. And that the Judges 
had returned their Anfwer to the faid Qgeftion, which An
fwer his Majefiy was pleafed to order to be read this Day 
in Council, and the fatne was read, whereby it appeared 
that the [aid Judges had taken the faid Q-leftion into Con
fideration, and had heard a learned Serjeant at Law, who by 
Command of his Royal Highnefs had laid before them fe
veral Things relating to the Q.lefiion aforefaid; and that ten 
of the Judges, that is to fay, Thomas Lord Parker, now Lord 
High Chancellor of Great Britain, then Lord Chief Jufiice of 
the Court of King's Bench; Sir John Pratt, Knight, now Lord 
Chief Juftice of the [aid Court of King's Bench, then one 
of the Juftices of the faid Court; Sir Peter King, Knight, 
Lord Chief J ufiice of the Court of COlnmon Pleas; Sir Tho"· 
mas Bury, Knight, Lord Chief Baron of the Court of Ex· 
chequer; Sir Littleton Powys, Knight, one other of the J u· 
f!ices of the Court of King's Bench; Sir John Blencoe, 
Knight, Robert Tracy and Robert Dormer, Efquires, Jui1:ic~s 
of . the faid C~urt of Common Pleas; Sir 'James Mountague, 
Knight, one of the Barons of the Court of Exchequer; and 
Sir 'John Forte/cue Aland, Knight, now one of the Jui1:ices 
of the Court of King's Bench, and then one of the Barons 
of the CQurt of Exchequer, were of Opinion, 

" That the Education and Care of the Perrons of his 
" Majefty's Grandchildren now in England, and of Prince 
" Frederick, eldeH Son of his Royal Highnefs the Prince of 
" Wales, when his Majefly {hall think fit to caufe him to 
" come to England, and the Ordering the place of their 
" Abode, and Appointing their Governors and Governeffes 
" and other InflruB:ors, Attendants and Servants, and the 
" Care and Approbation of their Marriages when grown up, 
" belong of Right to his Majefly, as King of this Realm. 

The Opini- And that Robert Price Efq; one of the Barons of the 
;;oo~i~:t_ Court of Exchequer, and Sir Robert Eyre Knt. then one of 
in~ J ud~es. 2 the 
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.. . 

the Jufiices of the aforefaid Court of King's Bench, and 
Chancellor of his Royal Highnefs the Prince of JYales, were 
of Opinion, 

" That the Education and Care of the Perfolls of his For the 
" M . J1' G d hOld h d' h 1 fl· Prince as to aJeny s ran c 1 ren, t e Or ermg t . e Pace 0 t leIr Education, 

" Abode, and Appointing their Governors and Governeffes, bU,t for the 

d 'h fi n ~ KIng as to "an or er ,In ruuors, Attendants and Servants, belong Marriage) 

" to the Prince their Father, but that, the Care and Appro- nd?texcjlu-

b · f h .. b 1 . mg t le " atIOn 0 t elr MarrIages, when grown up, e ong to hIS Prince. 

" Majefiy as King of this Realm". Adding, " That in 
" what concerned the Marriage they defired to be underfiood 
" as fpeaking of a Care and Approbation not exclufive of 
" the Prince their Father. 

This Sir, is our humble Opinion, but when we acquaint 
your Majefiy that the Care and Approbation of the Marriages 
of your Grandchildren belong to your Majefiy as King of 
this Realm, we defire to be underfiood as ipeaking of a 
Care and Approbation not exclufive of the Prince their Fa-
t;her; but as your Majefiy's Care will be always ilTIployed Reafons of

for the Good of the Royal Family, and the \Velfare of your fered. 

People; fo it is a Duty incumbent upon every Member of 
the Royal Fanlily to apply to your Majefiy, and receive 
your Royal Approbation upon every Occafion of this Kind. 
For we nod that all Negotiations of Marriages in the Royal 
Family, have been carried on by the Intervention of the 
Crown, and fuch Marriages as h~ve been contracted with-
Ollt the Royal Confent and Approbation, have been thought 
Contempts of the Regal Authority; but we find no In-
fiance where a Marriage has been treated by the Crown, 
for any Perron of the Royal Family, without the Confent of 
the Father; and we beg Leave to affiue your Majefiy, that 
there js no one Exprei1ion in any of our Law Books that 
warrants any fuch Affertion. 



440 
I· 

1he Grand Opinion, &c. 

As to the other Part of the Quefiion, in Anfwer to which 
we cannot concur with the other Judges; it is our Duty 
humbly to lay before your Majefiy, that in our Opinion 
the Father hath in all Cafes a Right to the Cuflody and 
Education of his Children; and this we take to be clear 
from the general Rule of Law. 

Robert Price. 
Robert Eyre. 

". 

THE 
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T A B L E 
OF 

~bt ~~tnttpal ;fflatttts. 

abatement. An ACtion will not lie for Cojls by the 

P 
LEA of Alien Enemy, how to be 

. pleaded, when in Abatement of 
the Writ, and when in Bar. 

Page 221 

Name of Damages. Page 117 
There cannot he an Atl:ion upon the 

Cafe) and upon the Statute. 126' 

Whether Cafe will ~ie for arrefting with-
out Caufe of Achon. 256 

aaion anll affion on tbe QI:nfe. 
Tit. lltreff. 

See 
The Anfwer of all the Judges, when 

demanded by the King, What Remedy 
was there if a Man bring a falfe Ac
tion? 262 

gXntliraltp. 
An ACtion on the Cafe, for Goods 10ft 

out of the Ship, will lie either againft 
the Mailer or Owners. 35 

A good Argument that an ACtion will Mafter of a Ship prohibited to [ue the 
not lie, if no Precedent of fuch an Part-Owners in the Admiralty for Sea .. 
ACtion being ever brought. lOS . m:n~ .Wages .which he had paid. 23° 

Anfwer to the Objetl:ion from neW Ac- ProhIbItIOn demed to a Seaman's Suit in 
tions on the Cafe. 109 the Admira~ty, for Wages upon a 

ACtion on the Cafe will not lie for Contract with a Freighter, it need 
fcandalous Words [poken in the not be jitper altum rnare. ibid. 
Haufe of Commons. tibid. 

Why ACtion on the Cafe lies for a falfe ~l'O\lo\UfOl1. 
Return. ibid. 

Given only out of Neceffity, becaufe Advowfon, what paifes it. 
other wife the Patty would be with
out Remedy. I 10 

If there be an Injury, tho' no Damage, 
ACtion will lie at Common Law. I I I Amendment on paying of Co£l:s of the 

But it will not lie for detaining a Lega- Venire in a Declaration in Cafe, for 
cy, or Breach of Trull. . Jbid. \ negl!g~nt1y keeping his Fire, after If':' 

No ACtion at Common Law WIll he for fue Jomed, &c. 23
1 

a Parliamentary Right; it mu£l: ~aye N. B. This ACtion taken away by Sta-
a Parliamentary Remedy. tbtd. tute 10 Ann. cap. 14· 

5 U Defcn-



The TAB L E of the Pri1Jcipal Matters. 
Defendant may plead De 12OVO. Page 

23 I 

Amendment of Information on Statute 
of Dfury refufed, becaufe a popular 
Action. 232 

Amendment of Declaration in ff<!ji tam 
in Dfury, after Demurrer allowed, in 
what Cafes to be refufed. 277 

9nnuitp. 

A Man devifes an Annuity charged on 
his real Efiate to his Sifter and Heir 
at Law, (who is a Feme Covert) and 
a Portion for her Daughter, and by 
Codicil fays, On Condition that they 

. releafe all Right, &c. Debt cannot be 
maintained for the Arrears of the An
nuity incurred during the Coverture, 
the Sifter being dead and hot having 
releafed. 188 

!arreft. See a1fo Tit. lRc(cue. 
Whether Cafe will lie for arrefiing with-

out Caufe of Action., Page 256 
The Anf wer of all the J lldges,' when 

demanded by the King, What Remedy 
was there if a Man bring a falfe Ac
tion? 262 

It ought to be an Action for falfe 1m .. 
prifonment. 266 

~rm!,. 

On the ACt concerning Army Accounts. 

344 

9trumpfit. 

Difference between a Debt and Indebi-
tatus 4!!itmpjit. 197 

Indebitatus AfJitmpjit lies for Goods fold 
from Plaintiff by Defendant. 278 

9ttainner. 

Attainder by Statute, pardoned. 397 

~berment. 

By a fianding Order of the Houfe of 
Lords. made' 24 Marcb 1725, Ap
peals are to be brought within five 
Years after the Decree or Order, in the 
Court below, is figned and inrolled. 

10 Nul tiel Record being in the Negative:; 
need not be averred. 339 

llppenI~ to ~emons. See alfo Tit. 
:w>OO~ and Tit. ~~ners+ 

An Appeal to Seffions, not faying by 
whom, allowed. 301 

Appeal on Poor Rate may be to Borough 
Seffions. 32 5 

An Appeal from an Order of the Jufiices, 
in Relation to the Highways, mufi be 
to the next Seffions. 32 7 

9ppofntment. 
Appointment of Eil:ate purfuant to a 

Power, where good. 339 

gpp~entfce. See alfo Tit. l~oo~. 

Variances between a Condition and a 
Conviaion, hdp'd by Averments. 
which were not traverfed. 356 

~tlrum l~eginae. 

Aurum Regillce, what. 39S 
~emedy for Aurum Regime. 399 
Keepers and Receivers of it. ibid. 
Clerks of her Writs to levy <l£een Gold. 

ibid. 
In Edward IV:s Time the ~en had 

800 t. for ~e:en Gold. 400 

lean ani) ~a(I=')50tttJ. See alfo Tit. 
SDutlatu~!,t 

~pprentice) now to be dif.charged. 312 ON a ConviCtion for a Forcible De~ 
tainert on a Writ of Error brought, 

a ~ 
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The TA B L E of tIle Principal ]J;[atters. 

the ~ourt. will not take Bail. Page 39 
Nor bemg m Execution on an Indict-

ment. ibid~ 

..A Meff~nger can~ot take Bail. 142 
Perfons m ExecutIOn are frequently bail
. ed while the Return of "'an Habeas 

Corpus is under the Confideration of 
the Court. 242 

Bail-Bond to appear on a Day not in 
Term, ill. 363 

Bail-Bond affignable, tho' Defendant not 
arrefied. 364-

Sheriff may affign Bail-Bond after he is 
out of his Office. £bid. 

nail-Bond, when and where it may be 
made. 365 

The Court will take Notice of its own 
PraCtice. ibid. 

.No good Plea to ACtion by Affignee of 
Bail-Bond. ibid. 

ACtion by Afiignee of Bail-Bond, where 
to be brought. 366 

In fuch Cafe no need to name Witneffes. 
ibid. I 

ACtion by Affignee of Bail-Bond. ibid.' 

Bill of Exchange need not fay Value 
received. Page 282 

A Man may draw a Bill on himfelf. ibid . 

'JOonn. 
Condition of Bond to pay Money) the 

Plaintiff affigned a Judgment which 
he had recovered, whether it was a 
Condition precedent. 145 

The Affignment and Payment to be con-
comitant. 149 

Nothing makes a Bond void but Pay .. 
ment. 150 

Tender and Refufal, how to be pleaded. 
ibid. 

Refignation Bonds are allowable. 35 1 
Bond in Refiraint of Trade may be good 

on a particular Confideration, which 
is reafonable. 296 

As where the Defendant was taken in as 
a Servant without Money, where a 
confiderable Sum might be reafonably 
expeCted. 298 

Whether Bail-Bond may be for more --;-----.----------. 
than the Sum in the Writ. ibid. 

ACtion may be brought by the Executor 
of an Affignee of Bail-Bond, it being 
an Interefi vefied. 367 

Action by Afiignee. ibid. 371 
What Bail-Bond fufficient. 368 
What is not Letting a Bailiwick to Farm. 

ibid. 
Bail, how to be taken by the Sheriff. 369 
Afiignment to the Ufe of the Plaintiff. 

ibid. 
ACtion by Adminifiratrix, Affignee of 

Bail-Bond. 370 

Bond good without a Date. ibid. 
Bond to Marjbal's Court Prifon Keeper, 

how to be pleaded. ibid. 
The like. 37 I 
Two WitneiTes neceiTary to Affignment 

of Bail-Bond. ibid. 

'!)fU of QJ;,tcbangc. 

Draught to pay Money out of growing 
Subfifience, whether a Bill of Ex
change. 28I 

~ertific"te. See Tit. J1!lOO~. 

QI:cttio!arf. 
A Certiorari the mofi proper way to 

have a ConviCtion by a Jufiice of 
Peace examined, and not a Writ of 
Error. 175 

{[beat. 
The Judgment againft a Phyfician for 

abufing and cheating a Patient pre
tending him to 'be mad. I66 

<!rbutcb. 
Church Rate variable. 346 
~akers fuable in Spiritual Court for 

Tithes or Repairs of Church, tho' 
Statutes give Remedy before Jufiice~ 
of Peace. 347 

<!totJicfl. See mill. 
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The TAB L E of the Principal Matters. 
,,') 

([ofn. See lPigb ~reafon. 

([ommfffion of ~C1nrr~. 
On a Clerk. of Commiffion of Sewers 

being turned out by fucceeding Com
mifiloners, a Rule granted to thew 
Caufe, and a Certiorari to remove the 
Orders. Page 374 

~tere, Whether fuch Clerk be only at 
Will. ibid. 

([ommitment. Vide alfo Tit. Jl:>abeag 
([O~pU~. 

Commitment in Execution upon a Penal 
Statute, ought to fay for how long. 

274 

(!tonllftfotl ann ~onnitfon p~ecenent+ 
No fet Form of Words to make a Con-

I dition, but it muft be conftrued ac
cording to the Intent of the Parties .. 

147 
A Man deviCes an Annuity charged on 

his real Efiate to his Sifter and Heir at 
Law, (who is a Feme Covert) and a 
Portion for her Daughter, and by Co
dicil fays, On Condition that they re
leafe all Right, &c. Debt canhot be 
maintained for the Arrears df the An
I'mity incurred during the Coverture, 
the Sifter being dead and not having 
releafed. 188 

Argument, that this is a Condition pre-
t cedent. 190 

Whether precedent or fubfequent it 
ought to be performed. 191 

If precife Performance be impoffible, the 
Party muil: go as near as poffible. ibid. 

Words make a Condition in a Will, 
which do not in a Deed. 192 

If it be a Condition fubfequent it ought 
to be performed in her Life-time. 195 

A Requeft not ncce1fary. ibid. 
Where two ACts are to be done, and 

to one a Time is prefixed, but not to 
the othet, that which has a Time 
Frefixed mull: be done firft. 148 

:.1 

([0 ntl able. 
IndiCtment for not taking the Office of 

Conftable, what it ought to !hew. 
Page 127 

Conftables of the Hundred are proper 
Officers of Juftices of the Peace. 128 

An Offence if a Conftable does not re
turn the Warrant by which he was 
to levy a Penalty. £bid. 

Confl:ables are Officers at Common Law 
and were Conlervators of the Peace: 

129 
An High Conftable an Officer at Com-

mon Law, and not by Statute, con
trary to the Opinion of Lord Coke~ 
4 In}l. ibid. 131 

Conftables are made fubject to Juftices of 
Peace by AB: of Parliament. 13 0 

That a Conftable may keep his Warrant 
if he certifies what he has done there ... 
on. 13i 

Qtonufam:e. 
When and how Conu[ance by the Uni": 

verfity of Cambridge is to be claimed. 
155, &c. 

How the Univerfity is to claim Conu-
fance. 28<;) 

Qtol1uffffon. 

Writing a Libel no good Caiife of Oif
franchifment before ConviB:ion. 275 

Cau[es of Disfranchifing before Convic-
tion or without it. 276 

Corporation may remove a Capital Ci
tizen for Offence againfi: his Duty~ 
without Conviction at Law. ~oO 

Qto~po~atfon. 

Corporation may remove a Capital Ci
tizen for Offence againfr his Duty, 
without ConviCtion at Law. 200 

There are two Sorts of Corporations; they 
are for publick Government; zdly for 
private Charity. 299 

Difference between them. ibid. 
'!tofftl. 



: .. ' 7-~-2:~e'-1' .-. -- .,. ,." (~ 
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,([ oft~. See Jj!)arlfament. 
No Cofrs given at Common Law in any 

Cafe whatever. Page 116 
No Cofts are now given in real ACtions. 

ibid. 
No Cofts given in a f<.!fare 1mpedit. I 17 
And till of late no Cofts were given in 

a Scire Facias and Prohibition. ibz'd. 

(!tount. See DeclaratIolt. 

Q!O\1£ltant. 
Y bU cannot take Advantage of any Co

venant omitted in Plaintiff's Declara
tion on an ACtion of Covenan t, with
out craving Oyer. 354 

([uffom. 
The Court not bound to take Notice of 

Cufioms, unlefs pleaded. 347 

QCmlom nnn ~oppboln. Vide (!1;bi. 
l1ence. 

A Trial at Bar to prove the Cufiom of 
a 'rmant-Right Efrate, where there is 
a general Fine on the l)eath of the 
Lord in the three Northern Coun ties. 

41 
The Cufrom of other Manors in the fame 

Counties allowed as Evidence, why. 
ibid. 

Cufroni that a Copyholder ihould, up
on the Change of every Lord, pay a 
Fine, is a void Cnftom. 42 

Unleis the Change be by the ACt of God. 
ibid. 

Or if the Tenant alters the Efrate. ibid. 
TenaBt's Right, what. ibid. 
The Word Grejham in Court Rolls from 

the Saxon W ord Ii~J1ruma, Gterjuma 
fignifies Prtemium, Compenfotio. 43 

Tho(e who had lfke Efrates, not good 
WitnefTes. ibid. 

Proof of Steward's Hand yv riting re-
quired, tho' above 40 Years. ibid. 

The Cufrom of a Tenant-Right Eil:ate 
in the County of Weflmorland, during 
the Joint Lives .of Lord and Tenants, 
efrabliihed by Decree in Chancery. 

Page 44 
Arbitrary Fines limited. 45 
General and dropping Fines. ibid. 
Lord cannot alter the Contingencies. 46 
Arbitrary Fines have been fettled by 

l)eeds. ibid. 
Subfrance of fuch Deeds. 47 
Thofe l)eeds confirmed by l)ecrees in 

Chancery. 49 
Appendix to the foregoing Cafe. 56 
Whether a Lord of a Manor can enter 

upon his Copyholder in Fee, and cut 
down Timber, not leaving fufficient 
Eftovers; i 52 

The Lord of a MaLlor cannot enter on 
his Copyholder, and ctit down Timber, 
without ~he ·Tenant's Confent. ibid. 

A Cufrom of a Copyholder to cut down 
Timber, and to {ell it, has been held 
to be a good Cufrom. 153 

The Tenant may maintain an Action a
gainft the Lord, becau[e of his Po[
{efiion. ' 154 

Cuflomary Lands are fometimes called 
Freehold. 227 

Freeholders in a Manor to prefcribe, 
f3c. and not to lay a Cufrom. 339 

IDu!'+ 
jNdeb£tatus Aj{umpfit was hid the 26th 

of March; Defendant pleads a Ten
der before the ACtion brought, 2d of 
April; the Plaintiff replies, That after 
the Promife made in the l)eclaration , 
and before the 'render, he fued a La-
titat the 12th of February in the fame 
Year, returnable, &c. aijque hoc, that 
the Defendant made a Tender before 
the 12th of February; Judgment for 
the Plaintiff, the Day being immate
rial. 375 
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The TAB L E of the Principal Matters. 

The ConfiruCtion of the Word !l1ue ill 

IDnmnnt=feafant. See alfo Tit. ~tCf· 
pnr~. 

a Deed. Page 13~ 

Deliner!'. 
Whether in Plea in Trefpafs for taking 

Cattle Damage-feafont, the Defen
dant need fet out the Title. Page 255 

Damage-feaJimt pleaded in Trefpafs, &c. 
381 

Dean ann QIbapter. 

De1ivery of Goods to a third Perfon in 
SatisfaB:ion for a Debt, by a Perfon, 
who ~fter Delivery becomes a Bank ... 
rupt, Good, tho' Cfjluy que 'J'rz!fl, 
not having Notice, did not affent until 
after the Bankruptcy. 353 

A Grant of the Crown which was void 
at Law, made Effectual by an ACt Qf 
Parliament, which amounts alfo by 
Implication to a Difpenfation with 
the Statutes againil: Pluralities, and the 
local Statutes of a Dean and Chapter. 

222 

Where the Interdl: of a Prebendary can
not be bound by a Majority of the 
Dean and Chapter. 223 

Dean and Chapter where of Royal 
Foundation, not Vlfitable by the Bi
!hop. 32 9 

Debt. 

Demurrer. 
Demurrer to the Declaration, for that 

there were no Pledges to the Writ, 
Judgment for Plaintiff, for he may 
enter Pledges at any Time. 330 

Departure. 
What is a Departure. 333 
Rejoinder which fortifies the Bar is not 

a Departure. 34I 
A Replication which purfues the Decla-

ration, is no Departure. 349 

Debffe ann ~XtCtttOl!' Debife. Vide. 
Difference between Debt and Indebitatus [[lUI. 

Allumpfit. 197 

Declaration. See al[o IDemutret. 
Where a Declaration need not conclude 

'Tam pro Domino Rege quam pro /eip'/o. 
278 

A Statute, how to be laid in the Decla-
ration. 372 

In Battery, two COll n ts, the firfi good, 
the fecond was with a Cumque etiam, 
and intire Damages; Judgment was 
arrefied. 376 

Count ought to be pofitive and affir-
mative. ibid. 

Count helped by Plea. 377 

IDeen. 
Difference between a Deed and 'a Will, 

as to Latitude of Confiruction, the 
Reafon. 21 

IDiSfrancbifement. 
Writing a Libel, no good Caufe of Dif

franchifement before ConviCtion. 275 
Confent to be turned out, is not a Re-

fignation. ibid. 
Caufes of Disfranchifing before Convic-

tion or without it. 276 

iDirpenfation. See Dean ann Ql:bapter. 

IDftlrer~. 

Diftrefs of CareC!at' tritici for Arrears 
of an Annuity, good. 361 

IDutft~. See Tit. ]l1rO~matiolt. 

What is the true Method of. computing 
the Duties on unrated Eafl India 
Goods upon Stat. 2 Anne and feveral 

other 
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other Statutes, and what Allowances 
are to be made. Page I 

Difiinction between the Grofs and Neat 
Duties on fuch Goods. ibid. 

The right and true Method for afcer
taining the Values and computing the 
Duties of fuch Goods. 7, 14, esc. 

Decree of the Court in Favour of the 
Crown. 7 

Proceedings in Purfuance thereof before 
the Deputy Remembrancer. 8 

A State of the Method of computing 
the Neat Duty. 10 

The Computation may be made by the 
Golden Rule of common Arithmetic. 

13 

Qfaft 3!lltlfa ®OOtl~. See IDutie~. 

<!Erro~. 

mutit of ~tro~. Vide SDutlaw~~. 

A W fit of Error in all Cafes, except 
Treafon and Felony, is granted ex 
Debito 'Jujlitice. 37 

Severe Confequences of refnting a Writ 
of Error. 38 

The Writ allowed on Outlawry for 
Murder, the Witlleffes being alive. 39 

Reafons againft Error in Treafon and 
Felony. 40 

Writ of Error granted to reverfe an Out
lawry on an Indictment for a fca~d.a
lous Libel. 1bz d. 

By the Death ~f the King, a Writ. of 
Error in ParlIament abated; the Kmg 
being a Party, and the Return falling 
within the Reign of the Succeffor. 2 I 3 

The Reaf6n. ibid. 
A Writ of Inquiry executed on a Sun

day, naught, and Advantage may be 
taken on Writ of Error, tho' not af
figned for Error. 373 

~ftate. See alfo Tit. mill. 

(!ftlate fll f'eet~fmpIe+ 

The Word Het'rs not neceffary in a Will 
to create a Fee. Page 63 

Devife of Lands to one, paying to an
other a Sum in Grofs, or an Annui
ty for Life carries a Fee. ibid. 

So a Devife of Lands to A. paying fe
veral Annual Sums, was a Fee-timple. 

ibid. 
And fo is a Devife of all my Efiates 

and Hereditaments. ibid. 
Tho' in a Devife to Trufiees the Word 

Heirs is omitted, yet fince the Trufts 
which are to arife out of their Efiate 
are to continue for ever, the Trufiees 
take a Fee. 69 

~ffnte/~aif+ See alfo Tit. [[tiIl, £)e~ 
11ffe. 

Devife to Evers Armin for Life, and in 
cafe he {hall have I{Iue Male, then to 
fuch IiTue Male and his Heirs; this 
held to be a good DeviCe to the firft 
Son and Heir Male in Tail, and that 
he took by Purchafe. 28 

ConfiruCtion of a Will of Lands, whe
ther it gave an Efiate for Life only, 
or an Efiate-Tail. 58 

A DeviCe to one and his Iffue, he then 
having none, is an Efiate-Tail. 65 

DeviCe to one for Life, and after his De
ceafe to his Children, and that if he 
died without HIue, Remainder to 'J.S. 
fuch DeviCe did not take an Efiate
Tail. 69 

The Words q Thomas have no Male 
Wile, then William to have the Eflate, 
create a Tail. ibid. 

An Efiate-Tail cannot in a Deed be raifed 
by Way of ,Vfe, without the Word 
Heirs, but otherwife in cafe of 2. Will. 

74 
When llJue £hall give an Eftate for Life 

only. 78 
Devife to A. for Life only Jans Wajle, 

Remainder to the IiTue Male of his 
Body lawfully to be begotten, Re
mainder to the Heirs Male of the Body 

of 
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of fuch lifue, &c. Whether it be an 
Ell:ate for Life or an Efrate-Tail. 

Page 133 
Implication mull: not prevail againfl: ex-

prefs Words. 134-
By Lechmere that it is an Efrate-Tail. 

137 
By Parker, that it is an Ell:ate for Life 

only. 139 

Qfilate fo~ life. See ~ffate.~aiI. 

When !/Jite £hall give an Efiate for Life 
only. 78 

~binel1ce. See QtUilOU1, ([oppboln. 

Evidence of a Cnfiom in one Manor, 
. not allowed to prove a Cuftom in 

another. 4J 
But allowed in the three Northern 

Counties of Cumberland, Wejlmorland 
and Northumberland. ibid. 

Proof of Hand Writing required, tho' 
above forty Years old. 43 

<!E.reCttto~. 

ObjeCtion againft IjJile being Dejig1Jatio 
Per/once. Page 8 I 

1jfue; its Confl:ruCtion in a Will and in 
a Deed. 138 

The proper Meaning of thefe Words 
The Refl and ReJidue of all my Lands. 

182, 184-
Mufl: be meant the Refidue at the Time 

of making the Will. 183 
Court held (in the Cafe of a Devifee 

dying in Tefiator's Life-time) that a 
Devife of the Refidue would not can ... 
vey what was exprdly devifed before. 

ibid: 
EJquire and Gentleman no Variance, tho' 

the former mentioned in the Record 
and the latter in the Judgme!lt. 354-

ConfiruCtion of the Black Act as tG Dif"'; 
guife. 388 

<!E.rtent. 

Leave given to iffue an Extent upon a 
Statute Staple into all the Counties of 
England. 373 

An Executor of a Landlord £hall have jfailer of )RecorO. 
the fame Benefit of the ACt againfi 
an Execution, as the Tefiator might FAiler of Record, what. -aS3 
have had if living. 359 

. So an Adminifirator, but muil: come :ft" Jr1l1r. 
before Execution. 360 

([;,rpoHtion of muo~n~. See a1fo miU. 

Difference between a Deed and Will as 

An Ideot or Infant may levy a Fine. 

A Feme Covert may al(o. 
192 

ibid. 

to Latitude of Confiruction, the Rea- §o~cibIe Detainer. See alfo Tit. lin: 
fon for it. 21 nHtmeltt. 

N 0 Words in a Will to be rejeCted if 
they may have a reafonable Confiruc
tion. 25 

The Words £n Default of ruch IjJile, 
make an Eftate Tail. 30 

gJue is fometimes a W ordof Purchafe. 
73 

I!!ue when a Word of Purchafe, how 
conftrued. 74 

ConviCtion for a Forcible Detainer. 173 
Forcible Detainer puni!hable, tho' the 

Entry was peaceable. ibid. 
The Jufiice may Fine. ibid. 
He that can conviCt may fet a Fine. ibid. 
Whether Formality neceffary. 174-
Forcible Detainer only appears on View. 

Where Words may be rejeCted, or not. Rule where Matter IS 

ibid. 
found on an ACt 

ibid. 76 of Parliament. 
I Difference 
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Difference between ConviCtion and In-

dictment. Page 174 
It cannot appear on View, what Efiate 

he had. ibid. 
A Certiorari, the mofi proper way to 

have. fuch ConviCtion examined, not 
a Writ of Error. 175 

Forcible Detainer, puniiliable by IndiCt-
ment. 176 

Convit1:ion affirmed. £bid. 

~uatniall ann ~ua·tntnltllJfp+ 

DHlinCtion between Guardian{hip by 
. . Tenure and by Prerogative. 433 
The Judges affemble by the King's Or

der, and gave the Grand Opinion, 
wherein ten of the twelve Judges held 
that the Cart of the Perfons of his 
Majefty's Grand Children, and the 
ordering the Place of their Abode, 
and appointing Governors, &c. and 
the Care of their Marriages when 

, grown up, belongs to his Majefiy as 
King of this Realm. 435,43 6 

Two of the Judges contra. 43 8, 439 

See JPi!Jb ~tearon. 

An }Iabeas Cor/us ought not to be direc
ted to feveral Perfons in the Disjunc
tive. Page 2.!:; 

Whether Perfons in Cufiodv in B, R. 
be removable to any other Friton. ibi.!. 

Procedendo awarded where the Plaintiff 
removed the Caufe by Habeas Corpll5 
after Notice of Trial. 244 

Whether Habeas Corpus cum Couja lies 
to the Stannary Courts in COrJlu)ail. 

ibid. 
The Lord Warden is to come and claim 

his exempt JurifdiCtion. ibid. 
Whether an Habeas Corpus ad reJPond' 

will lie to bring a Perfoninto B. R. 
who is in Execution in a Civil Clllie 
in the Admiralty. 245 

Habeas Corpus de placito quod reddat does 
not lie without an Original. 246 

Procedendo awarded where the Return of 
Habeas Corpus cllm Cazlja was at too 
long a Day. 268 

An Habeas Corpus does not remove the 
Record as a Certiorari does. 269 

Difference between thefe Writs. ibid. 
Super/edeas granted to Habeas Corpus, 

&c. to Mayor's Court in the County 
Palatine of Chefler. 2"'0 

Habeas Corpus ad tefliJicand' moved fur. 
27 1 , 396 

Habeas Corpus to bring up a Prifoner to 

attend her own Trial. 27 I 

LORD Chancellor Macclesfield's Opi- Habeas Corpus ad tefliJicand' before }J
nion on the Habeas Corpus ACt. 102 ' :fEces of Peace. ilJ/'d. 

Habeas Corpus if it lies for. a Foreigner. Difference in Return of Habeas Corpus 
195 before and after ConviCtion. 272 

l1abeas Corpus to a Father to bring up 
his Daughter. , ~ ~6 

Has been in Cafe of a Wife. zbtd. 
Habeas Corpus in Term-Time, :eturn~bl~ 

on a Day certain and not unmedtat c. 
, 'b'd 1 t • 

Court refufes to grant the PqlJe. 197 
How the Keeper of Newgate ought to 
\ mention himfelf in returning an Ha
. beas Corpus. 24: 2 

Perfons in Execution are frequently Batl-
ed while the Return of an Habeas 
COfPZlS is under the Confideration of 
the Court. ibid. 

To whom an Habeas Corpus ought to be 
direCted. 243 

JPeirrs. See Tit. l~£tni1iltner, QI;ftntc, 
and Tit. Deutfe. 

Whether a Remainder, which is limited 
by "Vill to the Heirs Male of the Bo
dy of a Perfon who is living when 
the Remainder £hould take EffeCt, be 
a good Remainder. 20 

Such Remainder held good. 31 
The Various Significations of the Word 

Heirs. 22, 23 
That Heir may fignify the Heir Appa-

rent. 22 
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Where the Intention was, that the De

vifee iliould take as Heir Apparent, 
when his Mother was mentioned as 
living. Page :!4 

!I!ue if the Body of the fame Import as 
Heirs of the Body. 28 

DeviCe to Evers Armz'n for Life, and in 
Cafe he {hall have Iffue Male, then 
to fuch Iffue Male and his Heirs, held 
to be a good Devife to the fidl: Son 
and Heir Male in Tail, and that he 
took by Purchafe. ibt'tl. 

The Words Heirs if the Body now living 
will make an Eftate-Tail, tho' the Son 
took by Purchafe. 29 

The Word Heirs not neceffary in a 
Will, to create a Fee. 63, 69 

So the Truitees in a Will, when feve
ral Eftates are limited to arife out of 
their Eftate, wbich may continue 
for ever, {hall be conftrued to have 
a Fee without the Word Heirs. 62, 

63 
Heir ufed as a Dejignntz'o Perflnce. 77 

J1>hJb (!t:reafon. 

Perfons who are committed to the 'Tower 
for High Treafon, cannot make their 
Prayer at the Old Baily to be tried or 
bqiled. 101 

Their Commiffion at the Old Baily is to 
deliver the Gaol of Newgate. ibid. 

No Commiffion of Oyer and 'Terminer 
for Middlefex. ibid. 

Lord Chancellor Macclesfield's Opinion 
on the Habeas Corpus ACt. 102 

Treafon, when and where triable. £bid. 
One committed for High Treafon to the 

Gate-hou(e~ moved to enter his Prayer 
at the Old Baily, refufed. 103 

Attainder by Statute, pardoned. 397 
One Witnefs enough in High Treafon 

for Wailiing Guineas. ibid. 

IPhl'b1l1app. 
Court adjudged the Inclofure of High

ways was to the Damage of feveral 
Perfons, and ordered the Inclofure to 
be thrown open. 25 1 

2 

The EffeCt of an Ad quod damnum as t() 
altering an Highway. Page 25 1 

At what SeRions Appeal to be brought. 
ibid. 

The Writ is to be returned into Chancery. 

252 
Tho' the Return be favourable, a Licence 

is neceffary. ibid .. 
The next Seffions is the next after the 

Grievance. 253 
IndiCtment for inclofing an Highways 

what to fet forth. ibid. 
Surveyors of Highways to account at 

Special Seffions, and not at General 
Seffions ; in fuch Cafe a Certiorari. 

Perfons indiCted and found guilty for 
2 r!ot 

repairing an Highway, being indulged 
with Time to repair it, {hall payeofts 
to the Profecutor. ibid. 

Streets and Highways in London and 
M£ddlejex, an Order for cleaning them:. 
good. . 315,3 16 

-
]l1eot. See Tit. JLttnaticlt~ 

]nllfffment. See a1fo JLibel. 

I NdiCtment for not taking the Office 
of Conftable, what it ought to {hew. 

127 
IndiCtment againft a Conitable for not 

returning a Warrant to levy a Pe
nalty. ibid. 

The Difference between fucb Warrant 
and a Fierz' Facias. ib-id. 

In fuch an Indictment, where fuch Neg
lect happens in the King's Time, and 
continues in the ~en's Time, it 
ought to be faid Contra pacem of the 

. ~een as well as of the King. 128 

An IndiCtment founded on an Omiffion, 
never concludes Contra pac~m. 13 I 

Forcible Detainer, Funilhable by InruCt-
men~ 176 

]llfo~mation. See Tit. Dutiep. 
Information in Regard to the Method 

of computing the Duties on unrated 
EaJl 
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Eafl India Goods, upon Stat. 2 Anne, 
and feveral other Statutes. Page I 

Information grounded on the Statute 
of 10 Anne, prohibiting, under a Pe
nalty, the Mooring of any Ships at 
the ~een's Moorings. 32 

Held good, tho' the Averments not 
ftrittly within the Statute of 10 Anne. 

Amendment 
of UJitry, 
Attion. 

33, 34 
of Information on Statute 
refufed, becau(e a popular 

23 2 

]truc. 

IlJue is properly. a Word of Purch~fe, 
. and is (0 confirued, unlefS the Te

ftator's Intent appears to the contrary. 
65 

Is Nomen colletlt"vum, and as extenfive 
in a Will, as Heirs of the Body. ibid. 

Wile is a Word of Limitation and more 
expreffive than Heir if the Body, for 
it extends to all Iffues that can polli
bly be. 67 

I/lue is fOinetimes uCed as a Word of 
Purchafe, and fometimes as a Word 
of Limitation. 74 

When a Woed of Purchafe, how con-
ftrued. ibid. 

The Difference between the Word lJlue 
in a Conveyance and a Will. 78 

When Iffue is Dejignatio Perjonce, it can 
only carry an Eftate for Life to him 
whofe Iffue are to tal).e· by fuch De
fignation. ibid. 

The "Vord l/lue in a Will, where there 
is no Iffue in Being, is a Word of 
Limitation, and takes in the whole 
Generation. 84 

]tl'ngmcnt. 

A Judgment ought to be 
not conditional. 

pofitive and 

Of the King's pardoning Part 
Judgment in High Treafon. 

3!uncre ann 3:ltl1cre~. 

25° 
of the 

385 

Precedence of Judges on Promotion to a 
fuperior Court.. 382 

Judges are Affiftants in Dom' Proc'. Page 
3g4 

Declined giving Opinion on a Com~e~i-
tion for the Crown. zbtd. 

Ufual to afk the Judges Opinions in the 
Haufe of Lords, on repealing or ~.a
king any Law. zk1d. 

And on ~eftions which may come JU-
dicially before them. . 385 

Lord Chief Juftice of England, hIs Pre-
cedence of -old. ibid. 

Salaries of Judges. 3 86 
Diet in Circuits. 387 
When covered in Dom. Proc'. ibid. 
On the Demife of the Crown, the Judges 

thought it fafeft not to intermeddle 
till they had new Patents. ? ~9 

Judges Opinions in Criminal Cafes. zbzd. 
The Modern PraCtice. 390 
Judges are the King's Coun(el. 392 
An Extrajudicial Opinion condemne.d .as 

High Treafon. ~b:d. 
Chief Jufiice, how fworn. zbzd. 
Where Law doubtful, Reafon to pre-

vail. ibid. 
The Difcretion of the Judges, what. 393 
They are not to regard Letters, esc. ibid. 
Continuance of their Commiffions. ibid. 
Chief J uftice of B. R. how called in old 

Hiftories. 395 
Judges conftrue Statutes. 396 
The Judges affembled by the King's Or

der, and gave the Grand Opinion:. 
wherein ten of the twelve Judges held 
that the Care of the Perfons of his 
Majefty's Grand Children, and the 
ordering the Place of their Abode, 
and appointing Governors, esc. and 
the Care of their Marriages when 
grown up, belongs to his Majefty as 
King of this Realm. 435, 436 

Two Judges contra. 43 8, 439 

3!ttrh1iliffion. 

Danger of Clailiing of JurifdiCtions. 117 

Rule as to Admitting the J urifdiCtion of 
inferior Courts. 176 

Return which would ouft the Court of 
JurifdiCtion, refufed to be amended. 

273 

9JUt!,~ 
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3!ut!'. 
The Jury not bound by a Determination 

of the Houfe of Commons, nor by 
any Law in the World but their own 
Confciences; the Reafon why. Page 

117 

3lullfficutiOll. 

Jutlification in Trefpafs. 37,8 
Jufiificatior. in Trefpafs and falfe Impn-

fonment by Capias Ut/ega!'. 379 
Trefpafs, Jufiification by Officer. 380 

]Lam ,ella'. 

T HO' a Law be in fome fort Pe
nal, yet if it is a remedial Law, 

and beneficial for the Publick, it {hall 
have a liberal ConfiruCtion. 34 

If a Statute be beneficial to many, and 
puniih but a few, it is called A ~r~
cious and beneficial Law. zbtd. 

l.ibel. 

An IndiCtment for printing and publiili
ing a Libel, intitled The fifteen Pla$ues 
of a Maidenhead. 98 

Whether a Perfon certain muft be 
named, &c. to conftitute the Offence 
of libelling. ibid. 

Printing Bawdry which refleCts on no 
Perfon, not puniibable by Law. 99 

An IndiCtment quafhed when for lVIatters 
of Bawdry. 100 

By the Civil Law a Perfon conviCted of 
publiibing a Libel was efteemed In
famous, fo that he could not make a 
Will, or be an Executor or Legatee. 

ibid. 
But in :The King and Curl's Cafe in B. R. 

in an Indictment for pllbliiliing a Libel 
and Bawdy Expreffions, Judgment was 
given againft the Defendant. 'ibid. 

Whether a Secretary of State may law
fully commit a Libeller without Oath, 
&c. l~ 

2 

That no Commitment ought to be for a 
,Libel, until IndiCtment. Page 140 

It is too l~tt to except to the Commit
ment am!'r '.entring into Recognizance. 

142 
A Secretary of State may fend for and 

examine an Offender. ibid. 
A Me1fenger cannot take Bail. ibid. 
The Secretary's Warrant, }ega1. ibid. 
One fined on Confeffion in Court, that 

he was the Author of a Libel. 201 

Writing a Libel no good Caufe of Dif
franchifement before Conviuion. 275 

Time for Notice of Trial on an Infor-
mation for a Libel. 357 

lLicence. 
Lictlllce to preach, by whom grantable. 

345 

JLtUlitation~, ~tatute of l,imitntio!1~+ 
What Words will bring a Plaintiff out 

of the Statute of Limitations. 177 
Where fpecial Promife laid, iliall be 

proved. 180. 
Promife to the Adminifrrator good, with-

out a new Confideration. ibid. 
Acknowledging of a Debt after fix Years, 

takes it out of the Statute. 181 
That there is no Promife in Law. ibid. 
Not neceflary to name the Partner of 

the Inteftate who died before him. ibid~ 

lLunntick. 

The Judgment againft a Phyfician for 
abufing and cheating a Patient, pre
tending him to be a Lunatick. 166 

To ftand in the Pillory, to be fent· to 
the Houfe of CorreCtion, to be whip
ped Naked, and kept there one Year, 
to be fined 600 f. and find Sureties for 
good Behaviour for Life. 167 

~an'OaUlU~., 

REturn of a Mandamus to refiore an 
Officer returned guilty of Bribery. 

200 

Man-
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Mandamus to refto,re to Degrees ,in the 
Univerfity. Page 202 

Antiquity of thefe Writs, ufed to expe
dite Juftice, and prevent Oppreffion. 

204 
This Mandamus proper. ibid. 
Upon an ill Return to a Mandamus, the 

Court ordered a peremptory Manda
mus, for want of Summons. 205 

Whether a Mandamus lies to the Lord 
Mayor of London to return to the 
Court of Aldermen, Perfons eleCted. 

283 
Whether the Court of Aldermen can 

give fufficient Relief in [uch Cafe. 287 
A Mandamus not grantable where a Man 

will be liable to an Action for obey-
ing it. 

See Tit. QJ:ullom ann (!top!': 
bolO. 

fll8arincr~+ 

Ship Carpenter within Stat. 2 Anne, for 
difcharging Mariners. 231 

The Mafter anrwerable for his Servant's 
Negligence.,\ 34 

~allcr of a 0bip. 
Mafier 0f a Ship prohibited to {ue' the 

Part-Owners in the Admiralty, for Sea
mens Wages which he had paid. 230 

SWonc!, in Qtourt. 
The EffeCt of taking Money out of 

Court. 237 

motitc. 

T IME for, and EffeCt ~f Notice 
for Trial on InformatlOn for a 

, Libel. 357 

Jaotfce of cOUtinlJ into Jl!>ar(tl.Je~. See 
Jl!)arHb't and alfo Tit. POO~. 

®roer~ of 3!tltlice~ of tbe }13eacc. 
See alfo W'oo~. 

O R DE R for one Pariili to relieve 
another, by whom to be made. 

Page 303 
Order of Juftices quafued at Sefilons, 

cannot bequalbed alfo in B.R. 306 
Order of Removal, fhould fay 1aft Set-

tlement. 307 
Order of Seflions affirmed upon the 

Defendant's not Appearing. 308 
Certioraries to remove Orders of Settle-

ments. 30 9 
An Order of Jufi:ices for the Pariih to 

pay a Surgeon for curing the Leg of 
a Poor Perf on , qualbed, for that it 
did not appear that the Churchwar
dens and 0verfe~rs employed the Sur .. 
geon. - 3 1 3 

An Ord~r quafhed for want of faying 
'fhe Child of a PerJbn UnkJlO1im. ibid, 

The like Refolution; 3 14 
Order quailied for not purfuing the 

Words of the Statute. ibid. 
Of what Wages Jut1:ices of the Peace 

have Cognizance. 3 17 
Orders of Juftices where they have Ju .. 

rifdiCtion, not eafily fet afide. 3 18 
Settlement gained by Service where Ser

vant lies, whether Mafter has Settle
ment or not. -ibid. 

Farmers of Tithes under Compofition, 
ratable to the Poor. -ibid. 

An illegal Order of Removal {hall not 
prejudice. 3 IS 

A Child, where there is a Separation 
a Menfli & 'Thoro, when to be held a 
Bat1:ard, and an Order for his Remo
val as fuch, Good. -ibid. 

An Order on Inhabitants to dean Streets, 
good. t'bid~ 

An Order of Jufiices g~od on the Act 
for poor Prifoners, unlefs it appears 
that they have no JurifdiCtion. 3 16 

SZ The 
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The Words Single Woman fufficient in 
an Orqer, tho' the Words of the Sta
tuteare Unmarried Perjons. Page 316 

In Orders of Jufiices precife Certainty 
not necefTary. 322 

Orders of J ufiices, how to be drawn. 323 
Order for Perfons Wandering. ibid. 
No need to fet out Summons in an Or-

der. 325 
County, in Margin of Order, not fuffi-

cient. ibid. 
Order to rate one Pariili in Aid of an-

other, how to be made. 326 
Orders for Highways, how to be. 327 
And \vben the Appeal. ibid. 
An Order of Jufl:ices appearing to be COI1-

tral y to a former, is void. ibid. 
Where Service mufi appear in an Order 

for a Settlement. 328 

IDutIn1D~~+ Vide <!irtO~+ 

Antiently no Perron could be Outlawed 
but for Felony or Treafon, and the 
Puniihmen t was Death; but afterwards 
Procefs of Ou tla wry was ordered to 
lie in all ACtions that were f<.gare Vi 
& Armis; and fince by divers ACts of 
Parliament, Outlawries lie in Debt, 
Account, Cafe, &c. 37 

Plea of Outlawry does not ahate the 
Writ, it is only a Difability of the 
Perfon till he fues out a Charter of 
Pardon. 38 

Outlawries, by what Means reverfible. 
ibid. 

In Outlawry for Murder, a Writ of Er
ror never delilied, if WitnefTes living. 

. 39 
EftcC: of Outlawry for a Mifdemeanor. 

£bid. 
Outlawry, no Conviaion in Mifde-

meanor's. ibid. 
Different Courfe of reveding an Out-

lawry in B. R. and C. B. ibid. 
In perfoD?1 ACtions, Outlawry may be 

reverfed without putting in Bail. ibid. 
On a Writ of Error to reverfe an Out

lawry, the Court will take Bail. ibid. 
,In an Indictment; refufed to Bail the 

Defendant being in' Execution. ibid., 
I 

Outlawry is a ConviCtion in Treafon 
nd Felony. Page 40 

W>acliamcnt an'll ~ember~ (If W'arifil= 
mcnt, ann If'~iuiIc!Je. 

O FF ICE of Member of Parlia
" ment, what. 110 

An ACtion for a falfe Return of a Mem-
ber of Parliament. ,104 

The Declaration, fetting forth the Writ 
delivered to the Sheriff, Ce. ibid. 

The Action lies not at Common Law, 
'becaufe without Precedent. 108 

Anfwer to the Objection from new Ac-
tions on the Cafe. 1°9 

The Reafon why Actions lie for falfe 
Returns, holds not in this Cafe. ibid. 

Office of l\1ember of Parliament former-
ly thought a hard Service. I 10 

Etymology of Knights of the Shire. -ibid. 
Parliamentary Right, how Originally 

created. I I I 

Stat. of 7 W. 3. 7, extends only to two 
Cafes, i. e. to a double Return, and 
to a falfe Return, contrary to the laft 
Determination, of Parliament. 123 

The Right 'is a Parliamentary Right, 
therefore the Remedy muft be Parlia
mentary. III 

The Re~edy given by Stat. 23 H. 6. 
112 

The Aec fuppofes that no Action lay at 
Common Law. ibid. 

The Privileges of the Houfe' of Com-
mons are concerned. I 14 

A Port-Reeve, what. ibid. 
The Return of Precepts given him by 

Act of Parliament. ibid. 
He is an Officer of the Houfe of Com

mons, as to Returns, &c. therefore 
only puniihable there. I 14 

The Chancery ~annot amend thefe Re-
turns. I IS 

The Commons fometim~s give Coifs. 
II6 

Danger of Cla!hing of J 11 rifdicti.ons.l 17 
'Tis 



The TAB L E of the Principal Matters. 

'Tis the Falfity and l\1alice is the Foun
cation and Gift of the above Actions. 

-:';," Page 1 20 

If an Action could lie, it muil: be be
fore the Plaintiff recover'd his Seat in 
Parliament. 122 

Judgment arrefied, for that fuch ACtion 
would not lie. 124 

There cannot be an Action upon the Cafe 
and upon tbe Statute too. 126 

Concerning Privilege of the Parliament. 
159 

A Defendant intitled to Privilege cannot 
be arrefted within two Days after Dif
folution of the Parliament. 160 

A Writ of Privilege is the antient Way 
to get a Difcharge. ibid. 

The Statute has made two Alterations. 
161 

A Rule made to difcharge Defendant's 
Perfon, on filing Common Bail, but 
that no Difcharge to the Suit. 164-

Several privileged Perfons may be dif-
charged on Motion. 163, 164 

Waiver of Privilege, how to be. ,164 
A Scotch Peel', tho' not in Parliament,· 

difcharged from an Arreft on Motion. 
~h 16S 

A Grant of the-:~rovJl1, which was void 
at Law, made'~ffeCtual by an ACt of 
Parliament, which amounts alfo by 
Implication to a Difpenfation with 
the Statutes ag:;tinfi Pluralities, and 
the local Statutes of Dean and Chap
re~ 222 

Privilege of Parliament allowed without 
pleading. 342 

Affidavit ought to be as full as Ple~ ?f 
. Privilege. zbzd. 
Privilege of Attorney not pleadabl~ .a-

gainft the King. t~l!. 
Privilege in C. B. by Officer of B. R. zbld. 
Plea of Privilege by Attorney. 343 
Yenue in Privilege may be in remote 

County. ibid. 
Plea of Privilege by Attorney of C. B. 

ibid. 
Summonitus infiead of Attachiatus in cafe 

of a Member of Parliament. 341 

Privilege of Peerage, not allowed on 
Breach of Peace. 3 S9 

Bail may fUfrender fuch Perfon, tho' the 
Party came in of himfe1f, but the Re
cogmzance not being there, it could 
not be done. Page 359 

~ariftJ. See alfo Tit. ~oO~) and Tit. 
flD~n€t~. 

Where a Pariih has different Liberties, 
who may make Rates. 324 

On Divifion of Parilhes, how Rates are 
to be made. ibid. 

Notice of loming into a Pari{h, where 
not neceffary. 320 

Order to rate one Pari{h in Aid of an-
other, how to be made. ibid. 

ll!>nuper. 
Pauper) if Vexatious) to be difpaupered. 

3 1 9 
Pauper !hall pay no li,Cofis) tho' difpau~ 

pered. 320 

'eet~ ot tbe .Realm. 
Where Lords Proxies are ill. 394 
When to an[wer on Oath, or not. ibid. 

)i!)enait!'+ See a1[0 Tit. «ollftnble~+ 

If there be two ConviCtions againfi one 
Man, and he can pay one Fine, and 
not the other, he {hall Rand in the 
Pillory for that which he cannot pay; 
but if one ConviCtion only, and he 
wants 20 s. only of the full Penalty, 
he {ball keep his Money and ftand in 
the Pillory. 132 

J13lea~ ann l~leaninJJ+ See alfo ~~ 
butement, '(!tenner, RefufnI. 

Plea of Alien Enemy, how to be plead
ed when in Abatement of the Writ, 
and when in B-ar. 22 I 

There was a Plea of an Alien Enemy 
to a Scire Facias on a Judgment in 
Affize, and held no good Plea after a 
Judgment of Recovery in .Freehold, 
but to the Original Action it wouLl 
be a good Plea. 22 Z 

Pka 
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Plea De injuria Iua propria in Bar of 
Conufance for Difirefs, whether to 
conclude to the Country. Page 233 

Where the Matter comes in with an 
Alifque hoc, there mufi be an Aver
ment. 234 

Ought to plead Rims Arrear direa:l~ ~n 
Replevin, but not fo in Trefpafs. tbld. 

Tender, where a good Plea. 235 
Plea of Tender and Refufal not enough, 

unlefs he pleads always ready. 150 

Not a fufficient Plea of Tender, with-
out an Obtulit. 235 

Parat' ejl, not a good Plea of Tender. 
23 6, 237 

It is an impertinent round about way of 
pleading the General Iffue, and a
mounts to no more than Rims in Ar

. rear, and fo ill on Special Demurrer. 
23 8 

Attorney pleading his Privilege need not 
plead the Prefcri prion, for the Cou rt 
will take Notice of it. ibid. 

Whether in Plea in Trefpafs for ta
king Cattle Damage-feaJelnt, the De
fendant need fet out the Title. 255 

ConfiruCtion to fubfiantiate Pleading. 

32 9 
Plea that the Defendant had removed the 

N ufance, ill. 333 
Departure. ibid. 
Plea of Bankruptcy to conclude to the 

Country. 334 
Plea of Writ, how to conclude. ibid. 
Plea of Infancy, how to conclude. ibid. 
Plea that the Writ tefied before Action 

accrued, how to conclude. ibid. 
The Conclufion makes the Plea. 335 
Double Plea. . ibid. 336 
Replication, not within the ACt. 335 
Double Plea in Trefpafs. ibid. 336 
Double Plea in §(gare Impedit. 337 
Double Pleas and Treble Plea. ibid. 
Double Plea, Iffue taken on one of them, 

how to proceed. 338 
Releafe after Acl:ion brought, when to 

be pleaded. ibid. 
Pleas of Privilege. 341 
Plea of Juftification by Procefs in inferior 

CO,urt. 344 

Principal Matters. 

Plea to ACtion of Trefpafs and Battery, 
what to travede. Page 359 

In Debt for Rent, Entry and Seilin by a 
third Perron, no good Plea. 360 

Muil: ihew an elder Title. ibid. 
The like. ibid. 
Plea in Replevin. 362 
Nil debet no Plea to a .Bond. 363 
No. good Plea to ACtion by Affignee of 

Hail-Bond. • 365 
The Statute of 2 Geo. 2. for Relief of 

Infolvent Debtors, how pleaded. 372 
A Tender pleaded before ACtion brought. 

375 
Tender pleaded after Imparlance. 376 
Tender pleaded. ibid. 
Repugnant Pleas. 380 
Damage-feaJemt pleaded in Trefpafs. 381 

~I£n!l'e~. 

When Pledges may be entered. 330 
The Sheriff's Duty in taking Pledges in 

Replevin. 33~ 

~oo~. See alfo Tit. ®~ner~ of3!llnicef1~ 

@lettlement of 10oo~. 
Refidence for Education does not gain a 

Settlement. 214 
Where the Settlement of the Wife or 

Mother, or by Birth, ihall take Place. 
217 

Whether the Settlement of the Father is 
the Settlement of the Children. 2 I g 

The Mother in her Widowhood may 
gain a Settlement for the Children un
der feven Years of Age. ibid. 

Stat. 13 & 14 Car. 2. extends to all the 
Counties in England and Wales. 'Viz. 
As t6 appointing Overfeers of the 
Poor in Townihips where Parifues are 
too large. 2 19 

Extr.1parochiaI Places (if Towns or Vills) 
feern to be within it. ibid. 

But not if they be not Towns or Vills 
220 

In fuch Cafe a Man mull: be fent to his 
laft legal Settlement. ibid. 

I Ser-



• 
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Servant gains a Settlement in the Parifh ment for a Man and his Children, 
where he lies. Page 22 I tbo' born befOI"e. Page 310 

Whether a Pariili-Clerk gains a Settle- Service to gain Settlement mufl: be 011 onc 
ment. 239 "Contr8Ct. ibid. 

Commitment of Overfcers of the Poor \Nhat Officc or Tax gains a Settlemfnt. 
for nbt accounting, how to be. 272 ibid. 

Attefl:ation by Jufrices of a Certificate Hiring and Service for a Year, neceffary 
for Poor, doth not import their Al- to gain a Settlement. 3 I I 

lowance of it. 30 I Settlement not gained by Boarding. ibid. 
Appeal to Seilions, not faying by whom, Or by Licence to- fell Ale. 312 

allowed. ibid. A Freehold a good Foundation for a 
~tatute for Year's Service to gain Settle- Settlement. ibid. 

roent, has no RetrofpeCt. 302 An Apprentice, how to be difcharged, 
Settlement, by what Eftate gained. ibid. fo as to prevent a Settlement. ibid. 
What not a good Hiring for a Year. Settlement, when not gained by Birth. 

303 313 
Order for one Pariili to relieve another, A Woman doth not lofe her Settle men t 

by whom to be made. ibid. by marrying a Man who hath none. 
A Man eot obliged to maintain his Wife's 314 

Mother. ibid. Settlement gained by Service to two iuc-
Neither is the Wife. ibid. cef~ve Mafiers upon one Hiring. 317 

The Pariili which gave a Certificate to Ovedeers of the Poor, how to be no
Perfons as Man and Wife and their ruinated. 320 

Children, not allowed afterwards to Child is fettled where the Father is fet
controvert the Marriage. 304 tled. ibid. 

Annual Office gains a Settlement. ibid. Settlement gained by Service where Ser-
Whether a Year's Service good where vant lies, whether Mafier has a Set-

fome Days are wanting upon particu- tlement, or Not. 3 18 
tar Reafons, as Sicknefs, going to fee· Apprentice of Certificate Man, gains a 
a Pare"nt, going to be Hired. 3°5 Settlement. 3 IS 

A Man is an Inhabitant where his Bed What ~iring and Service good to gain a 
is. 306 Settlement. 3 16 

Defendant being a Ditrenting Minifl:er, Servant gains a Settlement where he 
was rated upon 43 Elz'z. as Occupier Lodges. 321 

of a Meeting-Houfe, tbe Order :v.as An Apprentice cannot hire himfelf with-
qua{hed. tbtd. out his 1\1afrer's Confent, fo as to make 

Order of Ju,!tices quailied at Seffi?~s) a Settlement. ibid. 
cannot be qua111ed alfo in B. R. Ibid. Jllftices of Peace may appoint Overfeers 

Child of former Husband, where to be of the Poor in Extraparochial Places. 
fettied. 3°7 ibid. 

Birth prima facie gaills a Sett1em.er~t. The Settlement of the Father is the Set-
tbtd. tlement of the Child. 322 

Service for a Year, Part in one Pariih Hiring to gain a Settlement ought to be 
Part in another, Settlement in the for a whole Year. ibid. 

. laft. 308 A Child under fourteen Years, to be 
Windmill a Tenement to make a Settle- fent after Father or Mother. 32 3 

ment. 309 Appeal on Poor Rate may be to Borough 
Where a Widower may gain a Settle- Seffiom. 32 5 

ment by Service tho' he has a Child. Notice of coming into a Pari!h, where 
, ibid. not ncceffary. 326 

Freehold or Copyhold gains a Settle-
6A A 
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The TAB ~ E of the Pri1Jcipa/ Matters. 
A Mother may gain Settlement for a 

Child fubfequent to the Fathees. Page 
328 

~o\l)er, .1' anti <execution tbereof. 
In Execution of Powers, all Circumftan-

ces to be obferved. 33 2 

Appointment of an Eftate purfuant tQ 
Power, where good. 339 

W>~ercrfption. 

Freeholders in a Manor to prefcribc, &c. 
not to lay a Cuftom. 339 

LeJTee for Years cannot prefcribe. 340 
Preicription to cut down Trees. ibid. 
Prefcription for all the Profits of Land 

for Part of the Time, and for Part of 
the Profits all the Year, is a good 
Pt"efcription. . ibid. 

Prefcription for Seats in Churches. 346 

~~ero!!atflle. 

No Prerogative to hinder the Building 
Ships of War. 388 

Ten of the twelve Judges for the Prero
gative, in the Cafe of the Education 
and Marriage of the King's Grand 
Children. 435 

Two Judges againft it. 43 8 

\Vhen a Prifoner is in Court, he may 
be committed without any Procefs. 

242 

~~ocenenno. 

Procedendo awarded where the Plaintifr 
removed the Caufe by Habeas Corpus 
after Notice of Trial. 244 

Procedendo awarded where the Return 
of Habeas Corpus cum Cauja was at . 
too long a Day. 268 

There can be. no Prohibition after Sen
tence, tho' it be not on the Merits, for 
they might have appealed. Page 199 . 

Prohibition denied to a Seaman's Suit in 
the Admiralty for Wages upon a 
ContraCt with a Freighter, it need 
not be juper altum mare. 23 0 

Mafter of a Ship prohibited to fue the 
Part-Owners in the Admiralty for Sea
mens Wages which he had paid. ibid. 

There are two Things in Prohibition, 
Contempt of the Crown, and Dillie .. 
rifon of it. 345 

Prohibition denied after Sentence. 347 
Cofl:s for Plaintiff in Prohibition. 348 
Prohibition in a Suit for Agifiment of 

dry Cattle; Confultation granted. 350 
In Prohibitions both Parties are Attors 

and may traverfe upon Traver[e. ibid. 

!lUnare 3intpellft. See [[{rtt. 

i)ueen ®Oltl. See ~urttm lRegfnae; 

lReco!Jltiiance. 

T HE Effect of a Recognizance to 
appear, given upon a Mifdemean

or. 358 
A Nolle Pros' on one Information does 

not difcharge the Recognizan"e; the 
Effect of it. ibid. 

Non-appearance is no Breach of Beha-
viour. ibid. 

Privilege of Peerage not allowed on 
Breach of Peace, but a Peer muft 
enter into Recognizance. 359 

lftccottJ. 
Not neceffary to be vouched in Pleading, 

where it is only Inducement, and not 
the Principal Point of the Cafe. 130 

l~eleare. 
19~obfbftfon+ 

Prohibition to- the Spiritual Court. 
I 

Releafe after Action brought, when to be 
199 pleaded. 338 

illematn~ 



The TAB L E of the Principal Matters. 

lRemnin'Oet. See alfo etlate~~ail. 

Whet 1 er a Remainder, which is limited. 
bv Will to the Heirs Male of a Body 

. of a Perfon who is living when the 
Remainder {hould take EffeCt, be a 
good Remainder. Page 20 

Such Remainder held good. 3 I 
DifiinCtion as to Cro[s Remainders by 

Implication. 67 
Remainder to the !/fue would be a Word 

of Purchafe even in a Deed. J 36 

}Rent. 
An Executor. of a Landlord,where Rent 

due, {hall have the fame Benefit of 
the Act againil: an Execution, as the 
Teil:ator might have had if living. 

359 
So an Adminifirator, but muft come be-

fore Execution executed. 360 
In Debt for Rent, Entry and Seifin by a 

third Perfon, no good Plea. ibid. 
Muil: £hew an Elder Title. ibid. 

Replebin. See al[o 'Ctrnberfe. 

Replevin Bonds good and allowable in 
Law, and u[ual and common. 209 

The Effect of a Replevin Bond. 2 J 0 

Plea Performavit omnia, ill. ibid. 
Replevin Bonds good, their Effec1'. ibid. 
Replevin Bonds are now affignable by 

11 Geo. 2. cap. 19. 211 

The Manner of affigning them. ibid. 
1n Replevin, Conufance. 233 
The Sheriff's Duty in taking Pledges in 

Replevin. 331 
How he is to plead. ibid. 
The Effett of Replevin Bonds. 36 1 

Plea in Replevin. 362 

lRefctle. 

Return of Refcue. 362 
Several Exceptions thereto. ibid. 

t • 

, )Roll. 

Loo[e Roll lofl:, how fupplied. Page 
355 

~cnltilnf. 
! 

CAS E for Words fpoken of a Ju ... 
fiice of Peace. in Relation to his 

Office. 206 

'Jacobite, ACtionable.. 207 
Saying of a Jufiice of the Peace that he 

is difaffeCted, not laid fpeken . of him 
as (uch, not actionable. . ibt'd. 

ConftruCtion in mitiGri ftnfu exploded. 
ibid. 

Words how to be taken. ibid. 

ecfcc JFatfa~+ 

It was agreed that a Scire facias wa3 
not a Writ Original but Judicial. 213 

Scire facias in Replevin, how to be 
brought. 330 

~camen~ magt~. See al[o ~affer of 
. a ~btp. 

Suits for Seamens Wages in the Admiral
ty and at Common Law, how prohi-
bited to be obtained. 2 3 I 

To be fued for within fix Years. ibid. 

~ttjeal1t~. 

Serjean ts Writs, when returnable. 383 

eetlion~, ~entral anll £lnuartet. 
At what Seffions Appeal to be brought. 

25 1 

The next Seffions, is the next after 
Grievance. 253 

Surveyors of Highways to account at 
Special Seffions, apd not at General 
Seffions. 254 

Whether an adjourned Seffions be the 
next Seffions on the Statute for Settle
ments of the Poor. 279-

€JEttle· 



TIle TA'B L"E of rllePri1tcipaJ Matters. 
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~tttlentellt of tbc lDO(l~. See Tit. 
1900~. 

~ueriff. See alfo'Tit. Replebin. 

above) with Authorities from· the Ciril 
Law. Page 90 

~tatllte. 

A Statute, how to be laid in the Decla-
What done on the Death of one of the ration. 372 

Sheriffs of Lqndon. Page 388 The Stat. of ,2 Geo. 2. for Relief of In-
The Sheriff'~ Duty in taking Pledges in folvent Debtors, how pleaded. £bid. 

Replevin. '33 1 Penal Statutes are to be expounded fa-
How he is to plead. . , £bid. vourably. 32 

: Anfwer tothe Objection, That a Penal 

See Tit. 3lI1fo~lUatiolt. 

The Mail:er, tho' not on Board, or the 
Per[on having the Care of the Ship in 
his . Abfenc~, fubjeCl to, the Penalty 
on the Statute of the IDth of ~een 
Linne, for Mooring 'a Merchant Ship 
at the King's Moorings, at the Electi
on of the; ;King., 34 

The Mafter engages ag~in,ft every Thing, 
except Pirates and Storms, and is an
fwerable, tho' no apparent NegleCt in 
him or his Serva~ts and Seamen. ibid. 

Action will lie either againft the Ma
fter or Owners, for Goods 10ft out of 
a Ship. 35 

~bip=®one!,. 

Cafe of Ship-Money. 
Ship-Money illegal. 

@;Ianner. See ~tant1ilf. 

~o1101t1!". 

IndiCtment for Sodomy ill Ano of a Girl ; 
Majority of all the Judges held it was 
Sodomy both at" the Common and Ci
vil Law:, 9,1 

The Earl of Maccleffield confulted, with 
his Opinion thereon. 92 

The EtymGlogy of the N arne of this 
Crime. ". 94 

The above Crime with a Girl, within 
the Statute 25 H. 8. cap. 6. £bid. 

How puniihed by the Saxons. 95 
Etymology of the Words Mankind and 

Womankind. £bid. 
pottor Strahan's Opinion on the Crime 

2 

,Statute ibould be favourably expound ... 
ed, it being a remedial Law, and bene
ficial to the PubEck. 34 

~enal1t·~i!Jbt <!fRate. See t!tuff01U. 

'Caentlet:. See ~fea. 

~imber. See- C!OPPboItJ. 

~ummon~. 

Held by the Chancellor and Judges, that 
it is requifite by the Law of Nature 
that every Perron, before he can be 
puniihed, ought to be prefent, and if 
abfent by Contumacy, he ought to be 
fummoned and make Default. -206 

'the Recorder of Colchejler reftored be~ 
cau[e not fummoned. £bid. 

SummomOt!Js inftead of Attachiatus, in 
Cafe of a Member of Parliament. 3+ 1 

~untlap. 

A Writ of Inquiry executed on a SUJZ

day held naught, and Advantage may' 
be taken of it on a Writ of Error, tho' 
not affigned for Error. 373 

A Perfon may be taken on an Efcape 
Warrant on a Sunday. 374 

Declaration in Tre[pa[s delivered on a 
Sundfl.Y, held good. 375 

~tfpetrenea~. 

Superfldeas granted to Habeas Corpus, 
&c. to Mayor's Court in County Pa
latine of Cbefler. 270 

~tlrpltt= 



The TA B L E of the Principal Matters. 

0utplufalJe. 
Surplufage rejeCted, and makes no Vari-

ance. Page 354 

~entler ontl lRefufoI. See Tit. 'Iea~. 

I F a Tender be to J. S. in full of all 
Demands, it will be fa tho' he take 

it in Part. 150 
'fender and Refufal, how to be pleaded. 

ibid. 

Bond in Reftraint of Trade may be good 
on a particular Confideration, which 
is reafonable. 296 

As where the Defendant has been taken 
in as a Servant without Money, where 
a con:fiderable Sum might be reafon
ably expeCted. 298 

~rabetfe. 

There ought to be fome fpedal Induce-
ment to traverfe. 234 

If you take a material Traverfe, it is well 
enough. ibid. 

There is in Trefpafs a Traverfe of a 
Licence, and as to this Trefpafs and 
Replevin it is the fame. ibid. 

In Replevin you cannot traverfe your 
being a Bailiff, nor can you traverfe 
De injur' fua propr' fans tali caufa, 
AbJque hoc, that he was a Bailiff, for 
that is traverfing the whole Avowry. 

ibid. 
Traverfe upon Traverfe, and in Prohi-

bition both Parties are ACtors. 349 

~rerpnfs;. See alfo Tit. 10lens;. 
Cafe lies . for a fpedal Kind of Tref

pafs in making a Tavern be reputed 
a diforderly Houfe. 2 I I 

Tr~/pafl will not lie~ but Caft, where. a 
N ufance is occahoned by an ACt In 

other RefpeCts lawful. 212 

:' ,r'" 

'" . 
Whether in Plea in Trefpafl' for taking 

Cattle Damllge1ea(ant, the Defendan t 
need fet "out the Title. Fage 255 

Trefpafs for taking away diver/a b'Olza 
& catalla, Judgment arrefted for the 
Uncertainty. .,.:;.' 377 

In Trefpafs, Plaintiff need not make 
Title~ ..!78 

Trefpafs, Double Traverfe, ill. 379 
Juftification in Trefpafs and falfe Impri-

fonment by Cap' Utleg'. ibid. 
Trefpafs, J uftification by Officer. 380 
Damage-feafont pleaded in Trefpafs. 381 

'(!t till !. 

What Power an inferior Court has to 
grant a new Trial. 198 

[tatfrmcc. 

VAriances between a Condition and 
a ConviCtion, helped by Averments 

which were not traverfed. 356 

<LIenue. 
Where a Venue ought to be out of two 

Places, or not. ~ 3 0 

dlertliff. 
If a VerdiCt be infenfible there muft be 

a Venire Facias de 110VO. 229 

dlellr!'. 
Whether a Parfon can adjourn the Ve-

firy by his own Authority. 168 
That the Right of Adjournment is in 

the Affembly. 170 

Power of prefiding does not infer a Power 
of adjourning. 171 

The major Part have a Right of deter-
mining for themfe1ves. I72 

QIffitol. 

The Power of Vifitors, 

6B Cor-
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Corporate 4C1:s exa~able by the Vifitor. 
"'/:' ,'+ '( Page 299 

power t(/t:.icce:itJrs, how given in Acts 
of Parliament. ' ibid. 

When t'he Crown has appointed a Ge
.peral Viiitor, it cannot afterwards en-

A Devife to the Heir Male a good Name 
of Purchafe, and the Brother's SOil 

ihall take the Land, tho' the Devifor 
had three Daughters. Page 26 

, large his Power. 300 

Royal Foundations not Vifitable by Bi-
ihop. 32.9 

mutertafnt!'. 
Trefpafs for taking away Diverj'a bona 

& catalla, Judgment arrefied for the 
Uncertainty. 377 

dtnibrtfitp. 

When and how Cognizance by the Un i
verfity of Cambridge is to ,be claimed. 

155, &c. 
How the Univerfity is to claim Cogni-

zanee. 280 

\Vhen a defective Common Law Con
veyance {ball operate as a Covenant 
to fiand feifed to Ures. 63 

The Words UJe and 'Trujl Synomymous 
Terms, and no DifFerence between a 
Deed and a Will. ibid. 

mattnut~. See alfo Tit. Qtonflnble. 

W Arrants, when and where to be 
returned. 132 

No Time for Examination ever fixed in a 
Warran~. 14-3, 144 

mRill. See Il)cft~ and Tit. ~tPofition 
(If mO~JJ~ and ~fhHC.~UtJ+ 

A Devife EcclejiceSanCl. Andrece Holbor71, 
good to the Reelor and his Succeffors. 

A DeviCe. to the Heirs Male of the Body 
of Robert Durda"t then living, a 
good Devife. i£;id. 

The Words now begotten in a Devife, 
tantamount to the Words now living. 

, . 26, 27 
A Devife to the Iuue and their Hfue, 

and there be more than one, it mufl: 
go to the Eldeft in a CoueCe of De
fcent. 28 

A Devife to the Houfe or Family of fuch 
a one, a good Devife to the chief and 
eldeft Perfon of the Family. 29 

Devife to one for Life, Remainder to 
the Heirs Male of his Body, is an E
fiate-Tail in the Devifee. ibid. 

Devife to his Son Bernard for Life, and 
after his Deceafe to the Itfue of his 
Body, and for want of fuch ltfue, then 
over, makes an Eftate-Tail by Impli
cation. 30 

Wherever the vVards of Limitation are 
annexed to the liTue of the Devifee, 
the Devifee takes only an Eftate for 
Lifu. 64 

Devife of Land to a Man and his Chil
dren or ltfue, is an Eftate-Tail if he 
hath no nfue. ib£d. 

Devife of Land to a Man and the lifue 
of his fecond Wife (having then a 
fidl: Wife) is an Intail. ibid. 

But a DeviCe to R. and to the next Heir 
Male of R. and to the Heirs Male of 
the Body of fuch next Heir Male, is 
but an Efiate for Life in R. 64, 65 

DeviCe to A. for Life, and after his 
Death to his Itfue Male and to the 
Heirs Male of the Body of fuch IUue, 
is but an Efiate for Life. 65 

DeviCe to one and his Hfue, he then ha
vingnone, is an Efiate-Tail. ibid. 

24 
A Devife to a Man and his nfue, if the 

Devife to one and his Children, he takes 
all Efiate-Tail, if he has no Children. 

ibid. 
Devifee had Hfue, it is a Joint-Efiate 
to them all, but if none, the Devifee 
thall take an Efiate-Tail. 25, 26 

I 

N 0 Words in a Will to be rejected if 
they may have a reafonable Confiruc
tion. 25 

Im-
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The TABLE of the ,"/JrincitaL\ llfatters. 

Improper Words in a Will, will fome
times in Law be fuppofed to be meant 
properly to fupport the Will, as Hce
redibus procreatis, if there be no Iffue, 
\\'ill be fuppofed to be me.ant procreml':' 
dis. Page 27 

Devife for Life to B. Rem~nder to the 
next Heir Male in the fingular Num
ber, and for Default of fuch Heir 
Male, to remain over, is an Efiate
Tail. 84 

DeviCe that after his Mother·s Death his 
Son William {ball have the Land, and 
if he have a Male Iifue, his SDn to 
have it after his Death, and if not, 
to his next Son, is an Eftate-Tail. ibid. 

DeviCe to g. M. and R. S. during their 
natural Lives, equally to be divided 
between them, and after their Deceafe 
to the next Heir Male of their Bodies; 
but ifeither die, without fuchIffue, then 
to the other, and after his DeceaCe to 
the Heirs Male of his Body, and for 
want of fuch Hfue of both, then over, 
with a Provifo that the cutting down 
Timber by. any of the Devifees £hall 
be a Forfeiture; held to be an Eftate
Tail in E.M. and R.S. 84, 85 

A Devife to his Son for his natural Life, 
and after his Deceafe to his Hfue of the 
Body of his fecond Wife, is an Efiate- , 
Tail. 85 

Devife to Evers Armin for Life, and in 
Cafe he £hall have Ifiue Male, then to 
fuch Iifue Male and his Heirs; this 
held to be a good Devife to the firft: 
Son and Heir Male in Tail, and that 
he took by Purchafe. 28 

A Man DeviCes his Goods to his Wife, 
and after her Death that his Son and 
Heir £hould have his Houfe; Son and 
Heir cannot have the Houfe during 
the Wife's Life, for tho' not exprefly 
devifed to the Wife, 1ht mufr have it, 
dfe no Body can, for the Tefiator has 
broke the Defcent to the Heir. 28, 29 

ConftruCtion of a W ill of Lands, whe
ther it gave an Efiate for Life only, or 
an Eftate-Tail. 58 

Judgment in the Great Sdlions in favour 
of the Efrate-Tail. 62 

... - nt::-' ,r.-

The Word 'Heirs not ~~c~fT8rj in a \Vin 
to create a Fee. '_: ""," Page 6~ 

A DeviCe of Land to A.' pa'yi17gje'7.'fn;j 
anllual Sums, was a Fee-Hm\-l1t. t'bid 

And fo is a Devife of all my rE//ates and 
'~HerfditamflltS.r,,' ibid. 

Tho' ina Devife to Truftees tlk Word 
Heirs is omi,tted, yet fince the 'Trujls 

, which are to ariCe out of their Efiate 
ate to continue for ever, the T,rufiees 
t~ke a Fee. . 69, 7 I 

DevICe to one for LIfe, and after hi~ 
Oeceafe to his Children, and that i( 
he died without Iff'ue, Remainder to 
J. S. fuch Devifee did not take an E
ftate-Tail. 69 

The legal ConfiruCl:ion !hall be taketl. 
unlefs the Intention of the Teftator 
appears otherwife. ibid. 

Difference between a Deed and a Will., 

No W otds in a Will to be conftn?e~ 
Nugatory. 131. 

The Intention of the Party not to break 
. thro

j 

the Rules of Law. ibid. 
The Intention of the Party !hall controul 

the Operation of Law where it may. 

135 
The ConfiruCtion of the Word J/Jue in 

a Will. ' n8 
A Codicil is Part of the Wi] I. I;) 2 
The Will and Codicil make but one Will 

A Codicil a good Republication 0~·9~ 
\Vill, tho' not faid to be annexed. £bid. 

An 'Attempt to conftrue a Will of Lands 
containing Claufes which feem to be 
repugnant. 224 

A Claufe in a Will not to be rejected, 
if capable of any IV[eaning. 228 

~,tetuton! iDebiCe. 

At what Time Executory DeviCes began 
to be allowed. 184 

Devife to A. and his Heirs for ever, on 
Condition to pay Tefrator's Debts, 
and if he do not pay them, then to 
B. and her Heirs for ever; ..rl. dies b~
fore the Devifor, B. 1110.11 not ta}~c by 
way of Executory Devife. 135 

As 



- The TAB L E of tIle Prin·cipal Matter s. 

A; to the Words; 1/my Son and Daugh
ter dil heflre 2 r, and leave no Ifeirs 
if their Bodies, all my Freehold Lands 
not herehy diJPeJed nor .fottled, jhall go to 
mylfift. in Fee, making an E~ecutory 
D~e. Page 225, 2iS 

ttmitnetfJ. 
One Witnefs enough in Itigh Treafon 

for walhing Guineas. . 397 
What makes a Witnefs infamous, and 

what not. 208 

A Perfon interefted in the fame QQeftion, 
not a good \Vitnefs unlefs there is a 
Neceffity in the Nature of the Thing. 

246 
Cafes where a Perfon interefted may be 

a Witnefs. z'hid. 
The Mailer of a Ship not a good Wit

nefs to prove the Lois of her, he ha
ving infured tome 900ds in the Ship. 

249 

moro~ nffiotHlble o~ not. See Tit. 
~cntlnal. 

mtit. 

mtit of (Ztobenaltt. 

Rules for Amendments of Writs of Co-
venant, &c. '. 186 

A great Variety of Cafes of Amendment. 
" Page 186 

The general Rule is where the Inftrucri-
ons were right. . z'bid. 

A Caption of a Warrant of Attorney 
in .~ ,~ecovery, helped by the Statute. 

It InfiruaI6ns be given to the Cur~~:r 
to make out a Writ, and 4. fuppo[e 
therein named, be called Miles, but 
.the Curfitor names him Gelzf. this may 
be amended. ihid. 

'Chancery not the proper Court to amend 
this Writ. . ihid. 

Where the Return of the Writ of Co .. 
venant was before the 'I'efle, the Court 
held it lhould be amended. 188 

In ff<.!:Jare Impedit, both are Actors. 352-

Writ of an quo'tl Damnum. See 
JPi!JbltJnp~. 

nmrit of 3!nquitp. 

Writ of Inquiry executed the J 5th of 
June, which was on a Sunday, held 
naught. 371 

FINIS. 


