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DISTRICT of VIRGINIA to wit;

B E it rememberzd that on the 7th day of
Jury in the 26th Year of ihe Independencc of the
United States of AMERICA, DANIEL CALL
of the faid Diftri&, hath depoﬁted, i this Office,
the title of a Book the right whereof he claims as
Author, in the words following, to wit: “ Re-
« ports of cafes argued and adjudged in the Court
e of Appeals of Virginia.”  In conformity to the

¢ of the Congrefs of the United States, entitied
« An alt for the encouragement of learning, by
< {ecuring the copies of Maps, Charts, and Books

““ to the authors and proprietors of fuch copies
« during the time therein mentioned.”

WILLIAM MARSHALL,

Clerk of Virginia Diftrict
fA Coﬁ)’v A

Tesee

WILLIAM MARSHALL, Clerk.
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To the Honorable GEORCE WYTHE, Efy.
Judge of the High Com't of Chancery.

SIR,
IN this publicly eddrefling you, I am not

mfluenced by views of - private wnterejt, but an un-
qﬁea‘ed defire of man: /ﬂmo my efteem for a bene-
Faéltor; towhom I owethe little knowledge I poffefs;
and whofe kindnefs has always been rewiciibered
with gratitude.

. It occwwéd to me, that whillt your ingenious la-
bours were p7o sed in adrdnifiering z/fzce with
honour, integrity and abzlzz‘?/, in that Court chere

you fo e,.;ment'y projide, 1t couwdd not be indijjerent
o1 you, thel your fellow ciiiiens at large, jhould be
mformed 07 zi?e true expoiition of thote laws which
are fo regulute thewr condill {]viazs\g?z ies and
therefore ma'f you woitld pa

without your .‘L,zuglc{z’ge} this jmall tribute of rei-
pect to a work, whi i’ 2'3 iptended to convey lo the,
public a faithful veport of the opinions and decili-

ons of the iugl"ze/t falb wal i the / ate, upoi jorie
emportant pourts of Law and Equiiy.  Under theie
ampreffions [ have acted 5 and I putl the motice
will be a fufficicnt excufe.

0

1 .
o] . R S Seg it [N
D00 7}[8),’ o 2y gu.i 3.1\'_;,

e

Pernit me to add a fincerc prayer, that you nay
feng live fo §: Lre your Co.‘m, s, with thoje wletul

o/

m:tues (md Sulends, which adarn the Boicn GRG A it
a Zzﬂr over your private sze

I an Sy
Yol»}‘ f;i‘ ] GF' 3 i«{ of
DANIFEL 411,
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3 ée jZZy %O-%, aw{/;ww/ec/?% ’wu%
the éyé%i jy’*aé[mc/e and w%zwé the va
ﬂfq"ﬂ'*mi %%aﬂc@ . aith bk he bhas leen hoz
sivied v the /%ﬂawzf}z% fmow{, Jy the jomz/ es
éf Z/;a/i géuwf, wjé% ci/m%bqw are 7*7109‘*2,‘69.

RICHMOND, Oétober 1801 .
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3%, for e o

23, firike out @ and for end that without vead and without,
12, for execution read exchbange.
10, for found on read founded on.
3, tor menzion yead mentioned.
41, for agreement, read 4/5.4/,157#
40, 101 very 1ead ever.
38, for and flill vead and be fiill,
3, for col/aammz read ollfrjz,z*zm.
4, fox t/‘cz/c'ﬁ it did vead thowgh did
23, for /Jt./,dw only read /Jfﬁdw as ouly.
36, for abich was pro wed read attgied by ihree avitneffes but
Frowed oply by one.
13, for avill avas vead wiil /Wzﬁo}ﬁcf avas.
28, after gowernment tuke OLt (;) and put it after fatisfalfion.
14, for permitted 1ecd permitiing.
T, in .naxgmal note zor diftufiion read d.eifion and in line
15, of marginal rote for bad title read had 20 title.
18 for Reawe’s Fift. cov doww. vead Reezes hist. Eng. laaw.
38, for do sor reud dcu ﬂo*
21, for z,ztfw/f am] &
ji;"afcl
ilX nl’\\_s uum Ll
12, for 7.
aEJ (¥4 -&M‘
4> for et oz, reid ex
21, fcr dzl /

1
Ll J_)u\., A\_u_/

A

de-

¢ gD,

42, for t/u

35, for w'h

31, for claimed read ¢

twvo lmes from ti

14, fm ¢
3, fo

3,

4 for gy vecd 7
laft line, read gone ¢ hefore in.

L255¢ .
ead Hite,

ell, read ix m’r.

v vead thot bejorr mentioned snorlf

wl note, aiter wordy read /3

=3

RN

2y lor read & am_/b.
23, for » v read morignges.
17, for: fe
72, oy To Vesh vead e the judziiont agaly
/:'L"","l
6 imr ihe co thutioi wu- : :
0, for prpatien w05, and i bine xr, for rovsriadle

al, reod papable to; and line T4y for 21 read 32 and
line 21, tor megotiabis at vead payabdle ta tiz.
29 fheike eut faww or,
in the ¢ch line from the bottom for b vead the
10, ey off read if, and in line 34, frike oud if
2, tor their read wsj‘, and line 13, (o grafray re
20, for divided redd dess
34, after plintiff read and.

7
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CASES
ARGUED axp DETERMINED

IN THE
COURT of APPEALS
IN

THE SPRINC TERM or tHE YEAR 1797

ing a2 widow and thre cmldren on the 32d
f April 1793, and adminifiration of his ef-
as granted to Mrs. Wilkinfen his (widow,
'ho was the mother of the”{4id chzldr‘,n, The
ldren all died inteftate, ynder age and without
in the lifetime of thair mother, that is to

”

121U.eu
my, v of them before, and the other upon.the
roth day of May 1793. Mrs. Wilkinfon died on
the it day of Wovember 1793, leaving a will,

whereof fhie appointed executors, who zccepte&
“the -office. Ut,bn the death of Nrro. Wnkrrfdnﬂ
application fo i

ed eftate of

Couon Wy Cohrt; 'b‘j Jot
brother, and by William Wilkis

2. :'. Wﬂh Viilkintons I ’,e bm;n““ Court commit-

5h ch‘ua who was her
i
1ion brother of the

s and Wilkinfon
W here the ]udsr-

v

Wrcvfrmh for the uppem,nt, The appellee
clearly had no title to the adminiftration. When
T/ ilis Wilkinfon died his perfonal eftate vefted in
his then reprefentatives, I Show. 263 and thefe

were
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4 SPRING TERM

Cutchin  were his wife and children. Upon whofe deceale
Wilkinfon, their reprefentatives became entitled to the eftate;
ilkinfon. . ey e R
- and confequently to the adminiftration. For it is
a rule’ that the petfon having title to the ‘eftate,
ought to have the adminiftration; becaufe he is
moit interefted and will take mioft care of it. T'his
dotriwe always governed the courts in England.
Richardson’s Wills, 406.2. Eq. cas.'ab. 423, pl. s.
dbid. 425, pl. 15; and has always been confidered
as the law of this country. = = '

‘But independent of this, by ¢ the alt of Affem.
bly pafled in the year 1748, Chap. 3. Sec. 14. ad-
miniftration is firlt to be granted tc the husbandor
wife, and then to the child or children or their le-
gal reprefentatives ; which exprefsly includes the
prefent cafe. But the act of 1785, puts it beyond
all doubt., For it declares that it thali be grantad
to the perfon entitled to diftribution.  Which i3
decifive againftthe appellee; who has no title to
the eftate, or any dittributive fhare thereof. Con-
fequently as well upon the authority of adjudged
cales as upon the plain direflions of the flatutes, the
Jjudgment of the Diftri€k Court was clearly wrong
and ought to be reverfed. ’

Roworp contra. Mr. Wickham affumes, asthe
‘ground of his argument, that the eftate vefted ab-
iclutely-in the widow and children on the death of
Willis Wilkintuns and therefore he infers that the
reprefentatives of tlie~-widow who furvived tue
children, are entitled to theadminifiration. This
argument would be juft, if the principle were cor-
redt; but the principle is not correét; and there-
fore the argument fails. The eftate vefts in the
adminiftrators of the firft inteftats for the payment:
of his debts, in the firlt place; and the diitribu-
tees whofe claim is only to the furplus after the debis
are paid, are not entitled until they are fatisfied.

The queftion theh is to whom adwiniltration of’
the unadminiftered eftate, thus {ubjet to payment
of debts, ought to be committed in the prefent
cafe? The Englith authorities in all cafes of admi--
niftration prefer the next of kin of the perion to whom.

the
AS
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CF THE YBAR 179y.

the eflate belonged, and not of thofe entitled to
the mmwm

The noxt of kin'to the firlt decedent has never
bteen rejefled in cales like the prefent; and our
at of Allzmbly {o far from {upporting a contrary
dofirine, in {26t iays nothing about an adminiftra-
tion de Eonis non. ’

Marsmarl in replv. It is urnneceflary to re-
he gencrsl v .ncple, that the diflributee is
I ; both upon the au-
dtheexpy \{:. dire€ions
[o that point feems to
{oli nf\ ﬂ}'»"cn. Mr. Ro-
12tion between an

d an < ivz mitration de bo-
|

ation

7.¢ non. Lhef 3_ & he aj ;1 ears to admit to be with-
i the adt of Atlemble, buw tnelzucno and there-
fore hie would r;m?:e the grant of the latter depend

" 1ule, [roin dhat of the former. Hut

’,ff'.;o:n m*'q ot be malntal lu, i'ar it gae

U}

of ;,urt, 'm& anoLhér for the ad mmiw ation
Fthe whole i Which would be abfurd, IVo cafe
15 ﬁroducsd 0 fhew th af he next of kin ever was
- it thofe cited by Iir. Wickham ex-
e that he h 5 no title.

hot ¢ We eftate was liable for the
Ukiufon, and thot the diftributee

5 ¥V 1
et 1} delts are pﬂd This howe
alter the cafe.  For under that view

, the rishts of the creditors is the on-
¢ confiderotion; and the property wonld

e fuit a Iiuble to their claims in the hands of the
,diikri%:ui:e-e, as in thofe of fhe next of kinj thare-

fore that clrcumitance cannot affeft the cuufe. In
tt he caf"c in Shower it was {aid if the perfon eptlﬂle
to diltribution die, his reprefentative thall have the
sdminiltration.” Yet there al{o the eftate wou
it .bie to the debts of the firft decedent.  That cafs
therefore decides the queflion now before the
court; and may be confidered as an exprefs autho-
rity

-t
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SPRILNG. TERM

ty in our faver upon this as well as the other
points in the Ca,uie.

Eoworn. Then mentioned the cale of Palmer
vs, dicock 3, HMod. 58, as proving what he con-

ended for.

WICKHAM," That cafe does not affeét the pre-
fent. For if does not appear upon what point it
was decided. In Gamberd. ‘14, DO notice is taken
of the point made by Mr. Ronold, the JﬂJ'u:;c.f_:uon
and velting only being f oken of; and although it
s f2id no interslt velted, vst it is to be okferved

c-f»uq

hat in the fame book page 1¥2, it is {2id that the
es were of difierent opmcru upon tnat point,
no‘.harq Which

e

[
=

L that the caufe was aebm.ui on
s confirmed by 2, Sbow. 4
that three of the }ud¢cs det

ﬁ)

s oan

Aays thuL ﬂ:

&
ttribution ;oand

ubun SETY anc

;’:vo 1‘=y nrove
elats is entitled to the
confzquen :)y that the armnal :
1 {tlon which could hove arvifen would havs
ween Cuichin and the executors of tie
“ut‘ as the exeo to*“ dc not anvear 1o
y orpofiticn, and as the appe

ha
Y .

ri&t Court certmm erved .

- ha Catie <y .
c Of the County Court afiivmed.

WILLIAM
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OF THE YEAR "x767-‘,_

WILLIAM FAIRCLAIM Leflee of
JAMES GUTHRIE,
' against
RICHARD GUTHRIE and ELIZA-
BETH GUTHRIE.. o

F I SHIS was an aftion of ejedtment in the Diftris

Ej{ Court of King and Queen for one meflvage
and fixty acres of land; and upon’e fpecial verdit
found; the cafe appeared to be as follows; :John
Guthrie the elder being {eized in fee of the mef.
fuage and fixty acres of land in the declaration
mentioned, and having three fons, towit: James,
Richard and John (of whom James was the eldelt
and heir at law of his father) died in thelatterend
of tae year 1761, having firft made and duly pub-
tifhed his 1aft will and teltament in writing, bear-
ing date the 17th day of Ofleber 1761, wherety
he devifed as follows:

My will and defire is that finnéral charge
©and all my lawful debte be fully paid,—Item, 1
¢ give and bequeath to my fon John or hiisears one
¢ fhilling frerling, my will is that my fon Richard
¢ fhould have his choyes of my 2 whences Geany or
¢ Dice and if he chulss upon Jeany and the fhould
 bring ever fo many children the fhall nurce
¢ them till they are fourteen months old an then
¢ {hall return them to James Guthrie or his ears,
¢ hut if he chufes upon Dice he fhall leave her and
“ her gars and one feather bed and furniture, and
“ 1y houfhold goods to be equally divided between
-%¢ Tames Guthrie and Richard Guthrie and to divid
“ it themielves. My will is that Fames Guibrie
“should BAVE my land bouse and orcbard and im-

Y portances belonging thereto and if ever Fames

% Gutbrie should sELL the land I leave bim Richard

% Guthrie shall vavs balf the purchase, My will

35 if any land should fall to Fames Gutbrie by

“ earship that Richard Guthrie sbail HAVEt of

“olie hove THIs THAT I ¥OW LIVE UN 'my will is

%}t Rickard Guthrie fhall have tennhead 35 cattle
and
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¢ and tenn head of hozs and half my theap and the
« remainder of my ftock my will is that james
« Guthrie fhall have them, my will is that allj
« neys children that is now living (viz.) { give
« to James Guthrie and his ears forever, Harry,
¢ Da%enny, Frank and Somfen, my will s if
« Richard Guthric makes choyes of jeany he thall
© pgve no other part of eltate, my will is that
« Richar] Guthrie fhould have Dice and London
« and her incrzafe and to his ears forever, my
“will is that Jeany and all her increale fhall be
« James Guthries and his ears forever morzover
“ my will is that if Jeany brings ten live children
« that fhe (hall be at her one liberty from him or
“ his eares only living with James Guthrie ov his
¢ ears her lifetime:”’

The lands deferibed in thé above willy by the
words ¢ This that I now live un’ are the fame mef-
fuage and fixty acres of land for which the fuit is
brought; and at the time of making the faid will,
the teftator had a brother named William, to whom
the faid teftator was heir apparent. After the
death of the faid John Guthrie the teftator, James
his eld=ft fon and heir at law as above mentioned,
entered upon the faid 1ands and mefTuage defcribed
by the faid words ¢ T%7/s that I now live un;’ and
died feized thereof in the Month of January 17456
without having made a will; and leaving the lefior
of the plaintiff his eldect fon and heir at law. The
teftators {aid brother William died in the lifetime
of the teftators {aid fon James, and from him the
faid James as his nephew and heir at law took cer-
tain lands and tenements by delcent; which he
likewife entered into and died {eized thereof. Af-
ter the death of the {aid James, the leffor of the
plaintiff as eldeft fon and heir at law to his father
entered into. the faid firft mentioned mefluage and
fixty acres of land for which the prefent fuit is
brought as well as into thofe which defcended from’
William, gand was thereof feized wuntil the faid
Richard Guthrie the fon of the teftator John Guth-
rie, evifted him of the faid mefluage and fixty

acres
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OF THE YEAR 1oy

arres ef land, by virtue of 2 judgment of the Gene-
ralCovrt in an aion of ejeftment grounded on the
Lm‘ will of %ohn Gutbrie. In confeuucnce of which

w

¢ the tid Richard entered into the faid
i fixty acres of land and dicd fleized
; ng firft made Lis lalt will in wntng
r ke d;wf d the faid meffuage and fixty acres
of Iard to the defendant Ehzabcth for ‘life remain-
der to the other defendant in fee.  After the death
of the faid B ‘chard the teftatsr, the defendant Eli-

zabeth entered into the f"'rl fixty acres of land and
mefluage by virtue of the devife to her as aforefaid,
and continue d poffefied Lbe -eof at the time of find-
ing the fpecial verdictin this aftion. The difiri&k
comt gave jhd"‘ﬂé]‘t for the plaintifl; from which
Ju }"mt.nt the dofendants a pﬁe"led to this court.

Marsmarn for the appellant. The firl quef-
ticn is what eflate James took an.er the will of

John Guthrie? I contend he took a fe

“

Warnrn for the appellees. 1fhall infift aifo that
he took a fee. ,

Merewarz. Itis not neceflary then to proceed
1o prove the point.  Suppofing thercfore that James
tock a fez, the caie i3 no more than this, the lands
in queftion are devifed over to Richard if ]%mes
takes other lauds by cdefcent; and it is found by

the vevrdift that he did tale other lands. Richard
vecovaered, and the a.fondants claim under the de-
vife cver to him, infifiing that the contingency on
which it was to take e ‘F"PS‘L has happened. It will
e faid that James Lad his Glcx,UOﬂ.-) for it cannot be
conteuded that he is er niitled o both tr rafls., Now
by the iaw of eleciions he who is to perform the firft
act, mult make election; but if the time is fufferec
to pafs away the eleCtion is gone. Co. Ltz 145
(a) in notes.  As fﬁon therefore as the other lands
cicended on James he had Iis eleflicn; ena al
though he has not mad

ode 1t in exprels words, vethis
h%vvn’r entered on the defcer 1ded lands either a-
mounfs to an eleétion to take them, or elfe he Las
paft the time and Richard may now eledt.

E. Buz

BSI
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But this is in nature of 2 limitation over to Rich.
ard. The seafon of the difference between 2 limi-
tation and a condition proves that this was a limi.
tation to Richard unlels defeated by the election of
James. For otherwife what remedy could Rich-
ard have? He couldnever force an eleCtion any way
but by bringing an eje€tment. Richard could not
claim the lands which came by defcent, he could
only claim thofe under the limitation over. The
principle of the rule that words of conditien fhall
be conltrued into words of limitation, when the de-
vife is to the heir at law, applies here.

WarpeEN., An illiterate man like the teltator
cannot be fuppofed to have underitood the abfrufe
do&rine of eleftions. 'The queftion 1s not whether
Richard had a right to take, but how long he was
entitled to hold. He took only an efltate for life.
The tcftator having died before his brother had no
right to difpofe of what his fon would take as heir

-to his brother. John Guthrie the tetator never

was heir to his brother, but James was and took
as heir.

There are no words of inheritance 1n the devife
to Richard; and the heir {hall not be difinherited
without exprefls words.  Cro. Car. 447, 449. He
alfo cited 2, Wiis. 8o,

In this cafe there are'no words nor any apparent
intent to difinherit the heir. Infeveral inftances
the teltator ufes words of inheritance when ie de-
vifes flaves and other things; which thews he knew
how to limit an inheritance when he was minded
to dofo. 3, Wils. 414, Cowp. 235, 657. Dougis.
759-

There are not only no words of inheritance in
the devife to Richard; but the will further fays in
another part that if Richard fhould make choice of
the flave Jeaney, he fhould have no other part of
the teltators eftate. Now as he was to take upon
his not making choice of Jezney, the verdiét thould

.have found in fo many words, that he did not make

choice of her.
MARSHALL.
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OF THE YEAR 197

MarsHALL, It isagreed that James took a fee;
and if fo I contend that the devife over pafles the
fame eftate to Richard.

Wesorpen. I did not mean to admit that James
took a feec under the will, but that as heir at law
he had a fee by his better title.

MarsHALL. As this point is now v receded from,
I mult proceed to prove that James tosk’zfee. The
cafes cited on the other fide merely prove that
1ere there ave not words of limitation nor any ma-
t inient to give a fee, only an eftate for life
pafles. 'The queltion then is 1f there be fuch an
mntent in the prefent cale! The whole complexion
of the will proves it. 'The teftator was evxaur\cly
very lgnerant and illicerate and VVD.OH} unacquaing-
ed with technical terms. When this appears upon
the face of the will as in the prefent uﬂid, the court
V,r'iﬂ itrive 1o favor the intent, The devife to James
as Ln'lecdﬁr/ accordin Kir. Warden’s con-
'IJ.E? ‘on, becaufe he was heir at lawand would
ave u“en as fuch; 1t comd therefore o nly have
been introduced for the pu"po fe of providing for
Richard. He alfo contemplated a power in ]a,m
to fell, and although Jaraes wmﬂd have had fuch
power without, yef the teflator cer tainly thought
1t neceflary -to give it.  All which proves his ex-
treine onorancg of technical language and legal
dofirines.  The teflator meant to provide only £ “"ﬁ“
o fons (99 hc g"’rw but a thilling to John,) and
cin Leritance of T?mes from his
. 2 difpofition of the fmall tract
own p@ne xon as might provide for both of
two fons in cafe the cdutmzcncy happened.
is to fov, if one fee fimple eftate de cfeended up-
ne fon, ik other fhould go to the other fon. ~ If
and defcended to James by heirthip that Hich-
fhcuid have »n equivalent eftate in the other.
As therefore the defvended eftate was a fee, {5 al-
o 1s that devifed to Richard. When he fpeaks of
the defcended eftste’ which was clearly a fee, he
w24 no words of inheritange to deferibe it.  The
tefkator certainly contemplated the right of cleftion
' in

g to
L
i

e (;3 o
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in Jimes, and vyet there could be no doubt whick
he would take if one was in fee and Lbc other
for life only. Almoft all caies of wills { ancl upon

‘their own bottom. They all depend upon the tefs

tators intent; and thcrefoxe differ becaunle there’
are different evzdcnces of intent.

A man cannot hold under a will and in rontm’;
dl&‘on to it too. A devile of _;-— ckacre to A. and

of Whiteacre (Whlch is entailedon A toB. A
annot’ hold both; t if ‘1, takes poi flefion of

B_ackacr-e, B. {thall have Whiteacre. Which is ex-

attly our cafe. From this I draw an argumen
to the amount of the elate given. If j“me

given up the defcended eftate; he would have gr-a

e
up a fee. But as he retained it, he mult zive up
his whole eftate in the otlifara '

As to the oh;eulon concernin
rezard to the flave }eaney iti

emark that we are 1n pofledion
was to defeat our right, the pl:
had 1t found; becauie he Thould prove a
COVEr.

th° fﬂ“m‘] of l:zch_u él woul
half the money, wh el

to prove a fee was mtem; ¢
ROANE }u("r The fi

e coniidered is what e{hte f::
be confid ]

toock under the will? Th

dent to the 2t of Aflem

as palling unlefs reftraine

and mul‘t thersfore ftand nowledo
riles of law which then ‘“?‘“Vlllcd At that t‘ine
the rule was that even in lalt wills, if words of
inheritauce wers Wantmgﬁ an e“axﬂ *Ccr ‘iiFe only
would pals, unlefs from a view of the whole will the

intention of the teltator obvioully ah“:"z"‘d to be
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the pl“"cxru. v claufe under confideration, “for by this

means only can we come at an intention which the

teftatop
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teftator knew fo little how to 2xprefs.  Dut let me
p"esze m the frjt phcr‘ that no inference is to
be drawn from the want of technizal words, unfa-

vorabie to an enlarged conﬁrv tion of the devife
now under conf df\raqon, for it is apparent from
the face of the will that the teftator was wholly illi.
terate and nu,anw;e of e:\'preﬂmv himielf ')formly
Vihenever he ufes a technical word, he vies it im-
}wc oty and wnneceflarily.  In fomo of the be-
| f the perfonal et ate, he ufes the word. heirs;
ihe meaning or legal import of which he certainly
knew not: for he ufes the {ame word as fvnon)ru
wous with ¢b/lder in the claufe where he gives a
negro woman named Dice and fer bedrs to Richard.

Deitber can any inference againft an enlarg-
ed confliudtion be dra\ﬁ,:z from 2 tenderncfs for
t

be sigtas of the heiratlaw, who it was faid is
{¢

T

nei to be difenherited without ewprefs words; be-,

ule the “c;\mcc in this cale was the heir at law
" The word mAvVE i the devife to

famme as that ufed in the claufe

-d of the catide,  In the latter it

od the abfclute intereft according to

f;flaw, put the tefator core i y in-

2 ould have this O'_pfil"lti"‘“l vhen ap-
plied o i_pc:x"fougl property ; which from s ns.tm'e

unde 'gomr forae cha nge, an’l the
viiich denended on the unlimited ule in it.
ve to the fame ex pzeiuon n
meaning. It is

lator who cer-

ot
Qo
ug
i
g
-

o

net know that a ¢

tais Liffcrence cf w’prfm
fion was nceellary when app plied to real and per«
fonzi eftate. “The provifion for Richard in cafe
ames Thould fell, does not u;rgcdy wive a power
to {ell (for if v didno d01 b\, could exift, that a fee
paffed,) but it explains Al further the meaning
which the tell

frater aﬁi:{ed to the term HAVE, by
fhewing that he contempiated an exifting :1gh$
in James to n coniequence of the i:aﬁ,rei}
w blrn *?‘P will ¢ ; Yor he cereainly fuppot-
1es could claim was
not have made the

devffc
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devife; and as he conld not fell unlefs he had a fee,
it is clear that the intention was to give a fee.

If then James took a fee, the next queftion is if
the limitation over to Richard is good? It certain.
ly is fo by way of executary devile, as the contin.
gency on which it is to depend muft happen within
the tume prefcribed by the rules of law refpecting
limitations of this kind.

The only remairing quefticn then is, what el-
tate Richard tock in the lands limited to him upon
the event which has happened of other lands com-
ing to James by deflcent? I think he alfo takes a
fee. The fame terms are ufed: He is to have the.
land; and according to the rule which I have be-
fore mentioned, that the fame word uled in differ-
ent parts of the will fhall have the fame meaning,
unlefs there be circumftances fhewing an intention
to vary it, Richard will take a fee if by force of
the fame expreflion a fee paffed to James. If the
tract was too fmall to divide between two {ons he
could never have intendzd a divifion as to the inte-
reftin it. I am therefore for reverfing the judgment.

FLEMING Judge. The principal gueftion is,
whether Richard tock an eftate in fee or for life in
the lands for which the prefent {uit is brought?
To decide this we muit {earch for the intention of
the teltator, that we may fee whether it be ftrong
enough to over rule the principle of common law,
which requires words of inheritance to pafs a fee.
To difcover this intenticn it may not be amils to.
confider the fituatisn and the circumftances of the
teltator. He had two fons, for whom he withed
to previde, and a third for whem he intended no.
thing. His whole eftate confilfed of about fixty
acres of land, a few flaves, fome ftock and 2 tradt
of land in expeftancy.  To divide the fixty acres of
land would aford but little benefit to either fon;
he therefore prefers the eldel, but was determin-
ed to provide for his fzcond fon alfo, fo foon as the
eftate, which he expefted thould come to his fami-
ly. Thele intentions were to be expreffed by a

very
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very illiterate man, who from the face of the Wﬂl
it is evident knew not the neceflity of ufing tech-
nical terms, or in what manner to wpply them.
But in moft cafes of this fort unlefs contradittory
exprefiions are ufed, there will be {ome circum?

ftance which will lead to the mind of the teftators
~ Such is the prefent cafe.

The teftator does not give a power to fell in ex-
prefs terms; but he fays that James fhall have his
lands, and immediately declares in fubftance that
he fuppofed he had given him fuch an eltate as he

might fell. The ei%e& of this claufe is equally
powerfuz to my mind, in demonflra tingthe intenti-
on of the teftator, as £ he had given a power to fell,
For whether in the aét of giving he annexed a pow-
er which could only appertain to a fee, or firflt
gives the land and then declares that {fuch a power
is acknowledged to exift, the intention is the {fame.
If then James took a fee, which I am clear he did;
the fame eftate pafled over to Richard. For it was
obviouily the intention of the tefltator that James
fhould have one eflate and Richard the other, with
this difference only that Jamesthould have an elec-
tion.

The objeftion to the limitation over as being teo
remote is unfounded. For as Richard was Znesseat
the time the will was made, a perpetuity could not
take place. Upon the whole, 1 have no doubt
about the intention of the teftator, and that 2 fee

affed in the land in queftion to Richard. Of
courfe I think the judgment ought to be reverfed,

LYONS Judge. If we confult common fenfe
and the reafon of mankind, we fhall be {atisfied
that where a man gives an ef’mtb in lands, without
limitation or reﬁmmt, he means to give his whole
intereft in the fame manner as if it nad been a de-

vife of money and perfonalties. But the principle
having been once admitted, that words of limitati-
on were neceflary in order’ to carry a fee, therse
was, for a long time, no Judee found bold enough
to emancipate himfelf from the influence of the

’TJ

principle,
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principle, though all of them have enc ca"m’reﬂ th
undermine it. T 12y have therefore laid hold oa
any words to avoid the rule of law, and edeltuate
the intention of the teltator. T Lus Lne word esizes
charging the lands with a fum in grofs, or givingra
power to {ell, have aii been held o <nve afuoe; an
it has finally bwn eftablithed by a ?owr courfe of de
cifions that the manifell general intent of the tef:
tator {hall prevail, if by any pofiibility it can be
carriedinto effeCt without violating the rules of laws

i.u

T'o apply thefe principles to the cafe under con-
fideration.

What did the teftator mean when he fuid that
James fhould Aeve the land? It will be {aid perhaps
that this expreffion taken by 1tfelf is too doubtiul
to pafs a fee; but then the teftator has cxplained

_what he meant byit. For he confiders that his fon

James might poiibly fell the ef‘t’lfe, but if he had

fuch a power the ;efcatoL mudt neceffarily have fup-

pofed that he derived it under the w 111, and of
courfe conceived that he had before giv “n fuch an
interelt as would authorife the fale.  Whan there-

fore he iays that James fhall drewe his land, his
meaning was that James fhould Lave the whole in-
terefl.

Having fixed an appropriate meaning therefore
to the Word bave 1t 1s fair to mve it the fame inters
pretation in the limitation over to Richard, Be-
caufe it is manifed that his int=ntion was, that
whatever eltate ]ambs took, fhould go over to Rich-
ard in the cvent of o defcent to }smes. * Befides 1
James {old the land Richard was to have half the
purchafe money, not for life, but abfolurely; for
there is no ref"tri&ion, heis to have half the puws
chafe, which is a plain difpolition of the whole in-
tereft. -~ So that in that event the teftator clearly
meant the whele intereft; and ther t

Al
L

LA O
i0

={ove the fair
inference 1is, that he intended the Tme thine in
cafe no fale took place. If there be a devife to A.
unlefs his father purchafe other lands of the fame
value for him, and then to another ; here A. hasa

fee,
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fee, becaufe purchafe imports an abfolute purchafe
Hob. 65. So ifthere be a devife to A. for life, and

then to a.fon; except A. purchafe land of the fame
value for the fon, and then that A. fhall fell; here, if
A, does not purchafe, the fon takes a fee for the reae
{on, juft mentioned, 2 Cro. 599. Hob. 6. Thefe
two cafes are. in prmoxple the {fame with that at
bar, and appear to me to decide the caufe. ; For
the firlt expreflly proves a fee in James and the late
ter a like eftate 1 n Rlchard

An ob_]e&xon was made to the remotenefs of the
limitation to Richard; but as the eftate was to de-
feend to James hxmfelf that is, in his lifetime, it was

to take place within a lne in being, and confequent- -

ly is within the allowed limits for the vefting of ex~
ecutory devifes.

I concur with the. reft of the judges' therefore
that the judgment of the Dxﬁrx& Court thould be re-
verfed.

C. CASE
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CASES
ARGUED Axp DETERMINED
IN THE
COURT OF APPEALS
JIN -
THE FALL TERM of Tz YEAR 1797,

PRI P RC ROy ’ ——— ey
P“ETER"BAIRD
against

EDWARD RICE.

ICE filed 2 bill in Chancery in the borough
B % court of Norfolk ftating that he was fecurity
for one William Black in a bond to Baird. ‘That
Baird obtained a judgment thereon againft the obli.
gors in the borough court and iffued an execution;
upon which property belonging to Black was taken
and duly advertized by che fheriff; that Baird at-
tended upon the day of fale; and having received
a payment of part of the judgment, direfted the
fheriff to reftore the property to Black ; who after.
wards adfconded with all his effeés. That Baird had
fince iffued execution againft Rice for the “alance
of the judgment; and therefore the bill prayed an
injunction. The anfwer {tated that upon the day
of fale, a bond of indemnity was demanded by the

Aheriff in confequence of the fale having beeh

forbid under fome incumbrance, which neither
Rice nor Baird would give. That Black oFered
topay 150l if his property was releafed; which pro-
pofition Mathews urged Rice and Baird both to ac-
cedeto. That Ricedeclared he was perfedtly fatis-
fied with whatever thould be recommended by Ma.
thews: and thereupon Baird accepted the £ 150.
That {ofar from Rices appearing to confider himfelf
“sexonerated
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exonerated from the debt, he afterwards folicited
the loan of £ 220 of Baird and one Weftmore, which
they confented to lend provided he would give
them good fecurity for that fum as well as for
whatever he might be previoufly indebted in to
Weftmore, and for the balance which he #ill owed
Baird on the judgment. That Rice agreed thereto
and offered them a deed of truft on his Hackwood ef-
tate; but this negociation afterwards breaking off,
Baird iffued the execution which is fought to be in-
joined.

It appeared by the evidence that Rice infifted
that a deed of truft had been given on the property
to fecure a'debt due to Marvault, and to inderanify
Rice againft his {furetythip aforefaid; which was
proved in the Diftri&t Court of Suffolk by two wit-
nefles and ordered to be recorded. That the fale
was forbid in refpe of Marvaults intereft, but Rice
infifted on its taking place and offered to releale
his intereft in the property: that the theriff demand-
ed an indemnity which neither Baird or Rice offer-
ed tegive. That Baird upon receiving payment of
the above mentioned £ 150, and Blacks promifing to
have the property fold within four months nnder
~ zhe faid deed of truft, directed the fheriff to refiore
" the property to Black; which he accordingly did.
That an attorney was fent for to draw the mort.
gace on the Hackwood eftate, but the treaty broke
off and none was executed. That at this time
Baird offered to advance a {fum of meney to Rice
if he would {ecure the debt due from Black. That
Baird ftated an account againft Rice, in which he
charged the balance of Blacks judgment; and that
the fame was thewn to Rice, during the period of ne-
gociation for the mortgage. Upon the final hearing
of the caufe the Borough Court diffolved the in-
junftion and difmiffed the bill with cofts. From
which decree Rice appealed to.the Court of Chan-
cery, where the decree of the Borough Court was
reverfed, and the injunftion made perpetual.
From which decree Beird appealed to this Court.

CaLL for the appellant. The queftion is,l whe-
’ tacr
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ther the feveral aé‘ts of Baxrd upon the day of fale,
exonerated Rice from his furetyihlp ? Hé could on-
ly be releafed by exprels agteement; the mere cir-
cumftance of Bairds having given time was not fuf-
ficient. Dingwall vs. Dzm ster, Dougl. 233,
Where the delay was greater and ‘the “circumftan-
ces ftronger than in the ptrefent cafe: bnt it was
decided that nothing, 'but an exprefs declaration
by the holder of the bill would difcharge the ac-
ceptor. . The principle of which cafe is the {ame
with that before the court; “for the acceptor there
was in fa& only a fecurity. - =

Befides there are cxrcumftances in the prefent
cafe to juftify the-delay; for zn incimbrince was
fuggeflted, and the theriff demanded an_indeminity
which Baird was not bound to give,. Becaufe he
was not obliged to'run any rifque, ‘or ‘encounter
the confequences of an aft, which thight bring
him into difficulties; but it was the propér bufinefs
of the fecurity to fee that the debt was paid. 2.
Vez. 103, 372, If Rice withed diligence and ac-
tivity to'be ufed he ought to have paid’the money
and taken an afﬁgnment of the Judgment after
which he might have proceeded to'fell or niot ac ke
thought proper. ~‘All ‘this he' could réadily have
done, .as he was upon'the Ipot and knew of the dif-
ficulties. If he failed to do fo then, it wids his
own fault; and the Jachés was upon his fide and:
not on ours. ' But he had the property incum-
bered for the very purpofe of fecuring this debt;
and therefore might have proceeded to fell under-
the deed of truft, as he was oppofed by no credi-
tor. -His mﬁf’*mg on- the ‘{ale was unimportant;
for it was forbid by others, and the theriff deman-
ded an indemrity which as before obsewed Band
was under no obligation to give.

If Rice is ent1t1°d to relexf at all, it muft be on
the:ground that his fituation: was altel ed. Butit
clearly ‘was not; as he was prefent at the fale,’
knew what ‘was® going on, ‘Wwas pofiefled of ‘a deed
of truft for the property, and had it as amply in his"
power to fecure himfelf afterwards as before. He.

-cannot
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cannot therefore with any propriety infift that the
conduét of Baird ‘lulled him into fecurity; for he
was fully apprized that the debt was not paid, and
that there was no pofitive agreement for his exone-
ration. A
Wickuam contra.  This was a joint judg-
ment and execution, upon which the fheriff took
property’ which was afterwards releafed by order

-of Baird, who thereby exonerated Rice. For if

the fheriff had returned the truth of the cafe, no
new execution could have iffued at common law;
and although by the ftatute a é}:arty may have feve-
ral executions, yet a fatisfaction of the firft dif-
charges the judgment; and the taking of a fecond
is at the peril of the plaintiff. Indeed if the proper
return had been made Baird could not even under
the {tatute hziv'e'takreh a fecond execution; becaufe
the firft would have appeared upon record to be
difcharged. " Now the omiflion of the officer to
make, the return will not alter the nature of the
cafe, efpecially’in equity which always confiders
that ‘as atually "done, which ought to be done.
For it was the theriffs duty to have made the re-
turn, the law obliged him to do fo, and his fai-
lure ought not to prejudice any party. Therefore
Rice was éntitled to the fame benefit from the
tranfaétion as if the return had been aftually made;
and confequently ‘no fecond execution ought to
‘have iffued. The rule being that if the firlt execu-
on be from whatever caufe difcharged, that the
- judgment is fatisfied and no other execution can
ffue onit. = - o

" But it is faid the agreement was that if the
money was not paid within four months another
execution thould iffue. ' Which is not corrett;
for the agreement was that the property fhould be
fold under the deed of truft. 'If the fact though
were that it was agreed a fecond execution thould
iffué after the four Months yet that would not al-
ter the equity of Rice; becaufe it was an agreement
without his confent, On the contrary he infifted

on
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‘on the {ale; and the property taken was clearly
Anflicient to have paid the debt..

The deed of truft was no obje€ion. Forif it be a
mortgage, which it is moit like in its terms, then
having been only proved by two witneiles it was
by the very words of the ftatute exprefsly void a.
_gainft creditors. - If however it be taken as znother
kind of conveyance, then the poffeffion of the pro.
pe?(tiy remaining with the grantor it was equaily
void. o

The bufinefs of the loan proves clearly that in_
the apprehenfion of Baird himfelf, Rice was dif-
charged. It was a bait on the hook, by which he
hoped to allure him into the {uretyfhip again.

The authorities cited on the other {ide dont ap-
ply. That in Dougl. was merely a refort to the
fecurity after an ineffetual application to the prin-
ciple. Thatin Vez. is indeed ftronger; but there
was no new agreement in that cafe, as there was
in the prefent. For the plaintiff relied upon his
firlt fecurity and made mro alteration in it. But
here Baird made an entirely new contraét; which,
tended tolull Riceintoarepole, and that without
the aid of a court of Equity, would have turned to
his prejudice. The decree of the Court of Chancery
therefore is right, and ought to be affirmed. ‘

ROANE Judge. The property taken in exequ-
tion in this cafe heing forbidden to be fold, under
an idea of a prior lien, the fheriff was neverthelefs
bound to proceed finally in the bufinefs and to make
his return upon the execution. Upon the refufal
ofthe appellant to give an indemnity, be might
on appiication to the Court, have had further
time given him to make his return and in the
mean time have put it upon the parties concerned
to litigate their right to the property in queftion
by filing a bill for that purpofe. This is faid te
be within the power of the fheriff in fuch cafes
in 1, Burr. 34. Cowper et at. vs Cbhitry 3 Blacks-
zon ; and perhaps other cautionary {fteps are with-
in his power.  During all thefe meafures the plain-
t1f is not bound to do any thing; he may remian

a
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2 filent and inative fpetator: and is to be fﬁppoﬂ-'
ed totally unconcerned in the tranfadtion.
But if he fhall voluntarily intrude himfelf there-

in, he may releafe the obligation of the fheriff to.

proceed, he may loofe his lien upon the property’
and may difcharge third perfons otherwife liable,
in the event of the property feized being infuffi-
cient. A , )
The teftimony in this Caufe is, that the plaintiff
inftead of leaving the theriff to encounter the difs
ficulties in the legal manner made a compromife,
and authorized the theriff to releafe the propercy;
Rice the now appellee frenuously infifting, all the
while, that the {heriff fhould proceed to aét in the
legal manner: and as an inducement thereto offer-
ing to give up his claim to the property in queftion
under the deed of truft.
. This conduét I conceive as far as it refpefied
the fum to be paid in future, amounted to 2 new
contract; afimple contraft indeed inftead of 2 judgs
raent ; and one whereby Black alone became liable
inftead of Black and Rice: and the confideratiod
of this new aflampfit on the part of Black, was the
releafement of his propercy then in the hands of
the theriff. :

However improvident this contra& might be,
in thefe refpecls, no perfon can fay that Baird had
hot a right to make it; nor that the confideration
on which it was fouaded was not a good one to
fuftain an allion againft Black: but the effect is
that the old confiradt was thereby at an end, and
with it Rices’ liability to pay the debt.

There is no téltimony as at the time of the tranfl
afiion that Rice did not confider himfelf difcharged;
and if at a future time the belief of his being liable
1s inferred from his confenting or at leaft not ob-~
jedring that the balance of Blacks debt fhould be
comprized in the mortgage on the Hackwood eftate,
that inference is confronted on one hand by the
circumftrnce of his forbidding a fale of the proper-
tycomprized in his truft deed at-a time prior, but ne-

ver
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ver pofterior to the compromife, althoughitappears
from the record that many executions attached
on that property as well after as before that peri-
od; and on the other hand this circumftance may
be merely corifidered as a tacit confent to become
again liablé for thdt debt, in . confideration of ad-
vantage$ expectéd from the loan of the money by
Baird and Weftindré. Which however were ne-
ver compleated; and poflibly he might have
thouglit it of little confequénce, having fome prof-
pect for aught appears to the contrary, of being
finally relieved by the court. Buton thé contrary

.fome opinion mdy bé formed of Bairds own idex

of Rices’ being difcharged, from his ftrenioufly in-
fifting on a fecurity for thdt balanice; and as {oon
as he probably got it by afignmeént of the bonds,
feeming to reject the plan of the mortgage by di-
refting M’Kenny not to advance the money.

Thefe inferences 4re however too, loofe, and
too nearly balanced for us to form any decided opi-
hion from them, as to the ideas of the parties fub-
fequent to the compromife:

The. cafe refts therefore upoti the tranfaftions at

that.time, dnd thefe in my opihion amount to
a difcharge of the appellee from his Lability:,, Of
courfe the Chancellors decree, making the mnjunc-
tion perpetual muift Be affirmed.
. CARRINGTON Judge. An execution ence
levied and returned {atisied difcharges the judg-
ment forever; and the law is the {ame, if what is
equivalent thereto, be done: In the prefent cafe
the officer had taken the property, which he re-
ftored by the order of Baird, but exprefsly againft
the confent of Rice. The fheriff cught then to
have returned the execition. with a ftatement of
the facts; and if he had done {o, no new execution
could have iffued. But his omiffion did not affe&t
the juftice of the cafe, or alter the rights of the
parties; which muft be confidered in the fame man-
ner as if the return had been made.
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I admit that Baird was not bound to ' indemnify
the fheriff, and if the cafe refted upon that point,
he would have been {afe; but his confenting that
the piyment fuould be deliyed, and releafing the
property, changed the complexion of the tafe alto-
gether; and difcharged Rice from his covenant.

It is true the anfwer flates that Rice was con-
fenting to the releafe of the property; but it is
not proved: and this part of the anfwer is not re-
fponfive to the bill. Confequently it is not evi-

ence. I think therefore that the decree of the
Court of Chancery is right ; and ought to be affirmed.

PENDLETON Prefident. The execution le-
vied on' confiderable property, reftored to Black
by order of the creditor on payment of part of
the money, and a further day given for the bal«
lance was a total difcharge of the judgment as to
Rice at law, if the fheriff had done his duty in re-
turning the execution with the truth of the cafe.
But he having neglefted this, Rice is driven into
a Court of Equity for relief; where things are con-
fidered as performed, which ought to have been
done. He muft indeed appear with a fair afpeé,
and not have done any aét contributing to the
omiffion; or forborn to do what he might, to pre-
vent it. T

It is faid in the anfwer that the tranfa&ion was
with his privity and confent, and this, if proved,
would have bound him, and operated no change in
his original engagement. But this is not proved;
on the contrary it is difproved as far as a negative
can be, by teftimony of facls inconfiftent with the
fuppofition. He prefled the fale, and waived hig
claim under the deed of truft, which repels the
idea that he was confenting to the poftponements

~ But it 1s faid he might have given {ecurity to the

fheriff and proceeded to {ell under the execution.
I fancy this was ratherahafty and fudden affertion
of the counfel; for I could refer it to that gentle-
man himf{elf on cool refle@tion, whether the fheriff
could at the inftance of %i‘cc or any ether proceed
). 13
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to fell under the execution when he was ordered
to forbear and reftore the property by the creditor.

As to a fale under the deed; that was to he
made by Leatry when required by Rice and Mar-
vault; the fubjeét dont appcar to have been con-
templated by them at this time and if Rice con-
ceived himfelf difcharged from the engagement, he
had no right to proceed under the deed, nor was
he obliged to involve himfelf anew.

In thelilt of executions filed amongft the teftimo-
ny in the caufe there appearsa feries of them at the
fuit of Knight againft Black from Decembér 1738,
to September 1792. On fom= of the intermeciate
ones, property contained in the truft deed was ta-
ken; and the fale forbid, at one time by Leatry
and at another by Rice: Bur it dees not appear
that either of them forbid the {ale on the laft exe.
cution in September 1792, (four months after
Bairds fﬂe) levied on two tlaves; neither does it
appear that the flaves were 1n fact {fold; but the
creditors receipt is indoried for the debt, amount-
ing to £ 143, 4, 1Z. From hence two inferences
feem natural; firlt that Rice confidered himfelf ag
difcharged and fo did not appear to ftop this fale,
as he had done on the former occafions. Secondly

~.that £ 143, was then raifed on the feifure of two

ﬂaves, which makes it probable that Baird might
have got his money if he h23 pur{lued his executi-
on and not made the compadt.

But it is faid that the tranfadtion in February
1793 thews Rice at thar time confidered, and zc-
knowledged himfelf liable for this deb T forbear

oo

1

aluon :
con dx
1

‘to review the evidence of that npootlat:on becaunfe

I think myf{elf warrante d'by resfon and precedent,
n demd&ng, that propofitions on either ﬁJe, made
by parties on a treaty for compromifing their dif-
ferences, if that treaty be not effeftual, are not te
operate as evidence in a future conteft in court.

I' come now to the condu of Mr. Baird: The
cafes from Dougl. and Vez. were cited to prove

that a creditor to preferve his res medy again a {e-
2arity
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curity, is not obliged to give him notice that the
principal bas not pald, nor toufe legal diligence
againft him thort of the time prefcribed by the a&
of limitations, nor te fue tho’ defired by the fecuri-
ty.

Upon which I'obferve, that the cafe in Vez. was
going a long way for 2 Court of Equity; and per-
haps our & of Affembly, which obliges the prin-
Cvml to fue if required by the {ccurity, is better.
But if full force be allowed the docume, it will not
profit Baird in the prefent cafe.  1f indeed he nd
forborn to 2&t, refnfed to give the fecurity and
Ieft the fheriff to the duty of hie office, no laches
could have been imputed to him; and Rice’s exo-

neration muft have depended on the final event of

that execution. But Daird ated he received part
of his money, gave Black a further day for the bal-
“lance, and diredted the property to be reftored.

I concluge as bur wn that the fheriff ought to
have returned that the proper ty feized had been
reftored by order of the plaint UfF which would have
been a ddcn’trge of Rice at la‘", and this court
coniidering it as done, Wul give it the legal effett,

ffirm the r<”r€:io

SMITH
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SMITH Ex’r, of WILLIAMS,

againft
ROBERT WALKER.

FEHE appellee Robert Walker was {ecurity

for Edward Walker fince deceafed in a bond
£6 Jones Williams for payment of £ 372. This
bond bore date on the 3d day of December 1774.
In Oé&cber 1774 Edward Walker bought a tradt
of land from Williams for the fum of £ 141; but

did not pay the purchafe money; and ¢n the 15th

day of May 1778, he gave his penal bill for the
fame in thefe words,

¢ For value received this 15th day of May 1778
“ ¥ promife to pay or caufe to be paid unto Jores
¢ Williams the jult and full fum of one hundred
¢ and forty one pounds current money of Virginia
¢ on demand with Iawful intereft, I bind myieif
% my heirs executors and adminiftrators in penal
“ fum of two hundred ard eighty two pounds like
“ money as witnels my hand and f{eal,

EDWARD WALKER, (szav.)

Robert Walker is exccutor of Edward Walker,
who mad> fome {mall payments in his lifeiime, and
fince his death Robert Walker has paid {everal con-
fiderable fums, but it ig not ftated in the record
whether thofe payments were mzde out of his own
money or out of the affets of his teftator, nzitheris
it ftated in the record that he gave any particular
direftions with regard to the application of them at
the time of the payments, But Williams and his
agents credited fome on one bond, and {ome on the
other, in the form of receipts. About the year 1784
Walker and Williams called on colenel Fither to
take a lift of the payments, which he did, and cre-
dited the tonds againft it, reducing thatin 1778 by
the {cale, but it did not appear that this redution
by the f{cale was with William’s confent. Norisit
frated in the depofition that the parties profeffed
themfelves {atisfied with the account as ftated, tho'
it is faid that the lilt of payments was taken from

Williams
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Williams himfelf. In the margin of the 1ift, oppo-
fite to one of the paymenis are the words * not on
the bond.” Williams afterwards dying, Smith as
his adminiftrater, brought an action upon the bond
to which Pobert Walker was fecurity; who pleaded
tayment, and on the trial of the iffue gave Fither’s
depofition aforefaid in evidence. To rebut which,
the plaintifl produced the cther bond, and offered to
prove by a witnefs, that it was given for the pur-
chafe of the land sforefaid, and that Edward Walk-
er at the time of executing of it promifed to pay inte-
reft thereon from Octeber 1774, and thereby to prove
that it wes for a {peciedebt. The Diftriét Court of
Peterfburg rejefled the evidence and the plaintiff ex-
cepted to thatopinion. The bill of exceptions fate
ed that the teftimony contained ir ‘t was all the
evidence in' the caufe “ except “vhat proved the
bond on which the fuit was brought, paid and
except the depolition of Deniel Fither above ftated.”
The jury found a verdict for the defendant and the
Court gave judewent accordingly. From which

judgment the plainiiff appealed to this Gourt.

<y

Czry for the appellant.  Itis evident that if the
fecond bond be taken as a {pecie debe, that the bond
on which the {uit is brought was not paid; becaule
as the obligor had given no direfiions about it, the
obligee had a right to apply the payments.

But it is not Important te be confidered at this
time whether any part of the money was really due,
or how much, but the plain abitraét queftion is,
whether the plainaiff had 2 right to the teftimony
which he offered. For if he had a right to the evie
dence, “and was not permitted to ufe it, the court
below did wrong in rejecling it, and therefore the
judgment is erroneous and cught to be reverfed.

The queftion with regardto the piaintiff’s right
to make ufe of the evidence involves two others.

Firft, whether obligees in general have a right te
this kind of evidence, where the bond was given
during the period for {caling paper money?

Secondly,
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Secondly, whether the plainaff in this particular
aétion, had notiuch a right?

I. There is a difference between the contrack
1tfelf and evidence of the contrat. For the con-
tradt may be of one date, and the evidence of the
contraft may be of another date. The contraét may
be in the year 1774, and the evidence of that con-
tract may be dated in 1778. This is the cafe in all
a®tions of Fndebitatus m;ump:i t, where the contralt
which is the original purchafe of the articles, is al-
ways lald to be anterior to the promife whnichis but
an evidence of the contract.

There is another diTerence under the aét of AL
fembly, between contrals prior to'the firft day of
Yanuarv 1777, and thofe entersd into between that
day and the firft day of Jonuary 1782, Thisisa
difference which tlie Legiflature feem anxioufly to
have maintained, and therefore is to be {trictly re-
garded. Upon this diltin&ion contralls between
774 and 1482, ave liable to be {caled, whilft thole
anserior to that period ave not fubject to the feaje.

To apply thele obfervations:

According to the firlt of the foregoing differen-
ces, the contraél hers was in 1454; for that was
the time of the purchafe, and not in 1778 when the
bond bears date. ‘

Becaufe the bond 1s not the contra&, but only
the evidence of the contract. For the original pur-
¢chale was the caontra¢t, and the bond 1s only a
proofof it, ‘ ‘

Of courfe according to the fecond of thofe dier-
ences above mentioned, this bond of 1778 was not
liable to be fcaled; becaunfe it was a contra® en-
tered into prior to the year 1757, '

Suppofe the bond in fo many words had faid
with intereft from the year 1774, then according
to the univerial pradtice the evidence would have
been allowed.  This is frequently done in the Dif-

trict
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tri& Courts and I have been Informed it has been
{o decided herc. *

Now thefe words are only an evidence of its be-
ing a {pecie debt, and do not neceflarily prove it
to be fo. For there might have beena contrafl
for paper money e\pre{fed in thofe very terms. A
man might in 1778 have gontracted to have paid
an hundred p pounds with intereft from 1774 in pa.
per money, and the contraét would have been good,

But if collateral evidence would be admidibic in
that cafe, in order to prove the real contraél, it
would feem to be as reafonable in any other, pro
vided it did not contradiét the bond. "Ilmrem
as there is nothing in the evidence here which is
centradiftory to tb bond, I conclude thatthe evi-

dence was proper in the pzefent cale, R \.;‘\;3 ‘

Again the bond evxdenﬂ} invelves the ﬁrﬁ: con-
tract.  Forif a fuit were brought upon the firfk
contralt for the vmrchafe monsy agreed to be giv-
en for the land, the defendznt 1,ugm plead thata
bond had been entered into for it; and the plain-
tiff could not reply that the bond would be ki‘s, by
reafon of the feale, than the o1iginal purchale mo-
ney.

Let the bond then be the date; an& ftiﬂ it is
a fpecie debt.  Becanfe 1t includes a fpecie con-
tract and extinguithes the original promife.

But if it be true that the omi deftroys

contraét, furely the converic of
muft be egually true. If the oblig
that it fwallows dp the ipecis
obligee muft have on equal righ
it as an evidence of that fpex;ie-:
the other fide will beve 1t to cont
prove the {fame falt for the fu il a
tire defendan If it eftabirfnes on the
the derendznt that the ¢ original {pecic contrad
tinguithed by the {pect falt vy, it mofl at Jn

the firlk

Loy
the
upon

s
2%
Py

* Pleafants ws. Bibb. ¢ o, oot publified at the ree
when this cale was 2rgusd.
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timé eftablith on the part of the plaintiff likewife
that it was given for a fpecie debt. Its being in.
troduced on this or that fide of the queftion can
make no difference as to the exiftence of the faét.
It iz impoflible to defiroy the reciprocity. Becaufe
the moment it is {3id that no adtion can be main:
tained for the original ¢ontral itfelf on account of
the higher fecurity being taken for it, that mo.
ment it follows that the higher fecurity itlelf is
but & converfion of the firlt contra&t into another
form; and therefore that the plaintiff may infift on
the effeCt of it although its thape be changed. For
it gperates as-a merger; and the firft contradt 1s
infufed into the fecond; which is but the reprefen-
totive of the firlt and centains all its effence and
gqualities. © o ) ‘

Therefore upon general principles whether the
bond be taken 2s a mere evidence and fecurity for
the contrali, or whether it be taken as the con-
tradt itfelf, it was &ill a bond for a fpecie debt and

‘not fubjeét to the fcale of depreciation.

But to confider the cafe more clofely upon the
act of Affembly itlelf.

* If the bond be the date of the contra& ftill by the
very words of the act o Aflembly the evidence is
admifible. - :

The preamble ftates that paper money had be-
came an improper ftandard to adjull and {fettle
debts and contraéls, and that the people will fuffer
for want of a rule for liquidating and adjufting
them, fo as to do juftice as well to the debtors as
the creditors. Which of itfelf implies an Intenti.
on in the Legiflature that the confideration of the
contract thould be enquired into. For an afcer-
tained debt would need no liquidation or adjuft-
ment; and therefore that exprefiion neceflarily
fhews the intention that an inveftigation was to be
had as well for the benefit of the cveditor, as of the

~debtor.’

But this is further nanifefted by the enaling

“¢laufe which direfts that all debts and contrals

entered

(
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entered into or made in the current money of this
ftate or of the United States, fhall be liguidated
settied and adjusted by the fcwale, except contraéls
for gold and filver coin, tobacco, or any other
fpecific property.  Which undenlably proves that
r money contradis only were to be {caled ; and
that when the contract wes not for paper money
exprefsiy that it ould not be reduced by the {cale.

)

This then indifpenfably impels to the enquiry
whether the contraét was for paper money or {pe-
tic; becaufe its being {caled or not depends upon
its being the one or the other. Evidence there-
fore muit be received to explain it; for it can be
afcertained in no other manner.

But to this the rule of law, that parol evidence
{iall not be received in oppofition to the deed,
muy perbaps be objefled; and it may be {aid that
the bond Learing date within the period of the {cale,
and being for current money fhevis that it was for
paper money.

T'his however would not be correft. For cur-
rency is an equivocal word and comprehends two
diflin€t fpecies of money either of which fatisfies
the term. A tender in either would have been le-
gzl.  Or a payment either in fpecie or paper. mo-
ney before the pafling of the law would have dif-
charged the bond. Therefore current-money was
is applicable to- gold and filver coin as to paper
money.

‘But if the expreffion includes two characters of
different qualities and properties it-is clear that
parol evidence may bz received to explain them.
For it is then in princizle no more than the com-
mon cafe of a legacy to the teftators fon A; he
having two of that name, in which cafe parol evi-
dence is admiffible in order to fhew which of the two
vwas meant. Which is agreeable to a known rule
upon the fubjeft. For wherever evidence creates
an ambiguity, there evidence may be ufed to ex-
plain the ambiguity. Therefore when it appears
that the expreflionr comprehends two charallers, to

k. - either
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either of which it is equally applicable an ambi.
guity arifes, which ambiguity muft be explained
by {hewing which of the two was intended.

Befides the known diftin€tion is between evidence
which contradi€ts and that which explains the deed;

-the firlk is not admifible, but the other is. Now
b

here the evidence was not contradictory to, but was
entirely confiftent with the exprefiion, and there-
fore admiffible upon the diin&tion.

Ido not mean to fay, that parol evidence may

-always be received to explain words. For where

the queftion is upon the meaning of the words gua
words as the phrafzisy there ie cannot be received;
but where the queftion is with regard to quantity
and the objeét of the words, there parol evidence
may be receiveds Now quantity and objett confti-
tute the whole enquiry in theie cafes; and there-
fore according to the vule the evidence may be re-
ceived.

All thefe obfervations are allifted by the wor:
¢ liguidated, fettled, and adjnfted’ in the enaltin
part of the fecond feftion; the force of whicki
the preamble has been already mentioned; and th
vepetition of them in this partof the adt fhews that
the Legiflature intended every thing to be thrown
open to enquiry again: becaufe thole words relate
to unfettled affairs and not to afcertained quantities

[am
723

[ =N

freed from computation or circumftances.

But this which is {o clear upon principle and the
plain interpretation of the aft is rendered more ma-
nifeft ftill by the laft claufe of it: Which gives full
jurif@ié‘tion and difcretion to the ¢ourt to make the
enquiry.,

For the exprefion that ¢ where other circumfan-
¢ ces arife whichi, in the opinion-of the court before
¢ whom the caufe is brought to iffue, would render
“ a determination agreeable to the above table un-
¢ juft; in either cate it thall and may be lawfl for
¢ the court to award fuch judgment as to them fhall
¢ appear jult and equitable,’ necefarily leads to
the reception of parol evidence. Becaufe before

you
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~you can determine on the circumftances you muft
know them; and in order to know them, you muft
receive eﬂld nce to prove and afcertain them;
which inevitably lets in the parol proof; for the
falts cannot be learned without;, and therefore it
becomes unavoidable.

It may be likened to a cafle where the writing
does not through fraud or miltake recite the con-
tract truely. in which cafe prima facie the writ-
ing exgpreiles che contraltrizhtly, and is not lia-
able to be encountered by parol evxdence ; but be-
caufe the law had f2id that fraud or miftake fhould
be {ufficient ground to impeach the deed, parol
evidence became neceffary to eftablifh it; and
therefore has been conftantly received.

So here when the law fays that circumflances
fhall controul the deﬂa, it in effeét favs that parol
evidence with regard to thofe civcuriitances fhall
be received ; bemafe it 1s impoflible te came at the
circumftances withcut the proof.

‘The judgment is to be, according to the very
right and juitice of the cafe, upen hearing all the
circumftances.  Therefore, when the defendant
insists upon lessening the plaintiffs debt below the
natucnl 1?1po7"€ of the words, he mpft thew a rea-
fon for it. He will not have, done enough by fay-
ing that the bend bears date durmg {che exiltence
of paper mcney; for that we have alrﬂadj feen
does not neceflarily prove that it was for a paper
money contract.  He mult therefore fatisfy the

curt that it was fo. But if the defendant goes
into evidence of thatfaél, then itis clearly com-
petent to the plaintiff to encounter that evidence
'Wi/ch “*fumcrn thewing the contrary; and that ir
was for a ipecie debt.

P

{ fay when the defendant 7usisss to have it lef-
{ened, whichis correft; for the act does not fay
that fhp debt thall ipse fiz.,'}‘o ftand reduced to a
eertain fum; but only that it fhali oeAzkimmw
adulted and fettled according to a certain ffan: hch
Which wards lguidated, acg’/mred and sestleds {up-

pofe
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pofe fome further 2, and {eem to. Lenler an ap-
plication for the adjultment indifpenfable : although
in praﬂlce it is of courfe to do i it, where no oppo-
fition 'is made, from 2 prefumption that the other
fide would oppofe it if it were otherwiie.

Of courfe then it is but the common cafe of re-
butting an equity. 'The whole tenor of the &
leads to this. For the aft afcertains nothing of it-
felf with regard to any partzcwlﬁv demand, but
merely eftablithes a {cale, which may or may not
be reforted to according to circumitances and tha

dire&tion of the Ceurt.

T know it has fomstimes been {2id that the aét
was made for the benefit of the debtor only, and
not of the creditor T

But this would be contrary to jultice. To fav
that one fide thould be more favored than the other
is a pofition too monftrous to be maintained; <ipe-
cially on a law which profeif:s to do 3uﬁ:10e tohoth
partles without 1eanmg to elther, throughout eve
ry {ection of it.

But the Words ¢ other circumitances &c.” ar

e
plainly more appli icable to the creditor than the
debtor; becaufe the latter was exprefsly provilsd
for by the two preteding members of that fen.
tence. ' '

It is not important however to infit npon fuch a
circumfionce. The true conftruétion is, that the
provifion was intended for both. The words are
the molt unlimited in their meaning that can be;
for the Court under ail the circumfances are to
give ¢ {uch judgment as to them {huil appear juft
and equu%h .

II. This cufe though is fironger than the gene-
rality of cafes.

Tor the agreement was to pay intereflt from
17745 thch was binding, and an alion would
have lain upon the monuie, ora court of EqLuV
would have enforced a {pecific perfermancs of it.
The plaintiff therefore had a right to infift upon the

agreement,
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agreement, at leaft as to fo much debt as™iba ade

(o]
dicicnal incerelt would have created,

Again the bond 1s payable on demand ¢ with in-
tere t” without i::«.vn* the time of its commencea
ment. Now as, the wold interelt was unnccthfuy
for the bond carried it of coulfc, 1t thews that
{rmething was meant by the infertion of it. And
2s no commencement is mentioned, it is fair to in.
for that the md»ﬁmte exprefiion was to be apphed

> the firt contraét, which was now for the firflk
ti e reauced to wutm’r

s

Iz poyments are mdm fed in the form of re-
_ce?mtt:§ to winch if the onligor or his executor was
14, it Ao Un tcdtoa ertten agreeiaent that the
Lc ad was payable in fpem(, ; and the over payment
ww the same thing. ’ '

figain the Wnnefs might haw proved a frand or
it ke in making the bond as that it was to have
baon inlerted o 2t the intereft was to be paid from
1774, but that it was omitted through fraud or
miltake, w,-wh would clearly have. entitled the
intilf to ¢f ¢ benefit of the ipcme contract. The

nion of VLV court therefore which prevemed
s enguiry was wrong, and an injury to the

Fr@ 21l which I infer that the plaintiff had a
Tight to the ev vidence, and then the qaantum of the
~nand was not a que{hon, for the court dcomv::d
Lim of a right which he bad a clear title to de-
mand, and that was error.

Tur if it were material to go into the evidence
it WOJlu be manifeft, that if this were a {pecie
debh, then taP payments which the plaintiff had a
right to apply as he had received no’ direQlions as
to Cthe a*muc%t on did not amount to both debts.

WickmaM conira. 1 have confidered the cafs
Lnder a diferent pomt of view from that Wmch Mr.
Call has taken of it, and therefore fhall not purfue
his train of argument. | The defendant was iecurlu
gy to one of thefe bonds and not to the osher; he has

made
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made 'a;r'mentc more than fuficient to difcharge
¥.C owh bond; but a ftratagem has been ufedinor-
der to apply "b em to ’ch@ cfner, and render his own
anfatisfied. The gueftion of the {cale dont apply
to the cafe: but if it did, alihcugh I am not pre-
pared to {peak upon she adl, 1 lhould doubt Mre
Call’s conftruttion. I have heard that fome of the
courts have refufed an enquiry into the circum-
ftances, and that they were of 2pinion that the law

- was made for the- L)"“.’i"lt of the (,.LbCOZ’ and not of

the creditor. If thz defendart on the prefent oc-

cafion be a gainer, on other czcalions he taay have
been a lofer. So that in atteiapting to do jufltice
to his crediteor in this w{’mwe‘ he may in f*uxeral
be injured. Which proves that 1t is betzer o ftick
to the letter of the law and the {czle eftablithed by
it; as that mode will be more equal, in its opera-
L.lO"le

Cn cormmon law prmc*ples the enquiry contend-
gd for is not allowaile; for the rule there is that
parol evidence ﬂlall not be recaived to contradidt a
deed. This berd is ¢ For value received this 15th
“ day of Mav 1778 I promifs to pay &c. one hun-
¢ dred and for < OW“ pounds current money of
* Virginia &c. w lmports that the value was
then receis \/va..,, and therefore evidence to fhew that
the contralt was in 1574 would be in exprefs con-
tradiftion of the words of the bond, which the rule
fuppofes cannot be done.

¥t is {aid however that parol evidence may be
recewed becaufe the words current maoney are
equlvoml but means Taver as well as {pecie;
and as the former is prefedtiy confiftent with the
other parts of the bond, the ccfe is to be govern-
ed by the general direQions of th‘, adt.

A diftinétion was attempted however between
an evidence of 2 contra@ and the cantrat itfelf.
But that cannot apply in the cafe of a written a-
greement; for at law the bond is the coniradt.
The declaration always ftates the bond and not the
contract. A declaration Whlch thould ftate the

contract
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contraét would be zrronecus. However I repeat
it again that the particular terms of this bend ob-
viate all difficulties, and prevent all enquiry into
the circumftances.

As to the lalt claufe of the a&t: the court not-
withftanding that claufe are bound by the ordina-
ry rules of evidence. The judgment muft always
be secundum proboia et ellegata; but this fort of
evidence would be extraneous to the iffue, and
therefore no ground of decifion. '

Be the conftruttion of the aél though how it
willy the decifion of the court in this cafe was
clearly right. The defendant was only a fecurity,
paid inolt of the money, and knew not that the
other was a {pecie debt. The prefumption is that
when he was making payments they were upon ac-
_count of his own bond firlt.  Equity it not ufually
fet up againlt a {écurity; but here the Equity was
againft the plaintif. I he recovers the defendant
- rauft pay the money out of his own pocket; but if

the judgment be afiirmed, the plaintiff may fue the
other bond, and if there be affets and he has 3
right to prove the fpecie debt he may recover a-
gainft Edward’s eliate, whichis the proper fund
to pay it.
1t was faid that if the indorsemeints weré made
“in prefence of the defendant, he would be bound;,
but nothing of that kind appezrs; and the court
will not prefume it.

5

-

J

The over payment arifes from the falfe manner

of caleulating the intersft; and es to the agree-

3 Yl

ment for intereflt from 1774, the defendant knew
nothing of it. - :

PEINDLETON Prefident. Whether parol

evidence of a fa%t not contained in a bond can be
admitted ot law in a fait’on that bond is a queftion
ot to be {Hirred at this time of day, notwithftand-
ing the ingenicus diftinction of the Counfel between
5t and the evidence of 2 contratt; Imean

val queflion.

a conivra
2% a gen

YWhether
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Whether it 1 "my s done in paper mone ey Londd
under the laft {eCion of Lhe {calis 1z all, 1s

tion as difficult as 1t is important; and was It ne
ceflary to decide it, the Ceurt would Vhave refes

it to a fuller Court; eipecinlly as we Inow there i
2 diverfity of fentiment among the jud ]
queftion. %

Q

But wé unite ig 1 r"oﬁ *h? Lt is' not nnlvurwrp
cnfﬁrj, but improper :
i this {ait.

 The bond in {uit is a fpecie bond, on which Ro
bert Walker is fued in his own ri; ‘
bond is given by Edward W Falker his
the payments are all in f*)fme, exc
paidin 1776 and 1777; w.
the fecond bond, being prior to its duc,
to fiarnd at thelr no; mal amount by tho
words of the {caling afh.

- ‘The queftion is whether the fecond bord be
cie or paper?

A gqueftion which was collaterelly brought on,

for the [ake of ‘applyin‘r o that, the
which the defendant claimed, as cuc} 13
bond. Butifit was proved bv ricence wof
dowr abvear, that the Jebt fued for was paid,
evidence o‘fered was lmmaterial? and the Lourt
were right not to fufcr ehe jury to be embaria ie:
or mvelgled by it.

That weare to take this to have been {o proved
upon the bill of exceptions, we have no doubt. Af
ter ftating John William's evidence, and the ufe
intended to be mads of it, it goes on *“ and this being
¢¢ a1l the evidence in the fww, except what prov ed
€ the bond on which this fuit w1s ‘oru wwhit to bhe
“paid and except Fifher’s depefitio ¢ha connfel
“excepted &c.” I mentiona d this .}31&3: tothecoun-
fel; hefaid it was aninaccuracy which haditrackhim,
and did not attempt an explanation of 1t zlthcugh
he muft have been fenfible, that they ware too im-
portant to have been inferted currente ciziiny,

Wlfu.; at
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schont 2 meaning, They could not apply to  Smith
Laing’ proof fince to the at they are {tated as an e
ception; nor to Fithers depofition, becaufe that Walker.
s Ibectatiy excepted; they thevefore can only mean

vrhat thc" Lmport, namely, that other fatisfaltory

proof was made that this debe was paid.

n that gz*ound_ the. Court affirm the judgment
of the Dithnst Court.

If Wr. Smith chufes 1o commence a fuit on the
fecond bornd, the queltion on the fcaling aét will be
brought on; and if he is let into the proof, it is
obvious that many cther circumftances will be pro-
per mbyx ts of emium/, betfides thofe mentioned by
this witnefs, ia order to an equitable decifion. I
cannot avoid faving however that this creditor
feems to have lefs reafon to compluin of injury
froix paper mon cJ , than any which has appeared
before the Cour

As to a bar by the endorfement on the fecond

i } t“m u:or%u, {tates the whole
a plo per enguiry v,hcmer by ﬂ;a;c both debts are
pal

Judgment affirmed.

SCOTT v HORNSBY

N this cafe the fheriff who took the forthcoming
bond included his commiflions on the debt.
The plaintiff mic&f”d the comm1%ons prior to the  Ifaforth-

d al tion 1’Tiei and the tomingbond
judgment. The orlgmn execution 1iued B e takcen for

Dherilf took the bond for the fum of £. 13421 76 morg than
freriing and f£.4:5: 10 currency, conditioned the fum dye

fm*p;lvzue* of £ 67018 fterling and £2:2: 11 cur- bytheexecn-
vency;  In »lwnm that his commifiions were in. ton, andthe
S 1 plaintiff re-.
cluded in t Doml and that the rate of exchange o . .~
was from fortv to forty two. The Diftriét Court cofs the bond
gave judgment for the penaltv to be difcharged by willfupporta
the amount due after df*du&mg the fur roleafed judgment.

by the plaintiff. ~The record {tates that the rate
‘ F. the
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FALL TERM

of exchange upon the judgment on the forthcoming
bond was ‘ettled at 40 per. cent. by the certificate
of James Brown and the agreement of the parties,

The defendant appealed.

Wicxuax for theappellant. The firft queftion
is if the commillions were rightly included; and
whether the releafc of them cured the error? In
the reviizd code page 228 there is a lift of the fhe-
riffs fE\,S7 which for taking a forthcoming bond is
only fixty three ceﬂts, and for pvo"eedmcr to fale
of the eflefts 3 commiffion is allowed. Thefe two
claufes taken together, prove beyond all doubt
that the fheriff has no right to commiflions for tak-
ing the bond; becaufe h\, made no fale. The com-
pcnfauqn though was afterwards thought too little,
and therefore in fbce*noel 1794, alaw was made
toallow them ; which fhews the fenfe of the Legis-
lature upon the former laws. The releafe after
the day of {ale paffed cannot alter the cafe, be-
caufe in its commenceinent 1t was not h&rfLrn:, to
the ftatuts, and therefore will not fuptort a mo-
tion, however it might have maintained an ation.
Efpecially as the relesfe was not in the interval
between the date of the bord and the day of fale.

p

But upon another ground the judgment is ervone-
ous. The execution J‘hoa d have {tated the differ-
ence of exchange, and the bond fhould have purfu-
ed it for the information of the Court. The a&l of
Aflembly rc;iuu*ﬂs that the Court rendering a judg-
ment fhould fix the rate of exchar ngb : and thﬂre ’
are precedents in this Court where judgments have
been reverfed for omittingit.  Therefore as it does
not appear to have been done 1n the prefent cafe,

- there is errov in the record which ought to be cor-

refted. The rate of exc'ia
the jud"‘fn' nt on the forthe

2 1s inﬁ“ d ettled in

1 res k

omlﬁon was fatal.  The content
cure that error, but is mere
lates to “-t"‘e afceﬁ'"'*xmez,t
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of the Hmendmt that any Judvmﬂnt fhould be ren-
deved gainft him upon the bond, Strip the cafe
then of this fuppofed confent, and there is nothing
which can fupport the md\?"r»mnt.,

ROANE Judge. "The a& of 1793, pa ige 209,
Rev. Code. concer ning ;mtncommo bonds 1s {ifent
as to the pepalty n V’.L‘.i\“x thofe bonds are to be
taken. -Indeed it is the univerfal praQice to take
‘them in deuble L.J.l“ fom contained in the execution;
but as the law is filent as to this it will not vitiate
a bond voluntarily ozven, L«vnm through mistake
or wisappr ebem/an of the lzw, a greater or leffer
fum in th° pena

The conchtmn of the bend in the prefent cafe
1z conformable to the law; as it is to have t}
property ready at the time ana plece of fule. But
the fame adt requlres that the bond thall recite the
{ervice of the execution and the amotnt of the me-
ney or tobacco due thereon; and it is alledged that
the prefent bond does net truly {tate the amount
due; but more, 7, ¢, by the amount of the fheriffs
commlffions.

Thefe commiflions ought not by the then law to
have been inferted in the bond: ift, Becaufe they
are no part of the amount of the money or tobacco
due thereon, but are only a collateral recompence

o the theriff; and 2d, becaufe by the fame aétthe
bond is to be dnchar@e by payment of the money
or tobacco’ mentloned in the execution, which fhews
that the bond fheuld be given for nothing more than
what is menticned in the execution.

By the p"ov'f(m‘: of this a¢t the defendant may
thfcharve the conditions of his boml either by deli-
very of “the property, or, as I have before f2id, by
pur*u& the money or tobacco mentioned in thesex-
ecution; 2nd not that recited in the boad. There-
- fore in 2 motion on fuch a bond, f the defencant
can fhew the Court that the fum due by the execu-
tion is lefs than that recited in the bond, the Court
in rendering judgment will have reference to the
execution itfelf; fo that in either cafe the obligor
cannot be injured. - But-

Digitized from Best Copy Available

Scoft
ws

43

Hozofby.



44

Scott
e
Hernfby,

for not fuftaining the indgment, whic

FALL TERM

But in the prefent m-'hm”e, the plnmtlh has en-
tered a remitritur for the excels ftated in thz bond,
7. e. the theriffs commifiions; and th= defendant hds
confequently {uftained no injury whatever 'by the

jud ment, which is in fadt given only, for what is
due by the execution. Therz can be norealon mea
£,

hizfor theiam

(&)

]

really due, as umt'*’-r f’““ penalty or conditior
the bond are contrary to Ias J, ultna'“gh there be
S ;

a
departure from the ufual rule of penai;les zud 3
miitake in the recital of what 1s really due

1L
to
hie

With refm& to the fett]

on this j Juu:rmf‘* t, I havﬂ no {
be fettled at that time; and
parties extends to the ratea
tificate of James BI’O‘f‘m

the judgnient ought to be
CARRINGTON jJn 331 . The
tion is if the {herifls commifiions
has rendered the bond void? This was 2 quc tion
arifing under the laws before the alt of 1704 when
the cafe was browde for. Ifswe refledt upon the
prafiice of theriffs in app: nm,ug very 1“1 cant or
ities WOlLi=

Led c*‘ t; = CCY-
tncraiore that

very young men as deputl

dered at thet mitaics of thi _ ceur.
But 2s thev are miitakes alg 71 exe-
cution of the judgmer ity nE itlate,
but thould be corracted ac by of

the cale. ™ It is the duty of the cotirt to fee that
their procefs is rizhtly execured; znd to corred
miftakes if any have hap e wd in the execution of
it. Tor oth?ﬂvl{e a n/uaul nt fHherift 1111(*}11' con?
nive with thie debtor :mn - taking the 1/3 1f1 for a
little more or a Lirtle ’Ma, ctf*l" oy its effet on pur-
pofa. I do not think thar th
void the bond in t he prefent Cfli‘; and as the com-
miffions were releafed ond execution awarded for
no mere than was aclually due, thc:“° does not ay
peaf to me m be any exce lJJOA to the JU(;”‘T ient on
mat ground., - -

As to the rate of exchange it was feitled by
3grecmunp, and *he mf‘r omliﬁon cmed, vhich puss
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an end to that objedtion. I have always thought
that this Court thould not feek for reafons tore-
verfe judgments upon mere points of pradtice; but
ﬂlOLId make a point of fu(‘mmmg them where juf-
tice has been attlmec‘, if it can be done without
any violation of the rules of law.:

LYONS Judge. I think a mere mifrecital like
the prefent is not error; but may be correfied b by
the execution. This was a matter aepeqdmg up-
on calculation. Tt is indeed the fheriffs bulinels
to fee that the calculation is right; but if he omits
it, and any miftake intervenes, it is under the
controul of the court who may correét it.” This is
a fummary proceeding under a law which fufpends
the immediate harfh eeéis of an execution for the
benefiz of the debtor; and the conftruttion fhould
be as beneficial for the creditor, as the debter.
So that if no error thould be admitted to prejudice
the lutter, a mere miftake in calculation cught not
to injure the former; as certainty can be had by

reference to the exccution. 1 think therefore ther
1s no errer upon that grouncL

As to rthe other roint the fterling money was
properiy fottled at the time of the Jufjxmhent, be-
cauie the rate of exchangs VV'lS liable to flutuati-
on and therefore {hould be alcert ained at the time
when the plaintiff 1s to get his monev '

PENDLETON Freiident. The firlk error af-
figned is, that the fheriffs commiflions were 1mp1’o~
perly made part of the aggregate fum for which'the
bond was given. The record indeed ftates that it
was {o: but that the plaintiff indorfed a releafe of
that fum on the bond, and judgment is entered for
the ballance: So that jultice is done in that re-
fpedt. o S

But the Counfel infifted that the infertion made
the whole bond void. In which I differ from him.
If the excefs had beén inferted in confequence of
an ufurious contrad, or for meney won at gaming,
it would have vitiated the whole bond under the
ats of Aflembly on thofe fubjets. Or ifbit had
: ) ;T R cen
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been for a claim evxl in 1efelfy it might have fur-
“nithed fome colour for the objeftion. But the Le-
gillature have removed even th at colour; they hav~
ing by their law of 1794, allowed the commiiiens
and if 1t was not Luju& in princivle then, 1t Was
not fo, before. Ifit wasan error, which I dont
decide, it was inferted bv 1ptake, znd all thatis
to be done in rvafon and b 3y pre cmp,'lts, 1s to rec-
tify the miftake, and the bond is good for the bal-
lance.

The fecond objeftion 1s, to the entry of the
judgment rclative to the exchange. Which it is
id thould have been-fettled according to the rate
of exchange allowed 1n the firlt judgment, and that

‘ i‘c thould have been entered for the current money.

In both points I think the Counfel milaken, what
the firlt rate of exchange was, dont appears tne
bond being p“oneriv taken for pt@ﬁl"lﬂ’ money, fit
vaxlfm, the courfe of exchange at the time of the
econd fadbﬁcat was the proper rule: it being the
intention of the law to enable the fterling creditor
to place his current money when pvd in Britain,
without lofs in the difference of exchange. The
entry of the judgment for fterling money, which
may be difcharged in current money at 40 per cent
exchange, itriftly purfues the law and uniform
Draéhce, leaving the defendant the alternative of
paﬂmr in either money.  Whether this be right in
principle, fince it gives the debtor an advantage
from the fall of exchange without ftzuje_ap\ him to

a lofs by a rife, is not our bufinefs to enquire; the
faw has placed him in this fituation, ard the court
cannot change it

3

affirm the judgment

HENRY
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HENRY BELL and CARY HAR-
RISON

againft | |
RICHARD MARR.

H IS was a fuperfedeas to a judgment of the
Difiriét Court of Prince Edward upon a
forthcoming bond, which exceeded the amount of
the execution by £ 23:6:7%  Judgment was ren-
dered upen the sth day of April 1796, for the
amount of the forthcoming bond, without any de-
duflion ; and upon the Sth day of the fame month,
Marr offered to give credit for the excels, which the
Court allowed, and made the following entry.
% Richard Marr by his attorney this day enter-
“ ed a credit of tventy three pounds fix fhillings
“and feven pence hali pennyon the forthcoming
“bond of the faid Mart’s againft Henry Bell and
««Cary Harrifon, which credit bears date Avguit
“the 27th 1794. and on which {ald bond a judg-
¢ ment was entered the fifth day of this month, be-
“ ing the amount of an error made by the theriff in
taking the faid bond, on the motion of faid
Marr by his attorney the fzid fum of twenty three
pounds fix {hillings and {even pence halfpenny is
“ entered as a credit for fo much againft faid judg-
“ ment, agreeable to the date laft mentioned.”
- PEWNDLETON Pretident. Delivered the re-
folution of the Court to the following effell.
That there was no difference between this cafe
of Scotr vs Hornsby, decided the other
'; except that the releale here was after the
judgment, but in that cafe it'was befove. "That
the Court howcever thought there was no diftinc-
tion between the principles of the two cafes; and
confequently that the judprasnt, In this as well as

o

in that cafe was right; 2l cughe to he afirmed.

<«
L\ 13
€<

]y

WORSHAM
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EGLESTON:

RGLESTON iffued a writ of fieri facias ag

Worfham in the year 1794 which amou
to 694olbs. of tobacco and £2:16:6; property
taken thereon, and a forthcoming bord given by
Wortham on the 19th of Augellt 1794; which he
forfeited. . The condition of Jp bond reciteca the
amount of the execution to be 7342 1bs of tobac
coand £ 2:16:6 including interest costs and (zp
riffs COMMESSTONS. fhe Diftrist Court gave judg-
ment for the amount of the condition aud “from
that judgment Worfham appealed to this <ourt.

Per Cur: 'The judgment in which the fheriffs
commiflions are includ=d is clearly wrong. It muft
therefore be reverfed, and judyment entered fot
the fum due, without the commifdions.

he judgment was as follows ;

“ The court is of opinion that the faid judgment
1s erroneous in this that the fame is entered for
the amount of the debe recited in the forthcom-
ing bond in the proceedings mentioned, in which
bond it is ftated that the theriffs commiffions are
included, which by law as 1ot entided to,
* and which oug r__ to have been deducied from the
€« smount aforeiaid. before the enter mfr of the
< judument of thD Diteict Court.  Therefore it it
¢ conlidere dbv the court that the faid judgment
¢ be reveried &c, ud this court proce °dmcr to
¢ give fuch }M'Tmevt as the faid Diftri& Court

“ ought to have given. It is fun 2r conudered
& that the appe‘lev recover againfl the apneoliant
¢ 514,684 ibs. of tobacco, the penaliy

he s

>

vf J iald
¢ hond and his colts in the {aid D Htrict Courr;
‘“But to be difcharged by the pa ayment of 6,940 Ibs.
& of tobacco; and gz 16:6 {pacie the amount of
¢ the faid debt, after declué’cn'l<T the commiflions
¢ aforefaid, with intereft thereon to be computed
€ after
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*“ after the rate of five per centum per annum from
 the 19th day of Augult 1794 ’till payment; and
£9A the coﬁ$n7) P

P

WILKINSON
againft
M'LOCHLINW & Co.

‘g TI?ON the 6th day of Augult 1794, Duncan  Ifinaforth
) M’Lochlin & Company iffued a writ of Cgm‘l?gb‘)f_‘g
fieri facias againft the eftate of Wilkinfon, who the !‘tenerl”
o . N . be right tao
gave a forthcoming boad, whichhe forfeited. The tye <lolven-
execution only amounted to £ 187 :13:%; but dum™ ke
the condition of the bond recited that it amounted wrong it will
to/, 1o5:122: 6 “ including intereft, fheriffs com- Dot Vitiates,
SE T 5. The bond ack but the bond
miffions, and all legal cofts, ¢ bond acknow- ;soo04,
ledged the obligors to be held and firinly bound to
+ Duncan M’ Lochlin and compuny, in the fum of
4391 : 5:.6 tobe paid to the faid Duncan I
Lochlin biy certain aitorney bis beirs executors
AdIMINISIrators 0F assigns ;

The condition recites whereas Duncan M’ Loch-
lin bath sued out of the County Court of Cumbere
land o writ of fieri facias &c,, :

J

The County Court gave judgment for the amount

of the condition of the bond. The Diftrict Court

. aflirmed the judgment and from the judgment of
atirmance Wilkinfon appealed to this Court. )

WasuincTow, for thé Appellee. Upon the
ground that the bond is taken for too much, the ob-
ligation will not be held void; but the Cour.t will
enter judgment for as much asis really due if the
party will releafe.

And as to the exception that the execution is at
the fuit of M’Lochlin and Company, and the con-
dition of the bond is for payment to M’Lochlin

only; Scott vs Hornsby the other day went the
G. full
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full length of deciding that point: in which cafe
the Court dcuelmmed that the bond might be cor-
rected by the .execution. Fur‘athoufrh the con-
dition mantions M’Lochiin only, yet “that is an
evident miftake 3 becaufe the penalty menticns the
right name, and therefore we need not go out of
the record to afcertain it. If we reafon | by anzlo-
gy to the ftatute of jeo%ﬂs, which bemg in ;mrz
materia is therefore ap pmcab_,, it will be clear;
for the provifions of that ftatute are that if the {um

“or name be right in any part, it {hall not vitiate.

Though in motions upen bonds of this kind the
Court may hold to Torne firicinels, yet the bond
being for the benefit of the defendant he cught not
to be ellowad to objedt.

Duwvar for the appellant.  The bond is in the
nature of a scdre faclas; in which fuch a variance
would ‘have been fatal. including of the
fheriffs commiffions was palpabl error.

— 4 bl
1.4.

o ¢

w
e
1

u

Fer Cur: The error as to the {therifis commill
fions might have been cm*re&tcd L the solven-
dum s ¢o Lochlin only, and {c does not purfue the

execuiion,

- WasmineTon.  That will not prejudice; be-
caule the femeri is right, and the solvendum is re-
nurnant and therefcre cvoid.  Itisthe reseri which
creates the obligation and che fibleauent matter
will not vitiate. 2 L4 Raym. Iow. Hobert vs
Harnage. 3§ Rac: abre 696. 15id. 2 205, 3 D er
150, Upon thefe authorities the bond is clearly

good.

ROANE Judge. Thofe anthorities are {atise
{aftory. The a&t reqmre'Q the bond fhould be made
™ 127@1)1@ to the creditor ; and the legal effle of this
11 is, that the obligor Is bound to the creditor
tor, payment of the money.

The reft of the judges doncurred.
Ber. Cur. Corre the miftake as to the com-

mwiffions, and enter fach judgment for the appellee

s che Diftridk Court ought to have entered, that is
for
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forthe fum due by the execution without the fhe-
riffs commiflicns, % ‘

DREW
againgt
ANDERSON.
rg‘* HOMAS Anderfon fherif of Buckingham,

& gove notice to Drew bis deputy and his fecu-
tities, that he fhould move the Diffrist Crov“t of
Prince Edward for judzment agaiaft theém for £ 59
16:9 with interzt thereon after the rate of 15 per
cent. per annum, from the 1t of Septomber 1704,
tiil pa) ment and cofts, which Drew the del uty
had received by viriue of an exccution tlued from
the Diltri&t Court of Prince Edward in favour of
Lyvle & M’Credie againft Benjamin Hopkins, as
would appesr by the return made on the said ex-
ecution /m erpw, and which he failed ©o accouut
for accordme to law.

ecut in favour of lames L;y!e:

C adie ;;f"ainft Bfe’""amm Hopkins, for
1...{;6 and 8clbs. of tobaczco and
¢ nd eleven cents celts, Which is en-
orfed ¢ Ex cuted on a pegro man by the name of

avery, and {atisfied.” -

....
« Q
bt
=
s
Wi

3 e €
[@:N
oe

S N

0 ('\

There is a copy of a judgment of the Diltrilk
Court of Prince Edward, on a moticn, in favour-of
Lyle & M’Credie avamﬁ Thomas Anderfon thenff
of Buckingham county, for the fum of £59:16:9
with 15 per cent. intereft thercon, from the 1it of
Sepiember §704,  tll payment; that being the
amount of an execution iflu=d from the ¢lerks office
of this court the 23d day of April 1794, on a judg-.
ment recovered by the plaintifms againit Benjamm
Hopkins; and which faid execution is returned !
tisfied by‘ Cary Drew deputy fheriff for {aid de*"’en
dace, and paymeﬂi. thereof demanded and vefuf-
ed to be made. The
*ffe Dol piecedliag cales DODyg waly Lr Ok foipeay upon

24 g
the fame Lublt(,[, are pmz‘tcd tedethm 2 in ovder that the reader

might have the whoele doltrine bciow himut one view.

s-w».\a(\)

~
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of that judg-
ment ag;unﬂ;
his deputy;
for he ‘thall

" ot by f{ub-

mitting toan
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judgment fad
dle the depu-
ty with it,
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which is the
" att of the par
ties and net.
of Counfel; -
be general, it
is to be fa-
vourably ex-
pounded and
applied ta
the truth of
the cafe as
far as it will
bear; but if
. deicends ta
particulars,
it muft be
corret as to
thei, -
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. The Diftrict Court in'the pucfent motion gave
judgment in favour of Anderion agaiaft Urew and
his fecurities for £ 59: 16: 9 with intereft thereon
at 15 per centum per arnnum from the firft day of
September 1794, till payment and the cofls. Drew

4

obtained a writ of {fuperfedeas to this judgment.

WarpewN for the plaintiff. The plaintiff could
only receive £ 56:18:9 on the execution, which
was merely returned fatisfied; And yet by the judg-
ment he has topay £ 59:16: ¢ which is manifeltly
unjuft. Befides the recurn and the notice do not cor-
refpond.

Ranporrr contra. The court will not require
more certainty in a notice than in an aftion on the
cafe; in which the notice here would cleatly be fuili-
cient, as the plaintifl was well enough informed of
the nature of the demand to know how to defend
himfelf. For Anderfon gives notice to the defen-
dant, that he will move for judgment for the
mount due on a certain execution, which he {ub-
flantially deferibes, fo rhat it could not b i
derftood; and if there be fome little mifltake in the
calevlation it ought not to vitiate, as the defen-
dant was fully apprized of the nature of the dems
and the execution on which 1t was cleimed. If
therefore the court thinks that the ju¢ 5
entered is erroncous, it will not difmifs the plain-

Taff out of Court altogether, but vwill proceed to

give fuch judgment as the Diftri¢t Courc cught to

have given; by corre€ing the calculation and ad-
judging to the plaintiff the fum aétually due him.

ROANE Judge. The judgment of April
1795 by Lyfle and M’Credie againft Anderfon,
founded on the execution contained in the record,
was erroneous, being for more money than the de-
puty fheriff had actually received upon that exe-
cution,

By the adt of 1792 Rev: Cod: 130 §. 25. the
fheriff of a ccunty fhall have the fame remedy and
judgment againft his deputy or fecurities fziling to
pay money received on an execution, as the credi-

Lew
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tor may tave againft the fheritif.  That is, the the-
riff may recover from his deputy the amount of
the money which his deputy had received on the
execution.

The decument on which tlie metion by the fhe-
riff againit his deputy muft be {ounded, is the exe-
cation 1tielf, which on the return will thew how
much money had been attually received thereupon.
Aund a judgment erreneoufly given againft the {he-
1iff at the Iuit of a creditor for movre than the de-
puty has received, is not the proper document
whereon he is to proceed againft his deputy; for
if he will him{elf {ubnit to an erronecus judgment,
he fhall not be permivzed in confequence thereof
to charge his dzputy for more than it is legal to
charge hiw with, and the heavy penzlty arifing

, »

ot

The excention it/clf then being neceflary to
produced, the queftion is, whether when the noti
in thig cale

f 45011000
M’Credie againit B. Hopking, the Diflvift Court
could give a jndement upon an execuiion which

c
h ail the cofts amounted only to £ 561191 14?2
T am clear that they ceould not.

virtue of an execution of Lyle &

But it is fuppofed that the return of setis
can ouly be conftrued to extend to that fum.

I am Qrongly inclingd to view notices with indul

e, fecing that they are the afls not of lawyacs,

fthe parties: If however thev dafeend to par-

fienlars 2sto dates and-fums, the documents refer-

red to, muft when produced correfpond with the no-
tices, or no judgment can be given.

This is like the cafe of a material variance of the
bond produced from that ttated in the declaration;
in which cafe the Court are not at liberty to give

‘judgment for the fum mentioned in the bc')nd exhi-
bited, if it-be aleffer fum, but muft give judgrent
for the defendant on account of the variance. The

judgment therefore muft be reverfed.
FLEMING

,

%
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# FLEMING Judgs. If the terms of a notice are
ge‘w‘a‘ the Chart wiil conftrue it favoum.ny and
zpm/ ic acgording to the truth of the cale as faras
it will bzar; but when the notice zoes into {pecial
rircam{lances it 1s taken more Ln:dy, and muft be
more corract as to the circumltances ftated. The
natice here refers to {uch an execniion as did not
exiit. The firlt jndgment included the therills com-
miugons and wes cloarly for toomuch. The prc:eut
judga.ent found on it, therelore ruuil be reveried.

CARRINGTON ]udfre., The firlt judgment
againft- the iheri incluaing his own commifiions
was certainly wrong, and thc miltake cannot be

relified by the court. The notice goes to par-
1 culars; and the diftinflion is where the notice is
general, 1n which cafe mitakes may be corrected,
dwhere the notice defcernds to pavticulars, in
which cafe no correClion can be made. 1 concar
that the judgment cught to be reverfed.

judgment reverfed.

(—}‘R‘YMMQ‘
gainft
PENDLETON.

HL que{%ion was whether there can BYS an

apneal from an intericcutory decree of .th
I’ilgh Court of Chancerv, before the final dec
is pronounced aiv“mo“ the mtersocutary dec
may have deci ded the tifiz-ortemisd the Printipl
of the caufe?

ROANE Euc >s. My cpinion is that there can
be no a‘wpeai from an inferior court until a final de-
gree,  Before that - period, the appellate court has
no jurifdiflion. The words of the law are {o ex-
plicit that argument cannct render them clearer.

FLEMING Judge. I do not fee any difference
between this cafe and that of Tauug vs. Skipwith,
I think there cannot be any appeal, before the

final

3 ‘n/ e
oo &

w
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final decree of the High Court of Chancery. Till
then this court has no jurifdifiion of ihe caufe.

CABRING' TON Julee. I am clear that ne
appeal lies until a final decree. Alimough this
may be incoavenient, the court cannot alter ihe
law,

_Per. Cur. Temand the caufz to the Court of

Chancery to be further proceeded in.

MCALL
againfi

PEACHY

T H E queftion was whether this Court had”

jurifdiction of a caufe from the Hich Court

of Chancery upon an appeal from an mtew"ir\cutoly

dﬁcrcg pronounced theres and appealed from by
confent of parties?

Warpzewn. I think that in general confent does
not give 3umtcm ‘tion, slchough perhaps it may be
otherwile in this cafe. Becaule here all the prins
ciples of decilion are elta oh{‘nﬂdby the interlocuto-
ry order; and what remains to be done is merely
formal, as the Court which allows the appeal muit
neceflerily fee. So that the Co”x t below will not
allow an appeal for the fake of deluy, untl there
is.a final decree; but in a cafe of & Eulty whers
the queltion of law and aqg ty is definitively decid-
ed, it may reafonably be grantzd, efpacially as it
will be in the difcretion of the Court to allow it or

st. 1 The praflice under thefe reltrictions will ra-
ther teqd to expedite, than delay juftice.

WasaiweTow. That confent takes away error
is generally admitted ; but 1tis {aid that it will not
give jurildi&tion.  The resfon of the difference 18
not ealy tobe dilfcerned; for it would feem pro-

.per that confent fhould be us obligatory in ens
_cafe, as in the other.: Perhaps this may ge mb
diftinétion; where the Court has not o

Digitized from Best Copy Available
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jurifdition of the {utjzt matter of the caufe, there
confent cannot give it; but where the Court has
eventual jurifditiion of the futjelt, thére confent
may fp«ee“i the fubmithon of ti’:’ cauie to thsir
determination,  Thele ideas fszin warrante

by the uital courfe of proceedings; for wherever
the defzndant omits to plead to the juri{diction of a
Court not having cognizance of the canfe, itis not
competent to him to except afterwerds.  In a cale
of eventual jurifdiiion it is not a matter coram non

judice, butitis a fubjeét the cognizance of which

emphatically belongs to the Appellate Court. The
alt pronibiting appeals before a final decree, was
made to prevent d=lay and colts, and was intended
for the plaintiffs benefit: He may waive it if he
will chough, and il he does, there i1s no injury done.

Eanporru, ' I admitthat the prallice is conve.
nient, and with it could be fupported; but I fear
that the interpolition of the Legiflature 1s requiiite.
That confent takes avay error, is one rule; but
that it cannot give juriidi¢tion is anmother. Both
rules arc equally fettled; andone of as much force -
as the other. Co .icnt only applies to. perfonal
vights, which the litigant parties may waive if they
pleafe. Mr. Wathinzton ttazed the cafe of a court
which had no jurifdiction. But that is the very
cafe with this Court; becaufe it has no jurifdiction
until a final decree in the court below. It is {aid,
that the matter of one jurifdition may be dscided
by another, ifnot pleaded; but that is, becaufe the
jurifdiction is prefumed, where the contrary does
not appear. It was faid that the reafon of the law
was to prevent delay. That indeed is one reafon:
but another is, that the Court of Chancery may
change the interlocutory decree, and make a total
alteration in the principles eftablithed by it. The
practice would multiply appeals to infinity, andit
will not be in the power of either Court to prevent
it.

There may be fome inconveniencies from this
opinion, as in the cafe of a decree to foreclofe a
mortgage; but that is in fome meafure chviate

by
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T this re i‘f:‘i‘sn,- that there is no power which
‘tan foree the 1ortragor ouc of pollelfion, but the
Fhiyies gl

Loouare e \.ul.u(i ey ‘«‘.';lu.t\i HthLﬁ.j o COy ]ppl

of the decree, will be {ufpended

T LY

Wircikmar., I felt an inclination to perfu ade

myToil that tne oo 1n ;uu F4idtion in thele cafes:

ur
=d to acinowiedzs that in gene-
o)
1

ol my c;:-ir;ian is therwife. ftis the aft of AL
fembly only which gives this court jurildi@ion;

and the words ace {o exprefs that 1 do not [z how

1 r. Mr. Wathington’s
: nct tenable. For
e jts‘zr('fniiw‘l why may not the
cttly from a Gounty Court to this
ing th 'owr"h any of the intermen
is court under that idea,
’ﬁi&i n of the {ubjet mat-
t

had b een U*re‘w% thz in

5 dent dut {fuch
wld Az lopg run, bring every:
and u.eﬂ’rev the intermediate courts
er. I thercfore think that generally fpeak-

cree muit be final before any appeal can

r

But 1 th:nk allo that 1lis dofrine admits of
{fome guzlification; as where the meotter of the fuit
1s ﬁna‘l__iy decre=d fo as to change the right, and
the judgment only remains to be carried i mto exes
cution. As, for inftance, where there is a decree

for flaves ‘d an account of the profits direued;

bere the decree is final as to the title and change
the r’zg’ £, an l he taking of the account of the

profits is orly an execuiion of the decree. T'rue
it i that thers may be a double appeal {ometimes
in fuch cales, but.that inconvenience is fmall,
nared to that, which would follow f’m"'l
4 pzﬂ*‘fce. Which would oftenth

Atsud

when comj
the contra.;.
render the appeal but a mockery, as th nlamtlff
can proce ed to inforce that p'uu of Lhc decree
thn changes tif—‘ property, by attachment from
the Court of Chancery, and may thus get poflefi.
H. on
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on of the property, and wafte or remove it, before
the appeal can be determined. It appears by the
Englith books that in that Country the appeal is
taken up when any thing final is decreed. Under
thefe refiriCtions thevefore I think that there may
be an appeal before the canfe is entirely out of the
Court of Chancery.

ROANE Judge: By the Court of Appeals
law of 3792, Rev. Code. page 67. this court is to
have jurifdiction not only in cafes provided for by
the conftitution and in fuits originating there, or
adjourned thither by virtue of any ftatute &c. but
alfo 1n fuch as are now pending therein or which
may be brought before them by appeal, writs of
error, fuperledeas to reverfe decrees of the High
Court of Chancery, or judgments of the General
Courey or Difltri¢t Court, after thele decifions
fuall be final there, if the matter in controverfy
be of the value of one hundred dollars &c.

Tt is to be obferved alfo that, that expreffion
aftrer those &c. is to be found in and was taken
from the original alt of 1779, conftituting the
Court of Appeals.

It is likewife obfervable, that in the a&t confli-
tetin s the Court of Admiralty of 1779, thereis a
1 -onion that a party thinking himfelf aggrizved
e appeal from a final fentence of that court, in
feme cafes to a court to be conftituted by Con.
g: =5, and in others to the Court of Appeals.

 mention this to thew that the Legiflature have
r.oc only reftrifted appeals to final decrees in Chan-
c2cy, and to finkl judgments of common law jurif-
¢ :&tion, but have alfo, in the cafe of fentences of
1.1 Admiralty, adopted the fame principle.

The 14 sect. of the adt of 1792, conflituting the.
Court of Appeals further provides, that appeals
writs of error and fuperfedeas may be granted,
heard and determined by the Court of Appeals,
to and from any final decree or judgment of the
¥igu Court of Chancery, General Couit and Dife

trict
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trict Courts, in the fame manner and on the fame
principles as they are granted heard and determiu-
e§i in the High Court of Chancery and Diftrid’
Courts, to and from any final decree, or judgmf:m“
of the County Court.

v .
7 Am_i i may here once for all remark, that on an
attentive infpeftion of the various alts on this
{ubject, they all feem to reftridl appeals, to cafes,
where final dccrees, fentences and judgments have
been given.

The arguments of inconvenience arifing from
refiridting appeals, 1o cafes of final judgment, are
improperly acdreflzd to a court, when the werds
of a whole feries of adts zre exprels and uneyuis
vocal; and by being kept up in that {eries through
a Jong courfe of time, they appear in the mind of
the Legiflature not to have been available. It is
confequently rendered unneceflary for me, from
the politive srme of the lew to form or exprefs
any opinlon, whether greater inconvenience would
entue from allowing appeals from interlocutory de
crees, than thofe which are apprehended, from a
contrary conftruction. For example, in a writ of
partition, the firlt judgment is, that che fheriff
take a jury and make partition between the par-
ties. Now though in executing this power he ab-
folutely changes the pofieflion of the land, no wrig
of error at common law, nor appeal by our a& of
Aflembly, will lie until a final judgment is render-
ed upon the return of the fheriff; of his having ex~
ecuted the writ. ‘

There is no diftinélion in law more clearly ua-
derftood, than that between interlocutory and f-
nal judgments; and this diflinltien runs through
decrees in Equity as well as others. If therefore
we depart from the plain fignificucion of the att of
Affembly in cafes of decrees, we may with as
much propriety in cafe of judgments, (which vas
never vet pretended,) as the fame words in the
a& are equally applicable to both; and perlhiaps
{fome inftances might be noted, fewing the fame

reafons
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reafons of convenience to apply in the one gale as
in the other.

So far upen the {ubje@ of general jurifdiélion:

But then it is faid, that confent of parties can
give this court juri{diftion, although odw:",,
bave none. It was prepesly o obter
that from the Iaw alone, this court has derived 1ts
power; and that in cafes nat proper for the cog-
nizance of the court under the law, th:
have no authority whatfoever: And it wo
a firange confirudiion indeed, that when
giﬂa’cure has conltituted t"l court to rf—‘\‘lie the {o.
{zmn and final dec;hons of cot i
ty in this ceuntry, it fhould be in

partics to dntmmitc their admid 7 2

pealing from or ders or cpinions of the Inferior
courts, which are 1Ll within the controul of thole
courts, uvtil final judyment; and v&hzc confe-

qden“ly f not haltily appealed fro ! they might
N o & (o)
themielves corredl.

i

crees wus mtenm»rv for the benefit of ¢
and here they have waived it,  Tanfwer, thatthis
reflri¢iion is not for the benefit of t"‘1° pm*’u‘es
merely, but that it is a’ princivle runring throu
che whole judiclary {yftem, and cannot be oen
ed fram, without mtr'\uaciwg‘ an infinity
peals and litigation, Cenfe quenth’ t}li
turﬂ from them, wonld guoed 15, chan
ture of the jurifdiftien of an - a}; H
which pr orerly thould be confined t

on of the final and deliberate judg q1 rent

¢curts below, Into ajurnavmon me

sof

re
relting and confumma tn.g thelr nc lozte and in-

terlocuuory judgmente.

The parties th@l\,.ore, under a pretence of
waiving a benefit int 1'oduccd for then \fclves7 muft
nct he pemmted to deftroy <the very principle on
which our judiciary {_/Pcem is founded; and there-
by to produce a general evil to the community.

bealk]

A D
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The cale in Vemey *# i conclufive, thar a Court
9' ’u’ﬂ“"iﬂf even ariur ar'ruznent, cannot procued

tppears that there 'xs a defec. of juri{disiion;
rm'“ this mmcqw— 3 hhﬂs to the cafe now befor

s. I therefore Lmlm that the cavfe cught to be

: nt back to the High Court of Chanc ery to recetve
fiual duecition there.

LR VRS o ;_‘

FLEMING Tu<’r;;\,° Mo confent can give furif-

diftion agaul the plain words of the 14t AL
fombly; which are too clear to admit of a2 doubt.

‘t'he pradiice would be dav"f“rmc‘ ard I think
there 1s lels mconveniehce in that eltablithed by
faw, thon there wonld bein the orher. At any
rateif ‘there be an inconvenience the Legillature
wwedt corredhat, and not the Cenrt,

CARRINGT udge.  The queflion is if
conlent can give t Cour“ jurildiéticn, before a
fnaldecves tn c of Chance ery? bv evamine.
tag all the lsws up ‘he subieft i will be found
it thi, Lourt which s bound by thelaw ¢reating it,
iz 40«1f1i1,~:,d?;0 the ¢ie of tinal decrses; and cone

h 'H sower of this

¥ cautious
hich the law
terred.  If confent would give jurzzdic-
cafes telow the conizance of this Gowrt

sht here; caufes may be hurried
fore they have heen propc“"v mveltigate
‘he Courts bf)l\m, and numberlels oth-r:‘f ip-

s may {ollow, which:it is better to pre-
Belides the Uhancellor in his fina P

des the Chancellor in his finaldecree

mway correlt the errcr in the Tocutory decz‘“e,
i chere te any; and fo the grivvance complaine
: edreffed i in that Court, ,\udtouy, the de-

sence of an'appeat to this. owever be

. hls Court
ridi}fl 2 entil f a1 decres 1s pronounc-

hierefore I think we cannot ex-
] = confent of the parties. Con-

Lhancery i order to receive a final decreethere,

# 1 Vez. 446, ' ' ' LYQNS
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"LYONS Judge. That this Court has no ovigi-
nal jurifdiétion, until the final decree, has already
been determined: and the queftion now is whether
confent can give it? If confent can give juri{dic-

“tion, then confent may take it away; which will

A. being
indebted by
bend to B.
n £a4s:1x
2 flerliog on
tae 1yth day
af December
1987 afligns
nim C'sbond

fcarcely be contended for. The general rule is
clzar, that confent cannot give jurifdiftion to a
Court which has it not. IHow then can this Court
exzrcife it here, when we are by the exprefs lan-
uage of the ¢ confined to appeals from final
decrees T As to the cafes put from local jurifdictions
they prove nothing; becaufe there it depends on
fton, and the party’s negleét to plead; fo that
the defe® of jurifdiftion does not appear, upon
the record. But here the very queftion arifes from,
and is contained in the record itfeif: So that the
Court cannot avoid feeing the defett. I think
confent caanot give jurildi‘tion, or elfe the parties
may ereft Courts for themfelves, which the law
will not allevs. 1 am therefore of opinion thag
we have no juriidiclion; and that the appeal was
premature ; Gonfequently the caufe muft be fent
back to the Court of Chancery, to be there pro-
ceeded in to a tinal decree, before any appeal can
be allowed to this Court.

GIBSON
against |
FRISTOE and oTxERs.

NIBSON brought an a&lien of debt againft
Friftce, R. Ralls and C. Ralls upon a bond
bearing date the 11th day of October 1788, and
given for payment of ,éymg : 12 1 1 fpecie, pay-
able on or before the firlt day of March 14780,
with lawful interelt on the fame, from the 1yth
day of December 1787. The defendants firlt put -

for 7801.cur§/én the plea of payment; which was afterwards

at the agreed

withdrawn by confent, and thereupon the de-

fendant
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fendant afrer taking oyer of the bmf filed the fol-
lowios 3 plea,

. The faid defendants fay that the 7 oag’t not to
be charged with the faid dett by irrue of the faid

vriting ob&wator_/, becaule they {rvy thut on the
I]tu day of December in thie yecr of ocur Lord

1787, at the parifh of the c.vnty of
Ea.uce Wiilian, the faid deferdact jcha Friftoe
was Indebted to the faid plaintir by bond m the
fum of four hundred and forty five pounds eleven
fhillings and two perce fterling, with intereft
thereon frem the firit day of January 1766, andon
the {aid day and year af forcfaid at the pevils and
county aforefuid, it was corruptly ag izd Lecween
the {aid plamuf and the faid defencant John Trif-
toe, that the {aid pmrm:z & fhould forbear and give
dzay for the pa £

omerzerae T 17

yment thereof, until the firft dJV of
March 1789; and that the feid defendant Jihn
Friftoe for the forbearance and giving day for pay-
ment thereof’, for the time aforefaid and ia lien of
th° aferefaid bond, fhould give and affign to the
{aid John GibL fon, 2 bond glven by Ann Brent,
George Brent and Daniel Carrol Brent to the faid
John Friftoe for fix hundred pounds current mo-
ney; and alfo funwj bonds given by the {2id Ann
Brent and George Drent amounting in the whole
with intereft then due to the further fum of one

hundred and eighty {even pounds nineteen (’ui“né»
“and ten pence hu; penny; and that the faid defen-
dant fhouid give his bend to the faid ]ohn Gibfon

for the further fum of one hundred and forty ning
pounds twelve fhillings and one penny fpecie, pay-
able on or before the faid firlt day of March 1789:

And afterwards to wit, on the faid 1yth day of
December in the year of our Lord 1787, at the
parith and county aforefpid, the fuid dc‘.endan*
John Friftoe did affign and make cver the {.id {eve-

ral bouds above mendoned unto the faid John Gibe
fon and the faid writing obligatory in the declara-
tion mentioned, we s then and there {enled, and as

the deed of Lhe fuid r‘c:ﬁndmt then and there deli-
vered by the faid defendant unto mé‘ f’“d plam**{w*;

for the forbearance a d giving day for ihe pa ymgz::
X
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Gibfon of the monsy due from the faid John Friftoe to the

s i the bond it above nentioned;
Friftee. bdey of Iarch 17€9; and in lieu
ntione ‘l bond, in I,Ufur'ﬁa‘ic
to \Lc Yorin and ededt

and ful

of the [uid co. Viich {Av {eve-
yal sonds 10 ;nu o the
g ohul-
ﬂizmt

fohn ¥rilloz, uato
Fe faid firit mentioned LO"'ld

ks .:ration above ment.s: 1c1)
tof Aflenbly in that coie mude
e Ve and thds they

ALl CaCa

<€ J'L\\l & Ll 2 13.1\’1
e faid de-

N

eading alivdg-

refl and this hc [
prays 31L“z:rugnt and the deobt alorefnid togctner
with his a.zm:tcb by reafon of the Jotention of that

debt to be adjudged him &ec.

Nothing further was done towards an ifue; and
the jury found the £ foilewirg {pecial verdiél,

% e

Digitized from Best Copy Available



OF THE YEAR 1797 65

- 8¢ We of the Jury £fiad that the defendant John Gibeon,

¢ Fritkoe was indebted by bond to the plaintiff on F‘v{
“the 1t day of Janwary 1736, in the fum of , rstee,
“foags:an: 2 fterling, pavable in bills of Exe

:‘ cf}tmgc or 1n current mmeney at the current ex=

change, when paid, widh intereflt from that date.
¢ That the defendanton the iythday of December
£ y787, by agreement between the plaintiff and
cefendant, did make over and aflign to the plaina
tiff fundry bonds amounting to £ 780, current
money, atthevalue of £ 382:8: 2 {terling, and

¢ the balance due to the plaintiff, being £106-19-2
* fterling, which at the rate of 40 per cent ex-
L1

change amounted to £ 149: 12 I currency, the
fa1d defendant in purfluance of the fettlement,
figned by the plaintill and referring thereto, in
thefe words to wit: JMr. Fodn Fristoe, &c. gave
* his bond on the 1ith of Oltober 1788, with
“ Rawleigh Ralls and Charles Ralls his fecurities
for that fum, payable on the 1lt day of March,
1780, and beaving intereft from the 17th of De-
cember 1787: which lalt mentioned bond is the
bond in the declaration mentioned. That the a-

~

mount of bonds aflizned by the defendant to the
plaintifand the bend givenby thedelfendantto the
plaintiff as Lefore mentioncd, exceeded the origie
nal debt and interefl therecn duefrom tae defen-
dant to the plaintdff, £ 244:12:7% currency.
That the defendant about the time of afligning
the bonds intendad to remove to Kentucky ; and
that the plaintiff afterwards declared that the
defendant fhould not have gone to Mentucky,
 without having fetiled the debt. ‘That the
¢ honds fo alligned have been fully paid up and {a.
“ ¢isfied to the plaintiff, together with the in-
¢ tereft due to the times of payment. That the
 obligors in the bonds fo affigned, were at the
¢« time of the faid afignments, dzemed of fafficient
¢ eftate and property <o {atisly and difcharge the
¢ {ame, That at the time of the writ being ferve
« ed upon the defendant for the before mentioned
“ bond of £ 149: 12: 1 currency, the {aid defen.
s dant acknowledged the debt to be a juft on=. If
: L $ upon

”
~

<

~
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“ ypon the whole matter the law be for the ‘Vplain-
< ¢3ff, We find for the plaintiff the debt in the de--
« claration mention and one penny damages, If for
¢ the defendant, then we find for the defendant.”

The exhibit referred to in the verdict is in thefe
words,

Mr. John Friftoe to John Gibfon. - Sterling.
To your bond payble the rft of January 1786
for goods fold you Las5i 112

Tointerelt from 1t fanuary 1786 _
to the 17th December 1787. £ 43:14:2

£ 489: 5:;

Lt e et a3

|

158y Cr.
Dec. 17. By bonds of George Brent, ‘
Ann Brent & Dan. C. Brent aﬁign-} 382:8:2
_ed to me valued per agreement. ‘
1006172
Exchange at 140 per cent to make cur. 42:14:I1

£ 1491251

The {um of one hundred and forty nine pounds
twelve thillingsand one penny fpecieis due by a bond
granted the 11th day of OcCtober feventeen hun-
dred and eighty eight, by John Friftoe, Rawley
Ralls and Charles Ralls, payable on or before the
firlt day of March feventeen hundred and eighty
nine, with interet from the feventsenth day of
December feventeen hundred and eighty feven.

~ JOHN GIBSON

There is amengft the papers filed in the caufe,
the bond on which the fuit is brought: anda lift of
feven bonds given by the Brents amounting in the
whole to £ 780: fix of them for 30 each, the
firlt of which was payable in March, 1785 the
fecond in March 1786 ; the third in March 1787 ;
the fourth in March 1%88; the fifth in March
1789; the fixth in March 19905 the {eventh bond
was for f 600 and was likewile payable in March
37900 )

At
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At the foot of this liftis the following aflign- Gibfon,
ment; Dumfries feventeenth day of December fe- Fros
venteen hundred and eighty feven. This day T [D*°%
have affigned unto John Gibfon, the above feven
bonds amounting to feven hundred and eighty
pounds current money, for the fum of three hun-
dred and eighty two pounds eight fhiliings and two
pence ucrhng i part of a bond due by me to him,
as witnefs rav hand and feal the day and date above
mentioned. 'TThe above feven bonds ave all due,
and no part ef which iz received by me, or any of

Mcr. John Ralls {enr. executors, or any perfon for
them.
JOHN FRIS fOL, (Szat.)

The Dirict Court gave judgment for the defen-
dants; and Gibion appwud to this Court,

Wasmiveron for the appellants,  The queftion
is wiether the falls fiated in the fpecial verdiét
amount to ufury?! In order to conititute ufury
there muft be a lending on one fide and a bc’:rroxw
i’n'r on the ether. T here muft be a co ‘rup' agre

ent on one fidzs to LNP anzd 6n the other to gwe
gw}rex intereft than the law sllows: 17 the de-
fendant h:\,c vief ii; vas in a Court of Equi-
ty 3 feionahle gain if any might
Y ) hat however is no guef-
tion at prefen q' vettion is merely, whe-

ther the unr ”*{nnabﬁ: ?101’*‘;, if iv be fo, was ulu-

vy ornot? Inailt tie ceies me mfc epqum' is
if there be a loan? . 5 admit, toat if & real loan is
endeavoured to be covered ‘Mer any‘ difgn
whatever, it 1z fill ufury. IE re war no @
loan; and the quexi on is, if there was any G

re¢t lending.  If one gees to bor‘"ow and the par-
?o t & loan, which at length

ties communicate ab
terminates in a fale of property, at a price great-
ly beyond its vulu it is ufury; becaufle it iz
vierely a fcheme © W”ﬂ?y to avoid the ﬁamt‘,n
But hove was no borlewing nov any communicaile
on about 2 loan; 1t was a falr fale of nmu&‘ty
which the one party might make and cthe other
purchafe. The cafe is no more than s, Triftee

fays
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fays to the plaintiff I have not money to pay you,
but if you will accept of property upon fuch terms
as we can agree upon, I will difcharge the debt
immedia t@ly, Giblon confents, and got a bargain:
Now although a Court of Chancery might relieve
tf thers were any undue advantage taken, yet
the law cannot; becault there was nelther a loan
or aborrowing; without which there canuot be
ufury. 3 Wils, 261. Cowp. yia. Which lalt cafe
not oniy eftablifhes the general principle but goes
further, for there move than five per cent. was ta-
ken, and juftited merely upon the cuftom. Cro.
Eliz. 27. 2 Elack. Rep. §59. 3 Wills. 300. All
thefe cafes prove the defirition of ufulv to be a
corrupt agreement for greater intereft than the
taw zllows; and that there muft be a borrowing
and a lending. So that if one meant a loan and
the cther qot, there would be no uﬁ)r*' for both
minds mul concur in the corruptintention. Uiu-
vy is odious, and not to be pr@ﬂu“ed f r it occa-
{ions not only a lofs but a penalty. erelore it
muft be exprefly prov.:d.,

l'w% e

The queﬁlon then 1 the fo&s In this cale 2.
mount to ufuiy. Itis cafe o 'r d ebtor not able
co pay his delt in money, but offering to dlfcnmﬁe
it in property and the creditor cepts the offer.
I 1aid of: ‘ing property, for bouds are pr operty s
they do not in any manner differ from other pro-
perty but are every dayv omrht and Jold at mar.
ket.  So t‘nt f the plaingif Fhad not been a credi-
tor the purcl mf@ would have been clearly LO'MI
and his being a creditor dees not make any dif
rence at Jlaw. If Friltoe had given ftock at a va-
Imtion, though the value of Lhu 1s more eaflly al-

certal neu, it wouH not have heen Lkwv And
where is the dilference.  One is as much the {iub.
ject of loan and purcbﬂe, as the othar. Tvothing
ke aloan is found in this cafe whatever mic ght
have been the opinion of the ; Jurys and I Aepemt it
again ‘that without aloan there can be no uﬁzry.
At thé former agreement it was {uppofed that the
habxhty of the ‘m]vnor might affet the cafe; but I

;annot
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cannat fee how. For {uppofe in{’céad of bonds
Friftoe had paid the debt with lands, and the title
had afterwards been evicted, he would have been

liable on his warranty, and yet that would not:

have turned the tranfation into ufury, But the
principle of that cafe is precifely like the other.
The contrary argument goes the length of efta-
blifhinr, that if a debtor, not having money, is
willing to difcharge his debt in property, that the
creditor dare not take it but at the full value; for
if he takes it at lefs, his conduct is corrupt and he
will be condemned for ufury. So that inftead of
the debtors being able to facilitate his ftruggles he
will be obliged to fubmit to a fuit and execution.
For his creditor cannot without danger or lofs re-
lieve his difficulties. Therefore taking it as a
queftion at law, there can be no doubt that it was
not ufury. '

But even in Equity the tranfaltion could not be
tmpeached. For there was no future refponfibili-
ty on Frifloe, becaufe the obligors were able at the
¢ime of the aiignment, and it is found that they
have fince actually paid the money.. In additon te
which, it appears that the tranfation was in
1787 ; that the largelt of ths afiigned bonds was
not due uniil 1790; and that twelve or thirteen
{billings in the pound was given for it: Which:
was a fair market price and more.

Rawpoirs econtra, . Lhere was a furplus for
which we were entitled to a credit; as the jury
have {aid there was an excefs. If Friftoe had givs
en the plaintiff the bonds to colleét and pay the
debt, he would have been clearly liable for the
excefs; and if there be an aifignment without
more being faid, the afignor would be entitled to
the excels, as {o much money received to hii uie.
For the court will not intend that w.: aihignor
would relinqguifh fuch an intereft, without compen-
{ation or an exzprefs agreement to . the contrary.
But if there be an excefls coming to us; vlve,l‘md a
right to infift upon it as a difccunt.  So that if the
court ‘hould be againft us on the point of ufury, a

dedulion .

Digitized from Best Copy Available

69

" Glhson,

@S,
Fristoe.



o
Gibson,

s,
Fristoe.

n Syt

.FALL TE®™M

dedufStion to the amount of the excefls theuld be
made from the judgment.’

But the tranfadtion was clearly ufurious. The
a& of Affembly annuls 2vesy contratt where more
than lawful intere? is ref=rvied, whether the {fame
be cirefily or indire€ly or Dy any fhift, and this
was plainly but a fhift to elude the {tatue. Ufury
is a mixt queflion both of lawv and fadt; and it is
for the cotirt to draw the conciufion from the fadls
found in the vercidt; 7, e, whether the fafls {tated
amount to ufury or not.  Cro. Fec: 508 Reberry
vs Tremaine. Which cale exprealy proves, that
it is noc neceflary for the verdict to find, info
many words, that the agreement was corrupt;
but that the court may infer it from the faéts.. In
our cale the facts found amount to ufury; and
therefors, no commanication of 2 Isan or other
technicel language, was necellary to be ftated. It
fs fa1d ‘that ulury is odious and not to be prefumed.
ut this 13 oaly where the words are equivocal;
for-then 4 favourasle interpretation wiil be made.
So if there:be a miftake, or if the contingency be
donbeful. ~ But if the fafis ftated amount to com.
plezt wfury and are not equivocal, then the tranfs
actton will be confidered as ufurious.

The authorities cited by Mr. Wathington only
prove that a loan is neceffary. Which I admit,
But thofe fame books prove that it is a loan when-
ever the money is to be certainly returned withoiit
any hazard. Here the plaintiff was certain of his
money at all events; and therefors the cafe falls
within the principle of thefe cafes. In 6 Mod,
393, Vzilars vs Cary it is held that if there be a
jult debt due ard a bond be given for it with un-
lawful intereft it is ufury; and the fame principle
may be colieCled from 12. Mod. 385, This doc-
trine is-our.cafe expreflly; for here the defendant
was indebtzd and gave a new bond. The cafe in
Lowp. cited by Mr. Walhington fhews. that a hift
will not do; and that very cafe of ufury fhould
ftand upon its own ground. Friftoe got time for
payment of the £1:06:17:2 flerling. Now fup-

' pele
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pofe A. owes B. a fum of mouey and pays it to
him; who thercupon relends it to A. with more
than lawful interess; this is ufury.  Suppofe then
inltead of his own bond the party gives one in
which he was {ecurity by affignment, he is not in-
deed liable in the firlt indance, but he is vltimate-
Iy liable, and {o is within the fame principle.

This practice is calculated to afford a cloak for
nfury, which may be fecretly carried on to a great
extent under pretence of difcounts; and thercfore
the court will view it with a jealous eye, It is
faid that it is like the cafz of a payment in lands
with warranty, and that fuch a payment would
not be ufury. DBut this is the difference, that the
warranty in that cafe, enly obliges for the title,
whereas the affignor of a berd warrants not only
that the bond is due but that the obliger is able to
pay; and therefore is ultimately liatle for the mo-
ney, if the otiigor fails, Such a tranfallion as
this was expraflly held te be ulury in the cafe of

pradiiy b
Massa vs Dauling. 2, Stra. 1243 ; which was the
cafe of an afbgnment of a note, and therefore is
in principle precifely like the cafe before the
court.

The decifion that thisis ufury will not affect the
general queltion whether one may not fairly pur-
chafe bonds at a difcount; for this refts on parti-
cular grounds, here payment was called ) threats
- ufed. that the defendant fhovid not remove till he
had paid the debe, and an advantage attempted to
be taken of Friftoe; which fnally ends in bonds
being given for more than the debt.  "This was
forcing the party to give mere than lawful in-
tereft.  As to Friftoes acknowledgment that the
debt was julY, it does not alter the cale; for it is
only evidence of a fafly and other fafls prove it
was not for a juft confideration.

W asaingTow in reply. If the plea in bar is
overruled, then the defendant has admitted that
Lz has no payments to offer, and is conlequently
eftopped toinfift upon them afterwards., Payments

~ cannot
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cannot be given in evidence on the plea of ulary;’
becaufe they are not in iffue. If the defendant
meant to rely upen it, he ihould have pleadsd
doubly and inferted a plea of payment. Butif the®
plea of payment had been pucin, the p:;ténded‘
difcount could not have been infifted on.  For it 1§
not the cale, whicn Mr. Randolph fuppoles, ofbonds
put into the hands of the atlignee to colielt; but
the whole contents are fold at a certain zgreed
value. The agreement is exprefs and does not ad-
mit of any prefumption. The decition contended
for, will affe<t all cafes of the fale of bonds; and
will make every purchaler liable for the furplus.

It is admitted that to conflitute ufury there
muft be a ican? but here was none; there was no
refervation of more than legal intereft; but it was
a fair purchafe of property. Inwhich Inadequacy
of price will not conflitute ufury. The cals in
Sercsis fo; and it was left tothe jury in that cafe
it was -aloan or a fale. Accordingtothe
Swrine contendad foryif a bill of exchange were paid
¢fathan the current exchange, it would be ufu-

7

2

.
ook
VAR

t
'n thort the praftice will deftroy all accommo-
beiwszen debtor ana creditor; and put an.
24 te nayment in facilities altogether, however con-
igrt to the parties. Suppeofe Friftoe had paid
tre whole d<bt in bonds at this value, then accord-
irg to the doctrine Giblon was guilty of ufury and
i iajormation wouldlie forit. There is acafein
Tezei. 104, which goes the whole length of decid.
m.s3 and proves very clearly that the pre.
2aétlon was not ufurious.

5. Lhat cafe turned on the capacity
dvantage; for the judge fays there is a
great difference between lofs and gain.  But when
the party wio takes up, cant make gain, it is ufury,
or elie the nuolation irom Grous would be idle.
The plaint: ¢ thereforcin order to to have avoided
the ftatute thould have fhewn that Friftoe was to
derive profit from the tranfafion; but the fadt is
that he {fuftained politivelofs, I was mitunder-
ftood upon the {ubject of the rate of bonds. If the
fcller, does not make himfelf anfwerable for the mo.

‘ ney
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ney it is not ufury; but if he does, it is. Ina
transfer of ftock there is no future refponfibility,
and therefore noufury. {oif the owner of 2 bill of

exchange deiivers it over, without endor{ement..

Eut here the aflignor, according to the decifion of
+his Court, is exprefsly Iiable ; and therefore 1t is
ufury. Bonds in England do not pafs by affigns
ment and thefore no argument can be drawn from
them. Promiflory notes there are more like bonds
here ; but no cafe is produced to fhew that fuch a
tran{a@ion in the ¢afe of a note would not be ufu-
ry there. Indeed the cafes dre the other way-

Wasuingrov. The cafe in Lurwyche proves
that vou may even buy guineas at lefs than va-
lue; and why not bonds? Jt is not material on
which fide the profit was; for in ufury both are
corrupt.

ROANE Judge, At the firt hearing of this
caufe | was {’cro*wlv inclined to think the bond in
queftion was ufur;cas, even upon an ex parte are
gument, byt now upon a full dicuffion and mature
‘confideration, I am confirmed in that opinion.
But before I come particularly to the circumftan-
ces of the prefent cafe, as arifing from the {pecial
verdi€l, I will lay down fome prmczples whichap-
pear to be clear ly warranted by law.

1. If the corrupt agreement be mot exprefled
in the verdiét but it is apparent to the court, thag
the matter is ufury, there it is ‘not neceflary,
for the jury to fhew that it was corruptly made.
Roberts vs Tremaine, Lro. Fec. 508; for in the
Janguage of the cafe, res zﬁm Zoguzmr.

II That where the intention of the contraét
is, to get more than legal intereft upon the fum
lent, it is (}{ury, unlﬁfs the fum itfelf be put in
rifque. C'orwp 207

IIL. But thata ﬂwht contingency will not take
a contraét out of the &a ute, where the fubftance
-of the contra® is a borrowing and a lending.
Cowp. 976.

IV. Tholditalfotobe a clear principle that
-a corrupt forbearance of money then due, is 28

. mueh
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Gibson  wmuch within the ftatute as an original loan; and

¥ ‘Z’;'O that within the meaning of the fatute, it is 2 loan.
S *

;\,-:J < To teft the prefent cafe, by the foregoing prin-

ciples.

Cn the 17th day of December 1487, the defen-
dant being mdebted to the plaintiff by bond, on
demand, 1n £ 442: 11:2 fterling, with interéeft
from the firft of January 1786; by agreement aft
figned to the plaintiff, certain bonds amounting to
£ 780 currency, at the value of £282:8:2 fter—
ling, and his own bond for £ 149:12:1 currency,
on account of the faid debt. Which bonds, ihe
jury find, exceeded the original debt and intered,

by the fum of £ 244:12:7 currency; on. the giv-
ing and affigning thefe bond refpetlively, the plain.
tiff lent, or which is the fame thing, forbore to
demand the money originally due him; as to the
fum, for which, the bond in December was given,
until the firt of March 1789, and as to much the
greater part of the money due by the bounds 2ffign-
ed, until periods of time pofterior to that of the
tranfadtion. The bonds {o afiigned and the bond
in December are all of them bonds with fureties;
whereas the bond, in lieu of which they were giv-
en, was a fingle bond; and as the jury find that
the obligors in the bonds afligned were &t the time
of the affignment deemed of fufficient eftate and
property to difcharge the fame, I mav fafely af-
“arm that the rifque of lofing the prefent money,
as refpefls the ability of the obligors, was not in-
creafed, but rather leflened by the tronfaéiion,
vow in queftion. It is alfo found that the defen-
dant about the time of this tranfadlion intended
to remove to Kentucky. Whence we may,vezfon-
ably infer that he vas under a peculiar ftuation,
which placed him much within the power of his
creditor.

Under the above principles is this tranfaélion
ufurious or not?

The money due, as above ftated was by this
tranfaction forborne to be demanded; and in con-

fideration
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fideration thereof,. one cbligation was mven and
others afigned, the amount of whxch exceﬂdedgreat-
n themmmpamndmt“ve reallvdue Itis true, the
jury have not found the forh earance, in fo many
words; but they have for md the agreement and
the bond, in which the forbearance is contained,
and that is the fome thing. th money due by
thefe cbligors could every {hiliing of it, have heen
recovered, fuppofing the (ium w1 cof ufury cnt of

the cne, unl)f'; theTe had been an 1molvenw of.

the obligors; and in the cafe at bar, that is far
lefs probable, then in the original bond. For
there are {ureties to the bond on which the fuit is
brought, whereas that was a fingle bond and th
obhgo‘s, in the bonds a{nrmeu, are found to have
besn of {uflicient ability, ‘What then, upon th

ace of this tran mfuo.l, could have induced the
defendn,nt, to have acceded to the terms of this
unrightecus accomodation, but the diftrefs and
dureis under which he Inboured?

»

o

If it be fuid tha’c on the contingency of all the
obligors in the eriginal boad being mﬁfﬂ vent,
- then Friftoe cou’ﬂ ouy be made rﬂiponﬁble for ‘che
fum sliowed as the vajue of the affigned bonds, ap-

e the pkumlp-c on which this court went in the
cafe of HMackic vs Davies, 2, Wash. which {um
with *‘h(J bond in difcuflion is pot more than was
criginaliy due. I anfwcr, that the event of their

ng mfolveng under zll the circumftances of
this cafe, are too flight and remote a contingency
to take the cafe out of the fiatute, actording te
the ipirit of the decifions, upon the {ubjett.

‘But we are to confider the cafe, upon the bond
v only, for if the agreement of the creditor is to get
an illegal profit on money lent, every bond given
sn prrfuanee thereof is void,

In deciding this cafe, I go entirely wpon the
circumitances of the tranfaltion in queftion form-
ing the terms, on which money was to be lent or
forborpe; and therefore it is entirely different,
from a cafe of the fule of a bond, unconnefied

with
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with-z loan. For in my mind #very circumftante
here has-cenfiderable weight; efptcmi ly the abili-
ty of the obligors, the additionat fureties; and the
defeniddnts being about to remove to Kentucky.
The deciton of this cafe therefore, will not affet
other cafes, where fuch circumltances are wanting.

I {aid, that the jury have found what is tanta.
mount to finding a forbearance exr\rPf_lv; thot is
to fay, ethev havc found zn agreement which fiews
a forbearance; and bonds given in pur fuance
thereof payable in future, for a debt due by abond

ondemand: And this being the cale, I may lay
An the imphatical terms of Lf)r Mansfield that 1t

is impoflible to wink fo hard, as not to fee, that g
'borrowmg and loan of maeney was intended,

But thefe bonds it is faid were {old for their real
value; I anfwer, that in caie of the {olvency of
the obligors, (of which there was no reafon to
doubt from the verdiét,) the plaintiff, in as much
as bonds form a certain meafure of value, was {ure
of getting a ium e\ccedmfr that due, with intereft
by “the fum of 24413217 currency, and the pre-
{ent fum not putin rifque.

But indeed putting bonds merely on the footing
&f chattles; I {uppofe that i, on an‘ufurxous ,
agreement for money, a horfe were fet off at £z5
whereby to enhance the balance of the money bor-
rowed, beyond what in juftice it ought to be ; and
a bonc‘ given for the balance in purfuancc of fuch
agreement exprefled, or which is the fame thing
manifeftly inferred from the circum@ances of the
tranfaflion itfelf, that fuch bonc. would not lLe
permitted to ﬁand but would be dcemed ufurious
and void. For whnye the intention is to get an
illegal profit upon money lent or forbone, the wit, .
of man, as faid by Ld. Mansfield, cannot devifc
a thift to evade the ftatute.

On every principle therefore this tranf{a&ion
is ufurious and the judgment of the Diftrict Court
is right.

CARRINGTON
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CARRINGTON Judge. The cafe carries fe-
veral marks of hardfhip, along with i1t, all tend-
ing to thew, that the defendant was driven into an
agreement fo give more, than the law has efta-
blifhed, for a little longer indulgence from his cre-
ditor. For none but a man prefled by the urgen-
¢y of his affairs, would have confented to fuch an
improvident bargain, and unufual facrifice as was
made in the pretent cafe. Inco whatever thape
chrown, it was firiftly {peaking, an engagement
s the part of the pldinail to receive, and of the
defendant toaliow greater gain, than that preferib-
ed by the ftatute.  In other,words it was a con-
tra&t of forbearance, in confideration of more than
the legal profit; both principal and profit being
fo well fecured, that there was not the {lighteit
danger of either being loft. . There cannot bea
doubt but this was uiury; and therefore I am for
afirming the judgment; o

LYOHNS judge. 'The boadis good in form, but
it 1s ohjected to; as belng given for an ufurious
confideration, becaufe the atligned bonds and this
together weore for more than the original debt.
In all tirdings by juries; nothing is to be prefum-
ed; for fudts and not evidence of fafls, wufll be
found, which was well dlluftrated at the bar, by
the cale of an aélion of trever and converficn; in
which if the verdr& omits to find the converiion,
it will not be prefumed.”. In the prefent cafe the
verdi€t does not find that the afligned bonds wers
transferred at more than the current value, and
if any prefumption were to be admitted at all, it
{nculd rathier be in fovor of the plaintiff; who
onght to be {uppoled to have acted rightly, until
the contrary is thewn ; efpecially as the defendant
acknowledged afterwards, that the debt was jull,
and it is a rule that fraud or corruption ought noz
to be prefumed, neither does the verdict ftare any
offer of further time for the balance on payment
of the bonds; and therefore all argument upon
that ground fails. So that upon the verdi& it is
really no more, than the ordinary cafe of a fale of

bonds,
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bonds which iz not un‘n*vfnl‘ according to the de~
cifion of this Court in the cafe of Humsers exeeus
tors vs Hyltop, where the bends were ag well fe-
cured, as thofe in the prefentinftance. 1f then
it would not have been wrong mn other perfons, to
have purchafed them on thole terms, why fliould
it be in tie plaintiff, when there wasno communi.
cztion for a loan or forbearance? I confefs I can
fee no veafon for it; and therefore cannot fay that
the agreement was illegal.

The intended removal to Kentucky, even ¥ it
had been imparted by tnc deferndant to he plaintiff)
weald not have alt\,x 2d the cafe; but if it would,
ftill the jury have not found that the defendant told
the plaintiff of his intention to go thither, or that
there was any converiation bwv'een thern coil-
cerning 1t; and therefore no inference can be
drawn from thence. The verdict does rot {fate,
that the defendant confidered hirzdelf in tl e plain-
tiffs power, or that he was driven .intc an ufuri
ous engagement, by the terrors of his ntxatlon,
ought I then, as a judge {etting here to decide up-
on the fals prefented to me in Lhe verdift, to pre-
fume what thc jury svith all the evidence before
them have not mos.' ‘ht proper o infer? Efpdcial-
by when the tranfaction bears another conftruéiion,
namely, that the defen C»'mt being ‘Lout to leave
the {tate meant to do jultice before he went.

The plaintis cenduét appears to have been fair
throughout, not only during the traniadtion xtieh,
but even after the {ult b"ovvht for the plea of
payment was withdrawn Ly “confen [ ‘\“I‘IL was
fair and candid, and if prefumptions were to be
indulged, it would afford no flight evidence of his
ro'nﬁdence in the purity of the original ngmu.mon,
But I repeat it again, that prefumpnons ought not
to be admitted ot all.

The jury might have found, if the evidence
would have iu’apo ted them in 1t that the defen-
dant was forcel into the fettlement that there
was an infention on the part of the plaintif to

make
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_make illegal grin, and that the bond was given in

~coniideration of forébarancc, but they having
omitied to find thefe fa&ts, I with lefs information
of the tranfadtion than they poffeifed, am not at
liberty to infer them. The defendant furely can-
not expelt me to be futisfied with lefs evidence,
than would convince the jury.

It was faid though, that the jury were not bound
‘to find in words ¢hat the agreement was corrupt
or ufurions. Be it fo; bur then they muft find
fomething equivalent to it. In the prefent cafe
they have not found any circumftance conftituting
a corrupt or illegal bargain; and yet I am called
on to pronovace the tran{aﬂlon ufurious, when
not a fingle ingredient conftituting ufury is con-
teined in the verdiét. For the jury have not found,
cither that the defendant atked, or that the plamu
tiff offered a forbearance; they have not ftated any
corrupt motive, or defign to make illegal prefir
from the diftrefled fituation of the defendant; they
have not faid that the bonds were fettled at fels
than the market value, or that the defendant was
driven into the agreement by the exigency of his
affairs, or the exgtortion of the plaintif.  But
without fomething of this kind, furely there can
_be no ufury. Although goods fold for more thaxn
the vﬂuej or Dropert” fertled at lefs, may be afn-
ry accerding to the circumltances, yet thofe cir~
cumftances mult be-found. In the cafe of the
froodw, a prior communication for a Loan, o7 forrte-
thing amounting to it ‘muft be flated; and in the
cafe of the property, the aftval value thould be
found, with the forbearance and other circumftan-
es tending to lhew, that it was f{ectled ot lefs,
with an uiurious intention. Boends adtually dus
do not fell for the nominzl amount; and muchlely
thofe upon time. They fluluvate in value like
<orn, wheaty or any ot her article. So that the
purchafe of them f for lefs, than they e‘tprg&, upon
the fuce, miay be 1781:‘:01’.1‘\7 innocent. I canniot
therefore in the prefent c: 1f? decide, that a tranfl
2¢tion, UNacgown:

o

pas

Digitized from Best Copy Available

79
"‘Gibfon,

s,
Friftoe.
S, prmmsened)

qchogny unfalx praétice,



8o

Gibfon,
s,
Frittoe.
w“t)

FALL TERNM

is void; merely becaufe the defendan® has wolyng
tarily made an improvident bargain, which has e
ventually proved benefcizl to the p}amtlff,’ whofe
condut has not been impeaghed.

That the bonds were warranted to be due domt
alter the cafe; for all files are warranted; and
perhaps the plaintiff could not have recovered of
the defendant more than the value paid, in cale

‘there had been an infolvency.

Upon the whole the leaft that could have besn
required, would be, that the verdiét {hould have
ftated that the afligned bonds® were rated below
the market ~alue; and that in confideration there-
of, the bend on which the {uit is brought was giv-
en for forbearance of the balance; the moit there-
fore thaj could be done for the defendant, wonid
ke to award a new trial in order to have the de-
fefts fupplied. But I am for reverﬁng the-judg-
ment. i

PENDLETON Frefident. Ido not confider
the verdict in the prefent cafe as uncertain, orob-
jefQlionable as finding evidence inftead of falls.
The jury refer to the evilence indeed, but that is
furplufage, fince they find the fatts, which are
proved by thot evidence, Ufury Is a queftion of
law, and the jury find in a cledr and fenfible man-~
ner, all the falts neceffary to.decide it.

Mr. Rawporru’s firflk point thay b2 thrown out
of the queftion, fince if there wag no ufury, the
bargain was to ftand; and the bends affigned at
the value agreed on of £ 3821 8:2 fterling, leaves
no excefs to be fet off ggainft the hond on which
the {uit was bronght. The fuppofed threat of the
plaintiff not appearing to have been nfed at the
agreement, if it was of any confequence, may alfo
be laid alide, or balanced by the other finding that
the defendant acknowledged the debt to be juft,
when the writ was ferved; which .is cqually
wnimportant, {ince he could no more fanétity the
corrupt agreement; if it was one, by that acknow-

ledgment,

Digitized from Best Copy Available



Or THE YEAR 1997,

fedgment, than he could by his original affent in
muking it. e

I'proceed therefore o the principal point.

The legal principles on which queftions of 11’“ }
ave to be dezided appzirs to me to be well fe
fettled,

Anagreement by which a man {ecures to hims
fo1f directly or indirecily, a higher premium than
legal intereit for the Joan of money, or the forbear-
ance of a debe duz (fer inreafon and precedent
they ttand on tae fame ground,) is ufury. But if
tie prin cq>al or any con: derable part, be put in
rifjue it 1s not uiury; becaufe the excefsin the.
premium, 18 a conideration for that rifque.  Se if
it be a mere fale of property (and bonds are as
mu»a promlm in this refpect as any thing elfe,)

1ef)at an under val ue, it is nocufury; bec’rufe
and depends upon the cone
25 cont‘ra.u.mg

paes

Bur if the barmm proceeds from, and is con-
nected with a tr:'ztv for the loan or forbearance of
money, it is ufurv; becaufe the vendor is *f'ur pofed
to have fubmitted e a difadvantageous price. un-
der the influence of that neceflity which the fiz-
tute meant to protedt him a,s,reini'h

12

¥ow do thefs p_knupies apply to the prefent
cale on the fpecial verdict?

T ,.eJLLJ find that, on the bonds afligned, and the
bond in {fuit, the plaintiff received £ 244:8:7
more than the principal and intereft due, on the
bond, they were meant to difcharge; It that nopart
of the principle was put in rifgue under the agree-
ment, fince tl"ey find that the obligors were deeme

ed foivent at the time, and proved fo in event.
The plzintifis {ecurity was bettered too by the liabi-
lity of the debtors in the bonds affigned and the fure-
ties to his new bond, inftead of the defendant,
- being alone an{werable on the old bond; and fiill
remained liskle for' the whole; 5o that theve
was no rifque.

[ani]
L. Lhen
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""Then was this a mere independent fale of the
bonds, or connected with a proceeding, from a
treaty for payment of part of a’ debt due, and for-
bearance of the refidue? Iris apparently the lat
ter; and therefore it differs from the cafe of Ayl
ton vs Huiters exrs. which was a mere bargain for
{ale of bonds ; and there was no prior treaty for

‘borrowing or forbearance.

For what brought the partiestogether in the pre:
fent cafe? It was not to treat of the {ale and pur-
chafe of bonds, but of the debt exifting between
them. ‘The bonds are offered as payment, and the
plaintiff in his acceptance of them, impofes on the
defendant terms which {ecures to himiclf a profit
beyond legal intereft: and on thefe terms, as they
make but a partial payment, he wiil givea fur-
ther day for the balance, provided the defendant
will, to.his own obligation, add other fecurity for it.
Thefe terms are accepted, and th: bond in fujt
given in confequence.

" Under this view of the cafe, nothing can be
more apparent to me thar that. this agreement
was entered into by the defendant, inorder o pros
cure forbearancz of part of 2 debt due and to avoid
a fuit for the whole, and that it was not an indepen.
dent fale.  'Whichif it had been, I thould have ad-
judged it the proper bufinefls of a Court of Equi-
ty to enquire into its fairnels or iniquity, andthat
it was not ufury.

I concur in afirming the judgment; and am au-
thorifed by the abfent judge, to fay thet he alfo
zoncurred.

CHICHERST

&
&
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CHICHESTER
againft
V A S 8.

E declavation in this cafe was as folinws: Wothing wilp
] Alexander Vafs complains of Kichard Chi. ¢ prefumed
chefter in cuftody &e. for this ta wit, that ifé':!l,h‘ferdlff,,
whereas on the 12th day of April in the year ha.'w:b;;n;i{f
178¢ at the parifh of Friero in the county afore- ceflarily prov.
faid, the faid Richard Chichefler the defendanted from the
well knowing the affeCtions and love of the faid F’at‘}:”d flated
Alexander Vafs were fixed on a certain Millifent é?on‘e&etcéi;’
Chichefter, daughter of him the defénddant, and fore the toral
well Inewing that the affelions and love of hig want of an a-
{aid daughter were fived upon the faid plaintiff, ;‘fegmfﬁ_t of x
fo that they the fuid plaintif and the fuid Mili- i Wich con
{ent were defivous of entering into theholy ftate of the a&%on;
of lawful matrimony, andthe {aid defendant well willnot be cur
knowing that beforc that time, to ' wit: the tenth ‘ed_?’-fteL'VCfdi&
day of April in the year aforefaid, at the porith ?gogﬁf& of
and eounty aforefaid, the plamtft had folicited "5f & promife

X

,qH
(19

‘his approbation and confent concerning the {32id B that if he &

intermarriage, and well knowing that the pecu- A’s daughter
riary circumftances of the plainufl and his faid i that he
daughter Milifcent would render irneeeflary for Z;’:m d(?ulzg; o
their comiort, and well being to be affited by With the reft of
him the faid defendant, at that time and vet his daughters,
a wealthy man, by fome portion or part of his Abashislife-
wealth, 1if the faid intended marriage {flrculd be tme fo per=
carriad into effell, he the {aid defendant on ‘thq_fmm Al
{aid 12th day of April in the year 98¢ at the

parith and county aforefaid did confent that the

taid intermarringe might take place and further-

ing and promoting the {ame, did promife to the

pleintitf in order that the plaintiff might be in-,

diced to intermarry with his faid daughter Mi-

lifcent, that he the faid defendant would do

equal juftice o all his daughters ss it fhould be,

convenient to him, thereby meaning that the

eftate and “provifien and advancement to be made”

and diftributed by him among them. fhould be

‘ “equaly
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¢ the 150 day of Odeober in the year a

« or provided for from tiwe to time than anciber;
¢ and the {aid Alexander Vais in foét mlth, that"
¢ relying upon the confent and promife aforciaid
¢ of the {aid defendznt an< in confideration there-
¢ of, he the piaintiff afterwards viz. on the 135th
¢ day of Oltober in the year aforefaid at the pa-
“ rifh and county aforelfid did lawfully intermar-
¢ ry with the faidl Milifent, whereof the {aid de-
« fendant on the day and year laft mentioned at
“ the parifh and county aforefsid had notice. And
¢ whereas afterwards to wit: on the faid r2ch day
¢ of Aprilin the year atorelaic at the parifh and
& county aforefaid, it was mutually agreed be-
¢ tween the faid Alexander Vafs and Richard
¢« Chichefter, that he the {zid Alexander Vafs
¢ fhould marry IMillifent the daughter of him the
¢ £21d Richard Chichefter, the defendant and that
¢ he vhe faid Richard Chichelter would do ecual
4 juftice to all his daughters as faft as his conve-
nience would permit him, in confideration that
i the f2id Alexander Vafs neriormed the agree-
“ “f.'snt aforefaid in cu.l th\mj cn his vart to be
¢ perfo "*f-d he thé {21d defzndant then and there
¢ yndertock anrl faichinlly pz' miizd to de and per-
form the agreement aforcfaid in all things on
“h s part to be performed, and the {uid Tmmtwf
“-i fa& fzith that he did perferm all things in
id agreement on his part tc be periormed,
f the faid defendant afterwards viz. on
i\,f»id at
the pau{h and county aforelaid had notice. Ne-
“ Yerthelefs the faid defendant not regarding his
feveral promvfcs and undertakings "ﬁrove\"ﬂ‘o but
¢ contriving to defrand and injure th: plaintiff in
thele paruculars, hath not kept or performed
eithet of his undertakings and promifes afore-
% {aid, but nath altogether broken them and each
& of them, and though often reque{’ced to wit: qn
¢ the emmzday of in the year at the parifh
* and county aforefaid to perform them and each
“¢ of them, hath refufed and fll doth refufe to
¢ perform them and each of them, wherefore the
s *\hmtx&"

-

~

~

-
-~

s
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* plainad fays '1:* is daraged to the value of Chichester,

“ £ 2000, anG

The defendant plead non affumplit, and the
rlaintiff took iffue.  ihe jury foun d a verdict for
the plaintidl for £ 500 damuges.

&

There was a Bill of exce k‘uons to the courts
opinion which fet out a letter form the defendant
to the },mlpmﬁ" dated the 1zth of Aprﬂ 1789,
which acknowledges che receipt of one from the
pliindf and confents to the marriage. Adding
alter fome obfervations upon competency and con-
teated winds “wmy circumitances are {uch, that
““ v daughters cannot L\pect large fortunes, but
<1 el endeaveur to do- them;niml Jumbe as
S 4t as n.s in my power with convenience.”

ot

g

The Bill of cxceptions alfo fat out another lot-
tor from the defendant to Col. Gordon, dated the
Azpfn of Frebuary 1700, in which aFLer fating his

“n and the }‘L‘mtm Do&or Vals’s opinion that
ne»c‘h;’:omuoud of Lancaiter cou “choufe would
good Liuation for a p’,yilria he afks C,c:-L
sdon’s opinion about it, and ifa fiall tract of
. or three hund wcres of tolerable hnd with
».r:’,».{f; could be bong i thcre on reafonalle terms,
dees not know how it would fuit ch: Do‘L;r
and that it 4");;411‘ d to Ium that a plan-
tation with a houls ready their tnmadiate pot.
{effion would anfwer beft, he adds my encoyus
¢ mente (previous to this plan) for a tragt o
« adjoining meé and late advancement to Mr. Hath-
“ ways for their lznds for my daughter L‘,e ren-
« ders it out of mv power to make 1Immediate pay-
¢« ment, for the lands above mentioned to be
i boug’ht T expelt about fifty pounds could be
¢ paid in May nezt; which would probably be ag
“ foon as a title cou;d be made and the balance at
 two annual payments after. If it would be any
“ material advantage in the purchafe perhaps the
& Whole balance may be advanced in May or June

17917

/‘Y

I
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There was a IT. T, not to confirm the contrat
ba[o‘*ﬂ the defendants approbation was had; and

nother, that if a plantation of 400 acres ﬂwould
OWer it might make no odds, provided the termg
were {uitable.

The bill of etcep‘rm 15 prayed a nonfuit, or that
the court would direft the jury that the evidence
did not fupport the declaration, or elfe to declare
their opinion to the jury whether the promife con-
tained in thie %’Eters wag not void for the uncer-
tainty of it; but the court gave it as their opinion

that is was not vaid for the uncertainty, but
might be renderced fufficiently certain byraverment,
and refufed to nonfuit the plaintif

The T:zfc ns i arreft of jﬂurm ent efiign
the defendant as iftated in the 1~5coz"d, were 1t

]ﬁem e the promife Iaﬂd in the deciaration is un-
certain. zdg Becanle the declaration is infuffici
ent apd info rmal

The following papers were infer! Pdi
cord but not made part t hereof by any ord
Court or in any other i I'manner.

. A letter dated the 2&, of Frebruary 1988,
{rom the defendant to Mir., Hooe the father of :
gentleman who hod married another of his daugh-
ters, Whizh 16?(:@: ftated that the defendant Ind
agree d to give (huﬂua Hooe _fSOO v 11"“‘111
curre neYy, as foqn as h b could raife it with conve-
nience out of his eftate? and at his death that he
wonld make her pmnmtwm equal to that of his
other daughters.

tel

2. A letter from the plaintiff to the defendant da-
h of 1789; in which he atks
to marry his daughter.
. letter dated the 5th of Ja‘17mvv ¥790 from
defendant to the plaintiff, in which he fays.
ther is nothing in his power i:o do without diltre
fing himfell erh he ‘*‘ﬂ ot do to affift the ﬂamf
t1ff in fwtlm@ bimfelf to his {acisfaéiion. T Im if
a plantation in the upper part of the country would
he m ore agreeable to the plaintif than a fettle-

ment

xe)
L

’
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fneat in town, perhaps he could get off a contralt Chichelter,

with one Stewart for a tradl of land in Shenando-
ah; that at the time he contradted with Stewart
he did not know that any of his own family would
like that part of the world for a {etdement, and
that this was his reafon for attempting to Lbh it.
That if the plainti¥ liked Colchefter or Dumfries
b\,ttCL, the defendant would endeavour to procure
a lot, or would db any thing in his power in any
place which the phlﬂcﬁr ught think molt agree-
able.

4. A certificate from the clerk of Fairfax coun-
ty of a leale from the defendant to.Hancoeck Lee,
who married another of the defendants daughters
for 1241 acres of land, being recorded.

5. The depofiton ofa Mrs. Iohnﬂon concerning
fome converfations between her hufband and the
plaintiff relative to the plainuffs addreting il
{fent Chichefter; and allo {fome déclarations of
Mrs. Chicheclter in the pw‘chco of the rtlaintid
prior to his paylng his addr:{ses tothe young lady,

that fhe appLo""J of fettling daughters fortunes on
themfelves and would periuade Diir. Chichelter to

do fo.

The Diftei@ Court of Dumfries gave judgment
for the plaintiff according to the verdi€t aforefaids;
and from that judgment, Chichefter appealed to
this Courts ‘

Wasaingron for the appellant.  Made three
pointsz

1. That the plaintif in the allion rould not
recover on fuch a contract z: was flated by
him. For where a man promifes to pay 2 {um of
money when it is convenient for him to do it, i
there be no prior duty the promife is too uncertain
40 maintain analion. Becaufe if I promife to pay
money infueh a cafe when it is convenient, Ireferve
to myfelf the right of judging at what time. it wiii
be convenient, or whether it will be fo at all.
But if fuch a vight be referved then the promife is
toouncertain to ground an a&zoa on. for the payee
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Chichefter, cannot male 1t ce I‘tl“”“'ll hout taking avray the
ws refervation or right of judgingx from the payer or
Vais. perien mak kirg the ;,-:fom';iec Becanle the plantiff
v muflt make his Adeclaration certain by averment,

‘complain. Ifan

'which he* ult prove; aud that takes away the
og t

13 ,its 1t in

tue

rower of judgihg of that ccovenlence. All that

he promife:d was if gave n7 thing to the others

he would do the like for thls Ié aigbte -¢ but if he
‘-

gave nct hing to the re this one had no right to

=
D*
o

xt, in convemm
the time and n
the jury may jlld
promife goes to the pc~
the one cafe the £

the other to the [‘a”xnpnt. If L owea debt and

promn? to pay when convenient, I {hall not be
auoweu, to julges of the convenlence in this cafe.
So if I have work done, or take vp gonds; but in

33

&hofe cafes, thelawcre ﬁteg the afun.p it on the do-
£ the v'OLI' or taking uv the gocds, Indepen-
dent of “the p'lr’lc.ulx Sromife, ihP ™y lﬁ which fays,
that is certa which c2n be randered {n, means
when the pr omife can be reered to fome ﬂ:anfurd
in the agreement itfelf. Asif I promife to pay
when I receive fuch a debe, therc the recention
forms a flandard which aicertains the period » when
the promife is to be performed. So ifin this cafe
Chichefter had pro*mfed to pay {o much whenever
he gave either of his other daughters anv thing,
then the gift to either weuid be a ftandard from
whence the obligaiion to pay would be deduced.
In fhort whenever the parties agree uocn a flan-
dard it is obligatory: but otherwife where there
is no ftandard and-all s indefinite and incancble of
being reduced to certainty without viole ting the

mcrhts of the one or the other party.
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2. If the promife ftated was effe€tual, yet the Chichefter

declaration has net itated it wich precifion, but
wants a fufficient averment to render the promife
certain, and to fhew the plaintiffs title. Itis arule
in pleading that o plaieddT muft always flate a ti-
tic to recover or c¢iie he can huve no judgment, 4
Bac: abr: 3. In this cafethree things were ne-
ceffary, 1..a promile, 2. proof that Chichefter
had given portions to his other daughters, 3,thatit
was convenient for him to advance to this daughter.
Al of which were neceflary to be proved in order
to entitle the plaintiff to a judgment. For it was
neceflury to ftute them, and wherever the plain-
tif ftates a fpecial agreement he muft prove it.
The plainiiff then does not thew a title; he ftates
the affumpfit and marriagebut he does not ftate the
other parts of the agreement. Which were in the
nature of a condition precedént. IfI promife to
pay a man a {um of money when he does a certain
thing, to entitle him to an attion he muft thew
that he has performed it; for the performance is
his title to recover. This cafeis the fame in prin-
ciple; becaufe Chichefter was not bound to-give
any thing to the plaintifi until he had given fome-
thing to the others: and therefore fuch gift to the
others fhould have been alledged.

3. Whether the verdit cures this want of aver-
ment?  The ditindlion is beiween a declaration
which ftates a defediive title and a declaration which
frates a good title defetively. - A verdi& will cure
the 1aft, but not the firft; and che reafon is, that
in the cafe of a defeive ftatement of title, the
court after verdill prefumes every thing neceflary
to_perfeét the title 1o have been incidentally prov-
ed upon the trial; but in the cafe of a defedlive ti-
tle, however proved, it isa defective title fill, and
dces not involve a right. The diftinflion applies
to this cafe, for the title ftated, is a defedtive title;
becaufe the performance was to be on the happen-
ing of a certain event, and that happening was as
peceflary a part of his title as the promile itfelf.
But bere the plaintiff has not thewn that the event

M. event
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Chichefter, has havpened; therefore it does not appear that his

U
Vafs.
W

title has accrued: So that the title fued upon is
plainly defeétive. IfI promife to pay a fum of money
on the termination of a certain difpute, or a man’s
going to a certain place, the plaintiff muft thew that
the event has happened before he canmaintainanac-
tion. In this cafe then, the merely ftating a promife,
withcut fhewing the other matters neceflary to con-
fritute the plaintiffs right to recover, is no defect of
fetting forth the title, but a defe of title itfelf.
A general demurrer to this declaration might have
been fuftained; and iffo clearly a verdiét will not
cure. Asto things to be intended after verdict,
the rule is, that nothingis to be prefumed but what
is ftated or effentiaily grews out of the pleadings.
If the plaintiff had attempted to fet out a geod title
with the happening of the events, and had fet them
out defetively, then it would bave been prefumed
that the whole matter was incidentally proved upon
the trial; but here was no attempt to fet out a good
title and to ftate the neceflary facls, therefore the
prefumption cannot take place; becaufe evidence
of thoie falts would have been improper upon the
trial of the caufe. 1 Term. rep. 144. Spears v,
Parker. Salk. 662. Thele cates are an excellent
illultration of what I contend for. In the firft, it
appears that the Court, after verdift, cannot in-
tend one of the conflituent parts of the plaintiffs
title to have been proved, 1if not alledged in the
pleadings ; whereas in the other, the mere defefive
ftatement was cured by the verdi€t. So here if the
plaintiff had attempted to ftate a title and had fail-
ed, it would have veen cured: but he has not at-
tempted it, he has not flated that Chichefterhad
given any thing to the reft of his daughters, for if
he had, all formal parts would have been prefumed
to have been proved. Cro. Car. 186 is exalily like
this cafe, and fhews that the verdi® has not Helped
the defect. Latch. 223. 4 Bac. ab. 24, are to the
Tame effeét; andprove that an uncertain averment
will not'do: which is fironger than our cafe; be-
caufle here is no averment at all. In fhort all the
cafes fhew that where the promife is entive and the

whole
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whole neceflary to conftitute the title, the whole
mutt be {tated, or the verdiét will not aid.

But befides this, the bill of exception ftates the
whole evidence; in which tafe there can be no
pre iumpuon for it is impofible to prefume againit
the record.

Waroen contra.  Chichefter promifed to make
the portion of this daughter equal to that of the
others when it was convenient, which ought to
be underftood in a reafonable time: And hit own
interpretation of it was fo. Forin 1791 he writes
to Col. Gordon on the fu?)yﬂct of a purchale for
the plaintiff; which fhews he thought he was then
bound to provide for her. He was therefore lia-
ble to an action-upon the promife, at the time the
fuit was brought. But admic that he had a right
to judge of the time of cm’wunicnre) vet fHll it
was a matter of faét and might have been proved.
It is {2id that there is 2 want of averment; but
the declaration has ftated a promife, and then af-
fignsa general breachy which covers every thing
in fuch & manner a5 to Eet in the neceflary evi-
dence.  Therefors all material fafte will be pre-
{fumed, to have been pro d after verdift, elpeci-
ally as the declaration ftates that Vafs had done

every thing on his part to be performed. As to
the diftin&tions which have been taken on promifes

9%

Chichefter,
vs.
Vafs.

Lo i

to pay In conveunlent wne, they will not awail the -

a ,1)>’Lan‘:s; becaufe marriage is not muehm good,
but a valuable con ﬁucmnon alfo; and therefore

when entered into it related back to the firft com-
munication, and was a precedent duly in the {enfe

which Mr. Jalamvt‘,{\ contended for. It was

not a mere naked a u%reemenc therefore, bot an un-
dertaking upon fufficient confideration, Itis ad-
mitted that if the period is certain when the pro-
m.ife will begin to operate, that it will {uftain an
afticn ; but convenience in this cafe was a faft ca-
pable of being afcertained, and therefore when ac-
tually thewn, was a fﬁ'flugnb foundation to fup-
po"t the ZLLUG'}; according to the principle of that
admiffion,

The
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fhew a title; and here the dcclaration thews a col-
Joguum, a coafequent promife, and an aétual mar-
riage, all which conftitute a title, when the other
events happened; and the jury having found for
the plaintiff and afleffed damagses, have rendered
every thing certain; and {hewn not only that the
events had happened in faét, but that Chichefter
had broken his promife. This conftituted a fufh-
cient ground of action; and .proves that there 1s
no error on the fecond point made by the appel-
lants counfel.

The promife marriage and other things are fet
forth in fuch a manner as to afford an opportunity
of proving the title. So that if the defendent 'had
demurred it would have come to this, that Chi-
chefter had made a promile upon a fufficient confi-
deration, and that he had afterwards refufed to
perform and had broken it ultogethes ; which un-
queftionably would have bezn a good caufe of aéli-
on.  But I repeat it again thet the breach went
to all parts of the promile; and completely let in
the evidence with regard to the title, This is
exprefsly warranted vy our f{tatute of Jeofails
which goes much further than the Englifh fratute.
The words are that “ no judzment after a verdi®t
¢ fhall be ftaved or reveried tor omitting che aver-
¢ ment of any matter, without proving which, the
¢ jury cught not to have given fuch a verdit.”
If then the deciavation firlt fcates a good proniife
and alledzes a perfermance by the plaintiff and 2
breach by the defendant, the reft was but a mere

-averment in the fenfe of the adt, and therefore

the omifiicn is not fatal. For thé other matters
were fuch as without proving them, the jury ought
not to have given fuch a verdi&t; fince it is impof-
{ible to sonceive, that without they had been prov-
ed, the jury would have found for the plaintiff:

Which exprefsly reduces it to the cafe of an aver-

ment within the meaning of the a&t of Affembly.
If this reafoning cwanted any illuftration or fup-
port, it is abundantly confirmed by Rushton vs

Aspenall
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j&)mm” 2, Doum. 679, and Sgrgo—or; s Grzfn, Chichefter,

Cro. Liliz. 205. 1 conciude therefore that there
is 110 error upon the third ground taken by the ap-
pellants cox.ni(,]..

Wickeam in veply. The promife ftated is too
unrertaln to fupport an a*nlon. When the law
:yS that a promife 1s void for uacertainty, it
neans that the perfon to whom it is made cannot
ccover upon the merits of the cafe. I a man
fhiould pr mife to the perion who had dove a piece
of work for him that he would pay him for it {o
nn.‘:ch money as he could afford, a fuit founded on
the fpecial promife could not be maintained; al-
though it might, on the implied promife which
the law would raife. But marriage is not a confi-
deration en which the law would raife a promifey
znd therefore it differs from the other car Be-
canie the exprels promife muft be purfued; and
failing in proof of that the plaintiff cannot relort
to an nnphed promife. For the law railes none
fuch: and Collﬂfqu@nﬂy the want of certainty
therzin ie fotal. The promife in this cafle, wus a
mere declararion on the part of the ﬂLhcy and
not binding on him. If a fother were to f.iy he
would doas much as he could for a {on, it Wouhi
be uncertain and void; for he promifed noth
ipecifically.  The let*er to Gorden was uniy a1
ference to the others which were written Def
the mar‘nce, or elic evidence of a parol promif;
which would be void under the flatute of fraunds.

ROANE Judge. The bill of exceptions {peaks

of ancther le ttel.

\.g yn)

VWickmax. Butno {fuch is in the record.

Warpex. The clerk has made 2 memorandus
that it was vead.

@

Wricrnanm. It muft £1iil be argued as if no fuch
letter exilted becaufe it is not made part of the re-
cord. The promife was to do equﬂ jeftice; and
what was equal juftice? Sunpofe one of his daugh-
ters was mere needy than the others, then equzﬂ

jultice,
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Ju{’cxce would confift in beltowing a larger portion

on her, bzcaufe the ‘cthers cauli do with lefs.

But 1t i ,(s not only uncertain as to the fum,, 1t is
indefinite as to the “ud of provifion alio; the
promile is not to give iands, flaves, or money {pe-
cifically; and'if it had, ic nnom bhave been given
to the daughtzr and her chilaren in e\cluilon of
the hufband. Thsa time too 15 uncertain; 1t is as
faft as convenient; bat fachers generally provide
for their daughters by will, which is confidered as
the moft convenient period by them; yetit cannot
be refarred to that more than to any other period
and therefore is altogsther unceartain as to time.
The letters were written evidence; on which the
party had a right to afk the opinion of the court,
and therefore the decifion {thould be on the papers
themf{elves, which do not dif¢lofe a fufficient caufe
of atiion, ‘

There ought to have been an averment of gifts
to the other dauglncrs and convenience to Chi-
chelter, whithout which the plaintf could not re-

cover. For they conftituted the very git.of the
adlion. Suppofe the declaration had ftated a pro-
vifion for one daughter and that it was convenient
for the father to beftow the fame on this da ughter,
if the defendant chofe to plead the a&t of limitati-
ons he muft not {ay geunerally that he did not al-
fume within five years but that the a®ion accrued
more than five vears palt; which proves that the
aappening of thofe events is the git of the altion
and not the promzib, and therefore thofe events
thould have been flated to have aCually happened.
The breach though is relied upen by the counfel
for the appeillee. Which is no more than the
common breach in every declaration of indebitatus
aTamplit, and if {fufficient to fupport. the prefent
declaration the pnmtiff will be entitled to judg-
ment in evu; cafe which can be concenea, al-

hough he thall have left out the whole git of his

caufe. I there be an aélion on a covenant for do-

ing divers things, fome pofitiveiy and others on the
happening of certain events, and there is a general

breach
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breach laid of non performance of the covenants Chichefter,

it would be bad for the want of cer tainty. Butit
is {aic that the verdi& cures the defet and the aét
of Jeofails was relied upon. That {tatute theugh it
did not cha“ge the law in this r(ipu“t and th‘r

was a cale in this court upon that {ubjeét, I Mr.
Warden i1s correét then the plamtxﬁ could never
fail upon a general verdi€t; for the fatute clearly
cures form and according to him title too; and
therefore there could be no failure after verdiéh

The cafe in 2. Dougl. 679, proves that this adt
only affirms the cominon law; for the rule laid
down there is precﬁely like the at of Aﬂ"embly
And in that cafe the Comt determined that the
defeft was not cured. he ftatute indeed aids
the omiffion of the averment of a faét ‘which muit
nefeﬁ"a“ily have been proved in order to have enti-
tled the plaintiff to a verdi€t; but what falt was
neceflarily proven in this mfe is not aUP"xlenu
The promile here was only an inducement to the
fact, which was the happening of the event, and
tbwclmc the fadt icfelf is entirely omltted In
trover the'finding is only inducement and the con-
verfion the g¢z; but if the converfion be entirely
omitted then moit clearly the plaintiff cannot have
judgment though the verdict be for him. In every
cafe the g/t of the adtion muft be laid, or elle the

arty nmht recover without a declaration altoge-
tmr ; for if he can leave cut the giv he certdmly
may the formal parts, that is the Gourt may
difpenfe with a declaration altogether. The rea-
fon for requiring a precife ftatement, is to give
the defendant an opportunity of defending himiels;
but in this cafe the defendant could not tell how to
defend himfelf: for no particular fa& is ftated which
he might come rﬂ,p:uocl to contend agzinft.” So
thac he was Hable to {urprize andu ncma-;&r d char-
ges at the trizl.  Another reafen Why the law re-
quires precilion is, that there may be a final bar to
the claim; but this cafe weuld not afford fvcn a
bar, and a new fuit would fiili lie: for ke could
not prove by the vecord a prior recovery for the

° {ame
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The cafes cited by Mr. Walhington are perfedt] ly
appoﬁt\,9 and indeed fironger than thm, For
{ome of them -the fubie uucnt civcumilancas were
att thcd to be flated, but) becoufe defeliively
du*le, 17 did not pmv“ll 4. Bac. 24 was fo; and
thus Mr. Wardeas dofltrine leads to this, that it
wa be better to omit them alto :,h:*:t'war to ftate
ome. ina Zurrs 2453, thuu is a2 mere modern
¢afe than fome of thole cited by Me. Wall vmrtow-
but to the fame effe&l.  Wihic ch proves that the
c‘k)&ﬂpe has been uniform upon tae ‘ubjeé". All
the cales therefore where Vc,l'dl' ts have been held
to cure the defeét in [tatement, have been where
there was a certain definite fact, necefiarily to be

>..\.

wferred, from th of {et forth,; and which confe.
quently muft have been inpwt'\‘“i v proved upon the

trigl of the caufe. If the dodirine contended for
upon the other fide thould prevail then the defen.
dantwillnot only be liablzt ‘r‘v‘f""'ze, orto be twice
fued for the fame thing, but detediive dﬁciamtlons
will be drawn, on P‘“i sole in ovder to deccive the
defendaut, and let in mublifirious and uncertain
evidence upon the trizl of the caule.

Ranporpa cn the i 7 ¢ fide. The a&t of Al
{esnbly only meant to adept the ricifh fatate up-
on the [abi=t of amendment and ils, and a con-
trary conitrultion leads to : iurcilty. The pro-
mife here was not in confequence of any commu-
nication from Vais on 1«, {Ubiadt of mrtune; and
thnrefore was not bottonied on th emsrr;ze;e, which
was no inducement toit.  Although in moft inftan-
ces the term-convenientis convertible with the
term reafonable, it would in this be perfect non-

s

fenfe. How cuan the Court and j _]U.JY decide upon
‘the convenience of any man? It he has thoufands

n poffefiion he may owe tens of tboufa;,&s, It
would therefore require an mvemoxy of his eftate
zobe exhibited. C h\c}w efter does not bind himfelf
to do any thi ing pofitively ; but merely that he will
& endeavour” to doit. At 2l events he had his
whole lifeiime to perform the promife. Thebill of

SA "ct)tlons
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exceptions flates that the Court were requefted to Chiche

inftruét the jury that the evidence did not fupport
the decizration.  Which the Court fhould have
done us 1t was wiitten evidence, Macherh V8 Hal-
dirinan, 1. Term Lep.

w WarpeN. The cafe in Purr. does not apply*
the goods there vsen, nct fpecified: but in our
2fe the whole promile is firft {tated in all its parts
and then a general br e“ch of that promife is alledg-
ed.  Of courfe the events muft have been proved
or the promife could not have been broken. When
therefore the verdift finds that the promife was
broken, it effentially finds that the events had hap-
nened; becaufe the promife could not be broken
unlefls the events had happened. It 1sa cafe there-
fore exprefsly within the words of theaét of Affem-
bly. If the defendant thought the evidence did
not {fupport the declaration he ihould have demur-
red; the only quei’von on the bl of exceptions
is. whether the evidence was propfrly admitted?
and it clearly was, becaufe notinconfiftent with the
declaration, ' o
~ROANE Judge. At the former‘;arvument of
this caufe as well as now I felt a firong dlfpoftlon
to get over the objetlion of a want o? a {ufficient
avu’ment in the de laration; but am now fatisfied
that we cannot do fo, and that great inconvenien-
«ces would refult from {fupporting fuch 2 declarati-
on as the prefent.

Under our aét of Jeofails, according to the prin-
<iples of conftruttion adopted by the courts of law
in England, a verdit will cure ambiguities, but
-it will not cure a declaration where the géz of the
afiion is omitted; for no preof at the trial can
‘make good a declaration, which <¢ontains ne
ground of ation-upen the face of it This is the
diftin€tion 1aid down in the cafe of Rushion vs As-
penal, Dougl and - upon this diftinction this cour
‘went in the cafe of Winston vs Francisco®

- If fuch an ‘omifﬁun as that could be tole erated,
the very end and defign of pleadings would bé frufs

M. trated;
# gd v. Wathington's Theports,
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Chichester, irated; and a writ of error could never be fap-

o ported in any cafe after verdich.
als. . . .
e ad The promife ftated in the declaration of itfelf

gave to the plaintiff no caufe of action; it was on-
1y a foundation whereon a caufe of altiocn was to
arife on fome future event, viz. in the event of
the defendants making advancements to his other
danghters, which he did not equally moke to the
plaintiff.  Till that event happened the canfe of
action could not be faid to accrue; the promife it-
felf was merely inchoate, ~ So that non affumpfit
within five years would not have been proper, but
altio non accrevit. 2, Salk. 442, Fobnson s
Gould. This is fuppofed to be decifive that the
right of the plaintiff was not complete at the time
of the promife.

27 The happening of that event then was an effen-
tial link in conftituting the plaintiffs right; it was
the confummation of it; and the queftion is whe-
ther a direCt averment of this, the very git of the
aftion; was not neceflary? '

In Rushron vs Aspenall upon a general verdiét
the judgment was reverfed in an aclion againft the
indorfer of a bill of exchange, becaufe the decla-
ration did not alledge a demand on the acceptor
and his refufal; and becaufe it did not ftate that
wotice of that refufu]l had been given to the indor-
{er. - But thefe circumftances atthongh forming a
part of the plaintiffs title, are certainly notamore
eflential part of it, than the circumitances fuppof-
ed veceflary, to be fet out in the declaration be-
fore the court.

But then it is faid 1ft that the general breach
ftated in this declaration amounts to a fufciant
averment, that the defendant had nat deone equal
jiutice to the wife of the plaintiff; 2d that at leaft
it is good under our adt, for without proof of that
falk the jury could not have found the prefent ver-
it S ‘, , '

As to the firft, I dnfwer that a breach only re-
fers to the title ftated in the declaration; and that

as
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as it i1s not the province of the afignment of Chichester,
breaches to fet out the right, but to :1]1:.1% a vio- VIU?

N 1S,
latien of it, {uch an aﬂ_urnment though rrenenl el

cannet better the eafe frated in the declaration.

A,s to the fecond, although without fuch evi-
dence, the jury comd not Imve found fuch a ver-
diét, yct hat will not mend the matter, when as
br:mrc ftated, the declatation does not in itfelf
contain a {ufficient canfe of aftion.

But if the general breach fhould be deemed equi~
valent to a Gencrul averment, I am inclined to
think that iurll general averment is infufficient.

it is the very & Pd and principal ufe of pleadings
that the charge anc  defence of the plamtuq and de-
fendant 1""‘1>Lc\1\’ ely fhould be fer cut and partici-
larized, fo as that the opv\oim‘ party may konow
the very ground of difcuflion between them and be
preparved nccordingly; and that thereby, the very
point i difpute being apparent on the record, all
future litigatian, fer the fame caufe, may be pre-

venteg

{iw

AUQ

.« "Thofercafonshave defervedly great weight; and
this court was U'Hu ¢ the safluence of them in de-
ciding the cafe of Overson vs Fudson % in April
1706; in which it was determined that a general
indebitatus asswmpsir would not lie againtia fievidf
for money 11 @mh; recelved by his d.(:‘PL but
tiar wlere he is to be charged for the adt of his
deput ty, the 2t thould be fet out ir the declarati-
Ol

.- fo 1o fhew v frone liol
In the prefent cafe to thew in a very firong light
the necellity of a particular averment, the piaintiff

might have recovered on. account of a fupp
advancement to another daughter, when if ths

fendant could have known from the declars
that that advancemient was to be relied op as
ground of alion, be might have been j
with te h".mq'l')' 1o liave thewn 1t to have uc’cn abo
na_jide {ale for a valuable confideration.

For thefe realons I think the decleration infuf-
ficient. ‘There
* 3d v. Wafhington's Reports.
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it was convenisnt to mum 2nn advancer

Jam not inclined to

FALL TERM

Ther e are feveral other points in the canfe,
which have been very ably arguef? both on ti
prPfﬂnt and former occafion; but it is unnecella Ty
for me to ¢ ge into them as ¢ he uuhiauon in it-
{elf infuficient; and upon that I think tne jucg-
ment of the Diftriét Gourt ought to be reverfed.

CARRINGTON j’u dee. Ian
nion. 4 he dec% ration contains
they are in efect the fame. I
general by each, .Vlmou‘: avering
any thing to his other daugl hters S,
couvement to make an &dvancem&nt to this one.
But it was cwibntly important at leafk, to have
averred a prior gift to the other caughters

<

e

the plaintiffzs wife; becaul ::
very git of thea Ei o1, as th
promi’m of equc Ju {‘"_ ice wit
when 1t thould be convenis
only form but {ubftandal
thould be invefltisated, wl
prior gifts to the other dang
was convenisnt to make zan ).‘ﬂﬂed ran
ment to this. But if thev were not {latac A
deca‘fat:om thenitwas not mad= neceflory to invel
tigatz them; and therefore euenti’al 1%:“5 in the
caufe were never put in iffe.  So that there is o
voom for the prr—‘:’mp"ow that all matters recquifite
to fu sport the aciion were preved unon ‘hu rizly
i —_,d~ 1 fon did net make it pecs
gifrs, or the convenien no{'q P 1519 nt

vy j—()

sithouoh upen no (owm‘m@f 107,
could ¢ ;

s

ntitled without.
! &y 71550 ous in things
but izgrec of certainty s
neceffary ; and. the adl of Al mbly could never
have been mb u} d to cure fuch radical defefls
is exiftin the pxdm tcafe.  Otherwite all wonld
he uncercain, the defendant would  be rorﬂ'vndy
Jiakle to fuv prize, and the very end of ‘Jlesdm'«
would be {rullrate °

PR

it
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It is the bufinels of the plainti to confider what Chichefter,

ashs will fhpnmt his action before he brings 1t;
zmd then toict them forth in fuch a manner as
st the Court may fee, a canfe of a&ion has ac-
But this has not been done in tl h¢ prefent
5 and thevefore I think the Judgu,em muft
ed.

LYONS Judge. At common law he who would
rocover againdt another was obliged tothew the caufe
of adtion m'pilb]tly i his decluration; in ordaer that
‘m" deiendantmight know how todefend the fuit, and

d the judoment in har to another altion for the
sme thing. Degularly there muft be an affirma-
ve and a negative to make an iffue; and a party
ot bound to prove what he does not aver, as
s not incl ‘dt,ﬂ in the iffue. The plaintif theres

o
{e
pl

(S
Pt

oy
4 s

2%

Loea ek
[

s et
U
-

maft sver all mateital fadts, 3 m mﬂm" that the
Jury may in.q re into them. 1 S« 1va. A con.
d:uf\n precedent. mudt be averred, in order that

vt vy u\tCqu wwhather the caufe of adiisn
ur‘ promifc heve was 'to give as
reft of his AUQ']tms When

‘To 'entzti

-

had given {ome

and chat it wa ‘
ncement to the p?_ainuﬂ; for thofe were eflenti.
ands of the altis Oy and in the nature of con-

plpccdent Lhey therefore ought to have
erred; a

1 the want ofit was fw na defeft

»v.u‘l not cure, according to the caise
wiich have been cited, Ef]m.ci“‘ilyli’
.Jo“ul &5 Ferm Rep. which o
thing is to he prefume 4 uuL %
ns ccﬁaul proved upon the nueﬂts cont ain
in the a,ec]arakz,on. Dt as u, T
of the falls b '-'f’\ffu,ry to fup‘)f‘:‘
m'e“nt cale, there was no w
them upon the trial, m‘d ther
cnthat fuch )rocf wag offercc,
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FALL TERM

.. Tt was infifted though that our own aét of Jeo-

fails cured the defect; and perhaps; at firlt fighe,
there does appear fome colour for the affertion.
Bat {zch a confiruftion would introduce innumera-
ble *rzconveﬂienre g, it would deftroy ail certain-
ty, tend to furprize the defendant ahd put it out
of his power to plead the firlt judgment in bar toa
fubfequent altiorn.

-
%’1 OI nt oaut,mr‘ pOllth@
it €

This proves ‘fhf’ dan
ruies of pradiice into a ftatute, Y‘v hich wenemHV
foeahmg is not fufeeptible of the fame mochf*cadons
and exceptions accc:cf;mo to the exigency of the
cafe, as the common lavw adinits of.  But there
are rules for conltruinz ftatutes; and one 1s that
the belt confiruétion of a fmtxt is to confirue it
25 near to the reafon of <he common Iaw as may
be, and ! oy u the courfe<which that obferves in cafes of
s oW Zur we havealrcady feen chat the reafon
s common lasw 1r quired an. expli-

e

f the plaintiffs cafe mn his declara-

'!4

at there might be a complete in-
& Mmerits o| the (Lwim n, and
lant wight not be taken by furprize
the fv‘f ° according te the f
ring, & wii follow that a verdiét
cure an om;fhon 23] {’zatﬂ a principal
acdion or an effentia 1 part of the
Becanfein fuc‘n 2 caie thers would
be no occafion for the plaintiff to prove what he
bad wot "L*emed, and the defendant could not
forefes a char ze wiich was not contained in the
declaration. Doth which were reqmrcﬂ by the
common 13}‘1’” and then confrv z“ﬁ‘ the & Mute as
near to that as may 1,‘9, s that it 1s il ne-
1T in his d‘ faration to aver
£

ceffary- for the plaintd
the effential erounds of his o ‘.wlor or the verdift
will not aid tie defe& -

It is faid that it need not be averred that it was
fonvgmcm ;
ttme. In cafes of forfeiture the pa*tv is general-
Iy to be ailowed his lifetime to. pﬂuonn the condi-
tion; and in agreements the 3 Anumuon of the par-

QT 1t wis to be “" e 111 a Ted ")ﬂ"LU]

fies
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ties 1s principally to be. attended to, This pros 01“-‘1"3&%

wile left it to the fathers own will and plcaiure
whea he would make .promnon for he iays he
will do 1t; when it is convenient to him: that is
whenever his affairs weuld permit, without {fub-
jecting himfelf to diftrels and difficuley. But of
that he was to be the judge. This was clearly the
intention of the writer throughout the whele let-
S;er dnl as he was to be the giver, he might dif-
poie of it upon what terms hc ple‘ued He may
be taken te have faid I will do her equal juftice
in the end; that is as {oon as I think my afairs
will adwit of it; foritisnot to bv fuopowd that he
meant to be. furd on cach gilt, but the time of do-
ing it was to be left to nimﬂ‘;'ﬁf; and he did not

mean that Va{s thould have it in his power to brin g
an a€tion againit hire the mement it was underftood
that he ha& made an advancewent to any other of
his dauc"hte""s., However I decide nothing with
regard to the merite, but fhall be p@rfp""v open
toan argument on them, if the cafe fhould ever

occur ?(‘Zl]], at pre..c;ntf think the declaration
cl“ar‘/ ad 3 'm"] therefore that tn»'Judgmeﬂ

ﬁzo 56 everfed :

PEHD }ZT(J © Prefiden i doubt whether
the pi wintiff can maintain the a&ion alone without
joining his wife, fince the’ the promife was made

£o le it would {feein to wrport a donaticn to the
b

dauv‘btez‘, which in its nature would admit of per-

formance by a grant of lanr‘c to herfelf, and fixing

4y

the in’nerltance n 1 If it were co clcrcc‘r
thougb merely as 2’7 ‘V}iie of a J,JPﬁmn"tv that
yoh

right would velt as a joint intereft in nuﬂxnd and
wife until reduced into po%mon, and go o ths
furvivor if either died bf’“/ve that haoﬁm e G
that ground rtherefore I am rather Snclived
think the wife onght to Mvn been Jomwd bw t do

Y
net dect ]Pu; i as unnecd”ux at prele
2tE

=

5O

i think the
defendant to the pla iurL, proves: the 'p romife a
inid in the Uecrarauorl, and that the T
were right in giving thut direéiion to th
if 1 had doubted, X would bave prefumed

%

M«

v
L,y
er

o »—~4
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Chichefer, letter iniffing afforded additional weig

vs.
Vais.

FALL TERM

h r

I think however that the court er red in the opiai-
ou, that the declaration was {ufficien

the adlion, .

The promife as laid, does not, upon the marriage,
give a right to the altion, but other things are to
u,,p*)en to entitle the plamtlf’f, which may be con-
fidered as the fr;': of the altion, and ousht to have
been averred; hat the defendant had g1 ven' to
wuotnfw 'kmvmer fuch a funr; for on that nis right

2&tion acorued u upo ch promife to do equal jul-
tlce to his daughters: He thould alfo have alledg
ed, at leaft, that it was convenient to the defen-
dpnt to pay, if he was not, in the promh,, made
the judge of that convenience. Neither of which
is averred.

d thar ‘Lhi is fuppli

.*r i
%)
3

~ P £
a8
et
(4
Dq
-~
:1“
)
[
—+
e
)
('J
~
S

& to Q“V? a
ho h:i io 10 o, 1 wou d,
wwiidered it as 2

thc no t th in the ufuel place or
. But the breach hias not a word

“

Iy fays in gcna‘rmi'ﬂt the def

Fei 0o

(
pEe]
Ve
"Y‘
n
':j
o
('3
<
»:

dant Lad b1 oken
his promife, 7:thout thewing hc»wa {o as to be de-
feltive in "h:lﬂ infezad of curing the omiffion in

the want of an aver:

I concur in thinking thi
the verdi& un cmv the 2%t o

e

153, preiuming
mperkt ‘f‘dv Laid

in the ~ave not laid at
alle
I am not fond of thefe exceptions, but every de-

claration oucht to be drawn 10 as to anfiver two

eflential purpoles, ift, to convey fmucmnt notice
to the defendant upon what points he is to defend
him{elf; 2d, to enable the dofwaant, if caft, to
plead thet recovery in bar to ancther aliion, for
the {ame thing. Neither of which are anfwered
by the prefent declaration. The innuends what the

0.

promife
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-promife meant, namely, that when he gave a cow or Chichester
a bed to one daughter lie was to have it valued and. V‘Z:fs
give immediately ds much to each of the others, \ mmw
does not accord with my idea of the promife, he

did not mean to fubjeét himfelf ta fo much trouble

and to {o many fuits,

The time was fixed for his doing them equal juf-
tice. '

It wasleft to his convenience, of which he was
the judge; and he had 2li his lifetime to perform
it in.  When making bis will he might review his
whole donations, and provide for any inequality
among the daughters, including 2a recompence to
thofe who had not been advanced equal to others, -
in point of time as well as value, for this event the
plaintiff thould have waited and not brought hie .
aftion too {oon. ‘

The Judgment of the Diltri& Court muft theres
fore be reveried,

SYME
against

BUTLERExr.of AYLETT.!

N an aétion on the cale brought by Syme A public of.
againft Ayletts executors in the Diftrict Court ficer contrat-
of King and Queen, the declaration contained fe- ;’;gff“,the part
veral counts, I, for flour, bacon aund barrels g ﬁot e;ﬂf}i’;f
fold and delivered; 2. a gquantum valebar for the ally liable.
fame, 3. for money }aid out and expended. Plea Ifapointof
the genera] iffue with Jeave. The principal quef- lci‘z,iyiﬁ_m the
tion in the caufe was wh’ether Avlett who was ¢ }houfdpji:
depury commissary general of. purchases for the n’jaur,’movethe
United States was perfonally liable for a contract court to jn.
with Syme, for fome fiour purchafed during the ﬁmf&lufy, o
late war. The original agreement between them fg; th’[‘l‘ft@:
%js in the following words. ; verdidt. poiad
‘ Propofals
Q.

Digitized from Best Copy Available
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‘Propofals made by Col. Syme to William Ay-
Iett. D. C. G. P. December 25th, 1778,

You may have all the flour I manufatlure this
feafon at my Rocky Mills, at five pounds certain,
and as much more as I fell one hundred barrels com-
mon flour for, to one perfon for ready cafh, delivered
on demand under one contract and manufaétured
at my New Caftle Mills, deducting four fhillings
and fix pence per hundred for the waggonage from
Rocky Mills to navigation, allowing me the fame
price for barrels as other millers get on Pamunky
river. 'The flour to be taken from the mill door,
in {fuch manner as to prevent more than about one
hundred and fifty barrels at cne time in the mills,
Paying me five thoufand pounds directly, and fife
teen thoufand pounds the 1ft day of March next,
and the balance after that date as it is wanted,

I agree to the above conditions except in taking
away the flour, which I promife to exert myfelf
by my «iftants in effefling even to the laft barrel.
Lol. Syme’s people aflifting in loading, thisis my .
wltimatom. '

WILLIAM AYLETT, p.c. ¢. P,

T accede to the within with this amendment to
the exception, that when the quantity of flour on
hand, after one month from this date fhall exceed
the within ftipulated quantity of 150 barrels, that
1 am to be allowed to employ waggons upon the
belt terms I can to tranfport it fo as to keep my
mill elear and in order for bufinefs. ‘
' J. SYME.
I agree to the above,

WILLIAM AYLETT, b.c. G. P

Upon the trial of the caufe the plaintiff filed 2
Bill of exceptions to the courts opinion, which
ftared ¢ that at the trial of this caufe, the evi-
“ dence hereunto #nnexed, to no part of which
® any objeltion judged valid by the court was
“ made, was offered, and by the court ordered to
»" g0 to the jury, 2 motisn was made to the r~urt

' “to
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“ to dire a verdi€t to be found for the defen-
‘“ dants, whereupon the prefiding Judge did direct
¢ the jury that upon the whole of the letters it did
“appear that the teltator did not by the agree-
¢ ment given in evidence, nor by his own conduét
LY ')pealmtr by the {aid letters, or any other tefs
¢ timony in the cadfg, make himfclf perfonally li-
¢ able and did direct the jury to find for the de-
% fendant, but the other fudge havmg been of opi~
“ nion that the queflion whether the defendants
s teftator made himfelf perfonaily liable ought to
“ be left to the jury, it was ordered by the court,
“ that the jury fhould upon the faid evidence con-
“ fider, whether the tefltator did upon the faid
¢ teftimony make him{elf perfonauy liable and tor
¢ find for the plaintilf, if he did, but for the

defendants if he dl(l not, whereupon the
« Counfel for the plaiatiff under all the circum-
“ {tances objected to the opinion of the court.”

o~

o~

-~

~

~

~

[

-~

There is nothing ir. the record which: defcribes
any partieular papers as being annexed to the bill
of excm ions ; i but it 1 {aid ¢ the papers filed in
this caufe are in the words and. figures following,

that is to fay.” After which follow a wvariety of

documents. confilting of the written agreement
aforefaid, of letters, inveices of flour, accounts,
orders for flour and money, depolitions of witnef~
{es &e.  From wbich documents it appears that
after the agreement aforefaid was made, a var uaty
of letters (An Wmm the public fervice 1s often

fpoken of by Ayletty) pdT@d between the parties;
to moft of w"nch A 2tt added the fmme letters

D.C. G.P. 1o his ﬁ{"gna.ture,, but to fome he did

not. The r\,ceiptq and orders for the flour are ge-
nerally given by fome public oificer refering In
{fome terws or other to the troops, or the nubuc
In the correfpondence, there was T:‘ﬂgugnf ref w-
ence to the expe&c.l receipt of pmmc monies by

Avlett, with which he intended to dif cn:u*f«*a the-

debt. Andin ope he fays, he is I
but muft have 1“rol)ef vowchen. i 11 Cletcer s
figned William Aylett Da Ge GoaPe The depoli-

t() Iv*\ry

flene
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tions related cheifly, to the merchantable quality,
the price and delivery of the flour; and to the
payments made.

"The Jury found a general verdict for the defen-
dant, and the Coutt gmve judgment accordingly.
To which judgment the plaintiff obtained a writ
of fuperfedeas from this Luurz.

Warpzw for the plaintiff.  The firlt queftion is
if Aylett’ having made propofals for the flour and
figned his name with the addition of D. G. G. P,
bound hlmie’f perfonally or only bound the United
States? Thofe letters may fignify any thing elfe,
as well as the commiffion which he bore; and

therefore do not neceflarily oblige the government,
mftgad of himtelf. The fenor of the a01ee*nent lc not
o, and the additional letters dont prove it. he
firft letter is to Avlett pe 1i011&11),’ ‘and fo is the
ftyle, and the initial letters contained no magic
to bind the United States inftead of the swriter.
The agreement does not fay that the plaintiff thould
be paid at the public treafury, but that Aylere will
pay fome down, and the reft at {tpulated feafons.
Some he did pay; and he {avs in one letter there
is a run upon 4is treafury. The account is flated
ggainft Avlett; and there 1s no exprefs agreement
that the goverment fhall be beund. It was there-
fore a contract with Aylett; and he was to refort
to government in his‘ewn right,

 The next queftion s as to the opinion of the
Court. - Although the opinion of the prefiding
judge only W?S pofitively delivered  againft tLe
pluntiff, yet the jury pvooal‘TV paid more Legard to
¥ than to tha_ er' tha «O.P_‘.f)r ulduv _nzbmwch as
that was no charge, but only by w ay of opinion
that the jury i ~ht confider it as they pleafed.
Whereas the charge of the prefiding Judge was pofi-
tiv eandtherefore more caleulated toinfluence them.

If it had been left an the arguments of codnfel
the jury would have decided for themfelves; but
that differs materially from this cafe, where the
imior judge did mot gainfay what the prefiding

Jadge
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Judge had faid, and confequently the impreflion
from his charvc was not removed.

WASHING'FO\I contra.  'The fingle queftion is
whether the Courts decifion was right or wrang?
Itis faid that the prefiding judge decided againft the
plaintiff; but this is not corret.  For the judges
did not concur in the charge; butthe junior judge
was of opimon that the jury dhould decide for
themfelves upon all the circumiftances of the cafe,
aid fo the Court afterwards direfted. Bur fup.
pofe it were otherwife and that the judges had not
concurred at laft, but had finally differed, then no

opinion at all was given, and therefore no reafon
to nnoe%cn 1 e Judgmbnt for mlfdlreé’tlom

But upon the merits the law was clearly for the
defendant "Macbeatd vs Haldimand, 1. Term Rep.
173. which proves exprefsly, that }\y‘ctt was nog
perfonally haolv, as he ¢ontratted on behalf of the
public.  Therefore if the queftion was whether
the char@e by the prefiding judge wis right it would
be clear.” It is true that a pubhc agent may by
fguml agreement or concealing, his charadter
make 1it mielf perfonally lLiable. Eut it is otherwife
when he avows his charadker; as' Aylett didin this
cale.’ I‘ox the addition of the initial letters to his
name was a eleatr avowal of the capacity n whlcn
he afted: and the whole queftion was wusther he
meant to- make himfelf perfonally liable or not
The jury to whom the queltion was pr operlv 1eft
underftood ity that he was not to be liable in hig
own right, but that 1t was a contract on the part
of the government merely and they had a right to
decide. Befides only the written evidence is fa-
ted 1t dont appear that there was not other evi-
dence to prove that he abted in his official capacity.
Of courle there is no ground for dilturbing the
judgment even on the evidence and the merits 01 the
cqfe. But if the Court is of opinion that the
~ charge was right it is no matter what ev 1dence i i
i the r»cord ‘

5

Wicknair
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WICKHAM in reply. According to the bul of
exceptzons the Court were called on to give an
opinion; 2hd one judge gave a pofitive charge, but
thz other faid that was not the cpinion of the
Court ; and that according to his own notion, the
matter oughttobe left to LhCJM;y. Such a direfiion
was accordingly given; and no particular opinion
of the Court delivered on the teftimony. Which
according to Mr. Wafhingtons own cafe, there

aght to have been; becaule it was written evi.
dence and therefore the Court ought to have de-
cided on it.

vo quefltions occur, f. whether the party hada
hr to the Courts opinion? 2. Whether a proper
op;mon was given? "The preliding 31 idge did right
m g,vmr* his opinion ckeummiv on the la‘v of the
caLH and the umior]dd'm was wrong in declinin
itz becaufe bz was bound to declare his opinion.
It was wrong therefore to leave the cafe to ‘the i ju-
ry. The law fays that the j Jd"‘" fhali not decide
upoa a queition oflaw; and therefore if the queftion
savolves both fat qnd taw the judge. ‘hould deter-
mive the qupmcm of law. For the party Basa
zht to the opinion of the Court upon the law;
and the Court fhould not re fule, and leave the
matier of law, at ‘aum, to the jury. If the Court
is divided. in opmlon there may be fome difficulty,,
but in that caie they ’houlu dire& 1'recia1 verdict
which is. the ealy w ay of getting out of it.

Y'",,JL

Bat if this point b‘e agals inft us, il I contend,
that the merlts are with us It cannni be denied
but an cfficer in Avlatts fituatio night make him-
felf perfonally liable, and that l“ would be {o if
the terms were perio a? ¥rem the whole. tenor
of this evidence Avlett {feems to have intended to
bacome perfonallv liable. It does not appear that
he had any authority to contra® for the United
States; but he contracied with the United States,
and Syme with him. e appears to be in arrear
to the United States, and in one of his letters fays
he muft clofe his accounts before he refigns bis
office. Which fhews he confidered the engage-
ment
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‘ment with Syme as perfonal, and that he wanted
a voucher to fertle with the public. In another
Jetter after a fuit was brought he fays if it were
not for delay, he would prefer that mode of {ettle-
ment to any other, and Ppropefes a. reference,
which proves the fame idea, of his perfonal re-
fponfibility. 2s to the cafe from 1 Term. Rep.
the Governor there probably reprefented the perion
of the King, and then the contra@ was cxprefsly
with government. Befldes the account there, was
made up againft government; but here it was
againft Aylett. '

WasuincTon. Mr. Wickham ftates it as if the
plaintiff had moved the court to inftruét ‘the jury,
and they had refufed. Butit was not the plain.
tif but the defendant who moved; and the defen-
dant does not complain.  If the plaintiff had infift-
ed on the courts opinion and been vefufed per-
haps there might have been {fomething in the ex-
ception. Put as it is, there is none.

Wrexknmanm. It would have reguired a counfel
of more than ordinary aflurance after what had
paffed to have made {uch a motion; becaufe the

court had already decided. There is a general-

count for money had and received; and Aylettap-
pears to have received large fums which were to
pay for this flour, and thercfore were received to
the plaintiffs ufe.

Wasumwgrox., That argument was proper for
urv a5 probably uroe )
the jury, and was probably urged.

FLEMING Jud: With regard to the quei-
tion whether this was a public or a private contrack
I have no doubt. The whole of Ayletts condudl
fhews, that he afved in his public and net in his
private capacity. The very naturs and {tyle of the
contradt proves it; and it muit have been known
to the plaintiff thac he was negotioting as'a pupiic
agent. I think therefore that Avliett was not per-
{onally liable. For it is fully within the influcnes
of the principle in Macbearh vs Haldimand, 1 Termn.
Rep, Thatcale is conclufive, and the decifions

refered

Digitized from Best Copy Available

3%

Syme

VS
Batler,
'W



312

Syme
s
Butler.’

Lustrnyrmnd

FALL TERM

refered to in it, go the whole length of determin-
ing this. Particularly that of Lustericd vs Hal
sey ; Where an d€tion was brought againft Halsey,
who was a commiffary for the {upply of forage for
the army, by Lutterloh who had been employed
by him in that fervice, and it was held that the
action would not lre.  'Which is wvery nearly the
cafe before the court, and therefore mav be con-
fidered as putting an end to the quefticn as to the
original contract.

Nor is there any thing in the fubfequent corref-
pon&ence which tends, as far as T can difcover, to
increafe the perfonal refpenfibility of Aylett. At
any rate it was a queftion proper for the con-
fideration of the jury. For I am clearly of opini-
on that it ought to have been left to them to con-
fider of the mixt teftimony which was offered; and
therefore that the court were right in the direc.
on which they gave, according to the opinion of
Judge Butler in Mécbeath vs Haldimand: Andas
they have decided the fadt in favour of the defen.
dant, I fee no reafon for difturbing a verdit
which I think right upon the merits.

My opinion therefore; is that the judgment {Loyld
be affirmed. ’

CARRINGTON Judge:s The queftion made
by the bill of exceptions i1s to the conduét of the
court relative to the inftruction given to the jury.
One exception taken by the appellants counfel was,
that the fenior Judge decided pofitively for the de-
fendant. But it appears, that the other Judge
differing from him, they finally concured in leav-
ing 1t to the jury. So that the firlt epinion of the
fenior Judge whether right or wrong was unims
portant, as the final declaration of both Judges
and not the fingle opinion of either was to be the
rule. There s confequently no caufe of com-
plaint upon that ground.

_But it was faid that the plaintiff had a right to
the courts opinion on the evidence, and therefore
that it ought to have been given. I think though

that
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that in the present case the jury had a right to de-
cide upon the evidence; and confequently that
the direction was right. If the jury miftook the
law the plaintiff thould have moved for a new tri-
al; or ifhe fearedit, before the verdiét was render-
ed, he might have prepared notes for a {pecial ver-
di&, or demured to the evidence. By eitherof which
maeans he could have got the courts opinion if he had
defiredit. But inftead of this he chofe to rifque his
caufe with the jury altogether, and therefore muft
fubmit to the verdi€t, as he has thewn no error in
the proceeding of the court, which ought to avoid it.

Thus far with refpet to the conduft of the
court:

But upon the merits of the cafe I am of opinion
that the verdi¢t was right. For the faéls difclof-
ed in the record clearly prove, that Aylett cons

- tratted in his public and not in his private capaci-
ty. His anfwer to the original propofal is defige
nated by his public charaéter; and it is not pro-
bzble that he would, upon his own account mere«
ly, have made fo many large contrafls as it ape
pears he did. Neither is it prefumeable that any
perfon, would have prefered him to the public in
fuch & tranfacltion, or that he would have taken a
rifque upon himfelf, which might have involved
him inruin,  The principle eftablithed in Macbeath
vs. Haldimand, 1 Term. Rep. 172. is,that an officer
appomted by government and treating as an agent
for the public, is not liable to be fued upon con-

traéts made by bim in that capacity. Which ispre-’

cifely the fituation of Aylett, according to the facts
contained in the record; and therefore that cafe
‘may be confidered as an exprefs authority in favor
of the defendant upon the merits of the caufe. So
that the jury appear to me to have decided rightly
upon the evidence. But we are determining on the
bill of exceptions, which difclofes no error in ,the
condué of the Court; and therefore I am for affirm-
ing the judgment, :
PENDLETON Prefident. The record is ap-
parently voluminous, but it is fhort as to the pro-

P. ceedings
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ceedings: in Court, the lengthbeing occafioned by
the infertion of the evidence. Whether this be

Butler. {];e whole evidence produced at the trial, dont ap-

oy enind

pear ; but it feems from the bill of exceptions, as
if the queftion agitated in the Court turned upon
the contract and the conduét of Mr. Avylett, as
appearing from that teftimony: Andif it was pro-
per for this Court to decide upon the juftice of
the verdiét, they might have thought themielves
at liberty to do fo, upon the evidence ftated.

"Bt it is not the verdit of the jury, but the opi
nion of the Court that we are to examine into up-
on the bill of exceptions.

That opinion we muft take from the final direc.
tion of the Court and not from an opinion deli-
vered by one judge and retraéted by him, on difco-
vering that his affociate differed from him. The opi-
nion of the Court was to leave the whole matter
to the jury, with this direftion that ifthey thought
Aylett had by his contract, or fubfequent conduét
made himfelf perfonally liable, they were to find
for the plaintifl, if not for the defendant.

In Buller’s nisi prius 316, itis laid down from
Sir Thomas Raymond, 105. and I do not find it con-
troverted, that if the judge allow matter tobe evi-
dence, but not conclufive, and {o refer it to the
jury, no bill of exceptions willlie; and accordingly
1n the cafe of Macbeath vs. Haldimand the motion
for a new trial is founded upon the Judge not hav-
ing left the evidence to the jury, as well as on his
having given a mifdireCtion on a point of law.

It was faid this was a mifdireftion, as it was 2
queftion of law which fheuld not have been l2ft to
the jury, fince it is the right of every party to have
a point of law decided by the court:” Anditistrue
that fuch is the right of parties.

Letit be obferved howsver that we are not in the

ftate of the Court of Kinge Bench on motions for

new trials on mifdire@ion ot the Judge at the nift

‘prius trials, which are {ubordinate to and are de-

cided *
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cided upon the farme principles, as if in the Court
idelf. They take the hiftory of the trial frem one
of their body, who prefided over it, giving his
fiztement full or edence. But we are an appellate
Court, hearing the appeal from an inferior Court
of dilinét jurifdilion, and can judge only from
what appears on the wcord :

Frem that fource it thould appem that the ap-
peilant afierted his claim to have the point of hw
tried by the Court at the time of the trial; “and
e

it fhould be fewn on th, record that the queltion
was upon a point of law., Which may be done {e-
veral ways. By moving for the diveltion of the

Court imm: d
on the cafe
Court to direét the j*«‘r‘y to finda imua‘ verdict

upon notes offered, lhewi g a qucﬂzmn of law .or

by demmrmb to the evidence bring the vv_'jxole
£ fa& bef he Conrd
queltion of law na at before the Gourt.

None of thefe ftops app ‘o have been taken
by the plaintiff. On the om;aly for any thing
whxuw appenrs, be leems né.‘y‘e been Wulfntr to
{ubinii the whole, matier to the jury. He does not,
move for an7 thing; but the d fendart having

“

w;“ planesfl cnp“fcs it, and itccr-*icfuﬂy teos, for
the Court leave it fo, the jury, after which " he
docs not demur to the evidence, but cxrew and
that not to the oamlon of the Court, but to-that
of ope Judge given and retradled. 4 y

.

#3

In that view 1fc is an < ‘U‘eT)tl"Il wfiﬂout otprece-v

dent,

If we view the evidence with regav to the.

pointson which the Couxt properly left it o the
jury, namely 1, whether Ay Aett bound himfelf per-
fonally by the contradt; Ir wzll appear that the con-
tralt was witl Aﬂﬂtt in his chara@er of public
cgent, {foasto bmd governmﬁnt and not himfelf Der-
fonallf and this is u{oved not by the parade of let~
ters called cabaliitlic only, but by Col. Symes

eriginal,
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original propofals to deal with him as a public
agent. So that npon that point, the verdict was
right both in law and fac¢t. 2, As to the fuble.
quent conduét of Mr. Aylett to charge himfelf;
that was furely a f2& proper for the jury: and:
if it was proper to decideon it, Ican only {ay that
there is a defedt in the evidence to enable me to
do fo, which I prelume might have been' fupplied
on the trial

The difpute was about price, a proper fubjedd
for the jury; and it is to be lamented that the
parties had not fettled it when no lofs to cither
gwould have happened, But like manv others they
got angry and went to law, and muit abide the
confequence.

It is faid it appears Aylett was indebted to the
United States; and that upon the third count for
money had and received to the plaintiffs ufe,
Syme may recover. But the counfel appears
to have miftaken the count, which is for money
laid our and excpended by the plaintiff for the ule of
the defendant, and not for money had and receciv-
ed as he fuppofed. But it dont apnear that Avylett

-1s indebted. Harrifon fayvs he was indebted

upwards of eight millions of dollars by the treafu-
ry baoks. . And Tate fays that by Aylett’s books
there appears a {mall balance either wav, but he
‘cannot recollefl which.

So that the fa& is undetermined until that ac-
count be fettleds
Affirm the Judgment.

MAXWELL
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“N . , . . ¥f a deed Be
¥ N replevin by Maxwell for ta}rnghs goods sroved by one

i and CDQ}LEAC’S’ Light avowed the taking for rent witnefs, 3 co-
arrear due by indenture on a demife for ten years, py merely,

The plaintiff rcp"ed .. -that the avowant did withth courts
not demife\ and 1ﬁ-ue thereon. Enuly b tha cerm:ur:zu:(l:j of
defendant into parcel and e*{pulﬁo of the plamu 7, ff'i;nffob:t;’
3. No rent arrear. 4. That defendant did not bu“l vidence in am
rertam walls on the premifes. 5. That defendant aéionfounded
did not permit the plaintiff to clear aiid cultivate Oil the deed ;
twenty acres of land in addition to the clearedaoiﬁ“%zs:gc
lands.. 6. That Lefencant entered ‘and expellnd Jiceed it to

the plaintff from another parcel of the demifed record: andal-
premiles. tho’ the leiee

Rejoinder to t’gc 2d plzﬁn3 hat he entered by Is proved to
‘"[-“Jl" £ the 1 ad WL Demurrer ¢ " heve been in
conlent of L..;\n, nd e. rrer to polleffon of
4th and gch pleas. R LJOlDu r to the 6th plea, that the original,
the defendant d d not enter and expel the plaintif but the copy
and iffue thereon,  Adfter which foﬂows this en- “'c‘i“ﬁ’ ISE prov-
. v . ) - - ed tobeu tiu
try ‘“and the fuid Feter Light by his attorney de- PLY @ tue
murs gf)}emiiy to_yt?ze firlt and third plea aforvefaid  “Fhe Coure
of the {2id James Maxwell above pleaded. W thﬂ may hear evi-
demu rer the faid James Maxwell by his attoryfey denceafterver

AT

JOHS dift, incafe of
. a veplevin, in
Upo*l the trinl of the ;Tues the plamtlﬁ‘ filed a or:!é)r to fhew

bill of G"{CCPLI"H% to the courts opinion, which that the I-nd-
ftated that the avowant offered a copy of an inden- ! 9 d diftrained
(ture’of leaie n evidence, the only probat of which tﬁ‘,nnl:rf 52‘:
was in th efe words “ at a court continued and ;4 todconhre’
held for. Ee‘:!"‘ley county the x0th day of May the judgment
1791. This indenture was proved by the oath of to the renton-
Mofes Hunter a witnefs thereto and ordered to be 1y-
recorded.” .
. Teste, MOSES HUNTER.

To which the plaintiff objefted becaufe it.was
only acopy, andnot{o proved and authenticated as
to make it lezal evidence. Thatthe avowant then

proved that the plaintiff had acknowledged that a
deed
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Maxwell, deed which he f21d was the original Yeafe was in
L"‘v;l the pofieflion of the plaintiff fince the date of the
wff:d faid certificate, who did not produce it though
R caﬂed on to do fo at the trial of the caufs. That
he plaintiff proved that Moles Hunter one of the

ﬂuaf vibing witneffes to the {aid deed is alive and

within the jurlfc’mtwn of the court. That the

aurt permitted the deed to go in evidence with-
it any proof from the fubleribing witnefles that
e ‘ul had been executed, or that the faid
as a true copv of the originel.  Another

Tor
2‘
=&t

A

of e ”—‘3110118 frated that the court diredied the

] 1
wy t Hat the {aid copy of t \—* deed was fufficient
srove the demife. A third bill of excentions
o'the {aipe efell as the laﬁc

Verdiéy for the avowant in thefe words ¢ we of
the jury find for the zvowant and alfo find two
hundred and twenty five pound Pennfylvania cur-
rency of the value of wdred and eighty
pounds current money Virginia, to.be rentin
arraar and doe from vhe plaim‘ i to the avowant.”

A feer the vc:"di‘t the
m <C Utlons W ch ft

ed a fourth bil
s landlord moved
le ths rent found
which the plainuff
=1 to frovu to the court that the
sined for more reat than the ju~
and arrear. V/hich evidence
frer the verdifl receive
beceuls ex paize, 1rres

objelied,
a2vowant had difl
7 had found J

The court ove"rul:ﬂ the demurrers and gave

judgment for double the rent found by the jury to
be in arrear, and the cofts. From wwiich ]udm
ment Maxwell appealed to this court.

Wasammeron for the aprellant.  The copy of
the deed ought n ot to have been permitied to go
in evidence to the jury. There are two ways of
provmcr decds, one by witnefles, and the other by
attefted copxes from the records, whers they have
“bBgeuproved as the law diredts, The ialt 1s as

') \v

good
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if thic deed be not proved and’ recorded as the law
direCis, then a copy is not good evidence. In the
prefent cale the deed was proved by one wicncls
“'11‘,': and although it 1s recorded, yet that gives
no aw”ee of evidence to it;. becaufe it Wwas not
done as the law dlre&sa It is therefore no more
than the clerks certificate whiclh is not evidence
in any cafc, fer it 1s noc on oath, and is of no
more weignt than the certificate of anv other per-
fon. Therefore the copy was not evidence, with-
out proof that it was a true copy of the original,
unlefs Maxwell’s acknowledgment that he had
pofieffion of the original, altered the cafe. Butit
did not; for to have that effedt, it fhould have
been provcd that 1t was. in his ooﬂ"eﬂion at the
time of the trisl, and not that it had been in his
poﬂ‘eﬁon, at iomP time before. DBecaufe he had
ouce had it in pofeflion, it did not follow that he
was alwavs to have it.  Befides notice fhouid have
been given him to produce it, or he was not bound
to carry it to court, or to brl mg it forward when
called for by the other party, Gzi2: low Lvid: 95,
97+ 4. Burr. 2487, There is a difference between
provmg the contents of a deed, and proving 2 co-

Py of a deed. . In the Ilaft cfﬂc the Wzmds muit -

fwear that itisa copy. Gilb: law Evid: 96. So
that although it fhould be admitted in any cale
that a cepy 1s evidence, fll the party who would
offer it mult prove, that what he produces is a co-
py of the original.

Tlie court erred in another infance. Foritap™
pears by the bill of e‘fcepﬁou.-, that they affirm-
ed to the jury that the evidence offered was fufh-
cient to maintein the iffue.  Whereas they fhould
merely have dzcided on the conpetuency, “and left
the {fufficiency to the jur; and the decifions of
this court have been fc.

The court were clearly wrong alfe in refuﬁnvr to
hear the evidence, after the verdi¢h. in ordsr to
prove that the ‘diftrefs was for more rent In arrear

“than the jury by their verd. i nd to he due,
VWirLiams
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WiLLiaMs contra. 'Lhree witnefles are not
neceflary in order to record a deed; for one is
enough to admir it to record, though three are re-
quifite in order to give it effeft againft creditors,
The words of the act of aflembly warrant this dif.
tin€lion, asit docs not prohibit probat by one;
but only {peaks of its being void againft creditors
and purchafers unlels proved by three, leavingthe
grahtee to prove it ‘as he pleafes, between him
and the grantor. The County Court when the
deed was recorded had a right to receive the oath

of the wimefs; and thercfore the certificate of

that probat was {ufiicient proof of the execution
of the deed. But the deed has been recorded, and
that record is effeClual ¢ill reverfed, fo that this
court will not examine into it. The copy there-
fore was gocd evidence, clpecially as Maxwell
who excepted, is proved to have atknowledged his
having had pofieflion, and does not ftate any fubfe.
quent difpolzfion.

It was Maxwell who called for the opinion of
the court; and therefore he fthould uot be allowed
to except to 1if.

As to the other point, the guantum due, was
involved in the iflues; and the jury having decid-
ed it, no new evidence wzs admiffible a‘ter the
verdi€t, as to a point which was proper for theis
mveitigation.

Wasnmveron.  The copy was inadmiffible.
Nonebut the copy of a deed recorded as the law al-
lows couid be admitted. For if not recorded as
the law dire€ls it is the {ame as if it Was not re-
corded at all. In England none but deeds of bar-
-gain and fale ave enrolled, and a copy of the en-
rollment is evidence. But {uppofe 2 feoffment
were enrolled would that be evidence? It was faid
that as 1t had been recorded it was effedtual, till
reverfed. But there is no mode of reverfing it, no
appeal or fuperfedeas lies, this argumentk there-
fore objetls the want of that which cannot be. It
is faid that Maxwell required the opinion of the

Coury
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Court, But that did not authorize them to glve: Maxwell,

a B s
an improper diretion to the jurys SR

PENDLETON Prefident.  Upon the third ‘emy=
polat, the gueltion is whecher the court or the ju-
ry are toal ;Pfo the double value! For if the court,
then the evidence was proper, but if the jury then
it was not,

WasrINGTON. It is the province of *he court
to aflefs it; becaufe they are to render the judga
ment, and therefore cught to hear the teftimony
on which it is to be founded. The object of the
law was to punifi tenants who replevied when the,
rent was jultly due; but the landlord may diftrain
for more than is due, and if he does, then he is
not entitled to double value. = - oo

Wirriams. The praflice would introduce in.
convenience and would tend to furprize the plain-

tiff.

PEI\TDLW‘TOTJ Prefident. If the landiord did
diftrain for too much, was he enthled to the dou-
ble value?

The Court having taken a few days to confider
the cafle; ,

PENDLETON Prefident now delivered their
rvfolutlon, that the judgment was erroneous on
account of the Courts pcrmltrmg the copy  of the
deed to be given in evidence without any other
proof than the clerks certificate of its being proved
by one witnefs. Becaufe although the copy would
have been fuflicient if the appellant refufed to pro-
duce the original when called on, yet it ought ta
have been proved to have been a copy by other
evidence. - For its being Proved by one* witnels
did not authorize the recor dmg of it under the act
of Affembly. That therefore the judgment was
to be reverfed, and the caufe remitted to the Dif-
tri€ Gourt for a new trial to be had.

The judgment was as follows ; ¢ The Court is
¢ of opinion that there is errorin the faid judg-
“ ment in this, that the faid Diftri¢t Court permit-

Q. ¢ ted
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« ti& the copy of the leafe from the appellee tg
¢« the appellant to be given in evidence on the tri-
¢ al without other proof of the execution of the
¢ original, or of its being a true copy thereof than
¢« the certificate of Moles Hunter annexed to the
« copy; fince although the proof of tiic execution
¢ ought to have been difpenfed witl, on the ap-
 pellant’s refufing to produce the original in his
“ pofleffion; it was incumbent on him to have
¢ proved the truth of the copy by better proof than
¢ the certificate of the clerk from the records; as
“ the recording of the original on proof by one
« witnefs is not warranted by law. Therefore it
¢ is confidered by the court that the faid jndgment
“ be reverfed and annulled, and that the appel-
¢ Jant recover againit the appellee his cofts by him
¢ expended in the profecution of his appeal afore-
¢ faid here, anditisordered that the jurors verdiét
“ be fet a fide, and that the caufe be remanded to
¢ the {aid Diftri&t Court for a new trial to be had
¢ therein, in which if the appellant fhall refufe to
¢ produce the original leafe the copy fhall be ad-
“ mitted as evidence upon the appellee’s proving,
“ either that it is a true copy, or that the probate
“in Berkely County Court was made at the in-
¢ flance of the appellant. . And it is further or-
¢ dered that upon the trial and after the verdi&t
¢ if the jury fhall find for the avowant and afcer-
¢ tain the rent due, the tenant thall be allowed to
“ give in evidence to the court, that more rent
‘¢ was diftrained for, than fhall be {o found due, in
“ order to avoid the entry of the judgment for
¢ donble the value of the vent, and confine the
¢ fame to the rent only.”

MWILLIAMS
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M'WILLIAMS
againft
SMITBH.

ECKIE gave a bond for payment of money
L to Saunders; who afligned 1t to Greenhill;
who affigned it to Duval; who affigned it to M’ Wil-
liams ; who affigned it to Smith.,  Who brought
{uit upon it againft the executors of the obligor;
who plead fully administered, and had a verditt
and Jjudgment in their favour upon that plea.
Whereupon Smith brought fuit againft M Willi-
ams, and counted 1. f;»ucmll y upon the affignment
and fuit, 2. for money had and received to the
plam'tl’fs ufe. DPlea ron assumpsit, andiflue. The
plaintiff gave a copy of the : record in the foregoing
fuit in evide nce, and proved the aﬂxgnment from
M’Williams, but did .not prove the other three
afignmente.  The defendant excepted to the evi-
dence 1. Becaufe although judgment had been
obtained on the bond in another court, yet the
' plzuatwf‘fhad it in his poffefficn. 2. Becaule the
three firt afignments were not proved. Thefe
exceptions were overruled. The defendant then
moved the court to initruct the jury that the de-
fendant was not lieble on his afﬁgnmsnr but the
court inftruéted the jury that he was. After whick
the defendant defired the court to dirett the jury
to find a {pecial verdict ¢ flating the whole cir-
s cumftances and fadts which thev fheuld find m
“ evidence and leaving the law to the court;’
which the court refufed to do, and an exception
to the refufal was taken. Verdi€t and judgment
for the plaintiff. From which judgment the de-
fendant appealed to this Court.

Warnux for the appellant, Said 1. that Smith
had been guiliy of Jaches and that whether laches
or not was.a quefiion for the court to decide and
not the jury. 2, FFils, 353 2 That the record
was not exemplified under feal according to the
decifion of this Conrt upon a former cccakion, 3.

That
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In a fuit a.
gainft the in-
dogfer of a
bond the
hand writing
of the indor~
fers prior to
his own need
not be prov-
ed upon the
trial of the
cauie.

Ifthe party
gets the opi-
nion of the
court ypona
point of law
in one fhape,
he thail not
be permitted
toobje& that
it was not
given him in
another.
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. M"Williams That the Court ought to have direfted the jury to

us.
S ~ith.
Qommen sl

find a {pecial verdiét as there was matter of law
inwolved in the cafe.

WASHINGTON contra. 'There was no applica.
tion to the Court to inftruéi the jury whether Smith
had been guilty of leches or not; they were mere~ |
1y afked their opinion whether an aflignor was lia-
ble, and they gave it that he was; which is agree-
able to the decifion of this Court. Althougha
party may have a right to the opinion of the Court,
he fhould afk for it according to the decilions of
this Court, but hers he did not upon the point of
laches and therefore has no ground for exception,
If however the defendant had afked it and the
Court had refufed, the refulzl would have been
right. In this country even upon bills of ex-
change the Courts do wot inftruér the jury as to
Jaches, but leave it to themielves to decids. But
there was no negligence inﬁthis cafe.

There was no occafion that the record fhould
be exemplified under fezl; the cafe of Burks exr’s
vs Triggs, ¥ in this Court was upon the plea of
nul tiel record; In which cafe the exempiification
was proper, but here it was not in i wa.e

As to the motion for a fpecial verdifl; this
point, whether a court refuling to diredt it, is
guilty of error, is not for aifcufilon at prefent. It
feems admiteed that the party has a right to the
Courts opinion on the law; but what refufal is er-
ror has not been fully fettled. The Court has faid
that the party may procure it by various modes,
1. By moving the Court to infirué the jury what
the law of the cafe is. 2. By demurring to the evi-
dence, 3. By preparing notes for a {pecial verdict
which the Court may judge of. Butif the party
makes choice of one, he cannot complain that he
did not have the other alfo; for one is as adequate
for his purpofe as the other, -

ROANE Judge. At the trial of this caufe it
appears from the bill of exceptions that two objec-

' \ tlons
* Wathingtons™. Rep. 3 vol, .
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tions were taken to the writing obligatory with the M Williame

affignments mentioned in the declaration being evi-
dence proper to be fubmitted to the jury. 1ft. Be-
caufe, inafmuck, as it cught according to law as
vas alledged, to have been in the office of the
Court of Caroline, having been as appears from the
record in this cafe the foundation of an aétion in
that Court, it is to be inferred that this was
nct the note mentioned in the declaration; and 2d
“Fhat it (hould not huve bezen given in evidence
without proving the hand writing of the affignors
in all the intermediate afignments, S

As:to the firlk we have only to {ay, thatthenote
itlelf wwas proper to be given in evidence. How
the party obrained it, 'was not an enquiry for the
Court. As an ation is given to the ailignee in de-
fault of recovery againft the obligor, he mull have
the ufe of the note {ome-how, even if the aétion is
brought in 2 different court; and we ought rather to

intend that it was obtained properly than illegally.

As to the fecond it was decided in Muckie ws.
Dovies % that this a8 founded principall

cvies ¥ that this altion was founded principaily
on the privity which exifts between the affignor
and aflignee, and therefore the mesne indorfements

were unneceflary tc be proved.

Another exception was taken in the argument
to the obligation zs proper evidence. viz. on ac-
count of a variance of the aflignments fet out in
the declaration being ftated to be for value receiv-
ed, whereas thele lalt words are wanting 1in the
afignment themfelves. To which Idnfwer the
espreflion in the declaration for value received is
only an averment of the plaintiff and not intended
as an averment of what 1s contained in the aflign-

ments themfelves, But if this was not the cafe;

this note witl its afignments was certainly pro-
‘per evidence on the general count for money had
and received.’
It alfo might have been objedled, that there is
a variance, in the afignments given in evidence,
from
* Washington’s Reports 2 vol.
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M'Williams from thofe ftated in the declar ation, as to the day

vs
Saith.

g—m«vml

in which the a,{’fzgnm nt was made to the plaintiff,
But the laft anfwer given to the przceding objec-
tion would equally apply to this, if it thould be
deemed fuch a wariancs; as renders it improper
upon the {pecial count:: f&s to which it iIs unne-
ceffary for me to give an’ opinior. '

The obje¥ion made i i the excer tions to the opi-
nion of the Court refpel ing the halmxty of the
affignor is jaltly aomdo 2G uince the decifion of this
Court in the ca,fe of jf-ckie vs Davies.

But after having moved for and obtained the opi-
nion of the Court on that point, and having made
an exception to that opinion which would re-
ferve to him ths benefit of reviewing it before an
appellate Court, the defendant without ftatingany
other peint of law ariﬁng in the cafe, moved the
Court te inftruct the jury to find a {pe cial verdie.
1t does not appear that there was anv other point
of law in the caule which could be proper for the
confideration of the jury. I fay for the confidera-
tion of the '413 becaa* all the objeftions before
ftated againit the adnmiflibility or competency of the
evidence were {olely proper for the con_mczauoﬂ
of the Court.

As much inclined as I am to think. that Courts
fhould obferve the maxim, that Courts *fLM aniwer
to queftions of law, I [ceno reaton to extend the
doéirine {o far as that when a party has chofen
to appeal to the opinion of the Court in one parti-
cular for m, he {200ld upon the fame ground culy,

ake another chance for tie opinion of the fame
Court in another form, as it will unaveidatiy pro-
duce delay. If indeed the defendant had ihewn
in the bill of exceptions, that there were other
points in the caufe, which were proper for the de-
cifion of the Court and not decided on by them, the
objetion would probably have been ccnfideranly
more fubftantial. I am for afirming the judgment.

CARRINGTON Judzz, concurred.
LYONS
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LYONS Judge. The points of law were deci-
ded by the Court under the motion to inftruét the
jury upon the law. It was too late to infift upon
a [pecial verdi&t after having the points of law de-
cided in another manner. The plaintiff puifued
the executors of the obli@or, but could obtain no
fatisfadtion; and his own afignor was confequent-
ly liable. I think therefore that the judgment
muft be affirmed.

PENDLETON Prefident.
Judgment Affirmed,

Concurred.

"DAVIES
againft

MILLER. -

N a writ of right brought by Davies the deman-

. dant againft Miller D.nd others tenants, the cale
on a bill of exceptions to the courts opinion ap-
peared to be as follows. -

John Miller being {eized of the lands in fee made
his laft will and teftament in writing, dated the
2ift of February 1742, and admitted to record the
next Month; which fo far as concerns the preo
{ent cafe was ds follows. ‘

. “ T John Miller being weak &c. do make my will
“ and difpofe of my estate in manner following.”
Then after directing that his body fhould be buri-
ed at the difcretion of his executors he proceeds

thus.

« Secundo, I give to John Berry during the life
“ of my daughter Mary Berry wife to the faid
¢ John one hundred acrcs of land, containing the
¢ plantation where I now dwell all on this fde of
“ the creek and bounded &c, and after the death
“ of my above mentioned doughcer Mary ’tis my
"¢ defire the faid 1and fhould return to. my {on

Chriltopher
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¢« Chriftopher Miller or his heirs. I gl\'* all my
< other lands to my fon Chriftopher above named
“ containing one hundred and ﬁftv acres includ-
“ing the Tanmtlon on which he now lives.”

Then fohow feveral bequells of perfonal preperty
and a {lave; and then the laft claufe in thefe
WO“ds.

I leave ali the corn and tebacco now upon the
« pl atation to loh ‘Be” 'y to pay my perfonal
“ dcbhs, this is my will and the way I defire my

Cestare to be difpofed of, revoling any other
“ will or teftament mude by me formerly

The biil ¢f exceptions further ftated, that the
faid John Miller the teftator left Chriftopher Mil.
ler his ion in the wiil mentioned. And alfo as
the demandant alledged and offereo_ to prove ano-
ther Chriftopher I‘»’izli-?‘d his fon and heir at
law. That this laf red 12T was the
eldeft fon of the tell i on, who died in
the ;1’r’w:ne of the e f‘uat at after the tefta-
tors death the faid s fon entered on
em by virtue of
the following claufe of thie will. 1 give all my
¢ other lands to my fon \J'm osher named above
¢ containing one hundred and ﬁ\"‘_y acres including

« the plant:,txon on which he now lives.” The
faid Chriftopner the alledged grandfon being then
living. That after the death of Chnfhol,hﬁr the
fon, ‘the tenants entered as his fons and devifees.
That on the 16th of March 1792, C.hrl?tophel the
grandfon claiming as heir at law of the teftator
John Miller brought bis writ of right for the {ame,
which afterwards abated by the death of the faid
Chriftopher who died without having recovered
pofieflion of the Iand; but made his will on the 2d
of June 1792, which was proved on the 23d of
September 1793, and thereby devifed the hnds to
the demandants. Whereupon the tenants without
going into evidence on their part moved the court
that it appeared from the demandants own fhew-
ing that the {aid Chriftopher the teftztor was not
either at the time of making and publifhing his faid

will

o F

Digitized from Best Copy Available



OF THE YEAR 1797

will or at the time of his death feized or poflefled
of the faid lands and therefore that the faid devife
was void. That the court was of this opinion and

inftructed the jury accordingly. The jury found

for the tenants. The court gave judgment agree-
able to the verdit. And the demandant appealed
therefrom to this courd.

Wickaam for the appellants.  The queftion is
if a man out of pofleflion of lands can devife them?
Great doubts have arifen with refpedt to fuch a
devife under the ftatute of wills in England. . Bug
I believe if it were neceflary that I could maintain

the devife under that ftatute, in which the words

are any perfon havinglands may devife them. But
be that as it may, the a& of 1792 exprefsly in-
cludes the cale and removes all doubt upon the
fubjeét; and fo I have been informed it has been
decided in this Court, :

WaRDEN contra. There is another queftion
in the caufe; whether the devife by John Miller
did not carry a fee in thefe lands to his fon Chrif-
topher the devifee? In this devife there are no
words exprefsly defcribing a fmaller eftate, and
therefore the words in the latter part of the will,
in which the teftator {fays ¢ this is my will and
this is the way I wifh to have my eftate difpofed
of 7 will carry the fee. For the word eftate car-
ries the whole intereft and means all the right of
the teftator. This conftruétion is fupported by
the introduétory words where the teftator fays
I dispose of my estate as follows; thereby plainly
fhewing that he meant to difpofe of his whole ef-
tate and to die inteftate as to nopart thereof. Words
of inheritance are not neceflary to create an eftate
in fee fimple in a will. Gurbrie vs Guibrie in this
Court at the laft term.*

Then upon the point made by Mr. Wickham
the law of 1792 was made to govern rights accru-
ing after and not thofe which wére acquired be-
fore the paffage thereof. The words are that eve-

ry
RD - . i
% Auntey, 7
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ry perfon fhall have power to devife all the ‘eﬁate,
right, title and intereft in poffeffion, reverfion or
remainder, which he hath or at the time of his
death fhall have of, in, or tolands &c. But the
teltator in this cale had no eftate title or intereft
cither in pofleffion, reverfion or remainder ;. for he
was not in pofleffion, and the claim he fet up
was neither in reverfion or remainder; and con-
fequently he came within neither of the provifons
of the ftatute. g

Again the will of Chriftopher was only proved
by one witnefs which was not {ufficient; and the
tenants had been #n pofleflion fifty years.

If enough appears upon the record to fhew that
the tenants have the better right, the Court wiil
decide for them without fending the caufe back to
the Diftri& Court to go through the mere form of
another trial. ‘

Wickmam inreply. It is fald that Chriftopher

the fon took a fee by the devife to him in John
Millers will; which I do not admit. By the firft
claufe he had ciearly only an eltate for life by the
fettled law of the land.  There muft be a fufficient
expreflion to aiter this rule ; and the words in the
latter claufe do not contain fuch ah expreflion.
The words there are according to the common
ftile inwills. Tohave had the.effe® contended
for, the word &/l fhould have been inferted. Be-
fides there is a claufe which expreffes another idea;
for it is to the devifee and his heirs, and yet in
the next claufe to the {fame devifee he does not ufe
words of perpetuity or inheritance: which fhews
that 'when he intended a fee he knew how to cre~
ate It.
- It was faid that the aftof 1792 relates to eftates
acquired afterwards and not to thofe which the
teftator had before; but there is no reafon for the
diftin&tion: The words are {ufficient to enable him
to devife his intereft of every kind; and the
decifion of this Gourt was fo.

Although the will was proved only by one witnefs
inthe Court where probat was obtained yet it does
not appear, but that there might have been other

evidence
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evidence, at ths trial.. But the Court will confi-
der only what point was made and decided by the
inferior Court; and if the decifion on that was
wrong they will reverfe the judgment. and award
a new trial.  Mr.. Warden favs that the Court
will decide upon the whole record; and if our con-
duét was hmproper prior to the decifion he would be
right; but no fuch thing appears and therefore I
think the Court is confined to the point in decifi-
on. For what was ftated prior thereto was only
explanation and inducements leading to the point
which was decided.

Warpen, There is no evidence that the will
was proved as the law requires, and it cannot be
prefumed. 'The word csiare means the whole in-
tereft, and fo the teftator intended it,

PENDLETON Preﬁdeut, This is an wpoeai
from the Diftri€t Counrt of King and Queen, where-
in a writ of right the mise was joined on the mere
right; and a jury were fworn gnd charged to de-
cide it,

The demandant filed a bill of exceptions ftating
the title of both parties to be derived from John
Miller who died ﬁized in 1742, Thedemandants
claiming under Chr 11“(01A1er his grandfon and heir
at law, ‘E’l“ tenants under Chriftopher his {on, to
whom the teftator devifed it by his will.

By the ftri€t wording of the opinion it Would
feem a5 if it was founded on the ftawte, requiring
~as the Gourt appear to have fuppofed, feizin and
poffeflion of the lands to enzble a tefllator to dif-
pole of them, which Chriftoper the grandlon had
not and therefore according to the opinion, could
not devife them though he {hould have had title,
But if it appears, by the demandants own thewing,
that Chriltopher the grandfen had neither feizen
poflefiicn or ‘rxtie, {o that they could derive none
from him, the opinton and verJift were fubffanti-
ally right, and the court will affirm the judgment.

“Whether the heir had a title depends on the
will of hm ancef’cor devifing the lands to his for
Chriftopher
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Chriftopher without limitation, but declaring in
the preamble he intended to difpofe of his eltate
and towards the conclufion that he had difpofed of
his estate according to his will.

If this pafled a fee to the fon, his title was in
the tenants and the heir had no title. If on the
contrary, it only paffed an eftate for life, the re-
verfion defcended to the heir, who had a right o
the pofleffion on the death of Chriltopher his fon.

That the word eszate coupled with the devife
will comprehend the intereft, as well as defcribe
the thing and pafs a fge has long been fettled.
That it may be tranfpofed from the preamble or
other parts of the will and annexed to the devife,
to fulfil the intention of the teftator, which all
agree is to give a fee by thefe unlimited devife,
is warranted by precedents in England and in this
Court,

The teftator here has doubly fortified his devife,
by the word estare in the preamble.and conclufion
of his will. 'Which the court do not hefitate to
fay pafled a fee to Chriftopher the fon; and that
the heir had not, and confequently the demandants
have no title.

Afirm the judgment.

M’CALL,
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M’CALL

agai'/g/é"‘
TURDNER.

/“?’WHIS was an appeal from the Diftriét Court
i1 of King and Oaﬂen, upon the following cafe,
ﬂn the 18th dd" of january 1774, Reuben Wrizht,
Reuben Tum\,r Benjamin C. Spiller and Wi ilitam
Ay ett encered into a bond of the ufual form, to
Robert M'Kendlifh in the penalty of £ 55 with
condition to be void on payment of £ 27:10 on or
before the firft day of October thence next follow-
ing “ with intereft from the date;” which bond
LOKendlif aft igned to the plaintiff by an indor{e-
ment m thefe words ¢ pay the within to Archi-
Lald M’Call,” ligned Robert M’Kendlith, Upon
which bond M’Call brought fnit in the Dillriét
Lum: of King and Queen in July 3793, againft

Wright, Turner and Spillér; Aylett being then
d'\af? 'fﬂm writ was executed by the (heriff of
King Villiam county on Turner omy, and. ﬂl"“

and Tﬁ’xr it were. Teturned “ no inhabitants.”
The plaintiff filed a declaration on the above bmd
in the common form of declarations upon afiigned
bonds, after which follows an entry in thefe
words “ abated as to the defendants Reuben
¢ Wright and Benjamin C. Spiller, by the return
“and a con itional order againft the defendant
¢ PMB n 'l m*nﬂr and ]ames Turner bail for his
“apwearance.””  The conditional order was cone
firmed at the next rules; and at the {ucceeding
Court Reuben Turner gave {pecial bail, plead pay-
ment and the plaintiff took Hue, In Lopril 1798
the caufe fiood for trial, and the jury being charg-
ed upon the illue, the plalntlﬁ filed 2 bill of excepe
tions to the courts opinion, which fiated that the
defendant “ moved the Court to be permitted to
¢ give evidence to the j jury that the plaintiff was
« abfent in foreign parts beyond feas, and not
¢ within the fiate of Vir ginia for the fpace of eight
¥ years, to wit, from the 1gth day of April 1775,
o L <]
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« ¢o the 1gth.day of April 1723, and that during
¢ that perlol he had not any known agent or at-
« torney within the conmonwzaich who would re.
“ ceive payment of the debt ard gwe a legal dif-
¢ charge for the fame, on whih the {uit is found.
* ed, with a view of exting l;ﬂil“l" the intereft
«“ da“mg that period, to <vhicl. the coumaj fer the
¢ plainufl onjc\,h:q? but che Court permicced the
“ defendant to ‘offer {fuch evidence if he fhould
“ think fit to dofo. Ard the defendant being per-
“ mitted to give evidence to the j jury, to the pur-
¢ pofe afors “ud it was proved that the plaintiff
“ was out of Vlromm in pafts bevona ‘°'1 from
“{ome time in the year 1575 to {ome time in the
“year 1783, Wluch was r ermitied to go to the
¢ wry,”  The jury found a verdit for the pleins
tixfa that the defendant had not paid the debt in
the deciaration mentioned, but that the {ame
ought however to be difcharged by the payment of
£ 2710 with intereft therzon from the date of the
bond uptil the roth day of April 1775, and from
the xgth day of April 1483, until prid, end alfefl
ed dama Lg s to 3 penny; the Court gave judgment
for the plainct f for the penaity of the bond to be
difcharged sccording to the direCilons of the wver-
dict and the cofts of {uit. From which judgment
the plairtiif aynca‘ ed to this court.

- Warnen for the plainti/l. It is not neccfla-
ry to {fay much upon this queftion; for the record
fhews manifelt error in admutmg immnroper evi-
dence to go to the jury., The plea was pay-
ment, and nothing but what went to prove that
could be adimitted; for nothing elfe was within
the iffie. Now the notice is not to prove a pay-
ment, but only that the plaintiff was abfent during
a certain period; and it does not even appear that
there was no agent here to reccive payment.  All
the jury upor this iffue could do was™ to find that
the debt was pazd or not; and if travelling out
of the iffue they of their own accord fhould di-
minifh the debt, the court would grant a new trial.
The law is that judgment fhall be for the penalty

0
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to be difcharged by the principal debt with inter-
et and cofts; andfo it is conftantly done in cafes of
judrment by default, which proves the law of the
cxf2, It does not appear that there was any other
evidence, though the bill of exceptions does not
{tate that this wasall. Upon the whole I conclude
that the evidence was inadmiffible; and confe-
quencly that the judgment is erroneous - and ought
to be reverfed.

WickrAM conire. This was a fuit upon a
joint bond, which could neiiker be fucd or profe-
cuted fr,verall Therefore the plaintiT fhould
have purfued all the obligors and fhould not
have abated the {uit as to the non-refidents; for
he thereby difcontinued as to'the defendant who
was arrefted. It may be faid that this fhould have
been pleaded in abatement; but that was not ne-
ceuary becaule it appears upon the record,  and
Turner could not have pleaded it, becaule the de-
claration was joint. Theact of Aﬂ'embL v had pro-
vided the means of bringing all the partics before
the Court; and therefore it ought to have been done.

At leaft the plaintifi fhould have followed, up his
procefs.

Then as to the point made by Mr. Warden.
My own impreflion from the at of Afembly ori-
ginally was that the jury were merely to £nd if
any, andwhat payments had been made, ard tha
Court were to afcertain the reft; but on myv firlt
coming to the bar I found the p pruflice to be fecrled
the other way, and that the jury were to fud
the funm by which the ;enaity Q ould be difcharged

which I {uppofe was done upon a proper coufide-
ration of the law. I had occafion once to fubmit
this queftion to the Federal Court, and conterded
that the jury fhould find the payments {pecialiy;
but the Court enquired into the praéhg'a of the
‘General Court, and being informed that it was to
find gene*ally, they  fubmitted the caufe to the

juy. ‘Therciore Icenclude that the pxafﬂlc ig
now fertled that the jury may enquire into the
anount; and ‘of courie muit be regulated by ovi=

\'D
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The circumftances do not appear in this cafey
but if under any circumftances there might be a
dedulion of intereft, the Court will fuppole thofe
circumftances appeared, as every thing tranfacted
in a Court of jultice is prefumed to be rightly done
until the contrary is thewn. The queltion there-
fore is whether under any circumitances a deduc-
tion of intereft can be made by the jury? Thea®
of Affembly does not ftate from what period the
intereft fball commence. I fuppofe the act was
founded on the pradtice in the Courts of Chancery
of relieving the obligor un payment of principal,
intereft and cofts. In which Court circumftances
would clearly be taken into coniideration anda
deduéion made accordingly. As to the cale now
tnder confideration all the circumitances are not
ftated, but there are feveral mentioned which af-
ford an equity. The plaintiff was ablent during
all the time mentoned in the notice and there was
no known agent to whoin payment ccuid be made,
MNow if in this time he attached himfelf to the
cther party and became an alien enemy, fo that

1t W

the defendant was prohibited from having any in-

“tercourfe with or paving Lim the money in that

cafe a redudtion of interelt would be highly reafon.
able. For it would be againit confc