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Wacation.

1. T} Y the commonlaw of thechurch, the profits of the
B vacation were to be laid out for the benefit of the
church, of referved for the fucceffor; but by fpe-
cial privilege or cuftom, the bithop or .archdeacon might
have the fame, or fome part thereof : fo alfo, -it is faid,
the king might take the profits of a free chapel, and the
patron of a donative the profits of fuch donative, during
the time of vacation. Lind. 137. Gibf. 749. :
But by the ftatute of the 28 H. 8. c. 11. it is enaéled
as followeth : viz. Fordfmuch as in the flatute for the pgy-

Who fhall bave
the profitaduring
the vacancy of 2
bencfices

ment of firfl fruits, it is not declared who fhall have the Jruits

tithes and other profits of [piritual pr"‘o'motionf offices benefices
and dignities, during the time of vacation thergof 5 divers. of
the archbifhops and bifbops of this realm have nit only when the
time of the taking of tithes hath appreached deferred the colla-.

tion of fuch benefices as have been of their pwn' patronage, but

alfo bave upon prefentations of clerks made unto them by the

Juff patrons deferred to inflitute induft and admit the fame

clerksy to the intent that they might receive to their own ufe
_the fame tithes growing and arifing’ duﬁng the wacation : f;
that thro’ fuch delays (over and above ithe firl fruits) they
bave been confirained to lofe all-or the mofi part of one year’s
profitsy o their great lofs and hindrance : 3t is therefore enaéied,

that thé tithes, [ruits, oblations, obventions, emalumenis, com-
modities, advantages, rents, and all other whatfotver revenues

cafualties and profits, certain and uncertain, belonging to any
archdeaconry, deanry, prebend, parfomage, vicarage, hofpital,
wardenfbip, provsfifhip, or ather [piritual promotion benefice.
dignity or office, growing or coming during the time of vaca-
tion, fball belong to fuch perfon as fiall be thereunto next pre-

[ented, promoted, inflitued, induéted, or admitted, towards the

payment of his firfl fruits. ,

And if any archbifbopy bifbop, archdeacon, erdinary, or any
other perfon or perfons to their ufes and bebosf, jball receive or
take the fame, and fhall not upan reafonable requeft vender the
[fame to the next incumbent lawfully inflituted induéled or ad-
mitted, or fhall let or interrupt the faid incumbent to have the
Sfame s be fball forfeit treble value, half to the king, and half
89 the incumbent, to be recovered in any of the king’s courts.
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Qacation.

To fuch perfon as fball be thereunto next prefented, promoted,
inflituted, inducied, or admitted] In order to receive the
benefit of this claufe, it is not abfolutely neceflary, that
the clerk be prefented by the lawful patron ; but if he get
inftitution and induétion, tho’ he is afterwards removed
by gquare impedit, he, and not the clerk who comes in
upon fuch removal, fhall have the profits of the vaca-
tion. And the reafon is, becaufe till he is removed, he
is incumbent de fasts, and as fuch is liable to all burdens
and duties, and is therefore in reafon and equity intitled
to all the profits. 1 Rol. Rep. 62. Gibf. 749.

But in cafes where the inftitution and induction are de-
clared by law to beipfo facto void (as in cafe of fimony,
or the like), there the church having been really never
full fince the death of the foregoing incumbent, and by
confequence the vacancy #ill continuing, there the pro-
fits of courfe fhall pafs to him who fhall be next prefented,
inflituted, and induéted. Gibf. 749.

But tho’ the church doth become void by the omiffion
‘of fome fublequent duty to be performed, yet having been
full by inftitution and induétion, and the perfon thereby
liable to the payment of firft fruits, he fhall not lofe the
profits of the vacation; only the prefits from the time of
fuch avoidance ipfo facto will go to the next incumbent,
as profits of the vacation, which commepceth {rom thence.
Gilf: 749

Indiéled or admitted] This cannot be underftood dif-
juné&ively, as if prefentation or admiffion (without infti-
tution and induétion) intitled the fucceflor to the profits
of the vacation; but admiffion here (coming after induc-
tion) was plainly added, te include thofe preferments
which are not taken by inftitution and induétion. "And
altho” in preferments which are {o taken, inftitution gives
a right to enter upon and take the profits as well of the
“vacation, as others ; yet that which alons can give aright
to fue for them, is induction. Gibf. 749.

-2, ‘Anciently, 'upon the death of an incumbent, with .
out any formal fequeftration, the rupal dean was to take
the vacant benefice into his fafe cuftody, and to provide
for the neceflary cure of fouls ; and to take care that the
giebe land was feafonably tilled amd fowed, to the beft
advantage-of the fucceflor, to whom they were to give up
the intermediate profits, and be allowed their neceffary
charges, which upon difpute were to be moderated by the
bifhop or his official. But the canen lawyers in procefs
of time deprived the country deans of this, as well as of

all



Aacation. 3

all other parts of junifli&ion; and the chancellors of
bithops, or their archdeacons, laid claim to the cuftody
of vecint churches, and by forms of fequeftration afigned
them over to the oeconomi or lay guardians of the church,
Ken. Par. Ant. 647.

For now, the ordinary way of managing the profits of
vacation is by fequeftration granted to the churchwardens.
Upon confideration of which, Dr Watfon and DrGibfon
take occafion to wifh, that fome of the neighbouring cler-
gymen might be appointed, and would take upon them
the trouble of that office, ininfpedting and managing the
profits, and of fupplying or providing for the cure; and
that the ordinary, in granting patents, would not convey
to chancellors, commiffaries, or officials, the right of
granting thefe fequeftrations in times of vacation, but
would referve it to their own immediate cognifance; fince
it is a point in which the intereft of the church and
clergy, and alfo the immediate care of fouls for the time,
are fo nearly concerned.  Gib/. 749.

3. The churchwardens, having taken out a fequeftra- Management of
tion under the feal of the office, are to manage all the the profits.
profits and expences of the benefice for the fucceflor; to
plough and fow the glebe, gather in tithes, threfth out
and fell corn, repair houfes, make up his fences, pay his
tenths, fynodals, and procurations ; and what other things
are neceflary during the vacation.

But the fequeftrators cannot maintain an a&ion for
tithes in their own name, at common law, nor in any
of the king’s temporal courts ; but only in the fpiritual
court, or before the juftices of the peace in fuch cafes as
the Jaw impowers them to hear and determine. Fohnf. 122.

Thus in the cafe of Berwick and Swanton, T. 1692 ; it
was refolved, that a fequeftrator canpot bring a bill alone
for tithes ; becaufe he s but as a bailiff, and accountable
to the bifhop, and has no intereft. Bunb. 192.

4. By the ftatute of 28 H. 8. c. 11. 7t jball be lowful Supplyof the
to every archbifbop, bifbop, archdeacon, aud ordinary, their €9t
officers and minifters, to retain in their cuflody fo much of the
profits of the vacation, as fhall be fufficient to pay unto fuch
perfon as fball ferve the cure bis reafonable flipend or falary.

And if the fruits of the vacation be not [ufficient ta pay the
curate’s flipend and wages for ferving the cure the vacation
time 5 the fame fball be born and paid by the next incumbent,
within fourteen days next after he hath ibe poffe(fion of bis liv-
iwg. {10,

B2 And
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And it may be fafeft for the churchwardens, to get it
ftated by the ordinary, when they take out the fequeftra-
tion, what they are to pay to the curate weekly for the
ferving of the cure; and then there can be no contention
about it when they make up their accounts. Par. L. ¢. 29.

And Dr Gibfon fays, fuch curate ought to be duly
licenfed by the ordinary, for ferving of the cure; other=
wife if he proceeds without fuch licence, he-can have no
title to any ftipend or falary ; nor can any be legally re-
ferved and deduéled for him. Gié/. 7 50.

5. The fucceflor’s right to enter commenceth immedi-
ately upon his indu&ion, but his right to the profits com-
menceth from the avoidance of the benefice. But where
the benefice is in leafe, and there is a year or more to come in the
term ; the leffee may hold and enjoy the leafe to the end of the year
wherein heis entered at the time of the death of the laf} incumbent ;
paying to the fucce(for all fuch rent and fervices as for the remnant
of the faid year [ball upon fuch leafe be due, axd the fuc-
ceffor may recover the fame in like manner as bis predeceffor
might have done.  Provided, that the fucceffir, in fuch cafe,
may have, upin one month’s warning after his indultion, the
manfisn houfe, with the glebe belonging to the fame (not being

Jfown at the time of bis prodeceffor’s death), for maintenance

of bis houfbold 5 deduéling for the fame in bis rent, as heretofore
bath been paid for the fame, or as it is reafenably worth.
28H.8.c.11. 1.8, g.

6. As foon as a new incumbent is inftituted and in-
du&led, the fequeftrators are to account to him for all the
profits of the benefice, which they have received during
the vacancy. Hatf. c. 0.

‘In Which account they may deduct their reafonable ex-
pences, for the collefting and levying the tithes, fruits,
emoluments, rents, and other profits rifing and growing
during the vacation. 28 H.8. ¢ 11. [ 5.

If he be diffatisfied with the account, he may bring
them to account before the ordinary, by whom all things
relating hereunto are properly examinable and to be.de-
termined. Wutf. c. 30. '

In the cafe of Jones and Barret, H. 1724 5 on a bill by
the vicar of Weft Dean in the county of Suﬁ’ex‘;\zgainﬂ:
the defendant, who was fequeftrator, for an account of the
profits received during the vacation ; it was obje&ed for
the defendant, that the bithop ought to have been made
a party, fince the fequeftrator is accountable to him for
what he receives, by the ftatute of 28 H. 8. And the
court feemed to” think the bifhop fhould have been a

4 party ;



Aacation.

party ; but by confent the caufe was referred to the bifhop
of the diocefe, -Bunb. 192.

7. By the 28 H. 8. c. 11. If an 'incumbent befire his
death hath caufed any of his glebe lands-10 be manured an
Jown at bis proper cofls and charges with any corn or grain
hbe may make bis teflament of all the profits of the corn growing
upon the [aid glebe lands fo'manured and fown. '

But if his fucceffor is induéted before the feverance
thereof from the ground, the fucceffor fhall have the tithe
thereof; for altho’ the executor reprefent the perfon of the
teilator, yet he cannot reprefent him as parfon, in-
afmuch as another is induéted. 1 Roll’s Abr. 655.

Otherwife, if the parfon dieth after feverance from the
greund, and before the corn is carried off; in this cafe,
the {ucceflor thall have no tithe : becaufe, tho’ it was not
Aet out, yet aright to it was vefted in the deceafed parfon
by the feverance from the ground. The fame is true in
cafe of deprivation, or refignation, after glebe fown :
the fucceffor fhall have the tithe, if the corn was not
fevered at the time of his coming in ; otherwife if {evered.
Gitf. 662.

By the ftatute of the' 1y G. 2. c. 19. Where any tenant
Sor life fball die before or on the day on which any rent was
‘referved or made payable, upon any demife or leafe of any lands
tenements or bereditaments, which determined on the death o
Juch tenant for life, the executors or adminifirators of fuch
tenant for life may in an action upon the cafe recover of the
under tenant, if fuch temant for life die on the day on which
the fame was made payable, the whole, ar if before fuch day,
then a praportion of fuch rent, according to the time fuch te-
nant for life lived, of the laft year, or quarter of a year, or
other time in which the faid rent was giowing due ; making all
juft allowances, or a proportionable part thereof. f. 15.

Under ‘which words lands, tenements, or bereditaments
are included, not only glebe lands, but tithes allo (as it
feemeth), for tithes are -hereditaments. A leale for a year,
if the incumbent fhall fo long live or continue incum-
bent, is conftrued to enure for a year; and this flatute
divides the rent, be it for lands or tithes, between the
executor and fucceflor, making proportionable allow-
ances for taxes and other outgoings.

Sir William Blackftone fays, the courts of law have of
late years leaned as much as poffible againft conftruing
leafes, where no certain term is mentioned, to be tenan-
cics at will, but have rather held them to be tenancies
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Wacation.

from year to year fo long as both parties pleafe, efpecially
where an annual rentis referved : in which cafe, they will
not fuffer either party to determine the tenancy even at the
end of the year, without reafonable notice to the other.
2 Black. 147.

And in the cafe of Timmins and Rowlinfon, H. 5 G. 3.
it is faid by the court, thateven a leafe at will is a tenancy
for a year certain; and it is not material in fuch cafe,
whether the leafe be in writing or not in writing.  Bur.
Mansf. 1€0g.

With refpeé to thofe tithes which are not in leafe, it
is clear, that the executor fhall be intitled to thofe that
became due before the incumbent’s death, and that the
fucceflor fhall be intitled to thofe that became due after the
incumbent’s death.

And here a cafe frequently happeneth, with refpect to
modus’s in lieu of tithes; which tithes, if taken in kind,
would have been due before the death of the incumbent,
and the modus for the fame is not due till after the death -
of the incumbent. Which cafe being not within the
purview of this flatute, it feemeth that the executors are
not intitled to the faid modus or to any part thereof ; but
that the whole fhall go to the fucceflor.

T'here is another cafe, wherein it may be difputed, at
what time the modus itfelf fhall be faid to be due. As
for inftance, it isufual in.many places to afcertain the
modus at Martinmafs, by then taking an account of the
ftock for the year preceeding; and not to receive the
modus till Eafter following. In which cafe if it fhall
appear from theevidence, as from payments thereof fome-
times made at the time when afcertained, or in the inter-
mediate fpace betwixt that time and the more ufual and
ordinary days of payment, or from receipts given and ac-
cepted for the fame as du¢ at the time when alcertained,

“or the like, and that the payment thereof, was only de-
terred for convenience, when the incumbent fhould re-
ceive his other dues,, or for other like caufe; in fuch
cafe it will be due to the executor : But if it fhall ap-
pear, that the fame hath been underftood as not due until
fuch future day, and only advanced fometimes before
fuch day to anfwer the incumbent’s neceflities or other
canvenience, then it feemeth that it will go to the fuccef-
for.  So that this is a matter not of law, but of fa&t;
and depends upon the evidence.

As to difputes concerning things fixed to the freehold,
as hangings, tapeftry, grates, plafes, furnacee; and fuch
like ;
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like ; thefe, falling in with the general dolirine about
what fhall belong to heirs or fucceflors on the one band,

and executors or adminiftrators on the other, are treateg
of under the title TWills,

Vacation of bithopricks. See Bif)ops.

WUelrey.

1. Veftry properly fpeaking, is the affembly of the Veftry, what.
whole parifh met together in fome convenient

place, for the difpatch of the affairs and bufinefs of the

parifh ; and this meeting being commonly held in the

veltry adjoining to, or belonging to the church, it thence

takes the name of veftry, as the place it felf doth, from

the prieft’s veftments, which are ufually depofited and

kept there. Par. L. ¢. 17.

2. On the funday before a veftry is to meet, publick Notice of the
notice ought to be given, either in the church after di- mesting.
vine fervice is ended, or elfe at the church door as the
parifhioners come out; both of the calling of the faid
meeting, and alfo the time and place of the aflembling of
it; and it will be faireft then alfo to declare for what bu-
finefs the faid meeting is to be held, that none may be
furprifed, but that all may have full time before to confi-
der of what is to be propofed at the faid meeting. a1/,
¢ 39. Par. L.c 17.

And it is ufual that for half an hour before it begins,
one of the church bells be tolled to give the parifhioners
notice of their affembling together. Par. L. ¢. 17. :

3 Anciently, at the common law, every parifhioner Who may vete,
who paid to the church rates, or {cot and lot, and no other
perfon, bad a right to come to thefe meetings: But this
muft not be underftood of the minifter ; who hath a fpe-
cial duty incumbent on him in this matter, and muit be
refponfible to the bifhop for his care herein: and there-
fore in every parifh meeting, he prefides for the regulating
and dire&ing this affair; and this equally holds, whether
he be retor or vicar. Par. L. ¢ 175.

Alfo out-dwellers, occupying land in the parifh, have a
vote in the veftry, as well athhe inhabitants. Fobuf. 19.

4 4. £
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Beadle,

Aelelt veltry,

brought a fpecial a&tion upon the cafe, for excluding him
from the veftry room; and upon demurter, the court
wade no difficulty, but that fuch an aftion was maintain-
able : however, in this cafe, they gave judgment for the
defendant, it not being averred that the parith had any
property in this room, or right to meet there; fo that,
for ought appeass it might be the defendant’s own houfe,
and then he might let in whom he pleafed, and refufe the
reft.  Sir. 624.

5. And when they are met, the major part prefent will
bind the whole parith.  Zaif. c.

6. 7. 9 G. 2. Stoughtonand Reynolds. Adjudged, that
the right of adjourning the veftry, is not in the minifter
or any other perfon as chairman, nor in the churchwar=
dens, but in the whole aflembly, where all are upon an
equal footing 3 and the fame muft be decided (as other
matters there) by a majority of votes. Str. 1045. -

7. And to prevent difputes, it may be convenient, that
every veftry act be entred in the parifh book of accounts ;
and that every man’s hand confeiiting to it, be fet there-
to. Par. L. 54. ‘ ,

8. The veftry clerk is chofen by the veftry ; and he a&ls
as regifter or fecretary thereto, but hath no vote: ‘and
his bufinefs is, to attend at all parifh megtings, and to -
draw up and copy all orders and-other a&ls of the veftry,

.and to give out copies thereof when neceflary : and there«

fore he hath the puf’cody of all books and papers telating
thereto. Par, L. c. 18, e

- g. 'The beadle (in the faxon bydel, from bsodan, to bid)
is chofen alfo by the veftry ; and his bufinefs is to attend
the veftry, to give notice to the parithioners when and
where it is to.meet, 2nd to execure its orders as their
‘meflenger or fervant. Par. L. ¢ 17. | ‘ :
~10. Sele& veftries feem to have grown from the prac-
tice.of chufing a certain number of perfons yearly,.toma-

‘nage the concerns of the parifh for that year; which by

degrees came to be a fixed method, and the parifhioners
loft not only their right to concur in the publick manage-

‘ment as oft as they would attend, butalfo (in moft places,
if not in all) the right of eletting the managers. And

fuch a cuftom, of the government of parifhes by a fele@
nurmnber, bath been adjudged a good cuftom ; in that e

‘churchwardens accounting to them was adjudged a good
account. Gibf. 21q. :

Ia



WUeley.

In fome parifhes, thefe fele&t veftries having been
thought oppreflive and injurious; great flruggles have
been made, to fet afide and demolifh them. Par. L.
e 17.

A7nd no wonder that it hath been fo, in fuch parifhes
where by~cuﬁom they have obtained the power to chufe
ane another ; for it is not to be fuppofed, but that if they
are guilty of evil practices, they will chufe fuch perfons as
they think will connive at or concur with them therein,

M. 2 . Batt and others againft Watkinfon. In a
prohibition prayed to the fpiritual court at York, the
fuggeftion fet forth, that the parith of Mafbam in Yiri-
Jhire was an ancient parifh, and that time out of mind
there were twenty four of the chief parifhioners, who all
along had been called the four and twenty ; and that du-
ring time immemorial, as often as any one of the faid\
four and twenty parifhioners happened to die, the reft
furviving of the four and twenty did chufe, and during all
the faid time ufed to chufe, one other fit and able parifhi-
oner of the fame parith, to beone of the four and twenty,
' in the room of him fo deceafed ; and that within the faid
parifh there is, and during time immemorial there always
hath been a cuftom, that the faid four and twenty for the
time being bave been ufed and accuftomed as often as
there was occafion, to make rates, and to aflefs reafona-~
ble fums of money, upon the parithioners and inhabit-
ants in the faid parifh for the time being for the repairs
of the church; and that the churchwardens of the faid
parifh, during all the time aforefaid, have ufed to receive
all duties and dues for burtals in the body or iles of the
faid church ; and if any of the inhabitants refufed to pay
the faid rates or dues for burials as aforefaid, then the
churchwardens by warrant from the twenty four for the
time being, were ufed to diftrain the goods and chattels
of the faid parifhioners in the faid parith ; and that the
faid twenty four with the confent of the vicar or curate,
have ufed to repair the body and iles of the faid church
and that the churchwardens for the time being, during all
the time aforefaid, have always ufed to give up their ac-
counts to the faid four and twenty, who allowed or dif-
allowed the faid accounts as they faw expedient ; and that
on the. allowance of fuch account, the churchwardens
bave always been difcharged from giving any other account
in any other place ; that the plaintiffs were churchwardens
for the year 1680; and after this year was ended, they
gave in their accounts to the four.and twenty ; and that

tho’
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thé’ all pleas concerning preferiptions and cuftoms ought
to be determined by the common law, yet the defendant
hath drawn and cited them into the fpiritual court to
give in and pafs their faid accounts there § and altho’ the
faid plaintiffs have pleaded all the matters aforefaid in the
faid fpiritual court, yet the faid defendant hath refufed to
admit or to receive the faid plea. Upon great debate of
this cafe at feveral times, the court was of opinion, th:it
the cuftom was good and reafonable, and a prohibition
was granted. Lutw. 1027. =

So that prefcription and conftant immemorial ufage,

“feems to be the bafis and only fupport of this felect vef-

try. And purfuant hereunto, upon the fame foundation,
and for the fame reafons, was the feleét veftry of the pa-
rith of St Mary At-Hill in London confirmed and efta-
blithed in the king’s ‘bench, not many years ago. And
fince that time, the fele@ veftries of St Saviour’s and St
Olave’s in Southwark, for want of proof of fuch pre-
fcription and immemorial ufage, have been fet afide and
demolithed. Par. L. c. 17.

In the a& of the 10 4n. c. 11. for building fifty new
churches ; the commiffioners fhall appoint a convenient
number of fufficient inhabitants tc be veftrymen; and
from time to time, upon the death removal or other void-
ance of any fuch-veftryman, the reft or majority of them
may chufe another. f. 20.

In the feveral private a&ts for building particular
churches ; fometimes the minifter, churchwardens, over~
feers of the poor, and others who have ferved, or paid
fines for being excufed from ferving thofe offices ; fome-
times, the minifter, churchwardens, overfeers of the poor,
and -all who pay to the poor rate; fometimes, only all

‘who pay fuch a fum to the poor rate; fometimes, all
- 'who rent houfes of fo much a year; — are appointed
‘to be veftrymen within fuch parifhes, and no other per-

fons.

Aicar.

Vicar, wicarius, is one that -hath a fpiritual promo-

tion or living under the parfon ; and is fo denomi-
nated, as officicting wice ¢fus, in his place or flead, And
fuch



Wicar.
fuch a promotion or living is called a vicarage ; whichisa
part or ‘portion of the parfonage, allotted to the vicar for
his maintenance and fupport.

This part or portion is in fome places an annual {fum
of money certain; but in moft places it is a part of the
tithes in kind, which moft commonly is the {mall tithes;
and in fome places he hath a part of the great tithes, ana
alfo of the glebe: and fuch a one is called a vicar en-
dowed.

Thus he that hath the right to the pofleffion of the
leffer part, is called a vicar; and he that hath the other
and ureater part of tithes, is called the parfon, who in
fome parifhes is a clergyman, and fometimes the minifter
or incumbent of the fame church; but in other places
he is 2 mere layman, and cannot fupply the church but
by a fpi-itual vicar: and this fo poflefled by a layman,
is callcd wn impropriation, and himfelf the impropriator.

An appropriation is properly, when fuch a parfonage
{or vicarage or other church preferment) is in the hands
or poffeffion of fome ecclefiaftical perfon and his fuccef-
fors, and can be made only to a body politick or corpo-
ration fpiritual, that hath fucceffion, whereby fuch body
becomes perpetual incumbent of the benefice appropriated,
and fhall for ever enjoy the tithes and other profits, and
the cure of fouls belonging thereto.

But the words impropriation and appropriation are gene-
rally confounded in the books: and the law concerning
the whole is treated of under the title gppchuatmn.

Wicar genecal.

V‘Imr general is an officer, ‘whofe office is ufually an-
nexed to that of Chancellor ; and is therefore treated
of under that title,

Vigil.  See Dolidaps.

- Ut
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Q@i laica remobenda,

I laica removenda is a writ which (upon the bifhop’s
certificate in chancery of a force and refiftance touch-
ing a church) lieth where a debate or controverfy is be-

tween two parfons for a church, the one whereof doth

enter into the church with ftrong hand and great power
of the laity, holding the other out, and keeping pofleflion
thereof with force and arms.  Whereupon he that is fo
held out of pofleflion may have. the faid writ directed to.
the 'fh‘eri?f of the county, to remove the force within that
church, and (if need be) to raife the power of. the county
to his-affiftance, and_to arreft and imprifon the perfons
that make refiftance, fo as to have their bodies before the
king at a c;exl't.ai‘n“dyay to anfwer the contempt. Which
writ is fometimes, grantable without the bifhop’s certificate
35 aforefaid : for'it may, as it feemeth, bé.hgd upon 2
furmife made thereof by the incumbent himfelf without
fuch certificate; _there being ‘a diftinét and feveral form
thereof in ¢ach of the faid cafes. So that this writ pro-
perly lieth for the removal of any forcible poffeflion of a
church kept by laymen. Gad. 645.  F. N.\B..124. .
By this writ the fheriff ought not to remove .the /in-
cumbent who is in poffeflion of the church, whether the
pofleffion be of right or wrong; but only to remove the
force. F.N.B.125.” ' R ‘
The writ is made returnable into the king’s bench, in
which court the offenders fhall be fined -and-punithed for
the force: and reftitution alfo fhall be awarded out of the

fame court (as it feemeth). Watf. ¢. 30.

Wilitation.

: B e} i ;
NOTE, free ‘chapels and donatives (unlefs fuch

donative hath received the augmentation of queen

Anne’s bounty) are exempt from the vifitation of the or-
~dinary ; the firft being vifitable only by commiffion from

the king, and the fecond by commiffion from the donor :
And there are alfo other churches and chap:ls exempted,
which
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which did belong to the monafteries; having heretofore
obtained exemptions from ordinary vifitation, and being
vifitable only by the pope; which by the ftatute of
25 H. 8. ¢. 21. were made vifitable by the king, or by
commiffion under the great feal. Thefe, and other ex-
empted churches or chupels, fo far forth as they are cx-
empted, are not treated of under this title; the purport
whereof extendeth orly to places vifitable by the bithop or
his fubordinate officers.

1. For the government of the church, and the cor- Ougin,
re€tion of offences, vifitations of parifhes and diocefes
were inftituted in the ancient church ; that {o all poffible
care might be taken to have good order kept in all places.
God. Append. 7.

2. For the firft fix hundred years after Chrift, the bi- Who fall vie,
thops in their own perfons vifited all the parifhes within’
their refpective diocefes every year; and they had feveral
deacons in every diocefe to affift them, After that, they
had authority in cafe of ficknefs, or other publick con-
cerns, to delegate priefls or deacons to aflift them; and
hereupon, as fhould feem, they cantoned their great dio-
cefes into archdeaconries, and gave the archdeacons com-
miffions to vifit and inquire, and to give them an account
of all at the end of their vifitations; and the bifhops re-
ferved the third year to themfelves, to inform themfelves
(amongft other things) how the archdeacons their fub-
ftitutes performed their duties. Deg, p. 2. c. 15.  Fobn/.
151.

53. By a conflitution of ©ths: Archbithops and bifhops How oftea, and
fhall go about their diocefes at fit feafons, corre&ing and ™ what order,
reforming the churches, and confecrating and fowing the
word of life in the Lord’s field. A1h. 56. -+

And, regularly, the order to be obferved therein is
this: In a diocefan vifitation, the bifhop is firft to vifit
his cathedral church; afterwards the diocefe: In a me-
tropolitical vifitation, the archbithop is firft to vifit his
own church and diocefe ; then in every diocefe to begin
with the cathedral church, and proceed thence as he
pleafeth to the other parts of the diocefe. Which appears
from abundance of inftances in the ecclefiaftical records,
as well of papal difpenfations for the archbifhop to vifit
without obferving the faid order, as of epifcopal licences
for the vifitor to begin in other parts of the diocefe than
in the cathedral church. Gibf. 57.

And this fprang from the precept of the canon law,
which requires, that the archbithop willing to vifit his

' province,
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province, fhall firft vifit the chapter of his own church,
and city, and his own diocefe : and after he hath once
vifited all the diocefes of his province, it fhall be lawful
for him (having firft required the advice of his {uffragans,
and the fame being fettled before them, which fhall be
put in writing that all may know thereof) to vifit again,
according to the order aforefaid, altho’ his fuffragans
fthall not affent thereunto. And the like form of vifiting
obferved by the archbifhops, fhall be obferved alfo by the
bithops in their ordinary vifitations. Jd.

By Can. 60. for the office of confirmation, it is in-
joined, that the bithop fhall perform that office in his vi-
fitation every third year; and if in that year, by reafon
of fome infirnity, he be not able perfonally to vifit, then
he fhall not omit the fame the next year after, as he may
conveniently.

Upon which Dr. Gibfon obferveth, that by the ancient
canon law, vifitations were to be once a year: but it is to
be noted, that thofe canons were intended of parochial
vifitations, or a perfonal repairing to every church; as
appears, not only from the affignment of procurations
(originally in provifions and afterwards in money) for the
reception of the bithop; but alfo by the indulgence
which the law grants in fpecial cafes, where every church
caanot be conveniently repaired to, of calling together
the clergy and laity from feveral parts unto one conve-
nient place that the vifitation of them may not be poft-
poned. From this indulgence, and the great extent of
the diocefes, grew the cuftom of citing clergy and people

“to attend vifitations at particular places; the times of

which vifitations, as they are now ufually fixed about
Eafter and Michaelmafs, have evidently fprung from the
two yearly fynods of the clergy, which the canons of the
church required to be held by every bithop about thofe
two feafons, to confider of the ftate of the church and re-
ligion, within the refpetive diocefes : an end, that is alfo
anfwered by the prefentments that are there made con-
cerning the manners of the people ; as they ufed to be
made to the bithop at his vifitation of every particular
chyrch, But as to parochial vifitation, or the infpe&ion
into the fabricks manfions utenfils and ornaments of th
church, that care hath been long devolved upan the arch-
deacons ; who-at their firft inftitution in the ancient
church were only to attend the bifhops at their ordina-
tions, and other publick fervices in the cathedral ; but
being
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being afterwards occafionally employed by them in the
exercife of jurifdi&ion, not only the work of parochial
vifitation, but alfo the holding of general fynods or vifita-
tions when the bithop did not vifit, came by degrees to
be known and eftablithed branches of the archidiaconal
office as fuch ; which by this means attained to the dig
nity of ordinary, inftead of delegated jurifdition. And
by thefe degrees came on the prefent law and pra&ice of
triennial vifitations by bifhops; fo as the bifhop is not
only not obliged by law to vifit annually, but (what is
more) is reftrained from it. Gib/. 958.

Lindwood fays, the archdeacon, altho’ there be not a
caufe, may vifit once a year: but if there be caufe he
may vifit oftner. Nor doth it hinder, where it is faid in
the canon law, that he ought to vifit from three years to
three years; for this is to be underftood fo that he fhall
vifit from three years to three years of neceflity, but he
may vifit every year if he will. Lixd. 49.

4. In the bithop’s triennial, as alfo in vifitations regal 1ahibition durs
and mefropolitical, all inferior jurifdictions, refpetively ing the time of
are inhibited from exercifing jurifdiion, during fuch vi- vifitation,
fitation. And we find in the time of archbithop Win-
chelfey, a bifhop profecuted, for exercifing jurifdiéion,
before the relaxation of the inhibition; and in archbithop
Tillotfon’s time, a bifhop fufpended, for a&ing after the
inhibition. And even matters begun in the court of the
inferior ordinary (whether contentious or voluntary) be-
fore the vifitation of the fuperior, are to be carried on by
the authority of fuch fuperior. Gib/. g58.

However, it hath been not unufual, efpecially in me-
tropolitical vifitations, to indulge the bithops and inferior
courts, in whole or in part, in the exercife of jurifdi&ion,
pending the vifitation, Thus, we find relaxations grant-
ed, pending the vifitation, by archbithop Abbet; and,
by others, an unlimited leave or commiffion, to exercife
jurifdiétion, or proceed in cafes, notwithftanding the vi-
fitation ; and elfewhere, a leave to confer orders, confirm,
grant fiats for inftitution, inftitute, or corre&t, whilft the
inhibition continued in other refpetts. /4.

After the relaxation of the inhibition, and efpecially in
metropolitical vifitations, we find not only refervations
of power to rectify and punifh the comperta et detelta, but
alfo fpecial commiffions iflued for that end, 4.

5. Can. 125. All chancellars, commiffaries, archdea= where;
cons, officials, and all others exercifing ecclefiaftical ju-
rifdiction, fhall appoint fuch meet places for the keepingf

Q
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of their courts, by the affignment or approbation of the
bithop of the diocefe, as fhall be convenient for enter=
tainment of thofe that are to make their appearance there,
and moft indifferent for their travel : And likewife- they
fhall keep and end their courts in fuch convenient time,
as every man may return homewards in as due feafon ds
may be.

6. Langton, 'The archdeacons in their vifitation fhall
fee that the offices of the church be duly adminiftred ;
and fhall take an account in writing of all the ornaments
and utenfils of the churches, and alfo of the veftments
and books ; which they fhall caufe to be prefented before
them every year for their infpeftion, that they may fee
what have been added, or what have been loft. Lind.

50:

Account in ‘writing] And it would be well to have the
fame indented : one part to remain with the archdeaccn,
and the other with the parithioners, Lind. 50.

Utenfils] That is, which are fit or neceflary for u/Z:
and by thefe are underftood all the veflels of the church
of every kind. Lind. 50.

Every year] That is, every );ear in which they fhall
vifit, 1.

That they may fee] Therefore the archdeacon ought
to go to the place in perfon to vifit, and not to fend any
other ; which if he do, he fhall not have the procura-
tions (due upon the account of vifiting) in money: but
otherwife, he whom he fhall fend fhall receive procu-
rations for himfelf and his attendants in vi¢tuals, Lind,

50. :

Otho. Concerning archdeacons we do ordain, that they
vifit the churches profitably and faithfully ; by inquiring,
of the facred veflels, and veftments, and how the fervice
is performed, and generally of temporals and fpirituals :
and what they fhall find to want corretion, that they
corredl diligently. And when they vifit, corre&, or pu-
nith crimes, they fhall not prefume to take any thing of
any one (fave only moderate procurations,) nor to give
fentence againft any perfons unjuftly, whereby to extort
money from them. For whereas thefe and fuch like
things do favour of fimony, we decree, that they who
do fuch things fhall be compelled by the bithop to lay
out twice as much for pious” ufes; faving neverthelefs

other
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other canonical punihment againft themt. And they‘
fhall endeavour frequently to be pre(ent at the chapters int
every deanry, and therein inftrué the clergy (amongft
other things) to live well, -and to have a found know+
ledge and underﬁ‘mdmg in performing the divine offices.
Athon 52.

Chapters] That is, rural chapters. Athon §4.

Reynolds. We enjoin the archdeacons and their ofs
ficials, thatin the vifitation of churches they have a di-
ligent regard to' the fabrick of the church, and efpecially
of the chancel, to fee if they want repair: and if they
find any defel@s of t: 't kind, they fhall limit a certain
time under a penalty within which they fhall be repaired,

Alfo, they fhall'inquire by themfelves or their officialsy .

“in the parithes where they vifit, if there be ought in
things or perfons which wanteth to be corre&ted : and if
they {hall find any fuch, they fhall corre& the fame either
then or in the next chapter. Lind. 53.

And their officials] Here it feemeth to be intimated,
that the archdeacon’s official may vifit; which yet is not
true, at leaft in his own right; yet he may do this in
the right of the archdeacon, when the archdeacon ‘him-
felf is hindred. Lind. 53.

Stmtford Forafmuch as archdeacons and other ordi-
naries’ in their vifitations, finding defeéts as well in the
churches as in the ornaments thereof and the fences of the
churchyard and in-the houfes of the incumbents, do
command them to be repaired under pecuniary penalties,
and from thofe that obey not do extort the faid penalties
by cenfures, wherewith the {aid defefts ought to be re«
paired, and thereby inrich their own purfes to the damage
of the poor people ; therefore that there may be no oc-
cafion of complaint apainft the archdeacons and other
ordinaries and their minifters by reafon of {uch penal ex-
‘attions, and that it becometh not ecclefiaftical perfons to
gape after or inrich themfclves with difhoneft and penal
acquifitions, wedo ordain, that {uch penalties, fo often
as they fhall be exalted, fhall be converted t6 the ufe of
fuch repairs, under pain of fufpenfion ab officio which
they thall ipfo facto incur until they fhall effeCually af-
fign what was fo received to the reparation of the faid
defe@s. Lind. 224.

Vor. 1V, L Cany

‘
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Can. 86. Every dean, dean and chapter, archdeacon,
and others which have authority to hold ecclefiaftical vi-
fitations b)‘i compofition, law, or prefcription, fhall fur-
vey the churchesof his or their jurifdittion, once inevery
three years, in his own perfon, or caufe the fame to be
done ; and fhall from time to time within the faid three
years certify the high commiflioners for caufes ecclefiafti-
cal, every year, of fuch defe&s in any the faid churches,
as he or they do find to remain unrepaired, and the names
and firnames of the parties faulty therein. Upon which
certificate we defire the faid high commiflioners will ex
officio mero fend for fuch parties, and compel them to
obey the juft and lawful decrees of fuch ecclefiattical
ordinaries making fuch certificates. ‘

Note, fince the making of thefe canons, the high com-
miffion court was abolithed by act of parliament. )

7. In the year 1626, MrHuntley, re&or of Stourmouth,
was required, by Dr Kingfley archdeacon of Canterbury,
to preach a vifitation fermon; which he refufed. - And
being cited before' the high commiffioners, it was urged,
that he was bound to the performance of that office in
purfuance of the archdeacon’s mandate, by virtue of his
oath of canonical obedience, He anfwered, that he was
not a licenfed preacher, according to the canons of 1603 ;
and efpecially, that he was not boind thereunto by his
fzid oath, which implieth only an obedience according
to the.canon law; as it is in force in this realm; and
that there is no canon, foreign or domeftic, which re-
guireth him to do this; but on the contrary, that the
ancient canon law injoineth the vifitor himfelf to preach
at his own vifitation. But the court admonifthed him to
comply ; and on his refufal, fined him 5001, and impri-
foned him till he thould pay the fame and al(o make fub-
miflion ; and afterwards degraded and deprived him. Fobnf.
Huntley’s cafe. : :

But this perhaps may be one inftance, amongft others
charged againft that court whilft it fubfifted, of carrying
matters with a pretty high hand,

And Dr Ayhffe obferves from the fixth book of the
Decretals, that amongft the orders to be obferved by arch-
bifhops bithops and others in their vifitations, the firft is,
that they ought to preach the word of God, by giving the
congregation a fermon,  Ayl, Par. 5135. _ 5

Neverthelefs, it is prefumed, very few clergymen would

- refufe to difcharge the offices of their fun&ion on the like

occafion, at the requeflt or intimation of their fuperior.
’ 8- Cd”o
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8. Can. 137. Forafmuch as a chief and principal caufe Extisits,

#nd ufe of vifitation is, that the bithop archdeacon or

other affigned to vifit, may get fome knowledge of the
ftate fufficiency and ability of the clergy, and other per-
fons whom they are to vifit: We think it convenient,
that every parfon, vicar, curate, fchoolmafter, or other
perfon licenfed whofoever, do at the bithop’s firft vifita«
tion, or at the next vifitaticn 4fter his admiffion, thew
and exhibit unto him his letters of orders, inftitution, and
induétion, and all other his difpenfations, licences; ot
faculties whatfoever, to bg by the faid bithop either al-
Towed, or (if there be juft caufe) difallowed and rejeCed 5
and bemg by him approved, to be (as the cuftom is)
figned by the regifter': and that the whole fees accuftomed

to be paid in the vifitations in refpeét of the premiffes)”be -

paid only once in the whole time of every bithop,- and
afterwards but half of the faid accuftomed fees, in every
other vxﬁtanon, durmg the faid bxfhop s continuance,

T be by tbefazdbz/bap allﬂwea’] None but the bithop, or
other perfon exercifing. ecclefiaftical authority by com-
miffion from him, hath right de jure communi to re=
quire thefe exhibits of the clergy ; nor doth the enatting
part of this canon convey the right to any other; and
therefore, if any archdeacons are intitled to require ex-
bibits in their vifitations, it muft be upon the foot of
cuftom ; the beginning whereof hath probably been an
incroachment ; fince it is not likely, that any bifhop
fhould give to ’the archdeacon and his official a power of
allowing or difallowing fuch inftruments as have been
granted by himfelf or his predeceflors.  Gibf. g59.

. Whole fees] In the reglf’cry of archbifhop Iflip, there is
a fequeftration of the benefices of divers clergymen re=
fufing to make due exhibits in a vifitation.  Gibf 1545.

And afterwarclx but lmb" of the faid accu/iomea' fees] Lind-
wood fpeaking of the letters of orders to be exhibited by
ftipendiary curates going from one diocefe to another,
faith, that after the archdeacon or his official or other or-

dmary hath fatisfied himfelf of their orders and of their

life and converfation, they may be admitted to officiate,
and their names OUé’ht to be entred in the rcg\ﬁer of {uch
ordinary; whereupont in other vifitations or inquiries
their letters of qrders ought. not. to be .reinfpeted, nor
their namés to be entrcd again, feeing they are fufficiently

G2 “known
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known already: And fo they do ill (he fays) who in
every of their vifitations take fomething for the infpe&ion
and approbation of the faid letters of orders ; feeing fuch
entry ought not to be be made but once, namely, at the
firft admiffion. Lind. 225. Gibf. 959.

g. Edm. There fhall be in every deanry two er three
men, having God before their eyes, who fhall at the come
mand of the archbifhop or his official, prefent unto them
the publick excefles of prelates and other clerks. Lind,
277+ .

In every deanry] That is, in every rural deanry. Lind.
277,

Publick, exceffes] That is, notorious, whereof there is
great and publick infamy ; and this, altho” the fame be
not upon oath : but if fuch excefles fhall not be notorious,
then the fame fhall not be prefented, unlefs there be proof
upon oath. Lind. 277.

As to the churchwardens duty in this particular, altho’
they have for many hundred years been a body corporate,
to take care of the goods repairs and ornaments of the
church, 4s appears by the ancient regifter of Writs ; yet
this work of prefenting hath been devolved on them and
their affiftants, by canons and conftitutions of a more
modern date. Anciently, the way was, to felet a cer-
tain number at the difcretion of the ordinary, to give in-
formation upon oath ; which number the rule of the
canon law upon this head evidently fuppofeth to have been
fele&ted while the fynod was fitting, and the people as
well as clergy in attendance there. But in procefs of
time this method was changed ; and it was dire&ed in the
citation, that four fix or eight, according to the propor=
tion of the diftrict, thould appear (together with the cler«
gy) to reprefent the people, and to bethe teffes fynodales,

-&ibf. gbo.

But all this while we find nothing of churchwardens
prefenting, but the ftyle of the books is, The parifbioners
Jay, The laymen fay, and the like, until a little before the
reformation, when the churchwardens began to prefent,
either by themfelves, or elfe with two or three more pa-
rithioners of credit joined with them, ~And this laft (by
the way) is evidently the original of that office, which
our canons do call the office of fidemen or affiftants,
Gibf. gbo.

In the beginning of the reign of king James the firft, a
commiffary had cited many perfons of feveral parifhes, to

appear
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appear before him at his vifitation ; and becaufe they ap-
peared not, they were excommunicated. But a prohibi-
tion was granted ; becaufe the ordinary hath not power to
cite any into that court, except the churchwardens and
fidemen. Noy 123.

But by Can. 113. Becaufe it often cometh to pafs, that
churchwardens, fidemen, queftmen, and fuch other per-
fons of the laity as are to take care for the fupprefling of
fin and wickednefs, as much as in them lieth, by ad-
monition, reprebenfion, and denunciation to their ordi-
naries, do forbear to difcharge their duties therein, either
thro’ fear of their fuperiors, or thro’ negligence, more
than were fit, the licentioufnefs of thefe times confidered ;
we do ordain, that hereafter every parfon and vicar, or in
the lawful abfence of any parfon and vicar, then their

" curates and fubftitutes may join in every prefentment with
the faid churchwardens fidemen and the reft abovemen-
tioned, at the times of vifitation, if they the faid church-
wardens and the reft will prefent fuch enormities as are
apparent in the parith; or if they will not, then every

. fuch parfon and vicar, or in their abfence as aforefaid
their curates, may themfelves prefent to their ordinaries
at fuch times, and when elfe they think it meet, 21l fuch
crimes as they have in charge or otherwife, as by them
{being the perfons that thould have the chief care for the
fupprefling of fin and impiety in their parithes) fhall be
thought to require due reformation. Provided always,
that if any man confefs his fecret and hidden fins to the
minifter, for the unburdening of his confcience, and te
receive fpiritual confolation and eafe of mind from him,
we do not any way bind the faid minifter by this our con-
ftitution, but do ftraitly charge and admonith him, that
he do not at any time reveal and make known to any
perfon whatfoever, any crime or offence fo committed to
his truft and fecrecy (except they be fuch crimes as by the
laws of “ this realm his own life may be called in queftion
for concealing the fame) under pain of irregularity,

And by Caz. 116. It fhall be lawful for any godly dif-
pofed perfon, or for any ecclefiaftical judge, upon know-
ledge or notice given unto him or them, of any enormous
crime within his jurifdi€tion, to move the minifter
churchwardens or fidemen, as they tender the glory of

God and reformation of fin, to prefent the fame, if theyy

fhall find fufficient caufe to induce them thereunto, that
it may be in due time punifhed and reformed.
C3 Provided,

21
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Provided, that for: thefe vo]untary prefentments there
be no fee requ1red or taken. .

10. Boniface. We do decree, that laymen, when in-
quiry fhall be made by the prelates and judges ecclefiaf-
tical for corre@ing the fins and excefles-of thofe that are
within their ]unfdufhon thall be compelied (if need be
to take an oath to fpeak the truth. Lind. 109,

And that ordinaries are impowered by the laws of the
church to require an oath of the teftes {fynodales, appears,
not only from this conftitution, but alfo from the body
of the canon law. And the fame practice of adminiftring
an oath, appears in the ecclefiaftical records of our own
church ; where it is often entred, that the prefenters were
charged upon their confciences, to difcover whatever they
knew to want amendment in things and perfons. Gibf.”

6o.
7 1. Can. 119, For the aveiding of fuch inconvenien-
ces as heretofore have happened, by the hafty making of "
hills of prefentments upon the days of vifitation and fy-
nods, it is ordered, that always heteafter, every chancel--
lor, archdeacon commxﬂ"ary, and official, and every other
perfon having eccleﬁaﬁlcal Junfdx&ron at the ordinary’
time when the churchwardens are fworn, and the arch-
bithop and bifhops when he or they do fummon their vi="
fitdition, fhall delivet or caufe to be delivered teo the
churchwardens queftmen and fidemen of every parith, or
to fomé of them; Tuch books of articles as they or-any of
them fhall require (for the year following) the faid
churchwardens queftmen and fidemen to ground their pre~-
fgntments upon, at fuch times as they are to exhibit them. -
In which book fhall be contained the form of the oath
which muft be taken immediately before every fuch pre-
fentment : to the intent that having beforehand time fuf-
ficient, not only ta perufe .and confider what their faid
oath fhall be, but the articles alfo whereupon they are to
ground- their prefenunents, they may frame them at home
both advifedly and’ truly, to the difcharge of their own-

confciences {after they are {worn), as becometh honeft
and godly men.

Frame them “at home] By an entry in one of our records
about 200 years ago, .the ancient way of makmg pre(ent-
ents feems to have been, the ordmary s exarmnation of
”e fynodal thncﬂe< and the taking their detetions and

‘prefentments by word of mouth, and ‘then immediately

entring them in the a &s of the v1ﬁtzmon. And altho?

2, prefentmentg
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prefentments are now required to be framed at home,
there is no doubt’/but every.vifitor haih the fame right
of perfonal examination that ancient vifitors had, as often
as he thall find occafion. Gif 963.

By reafon of feveral d:!putes which have been made
concermng the articles of inquiry, the convocation hath
fometimes attempted to.frame one general body of articles
for vifitations j;but the fame as yet hath not been brought
to effect.  Gigf. g62.

12. Can. 115. Whereas for the reformation of erimi-
nous perfons and diforders in every parifh, the church-
wardens queftmen fidemen and fuch other church officers
are fworn, and the minifter charged, to prefent as well the
crimes and diforders committed by the faid criminous per«
fons, as alfo the common fame which is fpread abroad of
them, whereby they are often mallgned and fometimes
troubled by the faid delinquents or their friends ; we do
admonifh and exhort all judges both ecclefiaftical and
temporal, as they regard and reverence ‘the fearful judg-
ment feat of the higheft Judge, that they admit not in any
of their courts, any complaint plea fuit or fuits, againit

3
©2

Prefentments on
common tame,

any fuch churchwardens que{’cmen fidemen or other church -

ofﬁcere, for making any fuch prefentments, nor againft
any minifter for any prefentments that he thall make: all
the faid prefentments tending to the reftraint of thame-
lefs impiety, and confidering that the rules both of cha-

rity -and government do prefume that they did -nothing -

therein of malice, but for the difcharge of their con-
{ciences. e

But there is more danger now, than when thefe canons

were made, of actions bemg brought againft churchwar-
dens for prefentmg upon common fame; becaufe the per-
fon accufed in thofe days was required to anfwer upon
oath to the charge laid againft him, and to bring his com=
purgators : but the oath ex officio being now abolifhed,
it {feemeth not fafe, to prefent any perfon upon common.
fame only, without proof. ;
And even when the oath of purgation was in force, Mr
Clerke gives a caution, that all, both chuschwardens and
others, take care, how they aceufe or prefent any perfon
for any crime, of fame thereof, unlefs they can prove
either the crime, or that the fame thereof arofe from Juf’t
caufes and ftrong prefumptions. Therefore, altho® the
fame or rumour of any crime hath been fpread amongft
many and good men, yet if it had its beginning from
enemies or evil minded perfons, or (asis eften the cafe)
C 4 from



24

Prefentmert, in
what manner to
be made.

Atwhat times to
be made,
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from the fole accufation of a woman confeffing her own

turpitude, the prefentment or accufation in fuch cafe

ought not to be general, but particular, that is, that fuch

a fame or rather rumour was fpread by fuch pcrfons, or

by the accufation or confeflion of fuch woman in child-

birth confefling her own bafenefs : And then, if the per- .
fon accufed fhall proceed againft the accufer in a caufe

of defamation, he fhall fail in his fuit, if®proof fhall be

made that there was fuch a fame or rumour as was fet

forth in the prefentment. 1 Ought. 236.

13. It is not enough to prefent that fuch 2 one hath
committed fornication, or the like ; but the perfon ought
to be named with whom be committed the offence, and
that there is a publick fame thereof : otherwife upon fuch
a general and uncertain prefentment, the perfon accufed
cannot know how to make his defence, and there may
be caufe of appeal. 1 Ought. 229.

14. Con. 116. No churchwardens, queftmen, or fide-
men of any parifh, fhall be inforced to exhibit their pre-
fentments to any having ecclefiaftical jurifdiction, above
once in every year where it hath been no dftener ufed, nor
above twice in any diocefe whatfoever, except it be at the
bithop’s vifitation : Provided always, that as good occa-
fion fhall require, it fhall be lawful for every minifter
churchwardens and fidemen, to prefent offenders as oft as
they fhall think meet; and for thefe voluntary prefent-
ments no fee fhall be taken. .

Can. 117. No churchwardens queftmen or fidemen fhall
be called or cited, but only at the faid time or times be-
fore limited, to appear before any ecclefiaftical judge wha-
foever, for refufing at other times to prefent any faults
committed in their parifhes, and punifhable by ecclefiafti-
eal laws. Neither fhall they or any of them, after their
prefentments exhibited at any of thofe times, be any fur-
ther troubled for the fame, except upon manifeft and evi-
dent proof- it may appear, that they did then willingly
and wittingly omit to prefent fome fuch publick.crime or
erimes as they knew to be committed, or could not be
ignorant that there was then a publick fame of them, or
unlefs there be very juft caufe to call them for the ex-
planation for their former prefentments; In which cafe of
wilful omiflion, their ordinaries fhall proceed againft them
in fuch fort, as in caufes of wilful perjury in a court
ecclefiaftical jt is already provided. '

Can. 118. The office of all churchwardens and fidemen
fhall be reputed to continue, until the new churchwar-’

dens
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dens that fhall fucceed them be fworn, which fhall be the
firft week after eafter, or fome week following, according
to the dire&tion of the ordinary ; which time fo appointed
thall always be one of the two times in every year, when
the minifter and churchwardens and fidemen of every
parifh  fhall exhibit to their feveral ordinaries, the
prefentments of fuch enormities as have happened in their
parifhes fince their laft prefentments. And this duty
they fhall perform, before the newly chofen churchwar-
dens and fidemen be fworn, and fhall not be fuffered to
pafs over the faid prefentments to thofe that are newly
come into that office, and are by intendment ignorant of
fuch crimes; under pain of thofe cenfures which are ap-
pointed for the reformation of fuch dalliers and difpenfers
with their own confciences and oaths.

15. Can. 116. For the prefentments of every parifh Fee for taking in
church or chapel, the regifter of any court where theyprefentments,
are to be exhibited, fhall not receive in one year above
4d ; under pain, for every offence therein, of fufpenfion
from the execution of his office for the fpace of a month
toties quoties.

16. Befides being proceeded againft by the cenfures of penatey for noe
the church; it is injoined by Caz26. that no minifter prefenting,
fhall in any wife admit to the receiving of the holy com-
munion, any churchwardens or fidemen, who having
taken their oaths to prefent to their erdinaries all {uch
publick offences as they are particularly charged to in-
quire of in their feveral parithes, thall (notwithftanding
their faid oaths, and that their faithful difcharge of them
is the chief means whereby publick fins and offences may
be reformed and punifhed)” wittingly and willingly, de-
fperately and irreligioufly, incur the horrible crime of per-
jury; either in neglecting, or inrefufing, to prefent fuch
of the faid enormities and publick offences, as they know
themfelves to be committed in their faid parithes, or
are notorioufly offenfive to the congregation there;
altho’ they be urged by fome of their neighbours, or by
their minifter, or by the ordinary himfelf, to difcharge
their confciences by prefenting of them, and not to incur
fo dfperately the faid horrible fin of perjury,

H. 1680. 8elby’s cafe. A probibition was prayed to
the archdeacon of Exeter, becaufe he proceeded to excom-
municate the plaintiff; for that he, being churchwarden,
refufed to prefent a notorious delinquent, being admo-
nithed. And a prohibition was granted : for they are not
to dire& the churchwarden to prefent at their pleafure;

but
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but if one charchwarden doth refufe to prefent, he may
be prefented by his fucceffor. Freem. 298.
None tobe pre- 17, Can. 121. In places where the bifhop and arch-
feated twice for descon do by prefcription or compofition vifit at feveral
the fame offence, . .
times in one and the fame year; lelt for one and the felf
fame fault any of his majefty’s fubjects thould be chal-
lenged and molefted in divers ecclefizftical courts, we do
order and appoint, that every archdeacon or his official,
within one month after the vifitation ended that year, and
the prefentments received, fhall certify under his hand
and feal,- to the bifthop or his chancellor, the names and
crimes of all fuch as are deteCted and prefented in his {aid
vifitation, to the end the chancellor thall henceforth for-
bear to convent any perfon for -any.critne or caufe fo
detected or prefented to the archdeacon. And the chans,
~cellor, withif the like time afier the bifhop’s vifitation
ended and . prefentments received, fhall under his hand
and feal ﬁgnify to the archdeacon or his official, the
names and crimes of all fuch perfons, which fhall be de-
te&ted or prefented unto him in that vifitation, to the
fame intent as aforefaid. And if thefe officers fhall not
certify each other as is here prefcribed, or after fuch cer-
tificate thall intermeddle with the crimes or perfons de-
telted and prefented in each other’s vifitation ; then every
of them fo offending fhall be fulpended from all exercife
of his jurifdi&ion, by the bilhop of the diocefe, until he
fhall repay the cofts and expences which the parties grieved.
have.been at by that vexation.
Chorchwardens . I8. Crimes evident and notorious, whether they . be
#o fopport their immoralities in perfons, as lewdnefs, {wearing, drunken-
prefensments,  nefs and fuch like; or defe@s in places, as the want of
repairs, or of utenfils, in churches, churchyards, and para
fonage houfes ; are not only in their nature merely {piri-
tual and ecclefiaftical, but in the chief heads thereof {as
fornication, adultery, and the repairing of churches and
‘churchyards) by the flatute o Circumfpecte agatis; 13 Ed. x..
not liable to prahibition: And thercfore if offenders, be-
ing prefenied, do efcape unpunifhed, it muft be owing
cither to the want of proof, ar the want of profecution,
(ibf. g66. :
_ As to legal proof; in cafe the party prefented denies
the fa& to be true, the making good the truth of the pre=
fentment, that is, the furnithing Yhe court with all pro-
per evidences "of it, undoubtediy refts upon the perfon
prefenting, And as the fpiritual court, in fuch cafe is
intitled by law to call upon churchwardens to fupport
' theig
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their prefentments; fo are churchwardens abliged not
only by law (Dr Gibfon fays), but alfo in confcience, to
fee the prefentment effe@ually fupported ; becaufe to deny
the court thofe evidences which induced them to prefent
upon oath, is to defert their prefentment, and is little
better in point of confcience, than not to prefent at all;

27

inafmuch as thro’ their default the prefentment is rendred

ineffe¢tual, as to all purpofes of removing the {candal, or
reformin the offender. And from hence he takes occa-

fion to wifh; that the parifhioners would think themfelves
bound - (as on many accounts they certainly are bound) to
fupport their churchwardens, in feeing that their prefent-'

ments are rendred effe@ual. In any point which con-
cerns the repairs or ornaments of churches, or the pro-
viding conveniencies of any kind for the fervice of God,
when fuch defeéts as thefe are prefented the fplrxtual
judge, 1mmed1are]v, and of courfe, injoins the church-
warden px‘efentmg, to fee the defeét made good, and
fupports him in repaying-himfelf, by a legal and reafon-
able rate upon the parith. - Bat what he intends is, the
fupporting the churchwardens in the profecution of fuch
immaral and unchriftian livers, as they find themfelves
obliged by their oath to prefent, as fornicators, adul-,
terers, common fwearers, drunkards, and {uch like;
whofe example is of pernicious confequence, and likely to
brmg many evils upon the parith. 14,

In all vifitations of parochial churches made by
bl(hops and archdeacons, the law hath provided, that the
charge thereof fhall be anfwered by the procurations
then due and payable by the inferior clergy; wherein
cuftom, as to the quantum, thall prevail. God. Introd,
1

920 Thefe procurations were anciently made, by pro-
curgng vi€tuals and other provifions in fpecie; concern-
ing -which, the following conflitutions have been or-
dained’: :

Langton. We forbid archdeacons, deans, and their
officials, to make any exactions upon their elergy. Lind.
221.

Langton.  That archdeacons may not be burdenfome
to the churches fubJe& unto them, we ﬂn&]y injoin,
that they do not exceed the number of horfes and ‘men
prefcribed by the general council; and that they do nat
prefume to invite ftrangers with them to the procuration
made for them on account of thetr vifitation. But if the
geftors of the churches, in honour of the archdeacon,

will

Procurations,

Anciently by
provifions in
kind,
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will invite any, we do not forbid it. But the archdea-
cons themfelves fhall invite roze, leaft they who would
not burden the churches by their own coming, fhould yet
burden them by thofe whom they fhould invite. And
that there may be no occafion to invite any, we do for-
bid the archdeacons to hold any chapter on the day of
vifitation at the church which they vifit, unlefs it be in a
borough or city. And we injoin the archdeacons, that
they do not in any wife receive procuratien without rea-
fonable caufe, but only on the day when they perfonally
vilit the church; and that they do not extort money
from the church as a fee or ranfom for not vifiting,
Lind. 219.

Preferibed by the general council] 'That is to fay, five or
fix : but herein a regard ought to be had to the cuftom
of the country or place. Lind. 220.

In any wife] That is, neither in vi€tuals, nor fn,oney,
nor any thing in lieu thereof. 14,

Perfonally vifit] But yet, if thro’ infirmity or any other
lawful caufe, the archdeacon be hindred from vifiting in
perfon, he may exercife the office by another; and in
fuch cafe the procurations fhall be paid. 4. 221.

Oths. The archdeacons fhall not burden the churches
with fuperfluous expences, but only require moderate
procurations when they vifit; and fhall not bring ftran-
gers with them, but demean themfelves modeftly both in
regard to their attendants and their horfes. _Arhon 573.

Othob. 'The church vifited ought in reafon to entertain
the vifitor : but where no vifitation is, there fhall be no
procuration ; and if any perfon fhall take any thing, he
thall be {ufpended from the entrance of the church, until
he make reftitution. And the bithops and other inferior
prelates, when they vifit, fhall not burden the clergy
with a fuperfluous number of attendants or horfes or other-
wife in expences; and if they do, the clergy fhall not
obey them in that behalf; and any fentences of excom-
munication, {ufpenfion, or interdiét, on occafion thereof,
fhall be void. Athon 114.

‘Stratford. No procuration fhall be due, without ac-
tually vifiting 1 And if any fhall vifit more churches
than one in one day, he fhall have but one procuration,
to be proportioned amongft the faid churches. And be-
caufe fometimes the retinue of a vifitor exceedeth the num-
ber of men and horfes appointed by the canons, fo that

3 they
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they who pay their procurations in vi¢tuals are exceflively
burdened beyond the rate which is ufually paid in money;
it fhall be in the choice of the vifited, to pay the fame
in money or in provifions. Lind. 223.

21. And this laft conflitution, by putting it in the Now converted
choice of the incumbent, whether he would entertain the '**¢ ™%
vifitor in provifions, or compound for it by a certain fum
of money, was the caufe of the cuftom generally prevail-
ing afterwards, and which now univerfally obtaineth, ‘of
a fixed payment in money, inftead of a procuration in
meat, drink, provender, and other accommodation. Gibf.

Tralts. 13.

22. Procuration is due to the perfon vifiting, of com- Whether due
mon right: and altho’ originally due by reafon of vifita- g:‘:"is";:‘;f“"
tion only, yet the fame may be due without actwal vifita- h
tion. The foregoing conftitutions limit the payment,
whether in provifions or money, to actual vifitation, and
warrant the denial of them when no vifitation is held.

Upon which a doubt hath been raifed, whether thofe
archdeacons who are not permitted to vifit, but are inhi-
bited from doing it in the bifhop’s triennial vifitation, have
a right to require procurations for that year, They who
have maintained the negative, build their opinion upon
the exprefs letter both of the ancient canon law, and of
our own provincial conftitutions. But others, who under-
take to defend the rights of the archdeacons alledge, that
tho’ it might be reafonable that they lofe their procura-
tions, in cafe they neglect their office of vifiting (which,
by the way, was all that the ancient conftitutions
meant), yet that reafon doth not hold when they are
reftrained and inhibited from it; and that procuratiens
are rated in the valuation of king Henry the eighth, as
part of the revenues of every archdeacon, who therefore
pays a certain annual tenth for them; and the Jaw could
never intend the payment of the tenth part every year,
if there had been any year in which he was not to re-
ceive the nine parts. Which two arguments (Dr Gib-
fon fays) are fo ftrong in favour of the archididconal
rights, the firft in reafon, and the fecond in law as well
as reafon, that no more need to be faid upon that head.
Gitf. 975. _ ‘

23. Procurations are fuable only in the fpiritual court, To te fued for
and are merely an ecclefiaftical duty. L. Raym. g450. -3 the furival

And may be lkevied by fequeflration, or other ecclefia- conk
ftical procefs. G4/l 1546.

»

24. E.
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Tobe paid by - 24 E. 7 G. Saunderfon and Clagett. Dr Clagett, arche

rectories impro- deacon of Sudbliry, commenced a fuit in the confiftory

Sh:: ::}f:"mar court of the bithop of Norwich, againft Saunderfon as

endowed, proprietor or curate of the impropriate reétory of Afpal
in Suffolk, for the annual fum cf 65 8d as a procura-

- tion or proxy due to the archdeacon for vifitations,

Saunderfon moved the:court of king’s bench for a prohi-
bition ; and fuggefted that this rectory of Afpal was time
out of mind a reftory impropriate, without any vicar
endowed ; that all the tithes and profits within this rec-
tory’_time out of mind belonged to the proprietor thereof,
who at his own expence ufed to provide a curate to cele-
brate divine fervice at the parith church of Afpal. But it
was denied by the whole court, who delivered their opi-
nions feriatim ; 1. That this was an ecclefiaftical duty,
and therefore properly fuable for in the fpiritual court,
2. That it was claimed both by and from an ecclefiafti-
cal perfon, which made it the ftronger. 3. "That though
there was an impropriation in the cafe, ftill there muit be
a curate, ‘to take care of the fouls of the parifhioners;
and that curates as well as other perfons muft ftand in
need of bithops or archdeacons inftruéions and vifita-
tions. Confequently, 4. That the ordinary or archdea--
con ought to be allowed for his procuration, what had
been ufually paid for it, which here appeared to be 6¢
8d. 5. That where a thing is claimed by cuftom in the
fpiritual court, it muft ‘be intended according to. their
conftruttion of a cuftom; and by their law, forty years
make a cuftom or prefcription. 1 Peere V. 657. Str.
421.

Impropriate rec. 25 If there be 2 parfonage and a vicarage endowed- ~

::’Z;’;ie::?m only one is to pay procurations: but which of them

dowed, muft pay is to be dire¢ted by cuftom, or the endowment
if extant, Deg. p. 2. c. 15.

Chapel ofeafe ' 20. Stratford.. A chapel of eafe thall be included in the

‘mde”‘Parochmlprocuratlon of the mother church Lind. 223. Deg.

church. p. 2. c. IS.
Churchesnewly _ 27+ Churches newly erected {hall be rated to procuras
eredted, tions, according to the proportion paid t by the nexghbour-

ing churches. szf 976.

Pl.ces exempted. 28. Donatives and free chapels pay no procurations to :
any ecclefiaftical ordinary, becaufe they are not vifitable
by any. Deg p. 2. C. IS,

Places exempted, as to other matters, are treated of

under the title Peculiavs, o
Synodals
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Synodals, ot cathedratica, and pentecoftals, are tredted of
under their relpective titles. ,

Vifitation of the fick. See Sith.

Uniformity.  See J5ublich worfhip.
Lndon,

1. HE union or confolidation of churches ought to Caufes of uniona
, be founded upon good canonical reafons. And

the principal reafons afligned by the canpn law are, for

hofpitality, nearnefs of the places, want of inhabitants,

poverty or {malincfs of the living., Which circumftances

are fpecially inquired into before the union, and (fome,

or all of them, as the ®fe is) are recited in the preamble

to the a& of union. Gibf. gz20. ’

2. And in fuch cafe, by the common law of the realm, Who may unite,
the ordinaries, patrons, and incumbents may make a
confolidation or an union of the two churches into one,
1 Salk. 165, Hughes c. 28. :

And- in fuch cafe, it is faid, that the confent of the

‘king is not at all neceflary, albeit he hath an intereft in

the churches in the cafe of lapfe. For by the ancient
canon law, the licence of the pppe was not neceflary ;
nor hath the licence of the king been judged neceflary
fince the reformation ; inafmuch as unions have been of-
dinarily made without f{uch licence : however, in fome
few inftances, it may have been defired and obtained for
the greater caution, Cro. Eliz: 500,  Gibf. 9164920,
Wayf. ¢. 16. '

3. By the 37 H. 8. ¢. 21. An union or confolidation Refiraint of
of two churches in one, or of a church and chapel -in vnion by flatutes
one, the one of them not being abave the yearly value of
61 in the king’s books, and not diftant from the other
above one mile, may be made by the affent of the ordi-
nary and ordinaries of the diocefe where fuch churches
and chapels ftand, and by the aflents of the incumbents
of them, and of all fuch’as have a juft right title and in-
tereft to the patronages of the fame churches and chapels,
being then of full age; which unions and confolidations

fo
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fo made, fhall be good and available in the law, to conti-
nue for ever, in fuch manner and form, as by writing or
writings under the feal of fuch ordinaries, incumbents,
and patrons fhall be declared and fet forth.

Provided, that where the inhabitants of any fuch poor
parifh, or the more part of them, within one year next
after the union or confolidation of the fame parifh, by
their writing fufficient in the law, fhall affure the incum-
bent of the faid parith for the yearly payment of {o much
money, as with the fum that the faid parifh is rated and
valued at in the court of firft fruits and tenths, fhall
amount to the full fum of 81, to be levied and paid
yearly by the faid inhabitants to the faid incumbent and
his fucceffors; all fuch unions or confolidations made
of any fuch poor parifh as aforefaid, thall be void and of
none effeét.

4. By the fame ftatute, it is provided, that all unions
and confolidations to be made of any church or chapel
within any city or town corporate, without the affent
of the mayor theriffs and commonalty of fuch city, or
without the aflent of the body corporate of other towns
corporate, by the names of their corporations in writing
under their common feal, fhall be void.

And by the 17 C. 2. ¢. 3. Forafmuch as the fettled
provifion for minifters in moft cities and towns corpo-
rate is not fufficient for the maintenance of able mini-
fters fit for fuch places, whereby mean and ftipendiary
preachers are entertained to ferve the cures there ; whe
wholly depending for their maintenance upon the good
will and liking of their auditors, have been and are here-
by under temptation of too much complying, and fuiting
their do€irine and teaching to the humour rather than
good of their auditors; which hath been a great occa-
fion of faltion and fchifm, and of the contempt of the
miniftry : it is enacted, thatin every city or town cor-
porate and their liberties, which have a mayor and alder-
men, and particular juftices of the peace by charter or
commiflion, or bailiff or bailiffs, or other chief officer or
officers, and other affiftants, by like charter ; and where
two or more churches or chapels, or a church and a
chapel, and the parifhes thereunto belonging, do lie
within the faid corporation or liberties thereof, conve-
nient to be united; in fuch cafes the bithop of the dio-
cefe where fuch parifh or parifhes are, with the confent of
the mayor, aldermen, and juftices of the peace, bailiff or
bailiffs, or other chief officer or officers, or the major

part
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part of them, and of the patron or patrons of fuch
churches or chapels, fhall or may according to due form
of law unite the faid churches or chapels, or any of
them; and fhall appoint at which of them the parifhi-
oners and inhabitants fhall ufually meet for the worthip of
‘God, and which of them fhall be united and annexed un-
to the other, which fhall be the church prefentative, unto
which all prefentations fhall thereafter be only made, and
unto which the parifhioners fhall refort as their proper
church; and after fuch order made, the faid churches or
chapels thall accordingly for ever ftand united. And the
parithioners, landholders, and inhabitants fhall, as any
of them become void, from thenceforward pay all fuch
tithes and other duties, as did belong to the incumbent of
any of the churches or chapels fo united and annexed,
unto the incumbent of the faid prefentative cburch or
. chapel, unto which fuch other fhall be fo united and
annexed as aforefaid.

But notwithftanding any fuch union to be made by
virtue hereof, each of the parithes fo united fhall conti-
nue diftint as to all rates, taxes, parochial rites, charges,
and duties, and all other privileges, liberties, and re-
fpeéts whatfoever, other than what is herein before men-
tioned and fpecified ; and churchwardens fhall be eleted
and appointed for each parifh, as they werte before fuch
union made.

And where one or more of the faid churches or chapels
fo united, fthall be full at the time of making fuch union;
the faid union fhall take effect for every fuch churc¢h
or chapel, upon the fuft avoidance after fuch union
made.

And the feveral patrons fhall prefent by turns to that
church only, which fhall remain and be prefentative from
time to.time, in fuch order as the faid bithop, with the
conlent of the faid mayor, aldermen, and juftices of the
peace, bailiff or bailiffs, or other chief officer or officers
within fuch parifhes, or the major part of them, and of
the patron or patrons of fuch churches or chapels, {hall
determine and decree for the prefervation of their refpec-
tive rights therein, refpe¢t being therein had to the dif
ferences of the values of the yearly maintenance belong-
ing to fuch churches or chapels, or any of them.

Saving to the king all the tenths and firft fruits of all
fuch churches and chapels fo to be united, according to
their rates and valuations in the office of firft fruits and

tenths: and alfo refsrving all procuratians and penfions
Vor. IV, D 1)
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to all perfons to whom they are and have been or fhall
be due and payable.

Provided that no union of parifhes or places to be
made by virtue of this act, fhall commence or be effec-
tual in law, wuntil it be regiftred in the regifter book of
the bithop of the diocefe; which the regifter is hereby
required to do.

Provided, thit no union made by virtue hereof, fhall
be good and effeCtual, where the fettled maintenance be-
longing to the parfons vicars and incumbents of the
church or chapel, or churches or chapels fo united, fhall
exceed the fum of 1col a year, clear and above all
charges and reprizes; unle{s the refpective parithioners,
or the major part of them, under their hands defire other-
wife,

Provided, that every minifter fettled as aforefaid in-
cumbent of any church or chapel, or churches and cha-
pels, united according to this aék, fhall be full and law-
ful incumbent thereof to all intents and purpofes: fo as
fuch minifter be a graduate in one of the univerfities of
this kingdom.

And by the 4 . c. 12. Where one of the churches
united by virtue of the faid laft mentioned at, was at
the time of fuch union, or fhall afterwards be demolith-
ed ; in fuch cafe, as-often as the church which is made
the church prefentative, and to which the union was
made, fhall be out of repair, or there fhall be need of de-
cent ornaments for the performance of divine fervice
therein, the parifhioners of the parifh whofe church fhall
then be down or demolifhed, fhall bear and pay towards
the charges of fuch repairs and decent ornaments, fuch
fhare and proportion as the archbifhop or bithop that fhall
make fuch union fhall by the fame union dire& and ap-
point; and for want of fuch direQion and appointment,
then one third part of fuch charges of the repairs and
decent orpaments which fhall be- made or provided ; and
the fame fhall be rated taxed and levied, and in default
thereof {uch procefs and proceedings fhall be made, as if

- it were for the reparation and finding decent ornaments

4

for their own parith church, if no fuch union had been
made,

But if both churches are ftanding, then the repairs
and ornaments fhall be provided for, as they were at the
common law; thatis, by the parifhioners of each parith
refpectively.  Gib/. 919,

5. Unions
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5. Unions in futuro, as well as in prefenti, are good. Union may be
And therefore if two churches are full, and one is duly 't
united to the other in futuro, when either fhall become
void 5 the furviving incumbent may enter upon the void
living, without any other title than that which he re-
ceived from the a&t of union. G5/ 9201

6. By the union of two churches, no change is made in Prefentation to
the advowfons : Thatis, not only all rights are referved united beaefices,
to the patron or patrons, as before, but the nature of the
advowf{ons continues the fame ; as, if one be appendant,
and the cther in grofs, and that which is appendant is
made the prefentative church, and the patron of the church
in grofs hath the firft turn, yet thall not the whole ad-
vowfon be in grofs, but it fhall remain appendant for his
turn who was patron of the advowfon in grofs, Which
being fo, (that is, the advowfons, not only as to the
right, but even as to the nature of them, remaining the
fame as before;) it feems to be an unreafonable doubt,
whether bifhops and other ecclefiaftical perfons can con-
fent to an union by the ftatutes of the 1 Eliz. and 13
Eliz. Gibf. g20. Watf. c. 16. )

7. Two churches parochial being united at the com- Reparatioas,

mon law; the reparations fhall remain feveral as before.
Which was the reafon, why the aforefaid a&t of the
4 7. was found neceflary, to make it otherwife in the
churches that had been or fhould be united in virtue of
the ftatute of the 17 Car. 2. For before that, the inha-
bitants, even of a demolifhed church, were not obliged
to contribute to the reparations of the church remaining,
to which they were united. Gibf. g21.

8. T'he payment of firft fruits and tenths, as before, are Other paymente
fpecially referved in the aforefaid ftatutes: and the fame, ¢ duses
together with all other payments and duties to the bithop,
archdeacon, and thelike, and even the fees of inflitution,
are referved of courfe in perpetual unions, whether with- .
in the faid flatutes or not. Gibf. 917,

9. By the union, the two churches are become fo Effertof union
much one, that a fecond benefice may be taken by dif-*"° pluraliwes,
penfation within the ftatute of pluralities. Cra. Eliz. 720.

Gibf g20. '

10. If a church parochial be united to a prebend in a Charch united’
cathedral church, and a clerk is collated to the prebend, o a prebend.
and after ipftalled in the cathedral, altho’ that the parifh
church be not in the fume diocefe with the cathedral
yet the clerk thereby hath pofleflion thereof, without any
prefentation, inftituticn, or inducticn; becaule by the

D2 unisn,
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union, ‘the parifh church is become the corps of the pre-
bend., Watf. c. 16. ’
Union how tried.  11. After a union is made, if any queftion doth arifa
concerning the validity thereof 5 this may not be tried in
the temporal, but only in the fpiritual court: unlefs it
"be fuch union, as is reftrained by the aforefaid ftatutes.

Watf: c. 16.
Univerfity, See Colleges.
Voidance.  See QDofdajice.

Wlurpation,

. HEN a ftranger that hath no right, prefenteth to
a church, and his clerk is admitted and inftituted,
he is faid to be an ufurper, and the wrongful aét that he
hath done is called an ufurpation. This is the defini-
tion giwn by lord Coke; and with regard to the firft
ftep towards an ufurpation which he there mentions,
viz. prefenting, it is to be obferved, that a prefentation
made by a ftranger, if it be void in law (as in the cafe
of fimony, or of a prefentation to a donative, or to a
church that is full), makes no ufurpation againft the
rightful patron; as neither doth a prefentation, where
between the ufurper and the perfon upon whom the ufur-
pation is made there is privity in blood, as in the cafe of
coparceners; or privity in the eftate, as between leffor
and leflee, grantor and grantee, joint-tenants, and tenants
in common. In none of thefe cafes, is the aét of pre-
fenting the foundation or commencement of what the law
calls an ufurpation. And as to the fecond ftep mentioned
in the forefaid definition (viz. being admitted and infti-
tuted), it muft be an admiflion upon a prefentation made;
and by confequence not a collation by the bifhop; nor
the inflitution of a clerk who pretending himfcIf to be
patron of a church that is void prays the ordinary to ad-
mit and inftitute him, and (without a prefentation in
form) ebtains inftitution.  Giaf. 782.

Alfo it is faid, that no ufurpation in time of war put-
teth the right patron out of poffeffion, alb=it the incum-
bent come in by inftitution and induction; and time of

2 war
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war doth hot only give privilege to them that be in.war,.

but to all others within the kingdom ; and altho’ the ad-
miffion and inftitution be in time of peace, yet if the pre-
fentment were in time of war, it putteth not the right
patron out of poffeflion. 1 Inf.249. Watf. c. 20.

And the reafon of this feemeth to have been becaufe
anciently in the time of war, the courts were thut up; fo
that the true patron might not have an opportunity to
‘bring his quare impedit within the fix months,

For to compleat an ufurpation, the ufurper muft be in
peaceable pofleflion for fix months. At the common law,
if a ftranger had.prelented his clerk, and he had been
admitted and inftituted to a church, -whereof any fubject
had been Jawful patron ; the patron had no other remedy
to recover his advow(on but a writ of right of advow{on,
wherein the incumbent was not to be removed : And the
reafon of this was, 1. To theintent that the incumbent
might quietly intend and apply himfelf to his fpiritual
charge: And, 2. The law intended; that the bifhop that
had cure of fouls within his diocefe, would admit and
inftitute an able man for the difcharge of the paftoral
duty, and that the bifhop would do right to every patron
within his diocefe. But fince the flatute of the 13 £4. 1.
Ji. 1. ¢ 5. to enable the ufurper to plead plenarty againft
the true patron, fo as to debar him abfolutely of that
turn, it is not enough that the ufurper do prefent duly,
and his prefentee be admitted inftituted and induled, bu_t
al{o that the church hath been full by the fpace of fix
months, and no writ brought to recover the prefentation :
for within the fix months the patron may bring his writ
of quare impedit or darréin prefentment (as the cafe re-
quires), and recover his prefentment and poffeffion of the
advowfon ; butif neither of thefe writs be brought with-
in the fix months (that is, fo as to bear tefte within that
time) the incumbent is in for life, and the ufurpation
compleat. 1 Infl. 344. Watf. c. 13.

And heretofore, if an ufurper prefented, and the c¢lerk
was inftituted and indued, and the true patron did not

Sring his quare impedit within fix months ; in fome cafes
he did not only lofe his turn for that time, but his pre-
fentation was gone forever. Hatf. c. 7.

Thus in the cafe of Abbyand ¥hite, T. 2 An. it wae
raid by Holt chief juftice; that if the purchafer of an
advow(on in fee fimple, before any prefentment, fuffer
an ufurpation, and fix months to pafs without bringing

his quare impedit, he hath loft his right to the advow!on;f

3 becau.v
I'd
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Y. hate

By the civil Jaw.

AUluypation.

becaufe he hath loft his quare impedit, which was hisonly
remedy; for he could not maintain a writ of right of
advowfon: and tho’ he afterwards ulurp, and die, and
the advowfon defcend to his heir; yet the heir cannot be
remitted, but the advowfon is loft for ever without reco-
very. For where a man hath but one remedy to come at
his right, if he lofes that, his right is gone. L. Raym.
954-

But now by the ftatute of the 7 An. c. 18. Forafmuch
as the pleading in a quare impedit is Jfound very difficult, where-
by mdny patrons are either defeated of their rights of prefenta-
tion, or put to great charge and troulle to recover their right
it is therefore enalled, that no ufurpation upon any avoidance
in any church, wicarage, or other ecclefiaftical promotion, fhall
difplace the eflate or interefi of any perfon intitled to the ad-
vowfon or patronage thereof, or turn it to a right; but be that
would bave bad a right if no ufurpation had been, may prefent
or maintain his quare impedit upon the next or any other aveid-

ance (if diflurbed) notwithflanding fuch ufurpation.

difury.

1. SURY in a f1i& fenfe feemeth to be, a contrad
upon the loan of money, to give the lender a
certain profit for the ufe of it, upon all events, whether
the borrower make any advantage of it, or the lender
fuffer any prejudice for the want of it, or whether it be
repaid on the day appointed or not. 1 Haw. 245.
. And in a larger fenfe it feemeth, that all undue advan-
tages taken by a lender againft a borrower, come under
the notion of ufury, whether there were any contra& in
relation thereto or no: as where one in pofleffion of land,
made over to him for the fecurity of a certain debt, re-
tains his poffeflion after he hath received all that is due
from the profits of the land. 1 Haw. 245.

2. Ufe or intereft, by the civil law, is divided into
lucrative and compenfatory. Lucrative is, when it is
paid where there hath been no advantage made by the
debter, and no delay or deceit in him : and this is con-
demned by the civil law. Compenfatory is, when it is
given, where the thing lent hath been advantageous to
the debtor, and difadvantageous to the creditor that he

was
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was not fooner paid: and this is pcrmitted by that law.
Weod Civ. L. 213.

. And by the civil law (Swinburn tells us), a manifeft
ufurer cannot make a teftament; and tho’ he make one,
it is void in law concerning g goods and chattels, unle(s he
fatisfy for the ufury, or put in caution for fatisfaction to
be made. Swinb. 101.

- And as manifeft ufurers are forbidden to make tefta-
ments themfelves, or to difpofe of their goods by their laft
wilis; fo are they forbidden to reap any benefit by the
teftament of others, or to be capable of any legacy of
goods. Swinb. 376.

39

3. By a conftitution of Edmund archbithop of Can- By the canon
terbury ; We farbid any man to detain a pledge, after be hath1a%s

rveceived the principal out of the profits, after dedullion of the
expences, for this is ufury. Lind. 160.

Out of the profits] The pledge in this cale muft be fup-
pofed to be lands, cattle or fuch like, out of which a
profit arifeth.  Fobn/.

And by Can. 109. If any offend their brethren by
ufury; the churchwardens or queftmen and fidemen, in
the next prefentments to their ordinaries, fhall faithfully
prefent every fuch offender, to the intent that he may be
punifhed by the feverity of the laws, according to his de-
ferts; and fuch notorious offenders fhall not be admitted
to the holy commumon, till they'be reformed.

“And, in general, it is faid, that by the ecclefiaftical
laws, if a man be a manifeft ufurer, not only his tefta-
ment is void (as hath been faid); but his body, after he
is dead, is not to be buricd amongﬁ the bodies of other
chriftian men, in any church or churchyard, until there
be reftitution or caution tendred, according to the value
of fuch goods. Swin. 102.

4. By the laws of king Alfred, it was ordained, that By the commeon

the chattels of ufurers fhould be forfeited to the kmcr

their lands and inheritances fhould efcheat to the lords of
the fee, and they fhould not be buried in the fan&uary.
Swin. 102, 1 Haw. 245,

Alfo it feems to have been the opinion of the makers of
divers alts of parliament, fince the reformation, that all
kinds of ufury are contrary to good confcience. 1 Hfw,
245. :

By the 5 & 6 £4. 6. c. 20. (now repealed), it was en-
adted, that no perfon by any means fhall lend or fortear

any fum of money for any manner of ufury or increafe to

bc received or hoped for, above the fum lent.
Da In

and ftatute lawse
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In the time of queen Elizabeth, when commerce began
to extend its influence, a relaxation of the laws againit
ufury followed of courfe. Thus by the 13 Eliz. ¢. 8. it
is enaéted, that no perfon fhall take above 101 per cent.
intereft; on pain of being punifhed and correéted accord-
ing to the ecclefiaftical laws heretofore made againft
ufury,

By the 21 Fa. ¢. 17. None fhall take above 81 per
cent. (with a provifo, that this ftatute fhall not be con-
ftrued or expounded to allow the pratice of ufury in point
of religion or confcience).

By the 12 Car. 2. ¢. 13. None fhall take above 61 per
cent. (without any provifo),

And by the 12 #n. . 2. ¢. 16. None fhall take above-
&1 per cent. on pain of treble value of the money lent;
and all contraéts to the contrary fhall be void. And every
fcrivener or folicitor, who fhall take for brocage, folicit-
ing, driving, or procuring the loan or forbearing of any
fum of money, above the rate of 5s for the loan or for-
bearing of 1601 for a year, or more than 12d above the
ftamp duties for making or renewing the bond or bill for
loan or forbearing thereof, or for any counter-bond or
bill concerning the fame; fhall forfeit 201, half to the
king, and half to him that will fue, with cofts; and be
imprifoned for half a year.

And therefore in thefe days a diftin&ion feemeth to be
made, betwixt ufury and legal intereft: for what exceed-
eth the legal intereft is properly ufury; and he who ex-
alteth it feemeth flill to be punifhable as an ufurer.
1 Dam. 126.

And, upon the whole, it feemeth now to be generally
agreed, that the taking of reafonable intereft for the ufe
of money js in it {elf lawful, and confequently that a co-
venant or promife to pay it, in confideration of the for-
bearance of a debt, will maintain an aétion. For why
thould not one who hath an eftate in moneybe as well
allowed to make a fair profit of it, as another who hath
an eftate in land ! and what reafon can there be, that the
lender of money fhould not as well make an advantage of
it as the borrower? Neither do the paffages in the mo-
faical Jaw, which are generally urged againft the lawful-
nefs of all ulury, if fully confidered, fo much prove the
unlawfulnefs as the lawfulnefs of it; for if all ufury
were againft the moral law, why fhould it not be as much.
fo in refpect of foreigners, of whom the jews were ex=
vreily allowed to take ity as in refpect of thofe of the

- ' fame
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fame nation, of whom alone they were forbidden to re-
ceive it 7 From whence it feems clearly to. follow, that
the prohibition of it to that people was merely political,
and confequently doth not extend to any other nation.
1 Haw. 245. 2 Burnet. Reform. 192,

Wakes. See Thtitch.
Wales: Diftribution of inteftates effefts there. See
Witls.
Wafte committed in the glebe lands. See @lehe
fands.

Way thro’ the church-yard. See Chutch.
Way to the church. See Church.
Weapon drawn in the churchor church-yard. See
Chureh.

‘Welfh tongue; fervicein it. See IPublick wo2hip.
Whitfun-farthings. See [Bentecoftals.

dills.

M\HE law affefting Papifis in particular, ‘with regard

to wills and adminiftrations, is treafed of under the

title JPopery.

I. Who may make a will.

II. Of what things a will ‘may be made.

III. Form and manner of making a will;
and therein of appointing guardiansand
executors.

IV. Ofthe probateof wills,and admindftra<
tion of inteftates effeis, ‘

V. 0f

4



Piderence be-
tween will and

redament.

qnailig. Who may make.

V. Of the duty of executors and admini-
ftrators in making. an inventory, and
getting in the effelts of the deceafed.

VI. Of the payment of debts by executors
or adminiftrators.

VII. Of the payment of legacies;and nﬁn—
bution of inteftates effecis.

VIII. Account.

I. Who may makc a W'ill.

[

I. sz’ament and will, ftritly fpearing, -~ . " 10=-

nymous. A will is properly limited to } g A
ment only to chattels, requiring mcc"urfmg oot will
only for land doth not fequire. S+ werw” Biosleiss a
will; but every will is not a aef ame at, 0GRl e fh; Leg.
45 5- ' .

But as authors in trea. - zon s”:zxa‘wizs;_'s‘:,r na e not
adhered- to this diftinion ; o hre i title the

words will and nﬁammt are uf =-ipdifcrimnetely.

So alfo, the word devjz {eem: u) applicable to
lands bequeft, bequeath, give, dify fey and fuca like, to
good”é‘ “yet, forafmuch as authors do generally confound
them, and becaufe that propriety of expreflion is not fo
much regarded in wills as in other le_al inftruments of
conveyance, fo long as the teftator’s intention doth fuffi-
ciently appear ; therefore it hath not been thought ne-
ceffary in thefe different ways of -expreffion to' obferve a
ferupulous exatnefs, but to take the words in the feveral
apthors as they ftand ; and this fo much the rather, as it
feemeth in general to be an unwarrantable liberty, in re-
citing matters of law from books of acknowledged au-
thority, to prefume to vary the expreflion without neceﬂ’ary
or urgent caufe,

2. It doth not feem to be clearly fettled, what fhall be
the loweft age, at which a perfon fhall be allowed to
make a teftament of goods and chattels.

DrGibfon fays, when prohibitions have been prayed,
on fugge{’non that the teftator was not in one ¢afe feven-
teen, if) -another.cafe eighteen years of age, which it was
faid were the loweft ages afligned by the commgon law for
making a teftament of goods and chattels ; they were de-

nied
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nied in both cafes for the fame reafon, namely, that it
belongs to the ecclefiaftical court to judge when aperfon
is of age to make a will ; and if an inferior court had
given fentence againft thelr own law, there was no re-
medy but by appeal.  Gibfl 461. 2 Mod. 315. T. Fones
210.

And one reafon of limiting the fame to the age of fe-
venteen may be, becaufe (as it is agreed on all hands)
that is the proper age at which a perfon is allowed to
take upon himfelf the office of an executor ; adminiftra-
tion during the niinority of an infant exccutor ceafing at
that age.

In the cafe of Bifhop and Sharpe, M. 1704, in the court
of chancery, it is faid to have been agreed, that a female
may make a will at twelveyears; and a male at feventeen,
or at fifteen if proved to be a perfon of difcretion, 2 Vern.

69. .
# I%r Godolphin fays, an infant male at the age of four-
teen years, and female at the age of twelve years, may
make a teftament of goods and chattels. God. O. L. 23.

And in the cafe of Hyde and Hyde, H. 8 Ann. ititis {aid
to have been agreed, that a male infant of fourteen years
of age, and a female of twelve years of age, might make
a will of a perfonal eftate ; and it was faid in this cafe,
that it was {o agreed by the lord keeper Wright in the
cafe of Sharpe and Sharpe, wherein they followed the civil
law of Juftinian for their confent to marry at fuch ages.
Gilb. Rep. 74.

And 1t is true, that Juftinian fixes the teﬁammtary aze
and the age of puberty alike, to wit, in the male at the
age of fourteen, and in the female at the age of twelve,
But by the common law of England, the age of difiretion
both in the male and female is the age of fourteen; al-
tho’ the fame common law admits of Juftinian’s diftinc-
tion as to the age of puperty or confent to marriage.

And by the author of the Law of Executors, who is¥aid
to have been judge Dodderidge, it feems to be laid down
generally, that an infant of the age of difcretion, to wit,
the age of fourteen years, may make a will of goods arnd
chattels. Law of Ex. 10.

And Mr Wentworth faith, he thinks that at the age of
fourteen, being in the Judgment of law the age of difcre-
tion, a perfon may make a teftament. [intw. 214.

Finally, Sir #illiam Blackfione fays ; Infants, under the
age of fourteen if males, and twelve if females, cannot
make a teflament: which is the rule of the civil law.

Fer
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Idiot,

Lanatick,

qi¥illg. Who may make.

Tor thou‘gh fome of our common lawyers have held that an
infant of any age (even four years old) might make a tefta-
ment, and others have denied that under eighteen he is
capable; yet as the ecclefiaftical court is the judge of
every teflator’s capacity, this cafe muft be goyerned by the
rules of the ecclefiaftical law. 2 Black. 497.

Note, It is Mr Perkins, whom all the fubfequent au-
thors quote (Perk. §. 503.) with fome degree of wonder,
for aflerting that an infant of four years of age may make
a teftament. But furely this muft have been an error of
the prefs ; wbich might poflibly enough happen from a
fimilitude of the words, or efpecially of the figures 4
and 14.

But by the ftatute of the 34 & 35 H. 8. ¢. 5. /. 14.
Wills or teflaments made of any manors lands tenements or other
bereditaments, by any perfon wwithin the age of twenty one years,
Jhall nat be taken to be good or effeciual in law ; for until that
time by the common laws of this realm, they are ac-
counted infants. Swin. 74. 6th edit.

But by cuftom in particular places, they may devife
lands before the age of twenty one. Gud. O. L. 21.
Wentw. 214,

But no cuftom of any place can be good, to enable a
male infant to make any will before he is fourteen years
of age. Law of Exec. 153.

3. An idiot 1s jultly excluded from making a teftament.
Swin. 8,

Now an idiot, or natural fool is he, who notwithftand-
ing he be of lawful age, yet he is fo witlefs, that he
cannot number to twenty, nor can tell what age he is of,
nor knoweth who is his father or mother, nor is able to
an{wer any fuch eafy queftion; whereby it may plainly
appear, that he hath not realon to difcern what is to hix
profit or damage, nor is apt to be informed or inftructed
by any other: and fuch an idiot cannot make any tefta«
ment, nor may difpofe either of his lands or goods. Swix.

7Q.

4. Mad folks and lunatick perfons, during the time of
their furor or infanicy of mind, cannot make a teftament,
nor difpofe any thing by will; asd the reafon is moft
forcible, becanfc they know not what they do: for in
making of teftaments, the intcgrity and perfeétnefs of
mind, and not health of the body is requifite.  Swin. 76,

Howbeit, if thefe mad or Junatick perfons have clear or
calm intermiilions, then during the time of fuch theis
quietnefs and freedom of mind, ¥~y may make their tef-
tamehts, Suwin ¢,

An i
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And it is fufficient for the party which pleadeth the
infanity of the teftator’s mind, to prove that the teftator
was befide himfelf before the making of the teftament, al-
tho’ he do not prove the teftator’s madnefs -at the very
time of making the teftament : the reafon is, it being
proved that the teftator -was once mad, the liw prefumeth
him to continue ftill in that cafe, unlefs the contrary be
proved. For like as the ltw prefumeth every man to be
an honeft man, unlefs the contrary be proved, and being
proved, then he which is evil to be evil ftill; fo concern-
ing furor, the law prefumeth every man to have the ufe
of reafon and underftanding, unle(s the contrary be prov-
ed ; which being proved accordingly, then he is prefum-
ed in law to continue fill void of the ufe of reafon and
underflanding, unlefs the teftator were befides himfelf but
for a fhort time, and in fome peculiar aétions, and not
continually for a long fpace, as for a month or more ;
or unlefs the teftator fcll into fome frenzy upon fome ac-
cidental caufe, which caufe is afterwards taken away;
or unlefs it be a long time fince the teftator was affaulted
with the malady : for in thefe cafes the teftator is not pre-~
fumed to continue in his former furor of frenzy. Swin. 78.

Yet it is a hard and diflicult point, to prove 2 man not
to have the ufe of underftanding or reafon: and there-
fore it is.not fufficient for the witnefles to depofe, that
the teftator was mad or befides his wits ; unlefls they ren=
der or yield a fufficient reafon, to prove this their depofi~
tion; as that they did ‘fee him do fuch things, or heard
him fpeak fuch words, as a2 man having reafon would not
have done or fpoken. Swin. 78.

5. £. 3 Fa. in the ftar chamber, in Combe’s cafe it Perfon of weak
was agreed by the judges, that fane memory for the mak- underfiandiag.
ing of a will is not at all times when the party can fpeak
yea or no, or had life in him, nor when he can anfwer
to any thing with fenfe ; but he ought to have judgment
to difcern, and to be of perfeét memory, otherwife the
will is void. M. 759.

And in the cale of the marquefls of Winchefler, T. 41.
Eliz. it is faid, that by the law it is not fufficient that
the teftator be of memory when he maketh his will, to
anfwer to familiar and ufual queftions; but he ought to
have a difpofing memory, fo that he be.able to make
difpofition of his eftate with underftanding and reafon:
and this is fuch memory, as the law calls found and per-
fect memory. -6 Co. 23,

But
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But every perfon is prefumed to be of perfe¢t mind and
memory, unlefs the contrary be proved : and therefore if
any perfon go about to impugn or overthrow the tefta-
ment, by reafon of infanity of mind, or want of memory;
he mu{’r prove that impediment. Swm 77.

But if a man be of a mean underftanding, neither of
the wife fort nor of the foolith, but indifferent as it were
betwixt a wife man and a fool, yea tho’ he rather incline
to the foolith fort; fuch an one is not prohibited to make
a teftament: unlefs he be yet more foolith, and fo very
fimple and fottifh, that he may eafily be made to believe
things incredible or impoffible, and hath not fo much wit
as a child may have of ten or eleven years of age, who
is therefore inteftable by the law, for want of judgment,
Swin. §o.

6. He that is overcome with drink, during the time of

his drunkennefs, is compared to & madman; and there-
fore if he ‘make his teftament at that time, it is void in
law. Which is to be underftood, when he is {o excef-
fively drunk, that he is utterly deprived of the ufe of rea-
fon and underftanding: otherwife, if he be not clean
fpent, albeit his underftanding be obfcured, and his me-
mory troubled, yet he may make his te&ament being in
that cafe. Swm 83.
Married womane, 7. By a conftitution of archbithop Stratford : #hercas
divers perfons do binder or endeavour to hinder the free making
and execution of the teflaments of women, either fole or mar-
ried ; we decree, that nome _/}’Jall benceforih do the famz, on
pain of the greater excommunication, Lind. 173.

And Lindwoed, in his commentary hereupon, contends
for the capacity of married women to make a will, in
purfuance of this conftitution ; efpecially where fuch wo-
man hath brought a large fortune to her hufband, whe
perhaps had nothing of his own before. Lind. 173.

Two years after the makmg of this conf’cxtut;on, we
find a petition of the commons in parliamcnt, that whereas
there was a conftitution made by the prelates, that wo-
men married might make a will, it might be ordained
that the people fhould remain in the fame flate, as they
had been accuftomed to be in the times of the king’s pro-
genitors : T'o which it was anfwered as to this matter,
that the king will that law and reafon be done. Gibf.

6r.

+ And by the flatute of the 34 & 35 H. 8. ¢. 5. itis
enalted, that wills or teflaments made of any manors lands te-
-mements or other hereditaments, by any woman covert, fhall not
be taken 1o be good or effeltual in the law. {. 14.

Fezfoa in Fquor.

And
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And alfo of goods and chattels, the wife.cannot make
‘her teftament without the licence or confent of her huf-
b.nd; becaufe by the laws and cuftoms of this realm, fo
{-on is a man and woman are married, all the goods and
c? ttels perfonal that the wife had at the time of the

.ifals or celebration of the marriage or after, and alfo
n' cHattels real if he over live his wufe, belong to the
hufbznd, by reafon of the faid marriage; and therefore
with nood reafon fhe cannot give that away which was
hers, without the fufferance or grant of the owner. Swin.
88, 8

And albeit the teftament be made before the marriage,
yet fhe being inteftable at the time of her death, by rea-
fon her hufband is then living, the teftament is void; for
it is neceflary to the valxdxty of fuch teftament, that the
teftator have ability to make a teftament, not only at the
time of making thereof, when the teftament receiveth its
effence and being ; but alfo at the time of the teftator’s
death, when the teftament receiveth its ftrength and con-
firmation. Swin. 88.

And albeit the wife do overlive the hufband, yet the
teftament made during the marriage is not good ; becaufe
fhe was inteftable at the time of the will making: but if
the teftament being made during the coverture, fhe do
approve and confirm the fame after the death of her huf-
band ; in this cafe the devife is good, by reafon of her
new confent, or new declaration of her will; for then it
Is as it were a2 new will.  Swin. 88.

And altho’ the will be made before marriage, and the
wife furvive the hufband, yet it feemeth that the will {hall
not revive upon the hufband’s death. As in the cafe of
Mrs Lewis fome years ago, before the delegates: Mrs
Lewis, a widow, made a will; foon after, fhe married
again in fome time her fecond hufband died, and fhe
again became a widow, without any children by either
hufband.” The will which the made in her firft widow-
hood remained ; and being found after her death, the
queftion was, whether it was a good will or not. The
counfel for the will cited many authorities from the civil
law, and fhewed, that among the Romans, if a man had
made his will, and was afterwards taken captive, fuch
will revived and became again in force, by the teftator’s
repoflefling his liberty. But it was obferved on the other
hand, that marriage is a voluntary aét, but captivity is
the eﬁe& of compu]ﬁon. And the will was adjudged not
to be good.—And in the cafe of Forfz and Hemblinge, /U

¥
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30 & 31 ElL (4 Co. 60, 61.) it was faid, that if 2 man
of fane mremory make his will, and afterwards becometh
of non-fane memory, this is no countermand of the will,
becaufe this is done by the aét of God: But marriage is
the voluntary a& of the party, and amounteth in law to
a countermand of the will.

But yet neverthelefs, upon the licence or confent of
the hufband, the wife may make her teftament even of
his goods. Swin. 8q.

But.albeit the hufband do give licence to his wife to
make a will of his goods; yet he may revoke the fame,
not only at the making of ‘the will, but after her death,
at:the leaft (Swinburne fays) before the will be proved.
Swin. 89.

Yet fuch his confent (Dr Gibfon fays) fhall be im-
plied, until the contrary do appear; and if after her death
he doth confent, he can never afterwards diffent; and if
immediately upon the death of the wife, he difcourfes and
deals with the executor whom fhe hath appointed, as
executor, as in recommending to him a painter for ef-
cutcheons, a goldfmithfor rings, or the like, this is a
good aflent, and makes it a good will; and tho’ after
fuch affent given, he do upon the fight of the will diflike
it, and oppofe the probate, or enter a caveat, fuch dif-
agreement fhall not hurt the will; and when there is an
exprels agreement or confent that a wife may make a will,
a little proof will be fufficient to make out the continu-
ance of that confent after her death; but it is neceffary
to prove adifagreement made, in afolemn and formal man-
ner, in exprefs words, and not by implication. G/,

61, 2. -

4 But by lord Hardwicke, in the cafe of Henley and
Philips, July 17, 1740. Tho’ a feme covert has power
of difpofing of a {um.of money or any other thing, by a
writing purporting to be a will; yet after the wife’s
death, the proving it in the fpiritual court will'not give it
the authority of a will, but it wil] ftill be confidered as
an inftrument only, or an appointment of fuch fum or
other thing .in purfuance of the power; and before it is
proved in the fpiritual court as a.teftamentary conveyance,
the hufband ought to be examined there as to -his confent;
nor till then will it have the effe@ and operation of a will.
2 Atk. 49.

And when fuch.a will was brought to the prerogative
court to be proved, and a prohibition was prayed for the
hufband upon this {uggeflien, that the teflatrix was a

feme
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! feme covert, and fo, difabled by the law to make a will,
it was granted 5 becaufe tho’ the hufband may by cove-
nant depart from his right, and fuffer his wife to make a
will, yet whether he hath done fo or not, fhall be deter-
mined by the common law. Gi¥/. 462.

- If a woman have a leafe, an eftate by extent, the next
avoidance of a church, or other chattel real, thefe are
not devefted out of her into her hufband by-marriage, but
in cafe fhe overlive him, they continue to her as before,
no alienation wor alteration having been made by the huf-
band, who had power to difpofe of them by gift in his
life time, tho’ not by his will: yet fuch 2 woman in her
hufband’s life time cannot of or for thefe things, without
her hufband’s affent, make an executor or will ; - but the
dying before him, they would by the operatxon oflaw ac-
crue to him. Went. 198. Law of Tef. 33.

Another 'kind of goods, or rather intereft, a ‘Woman
may have, to wit, debts or things in a&ion, - whxch as
the former, are not devefted out 'of her by, marrlage mto
her hutband, nor yet can fhe thereof-make an executor
without her hufband s aflent, altho’ they be one degree
farther from the hufband than the faid cha;tels real ; for
that tho’ the hufband. do overlive the wife, he fhall | not
‘be intitled to them, as -to the former. But if the wife
makes him-executor of thefe, as the may; or if after her
death, he takes out adminiftration of her goods, then he
is thereby intitled to them, \k’/}mt. 199. Law of,, Tr/i
; 4.
33B§t it is faid, if a woman hath pxp money or z. Tepa_
rate maintenance fettled on her, and fhe by manaovcment
or. good houfewifry faves money out of it, fhe may d(fpo(e
‘of fuch money: fo faved by her, or of any Jewels bought
with it, by writing in natyre of a will, if the die before
her hufband, and fhall have. it her felf if fhe furvive him,
and the fame thall not be liable to the, uﬂ)apd’s debts
Swin. a..95.. Viner. Baron and Feme. R. a. 16.

And altho’ a fenie, covért is fo. entxrely under the power

of her hufband; that fhe cannot make what in plopnety
of fpeech is a will; yet fhe may make what is called an
appointment.  And the ufual way is, for the intended huf-
band to enter into a bond before marriage ip a penal f'um,
conditioned to permit his wife to make a will, and to dif-
-pofe - of money or legacies ta fuch. a value, and tg pay
what the fhall appoint, notexceeding fuch a va]u;, and
in fuch cafe, if after the mamage, and during the cover-
ture, {he makes any writing purportipg | “her. will, and dif-/
: VoL, IV E pofes

49



5O

i3, Who may make.

pofes legacies to the value agreed, tho’ in firiGtnefs of law
fhe cannot make a will without her hufband ; yet this is a
good appointment, and the hufband is bound by his bond
to perform what is appointed. Swin. a. g4. 1 Vern.
244.
4jr\nd in 1 Mbd. 211, it is faid, that the hufband may
bind himfelf by covenant or bond, to permit his wife by
will to difpofe of legacies, and this will be fuch an ap-
pointment as the hufband will be bound to perform; yet
it doth not operate as a will, neither ought it to be proved
in the fpiritual court; for the property pafleth from him
to her legatee, and it is his gifc: And therefore if the
legatee dieth before the wife, fuch legacy is not lapfed ;
for this in ftri¢tnefs is only the execution of a truft, and
the executor or adminiftrator of fuch legatee fhall be in-
titled.

But in the cafe of Fenkin v. Whitehoufe, M. 31 G. 2.
By lord Mansfield Ch. J. In a caufe of Rofs v. Ewer, in
chancery, July 5, 1744; There was a power to a feme
covert to appoint by will. And the lord chancellor held
clearly, tho’ fuch will operates as an appointment, that it
muft be proved in the (piritual court; and he would not
proceed, till the will was fo proved. He faid, it was not
material for him in that cafe to confider of the precife
form in which it was to be proved, whether by a firiék
probate, or by granting adminiftration with the appoint-
ment in pature of a will annexed; and therefore that
point was not entered into; but the falt, that the paper
was her will, in cafe fhe had power to make one, muft be
eftablithed by the ecclefiattical court; for fuch an appoint-
ment is in the nature of a will, and attended with all the
confequences of a will. And as to the point, that money
difpofed under the execution of a power, by fuch a will,
thould not lapfe; this was fully confidered, and contra-
di&ted, in the caufe of the duke of Marlborough, v. the
ear! of Carlifle and others, Nov. 28, 1750. The cafes
that have been cited in this caule fhew, that adminiftra-
tion may be granted, with the appointment annexed ;
which proves it to be teftamentary : For nothing can be an-
nexed to an adminiftration, but a teftamentary difpofition ;
which is proved and eftablifhed by the ecclefiaftical court
in that form, Butif the queftion be, Whether the wife
had a power to make an appointment in the nature of 2
will, and thereby to deprive the hufband of any benefit,
which by law would devole upon him in confequence of
her death; that is a queftion proper to be confidered at

law ;
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Jaw: and if fhe hiad no fuch power, this court will grant
a prohibition. Burrew, 431.

If in the cafe where a feme covert cannot make a tefta-
ment without the hufband’s licence, the hufband grants a
licence to the wife to make a teftament of a certain portion
of his goods, and the wife {o licenfed doth make one
teftament, and afterwards another, and perhaps a third or
fourth; the licence fhall be underftood of the laft tefta-
ment, and not of the firt.  Law of Teff. 37.
 But if a feme covert is executrix to fome other perfon,
and in that right hath divers goods and chattels; thefe
are not divefted out of her, becaufe fthe hath them not
merely to her own ufe, but as reprefenting the perfon of
another: and therefore in this cafe (Swinburne fays) the
wife may, for the continuation of the executorfhip, make
an executor, and confequently a teftament, without the
confent or aflent of her hufband. Swin. 8g. Law of
Teft. 34.

But this rule, that a feme covert executrix may make
her will of thofe goods whereof fhe is executrix, is re-
ftrained in two cafes:

The firft is, where the doth not make an executor, but
bequeaths the goods whereof the is executrix, by devife or
legacy ; in this cafe the will is void, becaufe an executor
may not difpofe of the goods of the teftator otherwife than
to the ufe of the teftator, to the payment of his debts
and performance of his will, and therefore may not give
or devife the fame by legacy, for that were to difpofe of
the teftator’s goods as if they were the proper goods of
the executor, and to convert the fame to the private ufe
of thelegatee and not the ufe of the teftator. But when
an executor doth only make another executor, the fecond
executor doth fland chargeable and accountable for the
diftribution of the firft teftator’s goods to the ufe of the
fame teftator as did thc former executor, and is not by
the laws of the land reputed for the executor of the ex-
ecutor, but of the former teftator, and fo is not a legatee.
Law of Teff. 35, 36. Swin. go.

The fecond is, where fhe is not only executrix, but
‘legatee alfo, and hath accepted of the thing bequeathed
not as executrix, but as legatee; and in this cafe the will
of the feme covert is alfo void. For fhe taking the thing
bequeathed not as ex:cutrix, but as legatee, doth thereby
make it her own proper goods, and confequently her huf-
band’s ; and therefore cannot be given from him, with-

out his licence or confent. If it doth net appear whe-
E2 ther
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ther the.wife took the lhkng bequeathed as ‘ekeéuérix,pbi‘

Jegatee ; it fhall be prefumed, fhe took it as exucutrlx.
Swzn. g0. Law of T/I" 36. N

And altho’ a feme covert being emcnmx mav make her
tetament, and appoint an executor of thefe goods which
fhe hath as exccutrix, and not as ]em:e, without her
hufband’s aflent ; yet h e profit and fruit which arife out
of thofe ‘goods wl ich fhe hath s, ex"cu Tix during the
marriage, as calves, lafnus, and fick like u“Oﬁt of Kine,
fheep, and cattle, do belong to 'thé hufband ‘and not to
her felf as executrix; and Lhercfore The cannot make her
teftament of fuch fruxta and proht, wn.hout Her hufband’
approbation. Swin, o Lawoij? 36.

H. 4 G. 2. ]ng and Bettejwort/) Manda mus to orant
adminiftration to Fobn Cu//om, of _/oa;z his wife. Return,

.that by articles before marriage it was agreed2 that the

wife fhould have power to make a"will, 4nd dhpo of
her leafehold eftate; that purfuant to this power, - e
made a will, and her mother executr %, who has duly
proved the fame. T'o this return’ it -was obje&ed that
fhe might have things in action not covered by the deed‘
and the hufband was 'in all everits intitled to an admxm_
firaticn to them. On the other hand, it was mfﬁed,,
that with the confent of the hufband {he might make 2
will; and here is'lis confent by bvmrr party to the deed.
But by the court; 2 gm\ ral confent’ to make a will dot

not feem fufficieint, but there'fzculd be a confent to, t}‘at
particular will: baﬁdcc, this is goiny bL)onJ her power,
which did not extend to the malcmg a5 executor, hls
is racher an appointment, which in c‘iui:y will eontrod
the adminiftration as to \he leafekold eANW, than a w:Qll)

‘And as thére mey be other efie&s Hot covered by the
deed, the return is ill, and there mufl be a peremptory

mandamus.  Stre. 891,

Vg, That tefament is to be npﬂie& which is mad\.
upon juft ﬂar, t’hat is, fuch 3 fear as may move a con-
“ftant man; as the T¢ar'of death, or of bodil y hurt, or of
mpr=funment or of the lofs of all or moft part of one’s
gO()da? 01,me H lfe Wh cr»qf no certam rule can be de-
Jivered; Dut it is leftto the difcretion of the judge,’ Who
‘ought not ‘only, to conﬁder the quality of the threatning s,
‘but alfo the perfons s well threatning, as threatned ;

the threatning, his Povvpr and dllpoﬁtlon, in the per[on
“threatned, the‘fex, age, courage, puﬁllamm*ty, anfl’ the
“like. But if ‘the teftator afterwards s, when ther¢ Is no
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cawfe of fear, do natify and, confirm the teﬁamenfg, it
feemeth to be good in law. Swm 475 476

1f a man makes a will in his ﬁckuefs, at the over 1m-
partunity of his wife, to the end he may be quict; this
fhall be faid to be a will made by ref’cramt and fhall not
bg good.  Syyl. 427. e

But if the perfon who makes the motion be not any
ways fufpe&ted; and it alfo appears by fome conJeé’cmes.
that the fick perfon had a defire to make hxs will; in thls.
cale the teftament is good. Law of Tefl. §

T. 1725.. Stephenton and Gardiner. A bl” wias Perfoﬂ circum<
brought to fgt g.ﬁde a will relating to a perfonal eﬁate“““d by fraud,
on]y, and to ﬂ:ay the probate thereof, fetting forth that.
the will was gamed by fraud, and by,mifreprefenting the.
p}amtlffs, who were the half brothers and fifters of the
teltatrix; and alledging, that the will was falfly read to
her; and fetting forth divers mﬂ;ances of fraud, on the.
part, of the defcndants, in procuring this will. The de=
fendants, as'to that part of the bill. which ought to fet’
afide the will, and to ftay the proceed.mg, demurred. to. the
Junfdm‘hon of the .court; forafmuch & upon the face of
the bill it appeared, that the plaintiffs were improper to'
fue here, in regard the fpiritual court had the proper cog-
njzance of wills relatmg to perfonal eftates, and could
determine fraud’ concerning them.  After which, motions,
were made before the lords commiffioners and the lord
chancellor King for an injun&ion. But the court was

againf} it: for the fpiritual court hath jurifdi&ion of
f,raud relating to a will of a perfonal eftate, and can ex-
amine the partics by allegation touching this fraud ; and
if the will was falﬂy read to the tcﬁatux, then it is not
her will. 2 P, #ill. 286.

T, 1686. Archer and Moffe. The teﬁator when in
perfedt health, had made his ‘will, and thereby gave to
the plaintiff drcber bis nephew the greateft part of his
perfona] eftate, to the value of 5oool But one Brz(/get
Sandyman, his maid fervant had in his ficknefs prevailed
upon him to make another will, and to marry her a week
before his death, when he lay in his fick bed, at fix of the
clock at night, tho® it was really proved by two minifters,
that fhe was a year before actually married to the defend-
ant Moffe, and was then his wue, and that Mjé pro-
cured.the licence for the marriage of the teftator to Brid-
get; and this will being fet up by Afyfe (executor to
Brzdget), tho’ it appeared that there was as grofs a prac-
tice as could be in the gaining the will) the teftator being

, =3 non
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non compos mentis both at the time of making the will,
and alfo at the time of the {uppofed marriage, and that in
his health he knew that Mo/ and Bridget were married),
and that Bridget fupprefled the firft will ; yet that will fo
fet up, being proved in the prerogative court, and the mat-
ter in queftion relating only to a perfonal eftate, the lotd
chancelor was of opinion, that whilft the probate ftood,
the matter was not examinable in chancery : and tho’ the
fraud was fully proved and opened to him, he would not
heay any proofs read, but difmified the bill. 2 Vern. 8.

But tho’ 2 will gained by fraud, and proved in the {pi-
ritual court, is not to be controverted in equity; yet if
the party claiming under fuch a will comes for equity in
the court of chancery, he thail not have it. 2 Vern. 76.

M. 1715. Goffé and Tracy. It being urged, that a will
concerning Jand is only triable at common law, and that
the party there may take advantage of any fraud or im-
pofition on the teftator, and therefore not proper to be
examined into or fet afide in equity upon pretence of
fraud or furprize; the lord chancellor held, that there
might be fraud in obtaining a will that might be relieva-
ble in equity, and of which no advantage could be taken
at law; as if a man agree to give the teftator 20001 in
bank bills, if he will devife his eftate to him, and on the
delivery of fuch bills makes his will, and devifeth his
eftate unto him, and the bills prove to be forged or coun-
terfeited. 2 Vern. 500. -

But in the cafe of Branfby and Kerridge, July 28, 1728
in the houfe of lords, it was decreed, that a will of a real
eftate could not be fet afide in a court of equity for fraud
or impofition, but muft be tried at law on Devifavit vel
mon, being a matter proper for a jury to inquire into,
Law of Tefl. 60, Vin. Devife. Z. 2.

10. Thofe who are deaf and dumb by nature, cannot
make any kind of teftament or laft will ; unlefs it do ap-
pear by {ufficient arguments, that fuch perfon underftand-
eth what a teftament meaneth, and that he hath a defire
to make a teftament: for if he have fuch underftanding
and defire, then he may by figns and tokens declare his
teftament.  Swin. g5.

11. Dr Ayliffe fays, generally, that perfons who are
blind cannot make their wills. "4yl. Par. 531.

But Dr Swinburne fays, he that is blind may make a
nuncupative teftament, by declaring his will before a fuf-
ficient number of witnefles. And be may make his tefta-
sent in writing, provided the fame be read before wit-

nefles,
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neffes, and in their prefence acknowledged by the tefta-
tor for his laft will. Butif a writing were delivered
to the teftator, and he not hearing the fame read, ac-
knowledged the fame for his will, this would not be fuf-
ficient; for it may be that if he thould hear the fame read,
he would not acknowledge the fame for his will. Swin.

6.
? And it feemeth beft, that it be read over to the teftator,
and approved by him, in the prefence of all the fubferib-
ing witnefles; and this the civil law did exprefsly re-

uire in the cafe of a blind man’s will: But in England
&is ftri¢tnefs feemeth not to be precifely requifite, if there
thall be otherwife fatisfaltory proof before the court that
the identical will was read over to him, altho’ it was not
in their prefence: And fometimes the fingle oath of the
writer hath been allowed fufficient by the court of dele~
gates, to prove the identity of the will.

And what precautions are neceflary for authenticating
a blind man’s will, feem in like degree requifite in the
cafe of a perfon who cannot read. For tho’ the law in
other cafes may prefume, that the perfon who executes a
will knows and approves of the contents thereof; yet
that prefumption ceafeth, where by defe&t of education he
cannot read, or by ficknefs he is incapacitated to read the
will at that time,
12, Whofoever is lawfully convicted of high treafon, Traytor.

by verdi&, confeflion, outlawry, or prefentment ; befides
the lofs of his life, fhall forfeit to the king all his goods
and chattels, and all {uch lands tenements and heredira-
ments as he thall have in his own right, ufe, or poflef-
fion, of any eftate or inheritance, at the time of fuch
treafon committed, or at any time after; and fo confe-
quently is inteftable. Infomuch that traytors are not
only deprived of making any teftament, or other kind of
laft will, from the time of their conviction ; but alfo the
teftament before made doth by reafon of the fame con-
viétion become void, both in refpeét of goods, and alfo
in refpect of lands tenements and hereditaments. Swin.

 But if any perfon, being attained of treafon, obtain
the king’s pardon, and be thereby reftored to his former
eftate ; then may he make his teftament, as if he had nct
been convi@ed : or if he make any before his conviction
and condemnation, the fame by reafon of fuch pardon re-
covereth its former force and effe&.  Swin, g7.

But
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Butifa tréyﬂto: hé.th go'o’ds as exec,'u_’tor‘to énothe;‘,r the'
fame are not forfeited : whence it follows, that of fuch
goods he may make his will.  Swin. g7.

-

+

'13. If any perfon be condemned of felony,' he ought to
fuffer death, and the king fhall have all his goods, where-
foever they be found. And if he have any freehold, it
fhall forthwith be feized into the king’s hands, and he
fhall have the profit thereof by the fpace .of a year and
a day; and alfo wafte; and after the king hath had the
year, day, and wafte, the land fhall be reftored to the
chief lord of the fee. Felons therefore lawfully con-
victed, cannot make any teftaments, or other difpefitions,
of ‘any goods or lands ; becaufe the law hath difpofed
thereof already. Swin. ¢8. L
But a pardon’ reftoreth them. to their former eftate,
Swin, 8. ‘ o
‘14. If a man do willingly kill himfelf, his teftament
(if he made any) is void, both concerning the appoint-
ment of the executor, and alfo concerning the Jlegacy or
bequeft of any' goods ; for they are confifcate., Swin,
106. S o - P
But if the teffament be of lands, it feemeth it ié'pct‘
void ; becaufe a felo de fe doth_ not forfeit any lands of
inheritance, - for o matt can forfeit his Jands wi:bédﬁfa‘nf
attainder by courfe of law. 2.7 " )

- 15. An outlawed perfoh’ 1% not only oy't of ‘i,f;g!lii‘hg’,s,
prote&ion, and oyt of ‘the aid of law, but" alfo’ all his.
goods and chattels ar¢ forfeited t8: the kihg by means of
the outlawry, altho’ he were joutlawéd.but in, an a@ion
perfonal ; and altho? the action, weté Hot ‘juft,” negerthe-
Jefs his goods ahd chiattels ‘are forfeifed, by reafon of his.
contempt in' not appearing : 48d fherefore he.that is out-
lawed cannot make his teftament of his goods fo forfeited.
Swin. 107. o I . :
Howbeit‘it‘ feeméth, that he who is outlawed in an ac-
tion perfonal, may make his teftament of his lands ; for
they are not forfeited. Swin, 107. .
Alfo 2 man outlawed il a pérfonal a&ion may in fome

- cafe make executors; for he may, have debts upen con-

Extf‘ommunicate.

traét which are not forfeited to the king‘: and thole ex-
ecutors may have a writ of error to reverfe the outlawry.
Cro. El. 851. S o

16. It feemeth to be thé better opinion, that an excom -
municate perfon may make a teftament; unlefs he be ex-
communicate with that great curfe, which is called ana-

SH

thema,
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thema, which is not to be inflicted but.upon great caufe,’
with great deliberation and: folemmty Swin. 10 o

And.in this cafe (of the'greater excomimunitation, -as’
it fecmelh) lord Coke obfarveq, that: an excentmunica~
tion is a greater difability than an outlawry; for if @
plaintiff; who is an executor, be *outlawed, - his ‘outlawry
cannot be pleaded to difable him from procecdmg in the
fuit, becaufe it is in the right of ianother; but if he is
excommunicate it is otherwife,: becaufe every man-that
converfeth with {uch a perfon 1s texcommunicatéd him-
felf. 1 ]ry} r34.. That is, after he-is denounced ex-
communicate, and' they are admonifhed not to converfe

'thh hlm.' Ayl. Par. 266

II Of what thmos a W111 may be made.

. Lord Coke fays, at the common: law (by which he Lands.
muﬁ be underftood to ﬁgmfy the common law fince thé
conqueft) no-lands or tenements were' devifable by any
laft will and teftament, nor ought to-be transferred from
one to another, but by folemn livery of feifin, matter of
record, or fufficient writing'; but by eertain cuftoms in
fome boroughs they were devifable, - 1 Inff. 111,

But altho’ lands might not be difpofed by will, yet a
device was found out, and a diftin€&ion mzde between the
land and the ufe and profits of the land; whereby feoff-
ments to ufes came in practice ; by virtue whereof a per-
fon might difpofe of the ‘profits, tho’ ke could not dif-
pofe of the land itfelf.  Bright’s Tenures. 172,

And the way was this : They conveyed their full eftates
of their .lands to friends in truft; properly called feoffces
in truft; and then they would by their wills declare]
how their friends fhould dlfpo{e of their lands; and if
thofe friends would not perform it, the court of chancery
was to compel them by reafon of truft ; and this' troft
was called the ufe of the land, o as the feoffecs had the
}and, and the party himfelf had the ufe; which ufé was
in cqu‘i’ty to take the- profits: for himfelf, and that “the
feoffees fhould make fuch an eftateas he fhould appoint
them ; and if he appointed none, then the ufe thould go to
the hexr, as theeftate it fe}f of the land thould have done}
for the ufe was to the eftate, liké a flraddw fol;owmg thf.
body. Lord Bacen’s Ufe of the Law. 152,V .

But by this courfe of putting lahds into ufe, there Wwere
many inconveniences; as, namely, a man that'had caufe

o
b ¢
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to fue for his land, knew not againft whom to bring his
a&ion, nor who was owner of it; the wife was defrauded
of her thirds; the hufband of being tenant by curtefy;
the lord of his wardthip, relief, heriot, and efcheat; the
creditor of his extent for debt; the tenant of his leafe:
for thefe rights and duties by the law were due from him
that was qwaer of the land and none other, which was
now the feoffee of truft ; and fo the old owner, which we
call the feoffor, fhould take the profits, and leave the
power to difpofe of the land at his difcretion to the feof-
fee ; and yet he was not fuch atenant as to be feifed of
the land, fo as his wife could have dower, or the lands
be extended for his debts, or that he could forfeit it for
felony or treafon, or that his heir could be ward for it,
or any duty of tenure fall to the lord by his death, or that
he could make any leafes of it. Bac. 153.

Which frauds, by degrees of time as they increafed,
were remedied by divers ftatutes ; as namely, by a ftatute
of the 1 H. 6. and by another of the 4 A. 8. it was ap-
pointed, that the action may be tried againft him which
taketh the profits, which was the ceffuy que ufz ; by a fta-
tute madein ther R. 3. leafes and eftates made by ceffuy
que ufe are made good, and eftates by him acknowledged ;
by a ftatutein the 4 H. 7. the heir of cefluy que ufe was
to be in ward ; and by a ftatute in the 16 A. 8. the lord
was to have relief upon the death of any cefluy que uje.
Bac. 153.

W hich frauds neverthelefs multiplying daily, in the end
in the 27th year of king Hen. 8. the parliament purpof-
ing to take away all thofe ules, and to reduce the law to
the ancient form of conveying of lands by publick livery
of feifin, fine and recovery, did ordain, that where lands
were put in truft or ufe, there the pofleflion and eftate
fhould be prefently carried out of the friends in truft,
and fettled and invefted on him that had the ufes, for fuch
term and time as he had the ufe. Bac. 153, 154.

And by this ftatute of the 27 H. 8. the power of dif-
pofing land by will, is clearly taken away amongft thofe
frauds : whereupon §n the 32 H. 8. another ftatute was
made, by which it is enalted, that every perfon baving
any manors lands tencments or hereditaments, holden in ficage or
of the nature of focage tenure, fball have full and free Liberty
power and authority, 1o give difpofe will and devife, as well
by his lafl will and teflamens in writing, as otherwife by any
all or «fls lawfully executed in bis life, all his fard manors

lands
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lands tenements or bereditaments, or any of them, at bhis free
will and pleafure.

And in the fame flatute there are feveral reftri&ions
and limitations with regard to the devifing of lands helden
by knights fervice ; which were further explained by the
ftatute of the 34 €5 35 H. 8, ¢c. 5.

And finally, by the ftatute of the 12 C. 2. . 25. te-
nures by knight’s fervice were abolifhed, and all tenures
turned into free and common f{ocage.

So that now a man may by his will difpofe of his whole
landed property, except his copyhold and other cuftom-
ary lands, which are devifable or not, according to the
cuftom of the refpetive manors,  And generally, a de-
vife of copyhold will not pafs, without a furrender to
the ufe of the will.

But in cafe of achild, or widsw, it is otherwife; for a
court of equity, in favour of thefe, will fupply the dee
fe&t of furrender, 2 Vezey, 582.

So alfo where there is a general devife of real eftate
to pay debts, and there is no real eftate but copyhold ; the
court will fupply :he defect of furrender for the benefit of
creditors. Jd.

Alfo where 2 copyhold is in the hands of truffees ; the
perfon for whom the lands are holden in truft may devife
the fame without furrender : becaufe, the legal eftate be-
ing not in -him but in the truftees, he cannot furrender,
2 Atk. 38, 1 Vez. 489.

And altho’ the court will fupply the defe&t of a fur-
render for the benefit of children; yet the rule doth not
extend to grand children, or to a natural child, and con-
fequently not to any more diftant kindred, 2 Vez. 582.
1 Wilfony 161.

And where a man, feiled of copyhold lands, furrenders
the fame to the ufe of his will, and executes a will, al-
the’ it is not attefted by any witnefles, yet it thall dire&
the ufes of the furrender; for the claufe in the flatute
which requires the teftator’s figning in the prefence of
three witnefies, is confined only to fuch eftates as pafs by
the ftatute of wills of the 34 & 35 H. 8. which doth not
extend to copyhold, 2 Aikyns, 37.

2. By the 9 G. 2. c. 36.  No manors, lands, tenements, o046 ¢ chunie
yents, advowfons, or other hereditaments, corporeal or incorpo-table ufes,
real, whatfoever 5 nor any fum or fums of money, goods, chat-
tels, flocks in the publick funds, fecurities for money, or any
other perfinal eftate whatfoever, to be laid out or difpofed of in
the purchafe of any lands tcrements or bereditaments, fhall be

given
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given or appuinted Iy, will, 1o, ay perfin or perfons, bodies
politick or corpatate; or otherwife, for any efiate or interef
whatfoever, in truft, or for the. benefit of, any charitable ufes :
but the fame fhall be done by deed indented, rwelve months at .
leaft before the death of the danor, 10 be inrolled within fix .
months after the execution in the high court- of chancery s, and
the fame. to, take -¢ffelt. immediately aftér the execytion for the
charitable ufe tntended., - S
3. By the ftatute of the 29 C. 2. c. 3. Ay effate pur.
auter vie fhall be devifable by a will in writing, figned by the
party fo devifing the fame, or by fome ather perfon in his pre<-

fence and by his exprefs direltions, attefled and [ubfiribed in

the prafence of ihe devifor by three or more witnelfes.; and if no.
Juch devife thereof be made, the jame [bull be, chargeable in the
bands of the beir, if it fball come to him by reafon of a fpecial.
eccupancy, as affets by defient, as incafe of -lands in fee fim-
ple 5 and.in eqfe there be no [becial eccupant thereaf, it fhall
20 1o the executors or adminifirators of the party that.had the.
eflate thereaf by virtue of the grant, and fhall be affets in their
bands. . 1. 12. ‘

Pur auter vie] Thatis, being held by leafe during the '
life of another perfon, .

- §pecial gecupant] A fpecial occupant is, where an eftate
for life is made toa man and his heirs; in {uch cafe, the
heir fhall haye the eftate, after the deccafe of his anceftor,
as fpecial occupant, or as a perfon particularly defcribed, to

‘whom the eftate fhall go aftet the leffee’s death,

4. One that hath mondey to be paid to him on a mort-

- gage, may devife this money when it comes.. Gdd. O. L.

. .
39And if the feoffee in mortgage, before the day of pay-
ment which fhould be made to him, maketh his executors
and die, and his heir entreth into the land 2s he ought;
it feemeth in this cafe, that the feoffor ought to pay the
money at the day appointed to the executors,  and not to
the heir of the feoffee : but yet the words of the condi-
tion may be fuch, as the payment fhall be made to the
heir ; as if the condition were, that if the feoffor pay to
the feoffee or to his beirs {fuch a fum at fuch a day, there
after the death of the feoffee, if he dieth before the day
limited, the payment ought to be made to the heir at the
day appointed. 1 Infl. 209, 210. o -
And hereby it appeareth, that the executors da more
reprefent the perfon of the teftator, than the heir doth that
of the anceftor; for tho’ the exeeutor be not named, yet
the
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the law appomv him to receive the money, | but fo doth
not the law appoint the heir io recelve the money unlefs
he be named. 1 Inf. 205, 210, ¢

5. A perfon may devife by his will the right -¢f ‘fre- adesuinn,
fenting to the next avoni ncé? or the” inhéritance’of ap
advowfon. And if (uch (’Iewfe bé made By the incum=
bent ¢f the church, the mherxtance of the aavb\a Tin being
in him, itis ogod tho he dle ’x;wunbent for Tho’ the
teﬂ:amcnt hath no eﬂe& t iy the delath of the - teftator,
yet-it hath an mceplxon m s ife tu‘w ¢ whd foit i3, the?
he appomt by his will who il be _prefented’ by‘the"ex-
ecumrs or that one exécutor fhdll prefeht the dther, or
doth dcvx(" fhiat his executors {haﬂ grant the ad\rowfon tb
fuch'a man Wef. c. xo. ‘“ - ¢

b. If upon ‘articles for a'purcpafe, the putchafer - die, Lands contratt-
havmg devifed the land befoxe a conveyance’ eXEcm'ed the ed for, but not
> land, wxli pafs in equity’ for the teftator hud Aiequity to ¥
recover. the tand, and’ the véndor frocd ‘truftee for the
teﬁator, nd as “he thould apgomt till a convéyance exe-
cuted. " 1 Chanc. Caf. 39. 3 Vern. 67.

For the; vendor of the eftate is,” from the’ tinte "of his
‘Contrilty conﬂdered as a truftee for the purcha‘fer " and
"the vendee, as to the: money, Is “confidered s a truftee
for the veador. 1 Atkyns 573. TR
f So'if 2 man covenants to lay out a fum of money in the
purchafe of lands,, generaﬂy ; and deviféth his real eftate
before he hath.made fuch a purchafe : the money. to be laid

out will pafs to the devifee. Id. J e

But if'a man, "having made his will, aftérwards cori-
tra&s for the" purchafe of lands ; ‘the’ linds contracted
for w;Il not pafs by the will, bue defcend to th‘e heir at -
J law. 14 e
 “But if agood title cannot_be made of the lands; as
the heir in fuch ‘cafeé cannot have the lands, fo he {hall
not hav ,the money intended to be laid out. 74

T If a‘man have a Iea(e for never fo mdny years, de-
termmab}e upon life or ives, that is, if fuch or ‘fuch live
“fo ]ong, nt‘a.s eftate may well enough be given and dlf—
poled by willy becaufc it {$Dit a chattel, Wens. Ig.

8. M ; Wentworth (/y 'If one havinga leafe for many perm for years,
years, as an hundred, ﬁve nundred more or lefs, doth
de\y{ffe aqd b\,qmatb the fame to/ and tHe heirs maie of hxs
. body, gndfor want of fuch iffue to B. dnd the heirs male
ofhls b9dy!, and A4 diéih, b aving 'Tuc a'fon ) the torm

1all’ yot 0, t0 his o, bt to’ hvs eyecutor or admii-
ml’crator :OTor i Caniiot be'made 4 iatkér of inlieri*iide.

‘ b So
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So if 4 had died without iffue male, the term fhould not
have gone or remained to B, but to the executor or ad-
miniftrator of 4. Went. 45.

So if an advow(on, or any other hereditament, granted
or devifed to one and his heirs for a hundred years ; or if
fuch a termer grant a rent out of the land to 4 and his
heirs, or to the heirs, or heirs male of his body : yet fhall
the fame go to the executor, and not to any heir ; for it
being derived out of a chattel, cannot be any freehold or
inheritance, but is itfelf a mere chattel. Went, 54.

Debts or things ~ g. Albeit by deed of gift made in the lifetime of any
in altion, perfon to another of all his goods and chattels, debts or
things in aétion do not pafs; yet if the teftator by his laft
will and teftament, do give or bequeath to another any
debt due unto him, or a thing in adtion belonging unto
him, the legacy is good and effeGtual in the law, and may
be recovered in this manner, that is to fay, if the tefta-
tor do make the legatary executor of that particular debt
or thing in a&tion bequeathed, then the legatary as ex-
ecutor thereof may commence fuit in his own name, and
recover the fame to his own ufe, againft him by whom
it was due; but if the teftator do not make the legatary
executor of the debt or thing in a&ion bequeathed, then
his remedy lieth in the ecclefiaftical court, where he may
convent the executor, and compel him either to fue for
that debt in a court competent, and upon recovery and
payment thereof to pay it over to the legatary, or elfe to
make a letter of attorney to the legatary for the recovery
of the debt or thing in aétion bequeathed in the name of
. the executor to the ufe of the legatary. Swin. 187, 188,
Things which 10. Albeit the teftator have no fuch thing of his own
the teftator hath 55 j5 bequeathed, yet neverthelefs the legacy is good in
mocof hisown. 1w ; therefore if the teftator do bequeath a horfe or a
yoke of oxen, the legacy is good inlaw, tho’ the teftator
have neither horfe nor ox of his own. But who fhall
make choice, in this cafe, of the thing fo bequeathed, is
a quettion not to be negleted : and the folution is this;
that if the words of the dzvife be direéted to the lepatary,
as if the teftator thall thus fay, I will that 4 B fhall have
a horfe, the choice doth belong to the legatary ; but if
the words be direfted to the executor, as if the teftator
thall thus fay, I will that my executor giveto 4B a
horfe, the .letion doth belong to the executor. Pro-
vided neverthelefs, that to whomfoever the ele@ion doth
belong, whether to the legatary, or to the executor, they
muft not be unreafonable in their elelion, but frame
2 them-
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themfelves according to the meaning of the teftator;
otherwife the legatary might make choice of the beft horfe
in the country, and the executor of the worft, contrary
to the meaning of the decealed. Swin. 188.

11. If there be two jointenants of lands, and one of
them devifeth that which to him belongs, and dieth ; this
is no good devife, and the devifee takes nothing, becaufe
the devife doth not take effe&t until after the death of the
devifor, and then the {urviving jointenant takes the whole
by prior title, to wit, from the firlt feoffment. Gilbert
on Wills. 1z0.

And altho’ the jointure is fevered before the teftator’s
death, yet if the will be made before the feverance, it
will have no effe& ; unlefs there is a republication of the
will after the partition. Bur. Mansf. 14g6.

So alfo 2 man cannot give or bequeath by will, any
of thofe goods or chattles wh/ich he hath jointly with aa-
other : for if he thould bequeath his portion thereof to a
third perfon, this bequeft is void by the laws of this
realm; and the {urvivor, which had thofe goods or chat-
tels jointly with another, fhall have that portion fo be-
queathed, notwithftanding the faid will.,  Swin. 189,

But otherwife it is with tenants in common. Gud.
©.L. 131,

12. By the 20 H. 3. c. 2. Widows may bequeath the crop
of their ground, as well of their dowers, as other their lands
and tenementsy faving to the lords of the fee all fuch fervices
as be due for their dowers and other temements.  And this is
only in affirmance of the common law. 2 /n/2.80. But
by the 27 H. 8. c. 10. 4 married woman baving a jsinture
made, fhall not have any dowry of the refidue of her bufband’s
lands.

By the 28 H. 8. c. r1. If the incumbent before his death
kath caufed any of his glebe land to be manured and fown, at
his proper cofts and charges, with any corn or grain; ke may
make and declare bis teflament of all the profits of the corn
growing upon the 1{az’a’ glebe land fo manured and fown. {. 6.

But if the teftator is leflee for years, and fow the land
a thort time before his leafe expires, and then dies, be-
fore the .corn can poflibly be ripe within the term, in
this cafe a devife thereof is void, becaule he himfelf could
not have reaped it after the expiration of the term, if he
had lived. Swin. 191.

13. Not only that thing may be devifed or bequeathed
by the teftator, which is truly extant, or hath an appa-
rent being at the time of the making of the will or death
of the teftator ; but that thing alic which is notin rerum

natura,
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patura, whillt the teftator liveth therefore it is lawful
for the teflator to bequeath the'corn whigh fhall be fown
or ~grow in fuch foil after His death; or the lambs which
ﬂla]l come of Jms flock of fheep the next year, depaﬁurmg

“in fuch a-fie] ‘But if there be o' fuch corh- growmlg in

Things belong-
ing to the free-
bold,

o UROTY M3l

that foil, nor any lambs arifing out of that flock, then the
legacy 1s°de{’:1tute of effelt, becaufe no-fuch thmg’ls’ex-
tant at 4ll, as was bequeathed But if the teftator devife
2 certain quan.tx ty of grain- br’ number of lambs, as for
the purpo’[e, twenty quarters ‘of corn or twenty lambs,
and doth will and devife, that the fame fhall be paid out
of the corn’“which fhall grow in"fuch a field, or arife out
of - his’ ﬂ’leep depaﬁurmg in“fuch a ground ; tho’ not fo
much or no corn at all there'grow, or not any or not fo
many lambs  there arlfe, yet neverthelefs the exetutor is
compellable by law to pay the whole legacis'intirely;
becaufe the mentidn of the foil'and of the fleck, was ra-
ther by way of demonﬂ:ratlon than by way- of tondmon,
rather {hewing how or by what means the faid ‘legacy
Inrght be paid than whether it Thould be paxd atall yea or
Swin. 186. '

14 ‘Thofe things which after the death of the tei’cator
defcend-to the heir of the deceafed, -and.not to his execu-
tor, cannot be devifed by. tel’cament except in {uch cafes
wherein it’ 19 lawful to devife the Iandsi tenements or he-
reditaments.™ And therefore if 2 man feifed of land in
fee or fee tail, bequeath his trees growing upon- “the faid
Yand-at the“time of his death ; this devife is not good €Xx-
cept as ‘before : but if he devife the corn ‘growing upon
the fame “land at the time of his death, from the heir to
fome other perfon,-this devife is good albeit the land
whereupon, if groweth be not devifeable, And the reafon
of the difference is, becaufe the trees are parcél of the
freehold, and defcend together with the land to the heir,
and not to the executor: but it is not fo of corn; for
the fame fhall go to the executor as parcel of the teftator’s

oods.. And therefore if a man be feifed of lands in the
‘rlght of his wife, and fow the land, and devife the corn
growing upon the fame land, and die before the corn be
reaped ; .in" this cafe the legatary fhall have the corn, and
not the wife : But it is otherwife of grafs, and herbs not
Teparated from the ground, at the time of the death of
the teftator. If a man feifed in fee in right of ‘his wife,
do let the fame lands for yéars to a ftranger, and the leflee
foweth the ground and afterwards the wife dieth, thk

‘torn not Bemo ripe ; in this cafe the leffee may devife the
fante
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fame corn, notwithftanding his eftate be determined. So
alfo of tenant by curtefly, and tenant in dower. Swin.
19O.

9And forafmuch as thofe things which after the death
of the teftator defcend to the heir and not to his executor,
are not devifable by will, except in fuch cafes where
lands tenements and hereditaments be devifable; there-
fore thofe things which are affixed unto the freehold, are
no more devifable than the freehold it felf, as the win-
dows, doors, wainfcot, and fuch like. Swin. 191. 4
Co. 64.

So if a2 man be feifed of a houfe, and poffefled of divers
beir-looms, that by cuftom have gone with the houfe from
heir to heir, and by his will devifeth away thefe heir-
looms; this devife is void: for the will taketh effeét
after his death ; and by his death, the heir-looms by an-
cient cuftom are vefted'in the heir, and the law prefers the
cuftom before the devife. And fo it is, if the lord ought
to have a heriot againft his tenant, and the tenant devifeth
away all his goods; yet the lord fhall have his heriot for
the realon aforefaid. 1 Inf. 185.

15. The teftator may devife all goods and chattels
which he hath in his own right, but not thofe which he
hath in the right of another as executor, Swin. 183,

16. An adminiftrator cannot make a teftament of thofe
goods which he hath as adminiftrator to any perfon dymg
inteftate ; becaufe he hath not any fuch goods to his own
proper ufe, but ought therewithal to pay the debts of the
dead perfon, and to diftribute the reft according to law.
Swin. 189.

17. The hufband cannot devife fuch goods as his wife
hath as being executrix to another, nor fuch things as are
in aélion, as debts due to her before marriage by obligation
or comraé’t unlefs he and*'his wife recover the fame
during marriage, or that he renew the bonds, and take
them in his own name; otherwile after -his death they
remain to her. 1 Inf. 351,

But the hufband may, at any time during the coverture,
releafe a bond given to his wife. And where the hufband
makes a fettlement ; the bonds to his wife, being part of
her fortune, will notwithftanding his death in the life
time of his wife, before the fecurity be changed, be de-
creed in equity to his executor; he being confidered in
that cafe as a purchafer for a valuable confideration.
Cafes in the time of L. Talb. 168.

Vor., IV. F 18. A
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Things obamed 18, A man may by his will difpofe of his chattels and

dfter the will perfonal eftate that he {hall for the future acquire, any

made. time after the making his will, to the time of his death.
And this is neceflary from the reafon of the thing; be-
caufe the chattels and perfonal eftate are in a continual
fluGtuation ; and if the law were not fo, it would create
very great confufion, or elfe would render it neceflary for
a man to make a new will every day. Gilb. 122.

But it is not fo with lands, for they are fixed and per-
manent : and therefore if a man maketh his will, and de-
vifeth therein all thelands which he fhall have at the time
of his death; and after that, he purchafeth lands, and
dieth without republication or making a new will; in this
cafe, tho’ his intent to the contrary is very apparent, yet it
is a void devife: for a man cannot devife any lands but

_ what he hath at the time of making his will. And this

~ was adjudged upon great deliberation, by Holt chief juftice
and the court, in the cafe of Bunker and Cook : and the
judgment was aflirmed afterwards upon a writ of error in
the houfe of lords, Feb. 24. 1707. Gilb. 122.

But, by Holt chief juftice : If he republifheth his will,
in fuch manner, and with fuch circumftances, as are ne-
ceflary to compleat execution of an original will; then
the purchafed lands will pafs as by an original will. 11
Mod. 127. And in truth this feemeth to make it a new
will, to all intents and purpofes ; and not a republication
of the old one.

But a codicil, which concerneth only perfonal legacies,
will not amount ta a republication of the will, fo as to
pafs lands purchafed after the making of the will. 2 Fern.
625.

isf a man devifeth all his lands for payment of bis debts,
and purchafeth lands afterwards; the lord keeper faid he
would decree a fale, tho’ there were no precedent articles.
2 Cha. Ca. 144.

If 2 man hath a /eafe, and difpofeth of it ({pecifically)
by his will; and after furrenders it and takes a new
leafe, and after dies; the devifee fhall not have this laft
leafe, becaufe this was a plain countermand of his will,.
Gdldf. 93.

But in the cafe of Stirling and Lydiard, Nov. 21, 1744;
where a man devifed a/l and fingular bis leafebold efate, goods,
chattels, and perfonal eflate whatfoever, and afterwards re-
newed a leafe; it was held-by the lord chancellor Hard-
wicke clearly, that the leafehold eftate paffed by the will.
He faid the objection againft its pafling proceeded upon a

miftake,
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miftake, that this is afpecific legacy; but itis nothing like
it: for it is only an enumeration of the feveral particulars
of his perfonal eftate, and is a general devife of the whole.
It hath no appearance of a revocation. Suppofe the tef-
tator had purchafed a new leafe, would not that have
pafled? Why then fhould not a new term in a leafe
equally pafs? IfI were to conftrue this a revocation, I
do not know but if 2 man were to give all his bank, Eaft
India, and South fea ftock, and fhould afterwards turn it
into ‘money, it might as well be infifted that this was a
revocation. 3 Atk. 199.

If man devifeth a term for years, which he hath not at
the time of the devife, but purchafeth fome time before
his death ; Holt chief jultice doubted, whether this would
be gool. But Mr Peere Williams fays, that notwith-
ftanding the doubt which the court of king’s bench feems
to have been in in that cafe; it hath been clearly held to
pafs by fuch a will. 3 P. #ill. 169.

III. Form and manner of making a will; and
therein of appointing guardians and executors.

67

1. By the 29 C. 2. ¢. 3. intitled, An a& for prevention Oflands;

of frauds and perjuries, A/ devifes and bequefis of any lands
or tenements, devifable either by force of 1he flatute of wills,
or by this flatute, or by force of the cuftom of Kent, or the
cuflom of any borough, or any ether particular cuflom, fhall be
in writing, and figned by the party fo devifing the fame, or by
Jome other perfon in bis prefence and by his exprefs direétions,
and fhall be attefied and fubferibed in the prefence of the faid
devifor, by three or four credible witneffés; or elfe-they fball be
utterly voidy and éf none effedt.” {. s. ‘

Signed] Signing being only mentioned, therefore fealing
is not neceflary, altho’ it be expedient to a teftament;
which is not properly and legally a deed, to which a feal
is effential, though it hath the force and virtue of a deed.
God. O. L. 6. Wentw. 29.

Signed by the party fo devifing the fame] E. 33 C. 2. Lem
main and Stanley. T he teftator made his will, and wrote
it with his own hand, and began it thus, I Fobn Stanley
make this my laft will and teftament; but did not fub-
feribe his name: yet this was adjudged a good will, and
fufficient figning by the teftator within the ftatute, to pafs
lands; it being fubfcribed by three witnefles in the pre-
fence of the teftator; for his name being written in the

Fa2 will,
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will, it muft be a fufficient figning within the ftatute fince
the ftatute hath not appropriated any particular place in
the will, either top, bottom, or margin, for that purpofe;
and therefore neceflarily the teftator is at liberty to put it
where he pleafes. 3 Lev. 1.

And it hath been fajd, that if the devifor only put his.
feal to the will, without figning it, this is a (ufficient.
figning within the flatute; becaufe figning is no more
than a mark to diftinguith a man’s a&, and fealing is a
fufficient mark to know it to be his will. G#/b. 9%

And in Warneford and Warneford, E. 13 G. On an
iffue direGted out of chancery, Rgymond chief juftice
ruled, that fealing a will is figning within the ftatute,
Str. 764.

But in the cafe of Smith and Evans, in the exchequer,
Dec. 6. 1751 ; it was f{aid by the lord chief baron Parker,
baron Clive, and baron Smythe (baron Legge being ab-
fent), that what is faid by North, Windham, and Charle-
ton, in 3 Lev. 1. that putting a feal to a will is fufficient
figning within the ftatute is very ftrange do&rine ; for that
if it were fo, it would be very eafy for one perfon to forge
any man’s will, by only forging the names of any twe
obfcure perfons dead; for he would have no occaficn to
forge the teftator’s hand. And the barons faid, if the
fame thing fhould come in queftion again, they fhould
not hold that fealing a will only was a fufficient figning
within the ftatute. 1 Wilfon, 313.

And in the cafe of Grayfon and Atkinfon, July 17, 17523
in the chancery: Lord Hardwicke faid, that he fhould
have much doubted upon that point; for the ftatute re-
quiring the will to be figned, undoubtedly meant {ome
evidence to arife from the handwriting ; then how can it -
be faid, that putting a feal to it would be a fufficient
figning ? For any one may puta feal ; no particular evi-
dence arifes from that feal ; common feals are alike, and
oane man’s may be like another’s: no certainty or guard
therefore arifes from thence. And where an a& of par-
liament mentions figning, it means fomething different
from fealing. 2 Vezey, 459.

H. 1728, Dormer and Thurland. The will was not.
fizned by the teftator in the prefence of the witnefles; but
he acknowledged it to be his hand, and declared it ta be.
his will, in their prefence; and they f{ubfcribed their
names in his prefence. Lord chancellor King inclined
that the will was good; but ordered the point to be re-
\ ferved

4
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ferved and made a cafe of for further confideration., 2 P.
Will, 506.

" And in the cafe of Stonehoufé and Evelyn, E. 1734: A
‘will was held to be good, though all the witnefles did not
‘fee the teftator fign it, but he owned it before them to be
his hand. And the reporter fays, that on his mentioning
this cafe to Mr juftice Fortefcue Aland, he faid that this
was the common praétice; and that it is fufficient, if one
of the three fubfcribing witnefles {wears that the teftator
acknowledged the figning to be his own hand writing:
And it is remarkable, that the ftatute of frauds doth not
fay the teftator thall fign bis will in the prefence of threc
witnefles, but requires thefe three things; firft, that the
will thould be in writing; fecondly, that it fthould be
figned by the teftator ; and thirdly, that it fhould be fub=
feribed by three witnefles in the prefence of the teftator,
3 P. Will. 254.

And in Grayfon and Atkinfon, July 17, 1752; By the
lord chancellor Hardwicke: At the time of makKing the
alt, and ever fince, if a bond or deed is executed by the
perfon who figns it, afterwards the witnefles are called in,
and before thofe witnefles he acknowledges that to be his
hand ; that is always confidered as an evidence of figning
by the perfon executing, and is an atteftation of it by
them. Itis true, there is fome difference between the
cafe of a deed and a will in this refpeét, becaufe fign-
ing is not neceflary to a deed, but fealing is; and 1 da
not know that it was ever held, that acknowledging his
fealing without witneffes has been fufficient. But not-
withftanding, that is the rule of evidence relating to fign-
ing. If it was in the cafe of a note, or declaration of
truft, or any other inftrument not requiring the folemni-
ties of a deed, but bare figning ; if that inftrument is
attefted by witnefles, proving that they were called in,
and that he took that inffrument, and faid, that was his
hand, that would be a fufficient atteftation of fign-
ing by him. ‘That is the rule of evidence; and there is
nothing in this a& to take it out of the general rule,

2 Vexey, 457-

Attefled and fubferibed in the prefence of the faid devifor]
It hath been ruled in equity, that a will of lands, attefted
by three witnefles, who fubfcribed their names at the re-
queft of the teftator, tho’ at feveral times, is-a good will,
though the witnefles were never once prefent together,

Gilb, g2, Vin. Devife. N. 10. 12,
F 3 Feb.
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Feb. 1. 1742, Sones and Lake, - A fpecial verdiét was

found upon an eje&tment; the cafe was, the teftator
figned and executed his will in December 1735, in the
prefence of two wttneffe.s, who attefted the fame in his
prefence ; afterwards, in the year 1739, he with his pen
went over his name, in the prefence of a third witnefs,
who fubfcribed his name in the teftator’s prefence, and
at his requeft. And the queftion was, whether this was
a due execution within the ftatute. For the heir at law
it ‘'was argued, that the ftatute requiring three witnefles to
fubfcribe in the teftator’s prefence, muft intend they
fhould be all prefent together; otherwife there is not
that degree of evidence which the ftatute requires: for
an atteflation of three witnefles -at different times, has
only the. weight of one witnefs. Witnefles to a will not
only atteft the due execution of the will, but likewife
the capacity of the teflator at the time of execution,
A man may be fane at the time two witneffes atteft,
and infane when the third attefts, It cannot be conﬁ—
dered as a will, till the third witnefs hath figned, for
that compleats the act. 'The will here is dated in 17353
fuppofe lands purchafed after the date, and before the
atteftation by the third witnefs, will the lands pafs?

«certainly not. On the other hand it was argued for

the devifee, that a will executed before three witnefles,
tho’ at three different times, is good ; the ftatute not
requiring they fhould all be prefent at the fame time.
The requifites under the flatute are, that the teftator

fhould fign in the prefence of three witneffes at leaft, and

that they fhould atteft in his prefence. It would there-
fore be adding new requifites which the act does not
mention, and in effeét be making a new law. By
the lord chief juftice Lee: This cafe depends upon the
words of the ftatute. - The requifites in the fatute are,
that three witnefles thould atteft his ﬁgmng, but it doth
not direct that the three witnefles fhould be .all préfent
at the fame time. Here you have the oath of three at-
tefting witnefles. This is the degree of evidence re-
quired by the flatute. And the fame credit is given to
three perfons at different times, as at the fame time,
We cannot carry the requifites farther ‘then the ftatute
direéts. 'The aét is filent as to this particular. It would
therefore be making a new requifite.  The figning is the
fame a&t reiterated. the teftator went over his name.
again, and declared it to be his laft -will, —And

: judgment
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judement was given againft the heir at law, 2 Athyns,
170. :
7E. 31 G. 2. Carleton on the demife of Griffin v. Griffin,
On a fpecial verdi€t it was ftated, that Fobn Griffin, on
the 2d of May 1752, wrote upon a fheet of paper with
hls own bhand, as follows: ¢ Know all men by thefe
¢ prefents, that T Fobn Griffin make the aftermentioned

““ my laft will and teftament;”” and therein he made fe-
veral difpofitions of his real and perfonal eftate; and fub-
fcribed it at the fame time when he wrote it ; but there
was no feal or witnefs to it,  And on the 5th of January
1754, he wrote on the fame fheet of paper, ¢ Memo-
o randum, whereas I have laid out on a lighter [and fo
¢« on]—a'] thefe, at my death, fthall be at my wife’s dif-
¢ pofal : And this not to difannul any of the former part
““ made by me the 2d of May 1752. Witnefs my
¢ hand John Griffin.”” All this latter writing related
only to the perfonal eftate ; and he fubfcribed it in the
prefence of three witneffes; and then he took the faid,
fheet of paper in his hand, and declared it to be his laft
will and teftament, in the prefence of the faid three wit-
nefles ; and then delivered it to them, and defired they
would atteft and fubferibe it in his prefence, and in the
prefence of each other; which they accordingly did..
Ubpon this {pecial cafe, one queftion referved for the opi-
nion of the court was, Whether the republication of the
faid firft will (made in 1752) upon the sth of January
1754, be a publication or republication of his firft will
within the ftatute. It was argued, that this was no
good will to pafs lands, beyond all doubt, till the gth of
January 1754 ; and what happened then, was neither a
publication, nor a republication fufficient to make it a
good will within the ftatute. Here are two difin& in-
{truments, at two different times; the firft unattetled, re-
lating to the real eftate; the fecond, figned, publithed,
and attefted according to the ftatute, relating to the per-
fonal. But the firft was originally bad, and could not
be made good by the fubfequent tranfaction. By lord
Mansfield and the court: The cafe is accurately flated ;
for it is not ftated to be either a will, or a codicil, buta
fheet of paper written. It isa wiil of an illiterate man,
drawn by himfelf. At firft, in 1,52, the teftator did nor
know “that any witnefles were neceffary. In 1754, he
bad found that they were neceﬂhry Then he makes a
fubfequent difpofition : Which is 2 memorandum to be
added to it, But he doth not call this a codicil ; nor doth
¥ 4 the
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the cafe flate it to be fo. He plainly confiders the whole
as one intire difpofition ; and he exprefsly declares in
the latter, that he doth not thereby mean to difannul
any part of his former devife or difpofition, There 1s
not a tittle in the latter that relates to the real eftate;
therefore the only intent of having the three witnefles,
was and muft be to authenticate the former. The fign-
ing the former does no harm ; it makes it more folemn,
but doth not hurt it. Then the publication of it is, as
of a will. He takes up the fheet of paper; and holding
up the faid fheet of paper, fays, It is my will. And cer-
tainly, he did not mean a part of it only, but the who'e-
of it. And he defires them to atteft it. All this muft
relate to the whole that was written on this paper. It
muft be confidered as one intire will, made at different
times, and attefted agreeable to the ftatute. And a man
is not obliged to make his whole will all at the fame
time. Burrow, Mansf. 549.

In the prefence of the faid devifor] E. 3 Fa. 2. Shires and
Glafeock.  ‘The queftion was, Whether the will was made
according to the ftatute ; for the teftator had defired the
witneffes to go into another room, feven yards diftant, to
atteft it, in which there was a window broken, thro’
which the teftator might fee them. By the court; The
ftatute requireth attefting in his prefence, to prevent ob-
truding another will in the place of the true one: itis
enough if the teftator might fee, it is not neceflary that
he thould aétually fee them figning ; for at that rate if a
man fhould but turn his back or look off, it would vitiate
the will. Here the figning was in the view of the tefta-
tor, be might have feen it, and thatis enough. So if the
teftator being fick, fhould be in bed, and the curtain drawn.
2 Salk. 688.

But if the witnefles fubfcribe their names to the will,
in a room adjoining to that where the teftator lay, but
out of his fight, fo as he could not fee them fubfcribe
their names; this is no good will within the flatute to
pafs lands, becaufe the witnefles in that cafe did not fub-
feribe their names in the teftator’s prefence. Gilb. 93.

Bur it is not neceflary that it appear upon the face of the
will to have been figned in the prefence of the devifor: As
n the cafe of Hands and Fames, E. ¢ G. 2. In eje@ment
brought by the plaintiff as heir atlaw, the queftion was
o1 a cafe by confent left to the opinion of the court, whe-
ther 1t fhall be left to a jury to determine, whether the

witnefles
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witneffes to 2 will (being all dead) did fet their names in
the prefence of the teftator, and this merely upon circum-
ftances, without any pofitive proof. By the court; This
is a matter fit to be left to the jury. The witneffes by the
ftatute ought to fet their names as witnefles, in the pre-
fence of the teftator ; but it is not required by the ftatute
that this fhould be taken notice of in the fubfcription: to

the will ; and whether inferted or not, it muft be proved : .

if inferted, it doth not conclude, but the contrary may be
proved. And if not conclufive, when inferted ; the omif-
fion thereof fhall not conclude that it was not fo: and
therefore it muft be proved, by the beft proof that the na~
ture of the thing will admit of, Comyn. 531.

And in the cafe of Croftand Pawlet, E. 12 G. 2. Upon
a trial at bar concerning the execution of a will, it did
not appear upon the face of it, that the atteftation of the
witnefles was made in the prefence of the teftator ; which
being objected to, a cafe was cited, where lord chief juttice:
Eyre held it a matter proper to be left to a jury, whether
they believed it to be fo done or not. Aund Mr juftice
Chappel cited a cafe to the fame purpofe. Ta which
the court aflented ; and they held it not to be neceflary ta be
inferted in the will, that the atteftation was in the prefence
of the teftator, tho’ by the ftatute it is neceflary that it
thould in fa& be fo attefted. /Vin. Devife. N. g.

By thres or four éredible witneffos] M. x W. Leaand Libb,
"The teftator made his will in writing, fubfcribed by two
witnefles, and therein devifed his lands. Afterwards he
made a codicil, in which his will was recited ; and this

alfo was attefted by twa witnefles, one of which witnefles:

was a witnefs to the will, but the other was a2 new wit-
nefs. The queftion was, whether this new witnefs fhould
make a third to the will. And it was adjudged that he
fhould not: It istrue, here are three witnefles to the in-
tent and will of the teftator ; but there are only twoto his
will in writing: It is true likewife, that there are two
witnefles to the codicil ; but thofe are not witnefles to the
written will : fo that there wants one witne(s to the will
in writing, 3 Salk. 395.

In the cafe of Tuffnell and Page, E. 1740, it was held
clearly by lord Hardwicke, that a will of a copyhold
tenant, attefted by one or two witnefles, or even with-
out any witnefs at all, is fufficient to declare the ufes
of a furrender which he has made ; and the reafon is, be-
caufe the party is in by the furrender, and not by the will,
Barnard. Cha, Ca, 12.

Therefare
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Therefore where there is a general devife of lands, and’
there is no furrender of the copyhold lands to the ufe of
the will, the conftru&ion at law is, that they do not pals
by the will 5 for copyhold lands are not properly the f{ub-
je& of a devife, as they pafs not by the will, but by the
furrender. 1 Atkyns. 388.

Credible witneffos] M. 34 Cha. 2. Hudfon’s cafe. Two
witnefles fwore, that the teftator did not publifh it as his
will, but that another guided his hand, and that the tefta-
tor made his mark but faid nothing, nor was he capable.
On the other fide, it was pfoved, how that the teftator,
had made two former wills, and in them had devifed his
land in the like manner as by this will, and that he died.
of a confumption, and was fenfible to the laft ; and how.
that three days after making his laft wiil, he was fenfible
and able to difcourfe, and fo continued till within fix days
of his death ; hereupon it appeared, that the witnefles had
been dealt with. To which the counfel on the other fide
urged, that if the witnefles were not to be believed, then
there would not be three witnefles to the will, and {o no.
will within the ftatute, To which Pemberton chief juftice
anfwered, that if there were three witnefles to a will,
whereof one was a thief or perfon not credible; yet the,
words of the ftatute being fatisfied, and he having colla~

‘tera] proof to fortify the will, he would direct 2 jury to

find it a good will : and as.to this cafe, he faid it was not
probable, that a perfon in his fenfes (as they are not able
to difprove him to be) would fuffer ‘another to guide his
hand to a writing and not fay any thing ; and that there-
fore they took it he did publifhit: And he remembred
Digges’s cafe, where the {crivener wrote the will, and two
others were witnefles ; the fcrivener {fwore the teftator
was compos, and.the two. other fwore he was not’
compos ; :the court ftopped thefe two from going away till
verdi& was brought in, which found the will a good
will, and then committed the. two witnefles to the fleet g
for if this was fuffered, it would be in any man’s power
to deftroy another’s will, . 50 likewife- did the court here
commit the witnefles, and took .fecurity of the plaintiff’
to profecute them for perjury, Skin. 79.

~And in the cafe of Alexander and Clayton, E. 8 G. 3.
where a woman had {worn againft her own atteftation, Mr
juftice Yates faid, fhe ought not to have been admitted’
to give this evidence. And lord Mansfield obferved, that
it is of terrible confequence that witnefles to wills thould

be-
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be tampered with to deny their own atteflation. But,
he faid, that will not invalidate the will : for there are
cafes where where one witnefs hath fupported a will,
by fwearing that the other two attefted, though thofe
two have denied that they did fo.  Bur. Mansf.
2224. .

In 1 L. Raym. 85. it is faid, that if the fpivitual court
refufe the evidence of the fon to prove a will in which
the father is a legatee, no prohibition is grantable. And
before the delegates ; There were three witnefles to prove
a nuncupative will, two of them were without exception,
and the third was fon to the legatee : the ftatute of frauds
requires three competent witnefles ; the queftion there-
fore was, whether thefe three were fufficient, the fon not
being an evidence by the fpiritual law ; and adjudged,
that they were ; becaufe two only were required by the
{piritual law, and the third was a good witnefs within
the intent of the act of frauds.

And altho’ it was a general rule in the Roman law,
that no one fhould be permitted to bear teftimony in his
own caufe ; yet legataries were allowed to give evidence
upon this diftin&ion, that they were particular and not
univerfal fucceffors, and that a teftament would be valid
without legataries. The difficulty alfo, which muft fre-
quently have occurred, in obtaining fo great a number of
witnefles as feven, might probably induce the Romans to
be lefs ftri&, as to the perfons whom they admitted upon
this occafion. But by the praltice of the ecclefiaftical
courts of this kingdom, which have the fole cognizance
of the validity of all wills as far as they relate to per-
fonal eftate, no legatee, who is a {ubfcribed witnefs to the
will, by which he is benefited, can be admitted to give
his teftimony in foro contradiéiorio, as to the validity of
that will, till either the value of his legacy hath been
paid to him, or he hath renounced it ; and in cafe of
payment, the executor of the fuppofed will muft releafe
all title to any future claim upon fuch fuppofed legatee,
who might otherwife be obliged to refund, if the will
fhould be fet afide; and a releafe in this cafe is always
made, to the intent that the legatee may have no fhadow
of intereft at the time of making his depofition. The
fame practice alfo prevailed at common law, in regard to
witnefles who were benefited under wills difpofing of real
eftate. And if alegatee, who was a witnefs to a will,
had refufed either to renounce his legacy, or to be paid a
fum of money in liew of it; he could not hive been

com-
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compelled by law to deveft himfelf of his intereft; and
whilft his intereft continued, his teftimony was ufelefs.
And this was determined in the cafe of Anfley and Dow-
Jing, E. 19 G. 2, which was thus: James Thompfon
efquire made his will, by which he difpofed of his real
eftate, and gave to one Jobn Hailes and his wife rol
each for mourning, and an annuity of 201 to Elizabeth
Hailes the wife of John, This will of James Thompfon
was regularly attefted, as the ftatute direéls, by three
witnefles, of which number the above named John Hailes
was one; and he refufed to be paid 201 in lieu of his
wife’s legacy and his own. The caufe was thrice argued
at the bar, and the judges of the king’s bench were una-
nimoufly of opinion, that a right to devife lands is not
a common law right, but depends upon powers given by
ftatutes, the particulars of which are, that a will of
lands muft be in writing, figned and attefted by three
credible witnefles in the prefence of the devifor; that
thefe were checks to prevent men from being impofed
upon ; and certainly meant, that the witnefles to a will
(who are required to be credible) fkould not be perfons
who are intitled to any benefit under that will ; and that
therefore John Hailes was not a good witnefs. (8tr.
1254.) But this very fingular cafe, and the unanimous
opinion-of the judges upon the meaning and intent of the
flatute of frauds and perjuries, gave rife to the act of
parliament here following. Harr. Fuflin. B. 2. p. 49,

50.

Which aét is that of the 25 G. 2. ¢. 6. and runs thus :
Whereas fome doubts have arifen on the aft for prevention of
Jrauds and perjuries, who fhalkbe deemed legal witneffes with-
in the intent of the f[aid aél, itiis enafled, that if any perfon
Jall atteft the execution of any will or codicil which fhall be
made after fun. 24. 1752, to whoem any beneficial devife
legacy eflate intereft gife' or appointment of or affelling any
real or perfonal eftate (other' than and except charges on lands
tenements or hereditaments for payment of any debt or debts)
fhall be thereby given or made 5 fuch devife legacy eftate intereft
gift or appointment fhall, fo" far only as concerns fuch perfon
attefling the execution of [uch will or codicil, or any perfon
claiming under him, be utterly null and wvoid; and fuch per-

Jon fhall be admitted as a witnefs to the execution of fuch

will or codicil within the intent of the [aid ait, rotwithfiand-
wig fuch devife legacy eflate intereft gift or appointment. mien-
tigned ik fuch will or codicil, £, 1.

And
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And in cafe by any will er codicil any lands tenements or
bereditaments are or fhall be cfcrged with any debts or debts ;
and any creditor, whofe debt is fo charged hath attefled or
Jhall attef} the execution of fuch will or codicil 5 every fuch
creditor, notwithflanding fuch charge, fhall be admitted as a
witnefs to the execation of fuch will or codicil, within the in-
tent of the faid ait. {. 2.

And if any perfon bath atiefled the execution of any will or
codicil already made, or fball atiefl the execution of any will or
codicil- which fhall be made on or before Jun. 24. 1752, to
whom any legacy or bequefl is or foall be thereby given, whether
charged upon lands tenements or hereditaments, or not; and
Juch perfon before be fhall give his teflimony concerning the exe-
cution of any fuch will or codicily fball have been paid, or
have accepted or releafed, or fhall have refufed to accept fuch
legacy or bequefl, upen tender made thereof 5 fuch perfon fhall be
admitted as a witnefs to the execution of fuch will or codicil,
within the intent of the faid all, notwithfianding fuch legacy or
bequeft. 1. 3.

Provided that, in cafe of fuch tender and refufal as afore-
Jaid, fuch perfon fball ke 1n no wife intitled to fuch legacy or
bequefl, but fhall be for ever afterwards barred therefrom
and in cafe of fuch acceptance as afarefaid, fuch perfon fhall
retain to his own ufe the legacy or bequeft which fhall have been
fo paid fatisfied or accepted, notwithflanding fuch will or co-
dicil fhall afterwards be adjudged or determined to be wvoid,
Jfor want of due execution, or for any other caufe or defelt
whatfoever. 1. 4.

And in cafe any fuch legatee as aforefaid, who hath attefted
the execution of any will or codicil already made, or fhall at-
tefl the execution of any will or codicil which fhall be made on
or before the faid 24th day of Fune 1752, fball have died in
the life time of the teflator, or before he fball have received
or releafed the legacy or bequeft fo given to bim as aforefaid,
and before be fhall have refufed to receivs fuck legacy or be-
quefly on tender made thereof 5 fuch legatee fhall be dsemed a
legal witnefs to the execution of fuch will or codicil, within the
intent of the faid aély, notwithflanding fuih lagacy or begueft.

g’rovided always, that the credit of every fuch witnefs, fo
attefling the execution of any fuch will ar codicil, in any of the
cafes in this ai? before mentioned, and all circumflances re-
lating thereto, fhall be fubjec? to the confideration and determin-
ation of the court and the jury, before whom any fuch witnefs
Jhall be examined, or his teftimony or atteflation made ufe of 5
or of the court of equity, in which the teflimony or asteflation

S
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of any fuch witnefs fball be made ufe of 5 in like manner 1o all
intents and purpofes, as the credit of witneffes in all other cafes
ought to be confidered of and determined. {. 6. .

And no perfon, to whom any beneficial eftate intereft gift or
appointment fhall be given or madey, which is hereby enalted.
10 be null and wvoid as aforefaid, or who fhall have refufed to
receive any fuch legacy or bequefl, on tender made as aforefaid,
and who fball have been examined as a witnefs concerning the
execution of fuch will or codicil, fball after he fhall have been
[o examined, demand or take poffeffion of, or receive any profits
or benefit of or from any fuch eflate intereft gift or appont-
ment, [0 given or made to him, in or by anmy fuch will or co-
dicily or demand receive or accept any fuch legacy or bequeft, or
any fatisfallion or compenfation for the fame, in any manner
or under any colour or pretence whatfoever., {. 7.

Provided, that nothing herein fhall extend to the cafe of any
beir at law, or of any devifee in a prior will or codicil of the
fame teflator executed and attefled according to the faid recited
aft, or any perfan claiming under them refpetively, who has
been in quiet poffeffion for the [pace of two years next pre-
ceding the fixth day of May 1751, as to fuch lands tenements
and hereditaments, whereof be bas been in quiet poffiffion as
aforefaid 5 nor to any will or codicil, the walidity or due exe-
cution whereaf hath been contefled in any fuit in law or
equity commenced by the beir of fuch devifor, or the devifee in
any’ fuch prior will or codicil, for recovering the lands tene-
ments or bereditaments mentioned to be devifed -in any will or
codicil fo contefled or amy part theresf, or for obtaining any
other judgment or decree relative thereto, on or before the fixth
day of May 1751, -and which has been already determined in
Savour of fuch beir at law. or devifee in fuch prior will or
codicil, or any perfon claiming under them refpeliively, or
which is flill depending, and bas been profecuted with due di-
ligence s but the validity of every fuch will or codicil, and the.
competency of the witneffes thereto, fhall be adjudged and deter-
mined in the fame mannery .to all intents and purpofes, as if
this alt had never been made. 1. 8. »

Provided neverthelefs, that no poffeffion of any heir at law
or devifee in fuch prior will or codicil as aforefaid, or of any.
perfon claiming under them refpelttively, which is confiftent
with, or may be warranted by or under any will or codicil at-
tefled according to the true intent and meaning of this alt, or
where the eflate defeended or might have defcended to fuch heir
at law, till a future or executory devife, by virtue of any will
or codicil attefled according to this ali, fhould or might take
effect, jball be deemed to be a poffeffion within the .intént gnd
meaning of the claufe herein laft before contained. {1, g.

Afterwards.
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Afterwards, this matter came in confideration again, in
the cate of Wyndham and Chetwynd, M. 31 G. 2. Which
was on an iflue out of chancery, devifavit vel non. to try
the validity of the will of one Mr Chetwynd deceafed.
Thhe jury found a fpecial verdi&, with regard to the at-
teftation of this will ; wherein it was ftated, that the
teftator died Mar. 17. 1750, leaving the will in queftion,
which was regularly attefted by three fubfcribing witnef-
fes, Higden, Squire, and Baxter; that the teftator was
.indebted about 180001 upon mortgage of his real eftate,
and left a perfonal eftate to the amountof 139721, which
was greatly fuperior to all his fpecialty and fimple con-
traét debts; that he charged his real eftate with the pay-
ment of his debts and legacies ; that at the time of at-
tefting this will, he was indebted to Higden the witnefs
(who was an apothecary) about 11], and at the time of
his death about 181, which had been paid off by the
executor before the trial of the ifflue; that he was in-
debted to Squire and Baxter, the other witnefles, who
were two attorneys in partnerfhip, about 2801, at the
time of atteftation, which alfo (except a fmall miftake in
mifcafting) was out-fet or difcharged before the day of
trial. If thefe were three credible witnefles within the
ftatute of frauds, the jury found the devife to be fuffi-
cient ; otherwife infufhicient,

It was argued by ferjeant Prime for the plaintiff ; firft,
That the falls, as flated, did not make them interefted
witnefles ; fecondly, That fuppofing them to have been
interefted, yet the intereft was removed before the time

of trial. ~ As to the firft : They are no legatees, and de-"

rive nothing from the gift of bounty of the teftator; they
were juftly intitled to payment of their debts, tho’ no
will had ever been made; the perfonal aflets were.the
proper fund for them to refort to, and that is fufficient to
pay their demands; fo that they are not interefted in the
charge on the real eftate,  As to the fecond point: They
were- competent witnefles at the time of examination,
their debts being then difcharged. The word credible in
the ftatute is an ambiguous expreflion, and capable of
many fenfes ; but there feems to be a parliamentary ex-
pofition thereof in the ftatute of 4 & 5 An. c. 16. [. 14.
whereby three witnefles are required to authenticate 2
nuncupative will, and it is declared, that fuch as are
good witneffes in trials at common law, fhall be deemed
good witnefles to eftablifh a nuncupative will. Now
allowing the fame expofition to take place in the ﬁatutcf

©
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of frauds ; then, as thefe witnefles would be unexcep~
tionable on a trial at law in- refpe& of intereft, fo they
are competent (and therefore credible) witnefes to the
prefent devife. And in this, and the former argument,
there were cited divers cafes to this purpofe. \

On the other fide, Mr Norton argued for the defendant;
that at the time of the afteflation the witnefles were in-
terefted, and therefore incompetent ;. and that this, and
not the time of examination, is the proper time of in-
fpeéting their credibility ; elfe it would open -greater op-
portunities of fraud and perjury, than before the act; it
would be fetting up witnefles to hire; and would put the
validity of the will in the power of the witnefles, by re-
leafing or not releafing their intereft. If a witnefs ‘is
unexceptionable at the time of atteftation, and afterwards
becomes infamous or infane ; the will is neverthelefs a
good will : which proves that ‘his condition at the time of
atteftation is alone to be regarded. And to this purpofs
were cited alfo divers cafes; and it was obferved, that
moft of the cafes cited on the other {fide were prior to the
ftatute of frauds, He infifted, that the word credible
means fomething more than competent : the law required
competency before; and it is not to be imagined, that
the learned compiler of this ftatute (lord Hale) would
put in a word, which at beft was fuperfluous: That in
the - ftatute of the 13 C. 2. againft deerftealing, and in
all the game laws, the expreflion-of credible witnefs is
ufed, which hath always been underftood to mean more
than competent, and to give the juftices a difcretion
whether they will conviét upon fuch teftimony or not,
tho’ the witnefs was in law ftri¢tly admiffible. And he
infited on two cafes, as direly in point; viz. Hilliard
and Fennings, 1 L, Raym. 505. And Anfly and Dowfing,
19 G. 2.

90n the argument, lord Mansfield exprefled his doubts
of that generally -received opinion, that lord Hale drew

‘the ftatute of frauds, 29 C. 2. he having died in 1676,

in the 28C. 2. and obferved alfo, that the ftatute of the
485 5 .An, was enaed to check the extravagant notions
of fome civilians, by which they excluded from being
awitnefles the children and family of the teftator, as well
as of the legatee; arifing from a fiétion in the Roman law,
by which teftaments are tranfaéted in the form of afale
‘between the devifor and the devifee, to which none of
either-family were allowed to be witneffes.

After~
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Afterwards in the fame term, lord Mansfield delivered
the opinion of the court. In this cafe the real eftate is
only charged with payment of debts, as an auxiliary fund
to the perfonalty ; which ftands in need of no afhitance,
being it felf much greater than the debts: and at the time
of trial, the three witnefles were not creditors to either
the real or perfonal eftate, but were fo at the time of at-
teftation. And herein the queftion is, whether this be a

valid atteftation, according to the ftatute of frauds. This
~ is a doubt which fprang out of the general queftion in
Anfly and Dowfing, whether a benefit to a witnefs arifing
from a will thall annul his teftimony, tho’ at or after the
teftator’s death he becomes totally difinterefted. The
. folution of this queftion depends upon general principles ;
not upon the words of the ftatute, The ftatute declares
no incapacity, lays down no legal conditions for admit-
ting witnefles, 'The word credible is no term of art : it
has only one fignification, and that univerfally received :
it is never ufed as {ynonymous to legal competency: it
prefuppofes evidence to have been already given. The
confideration of .competent, is previous to that of cre-
dible ; and in the ftatutes which have been mentioned at
the bar, the expreflion fo frequently ufed of credible wit-
nefles, is never conftrued to mean competent, To
make the validity of a will depend upon the credibility of
the witnefles, would. be abfurd ; fince the teftator could
never forefee what credit might hereafter be given to
them. It is true, that in Butler and Baker’s cafe, 3 Co.
36. the third caution there given is, to call credible wit-
nefles : But that is only a loofe and cafual expreffion ;
tho’ perhaps the penner of this ftatute might take his hint
from thence. I cannot conceive (for the reafons I for-
merly mentxoned) that this flatute was drawn by lord
Hale, any further than perhaps by leaving fome loole
notes, which were afterwards unﬂm]ful]y digefted. 1
therefore think, that the epithet credible, in this ftatute is
ufed as a word of courfe, but is unfortunately mifapplied :
if it fignifies competent, that is implied in the word
witnefs alone ; if it fignifies any thing more than compe~
tent, it is (as was before obferved) abfurd. Perpetual
doubts have arifen upon every claufe of this ftatute, not
only among the unlearned, for -vhom it ought to have
been calculated ; but even among the learncd alfo. In
a ftatute fo maccuratc, I therefo e think the word credisle
might accidentally flip in, and ought not to be attended

Vor. IV G Lg .
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to as if it carried any fpetial legal meaning, I {hall
therefore confider the ftatute, as: only requiring the at-
‘teftation of three fubfcribing witneffes, that is, legal com-
petent witneffes ; and cannot but ob’ferve, that the ne-
ceflity of having fubfcribing witneffes to any inftrument
never exifted before in this country. The flatute deter-
mines no point of time for the competence of witnefles;
and’as I think that competence i5 not confined to the
time of atteftation, fo I think that the incompetence of
witnefles at the time of examination could never be in-
tended for a queftion by the legiflature, fince however
competent at the time of attefting, they may become in-
fane or infamous before the time of examination.

The competence of witnefles to wills, muft therefore
depend upon the general rules of competence for all other
witnefles. 1 will therefore confider, firft, How this mat-
‘ter of competent atteftation would have ftocd upon gene-
ral principles, fuppofing no judicial determination had
been given: Secondly, How the authorlty Of_]udIClal de-
terminations ftands; for if there are any in point, they
are certainly proper to be adhered to: And, thirdly, How
ithefe two rules may be applied to the préfent cafe.

Firft, As to general principles : The power of devifing
-ought to be favoured. It naturally follows the right of
"property. It fubfifted in this kingdom before the con-
wqueft, and till about the reign of king Henry the fecond,
‘when it ceafed by confequence of feudal tenure, not from
any exprefs prohibition. The doltrine of ufes revived
‘this power; and the ftatute of ufes again accidentally
ichecked it. "T'his occafioned the ftatute of wills to be
foon after made ; which received 2 great enlargement by
‘the alteration of tenures in the reign of king Charles the
Hecond. And this teftamentary power over property is
‘more reafonable in this kingdom, than ever it was among
the Greeks and Romans ; fince by reafon of primogeni-
‘ture, and other exclufive rules of defcent, the fucceflion
ab inteftato amongft us is not fo equal and upiverfal as
among thofe people. The ftatute of the 29 C. 2. was
ot meant to check this power, but only to guard againft
fraud. Intheory it feemed a ftrong guard: In practice it
‘may be fome guard : But I believe more fair wills have
‘been deftroyed for want of obferving its reftri&ions, than
fraudulent wills obitruéted by its caution. In all my
experience at the court of delegates (and I have heard the
{amie from-many learned civilians), I never knew a frau-
dulent will which was not legally attefted. Courts of

4 juitice
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jultice bught theréfote to lean rather againft, than in fup-
port of, any too rigid formalities.

Suppofc the fubfcribing witnefles honeft, how little
need they know? They do not know the contents;
they nced nct be together ; they need not fee the teftator
fign; they need not know it to be a will. At the time
this alt was made, the law rejeted no witnefs to prove
a will, unlefs at the time of his examination his teftimony
tended to fupport his own title, and inable himfelf to
hold or recover an intereft under it. In the ecclefiaftical
court, the probate is conclufive to every one as to every
part. If a legatee came to prove it, he intitled himfelf
o his legacy. But if the legacy was contingent, and
at the teftator’s death could not take effeé; if he had
the fame or a greater intereft, tho’ the will fhould be fet
afide; he was a witnefs : a releafe, payment, or tender,
made him a witnels. In the courts of common law,
where the witnefs had a charge upon land devifed to an-
other, lie was juft in the cafe of a perfonal legatee. If
he had as great an intereft the other way ; if his intereft
at the teftator’s death could never take effe&; if there
was a releafe, and T will add, as by neceffary confe~
quence, if there was payment or tender; he was a
witnefs. Nice objeétions, of a remote intereft, which
could not be paid or releafed, though they held in cther
cales, were not allowed to difqualify a witnefs in the
cafe of a will 1 As parifhioners might prove a devife to
the ufe of the poor of the parith for ever, 2 §id. 109.
Intereft in a witnefs is certainly an objeétion to his com-
petency i This arifes from a prefumption of bias: Itis
no pofitive difability ; as if a particular age was required
and wanting in a witnefs: It is only prefumptive; and
prefumptions only ftand until the contrary is made appa-~
rent: If the bias be taken off, the objetion ceafes.
There is no prefumption of bias in a witnefs, who at the
time of figning probably knew not the contents of the
teftator’s will, and after his death is difcharged from, or
has renounced all intereft arifing from thence. Nothing

- can be wnore reafonable, than to allow this objection of
intereft to be purged by matter fubfequent to the attefta-~
tion, and previous to the trial, if it were only for the
benefit of third per{ons. Shalltokens of kindnefs to friends,
fervants, or the like, who may be unwarily called in as
witnefles, vitiate a folemn and well-weighed difpofition
of a man’s eftate; when by payment or releafe this in-
tereft may be at once removed? This feems the more

G 2 unreafonatic,

.
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unreafonable, fince there are methods by which legatees
may by circuity be witnefs to a devife in their own
favour, without either payment or réleafe : If land be
once charged with legacies by a well attefted will; lega-
cies may be given by an unattefted codicil ta the witnef-
fes of that very will.

As to the judicial authorities : In all cafes of teltimony
it hath often been determined, that a releafe takes off all
objeion in point of intereft. And therefore I give cre-
dit to the diGtum of judge Powis, in Viner, Tit. Evi-

~dence. F. fe&t. 53. not on the authority of the reporter,

but becaufe it is confonant to the known pra&ice of Weft-
minfter-hall in other cafes; viz. That it had been fo-
lemnly agreed by the judges, that where a perfon bhad
a legacy given, and did releae it, he was a good wit-
nefs to prove the will. The cafe of Hillyard and
Fennings (of which, Carthew’s is the beft report, he hay-
ing been council in the caufe) in fubftance is much the
fame as that of Anfley and Dowfing. 1In this laft cafe, the
wife of one of the witnefles had an annuity charged on
the lands devifed ; no releafe was had ; no payment, no
tender, could be made; and as hufband and wife are con-
fidered as one perfon, this was a material obje&ion to his
teftimony; and it was upon the particular circumftances
of that cale, and not upon any general dofirine, that the
judgment in that cafe was founded, as Mr juftice Denifon
foon after aflured me. Itis true, the lord chief juftice Lee,
in delivering his opinion, went into the general point, and
argued as if the credit of a witnels could not be purged
or varied by any act fubfequent to the atteffation ;,which
he grounded on a maxim of the Roman law, conditionem
teflium infpicere debemus eo tempore cum fignarent : But this
was not {ufficiently confidered y as will appear from a fhort
view of the Roman teftaments, which originally could
only be made as a lcgiflative a in prociniiu, or in comitiis
¢alatis 3 but after the law of the twelve tables, which
gave the power of private teftaments, teftamentary matters
were ufually tranfa&ed per @s ot libram, under the Ai&ion
and in the form of a fale or contraét before the teftator
and the legatees. Thefe fymbols were ufed before the
intro'uélion of .written inftruments ; and to this fymbeli-
cal fale five, and afterwards to the written inftrument
feven witnefles were required, who mufl be citizens, free-
men, adults, and attended with other qualifications. This
pofitive capacity was the condition of th= witneiles refer-

sed to in the Roman law ; which was 1equifite to be in

2 them
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them at the time of their atteftation or figning, and not
afterwards ; in like manner as where a {urrender muft be
made into the hands of two copyhold tenants, .it will not
be good if made into the hands of a ftranger, tho’ he
fhould afterwards become a copyholder. The intereft of
the witneffes was not in the contemplation of the law ;
for heirs were admitted as fubfcribing witnefles after the
fymbolical fale had ceafed, as were allo ceffui que trufls
and legatees. The confequence of this dolrine of lord
chiefjuﬁice Lee was, that no creditors or legatees, if
the eftates was charged to pay them, could at any rate
be good witnefles. And yet when lord Aylefbury
died in February 1746, leaving a new made will, wit-
nefled by three fervants, to all of whom he had left
legacies charged on lands, which they releafed before
examination, and it appearing that by a former will
dated in 1744, and witnefled by other perfons, he had
left the fame legacies, the lord chancellor in 1748 held
them to be good witnefles to the fecond will, for it
was indifferent to them which will fhould ftand good,
and befides they had releafed. And in the cafe of Baugh
and Holloway, 1 P. Will. 557. Lord Raymond lays down
the {ame general doétrine that I would now eftablifh ;5 and
alfo another point, which agrees with my opinion, that
an interefted witnefs may prove a devife to another, tho’
not to himfelf. Tn all judicial determinations, devifes
have been confidered, not in the nature of wills by the
Roman law, but as difpofitions and conveyances of real
eftates ; whence it is, that by fuch difpofition of all
one’s eftate, lands that are purchafed fubfequent there-
to will not pafs: Therefore the intereft of witnefles
to devifes fhould be governed by the fame rules, as in
all other written difpofitions of real eftates. As to the no-
tion ftarted in the argument of .fufley and Dowfing, of
four devifee witnefles dividing an eftate among them-
felves, by reciprocally attefting for each other ; this
might as well be affected by four diftinét devifes fe-
parately attefted by three of them in rotation: Butin
either cafe, the very contrivance would appear fo fraudu-
lent, as alone to be fufficient to fet it afide,

With refpect to the prefent cafe on its own particular
.circumftances : — Thele witnefles are in the nature of
legatees ; not feveral devifes. “I'he prefumption of in-
tereft at the time of atteftation, is taken off at the
death, by the principal funds being morc than fuffici-
ent: It is taken off before the trial, by the uebts
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being paid. But the benefit, at the time of atteftation,
was nothing. It doth not appear the principal funds
then were deficient. The legacy is a bare poffibility,
vpon a contingency, which contingency never happened.
But I will go farther; I think a charge to pay debts
ought not to incapacitate fubfcribing witnefles, altho’ they
wanted and claimed the benefit of it. Every honef}
man fhould make that charge in his will. He who
omits it, is faid to fin in his grave. Fraud cannot be
prefumed, from inferting a claufe which it would be ini-

quitous not to put in. No man would refort to wicked,

and fraudulent pradices, to get his debt charged upon
Jand by the will of his debtor. If he fufpefled the
debtor’s circumftances, he would not ftay till his death,
or truft to a revocable fecurity. The prefumption of
fraud in this cafe would be againft juftice and truth;
and the public inconvenience fo great, that hardly a will
could fland. This charge ought to be in every will.
The perfons attending upon a dying. teftator, and there-
fore moft common witnefles, are generally in fome de-
gree creditors 3 fuch as fervants, parfon, attorney, and
apothecary : - and the difallowing f{uch perfons to be
witnefles cannot anfwer any ends of public utility.
Upon the whole,” we are all of opinion, That this will
is duly attefted by three witnefles.

Afterwards, in the cafe of Hindfon and Kerfey, E.
G. 3. afpecial cafe was referved from Appleby aflizes
before Mr. juftice Bathurft in 1760, which was thus:
John Knott, being feifed of a mefluage and other te-
nements, at Mauls Meburn in the county of Weft-
morland, by his will bearing date Auguft 16, 1734,
(which was before the mortmain a& of g G. 2. and
therefore that was out of the queftion) devifes his mef-
fuage and lands in the will particularly mentioned (after
the death of his wife,) to John White, Chriftopher Mofs,
Henry Holme, William Dent, Robert Burra, and Wil-
liam Burra, in truft, that they and their fucceffors for
ever difpofe of the rents and profits to poor orphans,
2ged, and impotent people within the townthip of Mauls
Meburn, and put out the children of fuch poor people
apprentices, Other lands and tenements there he de-
vifed to his wife for life, remainder to Anne Gibfon for
life, remainder to Mary Brown for life, remainder to
Anne Hebfon in fee. Anne Gibfon (after the wife’s
death) entred as devifee on that part devifed to her ; and
the heirs at law brought an ejectment, alledging that
the will was not duly attefted according to the {latute

of
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of frauds, The witnefles were two of the faid truftees
Henry Holme and Robert Burra, and the third John
Mitchel ; all of whom, at the time of the atteftation,
and at the death of the teftator, and long after, were re-
fpeclively feized of melluages and tenements in the faid
townthip of Mauls Meburn, and were affefled to and paid
the poor tax there. But before the time of trial, the
faid Henry Holme and Robert Burra releafed all their in-
tereft under the will to the other truftees, and they.and
alfo John Mitchell conveyed away their refpelive mef-
tfuages and tenements within the faid townthip. The

queftion was, whether under thefe circumftances, the

faid writing purporting to be the will of the faid John
Knott was fufficient and effeCtual to pafs the aforefaid
lands and tenements to the faid Anne Gibfon? — Upon
the hearing of this caufe in the court of common pleas,
the three puifne judges delivered their  opinion in favour
of the will ; and the lord chief juftice Pratt (afterwards
lord Camden) declared his opinion againft it, and argued
to the following .effe€: Two queftions arife out of this
will ; fieft, whether it is executed according to the fta-
tute of frauds; and, fecondly, If not, whether the ob-
je&ion to it is cured by the late a&. In handling this
fubject, I fhall be obliged to differ from the opinion of
the court of king’s bench delivered by lord Mansfield in
the cafe of Wyndham and Chetwynd; or rather (for fo
I with to put it) I fhall agree with the judgment of the
fame court delivered by lord chief juftice Lee in the cafe
of Anftey and Dowfing. For as both the opinions are
juftified by authorities of equal weight, a man may take
either fide without hazarding his reputation. The cafe
of Wyndham and Chetwynd fuppofes that the word cre-
ditle in the a&t is only a word of courfe, and ought not
to be attended to as conveying any fpecial legal meaning;
and that the other word witnefs is to be expounded by
common law analogy. From whence this rule was taken,
that as at common law no man was allowed to be a wit-
nefs to prove an intereft for himfelf; fo fince the fta-
tute, no man fhall by his own fubfcription take an in-
tereft which he could not prove at the time by his own
examination : And from the rule thus framed it was con-
cluded, not only that a releafe or payment will re-eftablith
the witnefs, if his incompetency really ftands in the way;
but further, that fuch a witnefs may even without a re-
leafe be competent enough to prove the will for every
perfon except himfelf.
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In oppofition to this reafoning I propofe to maintain,
that this credibility, which I fhall prove to be ¢ompeten-
cy, is a neceflary and fubftantial qualification of the
witnels, at the time of atteftation, that if the witnefs is
incempetent at that time, he cannot purge himfelf after-
wards, either by releafe or payment, fo as to fet up the
will ; ‘and that he tannot be a witnefs in that cafe to efta-
blith any part of the will, but that the whole is void for
ever, Asmy brothers differ with me upon the fecond quef-
tion, by holding that the witneffes are competent by the
rule of aw, I might, if I thought it fitting, leave all the
other points undifcufled, as not abfolutely neceflary to the
decifion of this cafe. "And I thould have been glad for feve-
ral reafons to have done it, if other reafons more weighty
with me had not determined me the other way. One is,
that as the whole argument is connefted by a chain, thofe
parts whereon I am bound to fpeak could not be fo clearly
illuftrated, if the others were omitted ; for they all throw
light upon each other, and the former are proper and
material introdutions to the latter. Another reafon is,
that as the fame cafe may again exiff, :and even this cafe
may yet come before andther court; and likewife, as no
cafes of the like kind, in my opiniom, are cured by the
late act; but that future wills, as well as thofe
that are paft, under fuch like atteftations, muft occafton
the fame queftions, when they happen to be concefted :
I think myfelf bound in duty to- declare my diflent to
the laft cpinion of lord Mansfield, and do my beft endea<
vours to reftore that of lord chief juftice Lee, which has
been fo confiderably thaken, T may fay overturned ; becaufe
the laft opinion, if it is acquiefced under, almoft always
governs, and becomes the leading cafe. I am very fenfi-
ble at the fame time, that I am deftroying an honeft will,
upon a nominal objeftion ; for the intereft here, which I
muft treat as a ferious incapacity, is .too flight even to
diiparage the witnefs’s credit, if he could be fworn;
and yet I muft adjudge him, upon this objetion, to be
a perfon fo deftitute of all credit, that he is not fit even
to be examined : But as it is not my bufinefs to decide
cafes by my own rule of juftice, but to declare the law
as I find it Jaid down; if the flatute of frauds has
injoined this determination, it is not my opinion, but the
judgment of the legiflature. As 1 am fatisfied, however,
that this will was fairly executed; I am very glad my
brothers, by differing from me, have enabled me to give
Jjudgment in favour of it, againft my own opinion. Be-
fore I proceed, I defice it may be underftood, that I do

by
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by no means deny the authority of the judgment in
Wyndbam and Chetwynd 3 for that cafe was not determined
only upon the general principles, which I am obliged in
this argument to deny, but upon its own general as well
as particular circumftances, none of which can be applied
to the cafe of a mere legatee witnefs. The firft general
inquiry then being this, Who are thofe witnefles which
are defcribed in the aét by the word ¢redible? 1 anfwer,
in one word, they are competent witnefles and no other.
And when .it is further afked, At what time muft the
witneffes be indued with this qualification? I fay, that
they muft be cloathed with it at the time of atteftation.
And here I muft premife one obfervation, That there is
a great difference between the method of proving a fa&
in a court of juftice, and the atteftation of that fa&t at
the time it happens. Thefe two things I fufpe& have
been confounded. Whereas it ought always to be re-
membred, that the great inquiry upon this queftion is,
how the will ought to be attefted, and not how it ought
to be proved. The new thing introduced by the flatute
is the atteftation ; the method of picving this atteftation
ftands as it did upon the old ~ummon law principles.
Thus, for inftance, one witnefs is fufficient to prove
what all the three have atte”ed ; and tho’ that witnefs
muft be ‘a fubfcriber, yet tiat is owing to the general
common law rule, that ‘vhere 2 witnefs hath fubfcribed
an inftrument, he muft be always preduced, becaufe it
is the beft evidence, This we fee in common experi-
ence; for after the firft witnefs has béen examined, the
will is always read. The flatute fays, the will muft be
executed before three credible witnefles,  If it be afked;
whether the quality of credibility is requifite in the
witne(s at the time of atteftation? I anfwer, Nothing
can be more clear upon the words, if credibility means
any thing; for whatis the claufe, but a defcription of
thofe folemnities that arc to attend the execution? amang
which the prefence or credible witnciles is made neceffary,
It is admitted, that if any other defcription had been ad-
ded to the witnefles, that muft have belonged to them
at the time; as if three Englifhmen, or three full aged
perfons had been required; thefe adjunéts would have
been neceifary at the time; and if fo, I fee not by what
rule of conftruéion one epithet or adjunét can be dif-
tinguifhed from another. Nay if the word credible be
expunged ; and the word wine/s, as it is admitted, doth
of 1felf alone conglude compereny ; fhill, competency mxi)ﬂ:

e
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be eflential to the witnefs at the time of execution : and
a competent witnefs in the eye of the law 1s a2 witnefs
that is not infamous nor interefted. So that take it which
way we will, an interefled witnefs cannot be the witnefs
the law intends to be. prefent at the execution. And
that the ftatute had a main view to the quality of the
witnefles, will appear from this confideration; namely,
that a will is the only inftrument in it required to be
attefted by fubfcribing witnefles at the time of execu-
tion. It was enough for leafes and all other conveyances,.
marriage agreements, declarations, and aflignments of
truft, to be in writing: Thefe were all tranfations of
health, and proteéted by valuable confiderations and
antecedent treaties; the power of a court of equity was.
fully fufficient to meet with every fraud that -could: be
praltifed in thefle cafes, after the contraét was reduced
into writing. But a will was -a voluntary difpofiticn,
executed fuddenly in the laft ficknefs, oftentimes almoft
in the article of death. And the only queftion that can.
be afked in this cafe is, Was the teftator in his fenfes
when he made it ? and confequently, the time of execution
is the critical minute that requires guard and proteétion..
Here you fee the reafon why witnefles are; called in {o°
emphatically. What fraud are they to prevent? Even
that fraud fo commonly practifed upon dying men, whofe
hands have furvived their heads; who have fili ftrength
enough to write a name, or make a mark, tho’ the
capacity of difpofing is dead. What is the condition of
fuch an objedt, in the power of a few who are fuffered to
attend him, wheedled or teized into fubmiffion for the
fake of a little eafe? put to the laborious tatk of recol-
le&ing the full eftate of all his affairs, and to weigh the
juft merits and demerits of thofe who belong to him,
by remembring all, and forgetting none. Such an a&
to be done at {uch a time is fo pregnant with fufpicion,
that a formal declaration of the teftator’s found aud difpo-
fing mind and memory, tho’ he is weak in body, is grown
to be a common introductory claufe to almoft every tef-
tament. Who then fhall fecure the teftator in this impor-
tant moment from impofition ! Who fhall proteét the heir
at law, and give the world a fatisfactory evidence tha¢
he was fane? The ftatute fays, three credible witneffes.
What is their employment ? 1 fay, to infpeét and judge
of the teftator’s fanity before they atteft. If he is not
capable, the witnefles ought to remonftrate and refufe their
atteftation,  In all other cafes the witnefles are paffive,
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here they are ative, and in truth the principal parties
to the tranfation, the teftator is intrufted to their care.
Sanity is the great fact the witnefs is to {peak to, when
he comes to prove the atteftation ; and that is the. true
reafon why a will can never be proved as an exhibit viva
woce in chancery, tho’ a deed may; for there muft be
liberty to crofs examine to this fact of fanity. From the
fame confideration it is become the invariable praéice
of that court, never to eftablith a will unléfs all the wit-
nefles are examined ; becaufe the heir has a right to
proof of fanity from every one of themswhom the ftatute
has placed about his anceftor, And yet this duty of the
witunefs, this folemn trial of the teftator’s fanity, hath
been called a matter of form, and of no ufe to prevent
frauds. I am of a very contrary opinion. That many
fraudulent wills have been made fince the ftatute, and
all formally executed, I have no doubt; and I am afraid
thefe frauds will continue to the end of time; for, what
law can totally. extmgul[h wickednefs and reform man-
kind? But if a law is to be. flighted, becaufe it doth not
intirely eradicate the mifchief it was made to prevent, no
law whatever can efcape cenfure. Many bad wills have
been made ; but, who can tell me how many have been pre-
vented ! The defign of the ftatute was, to prevent wills that
ought not to be made, and always operates filently by in-
teftacy. I have no doubt but that a thoufand eftates have
been faved by this excellent provifion. Itis called a guard
in theory only; whereas almoft every delirious paralytic,
that is fuffered to die inteftate, is preferved by this law,
and gives teftimony of its utility. But if you once treat
this part of the folemnity as a form, and call the devifees
and legatees into the fick man’s chamber; the whole
ceremony will then, I admit, become a mere form: nay
it will be worfe, it will be a fnare to the teftator ; and
inftead of being a prevention, it will be a proteétion of
fraud. I will clofe this reafoning with the words of the
court in the cafe of Lea and Libb, as reported in Carih.
37. ¢ ’Tis true, the intent of the ftatute was to prevent
*¢ fraud ; but tho’ no fufpicion of fraud appears in this
¢¢ cafe, yet the ftatute hath prefcribed a certain method,
¢ which every one ought to purfue to prevent fraud.”
And if this is the true language of the ftatute of frauds,
the confequence is undeniable, that the incompetency
can never be purged, and that the whole will is void for

ever.
This
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This being the criterion of ‘credibility,’T proceed to éon<
fider, how far the witnefles to this will are affe@ed by it:
The cafe is this: The teftator devifeth certain lands to
truftees; to be applied to the ufe of fuch poor, as by
reafon of infancy, impatence, or old age, are unable to
work, and to place cut apprentices the childrenof fuch
poor. ‘The three witnefles who- attefted the will, are
feifed of lands in fee within the parifh at the time of at-
teftation. . The objection is, that thefe witnefles cannot

~ be admitted to prove the will in court, while they remain

{o feifed, becaufesby the eftablithment of the will they will
derive an intereft to themfelves.im refpeét of thofe lands.
Their intereft is this, tHat'as the poor rate muft be re-
duced in proportion to the value of this benefaction, their
eftates will become rate free for fo much for ever. And
altho® the devife at the time of the teftator’s death was
future, and did not take effect till {ome years after; yet it
was a prefent benefit to the owner of thofe lands, and made
them immediately more valuable, in confideration of this
future eafment. It is objeéted, that the intereft claimed
under the will is nothing ; that it is nothing at prefent ;
that it'js contingent in futare; and that at moft it is
extremely minute. ’Tis true, it is not given to the

_parifhioners; but it is an-intereft derived to the parifhi-

oners in confequence of the will: which is the common
cafe of penalties given to the poor; they gain if the will
js eftablifhed, they.lofe if it is fet afide. I do admit
alfo, it is no edfment in prefent; but in refpe& of future
eafmenty it. i even now a preferit' and lafting benefit;
and in truth all future inteiefts; whether certain or con-
tingent, whether now or hereafter to be enjayed, are pre-
fent benéfits, .have a price.and are faleable. The court
of chancery therefore hath wery fenfibly pronounced pof-
fibilities to be vefted irterefts; and made them tranfmif-
fible. A fee:expeflant upon a thoufand years term has
been fold for rhoney. Let me put the cafe of an exe-
cutory devife of an eftate of 10,0001 a year, and the

life befare it in a deep confumption (I am intitled to put

the ftrongeft cafe I pleafe), could this devifee be a com-
petent witnefs to prove the will ! The anfwer muft be, he
could not. Tell me then what chances are- valuable

and what not, Till this line is drawn, I muft infift that

all chances are valuable. As to the objelion that the

_intereft is minute, and that a finall intereft, as in Townf~

bend’s
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bend’s cafe, ought not to difqualify witnefles : I do con-
ceive, that however that point might have been litigated
formerly, yet now the law is clearly fettled, and the wit-
nefs mufl be r(je@ed, if he has any intereft, be it ever
fo {fmall.  The point was difputed for above twenty
yeurs, in th. caie of toll or cuftom claimed by the city
of London. upon importation, called by the name of wa-
ter bailiz=: The queftion was, whether freemen might
be wi--2ties?  Nothing can be more minute than fuch
an intereft ; and yet after many opinions pro and con, it
was i.nally fettled that they were not witnefles. True
it is, that the intereft of the witnefles in fome cafes is
drawn fo fine, that it is fcarce perceptible ; and yet that
glimmering, that fiintilla, thall be as powerful to exclude
the witnefs, as the moft fubftantial proof. The true
ground whereof is this ; that as no pofitive law is able
to define the quantity of intereft that fhall have no in-
fuence upon the minds of men, it is better to leave the
rule inflexible than permit it to be bent by the difcretion
of the judge. [And therefore to diveft a legatee wit-
nef- of all kind of intereft in time to come, the late a&
hath . taken the moft effeCtual method, by making his le-
gacy totally void. In the prefent cafe, the parties, to avoid
any further litigation, came to an agreement and divided
the eftate amongft them.]

In the cafe of Pendock and Mackender, H. 28 G. 2.
On a fpecial cafe referved at the affizes, the queftion was,
whether one of the witnefles to the will was a fufficient
witnefs within the ftatute, who before the time of attefta-
tion had been indifed, tried, and conviéted for fteal-
ing a fheep, and was found guilty to the value of ten
pence, and had judgment of whipping. After three ar-
guments at the bat, the whole court of common pleas
were clearly of opinion that he was not a competent
witnefs ; and laid it down as a rule, that it is the crime
that creates the infamy, and takes away a man’s com-
petency, and not the punifhment for it; and it is abfurd
and ridiculous to fay it is the punifhment that creates the
infamy.  The pillory has been always looked upon as
infamous, and to take away a man’s competency -as a
witnefs, But to fhew the abturdity of this notion ; fuppefe
a man is convited on the ftatute againft deer-ftealing,
there is a penalty of 301 to be levied by diftrefs, and if
he has no d:ftrefs, heis to be put in the pillory ; fo that
if the piliory be infamous, the perfon conviéted (accord-

mg
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ing to this notion) will be fo if he has not 301, but if
he has 30l he will not be infamous. Petit larceny is
felony. And there is no cafe where a perfon convicted
thereof was ever- admitted to be a witnefs. 6 /7ilfon,
18.

2. A written will of goods and chattels is not altered
as to this matter by the faid ftatute, but continues as it
was before.

Concerning which, it is faid in 3 Salk. 396. that by
the canon law, and alfo by the common law, two wit-
nefles are requifite to prove a will of goods.

For one witnefs by the civil law, unto which the other
Jaws are confirmed in this matter, is as no witnefs at all.
1 P. Wil x3.

So in the cafe of Thwaites and Smith, M. 1696. Be-
fore the delegates. Where there were only three wit-
nefles to the will, and two of them children of the re-
fiduary legatee; the will was fet afide, children (by rea~
fon of the affe&ion and duty which they owe to their pa-
rents) not being allowed to be witnefles by the civil law.
—3But on a commiflion of review being. fued out, the
parties agreed, and the executor renounced. And the re-
porter makes a quary, Whether if the will in queftion ap-
peared to be written or fo much as fubfcribed by the tefta-
tor’s own hand, it would not have been good without any
witnefs at all. 1 P. 7 13.
~ And Swinburn fays if it be certain and undoubted,
that "the teftament is written or {fubfcribed with the teﬁa—-
tor’s own hand, in this cafe the teftimony of witnefles is
not neceflary ; but if it be doubtful, whether the tefta-
ment were written or fubfcribed by the teftator, in this
cafe the teftimony of witnefles is neceflary, to confirm the
fame to be the teftator’s own hand. Swin. 353.

And altho’ witnefles to prove the will may be neceffary,
yet it doth not feem to be of abfolute neceflity that the
names of thefe witnefles fhould be by them fubfcribed to
the will.

In the cale of Limbery againft Mafon and Hyde, 7.
8 G. 2. feveral cafes were cited whercin thefe frié for-

malities were determined not to be requifite. As in the
cale of Wright and Walthoe, H. 1710. There were- three
teftamentary {chedules, whereof one was without datej;
the fecond was written In witnefs, but there was no wit-
nefs ; the third concluded abruptly : yet being written by
the teﬁator, they were declared to be his wxll Comyn.
452.

So
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So in the cafe of /Porlick and Pollet, 1711. ‘Before the

delegates.  The teftatrix fent for a perfon to make her
‘Wlll gave him inftructions for the fame; when he had
wrote it, he read it to her; fhe approved it; declared it
to be her laft will ; fent for three witnefles to fee her exe-
cute it; Signed (mdfealed was written, but fhe died be-
fore any other execution : yet it was held a good will,
For tho’ the firft fentence for it was reverfed upon an ap-
peal, yet it was afterwards affirmed by the delegates.
Comyn. 452.

And by Gilbert chief baron: If a will be made of
goods, and written in the party’s own hand, without any
witnefs at all ; it is allowed to be good, and the ftatute
doth not require any witnefles to chattels only. Gilb.
Rep. 260.

In the cafe of Brown and Heath, 1721. A will of a
geal and perfonal eftate was prepared in order to be exe-
cuted, tho’ there were feveral blanks in it, and the tefta-

“ tor died before execution; yet it was held a good will
for the perfonal eftate: and tho’ more was intended to be
done, yet it thall be goed for what is done.  Comyn. 453.

So in the cafe of Loveday and Claridge, 1730. ‘The
teftator intending to make his will, pulled a paper out of
his pocket, wrote down fome things with ink, fome with
a pencil, and tho’ it had no conclufion, but appeared to
be a draught which he intended after to finifh, for it
was not figned, but had at the end a calculation of his

eftets, an account of his tea table, and an order to pay
a dividend of ftocks ; yet it was held to be a will, Comyn.

2.

4550 in a cafe where the teftator gave mﬁru&xons to make
his will of his real and perfonal eftate; and when it was
brought to him, he made feveral alterations, and then
wrote the whole over as altered with his own hand : this,
being found in his ftudy, tho’ not figned or fealed, was
held a good will (as to the perfonal eftate). It is true,
the firft fentence was, that he died inteftate; but that was
reverfed by the delegates. Comyn. 453.

3. By the fame ftatute of the 29 C. 2. c. 3. Al decla- Deza'aﬁ“'“‘k
rations ¢r creations of trufls or confidences, of any lands tene- """
ments or bereditaments, fball be manifefled and proved by fome
writing figned by the party who is by law enabled to declare
Such truft, or by bis lafi will in writing 5 or elfe they fball be
utterly void, and of nome effelt, A, 7.

And all grants and affy gnments of any iruf} or conﬁdma,
Jeall likewife be in writing, figned by the party granting or af-

L. *fening
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Signing the fame by fuch laf} will or devife; or elfe foall be ut
terly wid, and of none effeét. {. g.

4. A nuncupative tettament is, when the teftator with-
out any writing doth declare his will, before a fufficient
number of witnefles. Swin. 58.

By the aforefaid ftatute, 29 C. 2. c. 3. No nuncupative
will fhall be good, where the cftate thereby bequeathed fhall ex-
ceed the value of thirty pounds, that is not proved by the oaths
of three witneffes at the leafl, that were prefent at the making
thereof 5 nor unlefs it be proved, that the teflator at the time
of promouncing the fame did bid the perfons prefent or fome of
them bear witnefs that fuch was bis will, or to that effedt;
nor unlefs fuch nuncupative will were made in the time of the
lajt ficknefs of the deceafed, and in the houfe of his babitation or
dwelling, or where be hath been refident for the fpace of ten days
or more before the making of fuch will, except where fuch perfon
was furprized or taken fick, being from his own home, and
died before he returned to the place of bis dwelling, {. 1q.

And after fix months paffed after the [peaking of the pretended
teflamentary words, no teflimony fhall be recerved to prove any
will nuncupative, except the [aid teftimony or the fubflance
thereof, were committed to writing within fix days after the
making of the faid will. {. 20.

And no letters teflamentary or probate of any nuncupative
will fhall pafs the feal of -any court, till fourteen days at the
leafl after the deceafe of the teflator be fully expired 5 nor fball
any nuncupative will be at any time received to be proved, unlefs
procefs bave firfl iffued to call in the widew or next of kindred
10 the deceafed, to the end they may conteft the Jame if they
pleafe. 1. 21.

Provided, that notwithflanding this af?, amy foldier being in
allugl military [ervice, or any mariner or feaman being at fea,
may difpofe of bis moveables, wages, and perfonal eftate, as he
might have done before the making of this alf. {. 23.

And by the 4 An. c. 16, Al fuch witnefles as are and
ought tg be allowed to be good witneffes upon trials at law, by
the laws and cufioms of this realm, fball be deemed good wit-
neffes to prove amy nuncupative will, or anmy thing relating
thereunto.

By the oaths of three witne(fes at the leat] T. 1704. Philips
and the parith of St Clement Danes. Dr Shallmer by will
in writing gave 2001 to the parifh of St Clement Danes;
and after, Prew the reader Coming to pray with him, his
wife put him in mind to give 2001 more towards the
charges of building their church; at which, though Dr
Shallmer was at fuft difturbed, yet afterwards he faid he

would
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would give it, and bid Prew take notice of it; and thé
next day bid Prew remember of what he had faid to him
the day before, and dies that day. Waithin three or four
days atter, the do&lor’s widow put down a memorandum
in writing of the faid laft devile, and fo did Her maid.
Prew died about a month after ; and amongft his papers
was fourd a memorandum of his own writing, dated three
weeks after the do&or’s death, of what the do&or faid to
him about the 200 1, and purporting that he had put it in
writing the fame day it was fpoken ; but that writing,
which was mentioned to be made the fame day it was
fpoken, did not appear ; and thefe memorandums did not
exprelsly agree. About a year after, on application of
the parifh to the commiflioners of charitable ufes, and pro-
ducing thefe memorandums and proofs by Mrs Shallmer
and her maid, they decreed the 2001. But on exception
taken by the executors, the decree was difcharged of this
200 15 and the lord chancellor held it not good, becaufe
it was not proved by the oath of three witnefles : for tho’
Mors Shallmer and her maid had made proofy yet Prew
was dead, and the ftatute in that branch requires not only
three to be prefent, but that the proof fhall be by the
oath of threc witnefles, 1 4br. Caf. Eq. 404.

Letters teflamentary or probate of any numsupative will]
H. 22 & 23C. 2. Verhorn and Brewin. An admini-
ftrator brought a bill to difcover and have an account of
the inteftate’s eftate : the defendant pleaded, that the fup-
pofed inteftate made a nuncupative will, and another per-
fon executor, to whom he was accountable, and not to
the plaintiff as adminiftrator.  But decreed, that tho’
there was fuch a nuncupative will, yet it was not plead-
able againft an adminiftrator before it was proved. 1 Chan.
Caf. 192.

5. A codicil, by intendment of law, is either to alter, Cod'cil.
explain, add, or fubtraét fomething from the will; and
wherever it is added to a teftament, and the teftator de-
clares that it fhall be in force, in fuch cafe, If the wiil
happens to be void for want of thofe folemnities required
by law, yet it fhall be good as a codicil, and be obferved
by the adminiftrator: it is true, executors cannot regu-
Jarly be appointed in a codicil, but yet they may be fub-
ftituted according to the will of the teftator, and the co-
dicil is ftill good. Swin. 14.

M. 31 C. 2. Stoniwell’s cafe.  The teftator made his
wife executrix and refiduary legatee ; but [he dying in his

Vor, 1V. H life
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life time, he by a codicil nuncupative devifed to G R all
which by will he had given to his wife, and died. The
queftion was, whether this nuncupative codicil was good,
notwithftanding the ftatute before mentioned ; and ad-
judged that it was, and as it were a new will for fo much
as he had given to his wife, and that it did not alter his
written will, for there was no fuch will, the operation
of it being determined by the death of the wife, living
the teftator, who was her hufband. Raym. 334.

Altho’ no man can die with two teftaments, becaufe
the latter doth alway infringe the former ; yet a man may
die with divers codicils, and the latter doth not hinder the
former, fo long as they be not contrary. Swin. 1§.

If two teftaments be found, and it doth not appear
which was the former or latter, both teftaments are void :
but if two codicils be found, and it cannot be known
which was firft or laft, and one and the famething is given
to one perfon in one codicil, and to another perfon in
another codicil ; the codicils are not void, but the per-
fons therein named ought to divide the thing betwixt
them. Swin. 15.

If codicils are regularly executed and attefled, they may
be proved as wills are. So if they are found written by
the teftator himfelf, they ought to be taken as part of the
will, and to be proved in common form by the oath of
the adminiftrator with the will annexed; and in cafe of
oppofition, by witnefles to the handwriting and finding :
And it hath been ufual to exhibit an affidavit of the hand
writing and finding, before a probate or adminiftration
palles even in common form.

But in cafe of areal eftate, 2 codicil cannot operate,
unlefs it be executed according to the flatute. 1 At4.

26.
4 6. Donatis caufa mortis, or a gift in profpe&@ of death,
is where a man, moved with the confideration of his mor-
tality, doth give and deliver fomething to another, to be
his in cafe the giver die, but if he lives he is to have it
again.  Lawof Tefl. 179. Prec. Cha. 264.

In every fuch gift there muft be a delivery made by the
party in his laft ficknefs ; and nothing can operateas fuch,
without having been delivered in the teftator’s life time,
by him or his order. 3 P Will. 357.

A man by his will difpofed of perfonal eftate; and
afterwards by parol gave 100l bill to one to deliver
over to his nephew, if the teftator fhould die of that

ficknefs ¢
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ficknefs: And this gift was held good:. Drary and Smith,
1 P, Wil 404.

So where the hufband upon his death bed delivered to
his wife a purfe of 100 guineas, bidding her apply it to
no other ufe than her own. Lawfon and Lawfn. 1P.
Will. 441.

So where the hufband upon his death ted drew a bill
(I)n his goldfmith, to pay his wife 1001 for mourning:

bid.

Mar. 11, 1744 ; Baily and Snelgrgve. Mrs Baily, going
out of town in a bad ftate of health, gave her maid a
bond executed to her by a third perfon; faying, If I
die, it is yours, She died inteftate, The adminiftrator
brought a bill to have the bond delivered up. But by the
lord chancellor Hardwicke: This is a {ufficient donatia
caufa mertis to pafs the equitable intereft of this bond
upon the inteftate’s death. T'he queftion in this cafe was,
whether the nature of the property was capable of being
fo given : His lordthip held it might, as well as a fpeci-
fic chattel ; Tho’ no legal property pafled thereby, no-
thing but the paper, a bond being evidence of a debt,
and the intent being to give the debt not the paper, he
held it a good donation mortis caufa, comparing it to the
property which pafles by affignment of a bond, which
pafles nothing in point of law, and the affignee muft
make ufe of the other’s name for recovering oa it.
He put the cafe, that if a chattel in peflefion had
been bought by the inteftate, and a bill of fale made
to a truftee for her ufe; the property would have been
in the truftee, and the equitable intereft in the ceffuy que
trufl, who if fhe had given this chattel fo circumftanced
to the defendant, it would have been good.  3.4tk. 214,
2 Vez. 432.

But in the cafe of Ward and Turner, July 20, 1752 ;
It was held by lord Hardwicke, that a delivery of re-
ceipts for South fea annuities was not fufficient, (tho’
there was flrong evidence of the intent;) and that it
could not be done without a transfer, or fomething
amoynting to that; and all the anxious provifions of
the ftatute of frauds will fignify nothing, if dona-
tion of ftock, attended only by delivery of the paper,
is allowed. It migh- Le fupported to the extent of

1y given value, and would leave thefe things under
1e greateft degree of uncertainty, and amount to a repeal
f that ufeful law as to all this part of the property of
e fubje@s of this kingdom. Therefore notwithftand-

i Ha ing
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ing the ftrong evidence of the intent, this gift of an-
nuities is not fufficiently made within the rules of the
authorities.  Aund cm-ﬁdermg how much of the perfonal
eftate of this kingdom is naw velled in flocks and iunds,
his lordfoip faid “he was of ‘opinion not to carry it further,
2Vexiy, 4310

In the cale of Swith and Cafen, 8 Dec. 1718, the mafter
of the 10lls, where jewels were given by the teftator by
way of donatm caufa mortis, doubted whether this was
good againft debts. And it feems not; they being given
1n cale of the donor s death, and in nature of a leuacy,
which therefore would be fraudulem as againft creditors.
1 P. il 106.

T.13G. Thompfon 2nd Butty. An executor libelled in
the {piritual court, for taking a tankard without his con-
fent, on pretence that the teflator gave it to the defendant
if he died of nis then ficknefs. And the court granted a
prohibition; this not being a legacy, but a donation in
profpe& of death, the validity whereof may be tried in an
aftion of trover. Sir. 777.

For this is a matter of which the common law takes
notice, and need not be proved in the ecclefiaftical court,
1 P.IVill. 441, 8el. Caf. in Chan. 14.

7. Dr. Swinburne fays, By general cuftom obferved
within the province of York, the father by his laft will
or teftament may for a time commit the tuition of his
child, and the cuftody of his portion ; which teftament
and affignation is to be confirmed by the ordinary, who
alfo is to provide for the execution of the fame tefta-
ment. Swin. 210.

And if the father die, no tutor being by bim affigned,.
and the mother do in her laft will and teftament appoint
a tutor; the fame will is to be proved, and the aflignax’
ticn of the tutor confirmed. Swin, 270.

And if no tutor be afligned by either of the parents,
then may a firanger, if he make the orphan his executor,
and give him his goods, afiign a tutor unto him [with re-
fpe&t to fuch goods] ; which tutor is by the ordinary to be
confirmed.  Swin. 210.

And if there be no tutor teﬁamentary at all, then may
the ordinary commit the tuition of the child to his next
kin{man demanding the [«me, according as in adminiftra-

“tions where any dicth inteftate.  Swin. 211.

And by the faid cuftom a tutor may be affigned to a
boy at any time until he hath accomplifhed the age of
fourteen years, and to a girl until fhe hath accomplithed

the
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the aze of twelve years.,  But after thofe years, he or fhe
refpectively may chufe their own curators.  But if they
do not elu¢t any other curator after their feveral ages, then
he that is affigned in the will is to be confirmed curator to
either of the faid children, albeit he were above fourteen
vears, and fhe above twelve, when the will was made.
Swia. 212. And this 1s according to the rules of the
cwvil law ; but by the common law, the age of chufing
guardians both as to the male and female is the age of
fourtcen, 1 Infl. 78.

And by the faid general cuftom obfcrved within the.
province of York, a tutor may be afligned either fimply
or conditionally, and until a certain time, or from a cere
tain time, But no tutor may intermeddle as tutor, until
he be confirmed by the ordinary, albeit he be affigned
tutor fimply ; much lefs where he is afigned condition-
ally, or from 2 certain time, may he intermeddle as tutor,
until the coudition be extant, or the time limited be ex-
pired. But the ordinary may in the mean time commit
the tuition ; and he that is {o appointed by the ordinary,
may for that time adminifter.  Swin. 213,

But, more generally, by the ftatute of the 12 C. 2. c.
24. (which controlleth the aforefaid cultom in divers in-
ftances) Where any perfon jball have any child or children un-
der the age of twenty one years and not married, at the time of
bis death ; it fhall be lawful for the father of fuch child or
children, whether born at the time of the deceafe of fuch father,
or at that time in ventre {a were, or whether fuch father be
within the age of twenty one years or of full age, by his deed
exccuted in bis life time, or by bis lafl will and teflament in
writing, in the prefince of two or more creaible witneijes, in
Juch manner, and from time to time, as he fpall think fit, to
difpofe of the cuflody and tuition of fuch cvild or child: en during
Such time as he or they fhall refpectively remain under the age of
twenty one years, or any leffer time, to any perfon er perfens,
i poffeffion or vemainder, ather than popifp recufants : and
Such perfon to whom the cuftody of fuch child fball be fo difpojed
or devifed may maintain an altion of ravibment of ward or
trefpafs, againft any perfon who fball wrongfully take away or
detain any /i/c/y child, for the recovery of fuch ciiid, and re-
cover damages for the fame in the faid aliion, for the ufe and
benefit of fuch child. 1. 8.

And fuch perfon to whom the cuflody of fuch child fhall be
Jfo difpojed or devifed, may take into bis eyffody to tle ufe of

_ facb child, the profits of all lands tenements and bereditaments
of fuch ch:idy and alfo the :uffoddy 1uitom and managemens. of
g3 e
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the goods chattels and perfonal eflate of fuch child, till his or
ber age of twenty one years, or any leflér time, accoraing te
Juch difpofition aforefaid ; and may bring fuch allions in rela-
tion thereto, as by law a guardian in common focage might do,
{. 9.
gProvided, that this [ball not extend to alter or prejudice the
cuflom of the city of London, nor of any other city or town
corporate, or of the town of Berwick upon Tweed, concern-
ing orphans. {. 10.

Of the feveral {pecies of guardians, the firft are guar-
dians by nature, namely, the father, and (in fome cafes)
the mother of the child. For if an eftate be left to an
infant, the father is by common law the guardian, and
muft account to his child for the profits.—T here are alfo
i guardians for nurture; which are, of courfe, the father
"~ or mother, till the infant attains the age of fourteen

years: and in default of father or mother, the ordinary

ufually afigns {fome difcreet perfon, to take care of the in-
fant’s Perfonal eftate, and to provide for his maintenance
and educatign.-—Next are guardians in focage, who are
alfo called guardians by the common law. “Thefe take
place only, when the minor is intitled to fome eftate
in lands; and then, by the common law, the guardian-
fhip devolves upon hijs next of kin, to whom the inherit-
ance cannot defcend. Thefe alfo, like guardians for
nurture, continue only tiil the minor is fourtecen years
of age; for then, in both cafes, he is prefumed to haye
gifcretion, fo far as to chule his own guardian. 1 Black.

461. -

Heretofore, there was alfo a guardian in chivalry;
which was, where the tenant by kuight’s fervice died,
his heit male being under twelve years of age; in fuch
cafe, the lord fhould have the Jand holden of him, un-
til the heir fhould attain the age of twenty one, and
likewife- the marriage of the heir, if he was unmarried
at the death of his anceftor ; if there was zn heir female,
under the age of foyrteen, and unmarried, then the lord
had the wardthip of the land till her ave of fourteen, and
was to tender to her covenable marniage without dif-
paragement. And .his fort of guardianfhip was a kind
of dominion of lords over their tenants, and was intro-
duced among the Gothic nations, to breed them to
arms; but is now fallen with the tenures; for by the

12 C. 2. ¢. 24. all tenyres by knight’s fervice and in ca-

pite are taken away, and turaed into free and common

‘ocage. 1 Infl, 74, 87, 88,

) ' Guardians
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Guardians appointed by the fpiritual court, are only
for the perfonal eftate ; guardians for the real eftate were
heretofore under the direction of the court of wards and
liveries, which court being taken away by this ftatute,
power is given by the fame flatute to the father by his
deed or will to appoint guardians ; which if he fhall not
do, or if the guardians appointed by him fhall die or re-
fufe to aét, then the power devolveth upon the high court
of chancery, the lord chancellor (under the king) being
the fupreme guardian of all infants and others not
capable to a& for themfclves.

In the cafe of Buck and Draper, Mar. 26. 1747; a
petition was preferred to the lord chancellor Hardwicke
by the moiher of the infant, to difcharge an order of the
mafter of the rolls appointing the plaintiff guardian of her
daughter; upon an allegation of his unfitnefs, as being
difordered in his mind, and that fhe the mother had long
beicre been appointed guardian of her daughter by the
eccicfieftical cowt at York, and had by virtue of that ap-
pointment taken poflcfiion of the infant’s perfon and
eftate.—~—The lord chancellor difmifled the petition with
cofts, the facls of the lunacy being not at all made out,
and faid, he was {urprized upon what pretence the eccle-
fiaftical courts in the country take upon them to appoint
guaidians ex officio, without any fuit inftituted for that
purpofe, and by this means break in upon thed"urifdi&ion
of this court with refpe& to the guardianihip of in-
fants, and faid, he recommended it to the attorney
general to confider, whether 2 Quo warrante might not
iflue to the ecclefiaftical court, upon fuch an extraju-
dicial appointment of guardians to infants, where no
fuit at all is depending for this purpofe. 3 k.
631. ¢

It fpall be lawful for the father] By the common law,
before this a&, 1t was not lawful for the father to appoint
a guardian either in chivalry or focage; but the law ap-
pointed one for him: and in fuch cafe, the guardian ap=

+ This is one inftance, among{t many others, of the perpetual
jarring between the two jurifditions. The ecclefiaftical judge,
probably, in anfwer to fuch Quo warranto, would return the
cuftom within the province of York, as is here above fet forth
from Swinburne ; which cuftom cxifted long before there was
any court of chancery in this kingdom.

Hyg pointed
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pointed by the law could not refufe; but the guardian
appointed by the father, under the ftatute, may refufe,
if he pleafeth. Paugh. 182.

For the father] Therefore the aét only authorized the
father, and not the mother; altho’ fhe hath the fame con-
cern for her heir as the father. And as the father only
can appoint a guardian, fo therefore the guardian appoint-
ed by him cannot appoint another guardian: for it is a
perfonal truft, and npt aflignable, any more than guar-
dianthip in focage. Faugh. 179. ‘

In the cafe Ex parte Edwards, June 18, 1747; the
mother by her will appointed a guardian to her fon till

his age of 21. An application was now made to the

court for maintenance, and in cafle they fhould not ap-
prove of the guardian appointed by the mothe., thata
new one may be affigned. By lord Hardwicke: The
fratute confines the power of appointing a teftamentary
guardian to the father only; and therefore the appoint-
ment by the mother is abfolutely vaid, And the infant
being of the age of 14, chofe a guardian in court,
3 Atk 519. ‘

" But here being no negative words, this altereth not the
cuftom within the province of York (as hath been ex-
prefled) for the mother by her will to appoint a guar-
dian ; that is, with refpect to the per{ona] eftate ; for un-
to that only the cuftom muft be underftood to extend;
for when that cuftom firft took place, the law it felf ap-
pointed guardians for the real eftate, in chivalry or in
focage.

In ventre fa mere] In like mannper, by the cuftom
within the province of York, a tutor may be affigned to
a child that is not born, as alfo to an idiot or Jynatick.
Swin. 212. '

But this ftatute gives no power to the father to appoint
a guardian to his child being an idiot or a lunatick, af-
ter he fhall be of the age of twenty one years.

Whether fuch father be within the age of twenty one years,

“or of full age] Therefore the father, under the age of

twenty one, may grant tite cuffody of his heir; but he
cannot demife or devife his land in truft for him dire&]y:
but he may do it obliquely ; for by appointing the cuf-
tody, the land follows as an incident given by the law to
attend it.  Vaugh, 178, i ' ;
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By his deed executed in bis life time, or by his laft will}

In the cafe of the ear! of Shaftefbury and Hannam, where
the f.ther had given the guardianthip of the infant to one

by deed, and to the mother by will, it was decreed, that

the will was a revocation of the deed. Cha. Ca.  Finch.
323

By bis laff will] And fuch will need not to be proved in
the fpiritual court. I Ventr.207. That is to fay, if the
will is merely upon this ftatute for the appointing a guar-
dian and nothing elfe; for in fuch cafe, the appointment
being folely by a& of parliament, the temporal courts
fhall be judges thereof. But in the fame will, if there is
any difpofition of the perlonalty (asis moft commonly
the cafe) ; it feemeth that the will fhall be proved in the
fpiritual court for the whole: which probate thall be ef-
fetual fo far as the perfonalty is concerned, altho’ it fhall
‘be of no-avail with refpeél to fuch particular appointment
of a guardian by the ftatute. Alfo this confideration fhall
not be extended to take away any power from the {piritual
court which it had before; as particularly, within the
province of York (as before mentioned), or within any
of the places {pecially excepted by the ftatute.

In fuch manner, and from time to time, as he fball think fir}
It feemeth not to be material by what words the tutor 1s

appointed, fo that the teftator’s meaning do appear.
Whercfore if the teftator fay, I commit my children to
the power of fuch a onc; or, I leave them in his hands;
itis ineffect as if the teftator had faid, T make him tutor
to my children. So it is, if he fay, I leave them to his
government, regimen, adminiftration, or the like. For
in all things the will and meaning of the teftator is to be
obferved, and preferred before the propriety of the words,
whereof perhaps he is ignorant; which meaning is to be
colle&ed by that which went before or followeth.in the

will, and by other circumftances, which the judge ought
to inquire. Swin. 216,

Under the age of twenty one years, or any leffer time] And
if the infant marries in the mean ‘time, this fhall not

diflolve the guardianfhip. 3 Atk 625.

Or any leffer time] If 2 man devifeth the cuftody of his
heir apparent, and no time is mentioned, yet it is a good
devife of the cuftody within the a&, if the heir te under
fourteen at the death of the father: becaufe Ly the de-
vife, the guardianthip is changed only as to the perion,
and Jefg the fame as o the time. But if the heir be above
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fourteen, then the devife is void for the uncertainty; for
the a& did not intend every heir fhould be in cuftody till
twenty one, but only fo long as the father fhall appoint,
not exceeding that time. Vaugh. 184.

To any perfon or perfons in poffeffion or remainder, other
shan popifh recufants] Yet there arc other exceptions: As,
by the g & 10 /. ¢. 32. Perfons denying the Trinity,
or afferting that there are mere gods than one, or denying
the chriftian religion to be true, or the holy fcriptures to
be of divine authority, fhall for the fecond offence be dif-
abled to be guardians, '

And by the ftatutes relating to the qualification for
offices, perfons executing their refpective offices without
taking the oaths and performing the other requifites for
their qualification, fhall be difabled to be guardians.

Alfo, in general, he that cannot be an executor, can
not be a guardian. Swin. 211,

May maintain an altion of ravifpment of ward] The
ecclefiaftical court cannot intermeddle with the dody,
although the parents make no difpofition thereof. 3 Keb,

4.
3But by the exprefs words of this aét, the guardian by
will takes place of all other guardians ; and the guardian
under this ftatute may have ravifhment of ward, as the
guardian by knight’s fervice or in {ocage at common law
might have had. 3 Keb. 528. 2 P. Will, 115.

May take into bis cuflody, to the ufe of fuch child] This
guardian being made zfter the model of a focage guardian,
and coming in the place of the father, hath not a bare
authority, but an intereft; but it is only an intereft join-
ed with his truft (as being neceflary in order to the per-
formance of the truft), but-not an intereft for himfelf.
Vaugh. 181, 183. 2 P. Will. 122.

The profits of all lands] A guardian by nurture, being
fo appointed by the teftator’s will, can only leafe at will,
and not for any number of years; for the guardian him-
felf (except he be guardian in focage) is only tenant at
will.  Cro. Eliz 678, 734. 8 Mod. 312.

In the cafe of Roe on the demife of Parry againft Hodg-
Jony 1. 33 G. 2. Upon a cafe ftated for the opinion of
the court of common pleas, the principal queftion was,
whether a leafe for 21 years made by the teftamentary
guardians of an infant Mr Spencer was abfolutely void ;)r

only
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only voidable. It appeared, that Mr Spencer himfelf
has done no one 2a&t fince he came of age, either towards
eftablifhing the leafe (fuppofing it voidable) or to avoid it.
Upon the firft argument, the court agreed in one point,
viz. that a teftamentary guardian by ftatute till an infant
was 21 years of age, and a guardian in focage till an in-
fant was 14, were the fame; and therefore whatever
intereft the latter had in lands till the infant was 14, the
guardian by ftatute has the fame until heis 21. As to the
main queftion, whether the leafe was void or only void-
able, they doubted much, and took further time to con-
fider. And at laft they refolved unanimoufly, that
a guardian of an infant cannot make a leafe of the
infant’s lands, and that the leafe in this cafe was abfolute~
ly void. 2 Wilfn; 129, 135.

Of all lands, tenements, and hereditaments of fuch child] T¢
feemeth that this guardian fhall have the cuftody, not
only of landsdefcended, or left by the father, but of all
lands and goods any way acquired or purchafed by the in-
fant {which the guardian in focage had not); which
proves that he derives not his intereft from the father, but
from the law ; for the father could never give him power
or intereft of or in that which was never his, 2 P. #7/,
185.

And alfs the cuflody, tuitiony and management of the goads)
Swinburne fays, the officeof a tutor is, to provide that his
pupil be honeftly and virtuoufly brought up; and to pro-
vide for him meat, drink, cloaths, lodging, and other
neceflaries, according to the child’s eftate, condition, and
ability, Swin. 217.

And the fame alfo doth further confift, in the good and
faithful adminiftring or difpofing of the goods and chattels
of the faid pupil ; that is to fay, the tutor may not com-
mit any thing that may be hurtful, nor omit any thing
that may be profitable to his pupil, and in the end muft
reftore unto his pupil all his goods and chattels, by him
the faid tutor before received. And for that purpofe
every tutor ought, even at the very entry into his office,
to make a true inventory of all the goods and chattels of
his pupil, and to make a jult and true account of his
dealings in behalf of his pupil.  And it is generally ob-
ferved within the faid province of York, thatevery tutor,
as well teftamentary as other appointed by the ordinary,
doth enter into bond with fureties to the effet aforefaid,
according to the difcretion of the ordinary. Swin. 2:7.

3 4 he
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"The tutor may fell {uch goods belonging to the pupil,
as cannot be kept until he come to lawful age. But other
goods which may conveniently be kept, and efpecially
goods immoveable, the tutor may not fell; unlefs other-
wife ordered by will.  Swin. 217.

More particularly; The guardian ought to apply the
eftate in his hands, to pay the debts of the infant. 1 Cha.
Ca. 157.

He may pay off the intersff of any real incumbrance,
and the principal of a mortgage ; becaufe it is an immediate
charge on the land: but no other real incumbrance.
Prec. Cha. 137.

In the cafe of Watersand Ebral, H. 1707, where the
mother, as guardian, received the rents of the eftate, and

aid off fpecialties, but took affignment, and after the
death of the infant brought a bill againft the heir for a
difcovery of aflets by defcent (fhe claiming the rents re-
ceived as adminiftratrix); it was held by the court, that
the guardian is not compellable to apply the profits of the
eftate of the infant, to pay off the lond debts of the an«
ceftor. 2 Vern. 606.

In the cafe of the earl of Winchelfea and Norcliff, 7.
1686. A guardian, having a confiderable fum of money
in his hands, laid it out in a purchafe of lands, for the
benefit of the infant, if when he came of age he fhould
agree to it ; the infant dying iun his minority, it was de-
creed, that the guardian fhould account for the money to
the adminiftrator of the infant; for that he could not,
without the diretion of the court, convert the perfonal
into real eftate. 1 Vern. 403, 435.

M. 35C. 2. Ofporn and Chapman. A guardian, at the
requeft of one who was going to marry the ward, gave in
an account of the eftate to the intended hufband, and
fecured to him the balance by three feveral bonds ; and
the intended hufband gave a bond to the guardian, to reléafe
all accounts to him after the marriage: The marriage
was had : The guardian paid the balance: But the hul-
band gave no releafe, but fued for an account, and relief
againft the bond. And the guardian was ordered to an-
fwer the bill: For the account was made when the in-
tended hufband had no title; no releafe was given; and
the purfuit is freth. 2 Cha. Ca. 157.

For, by Cowper lord chancellor; Wherever a father,
mother, or guardian infifts upon private gain, or fecurity
for it, and obtains it of the intended hufband, it fhall be
fetafide, 1 Salk. 158. 2 Vern. 652,

For
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For marriage brocage agreements have been often con-
demned in equity. And a bond to give money if fuch a
marriage could be obtained, is ill. And fo is a bond to
forgive a {um of money. For fuch bonds, altho’ good at
law, yet being introdu&@ive of infinite mifchief, have upon
great confideration been condemned in equity. 3 P. Will.
391A'r3ut a guardian, upon account, fhall have allowance of
all reafonable cofts and expences in all things, L. fe&t.
123,

:an if he receive the rents and profits, and be robbed
without his default or negligence, he fhall be difcharged
thereof. 1 Infl. 89.

By the ftatute of the 4 An. c. 16. allions of account
may be brought againft the executors or adminiftrators of
guardians,

By the 6 An. ¢. 18. [ 5. Any perfon, who as guar-
dian or truftee for any infant fhall hold over after the de-
termination of the particular eftate, without confent of
the perfon next intitled, fhall be adjudged a trefpafler,
and fhall pay damages to the value of the profits re-
ceived. :

By the 7 An. ¢. 19. Infants feifed or poflefled of lands
in truft, or by way of mortgage, fhall and may, on di-
reftion of a court of equity, fignified by an order made
on hearing all parties, on petition of the perfon for whom
fuch infant fhall be feifed in truft, or the mortgagor, or
guardian of fuch infant, convey and aflure the faid lands,
as {uch court fhall direct.

By the 29 G. 2. ¢. 31. Guardians, on application to a
eourt of equity, may obtain an order for infants to fur-
render leafes, 1n order to accept new ones.

And by the 26 G. 2. ¢. 33. Guardians may confent to
the marriage of fuch infants.

And may bring fuch allions in relation thereto, as by law a
guardian in common focage might do] And he may alfo fub-
mit matters to arbitration; for tho’ the infant cannot
fubmit to an award, yet the guardian may do it for him,
and bind himfelf that the infact fhall performit. Cermd.
318. -

An infant may fue either by his guardian or next friend ;
but muft defend by his guardian. Cro. Fa. 641.

Ard if an infant refufeth to pame a guardian to appear
by ; the plaintiff, by order of cowrt, may do it for him,
Str. 1076.

And
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And the prochein amy, or next friend, need not to be a
relation ; but he muft be a perfon of fubftance, becaufe
liable to cofts, 1 Atk 570.

And when an infant brings an action by his guardian,
the warrant for him to appear by guardian ought to be
entred upon record, becaufe it is the act of the court; for
the court takes care of infants, that none fhall fue for
them, but thofe that are refponfible; for if the infant be
prejudiced, he may have this a&ion againft him. L,
Raym. 232.

But the fuit is not in the name of the guardian, but of
the infant; for at this day a guardian doth not a& in
any caufe for 2 minor in his own name, as guardian; but
the minor a@s in his own name by his guardian, 1 Ought,
33? 3Bsygthe 9 & 10 . ¢. 32. Perfons denying the ‘T'ri-
nity, or afferting that there are more gods than one, or
denying the chriftian religion to be true, or the holy
fcriptures to be of divine authority, fhall for the fecond
offence be difabled to be executors.

By the 5 G. e 27. Aurtificers going out of the king~
dom, and exercifing their trades in foreign parts, fhail be
incapable of the office of executor.

And by the aéls for the qualification for offices, perfons
not having taken the oaths and performed the other re-
quifites for qualifying, who fhall execute their refpective
offices after the time limited for their qualification fhall
be expired, fhall be difabled to be executors,

An infant may be made executor, how young foever he
be. Swin. 331,

And if the infant executor be fo young, that he hath’
no difcretion (for it is not only lawful to make fuch an’
one executor, but aifo the child in the mother’s womb
and unborn at the death of the teftator); in that cafe the
ordinary, or other to whom the approbation of the tefta-
ment appertaineth, after the birth of the child, d.th com-
mit the execution of the will to the tutor of the child for
the child’s behoof, until he be able to execute the fame
himfelf; which tutor hath authority to deal as executor
until the child beable to undertake the executorfhip, that
is to fay, until he be of the age of feventeen years., Du-
ring which minority, the adminiftrator to the child’s ufe
cannot {ell or alienate any of the goods of the deceafed,
unlefs it be upon neceflity; as for tae payment of the
deceafed’s debts, or that the goods would otherwife pe-
tifh 5 nor let a leafe for a longer term than whilft the

exccutor
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executor fhall be in minority, becaufe having that office
for the good and benefit of the child only, he may not do
any thing to his prejudice. Swin. 359, 360.

And after his age of feventeen years, before he fhall
come to the age of twenty one, an alt done by fuch in-
fant as executor, as (for inftance) the releafing of a debt
due to the teftator, or the felling or diftributing of the
teftator’s goods, is faid to be fufiicient in law : Which is
to be underftood, upon true payment and fatisfation of
the due to the deceafed, made to the executor in minority ;
for then he may acquit and difcharge the debtor for fo
much as he doth receive ; for therein he doth perform the
office and duty of an executor, which he is enabled to
do; and fo doing, his a& thall bind him. But if he fhall
releafe without fatisfaétion, this a& is not according to
the office and duty of an executor; and therefore being
without the compafs of his office and duty, fhall not bind
or bar him from recovery thereof : for if it thould, then
fhould it be a devaflavit, and charge the minor out of his
own proper goods ; which cannot be by law : for an in-
fant may better his eftate, but not make it worfe, by
contracting with or acquitting of another perfon. Swin.
358, 359. 2 Bac. Abr. 377.

M. v730. Fones and the earl of Strafford. 1In the cafe
where an adminiftration is granted during the minority of
an infant executrix being under the age of feventeen
years, and fhe marries a hufband of age, King lord chan-
cellor and Raymond chief juftice ftrongly inclined againft
the opinion reported by lord Coke in Prince’s cafe, that
fuch adminiftration during the minority of the executrix
is determined : the fame being extrajudicial in that cafe,
and not taken notice of by other cotemporary reporters ;
and the author of the book intitled The office of executors,
mentioning this opinion, a little marvels thereat, confie
dering (as he obferves) that thefe things are managed in
the {piritual court, and by the canon law, which inter-
meddles not with the hufband in the wife’s cafe; and that
by that law, and not by the common law, comes in this
limitation of feventeen years; and he adds, that he hath
feen that cafe otherwife reported in this point. 3 P. #ill.
88. .
Swinburne fays, If a wife during the coverture be named
executrix, fhe alone cannot fue for any debt due to the
teftator, without her hufband. But (he fays) fhe alone
may do an a& extrajudicial, as the paying of debts or
legacies, or the receiving or releafing of any debts due to
the teftator,  Swin. 417.

And
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And the hufband and wife being but one perfon in law,
fhe cannot be executrix without his affent ; for if fhe
might, then he would be executor againft his will : there«
fore if fhe is made executrix, fhe cannot bring an a&ion
alone, but her hufband muft join with her; and if he
fhould refufe, he cannot be compelled, nor can fhe be
compelled to plead without her hufband. Swin. 417,

8.

i But (he fays) altho’ fhe cannot fue or be fued without
him, yet the may deliver any of the teftator’s goods to
another to keep ; and may pay legacies, and reccive debts,
and give acquittances without her hufband; and if an

devaflavit is made by giving dcquittances, it fhall bind
them both, becaufe fhe could not adminifter without his
affent; and it fhall be accounted his folly to fuffer fuch a

_ perfon to adminifter. Swin. 418.

But it feemeth that this muft be underftood only ac-
cording to the {piritual law, which in this cafe maketh no
difference betwixt married and {ole : for otherwife it is by
the common law,

For by the common law, the aflent to a legacy by a
feme covert executrix is not good, unlefs her hufband af-
fent to it alfo; otherwife it is void : but the aflent to fuch
legacy by her hufband is good, Lawof Ex. 264. 2 Bac.
Adbr. 378.

And the releafe of a feme covert executrix is not good ;
for fhe can do nothing to the prejudice of her hufband:
but without quettion the releafe of the hufband is good.
Curfon 53. 1 Roll's Abr. 924. '

And this, notonly during the marriage, but alfo after
the death of the hufband. But if the wife die, the huf-
band cannot convert any of the goods and chattels be-
Jonging to the firft teftator to his own proper ufe ; for of
fuch goods the wife her felf may make a teftament (Swin-
burne fays) appointihg an executor, without the licence
of her hufband. Swin. 417.

And if the hufband commits wafte, and then fhe dies ;
there is no remedy at common law againft her bufband,
butonly in the fpiritual court, where he will be compel-
led to make reftitution. 1 Roll’s dbr. g1g.

In the cafe of Taylor and Ailn, O&. 29, 1741. The
teftator made the defendant Allen, who was a feme co-
vert, his executrix, the hutband being then in England,
but at the death of the teflator the defendant’s hufband
was in the Weft Indies. It was moved for an injunétion
to reftrain the defendant irom getting in the affets of
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her teftator, and for a receiver to be appointed. By lord
Hardwicke : There are feveral inftances where this court
hath interpofed to prevent an' executor from getting
aflets of a teftator into his hands upon particular cir-
cumftances ; and this is one of thole cafes, for the huf-
band being in the Weft Indies, and not amenable to the
procefs of this court, the plaintiff can have no remedy,
if the executrix fthould wafte the aITets, or refufe to pay,
becaufe, the hufband muft be joined in the a&tion. And

a receiver was appointed, to colleét in the aflets, and to”

bring ations in the name of the executrix for recovery
of debts. due to the teftator; on giving fecurity to in-
demnify the executrix and her hufband on account of fuch
actions brought. 2 Atf. 213.

Altho’ an executor becomes a bankrupt, yet adminiftra-
tion cannot be committed to another ; but if an executor
become non compos, the fpiritual court may commit admi-
niftration, 2 Bac. Abr. 376

And in the court of chancerv, forafmuch as an execu-
tor is confidered only as a truﬁee, if he be infolvent,
that court will oblige him, as they will any other truftee,
to give fecurity before he enters upon the truft. 2 Baec.
Abr. 377

And by a conftitution of archbithop Stratford, the
executor at the time of  proving the will, fhall give fe-
curity (if need be) to render a juft account of his admi-
niftration, when duly thereunto required by the ordinary.
Lind. 177.

As to the form and manner of making an executor in
the will, it is not always neceflary to exprefs this word
executor, neither hath every teftator fkill fo to do; but it
is fufficient, if the teftator’s meaning do appear by other
words of like fenfe or import : as, if the teftator fay, I
commit all my goods to the difpofition of 4 B; or, I
leave all my goods, or the refidue of all my goods to 4 B,
or the like ; for in thefe cafes, he to whom all the refidue
is bequeathed, is thereby underftood to be made executor,
Swin, 247.

113

10. Overfeers of a will have no power to intermeddle, Superviors,

otherwifle than by counfel and advice, or by complammg
in the {piritual court. Went. g, 10.

Sir Thomas Ridley takes occafion to wifh, that thesy
might be made of more ufe ; altho’ at prefent (he fays)
they be looked upon only as candle holders; having no
power to do any thing but bold the candle, while the

Vor. 1V, I executors
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executors tell the deceafeds money Rid/ej, Phrt‘}p;

‘Cbz

Artefting the ex-

€cution of the
wills

If the teftator” fhew the will ‘unto the wxrnf*‘ﬁ'es,
faying, This is my laft'will and teftament; o1, -Hereim is
contained my laft will ; “this'is fuficient ‘without makmg
the witnefles privy to the contents thereof, provided~the
witnefles be able'to prove the identity of tﬁe writing, “that
is. to fay, that the’ writifg ‘now thewed is*the very Tame
wtiting ‘Wwhich the teftator in his life time affirmed before
them to be his will, or to contain big lalt wil} and tefta-
ment.  Swin. 52. God. 0. L. 66. '

© Whether it is neceﬂ'ary, that the- teﬁator fhould declare

- to the witnefles, at the time of the atteftation, that the

writing which they atteft is-his will, hath been matrer of
fomedoubt. As in the cafe of IWullis and Wallisy, T. 1762,

"Thomas Wallis, ‘efquire, made his will, and therein de-
vifed his real eftate to his wife for life ; the will was of his
own hand writing ; and the form of atteftation was in
thefe words, figned, fealed, publifhed, and declared for the
lafl will ana’ teflament of the faid Thomas Wallis, in the pre~

fenck of us §5¢, Ijabella Matthews, Fames Wardell, William

Powell. The heir at law brought an e_]eé’cment The
widow pleaded the devile to her Tor life. The caufe came
on'to be heard at the fummer aflizes at Lincoln, 1762, by
a-fpecial jury, before Mr juftice Denifon. "Fo prove the
execution of the will, the defendant produced William
Powell, the tef’cators coachman, one of the three fub-
fqubingthneﬂes, who depofed, that in the beginning of
July 1760, James Wardell, then butler to the'faid Tho-
mas Wallis, ' came and told him the faid-Powell that he
was to come to his mafter ; that upon entring the room,
he found his mafter fitting with a table before him, on
which were fome papers open; and that his mafter called
bim, and the faid Wardell, and one Ifabella Matthews
then his houfekeeper, up to the table to him ; where they
all came. Then the faid Thomas Wallis, further addref-
fing himfelf to them all, defired them to take notice;
and then took a pen, cmd in all their prefence figned and
fealed each part of his will, and laid both the faid parts
open and unfolded before them to fubferibe their names as
witneffes thereto ; which they all did, by the direction of
the faid Thomas Walhs ‘in his prefence, and in the pre-
fenee of each other; he fhewing them feveraily where 1o
write their names.. But that the faid Thomas Wallis,
otherwile than as above, did not declare or publifh either
part to be his will, or fay what it was, "I’he counfel for

' the
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the plaintiff contended, that this was not a fufficient proof

by one witnefs, of a compleat cxecution of the will,

And they produced on the othier hand, the other two fub-
fcribing witnefles ;"'who in divers pamculars did not give a
clear and diftin& evxdence and cauld not recolle& whether
they had figned one or two papers; or whether then, or at
any time before the,faid Thomas Wallis’s death, they un-
derflood what they had fo witnefled to be the faid Thomas
Wallis’s will, tho” Wardell feemed to admit he conjeétured
it {o to be. But both Wardelliand Matthews {wore, that
they did not fee the faid Thomas Wallis fign or feal either
part of his faid will ; that Powell , ‘the other fubfcribing
witnefs, was not at that_ time in the room, when (at the
faid Thomas Wallis’s defire) they wrote their names to the
two papers as they now appear; -that the faid Thomas
Wallis did not declare or publiih it as his will, nor did
they know it tobe a will. The defendant’s counfel then
called Richard Price, the faid Thomas Vallis’s groom,

who fwore, that one morning in the beginning of July,

1760, James Wardell told him that his mafter had much
wanted him ; and that upon his the faid Price’s offering
to go to his mafter to receive his orders, the faid Wardell
told Price that the bufinefs was done, and that Powell
had fupplied his place ; and that he the faid William
Powell, James Wardell, and Ifabella Matthews had that
morning been wntneﬁ'mg their mafter’s will. And Sarah
Dixon being called fwore, that in the beginning of July
1760, Ifabella Matthews came one morning after break-
faft into the kitchen, and told her that fhe the faid Mat-
thews, James Wardell, and William Powell, had that
morning witnefled their mafter’s the faid Thomas‘ Wal-
lis’s wiil, tho’ he had not told them it was fo. Upon
this ftate of the evidence on both fides, it was infifted for
the plaintiff, that as the law ttood before the ftatute of
frauds, putlication of a will was an effential part thereof;
and if fo, there is nothing in that ftatute to take it away:
And further it was mﬁ&ed, that by the faid ftatute there
are four requifites to conftitute a good and valid devife of
lands; 1. That it fhall be in writing, 2. That it fhall
be figned by the party devifing, or by fome other perfon
in his prefence and by his exprefs directions. 3. That it
fhall be attelted and fubfcribed in the prelence of the de-
vifor by three or four credible witneffes. 4. That the
words attefled and fubferibed wuft import, that it fhall be
publifhed as a devife or will by the teftator in the prefence
of the {aid witnefles. On the contrary, for the defend-
I ant
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ant it was infifted, that neither before nor fince the fla-
tute publicatioh was neceffary ; and that by the flatute,
only the three firft requifites are neceffary, which in the
prefent cafe were all coniplied with, the devife béing in
writing, and figned by the teftator in the prefence of three
credible witnefles, who had fubfcribed their names as wit-
nefles to the fame in the prefence of the teftator and of
each other ; and further, fuppofing any fuch publication’
was necéflary, that the teftator had ufed words and done
a&ts which amounted to a publication within the meaning
of the ftatute, which had not dire&ted or prefcribed any
particular form or manner in which fuch publication
fhould be made; that the teftator ufing thefe fignificant
words to all the witnefles when he called them up to the
table ¢ take notice”, and then figning both pares of his
will, and then delivering both the parts thereof to the
witnefles to atteft, dire&ting them where to fign their
names, and to witnefs each part under the common and’
ufual form of atteftation, which the witnefies did, was a
fufficient execution and publication of his will ; that the
words ¢ figned, fealed, publifbed, and diclared,” being all
written in the teftator’s own handwriting, and the wit-
nefs Powell fwearing that both the parts of the will lay
open to the infpe&ion of all the witneffes when they fub~
fcribed their names, and it appearing by the evidence of
Price and Dixon that both the other witnefles had declared
that they had been attefting the faid Thomas Wallis’s
will, this was much ftronger than the cafe of Peate and
Ougley, reported in Comyns 197. And Mr juftice Denifon
was of opinion, if the witnefles for the defendant were
credited by the jury, that this was a due execution within
the ftatute, and a fufficient publication ; and for this cited
the cafe of Trimmer and Fackfon lately determined in the
court of king’s bench. And the jury found accordingly
a verdi&t for Mrs Wallis the de¢fendant, Neverthelefs,
the plaintiff’s counfel infifted, that the point, whether a
good publication or not, fhould be referved for a cafe to
be argued above.—But the matter was compromifed, on
the defenddnt’s remitting the cofts.

Note, the cafe of Peate and Ougley was, where the tef-
tator produced to the witnefles a paper folded up ; and de-
fired them to fet their hands to it as witnefles, which the
all did in his prefence, but they did not fec any of the
writing, nor did he tell them it was his will, or fay what
it was ; butit was zil written by the teftator’s own hand.
It was objelled; that this was not a good execution of the

T2 will
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will within the ftatute; for it is not fufficient that the
witnefles write their names’in the prefence of the teftator,
without any thing more; but they muft atteft every
thing, to wit, the figning of the teftator, or at leaft the
publxcatlon of his will: But here the teftator neither
figned the will in their prefence, nor declared it to be his
laft will before them. On the other part, it was infifted,

‘that the execution was fufficient within the ftatute; for
there is no neceffity that the witnefles fee the teftator write
his name; and if he writes thefe words, /figned, fealed, and
publifhed as his will, and prays the witnefles to fubfcribe
their names to that, it will be a fufficient pubhcatlon of
his will, tho’ the witnefles do not -hear him declare it to
be his will. And Trevor chief jultice incliged, that here
was fufficient evidence of the execution, and the jury
found it accordmoly But as to the matter of law, he
permitted it to be found fpecial. And it doth not appear
further what became of it.

"The cafe of Trimmer and Fackfon was, where the wit-
nefles were deceived by the teftator at.the time of the exe-
cution, and were led to believe from the words ufed by
the teftator at the execution® of the inftrument that it wus
a deed and not a will. It was delivered as his a&t and
deed; and the words ¢ fealed and delivered” were put
above the place where the witnefles were to fubfcribe their
names. And it was adjudged by the court, as it is faid,
ior the inconveniences that might arife in familics, fram
having it known that a perfon had made hijs wxll that
this was a {ufficient execution,

11. The intention of the teftator is called by lord
Coke the pole flar, to guide the judges in the expofition
of wills.

In Rivers’s cafe, M. 1737. The teftator, by his will,
gave certain lands to his two fons James and Char]cs
Rivers. It appeared that they were illegitimate children;
and the queftion was, whether this is fuch a defcription
of their perfons as will intitle them to take under the will,
By lord Hardwicke : In the cafe of a devife, any thing
that amounts to a defignatio perfone is {ufficient; and tho’
in {triéine(s tihey are not his fons, yet if they have ac-
quired that namc by reputation, in common expreflion
they are to be confidered as fuch: It hath been objected
alfo, that the teftator hath made a miitake in their zames,
and that therefore they cannot take; but the law is other-
wifle; for if a man is miftaken in adevile, yet if a petfon
is clearly made out by averment to be the perf{ n meant,
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and there can be no other to whom it may be applned
the devife to him is good, 1 /Itkym 410.

But altho’ by the law the intention is more to be con-
ﬁdered than the words ; ; yet fuch’ intention muft be col-
le@ted outof the words ‘and it muft confift with the'law,
Swin. 10.

“Thus, In the lord C/;a reys cale,’ M 33 & 34 El. S.r
Thomad Cheiney, kmght, lord warden of the cmque

orts, made his will "in” writing, and thereby devifed to
Eenry his fon divers manors and o the heirs of his body,

* the remainder to Thomas Cheiney of Woodley and to the

heirs male of his body; upon condition that he or they ar
any of them fball not alighe o dzfcantmue ‘And thé queftion
was in the cotirt of ‘wards, between! SrrﬂThomas Perot
heir general to the lord warden and'“divers purchafers of
Sir Thomas Chemey, whether the faid Sir Thomas Perot
“fhall be received to prove by witnefles, that it was the in-
tent and meaning of the devifor, to include his fon and
heir within thele words of the condition [he or they],
and not only to reftrain to Thomas Cheiney of Woodley
and his heirs male of his body. But Wray and Anderfon
chief juftices, upon conference had with the other juftices,
refolved that he fhall not be received to fuch averment
out of the will; for a will concerning lands ought to be
in writing, and not by any averment out of it; for it
will be full of great inconvenience, if none fhall know by
the written words of a will what conftrution to make,
or what advice to give, but the fame fhall be controuled

. by collateral averments out of the will. But if a man hath

two fons, both baptized by the name of John, and think-
ing that the elder (who hath been long abfent) is dead,

.devifeth his land by will-in writing to his fon John gene-
“rally, and in truth the elder is Ilvmg, in this cafe the
younger John may in pleadmg or in evidence alledge the

devife to him, and if this ‘be denied, he ‘may produce
witneffes to prove the intent of his father, that he thought
the other to be dead, or that at the time of making the
will he named his (on John the younger, and the writer
omitted the addition of the younger: and in this cafe no
inconvenience can arife; for he who fhall fee the will by
which the Jand is devifed to his fon John, cannot be de-

ceived by any fecret invifible averment, for when he fhall

fee the devife to his {on John, be ought at his peril to
inquire what Jobn the teftator intended, which may eafi-
ly be known by him who writ the wr” ‘and others who
were privy to the intention; and if no diredt pxoof can

be
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be made of the intention, then the devife is void for the
uncertainty. 5 Ca, 68. - '

" But this rulé hath received a.diftin&ion of late, which
hath greatly prevailed, between evidence offered to a court,
and evidence offered to a jury. For in the laft cafe, no

parol evidence is' to beadmitted, left the jury thould be‘.:
inveigled by it; but in the firft cafe it can do no hurt,
being to mform the confcience of the court, who cannot’

be by'\ﬁld or prejudiced by it. And accordmgly, in
divers inftances, collateral evidence hath been admitted
in the court of chancery, to explain the teftator’s inten-
tion. Law of Tefi. 3 2 Bac, Abr. 3009.

"And in the cale of Se/wm and Brown, M. 1734. Lordt
Talbot admitted; that it had fometlmes been allowed.

af. Talh. 240.
But notwnthﬂandmu thele cqfec, the courts have been

very unwilling to admlt of "parol evidence in relatlon to'

any thing that appears on the face of a will; and it is

certain that too much caution cannot well be ufed in this.

particular, efpecm]ly when it is confidered that the ftatute

of frauds and perjuries, which was made to prevent per-i

Jury, contranety of evidence, and uncertainty, binds the
courts of equity as well as the common law courts; as
alfo that little regard ought in many cales to be had ta
the expreflions of the teftator, either: before or after the
making his will, becaule poﬁibly thefe exprefions night
be ufed by hlm, on purpole to conceal or difguifle what
he was doing or to keep the family quiet, or for other

fecret motives and inducements Wthh cannot after hlS

death be found out. 2 Bai, Abr. 310

- And in the cafe of Lowfield and Si’anebam, M. 20G. 2,
Upon plene adminiftravit pleaded, the queftion "was,.

whether 1000} received by the defendant was due to her
in her own right, or as executrix of 'her hufband, and
confequently aﬂet< And it arofe upon the following de-
vife: ¢ I give to my loving brother John Stoneham
¢ 10col, and in cafe of his dedth, to his wife Sufanna,™

(who was the defendant.) It appeared that John Stone-
ham furvived the teftator. And therefore the plaintiff
infifted, this legacy (which the defendant admitted that
the had received) veited abfolutely in bim, and was affets
in her hands. On the part of the defendant, it was of-
fered to give in evidence, that the teftator in extremis de-
ciared, he meant only to give his brother the intereft of the
10001, and that the defeu fant thould have the principal
in cafe fhe {urvived him. the-parol evidence was op-

I 4 : puled

119



120

¢Qaii8, * Form and manner.

pofed by the, planntxPE’s counfel, as being contradicory, to
the plain words of the will. And Lee chief juftice faid,.
it could not be allowed ; and- that in the ‘cafe of Selwin
and Brown (aforcfaid), the houfe of lords had refufed ity
even where it was to fupport the legal interpretation of
the will; and lord Hardwicke, about two years ago, held
itin tbe fame manner in the cafe of the earl of fachiguin
2nd Qbrtan Str. 1261. ‘

And in the cafe of Ulrzcb and . Litehfield, July 23,.
1742 - the teftatrix ‘bequeathed her real and perfonal
eftate to Elizabeth Travers and James Ulrich, equally
bétween. them for life; and upon the death of Ehzabeth,
Travers, fhe gave the whole eftate to. James Ulrich-in
tail general, and for want of fuch iffue to Richard Ulrich
in fee ; Wlth a few pecuniary legames, and charged her

- real eftate with payment.of thefe legacies, if her perfonal

eftate thould not be fufficient; and by her will declared
the gave all the ref and refiduc of her perfonal eftate to her
uncle Leonard Collard’s three daughters; and particular-
ly gave to Mrs Sufanna thchﬁeld rol, and made her
executrix.———For the refiduary legatecs, it was infifted,
that reff and nfa’ue of her perfonal eftate muft inean the
reﬁd ue after the particular legacies are paid off; and could
not refer to the beginning of the will, becaufe there is g
fee devifed, and confequently the teﬂatnx has difpofed of
the whole: That parol evidence in this cafe may bc ad-
mitted of the attorney who drew the will, that he had
exprefs direétions to give the perfonal eftate to the three
daughters of Leonard Collard: That (to be fure) things
which are quite contrary to the will thall. not be proved
by parol evidence, but that it may be allowed to explain
words,in a will, efpecially in this cafe, where it appears
to be a mere blunder in the drawer: That this doth not
intrench upon any of the rules with regard to parol
evidence, but only clears up who was intended to have
the perfonal eftate, where the whole is devifed to twa
different perfons ; ‘and that it feems clearly to be a blun-
der in the drawer of the will, becaufe the devife in the
firft part of it is proper only in the difpoling of real
citate, By the lord chancellor Hardwicke : As to the
que{’non, Whether 1 ought to admit parol evidence ta
explain the intention of the teftator, I am of opinion,
that this is not 2 cafe in which parol evidence can be
read, and would be of dangerous confequence; it is true,
there are fomg things here which would make a judge
Wlﬂ’l to admit it; but I mufl not follow my inclinations

only,
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only, for I do not know, that upon canftrution of a will,
courts of law or equity admit parol evidence,’ except in
two cafes : Firfl, to afcertain the perfon, where there are
two of the fame name, or there has been a miftake in a
chriftian or furname, and this upon abfoute neceffity ;
where if fuch evidence were net let in, it would make
the will void: The other cafe is, with regard to refult-
ing trufts relating to perfonal eftate ; where 2 man makes
a will, and appoints an executor, with a fmall legacy,
and the next of kin claim the refidue; in order to
rebut the refulting truft for the next of km, parol proof
hath been admitted to afcertain the perfon who was to
have the refidue. It is very true, cafes may be cited where
lord Cowper has admitted fuch evidence; for he went
upon this ground that it was by way of affifting his
judgment, in cafes extremely dark and doubtful. I have
the greateﬂ deference for his judgment, but muft own I
was never farisfied, with this rule of lord Cowper’s, of
-admitting parol evidence in doubtful wills: befides, he
went further - in the great cafe of Strode and Ruffel
(2 Vern. 621.) in which there was an appeal to the houfe
of lords; Mr juftice Tracy, who aflifted lord Cowper
in that caufe, was at firft of the fame opinion with him,
but upon confidering it more, difavowed his firft opinion,
and was clear that it could not be admitted, and this
alteration in his judgment was mentioned in the houfe
of lords. In the cafe of Sclwin and Brown, I was of
opinion that it ought to have been admitted; and even
lord Talbot when he had heard the caufe, had a remorfe of
judgment at the fame time that he reje&ed the parol evi-
dence: But the houfe of lords refufed it as of moft mif-
chievous confequence, and affirmed his decrce. In the

refent cafe, here is in the will undoubtedly a contra-
diction and repuonancy, for in the firft place fhe has
given all her perfonal eftate to the plaintiff, and yet le-
gacies come afterwards, and a devife of the refidue,
What then muft be the conftruion? As to the general
queflion, where the fame thing is defcribed generally, and
given to two different perfons in the former and latter
part of a will, lord Coke was of opinion, the latter
words fhall revoke the former; but in Plowden it is faid
they fhall take as jointenants, I own the reafoning in
Plowden is not convincing to me, I rather incline to lord
Coke’s, though the later cafes have taken it otherwife.
But no cermin rule is to be laid down as to conftryétion
of devifes: So fays Swinburne, but that they muft de-

pend
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pend upon tf'xelr paxtlculm clrcumf’cances Upon the
whole’ of wha,t Swmburne {ays, the refult is this; That
if the fame ﬂumg be. gwen to ;m perfons, they fho l] take'
as Jomtenants, unlefls theré is fornething to indi¢hté and-
prove the iintention. of the teffator to revoke and. vary thé’
devile, Now try the prefent cafe by this rule, 'dnd fee-if
it doth not come exadly within' it. The teﬂcamx by
glvmg leoacsqs after thé dev1fe of a!l the peérfonal eftate,
Has vaned the will for fo mtc It is truly faid, that a
man may g}ve ‘the whole id' 2 ﬂ)rme}' part,' and quahfy
it aherwasz, and fhll thie firft' legatee’ is intitléd in, part.
Bare hepey i cafe the whole per(onal eﬂate thould hot be
fufficient to”" pay_the’ lewames the charges the real éffate’
with' tﬁml, upon a fuppoﬁtlon th‘a‘t ‘the other mrght not
be fufficient; "and therefore is’a’ pfz’m‘mdlcatxon of her
xmentlon in one event totaﬂy to revoke the devifeof the
perfonal tftate. " And theré bemg an alteration of her in-
tention befofe the ﬁm{hes her” will, the conftru&ion is,
the hath ‘altered her' intention throu'rhour and the plain-
uff is. not intitled to any part of the per{onal eftate, but
the refidue belongs "to the three daughters of "Léonard

Collard.  And decreed accordingly. 2 Atk 373,

And noththf’caml1nor that wills are generally favoured
by the Iaw 5 yet where the teftator-endeavours to eftablith
a fettlement againft the reafon and policy of the common’
law, tiie Judues will reject it. Gzla 11e. 2 Bac. Abr.

AH'() wHere ‘the teftator by his wnH maLerh no other
dxfpofmon of ‘his eftate thau the law itfelf would have
done, bad he been filent; there fuch'a will is ufelefs,
and fhall be rejécted : and therefore if a devife'be! made ’

perfon anc{ his hexrs, ‘which perfon .is heir at law
to’ the ‘devifor; this is a Vvoid devife, and "the heir fhall
take by defcent as his betrer titley . fot' the defcent
ﬁrengthem his title, by taking-away'the enftry of fuch as
may poﬂlbly haye right to the eftate; whereas if he
claims by "devife, he is”in as by pulchafe. , Gilb.'uo.-
2 RBac. Abr. 79

“Alio devifes are void and releé’ted where the words of
the wdi are {o geneml and uncertam, “hat the ‘teffator’s
meaning cannot be ¢oﬂe€1‘ed ftom them ; and- therefore
where a man by will zave all to his mother, the general
words dld carr‘y no lands to his mother} for fince the heir ‘
at law hath a plain and untonrrovexted title, unlefs the
ancettor difinherits bim, it would be fevere and unreafon-
#blc to fet Rim afide, unlefs fuch intention of the teftator
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is evident from the will; for that were to fet up and
prefer a dark and at beft but a doubtful title, to a clear
and certain one, Gilb, 112. 2 Bac. Abr. 81.

12. The claufe of perfel? mind and memory is more ufual €lavfe of perfeét
than neceflary in a will; and yet net hurtful. Swin. 77. ’:l’u‘;d and me-

But in cafe of a conteftation, it is neceffary to prove ¥
the fanity of the teftator, 2 At 56.

13. A devife made in fee fimple, without exprefs words What words will
of heirs, is good in fee fimple: But if adevife be made pafs a fee fimple
t> A4 B, he fhall have the land but for term of life; for
thefe words will carry no greater eftate. Terms of the
Law, Tit. Devife.

If a man devife all his ¢ffate which he hath in fuch a
place, without mentioning the heirs of the devifee;
courts of equity have held, that it fhall extend to fuch
heirs, for that the word effate implies the whofe property
and intereft therein : efpecially .in the cafe of children,
to whom the parent, unlefs there is fome exprefs limi-
tation, cannot intend a life eftate only. By lord Hard-
wicke, in the cafe of Bailis and Gale, Nov. 6, 1750.

2 Vez. 48.

If lands be devifed to a2 man, to have to him for ever,
or to have to him and his affigns ; in thefe two cafes, the
devifee fhall have a fee fumple: but if it be given by
‘feoffment in {uch manner, he hath but an eftate for
termof life.  Terms of the law. 'Tit. Devife.

If a man devife his land to another; to give, fell, or
do therewith at his pleafure or will : this is fee fimple. 7d.

A devife made to one and to his beirs male, doth make
zn eftate tail ; but if fuch words be put in a deed of feoft-
ment, it fhall be taken for fee fimple : becaufe it doth not
appear of what body the heirs male fhall be begotten.

Jd.

If lands be given by deed to one, and to the /u'rs male
of his body, who hath iflue a daughter, who hath iffue a
fon, and dies; there the land fhall return to the donor,
and the fon of the daughter fhall not have it, becaufe he
cannot convey himfelf by heirs male, for his mother isa
lett thereto : but otherwife it isof {uch a devife; for there
the fon of the daughter thall have it rather than the will
fhall be void. Jd.

If Jands he given by deed to one and Jis beirs for ever,
and 4f he die without peirs then to his brothers or fifters,
this laft is void, becaufe the firft gilt conveyeth unto hign
the fee {impie; but in a will, {uch devife over is good,
and fuck Junitation fRall coovey but an effate tail; Asin

the
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the cafe of Tjte and Willis, M. 7 G. 2. The teftator de-
vifed his lands to his wife 7ane for life, remainder to his
fon Henry for life, remainder to his fon George and his
heirs for ever 3 and if he died wwithout heirs, then to his two
daughters Katherine and Fane. ‘The queftion was, whe-
ther George took a fee fimple, or only an eftate tail. And
the cafe of Zebb and Herring, Cro. Ja. 415. was cited,
to prove that where a devife is to one and his heirs, and
if he-die without heirs, remainder over to another, who
is ‘'or may be the devifor’s heir at law, fuch llm:tatmn'
fhiall be good, and the firft limitation conftrued 2n mtan]
and not a fee, in order to let’in the remainder man; but
where the fecond limitation is to,a ftranger, it is' mercly
void, and the firft limitation is a fee fimple. ~And by the
Tord chancellor “In this’ cafe, George took. an-eftate
tail. ~ The difference which hath been taken is nght
and the reafon of it is, that in the latter cafe there is no
intent appearing to make the words carry any other fenfe
than what they import at law ; but in the former, it is
impoflible that the devifee fhould die without as heir,

while the remajnder man or his iffue continue. And

therefore the generality of the word heirs fhall be ie-
ftrained to heirs of the body; fince the teftator could not
but know, that the devifee could not die without an heir
while the remainder man or-any of his iflue continued,

af. Talb. 1.

But in the cafe of Tilourgh and Barbut, Mar. 3.
1748 ; where the remainder man, bemg of the helf
blood, could never poflibly inherit, it was decreed by
Yord Hardwncke, that this being a fee mounted on a fee,
it- vefted in the firfl taker, and the remainder over to

the half brother was merely void, 3 Atk 617,

I Vt’z. 89. v
If one devife to an infant in - bis mother’s womb, itis a
good devife ; but otherwife by feoffment, grant, or gift s

for in thofe cafes there ought to be one of ability to 'take

prefently, or otherwife it is void. Terms of the Law.
If one devife to a perfon by his will 4/ bis lands and tene-

ments 3 here not only all thofe lands that he hath in pofle(-

fion do pa's, but all thofe that he hath in reverfion, by

“yirtue of the word tenements, JJ.

If 2 man hath Jands in fee, and lands for years, and de-
vilgth all bis lands and tenements ; the fee fimple lands pafs

'&11 » and not the leafe for years; butif a man hath a

afe for years, and no fee fimple, and devifeth all bfs
*lands
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lands and tenements ; the leafe for years paffeth;, other-
wife the will would be merely void. Cro. Car. 393..

. If a man feifed of freehold linds, and of the legal ef-
tate of copybsld lands, makes a general devife of all his
manors, mefluages, lands, tenements, and hereditaments,
but- makes 'no furrender of the copyhold lands to the- ufe of his
will; the copyhold lands will not pafs. By lord Hard-

wické, in the cafe of Gibfon and Styles, July 18. 174r1.

The words (all my lands) in 4 devife, will pafs a houfe ;
but the dévife of a houfé'doth not pafs lands. M. 359.
A devife of a meffuage, will carry with it a garden and

curtelage ; otherwife of 2 boufe, unlefs it be with the ap~

purteriancei. 2 Cha. Ca, 27. -

The teftator devifed a houfe with the appurtenarices. The
queftion was, whether land in'a field paffed. And it was
adjudged, that the land did pafs; for it was’in a will; in

which the infent of the devifor fhall be obferved. Godb.

0. 4
+ But in a like cafe, wheré it appeared updn evidence,
that the houfe was copyhold, ‘and the land freehold ; it
was. ddjudged,, that the land could not in that cafe be
faid to be appurtenant, altho’ it had been ufed with it.
Cro, Eliz. 704. : R

A devife of the inberitance, hath been held to be a
devife of the'lands. - S#y, 308.

If lands are devifed to truftees, without the word beirs;
yét by implication they muft have an éftate of inheritance’
fufficient to fupport the truft : for there is no difference

between a devife to a man for ever, and to a man upon.

trufts which may continue for ever. 1 Aér. Caf. Ey.
176,

7If lands are devifed to a man, paying feveral fums in
grofs ; he hath a fee, tho’ all the fums together do not
amount to the annual rent of the land: for the devife
fhall be intended for his benefic; and if he had only an
eftate for life, he might dic before he received the lega-
cies out of theland, and confequently be a lofer. 74.

So if lands are devifed to a man, in confideration that
he releafe a fum of money due to him ; he has a fee fimple,
on his releafe of the debt: for the devife being intended
for his benefit, an eflate for life might be determined be-
fore he could receive the fum out of the land. 74 177.

But if lands are devifed to a man, paying fo much out
of the profits of the lands ; he takes but an eftate for life‘é
for altho’ he takes the land charged, yet he is to pay no
farther than he receives, and (o can be no lofer. /4.

A
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A man devifed that his lands {hould defcend to his fon,
but he willed, that his wife fbould take the profits thereof
until the full age of his fon for his education and bringing up,
and died. The wife married another hufband, and died
before the full age of the fon. And it was. the opinion of
Wray and Southcote juftices, that the fecond hufband
fbould not have the profits of the lands until the full age
of the fon; for nothing is devifed to the wife but a truft,
and fhe is as guardian or bailiff for the benefit of the in-
fant, which by her death is determined ; and the fame
truft cannot be transferred to the hufband : but otherwife,
if he had devifed the profits of the land unto his wife until the
age of the infant, to bring bim up and educate him ; for that
is a devife of the land itfelf. 2 Leon. 221.

14. H. 1724. Rollfe and Budder. Devife of a bond
by the fon to his mother to her fole and feparate ufe:
It is her fole property in equity, and her affignment of
it is good Bunb. 187.

So in the cafe of Bemzet and Daws, M. 1725. A per-
fon feifed of an eftate in fee, devifed it to the defendant’s
wife, who was his daughter, for her feparate ufe, with-
out any limitation to truftees : It was adjudged; that the
hufband was but a truftee for the wife. 3 P. Wil 316.

15. Ifa devife bemade to a man, and to the heirs female
of his body begotten ; and after, the devifee hath iTue a fon
and daughter, and dicth : here the daughter fhall have the
land, and not the fon, and yet he is the moft worthy per~
fon, and heir to his father. But becaufe the will of the
dead is, that the daughter fhould have ir, law and con-
fcience will fo too. Terms of the law. Devife.

16. A man devifed his perfonal eftate for the ufe of his
relations, without {pecifying any in particular, or ufing any
other words ; and made an executor ; and died. His mo-
ther and three fifters brougiit their bill, as neareft relations,
for a difcovery and account of the perfonal eftate, and to
come in according to the ftatutes for diftribution. And it
was agreed to be the rule, in conllru&ion of fuch devifes
to relau.onQ that thofe who would by the ftatutes for diftri-
bution be intitled to the perfonal eftate, in cale the teftator
had died inteftate, fhould, upon fuch general devifes, be
admitted in the fame proportion only, And the Jord chan-
cellor Cowper [«id, he thought it the beft meafure for fet-
ting bounds 1o fuch general words, and that it had been
often ruled accordingly in that court. Roach and Ham-
maind, E. 17v5. Prec. Cha, 401, 2 Abr. 3. Caf. 438.

ror
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Y For if upon fuch general devile they were net to take -
in this manner, it would be uncertain; for the relations
may be infinite. And in the cafe of; Carrand ~Bedford, .
30 C. 2¢'where the teftator devifed the refidue. of his
eitate’ ainong his kindred according o their mafi need 3.1t was
determined that this ‘thall be cenftrued. accordmg to’ the "
ftatute of diftributioni -2 Gha. Rep. (346, o 2:Abr. Ey.

Caf 365.*

"So'iti the cafe of Thomas and' Hole, M. 1734 - A man
dévifed 500 tothe relations of A, to be divided-squaily bo=
tween them.” " A had, at the teftator’s deathy two 'jrochers:
Imng, «and “feveral nephews and nieces by qnofher bro-
ther:571¢-as ‘determined, -that no relationsofhdudd taker
by this dé{'crxptmn, that ctmld not take by the ffatute of
diftribution, f Talb. -251.
=W héther- the wife is a relation in® this refpe&, hath
béen made a quefhon © A§ in the! cafe of Davis and Baz/ey,
Feb. 8. 1737, The teftator by his will gave the refidue
of his- perfonal eftate’ to His wife for nfe, ‘remainder ¥to
fuch of "his relations as would have. been .intitled :by the-
ftatute in cafe he had-died iateftate. . The wife clatmed a
moiety. By the -lord chancellor Harwicke : ~Relation
here means kindred.* The"wife is not of kindred, .nor a
relation within the meaning of the flatute,

"Andimore parrlcularly, in the cafeof Worfley and Fohnfon,.
M. 27°G. 2. The teftator; feif¢d.in fee; devifeth his eftate.
to his wife for 'life,-remainder to another in tail, and for:
‘want of - iflue -the reverfion in fe€ to be fold:; thh thefe
words, And my mind is, that the money arifing’ ﬁom the Jale
be divided among /I fuch of my relations, andin Such manner, as
toe flatute of difiributions direfls:. Then he gave other
legacics to his wife, and appomted her fole executrix ;
and died ; leaving relutiors of his own blood, and his faid
wife, w‘ho marriel a fecond hufband. lhcn the wife
dies ; and the fvcond hufband dies ; and the ten'int in tail
dies without iffue, The plaintift brings his bill, as ex-
ecutor to-the fecond hufband, praying a fale of the eftate,
and a moxcty of the .money thence arifing, as the repre-
fentative of the fecond hufband to the wife who is in-
tided to it by the will, as a relation within the ftatute of
diftribution. Lord chancellor Harwicke : Durmg the
courfe of this caufe,-I have altered my opinion. The
gueftion arifes ‘on the words of the will referring. to the
ftatute’of diftribution, and depends upon the: confiruction,
which muft be agreeable to the words, and to the intept
of the teftator to be from thence collected, The queftion

I;‘i ‘7?
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is, what is the fcnfe of the word relation, as ufed in this
will. In a proper grammatical fenfe, it denotes a qua-
lity in the abftraét; but in common fenfe, it becomes
perfonal, -and fignifies the fame as my kindred. ,Now next
of kindried are the words in the flatute to which he refers,
and takes in only relations by- confanguinity or by blood.
Now it feems ftrange to fay, that a man’s wife is no re-
lation to him j but fhe certainly is not in this fenfe, neither
by blood nor affinity. The etymologifts,. when they
fpeak of corifanguinity, fay, that it is, vinculum perfonarum.
ab eodem flipite defeendentium 5 and of affinity, they fay, uxor
non ¢ft affinis, fed caufa affinitatis. And fo the word ap-
pears to be ufed in our flatutes : for if the wife was of
kin to her hufband, the would exclude all the reft, as
being the neareft of kin. So in the 21 H. 8. ¢, 5. the
ordinary fhall grant adminiftration to the widow, or next
of kin; which diftinguithes the wife from the kindred,
This perhaps would be too nice a conftruction of the
will, unlefs the manifeft intent of the teftator would
warrant it; for wills are to be confirued according to
common underftanding, and not by nice. grammatical
diftinGions. Now in this will he has made an ample
provifion for the wife ; and whenever he gives her an in-
tereft, he exprefly mentions her. It was probable that
this remote contingency would not happen in her life;
and he could never intend, that her reprefentative, fuch

" as the executor of a fecond hufband, fhould carry fo con-

Bevife to'younger
children,

fiderable a thare from his own blood. Suppofe he had
faid, my own relations ; he would certainly be conftrued to
mean his relations by blood. Therefore in this ftrié
fenfe of the words, the wife is not intitled to any fhare,
And I continue in the {ame opinion I was of, in the cafe
of Davis and Bailey ; which is exprefsly to this point.
And therefore I difmifs the bill; but without cofts.
3 Atk 758.

17. If money be devifed to younger children, where
there are divers daughters and a fon, and the fon is by
birth a younger child, but heir at law to the mheritance ;
the fon fhall not be confidered as a younger child, fo as
to take by the devile. 1 Abr. Eg. Csf. 202. Bretton-and
Bretton, 12 C. 2.

In the cafe of Becle and Becle, H. 1713. The teftator,
being tenant in tail, had power by deed or will to charge
the lands with 20001, for portions for younger children,
living at bis death, ~ He had only two daughters, and the
younger was born after his death. He charged the lands

by
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by his will for raifing this 20001, And the queftion was,
whether it fhould be raifed. It was objeed, that the
elder daughter was not intitled to any part of it, becaufe
it was only to go to the younger children; and the younger
daughter cannot claim any part of it, becaufe fhe was not
living at the time of bis death. But by the lord chancellor
Harcourt: The cideft daughter, tho’ firft born, when
there is a fon, hath been qften ruled to be a younger
child. Every one but the heir is a younger child in
equity; and the provifion which fuch daughter will have
is but as a younger child’s, in regard the fon goes away
with the land as heir : fo here, the eftate goes all to the
remainder man, who is beres faffus, and neither of the
two daughters is heir. And as to the younger daughter,
he faid, it would be very hard in a court of equity, that
a child, becaufe it happened not to be born at fuch a
time, muft therefore be unprovided for; but the law fo
far regards an infant in ventre fa mere, 2s in this refpeét
to look upon it as living at the time of the father’s death.
1 P. Wil 244. .

18. If one will that his fon fhall have his land after the
death of his wife; here the wife of the devifor fhall have
the Jand firft for term of life. So likewife if 2 man de~
vife his goods to his wife, and that after the deceafe of his
wife his fon and heir fhall have the houfe where the goods

are ; there the fon fhall not have the houfe during the life

of the wife : for it doth appear that his intent was, that
his wife thould have the houfe alfo for her life, notwith-
ftanding it were not devifed to her by exprefs words, /4.
M If a devife be to one for life, and afterwards a limita-
tion, either immediate or mediate, to the heirs of his
body, the devifee takes an eftate tails  Bur. Mansf.
1631.

19. Mar. 2. 1738. Owen and OQwen. T he teftatrix devifed
the refidue of her perfonal eftate to her two nieces, equally
20 be divided between them, and appointed them executrixes
accordingly. One of the nicces died in the life of the
teftatrix. The queftion was, whether 2 moiety of the
refidue fhould go to the next of kin, as undifpofed of by
the will ; or the devife to the two nieces was a jointe-
‘nancy, and the whole refidue thould go to the furviving
niece. By the lord chancellor Hardwicke : It is clear to
me, that if both of the nieces had been living, the words
equally to be divided would have made a tenancy in com-
mon, and not a jointenancy ; for tho’ thefe words, in a
ftrick {ettlement at common law, have never been deter-

Vor.IV.. K mined
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mined barely of themfelves to make a temancy inm coms

‘mon, yet in a will it'is fétffed that thefe words will maké

2 tepancy in common, both with regard to real and per-
fonal eftate, 1 tk. 404.

“In the cafe of Rigden and Walier, Mar. 25. 1751,
The queftion arofe on a deed poll, which began in this
manner, ‘“To all chriftian people, &c. 1.George Everin-
€¢ den, in confideration of natural Jove and affeion, &¢,’
¢ and for the firm fettling and affuring of all my real and
¢ perfona] effate on my wife and «children after my de-
<¢_ceafe, difpofe thereof in thé manuer following; Lgive,
¢ grant, and cenfirm to my daughter Margaret; &,
¢ [This was not in queftion.] Alfo, I give, grant, and
“ confirm to my two daughters Margaret and Hannak
¢¢ the rents and profits of ‘the land called 77, during the

<< life of my wife, equally to be d1v1ded bethxt my faid

¢ dau0~htexs, paying to my wife per annum ;

€ and after her deceafe to them and their heirs, egualb
< tp be divided betwixt them. Alfo 1 give, grant, and
¢ confirm to my five daughters all my perfonal eftate
¢ equally to be divided bethxt them, after all my debts
< and funeral charges paid and fatisfied.” This deed

"was figned and fealed by George Everinden in the prefénce
‘of three witnefles.” He and his wife died. Hannab, one

of the daughters, married Rigden, by whom fhe- had the

_plaintiffs; and died. 'The queftion was, whether Mar-

garet and Hannak took as jointenants, or as tenants in
common,. "If the latter ; the plantiffs, who brought'their
bill for an account of the rents and profits of ‘a moiety of
the eftate given to AMargaret and their mother Hannab,
and claimed as co-heirs of Hamnah, were right: If the

former ; the whole furvived to the defendant Margaret, as

the Tutvivor of hér fifter. —By the lord chancellor Hard-
wicke : 'This cafe depehds upon a deed or writing, which,

tho’ executed as a deed, I am not fure was intended to
take effe&t as fuch. It begms as a2 deed poll; but itisa
difpofition of the whole real and perfonal cftate of Everin-
den, and to take place from his deceafe, and in confider-
ation of the natural love and affetion he bore to his wife
and.children. If it be not conftrued as a will, or €o-

-venant to ftand feiled, (and bemg in conﬁderatxon of na-

tural’ love and aﬁ'e&xon, tho’ by a fingle deed without li-
very, it may be confidered to be a covenant to ftand feifed),
it will be void, being without hvery, and becaufe a free-

"hold cannot pafs in future. But by way -of covenant to

ftand feifed, it may be good ; for that operates not by
"anfmutatlon of the poﬁ'eﬂion, but the ufe remains in

the
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-the grantor till taken out of,him by. force. o£ the cotis
fideration. ‘The prefent queftion arifes upon a very li-
_tigated point in the boeks, tho’. clear enough in one view.
In a will, the words.equally to ‘be divided certainly create a
etenancy in common, tho’ this at firft was doubted ; nay
. the words- equallyy.or:  fhare. and._/bare alike, haye the fame
reffe@.; Butitis faid, that there is not, fufficient autho-
- rity, to. e&ableh thefe words to make a tenancy in com-
mon; in a deed, and: that'the books take the law to be other-
wife.s.* Tis true, .the books do fo generally. .And yet
cthere i is. no folemn determination that 1 can find, where it
has been adjudged,againit a title, that the. words equally to
‘,be dzwded will nog create a tenancy in common in a deed.
. The only determination, that hath been, was in the cafe
ofF_/Z)er and Wig (L. Raym. 623. 1 P. Will. 14.) which
hath been relied on as a judgment of the court of king’s
cbeach, that thefe words’ make tenancy in common ‘in 2
-deed, ;. But it is. obje&ed that this is a cafe of doubtful
authonty, being on the opinion of only two judges, agamﬁ
tfo great a man as Jord chief juftice Holt; and it is ap<
4 prehended tqo, that thlSJudgment was afterwaxds reverfed.
1 have made inquiry, and cannot find that it was, or that
. even g .writ of error was brought : fa that this Judgment
ﬂ‘ygta ﬁands, and is fo far.an authority, that this conftruc=
- tion in regard to the words equally to be. divided makin
, @ tenancy in common, took place.in. the cafe of the fur-
;ender of the copyhold, lands. Another cafe has been
1 cxted at; the bar, which, if rightly reported, is in point,
.2 Vent. 361. ButI have caufed the regifter’s books to be
fearched, and can fipd no decree to warrant the report :
» but notw1thf’candmg this, there might have been fuch a
.cafe, and it is taken by Geuld that there was, —-Another
. cafe is. mentioned at the end of Fifber and Wig, by Nor-
- they 3 . but:the records have been fearched, and there is no
poﬂibxhty of ﬁndmg it.—Smith and ?abn/nfz too is another
_ authority, fuch as it is.—In regard to the cafe before me,
~upon the beft confideration I can give it, I am inclined
- to be of .opinion, that the deed or mf’crumcnt call it
~what you will, has created a tenancy in common ; and
. that to, {ay oth..x wife, would be a manifeft contradiétion
_to.the _intention of a father providing -for -his children,
. Tho’ none has a greater reverence for the;opinion of lord
 chief juftice Holt than I have, I think the arguments of
~the. other _]udges are founded more on the reafon and
.nature of the thing than his lordthip’s ; and that his pro-
ceed from the amﬁclal and refined reafoning of the law,
K2 . and

jirg,x
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and are deduced from a great deal of fine learninig drawn
from argument in other cafes. The arguments of Mr
juttice Gezld have great weight, and are by no mecans fa-
tisfaGorily anfwered. Indeed that cafe was on a furren-
der of copyhold lands.in the lord’s court ; and the two
judges argued it was not to be confidered with great ftri&-
nefs, but as a will : whereas Ho/t contended that it thould
be conftrued as a deed ; and in one thing he is certainly
right, that the furrender of copyhold lands to ufes is not
to be confidered on the foot of ufes, being not within the
ftatute of ufes; and therefore fuch a furrender is only a
dire&ion of the lord whom to admit ; and when admitted,

the furrendkree is not in by the grant of the lord, but by
the furrender. If the arguments of the judges had any
weight in that cafe, they muft have full as much in this,
being on a covenant to ftand feifed. But it is objeéted,

that there is no ‘warrant to conflrue a deed to ufes, as to
the limitations and words of it, with greater latitude than
a conveyance by way of feoﬁ'ment, or any other convey-
ance at common law ; and that firange confufion would
arife, if the words of a deed on the flatute of ufes fhould
be taken in 2 larger fenfe than they would bear in 2 con-
veyance at common law, This is true in general: for
the flatute Jomxng the eftate to the ufe, it becomes one
intire conveyance by force of the ftatute, But fome re-
firiGtion muft be added to this. 'The words of limitation,
to be fure, muft be conftrued in the fame fenfe as at com-
mon law. But when there are words of regulation or
modification of the eftate (as the words equally to be di-
wided are), and not words of limitation ; I think there is
no more Rarm in giving them a greater latitude in dedds
on the flatute of ufes, which are trufts at common law,
than in feoffthents, which at all times have been ftri&t
conveyances. ‘The cafe upon that occafion cited by Gould,
is very material ; where the intendment, not the words,
of the fpecial verdi& influenced the determination, Con-
fider the argument from thence to the prefent cafe. The
only diftinétion taken between the conftrufion of words
in a fpecial verdi€t and in othercafes is, that in a fpecial
verdiét, they may be taken more largely than in plead-
ing ; and therefore it is often faid, that a defcription,
WhiCh would be bad in a count or plea, may be good in
a verdi&t, and taken by the intendment of the jury: but
there never was any baok that faid, that words may be
taken more loofely in a fpecial verdi& than in a deed.

It is admiteed, that if the deed had been in this manner,

4 to
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to hold one moiety to one and her beirs, and the other
moiety to the other and her heirs, this had been good,
not only in fuch a deed as this, but likewife in a feoff-
ment. And confidering how the fenfe of the words eguqlly
20 be divided is to be conftrued, there is no reafonable
difference between the two cafes.  Thus the matter ftands
on the foot and autharity of Fifber and #7g.—But there
are other reafons which greatly ftrengthen the prefent cafe
in favour of the plaintiffs. The firft is this: Hereis a
parent making 3 provifion for his children (who were
five in number), and for his wife: if the children were
to take this eftate intended for the fupport of each of them
and their future families, as jointenants; the fhare of any
one, who fhould happen to die, would not defcend for
the maintenance of his children and pofterity, but fur-
vive to the other jointenants ; a difpofition by no means
veafonable, nor likely to be (uppofed agreeable to the in-
sention of the father. And this court has always ufed a
great latitude in purfuing the intent of the parties, in
conf’crumg a deed to make a tenancy in cemmon or a
jointenancy, tho’ the words equally to be divided have been
omitted ; and have determined therefore, that if two men
30mtly and equa]ly advance a fum of money on a mort-
gage in fee, and take a fecurity to them and their heirs,
there fhall be no furvivorfhip ; and {o if they foreclofc an
eltate, it fhall be divided betwixt them, becaufe their in-
tention is {uppofed to be {o. It has been faid indeed, if
two men make a purchafe, they may be {uppofed to buy
a kind of chance between them, and to intend that the
furvivor fhall be intitled to the whole. But it has been
determined, that if two purchafe, and one advance more
than the other ; there fhall be no furvivorfhip, tho there
be no fuch words as egually to be divided, or to hold as
tenants in common: which fhews, how ftrongly the
courts have leaned againft {urvivorfhip, and ere@ed a te-
nancy in common, by conftruction, or the intention of
the parties. Confider how nearly this comes to tHe cafe
in queftion, And this court always confiders provifions
for children, as having an equitable confideration. And
therefore, tho’ fuch voluntary difpofitions cannot be pre-
ferred to debts for valuable confideration ; yet they are
always preferred to other voluntary difpofitions. But
Ges. Everinden has himfelf put his own conftrué&ion on
the words, by the difpofition of his perfinal eftate ; which
is allowed to make a tenancy in common.—DBefides, this
appears 10 be as near 3 teftamentary act as poflible ; vor
K3 do
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do I know why it may not be proved as a will, notwuh.
ftanding the folemnity. of "the execution by feaimg and
delivery ; according to the ‘cafe of Kibbet and Lee (Hob!
313.) 2nd a late determination in the; Emg s bench. int’ the
cafe of Trimmer dnd 7acéﬁm ‘And it 'is"admitted, that in’
a will, thefe words make a tenancy in‘common § and 1
thmk it ought to be fo liere. "My opinion thcrefore at
prefent is, that, agreeable to the cafe of Fifber and Wig,
ﬂret‘"thened by the farther obfervations already made,
the plamnﬁ‘s are intitled to a dxvxﬁon of the eﬁ*ate
2 Vez. 252.
© So in the cafe of Goodiitle and Stoakes, in the kmos
bench: H. 26 G. 2. By indentures of leafe and releafe
dated in the year 16g5, and made between Fobn Gurl
and his wife of the one part; and Williain Purefay and Peter
Capper of the other part, the faid Fohn Gurl granted and
réleafed to the faid Purefy and Capper and their heirs, the
lands in queftion, to the ufe of fuch and fo many. of the
<hildien of the faid Gurl, on the body of his faid wife
begotten, in fuch manner, and ‘in fuch fhares, as the
faid Jobn Gur/ fhould appoint; and in default of fuch
Appointment, to the ufe of all fich children egua/{y to be dj-
wided : with a remainder to the tight heirs of the faid
Fohn Gurl, — Yobn Gurl died, ‘without making any ap-
pointment, leaving his w1dow, and children, Richard,
ane, Peter, and Wilmot. — The quéftion was, whether
by the words ““ to the ufe of all fuch children equally to be di-
¢ wided” the children took as tenants in common, or as
jointenants, in which cafe #ilmot who married ‘the de-
fendant, being the only furviving child, would take the
whole. Lee Ch. J. delivered the opinion of the court;
This cafe depends upon the claufe (abovementloned)
T'he defendants have infifted, ‘they ought to take as joint
tenants. ]omt tenants mu{’t be to the land in one right,
and by one joint txtle, and they muft have one joint free-
hold.. Tenants in common take differently, as is laid
down, 1 Inf feit. 292, 296, 297. from which it does
appear, that no partlcular words are neceflary to create a
tenancy in common: ' The queftion then comes to this;
W hether the children do not take feveral freeholds, with
a feveral cecupation? To make thém tenants in coma
mon, would be to conftrue every word in this deed as
operative. No words in a devife or a grant fhall be con-
firued void, if they can be conftrued otherwife confift-
ently, (3 Lev. 373.) There is no doubt at this'time of
day, -but that the words cqually' 1o be” dividedy in 3 will,
: melkc
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make a tenancy in common, In the cafe Cro. Eliz. 443,

695. it was firft determined to be fo. There is no deter=.

mination where in a deed to ufes they will, It has beem.
objecled,  they have a jo’in’t‘title.‘in the freehold ; and
the words equally 1o be divided will not fever it : .And tho’

the ftatute of ufés executes the ufe to the pofleflion;. yet’

th leaves the eftate fubject to the fame ufes: The intent
cannot prevail here: and thefe words, in a conveyance at

common law, would not create a tenamcy in common.:

But the queftion here is not, whether the joint title ‘is
fevered; but, whether any joint title is conveyed. If
land be given to 4. and B. to hold one moiety to 4. and

his heirs, and the other moiety to B. and his heirs; they.

take as tenants in common. And where the grantor, in
the fame claufe, and uns fatu, ufes the words egually to be
divided ; he intends to:convey an equal property in the
Yand, and to the fee, to each, This is the opinion of
Popham, Cro. Eliz. 696. in his argument. I cannot think
the claufe here is nugatory, or of no effe&. The intent
of the party operates to pafs the whole fee. There is no
nule in law, to prevent the court from making a con-
firuction, according to the intent of the party, in a deed.
The true reafon, why the words egually to be divided make
a tenancy in common, is from the apparent intent that
the eftate thould be divided: And fuch a conftruétion
ought to be made, if there be no rule to the contrary ; and
no precife words are neceffary. The cafe in 2 Ventr, 3654
is in point: A covenant to ftand feifed to the ufe of 4. for
life; and after,-to two eqmlly to be divided. 1 /2f. 191. 4.
If a verdiét find that a. man” hath two parts of a manor,
or the like, to be divided into three parts; they. are
tenagts in. common, by the intendment of the verdiét;
And if in a verdi&, there is no reafon why notin a deed.

Carth. 343.. Leighv. Brace. A conveyance by. way. of
ufe fhall be conftrued as a will, with refpe&t to the inten-
tion of the parties. , The cafe of Fifber and Wig cannot
now be departed fx:om, It is mentiored 'in the cafe of
Philips and Stringer, as if this judgment had been re-
verfed; but it was not. The whole reafoning of Hoilf’s
argument, in the faid cafle of Fifher and #Wig, is applied
to the {fuppofition of a conveyance at common law: but
it doés not from that appear, what his opinion would have
been, upon a diret deed to ufes as here, In the cafe of
-Rigden and Valier, lord Hardwicke Ch. J. declared, upon
the beft confideration he could give the cafe, that hc was
;mclm.ed to think, €hat the words equally to be divided, whe~
g K 4 ther
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ther in a will or deed, create a tenancy in common.
And judgment was given for the¢ plaintiff by the whole
court,

And in the cafe of Pear and Chapman, Aug. 3, 1750:
T he teftator devifed all the reft and refidue to be divided
betwixt two. By Sir John Strange, mafter of the rolls:
This muft be underflood to be egually divided, and is a
tenancy in common; and by the death of one in the life
of the teftator, his moiety fhall not furvive to the other

devifee of the refidue, but be confidered as undifpofed of

by the will, and divided among the next of kin, as if
no devife thereof had been. 1 Vez. 542.

Devifeof mort- 20, A devife of all a man’s goocds and mortgages to his

gages pafleth the executors, is a good devife, and will pafs all the lands

landa mortgaged; for the equity of redemption pafleth to the
devifee, Ged. O. L. 477. Gro. Car. 37

But by a general devife of all lands, tenements, and
hereditaments, a mortgage in fee {hall not pafs, unlefs the
equity of redemption be foreclofed; and if after fuch
devife made, a foreclofure is had, yet fuch eftate {hall not
pafs by thofle general words of lands, tenements, and
hereditaments, becaufe a foreclofure is confidered as a
new purchafe of the land. 'The intereft of the land muft
be fomewhere, and cannot be in abeyance; but it is not
in the mortgagee, and therefore muft remain in the mort-
gagor. If a man devifes his eftate, and after makesa
mortgage in fee, it is a total revocation in law, yet in
equity it is a revocation only pro fante. And the mort-
gagee, with regard to the inheritance, is a truftee for

" the mortgagor till a foreclofure. 1 Atk 605. 2 Bac
Abr. 83. . ,

‘Advowlon, 21. By the word Jands, an advowf{on will not pafs; but

:21:::: fee farm by bereditaments it may. Fortefe. 351.

) But fee farm rents, portions of tithes, or any other
rightout of lands, will pafs by a devife of lands.  Viner.
Devife. K.

Lands to be fold. 22+ W here lands are appointed to be fold, and it is not
{aid by whom; the executor ought to fell, becaufe he is
the perfon intrufted with the execution of the will,
Law of Teff. 121. Law of Ex. 221. And a court of
equity will compel the heir at law, and all other proper
parties to join in the fale. 1 At4. 490.

H. 26 El. Vin:ent and Lse, A fpecial verdit was
found, that 4. was feifed af certain lands in fee, and de-
vifed the fame in tail, and if the donee died without iffue,

* ahat his faid lands fhould ée fald &y bis fons in law, be
i
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in truth having five fons in law; one of his fons in law
died in the l.fe of the donee, and afier the donee dieth
without ifflue, and then the four of the fons in law fold
the land : and it was adjudged, that the file was good ;
becaufe they were named generally, by his fons in law,
and the l.nds could not be fold by them all; and the
words of the will, in a benign interpretation, are fatif-
fied in the plural number, albeit they had but a bare au-
thority. ~ But if they had been particularly named, it had
been otherwife. 1 Infl. 113.7

But if a man devifeth 1ands 20 bis executors to be fold, and
maketh two executors, and the one dieth; yet the fur-
vivor may fell the land, becaufe as the eftate, {o the truft
fhall furvive. And fo note a diverfity between a bare
truft, and truft coupled with an intereft. 1 In/. 153.

Yet in neither of thofe cafes, albeit one refufe, can the
other make fale to him that refufed ; becaufe he is party
and privy to the laft will, and remaipeth executor #ill,
1 Infl. 113,

And hereupon lord Coke fays, his advice to them that
make {uch devifes by will, in order to muke it as certain
as they can, is, that the fale be made by his executors or
the {urvivors or {urvivor of them, if his meaning be fo,
or by fuch or fo many of them as take upon them the
probate of his will, or the likes And it is better to give
them an authority than an eftate, unlefs his meaning be
they fhould take the profits of his lands in the mean time,
and then it is neceflary that he devife, that the mean pro-
fits till the fale fhall be affets in their hands; for other-
wife they fhall not be fo. 1 Inff. 113,

For where the teftator devifeth that his executors fhafl
Jell bis land, there the land defcendeth in the niean time to
the heir; and until the fale be made, the heir may enter
and take the profits.  But when the land is devifed to bis
executor 1o be fold, there the devife taketh away the defcent,

and vetteih the eftate of tue land in the executor, and he-

may enter and take the profits, and make fale accerding
to the devife. And in fuch cafe, the executor is bound
to fell fo foon as he can; for that the mean profits tuken
before the fale fhall not be affets; and therefore he m:ght
otherwife take advantages of his own lachrs, 1 7.4, 236,
Where there is a devife of lands to truftees to e}, 0
pay debts; the heir {hall have the furplus, Law of Tef.

3i4.
%or whatever intereft in, .or profits out of a real cflute,
are undifpaic! of by a teftator, the fame fhail deicend ;lo
| the
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the heir; and he takes them, not by the will, or the in«
tent of the teftator, but they are caft upon him by the
law, for want of fome other perfon to take. Caf. Talb. 44.

Thus, the teftator by will devifed all his lands to truf-
tees to {ell, and difpofe of the money as he by writing
fhould appoint; and for want of fuch appointment, to
his four nephews, The teftator by writing appoints his
truftees to pay feveral fums to feveral perfons, but not to
niear the value of the land. It was held, that the nephews
{hould not have the refidue, but that the heir at law thould
Rave it, as an intereft refulting, and not difpofed of.
City of London and Garway. 2 Vern. 571.

A ‘perfon devifed his real eftate to his executors, to be
fold for payment of debts; the furplus, if any be, to be
deemed perfonal eftate, and to go to his executors, to
whom he gave 201 a piece. It was decreed, that the furplus
thould be a truft for the heir at law: And the {ame was
afterwards affirmed in parliament., Countefs of Briflol and
Hungerford. 2 Vern. 645.

The teftator devifed to his nephew feveral lands, to
kold to him and his heirs for ever, in truft to be fold for
payment of all his debts and legacies, within a year after
his death, and made him executor, but gave him no legacy,
It was held that there was no refulting truft for the heir
at law ; for then the ‘executor, who is taken notice of as
his nephew, would have nothing for his trouble. Gun-
wingham and Aellifh. Prec. Ch. 31. 2 Vern. 247.

If lands be devifed for payment of debts: the executor
may fell tho’ authority be not efpecially given him: but
otherwife, if fuch devife had been for legacies only, or for
raifing portions, or the like; for in fuch cafe there
kad been no-remedy but in chancery againft the heir,
1 Keb. 14.

If lands be devifed on truft, out of the rents and profits to
pay debts and legacies ; if the rents-and profits will not
raife it in a convenient time, the truftees may fell: for
the words [profits of lands] efpecially when to pay debts
or portions, imply any profits that the land will yield,
either by felling or mortgaging. 1 P. Wil 415.

If lands be devifed to be fold for payment of portions,
and one of the children dies after the portion is due, and
before the lands fold; the adminiftrator of the child is
intitled to the money. 1 Vern. 276.

For lands devifed to be fold, or in truftees hands, for
payment of debts, portions, or the like, are to be deemed
as money {o far as there are any fuch to be paid; and.fo

money
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money devifed to buy lands, is to be deemed as lands. But,
with refpect to the heir at law or refiduary legatee, sthe
Yands fo given in truft, or devifed for payment of debts or
legacies, thall be deemed as land ; and he may, by pay-
inz the debts or legacics pray a conveyance g Mod. 170.
¥ S0 if moncy be devifed to be laid out in land, and fet-
ticd on a man and his heirs; he may come into court,
and pray to have the money, and that no purchafe may
be made; for no other has any intereft in it. But if he
die before it is paid or laid out in land, and the queftionis
between the heir and executor who fhall have it; the
heir thall have it, and it thall be confidered as land; ﬁrﬁ,
becaufe the heir in all cufes is favoured ; and {ccondly, if
the executor fhould have it, it would be againft the
words of the will, which gave it to the heir. Prec. Cha.

4. ’

5423. Devife of a rent charge to his vounger fon, #- D+ upon
wards the education and bringing him up in learning 5 it is not condition,
conditional, and he fhall have the rent tho’ not brought

up in learning, and the woids (towards bis education) ‘are

only to fhew The intent and confideration of the paymen

of the fum. 2 Lev. 154,

Devife of lands to his wife for life,” remainder to his
fecond fon in fre ; provided if his third fon fhall within
three months after the wife’s death pay 5001l to the faid
fecond fon his executors or adminiftrators, then he devifed
them to the faid third fon and his heirs. The third fon
died, living the wife : Then the wife died. The heir of
the faid third fon may enter updd the lands, upon pay~
ment or tender of the 5ool. It is not a condition, but
an executory devife. M. 5G. Marks and Marks. 10
Mod. 420.

Note, Executory is faid to be, where an eftate in fee,
created by deed or fine, is to be afterwards executed by
entry, livery, writ, or the like. Eftates executed are,
when they pafs prefently to the perfon to whom conveyed,
without any after att. And an executory devife is, where
a future intereft is devifed, that vefls not at the death of
the teftator, but depends on fome contingency which muft
happen before it can velt. Ifa particular effate is limited,
and the inheritance pafled out of the donor, this is a con-
tmgmt remainder 3 but where the fee by a devife is vefted
in any perfon, and to be vefted in another upon contin-
gency, this is an executory devife.  And in all cafes of ex~
ecutory devifes, the eftates defcend until the couting-n~
chc;a happen, :

I~ -
Y o
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Devife, If my fon and my two daughters die without

iff.e of their bodies, then all my lands {hall remain and

come to my nephew and his heirs. Here no eftate is de-
vifed to the fon and daughters by implication ; the words
only import a defignation or appointment of the time
when the land fhall come to the nephew, namely, when
the fon and two daughters thall happen to die without if-
fue, and not before. For no eftate being created to the
fon and daugbters, the nephew can take noching by way
of remainder; far that muft defcend to the heir at law. A
remainder cannot depend upon an abfolute fee fimple, that
being but the reﬁdue of an eftate. For when all a man
has of an eftate or any thingelfe is given or gone away,
pothing remains, and no other or further eftate can be gi-
ven or difpofed, and therefore no remainder can be of an
abfolute fee fimple.  Yet, in another refpet, an eftate in
fee may be devifed to one, and to be in another upon a
contingency, as default of paying a fum, or fuch a one’s
dying without iffue living the other, or fuch like. Vaugh.
259, 270.

A man devifed his lands to one, and devifed alfo that
the faid devifee fhould pay a rent to 4, and that 4 might
diftrain for it; and if the devifee fail of the payment of
the rent, that the heirs of the devifor might enter. This
is a good diftrefs, and a good condition. 1 Lev. 269.

Devife to his wife; provifo, and my will is, that fhe
fhall keep my houfe in good repair : This is a good con-
dition. So a devife of lands to one, paying 101 to anoe
ther, is a good condition, 1. Lev. 174.

Devife of 1001 to his wife, for and in difcharge of her
dower ; is a condition, that fhe fhall not have the 1001,
till the make a difcharge of her dower,  Cro. Eliz. 274.

If a man devifeth land to an executor to be fold ; this
amounts to a condition. 1 [fnff. 236.

The mortgagee by will remits part of the mortgage
money and all the intereft, if the refl be paid within three
years. If the mortgagor doth not pay within three years,

he lofes the benefit of the bequeft. 1 Cha. Ca. s51.

If lands are devifed in fee, upon condition that the de-
vifee fhall not alien ; this condition is void: And fo it is
of a feoffment, grant, releafe, confirmation, or any other
conveyance whereby a fee fimple doth pafs. For it is ab-
{furd and repugnaat to reafon, that he who hath no pofli+
bility to have the land revert to him, fhould reftrain his
feoffee in fee fimple, of all his power to alien. And fo it
is, if a man be poflelled of a lcafe for years, or of a horfe,

er
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or of any other chattel real or perfonal, and give eor fell
his whole intereft or property therein upon condition that
the donee or vendee fhall not alien the fame ; thisis void :
becaufe his whole intereft and property is out of him, fo
as he hath no poffibility of a reverter: and if fuch con-
dition fhould be good, it would ouft him of all the power
which the law gives him, which would be againft reafon,
and therefore fuch a condition is void. 1 Infl. 223.

‘W hen the devife is to an infant, when he fball be born ;
or to a daughter, when fhe {hall be married; it fhall de-
fcend to the heir in the mean time. 1 8id. 153.

The teftator, having the reverfion of lands of which
another was tenant for life, devifed the lands to a man
when he fhould marry his daughter. The tenant for life
dies, The lands fhall defcend, until the devifee fhall
marry the daughter. 1 Keb. 802.

If executors or others who are put in truft by devife to
fell, or the like, will not pérform the truft ; the heir may
enter. Br. Devife. 46.

A devife. of lands was made, to the eldeft daughter,
paying 100! to the fecond daughter,and 1001 to the third
daughter ; and if the eldeft daughter did not pay the 1001
to the fecond daughter by fuch a day, then the teftator
devifed the land to the fecond daughter, fhe paying her
fifter’s portion by a certain day ; and if the did not pay,
then he devifed the land to the third daughter. It wus
refolved, this was not in the nature of a mortgage, to be
redeemable after the time of payment was over; but that
the eldeft daughter not paying at the time appointed, the
fecond daughter thould have the land, and the eldeft had
no relief. 2 Freem. 200, '

The teftator devifed lands to one, upon condition to pay
300001 to his granddaughter and ‘heir at law, to wit,
10001 a year for the firft fixteen years, and 20001 a year
after till the whole thould bepaid. Of which, 10001 being
in arrear, the heir enters. It' was refolved by Cowpe:
lord chancellor, that the devifee of 'the lands fhould be
relieved upon paying the 10001 with intereft; the court
declaring, that they would relieve wherever they could
"give fausfacton or compenfation for the breach of the
condition, 1 Salk. 156. 2 Vern. 594.

Where the devifee, who is to perform the condition, is
heir at law, notice of a condition muft be given to him
becaufe he having a title by defcent, need not take notice
of any will, unlefs it be fignified to him: But where the
devifee is a ftranger, and not beir, he muft inform him.

felf
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felf of the eftate devifed to him, and upon.what terms,
: and muft take notice of the condrtxon at his peril. Cart,

~94. 1 -Ventr. 200. : Ve oy
Devife tending to. ~ 24. Devifes, as well as other feetlementS, which. tend
perpetuity. _to introduce perpetuity, argvoid; for wills, tho’ favour-

-ably expounded,;are yet to be conf’crued according -to ‘the
_common rules of the courts at law.-and equity : Hence it
is, that a' devife to John and his heirs, the remainder to
Thomas and his heirs, is voids for that thc law in nocafe
- will allow a hmrtarxon of a fee ﬁ'vple upon 2 fee fimpla;
becaufe bya devife-to John and his beirs, thedevifor hath
transferred the who}e eftate to him, .and thenthe limita-
.tion over muﬂ:, be impertinent and void, when the devifor
-before had given the whole eftate. - Nor can bis.devife be
_good by way eof: future intereft, or a remainder to veft upen
a contingency ; becaufe no marn can fay when the heirs gf
John will'fail :- and to allow the remainder to Thomas to
be goad upon fuch a diftant gontingency, is to. perpetuage
‘the eftate in the family of John, to preferve a remainder
or intereft in ‘Thomas,, which probab]y may never.yeft,
"Gilb. 116, 2 Bac. Abr.80.
- .-But tho’.the law will not allow a.prefent remainder to he
-limited upon a fee, yet a future contingent eftfate may be-
-limited upon a fee, where the contingency- upon which jt
is to veft, is to happen in 3 fhort time: -And therefore ifa
"devife be made to John and his herrs, andif he die with-
- out iflue, ]wmrr Thomas, then to T homas and his. herrs,
whole eftate 1s transferred to john 5 yet the hmltatroﬁgﬂs
. good by way of executory intereft or devife ; becaufe it is
to veft on a contingency which :is. to”happen on a lifgdn
‘being, therefme out of..the ineonvenience or dangerof a
perpetuity ; becau,fe John is only tied .up from alienating
“but for life, and his heirs are at- hberty to difpofe of .t
~ after the death of Thomas. Gifb, 116."

The utmoft length that has hitherto been allowed for
_the contingency of an executory devife to happen in, is
that of a life or lives in being, and one and twen
-years afterwards. As when lands are devifed to f.
unborn fon of 2 feme covert, as fhall firft attain d)C
age of twenty one, and his heirs ; the utmoft leagth

,of time that can happen before the eﬂate can veﬁ, iz the
lrfq of the mother and the fubfequent infancy of her
fon: and this hath been decreed to be.a gqod execuiory

df.vrfe. 2 Blackji., 174... o if
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If 2 man devife a perfonal chattel to one, the remainder
of it to another; the firft devifee hath the whole property,
.and may difpofe of it as he pleafeth: for fuch chattels
will bear no limitation over, becaufe being commonly
moveable things; they are fubjeét to be broken, worn out,
or loft, in the compafs of a life; and therefore it were rl-
dxculous to fuffer a limitation, which the nature of the
thing will not bear, Gi/b. 117. .

But otherwife it is of a real chattel, as of an ufe: It
was indeed formerly held, that fuch lxmltatxons of  re-
mainders of terms are voxd but at length the court of
chancery interpofed, to reé’hfy the rigour of the common
law, and hath fettled fuch remainders of terms to be good,
where the fettlement doth not tend to mtroduce perpe-
tuity., Gilb. 118.

Therefore if a term be devifed to John and the heirs
male of his body," provided if John dies without iffue in
the life of Thomas, then the termr to go to another; this

laft limitation is good, becaufe- there is no danger of a
perpetuity, for the contingency on which it is to vett is to
happen within a life in being. Gilb. 118.

But if the limitation had been to John in tail, and- the
remainder over to another; here the laft limitation had
been void, becaufe the whole property of the term being
‘in John, the limitation over, which is to veft on the con-
tingency of John’s dying without iffue, is teo diftant to
expect : whereas in the former cafe, the limitation after
the intail to John is good by way of future intereft or ex-
ecutory devife, becaufe it is to veft in the compafs of a
life, or not at all; and it doth notlook like a perpetuity,
to oblige John from alienating, becaufe the eftate will
-be free from the clog when the life is fpent, and who-
ever is proprictor afterwards may difpofe of it at pleafure,
“Gilb. 119.

E. 1731, Fereyes and Robertfon. A man by his will de-
vifeth his leafehold eftate, and other his chattels real, to
“his fon William and to the iflue of his body ; and if he die
without iffue, to his fon B, and the iffue of his body ;
*and if he die without iflue, to C, and fo on. By the
‘whole court, The whole intereft vefts in William, and
“fhall ,go to his executors or adminiftrators, and the limi-
*tations over are void. Buxb. 301.

But a leafe afligned in truit fur 4 for life, remainder
"to B for life, with'iemainder to twenty other perfons all

“in being at the time, is good; becaule they are like can-
“dles all lighted at a time, and have an eafy common pro-
* bability of determination. .Law of T¢/l. gq. S
~ » \ 3 (o]
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So to A for life, remainder to his firft iffue for life, f¢
good ; becaufe no vaft uncertain diftance of time. Law of
T4, 99.

{n zgzneral,- it feemeth to be agreed, that where the de.
vifee or grantee of a lealehold would be tenant in tail in
cafe of a freehold, he fhall have the whole intereft in the
leafehold, and all limitations over are void ; but where

_he would be only tenant for life in cafe of a freehold,

the limitation of the leafehold over will be good.

ZAdoney cannot be devifed from one to anether ; as for
inftance, the teftator had three daughters to whom he de.
devifed 5401 equally to be divided; and if any of them
died without iflue, her part to go to the furvivor: one of
them married and died without ifflue; the hufband exhis
bited a bill againft the executor and the furviving fifters
for his wife’s part, being 1801; and had a decree : be-
caufe a fum of money cannot be intailed. 2 JVentr. 349,

So in the cafe of Butterfield and Butterfeld, O&. 29,
1748 ; where money was devifed to one for life, and the
heirs of his body; and if he died without heirs of his
body, then to go over: it was held, that the whole pro-
perty vefted in the firft taker, the limitation being too
remote. And it was faid, to be an eftablithed rule, that
where perfonal eftate is given for life, and then to the
indefinite heirs of the body, there being no recovery by
which the intail of perfonal eftate can be barred, the
firt taker may difpofe of it as "he pleafes: and tho’ a
perfonal cannot defcend as a real eftate, yet if it was in-
tended to go in that courfe of defcent, which would be
an intail of land, the firft taker has the abfolute property,
and the remainder over cannot take effect. 1 Flxey,
I122.
3Eut the #/z of chattels perfonal may be bequeathed to
one for life; and after, the property to another : fo that if
one will that A thall enjoy the ufe of his houthold ftuff
during his life, and after that it fhall retnain to B ; thisis
a good devife thereof to B. But if the' property of the
thing be bequeathed to the firft of them, then it is other~
wife: for the gift of a chattel perfonal, tho’ but for an
bour, is a gift thereof for ever; provided that the teftas
tor make it abfolute, and not conditional. Swin. a. 207,
1 P. Wil 6s51.

A devife of goods to 4 for life, with remainder after
the deceafe of 4 to B. Tt was faid to be now clearly
fectled, that it is a good devile to B, and that B may ex-

hibit a bill againft 4 to compel him to give fecurity that
the
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the goods fhall be forthcoming at his deceafe; and is all
one whether the goods or #/z of the goods be deviled for
life. 2 Freem. 206.

M. 1696. Hyde and Parrot, The teftator bequeathed
all his houthold goods to his wife for life, and after to his
fon: Itis a good devife over, and the fame as if the de-
vile hud been only of the ufe of them for her life. And
by lord Somers: It is a rule, where perfonal chattels are
devifed for a limited time, it fhall be intended the ufe of
them only, and not the thing itfelf. 2 Vern. 331.

M. 1702, Hale and Burrodale. A farmer devifed his
ftock, which confifted of corr, hay, cattle, and the like,
to his wife for life, and after her death to the plaintiff.
It was objected, that no remainder can be limited over of
fuch chattels as thefe, becaufe the ufe of them is to fpend
and confume them. But the mafter of the rolls faid, the
devife over was good; but faid, if any of the cattle were
worn out in ufing, the defendant was not to be anfwer-
able for them; and if any were fold as ufelefs, the de-
fendant was only to anfwer the. value of them at the
time of fale. And an account was decreed to be taken
accordingly. 1 Abr. Caf. Eq. 361.

7. 1720. Upwell and Halfey. The teftator, being pof-
fefled of a perfonal eftate of the value of 3331, having a
wife and fifter, but no iffue, devifed that fuch part of his
eftate as his wife fhould leave of her fubfiftence fhould
return to his fifter and the heirs of her body, and made
his wife executrix. The wife married ; and died, living
her hufband. T'he mafter of the rolls faid, that it is
now eftablithed, that perfonal things or money may be de-
vifed for life, and-the remainder over; and that tho’ it be
true, that the wife had a power over the principal fum
provided it had been neceflary, yet not otherwife. And
he diretted, that the mafter thouid inquire how much had
been applied for the wife’s fubfiftence, and the hufband to
account for the refidue. 1 P. /73l 651.

Where a man devifes goods to go as heir-looms with
fuch an eftate, fo far as by law they may ; the court, to
the end that the teftator’s intention may take effe@, will
decree a conveyance from him to whom they may come as
perfonalty,  Bernard. Cha. Ca. 54.

25. A devife to one’s children and grandchildren gene- Devife to chil-
rally, refers only to fuch children and grandchildfen as dren yet unborn,
were living & the time of making the will; but if a de-
vife were to one’s children and grandchildren living at
the time of the death of the teftator, a child 1z wentre ja

Vor.IV. L mere
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mere might in fuch cafe be fo far regarded, as to be look-
ed upon as living. 1 P. WWill. 342.

For a devife to an infant iz ventre fa mere is good ; and
the freehold fhall defcend in the mean time. 1 Rol’s
Abr. 60g. 1 Lev. 135.

So if 2 man devifes lands to be fold, for the mcreafé
of childrens portions; a child born ﬁnce the will fhall
have a thare. 2 Cha. Rep. 211, :

So where a2 man conveyed a term for 500 years, upon
truft to raife 15001, for fuch child or children as he thould
have living at his death ; and died, leaving no child, but
his wife. enﬁent of a daughter, wmch was after born It
was decreed, that this daughter was a child living at his
death, within the meaning of the truft. And the direc-
tion of a truft is not fo {tri&ly conftrued as the limitation
of an eftate at law ; and in Lutferel’s cale, in lord Bria’g-
man’s time, a bill was brought on behalf of an infant in
ventre [a mere to ftay wafte, and an injunélion was grant-
ed, Hale and Hale. Prec. Ch. 50.

And by the 10 & 11 /7. ¢. 16. W here any c&ate thall,
by any marriage or other fettlement, be limited in re-
mainder to, or to the ufe of the ﬁrf’c or other fon or fons
of the body of any perfon lawfully begotten, with re-
mainder over to the ufe of any other perfon; or in re-
mainder to, or to the ule of a daughter lawfully begotten,
with remainder over to any other perfon; any fon or
daughter of fuch perfon lawfully begotten, that fhall be
born after the deceafe of his father, may by virtue of fuch
fettlement take fuch eftate fo limited, in the fume manner
as if born in the life time of their father; altho’ there
thall happen no eftate to be limited to truftees, after the
deceale of the father, to preferve the contingent re-
mainder to {uch after-born children until they fh 11 come
i effe.

.11 G. 2. Fones and Fulbam. The tef’cator, being
poflefled of a term, devifed it in thefe words: ¢ Tom
<¢ wife for her life; and after her deceafe, to fuch child
«"3s my faid wife is now fuppofed to be with child and
«“enfient of, and his heirs for ever: Provided always,
¢¢ that if fuch chi 1d, as fhall happen to be born as afore-
« faid, fhall die before it has attained the age of 21 years,

« leavmg no iffue of its’body; then the reverfion of one

¢ third part to my faid wife, and the other two thirds to
“ my fifters.” The teftator dying within a month after,
the wife entred, and enjoyed during ber life, but had no
child or mxfcaruaoe And upon her death, the queftion

: was
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as,- Whether, as no child had ever been born, the re-
mainders, limited upon his dying under 21 without iffue,
could take effe€t. And after feveral arguments, it was
held by the court of king’s bench, that they might; that
tho’ formerly there had been opinions to the contrary, yet
hccoi‘dmg to the law now fettled, the devife to the infant.
in ventre fa mere was well llmlted and if any child had
been born, would have paffed the term dccordingly: fe-
condly, that tho’ no child was ever born, yet the remaini-
ders are notwithftanding good; for there being nbd'de-
vifee, the devife, tho’ void on]y ex poft fato, falls to the
ground s much as if it had been void in its cretion,
and this lets in the remainders immediately ; that tho’ the
claufe by which the remainders are limited is in words,
ftri&tly fgeaking, conditional, yet they do not make it a
condition, butonly a limitation. Laftly, that the con-
tingencies muft happen within a reafonable time; and
therefore’it ‘may well operate by way of executory. devife.
And they faid they had feen the decretal order in the court
of chancery, by which it appeared, "tHat the fame quef-
tion, ~arifing upon this fime will and concerning the
fame- pxemxﬂ'es came before lord Harcourt; dnd’ that he
was of opinidn, that the devife-over of the teverfion in
thirds to thé wife and twb filters was good, ‘notwith-
ftanding ‘the wife was not enfient wi th any child. Vin,
Devife. L. 53. ‘ ‘

26. The father fettled a leafe, wi th reference to his In what cafe
will ; in which he gave 5001 to each of his daughters, to Eaﬁ“;“a‘;‘ﬁ‘_d
be paid at the age of twenty one; and 'if any or all died A% he ympie
before that age, then to others; but devifed no main- '
tenance to them'till their portions became payable: By
the court,”a maintenance cannot be decreed, becaufe of
the devife over, X Chan, Caf. 249. 3 Salk. 127.

But if there is no devife over, the court will decree
a maintenance in the mean time: Thus in the cafe of
Harvey and Harvey, E. 1722. The father feifed of a real
eftate, and pofleflfed’ of a perfonal eftate, dnd having fe-
veral children, devifeth all his real and perfonal effate to
his eldeft fon, charging the fame with 10001 apicce to
all his younger children, payable at their refpe&ive ages
of twenty-one; but in the will no notice is taken of main-
tenance for the younger children in the mean time. The
younger children bring their bill, in order to recover in-
tereft, or fome maintenance during their infancy. Upon
Wthh the mafter of the rolls, having taken time to con-
fider of the cafe, and having been alfo attended with pre-

L2 cedents,
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- cedents, decrzed, that the younger children fhould re-

Houthold ftuff,

Houthold goods
and furnitores

All his goods,
what it implies,

-

cover maintenance. He obferved, that thefe being vefted
legacies, and no devife over, it would be extreme hard
that the children fhould ftarve, when irtitled to {o con-
fiderable legacies, for the fake of their executors or ad-
miniftrators, who in cafe of their deaths would have the
faid legacies: That in this cafe, the court would do,
what in common prefumption the father, if living, would
(nay ought to) have done; which was, to provide necef-
faries for his children. 2 P, WZill. 22.

27. Jt is ufual in wills to devife all the houfhold ftuff;
by which words plate about the houfe, and not for orna-
ment, paffeth; but books, cattle, clothes, coaches, corn,
carts, ploughs, waggons, and any thing fixed to the free-
hold, will .not pafs by that word. Swin. a. 185.

28. By a devife of houfthold.goods, plate will pafs,
2 Vern. 638, 3 Atkyns, 370.

7. 1727. Nichols and Oftorn. The teftatrix devifed
all her houfhold goods to 7. 8. The queftion was, Whe-
ther by the devile of the houfhold goods the plate fhould
pafs ! Tho’ it was reported on a reference to a mafter,
that there were manifeft intentions and declarations of the
teftatrix, that fhe did not intend the plate thould pafs ; yet
the mafter certifying that the plate was commonly ufed in
the houfe, all the evidence touching the intention of the
party was rejected, there being a compleat and plain will
in writing, which muft not be altered or influenced by
parol proof, 2 P. Will. 419.

If 2 man devifeth 12001 to 7§, and by general words
devifeth all his goods chattels and houthold goods in and
about his houfe to the faid ¥§; money in the houfe
will not pafs, he having a particular legacy devifed to him,

Swin: a. 185,

By a devife of jewels, plate, pictures, medals, and fur-

niture ; it was decreed by lord Hardwicke, that a library of

books did not pafs under the word furniture, 3 4t4. 202.
29, It is ufual likewife to devife all the goods moveable
and immoveable : Now by the civil law, aétions and rights
of aétions pafs by the word moveables, efpecially when
the words of univerfality are repeated in the will; as, I
give to 7 § all my moveable goods and immoveable, of

what kind foever, or wherefoever found. Swin. a, 185.
One devifeth all his goods; and whether a debt by
bond pafled to the devifee was the queftion : Decreed, by
lord chancellor Cowper that it did; that thefe words
feemed at common law to pafs a bond, and to extend to
all
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all the perfonal eftate ; but this being in the cafe of a
will, and a will relating to a perfonal eftate too, it ought
to be conftrued according to the rules of the civil law
now the civil law makes bona mobilia and bona immabilia the
membra dividentia of all eftates ; bona immobilia are land,
bona mobilia are all moveables, which muft extend to bonds,
and therefore by the devife of all the teftator’s goods, a
bond muft pafs. 1 P. /7l 267.

By a devife of all his goods, a leafe for years will pafs ;
if there be not fome other circumftance to guide the intent
of the devifee. Swin. a. 200.

But where a man devifed to his niece all bis goods, chai~
tels, houfhold fluff, furniture, and other things which then
were, or fhould be in bis houfe at the tirie of bhis death, and
died, leaving about 2651 inready money in the houfe ; it
was decreed, that this ready money did not pafs: for by
-the words ether things thall be intended things of like na-
ture and {pecies with thofe before mentioned. A4, 1729.
Trafford and Berridge. 1 Abr. Eq. Caf. 201,

So where a man devifed fo much of his perfonal ¢flate
as fhould be and remain on fuch an eftate at his death ; and
there were, amongﬂ: other things, ccrn, houthold goods,
plate, and 4001 in money ; it was decreed by the lord
chancelbor Hardwicke, that all flock on the farm, live
and dead, and all ftores on the lands, did pafs; but that
the 4001 did not pafs by the devife. JIncledon and North-
cote, Mar, 2. 1746. 3 Atk. 437.

So where a man devifed to his wife all bis houfhold gaods
and other goods, plate, and flock within dosrs and without,
and bequeathed the refidue of his perfonal eftate to an-
other ; it was decreed, that the teftator’s ready money and
bonds did not pafs by the word goods : for if the words.
were to be taken in fo large a fenfe, it would make void
the bequeft of the refiduum ; and therefore the words
other goods thould be underftood to f{ignify things of the
like nature with boufbold goods, that”the whole will might
have its effe&. 3 P. Will. 112.

149

30. Chattels are of two kinds, real and perfonal. Real Chattek,

chattels are fuch as concern or favour of the realty; as
terms for years of land, the next prefentation to a church,
and the like. Chattels perfonal (which are what are
common]y to be underftood when goods and chattels are
given by will) are properly things moveable, which may
be annexed to or attendant on the perfsn of the owner, and
carried about with him from one part of the world to
another, Such are animals, houthold ftuff, money,

L3 jeweis,
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jewels, corn, garments, and every thing elfe that can
properly be put in motion, and transferred from place ta’
place. 2 Blackf. b. 2. c. 24.

By a devele of all his chattels, the devifee fhall not
have glafs of the windows, wainfcot, tables dormant, fats
in the brewhoufe fixed to the freehold, nor furnaces, nor
the box or cheft where the teflator’s ewvidences are; nor'
doves in the dove houfe, nor fithes in the pond, nor deer’
in the park : for thefe things belong all to the heir. Cur/?
181,

Lands, implies 31. If a man feifed of land for life, or in fee, or in tail,’

the corn growing I his wife’s right or his own, fows it with corn, or an

thereon. manner of grain, and dies before feverance; it thall go
to the executor of the hufband, and not to the wife or
heir that fhall have the land. [ent. 59. Swin. 214.
2 Inff. 81.  Hob.

But where a mah was feifed of land in fee, and fowed
the land, and devifed the’fame, and died before feverance ;
1t was adJudged that in this cafe the devifee fhould have
the corn, and not the executors of ‘the devifor; for the
devifee, in relation to the chattels belonging to the land,
is put-in the place of the executors, by the words of the’
will., zM 20 Ja. Spencer’s cafe. Winch. 5r Swin. a.’
18

Sso if 2 man feifed in fee fows copyhold land:, and fur-
renders them to the ufe of his wife, and dies before the
{éverance ; it feems that the wife fhall have the corn, and
not the executors of the hufband : for this is a difpofiiion -
of the corn, it being appurtenant to the land ; and fince
the hufband bath difpofed of it during his life, it cannot'
go to his'executors. 't Roll’s Abr. 727,

And the reafon why the corn pafleth to the .donee as
appertaining to ths {foil when the property of the foil al-
ters, and yet fhall not defcend to the heir, as appertain-
ing'to the {oil when the property of the foil remains in the
firft owner, is this: Becaufe every man’s donation fhall
be taken moft ftrongly againft himfelf; and therefore it
fhall pals not only the land it felf, but the chattels that
belong to the land. But no chattels can defeend to the
heir, and therefore they go to the executor. Gilbert’s Law’
avafd 250.

‘So if land be f5ld; the corn growing fhall go to the’
purcha(er of the land unlefs fpecially exceptcd Went,

A perﬁn feifed in fee fows theland, and after grants
itto 4 for Ilfe, remamdex to B. A enters, and dies be-"

I S -fore

b
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fore the corn is fevered : His executors or adminiftrators
fhall not have the crop, becaufe he was not at any charge
or induftry, but B. fhall have it. Hob. 132.

Genegally, the diftinétion feerreth to be, where the
eftate 1s‘ﬂetermmed by the at of the party himfelf, and
where it is determined by the alt of another.

And therefore Littleton faith, if the leflce, being tenant
at will, fow the land, and the leffor after it is fown, and
before the corn is ripe, put him out; yet the leflee thall
have the corn, and fhall have free entry; egrefs, and re-
grefs, to cut and carry away the corn, becaufe be knew
not at what time the leffor would enter upon him.  Other-
wife it is, if tenant for years, who knoweth the end of his
term, fows the land, and his term ends before the corn is
ripe ; in this cafe, the leflor or he in the reverfion fhall
have the corn, becaufe the leflee knew the certainty of his
term and wheu it would end. Litt. fe&t. 68.

And the reafon why the tenant at will thall bave the
corn is, becaufe his eftate is uncertain; and therefore left
‘the ground fhould be unmanured, which would be hurt-
ful to the publick, he fhall reap the crop which he fowed
in peace, albeit the leflor doth determine his will before
it be ripe. And fo it is, if he fet roots, or fow hemp, or
flax, or any other annual profit;. if after the fame be
planted, the leflor ouft the leffee, or if the leflee dieth,
‘yet he or his executors fhall have that year’s crop. But
if he plant young fruit trees, or young oaks, afhes, elms,
or the like, or fow the ground with acorns there the
Jeffor may put him out notwithftanding, becaufe they will
yield no prefent annual proﬁt And this s not only

proper to a leflee at will,” that when the leflor determines

his will, the leflee fhall have the corn fown; but toevery
particular tenant that hath an eftate uncertain. And
therefore if tenant for /ife foweth the ground and dieth ;

his executors thall have the corn : for that his eftate was .

uncertain, and determined by the &t of God.—And the

fame law is of the leffee for years of tenant for life.—Soif a

man be feifed of land in the right of bis wife, and foweth
the ground, and he dieth; his executors fhall have the

corn, and if his wife die b@fonc him he fhall have the.

corn. But if hufband and wife be jointenants of the land,
and the hufband foweth the ground, and the land fur-
viveth to the wife ; it is faid that fhe fhall huve the corn.
So if a woman feifed in fee or for life fows the land
and then takes a hufband, and he dies before the levpraHCe,
the wife fhall have the proﬁ‘ts, and not the exscutors of
L 4 the
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the hufband : for the corn committed to the ground is a
chattel real, which is annexed and belonging to the free-
hold ; and not a chattel perfonal, annexed to the free-
hold and transferred. And thereforeif the hufband doth
not difpofe of it during his life, it belongs to the wife
and not to the hufband. So if the hufband fows the
Jand, and dies before feverance; the wife thall have the
third part of the land fo fown for her dower : for fhe fhall
be in of the beft pofleflion of her hufband, above the title
of the executor ; and it would be unrealonable, if her
hufband had all corn land, that fhe fhould ftay for her
fubfiftence for awhole year, till the crop thould be renewed.
—1f 2 man feifed of lands in fee hath iffue a daughter, and

* dieth, his wife being enfeent with a fon; the daughter

foweth the ground ; the fon is born; yet the daughter
thall have the corn, becaufe her eftate was lawful, and
defeated by the act of God; and it is good for the com-
monwealth that the ground be fown.—But if the loffée at
will fow the ground with corn, and after he himfelf de-
termine his will, and refufeth to occupy the ground; in
that cafe the leflor thall have the corn, becaufe he lofeth
his rent.—And if a woman that holdeth land during her
widowhood, foweth the ground, and taketh hufband; the
leflor fhall have the corn, becaufe the detcrmination of
her own eftate grew by her own aét.—But where the eftate
of the leffee being uncertain is defeafible by a-title para-
mount ; or if the leafe determine by the act of the leflze,
as by ferfeiture, condition, or the like: there, he that
bath the right paramount, or that entreth for any forfei-
ture or the like, fhall have the corn. So if a diffeifor
fow the ground, and {ever the corn, and he who is dilieifed
re-enter; he thall have the corn, becaufe he entreth
by a former title: and feverance or removing of ‘the
corn altereth not the cafe: for the regrefs is a reconti-
nuation of the freehold in him in judgment of law from
the beginning. 1 Infl. 55. 2 Infl. 81. 1 Rolls Abr.
27.
7 32. Generally, by the ecclefiaftical law, all conditions

freaint of mar- againft the liberty of marriage are .unlawful, as being a

viape,

reftraint ol the natural liberty of mankind, and an hin-
drance to the propagation of the fpecies.
So if the condition be, that the legatee marry accord-

- ing to the appointment, arbitrament, or confent of fome

other perfon, this is rejected as unlawful. Godolphin’s
Orphans Legacy, 45.

' But
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But if the conditions are only fuch as whereby mar-
riage is not abfolutely prohibited, but only in part re-
firained, as in refpeét of time, place, or perfon ; then
fuch conditions are notabfolutely to be rejeCted. God.
O. L. 45.

So if the condition be, not to marry before the age of
“twenty years, this condition is to be performed; other-
wife, if it is.continued to an unreafonable length.

So if the condition be, not to marry fuch a partigular
perfon, or a widow, or of onc particular place, or the
Like.

Geunerally, in the temporal courts, the diftinétion feem-
eth to have been, where the legacy is- devifed over to an-
other, and where it is not devifed over: in the former
cafe it ha.h been held, that the reftraint fhall be good, fo
as th- lesacy fhall not be due, unlefs the condition be
periorined 3 but in the latter cafe, where there is no de-
vife ov:ir, it hath been held, that the provifo or condition
is only in terrorem, to make the perfon careful, but not
to defeat the legacy., 1 Ch. Ca. 22. 1 Vern. 20. 2 /ern.
293> 357- o

Alfo in the temporal courts a diftinétion is made where
a portion is charged on the perfonalty, and where it is
charged on land. If it is charged on the peérfonalry,
they iollow the rule of the ecclefiaftical court, which.
hath jri {hi&ioa as to the perfonalty ; but if it is charged
on 'and, of which the ecclefiaftical court hath no jurif-

. di¢tion, they follow the rule of the common law courts,
which on npon-performance of the condition will not
fuffer the portion to be raifed. In the cafe of Hervey
and  Apen, Apr. 30, 1737; Sir Thomas Aflon by
fettlement after marriage created a term in truft by mort-
gage or fale to raife 20001 for each of his daughters por-
tions, ¢ provided they marry with their mother’s confent,
¢¢ and if either die before marriage with fuch confent, her

¢ portion to ceafe, and the premiffes to be difcharged ;
<¢ and if raifed, then to be paid to the perfon to whom
¢¢ the premifles thould belong :” and afterwards by will

created another truft term to augment their fortunes 20001

apiece more, but fubject to the condition as in the fettlement,
and gave the refidue over and above the 20001 apiece to
his wife : and by a codicil created another truft term for
the better raifing of his daughters portions.  Sir Thomas
died, leaving two daughters, One of them married after
the age of 21, the other before the age of 21, and both
¢! them without the confent of their mother, Sir Jofeph

Jekyl,
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Jekyl, mafter of the rolls, decreed the portions to be: paxd

But on appeal from this decree, the lord chancelior Hard-
wicke, affifted by the two chief juftices Lee and Willes,
and the chief baron Comyuns, reverfed the decree; and
argued, firft, that it is the right and liberty of thefubjeét,
who makes a voluntary difpofition of his own property,
to difpofe of it in what manner, and upon wh.t terms
and conditions he pleafeth. Secondly, that it is an efta-
blifbed maxim of law, that if an eftate in Jand, or in-
tereft out of the land, is limited to commence upon 2
condition precedent; nothing can veft or take effedt, il

the condition is performed. “And this is (o frrong and fo
fettled a point, that altho’ the previcus adi was «t mft
impoflible by the aé of God, or other accice nt, the eftate

can never veft. ‘Thirdly, thatit is moft agreeah e to the
rules of equity, to dire&t the execution of “the troft ac-
cording to the inteat of him who appointed the vruft. —
It is faid, that a truft is to be conftrued favourably: and
it is true, it is to be conftrued with as much advantage’
2s may be to make good and anfwer the intent and defign
of the party, but it is to be conftrued ftrictly with re-
gard to the execution of the truft ; and therefore it would
be a ftrange thing, when the truﬂ' dire&s the truftees to
pay the money at the time of the daughter’s mamage
with her mother’s confent, that the court fhould direct

“them to pay the money before that time. Fourthly, that

a reftraint in the prefent cife is not only lawful, but
prudent and reafonable ; and no confequence more hkely
to enfue from it, than the hindrance of an inconfiderate
or imprudent marriage. Comyns 744. Caf. Talb, 212.
1 Ath. 361.

7. 1743 ; Pulling and Reddy. By the lord chancellor
Hardwicke: If a legacy be gwen to a2 woman upon this-
condition, that fhe marry with the confent of a third
perfon, and ‘there be no devife over in cafe fhe marry,
without fuch econfent; this is on}y to be confidered in.
terrorem : but if there be a devife over, then it fhall go to,
whom it is {o devifed over. This rule is taken from the
civil law, as this court hath a concurrent jurifdi&ion as
to legacies., Butifa portlon be to arife out of land, and
there is no devife over, in that cafe {the fhall not have it,
but it fhall go to the heir; for the fpiritual court hath no
jurifdiétion as to lands. There may be fome doubt (he
faid) where money is given to be laid out in lands,

1 Wilfon 21,
May
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May 5. 1746. Reynifh and Martin. Flizabeth Philips
by her will devifed her real eftate to her daughter Martha
and her heirs for ever ; and then fays, ‘¢ If my daughter
¢ Mary marry with the confent of the truflees (therein
¢¢ particularly named) or the major part of them, fignified
in writing before fuch marriage bad, then and not
otherwife I give and devife to my faid daughter Mary
¢¢ the fum of 8ool:”’ And after comes a claufe, ¢¢ And
I do hereby charge-all my aforefaid real eftate with
all my debts of all kind, and with all my legacies.”
The teftatrix died, leaving iffue the faid two daughters
Martha and Mary, Mary mairied Thomas Reynifh the
plaintiff, without the confent-of the truftees. And the
bill was brought by Thomas Reynifh, as reprefentative
and adminiftrator of Mary his wife, foran account of the
perfonal eftate, and that the fame might be applied in
payment of the faid legacy of 8ool; and in cafe the per-~
fonal eftatz fhould not be fuffictent, that then the real
eftate, or fo much thereof as will make good the deficien-
cy, might be fold, and the money arifing therefrom ap-
plied for that purpofe. + This cafe coming on to be heard
at the Rolls, the perfonal eftate not being fufficient,
Fortefcue. mafter of the rolls decreed the real eftate to
be fold for payment of the legacy. The defendants ap-
pealed from the decree, and. the caufe now ftanding for
judgment, lord Hardwicke delivered his opinion to the
following effect : Firft, I will confider this as if it had
been a mere perfonal legacy and payable out of the per-
fonal eftate. Secondly, I will confider it as if it had
been charged on the real eftate originally.  As to the firft,
1 apprehend, that taking this as a mere perfonal legacy,
the plaintiff by the rules of the civil and ecclefiaftical law,
and which have been conftantly adhered to in this court,
will be intitled to the legacy ; for it is an eftablifhed rule
in the civil law, and has loag been the do&trine of this
court, that where a perfonal legacy is given to a child
on condition of marrying with confent, this is not looked
on as a condition annexed to the legacy, but as a declara~
tion of the teftator in terrorem : And indeed the civil law
makes fuch conditions void, notwithftanding the legacy
be given over, but that has not been received fo in this
court; but whenever the legacy is given over for breach
of the condition, the gift over fhall take place upon this
foundation, becaufe it thereby appears clearly that the
perfon, to whom it was given over, was in the mind and
contemplation of the teftator at the time of making his

will }
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will; but in the prefent cafe there is no fuch gift over,

. T'he fecond confideration is, what the confequence will

be taking this l?gacy as a charge originally laid upon the
lands, and not merely perfonal. In the will it is firfk
of all a perfonal legacy, iffuing out of perfonal eftate ;
but then the teftatrix afterveurds, at the clofe of her will,
charges all her real eftate with all her debts and legacies,
1f it had been originally charged upon the land, and given
upon the. condition before mentioned, it could not have
been contended that the plaintiff could have recovered it
after breach of the condition; and indeed it would be
contrary to the rule of the common law (to decree for the
plaintiff) which always favours the heir, and contrary to
the determination in Harvey and Aiktoa, for the diffe-
rence taken there is, that this court follows the rule of the
civil law, becaufe that was the original jurifdiction for
the recovery of perfonal legacies ; but whenever land
is in queftion, or to be affeCied, this court followeth the
rule of the common law; and in all cafes, whereof this
court takes cognizance of {uit, where the or-fgina}jurif-
Jdi&ion arifes in another court, the rule of this court is
always to follow the law of that other court; for if this
court did not purfue that rule, there would be different
remedies in different courts, which would create great
inconvenience, and the rule of right in different courts
would be different. But tho’ this be {o in the cafe of a
perfonal legacy, itis not fo in regard to lands affeted
or charged with legacies, becaufe the property of land
muft be governed by the law of England; and where it
is a legacy charged upon land, it muft have the fame
confideration as a devife of the land it felf would have
had. Aud I am of opinion, if this cafe ftood as an
original charge upon land, the plaintiff could have no
right to demand it. But this being an original perfonal
legacy, the plaintiff is intitled to bave an account of the
perfonal eftate of the teftatrix, but not of her real eftate.
But as the perfonal eftate may be exhaufted by the pay-
ment of debts and legacies, the next queftion will be,
whether this court cannot marfhal the affets in fuch a
manner, as to give the plaintiff a remedy ou? of the real
eftate: And as the real eftate is exprefsly charged with
the payment of all debts and legacies, and this legacy,
by the event which has happened, falls out to be a charge
upon the perfonalty only ; 1 am of opinion, that the plain-
tiff ought to fland in the place of fuch creditors or legatees

as have received a fatisfadtion out of the perfonal affets:
And
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And to order it fo, is the conftant rule and praftice of
this court. 3 Ak, 330. 1 Wilfon, 130. S
 In the cafe of Needbam and Vernon, 25 C, 2. Lands
were devifed in truft for raifing portions for daughters,
payable upon their marriages with confent of the truftees ;
but if they married without confent, then to remain over
to another. 'The daughters were old, and never intended
to marry, but to lay out their portions.in a purchafe of
annuities for theirlives. And it was held that they thould
have, their, portiens immediately, upon giving fecurity
to indemnity againft the perfons;to whom the portions:
were devifed over.———And the like hath been decreed,
upon giving fecurity to refund, if the condition fhould be
broken. 1 .4br. Eg. Caf. 111.

33+ If a legacy be given on condition not to difpute the Condition not to
will, and the legatee commenceth a fuit whereby he dif- give trouble 1o
putes the validity. of the will,. yet this is no.forfeiture of the executor,
the legacy, if there was probable caufe of contefting it.
3 Bae, Abr. 479.

Ahd even dltho’ there be no probable caufe ; yet where
a legatee, or other perfon, interefted, hath a right to fee
the will proved in folemn form, his making ufe of that
right cannot (as it feemeth) be deemed a difturbance,

E. 1724. Nutt and Burrel. 'The teftator gives to B a
legacy, on pain of forfeiture of it, in-cafe he fhould give
his wife (whom he made executrix) any. trouble in rela-
tion to his eftate, B brings a bill againft the wife, for-
which there was very. little colour, and amengft other
things demands his legacy. The chancellor was of opi-
nion, that the. fuit was very frivolous, but would- not de-
clare thelegacy forfeited. Cha. Ca. King 1.

But in the cafe of Cleaver and Spurling, T. 1729. A
perfon, by his will gives a legacy to his daughter, provided
that fhe or her hufband refufe to give a releafe, or put
the executor to any trouble, the fame /hall go over to ber fif-
ter’s children.. The daughter and her hufband (being within
the cuftom. of . the city of London) fue for her orphanage-
part. Decreed, that the legacy was forfeited ; for howa
ever it might have been conftrued to be intended only iz
terrorem, yet being devifed over, and by that means a
right to this legacy being vefted in a third perfon, a'court
of equity could not deveft it or call it back again. 2 Peere-
Hill. §28. .

- H. 1910, Webs and Webb. 'The father gave a legacy
of 401 to his fon, upon condition that he fhould not dif-
- turb the truflees. 'They applied to the court for an ex-
ecution
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ecution of the truff, and that he might either join with
them in a fale, or lofe the legacy. And it was decreed
accordingly, by Harcourt lord chancellor. 1 P. Wil
136. '
Things devifed 3‘34 It is faid by fome, that if land be devifed to one,
wwice, and after in the fame will to another, they fhall take it
as jointenants. - Gilb. 159.

But by lord Coke, the laft devife taketh place ; the fame
being for fo much a countermand of the former part of
the will. And of this opinion was lord Hardwicke in the
cafe of Ulrich and L:tcbﬁela’ above mentioned, tho’ (he
faid) the later opinions have taken it othermfe 1 Infi,
112. 2 Atk 372. '

But as to this, it feemeth that no certain rule can be
Iaid down; but the determination will vary according to
the particular circumftances in each will. 2 A1k, 374

Things which 2 35+ A devife by one joint tenant of land devifable,
perfon hath which he holdeth in fee, at his death, jointly with a
J"’l;“ly with a7~ ftranger, is not good ; But if fuch devifor doth furvive all
orer his companions, then fuch devife is good. Perk. 214.

Alfo a man cannot bequeath by will any of thofe goods
or chattels which he hath jointly with another, tho’ by
act in his life time he might difpofe of his parc; if he:
quueath his portion thereof to a third perfon, , the legacy
is void, and the furvivor fhall have the whole, notwith-
ftanding the will. Burt joint merchants are to be excepted
out of this rule ; for the wares, merchandizes, debts, or
duties which they have as joint merchants or partners,
thall not furvive, but fhall go to the executor of him that
dies; and this by the law of merchants. Law of Tef,
188.

And by the cuftom of the city of London, he which
holdeth tenements in London jointly with others, may
devife that which belongeth to him, without any other fe-
verance. Privileg. Lond. 145.

Tawhat cafes 2 30. Generally, If the legatory die before the legacy be due,
degacy thall be  the legacy is extinguifbed. Infomuch that if the teftator by
faidtolapfer 15 Jaft 'will do bequeath his lands and tenements to a man
and his heirs ; yet if fuch perfon die before the teftator,

P the devife is merely void, and his heirs cannot recover the
land by force of the will ; becaufe the devifee was not in

being when the will fhould take effet; and the word

heirs in this cale is not a defignation of the perfon who

fhall take, but a limitation of the eftate; for if it was a

defcription of the perfon, then his widow would be en-

dowed.
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dowed, Plwd, 345. Swin, 35, 560. Law of Teff.:

270. _ : . S
3And fo it is, if the devifee of a copyhold die before the
devifor ; notwithftanding the furrender by the devifor of
the copyhold to the ufe of his will.  Str. 445.

And fo alfo it is, if the legatee lives as long as the tef-
tator, but doth not furvive him; for they may both die
at one inftant, as in a ftorm at fea they may both be
drowned together, or.by the falling of a houfe may both
be killed at once : but if the legatee overlive the teftator,
even tho’ it be but for a moment, the legacy is due, and
may be recovered by the executors or adminiftrators of
the legatee. Law of Teft. 231. , ST

M. 6 An. Snell and Dee.. . The teftator bequeathed by
his will in thefe words; I give 1001 apiece to the tno
children of ¥ §, at the end of ten years after my deceafe.
The children died within the ten years, And by Cowper
lord chancellor, This is 2 lapfed legacy, and fhall not go
to the executors of the children: For the .diverfity is,
where the bequeft is to take effect at a future time, and
where the payment is to.be made at a future time:
Wherever the time is annexed to the legacy it felf, and
not to the payment of it; if the legatee dies before the
time of payment, it is a lapfed legacy in that cafe. 2
Salk. 415. . o A

7. 3721, Bagwell and Dry. The teftator, amongft
other things, bequeathed the furplus of his perfonal eftate
unto four perfons equally to be divided among them, fhare
and fhare alike ; and made A B his executor in truft, Qne
of the four refiduary legatges died in the life of the teftator.
After which, the teftator died. And the queftion being,
to whom the fourth part devifed to the refiduary legatee
who died in the life of the teftator belonged ; the lord
chancellor, after time taken to confider of it, delivered his
opinion, - that the teftator having devifed his refiduum in
fourths, and one of the refiduary legatees dying in his
life time, the devife of that fourth part became void, and
was as fo much of the teftator’s eftate undifpofed of by
the will ; that it could not go to the furviving legatees,
becaufe each of them had but a fourth part devifed to him
in common, and the death of the fourth refiduary legatee
cauld not avajl them, as it would have done had they
been all joint tenants, for then the fhare of the legatee
dying in the life time of the teltator would Rave gone to
the furvivors; but here the refiduum being devifed in

' : commoa
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common, it was the fame as if the fourth part had been
devifed to each of the four, which could not be increafed
by the death of any of them. This fhare fhall not go to
the executor, he being but a bare executor in truft; and:
confequently it belongs to the teftator’s next of kin.ac-
cording to the ftatute of diftribution ; and as to this, the
executor is a truftee for fuch next of kin. 1 2P. Wil
700.

’ M. 2 G. 2. Pageand Page. A perfon devifeth to his
fix relations, all his lands and all his perfonal eftate, in
truft to perform his will, and ‘after all thefe things dif-
charged, dire€ted that the remainder thould be equally
divided amongft them, thare and fhare alike, and made
his faid fix relations executors. One of the fix legatees
died, and then the teftator died. The queftion was;
whether the fhare of that legatee who died in the life time
of the teftators fhould go to the furviving legatees, as part
of the refiduum ; or whether in this cafe it fhould go to
the next of kin of the teftator, as fo much of his eftate
undifpofed of. It was argued, that where there is a
lapfed legacy, it falls into the refiduum of the perfonal
eftate generally ; but here a part of the refiduum it felf
is a lapfed legacy, and confequently undifpofed of, and
ought to go to the nextof kin of the teftator. For
the executors are to take nothing as executors, but as
refiduary legatees. And one of the legatees dying in the
life time of the teftator, his fhare muft go according to
the ftatute of diftributions, as undifpofed of. And fo it
was decreed, Str. 820,

M. 1705. Elliot and Davenport.  The teftator by his
will reciting, that B owed him 4001, gave and bequeathed
the {ame to him, provided that out of it he paid feveral
particular fums in the will mentioned, to his wife and’
children, and the refidue he freely and abfolutely gave
him, and required his executor, immediately on his death,
to deliver up the fecurity, and not to meddle with the
debt, but to give fuch releafe as B his executors or ad-
miniftrators thould require. B died in the life time of the
teftator, It was held, that the money direéted to be paid
to the wife and children was well devifed ; but as to the
refidue devifed to the debtor himfelf, it was a lapfed le-
gacy, he dying in the life time of the teftator ; but it was
admitted, that if the teftator had faid, 7 forgive fuch a debt,
or that my executor fhall not demand it; or fhall releafe
it, that would have been a good difcharge of the debt,

T4 ! tho’



QTaillg.  Form and mannet.

tho® the debtor had died in the life time of the teftator.
2 Vern. 521. 1 P. Will. 83. A

7. 1731. Willing and Baine. The teflator devifed by
his will 2001 apiece to his children, payable at their re-

fpeltive ages of twenty one} and if any of them died be-

fore twenty one, then the legacy given to the perfon fo
dying to go to the furviving children. One of the children
died in the teftator’s life time. And the queftion was;
whether the legacy thould go to the furviving children;
or thould be a lapfed legacy, and fink into the furplus.
By the court; The rule is true, that where the legatee
dies in the life of the teftator, his légacy lapfes; that is;
it lapfes as to the legatee fo dying; but in this cafe the
legacy is well devifed ovet the futviving children. 3.
P Wil 1i4. ;
Devife of a legacy to a perfon and his affigns ; the le-
gatee died before it was paid : adjudged, that his admini-
firator fhall have it as aflignee in law. ¥ Roll’s Abri

915.

Where the legacy is conditional, the legicy is not due, until
the condition be perforimed : And therefore if the legatee die.

before the condition is performed, the legacy is extin-
guifhed ; except in fome few cafes. Law of Teff. 231.

If a legacy be giveri. to a child, payable at his age of
twenty one years, and the child dies befofe he attain that
age: tho’ the adminiftrator of the child is intitled to the
legacy, yet he thall not have it till fuch time as the
child, if he Had lived, would have attained his age of
twenty-one years. 2 Vern. 199. 2 P. Will. 478.

But if a legacy be devifed to a child payable at his age
of twenty one years, and if he dies before that 2ge, then
the legacy to go over to another; in this cafe, if the
child dies before he attains the age of twenty-one, the
fecond legatee fhall have the legacy immediately. 2 Vern.
283. 2 P. Will. 478. Viner. Devife. G. d. 35.

So if a legacy be given to an infant, to be paid at his
age of twenty one years, and the executofs to pay intereft
for it until it becomes payable; if the infant dies before
twenty-one, it is due prefently to the executor or admi-
niftrator of the infant: but if ng intereft was to be paid
for it, then itfhall not be paid until {uch times as the in-
fant would have come to twenty one in cafe he had lived ;
becaufe there itis a benefit the teftator intended to the
executor by keeping it in his hands; butin the other

Vor. IV. M cafe
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cafe it would be none, when intereft was payable. 2z
Freem. 64.

So where the teftator bequeathed to an infant 10001,
payable at twenty one; and in the mean time the infant
to have the yearly fam of 201, not amounting to the in-
tereft of the legacy given him. The infant died before
twentyone. It was held by Raymond chief juftice, Jekyl
mafter of the rolls, and Eyre chief juftice, that the exe-
cutors of the infant fhould wait for their legacy, till fuch
time as the infant had he lived would have been twenty
one; it being unreafonable that the executors of the in-
fant, ftanding in his place, fhould be in a better cafe than
the infant himfelf would have been had he been living ;
and it was to be prefumed, that the teftator had made a
computation of his eftate, and confidered when the fame
would bear and allow of the payment of this legacy; and
that no reafon could be given, why an uncertain accident
thould accelerate the payment of this legacy before the
time, which was at firft intended for that purpofe. 2 P.
Wil 33s. "

Generally, it is to be confidered, whether the time be
joined to the fubflance of the legacy, or to the payment :
If it be joined to the fubflancs of thelegacy, and the lega-
tee. dies before the day, the legacy is gone ; as if the tef-
tator gives to B 100 | when he cometh to the age of twenty
one years, and B dieth before, the legacy will not go to
his executors or adminiftrators : But if the day be joined
to the payment of the legacy, the executors or adminiftra-
tors of the legatee fhall have the legacy, tho’ the legatee
die before the day ; as if the teftator bequeath 1001 to B,
and wills that it fhall be paid to B when he attains the age |
of twenty one’ years, yet his executors or adminiftrators
may recover the legacy when the time is expired that B
fhould have attained that age it he had lived. Law of Tefl.
232, 233 '

And this is agreeable to the rule of the civil law, which
is, that if a legacy be deviled to one generally, to be
paid or payable at the age of twenty one, or any other
age; yet this is {fuch an intercft vefted in the legatee, that
his executor or adminiftrator may {ue for and recover it
for it is debitum in prafenti, tho’ jolvenium in futura, the
time being annexed to the payment, and not to the legacy
itfelf: So if the legacy is made to carry intereft 5 tho’ the
words t be paid, or payable be omitted, it fhall be an in-
tereft vefted.  But it alegacy be devifed to one at twenty

one,
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one, or if or when he fhall attain the age of twenty one,
and the legatee dies before he attains that age, the legacy

is lapfed. But where the legacy is to arife out of a real

eftate ; this, by the better authorities, fhall not go to the
reprefentative of the legatee, but fhall fink in the inherit-
ance for the benefit of the heir, as much as if it was a
portion provided by a marriage fettlement. But when the
legacy is to be paid out of a perfonal eftate, the above di-
ftin&ion hath been allowed of ; and Cowper lord chan-
cellor faid, that tho’ it was at firft introduced upon very
flender reafons, and probably upon no other but from a
conftant willingnefs in the civil law to ftretch in favour
of a particular legatee, againft the refiduary legatee who
went away with the whole furplus of the perfonal eftate ;

yet as the chancery hath now a concurrent jurifdi&ion
with the fpiritual court in matters of this nature, he -

thought it highly reafonable that there fhould be a con-
formity in their refolutions, that the fubject might have
the fame meafure of juftice, in which court foever he
fued. Law of Teft. 242, 243.

So, in the cafe of Boycot and others, againft Cotton and
others; Nov. 24, 1738. It was faid by the lord chan-
cellor Hardwicke, that it is now fettled, whether the
portion charged upon Jand be given with or without in-
tereft, by deed or by will, if the perfon dies before the
age at which it becomes payable, it fhall fink into the ef~
tage 1 Atk 555.

M. 1682. Smith and Smith. The teftator devifed 1001
to his daughter for her portion, chargeable upon a real
eftate, and payable at twenty one; and the daughter died
before twenty one : the portion fhall fink in the land. But
it is otherwife, if no time had be€n limited for the pay-
ment of the portion ; for in that cafe it goes to the exe~
cutor of the daughter, And there is no difference, whe-
ther the portion is fecured by fettlement or by will, if it
be to be raifed out of a real eftate, and the party dies be-
fore it is payable; for in either cafe it finks in the lands,
2 Vern. g2.

H. 1690. Noerfolk and Guildford. The teftator by will
charged his lands with 6ocol, for the child his wife was
then enfient with, if it proved a daughter ; with a claufe
of entry for non-payment. A daughter is bern; who
dies. It was decreed, that the 60001 thould not be raifed
for the benefit of her adminiftrator. 2 Vern. 208.

M. 1684. Bartholomew and Meredith. 'The teftator de-
vifed lands to be fold for payment of portions to younger

M 2 children,
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children, and one of the children dies after the portion
was payable, tho’ before the lands fold. It was held, that
it being an intereft vefted, his adminiftrator fhould have
it. 1 Vern. 276.

E. 1701. Fackfon and Farrand. The teftator by will
gave 500! to his daughter, to be paid by his executors at
the age of twenty one out of his perfonal eftate and the
rents of his real; and if not raifed by that time, the ex-
ecutors to ftand feifed and take the rents till 500!l is
raifed, and after payment gives the land to his fon. The
daughter marries at eighteen, and dies under twenty one,
leaving iffue a daughter. The bufband takes adminiftra-
tion. It was held, that the portion fhould be raifed, and
that by a fale, tho’ the land would produce little more
than the soo0l. 2 Vern. 424. [But this, lord Harwicke
faid, is an anomalous cafe, and no ftrefs ought to be laid
upon it. 1 Atk 556.}

H. 1740. Lowther and Condon. 'Thomas Condon, ef-
quire, by his will gave unto his daughter Diana Condon
the {um of 1000}, to be raifed and paid unto her, imme-
diately after the deceafe of her mother, out of her mo-
ther’s jointure lands, with intereft of f{ix pounds in the
hundred from the death of her mother till the fame thould
be paid. Thomas Condon dies. After which, his daugh-
ter Diana intermarries with Sir William Lowther, and
dies in the life time of her mother. Laft of all the mo-
ther dies. And Sir William Lowther, as adminiftrator
to his wife, brings his bill for the recovery of the 10001,
It was infitted by the defendant the heir at Jaw, that as
the faid fum was to be raifed and paid out of the lands,
and the late lady Lowther died before the time when this
fum became payable, namely, before the death of her mo-
ther the teftator’s widow, the fame ought to fink into the
eftate for the benefit of the heir, and ought not now to
be raifed. By Hardwicke lord chancellor : It is clear, if
this were to be paid out of a perfonal eftate, it would
have been tran{miflible to an adminiftrator : It is indeed
true, that it hath been an eftablifhed rule in general, as
to real eftates, that where a legatee dies before the time
of payment of the legacy, it fhall fink into the eftate;
but with regard to portions or fortunes for daughters, the
circumflance of the legatee is to be confidered ; as where
a portion is given to one immediately, payable when fhe
attaineth the age of twenty one or marrieth, and fuch
perfon dieth before either of the contingencies happeneth,
it ought to fink, becaufe the legatee wanted no perfonal
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provifion ; butin this cafe, as lady Lowther was married,
and lived married for fome years, there is the lefs reafon
that it thould fink. And it was decreed, that this was
an intereft vefted, and as fuch tranfmiffible to the admini-
ftrator, and the legacv fhould not fink into the eftate for
the benefit of the heir at law. [But this determination
was upon particular circumftances in the will, manifeft-
ing an intention that the portion in this event fhould not
fink into the inheritance, but be tranfmiflible ; and par-
ticularly becaufe the remotenefs of the time of payment
did pot arife from the circumftances of the perfons, but
of the eftate; the legacy being ordered to be paid as
foon as the eftate fhould be difincumbered. And upon
the fame ground, the like was determined afterwards in
the cafe of Sherman and Collins, Feb. 4, 1745. 2 Atk
127,130, 3 Atk. 3:9.]

But it is faid, if a legacy be chargeable dsb upon the
real and perfonal eftate ; then fo much thereof as the per-
{onal eftate will extend to pay, fhall go to the executors or
admin:ftrators of the child; for in fuch cafe, as far as the
executor or adminiftritor clanms out of the perfonal eftate,
he thall fucceed according to the rule of the fpiritual court
where thefe things are determinable, altho’ the infant lega-
tee dies before the portion or legacy becomes due : But
fo far as fuch legacy is charged upon the land; the court
of chancery will not countenance the loading of an heir,
merely for the benefit of an adminiftrator. 1 P. Wil
276, bor. '

But in the cafe of Van and Clark, July 1, 1739. Lady
Craven devifed to Godfrey Clark (whom alfo fhe made
executor and refiduary legaree) her melfluage and tenement
in Lincoln’s-lnn-leds, and all her real and perfonal ef-
tate not otherwife difpuled of, to the intent that out of the
faid real and perfonal eftates fo devifed, her feveral legacies
might be paid; amongft which, fhe gave to Thomas
Lewis, to be pald within one year and a half after her
deceafe, 20001 in truft and for the ufe of his daughter
Mary Lewis, to be put out at intereft, and the principal
and intereft to be paid to her at her age of eighteen, or
marriage, which fhould firt happen. Thomas Lewis
died in the life time of the teftatrix. Mary Lewis died
about half a year after the teftatrix, unmarried. The re-
prefentative of Mary brought his bill to have the 20001
paid to him. The defendant Clark admitted perfonal af-
fets fufficient, but fubmitted to the court whether the
plaintift was mmled and infilted that the houfe in Line
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coln’s-Inn Fields was in the firft place charged with this,
and that it was not a charge merely on the perfonal ef-
tate, but on the mixed fund of real and perfonal ; and
therefore the legatee dying before the day of payment, it
ought to fink., By the lord chancellor Hardwicke : The
infant dying before the time of payment to the truftee, I
am of opinion makes this legacy not 