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Commemoation.

of the names, and honourable mention made in

the folemn offices of worfhip, of fuch perfons as
had been eminent for piety and fanétity, and who had de-
parted this life in the fear of God, and in communion
with the church of Chrift. And this was done with a
kind of prayer and thankfgiving; not from any fuppofed
benefit that it would be to the dead, but for the example
and encouragement of the living. And from hence ma
be deduced the obfervation of faints days in the church,
Ayl. par. 190.

But in procefs of time, as this was ufually performed
upon the day of the perfon’s death, the fame degenerated
into annals, anniverfaries, obits, and fuch like: where=
in prayers were put up for the foul of the deceafed, and
mafles celebrated for the redemption thereof out of purga-,
tory. And upon this foundation the chauntries were
eftablithed and endowed. Ayl Par. 1g90. L

Alfo, where the fervice of the lefler holiday falleth in
with a greater, it is called a commemoration ; in which
the fervice of the greater holiday is performed, and com-
memoration only is made of the faint for whom the infe-
rior fervice is appointed. Gi4f. 263.

COmmemorarions in the ancient church were recitalg

Commendam,

1. Ommendam is a benefice or ecclefiaftical living, Commendam,
which being void, or to prevent its becoming void, What
commendatur, is committed, to the charge and care of fome
fufficient clerk, to be {upplied until it may be conveniently
provided of a paftor. “Thus when a parfon of a parith is
made the bifhop of a diocefe, there is a ceffion of his bene-
fice by the promotion; but if the king gives him power to
retain his benefice, he fhall continue parfon thereof, and
fhall be faid to hold it in commendam, God. 230.
Ver. I, B 2. By
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Zommendam.

2. By a conftitution of Othobon : Whereas divers per=
fons, to avoid the laws againfl pluralities, do procure vacant
benefices to be commended to them, to the great decay of piety.
and hofpitality, and to the fin of thofe who grant fuch commen-
dams 5 we do decrec that no church fhall be granted in commen=
dam, but for juft and lawful caufe : and in fuch cafe, that no
church fhall be commended to any perfon, who bath more than
one benefice with cure of fouls 5 and that mo perfon fhall ba"l)e
more commer.dams than one ; on pain that the [ame fhall be woid,
and the bifhop who fhall grant fuch commendam fball be fufpend-
ed from collating cr prefenting unto benefices until be (ball recal
the fame. Athon. 120.

And by a conftitution of archbifhop Peccham: % do
decree, that if any perfon fball take or obtain more than one
benefice with cure of fouls, or otherwife incompatible, without
difpenfation of the apofiolic fee, either by way of inflitution or
of cuflody or commendam, or ane by inflitution and another by.
commendam, except they be held in that manner which Grego-
Yy’s conflitution made in the council of Liyons doth permit 5 be
Jhall be deprived of all bencfices fo obtained, and be excommuni-
cated ipfo falto, and not abfolved but by us or our fucceffors
or the fee apvflolic. Lind. 136.

Gregory?®s conflitution] Which was, that no commen-
dam fhould be granted to any perfon, but who was of
lawful age, and a prieft, and but one commendam to one
perfon, and that only when evident neceflity or the ad-
vantage of the church required it, and the fame to con-
tinue no longer than for fix months, Gi3f. 913.

3. The pofleflion of a bithoprick doth of common right
void all other promotions: This is the ancient law of the
church as exprefled in a canon of the council of Lateran
under Alexander the third. .And agreeable hereunto (and,
without doubt, derived from this) are the declarations that.
we meet with cvery where in the books of common laws,
that of common right all promotions are vacated by the
taking of a bithoprick, as fuch: But the law is otherwife,
if one is a mere titular bithop, or a {uffragan bithop upon
the ftatute of the 21 H. 8. ¢. 14.  Gibf. 913,

4. But this voidance may be prevented by difpenfation
of retainer, granted belore polleflion of the bifhoprick :,
which is commonly called a commendam retinere.  This the
pope had power to do, as clatming a right to difpofe of
all promotions becoming void in that manner. And the
fame thing the king may do; either fingly and by him-
feit (as muany of the law books hold), or at leaft by com-
mand to the archbithop to exert the right of difpenfation

vefted



Commendam, 3

vefled in him by the ftatute of the 25 H. 8. ¢. 21. as the
ordinary method is. Which fort of commendam is de-
fined by Hobart to be, a faculty of retention and conti-
nuation of the benefice in the fame perfon and fate
wherein it was, notwithftanding fomething intervening
(as a bithoprick, or the like) that without fuch a faculty
would have avoided it. By which means, the inftitution
and indu&ion, or other method whereby the perfon ob-
tained fuch benefice, remain and are continued in their
full force. And it being the doétrine both of canon and
common Jaw, that former promotions are not vacant, but
by confecration in cafe of creation, and by confirmation
in cafe of tranflation; if fuch difpenfation comes before
thefe, it comes in time enough to continue the pofleflion;
but otherwife, it comes too late, Thus it is faid in the
books of common law, that cardinal Beaufort’s difpenfa-
tion to hold the bithoprick of Winchefter, coming after
he was made cardinal, was void; but that cardinal Wol-
fey’s for the archbifhoprick of York, coming before, was
good. Gisf. 913. ,

And not only dignities and benefices have been granted\
in commendam, but alfo headthips of colleges, and hofpi-
tals, and that by difpenfation; as, for inftance, of headfhips,
St John’s in Oxford, to Dr Mews bifhop of Bath and
Wells; of Magdalen college in Oxford, to Dr Hough
bifhop of Oxford; of Pembroke college, to Dr Hall bi-
thop of Briftol: and of Hofpitals, at St Crofs near Win-
chefter, to Dr Compton bithop of Oxford; and St Of-
wald’s near Worcefter, to Dr Fell bithop of Oxford. 7d.

It hath been queftioned, whether a lapfe might be made
a commendam : but that {eems to be a groundleis nicety ;
fince it is certain, that whoever hath right to prefent by
fuch lapfe; hath by the fame reafon a right to confent
that it be granted in commendam perpetual, which is
equivalent to a prefentation. /.1

5. It hath been queftioned heretofore, whether a bifhop Whether a bi.
could take a commendam in his own diocefe, becaufe the fiop may havea
fame perfon cannot be vifitor and vifited : but it hath ;‘,’;"m‘ﬂfﬂ;{:
been anfwered, that the bifhop is under the corretion of
the metropolitan; and accordingly, that he may have
fuch ccmmendam.  Gilf gv3.

6. No commendam can be granted but with confent Patron's confint
of the patron. This is the docirine of the canon law, necefiary.
And therefore in granting a commendam retinere, the king
(who is patron by the promotion) fignifics his confent,
by his mandate to the archbithop to grant difpenfation:

B2 and
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and if the commendam be by recipere, it is either to take
a promotion in the bithop’s own gift, and fo his ac-
ceptance is a confent ; or in the gift of fome other patron,
and then the confent of fuch patron muft be given in an
authentick manner, and mentioned in the difpenfation.
And Hobart faid, that if the archbifhop fhould-commend
to a certain church void, without the patron’s confent;
the inftrument of commendam would be void, tho’ the
patron fhould confent afterwards. Gibf. 913, 4.

* 7. By a commendam retinere the incumbency is con-
tinued, This follows plainly from what hath been faid ;
that the voidance is thereby prevented, which would other-
wife have enfued; in the fame manner as it is prevented
with regard to a firft benefice incompatible, by difpenfa-
tion to hold a fecond or a plurality of benefices. For this
reafon, it was faid by Hobart, thata commendam retinere
is improperly called a commendam; for (faith he) my
own benefice cannot be commended unto me, And it is
clear from the aforegoing conftitutions, that what the
canon law meant by this term, was only with regard to
the fecond benefice taken de novs, by way of cuftody or
commendam, and (te prevent the voidance of the firft)
not tzken by way of inftitution ; and that it was no more
than the committing to the incumbent of one church the
cure and revenues of another, either for a time limited
(as fix months, which time the patron had to confider of
a proper clerk) that the church might be taken care of;
or (with confent of the patron) for a longer term, to the
end chiefly that fuch incumbent might be the better fup-
ported : the firlt of which (to wit, the care of the church
during the vacancy) is now anfwered by fequeftration of
the benefice; and the grant of the fecond (namely,
the profits of the vacancy) is rendered impra&icable by
bithop or patron or both, by the ftatute of the 21 H. 8,
¢. 11, which gives the profits of the vacation to fuch per-
fon as fhall be thereunto next prefented promoted in-
ftituted or admitted. Which profits before this a& bee
longed either to the church, and fo were in the difpofition
of the patron and bifhop; or to the ordinary, or other
perfon to whom by cuftom they appertained, and fo by the
previous confent of fuch perfon might be yielded to the
commendatary : but the next incumbent being a perfon
uncertain, cannot give fuch confent, and by confequence
the revenues of vacancies fince the making of the faid
alt cannot be given; which feems to be the true reafon
of the utter difufe of that fort of commendams, with re-

gard



Comniendam. 5

gard to prefbyters ; however it hath continued, by prero-
gative royal, in favour of bithops. Gibf 9r14.

But a commendam capere (that is, a dignity or bene-
fice taken by a bifhop after confecration, and withour
inftitution) doth not create a proper incumbency. The
canonifts were not clear, whether during 2 commendam,
the church commended was not really vacant; and whe-
ther the commendatary was in law any more than a guar-
dian, adminiftrator, or procurator of the church, during
fuch vacancy ; and they who hold that they were fome-
thing more (becaufe commendam is a title owned by the
canon law) pretend not to fay, that the, were incumbents ;
they held only by a corrupt and precarious title, invented
on purpofe to elude the laws againft pluralities. In like
manner, though the books of common law fay, that a
commendatary by retinere remains full incumbent, and may
plead as fuch ; yet of a commendatary by capere they fay,
that a dean by fuch commendam cannot confizm a leafe
made by the bithop, and that a commendatary parfon in
‘that way cannot have a juris utrum, nor take to him and
his fucceflors, nor can fue or be fued in a writ of an-
nuity. Gibf. 914

But on the other hand, there is one circumftance, which
mzkes much for the real title of fuch ancient commen-
dararies as were fuch by retinere ; namely, that we find
thofe benefices declared vacant by the refignation of the
commendataries, of which there are feveral inflances to
be met with in the archbifhop’s regifter. 74

8. Commendam may be temporary or perpetual at the For whar time
pleafure of the king. When it is temporary, the pre-2 commendam
cife time is exprefled and limited in the difpenfation ;"
when perpetual, the ftyle is, fo long as he fhall live, and
continue bifhop of that fee. And in the cafe of 2 com-
mendam retinere, whether it be temporary or perpetual, it
is only a temporary or perpetual continuance of the ori-
ginal incumbency, or the preventing of 2n avoidance for
fuch a term ; of both which there have been frequent in-
ftances. And fo anciently, in the cafe of a commendam
capere granted to prefbyters; the term, when it went be-
yond fix months (which was little more than a feque-
ftration), was fometimes for a year, in cale a perfon who
had entred into a religious ftate did not return after this
year of pxobatnon, fometimes, till another perfon was in
orders ; fometimes, to continue at the pleafure ¢f the or-
dmary ; and fometimes, fo: hife. But st prefent in the
€afe of bifhops, the beoks of common law icem generally
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to fall into the opinion, that a cemmendam capzre_ought
to be perpetual ; becaufe (there being no previous title by
inftitution, as it is in the cafe of a commendam retinére)
the Jaw knows not what to make of any thing that fhall
be cailed a title, and not be equal to that, at leaft in
point of perpetuity ; and Dr Gibfon fays, he believeth that
in fa& there is no inftance of a commendam capere in the
ecclefiaftical records, but what hath been unlimited or
perpetual : tho’, whatever the right be that it conveys, it
feemeth (in reafon) to be capable of being as well tem-
porary as perpetual. Gibf. g14.

9. According to the duration of a commendam and
the commendatary, the right of the crown to prefent
upon promotion is ferved or not ferved, If the commen-
dam be limited to a certain term, the king fhall prefent
by prerogative at the expiration of fuch term, notwith-
ftanding the previous. grant of a commendam ; unlefs
it fo fall out, that the commendatary bifhop dies or
refigns before the expiration of the term : for in fuch
cafe, the church becoming void not by ceffion but by
death or refignation, the turn of the crown is ferved,
and the patron fhall prefent. And fo it is likewife ferved,
if the eommendam was originally unlimited, that is (ac-
cording to the language of the faculties) during the life
of the perfon and his poffeflion of fuch fee; becaufe this
amounts to a prefentation, and therefore in this cafe alfo,
the right of the crown is ferved, and the patron prefents.
Gibf. g15.

But if a bifhop who is poflefled of 2 commendam, is
tranflated to another fee, and fo a new title accrues to
the crown by a new promotion ; the fame commendam
may be continued, if the king pleafeth : but it muft be
by a new difpenfation, granting it to be held with the
new bifhoprick. /4.

10. Commendam temporary in retinere may be renewed
and prolonged ; that is to fay, before the original incum-
bency ceafeth by the expiration of the firft difpenfation,
a fecond difpenfation may be granted, to prevent the
avoidance, and continue the incumbency. ’Tis true,
commendams being defigned to fupport the dignity of the
epifcopal character (which fince the time of the reforma-
tion hath greatly needed {upport in many fees) they have
ufually been granted in perpetuity ; in which cafe, there
was no occafion to renew them.  But that fuch re-
newals were underftood to be legal and regular, zppears.
by the applications that have been made for them, with-

1 out



Commendam. ”

out any marks of doubt, as to their legality : in one inftance,

by the bithop of Carlifle in the year 1567, and in another

inftance the very next year by the bithop of Chefter.

But the more ancient books of the faculty office being all

lot, we cannot certainly tell what effeét thefe applications

had; but of late years we find, that a temporary com-

mendam of the bithop of Chefler, which was in retinere,

being expired, a new commendam of the fame benefice

was granted to him in perpetuity by capere, in confidera-

tion of the fmallnefs of the {aid bithoprick, and the private

patron’s having otherwife difpofed of the ufual commen-

dam, with which it had been formerly fupported. Gibf
15.

i fl. As to what hath been faid of refigning commeh-Refigning of g

dams at pleafure ; this may be of very ill confequence to ommendam.

the re(pective fees ; many of which are poor, and cannot

{ubfift without additional fupports.  And perhaps there

are no other commendams {o good, or fo convenient; at

leaft, if they are refigned, and other clerks be prefented,

there will be none vacant together with the bifhoprick.

And therefore it was a general inftrudtion which king

Charles the firft fent to the bithops, not torefign their

commendams ; and we find a particular letter written by

the king’s order to the bifhop of Peterborough, that he

fhould not refign the living of Caftor, which he held in

commendam. Gibf. g15.

Commiflary,
COMMIS SAR Y is atitle of jurifdiction, apper-

taining to him that exercifeth ecclefiaftical jurifdic-

tion in places of the diocefe fo far diftant from the chief
city, that the chancellor cannot call the people to the bi-
thop’s principal confiftory court without great trouble to
them. This commiffary is called by the canonifts com-
miffarius, ot afficialis foraneus, and is ordained to this fpe-
cial end, that he fhould fupply the office and jurifdition
of the bifhop in the out places of the diocefe, or in fuch
parifhes as are peculiars to the bifhop, and exempted from
the archdeacon’s jurifdiction : for where by prefcription
or by compofition there are archdeacons, who have jurif=
di@ion in their archdeaconries, as in moft places they
B4 have,



Commitfary.

have, there the office of commiffary is fuperfluouss Terms
of the law. 4 Infl. 338. o
fThe law concerning which officer, falling in with the
law concerning chancellors, vicars general, an.d officials ;
the whole is treated of together, under the title Chans
cello?. -

Commifion for pious ufes. See Chatitable ules.
Common prayer. See Publick wofbip.
Communion. See L.0W’s Suppet.
Communion of the fick. See Sith.
Communion table.  See Chutch.
Commutation, See }Denance.

CTonfeflion.

Y Cax. 113. impowering minifters to prefent oftences
B at the court of vifitation, it is provided, that if any
man confefls his fecret and hidden fins to the minifter, for
the unburdening of his confcience, and to receive {piritual
eonfolation and eafe of mind from him, he fhall notin
any wife be bound by this conftitution, but is {traitly
charged and admonifhed, that he do not at any time re-
veal and make known to any perfon whatfoever, any
crime or offence fo committed to his truft and fecrecy
(except they be fuch crimes as by the laws of this realm

his own life may be called in queftion for concealing the
fame) ; under pain of irregularity, )

Confivmation.

I, § N the office of publick baptifm; the minifter di-

recteth the godfathers and godmothers to take care,
that the child be brought to the bithop to be confirmea py-
him, fo foon as he or fhe can fay the creed, the Lord’s
prayer, and the ten commandments in the vulgar tongue,

and be further inftru®ed in the church catechifm fer furih
for that purpofe, v



Confirmation.

And by the rubrick at the end of baptifm of thofe that
are of riper years : It is expedient that every perfon
fo baptized fhall be confirmed by the bifhop, fo foon af-
ter his baptifm as conveniently may be; that fo he may
be admitted to the holy communion.

And by the rubrick before the office of confirmation :
So foon as children are come to a competent age,
and can fay in their mother tongue the creed, the Lord’s
prayer, and the ten commandments, and alfo can anfwer
to the other queftions of the catechifm, they fhall be
brought to the bifhop. ‘

2. By Can. 60. Forafmuch as it hath been a folemn
ancient and laudable cuftom in the church of God, conti-
nued from the apoftles times, that all bithops fhould lay
their hands upon children baptized and inftruéted in the
catechifm of the chriftian religion, praying over them, and
blefling them, which we commonly call confirmation, and
that this holy action hath been accuftomed in the church
in former ages, to be performed in the bithop’s vifitation
every third year ; we will and appoint, that every bifhop
or his fuffragan, in his accuftomed vifitation, do in his
own perfon carefully obferve the faid cuftom. And if in
that year, by reafon of fome infirmity, he be not able per-
fonally to vifit; then he fhall not omit the execution of
that duty of confirmation the next year after, as he may
conveniently.

3. By Can. 61. Every minifter that hath cure and
charge of fouls, for the better accomplifhing of the or-
ders prefcribed in the book of common prayer concern-
ing confirmation, fhall take efpecial care, that none
fhall be prefented to the bithop for him to lay his hands
upon, but fuch as can render an account of their faith ac-
cording to the catechifim in the faid book contained, And
when the bifhop fhall affign any time for the performance
of that part of his duty, every fuch minifter fhall ufe his
beft endeavour to prepare and make able, and likewife to
procure as many as he can to be then brought, and by the
bifhop to be confirmed.

And by the rubrick : Whenfoever the bifhop fhall give
knowledge for chlldren to be brought unto him for their
confirmation ; the curate of every parith fhall either bring
or fend in writing, with his hand fubfcribed thereunto,
the names of all fuch perfons within his parifh, as he fhall
think fit to be prefented to the bifhop to be confirmed.
And if the bithop approve of them, he thall confirm them,
ag‘go;ding to the form in the bock of common praver.

4. And
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Confirmation.

4. And every one fhall have a godfather or a godmo-
ther, as a witnefs of their confirmation. Ruébr.

And no perfon fhall be admitted godfather or godmo-
ther toany child at confirmation, before the faid perfon fo
undertaking hath received the holy communion. Can.
2g.
95. Lord Coke fays, If a man be baptized by the name of
Thomas, and after at his confirmation by the bithop he is
named John ; his name of confirmation thall ftand good.
And this was the cafe of Sir Francis Gawdie, chief juf-
tice of the court of common pleas ; whofe name of bap-
tifm was Thomas, and his name of confirmation Francis
and that name of Francis by the advice of all the judges
he did bear, and afterwards ufed in all his purchales and
grants. 1 Infl. 3. X

But this feemeth to be altered by the form of the pre-
fent liturgy. In the offices of old, the bifhop pronounced
the name of the child or perfon confirmed by him, and if
he did not approve of the name, or the perfon himfelf or
his friends defired it to be altered, it might be done by the
bithop’s pronouncing a2 new name upen his miniftring this
rite, and the common law allowed the alteration; but
upon review of the liturgy at king Charles the fecond’s
reftauration, the office of confirmation is altered as to this
point, for now the bithop doth not pronounce the name
of the perfon confirmed, and therefere cannot alter it.
Fobnf. A. D.1281. numb. 3.

6. By the rubrick at the end of the office of confirma-
tion : There fhall be none admitted to the holy
communion, until fuch time as they be confirmed, or be
ready and defirous 'to be confirmed. :

Conge D eflire.

CO NGE 4 eflire, in the language of France, which
was introduced into our laws by William the Nor-
man and his fucceflors, fignifieth leave to chufe ; and is the
king’s writ or licence to the dean and chapter to chufe a
bithop, in the time of vacancy of the fee. :

Confecration of churches. See Thtirch.

s
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Conligory.

ONSISTORTY is the court chriftian, or fpiritual
4 court, held formerly in the nave of the cathedral
church, or in fome chapel, ifle or portico belonging to it;
in which the bifhop prefided, and had fome of his clergy
for afleffors and afliftants.  But this court now is held by
the bifhop’s chancellor or commiffary, and by archdeacons
or their officials, either in the cathedral church or other
convenient place of the diocefe, for the hearing and deter-
mining of matters and caufes of ecclefiaftical cognizance,
happening within that diocefe. Ken. Par. Ant. Glofl.
God. 83.
From the confiftory the appeal is to the archbifhop of
the province. God. 83.

Confolidation of churches. See {3ni0it.

Confuliation.

ONSULT ATION isawrit, whereby a caufe be”

ing formerly removed by prohibition out of the eccle-
fiaftical court of court chriftian, to the king’s court, is re-
turned thither again. For if the judges of the king’s court,
comparing the libel with the fuggeltion of the party, find
the fuggeltion falfe, or not proved, and therefore the caufe
to be wrongfully called from the court chriftian ; then, up-
on this confultation or deliberation, they decree it to be re-
turned again; whereupon the writ in this cafe obtained,
is called a confultation. ‘Terms of the law.

Concerning which it is enaled by the ftatute intitled,
¢¢ The ftatute of the writ of confultation, made in the
24 Fd. 1. as followeth : Whereas ecclefiaftical judges have
often furceafed to proceed in caufes moved before them, by force
of the king’s writ of probibition, in cafes where remedy could
not be given to complainants in the king’s court, by any writ out
of chancery, becaufe that fuch plaintiffs were deferred of their
right and remedy in both courts, as well temporal as fpiritual,
to their great damage, like as the king hath been advertifed by
the grievous complaint of bis fubjecis 5 our lord the king willeth
and commandeth, that where ecclefiaflical judges do furceafe in
the aforefaid cafes, by the king’s probibition direcied unto them,

that

11
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Torfultation.

that the chancellor or ihe chief juflice of our lord the king for
the time being, upor fizht of the libel of the fame matter, at the
inflance of the pivintiff (if they can fee that the cafe cannot be
redreffed by any writ out of the chancery, but that the [piritual
court ought to determine the matters) fball write to the ecclefi-
aftical judges bejore wicm the caufe was firfi moved, that they
proceed therein, notwithflanding the king’s probibition direlied
to them before.

Upon fight of the libe]] For (as it was heretofore held,)
agreeable to the libel ought the confultation to be. And
therefore in Hofkins’s. cafe, when the parfon fued in the
fpiritual court for all the tithes, of fucha ground, and the de-
fendant obtained a prohibition, upon furmife that the queen
had been feifed of two parts of the tithes, and had granted
them away, and that he had paid the two parts to the
grantee, altho’ the prohibition was for the two parts only,
yet when the parfon prayed confultation for the third
part, it was denied ; becaufe his confultation could not be
granted but according to his libel, and fo he muft libel for
his third partde novo. But Hobart leaves a quzry on this
café, whether he might not have had a confultation, as to
the third part only. And the very next year, in Berrie's
cafe, where the parfon fued for tithes of hay in fpecie for
a hundred acres; and in a prohibition ifflue was taken,
whether the inhabitants had ufed to pay for all tithes of
hay of all ancient meadows within the town a certain rate
tithe ; and the jury found there was fuch a cuftom for all
the ancient meadows, faving for certain called Barton
meadows, for which tithes had been paid in kind; and
that the party who was fued for tithes in the fpiritual
court, had hay upon five acres of the Barton meadow; it
was refolved, thatif the jury had found againft the cuf-
tom generally, as they might well have done, the parfon
fhould have had his confultation forall ; but however, as
they found the truth diftributively, that he had caufe to
fue in the fpiritual court‘for one part, but not for the
other, he had confultation as to the Barton land ; inaf-
much as the libel for tithes in kind for the hundred acres,
was feveral, for all or any part; and therefore for fo
much as was Barton, and out of the cuftom, it was as
well libelled, as if it had been for that alene. Gi4/f. 1030.
Hsb. 115, 194.

The refolution upon this head, in Fuller’s cafe, was as
follows : When any libel in the ecclefiaftical court con-
tains many articles; if any of them do not belong to the
cognizance of the court chriftian, a prohibition may be

3 granted
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granted generally; and upon metion made, confultation
may be awarded as to things which do belong to the fpi-
ritual _,urxfdlétlon, for the writ of confultation with a
quoad, is frequent and ufual, 12 Cs. 44.

If they can fee that the cafe cannot be redreffed] This fup-
pofeth ftri& examination of the matter; which is always
made before confultation awarded. For confultations are
the judgments of courts had upon deliberation, whereas
prohibitions are granted upon furmifes. To this purpofe
it was faid by Vaughan chief juttice, (Vaugh. 323.) < We
find no record of prohibitions denied, for there is no en-
try made of motions not granted; but of prohibitions
granted there is :”” which makes the granting of a prohi-
bition of no great authority, unlefs upon 2&tion brought a
confultation be denied upon demurrer.  Gz5/. 1030.

It is on account of the great deliberation to be beftowed

on thefe occafions, and its being an award of the court’

and final, that no confultation can be granted, tho’ by all
the judges, out of term ; nor by any of them within the
term, out of court, as was refolved in Fuller’s cafe; and
lord Coke fays, the name of the writ imports this, that
the court upon confultation amongft them ought to award
it.  Gibf.1030. 12Co. 41.

And by the 50 Ed. 3. c. 4. Where a confultation is
ence duly granted upon a probibition made to the judge of holy
church, the fame judge may proceed in the caufe by virtue of the
Jame confultatwn, notwithflanding any other prohibition there-
upon to him delivered : Provided always, that the matter in the

kibel of the faid caufe be not ingroffed, inlarged, or otherwife
changed.

Where a confultation is once duly granted] H. 42 Eliz.
Sibley and Crawley. On a prohibition for tithes ; thede-
fendant fhewed, that before that time the plaintifi had
fued in chancery, to ftay it by englith bill, and after~
wards brought a prohibition there, and a confultation was
there granted, and that this prohibition is for the fame
caufe, namely, for matter of dilcharge; wherefore he
prayed a confultation upon this ftatute, which requireth,
that confultation being once duly granted, there fhall not
be another prohibition. But the court held, that this
confultation was not duly granted according to the intent

of the ftatute; becaufe the prohibition was not duly
grantable there, and fo out of the ftatute: for it was not
duly granted upon an englifh bill. And by the court,
The ffatute is to be intended wheie the confultation is

granted
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granted upon examination of the matter, and not for the
infufficiency of the proceedings. Whereupon it was
awarded, that the prohibition fhould ftand. Cre. Eliz.
730
And afterwards, E. 11 Fa. in the cafe of Tey and Cox,

-‘we find it laid down as a rule by the whole court of king’s

bench, that if it be apparent matter, that the confultation
was not duly granted, then a new prohibition may be
granted, 2 Brownl. 35. Mod. g17. Gibf. 1031.

Upon a pralbibition made to the judge of holy church] But fo,
that the firft confultation hath been granted upon the

,matter or fubftance of the fuggeftion, and not for default

of form only. For in the cafe of Cox and Seymour, tho’
the fame fuggeftion had been made before, in four feveral
prohibitions for the fame land, and the fame manner of

tithing was alledged, and every of the four times conful-

tation had-been granted ; yet, becaufe it was in every in-
ftance only for default of proof within fix months, thro’
negle& to have the witnefles ready in due time according
to Edward the fixth’s ftatute of tithes, and not upon the
right or trial of the cuftom ; the fuggeftion was held to be
good, and a fifth prohibition grantable. And in the cafe
of Stroud and Hofkins, H. 6 Cha. the fame do&rine is laid
down as follows : The ftatute of the 50 £4. 3. is in-
tended, where confultation is granted upon the fubftance
of the {uggeftion, being proved to be infufficient in ver-
di&t, or non-fuit after evidence; and not where it is
granted for the infufficiency of the form of the fuggettion,
or in the proceeding thereupon. Which doétrine had
been alfo Jaid down before, in the 7 4. in the court of
king’s bench; namely, when a confultation is granted
upon any default of the prohibition in form, by mifprifion
of the clerk, or by mifpleading of any ftatute; in that
cafe, or fuch like, a new prohibition may be granted upon
the fame libel : but if confultation be granted upon the
right of the thing in queftion, there a new prohibition
fhall not be granted upon the fame libel. Gijf. 1031.
But the next year, in the 8 Fa. in the cafe of Dorwsed
and Brikinden, the' court feems to have gone fomewhat
farther then bare form in the rule there laid down ; viz.
If aman libel for tithes for divers years, and a prohibi-

‘tion is granted for part of the years, and after that a con-

fultation is awarded ; yet the plaintiff may have a new
prohibition for the refidue of the time, notwithftanding
the ftatute of the go £4. 3. and that it be upon one felf
fame libel. 14,

A
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A cafe not unlike this, was 7. 1 7. where a prohijbi-
tion had been granted upon fugge&xon of a modus to pa
2d for every Tamb falling in the parifh ; after which,
confuitation was alfo granted Then there was a motion
for a new prohibition, on {uggeftion of a modus of 2d
for every lamb falling in a particular farm of the fame pa-
rifh. And tho’ it is there faid, that if this modus had
been found by the verdi€t, no confultation had been
granted ; yet the court mclmed againft a prohibition by
reafon of this ffatute. 2 Pentr. 47.

The fame judge may proceed in the caufe] Mefme le juge :
It was obferved by Noy, in the cafe of Bowry and /#al-
Iington, that tho’ in the prmted books, and alfo in the
extra@ of the flatute in the time of R. 2. and in one roll
remaining in the tower, it is the fame judge; yet in the
parliament roll it felf, it is enly the ecclefiaftical judge in
general : and he added, that if it were, as in the printed
books and extradls, yet this fhould not be intended the
fame perfonal judge, but the fame judge of cognizance of
the fame jurifdiGion or caufe; fo as no new probibition
thall be grantable, after confultation, tho’ the bifhop or
archdeacen conftitute a new judge, or the party appeal
from an infericr to a fuperior court. Which do&rine is
agreeable to the refolution in Bigge’s cafe, in the 14 fa.
where prohibition was prayed, upon an appeal, after con-
fultation, but was denied ; and the court faid, that this
2& ought to have a reaﬂ:nable conftruction, to be before
the fame judge, and for the fame caufe; that the appeal
doth only fufpend the fentence, but yet the {fame flands
ftill in force ; that if a new prohibition fhould be granted
upon an appeal, then upon feveral appeals three or four
prohibitions might be granted, which would be very in-
convenieut ; and that the intent of the ftatute was, that
he which hath but one fuit, thould not be infinitely trou-
bled. Gibf. 1031.

It is true, in the cafe of Davy and Cockam, in the 22
Fa. a new prohibition was prayed (and, as is faid, ob-
tained) after an appeal made ; and that, according to the
reafoning of Jones, becaufe altho’ it was the fame caufe,
and upon the fame libel, yet it was before a new court.
But it is to ke obferved, that the confultation there had
bzen grantcd for lack of form (namely, upon default of
proo within fix months) ; in which cafe, as hath been
alre ady obfrrved, a new prohibition zfcer confultation
may be g anted to the very fame julg~, notwithftanding

this
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this flatute. And tho’ in the cafe of Bowry and Walling-
ton, as it ftands reported by Popham, it was refolved, that
a new prohibition may be granted, if there be an appeal;
yet this doth not contradi& the former judgment, if we
take in the two limitations that are there added; 1. That
if he who appeals, prayeth a prohibitien, he fhall not have
it ; for then fuits fhall be deferred in infinitum in the ec-
clefiaftical courts. Nor, 2. If the prohibition and con-
fultation were upon the body of the matter, and the fub-
ftance of it; for otherwife, he fhall be put many times to
try the fame matter ; which is full of vexation. Gibf.

1031.

Be not engroffed, enlarged, or otherwife changed] In the cafe
of Dentorn and the countefs of Chanriccard, in the 18 Fa.
where the firft libel was, that tithes had been paid time out
of mind; and the fecond libel was, that the tithes had
been paid for twenty, thirty, or forty years, and time out of
mind : this was adjudged a change of the libel, as laying
the foundation of a new title different from the former ;
and the whole court faid, that if they proceeded upon that
addition, they would grant a prohibition. G7/. 1031.

But when the libel was for tithe milk of eight cows ;
and upon a modus pleaded, prohibition and injun&ion
were obtained ; and afterwards the fame incumbent li-
belled for the fame tithe againft the fame perfon, only in-
ferting alefs number of cows : this change in the libel did
not make it a different caufe; and therefore attachment
upon the prohibition was granted. Gibf. 1032.

Conventicle. See Diffenters.

Convocation.

1. THO’ the word convocation be in itfelf of a ge-
neral fignification, and may indifferently be ap-
plied to any aflembly which is fummoned or called toge-
ther after an orderly manner ; yet cuftom (which in thefe
matters is wont to prevail) hath determined its fenfe to
an ecclefiaftical ufe, and made it if not only, yet principally
to be reftrained to the aflemblies of the clergy.
2. That the bi/hop of every diocefe had here as in all
other chriftian countrics power to convene the clergy of
his



Tonvocation,

his diocefe, and in a common fynod or council with them
to tranfa&t fuch affairs as fpecially related to the order
and. .government of the churches under his jurifdiétion, is
not to be queftioned. Thefe aflemblies of the clergy were
as old almoft as the firft fettlement of chriftianity amongft
us, and amidft all our other revolutions continued to be
held till the time of king Henry the eighth.

What the bifhop of every diocefe did within his own
diftri&, the arcbbz/bap of each province, after the king-
dom was divided into provinces, did within his proper
province, They called together firft the bifhops, after-
wards the other prelates, of their provinces; and by de-
grees added to thefe fuch of their inferior clergy, as they
thought needful,

In thefe two ‘aflemblies of the clergy (the diocefan fj-
mods and provincial councils) only the {piritual affairs of the
church were wont for a long time to be tranfacted. So
that in this refpect therefore, there was no difference be-
tween the bifhops and clergy of our own and of all other
chriftian churches, Qur metropolitans and their fuffra-
gans alted by the fame rules here, as they did in all
other countries. They held thefe affemblies by the fame
power, convened the fame perfons, and did the fame
things in them.

When the papal authority had prevailed here, as in
moft other kingdoms and countries in Europe, by the
leave of our kings and at the command of the legates
fent from Rome, another and yet larger fort of councils
were introduced amongft us, of the bithops and prelates
of the whole realm. Thefe were properly national church
councils; and were wont to be held for fome fpecial de-
figns, which either the pope, the king, or both, had to
promote by them.

But befides thefe fynods common to us thh all other
chriftian churches, and which were in their nature and
end as well as conftitution properly and purely ecclefiafti-
cal; two other aflemblies there were of the clergy of
this realm, peculiar to our own ftate and country ; in
which the clergy were convened, not for the {piritual af-
fairs of the church, but for the good and benefit of the
realm, and to aét as members of the one as well as of the
other. Now the occafion of thefe was .this: \Vhen the
faith of Chrift was thoroughly planted here, and the
piety of our anceftors had liberally endowed the bifthops
and clergy of the church with temporal lands and pol-
feflions ; not only the opinion which they had of their pru=

Voi, I ¢ dence
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dence and plety prompted them to take the moft eminent-
of them into their publick councils, but the intere{t which
they had by that means in the flate made it expzdient fo
to do, and to commit the direflion and management of
offices and affairs to them,

Hence our bithops firft, and then fome of our other
prelates (as abbots and priors), were very early brought
into the great councils of the realm, or parliament ; and
there confulted and aéted together with the laity, - ,

Thus were the greater cergy firft brought into cur
ftate councils, and made a conftant or eftablifhed part of
them. Eut in precefs of time, our princes began to have
a further occafion for them, For being increafed in num-
ber, and with that in their wealth too, not only our kings,
but the people began to think it reafonable, that the cler-
gy thould bear a part in the public burdens, as well as
enjoy their fhare of the public treafure, ‘

Hence our Saxon anceftors, under whom the church
was the moft free, yet fubjected the Fands of the clergy to
the threefold necéflity, of caftles, bridges, and expedi-
tions, And the granting of aids in thefe cafes, brought
on aflemblies of the clergy, which were afterwards diftin-
guifhed by the name of convication,, Wake’s State of the
Ch. paffim. o

3. in the Saxon times, the lords fpiritual (as well as
the other clergy) held by frankalmoigne, but yet made
great part (as was {aid) of the grand council of the na-
tion ; being the moft learned perions that, inthofe times
of ignorance, met to make laws and regulations, ,

But William the conqueror turned the frankalmoign
tenures of the bifhops and fome of the great abbots in-
to barcnies ; and from thenceforwards ‘they were obliged
to fend perfons to the wars, or were aflefled to the efcuage
‘(which wasa fine or payment in money inftead thereof ),
and were obliged to attend in parliament. And then
their attendance was complained of as a burden. And
this begat the grand quarrel in Henry the fecond’s time,
hetween: the king and Thomas Becket.  For the ftatute
of Clarerdon required fuch attendance, which confirmed
the efcuage on them.  For this they made many excep-
tions ; and particularly, that the parliament took cogni-
zance of treafons and felonies : whereas the clergy, by a

-canon of the council of Toledo, were forbid to give judg-

ment in cafes of blood. And therefore, to obviate this
pbjelion, the conftitutions of Clarendon permitted them
1o withdiaw in fuch cafes, ' ‘ -

Not-
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Neewithftanding this conceffion, they ftill obje@led

againft the 11th article’ of that 'ftatute, which required -

them to be prefent until julgment ws to be given.

This article obliged them to attend ;- and ‘therefore tho’
they had excepted the cafe of blood, yet they knew their
attendance confirmed their ‘efites as baronies ; and they
did not care that the munificence and frankalmoignc of
the ancient kings fhould be changed into fuch tenures.
But notwithitanding the quarrel with Becket, the king
prevailed that they fhould continue baronies. Gilb. Exch
445 55 6.

And the following prmces in their parliaments taxed
them in refpelt of thelr baronies, after the fame manner
that they did thofe of the laity.

Yet ftill, this reached ounly to the prelates and fuperlor
clergy; but the body of the clergy, that had no baronies,
and holding by frankalmoigne, were in a great meafure -
exempt from the charges which were aflefled upon the
laity, and were thﬂreforeby fome other way to be broucrht
under the fame obligation,

In order herzunto feveral meafures were taken, ull at
laft they fettled into that method which finally obtained,
and fet afide the neceflity of any other way. Firft, the
pope laid a tu<'upon the church for the ufe of the king;
and both their powers uniting, the clergy were forced to
fubmit to it. Next, the bithops were prevailed with, up-
on fome extraordinary occafions, to oblige their clerzy to
grant a {ubfidy to the king, in the way of a benevolence;
and for this, letters of fecurity were granted back by the
king to them, to infure them that what they had done
fhould not bedrawn into example or confequence.

And thefe conceflions were fumetimes.made by the bi-
fhops in the'name of their clergy § but the common way
was, that every- bifhop held a mcetmg of the clergy of his,
. diocefe..  Then they agreed what they would do and’
impowered firft the bxfhops, afterwards their archdea-
cons, and finally proctors of thuir own, chofen for that

end, to make the conceflion for tnem.  Wake : ut fupra.

19
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4. Thus ftood this matter tifl the time of Edward the Fom Baw. 1.

firf. "Who not willing to continue at fuch a precarious to fea k.

rate with his clergyy tooL another method ; and, arter fe-
veral other exp;rzmums, fixed at lail upon an eflablifl:-
ment, which bath in fome fort continued ever fince. ' The
method he refolved upon was this; viz, That the carls
and barons fhould be called to parliament as foimeily, and
gmbodied in one houfe : And that the tenants in Lurfmoe

Ca xuuld
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fhould fend their reprefentatives : and that the tenants by
knight’s fervice, and other focage tenants in the counties,
fhould alfo fend their reprefentatives ; and thefe were em-
bodied in the other houfe. He defigned to have the cler-

. gy as a third effate ; and as the bithops were to fit per:

baronigm in the temporal parliament, fo they were to fit
with the inferior clergy in convocation. And the pro-
ject and defign of the king was, that as the two temporal
eftates charged the temporalties, and made Jaws to bind
all temporal things within this realm ; fo this other body
fhould have given taxes to charge the fpiritual pofleflions,
and have made canons to bind the ecclefiaftical body :
To this cpd was the Premunientes claufe (fo called from
the firft word thereof ) in the fummons to the archbifhops
and bithops, by which he required them to fummon fuch
of their inferior clergy to come with them to parliament,
as he then fpecified and thought fufficient to act for the
whole body of the clergy. :

‘This altered the Englifh convocation from the foreign
fynods ; for thefe were totally compofed of the bifhops,
who were paftors of the church ; (for the clergy were re-
gularly efteemed only their afliftants); and therefore the
bithops only were collected to compofe fuch foreign fy-
nods; to declare what was the doétrine, or fhould be the
difciple of the church.

Edward the firft projected, to have made the clergy one
third eftate, dependant on himfelf ; and therefore not only
called the bifhops, whom as barons he had a right to fum-
mon, butthe reft of the clergy, that he might have their
confent to the taxes and afleflments made on that body.

But the clergy forefeeing they were likely to be taxed,
alledged that they could not meet under a temporal au-
thority, to make any laws or canons to govern the church,
And this difpute was maintained by the archbithops and
bifhops, who were very loth the clergy fhould be taxed,
or that they fhould have any intereft in making ecclefia-
ftical canons, which formerly were made by their fole
authority ; for even if thofe canons had been rmade at
Rome, yet, if they were not made in a2 general council;
they did not think them binding here, unlefs 'they were
received by fome provincial conftitution of the bifhops.
And tho’ the inferior clergy, by this new fcheme, of Ed-
ward the firft, were let into the power of making canons ;
yet they forefaw they were to be taxed, and therefore
joined with the bithops, in oppofing what they thought an
jnnovation, and in the end paid no obedience to the pre-

" munientes
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munientes claufe ; but the archbifhops and bxfhops threat-
ned to excommunicate the king.

He, and the temporal eftate, - took it fo ill, that the
clergy would not bear any part of the publlck charge,
that they were beforehand with them, and the clergy
were all outlawed; and their pofleffions feized into the
king’s hands.

This {o humbled the clergy, that they at laft confented
to meet. And to take away all pretence, there was a
fummons, befides the premunientes claufe, to the arch-
bithop, that he thould {ummon the bxihops, deans, arch-
deacons, colleges, and whole clergy, of his province,
From hence therefore the bx(hops, deans, archdeacons,
colleges, and clergy, met by virtue of the archbifhop’s
fummons; which being an ecclefiaftical authority, they
could not object to. . And fo the bifhops and clergy came
to convocation by virtue of the archbifhop’s fummons j
they efteeming it to be in his power, whether he would
obey the king’s writ or not: but when he had iffued his
fummons, they could not pretend it was not their duty
to come. But the prazmumentes writ was not difufed;
becaufe it dire&ted the manner in which the clergy weré
to attend, to wit, the deans and archdeacons in perfon,
the chapter by one, and the clergy by two proétors.
 So that the clergy were doubly fummoned; firft by the
bifhop, to attend the parliament; and, fecondly by the
archbifthop to appear in convocation. And that tke arch-
bifhop might not appear to fummon them folely in pur-
fuance of the king’s writ; he for the moft part varied in
his fummons from the king’s writ, both as to the timé
and place of their meeting.

And left it might be thought fill (of which they were
very jealous) that their power was derived from temporal
authority, they fometimes met on the archbithop’s fum-
mons without the king’s writ; and in fuch convocation
the king demanded fupplies, and by fuch requeft owned
the epifcopal authority of convening. So that the king’s
writ was reckoned by the clergy no more than one motive
for their convening. And if the archbifhop in his fum-
mons recited the king’s writ, they protefted againft it,
becaufe that was laying his authority on the king’s writ;
which the clergy would by no means endure; for they
would not confent that the prince had any ecclefiaftical
authomy to convene {ynods, but they allowed the king’s
writ to be a motive for the archbifhop te convene, if Te

agreed in judgment with the king,
& 3 And
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And from henceforward, inflead of making one ftate
of the kingdom, as the king defigned, they compofed two
ecclefiaftical fynods, under the fummons of each of the
archbithops; and being forced into thofe two fynods be-
fere mentioned, they fat, and made canons by which each
refpedive province was bound, and gave aids and taxes to
the king. But the archbithop of Canterbury’s clergy,
and that of York, affembled each in their own province;
and the king gratified the archbifhops, by fuffering this
new body of convocation to be formed in the rature of a.
parliament. The archbifhop fat as king3 his fuffragans
fat in the upper houfe, as his peers; the deans, arch-
deacons, and the proé&or for the chapter, reprefented the
burghers; and the two pro&lors for the clergy, tie
knights of the fhire. And fo this body, inltead of being

.one of the eftates as the king defigned, becamne an eccle-

fiaftical parliament, to make laws, and to tax the poflef-
fions of the church. Gilb. Fxch. Ch, 4.

But altho’ they thus fat as a parliament, and made laws
for the church, yet they did not make a part of the par-
liament properly fo called. Sometimes indeed the lords,
and fometimes the commons, were wont to fend to the
convocation for fome of their body to give them advice in
fpirituz]l matters; but fill" this was only by way of ad-
vice: for the parliament have always infifted, that their
laws, by their own natural force, bind the clergy; as
the laws of all chriftian princes did in the firft ages of the
church.  Gilb. Exch. 6o.

And even the convocation tax did always pafs both
houfes of parliament; fince it could not bind as a law,
till it had the confent of the legiflature. Gilb. Exch.
197.

Even fo in the Saxon times, if the fubje& of any laws

was for the outward pcace and temporal government of

the church; fuch laws were properly ordained by the
king and his great council of clergy and laity intermixed,
as our alts of parliament are ftill made. ‘But if there was

any doétrine to be tried, or any exercife of pure difcipline

to be reformed, then the clergy of the great council de-
parted into a feparate fynod, and there aced as the pro-
per judges. Only when they had thus provided for the
ftate of religion, they brought their canons from the fy-
nod to the great council, to be ratified by the king, with
the advice of his great men, and fo'made the conftitutions
of the church to be laws of the realm, And the Nor-

man
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man revolution made no change in this refped. Ken,
Eccl. Syn. 249.

5. Thus the cafe flood, when the a& of fubmiffion,
25 H. 8. ¢. 19. was made ; by which it isenaéted .5 foi-
toweth . Where the king’s bumble and obedient jubjelts the
clergy of this realm of England, have not only acénow/edged
according ts the truth, that “the convacation of the fame clergy is,
always hath been, and ought to be affembled only by the king’s
writy but alfs ﬁzbmzz‘hnrf themfelves to the king’s m-jefly, have
promifed in verbo facerdotii that they will nvverf; o hence=
Sorth prefume to attempt, alledge, claim, or put in ure, enalt,
promulge, or execute any new canons, conflitutions, ordinances,
provincial, or.other, or by whatfocver name they fbali be called,
in the convocation, unlefs the king’s moft royal affent and licence
may to them be had, to make promulge and execute the fame, and
that bis majefly do give his moft royal affent and authority in
that behalf : It is therefire enafled, according to the fuid fub-~
miffion, that they nor any of them, fhall prefume to attenpt,
alledge, claim, or put in ure any conflitutions or ordinances
provincial, éy wbatffcwr name or names they may be c2licld, ix
their convocations iu time coming (which a/ways Jhall be affem-
bled by authority of the king’s wrzt} 5 ounlefs the fame clergy
may have the king’s mofl royal affent and licence, to make pro-
mulge and execute fuch canons, con/iitut/om, and ovdinances
provineial or fynodal : upon pain of every one of the faid clergy
doing contrary to this att, and being tbermf convict, to fuffer
tmprifonment, and make ﬁne at the king’s will.

Accordingly, 7. 8 Fa. It was refolved upon this fta-
tute, by the two chief jultices and divers other juftices,
at a committee before the lords in parliament; 1. That
a convocation cannot aflemble at their convocation, with~
out the aflent of the king. 2. Thas after their affembly
they cannot confer, to conftitute any canons without
licence of the king. 3. When they upon conference con-~
clude any canons, yet they cannot exccute any of their
canons without the royal aflent. 4. That they cannot
execute any after the royal aflent, but with thefe four
limitations, (1) that they be not againft the preroga-
tive of the king; ner (2) againft the commoan law; nor
(3) againft any Tatute law; nor (4) againft any cu{’tom
of the realm. All which appeareth byvthg faid ftatute :
And this {Coke fays) was buc an affirmance of what was
before the faid ftatute; for it was held before, that if a

canon be again{t the law of the land, the bithop ought to.

obey the commandment of the king, according to the law

of the land. 12 Co. 52,
Cy "And
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And therefore by this a&t the clergy being reftrained
from making any canons or cunftitutions in their convo-
cations without the king’s licence, the power as to this
particular, which was before lodged in the hands of the
metropolitan, is fow put into the hands of the king, who
having by authority of his writ commanded the archbi-
{hops to fummon them for ftate purpofes (as the tenor of
his writ thews), has it now in his own breaft whether
he will let them a& at all as a church fynod or no.
They are a convocation by the writ of fummons, but a
council properly fpeaking they afe not, nor can they le~
gally aét as fuch till they have obtained the king’s licence
fo to de. Wake: ut fupra. /

6. Only parfons, vicars, and perpetual curates, are
capable of giving their votes in chufing pro&tors for the
diocefan tlergy. Fobn/. 1350.

If any member of the convocation, whoe is a pro&or,
dies; the archbifhop iffues his mandate to the bifhop of

_ that diocefe to elet another; and this, by virtue of the

power inherent in him to fummon his fuffragan bifhops ;
who being to obey him in all things lawful and honeft,
and the clergy their bifhop in the like manner, they by
that command make an eleétion to fupply the place of
one of their proéters. Gilb. Exch. 58, 59.

7. In the province of Canterbury there are only two
pro€tors returned for each diocefe: In thofe diocefes
where there are feveral archdeaconries, two are nominated
by the clergy of each archdeacony; and out of thefe,
two are chofen to ferve as proctors for the whole diocefe.
But in- the province of York, two pro&ors are fent
to convocation for every archdeaconry; otherwife the
number would be fo finall, as fcarce to deferve the name
of a provincial fynod. By this means it comes to pafs,
that the parochial clergy have as great an intereft in con-
vocation there, as the cathedral clergy. Whereas, in
the province of Canterbury, the lower houfe of convoca-
tion confifteth of twenty two deans (taking in Weft-
minfter and Windfor), twenty four pro&ors of the chap-
ters, fifty three archdeacons, in the whole ninety nine of
the cathedral clergy; and there are but at the fame time
forty four proctors for the parochial clergy. Fobnf. 150,
Wake 34.

8. Anciently the lower clergy fat in the fame houfe

- with the bifhops; and in the province of York, the
bifhops and other clergy do fit in the fame houfe fill,
Fobnf. 149, , :

But
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*But in the province of Canterbury (as hath been faid),
they confift of two houfes; the upper houfe, where the
archbifhop and bifhops fit; and the lower houle, where
the reft do fit. 4 Inff. 322.

And as there are two houfes of convocation, {o there
are two prolocutors, one of the bithops of the higher
houfe, chofen by that houfe ; another of the lower houfe,
and prefented to the bithops, for their proloeutor; 4 fn/.

2
3 > By the ftatute of 8 Hen. 6. c. x. Becaufe the prelates Privileges
and cler gy of the realm called to the convocation, and their fer-
wants and familiars that come with them to fuch convocation,
oftentimes be arrefled molefled and inquieted s our lord the king,
willing to provide for the fecurity and quietnefs of the faid pre-
lates and clergy, at the fupplication of the fame prelates and
clergy, and by the affent of the great men and commons of the
realm, hath ordained and cffablifbed, that all the clergy here-
after to be called to the convocation by the king’s writ, and their
Jervants and familiars, /ba[l for ever bereaftzr fully ufe and
enjoy fuch liberty or defence in coming, tarrying, and return-
ing, as the great men and commonalty of the realm, called or ta
be called to the king’s parliament, do enjoy, and were wont to
enjoy, or in time to come ought to enjoy.

And in the journals of the houfe of lords, we find
feveral applications to their lordfhips. for redrefs in cafes
where this liberty of the convocation-clergy hath been
invaded; which their lordihips have accordingly granted.
Gibf. 931.

10. In convocation, thofe who are abfent, by leave or proxies.
connivance, are allowed to vote by proxy; and the bi-
fhops who hold leffer dignities in commendam, can con-
ftitute any perfon that is member -of the lower houfe to
vote there as their proxy, for fuch deanries or archdea-
conries ds they hold by commendam. Fobn/. 142.

11. Can. 139. Whofoever fhall affirm, that the facred General power.
fynod of this nation in the name of Chrift, and by the
king’s authority -aflembled, is not the true church’of
England by reprefentation; let him be gxcommunicated,
and not reftored until he repent and publickly revoke
that his wicked error.

Can. 140. Wholoever fhall affirm, that no manner of
perfon, either of the clergy or laity, not being themfelves
particularly affembled in the faid facred fynod, are to be
fubjeé to the decrees thereof in caufes ecclefiaftical (nade
and ratified by-the king’s fupreme authority) as not having
given their voices unto them ; let him be excommunicated,

a.nd

4
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and not reftored until he repent and publickly revoke that
his wicked error.

Can. 141. Whofoever fhall affirm, that the facred {y-
nod affembled a2s aforefaid, was a company of {uch per-
fons as did confpire together againft godly and religious
profeffors of the gefpel, and that therefore both they and
their proceedings, in making of canons and conftitutions
in caules ecclefiaftical by the king’s authority as aforefaid,
ought to be defpifed” and contemned, -the fame being
ratified confirmed*and injoined by the faid regal power
fupremacy and authority ; let them be excommunicated,
and not reftored until they repent and publickly revoke
that their wicked error.

- No power to 12. Lord Coke fays, 2 convocation may make confti-
f;;'tdyjhc MR tutions, by which'thofe of the fpiritualty fhall be bound,
for this, that they all, either by reprefentation or in per-

fon, are prefent; but not the temporalty. 12 Co. 73.

And in the cafe of Matthews and Burdett, H. 1 An. In
the primitive church, the laity were prefent at all fynods.
When the empire became chriftian, no canon was made
without the emperor’s confent. The emperor’s confent
included that of the people; he having in himfelf the
whole legiflative power, which our kings have not.
Therefore if the king and clergy make a canon, it binds
the clergy in re ecclefiaftica, but it doth not bind lay-
men; they are not reprefented in convocatiom, their con-
ferit being neither ‘given nor afked. 2 Salk. 412.

Anud in Cox’s Cale, M. 1700. By Wright lord Keeper:
The canons of a convocation do not bind the laity with-
out an a& of parliament. 1 Peere 7. 32. ‘

And finally, in the cafe of AMiddleton and Croft, M. 10
Geo. 2. it was determined by the unanimous refolution of
the courc of king’s bench, that fuch canons do not pro-
prio vigore bind the laity. Str. 1056.
f:;f:fzat'*:ﬁlthe 13. The convocation can do nothing againft the law of
: heland. the Jand; for no part of the law, be it common law, or

ftatute law, can be abrogated or altered without act of
parliament. 12 Co. 73. \
And by the flatute of 25 H. 8. ¢, 19. it is provided,
that no canons, conftitutions, 'or ordinances fhall be made
or put in execution within this realin, by authority of the
convocation of the clergy, which fhall be contrariant or
repugnant to the king’s prerogative royal, or the cuftoms,
faws, or ftatutes of this realm.
Apoeal to the 14. By the 24 H. 8. ¢. 12. (concerning appeals) it is
cosvocauons,  cpadted, that in all caules teflamentary, matrimonial, or

of
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of tithes, depending in the ecclefiaftical courts, which
thill touch the king ; the party grieved may appeal to the
upper houfe of convocation bemg then convocate by the
king’s writ, or next enfuing, within the province; fo
that fuch appeal be taken, by the party grieved within
fifteen days next after judgment given: and that deter-
mination fhall be final, {5 as that the matter fo determined
fhall never-after come in queftion and debate, to be exa-
mined in any other court.

15. The convocation ufually continueth during the
time. of parliament ; but, as Dr. Warner obferves, the
parliament and cunvocation are feparate bodies, indepen-
dent on one another, and calfed together by different writs;
and therefore the d1Fo.unon of the parliament doth not
seceflarily, or in any relpe, diffolve the convocation ;
fo that they may continue to fit longer than the parlia-
ment if'the king pleales. 2 Warn. 535.

16. Findly, the clergy having continued to tax them-
felves in convocation as aforefaid, thefe affemblies were
regularly kept up till the aé of the 13 C. 2. ¢. 4. was
pafled, when the clergy gave their laft fubfidy; it being
then judged more advantageous to continue the taxing them
by way of aland tax and poll tax, as it had been in the
time of the long parliament during the civil wars.  Gilb.
Exch. 56,

And in the year 1664, by a private agreement between
Sheldon archbifthop and the lord chancellor Clarendon
and other the king’s minifters, it was concluded, that the
clergy fhould filently wave the privilege of taxing their
own body, and permit themfelves to be included 1n the
money bills prepared by the commons. And this hath
made convocations unneceflary to the crown, and incounfi-
derable in themflelves, 2 ¥arm. 611, 612.

And fince that time the clerzy bave been allowed to
vote in chufing knights of the fhire, as other frecholders,
which in former times they did not.  Fohaf. 150.

And from that time the convocation hath never pafled
any {ynodical aét; and from thenceforth until the year

« 1700, for the moft part they were only called, and very
" rarely did fo much as mcet together in a full body, and
with the ufual folemnity. *{is true that daring the re-
mainder "of king Charles the fecond’s reign, when the
office of prolocutor was void by death or promotion, fo
many of the lower houfe came tozether as were thought
futhcient to chufe a new one, and thofe members that

were about the town commonly mer, duitng parliament,

once
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once a week, had prayers read, and were formally eon-
tinued till the parliament was diffolved, and the convo-
cation together with it. And inking James the fecond’s
time, the writs illued out of courfe, but the members did
not meet. In the year 1689, after the acceffion of king
William and queen Mary to the throne, a convecation
was not only called, but began to fit in due form ; but
their refolutions came to nothing. And from thencé till
the year 1700, they were only called, but did not meet :
but in that year, and ever fince, at the meeting of the
parliament, the convocation of the clergy hath likewife
been folemnly opened, and the lower clergy have been
permitted to form themfelves into a houfe, and to chufe
their prolocutor ; nor have they been finally difmiffed fo
foon as that folemnity was over, but continued from time
to time, till the parliament hath broke up or been dif-
folved. And now it feems to be agreed, that they are
of right to be aflembled concurrently with parliaments,
and may a& and proceed as provincial councils, when his

- majefty in his royal wifdom fhall judge it expedient,

Fobnf. 1415 25 3

Cope.

CO P E fignifieth in general a canopy, or vaulted co-
vering ; and from thence feemeth to have been tranf-
ferred to denote that veftment of the priefts, which co-
vereth the back and thoulders, |

Co0byp.

Corody is an allowance of meat, bread, drink, money,
cloathing, lodging, and fuch like neceflaries for fuf«
tenance. Terms of the Law,

It is fometimes certain, where the certainty of things
is fet down ; fometimes uncertain, where the certainty is
not fet down, 14,

Some corodies began by grant made by one man to
another ; and fome are of common right, as every foun-
der of abbies or religious houfes had authority to alifign

uch
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fuch in the faid houfes for fuch perfons as he fhould ap-
point. Zd.

Corodies are turned into penfions and money at this
day. Wed b. 2. ¢. 2.

Corfe prefent. See ortuaty.
Council. See Spnod.

Courts.

HIS title treateth only of the jurifdi@ion of the

ecclefiaftical courts in general; the law concern-
ing the feveral particulars, is inferted under the refpective
titles ;: as concerning the feveral kinds of courts, under
the titles confiflory, convocation, vifitation, arches, audience,
prerogative, faculty, peculiar; concerning the officers, un-
der the titles archdeacon, chancellory commiffary, vicar general,
official, furrogate, advocate, regifier, proflor, apparitor; con=
cerning the praéice and manner of proceeding, under the-
titles caveat, libel, citation, evidence, fentence, fees, appeal,
probibition, confultation; concerning the judgment and’ex-
ecution of the {entence, under the titles penance, fufpenfion,
excommunication, interdiél, deprivation, degradation, fequefira-
tion; and fuch like.

1. For the firft three hundred years after Chrift, the Origin ofthe ecs
diftinétion of ecclefiaftical or {piritual caufes, in point of ;!effa“ic.alj“’if'
jurifdiction, did not begin; for at that time no fuch dif- o genes
tinGtion was heard of in the chriftian world ; for the
caufes of teftaments, matrimony, baftardy, adultery, and
the reft, which are called ecclefiaftical or fpiritual ¢caufes,
were merely civil, and determined by the rules of the
civil law, and fubject only to the jurifdiction of the civil
magiftrate. But after the emperors were become chrif-
tian, out of a zeal and defire they had to grace and !on-
our the learned and godly bifhops of that time, they wcre
pleafed to fingle out certain fpecial caufes, wherein they

ranted jurifdi¢tion to bithops ; namely, in cafes of tithes,
%ecaufe paid to men of the church; in caufes of matri-
mony, becaufe marriages were for the moft part folemni-
zed in the church; in caufes teftamentary, becaufe tefta-
ments were many titnes made iz gxtremis, when church-
3 men
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men were prefent giving fpiritual comfort to the teflator,
and therefore they were thought the fitteft perfons to take
the probates of fuch teftaments : And fo of the reft.  Yet
thefe bifhops did not then proceed in thefe cautes according
to the canons and decrees of the church (for the canon Liw
was noc then made), but according to the rules of the im-
perial law, and as the civil. magl;hdte proceeded 1n other
caufes. Dav. 95.

Accordingly in this kingdom, in the Saxon times,
before the Norman conquett, there was no diftinction of
jurifdiétions ; but all matters, as well fpiritual as tempo-
ral, were determined in the county court called thz fhe-
riff’s tourn, where the bifhop and earl (or in his abfence
the fheriff) fat together; er elfz in the hundred court,
which was held in like manner before the lord of the hun-
dred and ecclefiaftical judge. Examin. of the fcheme of ch.
pow. 15.  Duck 307. 1 Warn. 274. 2 8till. 14. God,
g6.  Fobnf 246,

For the eccleuafhcal officers took their limits of jurif-
diGion, from a like extent of ‘the civil powsers.  Moft of
the old Saxon bifhopricks were of equal bounds with the
diftin& kln(xdoms. The archdeaconries, when firft fec-
tled into loc cal diftrilts, were commonly fitted to the re-
fpe&tive counties, And rural deanries, before -the con-
que\?’c, were correfpondent to the political tithings. Their
ipiritual courts were held, with a like reference to the ad-
miniftration of civil juftice. The {ynods of each province
and diocefe were held at the difcretion of the metropolitan
and the bifhop, as great councils at the pleafure of the
prince. The vifitations were firlt united to the cvil in-
quifitions in each county; and afterwards, when the
courts of the earl and bithop were feparated, yet {1l the
vifitations were held like the theriff’s tourns twice a year,
and like them too after eafter and michaelmafs, and &l
with nearer likenefs the greater of them was at eafter,
The rural chapters were alfo held like the infcricr courts
of the hundred, every three weeks; then, andlike them too,
they were cnanced into monthly, and at laﬁ into quarterly

‘meetings. Nay, and a prime vifitation was held com-

monly, like the prime folcmote or fheriff’s tourn on the
very calends of May. Ken, Eecl. Syn. 2373, 4.

And accordingly Sir Henry bpelman ob{erves, that the
bithop and the earl fat together in one court, and heard
jointly the caufes of church and commonweallh .as they
yet do in parliament. And as the blfhop had thce in
w2 year two general fynods, wherein all the clerg y of his

dioe ele
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diocefe of all forts were bound to refort for matters con-
cerning the church; fo alfo there was twice in the year
a general affembly of all the fhire for matters concerning
the commonwealth, wherein without exception all kinds
of eftates were required to be prefent; dukes, earls, ba-
rons, and fo downward of the laity ; and efpecially the
bithop of that diocefe among the clergy. Fer in thofe
days the temporal lords did often fit in fynods with the
bifhops, and the bithops in like manner in the courts of
the temporalty, and were therein not enly r’xcceﬂ'ary, but
the principal judges themfelves. Thus by the laws of
king Canutus, “ the {fhyre-gemot (for fo the Saxons called
this allemb! iy of the whole fhlre) thall be kept twice a
year, and oftner if need require, wherein the bifhop and
the aiderman of the fhire fhall be prefent, the one to teach
the laws of God, the other the law of the land.” And
among the laws of king Henry the firft, it is ordained ;
¢¢ firft, let the laws of true chriftianity (which we call the
ecclefiaftical) be fully executed with due fatisfaction;
then let the pleas concerning the king be dealt with; and
laftly, thofe between party and party: and whomfoever
the church fynod fhall find at variance, let them either
make accord between them in love, or fequefter them by
their fentence of excommunication.” Whereby it appear-
eth, that ecclefiaftical caufes were at that time under the
cognizance of this court. But thefe, he fays, he takes
to be fuch ecclefiaftical caufes, as were grounded upon
the ecclefiaftical laws made by the kings themfelves for
the government of the church (for many fuch there were
in almoft every king’s reign), and not for matters rifing
out of the Roman canons which haply were determinable
_only before the bifthop and his minifters. And the
bithop firft gave a folemn charge to the people touching
ecclefiaftical matters, opening unto them the rights and
reverence of the church, and their duty therein to-
wards God and the king, according to the word of Ged,
Then the alderman in like manner related unto them the
laws of the land, and their duty towards God, the king,
and commonwealth, according to the rule and tenure
thereof.  Religuie Spelm. 13, 53, 54.

3. The feparation of the ecclefiaftical from the tempo- William the
ral courts, was made by Williamthe conqueror. ~And as §naurore
from thence we are to date this great alteration  in our rations #
conftitution ; it is adjudged neceflary to recite the charter
of [epax'a};io;_l verbatim; which 1s as followeth :
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¢ WiLLELMDS, Dei gratia, rex Anglorum, R. Bainarde
et G. de Magnavilla, et P. de Valoines, ceterifque meis
fidelibus de Effex et Hertfordfchire et de Middlefex, falu-
tem. Sciatis vos omnes, et ceteri mei fideles qui in An-
glia manent, quod epifcopales leges, quz non bene, nec
fecundum fanétorum canonum przcepta, ufque ad mea
tempora in regno Anglorum fuerunt, communi concilio,
et concilio archiepifcoporum et epifcoporum, et abbatum,
et omnium principum regni mei, emendandas judicavi.
Propterea mando, et regia auctoritate precipio, ut nullus
epifcopus, vel archidiaconus, de legibus epifcopalibus am-
plius in Hundret placita teneant; nec caufam quz ad re-
gimen animarum pertinet, ad judicium fecularium homi-
num adducant: fed quicunque fecundum epifcopales le-
ges, de quacunque caufa vel culpa interpellatus fuerit, ad
locum quem ad hoc epifcopus elegerit et nominaverit,
veniat; ibique de caufa vel culpa fua refpondeat, et non
fecundum Hundret, fed fecundum canones et epifcopales
leges, et reCtum Deo et epifcopo fuo faciat. Si vero aliquis,
per fuperbiam elatus, ad juftifiam epifcopalem venire con-
tempferit, et noluerit; vocetur femel, et fecundo, et ter-
tio: Quod fi nec fic ad emendationem venerit, excom-
municetur; etfi opus fuerit ad hoc vindicandum, fortituda
et juftitia regis vel vicecomitis adhibeatur: Ille autem
qui vocatus ad juftitiam epifcopi venire noluerit, pro una-
quaque vocatione legem epifcopalem emendabit, Hoc
etiam defendo, et mea au&toritate interdico, ne ullus vice-
comes aut prepofitus, feu minifter regis, nec aliquis lai-
cus homo, de legibus qua ad epifcopum pertinent, fe in-
tromittat; nec aliquis laicus homo alium hominem fine
juftitia epifcopi ad judicium adducat: Judicium vero in
nullo loco portetur, nifi in epifcopali fede, autin illo loco,
quem epifcopus ad hoc conftituerit.” Spelm. V. 2. p. 14.
This charter, Mr Selden fays, was recited jn a clofe roll
of king Richard the fecond, and then confirmed. 87, 66q.
4. For upon the conqueft made by the Normans, the
pope took the opportunity to u{furp upon the liberties of
the crown of England. For the conqueror came in with
the pope’s banner, and under it won the battle.  Where-
upon the pope fent two legates into England, with whom
the conqueror called a fynod, depofed Stigand archbithop
of Canterbury becaufe he had not purchafed his pall from
Rome, and difplaced many bithops and abbots to make
room for his Normans. This admiffion of the popes le-
gates, firft led the way to his ufurped jurifdiction in Eng-
iand; yet no decrees pafled or were put in execution,
' ' touching
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touching matters ecclefiaftical, without the royal aflent;
nor would the king fubmit himfelf in point of fealty to the
pope, as appears by his epiftle to Gregory “the f{eventh.
et in his next fucceflor’s time, namely, in .the time of
king William Rufus, the pope by Anfelme archbithop of
Canterbury attempted to draw appeals to Rome, but pre-
vailed not. Upon this occafion it was, that the king told
_Anfelme, that none of his bithops ought to be fubjelt to
the pope, but the pope himfelf ought to be fubje to the
emperor ; and that the king of England had the fame
ahfolute liberty in his dominions, as the emperor had in
the empire. Yet in the time of the next king, to wit,
king Henry the firft, the pope ufurped the patronage and
donation of bifhopricks, and of all other benefices eccle-
fiaftical. At which time Anfelme told the king, that the
patronage and inveftiture of bithops was not his right,
becaufe pope Urban had lately made a decree, that no lay
perfon fhould give any ecclefiaftical benefice, And after
this, at a fynod held at London, in the year'1107, a de-
cree was made, unto which the king aflented (faith Mat-
thew Paris), that from thenceforth no perfon fthould be
invefted in a bithoprick by the giving.of a ring and paf-
toral ffaff, (as had been before), nor by any lay hand.
Hereupon the pope granted, that the archbifhop of Can.
terbury for the time being fhould be for ever legatus na-
tus : And Anfelme for the honour of his fee obtained, that
the archbifhop of Canterbury thould in all general coun-
cils fitat the pope’s foot, as alterius orbis papa, or pope of
this part of the world. Yet after Anfelme’s death, this
fame king gave the archbithoprick of Canterbury to Ro-
dolph bifhop of London, and invefted him by the ring and
paftoral ftaff'; and this, becaule the fucceeding popes had
broken pope Urban’s promife, touching the not fending
of legates into England, unlefs the king thould require it.
And in the time of the next fucceeding king, to wit, king
Stephen, the pope gained appeals to the courtof Rome ; for
ina fynod at London, convened by Henry bithop of Win-
chefter the pope’s legate, it was dccreed, that appeals
thould be made from provincial councils to the pope : be-
fore which time, appeals to Rome were not in ule. Thus
did the pope ufurp three main points of jurifdiétion, upon
three feveral kings after the conqueft (for of king Whle
liam, Rufus pe could gain nothing), viz. upon the con~
queror, the fending of the legates or commifiioners to hear
and determine ecclefiatical caufes ; upon Henry the firft,
the donation and inveftiture of bifhopricks and other be-
nefices ; and upon king Stephen, the appeals to the court
Vor. 1L ’ D of
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of Rome. And in the time of king Henry the fecond,
the pope claimed exemption of clerks from the fecular
power. And, finally, in the time of king Jobn, he took
the crown from off the king’s head, and compelled him to
accept his kingdom from the pope’s donation. God. 6.

Oppofed by the §. Neverthelefs all this obtained not without violent

fm";‘s ofpro- firyggle and oppofition : And this caufed the ftatutes of

Ron, Provifors to be made, in the reigns of king Edward the
third and king Richard the fecond. By the former of
which, (namely, the flatute of the 27 Ed. 3. c. 1.} it is
enafled as followeth :

Becaufe it is fbewed to our lord the king, by the grievous
and clamorous complatnts of the great men and commons of the
realm, bow that divers of the people be drawn out of the
realm, to anfwer of things whereof the cognizance pertaineth
ts the king's court 5 and alfo that tle judgments givenin the fame
court be impeached in another court, in prejudice and difberifon of
our lord the king and of his crown and of all the people of bis
faid realm, and to the undoing and deflyuclion of the common law
of the fame realm at all times ufed : IWhereupon, upon good
deliberation bad with the great men and other men of bis faid
council, it is affented and accorded, that all the people of the
king’s ligeance. of what condition that they be, which fbalt
draw any out of the realm in plea, whereof the cognizance
pertaineth to the king’s courty or of things whereof judgments
be given in the king’s court, or which do fue in any other
court fo defeat or impeach the judgments given in thé king’s
courty fhall have a day, containing the fpace of two months,
by warning to be made to them, to appear before the king
~and bis council, or in bis chancery, or before the king’s juflices
‘of the one bench or the other, or Lafore other the king’s juf-
tices which 1o the fame fhall be deputed, to anfwer in their
proper pevfons to the king, of the contempt done in this be-
palf. And if they come not at the faid day in  their proper
perfon to be at the law s they, their procurators, attornies,
executors, notaries, and maintainors, fhall from that day forth
be put out of the king’s proteliion, their lands and goods for-
Jeit to the king, and their bodics whersfosver they may be
Jound fball be taken and imprifoned and ranfomed at the Fing’s
will, and upon the [ame a writ fhall be made to take them by
their bodies, and to feize their lands goods and pofféffions into
the king’s bands ; and if it be rcturned that they be not found,
they fball be put in exigent and outlawed. Prouided, that at
what time they come before they be outlawed, and will yield
them to the king’s prifon to be juftfied by the law, and to re-
eeive that which the court fhall award in this bebalf, they
Jhall be thercto rsccived; the forfeiture of lands and goods

abiding
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abiding “ir: their force, if they do not yield them within the [aid
two months as is aforefaid.

And by the other ftatute, viz. 16 Ric. 2. ¢. 5. (which
the pope called execrabile flatutum, and the paffing thereof
Ja@dum et turpe facinus) it is enalted, that if any fball pur-
chafe or purfue, or caufe to be purcbaﬁd or purfued, in the court
of Rome or elfewhere, any tranflations of prelates, procefes,
Jentences of cxcommunication, bulls, infiruments, or any other
things whatfocver which touch the king, againfl him, bis crown,
and bis regality, or bis realm ;5 and they which bring within the
realm, or them receive, or make thereof notification, or any other
execution fwbalfaewr within the fmd realm or without : they,
their notaries, procurators, maintainors, abettors, fautors, and
counfellors, fball be put out of the king’s protection, and their
lands and goods forfetted to the king, and they fball be attached
by their bodies if they may be found, and brought before the king
and his council, there to anfwer to the cafes aforefaid, or procefs
Jhall be made againfi them by premunire facias, in manner as
it is contained in other flatutes of provifars ; and other which do
Jfue in any ather court in derogation of the regality of our lird
the king.

They are called sther courts (lord Coke fays), either be-
caufe they proceed by the rules of other laws, as by the
canon or civil law; or by other trials than the common
law doth warrant. For the trial warranted by the Jaw of
England for matters of falt, is by verdit of twelve men
before the judges of the common law of matters pertain-
ing to the common law, and not upon 'examination of
witnefles in any court of equity. So as thofe other courts
are either fuch as are governed by other laws, or fuch as
draw the party to another kind of trial. 3 Inft. 120.

And where the ftatute of the 16 R. 2, faith, “in the
¢¢ court of Rome or elfewhere”; (altho’ it may {eem to be
meant and conccived of the places of remove which the
popes uled in thofe days, being fomctimes at Rome in
Italy, fometimes at Avignon in France, fometimes in
other places, as by the date of the bulls and other pro-
ceedings'in that age may be feen:) Yet this exprefiion,
he faith, doth include alfo the ecclefiaftical and other
courts within this realm, for matters which belong to the
cognizance of the common law ; as where a bithop de-
prives an incumbent of a donative; or excommunicates
a man for hunting in his parks; or where commiffioners
of fewers imprifon a man for not releafing 2 judgment at
law. 31yt 120. Rid.167. 1 Haw.51 .

But it feemeth, that the fuit in thefe courts for a mat-
ter which appears not by the libel it felf, but only by the

2 deiendant’s
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defendant’s plea or other matter {ubfequent to be of tem-
poral cognizance {as where a plaintiff libels for tithes, and
the defendant pleads that they were fevered from the nine
parts, by which they become a lay fee), is not within the
ftatute, becaufe it appears not that either the plaintiff or
the judge knew that they were fevered. 1 Haw, 52.
Abolited in the 0. Afterwards (upon the dawn of the reformation) by
reign of King  the ftatute of the 24 Hen. 8. c. 12. it 1s recited as fol-
Henry the loweth « Where by divers fundry old authentic hiffories and
eiehth ; and the ° . . . i ) .
kingdecla.ed to chronicles, it is manifofily declaved and exproffed that this
be the fupreme yoqlin of England is an empire, and fr hath been accepted in
bead and foun- o ovorld, governed by one fupreme head and king, baving dig-
tain of juridice 5> £ }"‘ /P ; e £ Gl
tion, nity and royal efate of the imperial crown of the fame 5 unto
whem a bady politick compalt of all forts and degrees of pecple,
divided in terms and by names of [piritualty and temporalty,
been bounden and cwen, to bear next ta God, a natural and
bumble obedience 5 be being alfo inflitute and furnifbed, by the
goodnefs and fufferance of almighty God, with plenary whele and
intire powey ?rf—emimznce authority prerogative and Jurifdic-
tion, to render and yield juflice and final determinationy to all
manner of folk tcfiants or fubjelis within this his realm, in all
caufes mailers debates and contentions bapzening to eccur infurge
or begin within the limits thereof, without reflraint or provo-
cation to any foreign princes or potentates of the world; the bo-
dy [piritual whereof bating power, when ary canfe of the law
divine happened to come in queflion, or of (piritual learning,
that it was detlared interpreted and fhewed by that part of the
Jfaid body politick, called the [piritualty, now being ufually called
the englifi> church, which always hath been reputed, and alfs
Jound of that fort; that both for knowledge integrity and fofi-
ciency of mimbery it hath always been thought, and is al/5 at
this hour, fuflicient and meet of it jelfy without the intermed-
dling of any exterisr perfin or perfonsy to declare and deterinine
all fuch doubts, and to adminifler all Juch cffices and daties, as
to their rooms [piritual deth cpperiain : Jor the due adminiftya-
tion whereof, and to keep them from corruption and finifler af -
Jection, the king’s moft nible progeniters, and the anteceffirs of
the nables of this realm, have [ufficiently endowed the faid
church, borh with honour and poff. s 5 and the laws temporal
Jor trial of property of lands and goods, and for the corfervation
of the pecple of this realm in unity and peace, withsut repine or
Jpoily were and yet are adminifired adjuiged and exccuted by
Jundry judges and minifiers of the ather part of the faid body po-
diticky called the temporalty ; and both their authoriiies and ju-
rifditiions do conjoin together in the due adminiflration of juf~
tice, the one to belp the sther. :

And
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And accordingly, lord Coke, treating of the king’s ec-
clefiatical laws, faith as followeth : By the ancient laws
of this realm, this kingdom of England is an abfolute
empire and monarchy, confifting of one head, which is
the king, and of a body politick, compact and compound-
d of many and almoft infinite feveral and yet well agree-
ing members. All which the law divideth into two ge-
neral parts, that is to fay, the clergy and laity, both of
them next and immediately under God fubjeét and obe-
dient to the head. Alfo the kingly head of this politick
body is inftituted and furnifhed with plenary and intire
power prerogative and jurifdiction, to render juftice and
right to every part and member of this body, of what ef-
tate, degree, or calling foever, in all caufes ecclefiaftical
or temporal ; otherwife he fhould not be a head of the
whole body. And as in temporal caufes, the king by the
mouth of his judges in his courts ofJuf’nce doth judge and
determine the fame by the temporal laws of England; fo
in caufes ecclefiaftical and fpiritual, as namely, blafphe-
my, apoftacy from chriftianity, herefies, fchifms, ordering
admiffions, inftitutions of clerks, celebration of divine
fervice, rights of matrimony, divorces, general baftardy,
fubtraction and right of uthes, oblations, obventions, di-
lapidations, reparation of churches, probate of teftaments,
adminiftrations and accounts upon the fame, fimony, in-
cefts, fornications, adulteries, folicitation of chaftity, pen=-
fions, procurations, appeals in ecclefiaftical caufes, com-
mutation of penance, and others, (the cognizance where-
of belongeth not to the common laws of 'England), the
fame are to be determined and decided by ecclefiaftical
judges, according to the king’s ecclefiaftical laws of this
realm. For as the Romans, fetching divers laws from
Athens, yet being approved and allowed by the ftate there,
called them notwithftanding the civil law of the Rom. . 53
and as the Normans, borrowing all or moft of their laws
from England, yet ftyled them by the name of the laws
or cuftoms of Normandy ; fo albeit the kings of England
derived their ecclefiaftcal laws from others, yet fo many
as were approved and allowed here, by and with a genzral
confent, are aptly, and rightly called The king’s ecc!e-
fiaftical laws of England ; which whofoever fhalt d deny, h
denieth that the king hath plenary-power te deliver Juf.
tice in all caufes to all his fubjects, or to punifh all crimes
and offences within his kingdom, for that the deciding of
matters {o many and of fo great importance, are not with-
in the cognizance of the common Jaws; which to deny,
doth lmpor: that the king is no compleat monarch nor
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head of the whole and intire body of the realm.  § Co.
Cawdrie’s cafe. . R ]

And certain it is (he faith in another place) that this
kingdom hath been beft governed, and peace and quiet
preferved, when both parties, that is, when the juftices
of the temporal courts, and the ecclefiaftical judges, have
kept themfclves within their proper jurifdition, without
incroaching or ufurping one upon another; and where
fuch encroachments or ufurpations have been made, they
have been the feeds of great trouble and inconvenience.

4 Infl. 321.

And in the preamble of the ftatute of the 25 Hen. 8.
¢. 21.'it is recited, that this realm, recognizing no fuperior
under God but only the king, hath been and is free from fub-
jetion ta any man’s laws, but only to fuch as have been devifed
made and obtained within this realm, for the wealth of the
fame, or to fuch other, as by fufferance of the king and his pro-
genitors, the people of this realm have taken at their liberty by
their own confent to be ufed amongf! them, and have bound
themfelves by long ufe and cuflom to the obfervance of the fame,
not as to the obfervance of the laws of any foreign prince poten-
tate or prelate, but as to the cuffomed and ancient laws of this
realm, originally eflablifbed as laws of the fame, by the faid
Jufferance confents and cuflom and none otherwife.

And according hereunto lord Hale faith, that neither the
canon nor the civil law have any obligation as laws within
this realm, upon any account that the popes or emperors
made thofe laws canons refcripts or determinations, or

-becaufe Juftinian compiled their body of the civil law,

and by his ediéts confirmed and publithed the fame as au-
thentical, or becaufe this or that council or pope made
thofe or thefe canons or decrees, or becaufe Gratian or
Gregory cr Boniface or Clement did (as much as in them
lay) authenticate this or that body of canons or conflitu-
tions; for the king of England doth not recognize any
for authority as {uperior or equal to him in this kingdom,
neither do any laws of the pope or emperor, as they are
fuch, bind here: but all the firength that either the papal
or imperial laws have obtained in this kingdom, is only
becaufe they have been received and admitted either by the
confent of parliament, and fo are part of the ftatute laws
of the kingdon1, or elfe by immemorial ufage-and cuftom
in fome particular cafes and courts,-and no otherwife;
and therefore fo far as fuch laws are received and allowed
of here, fo far they obtain and no farther; and the au-
thority and force they haye here is not founded on, or de-

rived
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rived from themfelves; for {o they bind no niore with us,
than our laws bind in Rome or Ttaly. But their autho-
rity is founded merely on their being admitted and re-
ceived by us, which alone gives them their authoritative
effence and qualifics their obligation.  Hale’s Hijl. of the
Com. L. 27.

And hence it is, that even in thofe courts where the
ufe of thofe laws is indulged, according to that reception
which hath been allowed ; if they exceed the bounds of
that reception by extending themfelves to other matters
than hath been allowed to them, or if thofe courts pro-
ceed according to that law when it is controlled by the
common law of the kingdom, the common law doth and
may prohibit and punifth them, And it will not be a fuf-
ficient an{wer for them, to tell the king’s courts, that
Juftinian or pope Gregory have decreed otherwife. For
we are not bound by their decrees further, or otherwife,
than as the kingdom here hath as it were tranfpofed the
fame into the common and municipal laws of the realm,
either by admiffion of, or by enaéting the {fame, which is
that alone which can make them of any force in Eng-
land. 74, 28.

But notwithflanding all this, it is well known, that
this nation under the Romans was governed wholly by
the civil Jaw for the fpace of upwards of three hundred
years ; and this, long before the Norman, Danifh, or
Saxon revolutions. So that perhaps it may as juftly be
obferved, that fome parts of the civil law which are ftill
in ufe within this realm, are the remains of the ancient
Roman law never from hence entirely abolithed, as that
other parts of it have been admitted (or rather re-admit-
ed) .from time to time by the princes of this realm, as
the ftudy of the civil law prevailed, or as the equity and
juftice of that law in certain cafes merited the adoption
of the legiflature,

7. Every bihap, by his eleétion and confirmaticn, even Appointment of
before confecration, hath ecclefiaftical jurifdiction annex- officers in the

. g . . AR ecclefiaftical
ed to his office, as judex ordinarius within his diocefe; and (g,
divers abbots anciently, and moft archdeacons at this day,
by ufage, have had the like jurifdi¢tion, within certain
limits ‘and precinéts. Hale's Hiff. of the Com. L. 30.

By a contftitution of archbifhop Chickely it is injoined
as follows: To remove the fcandals brought upon the
authority of the church; we, following the footfteps of
the holy canons, do decree, that no ceré married, not bi-
gamus, nor layman, thall upon any pretence, in his own
ww Das name
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name or in the name of any other, exercife any fpiritual
jurifdiction ; nor in caufes of corretion, where the pro-
ceedings are for the health of the foul or where the judge
proceedeth ex gffcio, thall in any wife be a fcribe or re-

- gifter or keeper or the regiftry of fuch corre@ions : And if

any ordinary inferior to the bithop or other perfon having
ecclefiaftical jurifdi&tion, fhall admit or fufter any fuch
perfon to exercife any {uch office as aforefaid, he thall be
ipfo faéto fufpended from the exercife of his office and ju-
rifdi&ion and from the entrance of the church; and all
citations, procefles, fentences, alts and other proceedings
had or made by fuch clerks married, bigami, or laymen,
thall ipfa fatto incur the fentence of the greater excommu-
nication. Lind. 128.

But by the ftatute of the 37 H. 8. c. 17. it is thus en-
afied: In mofl humble wife fhew unto your highnefs, your moft
Faithful humble and obedient jubjecls the lords [fpiritual and
temporal and the commons of this. prefent parliament affembled,
that where your mofl royal majefly is and bath always juflly
been by the word of God fupreme head in earth of the church of
England, and bath full power and authority to correlt punifb
and reprefs all manner of herefies errors vices fins abufes idola~
tries hypocrifics and fuperfiitions [prung and growing within
the [ame, and ta cxercife all other manner of jurifdiclions com-
anonly called ecclefiaflical jurifdittion s neverthelefs the bifbop of
Rome and bis adberents, minding utterly as much as in him
lay to abolifb obfcure and deleix fuch power given by God to the
princes of the earth, whereby they might gather and get to them-
Jelwes the govermment and rule of the world, bave in their
councils and fynods provincial made divers ordinances and con-
Jlitutionsytiat no lay or married man fhould exercifeany jurifdics
tion ecclefiaflicaly nor fhall be any judge or regifier in any court
commonly called ecclefiaftical court, left their falfe and ufurped
power which they pretended and went about.ta have in Chrift’s
church fhould decay, wax vile, and of no reputation, as by the
faid councils and conflitutions provincial appeareth, which fland-
ing and remaining in their effelt, not abolifbed by your grace’s
laws, did found to appear to make greatly for the faid ufurped
power of the faid bifhop of Rome, and to be direftly repugnant
to your majcfty as fupreme bead of the church and prersgative
royaly your grace being a layman; and albeit the faid ordi-
vances and cinflitutions by a flatute made in the five and
twentieth yeur of your maft noble reign be utterly abolifbed fruf
trate and of none effeét, yet becanfe the contrary is not ufed noy
put in praclice by the archbifbops bifhops archdeacons and other
ecclefiaftical perfor s, who have no manner of jurifdiction eccle
Juaflical but by and from your royal majefly, it addeth or at lea}

ay
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may give accafion to fome evil difpofed perfons to think the pre-
ceedings and cenfures ecclefiaflical made by your highnefs and your
wicegerent officials commiffaries judges and vifitators, being alfp
lay and married men, to be of little or no effecl; but forafmuch
as your majefly is the only and undoubled fupreme bead of the
church of England, to whom by hely feripture all authority and

power is wholly given to hear, and determine all manner of

caufes ecclefiaflical, and to correl? vice and fin whatfoever, and
10 all fuch perfons as your majefly [fhall appoint thereunto: In
confideration thereof, as well for the inftructions of ignorant
perfons as alfo to avaid the occafion of the opinion aforefaid, and
the fetting forth of your prerogative royal and fupremacy, it may
therefore pleafe your highnefs that it may be ordained and en-
atled by authority of this prefent parliament, that all and fingy-
lar perfons, as well lay as married, being do&tors of the civil
law lawfully create and made in any univerfity, wha fball be
appointed to the office of chancellor, vicar general, commiffary,
sfficial, feribe, or regifier, may lawfully execute and exercife alf
manner of jurifdiction commonly called ecclefiafiical jurifdition,
gnd all cenfures and coercions appertaining or in any wife belong-
ing to the fame, albeit fuch perfon or perfons be lay,married,qr un-
married, fothat theybe doctorsof the civil law as is aforefaid ; any
law, conflitution, or ordinance 1o the contrary notwithflanding.

In the cafe of /Walker and Sir Fobn Lamb, T. 8 Charl,
One queftion was, whether the patent of the office of
commiflary to the plaintiff, who was a lay perfon, and
not a doftor but a batchelor only of the civil law, was
good, or was reftrained by this ftatute. And as to that
point, all the court conceived, the grant was good ; for
the ftatute doth not reftrain any fuch grant ; and it is but
an affirmance of the common law, where it was doubt-
ed if a lay or married perfon might have fuch offices; and
to avoid fuch doubts, this ftatute was made, which ex-
plains, that fuch grants were good enough ; and it is,but
an affirmative ftatute, and there is no reftriion therein ;
And altho’ doétors of the law (tho’ lay perfons or mar-
ried) fhall have fuch offices, yet that is not any reftriction
that none others fhall have them but doctors of the law ; and
the ftatute mentions as well regifters and f{cribes as com-
miflaries, and that a doftor of the law fhall have thofe of.
fices, yet in common experience fuch perfons as are mere-
ly lay and not-doctors have exerciled fuch offices. Where-
fore they refolved, that the grant was well enough. Cro,
Car. 258,

By Can. 127. No man fhall be admitted a chancellor,
commiffary, or official, to exercife any ecclefiattical jurif-
dlét‘Ong
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diGion, except he be of the full age of fix and twenty years

" at the lealt, and one that is larned in the civil and ecclefiaf~

tical laws, and is at the leaft a mafer of arts, or batchelor of
law, and is reafonably well praé&ifed in the courfe thereof,
as likewife well affe@ed and zealoufly bent to religion,
touching-whofe life and manners no evil example is had ;
and except before he enter into or execute any fuch office,
he fhall take the oath of the king’s fupremacy in the prefence
of the bifhop, or in the open court, and fhall fusfcribe to
tke thirty nine articles, and fhall alfo fwear that he will to the
uttermoft of bis underflanding deal uprightly and jujtly in his of-

fice, without refpeé? of favour or reward; the faid oaths and

fubfcription to be recorded by a regifter then prefent.

~ By the ancient canon law, no perfon was to be a proftor
unlefs he were feventeen years of age; nor judge unlefs
he were, of the age of twenty five. G4/l ¢87.

And by Can. 128. No chancellor, commiflary, arch-
deacon, official, or any other perfon ufing ecclefiaftical
jurifdiétion, fhall fubflitute, in their abfence, any to keep
court for them, except he be either a grave minifter and a
graduate, or a licenfed publick preacher, and a beneficed
man near the place where the courts are kept, or a bat-
chelor of law, or a mafter of arts at leaft, who hath fome
1kill in the civil and ecclefiaftical law, and is a favourcr
of true religion, and a man of modeft and honeft conver-
fation ; under pain of fufpenfion, for every time that they
offend therein, from the execution of their offices for the
fpace of three months toties quoties : and he likewife
that is deputed, being not qualified as is before exprefled,
and yet fhall prefume to be a fubftitute to any judge, and
fhall keep any court as aforefaid, fhall undergo the fame
cenfure in manner and form as is before exprefled.

By the 5 & 6 Ed. 6. c. 16. If any perfon fhall bargain
or fell any office, or depusation of any office or any part there-
of 5 or take any reward, promife, covenant, bond, or other af-
furance to recerve any profit, direétly or indireétly, for the fame,
or to the intent that any perfon fbould have or enjoy the fame ;
which faid office fhall in any wife concern the adminifiration or
execution of juftice 5 he fhall forfeit all bis intereft therein, and
right of nomination thereunto 5 and he who fhall give or puy or
make fuch promife or agreement as aforefaid, fball be difabled in
the law to have and enjoy the fame; and fuch bargain fball be
void. But alls done by fuch officer fo offending, before be be
removed, fball be good in law,

Any



Courss.

Any ofice] In Dr. Trevor’s cafe, H. 8 Fa. It wasre-
folved by the opinion of the jutftices, upon a reference un-
to them by the lord chancellor, that the office of chancel-
lor, regifter, and commiffary in the ecclefiaftical courts, are
within this ftatute, Which ftatute being made for avoid-
ing of corruption in officers, and for the advancement of
perfons more worthy and fufficient to execute the faid
‘offices by which juftice and right fhall be advanced, fhall
be expounded moft beneficially to fupprefs corruption.
And inafmuch as the law allows ecclefiaftical courts to
proceed in the cafe of blafphemy, herefy, fchifm, inconti-
nence, matrimony, divorce, right of tithe, probate of
wills, granting of adminiftrations, and fuch Jike ; and that
from thefe proceedings dependeth not only the falvation
of fouls, but alfo the legitimation of iflues, and the like ;
and that no debt or duty can be recovered by executors or
adminiftrators, without the probate of teftaments, or let~
ters of adminiftration, and other things of great confe-
quence : it is more reafon that fuch officers, which con-
cern the adminiftration and execution of juftice in thefe
points, that concern the falvation of fouls, and other
matters aforefaid, {hall be within this ftatute, than officers
which concern the adminiftration or execution of juftice
in temporal matters only. 12 Co. 78. Cro. Fa. 279.

On deputation of any office] In the cale of Culliford and
Cardoriell, H. 8 V. the defendant was made deputy to the
plaintiff in his office, and gave bond to pay the plain-
tiff half the profits. On putting the bond in fuit, the
defendant pleaded this ftatute. But the determination of
the court was, that fuch bond is not within the ftatute,
becaule the condition is not to pay him fo much in grofs,
bur half the profits, which profits muft be fued for in the
principal’s name; for they belong to him, tho’ out of
them a fhare is to be allowed to the deputy for his fervice.
But in the cafe of Godolphin and Tuder, M. 3 An. where
the deputy was to have the fees, and in confideration
thereof was to pay 200l a year, and.fave the principal
harmlefs, this was declared to be within the ftatute. And
it was held by the court, that where an office is within
the ftatute, and the falary is certain, if the principal make
a deputation, referving a lefler fum out of the falary, it is
good : {o if the profits be uncertain, arifing from fees, if
the principal make a deputation, referving a fum certain
out of the fees and profits of the office, it is good: For in
thefe cafes, the deputy is not to pay, unlefs the profits rife
to fo much. And tho’ a deputy, by his conftitution, is in

b ¢ place
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plac® of his principal, yet he has no right to the fees;
they ftill continue to be the principal’s; fo that, as to

him, it is only referving a part of his own, and giving

away the reft to another. But where the refervation or
agreemen: is.not to pay out of the profits, but to pay ge-
nerally a certain fum, it muft be paid at all events; and
fuch bond is void by the ftatute. Gibf. g8o. 2 Sakk. 466.

68.
# The do&rine which we find in Lindwood upon this
head is, If a perfon having {piritualjurifdiétion ailign to
another for his falary a certain fum, fo that he anlwer to
his principal for the whole profits, this is lawful ; but if
the other be to retain the whole profits to himfelf, and
anfwer to his principal a cestain fum, this is unlawful,

Lind. 282.

He fhall forfeit all his intereft therein] in the cafe of Sir
Arthur Ingram, M. x3 Fa. it was relolved by the lord
chancellor Egerton and Coke chief juftice, to whom the
king had referred it, upon conference wich the other jui-
tices, that the difability here intended is {uch, that the
perfon'is utterly difabled during life to take the fame of-
fice ; altho’ that afterwards becomes void by the death of
any other, and-a new grant be made unto him, 3 In/l.
154.

And right of nomination thereunts] 'The tatute not having
faid, who fhall difpofe of the office, upon fuch forfeiture
and difability ; that point came under confideration in the
cafe of Hedward and Fox, T. 2 I}/, and two things
were refolved, 1. That the right of dfpofing of the
office fo forfeited (which in that cafe was the regifter-
fhip of the archdeaconry of Huntington) did devolve ta
the crown. 2. That the king might make a new regifter,
before ofiice found, or the appearing of the title by any
matier of record.  Gibf. g81. 2 Ventr. 188. 267.

By the 1 Eliz. c. 19. AUl gifts grants or other effates,

. 4 R .
‘#o be made by any archbifbop, or bibsp, of any hereditaments

belonging to bis archbifhoprick or bifhopricks aother than for the
term of twenty one years or threc lves, and whereupon the old
accuffored yearly rent or more fhail be referved and payable year-
by dw ing the faid term, fhall be woid.

And by the 13 Eliz. c.vo. A gifls grants or other
¢flates to be made by any dean and chapter of any cathedral or
collegiate church, or other baving any (piritual or ecclefiaftical
living, of any bereditaments bélonging to fuch cathedral church
or sther [piritual promaotion (dther than for the term of mme and
2 twenty

Lo
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twenty years or three lives, and whereupon the accuffomed yearly
rent or more fhall be referved and payable during the fmd term)
Jhall be utterly void and sf none effelt,

And it hath been adjudged, that the offices of chan-
cellor, commiffary, cfficial, regifter, and fuch like, are
hereditaments within thefe ftatutes, The general de-
fign of which being to preferve the rights of fucceffors,
againft any illegal pradtices of the prefent pofleflors; it
hath been, ever fince, the general rule in the courts of
common law, that no offices of any kind are grantable by
bithops or other ecclefiaftical perfons, as fuch, in any
larger extent, than they thull appear to have been granted
before thefe ftatutes. Gibf. ¢82.

More efpecially, it hath been declared, as a maxim
there, that grants of offices being made for more lives
than they had been made for before thefe ftatutes, or be-
ing made in reverfion, where before thefe ftatutes they
had not been made in reverfion, are both void. Gibf

82.

K But where the queftion is, whether this or that office
hath been granted, for two or three lives, or in reverfion,
before the ftatutes ; proof hath been allo'wed of the prac-
tice of fuch grants for many years paft, tho’ not reaching
quite to the times of thefe ftatutes, where no evidence ap-
peareth to the contrary of grants made before the faid fta-
tutes. Gibf. g82.

In the cafe of Fones and Pugh, M. 3 W. the bifhop of
Landaff had granted the office of vicar general to two per-
fous, to hold jointly and feverally, to be exercifed by thema
felves or their fuficient deputy, It appeared, and was
made part of the caufe by the counfel on both fides, that
this office had becen anciently and ufually granted to two,
_]omtly and feverally, and to the furvivor of them, But
it was objeéted, thut a judicial office could not be granted
to two ; forif they differ, nothing can be done. But the
anfwer was, that the fame may be faid of four judges, as
in the court of king’s bench ; and in minifterial offices,
as two fheriffs. And the court held the grant good, and
faid, if an office be granted to two, and ope dies, the of-
fice doth not furvive, but determines ; as if there be two
fheriffs, and one dies, the other cannot a; otherwife,
if granted’ to two, and the furvivor of them. Gibf. 983.
2 Salk. 465. Carth. 213,

8. Can. 125. All chancellors, commiffaries, archdea- Courts where te
cons, oﬁicrals, and all others exercifing ecclefiafiical jurif- be kept,
diction, fhall appoint fuch meet places for the keeping of
their courts by the affignment or apprebatien of the bi-
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fhop of the diocefe, as fhall be convenient or entertain-
ment of thofe that are to make their appearance there,
and moft indifferent for their travel : and likewife they
fhall keep and end their courts in fuch convenient time,
as every man may return homewards in as due feafon as
may be.

Approbation of the bifhop] And this is agreeable to
the rule of the ancient canon law. G4/ 1co1.

In the cafe of the bithop of . 8t. David’s, E. 11 H. it
was alledged againft the proceedings of the archbifhop,
that he was cited to Lambeth before the archbifhop him-
felf, and not to the court.ofarches: Upon which it was
declared by the court of king’s bench, that the archbifhop
may hold his court where he pleafes, and may convene
before himfelf, and fit judge himfelf; and fo may any
other bifhop; for the power of a chancellor or vicar ge-
neral is only delegated in eafe of the bithop. 1 Sa/k.
134.

3 . The ecclefiaftical courts do proceed according to the
rules of the civil and canon law : the {uit is commenced
by libel ; the witnefles are privately examined ; then
there are exceptions and replications : the fentence is
publifhed in writing ; and from the fentence there lies an
appeal, from the bithop to the archbithop 3 from the arch-
deacon to the bifhop or immediately to the archbithop;
from the archbifhop, as heretofore to the pope, fo now to
the king in chancery, where delegates are appointed, who

judge according to the civil and canon law, and revoke

or confirm the fentence : and in thefe judgments given
by the courfe of the civil law, the judges.of the common
law do acquiefce, and give credit thereunto, and will not
examine them over again unlefs they think that there is
caufe for theking’s prohibition.  Duck, 346.

10. Othe. We do ordain, that archbifhops, bifthops
and their officials, abbots, priors, deans, archdeacons and
their officials, -and deans rural, as alfo chancellors of ca-
thedral churches, and all other colleges whatfoever, and
convents either jointly with their refor or {everally (ac-
cording to their cuftom or ftatutes), fhall have a feal;
on which feal fhall be ingraved their feveral diftin&ions ;
as, the name of their dignity, effice or eollege; alfo their
proper name (if it be an oflice perpetual); and fo it thall
be efteemed an authentic feal : But if the office is not
perpetual, as that of rural deans and officials, then the
feal fhall have ingraved upon it only the name of office;
and at the expiration of their office, they fhall immediately

and



Tourts. 47

and without difficulty refign it to thofe from whom they
received the office.  Athon. 67.

Can. 124. No chancellor, commiffary, archdeacon,
official, or any other exercifing ecclefiaftical jurifdi&tion,
thall without the bifhop’s confent have any more feals
than one, for the fealing of all matters incident to his of-
fice : which feal fhall always be kept either by himfelf,
or by his lawful fubftitute exercifing jurifdiion for him,
and remaining within the jurifdiction of the faid judge,
or in the city or principal town of the county. This feal
thall contain the title of that jurifdiction which every of
the faid judges or their deputies do execute.

1 1. Where fome temporal matter depends on an eccle- iy of temg
fiaftical caufe, and is neceflary to be determined with it ; ralincidents. *
there, tho’ the ecclefiaftical judges may try fuch temporal
matter, yet they ought to do it by the rules of the com-
mon law, to which it properly belongeth : otherwife the
common law judges will interpofe, by fending prohibi-
tions. 1 Peere Will. x2.  Str. 672,

As, in cafe of the ftoppage of a way for the carrying of
tithes ; tho’ the fpiritual court may try whether the way
was ftopped or rot, yet ftoppage of ways being matter
properly triable at the common law, and only allowed to
the piritual court in this cafe to be tried as a thing de-
pending upon and neceflary to the parfon’s having and
carrying away his tithes, they ought to proceed in the
trial thereof, according to the rules of the common law,
and to allow {uch proofs as by that law are allowable :
otherwife they will be prohibited. atf. c. 54. :

12. In many cafes, the common law and ecclefiaftical Concurrent i -
courts have a concurrent jurifdiétién. Accordingly, in rifdiction. !
the ftatute of articuli cleri, g Ed. 2. c. 6. where the clergy do
alledge, that if any, caufe or matter, the knowledge w/)ereof
belongeth to a court fpiritual, fhall be definitively determined
before a fpiritual judge, and doth pafs into a judgment, and fball
mot be fufpended by an appeal s and after, if upon the fame
thing a queftion is moved before a temporal judge between the
Sfame parties, and it be proved by witnefs or inflruments ; Juch
an exception is not to be admitted in a temporal court : It is
anfwered by the king and parliament, That' when any one
cafe is debated before judges [piritual and temporal, as in the
cafe of laying viclent bands upon a clerk, it is thought, that
notwithflanding the fpiritual judgment, the king’s court fball
difeufs the fame matter as the party fball think expedient for
bimfelf,

P[o{tlxe fpiritual judges proceedings are for the correc-
tion of the fpiritual inner man, and for the health of the

foul,
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foul, to injoin him penance ; and the judges of the com-
mon law proceed to give damages and recompence for the
“rrong and injury done. As where one layeth violent bands
upon a clerk, the fpiritual judge pro falute anime fthall
injoin him penance, and the clerk may have his ac-
tion of battery, and recover damages for the injury done
to him; and fo in like cafes. And therefere this article
of the clergy was reje&ed. 2 In/l. 622.

13. A perfon admitted to the benefit of clergy, is not
to be deprived in the fpiritual court, for the crime for
which he hath had his clergy. For a pardon frees the
party from all fubfequent punithment, and confequently
from deprivation. Yet Dr Watfon holds an opinion,
Wat/. c. 6. [which hath alfo been adopted by others] on
the authority of Cro. Fa. 430. in- Searle’s cafe, thata cler-
gyman may be deprived for manflaughter after he hath
had his clergy; not.wbferving, that what is faid there,
was only on the fudden on a motion for a prohibition in
the king’s bench ; and that in the fame cafe a prohibition
was afterwards actually brought and declared on in the
court of common pleas, and judgment thereupon folemn-
ly given for the plaintiff upon open argument by all*¢he
judges. 2 Haw. 364. ‘

For there is not any maxim in the law better eftablith-
ed, than that the ecclefiaftical court hath ne cognizance
or jurifdi&tion in cafes of treafon or felony. Examin. of
the fcheme of ch. pow. go.

14. When the fpiritual court hath given fentence of
deprivation in cafes within their cognizance, (as in the
cafe of fimony, for inftance); the temporal court ought
to give credence thereunto, and ought not to difpute whe-
ther it be error or not. For the temporal court cannot
take cognizance of their proceedings herein, whether
they be lawful or not; whichis the reafon, that in the
temporal court it {ufliceth to plead a fentence out of the
fpiritual court briefly, without fhewing the manner there-
of, and of their proceedings. Wat/. c. 5.

15. No damages can be recovered in the ecclefiaftical
court; but cofts only. Zatf. c. 3o.

And the coercion or execution of the {entence, is only by
excommunication of the perfon contumacious, and upon
fignification thereof into chancery, a writ de excommunicaty
capiendo iffues, whereby the party is imprifoned till obe-
dience yielded to the {fentence. But befides this coercion,
the fentences of the ecclefiaftical courts touching fome

matters
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matters do introduce a real effe@, without any other exe-
cution ; as a divorce a wvinculo matrimonii for confangui-
nity or frigidity, doth induce a legal diffolution of the
marriage ; fo a {entence of deprivation from an ecclefia-
ftical benefice, doth by virtue of the very fentence, with«
out any other coercion or execution, introduce a full de-
termination of the intereft of the perfon deprived.  Hale's
Hg/t‘ oft;)e Com. L. 23

16. Upon the whole, lord chief juftice Hale, fpeaking
of the ecclefiaftical jurifdi¢tion, exprefleth himfelf thus:
Albeit in thefe courts and matters, the laws of England
(upon the reafons and account before exprefled) have ad-
mitted the ufe and rule of the canon and civil law, yet
ftill the common law retaineth the fuperiority and pre-
eminence. And the {ubftance of all that hath been faid
upon this point is this :

Firft, that the jurifdiction exercifed in the ecclefiaftical
court is derived from the crown of England, and that the
laft devolution is to the king by way of appeal.

Secondly, that altho’ the canon or civil law be allowed
as the direGion or rule of their proceedings; yet that is
not #s if either of thofe laws had any original obligation
in England, either as they are the laws of emperors, popes,
or general councils, but only by virtue of their admiffion
here ; which is evident, for that thofe canons or imperial
conftiturions which have not been received here do not
bind ; and alfo, for that by feveral contrary cuftoms and
ufages in this'realm, many of thofe civil and canon laws
are reftrained and controlled.

Thirdly, That albeit thofe laws are admitted in fome
cafes in the ecclefiaftical courts, yet they are but leges fub
graviori lege ;5 and the common laws of this kingdom have
ever obtained and retained the {uperintendency over them,
and thofe figna fuperioritatis before mentioned, for the ho-
nour of the king and the common laws of England. For
as the laws and ftatutes of the realm have prefcribed to the
ecclefiaftical courts their bounds and limits, fo the courts
of common law have the f{uperintendency over them to
Keep them within the limits of their jurifdicion, and to
judge and determine whether they have exceeded thofe li-
mits or not; and in cafe they do cxceed their bounds,
the courts of common law will i{Tue their prohibitions to
reftrain them, direCted either to the judge, or party, or
both. And allo in cafe.they exceed their jurifditions,
the officer that executes the fentence, and in fome cafes
the judge that gives it, are punifhable in the courts. of
common law ; fometimes at _the fuit of the king, fome-
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times at the {uit of the party, and {ometimes at the f{uit
of both, accoxdmg to t‘le variety and _circumftances of
the ca{e

Laftly, that' thc common law, and -the judges of me:
courts of common law, have the €xpofition ot {uch fla=
tutes ‘of adts of parliament, as concern either the extent
of ‘the Ju’r'irdidion of ‘thofe courts, or the matters- de-
pmdmo Beforé them. And therefore if thofe courts ei-
ther refufe to allow thefe a&s of paxhan,:a , or expound
them in any other fenfe than is truly and propgrlv the ex-,
pofition of them ; thz king’s great courts of the common
law (who next \mdcr the kmg and his parliament have:
the expontlon of thofe laws) may prohibit and comro‘l

them. I"alesf it Com. L. 41. 1 Hual’s Hyl. Pl Cr. 408..

After 211, it is humbl" fubmltted whether there dorh
not appear to be {ome kind of prJudlce, even in this
great 2ad good..man, whenever he touches upon the ec-
clefiaftical “jurifdiQion.  And the like ‘may be obferved:
of two other very great men, who (in like manner as
loxd '—Ialc) fuftained the office of lord chief juftice of
Enolmd, in their refpe&xve ages, with integrity, learn-
ing, and {pirit ; namely, the lord chief Juﬁncc Ccke, and .
the lord chief juftice Ho]t The truih is, this febm,ng
byafs in them all was owing in"a great meafure, ‘to the:
fpirit of the gimes in thch they were rJ')u.twely edu-
cated; wherein the contefts between the two jurifdic~
tions were violeint, and carried on with obftinacy on both
fides. "It is the rrlmy of the prcfent age, that thefe fer=.
ments have at length fubfided. Learned men can now
differ in ofinion, without bitternefs and mutual reproaches;
and the fcveral difcordant partieshave been infiruéted to
live tocether in 2 mutual intercourfe and communicaticn of
good offices. Per! ccution hath departed to its native hell ;

‘and fdir benevolence hath come down fromheaven, T he

diftin&ions which were introduced during the plenitude
of papal power have falfen away by degIE€a 5 and we fhall’
naturally recur to the flate wherein’ popery took us up,
in which there was no- thwarting between the two jurii-

dicticns, but they were amicably con)o‘nod affording mu-
tual help and ornament to each other #,

Courts in the church or church vard. See Qﬁjm'ﬂ};'
Curates:

N

* It may not be amifs to take notice in this place, amongf
other means of producing the abovefaid defirable 6Fec of the in-'

i
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N O far as any churches or chapels which fall under thxs
title are donative, and to be confidered as fuch ;
treated of under the'tifle @Danative,

A ‘ Curate

4
ftitution by the late Mr Viner of a profeflorthip of the common’
law within one of our univerfities ; which naturally will con-",
duce to-promote a_more intimate connexion between the ftu-
dents®f the ecclefiafticaland temporal laws, and (as Sir William
Blackftone exprefleth it) ¢ by extendmg the pomoeria of tni-.
¢ verfity learning, and adopting (as it were) a new tribe of
¢ citizens within thelr philofophical walls, will 1nterelt a very .
¢ numerous and very powesful profeflion in the prefervatxon of
¢« their rights and liberties.”’+

And here one cannot refrain from congratulating that learned
body; ofi the choice of their profeﬂ'or at the firt fettmg forward "
of this eftablifhment 5 in whom are united qualicies which feldom
concur in one perfon, fuch as, application and genius, folidity
and vivcity, attention to dates and figures and aconfummate

elegance of compofition; who can enliven the relicks of anti-
quity, and reqder the drieft {ubjects of the law not only ufeful.
but entertaining,

Mr Viner.dedicated bis whole life to the fervice of the publxc,
i compilipg a digeft of the common law ; which, after the labour
of above half a century, he had the happmefa to live to pablifh,
in two and twenty volumes in folio : and hath providzd, out of
the profits of his benefa&ion to the univerfity, that the {fame (hall
be continued from time to time, as occafion fhall xeqmrc at pro-
perintervals.  For the effe®ual performance whereof, it may be
requifite, and will beft anfwer Mr Viner’s benevolent intention,
not barely to tafert under their proper titles fuch cafes as fhall
happen to be adjudged in time to come, but deliberately tore~
examine {uch whole titles refpeively, It is aﬁom{hlng, that
one man could perform what Mr Viner hath done ; bur it would
be much more aﬂom(hmg, if fuch work fhould at once be per-
fedtly finithed in all i its parts ; and it isnotto be {uppoled, but thse
a pumber of men, attending refpedlively to detached branchee
would render the performance more compleat. This is a tatk,
whxch Mr Vm..r feemeth to have referved for future proﬁclems
under his.own inftitation. In order to render the book fo fuffi-
cient, as to fuper{ede the neceflity. of having recourfe to the ori-
ginals from whence it is. extralted ; it {feemeth even yet to be

+ Introdullory lecture, page 27,
E: _ 00
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Curate 'is a word of ambiguous fignification ; fome-
times, and moft properly, it denoteth the incumbent 1n
general who hath the cure of fouls; but more frequently
it is underftood to fignify 2 clerk not inftituted to the
cure of fouls, but exercifing the {piritual office in 2 pa-
rith under the re&or or vicar : And in this latter fenfe it
is treated of in this place.

Of fuch curates there are two kinds: firft temporary,
who are employed under the fpiritual rettor or vicar, ei-
ther as afliftant to him in the fame church, or executing
the office in his abfence in his parifh church, or elfe in a
chapel of eafe within the fame parith belonging to the.
mother church ; the other, by way of diftinttion called:
perpetual, which is, where there.is in a parifh neither
fpiritual re€tor nor vicar, but a clerk is employed to of-
ficiate there by the impropriator. ‘ ,

There are many things common to thefe {everal kinds
of curates, and other things peculiar to each; as will ap-
pear in the following fections.

1. When by long ufe and cuftam. parochial bounds
became fixed and fettled, many of the parifhes were ftill
fo large, that fome of the remqte hamlets found it very
inconvenient to be at fo great a diftance from the churchj
and_therefore for the relief and eafe of fuch inhabitants,
a.method obtained of building private chapels or oratories,
in which a capellane was fometimes endowed by the
lord of the manor, or fome other benefadtor, but gene-
rally maintained by a ftipend from the parifh prieft. Kem:
Par, dnt. 587.

too fhort: If confidered only as an index, dire@ing to the origi-
mals for further fatisfattion ; it needeth not to be fo long. And
perhaps a work of a lefs dilcouraging fize, extrafted from the
whole, might be of more general ufe to all bur profeffed law-
yers. Andthis feemeth to have been at firlft Mr Viner’s defign ;
intending only a republication of Roll’s abridgment, together
with the cafes fince adjudged, which multiplied upon him more
than in theory gpuld have been imagined. And this hath been
an accidental hindrance to the perfeftion of Mr Viner’s work :
By adhering fcrupuloufly to Roll’s general titles and refpective
fubdivifions, the book is rendered lefs intelligible, than if upon
a general profpeét of the materials the anthor had purfued that
method, which his own judgment and the natural order of

. things would have fuggefted. And the inconvenience is the

_greater, in that as yet there is wanting a general index to the

whole,

But
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But in order to authorize the ereing of a chapel of
eafe, the joint confent of the diocefan, the patron, and
the incumbent (if the church was {ull) were all required.

Ken. Par. Ant. 5835.

2. The origin of perpetual curacies was thus : By the Origin of perpe-
ftatute of the 4 H. 4. c. 12. itis enalled, that in every church tual curacies.
appropriated there fhall be a fecular per/bn ordained vicar per-
petual, canonically inflituted and induéied, and covenably en-
dowed by the difcretion of the ordinary.

But if the benefice was given ad menfam manachorum,
and fo not appropriated in the common form, but granted
by way of union pleno jure; in that cafe it was ferved by
a temporary curate belonging to-their own houfe, and
fent out as occafion required. The like liberty, of not
appointing a perpetual vicar, was fometimes granted by
difpenfation, in benefices not annexed to their tables, in
confideration of the poverty of the houfe, or the nearnefs
of the church. But when fuch appropriations, together
with the charge of providing for the cure, were tranf-
ferred (after the diffolution of the religious houfes) from
{piritual focieties to fingle lay perfons, who were not ca-
pable of ferving them by themfelves, and who by confe-
quence were -obliged to nominate fome particular perfon
to the ordinary for his licence to ferve the cure; the cu-
rates by this means became fo- far perpetual, as not to be.
wholly at the pleafure of the appropriator, nor removable
but by duc revocation of the licence of the ordinary.

Gibf. 819.

3. The appomtment of a curate to officiate under an appointient of
incumbent in his own church, muft be by fuch incum- curates.
bent’s nomination of him to the bifhop, in this or the
like form :

¢¢ To the right reverend father in God Charles lord
¢¢ bithop of Carlifle. Thefe are to certify your lord-
¢¢ fhip, that I 4. B, re€or, [or, vicar] of in the
¢ county of and in your lordthip’s diocefe of
, do hereby nominate and appoint C. D. to
perform the ofiice of a ¢urate in my church of
aforefaid ; and do promile to allow him the yearly fum
<< of for his maintenance in the fame; humbly
“¢ befeeching your lordfhip to grant him your licencs 1o
¢¢ ferve the faid cure. In witnefs whereof I have here-
¢ unto fet my hand and fcal, the day of. ,1n
¢¢ the year of our Lord i

€<

€<

€<

The appointment alfo of a curate in a chapel of eale
feemeth moft properly to belong to th: itcumbent of the

3 mother
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mother church, who is inflituted to the cure of fouls
throughout the wmle parun and who therefore in fuch
cafe may himfelf ferve in the chapel, as well as his cu-
rate or chaplain (unlefs it be in the cafe of augmentation
by the governors of queen Anne’s bounty, as will appear
afterwards) :
But by agreement (of the bifhop, patron, and incum-
bem) the inhabitants may have a right to elet and no-
minate a curate. Otherwnfe, the ancient cuftom was,
that he .was ecither arbitrarily appointed by the vicar; or
by him: nominated to the reor and convent, whofe ap-
probation did admit him; or was nominated by the in-
habitants (as founders and patrons) to the vicar, and by
Fim prefented to the ordinary; for cuftom herein was
different : fometimes a curate was to be prefented by the
patron of the church to the vicar, and by him to the
archdeacon, who was then obliged to admit him; at
other times the lord of the manor did prefent a fit per-
fon to the appropriators, who without delay were to give
admiffion to the perfon fo prefented. Ken. Par. Ant.
589.
5 In the cafe of Herbert and others againft the dean and
chapter of J¥e/iminfler and Dr Broderick, H. 1721. Upon
the plague which happened in the year 1625, the church-
yard of St Margaret’s Weftminfter not being large enough
to bury the dead parifhioners, the inhabitants of that
part of the parifh, which now reforts to the new chapel
built there, petitioned the dean and chapter of Wefl-
minfter (who were lords of the manor) to grant them a
wafte piece of ground to bury their dcad, which ac-
cordingly the dean and ¢hapter did under their feals;
and it was folemnly confecrated. Afterwards thefe inha-
bitants were at the charge of building a chapel there,
having firft obtained a royal licence for that purpofe.
The Veﬂrymen and chapelwardens had ever fince the year
1653 eleted the minifters who were to preach there;
but now the dean aud chapter of Weftminfter claimed 2
right to name tae minifler who fhould preach and do
divine fervice in this chapel.  On a bill brought to fettle
the right of nominating the parfon of this cnapel By
Macclesfield lord chancellor ; When the dean and chap-

ter gave this ngu ad, they did not r.ferve any power to

nominate the preacher; and the inhabitants of the chapelry
were at the expcnce of building the chapel. Now the
building and endowing of the church was what at .the
common law orizinally intitled the patron to the patron-

age.
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-ave. Here the inhabitants built the ch-pel," and (as ap-
pears) by the pew money have endowed it. It is not
~ reafonable to fay that the dean and-:chapter, as parfon
appropriate, have a right ‘to fupply every chapel built
within the parith with a preacher. - It would be an ex-
pence and hardfhip upon them to be obliged fo to do:
neither ought it to be at their eleftion to fupply it. For
{uppofe I build a chapel in my houfe for my f{elf or my
-next neighbour, ean the parfon name one to preach there ?
I think not. And-it will make no alteration, if the cha-
pel which I buitd in my own ground be intended for the
ufe of twenty neichbours befides my own family. ———
‘But afterwards, on the hearing, the court decreed, - that
the right of nomination of the minifter did belong to the
-dean aund chapter. 1 P. Will. 773.

The form of a nomination to a chapel of eafe (as alfo
toa perpetual curacy). may be to this effe¢t : ¢« To the

¢ right reverend . father in God ——— lord bithop of
A. B. of &c. fendeth greeting, Where-
"¢ as the curacy of = in the county of ——i.
¢¢. and diocefe of ~——— is now void by the death of C,
¢ D. laft incumbent there, and doth of right belong to
“¢ my nomination: Thefe'are humbly to certify your
¢ lordfhip, that I do nominate E. . clerk, to the cu-
¢ racy aforefaid ; requefting your lordfhip to grant him
¢ your licence for ferving the faid cure. In witnefs
¢ whereof I have bereunto’ fet 'my ‘hand and feal, the
e day of in the year of our Loxd-——-.”

[13

Tt is not neceflary to prevent a lapfe, that the appomt-
ment be within {ix months: For if the patron of a cu-
racy do not nominate a clerk, therecan be no laple there-
of (except in the cafe of having received the augmenta-
tion, as will appear afterwards) ; but the bithop may
-.compel him to do it, by {piritual cenfures. 1 /ufl. 344.
szf 819,

‘I'his was declared to be law, in the cafe of Fairchild
and Gayre, with regard to donatives ; becaufe thouh the
church is- e‘ceml,ted from the power of the ordum:y, yet
the patron is'not: ‘and. it "helds much more firongly in
the cale of curacies, where both chuich and pauon are
fubject to the oréinary’s jurifdiction, and where therefore
he may likewile {vquetter the profits, and appoint ancther
to take care of the curey till the patron {2all nominate
a fit and propercletk.  Gitf 8ag. ‘

L4 4. The
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damus will lie,
to admit or re~
ftore a cu.ate.
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4. The following cafe was moved as of a donative,
but it feems cledrly to have been only a chapel of eafe
under the mother church, both from the vicar and alfo
the inhabitants claiming the right of nomination, and
efpecially from the bifhop’s licence being obtained (which
is contrary to the nature of a donative). But it was moved
as of 2 donative probably becaufe the cafe of a donative in
that particular is fomewhat ftronger than that of a mere
chapel of eafe. It was thus: 7. 33 G. 2. K. and Blocer.
A mandamus was moved for to be directed to one Sa-
muel Blooer, 2 parithioner of Matfield in Staffordfhire,
and an inhabitant of the chapelry of Calton within that
parith (who had turned Mr. William Langley the curate
of that chapel, out of it, after he had been eleven weeks
in pofleffion, and locked it up,) commanding him to re-
ftore the faid William Langley, clerk, to the place and
office of curate of the faid chapel. It appeared that this
chapel is endowed with lands : And that the inhabitants
of four different parifhes contribute to the repair of it.
The curate of it has a ftipend. Mr. Evans, the vicar
of Matfield, fwore in his affidavit, that he believes
he has the richt of nomination to it, and that it has been
executed, and that Mr. Langley is appointed and nomi-
nated by him. But there were contrary affidavits, where-
in the deponents fwear, that they believe the right of
nomination to be in the iphabitants, It appeared that
Mr, Langley had alicence. On fhewing caufe againft
iffuing the mandamus, it was urged, that this chapelis a
donative ; and as the particular nature of it was not ftated,
it muft be confidered as only a private chapel, and rot
as a public office; and confequently no mandamus will
lie. Befides, the right of nominaticn is not eftablithed.
The vicar only fwears, that he believes he has the right
of nomination; which is contradicted by the adverfe af-
fidavits.  And if it were not, yet a vicar has nothing to
do with a donative, The cafc was mentioned of Pref-
cot chaplain of Manchefter college, reported in 2 Strange
797. But there were' letters patent: The college was
of the foundation of the crown: The ground of the
court’s interpofing in that cafe was, becaufe there was
no other remedy. ‘This man may have another remedy :
He may bring an ejeétment for the farm, which he fays
belongs to him as curate of this chapel ; or he may have
his action of trefpafs. Every vicar might as well come
for a mandamus to be reflored, as this man. On the
other hand, it was argued, that this was an office that
concerned the public, and therefore a mandamus would

lie



Curates.

lie to reftore to it. A mandamus will lie to reftore even
a fexton, or a parifh clerk. It doth not appear that this
is a donative. But if it be, yet no licence is neceffary
in cafe of a donative, tho’ in the cafe of a perpetual cura-
cy it is neceffary. And it is no obje&ion to fay, that he
hath another remedy, if he be intitled to this. The
counfel on the other fide (againft the mandamus) ob-
ferved, that parifh clerks and fextons are temporal officers ;
whereas this is ecclefiaftical: And a vicar or retor ma
juft as well apply for a mandamus as the chaplain of 2
donative. By lord Mansfield chief juftice: This
is a mere temporzal queftion, Three objetions have been
offered againft making the rule abfolute : The firft was,
That there is no {ufficient ground for afking a mandamus.
Anf. But this cthlam hath fhewn an appomtment -and
a licence; and was in quiet pofleflion for eleven weeks.
Second obJec?uon That he has not the right; for the no-
mination is not in the vicar, but in the inhabitants, An/.
We cannot try the merits upon affidavit. He claims a
right, tho’ it is litigated; and that is fufficient for the
prefent purpofe. Third objeétion: That even fuppofing
him to have a title, and to have been in pofleflion, and
turned out of it; yet he ought not to be affifted by way
of mandamus, bUL be left to his ordinary legal remedy,
by ejectment or an ation of trefpals. Az/. A mandamus
to reftore is the true {pecific remedy, where a perfon is
wrongfully difpofleflcd of any office or funétion which
draws after it temporal rights; in all cafes where the
eftablithed courfe of law hath not provided a fpecific re-
medy by another form of proceeding, as it hath provided
'in the cafe of rettories and vicarages. FHere are lands
annexed to this chapel, which bclong to the chaplain in
refpeét of his funétion. If the bithop had refufed with-
out caufe, to licence him, he might have had a manda-
mus to compel the ordinary to grant him a licence. He
is now turned out of the chapel and every thing belong-
ing thereto, by force. It is faid; He may bring an
eje@tment, or an action of trefpafs. I am not fure that he
couid. It doth not appear that the legal property is in
himm. On the contrary, it is certain thar it is not. It
might originally be in fecffees. Thofe feoffees may not
have been regularly continued. It may be impoffible to
find the heir of the furvivor. If they heve been continu-
ed, the prefent feoffees may refufe to let Mr. Langley
make ufe of their names. Neither of thefe aétions, if he
could bring them, would be a fpecific remedy. In the
one, he might recover damages; in the cther, he might

fecover
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recover the land: But by neither would he be reftered.to
his pulpit, and quieted in the exercife of his function and
office. — And the rule was made abfolute for a mandamus,
No return was made to it: but the parties agreed to. try
the merits in a feigned iffue. ,

Note. Upon this cafe being afterwards mentioned,
The court took oecafion to fay, that they had re-con-
fidered the point, andyweighed all the principles and au-
thorities applicable t8 it; and were fully fatisfied that
the propereit and moft effeCtual method of trying the right
to officiate in {uch ‘chapels, whether it depended upon
nomination or eleCtion, was by mandamus. Burrow,
Mansf 1043.

5. To every of thefe feveral kinds of curates, the or-
dinary’s licence is neceffary, befors he {‘14]1 be admitted
to officiate. |

For by Can. 48. No curate or mxmﬂer fhall be permit-
ted to ferve in any, place without examination and admif-
fion of the bithop of the diocefe, or ordinary of the place
having epifcopal jurifdiétion, under his hand and feal
having refpect to the greatnefs of the cure, and meet-
nefsof the party.

In order to which,

(). He muft produce his nomination in form afore-
faid. :

{2) Then it muit appear in the next plzce, that he is
in holy orders; of deacon at lealt, if he is to be licenfed
to bean aﬁiﬂant curate: and of prieft, if heis to be li-
cenfed to a perpetual curacy, for by the 13¢5 14 C. 2.
£ 4o fo 140 1O pvrfon fhall be-admitted to any bentfice or
eulnfa/mal promation before be fhall be ordained pue{’r
and it is the more neceﬂary in this cafe, becaufe he is the
fole incumbent in the parifh, and by the fame ftatute un-
t:] he fhall be ordained prieft he may not confecrate the
facrament of the Lord’s fupper. Which words benefice
or promation do alfo extend to all cbape]s of eafe which
have received the augmentation of queen’s Anne’s boun-
ty; for by one of the fatutes of augmeﬁratlon (as: will
appear afterwards) it is exprefa]y declared, that they fhall
from thpnceforth that is, from the time of fuch aug-
mentation, be j:cvpetzml cures and benzfices.

And this muft appear to the orainary, either of his
own knowledze, or by lawful teftimony.

Thus by a conftitution of archbithop Reynold: Ny

< perfon fhall be admitted to officiate, until proof /Du//ﬁr/z’ be

made of his lawful ordination. - Li ndw 47
And
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And by a conftitution of archblﬂlop Arundel No cu-
rate fball be admitted to officiate in any diocefe, wherein he was
not born or erdained, unlzfs be bring with bim bis letters of
orders. 'Lind. 48

(3) By the fame conftitution of archbifhop Reynold-:
No _pe;ﬁn /ball be adwitted to officiate, until proof fhall firf? be
made of ‘bis good life and learming.  Lind

- And by the aforefaid conftitution of archbxbl"hop Arun-
del: No curate Jhall be admitted to officiate in any diocefe,
wherein he was not born or ordained, unlefs he bring with him
letters commendatory of bis diocefan, and alfo of other bz/baps in
whofe diocefes he bath continued for any confiderable time 5
which letters fhall be cautious and exprefs with rezard to bis
morals and converfation, and whether be. be mfamea’ Sor any
new: opinions contrary to the catholick faith or geod manners,
Lind. 48.

Atid by the Can. 48. If the curates remove from one dio-

cefe to another, tbe; /ba/l not be by any means admitted to Jerve,
without hﬁzmany in writing of the bifhop of the diocefe, or or-
dinary of the place having. epifcopal jurifdiflion, from whence
‘they came, of their honefly, ability, and conformity to the eccle-
fiaflical laws of the church of England.
- All which is 1greeable to the rule of the ancient canon
law, which requireth, that no clergyman fhall be received
in another diodefe; without letters commendatory from
the bithop of the diocefe from whence he removed. Gibf.
896.

9(4,) He muft take the oaths of allegiance and fupre-
macy : for by the 1 Eliz. ¢. 1. and 1 . c. 8. every per-
fon who fhall be promoted to any {piritual or ecclefiaftical
benefice,” promotion, dignity, office, or miniftry, fhall
before he take upon-him to receive exercife {upply or oc-
cupy the fame, take the faid oaths before fuch perfon as
fhall have autbority to admit him.

(5) Such of the faid curates as are admitted to a bene-
fice with cure (as all perpetual curacies are), fhall fub-
fcribe the articles of religion agreed upon in convocation
in the year 1562, as rectors a.nd vicars upon. tnciy mfh-
tution, by the 13 Eliz. ¢ 12.

(6) By Can. 36. No perfon fhall be fuffered to preach,
to catechile, or 1o be a lecturer, in any parifh church,
chapel, orother place; except he fhall 808 {thicribe
the three articles fpecified in the faid canon, concerning
the king’s fupremacy, the book of common prayer, and
the thxrty nine articles of religion.

And by Can. g37. None who hath been hr‘enfed fo
puac‘l read lellure, or catechife, and faall afterwards

come
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come to refide in another diocefe, fhall be permitted there
to preach, read le€ure, catechife, or adminifter the fa-
craments, or to execute any other ecclefiaftical function,
by what authority foever he be thereunto admitted ; un-
fefs he firft confent and {ubfcribe to the three articles be-
fore-mentionsd, in the prefence of the bifhop of the dio~
cefe wherein he is to preach, read leture, catechife, orad-
minifter the facraments as aforefaid. .

(7) Allo every curate, leturer, and every other perfon
in holy orders, who fhall be incumbent or have pofleflion
of any ecclefiaftical promotion, curate’s place, or lecture,
fhall at or before his admiflion fubfcribe the declaration
of conformity to the liturgy of the church of England as
it is now by law eftablifhed, before the bifhop or ordinary
of the diocefe, or before his vicar general, chancellor, or
commiflary; and if it is a parifh church in which he is
to officiate, he fhall receive a certificate from them of
fuch fubfcriptien, to be read by him in the faid church
afterwards. 13 14 C. 2. ¢c. 4. 15C. 2. ¢. 6. 1 W,

Jeff 1. ¢ 8.

By the eleventh article of archbithop Wake's injunc-
tions (which are inferted at large under the title 231114+
ticn) it is required, that in licences to be granted to
ferve any cure, the ordinary fhall caufe to be inferted,
after the mention of the particular cure provided for by
fuch licence, a claufe to this effect, or in any other parifh
within the diocefe, to which fuch curate fball move with the
confent of the bifbop.

6. Alfo after licence obtained, there are feveral requi-
fites to be performed ; which are as follow:

(1) It feemeth that they fhall take the oath of canoni-
cal obedience, if thereunto required. Thus by a confti-
tution of archbithop Winchelfea: To curates received to
officiate in any churthy it ought to be injoined in virtue of their
obedience, that they duly attend on [undays and. bolidays, and
other days when divine fervice is to be performed; and there-
upon we do injoin, that oath fhall be adminifired and made at
their admiffion.  And we do injoin that they fhall alfo make
oath, that they will not injure the reélors, or vicars, and go-
wernors of the churches or chapels wherein they fhall officiate ;
but that they will humbly obey them, and give them due rever-
ence. Lindw. 70.

And thereupon we dp injoin that oath fhall be adminifired ]
But this, not of neceffity (faith Lindwood); but only if

the
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the retor or vicar fhall fee caufe, as if the curate fhall
fhew tokens of ftubbornnefs or‘difobedience. Id.

Shall be adminifired] By fuch fe&or, vicar, or other
governor of the church. /4.

And made] By the curate, at his entrance or admiffion.
1d. '

Governors of the churches] That is, fuch as are neither

teftors nor vicars; as deans, provofts, mafters, wardens,
and fuch like. Zd. .

And give them due reverence] In the common in-
flances of f{ubordination and refpeé; and alfo in per-
forming the ufual fervices in the publick worthip of God.
Lindw. 71.

And by another conftitution of the fame archbithop :
Stipendiary priefls, who fhall celebrate the divine offices, fhall
not receive any oblations, portions, cbventions, perquifites, tren-
tals, or dany part thereof, efpecially oblations for the bodies of the
dead when brought to the church to be buried, without licence of
the rellors or vicars of the churches where they fhall officiate ;
nor in any manner carry them away to the. prejudice of the.rec-
tors orvicars of the churches aforefaid or of their fubflitutes; leff
they incur the fentence of the greaicr excommunication'in that be-
balfcrduined. Andthe faid pricfis on the funday or holiday after
their admiffion, fball fwear before the rectors, wicars, or their
deputies, during the folemnity of the publick worfhip, (or otherwife
before the ordinaries of the refpective places,) looking upon the
boly books there lying open, that they will in no wife do any da~.
mage or prejudice to the churches or chapels. parochial wherein
they perform divine fervice, or to the reflors or vicars thereof,,
ar tq thofe who reprefent them, or who have intereft therein, as
to the sblations, portions, obuentions, perquifites, trentals, or
other rights whatfoever, or howfoever called 5 but that as much.
as in them lieth, they will fecure and preferve them from damage
in all and fingular the premiffes.  And the faid priefis fhall al-
/7 fpecially fwear, that they will by no means raife, fuftain, or
Joment batred, [andal, quarrels and contentions, between the .
rector and parifbionersy but that as much as in them lieth they

will promote and preferve concord between them.  And the Jaid .

priefts fball not prefume to celebrate divine fervice in fuck
churches or chapels until they fball have taken the cath in form

aforefaid 5 provided th:t the reflors or vicars or others aforefaid,

Shall require them fo to be fworn : and.if they fhall prefume ts
celebrate divine fervice in the place of fo forbidden to thim con-
travy to this probibiticn y they fball thereby incur irregularity,

I befides
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befides the other penalties which the canons inflict upori the
breakers of holy. conflitutions. - And if the aforcfuid curates, be-
ing fo fworn as aforefaid before a competent judge, foall be con-
widled by lawful proof of having broken their oatl 5 they Jball be
intirely removed, and as perjured perfons fhall be mterdzé?zd Jrom
the celebration of divine offices, until they /bal[ be canomically dif-
penfed withal.  And the faid rectors or vicars, or their, depu=
ties, ought affably to receive the oaths aforefard ; and éwp in
théir churches a written copy of the premiffes and other things
ordained in that bebalf. Lind. 110,

Stipendiary priefis] This conftitution feemeth to have

" been intended, not with refpeét to curates in gencral but

only fuch of them as had falaries appointed by particular
founders, for praymo for the fouls of them and their
friends or pofterity : for fuch were the ftipendiary priefls ;
who officiated in cbantrxes founded and endowed for the
p"rnofes aforefaid., ‘

Pcrqug/tes] Denarios pro requeflis ; ‘or, asitis after-
wards exprefled in this conftitution, denariss perquz Stos @
that is, pence given for prayers for departed foulsin the
ofﬁ,ces of the church Fobnf. Winch. A

" On the funday or holiday after their admz_ﬂ" m] By the rec-
tor or vicar or their deputles Lind. 110.

Shall, fwear before the rectors, vicars, or their deputies] By
which.deputies are meant parith priefts, or others whom
in therr. abfence tlﬁey have deputed to be their agents or
proc"rors Lind. 1171, ‘ . :

“Or ‘who have zm‘ereﬂ therein] As thexr farmers, or per-
foris who have a right to a certain portion of | the obven-
tions, Lind. 111.

(12) By ‘the 13& 14C. 2. c. 4. Every perfon who\,
fhall be put into any ecclefiaftical promoUon thall within
two months (or in cafe of impediment to be allowed by
the ordinary, then within one month_ after fuch 1mped1_
ment removed ) in the church or chapel- bclongmg to his
faid promotion, . read the morning and evemng prayers,.
and declare his affent thereunto ; on pam of dcprwauon
lpfo fatto. B

(3) He muft alfo thhm two months, or at the tlma
when he reads the mornmg and evening prayers as afore~.
faid (on the like. pam of deprivation ipfo fa&to) read and
aflent to the thirty nine artxcles, if it be a place with
qure ; becaufe, altho xt ds- fald in thc ftatute of the 13.

Elzz.
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Eliz. ¢. 12. that this is to be done in two months after

mdué?ron, and in the cafe of curates there 1s no indu&ion,.

yet when the ha wving' cure. of fouls. is: the foundauon of
readmo and aﬂc,mrw whercver there is cure:of fouls the.
induétion may ‘be wdl interpreted of any -a&ual pof-.
feflion whatfoevw. atf. ¢ 15, 13 El e 12, 23 G.
2. ¢ 28.

(4) Alfo by ‘the aforefsid ftatute of the 13& 14C 2.l
c 4 Fvery curate, leSlurer, and every other perfon in
holy orders, ‘who is mcumbant or in pofleffion of any ec-

_clefiaftical’ promotion, curate’s place, or leQure, fhall.
within three montlis after his fub(cnptxon as aforefaid  of
the declaration of conformity, in the parifb church where-
he fhall officiate” as aforefald, read - the ordimary’s certifi-
cate thereof and again make the fame declaration ; on.
pain of deprivation ipfo faco (except there be fome law-
ful impediment, allowed and approved by the' ordinary,-
23G. 2. ¢.28.)

And what was faid concemmg indution under the laft
head feeweth equally appucable to the words pari/p church,
in this place ; namely, that in cafes wherc fublcnptlon
of the declaration before the ordinary was neceflary, the:
fame neceﬁty thall continue for publlckly readmg the -
certificate of {fuch fubfcrxptxon and makmg again the, fame
declaratxon, whether it be ftrictly in the parih church, as
is the cafe of perpetual curates, orin a chapel of eafe aug-
mented (which by the ffatute hereafter. following is maueh
a perpetual cure).

(5). Pmally,bythelGﬁ C6 13 andgG 2. c,,26
All “ecclefiaftical perf@ns tha ll within- fix months after-
their admlﬂion to any-eccle fa{hcal preferment benefice,
office ‘or place, take the’ ‘oaths of allegiance, fupremacy,
and abJuratxon, in one of the courts at Wc{’tmm{ter, or at
the oen‘(,ral or quarter {efions; on pain.of being mcapa-;
c1tated to hold the fame, and of bemvr dx[abled to fue in.
any allion, or to be gumdian or executor, or adminiftra-
tor, ‘or capable of any. legacy or, deed of gx‘t or to bear
any ‘office, or to vote at an cle@ion for members' of par-\v

liament, and of forfeiting 5001 ,

7. By Can. 48. No curate or minifter fhall ferve more. None toferve
* than one church or chapel in one day ; except that cha-, morethan ose

pcl be a member of the pdrxfh church, or united there- d""‘

“unto; ‘and unlefs the faid church or chapcl where fuch a
minifter fhall ferve in two places, be not able in thejudg-
ment of the bifhop (or ordxmxy of the place having epii-"
copal Juufdxé‘non) to ma.mram a cumte.

2 ~ 8.By
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8. By a conftitution of archbithop Iflip, curates ferving.
a cure fhall be content with fix marks a year : But by a con-
ftitution of archbifhop; Sudbury, this is enlarged to eight
marks, or their board and four marks, by reafon of the differ-
ence of the times. Lind. 240.

Which conftitutions, altho” become obfolete by the de-
creafe in the value of money, yet do inform us in gene-
ral of the proportion thereby intended, which is, that the
curate fhould receive double of what would reafonably pay
for his board. From whence alfo we may colleét in fome
degree the value of money at the time of the latter con-
fticution, which was in the year 1378, being the fecond
year of king Richard the fecond ; forafmuch as the ordi-
nary ‘prige of a man’s board by the year at that time was
eftimated at four marks.

In thefe days, with refpeét to affiffant curates, who are
to be paid by the incumbents that employ them ; in order
to prevent difputes, it is ufual for the ordinary to require
that a certain fum be appointed in the nomination, accord-
ing to the form above exprefled.

And by the tenth article of archbithop Wake’s direc-
tions beforementioned, it is required, that in the inftru-
ment of licence granted to any curate, the ordinary do
appoint him a {ufficient falary, according to the power
vefted in him by the laws of the church, and the particu-
lar direétion of the late act of parliament for the better
maintenance of'curates, ,

Which a& is that of the 12 #n. f#. 2. ¢. 12. and is for
the curates of non-refidents ounly; by which it is enadted
as followeth : Whereas the abfence of bencficed miniflers ought’
to be fupplied by curates that are fufficient and licenfed preachers,
and no curates or miniflers ought to ferve in any place without
the examination and admi(fion of the bifbap of the diacefe, or or-
dinary of the place, having epifcopal jurifdiftion ; but never-
thelefs, for want of [ufficient maintenance and encouragement of
Sfuch curates,. the cures have been in feveral places meaniy Sup-
plied: it is enalled, that if any reltor or vicar having cure of
Joulsy phall nominate and prefent any curate to the bifhop or or
dinary, to be licenfed or admitted to ferve the cure of fuch refor

~ or vicar in his abfence ; the faid bifbop or ordinary, having re-

gard to the greatnifs of the cure and the value of the ecclefiafii-
cal benefices of fuch rector or vicar, fball, onor before the grant-
ing fuch licence, appoint by writing under his hand and feal, a
Sufficient certain flipend or allowance, not exceeding 501 a year,
nor lefs than 20 . a year, to be paid or anfwered at fuch times
as be fhall think fit, by fuch rector or vicar to fuch curate for

bis
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bis fupport and maintenince,  And in cafe any difference fhall
arife between any rector or vicar and his curate touching fuch
Jipend or allowance, or the payment theresfs the bijhop or or-
dinary, on complaint to him made, fball fummarily hear and
determine the fame : and in cafe of neglett or refufal to pay
fuch flipend or allowance, may fequefler the profits of fuch be-
nefice, for or until payment thereof.

And in the faculty of difpenfation of plurality, order is
taken, that there fhall be a refiding curate, if the revenues
of the church will conveniently bear it, and that fuch cu-
rate {hall have a competent and fufficient falary, to be
afligned by the proper ordinary at his difcretion ; or if he
thall not take due care therein, then by the archbithop
granting the difpenfation, or his fucceffors.

And by the ftatute of the 13 Eliz. ¢. 20. He who is
curate to a pluralift, in that benefice on which the in-
cumbent doth ot moft ordinarily refide, hath the privi-
lege of leafing that benefice referved to him only ; but he
forfeiteth his leafe, if he be abfent above forty days in one

ear.

’ As to the falaries of perpetual curates; whilflt the im-
propriations were in the hands of monks and other eccle-
fiaftical perfons and bodies; the bifhop had power to af-
certain, increafe, or leflen the falaries of thefe as well as
other curates, as he had alfo of augmenting vicarages en-
dowed, if he faw occafion : but fince thefe impropriations
are fallen into the hands of laymen, this hath not been al-
lowed. So that now, in effet, (Mr. Johnfon fays) the
impropriators have thefe cures ferved by whom, and at
what rates they pleafe.  Fobn/f. 89.

If the bifhop aflign the falary, the curate’s moft effec-
tual remedy for his pay, is to apply to the ecclefiaftical
court ; for there, in default of payment, a fequeftration
may be ferved on the benefice : but if the curate have no
licence, he cannot fue in that court. Fobn/. 87.

If he fue for his falary at the common Jaw, he muft
prove an agreement betwixt himfels, and the incumbent':
But in {uch cale he may be called upon to prove, that
he made the (ubfcriptions and declarations before men-
tioned, and otherwife qualified himfelf as the law dire&s,
Fobnf. 87.

H. 672, Pierfon and Atkinfon. The plaintiff, hav-
ing a difpenfation for two benefices, agreed with the de-
fendant to {erve one of them for 221 a year. The de-
fendant made his application to the bifhop to inlarge his
fipend. The bifhop ordered; that the plaintiff fhould al-

Vor. IL F low
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low him 321 a year. The plaintiff paid him his 22T ac-
cording to agreement. And the curate libelled in the
fpiritual court, for the addition made by the bifhop. Up-
on which the plamtlﬁ' moved for a prohibition. The cu-
rate’s counfel infifted, that this being an allowance by
order of the bithop, was properly fuable in the ecclefiafti-
cal court. But the court granted a prohibition. For
there being a contract between the parties, the bifhop
had no power to make any order: But if the curate had
ferved the cure, and made no agreement, then the bifhop
ought to have allowed him what he thought reafonable,
in the nature of a quantum meruit.  Freem. 70.

9. By the laft article of archbifhop Wake’s direltions
before mentioned it is ordered, that the bifhop do take
care as much as is poﬂible, that whofoever is admitted to
ferve any cure, do refide in the parith where he is to ferve ;
efpecially in livings that are able to fupport a refident cu-
rate: and where that cannot be done, that they do at leafk
refide fo near to the place, that they may conveniently
perform all their duties both in the church and parith.

And if the curate do not comply, the ordinary may
withdraw his licence.

10. By a conflitution of Edmund, archbifthop of Can-
terbury = We admonifh the reflors of churches, that they da
not endeavonr to remove their annual eurates, without reafon-

-able caufe; efpecially if they be of honefl converfation, and

have laudable teflimeny thereof. Lind. 310.

Without reafonable caufe] Of which it feemeth that the
ordinary fhall be judge, who granted the licence; whe
may, at his difcretion, difplace fuch curate, by with-
drawing his licence, without formal procefs of law.
Fobnf. 88. . 7

And as to perpetual curates; thefe alfo are licenfed by
the bithop as well as others; and Mr Johnfon fays, he
is affured, that their licences do run in the fame form, at
leaft in many places, with the licences of other curates,
and particularly, to continue only during the bifhop’s
pleafure: and yet for diftinCtion fake, they are called
perpetual curates j and indeed, whatever power the bi-
thops have in removing fuch curates at pleafure, yet it is
feldom or never made ufe of. Fobnf: 8.

In the cafe of the curate of Orpington, H. 27 & 28
€. 2. who was appointed by the impropriator, and li-
cenled by the archbithop as ordinary, the court held,
that being but a curate at will, and not inftituted and in-

dudied,
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dulted, he was not an incumbent within the flatute of the
13 £/ ¢. 10. nor liable to dilapidations. 3 Keb. 614.

So in the cafe of #e0d and Birch, H. 10 . Wood
pretending to be curate in a chapel of eafe in the parith
of Prefton, fued the vicar of the parifh in the fpiritual
court, for the arrears of a penfion claimed by prefcription ;
and a prohibition was granted, unlefs caufe fhewed : for
that the curate was removable at the will of the parfon,
and fo cannot prefcribe, but his remedy muft be by quan-
tum meruit. 2 Salk, 506.

And in the cafe of Price againlt Pratt and others, M,
1729. The plaintiff Price preferred his bill as perpetual
curate of Bovmoton, being a chapel annexed to the church
of Hemel Hemfted in the county of Hertford, againft the
defendants inhabitants and occupiers of lands within the
f2id chapelry. He made his title under a nomination to
his curacy in the year 1716 by the then vicar of Hemel
Hemfted, who alfo gave him by the fame inftrument the

fmall tithes in Bovington, with power to fue for them in .

his (the vicar’s) name. He alfo fet forth a licence to
preach from the then bifhop of Lincoln: And alfo that
upon the faid vicar’s death, his fucceffor the prefent vicar
in*the jeﬁr 1722 granted him a new nomination to this
curacy expre{s.v for life, with like power to fue for the
fmall tithes in both their names: But though he took a
{econd nomination, yet that by the firft, and the bifhop’s
licence, he was fufficiently intitled to the tithes; becaufe
by fuch nemingtion he became perpetual curate.  But by
the court: The bill muft be difmifled, for no title ap-
pears in the plaintiff ; for though a curate is appointed
by a vicar, either generally, or exprefqu for life, yet fuch
appointment is in its own nature revocablé at the common
law, even without any caufe afligned, and by the eccle-
fiaftical law upon caufe fhewn; f{o that the plaintiff had
not fuch a permanent intereft, as to claim any tithes,
Bunb. 27 3.

But notwithftanding thefe adjudications, the principal
point, whether thefe curates are revocable at pleafure,
feemeth not to have been fully confidered upon folemn
argument: but that they are fo, feemeth to have been
taken for granted; and that, upon a principle which
perhaps will not be admitted, namely, that at the com-
mon law they are revocable without any caufe afligned ;
for after they are nomirated by the impropriator, and
licenced by the ordinary, it {feemeth that they are not to
be removed but for fuch caufe as would deprive a re&tor
or vicar,

Fa With

67



68 Curates.

With regard to fuch of the perpétual curacies, as have
been augmented by the governors of queen Anne’s boun-
ty, there is no doubt, but by the a& of parliament here
next following, the curates thereof are not removable at
pleafure; and therefore the form of the licenee in thag
cale at leaft ought to be altered.

And as to the reft it fhould feem, that fuch curacies
are beneficia ecclefiafiica.  Lard Coke fays, Beneficium is a
large word, and is taken for any ecclefiaftical promotion
or fpiritual living whatever. (2. Jnf. 29.) And in the
cafe of Mofeley and Warburton, M. g W. it was faid by
the court, that a prebend is an ecclefiaftical bencfice. (&
Salk. 321.) Aud Dr. Gibfon, obferving upon the afore-
faid cafe of WWeod and Birch, where it was held that the
curate was removable at the will of the parfon, and
eonfequently could not prefcribe ; fays, this is true of am
afiiftant curate to 2 refident retor or vicar, but not of a
curate properly fpeaking, who has the curam animarum
committed to him pro tempore by the bithop, in the abfence
of the incumbent. (G7hf. 896.) Andin the cafe of pes-
petual curacies in particular, the court of king’s bench
will grant a mandamus to the bifhop to admit and licenfe
a curate; which implies a rightin the perfon nominated
to {uch office or promotion: as was done by the court
in the cafe of the dean and chapter of Carliffe, with refpect
to the curacy of St Catbbert’s; which cafe is fet forth at
large, under the title Deans and chapters.

. @hapels of eaf& 11. By the 1 G. ft. 2. c. xo. Wherets the late queen
and perpecoal  Anne’s bounty to the poor clevgy was intended to extend, nok
= only to parfons and Yicars who came in by prefentation or colla=

tion, inflitution, and induction s but likewife to fuch mriniflers
who come in by donation y or are only flipendiary preachers or
curatesy moft of which are ust corporations, nor have a legal
[ucceffiony and thercfire are incapable of taking a grant or con-
veyance of fuch perpetual augmentation as is intended by the
Jaid bounty ; and in many places it would be in the power of
the donor, imprepriator, parfon, or wicar, te withdraw the
allowance which was before paid to the curate or minifier
Jirving the cure 5 or in cafe of a chapelry, the incumbent of the
mother church might rvefufe to empley a curate and officiate there
bimfelf, and iake the benefit of the augmentation, whereby the
mentengice of the curate would be funk inflead of being aug-
mented 5 1t is enacted, that all fuch ehurches curacies or chapels
which fhall be augmented by the governors of the faid bounty
[hall be from thenceforth perpetual cures and benefices, and the
miniflers duly niminated and licenfed thereunto foall be in law

bodies polisick and corparaty and bhave perpetual Jucceffiny qnd
' be
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be capable to take in pe;petuit}r; and the impropriators or pr-
trons of any augmented churches or donatives, and the refars
and vicars of the mather churches whereunto fuch augmented
curacy or chapel duth appertain, fball be excluded from receiving
any profit by fuch augmentation, and fhall pay to the minifiers
officiating  fuch annual and other penfions and fularies, which
by ancient cuffom or otherwife, of right, and not of bounty,
they were before obliged to pay.

And for cortinuing the fucceffion in fuch augmented cures,
hereby made perpetual cures and benefices, and that the fame
amay be duly and conflantly ferved; if they fhall be fuffered to
remain void for fix months, they fball lapfe in like manner as
prefentative livings.

And by this ftatute the augmented chapels being ex-
prefsly made perpetual cures and benefices; if the incum-
bents of {fuch chapels have not before fuch augmentation
been qualified or qualified themfelves, according to the
requifites above fpecified for perpetual curates, it may be
advifable, upon fuch augmentation made, that they be no-
minated de novo, and then perform the feveral particulars
within the times required: Which nomination may be
in this or the like form

¢ To the right reverend father in God C. lord bifhop
¢ of - A, B. of - gentleman, fendeth grect-
¢ ing. Whereas the curacy of the chapel of in
¢¢ in the county of and in your lordfhip’s diocefe
< of is augmented, or fhortly intended to be
¢¢ augmented, by the governors of the bounty of the late
queen Anne, for the augmentation of the maintenance
of the poor clerzy; by reafon whereof it is requifite,
¢¢ that a curate fnould be duly nominated and licenfed
¢¢ to ferve the faid cure, purfuant to the ftatute in that
¢¢ cafe made: I the faid A. B. do hereby nominate C. D.
¢« clerk, (the perfon employed by me in ferving the faid
¢ cure,) to be curate of the faid chapel of ; and
¢ and do humbply pray your lordfhip to grant him your
licence to ferve the faid cure, and to perform all di-
vine offices therein accordingly. In witnefs whereof,
¢ I have hereunto fet my hand and feal, the day
¢ of —— in the year of our Lord ?,  Eén 460,

(41
(13
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Dalmatica.

D/YL MATICA, was one of the facerdotal veftments;
{o called from its having been at firft woven in Dal-
matig. Lind. 252,

Datrvein Prelentment.

N affife of darrein prefentment, or laft prefentation,
lies when a man, or his anceftors under whom he
claims, have prefented a clerk to a benefice, who is infti~
tuted ; and afterwards upon the next avoidance a ftranger
prefents a clerk, and thereby difturbs him that is the real
patron. In which cafe, the patron fhall have this writ,
direted to the fheriff to fummon an affife or jury, to in-
quire who was the laft patron that prefenited to the church
now vacant, of which the plaintiff complains that he is
deforced by the defendant: And, according as the affife
determines that queftion, a writ fhall iffue to the bifhop, .
to inftitute the clerk of that patron, in whofe favour the
determination is made, and alfo to give damages. 3
Blackpr. B. 3. Ch. 16.

But this courfe of proceeding is now become obfolete,
and fuperfeded by the writ of guare impedit : And the learn-
ing concerning them both is comprehended under the
title Anboinfon,

Deacon. See DBination.

Deans and chapters.

'F OR the Lafes of deans and chapters, and of every

member of the chapter, in their fole or aggregate
capacity ; fec title Lgales,

Lo



Deans and chapiers. 7%

I. Of deans.

I1. Of chapters.

1I. Of the feveral members of the chapter in their
Jole capacity s as canons and prebendaries.

1V, Qf dean and chapter, as one body aggregate.

V. Of deans of peculiars,

VI. Of rural deans.

I. Of deans.

1. There are four forts of deans and deanries ; of whxch Severa) kinds of
and of whom the law of thiswrealm taketh knowledge deans,
The fir/l is a dean who hath a chapter confifting of pre-
bendaries or canons, fubordinate to the bithop, as a coun-
cil affiftant to him in matters fpiritual relating to reli-
gion, and in matters temporal relating to the temporalties
of his bithoprick : for feeing that it was impoffible but
that feds fchifms and herefies thould arife in the church,
it was in chriftian policy thought fit and neceflary, that the
burden of the whole church, and the government thereof
thould not lie upon the perfon of the bifhop only ; and
thercfore it was uhouoht receflary that every bithop with-
in his diocefe thould be affifted with a council, to con-
fult with him in matters of difficuity concerning ~<ligion,
and deciding of the controverfies thereof ; and alfo for the
better ordering and difpofing of the things of the church,
and to give their affent to fuch eftates as the bithop fhould
make of the temporalties of his bifhoprick ; for it was not
convenient. that the whole power and charge thercof
fhould remain in any one fole perfon cnly. 'The fecond is
a dean who hath no chapter, and yet he is prefentative, and
hath cure of fouls ; he hath a peculiar, and a court where-~
in he holdeth ecclefizilical jurifdiGion ; but he is not fub-
je& to the vifitation of the bifhop or ordinary ; fuch is
the dean of Barte/ in Suffex, which deanry was founded
by king William the conqueror in memory of his con-
queft; and the dean there hath cure of fouls, and hath
fpiritual jurifdi&tion within the liberty of Battel. The
third dean is ecclefiaftical alfo, but the deanry is not pre-
Jfentative but donative, nor bath any cure of fouls, but he is
only by covenant or condition ; and he alfo hath a court
and a peculiar, in which he holdeth plea and jurifdiction
of all fuch matters and things as are eccleflaftical, and

¥4 which
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O:iginal inftitu-
tion of deanries,

Deans and chapters.

which do arife within his peculiar, which oftentimes
extends over many parifhes : fuch a dean, conftituted by
commiffion from the metropolitan of the province, is the
dean of the Arches, and the dean of Bocking in Effex; and
of fuch deanries there are many more. The fourth fort of
dean, is he who is ufually called the rura/ dean ; having
no abfolute judicial power in himfelf, but he is to order
the ecclefiaftical affairs within his deanry and precinct, by
the diretion of the bithop,or of the archdeacon; and is a
fubftitute of the bifhop in many cafes. Hughes, ¢. 2.

2. The dean which hath a chapter, fuch as the
dean of Canterbury, St Paul’s, and the like, is fet forth
to be an ecclefiaftical governor fecular over the prebenda-
ries, and canons in the cathedral church. Hughes, c. 2.

. The inftitution of deanries, as alfo of the other ec-
clefiaftical offices of dignity and power, feems to bear a
refemblance and relation to the methods and forms of
civil government, which obtained in thofe early ages of
the church throughout the weftern empire.  Accordingly,
as in this kingdom, for the better prefervation of the
peace, and more eafy adminiftration of juftice, every hun-
dred confifted of ten diftricts called tithings, every tifhing
of ten friborghs or free pledges, and every free (or frank)
pledge of ten families; and in every fuch tithing there
was a juftice or civil dean appointed, for the fubordinate
adminiftration of juftice : fo in conformity to this fecular
method, the fpiritual governors the bifhops divided each
diocefe into deanries (decennaries, or tithings), each of
which was the diftri¢t of ten parifhes or churches; and
over every fuch diftriét they appointed a dean, which in
cities or large towns was called the dean of the city or
town, and in the county had the appellation of rural
dean. Ken. Paroc. Ant. 633, 634.

The like office of deans began very early in the greater
monafleries, efpecially in thofe of the Bewediftine order;
where the whole convent was divided into decuries, in
which the dean or tenth perfon did prefide over the other
nine; took an account of all their manual operations ;
ihﬂkruinonetoleayetheh'ﬁaﬁon,ortoonﬁttharparﬁcu-
Yar duty without exprefs leave ; vifited their cells or dor-
mitories every night ; attended them at table to keep or-
der and decorum at their meals ; guided their confcience;
directed their ftudies; and obferved their converfation :
and for this purpofe held frequent chapters, wherein they
teok publick cognizance of all irregular pradices; and
impofed fome lefler penances; but fubmitted all their

pra-
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proceedings to the abbat or prelate, to whom they were
accountable {or their power, and for the abufe of it, And
in the larger houales, where the numbers amounted to fe-
veral decuries, the {fenior dean had a fpecial pre-eminence,
and had fometimes the care of all the other devolved upon
him alone. K.m. Par. Antiq. 634, 635.

And the office of dean in feveral colleges in the univer~
fities, feemeth to havearifen from the fame foundation.

And the inftitution of cathedral deans feemeth evidently
to be owing to this practice. When-in epifcopal fees,
the bifhops difperfed the body of their ciergy by affixing
them to parochial cures ; they referved a college of priefts
or fecular canons for their counfel and afliftance, and for
the conftant celebration of divine offices in the mother or
‘cathedral church, where the tenth perfon had an infpet-
ing and prefiding pewer, till the fenior or principal dean
fwallowed up the office of all the inferior, and in fub-
ordination to the bifhop was head or governor of the
whole fociety. His office was, to have authontj over all

the canons, prefbyters, and vicars; and to give pofleffion

to them when inftituted by the bifhop ; to mfpe& their
difcharge of the cure of fouls; to convene chapters, and
prefide in them, there to hear and determine proper caufes;
and to vifit all churches once in three years within the
limits of their jurifdi¢tion, The men of "this dignity
were called archiprefbyters, becaufe they had a {uperintend-
ence or primacy over all their college of canonical priefts ;

and were likewife called decan: cbryhanztatzs, becaufe their
chapters were courts of chriftianity, or ecclefiaftical ju-
dicatures, wherein they cenfured their offending brethren,
and maintained the difcipline of the church within their

own precinéts, Ken. Par. Ant. 634, 635.
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4. Deans of the old foundation come in by election of Dean how 2p-

the chapter upon the king’s conge d’eflire, with the royal pointea.

aflent, and confirmation of the bithop, much in the fame
way as the bifhops themfelves do: but (generally) the
deans of the new foundation come in by the king’s letters
patents ; upon which, they are inftituted by their refpec-
tive bifhops ; and then inftalled upon a mandate, purfuant
to fuch inftitution, and directed to the chapters, Gibf.
173.
Which diftin&ion between the old and new founda-
tions came in after the diffolution of monafleries, when
king Henry the eighth having ejeCted the monks out of
the cathedrals, placed fecular canons inftead of them :
thofe whom he thus regulated, are called the deans and
chapters
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chapters of the new foundation; fuch are Canterburys
Winchefter, Worcefter, Ely, Carlifle, Durham, Ro-
chefter, and Norwich. = And befides thefe, he erelted five
cathedrals de novo, and endowed them out of the eftates
of diflolved monafteries, viz. Chefter, Peterborough, Ox-
ford, Gloucefter, and Briftol : which were by bim miade
epifcopal fees, as alfo Weftminfter, but the bithoprick of
this laft place was altered again, and the monaftery turned
into a collegiate church by queen Elizabeth. %obnf. 54.

5. Dr Godolphin fays, where a dean is made a bithop,
with a difpenfation from the king to hold the deanry not-
withftanding the bithoprick, fuch difpenfation continues
him dean as before, by force and virtue of his former
title, to all intents and purpofes; fo as that he may con-

. firm, or make leafes, or do any other alt as dean, as if
he had not beep made a bithop at all.  God. 112.

6. Deanries are fine-cures, that i¥, they have not the
cure of fouls. God. 200. Waif. ¢. 2.

Therefore perfons admitted to deanries need not by the
13 E/. ¢. 12. to fubferibe the thirty-nine articles before
the ordinary ; nor to read and declare their aflent to the
fame, as perfons admitted to benefices with cure are re-
quired to do by the faid ftatute. Gib. 808. 817.

But otherwife, the fame oaths, f{ubfcriptions, and de-
clarations are required to be taken and made by them, as
by other perfons qualifying for ecclefiaftical oflices.

7. Dr Godolphin faith, the dean may be a layman ; as
was the dean of Durham, by fpecial licence and difpenfa-
tion from the king; but that'is rare and a fpecial cafe,
and is not common and general, and therefore not to be
brought as an example. Goa’.‘367.

And Dr Watfon fays, 2ltho’ in former time a lay-
man might have taken a title to adeanry 5 yet now by the
ftatute of the 13 & 14 C. 2. ¢. 4. a perfon muft have
prieft’s orders to qualify him for the fame. Watf. ¢ 14.

But Dr Gibfon faith, a deanry is a promotion merel
fpiritual ; and might never be poflefled, regularly, by any
perfon bat who was of the order of priefthood. This is
plain from the ancient name, archiprefbyter, or head pref-
byter of the college of prefbyters, and from the feveral rules
of the canon law, exprefsly requiring, that none be confti-
tuted archiprefbyters or deans, but prefbyters only : —unq
bifhop in bis church fball prefume to ordain an archiprefbyter
or dean, unlefs they be prefbyters.  Which tho’ the glofs
qualifies, by faying, ir is ﬁ{ﬁcient if be be fuchthat in 4
Joort time be may be premeted to that order, as being already

of
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of inferior orders ; yet it was never underftood, that dean-
ries might be held, as temporal promotions, by mere lay-
men ; which is a notion entertained by fome, againft all
law reafon and antiquity, upon an irregular inftance or
two fince the reformation ; and urged, that fo it would
ftill have been, had not the laft a&t of uniformity made
the order of priefthood a neceffary qualification of being
admitted to any ecclefiaftical promotion er dignity. 'That
it was ever made a queftion, whether a deanry was a
mere temporal or {piritual promotion, could be owing to
nothing but the inftances juft now referred to, and the
not knowing or not confidering the original nature and
defign of the office; 'in conformity to which, in the cafe
of Goodman and Turner in the tenth year of queen Eli-
zabeth (Dyer 273. b.) where the point in iflue was the
validity of a leafe, the juftices unanimoufly agreed, that
it was a fpiritual promotion, and accordingly the legality
or illegality of the deprivation of Goodman had been tried
(without any exception of either party fo far as appears)
in the fpiritual courts ; viz, before the bithop, archbithop,
and delegates fucceflively,  Gidf. 173.

8. The title of dean is a title of dignity; which be- Deanryadignisy,
longs to this ftation as having ecclefiaftical adminifiration
with jurifdiftion or power annexed, as the civilians defined
a dignity in the cafe of Broughton and Goufley, E. 43
El and more efpecially as coming within all the three
qualifications of a dignity as laid down by Lindwood, — a
dignity, he fays, is known, 1. From the adminiftration of
ecclefiaflical affairs with jurifdiction. 2. From the name and
preference which be bath in the choir and chapter. 3. From
the cuflom of the place. By which rule, no ftations in the
cathedral church, under the degree of a bithop, or dig-
nities ftri¢tly fpeaking, befides thofe of the dean and arch-
deacon ; unléfs where jurifdiction is annexed to any of
the reft, asin fome cafes it is to prebends and others.
Gibf. 173. .

"This title of dignity, as annexed to deanries, may per- '
haps be one reafon of what the law books affirm, that if
lands be given by licence to a dean and chapter of fuch
a place, or a leafe be made by them, or a writ be brought
againft the dean ; fuch grant leafe and writ fhall be good,
tho’ the dean is mentioned only by his tit'e of digniiy,
and not by®his proper name. Gibf. 173,

g. If adean take an obligation to him and his fuc- Bond given to a
ceflors, it goes to his executors; which holds true alfo,as dean and his fuc-
to a bithop, parfon, vicar, and the like. Ged. 55. ceflors.

10. The



26

Pofl-flions of
deawies,

Deansg and chapters.

10. The bifthop, dean, and chapter (that is preben-
daries or canons), and al! other perfons belonging unto,
or having any thing to do in any cathedral churches, at the
firft, and in ancient times, held their pofleflions together
in grofs ; but afterwards for the avoiding of confufion and
for better order, and for fome other {pecial caufes known
to the king and ftate of this realm, the fame were after-
wairds by them fevered and divided ; and part of the lands
and pofleffions belonging to the fame church were afigned
to the ‘bithop and his fucceflors to hold by themfelves,
and other parts thereof were affigned unto the dean and
chapter to hold by themfelves, of which lands they have
ever fince continued feverally feized in their feveral capa-
cities. Hughes, ¢. 2.

Concerning the pofleffions of deans and others of the
new foundation, it is enaCted by the 34 & 35 H. 8, ¢. 21.
that the king’s grant to the new foundations fhould be good ;
notwithflanding any mifrecital of name, place, or date.

And by the 35 El. ¢. 3. Forafmuch as divers doubts have
arifen touching the furrenders of religious boufes, and the vali-
dity of the erections of deans and chapters made by king Hen, 8.
notwithflanding the aforefaid flatute ; it is enalled, that all
eftates of religious’ houfes furrendred to king Hen. 8. fhall be
adjudged to have been lawfully in the poffe(fion of the faid king,
notwithflanding any defect in the furrender 5 and all letters
patents made by the faid king, for the ereftion foundation in-
corporation or endowment of any dean and chapter, fhall be re-
puted taken and adjudged, to have been good perfell and ef-
feciual in the law, for all things therein contained, according

1o the true intent and meaning of the fame, any thing matter
~or caufe to the contrary thereof in any wife notwithflanding.

Many years before this, in the eighth year of the
queen, we find a bill in the houfe of lords (for the con-
firmation of late ereted deanries and prebends) read a
fecond time and committed ; but it proceeded no further.
Whereupon, great difturbance having been given to the
deans and chapters of the new foundation, under pretence,
that the poffeflions thereof were pafled by letters patents
of concealment; they did this year unanimoufly apply
themfelves to the lord treafurer Burleigh, for a confirm-
ation of them by parliament : as appears from a letter fent
by them from the convocation h&ufe, bearing date Mar.
16. 1592, in which they befeech him, that by his ho-
pourable mediation and countenance, a remedy may at
this parliament (by confirmation of the faid grants) be
obtained. Y

I This
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This application produced the prefent a&, in favour
of the new foundations; notwithftanding which, five
years after, divers perfons, labouring a'diffolution of the
cathedral church of Norwich, under the old pretence of
concealments, brought this matter to a folemn hearing ;
and it was declared, that if any imperfeftion were in the
tranflation made by king Hen. 8. from prior and convent
to dean and chapter, this act had made it clear and with-
out queftion. To which Jord Coke fubjoins, that all
defeéts arc remedied by this moft excellent aét of parlia-
ment, the fatal plea to all concealment as to thofe pofef-
fions; adding, that though the cafe under confideration
did only concern the church.of Norwich, it would ferve
as well for many other cathedral churches. Gi4f. 184.

3 Cro. 76,

11. The dean ought to vifit his chapter. God. 53. Dean to vifit the

And of ancient time, the canons made their confeflions thares.,
to thedean; and Lindwosd fays, that the canons are un-
der the dean as to the cure of fouls. God. 53.

12. The dean may make a deputy or fubdean, to ex- Dean may make
ercife the fpiritual jurifdi¢tion; yet fuch deputy cannot ® “P4y.
charge the pofleflions of the church, fo as to confirm
leafes, unlefs it be otherwile provided by the local fta-
tutes, God. 55. Watf. c. 44.

13, Every dean fhall be refident in his cathedral church Refidence of the
fourfcore and ten days, conjun&im or divifim, in every %aa
year at the leaft, and then fhall continue there in preach-
ing the word of God, and keeping good hofpitality, ex- ,
cept he fhall be otherwife let with weighty and urgent
caufes to be approved by the bithop, or in any other law- .
ful fort difpenfed with. Can. 42. .

14. Deans in cathedial and collegiate churches, fhall g.em”’“def“',
not only preach there in their own perfons {o often as ical datye
they are bound by law ﬂatuge ordinance or cuftom, but
fhall likewife preach in other churches of the fame diocefe
where they are refident, and efpecially in thofe places '
whence they or their church receive any yearly rents or
profits.  And in cafe they themfclves be fick, or lawfully
ablent, they fhall fubltitute fuch licenfed preachers to
fupply their turns, as by the bithop fhall be thought meet
to preach in cathedral churches. And if any etherwife
negleét or omit to {uply his courfe as is aforefaid, the
offender fhall be punithed by the bithop, or by him or
them to whom the jurifdi€iion of that church apper-
taineth, zccording to the quality of tie offence.  Can.

43

15. By
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15. By the 28 H. 8. c. 11. The profits of a deanty
during the vacation fhall go to the fucceflor, towards the

payment of his firft fruits.
II. Of chapters.

I. A chapter ‘of a cathedral church confifteth of per-
fons ecclefiaftical, canons and prebendaries, whereof the
dean is chief, all fubordinate to the bithop to whom they
are as affiftants in matters rclating to the church, for the
better ordering and difpofing the things thereof, and for
confirmation of fuch leafes of the temporalties and offices
relating to the bifhoprick, as the bithop from time to time
fhall happen to make. God. 58.

And they are termed by the canonifts capitulum, being
a kind of head, inftituted not only to affift the bithop in
manner aforefaid, but alfo anciently to rule and govern
the diocele in the time of vacation. God. 56.

Of thefe chapters, fome are ancient, fome new: the
new are thofe which are founded or tranflated by king
Hen. 8. in the places of abbats and covents, or priors
and covents, which were chapters whilft they ftood, and
thefe are new chapters to old bifhopricks; or they are
thofe which are annexed unto the new bithopricks found-
ed by king Hen, 8. and are therefore new chapters.to new
bithopricks. 1 ]n/l

The chapter in the collemate church is more properly
called a college; as at Weltminfter and Windfor, where
there is no epifcopzl fee. Woed, b. 1. c. 3.

2. There may be a chapter wnhout any dean; as the
chapter of the collegiate church of Southwel: and grants
by or to them are as effe€tual as other grants by dean and
chapter.  /Vatf. c. 28.

Tn the cathedral churches of St David’s and Landaff,
there never hath been any dean, but the bifhop in either

*is head of the chapter; and at the former the chantor,

In fome places
two chapters,

Capacity to take
©r purchale,

at the latter the 1rchueacon pxcﬁdes, in the abfence of
the bifhop or vacancy of the fee.  Yohnf. 60.

3. One bithop may poflibly have two chapters, and
that by union or confolidation : and it {eemeth that if a
bithop hath two chapters, both muft confirm his leafes.
God. 58.

4. A chapter of it felf, is not capable to take by pur-
chafe, or gift, without the dean, who is the head of it.
This was agreed in Eyre’s cafe (Mo, 51.); but whereas
in the leafe theie mentioned (made by the archbithop of

York)

AN
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York)of a ficld in Batterfea, one article was, that during
the vacancy of the archbifhoprick, the rent thould be paid
to the chapter of York, as in their own proper right ; up-
on a queftion raifed, whether a chapter could receive the
rent, it was agreed that they could; becaule they are
perfons of which the law takes notice, and to whom
therefore fuch payment might be made; and tho’ it thould
appear afterwards that they could not receive it in their
own proper right, that defect would not hinder the pay-
ment. Gibf. 174.

IIL. Of the feveral members of the chapter in their fole

capacity 3 as canons, and prebendaries,

1. The books do generally confound the two words Difference be-

~ prebend and prebendary : whereas the former fignifieth the fweea prebend

office, or the ftipend annexed to that office ; and the lat- and prebendary.
ter lignifieth the officer, or perfon who executeth the of-

fice and enjoyeth fuch ftipend.

2. Lord Coke faith, a prebendary was fo called a pre- Pretendary,
bendo, from the afliftance he affordeth to the bithop ; whence focalled,
whereas he had his name, on the contrary, from the af-

. filance which the church affordeth him, in meat drink
and other neceflaries.  Gibf. 172.

3. A prebend, is an endowment in land, or penfion in prebend, what,
money, given to a cathedral or conventual church in pre-
bendam 5 that is, for a maintenance of a fecular prieft or
regular canon ; who was a prebendary, as fupported by
the {uid prebend. Ken. Par. Ant. Glof.

4. A canonry alfo is a name of office; and a canon is Canonry..
the officer in like manner as a prebendary ; and a prebend
is the maintenance or ftipend both of the one and of
the other. Gibf. 172.

5. Prebendaries are diftinguifhed into thofe which are Two kinds of
called fimple and dignitary. A fimple prebendary is fuch prebendaries.
who hath no cure, and who hath no more but his revenue
for his fupport; and a dignitary prebendary hath always
a jurifdi€@ion annexed, and for this reafon he is called a
dignitary, and his jurifdiction is gained by prefcription.

Country parf. comp. 136.

6. Of common right the bifhop is patron of all the Prebendary, how
prebends, becaufe the pofleflions were derived from him, 2ppointed.
God. 52.

And in fuch cafe he doth prefer to them by collation,
which is the fame thing with inflitution, faving that no
prefent is made; but if a prebend be in the gift of

a lay-



8o

None to have
two prebends in
oge church

Deans and chapters.

a layman, the patron doth prefent to the bifhop, who
doth inftitute in like manner as to another benefice; and
then the dean and chapter do indu& them, that is, after
fome ceremonies, place them in a flall in the cathedral
church, to which they belong ; whereby they are f{aid to
have a place in the choir. #aif. c. 15.

In the cafe of Clarke againft the bithop of Sarum, M.
11 G. 2. A mandamus was granted to admit the plain-
tiff to a canonry or prebend of Sarum, and to inftitute,
induct and inveft him therein; tho’ it was firongly op-
pofed on the rule to fhew caufe, as turning the common
law remedy by quare impedit into another chanel. But
the court faid, that tho’ formerly mandamus’s were not
fo frequent, efpecially where the party had another re-
medy ; yet they being found to be more expeditious and
lefs expenfive, had been given into of late. And as to
there being another remedy; it might be faid equally in
cafes where an aflife or an acion upon the cafe would
try the right, and yet that was never thought a ground to
deny a mandamus: fo that the writ was ordered, but
never iffued, the parties agreeing to refer the difpute.
Strange, 1082, ’

Prebends are fome of them donative. At Weftmin-
fter, the king collates by patent ; and by virtue thereof,
the prebendary takes pofleffion without inftitution or in-
duttion. Fohnf. 55. Watf. c. 15.

And the king at this day is patron of moft of the great
prebends.  Fobnf. 28, 29.

=. No perfon nray hold more than one prebend in the
fame church : and this is agreeable to the rule of the an-
cient canon law. Gibf. 174.

So if a prebendary accepteth of a deanry, his prebend
is void by ceffion ; fo if he is made 2 4ifbop, the king pre-
fents to his prebend.  Ne/f. Preb.

But the acceptance of a deanry muft be underftood to
be_in the fame church; therefore 11 £4. 3. the bifhop of
Durham baving prefented a clerk to a prebend of the
church of St. Andrew, and afterwards the fame perfon
being prefented to a deanry in that church, it was held
that the king fhould recover the prefentation to this pre-
bend, becaufe one and the fame perfon cannot poflefs two
prebends in one and the fame church; but then it muft
be underflood of a prebendary who is a2 compleat mem-
ber of the chapter, that is, one who hath a place in the
choir and a vote in the chapter; for an archdeacon may
be cither a dean or prebend of that church where he is

arch-
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archdeacon, becaufe as fuch he hath no vote in the chap-
ter.  NeJj. Preb.

8. Formexly a layman (Dr Watfon fays) -might have Whether a pre-
taken a title to a prebend but now by the a& of uni- bend is alay-fees
formity of the 13 & 14 C. 2. ¢. 4. no perfon is capable
of being admitted to any ecclefiaftical promotion, who is
not in pricit’s orders.  77atf. ¢, 14.

9. The pofleflions of the dean and chapter are for the Separate poffef
moft part divided ; the dean having one part ‘alone in fionss
right of his deanry, and each particular prebendary a cer-
tain part in right of their prebends ; the refidue the dean
and chapter have alike; and each of them is to this pur-
pofe incorporate by himfelf. God. 52.

For a prebendary, who hath a diftinét eftate, and hath
alfo a vote in the chapter; is a corporation fole in re-
fpelt of the one, and at the fame time is a member of a
corporation aggregate in refpect of the other. Fohnf. 61.

10. If the cathedral church be in one county, and the Quare impedic to
corps (body, or eftate) of the prebend be in another coun- be brought in the

county wherethe
ty ; a writ of quare impedit fhall be brought in the coun- (ypedral is,
ty of the cathedral, where the office, or the foundation of
the right to the corps is, and not in that where the corps
Lies.  Gibfl 17

11. By the year]y land tax a&ls Whereas the rents How to be
and revenues belonging to the refidentiaries of the cathedral charged to the
churches are chargeable to the land tax, and in fome cafes the and tax.
overplus of the faid rents and revenues, above fuch tax repairs
and other charges, is to go in fhares for the maintenance of the
Jaid refidentiaries which fhares are diminifbed by the faid land
tax; in fuch cafes the faid refidentiaries fhall not be further
chargeable as enjoying offices of profit out of the faid rents and
revenues.

12. It doth not appear that canons or prebendaries have prebend 3 finee
cure of fouls in any refpeé; they are indeed for the moft cure,
part inftituted, but not to the curc of fouls.  Fohn/. 86.

So that a prebend and a parochial benefice are not in-
compatible ; but both may be holden together, without
any difpenfation. Fobnf. g1

And for the fame reafon, he who takes atitle to a
prebend, is not thereby obliged by the 13 £/ ¢. 12. to
tfubfcribe or read the thirty nine articles; but otherwife,
he muft take the fame oaths, and make and fubfcribe the
{ame declarations, as other perfons qualifying for eccle~
fiaftical offices.

13. No prebendaries ner canons in cathedral or colle- Refidesce,
giate churches, having one or more benefices with cure
(and not being refidentiaries in the fame cathedral or col-

Voi. I, G legiate
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legiate churches), fhall under colour of their faid pre-
bends, abfent thcmfelves from their benefices with cure,
above the fpace of one month in the year; unlefs it be
for {fome urgent caufe, and certain time, to be allowed
by the bithop. And fuch of the faid canons and preben-
daries, as by the ordinances of the cathedral or collegiate-
churches do ftand bound to be refident in the fame, fhall
fo among themfelves fort and proportion the times of the
year, as that fome of them always fhall be perfonally re-
fident there; and all fuch refidentiaries fhall, after the
days of their refidency appointed by their local ftatutes
or cuftoms €xpired, prefently repair to their benefices, or
fome one of them, or to fome other charge where theg
}aw requireth their prefence, there to difcharge their du-
ties according to the laws in that cafe provided. And the
bifhop of the diocefe fhall fee the fame to be duly per-
formed and put in execution. Can. 44. ‘

14. Prebendaries and canons in every cathedral and
collegiate church, fhall not only preach there in their
own perfons, fo often as they are bound by law flatute
ordinance or cuftom, but fhall likewife preach in other
churches of the fame diocefe where they are refident, and
efpecially in thofe places where they or their church re-
ceive any yearly rents or profits, And in cafe they them~
felves be fick, or lawiully abfent, they fhall fubftitute
fuch licenfed preachers to fupply their turns,. as by the
bifkop fhall be thought meet to preach in the cathedral
churches. And if any otherwife negle&t or omit to fup~
ply his courfe, as 1s aforefaid, the offender fhall be punithed
by the bithop, or by him or them to whom the jurifdic-
tion of that church appertaineth, accordingto the quality
of the oftence.  Can. 473, ‘

15. Dr Godolphin faith, that after the death of a pre-
bendary, the dean and chapter fhall have the profits,
Gid. 52.

But by the flatute of the 28 H. 8. ¢. 1. the profits
of a prebend, during the vacation, fhall go to the fuc-
¢ flor ; towards the payment of his firft fruits.

In order to reconcile which, perhaps the diftin&ion
may be this i that the iffues of thofe pofleflions which he
hath in common with the reft of the chapter, fhall after
his dcath be divided amongft the furviving members of
the chapter; but the profits of thofe poflefions which he
hath in his {eparate capacity, as a fole corporation of him-
felf, fhall be and inure to his fucceflor.

16. A
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16, A prebendary leaving a houfe, by death or ceffion, Dilapidations,
out of repair ; hc or his executors fhall be liable to a
fuir of dilapidation, tho’ it was not annexed to the pre-
bendal ftall.  This was declared in the court of king’s
bench, 7. 35 C. 2. in the cafe of Dr Sands againft the
executors of his predeceffor, the refidentiary prebendary in
the church of /7%//s, where the bifhop appoints to each
prebendary what houfe he thinks fit. For altho’ the
hcufe is not parcel of any particular prebend, it muft
be affigned to fome particular prebend; and when it is
fo affigned it is part of the prebend, and fhall be liable
to a fuit for dilapidations, Wherefore in this cafe the
court refufed to grant.a prohibition. Gibf. 174, Skin.
121,

IV. Of dean and chapter as one body aggregate.

t. Dean and chapter is a body corporate {piritual, con- Dean and chapa
fifting of many able perfons in law, namely, the dean ' whats
who is chief, and his prebendaries ; and they together
make the corporation. God. 51.

2. They were originally felefted by the bifhop from mow incorpo=
amongft his clergy, as counfel and affiltants to him ; but rated,
they derive their corporate capacity from the crown.

God. 52. .

3. By degrees the dependance of the dean and chapter Their depen-
on the bifhop, and their relation to him, grew lefs and éence on the
lefs; till at laft the bithop hath little more left to him ™MoP:
than - the power of vifiting them, and that very much li-
mited : and he is now fcarcely allowed to nominate half
of thofe to their prebends, who all were originally of his
family. Fobnf 54. 2 Rolls Air. 229.

Neverthelefs, the dean and chapter may' not alter the
ancient and approved ufages of their church, without
confent of the bithop; and if they do, fuch innovations
are declared void by the canon law. Giéf. 174.

4. In the faxon times, there was no delegation of the Ty, jurifdic
bifhop’s jurifdiction, to the feveral officers of the bithop’s tion. ‘
courts ; for the bifhops did fit in perfon in the county
courts, and there heard ecclefiaftical caufes, 1 Sti/l, Ecel,
cafes. 242.

But now the exercife of the bifthop’s power is fome-
times reftrained by ancient compofitions; as is feen in
the twa ancient ecclefiaftical bodies of St. Paul’s and
Litchfield. And where the compofitions are extant, both
parties are equally bound to obferve the conditions and li-
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mitations  thereof. By the remiffnefs and abfence of the
bifhops of Litchfield from their fee, in going to Chefter,
and then to Coventry, the deans had great power lodged
in them, as to ecclefiaftical jurifdi&tion there; and atter
long contefts, the matter came to a compofition in the
year 1428; by which, the bifhops were to vifit them but
once in feven years, and the chapter had jurifdiétion over
their own peculiars, So in the church of Sarum, the
dean hath very large jurifditien ; which makes it pro=-
bable to have been very ancient; but upom conteft it was
fettled by compofition between the bifhop, dean, and
chapter in the year 1391. And where there are no com-
pofitions, it depends upon cuftom, which limits the ex-
ercife, altho’ it cannot deprive the bifhop of his diocefan
right, 1 Sell. Eccl. caf. 241, 242.

And befides thatr authority which deans and chaptess
bhave within their own bodies, they have fometimes an
ecclefiaftical jurifdiftion in feveral neighbouring parifhes,
and deanries; and this ecelefiaftical jurifdiction is exe-
cuted by their officials. And they have alfo temporl
jurifdi€tion in feverzl manors belonging to them, as well
as bithops, where their flewards keep courts, Fobnf. 56.
Wood, b. 1. ¢ 3. :

Wakingof Ra- 5. A flatute made by dean and chapter to bind their

tutes, fucceffors, and not themfelves, is void, and fo declared
by the canon law ; forafmuch as it is not equitable that a
man fhould- lay that burden upon anether, which he will
not bear himfelf.

Grantsmadeto 6. It feemeth that at the common law, by the gift or

them, grant of lands to the dean and chapter, as a corporation
aggregatc, the inheritance or fee fimple may pafs to them
without the word fucceffirs; becaufe in conftruétion of
faw, fuch body politick is faid never to die. God. 58.

Mow fartheyare 7. Lhe dean and chapter of common right are guar-

guardians of the dians of the fpiritualties of the bifhoprick during the va-

fprialties:  cation, altho’ the archbifliop now ufually hath that right
by prefeription or compofition: but when the archbi-
fhoprick is vacant, the dean and chapter of the archiepif-
copal fee are guardians of the fpiritualties throughout the
province. God. §5.

Prefentation of 8, Dr Watfon fays, if a corporation de prefent their

Z:’g;i;:ﬁgﬁ“ head, as if the dean and chapter do prefent the dean to a

fice. benefice, it is void; but if they prefent one of their pre-
bendaries, it is good. Hatf. c. 20. -

Whether thefur- g, The furrender of the Jands and poffeflions of a dean

}iﬁgsrdgt‘h‘z‘}“ and chapter, doth not diffolve the corporation, This was

folve the cove declared
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declared in the cafe of the dean and chapter of Norwich,
who having conveyed their lands to king Edward the
fixth, and being incorporated anew, and their lands re-
granted, made a leale by their old name; and it was ad-
judged to be a good leafe, becaufe notwithftanding the
faid conveyance of the lands, the old corporation of king
Henry the eighth remained. The reafon of which was,
that the two principal ends, for which deans and chapters
were infticuted (the firlt to advife the bifhop in fpiritual=
ties, the fecond to reftrain'him in temporalties) mighe
well be anfwered by them, tho’ they had no temporal pof—
feflions. Gibf 173,4. 3 Co 73.

In like manner, if the corps of a prebend is a manor,
and no more, if the manor is recovered from him by title
paramount, notwithftanding fuch rccovery the perfon re-
mains a prebendary of the church, bzcaufe he hath a flall
in the choir, and a voice in the chapter, 3 Co. 75.

1o. There hive been many dilputes concerning the
deans and chapters of the new foundation ; which altho’
agitated fometimes in the courts at Weftminfter, do not
appear as yet to have received a full and final determina-
tion : particularly, with regard to the validity of their
local ftatutes ; and then (fuppofing their validity), with
regard alfo to the conflrultion of thofe ftatutes themfelves
in divers in{tances. i :

In order to obtain a diftiné knowledge whereof, it
will be neceffary to inveftigate the hiftory of this matter,
throughout the following perlOdS of time namely, from
the firft ereion of the faid deanries and chapters, in pur-
fuance of the a&t of the 31 H. 8. to the furfl year of the
reign of queen Mary ; from the firft year of queen Mary,
to the firft year of queen Elizabeth; from the firft year
of queen Elizabeth to the fixth year of queen Anne;
and from the {ixth year of queen Anne, to the prefent
time,

(1) By the 31 H. 8. c.g. power of foundation and
ereftion is given to the king as folleweth : Forafinuch as
it is not un/mawn, the flothful and ungadly life which hath been
ufed amang all thife forts which have born the name of religious
Jolky and to the intent that from henceforth many of them might
be turned to better ufe, as hereafter fhall follzw, whereby God’s
word might be the better fet forth, children brought up in
learning, elcrks nourifhed in the univerfities, old fervants decayed
to have livings, alms houfes of poor folk to be [uftained in, rea-
ders of greek bebrew and latin to bave good flipend, daily alms
to be minifired, mending of éigbway:, exbibition for miniflers
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¢f the church ; it is thought therefore unto the king’s highne's
mof? expedient and neceffary, that more bifbopricks, collegial and
cathedral churches fhall be efiablifbed inflead of thefe aforcfaid reli-
glous koufes, within the foundation whereof thefe other titles afore
rebearfed fhall be cflablifhed : It is therefore enalted, that the
king fhall beve power to declare and nominate by his letrers pa-
tents, or other writings to be made under bis great [eal, [uch
number of bifbops, fuch number of cities (fees for bifbops), ca-
thedral churches and discefes, by metes and beunds, for the exer-
cife and muniftration of their epifcopaloffices and adminifiration
as fhall appertain 3 and to endow them with fuch poffeffions,
after fuch manner form and condition, as to him fhall be thought
neceffary and conveniens 5 and alfo j/ball have power to make and
devife tranflations, ordinances, riles and flatutes, concerning
them all and every of them, and further to do every other thing
which be fhall think requifite for the good perfection and accom-
plifhment of bis faid moft godly and gracious purpsfes touching
the premiffes, or any other charitable or godly deeds to be devifed
by him concerning the faine ; and that all fuch tranflations, no-
minations of bifhops, cities, fees, and limitations of diccefes for bi-
Jhops, ereclions, eflablifoments, foundations, ordinances, flatutes,
rules, and all other things which fhall be devifed and expreffed by
bis fundry and feveral letter patents, or other writings un-
der his great feal, touching the premiffes, or any of them, or
any circumflances or dependencies thereof, neceffary and requifite
for the perfection of the premiffes, fhall be as effeitual to all
dntents and purpofes, as if done by the authority of parliament.
In purfuance of this power, the king did ere& the fe-
veral fees, deanries, and churches beéfore mentioned ; and
in the charters of their foundation, with refpe& to the
matters before us, did ordain as followeth : Rex omnibus ad
quos, &c. falutem,  Cum nuper cenobium quoddam feu domus
regularium canonicorum, quod, dum extitit, prioratus, Jeu domus
canonicorum regularium beate Mariz virginis Carliolenfis vulgs
vocabatur, atque omnia et fingula ejus maneria, dominia, mef-
fuagia, terras, tenementa, baereditamenta, dotationes et poffeffiones
certis de caufis fpecialibus et urgentibus per Lancelotum 1pfius
nuper cenobii Sfive domus canonicorum regularium priorem et
ejufdem loci conventum, nobis et heredibus nofiris tmperpetuum
jam data fuerunt et conceffa, prout per 1pforum prioris et con-
ventus cartam figillo fuo communi five conventus Srgillatam, et in
cancellaria nofira irrotulatam manifefle liguet : o Nps
quandam ecclefram cathedralem, de uno decano prefbytero,
et quatunor prefbyteris praebendariis ibidem, omnipotent; Deo
omnino et imperpetuzm ferviturls creari, erigi, fundari et
Srabilirs decrevimus 5 et candem ecclefiam  cathedralem, de uno

decano
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decano preﬁjtem, et quatuor prebendariis prefbyteris, cum aliis
minifiris ad divirum  cultum m’cqjarm, tenore prezfentium,
realiter ¢t ad plmum creamus, erigimus, & ¢.—Volumus etiam
et ordinanus, quod praedicli decanus et guatuor prebendarii,
fe gerent, cxhibebunt, et occupabunt, juxa et fecundum
ordinationes, regulas, et ftatuta eis per nos in quadam
INpENTURA inpofterum fienda, fpecificanda, et declaranda.
—Et qusd prafati decanus et prebendarii eclefie cathedralis
prediéte ot fucceffores fui fint, et imperpetuum erunt, capitulum
epifcopatus Carliolenfis, fitque idem capitulum Roberto nunc Cay-
leenﬁ epifiopay et fuccefforibus fuis ﬂpifmpzs Carlislenfibus per-
petm: JSuturis temparzbus annexum, inccrporatum, et unitum

Veolumus etiam, et per prafentes concedimus, prafato de-
cano et capitulo diclee ecclefie cathedralis fanfie et individie
Trinitatis Carliolenfis, et fuccefforibus fuis, quod decanus
ecclefia cathedrahis illius pro tempore exiftens, omnes et
fingulos cjufdem ecclefiz  cathedralis inferiores officia-
rios ¢t miniftros, ac alias pradie ecclefiz cathedralis
fan&= et individuae Trinitatis Carliolenfis quafcunque
perfonas, prout cafus feu caufa exiget, faciet, conftituet,
admittet, ct acceptabit, de tempore in tempus imper-
petuum ; et eos et eorum quemlibet fic admiffos, vel ad-
miffum, ob caufam legitimam, corrigere, deponere, et
etiam ab eadem ecclefia cathedrali amovere et expellere
potlit et valeat. ' Salvis nobis, haredibus et fuccefforibus nof=
-tris, titulo, jure, et aulloritate, decanum, prebendarios, et om-=
nes pauperes, ex liberalitate noflra_ibidem wviventes, de tempore
in tempus nominandi, affignandi et preficiendi, qualitercunque et
quotiefcunque ecclefia cathedralis praediélu decano, prebenda-
riis vel pauperibus pradiflis, vel eorum aliquo, per mortem,
vel aliter vacare contigerit. Tefle rege &3¢,

Note, all the other foundation charters are of the like
form ; bot that of Carlifle in particular is here recjted,
becaufe upon this charter did arife the contefts which oc-
cafioned -the aét of the 6 Ann. c. 21. (hereafter following)
to be made,

In the mean time, what is to be obferved at prefent is,
that by the above recited aét of the 31 H. 8. the ordi-
'nances, rules, and ftatutes to be given by the king to the
new foundations, were to be under the great feal ; and
by the above recited charter of foundation they were
alfo to be fpecified in a certain jndenture by the king then
after to be made.

Now the king did, by his commiflioners anpomted for
that purpofe, inftitute ordinances, rules, and ftatutes for
the faid new foundations ; which were delivered to tbem
figned by the faid commlﬂioners bt not under the great
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Jeal, nor indented.  And it is recited in the commiffion af-
terwards iflued by king Philip and queen Mary for revie
fing the faid ftatutes, that they were only given to the fe-
veral churches by way of trial or probation, as being
intended afterwards to be perfe@ed and delivered in form
under the great feal and indented, if the (ame had not
been prevented by the king’s death,

And there feemeth to be fome foundation for this fur-
mife ; for the ftatutes do not conclude in the ufual form -
of letters patents under the great feal, but end with the
fublcription of the commiflioners; and in fact {cme of the
ftatutes were not given until a little before the king’s
death ; as particularly the ftatutes of the church of Cur-
lifle, which bear date the {ixth day of June in the thirty
feventh year of his reign, when the king was very infirm,
and he died in the January following.

(2) But, whatever might be the caufe, upon this foun-
dation only did thefe ftatutes fubfift, at the end of the
reign of king Henry the eighth, and during the reign
of king Edward the fixth. . .

In the beginning of the next reign, by the aét of the
1 Mar. feff. 3. c. g. itisenacted as followeth: /7hereas
the late noble prince of famous memory, king Henry the eighth,
Jather unto our moft gracious fovereign lady the queen, among f?
other his godly alts and doings, did ereét make and eflablifh di=
vers and fundry churches as well cathedral as collegiate, and en-
dowed every of the fame with divers manors lands tenements and
poffeffions, for the maintenance of the deans prebendaries and
miniflers within the fame, and for other charitable aéls to be
done by the fame deans prebendaries and minifiers 5 and alfa did
zncorporate the fame deans prebendaries and miniflers, and made
them bodies politick in perpetual fucceffion, accarding to the laws
of this realm of England 5 and whereas alfo the faid late king,
Jor the better maintenance and prefervation of the faid churches
in a godly unity and good order and governance, granted wunio
the feveral corporations and bodies corporate of every of the faid
churches, that they fhould be ruled and governed for ever ac-
cording to certain ordinances rules and flatutes, to be fpecified in
certain indentures then after to be made by bis highnefs, and to
be delivered and declared to every of the bodies corporate of the
Jaid churches, as by the feveral erections and foundations of the
Jaid churches more plainly it doth and may appear : Since which
Jaid erections and foundations, the faid late king did caufe to be
delivered to every of the faid churches, by certain commiffioners
by bis highnefs appointed, divers and fundry [latutes and or-
dinances, made and declared by the fame contmiffioners, for
tbe order rule and governance of the jaid feveral churches and
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of the deans prebendaries and miniflers of the fame; which faid
Satutes and ardinances were made by the faid commiffioners, and
delivered to every of the faid corporations of the faid feveral
churches in writing, but not indented accarding to the form of
the faia’ founda:iom and ereétionss by reafon wheresf, the faid
churches, and the feveral deans prebendaries and minifiers of the
James have no fatutes or ordinances of any force or authority,
whereby they fhail be ruled and governed, and therefore re-
main as yet not fully eflablifhed in fuch fort, as the godly intent
of the faid late king was; to the great imperfeltion of the

churches, and the hindrance of Gad’s fervice, and good. order

and goternment to be had and continued amangf} the miniflers
of the fame: and forafmuch as the authority of making the [sid
Slatutes ordinances and orders was referved only to the faid king,
and no mention made of any like authority to be referved unta
bis beirs and fucceffors, the fame rders and flatutes cannot now
be made and provided without authority of parliament — It is
therefore enalled, that the queen fhall, durirg ber natural life,
have power to make and preferibe to every of the faid churches
and the deans preberdaries and miniflers of the fame, and to
their fucceffors, fuch flatutes ordinances and orders, for the goed
government rule and arder of every of the fame churches deans
prebendaries and minifters of the fame, and of the lands manors
tenements and poffe(fions of every of the fame churches, as fhall
Jeem good o her bighnefs, the fame flatutes and ordinances to be
made by her bighnefs in writing, fealed with the great feal of
England, and to be delivered to the deans prebendaries and
miniflers of every of the faid churches far the time being 5 and
alfo jball have pewer, by writing fealed with the great feal of
England, to alter tranjpoje change augment or diminifb the faid
orders flatutes and ardinances of every of the fuid churches, as
10 ber fhall feem good 5 and ‘alfo fhall bave power to eflablifb
Slatutes ordinances and foundatisns, for the good order and go-
vernment of [fuch grammar [fchools as have been erefted founded
or eftablifbed by king Henry the eighth, or king Edward the
Jfixth, and of the mafiers and [ihalars of the faid [cheols, and
to alter and tranfpofe fuch other flututes and ordinances there
made heretofore, from time o time as ia ber fpall feem moft con-
venient, / ‘
In purfuance of this a&, king Philip and queen Mary
iflued their commiffion to the effe&t following : Philippus
et Maria, reverendis in Chrifto patribus &c. fulutem. Cum
illuftriffimus princeps et pater nofler Henricus offavus colle-
*gium five ecclefiam cathedralem Chrifti et beate Mariz vir-
ginis Dunelmenfis erexit et inflituit, ac eandem ad minifire-
rum ¢jus fuflentationem preediis aliifque proventibus munifice do-
tavit 3 nec potuit, ex bac vita difcedens, eandem legibus ac fla-
tutis
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tutis convenientibus magnoque /i gl/lo Sfuo Angliz fignatis, ﬁf miter
fabilire : Ideirco nos et inflitutione ac woluntate patris nafiri,
et decreto fenatus noflvi (quem parls liamentum vocanzus) authi-
ritatcns kabentes imperfeéin alfo/fve/zdt, et operi ab codem in-
choato fafligium imponendi, wobis poteflatem facimus flatuta
ad eandem ccclefs f am cathedralem Dunclmenfem preclare reger-
dam, et minifiris ejufdem pro tempore experienda et exercenda
ante aliguot annos patris nofiri nomine iradita, pervidendi,
examinandi, mutandi, et pro arbitrio corvigendi, appr obardr
plura fi opus fuerit addendi, ct (fi quid ambigui aut obfcuri in
eifdem invematur) explanandi atque expediendi, et tandenm in
eam formam redigendi, quz ad illius nc[gfaz cathedralis Dunel-
menfis miniflrorumque ejus vellam et quietam moder ationem,
et ad wirintis et pietatis affiduum exercitinm, veflrz [))"udcn--
tiz maxime neceffaria videbitur.

‘By virtue of which commiffion, the prefent Ratutes of
the church of Durham were drawn up and figned ; after
which Philip and Mary annexed to them this form of
confirmation : Statuta preedifla in hoc volumine contenta, nof-
tra facimus; ez/g'ue robur et authsritatem noffram, quam _ex
decreto parliamenti anno primo regni noffri edito habemus, im-
pertimur ;5 et magni  fogilli no/frz appenfione confirmamus ; ae
pro wveris ¢t indubitatis ecclefie cathedralis Chnfti- ¢ Marie
wirginis Dunclmenfis fatutis haberi wolumus, &e. Which
ftatates are the fame with the former ftatutes of king
Henry the eighth ; fave only that the oath of the king’s
fupremacy is left out: So that what the queen intended
feems only to have been, to undo what hath been done
againft papal fupremacy.

Note, in the faid a&t of queen Mary it is only recited,
that ng Henry the elghth’s ftatutes were not indented ;
but in this commiffion it is alfo {pecxﬁed, that they were
not under the great feal.

And it is obfervable, in order f1ill the more to invali-
date the faid ftatutes of king Henry the eighth, 'that the
very a& of 31 /4. 8. ¢. 9. which is the foundation of the.
whole, was after this ftatute of the 1 Mar. expreéfsly and
by name repealed, by the act-of 1 & 2 P. & M. ¢ 8.
/- 18. only with a provifo at /. 26. that the foundations
neverthelefs fhould continue. But as to the ordinances
rules and ftatutes by which they fhouvld be governed, this
cntirely then refted upon the power civen to the queen
by the aforefaid adt of the 1 Mar. f[ 2. ¢. g. Butit
doth not appear that fhe gave ftatutes to any but the
church of Durham dforefaxd In the Jaft year of her
reign, we find this direction given by cardinal Pole arch-
bx{hop, at the opening of the convocation, Drinde voluit

reve-
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revevendiffimus flatuta ecclefinrum noviter ereflarum. aut mu-
tatarum a regularibus ad feculares, expendi per epifcopos Lin-
colnienfem, Ciceftrienfem, &¢. et qua confderam/aﬁmt re-
ferri reverendiffimo quam primum commode poterunt.  But the
queendied, and nothing further was done,

(3) Upon queen Elizabeth’s acceflion, the like power
was given to her, during her natural life, by the aé of
Y Eliz. c. 22 (which a& was not printed until the year
1707, when the difputes happened that caufed the act of
6 An. c.21. to be made.) By which a& of 1 Eliz. <.
22. it is ena&ed as followeth ; Forafmuch as certain ca=-
thedral and collegiate churches, and other ecclefiaflical corpora-
tions, and fome [chools have been erelted Jfounded or ordained by
king Henry the eighth, king Edward the fixth, queen Mary,
and by the late cardinal Pole, not havirg as yet efiablifbes Such
good orders rules and conflitutions, as fhould be meet and con~
venient for the good order fafety and continuance of the fame :
1t is enalled, that the queen, during ber life, fhall bave power
to make and preferibe to every of the faid churches incorpora-
tions and fc/aool.r, and to all and every the officers miniflers
and fcholars therein, and to their fucceffors for ever, fuch fla-
tutes ordinances and orders, as well for the good ufe and go-
wvernance of themfelves being officers miniflers or fcholars, and
for the order of their fervice minifiry funélions and duties, as
alfo for their houfes lands tenements revenues and hereditaments
with the appurtenances; and to alter or change, augment or
diminifb the fame, from time to time, as to her fball feem ex-
pedient : And t/)efazd churches incorporations and [chools, and
every perfon theremn, for which the queen jhall make any fla-
tutes ordinances or orders, or alter change diminifh or augment
the fame, and fet fartb the fame under the great feal of Eng-
Yand, fpall keep and obferve all the [ame /iatute: orders and
0rdmame:, any former rules laws or conflitutions in any wife
notwithflanding 5 and the fame [o made ordained and [et forth
under the great feal, fball be and remain good and cffectual to
all intents and purpofes.

Purfuant to the power vefted in the queen by this adt,
there feems to have been fome fort of confirmation pre-
[fently made of the ftatutes of king Henry the eighth, for
a rule to the feveral churches, untxl they could be re-
viewed and reformed ; for fo it plainly was in the churth

~ of Peterborough, as appears by bifhop Scambler’s letter
to the queen concelmng thofe ftatutes: ¢¢ After this
houfe was erected (fays he), there came to the fame cer-
tain ftatutes for the governinent thereof, under-bis ma-
jefty’s name, and fo have continued, not without regard ;
ths rather th10’ a confirmation made of them by your
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majefty’s vifitors, appointed for that place and countries
adjacent, imr the firft year of your moft happy reign.”

Afterwards, {pecial power for that end having been in-
ferted in the body of the ecclefiaftical commiflion, new
fratutes were prepared by the archbifhop and others, and
finithed in the month of July, 1572 ; and the feveral
bodies were ready for the royal confirmation; but this
(for what reafon, or by what accident, appears not) was
never obtained.

Three years after that, the like power was inferted in
the ecclefiaftical commiffion granted to archbithop Grin-
dal and others ; which was thus : ¢¢ Whereas there were
divers cathedral and collegiate churches, grammar fchools,
and other ecclefiaftical corporations, ere&ed founded or
ordained by king Henry the eighth, king Edwaid the
fixth, queen Mary, and the late lord cardinal Pole, the
ordinances rules and ftatutes whereof be either none at all,
or altogether imperfelt ; or, being made at fuch a time as
the crown of this realm was fubject to the foreign ufurped
authority of the fee of Rome, they be in fome points
contrary diverfe and repugnant to the dignity and prero-~
gative of our crown, the laws of this our realm, and the
prefent flate of religion within the fame; we therefore
do give full power and authority to you, to caufe and or-
dain in our name, all and fingular the ordinances rules
and flatutes of all and every the faid catbedral and colle-
giate churches, grammar fchools, and other eccefiaftical
corporations, together with their feveral letters patents
and other writings touching and in any thing concerning
their feveral ereétions and foundations, to be brought and
exhibited before you; willing and.commanding you, up-
on the exhibiting, and upon diligent and deliberate view
fearch and examination of the faid ftatute rules and or-
dinances letters-patents and writings, not only to make
fpeedy and undelayed certificates of the enormities difor-
ders defects furplufage or wants, of all and fingular the
ftatutes rules and ordinances, but alfo with the fame, to
advertife us of fuch good orders and ftatutes as you fhall
think meet and convenient to be by us made and fet
forth, for the better order and rule of the'f{aid feveral
churches ereftions and foundations, and the pofleflions
and revenues of the fame; and as may beft tend to the
honour of almighty God, the increafe of virtue and unity
in the faid places, and the publick weal and tranquility
of this our realm; to the intent we may thereupon further
proceed, to the altering making and eftablithing of the
fame and other ftatutes rules and ordinances, according

to
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tc an a& eof parliament thereof made in the firlt year of
our reign.”

But nothing appears to have been done in purfuance of
thofe powers: altho’ the inconveniencies and mifchiefs of
wanting a certain rule appear evidently by the tenor of
the aforefaid letter, which was written to the queen by
bifhop Scambler. The bifhop, after a complaint of non-
refidence and want of difcipline, with his own fruitlefs
endeavours to reform what was amifs, adds, ¢ One chief
and fole caufe in a manner, of all this matter, befides the
perverfenefs of men’s natures, being the uncertainty of
the authority of the ftatutes of the faid church ; the fro-
ward and difobedient pretending for their defence, that
the fame were and are of no force, and that they ftand at
liberty to do or not to do the premifles at their pleafure ;
becaufe they ave not cxtant under the great feal and in-
dented.” Whereupon, his prayer to the quecn is, ¢¢ Let
not then, I moft humbly befeech you, the matter of go-
vernment of thefe houfes (for they, all that are of your
father’s foundation, be in like uncertainty of the authority
of their ftatutes, -and efpecially this church where I am)
ftand any longer doubtful ; butlet it be by your mott
facred majefty decided and determined, under what rules
and orders they fhall live.” ‘

But nothing further was done in that queen’s reign,
Whether it was, that the did not like the power by which
fhe acted (for fhe was always averfe from the parliament’s
interfering in ecclefiaftical affairs, and that might be one
reafon perhaps why the act was not then printed) ; or
whether fhe had a mind (as appears in divers other in-

ftances) to retain the church at that time in a flate of -

dependence upon the crown ; or whatever elfe might be
the caufe, fo it was, that during her long and a&ive
reign, nothing was effected to render thefe foundations
more eftablifhed and fecure.

However, thus .much is certain, that notwithftandin
the recital in the aét of the 1 Mar. abovementioned, that
fuch ordinances rules and orders could not be made without
authority of parliament ; the princes of this realm in thofe
days did not think themfelves under that reftraint ; and
accordingly, king Charles the firft, and king Charles the
fecond, of their own royal authority, did give ftatutes to
feveral of thofe churches, without any parliamentary f{anc-
tion to fupport them.

But ] the doubt remained, for the reafons above-
mentioned, how far any of thefe ftatutes were in force.

(4) And
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- (4) And particularly, about the year 1706, Dr Atter~

bury then dean of Carlifle, refting folely upon the foun-
dation charter, which (as before expreffed) gives unto
the dean a power of appointing, ordering, and removing
all and every the inferior officers and minifters of the
church, and other perfons whatfoever of the {aid church,
extended this claufe {o far, as to take upon himfelf the
fole appointment ordering and removing of all perfons
whatfoever any way concerned in the government and re-
venue of the faid church; rejeQing at the fame time the
authority of the local flatutes, which limit that general
power, and exprefsly define what officers and minifters
only in the faid charter are intended. '

About the fame time, Dr Todd one of the prebendaries
of the faid church, ftrenuoufly oppofed the vifitation of
the chapter by Dr Nicolfon then bifhop; infifting, that
the ftatutes of king Henry the eighth, by which only the
bifhop is appeinted local vifitor were of no force ; and con-

- fequently, that this being a royal foundation, the power

of vifitation was in the crown. Upon which, Dr Todd
was excommunicated by the bithop; and the proceedings
were removed into the court of king’s bench. In the
mean time, this difpute involving in it moft of the churches
of the new foundation, not only upon the aforefaid ac-
count of the uncertain authority of their refpetive local
ftatutes, but alfo in regard that the originals of the faid
ftatutes in fome places were perifhed by length of time,
or loft, or deftroyed in the great rebellion; therefore, that
this matter might finally be at reft, the a& of the 6 An.
¢. 21. was made; by which it thus enalted: Whereas
Jeveral doubts and queftions have arifen, and may hereafter
arife, in relation to the validity and force of the flatutes of
divers cathedral and-collegiate churches, founded by king Henry
the eighth 5 which doubts -and queflions have been occafioned,
partly by a temporary alt of parliament made in the fir} year
of the reign of queen Mary in relation to the faid flatutes, -and
in order to defeat the true and pious ends and defigns of the
Jaid foundations, and partly by reafon of the known lofs of ma-
ny records and evidences during the late vebellion in this king-
dom; and whereas the [aid doubts and difputes may in time
mot only turn 1o the great difjuiet and prejudice of the faid
foundations, but may prove a manifeft obfiruttion to the peace,
-order, good government and difcipline of the church, unlefs
fome [peedy and effectual remedy be provided 5 it is therefore
enaéted, that in all cathedral and collegiate churches founded
by the faid king Henry the eighth, fuch [flatites as have béen
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wfually received. und praélifed in the government of the fame
vefpeciively, fince the late happy refloration of king Charles the
fecondy. and. to the obfervance whereof the deans and preben-
daries,. and.oiber mimbers of the faid churches, from the Jaid
time have ufed to be fwarn ai ther inflalments.or admiffions,
jball be and jball be taken and adjudged to be good and valid
in law, .and fhatl be and be -taken and adjudged.to-be_the fla-
tutss of the fard cburches refpeflively 5 newerthelefs; fo- far
Sforth only, as the {ame or.any of them -are in. no manner re-
pugnant to, or inconfifient with the confiitution of the church
of England s the fame is now by law e¢flablijhed, ar tbe laws
of the land.—«—Provided, that it fhall be lawful far ber ma-
jefly, during her life, from time to time to alter, amend,- cor-
rely revoke, diminifb, or enlarge the faid flatutes, or any of
them ; and to make new flatutes and ordinances for the faid
cathedral and collegiate churches, and for refuming or fettling
the lecal wifitation of them, or any of them s in fuch marner,
Jrom time 1o time, as to her majefly fhall feem megt.

By this a&t the former difputes were at an end ; the
local ftatutes being hereby generally eftablifhed. and con-
firmed. But hereupon divers queftions have arifen: As,
firft of all, Under what reflrictions this aét is to be un-
derftood ; or, what thofe ftatutes are which are hereby
confirmed, and what ftatutes are not hereby confirmed ?
And the reftritions are three : 1. Such flatutes only are
confirmed, as were ufually received and pra&ifed in the
refpetive churches, from the time of the reftoration to
the time . of. making the a&t. 2. And fuch only, tothe
obfervance whereof the deans and prebendaries and other
members of the {aid churches from the faid time had ufed
to be fworh at their inftallments or admiffions. And, 3
So far forth o’"nly, as the fame flatutes or any of them are
in no manner regugnant to or inconfiftent with the con-
ftitution of the church of England, or the laws of the
land. ' :

Now ong great doubt hath been, Whether by the words
[fuch flatutes] in the firft reftridtion, are meant dodies of fta-
tutes generally received and practifed fince the reftoration ;
or only, particular ftatutes within fuch bodies, as had been
fo received. In the former cafe, if the whole budies of
ftatutes are intended, then the feveral particulars therein
are confirmed, altho’ perhaps fome of thofe particulars
had not been praifed fince the reftoration ; provided
fuch particulars are not contrary to the conftitution of
the church or laws of the frealm. In the latter cafe, if
parsicular ftatutes are only intended, then to know whe-

ther
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ther any fuch particular ftatute is in force, it will be ne-
ceflary to be informed whether it was generally received
and pradlifed during the aforefaid time. The former opi-

mion feemeth generally to prevail, An inftance will ren-

der this plain, The charters of foundation do require,
that the deanries fhall be donative, and conferred by the
king’s letters patents : But the local flatutes (for it is to
be obferved, that the ftatutes of the feveral churches are
in many refpects the fame) do require that the dean fhall
be prefented by the crown, and inftituted by the bithop;
and the particular ftatute which injoins this, had not in
feveral of the churches been ufually praédlifed fince the
reftoration. And particularly with regard to the church
of Gloucefter, in the year 1720, the cafe was ftated by
the crown to the then attorney and folicitor general, who
delivered their opinion according to the following weighty
and very judicious report : »
Whitehall, 23d May, 1720.
Gentlemen, ’

The deanry of Gloucefter being become vacant, the
bifhop of that fee apprehends, that by an act of parliament
in the fixth year of the late queen Anne, a new {an&ion
is given to the body of ftatutes of that cathedral ; and
that thofe ftatutes require, that contrary to the practice
of above a hundred years, the dean thereof ought to come
in by prefentation, and receive inftitution from him. I
herewith fend you feveral copies of records and other
papers ; which will more fully apprize you of this matter.
And I am to fignify to you his majefty’s pleafure, that
you confider of it, and report your opinion, whether the
ancient method fhould take place or a new one be in-
troduced ; and that if you think the practice ought to be
altered, you do in that cafe prepare a form of fuch an
inftrument as you fhall think proper to pafs under the
great feal for that purpofe. I am, &c,
Stanhope.
T'o his majefly’s attorney

and folicitor general.

To their excellencies the lords juftices,

May it pleafe your excellencies:

In humble obedience to his majefty’s commands, fig-
nified to us by letter from the right honourable the earl

Stanhope &c. whercby we are informed, that the deanry
&e.
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&c. (as above)-——We have confidered of the matters
thereby to us referred, and do moft humbly certify your
excellencies, That the deanry of Gloucefter was ereéted
by letters patents bearing date 7th Sept. 23 H. 8. whereby
the king appoints the firft dean and prebendaries, and in
ordering the precedence of the dean, direlts, quod ipfe
decanus, et quilibet ejus [uccelforum, per nos pominandi, thall
be next in dignity to the bithop. "Then the charter ap-
points, that the dean and prebendaries fhall be a body
corporate, and have perpetual fucceffion; et fo gerent,
exhibebunt, et occupabunt, fecundum ordinationes regulas ot
Slatuta, eis per nos in quadam indentura impoflerum fienda,
Specificanda, et decloranda. I'he king further grants them
divers privileges : after which follows a faving claufe in
thefe words : Salvis, nobis heredibus ¢t fucceffirilus nofiris,
titulo jure et authoritate decanos prebendarios et omnes pauperes
ex liberalitate nofira ibidem viventes de tempore in tempus nomi~
nandi, affignands, et praficiendi, qualitercungue et quoticfeun-
gye ecclefia cathedralis preediéla de decano preebendariis vel pau~
peribus pradiflus vel eorum aliquo per mortem vel altter vacare
contigerit per literas nofiras parentes de tempore in tempus ordi-
nare plwﬁcert et prczﬁm‘are.

Thefe are all the claufesin the letters patents of foun=-
dation, which concern the manner in whicn future deans
were to come in ; and we humbly apprehend, thatif the
queftion had refted fingly upon the charter, this deanry
muft have been taken to be donative in the crown : for
tho’ the'wood prafentare is ufed in the laft claufe, yet we
apprehend, that 1s not be underftood of a proper pre-
fentation to the bifhop, becaufe it is brought in only in a
faving claufe, and that fenfe feems inconfiftent with the
other words with which it ftands coupled which import
a. compleat appointment by the crown, ‘

The cafe ftanding thus upon the charter of foundation,
we further humbly certify your excellencies, that as there
is a claufe in the charter referring to fature {tatutes to be
given by the king, fo it appears to us, that king Henry
the eighth, in the 36th year of his reign, did give a body
of ftatutes, for the better rule and government of the ca-
thedral church of Gloucefter; which, however invalid
in the original, have in general been efteemed and ob-
ferved as the ftatutes of that church ever fince, The
fecond chapter of thofe ftatutes, intitled, ¢ Of the
¢¢ qualification of the dean”, of which an englifh tranf-
lation enly hath been laid before us, has thefe words:
IWhenfoever the office of dean Shall bereaﬂer become waid, by

Vor. I, H death
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death refignation deprivation or ceffion or by any other means 3
we will that fuch perfon fhall be dean, and be fo accepted, and
enjoy the office of dean in all refpecls, whom we or our [ucceffors
Sball nominate elect and prefer by our letters patents to be fealed
under the great feal of us or our fucceffirs, and /b.all think
fit to prefent to the bifbop of Gloucefter 5 which faid dean fo
nominated eleted and prefented, and having been infiituted by
the bifbop, the canons for the time being fhall accept and admit
Jfor dean of the cathedral church of Gloucefter 5 and the dean
upon fuch his admiffion, before he fball take upon bim any go-
wernment in the church, or concern himfelf in any affairs there-
unto belonging, fball take an oath in this form, viz. ** 1 N,
¢ who am elefled and inftituted dean of this cathedral
¢ church, do call God to witnefs, &c.”

The expreilions in this ftatute are fomewhat particular
and uncommon ; but upon the whole, we apprehend,
that in cafe the faid flatute had been regularly given pur-
fuant to the power referved by the charter, it would have
made a prefentation to the bifbop neceflary in this cafe,
and the dean ought to have recetved inftitution from him.
But it appears, that the body of ftatutes, of which this is
‘one, was not given by indenture, which is the only form
the charter prefcribes; and we find that by an aét of par-
liament made in the 1 Mar. the ftatutes given by king
Henry the eighth to the cathedral churches founded by
him are recited to be void.

For thefe reafons, we are humbly of opinion, that this
ftatute was not valid in its original, had no operation to
alter the charter, and confequently that the dean ought
then to have come in by donation notwithftanding the
ftatutes.

We further humbly certify your excellencies, that fe-
veral copies of inftruments under the great feal for con-
ftituting deans of Gloucefter from time to time, have
been tranfmitted to us; which we have perufed and here-
to annexed, and find none of them to be in the firi&
form of a prefentation.

The only precedent which looks that way, is that of
dean Cooper in the 11 £/iz. which is direCted to the bi-
fhop of Gloucefter, and has in it the word prefentamus,
and requires the bifhop to inflitute him. But it contains
alfo an exprefs grant of the deanry to Cooper; and we
beg lcave to obferve to your excellencies upon this pre-
cedent, that it feems framed in conformity to the ftatute
before mentioned about the qualification of the dean,
having purfued it in the very words and expreflions.

All
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All the other precedents tranfmitted to us befides that
of Cooper, as well before as fince the reftoration, we con-
ceive to be mere grants from the crown.

This was the ftate of the cafe at the time the ftatute 6
An. intitled, An aét for avoiding doubts and queflions touch-
ing the flatutes of divers cathedral and collegiate churches, was
made. And the body of ftatutes given by king Henry
the eighth being (as hath been already obferved) originally
void, and this deanry (as appears by the precedents) hav-
ing paffed by grant from time to time ; we apprehend the
fingle queftion to be, Whether this a&t of parliament has
given fuch a fan&ion to the flatute about the qualifica-
tion of the dean, as to alter the practice of granting which
has hitherto prevailed, and make a prefentation to the
bifhop neceffary ?

We beg leave to obferve to your excellencies, that as
far as we can be informed, this is the firft queftion that
hath arifen upon this a&; and that, upon confideration
of the adt, it appears to be drawn in a loofe and doubtful
manner, and may admit of various conftructions.

The preamb]e takes notice, that feveral doubts had
arifen, concerning the validity of the flatutes of divers
cathedral and collegiate churches founded by king Henry
the eighth ; which had been occafioned partly by an alk
of the 1 Mar. and partly by reafon of the lofs of re-
cords during the rebellion, which might prove an ob-
ftrution to the good government and difcipline of the
church : And then it enaéts, that in all cathedral and
collegiate churches founded by the faid king Henry the
eighth, fuch ftatutes as have been ufually received and
pradxfed in the government of the fame refpectively fince
the reftoration, and to the obfervance whereof the deans
and prebendaries and other members of the faid churches
from the faid time have ufed to be fworn at their inftal-
ments or admifions, fhall be and be taken and adjudged
to be the ftatutes of the faid churches refpeftively ; ne-
verthelefs, fo far forth only as the fame or any of them
are in no manner repugnant to or inconfiftent with the
conftitution of the church of England as it is now by law
eftablithed, or the laws of the land.

The queftion arifing upon this a&k, material to the
point referred to us, is whether by the words Suct
Slatutes as have been ufually reccived and praciifed fince the re-
Soration be intended, bodies of the ftatutes, particular
ftatutes within which bodies have been generally aéted
under as occafion required ; or only, fuch particular indi-
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vidual flatutes as have been a&ually put in practice ! Forif
this a& only confirmed fuch particular ftatutesas have been
a&ually praétifed ; then itis clear, that this ftatute about
the qualification of the dean is not confirmed, nor has any
gredter force than it had originally ; there being no pre-
tence of any pradice under it fince the refteration. But
if the a& has confirmed bodies of ftatutes, particular
ftatutes within which bodies have been generally ated
under ; then this ftatute will be in confequence con-
firmed, notwithftanding it has not been in fat fpecially
bferved

We apprehend this to be a queftion of great doubt and
difficulty : but upon confideration of the feveral parts
of the alt, we are humbly of opinion, that bodies of fta-
tutes, particular ftatutes in which have been generally
#&ted under as occafion has required fince the re{’coratlon
are thereby confirmed; for thefe reafons:

In the firft place, the doubts and queftions, which are
recited in the preamble to have arifen, were not concern-
ing any particular individual ftatutes, but concerning the
bodies of ftatutes given by king Henry the eighth, whe-
ther they were given in a proper manner ; and the reafon
for which they were declared void by the a& of 1 Mar. went
to the wholebody of ftatutes, and not to particular branch-
es; and it feems reafonable, that the fame expreflion
fhould have the fame ﬁgmﬁcatxon in the enacting claufe,
as in the preamble.

Befides, the a&t does not only confirm fuch ftatutes
as have been ufually received and pratifed fince the re-
ftoration, but makes 2 further defcription, viz, And to the
obfervance whereof the deans ard prebendaries from the Jaid
time have ufed to be fworn at their inflalments : And it is
well known, that thé members of cathedral churches are
never {worn to the obfervance of particular ftatutes, but
of bodies of ftatutes in general, -

The reftrictive claufe at the end is likewife obfervable
to this purpofe ; Ne'vertbeley}, Jo far forth only, as the fame
or any of them are in mo manner repugnant to or znconf ifient
with the conflitution of the church of England as it is now by
law eftablifbed, or the laws of the land. Hereu pon we hum-
bly conceive, that the legiflators could not apprehend,
that any particular ftatutes, inconfiftent with the conftitu-
tion of the church or the laws of the land, had been
ufuzlly received and praétifed fince the reﬁoratlon ; but
that reftriftion feems aimed at {fome parts of the bodies of
thofe flatuics, which might poffibly relate to popifh fuper=

ftition,
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ftition, and therefore were not fit to be confirmed with
the reft.

Upon the whole, we are humbly of opinion, that the
abovementioned ftatute about the qualification of jthe dean
has received a confirmation by this a&t of parliament, as
part of the body of ftatutes of this church ; and confe-
quently, that in the cafe of this particular deanry a pré-
fentation to the bithop, according to the terms of that fta-
tute is now become nechifdry. And we have, in humble
obedience to his majefty’s commands, prepared the form
of an inftrument (hereto annexed), which we humbly
fubmit to your excellencies, as proper to pafs the great
feal - for that purpofe; wherein we have alfo inferted a
claufe of grant, and exatly followed the precedent of
dean Cooper, that feeming to us to have been fettled with
great care in purfuance of the ftatute.  All which, ¥c.

"RLRAYMOND.
11 July, 1720. P. Y ORK.

Again : f{uppofing the whole bodies of ftatutes to be
confirmed, fo far as the fame ftatutes or any of them are
not contrary to the conftitution of the church or laws
of the land ; queftions have arifen concerning the con-
ftruction of thofe ftatutes themfelves. As particularly,
bow far the cliufe in thofe local ftatutes, which gives
power to the dean or in his abfence to the vicedean and
chapter to chufe the miner fcanons, lay clerks, and other
officers therein particularly fpec1ﬁed thall be underftood
to qualify the general power given by the charter of foun-
dation to the dean to appoint all and every the inferior
-officers and minifters.

Thus in the church of Briftol, in the year 1751, a dif-
pute of this kind arifing, the fame was referred to the
‘then bifhops of London, St David’s and St Afaph ; whofe
detérmination was as follows :—Whereas differences and
difputes havmg arifen, between the Reverend Dr Cham-
berlayne dean of the cathedral church of Briftol, and the
chapter of the faid church, touching the right of naming
the precentor, minor carons, grammar fchoolmatter, lay
clerks, or finging men, chomf’cem {ubfacrift, or fexton of
the faid church, They the faid dean and chapter did, by
an act of chapter, dated the 1gth of Auguft, 1751, Tub-
mit the faid difpute to the arhitration and determination
of the lords bitheps of London, St David’s and Norwich,
in cale he thould be able to attend : if nor the lord bifhop
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of St. Afaph : “And whereas the lord bithop of Norwich
has, by reafon of his conftant attendance on the prince of
Wales and prince Edward, declined the f{aid arbitration,
We the faid bithops of London, St David’s, and St Afaph,
have accepted and do hereby accept of the faid reference and
arbitration, in virtue of the aforefaid a&t of chapter, and
aifoof two fubfequent alts of chapter bearing date the
3oth of November, 1751, and the 2d of March, 1752,

-as by the faid alts (relation being thereunto had) may more

fully appear. And we the faid arbitrators, having confi-
dered the cafe laid before us, by the dean of Briftol of the
one part, and the prebendaries on the other, and alfo the
papers and documents delivered on each fide, in fupport
of their refpedlive claims, particularly and efpecially the
charter of foundation of Hen. §. bearing date June 4, in the
34th year of his reign, and alfo the body of ftatutes given
by his commiflioners to the faid dean and chapter, bear-
ing date the s5th of July, in the 36th year of his reign,
are of opinion, and do determine, that the right of nam-
ing the precentor, minor canons, grammar {choolmafter,
lay clerks or finging men, choirifters, fubfacrift or fex-
ton of the cathedral church of Briftol, is in the dean and
chapter, and the dean being abfent, in the vicedean and
chapter of the faid church. In witnefs whereof, we have
hereunto fet our hands and feals, this 23d day of March
1752.

Tho. London (Sherlock)

Ri. St David’s (Trevor)

R. St Afaph (Drummond)

Thus alfo in the year 1764, a like difpute arifing in the
cathedral church of Gloucefter, the fame was determined
upon reference as follows :—Whereas difputes and differ-
ences have arifen, between the reverend Dan. New-
come, D. D. dean of the cathedral Church of Gloucefter,
and Jofeph Atwell, D.D. and Sam. Wolley, M. A. two
of the prebendaries of the faid church, concerning the
right of cleting and removing the precentor, minor ca~
nons, facrift, fubfacrifts, fchoolmafter, uther, organift, lay
clerks, and choirifters of the faid church, They the faid
deans and prcbendaries did enter mutuaily into bonds dated
Qé&. 14. 1754, to abide by the arbitration and award of
fuch perfon or perfoné as fhould be in that behalf nomi-
nated and appointed arbitrators by the right reverend the
lord bifhop of Gloucefter, on or before the 3oth of No-
vember then next, fo as the award of fuch arbitrators he

made
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made in writing ready to be delivered on or before Nov.
30, 1755. And whereas the faid bifhop did, in purfuance
thereof, by writing dated the third day of November
1754, nominate and appoint us the underwritten to award
and determine the f{aid difputes and differences, Now we
the faid arbitrators, having duly confidered the cafes laid

before us by the dean of Gloucefter of the one part, and:

the faid prebendaries on the other, and alfo the papers de-
livered in fupport of their feveral claims, particularly the
charter of foundation of Hen. 8. bearing date Sept. 4.
in the 33d year of his reign, and alfo the body of ftatutes
given by his commiffioners to the faid dean and prebend-
aries, bearing date Jul. 5. in the 36th year of his reign,
are of opinion and do determine, that the right of elect-
ing and removing of the precentors, minor canons, fa-
crifts, fubfacrifts, fchoolmafters, ufhers, organifls, lay
clerks, and choirifters of the church of Gloucefter, is in
the dean and chapter, and the dean being abfent, in the
vicedean and chapter of the faid church. In witnefs
whereof we do hereunto fet our hands and feals, tiis 16th
day of Oét. 1755.

Tho. Cant. (Herring)

The. Clerk (Mafter of therolls)

Geo. Lee (Dean of the Arches)

In like manner, there have been feveral difputes be-
twixt the deans on the one hand, and the prebendaries on
the other, concerning a negative power which the deans
have claimed by virtue of the faid ftatutes in divers in-
ftances. As in the aforefaid church of Gloucefter, about
the year 1752, the dean refufed to affix the chapter feal
to a leafe agreed upon by the majority of the chapter; in-
filting, that by the local ftatutes his confent was abfo-
lutely neceffary to the validity of {uch leafe, which con-
fent he would not give. But the dean fubmitted before
it came to a judicial determination, '

In the years 1752 and 1753, a like difpute happened in
the cathedral church of Carlifle, about the dean’s negative
power in conferring of benefices.— T he four prebendaries
of which the chapter confifteth, one of whom is always
vicedean, unanimoufly elefted and nominated under the
chapter feal Mr. Henry Richardfon, to the perpetual cu=
racy of St Cuthbert’s Carlifle. The dean entered a ca-
veat againtt his admiffion ; and the bithop refufed to ad-
mit and licenfe him.  Whereupon it was moved in the
court of king’s bench, for a mandamus to the bifhop to
admit and licenfe the curate.

H 4 On
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On fhewing caufe, it was infifted on behalf of the dean,
that by the local ftatutes the dean’s confent is neceﬂary,
and confequently, that without this the nomination is not
good. The claufes in the ftatutes refpe€ing this point
are thefe four :

In Chap. 5. De ofiicio decani. ———— Statuiznus etiam
et volumus, in cmnibus caufis gravioribus, veluti in feodi con-
ceffione, terrarum et firmarum dimiffione, ac beneficiorum colla-
tione, aliifque id genus rebus, decani fpra’fe'nsft) confenfus
obtin vatur,fn abfens fuern‘ (modo intra regni nofiri A’nguaz li-
miies avgat confenﬁ:s e]u.f reguzratur

In Chap. 6. De vifitatione terrarum. Porro, quoni=
am crebra capituli mentio in iis flatutis habetur 5 fub capituli
romine ubique intelligimus mediam ad minus partem totius nu-
meri omnium canonicorum : Ea emim fola tanquam per capitu-
lum recta babcri wolumus, quibus media ad minus pars totius
numeri omnium canonicorum fimul prszem adeft, et expreffe
eidem confentiat : Nam abfentium canonicorum f[uffragium (fi
quid ferre voluerint) nullo mods valere finimus, nec alicujus ro-
boris offe.

In Chap. 7. De dimiifone terrarum ad firmam,
Praterea volumus, ut nec decanus nec canonicorum ullus terras
aut tenementa ulli locet aut ad firmam dimittat, fine confilio et
canfenfu capituli. Sacerdotia were, id ¢/}, vefioriam, vica-
riam, aut alia ejus generis ecclefiaflica beneficia, ad collationem
ecclefie nofire fpectantia, decanus cum capitulo, aut (abfente
decano) wvicedecanus cum capitulo conferendi aut epifcopo prees
Jfentandi jus et poteflatem habeant.

In Chap. 18. De officio vicedecani. ——— Statuimus et
volumus, ut vicedecamus qui pro tempore fuerit - canomicis ek
omnibus minifiris ecclefie nofire (decano abfente, wvel decanatu
vacante) prafit et profpiciat, eofque in ordine contineat; et
quacungue fieri deberent per decanum prmﬁntem, quod ad eccle-
fiw negotia et regimen pertinet, z])fo abfente aut ipfius officie
vacante, bene et fideliter faciat et minifiret.

For the dean it was urged, that by the sth ftatute
abovementioned, his confent, if he is prefent, muft per-
fonally be obtained ; and if he is abfent, provided he be
within the kingdom, his confent neverthelefs is required,

To which it was anfwered, that the 7th ftatute ex-
plains this fully ; whereby it appeareth, that the dean and
chapter if the dean is prefent, and if he is abfent, the
vicedean and chapter fhall nominate and prefent,

It was further infifted on behalf of the dean, that the
bithop is vifitor by the local ftatutes, and thereby is ap-
pointed the expounder and interpreter of the faid ftatutes

\1CD
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when any doubt fhall arife.  But this objeGion was over-
ruled : partly, as it feemeth, becaufe Mr Richardfon was
no member of the chapter or body corporate fubject to
the bithop’s local vifitation, and having by his nomina-
tion obtained a temporal right, was therefore properly
before the court, to have that ripht afferted ; and partly,
perhaps, becaufe this matter of vifitation wds not then be-
fore the court, but would come in regularly upcen the
bifhop’s return to the mandamus, if he fhould fo think fit
thereupon to return himfelf vifitor; and perhaps partly
becaufé this negative power, if given to the dean by the
local ftatutes, might be deemed by the court to be con-
trary to the law of the land. And the rule for a man-
damus was made abfolute: fetting forth, that whereas
Henry Richardfon, clerk, had been nominated to the faid
curacy, and had applied to the bithop to admit and licenfe
him, and that the bifhop had refufed fo to do, in con-
tempt of the king, and to the damage and grievance of
the faid Henry Richardfon, and to the manifeft prejudice of
his eftate ; therefore the bifhop is commanded (in the ufual
form) to admit and licenfe him, or fhew caufe to the
contrary.

The bifhop upon the mandamus admitted and licenfed
the curate ; fo that the whole caufe upon the merits came
not to be determined. If the dean had appealed .to the
bithop as vifitor, and the bifhop had determined for the
dean’s negative power ; or if the bithop had returned
himfelf vifitor upon the mandamus, and thereupon had
preceeded to vifit and determine as aforefaid ; then upon
a prohibition it would have come to be confidered, how
far thefe local ftatutes in this particular are confiftent
with the laws of the land, according to the third refiric-
tion in the ftatute of the 6 An. before recited.

And this introduces the act of the 33 H.8. c. 27,
which is as follows : Albeit that by the common laws of this
realm of England, all affents elections grants and leafes, had
made and granted, by the dean warden proveft mafler prefident
or other governor of any cathedral-church bofpital college or
sther corporation, with the affent and confent of the more or
greater part of their chapiter fellows or bretbren of fuch cor-
poration having vaices of affent thereunto, be as good and ef-
fectual in the law to the grantees and leffees of the fame, as if
the refidue or the whole number of fuch chapiter fellows and
brethien of fuch corporation, baving voices of affent, had there-
unta confented and agreed; yer the faid common laws natwith-
Jlanding, divers JSounders of fuch deanries hofpitals colleges and

cqre
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corporations within the faid realm, bave upon the foundation
and ¢ftablifment of the fame deanries hofpitals colleges and other
corporations, ¢ftablifbed and made (amongf? other their peculiar
4cts) local flatutes and ordinances, that if any one of fuch cor-
poration, having power or authority to affent or difaffent, fhould
and would deny any fuch grant or grants, that then no fuch
leafe eleclion or grant fhould be had granted or leafed ; and for
the performance of the f[ame, every perfon having power of
affent to the fame, have been and be daily thereunto fworn, and

o the refiduc may not proceed to the perfection of fuch eleftions

grants and leafes, according to the courfe of the common laws
of this realm, unlefs they fbould incur the danger of perfury :
for the avoiding whereofy and for the due execution of the
common law univerfally within this realm, and every place in
one conformity of reafon to be ufed, it is enafted, that all and
every peculiar act order rule and eflatute, keretofore made or
hereafter to be made, by any founder of any hofpiral college
deanry or ather corporation, at or upen the foundation of any
Such bofpital college deanry or corporation, whereby the grant
leafe gift or elelion of the governor or ruler of Such hofpital
college deanry or other corporation, with the affent of the more
part of fuch of the [ame hofpital college deanry or corporation
as have or fhall have voice or affent to the fame, at the time of
Juch grant leafe gift or election hereafter to be made, [hould be
in any wife bindred or let by any one or more, being the leffer
wumber of, fuch corporation, contrary to the form order and
courfe of the common law of this realm of England, fhall be
Jrom benceforth clearly frufirate void and of nome effeli ; and
that all eaths heretofore taken by any perfon of fuch hofpital
college deanry and other corporation, fhall be, for and concern-
ing the obfervance of any fuch order ¢ffatute or ruley, deemed
void and of none effect 5 and that from henceforth no manner of
perfon or perfons of any fuch hofpital college deanry or other
corporation, fhall be in any wife compelled to take an oath for
the obferving of any [uch order eftatute or rule; an pain of
every perfon giving fuch oath, to forfeit for every time fo
offending the fum of §1. half to the king, and half to him that
will fue for the fame in any of the king’s courts of record,

The a& feemeth to be exprefled in terms fomewhat in-
accurate and confufed; but the manifeft intention is, to
eftablith the rule of the common law, that a majority of
the body corporate fhould bind the reft. In fome parts
of the a&l the dean feemeth to be contradiftinguifhed
from the chapter; fo as that the negative of the inferior
number of the chapter only, exclufive of the dean, was
hereby intended to be taken away 3 but the other parts of

the
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the aét feem to explain this; expreffing, that a// lcal fla-
tutes, whereby the graut leafe or eleltion of fuch corporation
Jhould be any wife hindred by any one or more, being the lefler
number of fuch corporation, contrary to the courfe of the common
law, fhall be vsid. And it is certain, the dean is one and
but one member of the body corporate.

Unto all which may be added, that the rule for the
neceflity of a majority of the whole body to be confent-
ing, is not only agreeable to the common law and (as it
feemeth) to the declaration of the faid ftatute of the 33
H. 8. but alfo to the ancient canon law, which clearly
determineth, that eleétions fhall be made by the major et
fanior pars, that is, by a majority of legal votes (as is
before fet forth at large under the title Cathed2als.)

V. Of deans of peculiars,

1. The word dean is alfo applied to divers that are the Deans without
chief of certain pecuiiar churches or chapels; as the dean JurifdiGtion.
of his majefty’s chapel royal, and the dean of the chapel
of St George 2t Windfor ; not being the heads of any
collegiate body, nor endowed with any jurifdi&tion, but
only dignified and honoured with the name and title. God,

2. 54.
5 2. And as there are fome deans without jurifdi€tion, Without a chap~
fo there are alio fome deans with jurifdiction, but with- ter \
out any chapter; as the dean of Croydon in Surrey, the
dean of Battle in Suflex, the dean of Bocking in Effex,
and many ethers. God. 52.

3. Altho’ the bifhop of Chichefter doth admit the dean Dean of Battk.
of the exempt jurifdiction of Battel within that diocefe,
and doth commit to him the cure and jurifdiion of that
church ; yet the patron thereof is to nflitute and indus?
him, and the patrons accordingly have given the deans
inftitution and induction for fome hundreds of years, and
without queftion fuch. inftitution and induéion is good :
but this deanry was originally given to the incumbents
as a donative only by the patron, and the bifhop admits
or approves of the patron’s prefentee, and commits to
him the cure and jurifdition, by compofition only.

Watf. ¢c. 15.

' 4. The dean of the Arches is the judge of the court of Derr o the
Acches, fo called of Bow-churchin London, by reafon of Arches,
the fteeple thereof raifed at the top with ftone pillars in

fafhion like a bow bent archwife; in which church this

I court
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court was ever wont to be held, being the chief and
moft ancient' court and confiftory of the jurifdiétion of
the archbifhop of Canterbury ; which parifh of Bow, to-
gether with twelve others in London, whereof Bow is
the chief, are within the peculiar jurifdiétion of the faid
. archbifhop in fpiritual caufes, and exempted out of -the
bithop of London’s jurifdi&tion. God. 10c0.

And it is fuppofed that he was originally ftyled dean
of this court, by reafon of his fubftitution to the arch-
bifhop’s official, when he was employed abroad in foreign
embaffies ; whereby both thefe names or ftylessbecame at
Jaft in common underftanding, as it were fynonymous.

God. 102. :
Dean of StMar- 5, There is alfo a deanry of St Martin le grand in
tin’s, London, concerning which Lindwood puts the queftion,

whether it be fuch an ecclefiaftical benefice as that the
incumbent thereof may ‘incur fuch penalties, as other
perfons beneficed may incur? And after deep inquiries
into the laws precedents and antiquities foreign and do-
meftic, with delectable variety of great learning on both
fides argumentatively and impartially, at laft deth con-
clude it in the affirmative.. God. 53.

Profits during 6. It is faid, that after the death of the dean of a'free
_ vacations chapel belonging to the king, the king fhall have the pro-
fits of the deanry; for it is at his pleafure, whether he

will collate a new dean to it. Gud. 52.
But, otherwife, by the ftatute of the 28 H. 8. . 11.
‘the profits of all fpiritual promotions benefices dignities
or offices, inferior to thofe archbifhops and bifhops,
fhall go to the fucceflor, towards the payment of his firft

« fruits, : .

V1. Of rural deans.

_Antiquity of the 1.~ The office of rural deans was not unknown to our
office of rural  §axon anceftors. For in one of the laws afcribed to Ed-
deans, ward the confeflor, it is provided, that of eight pounds

penalty. for breach of the king’s peace, the king fhall have
an hundred fhillings ; the earl of the county fifty thillings ;
and the dean of the bifbop in whofe deanry the peace was bro-
ken, the other ten : which words can be applied only to
the office of rural deans, according to the refpeive dif-
tricts which they .had in the parts of every diocefe. Ken,
Par. Ant. 633. - '
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2.- The exercife of jurifdiétion in the church by patri- Apportioning the
archs, primates, and metropolitans, was inftituted in con- &ftri& of rural
formity to the like fubordinations in the ftate. Gi/. g71. deans.

In like manner the diocefes within this realm feem to
have been divided into archdeaconries and rural deanries,
in order to make them correfpond to the like divifion of
the kingdom into counties and hundreds. Hence it came
to pafs, that the archdeacons, whofe courts were to an-
fwer to thofe of the county, had the county ufually for
their diftrit, and took their titles from the diftri&t in
which they a&ted ; and the names of the rural deanries
feem to be taken from the hundreds, and were at firft,
and generally now are the fame. 1 Warner’s Eccl. Hiff.

275,

75And as in the ftate, every hundred was at firft divided
into ten tythings or friborghs, and every tything was made
up of ten families ; both which kept their original names,
notwithftanding the increafe of villages and people: fo,
in the church, the name of deanry ftill continued, not-
‘withftanding the increafe of perfons and churches. And
thefe diftrits from time to time have been contralted or
inlarged at the difcretion of the bithop. Tho’ fome
deanries do ftill retain the primitive allotment of ten
churches, efpecially in Wales, where the moft ancient
ufages do continue. In the diocefe of St. Afaph, the
deanries of Bromfield and Yale and of Kidwin; in the
diocefe of Bangor, the deanries of Llin and Llivon ;
in the diocefe of Landaff, the deanry of Ufk; in that of
St. David’s, the deanry of Emlin, have the precife
number of ten parifh churches. And feveral other dean-
ries, that upon their new divifion were made up of two con-
joined, or three contracted into two or one, do now con-
tain the number of fifteen, twenty, or thirty churches,
according to the divifion fo ‘made : As for inftance, the
deanry of Burcefler in the diocefe of Oxford, is made up
of thirty one parifh churches ; out of which the church of
Ambrofden being excepted (as before the reformation
being in the deanry of Codefdon), the remaining thirty do
exprefsly anfwer the three diftin¢t deanries of Curtling:
ton, Ilip, and Burcefter, of which the two former were
annexed . to the latter.  Ken. 634. Gib. g71.

3. And as in the aforefaid law of king Edward the appointment of
confeffor, the rural dean is there called the dean of the rual deans.
bifbop, fo without doubt he was appointed by the bifhop;
to have the infpection of clergy and people within the
diftriét in which he was incumbent, under him, and him

© 3 alone;
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alone; in like manner as the archiprefbyter at the epif-
copal fee, was one of the college of prefbyters, appointed
at the pleafure of the bithop, who in his abfence might
prefide over them, and under him have the chief care of
all matters relating to the church. But as in procefs of
time, by the conceflion of the bifhops, the cathedral
archiprefbyter or dean became eletive, and being chofen
by the college of prefbyters, or the chapter, was only
confirmed by the bifhop ; fo after that the archdeacon,
by the like conceflions, became a fharer in the admini-
firation of epifcopal jurifdi&ion, he became of courfe a
tharter in the appointment of rural deans. Gibf. g71.
4. The proper authority and jurifdiGtion of rural deans,
perhaps may be beft underftood, from the oath of office
which in fome diocefes was anciently adminiftred to them ;
which was this: ¢« I A. B. do fwear, diligently and
¢¢ faithfully to execute the office of dean rural within the
¢ deanry of D. Firft 1 will diligently and faithfully
¢¢ execute, or caufe to be executed, all- fuch procefles as
¢ fhall be dire&ted unto me from my lord bifthop of B.
¢ or his officers or minifters by his authority. Item, I
¢ will give diligent attendance, by my felf or my deputy,
¢¢ at every confiftory court, to be holden by the faid
¢¢ reverend father in God, or his chancellor, as well to
¢¢ return fuch procefles as fhall be by me er my deputy
¢ executed ; as alfo to receive others, then unto me to
““ be dire¢ted. Item, J will from time to time, during
¢ my faid office, diligently inquire, and true information
give unto the faid reverend father in God, or his chan-
¢ cellor, of all the names of all fuch perfons within the
¢ faid deanry of D. as fhall be openly and publickly
““ noted and defamed, or vehemently fufpeéted of any
fuch crime or offence, as is to be punithed or reformed
¢ by the authority of the faid court. Ttem, I will dili-
¢¢ gently inquire, and true information give, of all fuch
perfons and their names, as do adminifter any dead
men’s goods, before they have proved the will of the
¢¢ teftator, or taken letters of adminiftration of the de-
¢ ceafed inteftates. Item, I will be obedient to the right
¢ reverend father in God J. bithop of B. and his chan-
¢ cellor, in all honeft and lawful commands; neither
will T attempt, do, or procure to be done or attempted,
any thing that fhall be prejudicial to his jurifdiction,
but will preferve and maintain the fame to the utter-

moft of my power.” God. Append, 6, 7.
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5. From whence it appears, that befides their duty Their holding
concerning the execution of the bithop’s procefles, their rural chapters,

office was, to infpect the lives and manners of the clergy
and people within their diftrict, and to report the fame
to the bithop : to which end, that they might have know-
ledge of the ftate and condition of their refpeétive dean-
ries, they had a power to convene rural chapters. Gibf.
cN%Vhich chapters were made up of all the inftituted
clergy, or their curates as proxies of them, and the dean
as prefident or prolocutor. Thefe were convened either
upon more frequent and ordinary occafions, or at more
folemn feafons for the greater and more weighty affairs.
Thofe of the former fort were held at firft every three
weeks, .in imitation of the courts baron, which run ge-
nerally in this form, from three weeks to three weeks :
but afterwards they were moft commonly held once a
month, at the beginning of the month, and were for this
reafon called kalend® or monthly meetings. But their
moft folemn and principal chapters were aflembled once a
quarter, in which there was to be a more full houfe,
and matters of great import were to be here alone tran(-
acted. All rettors and vicars or their capellanes, were
bound to attend thefe chapters, and to bring information
of all irregularities committed in their refpective parifhes.
If the deans were by ficknefls or argent bufinefs detained
from their appearing and prefiding in fuch conventions,
they had power to conflitute their fubdeans or vicegerents.
The place of holding thefe chapters was at firft in any
one church within the diftri&, where the minifter of the
place was to procure for, that is, to entertain the dean and
his immediate officers.  But becaufe in parithes that were
fmall and unfrequented there was no fit accommodation
to be had for fo great a concourfe of people; therefore
in a council at London under archbithop Stratford, in the
year 1342, it was ordained, that fuch chapters fhould
not to be held in any obfcure village, but in the larger or
more eminent parifhes. Ken. 639, 640.

And one fpecial reafon why they feemed to have been
formed in this realm after the manner of the courts baren
is, becaufe we find nothing of rural chapters in the an-
cient canon law. Gibf. 973.

In purfuance of which inftitution of holding rural

<chapters, and of the office of rural deans in infpeiting

the manners of clergy and people, and executing the bi-
thop’s
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fhop’s procefles for the reformation thereof, we find a
conftitution of archbifhop Peccham, by which it is re~
quired, that the priefls, on every funday immediately following
the holding of the rural chapter, [ball expound to the people the
Jentence of excommunication.

And in thefe chapters continually prefided the rural
dezns, unti] that Otho the pope’s legate required the arch-
deacons to.be ‘frequently prefent at them ; who being
fuperior to the rural deans, did in effe& take the prefi-
dency out of their hands: infomuch that in Edward the
firft’s reign, John of Athon gives this account’ of it;
¢ Rural chapters,” fays he, °¢ at this day.are holden by
¢ the archdeacon’s officials, and fometimes by the rural
¢ deans.” From which conftitution of Otho, we may
date the decay of rural chapters; not only as it was a
difcouragement to the rural dean, whofe peculiar care the
holding of them had been ; but alfo, as it was natural for
the archdeacon and his official to draw the bufinefs that
had been ufually tranfalted there, to their own vifitation,
or as it is ftiled in a conftitution of archbithop Langton,
to their own chapter. Gibf. g73.

Theirattendance 6. And this office of infpeting and reportirig the man-

ac the bifhop’s  pers of the clergy and people rendered the rural deans
vifitation, i

neceffary attendants on the epifcopal fynod or general

vifitation, which was held for the fame end of infpeéting,

in order to reformation, In which fynods (or general

vifitation of the whole diocefe by the bifhop) the ru-

ral deans were the ftanding reprefentatives of the reft

of the clergy, and were there to deliver information

of abufes committed within their knowledge, and to pro-

pofe and confult the beft methods of reformation. For

the ancient epifcopal {ynods (which were commonly held

once a year) were compofed of the bithop as prefident,

and the deans-cathedral or archiprefbyters in the name of

their collegiate body of prefbyters or priefts, and the arch-

deacons or deputies of the inferior order of deacons, and

~  the urban and rural deans in the name of the parifh mi-

nifters within their divifion ; who'were to have their ex-

pences allowed to them according to the time of their at-

tendance, by thofe whom they reprefented, as the prac-

tice obtained for the reprefentatives of the people in the

civil fynods or parliament. Bur this part of their duty,

which related to the information of fcandals and offénces,

in progrefs of time devolved upon the churchwardens ;

and their other office of being convened to fit members of

pro-
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provincial and epifcopal fynods, was transferred to two
proctors or reprefentatives of the parochial clergy in every
diocefe to aflemble in convocation, where the cathedral
deans and- archdeacons ftill keep their ancient right,
whilft the rural deans hive given place to an eleftion of
two only for every diocefe, inftead of one by ftanding
place for every deanry. Ken. 648, 649.

7. And albeit their office at firft might be merely in-
fpnulon, yet by degrees they became poﬁ'effed of a power
to judge and determine in {maller matters; and the reft
they were to report to their eccl eﬁaﬂ:xcal fuperiors.  Gibf.

72.

And by fpecial delegation they had occaﬁonally com-
mitted to them the probate of wills, and granting ad-
miniftration of the goods of perfens mtei’cate ; the cuftody
of vacant bencﬁces, and granting inftitutions and induc-
tions ; and fometimes the decifions of teftamentary caufes,
and of matrimenial caufes, and matters of divorce. Of
which there appear fome footfteps in one of the legatine
conftitutions of Otho: by which it is injoined, that the
dean rural fhall not thereafter intermeddle with the cog-
nizance of matrimonial.caufes: and by another conftitu-
tion of the fame legate, he is commanded to have an aup
thentic feal :  All which thews, that anciently there was
fornewhat of jurifdiion intrufted with them. Ken, 641.
—4. 647. Gitf. g72. Ged. Adppend. q
' And before their declining ftate, they were {ometimes
made a fort of shorepifespi, or rural bithops; being com-~
miffion=d by the diocelan 1o exercife epifcopal jurifdic-
tion, for the proﬁts whereof they paid an annual rent:
but as the primitive chorepifcopi had their authority re-
ftrained by fome councils, and their very office by degrees
abolifhed ; fo this delegation of the like privileges to rural
deans, as a burden and fcandal to the church, was in-
‘hibited by pope Alexander the third, and the council of
Tours. Ken. 639
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nary.

8. This office hath been always of a temporary nature; Their centinus
and is exprefsly declared fo to be both by Lindwood and a"‘:em thets

John de Athon. And this was the reafon why the feals
which they had for the due return of citations, and for
the difpatch of fuch bufinels as they fhould be ‘employed
about, had only the name of the office (and not as other
{eals of jurifdiflion, the name of the perfon alfo) engraved
in it. Gibf g72.

But in the diocefe of Norwich, the admiffion of rural
deans feemis to have been more folemn than ¢llewhere,

Vour. I, I and

Py
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Deans and chapters.

and their continuance perpetual : for whilft that fee was
vacant, in the time of archbithop Witlefey, feveral rural
deans their were collated, whereas in other places they are
only faid to be admitted; and in an ancient metropolitical
vifitation of the fame diocefe, the firft in every deanry is
fuch an one perpetual dean.  Gibfl. g72.

And perhaps feveral of the deans of peculiars may have
fprung originally from rural deans.

g. Finally; By the prefcription and power of the
archdeacons and their officials, it happened, that in the
next age before the reformation of our church, the jurif-
di&ion- of rural deans in this ifland declined almoft to
nothing. And at the reformation, in the publick acts of
our reformers, no order was taken for the reftoration of
this part of the government of the church. In the 7.-
formatio legum this was provided for, but fell to the ground
for want of confirmation by the legiflative power. So
that thefe rural officers in fome deanries have become
extinét, in others have only a name and fhadow left,
No do we find any exprefs care further taken for the fup-
port of this office, but only in the provincial fynod of
convocation held at London, Apr. 3. 1571. by which it
was ordained, that ¢¢ the archdeacon when he hath finith-
¢¢ ed his vifitation, fhall fignify to the bifhop what cler-
¢¢ gymen he hath found in every deanry fo well endowed
¢ with learning and judgment, as to. be worthy to in-
¢ ftrut the people in fermons, and to rule and prefide
¢ over others: out of thefe the bifhop may chufe fuch
¢ as he will have to be rural deans.” But this is rather
a permiffion, than a pofitive command, for the continu-
ance of that office: however, it proves that rural deans
were thought fit minifters to afift in difpenfing the laws
and difcipline of our reformed church; and it doth im-
Ply, that when they are deputed by the bithop, they may
exert all that power which by canon and cuftom refided
in the faid office before the reformation. The little re-
mains of this dignity and jurifdition depend now on the
cuftom of places, and the pleafure of diocefans. Ken.

652, 653. God. Append. 7.
Degdication of Churches,  See Thtireh.

Defa-
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Defamation.

1. Y)Y the ftatute of Circumfpee agatis, 13 Ed. 1. ft. By flatute,
B 4. Incanfe of defamation, it bath been granted al-

ready, -that it fball be tried in a fpiritual court, when money is

not demanded, but a thing done for punifpment of fin': In

which cafe, the fpiritual judge fhall have power to tate know-

ledge notwithflanding the king’s probibition.

It hath been granted already] By this it appeareth (faith
lord Coke) that the cognizance of defamation was grant-
ed by a& of parliament; for otherwife it could not be
granted. 2 In/l. 492.

When money is not demanded] For in this cafe, he that
is defamed cannot {ue there for amends or damages; but
only for corre&ion of the fin, pro falute anime. 2 Inft.

492.

And by the ftatute of articuli cleri, g Ed. 2. c. 4. I
defamations, prelates fhall correét, the king’s probibition not-
withflanding 5 fir/! injoining a penance corporcl, which if the
offendér will redeem, the prelate may frecly receive the money,
tho the king’s probibition be fhewed.

2. But to bring offences within thefe flatutes, they Notfor matters
muft have thefe following incidents : ’ temporal.

As, firft, the defamation muft not be for matters
temporal. ‘ '

Thus if a man be called thief or traytor: if one be fued
for fuch flander in the ecclefiaftical court, a prohibition
lieth. Ged. 516. .

So if one call 2 man a perjured perfon; he muft take
his remedy for it at the common law. 2 Inf. 493.

M. 22 H. 8. A fuit was in the fpiritual court, for
calling one 2 falfe knave; and a prohibition was granted:
for knave originally was no word of reproach, but figni-
fied a man fervant, and 2 knave child 2 man child. 2
Inft. 493. For albeit thefe words do not imply any of-
fence of which the temporal law taketh cognizance, yet
being alfo not of fpiritual cognizance, the temporal courts
will grant a prohibition, that the ecclefiaftical courts may
not exceed their jurifdiion.

In like manner a fuit being commenced, for calling the
plaintitt guean; a prohibitien was granted, by reafon of
the uncertainty of that word.  God, 517.

I2 E.q
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E. g IV. Braithwaite and Matthews. Matthews libel-
led in the fpiritual court againft Braithwaite, for having
faid Matthews is 2 rogue, a cheating rogue, and keeps
rogues company. And a prohibition was granted. L.
Raym. 212. AT :

M. 1o W. A libel was preferred againft 2 man in the
fpiritual court, for faying to another, Thou art an im-
pudent brazenfaced Beelzebul : - And a probibition was
granted. L. Raym. 3g7. 2 Salk. 692.

3. Nor muft the defamation be, for matters {piritual
mixed with temporal. ,

Thus, E. 11 /. A libel was preferred in the eccle-
fiaftical court for fcandalous words, viz. You are a damn-
ed bitch, whore, a pocky whore, and if you have not the
itch, you have the pox. And it was moved for a pro~
hibition, becaufe an a&ion lies at common law. And
this difference was taken, where the word pox is joined
with other words, fo that it cannot be underftood but of
the french pox, there the aftion lies. And by Holt chief
juftice: The joining it with the word whore, will make
it  to be underflood of the french pox, which is aétion-
able; and he cited a cafe where the words were, He got
the pox by a yellow haired wench in Moorfields, and they
were held aétionable. And a probibition was granted.
L. Rayin. 446. ,

H. 1o G. 2. Legate and Wright. It was moved for a
prohibition to the fpiritual court of Norwich, in a fuit
pending there for defamation. The words were, You
are an old rogue, and a thief, and I will prove you fo,
and an old whsring rogue, and a baflard-getting old regue:
It was allowed, that the latter words were of fpiritual
cognizance ; but as the firft was temporal, a prohibition
will lie for the whole.. And a rule was made to fhew
caufe. On thewing caufe, it was alledged that thefe words

* were not of a temporal nature fufficient to ground a pro-

hibition. But the court held the contrary; and ac-
cordingly the rule was made abfolute. 2 Far. Ecl.
215,

4. But to intitle the fpiritual court to jurifdiction, the
defamation muft be for matters merely fpiritual.

T'hus in the cafe of Smith and Wood, M. 5 7¥. Libel in
the fpiritual court for thefe words, You are a rogue; raf-
cal, whoremafler, and a fon of a perjured affidavit bitch. A
prohibition was moved for; and all the words being
waived but the word whoremafier (none of them being
fuch as an aticn may be brought for at the cemmon law),
’ g
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it was urged that is only a word of heat, and that words
of paffion are not defamatory, but regarded by the hearers
no more. than the words of one non-compos mentis or
mad. But by Holc chief juftice ; to fay whoremafter of
a man, is the fame with whore of a woman, which is an
ecclefiattical flander. 2 Sa/k. 6g2.

H. g Car. Gobbet’s cafe. A prohibition was prayed, “to
ftay a fuit in the {piritual court for defamation, in {peak-
ing thefe words, He is a cuckoldly inave ; and a precedent
was cited, that for faying, he is a knave, and a cheating
knave, fuxt being in the fplrltual court, a prohibition was
granted upon good advifement. But the court faid, that
precedent is not like to this cafe ; for there was not any
offence wherewith the fpiritual court ought to meddle;
but in this cafe, for thefe words, it is properly to be ex-
amined and punifhed there, And a prohibition was de-
nied. Cro. Car. 339.

H. 2 G. 2. Fergufim and Cuthbert. A prohibition was
moved to a fuit in the {piritual court, for calling a2 wo-
man jilt and firumpet, and faying he would cut his wife’s
legs off if the was fuch a ftrumpet: And denied; for,
by the court, they are a charge of incontinence, and the
fignification of them well known. Str. 823,

7. 40, Eliz. Pollard and drmfbaw.  Pollard and his
wife brought an aétion againft Armfhaw for thefe words,
‘T'hou arta whire, for J. 8. goldfmith, hath the ufe of thy
body, and a cart is too good for thee. By the court,
The words are of fpiritual cognizance only, and the ac-
tion will not lie. Gouldfp. 172. God. 519.

E. 3 dn. Graves and Blanchet. An aétion was brought

for thefe words, She is a whore, and had a baftard by her

father’s pprentice. And judgment was’ arrefted. The
court faid they could not overthrow fo many authorities.
The reafon of the law is, that fornication is a fpiritual
offence ; and no action lay at the common law for what
the common law took no notice of, without fpecnal da-
mage. 2 Salk. 690.

E. 4 An. Auberry and Barton. A woman libelled
againft another in the fpiritual court, for thefe words, You
are a brandy-nsfed whore, you ftink of brandy. And a
prohibition was moved for, becaufe they were words of
heat, and did rather charge the defendant with intemper-
ance than incontinence. But by Holt chief juftice, Pro-
hibition hath been denied in like cafes forty times. And
a prohibition was denied. L. Raym. 1136,

I3 g
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M. 7 Car. Hollingfhead’s cafe. Hollingfhead prayed a
prohibition, to ftay a fuit in the f{piritual court for defa-
mation, for fpeaking thefe words, Thou art a bawd, and
I will prove thee a bawd. And becaufe thefe are words
properly determinable in the fpiritual court, and for which
no ation lies at the common law, the prohibition was
denied. But for faying, Thou keepeft an houfe of baw-
dry, this being matter determinable at the common law
by indi¢tment, fuit fhall not be in the fpiritual court.
Cro. Car. 229.

So in the cafe of Lockey and Dangerfield, M. 12 G. 2.
Libel in the fpiritual court for thef¢ words, You are a
bawd. And upon motion for 2 prohibition, cafes were cited
to prove, that an action would lie. But the court upon
confideration difcharged the rule; for it is not a charge
of fkeeping a bawdy boufe, which is punifhable as a tempo-
ral offence; an a&ion will lie for thefe words, but for
the word bawd only it will not; that being perhaps no
more than a folicitation of chaftity. Str. y100.

5. 7. 35 Eliz. Davies and Gardiner. An altion upon
the cafe of flander, was brought by Anne Davies againft
John Gardiner: 'That whereas there was a communica-
tion of marriage to be had, between the plaintiff and one
Anthony Elcock ; the defendant, to the intent to hinder
the faid marriage, faid and publithed, that there was a
grocer in London that did get her with child, and that
the had a child by the faid grocer; whereby fhe loft her
marriage. ‘T'o which the defendant pleaded not guilty ;
and was found guilty, at the aflizes at Aylifbury, to the
damages of 200 marks. And now it was alledged in ar-
reft of judgment, that this matter appeareth to be
merely fpiritual, and therefore not determinable at the
common law, but to be profecuted in the fpiritual court.
But by the court, The action lies here; for a2 woman not
married cannot by intendment have fo great advancement
as by her marriage, whereby fhe is fure of maintenance
for her life, or during her marriage, and dower and other
benefits which the temporal laws give by reafon of her
marriage : and therefore by this flander fhe is greatly
prejudiced in that which is to be her temporal advance-
ment ; for which it is reafon to give her remedy by way
of altion at the common law. Paph. 36.

7. g Car. Penfon and Gooday. Action upon the cafe:
‘Whereas he keepeth an aleboufe licenfed by the juftices,
the defendant to {candalize the plaintiff’s wife fpake thefe
words to ber, Hang thee, bawd ; thou art worfe than a

baWd;
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bawd ; thou keepeft a houfe worfe than a bawdy houfe ;
and thou keepeft a whore in thy houfe, to pull out my
throat. Upon not guilty pleaded, it was found for the
plaintiff. It was moved in arreft of judgment, that thefe
words are not actionable. But it was agreed, that for
faying one is a bawd and keeps a bawdy houfe, an altion
lieth ; becaufe it is 2 temporal offence, for which the
common law infliéts punifhment : But to call one bawd,
without further {peaking, an altion lieth not, no more
than to call one whore ; burt it is ,a defamation punifh-
able in the fpiritual court, Cro. Car. 32

So if 2 man who hath lands by defcent fue in the ec-
clefiaftical court againft another for calling him baftard ;
a prohibition fhall be granted, for this tendeth to a tem-
poral difinheritance. 2 Roll’s Abr. 292.

But in the cafe of Bernard and Beale, E. 16 Fa. On
an aétion upon the cafe, for faying that the plaintiff had
two baftards, and fhould have kept them, by reafon of
which words difcord arofe betwixt him and his wife, and
they were likely to have been divorced; after verdict, it
was moved in arreft of judgment, that thefe words were
not aétionable, becaufe he doth not fhew any temporal
lofs, as lofs of marriage, or the like ; and this imagina-
tion to-be divorced is not to any purpofe, for it is buta
caufelefs frar. And'of that opinion was the whole court,
And thereforc it was adjudged for the defendant. Cro.

a. 472.
7 6. Dr Gibfon fays, If a minifter is defamed in any ar- Words fpoken of
ticle relating to the difcharge of his minifterial fun&tion ; a clergyman.
this is agreed by the books of common law, to be duly
triable in the fpiritual court. Gibf. 1025.

But in the cafe of Coxeter and Parfons, H. 10 Y. Dr
Parfons libelled againft Coxeter in the fpiritual court, for
faying of him, He had no fenfe, was a dunce, and a
blockhead, and he wondered that the bifhop would lay his
hands upon fuch a fellow, and that he deferved to have
his gown pulled over his ears. And a prohibition was
granted : For a parfon is not punifhable in the fpiritual
court for being 2 knave or a blockhead, more thag ano-
ther man. And whereas it was urged that a parfon might
be deprived for want of learning, Holt chief juftice faid,
if that be the cafe, he muft bring his a&ion at law; for
that was a temporal damage. 2 Sa/k. 692.

7. 19 H.8. The prior of Laund libelled in the {pi-
ritual court againft Robert Lee and Jobn Lee, for calling
the prior churl’s fon, rotten churl, and cankered churl;

14 and
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and a prohibition was granted : for the words concerned
no fpiritual matter, and therefore he could not fue for
them in the ecclefiaftical court; neither could hé have
action for them at the common law. 2 Infl. 4973.
H. 6 G. 2. Mufgrave and Bovey. A prohibition was
granted to a fuit for thefe words, fpoken by one clergy-
© man of another: You are an old rogue, and a rafcal,
and a contemptible fellow, defpifed and hated by every
body. §tr. g946.
Words poken in 7~ H. 13 . Fobnfon and Bewick. A rule was made
London, for a prohibition to be granted, unle(s caufe fhewed, to.
the confiftory court' of the bifhop of Winchefter to flay,
2 fuit againit the plaintiff by the defendant, for having
faid to the defendant, 'Thou art a whore ; and for having
{aid to the defendant’s huiband, You have married an
old whore, and therefore have no children; upon fug-
geftion of the cuffom of London to cart whores, and that
thefe words were fpoke in London.  And on fhewing
caufe againft the rule, it was urged, that it appeared upon
the face of the fuggeftion, that as well the plaintiff as the
defendant lived out of the jurifdi&tion of London, viz.
Bewick at Bewick in Middlefex, and Johnfon in the parith
of St Olave’s Southwark ; and therefore it would be
hard to deprive the defendant of punifhing the plaintiff
for having {poken thefe malicious and defamatory words,
in a court where fhe may proceed, to drive her to ano-
ther court where fhe cannot proceed, the plaintiff liv-
ing out of the jurifdiction of the court. And of that
opinion was the whole court, And Holt chief juftice
faid, that if in fuch cafe a prohibition were granted, it
would give licence to all the market women, when they
were in London, to defame their neighbours without fear
of punithment. And the rule was difcharged. L.
Raym. 711, - X '
7. 5 G. 4drgyle and Hunt.  Libel in the fpiritual
court, for the word whore; which upon the face of the
libel appeared to have been fpoken in London : and after
fentence, it was moved for a prohibition, becaufe the de-
felt of jurifdition appeared in the libel itfelf, and the
court will judicially take notice of the cuftom of London,
where an action lies for the word whore. By the cowrt':
"The rule is, that you fhall never alledge matter-out of the
libel, as a ground for a prohibition after: fentence ; but
the foundation of our granting it muft arife out of the
libel itfelf in defe& of jurifdi€tion. --And if there be'a dex
fect of jurifdiction zppearing in the libel, then the party
Rever
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never comes too late ; for the fentence and all other pro-
ccedings are a mere nullity, But where the fpiritual
court hath an original jurifdi&ion, which is to be taken
from them upon account of fome matter arifing in the
~fuit, as for defet of trial ; there after {entence the part
fball never have a pmhxbmoa becaufe he himfelf hath
acquicfced in their manner of trial, which is a waiver of
“the benefit of a common law trial. ‘It is true, thcfe words
appecar to be fpoken in London; but how doth the cuf-
tom of London appear to us § There is nothing of that
in the libel 3 and tho’ we have fuch a private knowledge
of it, that vpon motion we do not put the party to pro-
duce an affidavit, becaufe the other fide neyer difputes it,
yet we cannot Jummally take notice of it; and if any
body ifhall infift on an affidavit, we muft have it in ever
cafe. It was never known, that the couit tjudicially takes
notice of private cuftoms; but they are always {pecially
returned. In the cafc of Stone and Fowler, M. g An, there
was a prefcription for the parifhioners to repair the fences
of the churchyard; and after fentence they came and fug-
gefted, that the re&or was bound to thofe repairs; and that
the fpiritual court, inafmuch as the prefcription was not
admitted, had no power.to preceed : but the court held,
they came too late after fentence. 8w 187.

M. 8 Gea. Vicars and Worth. 'The wife libelled in the
fpiritual court, for words which appeared on the libel to
be fpoken in London; the words were (fpeaking to the
hufband), You are a cuckoldly old rogue, and was cuc-
kolded by a porter. And againft a prohibition it was
urged, that the cuftom of London extends only to the
word whore ; and that words which only import a wo-
man to.be fo, are not within the cuftom. But the whole
court held the contrary; for prohibitions have been
often granted where the words are tantamount. And a
prohibition was grasted. Sir. 471.

7. 9 Geo. Cook and Wingfield. 'The word {trumpet was
held to be within the cuftem of Landon; but the de-
fendant not coming for a prohibition till after fentence,
the court denied a prohibition, on the authority of Argyle
aud Hunt, tho’ it appeared on the libel to be fpoken in
London. Str. 555.

8. By the 1 Ed. 3. ft. 2. c. 11. intitled, No fuit thall pyer given ia
be made in the fpiritual court againft indictcrs 1. The com- evidence,
mans do grieveufly complain, that when divers pﬂrﬁn:, as well
clerks as lay ‘people, have been indifled tofore Sheriffs in their
turns,and after the inquefl grocur ed be delivered before the Jufli=

ces 3
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ces s after their deliverance they do fuc in the fpiritual court
againft fuch indiflors, furmifing againf? them that have defamed
them, to the great damage of the indiclors, wherefore many
pedple of the jbire be in fear to indif? fuch offenders y the
king wall that in fuch cafe every man that feeleth himfelf griev-

v ed thereby, fball bave a probibition formed in the chancery upon
bis cafe.

Before jheriffs in their turns] Altho’ the ftatute pro-
vides exprefsly for indiQors in the turns only ; yet it ex-
tends as well to indi&ors in all other courts, and to all
witnefles, and to all others who have affairs in the tem-
poral court; and who fhall not be thercfure {ued or mo-
lefted in the court chriftian. 12 C». 43.

In what timethe 9. Regularly, if the party defamed doth not commence

fuitmuft be com- an aétion or caufe of defamation, and conteft fuit in tig

meaced. fame, within a year from the time of uttering the words ;
the altion is taken away by the lapfe of the year: for in
fuch cafe, the plaintiff fhall be fuppofed to have remit-
ted the injury, at leaft not to recall it to mind ; efpecially
if the party defaming, and the party defamed, after utter-
ing of the words, have been very familiar and converfant
together, as in eating, drinking, faluting each other, or
éther figns of familiarity. Clarke, Tit. 118.

But if the defamatory words were uttered in the abfence
of the plaintiff, he being then perhaps in remote parts out
of the kingdom ; and he doth inftitute the caufe fo foon
as he returns, or at leaft within a year after his return to
thofe parts or to that parifh in which the defamatory
words were fpoken, and caufeth f{uit to be contefted in
the fame ; his -action is not taken away. Clarke, Tit.
11

%y the ftatute of the 21 Ja. c. 16, Afions upon the
cafe for flandrous words fhall be brought within two years af-
ter the words [poken, and not after : and if the jury find the
damages under 40 fbillings, the plaintif fhall have no more
cofts than damages.

I what cafe the . . XO . M. o Fa. Webb and Cook. Prohibition to ftay a
defendant may {0 in the eccleﬁa{’aca] court at Norwich for defamation,
Jutbify. and calling him whoremafter, and faying that he had a
baftard ; and fhews, that the defendant who fues in the
fpiritual court was fentenced for this caufe of havinga
baftard, and ordered to keep the baftard at the feflions at
Norw1ch Aund notwithftanding, they would- examine
this again in the fpiritual court. And upon this fuggef-
tion the defendant demurred. - And it was adjudged, that
- " the
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he prohibition fhould ftand: For being fentenced to be
he reputed father by the juftices of the peace, which is
by the authority of the ftatute law ; it cannot now be
impeached in the {piritual court, nor elfewhere; and all
are concluded to fay the contrary, until it be reverfed.
Cro. Fa. 625.

So in Cooke’s cafe, E. 17 Fa. The plaintiff fued-the
defendant in court chriftian, for calling him a baftard-
maker ; and the defendant juftified, becaufe he was proved
to be fuch before two juftices of the peace, according to
the ftatute of the 18 Eliz. which plea the judges in the
‘court chriftian refufed : Wherefore a prohibition was a-
warded. 2 Roll. Rep. 82.

11. If any perfon is called to anfwer in a caufe of de- Cafe where there
famation, if the plaintiff hath alfo defamed the defendant, z‘a{’ir;:;“al deia-
the defendant may in the very fame caufe re-convene the )
plaintiff, that is, he may give alibel in the prefence of the ’
plaintiff and his proctor, tho’ no citation was firft taken
out againft him. But in thefe cafes of re-convention, the
parties muft proceed together in the contefting of fuit, in
defiring one and the fame term probatory, in the produc-
tion of witnefles, in the conclufion, and in the pronoun-
cing of fentence ; and fo in all things, unto the end of
the fuit. And if defamatory words, mentioned in the li-
bel, are mutually proved, a mutual compenfation is to be
made, both as to the penance and the charges ; that is,
there ought to be no penance injoined, nor any condemna-
tionrin charges on either part, But it is otherwife, where
two f{eparate caufes of defamation are commenced. And
note, that in caufes of re-convention, tho’ a.compenfation
may be made between the parties, yet feeing defamers are
by law to be correfted ; the judge may, if he pleafeth,
correét thefe defamers ex mero officio at his pleafure.

Clarke, Tit. 134. ‘ :

12. M. 10 Geo. Tarrant and Mawr. The wife libelled Hufband cannot
in the fpiritual court for calling her whore, and there ;5:& the witc's
being proceedings likewife ior defzmation againft her
by the other, the two hufbands enterinto an agreement to
ftay proceedings on both fides; and upon one of the wives
going on, the hufband moved for a prohibition : But it
was denied. For, by the court, The fuit is by the wife
to recover her fame, and it is not in the power of the huf-
band to reftrain her. Str. 576.

13. But if a feme covert fue in the fpiritual court, Bu he may re-
and recover cofts, if the hufband releafe them, the wife is lcaiethecos,
barred. For fince the hufband is liable to the charges of

the
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the fuit expended by the wife, he fhall have the cofts in
recompence ; befides that, the wife cannot have a chattel
intereft exclufive of her hufband. But if the hufband dies.
the wife fhall have them, becaufe they were 2a thing in
action ; and they fhall not go to the executors of rer huf-
band. Chamberlain and Hewitfon. H. 7 W. L. Raym. 74.

14. The punithment of defamation, is penance to be
injoined at the difcretion of the judge. And after paffing
of the fentence, the judge declareth, in the prefence of
the offender or of his pro&tor, the manner in which the pe-
nance fhall be performed. And if the party is prefent,
he is admonithed by the judge (otherwife a monition i{-
fucth againft him under feal), to take out of the regif-
try of the court a fchedule of his penance, and to per-
form the fame according to the form of the faid fchedule,
and to make certificate’ of the due performance thereof
on or before fuch court day as fhall be appointed, and aifo
1o pay the cofts taxed within a time limited, on pain of
excommunication. 1 Ought. 391, 2. -

If the words were fpoken in a publick place, then the
penance is ufually injoined to be done publickly, zs in
the church of the parith where the perfon defamed dwell-
eth, in time of divine fervice, in the prefence of the perfon
defamed (if he has a mind to be prefent), but not covered
with a linen garment as in caufes of corretion. Butif
the words were [poken in a private place, then the pe-
nance is done in the houfe of the perfon defamed, or of
the minifter, or of fome other honeft neighbour. 1
Ought. 392.

And the form of words ufually is this: The de-
famer publickly pronounces, that by fuch and fuch words
(as are fet forth in the fentence to have been fpoken by
him) he hath defamed the plaintiff; and therefore that
he begs pardon and forgivencs, firlt of God, and then of
the party defamed, for his uttering fuch words. 1 Ought.

392, 3.

Pegradation.

1. Egradation is an ecclefiaftical cenfure, whereby a
clergyman is deprived of his holy orders which

formerly he had, as of prieflt or deacon. God. Rep. 309.
— 2. Anl
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2. And by the canon lzw, this may be done two ways :
‘eisher fummarily, as by word only; or folemnly, as by
devefting the party degraded. of thofe ornaments and rites,
which were the enfigns of 'his order or degree. God.
Rep. 309. ' '

3. Which folemn degradation was anciently performed
in this manner, as is fet forth in the fixth book of the de-
cretals: If the offender was a perfon in inferior orders,
then the bithop of the diocefe alone, if in higher orders
as prieft or deacon, then the bithop of the diocefe to-
gether with a certain number of other bifhops, fent for
the party to come before them. He was brought in,
having on his facred robes, and having in his hands a
book, veflel, or other inftrument or ornament appertain-
ing to his order, as if he were about to officiate in his
fun&ion. Then the bithop publickly took away from
him, one by one, the faid inflruments and veftments be-
longing to his office, faying to this effet, This and
this we take from thee, and do deprive thee of the honour
of priefthood ; and, finally, in taking away the laft fa-
cerdotal veftment, faying thus, By the authority of Ged
almighty, the Father, the Son, and the Holy Ghoft, and of
us, we do take from thee the clerical habit, and do depofe,
degrade, defpoil, and deprive thee of all order, benefit,
and privilege of the clergy. Gibf. 1066.

And this feemeth to have been done in the moft dif-
graceful manner poflible; of which there feem to be
fome remains, in the common expreflion of palling a man’s
gown over bis ears.

4. By Can. 122. Sentence againft a minifter, of depo~
fition from the miniftry, fhall be pronounced by the bi-
fhop only, with the affiftance of his chancellor and
dean (if they may conveniently be had), and fome of the
prebendaries, if the court be kept near the eathedral
church; or of the archdeacon, if he may be had conve-
niently, -and two other at leaft grave minifters and
preachers to be called by the bithop, when the court is
kept in other places.

Deicgates.

H E court of delegates is fo called, becaufe thefe
delegates do fit by force of the king’s commiflien
under the great fcal, upon an appeal to the king in the
I r court

izg
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court of chancery, in three caufes: 1. When a fentence
is given in any ecclefiaftical caufe by the archbifhop or
his official. 2. When any fentence is given in any ec-
cleﬁaﬁical caufe in places exempt. 3. When a fentence
is given in the admiral’s court, in fuits civil and marine,
by the order of the civil law. And thefe commmiflioners
are called delegates, becaufe they are delegated by the
king’s, commiffion for thefe purpofes. 4 In/f. 239

The law concerning this court, falleth in under the

title Appeal.

Depivation.

DEprivatio:z is an ecclefiaftical cenfure, whereby a cler-
gyman is deprived of his parfonage, vicarage, or
other fpiritual ‘promotion or dignity. Deg. p. 1. c. g.
And the caufes of fuch deprivation are properly and na-
turally determinable by the ecclefiaftical laws of this
realm : But becaufe generally there are eftates of freehold
dependant upon thefe promotions and dignities, and an-
nexed to them infeparably, which reft at the fole deter-
mination of the common law ; the courts of common
law do fometimes infpet and regulate the proceedings of
the ecclefiaftical courts; and where they proceed againft
the rules of law, they frequently prohibit them: (efpe-

.cially where fuch fentence for any offence is inflifted by

a&t of parliament.) Deg. p. 1. c. 9.

In all caufes of deprivation of a perfon aé’cually pof-
fefled of a benefice, thefe things muft concur: 1. A mo-
nition or citation of the party to appear. 2. A charge
given him, to which he is to anfwer, called alibel. 3.
A competent time affigned for the proofs and "anfwers.
4. A liberty for counfel to defend his caufe, and to except
againft the proofs and witnefles. 5. A folemn fentence
after hearing all the proofs and anfwers. Thefe are the
fundamentals of all judicial proceedings in the ecclefiafti-
cal courts, in order to adeprivation. " And if thefe things
be not obferved, the party hath juft caufe of appeal, and
may have a remedy by a {uperior court. And thele pro-
ceedings are agreeable to the common juftice and rcafon
of mankind; becaufe the party accufed hath the liberty
of defence, and the right of appeal. 1 Still, 323. Al
Parerg. 209. .

By
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By Can. 122. Sentence againft a minifter, of depriva-
tion from his living, fhall be pronounced by the bifhop
only with the afliftance of his éhancellor and dean (if they
may conveniently be had), and fome of the prebendaries,
if the court be kept near the cathedral church; or of the
archdeacon, if he may be had conveniently, and two
other at leaft grave minifters and preachers to be called by
the bifhop, when the court is kept in other places,

Devife. See (Qills.

E)tlapiﬁatmnz.

Ilapidations of chancels, to be repaired by /ay impro-~
‘priators, are treated of under the title Chureh.

A bithop as foon as he is inftalled, and a re&or or vi-
car as foon as he is induéted, ought to procure workmen,
as carpenters, mafons, tilers, and others fkilled in build-
ing, to view the dilapidations or whatfoever fhall want
repairing, and write down for what fum a workman will
or may rebuild or repair the fame, and fet their hands to
the fame for 2 memorial thereof when they fhall be called
to be witnefles thereunto. For after this infpe@ion fhall
be made, fuch bifhop, reftor, or vicar may commence his
fuit for dilapidations when he pleafeth, And fuch work-
men in fupport of the adtion ought to prove, that fuch
decay cannot {ufficiently be repaired or amended for lefs
than fuch fum, and that they themfelves would not do it
for lefs. And that fuch proof may be fufficient; it is
requifite, that there be two witnefles in every particular,
and not one witnefs to one kind of work only and ano-
ther to another. Clarke, Tit. 124. 1 Ought. 253.

If the benefice hath been vacant for fome time, as for
three or four years; or if the incumbent hath not fued
for fome time after his induétion or inftallation, nor cauf-
ed the dilapidations to be viewed and eftimated ; he fhall
not be intitled to recover the whole fum eftimated for di-
lapidations, but confideration fhall be had of the time
elapfed from the ceffation of the laft incumbency, and a
proportionable deduction made for the decays which may
reafonably be fuppofed to have happened during fuch in-
termediate time, Clarke, Lit, 126. 1 Ought. 255.°

More
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More particularly ; concerning dilapidations, the fol-
lowing conflitutions and ftatutes have been made

Edm. Ifihe recior of a church at his death fball leave the
houfes of the church ruinous or decayed, fo much fhall be deduct-
ed out of his ecclefiaflical goods. as fhall be fufficient to repair
the fame, and to fupply the other defeit of the church. The
ame we do decree concerning thofe wicars, who bave all the re-
venues of the church, paying a moderate penfion.  For inafnuch
as they are bound to the premiffes, fuch portion may well be de-
dufled, and ought to be reckoned amongfl the debts.  Always
neverthelefs having a reafonable regard to the revenues of the
church, wbhen fuch deduéiion is to be made. Lind. 250.

Shall leave the houfes of the church ruinsus or decayed] As,
the manfe of the rectory or vicarage ; and other buildings
whatfoever, the building or reparation whereof pertaineth
to the rector or vicar immediately. But otherwife it feemeth
to be, of thofe houfes the building or reparation whereof
pertaineth to others, as of tenants and vaffals, by virtue
of the tenure of their lands. 74.

8o much fball be deducted] Either by himfelf in his laft
will and teftament ; or by the ordinary, whofe office it is
to provide for the church’s good. IZd.

Out of his ecclefiaflical yoods] Which he hath obtained in
the right of his church: for fuch goods by tacit agree-
ment are bound te the {aid reparation, but fuppofe (faith
Lindwood) he hath not ecclefiaftical goods {ufficient ;
whether {uch reparation ought to be made out of his pa-
trimonial goods, hath been made a queftion. It feemeth
(he fays) that if he hath employed his ecclefiaftical goods
in the improving of his pairimony, or if by too much at-
tention to his worldly affairs he hath negledted his eccle-
fiaftical ; in fuch cafe, he is bound to make f{ztisfaction
out of his patrimonial goods. J[4.

As fhall be fufficiznt] And if there be not fufficient, then
fo far forth as the goods will extend. /4.

T repair the fame] Having regard to the exigencies and
quality of the thing to be.repaired ; fo as the fame be
for neceflity, but not for pleafure, Jd.

And to fupply other defelts of the church] So far forth as
they belong to the rector or vicar to be fuftained. /4.

Ought to be reckoned amongf? the debts] And therefore to
be preferred before legacies ; for legacies are not to be
paid, until the debts fhall be firlt fausfied. 74,

: But
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‘But albeit the law allows the payment of dilapidations
before legacies, yet the fame are not.to be paid before
other debts, for the common law (Sir Simon Degge fays)
prefers the payment of debts before damages for dllapldd-
tions. Deg. p. 1. ¢ 8.

Othob. To the intént that we may provide a remedy
againft the covetoufnefs of divers perfons, who althe’ they re-
éeive much fubfiance from their churches and ecclefiaftical bene-
fices, do yet neg/eﬁ their houfes and other edifices, fa as not to
preferve them in repair, nor build them when ruinous and
Sallen dpwn ;5 by reafon whereof deformity occupieth the flate of
the churches, and many inconveniencies enfue: We do ordain
aud eflablifh, that all clerks fball take care, decently to repair
the houfes of their benefices, and other buildings, as need fball
require ; whereunto they fhall be earneflly admonifbed by their
bifhops or archdeacons; and if any of them, after the monition
of the bifbop or archdeacons fhall negleét to do the fame for the
[pace of two months, the bifhop fhall caufe the fame effeltually
to be doney at the cofts and charges of fuch clerk, out of the
profits of his church and benefice, by authority of this prefent
Satute 5 caufing fo much thereof to be received, as fhall be fuf-
Jicient for fuch reparation. The chancels alfo of the church
they fhall cau_/é to be repaired by thofe who are bound thereunto,
according as is above expreffed. Alfo we do i injoiny by attefla-
tion of the divine judgment, the archbifbops and bifbops and
other inferior prelates, that they do keep in repair their houfes
and other edifices, by caufing fuch reparations to be made as
they know to be needfal.  Athon. 112.

That. all clerks fball take care] Under which general ex-
preflion are comprehended curates and prebendaries and
all others having any ecclefiaftical benefice whatfoever.

14, \

Wbereum’o they fhall be earneflly admom/lred by their bifbops

or archdeacons], And- this hath fometimes been done by a
general monition throughout the digcefe, or deanry.

Gibf. 751.

[

Shall negleft to do the fame for the Jpace of two months]

At leaft, to fet about the fame: for it may be that fuch

time fhall by no means be {ufficient for the ﬁmﬂlmg

thereof. [d.

Out of the profits of the church and benefice] So that it ;s

lawful for the ordinary to fequefter the fame, for the

making of fuch reparations. 14,
Vor. II. K- Caufing
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Caufing fo much tbéreof 10 be Peceived] And fold to the
beft purchafer. 1.

A5 fball be fufficient for fuch reparation] According to the
difcretion of the bifhop, as particular occafions require,
The general pradtice is a fifth part. And if the party 1s
‘diffatisfied, he may appeal. Athon. 112, 1 Stll. 61.

Mepham. 2% do ordain, that no inquifition to be made
concerning the defeéts of houfes or other things belonging to an
ecclefiafbical benefice, fhall avail to the prejudice of ansther, un=
Lefs it be made by credible perfons fworn in form of law, the
party interefled being firf? cited thereunto.  And the whale fum
eftimated for the defecls of boufes or other things belonging ta
ecclefiaflical benefices, whether found. by inquifition, or by way
of compofition made, the diocefan of the place fball caufe to. be
applied to the reparation of fuch defefls, within a competent

" time to be appointed by his difiretion.  Lind. 254.

Inquifition to be made] Which may be done, not only at
the inftance of any party interefted, but alfo by the judge
himfelf ex officio. For the ordinary, without any appli-
cation made by any perfon, may caufe the houfes of the
church to be covenably repaired out of the profits of the
benefice. And fuch inquifition as aforefaid may be made
without any fame of the defeéls preceding. And the
reafon is becaufe it is done, not for deprivation of the
parfon, but for amendment of the defeéls. Jd.

Concerning the defells of boufes or other things belonging to
an ecclefiaflical benefice] That is, of which the beneficed
perfon hath the burden and charge of reparation; as of
the chancel, inclofures, hedges, ditches, and fuch like,
.

Shall avail to the prejudice of another] That is, of the

beneficed perfon himfelf, if he be living; or of his exe-
cutors of adminiftrators, if he be déad. J4.

Unlefs it be made by credible perfins] As for inftance,
able and experienced workmen ; as alfo clergymen, hav-
ing fkill and knowledge in fuch matters, who are ufually

joined with laymen in the mandates for fuch inquifitions
to be made. /4. .

“ Sworn in form of law] That is, who fhall fwear, that
they will truly make inquifition, without hatred or fa-

vour or any intereft which they have or fhall have there~
in, 1d, »
The
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Fhe party interefied being firft cited thereunto] And if the
witnefles of the party fuing for dilapidations, either for
favour, or becaufe they have taken the work to be done,
or have had a promife thereof, fhall depofe that the de-
cays cannot be repaired for le(s than fuch a fum ; the de-
fendant, if he fhall fee caufe, may produce witnefles to
the contrary,: and fhall be allowed to carry workmen up-
on the premifles to infpeé the dilapidations, and may
make exceptions, and difprove the eftimate (if it is ex-
ceflive) by more qr more fkilful workmen. Clarke, Tit.
I2;5. B

If the party cited doth not appear, thro’ contumacy;
the inquifition neverthelefs may proceed. Lind. 254..

Or, by way of compofition made] - For the parties may
agree, without any inquifition, for a certain fum to be
laid out in the reparations. Lind. 254.

The diocefan of the place fhall caufe to be applied] So that
his inferior, namely, the archdeacon, cannot by this con-
ftitution do that which followeth,  For albeit the arch-
deacon may admonifh the perfon beneficed to make due
reparation ; yet the bithop only fhall caufe fo much of
the profits to be received, as may be fufficient for making
the reparations. Lind, 254.

Shall caufe to be applied] By ecclefiaftical cenfures and
other lawful remedy, and alfo by fequeftration of the
profits.  Lind. 254.

Within a competent time to be appointed by his difcretion]
In a juft and reafonable manner ; otherwile the party may
appeal. Lind. 254.

. By the ftatute of the 13 Eliz. c. 10. Where divers eccle«
Siaflical perfons, being endowed and poffeffed of ancient palaces,
manfion boufes, and other edifices and buildings belonging to
their ecclefiaflical benefices or livings, have not only fuffered the
fame, for want of due reparations, partly to run to great
ruin and decay, and in fome part utterly to fall down to the
ground, converting the timber, lecad and flones to their own
benefit 5 but alfo bave made deeds of gift, colourable alienations,
and other comveyances of like effelt, of their goods and chattels
in their life time, to the intent and of purpofe after their deaths
10 defeat and defraud their fucceflors, of fuch juft altions and
remedies as otherwife they might and [hould bave had for the

Jame againf? their executors or adminifirators by the lawy eccle~.

JSiaftical of this realm ; to the great defacing of the flate eccle-
: K2 Juaflical,
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fiaflical, and intolerable charges of their fucceffors, and evil
precedent and example for others, if remedy be not provided:
It is therefore enafled, that if any archbifbop, bifbop, dean,
archdeacon, provefl, treafurer, chaunter, chancellor, preber_zdary,
or any other having any dignity or office in any cathedral or.
collegiate churchy or if amy parfon, vicar, or other incumbent
of any ecclefiaftical liwing whereunto belong any hovfe or houfess
or other buildings, which by law or cuflom be is bound to keep.
and maintain in reparation, do make any deed or gift
or alienation or other like conveyance of his moveable goods or
chattels, to the intent and purpofe aforefaid ; the fucceffor of
him that fhall make fuch deed of gift or alienation, fhall and
may commence [uit, and have fuch remedy in any ecclefiaflical
court of this realm, competent for the matter againft him or
them to whom fuch deed of gift or akienation fhall be fo made,
for the amendment and reparation of fo much of the [aid dila-
pidations and decays, or juft recompence of the fame, as hath
bappened by bis falt or default: in fuch fort as be might or
ought to have, if be to whom fuch deed of gift or alienation
Shall be [o made, were execytor or adminifirator of him that
made fuch deed or alienation. .

Note, here is no appearance of this flatute being tem-
porary: ncverthelefs it is continued as temporary by the
1 Fa. ¢, 25. and further by the 21 Fa. ¢.'28. and not
further indefinitely (as a great many other ftatutes were)

by the 16 C. ¢. 4. So that upon the whole there may per-
haps be fome doubt, whether this ftatute is now im force.

And other edifices and buildings] Altho’ in this preamble,
nothing is referred to as dilapidation, but decayed or ruin-
ous butldings : yet it is certain, that under that name are
comprehended hedges, fences, ditches, and fuch like ; and
it hath been particularly adjudged concerning wood and
timber, that the felling of them by any incumbent (other-
wife than for repairs or for fuel), is dilapidation; from
which he may be reftrained by prohibition during his in-
cumbency, and for which he or his executors are lable
to be profecuted, after he ceafeth to be incumbent, Gz'bj:
752. 2 Bulfir. 279. 3 Bulfilr. 158. /

Againfl their executors or adminifirators] This a& only
makes provifion againft the particular abufe of fraudulent
deeds to defeat the fucceflor, after the incumbent is dead;
but by the rules of the church (as appears by the fore-
going conftruétions) the ordinary, in cafe of dilapidations,
bath a right to take cognizance of them, during the life

~of the incumbent, either by voluntary inquifition, or up-

on
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on complaint made to him ; and to inforcé reparation by
fequeftring of the profits, or by ecclefiaftical cenfures,

even to deprivation. Gibf. 753. 3 Infl. 204.

Their executors or adminifirators] In a fuit for dilapida-
tions in the fpiritual court, the executor of an admini-
ftrator prayed a prohibition, upon oath that he had no
goods of the firft inteftate; and the court agreed, that the
executor of the adminiflrator is not liable, unlefs he hath
goods of the firft inteftate, or be adminiftrator of goods
not adminiftred by fuch adminiftrator ; upon which, the
prohibition was granted, and ftood.. Gibf 753. 3 Keb.
619, " ;

By the laws ecclefiaflical of this realm] In acknowledgment
of the right of the ccclefiaftical courts to the fole cogni-

zance in the cafe of dilapidations, a writ of confultation is-

provided in the regifter.  Gigfl 753.

And Sir Simon Degge fays, fuits for dilapidations are
moft properly and ndturd]ly to be brought in the fpiritual
courts ; and no prohibition lieth, But neverthelefs, he
fays, the fucceflor may (if he will) upon the cuftom of
England, have a {pecial adtion upon the cafe againft the
dilapidator, his executors, or adminiftrators. Deg. p. 1.
c. 8. Watf. ¢. 39. 1 Bac. Abr. 63.

'So in the cafe of Fones and Hill, E. 2. 7. An A&ion
upon the cafe was brought by a parfon for dllapldatlons,
againft his predeceﬂox who had accepted another bene-
ﬁce, and left the houfes out of repair, fetting forth, that
by the cuftom of the realm he ought to pay to the fuc-
ceffor fo much’as fhall be fufficient to make' the repara-
tions, and that the repairs do amount to fo much : It was,
moved in arreft ofJudmnent, that this aélion doth not
lie. And of that opinion was Pollexfen chlefluﬁxce,
who tried the caufe, and was of the fime opinion now,
becaufe it was merely fuable in the ecclefiaftical court.
And tho’ the cafe of Day and Hollingtan, M. 3Fa. 2, was
cited as adjudged for the plaintiff on a demurrer ; yet the
court now inclined to Pollexfen’s opinion. But the cafe
being in the paper to be argued again, and Pollexfen and
Ventris dymg in the mean time, and the cafe being ar-
gued again before Powell and Rookeby juftices, . they gave
judgment for the plaintiff. 3 Lew. 268,  Viner. A&tions,
O. c. Viner. Dilapidations.

Or other incumbent of any ecclefiaflical living] In the cafe

of the curate of Orpington, H. 27 & 28 C. 2. who was

appointed by the impropriator, and licenled by the arcn-
K3 bithop
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bithop as ordinary; the court held, that being but curate
at will, and notinftituted and induéted, he was not an in-
cumbent within this ftatute, nor liable to dilapidations;
and accordingly prohibition was ‘awarded to ftay fuit
againft him in the fpiritual court. 3 Keb. 614.

But thefe curates are included within the aforefaid con-
ftitution of Othobon, And even with refpect to this fta-
tute, it feemeth that this adjudication did proceed -upon
a principle at leaft doubtful, namely, that fuch curates
are but curatesat will. In the cafe of curacies augmented
by the governors of queen Anne’s bounty, it is certain,
by the ftatute of 1 G. . 2. ¢. 10. that they are perpe-
tual cures and benefices. And as to the reft, it {eemeth
moft natural, from the very words of this ftatute, to un~-
derftand this expreflion [or other incumbent] to denote
efpecially perpetual curates ; for archbitheps, bifhops,
deans, archdeacons, chancellors, prebendaries, and fuch
like, had been mentioned before ; and then the aé gocs
on, and recites parfons, vicars, or other incumbent  of any
peclefiaflical Living, whereunto any houfes or buildings do beloug,
And what other incumbents thefe fhould be, if they are
not perpetual curates, it is pot eafy to determine,

As hath bappened by his falt or default] This ftatute, in
the particular cafe of a fraudulent conveyance, feems at
firft fight to limit the fuit to the dilupidations that have
grown in the time of the lafl incumbent; which (in
cafe his predeceflor did alfo.leave dilapidations, and die
infolvent) cannot be known, but by a regular furvey of
the defeéls at his firft coming in, that thereby the refpec-
tive dilapidations of the two predeceflors may be diftin-
«guifhed. But in other cafes, the laft incumbent, or his
executors, are chargeable with the whole dilapidations in
whofe time foever they have grown; and the reafon is,
becaufe he had the fame remedy againft the executors or
adminiftrators of his predeceflor, and it was his own fault
if he did not make ule of it. Clarke Tit. 122. And if
fuch predeceflor was infolvent ; he accepted the benefice
with that charge and incumbrance upon it,

And agreeably to this general rule may this ftatute alfg
be well interpreted, fo as to make this claufe [y his fas?
or default] to be exclufive, not of dilapidations which
have grown in the time of the predeceflors to the deceafed,
but of fuch as may have grown between the time of his
deceafe, and the profecution for them ; that is, either in
the time of the vacation of the benefice, or fince the time.
of the prefent incumbent, Gib/. 753, 4,
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By the 14 Eliz. c. 11. AU fums of money to be recovered
Sfor or in the name of dilapidations, by fentence, compofition,
or otherwife, fball within two years after fuch receipt, be truly
employed upon the buildings and reparations, in refpe whereof
fuch money for dilapidations fball be paid; on pain that every
perfon fo receiving and not employing as aforefaid, fhall forfeit
double as much as fo foall be by bim received and not employed ;
which forfeiture fhall be to the ufe of the queen’s majefly, her
. beirs and fucceffors. 1. 18.
In cafe of the incumbent’s death within the two years,
it feemeth that the {fame ought.to be paid by his execu-

tors to the fucceffor, to be laid out by him (and not by

the executors) in repairs. Gibf. 754. ‘ .
Finally, In order to prevent dilapidations, it is enafted
by the 17 G. 3. c. 53. as followeth :
Where the parfon, vicar, or other incumbent of any ec~

clefiaftical living, parochial benefice, chapelry, or per-:

petual curacy, being under the jurifdiction of the bithop
or other ecclefiaftical ordinary, is defirous to build or
" improve the buildings belonging to his beneﬁce, which
one year’s neat income will not be fufficient to put in due
repair, he muft firft procure a certificate from an ex-
perienced workman, containing a. ftate of the buildings,
the value of the timber and other materials, fit to be em-
ployed in building or repairing, or to be fold, and alfo a
plan or eftimate of the work, which muft be verified upon
oath before a juftice of the peace or mafter in chancery,
ordinary or extraordinary. He muft alfo make out in
writing, to be figned and verified by him on oath'as
aforefaid, a particular account of the annual profits of
the living, ‘
Thefe muft be laid before the ordinary and patron ; in
order to obtain their confent to fuch purpofed buildings
or repairs.
~ But the ordinary, before he gives his confent, fhall
caufe an inquiry to be made of the flate and condition
of the buildings at the time when the incumbent entred,
how long he hath enjoyed the living, ,what he hath re-
ceived for dilapidations, and how the fame hath been
Jaid out : And if it fhall appear that the incumbent had
by wilful negligence fuffered the buildings to gé out of

, repair, he fhall pay dewn fo 'much as the damages thereby
occafioned fhall amount unto, before the ordinary fhall
give his confent, '

If the patron is a minor, idiot, lunatic, or feme co-
vert, the guardian, committee, or hufband refpeclively

may act for them.
' K 4 If
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If the feveral parties: fhall declare their confent -by
writing under their hands, the incumbent may borrow
at intereft fuch fum as the faid eftimate fhall amount un-
to, after dedudting the value of the timber or other ma-
terials which may be thought proper to be fold, not
exceeding two years value of the living after deducting
all outgoings, except only the falaries to affiftant curates
where neceflary : and as a fecurity for the money fo bor-
rowed, he may mortgage the glebe, tithes, and other pro-
fits of the living, for 25 years, or until the principal, in-
tereft, and cofts fhall be paid. ,

And the mortgagee fhall execute a counterpart of the
mortgage, to be kept by the incumbent; and a copy
" thereof fhall be depofited in the bithop’s regiftry.

And on failure of payment of principal and intereft
for forty days after the fame fhall become due, the mort-
gagee may diftrain in like manner as rents may be reco-
vered by landlords from their tenants. ’

And a proper perfon fhall be appointed by the ordi-
nary, patron, and incumbent, to receive the money bor-
rowed ; who fhall give bond to apply the fame for the
purpofes intended, and fhall make contradts, pay the
workmen, and when finifhed render a due account, to be
entred in the regiftry aforefaid. '

Where new buildings are neceflary, the ordinary, pa-
tron, and incumbent may purchafe any building within
one mile of the church, and land not exceeding two
acres if the living is under 100l a year; if above, then
not exceeding two acres for every 100l a year. And the
purchafe money may be raifed by fale or exchange of fome
part of the glebe or tithes.

And every fuch incumbent thall annually, at his own
expence, from the time fuch buildings fhall be com-
pleated, infure at one of the offices in London or Weft-
minfter the faid houfes againft accidents by fire, at fuch
fum as the ordinary, patron, and incumbent fhall agree
on : And on neglect of fuch infurance, the ordinary may
fequefter the profits, till fuch infurance fhall be made.

And every incumbent fucceflively ‘thall pay the in-
tereft yearly as the fame fhall become due, or within one
month after, and alfo 51 per centum of the principal ;
and if fuch incumbent thall not refide twenty weeks in
each year computing from the date of the mortgage deed,
he fhall inftead of 51 pay 10l per centum yearly ; fuch
payments to be made till the whole principal and intereft
fhall be difcharged : And in default of fuch payment, the
erdinary may fequefter the profits as aforefald,

And



Dilapidations, | 137

And where ther¢ fhall be no houfe, or 2 very mean
one, on a living worth-above 1001 a year, and the in-
cumbent fhall not refide in the parith twenty weeks.
within any year, and he fhall not think fit to lay out
one year’s income where the fame may be fufficient, nor
to apply in manner aforefaid for two year’s income, the
ordinary, with confent of the patron, may procure fuch
plan, eftimate and certificate as aforefaid, and proceed
in the execution of the purpofes of this aét, as if the
incumbent had confented ; and the mortgage executed
by the ordinary fhall be binding on the incumbent and
his fucceflors.

And the governors of queen Anne’s bounty may lend
money not exceeding 1001 in refpeét of a living not ea-
ceeding 5ol a year, without intereft; and where the
' annual value exceeds 501, they may,lend any fum not
exceeding two years income at the intereft of 4 per
cent.

And colleges and other corporate bodies, having the
patronage of livings, may lend money for the purpofes
aforefaid without intereft.

Note, The forms of inflruments relative to the afore-
faid proceedings, are drawn out fpecially in the act ic
felf,

Dimiffory letters.  See Duination.

Diocefe.

1. locefe (from Qowsw, feorfim habito ;) fignifies 1y cor

the circuit of every bithop’s jurifdidtion. For
this realm hath two forts of divifions : one into fhires
or counties in refpect of the temporal ftate; and ano-
ther into diocefes, in regard to the ecclefiaftical ftate.
1 Inft. 94.

2. The bounds of diocefes are to be determined by
witnefles and records, but more particularly by the ad-
miniftration of divine offices. To which purpofe, there
are two rules in the canon law: In one cafe, upon
a difpute between two bithops upon this head, the di-
rection is, that they proceed in the bufinefs, by an-
cient books or writings, and alfo by witnefles, reputa-

tion,

what,

Boundary.



. Jurifdiction,

Bifhop in an-

other’s diocefe,

Clerk in two
dioceles.

Diocele.

tion, and other fufficient proof : In the other cafe, where
the queftion was, by whom a church built upon the
confines of two diocefes thould be confecrated,. the rule
laid down is, that it fhould be confecrated by the bithop
of that city, who before it was founded, baptized the in-
habitants, and adminiftred to them other divine offices.
Gibf. 133.

3. The jurifdi&ion of the city is not included in the
name of diocefe. So faith the canon law: And accord-
ingly, in citations to general vifitations, diretted "to the
clergy, it is ordered to cite the clergy of the city and dio-
cefe.  Gibf. 133.

4. A bithop may perform divine offices, and ufe his
epifcopal habit, in the diocefe of another, without leave
but he may not perform therein any act of jurifdiction,
without permiffion of the other bithop. Gibf. 133, 134.

5. A clergyman dwelling in one diocefe, and beneficed
in another, and being guilty of a crime, may, in differ-
ent refpects, be punifhed in both: That is, the bifthopin
whofe diocefe he dwells, may profecute him ; but the
fentence, fo far as it affeéts his benefice, muft be carried
into execution by the other bithop. G745/ 134.

Difpenfation.

Otwithftanding the ftatute of provifors, and divers
other ftatutes againft the papal incroachments up-
on the ecclefiaftical jurifdiction in this realm, the pope’s
power ftill prevailed againt all thofe ftatutes ; and parti-
cularly in the matter of difpenfations, which was one
great branch of the revenue of the apoftolick fee. |
But by the ftatute of the25 H.- 8. c. 21. it is enaded,
that xo perfon fball fue to the bifbop or fee of Rome, or to any
perfon having or pretending any authority by the fame, for li-
cencesy difpenfations, compofitions, faculiies, gramts, referipts,
delegacies, or any other infiruments or writings, for any caufe
or matter for which any licence, difpenfation, compofition, fa-
culty, gramt, refcript, delegacy, infirument, or other writing,
bath been ufed to be obtained at the fee of Rome, or by autho-
rity thereof, or of any prelates of this vealm ; or that in caufes
of neceffity may lawfully be gramted without offending the
laws of God : but the fame, neceffary for the king and his
Jubjedis,
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[ubjedts, upon duc examination of the caufes and qualities of the
perfoms procuring the fame, fball be granted within the realm
and not elfewhere, in manner following, and none other-
wife; that is, The archbifbop of Canterbury fhall have power
by his difcretion, Yo grant by an inflrument under bis feal, unto
the king, his beirs and fucce(fors, as well all fuch licences, dif-
 penfations, compofitions, faculties, grants, referipts, delegacies,
infiruments, and all other writings, for caufes not being con-
trary to the laws of God, as have been ufed to be obtained by
the king or any of bis fubjecls at the fee of Rome, or any perfon
by authority of the fame 5 and all other licences, difpenfations,
Jaculties, compsfitions, gramts, refcripts, delegacies, inflruments,
and other writings, upen all fuch mattters as fball be convenient
and neceffary to be had, for the honour, and furety of the king,
and the wealth and profit of the realm: fo that the faid arch-
bifhop in no wife fball grant any difpenfation, licence, refeript,
or any other writing afore rehearfed, for any caufe repugnant to
the law of God. {. 3. ‘

And the faid archbifbop, after due examination of the
caufes and qualities of the perfons procuring the fame, jball
bave power by himfelf, or by bis fufficient and fubflantial com-
miffary or deputy, by bis difcretion from time to time to grant
and difpofe by an infirument under the name and feal of the
Jaid archbifbop, to any of the king’s [ubjects, all. manner of
licences, difpenfations, faculties, compofitions, delegacies, re-
Jeripts, infiruments, or other writings, for any fuch caufe or
matter, whereof heretofore the fame have been accuftomed 1o
be bad at the fee of Rome, or by the authority theresf, or of
‘any prelate of this realm. {. 4.

Neverthelefs, the faid srchbifbop or his commiffary fball not
. grant any other licence, difpenfation, compofition, faculty, wri~
ting, or inflrument, in cafes unwont and net accuflomed to be
_bad at the court of Rome, nor by autharity thereof, nor by any
prelate of this realm, until the king or his council fhall be
advertifed thereof, and determine wbhether the fame fhall com-
monly pafs as other difpenfations faculties or other writings Jball
or no s on pain that the grantor fhall make fine at the king’s
will: and if it be determined by the king or his council that
the fame fball pafs, then the faid archbifhop or bis cammzﬁﬁry,-

baving licence of the king by bis bill affigned, fball difpenfe

with them accordingly. {. 5
Provided, that no difpenfation, licence, faculty, or other re-
Jeript or writing to be granted by the faid archbifbop or bis
commiffary, being of fuch impertance, that the tax for the ex-
pedition thersof at Rome extended to the fum of 41 or above,
Jhgll in any wife be put in execution, till it be confirmed by the
- - king
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i
king under the great feal, and inrolled in the chancery, in
a roll by a clerk to be appointed for the fame; and ihis act
fall be a fufficient warrant to the chancellor or iwcper of the
great feal, to confirm in the king’s name the forefaid writizgs

paffed under the faid archbifbop’s feal, by letters patents in due

Jorm to be made under the 