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THE

PREFACE

HE learned Author attended WWef3-
minfter-Hall above forty Years,
chiefly at the Exchequer Bar; but for
the laft thirty Years thereof in that
Court only: He retired in the Year
1743, and when he took Leave of the
Court, had been many Years* Poftman
there. His long Experience in the
feveral Branches of Bufinefs in the
Exchequer induced Gentlemen of the
Profeffion to defire his Notes, which,
in his Life-time, were all or the great-
eft Part of them tranfcribed, are in
many Hands, and frequently cited in
Weftminfter-Hall.

* The Poftman of the Court of Exchequer is the fenior
Barrifter attending conftantly at that Bar, who has the Privilege
of moving there before the King’s Attorney and Solicitor General,
and all his Majefty’s Council,

3
From



Vit

The PREFAGE.

—

From fome Apprehenfion that thefe
Cafes might get into the Prefs impro-
perly, and come out imperfeé, and,
indeed, by the Defire of fome Gen-
tlemen emment in the Profeflion, the
Editor was perfiaded to give the Pub-
lick a true Copy of fuch Cafes only,
as the Author took in Court with his
own Hand, and are {ettled and cor-
rected by himfelf from his Notes.

¢ All the Marginal Notes in this
Book are the Author’s own, except
one in Page 302, of Walker v. Fackfon,
coram Lord Chancellor Hardwicke,

Fuly 22, 1743.
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AT

Serjeants Inn,

December 10, 1713.

Smith v. Jobnfon. 1,

F a Man depaftures unprofitable Cattle in his Tithe P?’r-
I Ground, he fhall pay Tithes in Proportion to the Zggﬁf(;:e:tr.
Number of the Cattle and the Value of the Land, ?g‘;d' 35
generally at the Rate of two Shillings in the Pound;
and the fame Proportion is to be obferved, if they are
travelling Cattle that come and go fucceflively : Cat-
tle fed upon Meadow Ground after it is mowed, fhall

not pay Tithes, unlefs by Cuftom.

Nov. 14, 1714, Sitr Sam. Dodd made Lord Chief
Baron, and Sir Fames Mountague made a Baron
of the Exchequer.



At Serjeants Inn, February 26, 1715.

2. Keddington v. Bridgman.

Compofition I T was held by Bury and Price Barons, that a
yelv.g5. & Compofition by way of Retainer by Parol can be
Hob 176 good only for one Year, being by way of Contrad,

Cre.Ja.137.
2Brownl.1y. but a Leafe of Tithes even for one Year by Parol

2§°S‘ifvl{'f;n. would be void: Mountague Baron, feemed to be of

Jones 174 Opinion, that an Agreement between the Parfon and
%3?(;603: his Parithioner for Years by Parol would be good,

Latch 176, 1 1 '
Lawch 175 though not for Life, being only an Agreement that

Godol. Rep. he will not fue the Parithioner for fo many Years for
358, 368. " T'ithes.

Noy 121,

2 Cro. 637,

669.

D E
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Term. S. Hilarii,

1715%.

Underwood v. Gibbon. Jan. 31, 1715, 3.

ESOLVED by Bury, Price and Mountague Tithe Her-

Barons, * that the Tithes for depafturing un- g?{%fn(;;tA "

profitable Cattle ought to be paid by the Occupier of Tithe, by

the Ground, and not the Agiftor: And by Ld. C. B. yhom pay-
Bury and Price contra Mountague, that Saddle Horfes Hard. 184.
{hall pay no Tithes, no more than Cattle for the Plough Poph, i

and Pale, or Cattle killed for the Ufe of a Man’s own 2 {™ 43°

. . . 1 Ro, Abr,
Family, in refpe of the Profit that otherwife ac- 641, 647.
crues to the Parfon from thefe. g‘(’)‘i";‘}' .

W, Jones 254. 2 Ro. Rep. 191, 2Bulft. 183,

* This was fettled in the Cafe of Fifber v. Leman, Nov. 17, 1720. But in
the Cafe of a Common, the Bill muft be againft the Owner of the Cattle (if
known) becaufe the Owner of the Soil has no Profit by it.

DE



D E

Term. Paichz,

1710.

4. Rex v. Albert. April 18, 1716.

fnt’esecurity N Extent iffued againft Alberz, Knight puts in
ther Cofts his Claim to the Goods {eized, and pleads to
23’:?:3:_ the Extent, Hook and Scanderet were Security to the
nifance for- Pleader according to the Courfe of the Court; Kwuight
ff,’;: ‘;’ixl:,mh afterwards withdrew his Plea, upon which an Order
upon aPlea was made for the Payment of the Money, which ac-
fo an Bx- cordingly was paid: Mr. Attorney General moved,
that the Security fhould pay Cofts and Intereft from
the Time the Recognifance was forfeited; but Mr.
Turner and Mr. Ward obje&ted, that they having
paid the Sum mentioned in the Recognifance, and
the Condition being only to abide fuch Order as
the Court thall make, and the Order that was made
by the Court being only for the principal Sum, nei-
ther the Principal nor the Security ought to be any
further charged; though where a Man is bound ina
Bond to the Crown, zhere Intereft {hall be allowed in
refpeét of the Penalty of the Bond, but this Recog-
nifance is only a Security for a collateral Matter.
Per Baron Price, If there had been Judgment for or

2 againft



De 7erm. Pafche, 1716. Y

againft the King on this Plea, there could have been
no Cofts of either Side; and it is againft the Method
of this Court to pay Cofts upon Extents, though it
is allowed upon Scire facias’s by the new At of Par-
liament.

Per Curiam, Neither Intereft nor Cofts ought to be
allowed againft the Security, no more than againft the
Principal : So the Attorney General took nothing by
his Motion.

Rex v. Southerby and Etchins. 5

OUTHERBY was outlawed and an Extent if- ;The Land-

e ord not re-
fued, and an Inquifition was taken thereupon, lieved where

and his Houfe and Goods {eized by virtue thereof : g‘;zgs:;n
Etchins the Landlord moved upon the Stat. 8 nz. to an Outlaw-
have the Goods delivered to him, fuggefting that they 4 py ¢,
had been diftrained by him for Rent three Days be- 269.

fore the Extent.

Per Curiam, Not the Party but the King only is
concerned in the Outlawry, and we cannot relieve
the Landlord upon this * Motion. '

* The fame Motion was made in Michaelmas Term, Nov. 26, 1717, between
The King and Burgefs, but the Defendant was not relieved.



D E

Term. S. Trinitatis,
1710.

“Funii 10, 1716, Baron Bury made Lord Chief
Baron in the room of Lord Chief Baron Dodd
deceafed.

At Serjeants Inn in Chancery Lane.

6. Mullins v. Prate. June 28, 1716.

Whenthe B ) ILL for a Legacy, the Plaintiff fet forth the
%{,"iﬁ’ftjf"“ ! » Subftance of the Will, and referred to it when
Lands may, produced : The Defendant in his Anfwer fays, He
bt believes there is fuch a Will: When the Plaintiff
came to make out his Proof, he offered to produce
the Probate; which was not admitted, becaufe it was
in the Cafe of a real Eftate, of which the Spiritual
Court hath no Conufance; and befides, the Defen-
dant hath admitted only, that there might be fuch a
Will, but doth not know that it was executed ac-
cording to the Statute; otherwife, if the Admiffion
of the Defendant in his Anfwer had been full, is

might have been read.
I At



De 7erm. S. Trinitatis, 1716. y!

At Serjeants Inn in Chancery Lane.
Ayde v. Flower. June 28, 1716. 7

AVlcar preferred his Bill for Tithe Herbage and AVicarneed
fmall Tithes; it was objected for the Defen- pg, fet forth

how he is in-
dant, that Tithes for the Depafturing of barren and “ﬂ‘;d ©
unproﬁtable Cattle may be due of Common Right, b;g‘eeande“
but not to the Vicar; therefore it lies upon hun to fmall Tithes.
thew that he was endowed of it, or at leaft that it Stone S
hath been ufually received by the Vicar, which would ﬁ‘;f;"vrgo,
be an Evidence of an Endowment: As to the Tithe 13
of Meadow Ground that hath been mowed, of which
the Vicar has had the Tithe, and after it is depaftured
by unprofitable Cattle, there is no Tithe due for that.
WNote; The Copy of the Valor Beneficiorum (which was
taken by Commiffion in the Reign of Hezx. 8.) was
produced, and it did not appear that this Demand of
the Plaintiff was mentioned there among the other
{mall Tithes. Lord Chief Baron Bury and Mounta-
gue contra Price, That the Bill fhould be dif-

mified.

V. B. It was obje&ed to an Evidence, that he had Th:‘-}t] a“}l
the Inheritance of Lands within the Parifh (though s the
he was not an Inhabitant, and the Lands were in the Oge];‘"rdfsh‘“
Hands of a Tenant) and therefore his Evidence would (intheHands
be to difcharge the Inheritance of the Lands of the 2{11"‘1(6?‘”{’3
Tithes ; which would be fuch an Advantage to him, his Credic,
as to render him not indifferent: But notwfchﬂand—
ing this Objecion, which goes only to the Credit of

a Witnefs, he was admitted to be read.

Mr. Fortefeue Aland being made a Baron, this

Caufe was reheard July 17, 1717, and then the
Plaintitt



8 De 7erm. S. Trinitatis, 1716.

Plaintiff produced the Endowment of the Vicar by
the Dean and Chapter of Yur4, whereby the Vicar is
endowed de omnibus & ommnimodis minutis Decimis qui-
bufcungue : And as to the Valor Beneficiorum it was
{aid, That there were other Tithes not mentioned in
that Book, which the Defendants themfelves admit
belonged to the Vicar; and by the Opinion of the
four Barons, the Defendants were decreed to account

with Cofts.

g IT was faid in the Cafe of Hucks v. Phelps, That if
Modus. a Man libels in the Spiritual Court for Tithes in
S@?]];i& . Kind, and the Defendant in that Court pleads a Mo-
Grant's . duys, and the Spiritual Court refufes that Plea, a Pro-
i‘“"é"?o‘éfr hibition (hall go: A Man may libel below for a Mo-
2;37'1%32312 dus, or for Tithes due by Cuftom ; but if the Modus
3hs. Hob. or Cuftom be denied, the Spiritual Court cannot
227 Hawa, proceed.

406,
Pott PL. 21.

At Serjeants Inn in Chancery Lane,

9. Rex v. Peck.  July 4, 1716.

An Extent AFz'erz' Jacias iflued out of the Court of Common

comes to the

Chenils Pleas at the Suit of Roberts againft Peck, which
pands be-  Fieri facics was tefted 30 Aprilis, by virtue of which
fore the Re-

wrnof 2 Fi- the Sheriff levied the Goods, &c. but before the Sale
o dffe‘?j;e thereof, or the Return of the Writ, an Extent came

the Goods to the Sheriff at the Suit of the Crown to levy the
ied shere: Goods, &c. of Peck, tefted 2° Muii. The Sheriff re-

fold. turned this {pecial Matter on the Fiers facias, and
likewife upon the Exzent, into the Court of Exche-
quer, in which it was faid, That Peck fuir poffeffrona~
tus of the Goods the zoth of Apri/; upon which
Mr. A. moved to quath the Inquifition, and Mr. F,
moved that the Sheriff might amend his Return.

Baron



De Term. S Trinitatis, 1716, 9

Baron Price was for quathing the Inquifition, which

being found by a Jury, he did not fee how the She-

riff could amend it: Lord Chief Baron Bury and Ba-

ron Mountague were of Opinion the Sheriff might

amend his Return, and an Order was made for that
Purpofe, which was what the Counfel for the Sheriff
wanted, to indemnify him, in cafe any thing had

been moved againft him in the Common Pleas upon 3 M;d- 236.
the Return of the Fieri facias. V. B. It was taken D;Zr'g;f
for granted, that though the Goods were levied'byfR“g*b’-
virtue of the Fieri facias three Days before the Zeffe Polt PL. 65.
of the Extent, yet that was no Bar to the Crown:

But guere if they had been {old, for then Execution

had been executed.

Powell v. Robinfon. 10.

THE Admiralty granted a Warrant according to Prohibition
the Courfe of their Court to feize a Ship, and :;’;:ﬁ)fd'
before a Libel was exhibited, a Prohibition was moved

for, which was alledged to be too {oon, the Warrant

being only in Nature of Procefs to bring them into

Court, and it not yet appearing that the Admiralty PoftPL317.
had no Jurifdition: But it being infifted upon of

the other Side, that it was the conftant Praice not

to exhibit any Libel on fuch Warrant, but to pro-

ceed only on the Warrant, and Precedents being cited

of Prohibitions granted in like Cafes, a Prohibition

was awarded per Lord Chief Baron Bury and Price

contra Mountague.

Adams v. Carter. I
Olive v. The [ame.

WO Informations exhibited the fame Day for Hob. 128.
the fame Matter, both fhall be fet afide.
D DE
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12,

Modus,
‘where too
rank, De-
fendant is
decreed to
account for
Tithes in
Kind.

Poft P1. 25.

Garden
Ground.
Different
Crops.
Turnips.
Aftermoath.
After-pa-
fture.
Godol. Rep.
359, 384.
* Trin, 47
Car.2. M-
gets v. But-
cher.

D E

Term. S. Hilarii,

1710.

Fanuary 24, 1716, Fobn Fortefecue Aland Elquire

made a Baron of the Exéhequer.

Benfon v. Watkins. Feb. 20, 1716.

ILL by an impropriate Re&or for Tithes; De-
fendant infifts upon feveral Modus’s, wviz. Five
Shillings per Acre for Wheat and Rye; four Shillings
er Acre for Summer Corn ; three Shillings per Acre
for Meadow, &%. The Court difallowed thefe Mo-
dus’s, and decreed the Defendant to account, they
being too rank, and too near the Value of the Land,
efpecially when thefe Modus’s were fuppofed to com-
mence when the Land was at a much lefs Value, and
the Mongy at a much greater. It was faid in this
Calfe, that the only Difference between a Modus and
a Compofition is, that the firft is Time out of Mind
and the laft only a late Agreement. All the Gardc’l:
Ground in England fhall pay Tithes for different
Crops; Turnips, when they are pulled ought to pay
Tithes, though never fo often fowed; and though
upon the fame Land. Tithes of * Aftermoath fhall
be paid, but not Tithes of After-pafture, unlefs by
Cuftom. But guere de les Points darrein.

DE
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D E

Term. Palche,

1717.

Lamb v. Bowes. May 17, 1717. 13.

IR Conflantine Phipps * moved for an Injunction, Injunéion.
becaufe the Defendant had only demurred to the
Bill without pleading or anfwering, which he al-
ledged was only in Delay. The Court refufed to
grant an Injuncion upon this Reafon, but ordered

the Demurrer to be fet down to be argued at a fhort
Day.

Pierce v. fohus. May 18. 14.

ILL for an Account of feveral Sums of Money ; A Judgment

Defendant pleads a Verdi® and Judgment at aE‘ﬂLaW is no
oppel in

Law for the Money demanded by the Bill.  Per G- Equiy.
riam, The Plaintiff cannot be eftopped by this Ver-
di@, for there is no fuch Thing as an Eftoppel in a

Court

* Nyv. 6, 1724. The like Motion was made in a Caufe between Ram and
Bradbury & al’; the Defendant Bradbury demurred to the whole Bill, being for
diftiné Matters againft {vveral Defendants: But the Court (Price, Page and Gil-
%+ denied the Injun&ion, and would not compel the Defendant to argue bis
Dewm rrer before the Day, having been in no Delay.



12 De Term. Pafche, 1717.

Court of Equity, it is only a Term of Art at Law :
If a Bill is preferred where there has been a ftated
Account, and the Plaintiff fets forth particularly one
or more Izems that are wrong charged ; though the
Defendant may plead the ftated Account, yet he
muft anfwer to thofe Jresns particularly {et forth by
the Plaintift ; and in that Cafe we often open the
Account: Here the Defendant has anfwered to what

he had pleaded to, and that muft over-rule his Plea.

15.  Ridge & Ux' & al' v. Hudfon & al'
- May 23.

Devife to By his Will devifes, that Truftees thall fell his
e io * real Eftate, and what arifes by fuch Sale fhall

and the Mo- g0 to his Daughter and her Iffue, and if fhe die
fj”gj‘;ﬁ”;i without Iffue, then to two other Daughters. Plain-
33“}15::;&“ tiffs preferred their Bill to have the real Eftate fold, and
and if fhe die to have the Money arifing by {uch Sale; but the two
K:h(:g;x}io Daughters Defendants oppofed it, becaufe of the
two other contingent Intereft they had by the Will, in cafe the
b Plaintiff died without Iffue: But the Plaintiff infifted
p- 2. there could be no fuch Limitation of a Chattel, as
2Vern 552 this would be, if the Land was fold: And the Court
accordingly did decree a Sale to be made; for it
would be prepofterous to oblige the Truftees to fell
Lands in order to lay the Moriey arifing out again on
Lands; and being the Plaintiff was of Age, fhe could
bar her two Sifters by a Recovery, which this Court
might fave the Trouble and Expence of, by de-
creeing this Sale, and converting the Land into

Money.

2 Fenkins
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Fenkins qui tam, &c. v. Larwood. 16
May 31.

IR Robert Raymond moved upon the Stat. 13 & Commifion
14 Car. 2. cap. 11. feé?. 29. for a Commiflion Witneffes

to examine Witnefles abroad, in order to make ufe z'r’;g;’dm’"
of the Depofitions at the Trlal of the Caufe, though make ufe of
the Words of the A& are, < A Commiffion out of the gheir Depo-
High Court of Chancery;” but he infifted, this being aTml of the
remedial Law, and though it mentions only one In-
ftance, yet it fhall extend to others within the {fame Hard. so6.
Equity : As the A& which fays Fufticiarsi {hall grant Har. 32.
a Bill of Exceptions, has been extended to the Chan-
cellor in the Petty Bag, and the Barons of the Ex-
chequer, the Statute of Circumfpette agatis fays, Cir-
cumfpecte agatis circa res tangentes Epifcopum Norvi-
cenfem, which, Lord Coke fays, is put only for an In- vide Co.
ftance, and extends to other Bithops. The Statute Meg Cart..
of Wefbm. gives an A&ion of Debt upon an Efcape
againft the Warden of the Fleer, and this has been
conftrued to extend to Sheriffs, Gaolers, &c. though
only the Warden of the Fleez is named. Lord Chief
Baron Bury and Baron Price were of Opinion that
fuch Commiffion fhould go, not upon the A& of
Parliament, but by virtue of their original Jurifdic-
tion ; Baron Furtefcue Aland, that it might go, even

upon the Statute; Baron Mowuntague diflenting in

both.
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D E

Term. S. Trinitatis,
1717.

17. Rex v Oliver. June 21, 1717.

{fe?o?ﬁ;’fs F there be a Diftrefs for any Duty to the Crown,
Duty tothe ] the Perfon diftrained cannot replevy, no more
g:ft‘;f%’l % than in the Cafe of a Fee Farm; and if he does, an
firained can- Attachment fhall be granted for this Contempt.
not replevy. 1 or a Conftable, Who was fined by the Commif-

fioners of the Land-Tax, and diftrained upon, reple-

vied : But zote, he was dlfcharoed of this Contempt

by the A& of Pardon.

18. Rex V T lye Tenants of Lord Derwent-
“avater, July I0.

fcisxtﬁff R. Solicitor General moved upon the Statute for
Exchequer appointing Commiflioners to inquire into for-

fl;“efg feited Eftates of Perfons in the Rebellion; the Com-

Certxﬁc?;eof miflioners havmg certified to this Court that the
Commiffio- 1y, £ dants were poﬂ%:ﬁ%:d of feveral Lands forfeited,

ners to in-

- quieinto  that they did not difclofe them according to the Dl-—

forfeited

fats.  rection, and within the Time limited by the Statute:
L2 There



D¢ 7erm. §. WTT‘l.ﬂl'ldliJ‘, 1717. 1§

There was an Aflidavit of the Commiflioners figning
the Certificate, and likewife a Copy of the Attainder
of Lord Derwentwater, and therefore he now moved
for Exchequer Procefs againft them, viz. a Scire fa-
cias. But per Curiam, The Claufe relating to the
Certificate is applicable only where the Tenants com-
mit Wafte, &c. but by the Claufe of not difclofing,
&’c. the Forfeiture vefts in the Crown without Of-
fice, and you may take the fame Method as for
Lands forfeited for Treafon. Baron Forzefcue Aland,
A Scire facias is always grounded upon a Judgment ;
and if we fhould allow it on this Certificate, it would
be giving Judgment that the Tenants had forfeited
two Years Value, and the more proper Method would
be by Information ; and they would not permit the
Certificate to be inrolled *.

 Reynel v. Rogers.  July 17. 19.

EYNEL preferred his Bill againft Rogers for 4 Compofi-

tion for

Tithe of Hops; the Defendant infifts upon a Tithes can-
Compofition ; Plaintiff fays he gave Notice to deter- pot be deter-
mine the Compofition; but being the Compofition Part, and

continued as

appeared to be for all fmall Tithes, and the Notice , je rep

to determine only as to Hops: The Bill was dif- II‘ISi(Li{ 443
. . . ard. 2072.
miffed, becaufe you cannot determine a Compofition s.ix. 41 b

as to Part, and let it continue as to the reft . Eiﬁl‘; 24,
Raym. 14.
Yelv. 94,
* By a fubfequent Statute 4 Geo. on fuch Certificate the Court of Exchequer 131,
is to proceed as on an Inquifition ; and upon Mr. Solicitor General’s Motion on
fuch Certificate, Fune 13, 1719, the Court ordered a Scire facias, as upon an
Inquifition found. A
+ It was faid by Baron Price, It is Time enough to give Notice to determine
an Agreement for a Compofition before the Reaping of Corn, and picking Hops,
but not after.  Feb. 19, 1717. ‘

Pez‘z‘g'fez”
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20, Pettifer v. Fames. July 19.

A Wife dis ABILL was preferred by a Widow for her Moiety

vorced a . s .
Menfa & and Widow’s Chamber, according to the Cu-

Xg:f;r;",' ftom of the City of London; Defendant infifts in his

fofeits her Anfwer, that fhe was divorced by Sentence in the
N}ffiett;oan;r Spiritual Court @ Menfa & Thoro for Adultery, and

Widow’s  therefore that fhe ought not to be intitled to her cu-
Chamber,

which fhe is {tomary Part : Lord Chief Baron Bury was for the

otherwife in- MY« ST ;
Ciled 1o by Plaintift; but by the Opinion of Price, Mountague

the Cuftom and Fortefcue, Barons, the Bill was difmiffed ; and
of London.

Hob, 181. L rice faid, She comes with a very ill Grace into a
3 Crg{- S9}03- Court of Confcience to be relieved in this Cafe ; that
1 Lie.  the Civilians were all of Opinion that Mrs. Sayer had
Rep. 194 forfeited her Right to the Adminiftration by living
in Adultery with the Murderer of her Hufband, and
pari ratione the Widow here fhould forfeit her Right

to the Diftribution.

D E



17

DE

Term. S. Michaelis,

1717.

Offiey v. Whitehall. 21.

HIS Diftin&ion was taken, that if a Man libels At what
in the Spiritual Court for Tithes in Kind, and 2;‘:2;‘:;0
the Defendant below fuggefts, and infifts upon alate to come
Modus, zhere the Spiritual Court has no Jurifdi¢tion {’c:;;anm-
to try the Modus, their Method of Trial of Prefcrlp— Ante P1. 8.,
tion being different from ours; but if a Man libels Wzmﬁf:,

for a Modus, and the Defendant admits the Modus, 18id. 251
the Spiritual Court may proceed in that Caufe: But ;s 558,
even in the firft Cafe, if they permit them to pro-
ceed to Sentence, they come, zhen, too late for a
Prohibition, being it is pro defettu Triationis only;
but you are never too late, where it is pro defectu

Furifdictionss.

IF a Bill be preferred for a Matter or Sum beneath 22
the Dignity of the Court, it may be difmiflcd as gliléntzioz;
well upon Motion as by Demurrer. Per Price Baron, Court.

Nov. 15, 1717 %

* Where there is a Fraud, or it is 2 complicated Matter, the Bill will be re-
rzinad, though the Sum be never fo fmall.

F Door
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De Term. 8. Michaelis, 1717.

23.

BillforTrea-
fure trove
difmifled
with Cofts.
Poft P, 45.

Doétor Sloane v. Heatfield. Dec. 15.

THE Plaintiff brought his Bill for Zreafure trove
within his Manor, and to difcover what was
found : The Court faid the Bill was proper enough,
as to the Difcovery, but he could have no Relief,
becaufe he might bring an A&ion of Trover; and

the Bill was difmified with Cofts,

D E
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In Domo Proceriim, Jan. 24, 1717.
Nicholas v. Elliot, 24.

j’/ ATTHEW NICHOLAS Clerk, Vicar of Tithes of
Shalford, in Hilary Term 10° Anne, preferred fe 2od
his Bill in the Court of Exchequer againft E//iot the and planted
Farmer of the impropriate Rectory (among other }?nﬁff‘fftﬁ:

Things) for the Tithes of Peas and Beans; and alfo
preferred his Bill in the fame Court afterwards againft Vide Gum-
Auflen E{quire, the Impropriator, and had a Decree lfznq; IB:"’
for the fame, though it was infifted by the Defen- 1724, poft
dants, that the Vicar was only intitled to the Tithes
of Peas and Beans * fet and planted in Rows and
Ranks, that have been hoed and weeded with the
Hand, where the Ground has been turned with the
Spade, as well in open Fields as in Gardens; but not
where they have been fet in Rows and Ranks, and

hoed and weeded with the Hand, where the Ground

* Ouere if the Quantity or Place of fowing will alter the Nature of the Tithe.
3 Lev. 365.

I has
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25,

Modus too
rank.

Ante Pl 12.
Poft PL. 246.

26
“ T

Tithes.
Hops, Hop-
Poles, Milk.
I Ro. Abr,
644.
Godol. Rep.
414,
1Sid. 283,
443.

Ray. 277.
Milk, poft
Pl. 123.
Dodfon .
Oliver.

has been turned only with the Plough: From this
Decree there was an Appeal to the Houfe of Lords,
and it was there affirmed 24 Fan. 1717.

Smith v. Roocliﬁ.

HE Barons were of Opinion, that a Modus of

one Shilling in the Pound for Pafture, accord-

ing to the Value of the Land, was a void Modus, as

is alfo a Modus of one Shilling in the Pound ac-
cording to the Value of the Rent.

Bate v. Spracking. Feb. 18, 1717.

T was decreed by the Court, that no Tithe thould
be paid of Hop-Poles, that Tithe Milk ought to
be every tenth Meal, and that in all Cafes where you
do not make out fome Cuftom, you muft pay ac-
cording to the * Canon. Mr. Zard quoted the Cafe
of Chitty v. Reeves, in Scaccario, Term. Trin. 3, Fac.
1687, wherein it was refolved, that 4 Tithes of
Hops are not to be paid till after they are picked,
and before they are dried, every tenth Meafure.

* Ouere as to this,

t The Tithing of Hops was fettled in the Caufe of Blifs v. Chandler. Term.
S. Mich., Nov. 10, 1720,

And a Modus may extend to Hops or Clover (though of late brought into
England) if the Modus covers all fmall Tithes, 1 /Vent. 61. 2 Cro, 116, Yelo,
Green and Auflin. Lutw, 1071. 1 Keb. 620.

, . | .
,%Iﬁ/v 9“ ’
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At Serjeants Inn, Feb. 24
The Attorney General v. Mellifb. 27.

PON a Seifure of Bullioii in 4 Ship at Porzf Bullion fei-

fcd in a Shi
mouth, the Defendant claimed Property to the e Deton?

Value of ten thoufand Pounds; * Mr. Attorney Ge- dant claim-
. ‘ . ing Property

neral moved, that the Defendant might be put to o the Value

{wear to his Property : But per Curiam, Though be- of 1 2&2;1

fore the Pepper A&, 80 Aun. [ef?. 76. it was ufual wfweartoir,

to make them fwear, yet fince, there has been no In-

ftance of it (but where there were + two Claimers,

and then the fecond was to fwear); therefore they

would not oblige the Defendant in this Cafe, though

the Attorney General produced an Afhdavit that the

Defendant was in mean Circumftances, which was

fome Reafon for fufpeéing a Fraud.

Parker qui tam v. Afton. Feb 24. 28

HE Court was moved for a Writ of Appraufe— Writs of

Delivery and

ment and Delivery for a Ship loaded with Salt, apri-
that was feifed but ten Days before; for though 1t ment, when,

and for what
was not within one Reafon for granting Writs of Caufes

Delivery, viz. Delay of Profecutlon, yet it was within granted.
another, ¢ that the Goods were perithable;” But

per Curiam, We will not grant a Writ of Dehvery, They ate

ted
which is dlfcretlonary in the Court, and there is§, Dipre.

Reafon to fufpe& this Ship was going to Goﬂenébzrg/a tion of the

Court.

* The like Motion was attempted in the Cafe of Allen v. Cooper, December 8,
1718, but denied.

+ There were two Claimers of Bullion, but the Court refufed to make either
fwear Property, but put the laft to thew Caufe why his Cluvm {hould not be dif-
charged.  Robinfon qui tam v, Ferivelt and Trefeo, May 31, 1-

G Ancry-
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29. Anonymous.

Abridgment IF there be a general Demand of Tithes, and a

EEE L general Replication put in, if the Plaintiff upon
the Commiffion gives Notice, that he will proceed
only as to fuch and fuch particular Matters, it is as
well as if the Demand had been abridged in the Re<
plication. (Sed quere.)

May 15, 1718, Sir Francis Page made a Baron of
the Exchequer, and Baron Fortefeue Aland made
a Judge of the King’s Bench.

D E
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Anonymous. June 14, 1718. 3¢

F a Replication is put in to an Anfwer, and a /7% the
Commiffion is taken out, and the Depofitions re- Ela;e jff‘:h/
turned ; fo long as thofe Depoﬁnons are in belng not move 1o
the Defendant cannot move to difnifs, whatever De- © "

lay the Plaintiff is afterward guilty of, but he muft

fet the Caufe down to be heard ad regzzz‘ﬁ;z'mgm De-

endentis ; but if he fupprefles the Depofitions upon

the Delay of the Plaintifl after, Defendant may move

to difmifs for want of Profecution.

Elliot v. Davis. June 16, 1718. 31.

ceeding Pe-

although it exceeded the Penalty of the Bond.  nayofa

Bond de-
creed. Cafes in Parl. 16. Sir And, Corbet’s C, lib. 4. 1 Chan. Ca, 271, 226, Hard. 136,
2 Vern,

IN TEREST upon a Bond was decreed to be paid, Intereft ex-

Dudds
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32 Dudds v. Billings. June 17, 1718.

Witneles ¥ 'T" was faid by Baron Price in this Cafe, That Wit-

not twice .

examinable.  Nefles who have been examined upon the firft
Commiffion, cannot be examined upon a fecohd to

the fame Matter without Leave of the Court. .

33 Harrifon's Cafe. June 17, 1718.

xrv’ﬁe‘;i THIS Day Harrybn, who was Deputy to.Mx.'z
Mafham the foreign Oppofer, was allowed his

Cr.Car.389.
Vaugh. 155, Writ of Privilege to exempt him from ferving the .

Vaugh,
1 Mod. 22. Office of Conftable.

34 Rex v. Gibbons & Ux’. June 21, 1718.

ﬁgﬁ‘;‘f’ﬁf‘ T was faid in this Cafe, That if an Extent iflues
when ifi- + againft 4. who is indebted to the Crown, and B.
able. upon the Inquifition is found indebted to 4. upon
the Return of that Inquifition, and upon Affidavit
made that the Money in B.’s Hands is in Danger of

being loft, an immediate Extent fhall iffue againit B,

35+ Rex V. The Archbifhop of Canterbury.
June 26, 1718.

Egrteaés {in.t Man who lived within the Liberty of the Arch-
wha ale 1 .
s amenda- bithop of Canterdury was fined by the Judges of

ble, ernot. Qyer and Terminer in Sowthwark, for a Mifdemeanor
in Court, which Fine was eftreated, but no Notice

was taken in the Eftreat of what Place the Man was;

I therefore
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therefore Sir Conflantine Phipps moved that the Eftreat Lane 90,
might be amended by adding the Place where the Cato,
Man lived, that the Archbithop (who had the Grant

of the Fines zam integre Tenentium quam non integre
Tenentium infra, &c.) might come before the foreign
Oppofer, and claim this Fine by virtue of his Grant,

and faid, That a Man had been indiéted and fined in
Effex, which Fine was eftreated here, and fuch an
Amendment made upon Application; but to this it

was faid, Zhere was an Addition in the Indi&ment,
which was a Guide to the Court, being a Record to
amend the Eftreat by ; but here is a Record for the
King, and nothing but an Aflidavit of the other
Side; and the Court refufed to do any thing in it
upon the Motion. ‘

Woodcock v. Smith. June 26, 1718.  3e.

LTHOUGH at Law they hold a Parfon or Vi- Proof of Ad-

. . . . iffi In-
car to the Proof of his Admiflion, Inftitution g, e ang

and Indu&ion, and reading the Articles, yet per foz’ Indution,

Cur’, We never do in Equity. in %?3&;6 ’
Rex v. Barlow. 37.

PE R Baron Mountague, If a Man traverfes an In- Security on
quifition, the ufual Courfe of the Court is to ;f;flrﬁfg‘fn‘m

take Security to the Value of two Years Profits of

the Land, becaufe in that time it is intended the

Right of the Crown and Party will be determined.

H Baily
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38. Baily v. Peafly. July §, 1718.

Yalue of the BILL for Tithes, the Defendant ftood cut till a Se-
afcertained queftration, and the Bill was taken pro confeffo :
by Pint#s 1t \was moved for the Defendant, that upon paying
what Cafe. the Cofts, the Value of the Tithes might be afcer-
tained, and reduced either by the Taxation of the
Mafter, or by the Oath of the Plaintiff himfelf, as
was done in the Cafe of Crofinan and Goodrick, Hil.
Term. 2° & 3° Fac. 29 But nota, there was a Con-
fent in that Cale; and the Court now would make
no other Rule, but that the Plaintiff {hould fthew

Caufe why he fhould not confent to give his Oath to
the Value.

AN

30. Benning v. Dowce.

Exemption THIS was a Bill for Tithes, the Defendant infifted
from Tithes that the Lands where, &c. were Part of the
taid, Homeftall which is Part of the Bithop of London’s
Palace, and therefore exempt from Payment of Tithes,
but did not lay it perfonally in the Bifhop; and this
was allowed by Lord Chief Baron Bury and Baron
Price againft Page, to be well enough, becaufe this
Exemption goes along with the Lands; although it
would have been better laid by way of formal Pre-
{cription as at Law ; that the Bifhop for himfelf and
his Tenants have time out of mind, &¢c. And as to
Lands belonging to a Monaftery, they muft fet forth
how the Prefcription is, but where the Land itfelf
is exempt, it is difcharged, in whatever Hands it
comes; and by the Opinion of two Barons againft

one (abfente Mountague) the Bill was difmiffed.

D E
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Scott qui tam v. Cafwell. O&. 23. 4o

SEIZURE of a Ship with Sugars was in Fuly laft Writof De-
after the Term, the Goods being perifhable, the i";;faia[f
Profecutor confented that a Writ of Appraifement ment, at
and Delivery fhould go out in Vacation Time, the B o
Defendant giving Security ; this Term the Informa-

tion came in, and the Court was moved for a new

Writ of Appraifement and Delivery, and that the

old appraifed Value thould be returned upon the new

Writ of Appraifement, which being by Confent was
granted, although regularly the Writ of Appraife-

ment and Delivery cannot iffue until the Information

1s 1n.

Abthorp & al’ v. Fennings. O&. 2§. 41

MR. Bootle moved for an Injun&ion on a Dedizmus, Injundion,
and that it fhould extend to ftay Proceedings in E’oﬁﬁat_,x-
the Bithop of EJ’s Court (until Anfwer) where the tended.
Defendant, as Re&or of Gambliga in Cambridgefbire,

libelled
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libelled againft the Plaintiffs his Parifhioners for all
forts of Tithes, and upon alledging that there were
feveral Modus’s, the Proof of which would arife out
of the Anfwer, the Motion was granted. (Quod ncta.)
But the Rule was difcharged Vov. 28 following *.

42. Anonymous.
At what IF to a Bill for Tithes the Defendant doth not
derof Tithes + Thew a Tender before, of make it in the Anfwer,

gz;etis%e(fﬁ‘;‘ the Plaintiff is intitled to an Account, although the
" Value be never fo fmall; if there hath been a Ten-
der before, and a Tender is alfo made by the An-

{fwer, the Defendant faves his Cofts; if the Tender
1s only by the Anfwer, he muft account with Cofls.

43-  Seymour v. Rapier & Foreman & al’.
Nov. 17.

Devife of BILL for an Account of the Teftator’s perfonal
,Slfffci,‘:‘vhat Eftate ; Defendants in their Anfwer infifted, that
itextends to. the Teftator had devifed to them all his Stock in
Trade, and that his Book Debts, Cath, Bills and
Money in Gold{miths Hands, which was applied to
the carrying on of his Trade, fhould be inciuded in
thofe Words: But by the Opinion of three Barons
againft the Lord Chief Baron Bury, nothing fhall be
deemed Stock in Trade but the Shop Goods and
Utenfils in Trade ; though Baron Price thought the
ready Money in the 7:/ might come within that
Conftru&ion, but no farther. . B. It was ftrongly

infifted on for the Defendants, that they thould be

* Attorney General v, Sta.rl’ey,_‘z{pril 27, 1722, Term. Pafthe. An Injun&ion
was granted to flay Proceedings in the Spiritual Court of Richmond in Yorkfbire.

2 permitted
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permitted to prove what Dire&ions the Teftator gave
to the Perfon who drew the Will, and what he in-
tended fhould be comprehended in thefe Words in
his Will ; this was provifionally read, but no Strefs
was laid upon this Evidence by the Court.

Sheregold v. Brewfler. Nov. 21, 1718, 44

HE Plaintiff obtained a Verdi& in the Common Coftsfor De-
Pleas for thirty Pounds againit the Defendant, f;‘;dﬁiig‘;_

and the Defendant had thirteen Pounds Cofts taxed quer dedud-
againft the Plaintiff in this Court upon Difmiffion of Tudgment at
his Bill ; the Defendant profecuting the Plaintiff in fi#ta(éi Hein-
this Court for the Cofts, it was moved, that the him in the
Court would lay their Hands on thefe Cofts, and Com’ Pleas.
that fo much as they come to fhould be deducted out
of what was due to the Plaintiff upon the Judgment
in the Common Pleas. The Court made an Order
to ftay Procefs of Contempt for not paying the Cofts,
until further Order; though Baron Price thought the

proper Method would be to prefer a fhort Bill.

Thomas v. Williams. Nov. 26. 45.

F a Bill is preferred againft an Executor to difcover Bil to dir-

Affets, which likewife prays * Relief, this Court gﬁ‘ée;::ﬁ:
will grant Relief upon fuch Bill, by the Opinion of Relief.
three Barons againft Price, aswas done in the Cafe of Ante Fl. 23.
Depuis v. Duke of Kingflon, Fune 16 laft, and in the |
prefent Cafe. But zoza, in both thefe Cafes the De-
fendant had joined in Commiffion; but if he had
demurred to the Relief, it feems the Demurrer would

have been good.

* Mays, 1726, Alpot & al’ v. Thompfon & al’. Lord Chief Baron Gilbert
declared the folid Diftin&tion, That where an Executor or Adminiftrator con-
fefles a liquidated Debt, there, Difcovery thould draw Relicf, alitér non.

Fobnfor
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46, FJobnfon qui tam v. Sowers. Dec.7, 1718.

Information FTER a Seifure of Goods, the regular Steps are

of Seifure, . {
- the Steps to * file an Information, and then take out a

a]ﬁ;i‘%efa;d Writ of Appraifement, upon the Return of which
gagul;ed' ® the Defendant is to enter his Claim, and then may
aWrit of move for a Writ of Delivery: If the Profecutor de-
Delivery.  Jays filing an Information, or does not fue out a
Writ of Appraifement, the Defendant upon entring
his Claim in the Book in the Office, may move for a
Writ of Delivery: It was very much debated in the
Cafe of Allen qui tam v. Cowper, what fhould be
called Delay, but no certain Rule laid down; fo alfo
the fame thing was debated this Day in the prefent
Cafe; what was moft generally agreed to was, that
where a Seifure was in the Vacation Time, and there
is no Information filed the Term following, if they
could have tried it that Term, this would be Delay

to ground a Writ of Delivery upon.

47. Walter v. Ruffel. Nov. 28, 1718.

A Decree N this Cafe it was fettled as a Rule, that if there
Nifi made .

ablolute at is a Decree Vifs, and at the Day the Defendant
the Dy 1" makes Default, and the Decree thereupon be made

Defalt, if. abfolute; if the Court afterward upon the Petition
b o of the Defendant, grants a Rehearing, the Defendant
ing he muft {hal] pay ten Pounds Cofts. And nota, in the fame
%gﬂ;.d' Cafe Dec. 10, that if Exceptions, which are put in

Exceptions oply to continue an Injunction, are over-ruled, the
over-ruled,

Tnjundtion is Injunction 1s diflolved of courfe without Motion.

diffolved

without a

Motion, * Tt hath been ufual to enter Informations in a Book kept for that Purpofe, be-
fides filing them,

2 Anony-
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Anonymous. Dec. 9, 1718. 48.

tion muft be

a Decree ; Lands being feifed by the Sequeftra- returned be-
tors, 7. died; whereupon it was moved, that the * é‘;ffnigvznm
Sequeftration fhould be difcharged, but zhe Court re- dicharge it
fufed it, becaufe the Sequeftration was not returned, & :1}11:113;2;}:
for the Sequeftrators are anfwerable for what Profits asto Lands.
they have received of the Lands, and they have no- Poft Pl
thing to indemnify them, but the Authority given
them by the Sequeftration.---But the Sequeftration
being returned, the Court difcharged it (as to the

Lands) from the Death of 7.

ASequeﬁration iffued againft 7. for not performing A Sequeftra-

* Iffuing as mefn Procefs, it determines by the Death of the Party; but not,
if in purfuance of a Decree, Nota, It binds from the Time of awarding,
I Vern, 58, 118, 166, 248,

D E
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49. Cotterell v. Chamberlain. Feb. 9, 1718.

Whrefe there T Cotterell fenior by his Will devifes his Farm at
and Money - * Briffow-Canfeway, and the Stock upon it, to his
Legacies, the e]deft Son, whom he made Executor ; and devifed his
firf to be ap- Stock and Farm at Mizcham to his {fecond Son, upon
plied 0 Pay- 5o ndition that he fhould pay one hundred and fifty
Debts. Pounds within a Year to his Executor, the better to
enable him to pay the Money Legacies, which
amounted to one hundred and twenty Pounds: F.
the Executor preferred his Bill for this one hundred
and fifty Pounds, and a Legatee preferred his Crofs
Bill to have his Legacy of one hundred Pounds paid
to him: And upon all the Pleadings, the Mafter’s
Report, &. it appeared that the Plaintiff had paid
above four hundred Pounds, and that therefore his
Legacy of Briffow-Caufeway Farm and Stock being a
{pecific Legacy, and there not being Affets fufficient
befides, the Money Legacies ought firft to be fwal-
Raym. 335. lowed up, and the fpecific Legacies not broke into,
;Si“gw‘ff till after: And upon this Point the whole Debate
of Willigo. was ; and at laft zhe whole Court agreed, that there

ought
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ought not to be a proportionable Dedu&ion between
{pecific and Money Legacies, but that thefe ought
firft to be applied to the Payment of Debts; and
upon this Foot there was a Decree for the Plaintiff
in the original Bill; though the Chief Baron {eemed
to think, that this Legacy of one hundred and fifty
Pounds being devifed out of Mischam Farm, which
was a fpecific Legacy, was as much a fpecific Le-
gacy as that : But ceteri Barones contra.

At Serjeants Inn, Feb. 2§, 1718.

Rex v. Earl. o.

ARL become a Bankrupt upon the 26th of Fa- Extent and
nuary 1718, upon the 31t of Yanuary a Com- jeommit
miflion of Bankruptcy was awarded againft him, and ruptey iffue
an Afflignment was made by the Commiflioners the D:yfrﬁ;
fame Day, by virtue of which the Affignees feifed xtent fhall
Part of his Goods, &c. Ear/ being indebted to the Prefercce.
Crown by feveral Bonds given as a Merchant, fome
of which were forfeited, and others not, an imme-
diate Extent iffued againft him, tefted the 31ft of
Fanuary, by virtue of which the Sheriff took the
Goods out of the Hands of the Affignees, which they
had feifed: Nota, The Meflenger under the Com-
miflion took Pofleflion of the Goods before the Ex-
tent; but it was given up, and admitted that the
Extent bearing equal Date with the Commiffion of
Bankruptcy and Aflignment, that the Extent {hould
undoubtedly have the Precedence: But it was moved,
in regard the Extent was only for what was due to
the Crown at the Time of the Extent, that it thould
be referred to the Deputy Remembrancer to ftate
what was due at that Time; for which the Aflignees
(who now moved) offered to make the Crown fafe ;

K . but

s
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Extent, but there being other Bonds not yet forfeited, and

:i‘f)]"c‘z“;fft it the Extent not returned, the Attorney General op-

reach Bonds pofed it, becaufe this could not appear to the Court

notforfeited. 1 il after. the Return, and never was done without
the Confent of the Attorney General ; and faid, the
Affignees might be relieved either by Bill, or by
pleading properly upon the Statute of Equity, but
not upon Motion ; {o the Defendant per Curiam tock
nothing by his Motion.

si.  Brotherton v. Chancey. Jan. 31, 1718.

Cofts: EF a Man puts in his fecond Anfwer, Cofts are

Plaintiff ac- ..
cepting a 3d = thereupon due to the Plaintiff, and though the
Anfwer b Plaintiff accepts a third Anfwer {from the Defendant,

ceives Cots he doth not thereby waive his Title to his Cofts on
B e s the fecond Anfwer, but may take out a Swbpena for

notwaive  them.
them.

52. Berebolt v. Candy. Jan, 31, 1718.

Oficers of 4N DY, an Cfficer, {eifed Coffee on board a Ship,

the Revenue iq . .
ought to be as if it was intended to be relanded contrary to

fuedin the the Condition of the Owner’s Bond; he alfo {eifed

Exchequer

forwhatthey the Ship, and carried her to a Place where he could

do in the

o e o conveniently fearch her in the Prefence of Witneffes
t;:fltl I()leﬁscg. The Owner of the Coffee brought an A&ion againft
™ him 4z Banco Regis for this Seifure; but this A&ion
was removed upon Motion as ufual, becaufe an In-

And the  tormation was actually filed for the Coffee: But an
Courc will - Ation being brought 7z Communi Banco againft Candy

remove an

Adtion com- Dy the Owner of the Ship, it was alfo moved to re-

menced in

mencedn move this Action, but oppofed by the Plaintiff, be-

aainftan  catife there was no Information for the Ship, and
Officer, for |

Seifure of a Ship, though no Information for the Ship be yet filed here,
3 therefore
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therefore not within the Rule: But by the Opinion
of the Court, Oflicers belonging to the Revenue
ought to be fued bere for what they do in the Exe-
cution of their Offices ; and although no Information
for the Ship be filed, yet a Seifure is not examinable
in another Court; and in the A&ion below, the ffop-
ping and  feifing muft be given in Evidence, and

therefore we will remove the A&ion *.

Ker v. The Dutclyeﬁ of Muﬂﬂer, 53,
Feb. 4, 1718.

BILL of Dilcovery againft the Defendant, who WhereaFo-

moved that the Plaintiff, being a Scozfman, pigme, i

might give Security as a Foreigner, which was al- togive Secu-

A : tyforCofts,
lowed, and the Plaintiff not being able to get Secu- :Dye;:)ﬁ? in

rity, offered to depofit Money (viz. forty Pounds, g/ict’fg;ypgi_ll
which is the ufual Security) to ftand inftead of Secu-

mitted in-

rity 5 but zhe Court refufed it. fread thereof,

Benner v. Loggan. EodemDie & Term. s4.

N order to get an Injun&ion, Mr. Z7ard produced Afdavit

. o . .49 read verify-
an Afhidavit, verifying the Allegations of the Bill, ing the Bl
; 1 to get In-

which was admitted to be read. ion

* An Information was tried, and a Verdi@ for the Defendant: The Informer
moved for a new Trial, which was denied: An A&ion was commenced in the
Common Pleas againft the Officer for the Seifure, and the Court was moved,
that it might be removed here, but denied, becaufe the Officer was now out of
Court, and could have no Prote&ion here, De Term. Pafche, May 3, 1721.

Eddewes



36 De Term. S. Hilarii, 1718.

55 Eddowes v. Deane. Feb. §, 1718.

There can ER Curiam, There is no Precedent in a Court

beno D . ) .
aainit an ‘K of Equity of a Decree againft an Executor de

Executor de 3,y Tore, without {etting up an Adminiftrator ; for if
fon Tort,

without fet- there fhould be an Adminiftrator, and the Defendant
ting up an : : A Ao
Adminttra- PAY .the Money, he would be again liable to the Ad
tor. miniftrator.

56- Tanner qui tamv. Allfriend. Feb.7,1718.

Refeifure of Seifure was made of fome Snuff in Seprember
::1?6,? :ﬁ;’i; 1718, but no Information filed ; the Defendant
ed. brought an A&ion againft the Officer in Michaelinas
Ante Pl 52,

Term following ; on February 6% following Mr. At-
torney General moved (though there was no Infor-
mation then filed) that the Defendant might admit
the Seifure, or that the Ofhcer might be at liberty
to refeife (upon an Affidavit that the Goods were
run, and that when the Ofhcer feifed, he had no-
body with him to prove the Seifure): After the Mo-
tion they filed their Information, and Mr. #urd
came the next Day, and {hewed for Caufe againft it,
that it was the Officer’s own Fault to feife in fuch
manner; as not to be capable of proving it; but Aere
he might have had the Evidence of the Coachman
who carried away the Snuff, or of the People of the
Houfe where it was carried: And befides, they had
{lept two Terms, and filed no Information; but not-
withftanding thefe Reafons, becaufe he would not
admit the Seifure, and upon the Circumftances of
Fraud, which ran high about this Time, they ftopped
the A&tion, Baron Price totis wviribus contrd; but as
to admitting the Officer to refeife, the Court were
divided,

o The
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The Astorney General v. Paul, Miller 57
and Frampton. Feb. 10, 1718,

Scire facias
{everal Goods to Parts beyond Seas, .and not to u;,lfﬁ 2 Bond

reland them, and to produce a Certificate of fuch for tt:; (f]";f
Exportation ; upon Oyer of the Condition the De- Goods.
fendant pleaded the Statute of Equity, and that the

Goods were put on board, and that they were not
relanded, but that certain Perfons unknown, by

Force in the Night-time, came and carried them

away: To this the Attorney General demurred ; and
Judgment was given by the whole Court againft the
Defendant (as in the Cale of The Artorney General v.

King) the Statute extending only to two Cafes, wviz.

firft, to taking by Enemies; fecond, to Lofs by Sea.

‘ l 'HIS was a Scire facz'as upon a Bond to export Plea toa

At Serjeants Inn, Feb. 20, 1718.
Hanking v. Gay & al. 58.

BILL for Tithes; Defendants in their Anfwer in- Exemption

f Landf,
fifted, that the Lands where, &c. were formerly ?rithfs‘f o

belonging to the Abbot of Crewland, and therefore belonging to
one of the

exempt ; but do not fay, that they were dilcharged greater Mo-
when Parcel of the Abby Lands, though not one of Eaﬁeries,

ow to be

the Orders which was difcharged. (Voza, this was hid in Bil,
one of the greater Monafteries diffolved by the Stat. ?fggﬁ}ffo"
31 Hen. 8.) And the Defendants infifted, that con- 1.
ftant Non-payment was a fufficient Evidence of an ﬁ;ﬁ;;;?é-
Exemption, efpecially being coupled with being Par- Lib. 4, 44.
cel of one of the greater Monafteries: And in the More ﬁg‘,
‘Cale of Collard v. Newton, Hil. Term, 1681, the ll;?f;défﬁ}
Defendant there infifted, that the Lands, &c. were T

L difcharged
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Medley».  difcharged by Bull, Order, Prefcription, or {fome

Talmey,

Lempfier in other Way, and allowed to be good. But zhe Court
Sutent995- unanimoully decreed for the Plaintiff in the prefent
6ss.  Cale, for that the Proof was not full as to Non-
g;%rj"gfés payment, and alfo though the Defendant fays the
368. Lands were in the Abbot’s Hands, yet he does not

fay they were difcharged in his Hands: And the Stat.

31 Hen. 8. extends only to fuch.

59. Rex v. Fowler. Eodem Die & Anno.

Outhwry, ¥ 'O T ER was outlawed in a Civil A&ion at the

;x(;iovr}le);ﬁ Suit of Peck, an Extent iffued out againft him,
ivsi“:a;:;{e"_"“ and an Inquifition and a Levari facias thercon; b
virtue of the Levari the Sheriff levied fifty Pounds;
and it was moved that it might be paid to Peck,
which would put an End to all Difputes between
Not to the them : Although Fowler confented by his Counfel,
Painef = yet zhe Court would not do it, becaufe nobody con-
without the fented for the Crown, and the King is intitled to the

Confent o

the Crown. 111ty Pounds, unlefs a Leafe had been taken out.

D E
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Rex v. Wynn & Parry. 60.

% /8 R. Zynn diftrained Corn, &c. for Rent due An Extent
V B the ﬁrﬂ of November 1718 ; an Extent iffued jo%.rom

the 14th of November, by virtue of which the fame

Corn, &c. was feifed by the Sheriff; but ZZynn de-

tained {o much as would fatisfy him his Rent; upon

which Llpyd, at whofe Suit the Extent iflued, moved

for an Attachment againft 7#yz#, being the Extent,

though executed the 14th of November, was teﬁed

the = 1oth of Ober ; and upon this Motion it was

taken for granted, and.admitted per zozam Curiam,

that the Extent binds from the Zeffe, as was refolved

in the Cafe of ke King and Tanner Arnold.

* Quere, for Hard. 126, fays, That Diem claufit extrem’ never bear Teffe in
Vacation Time, but from Term to Term,

Geale
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61. Geale v. Winter.

Decree i IT was faid in this Cafe, that when a Caufe comes
e th'eﬁ’ on after the Poffea returned upon the Equity re-
Caufe comes feryed, the Decree is never /Vifi, but always abfo-
on after E-~

quity refer- lute.

ved.

62. Rex v. Carr.

Fineto the f A4ARR was indited at Kingflon Aflifes for an Af-
T-ing on an fault, and fined fifty Pounds, which Fine was
for an Af- eftreated : It was moved to difcharge this Fine, upon
fadle, Sacif- Suggeftion that the King had fignified his Pleafure to

faction on a

Record ac. the Attorney General, that he was willing to remit
perAmrgney the fame, and that Satisfa&ion fhould be acknow-
General. — Jedged upon Record ; that in purfuance of zbis the
Attorney General had iffued his Warrant to the Clerk
of Aflife of Surrey, to acknowledge Satisfa&tion upon
Record, which the Clerk did accordingly; and of
this a Certificate was produced: But zhe Court took
a Diftin@ion, where the Eftreat is upon a Recogni-
fance forfeited, and where upon a Judgment, and
faid, The Attorney General fhould come and ac-
knowledge Satisfaction here, and they muft apply to

him for that Purpofe, before the Court could grant

the Motion.
63. Watfon v. Lindfel.
Modus for
;TtiFShe l\gi;k HIS Modus was infifted upon by the Defendant
facie, anOb- for Tithe Milk, that he paid the tenth Meal

jection to a 5 3
feionto2 from the firlt of May inclufive, twice every tenth

heisan In- Day at the Church Porch, until the firft of Auguft

h bit t f . ¢ .
te oy, Cxclufive;  but this Caufe going off upon another

where the Point, no Opinion was ¢i : 1
Mods fa 30 5 p given as to the Validity of

fifted on. 3 the
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the Modus. It was faid in this Caufe, that it is a And it lies
on the other

good Obje@ion to a Witnefs, that he is an Inhabi- Side to thew
tant of the Parifh where the Modus is infifted upon; be enioys a0

3 : . . tithable
and if he is not in the Occupation of any Lands Lands.
tithable, it lies upon the other Side to fhew it. Raym. 277.

Difney & al’ v. Robertfon & al. 64.

ILL preferred by Plaintiff, as Owner of the Ma- ?i“lford"l"fls
nor of Kirkfbed in the County of Lincoln, for fe- of Goods I

veral Tolls payable for the Landing of Goods, &. ﬁ::;‘ﬁff
But per totam Curiam, the * Bill was difmiffed, being miffed; as
a Matter proper at Law, and a Decree in this Cafe :f"ii;f”“
could be of no Ufe; for it could not conclude an
body but the Defendants, and it is not like a Bill of
Peace, which binds all Parties, as againft the Inha-
bitants of a Parifh, or the Tenants of a Manor, in
which Cafes a Bill fhall be retained to prevent a Mul-
tiplicity of Suits.---A Bill of the fame Nature was
difmiffed in Hilary Term, 1718, between Bond and

The City of Exeter.

Anonymous. 6.

F a confiderable Sum be due for Intereft on a Mortgageal-
figned, with

Mortgage, and the Mortgagee afligns over for the or without
Confideration of fo much as the Principal and Inte- ;‘}edi M
reft come to (if this Afflignment be without the Pri- gageor, the

vity of the Mortgageor) then the Intereft fhall be g jeers?
carried on only upon the Principal ; but if the Mort-
gagee had applied to the Mortgageor before, and de-

manded his Money, and required him to join in the

* A Bill of the like Nature was difmifled at Serjeants Inn, Fune 26, 1719,

between Harding and Ainge,
M Affignment,
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Affignment, if the Mortgaéeor refufes either to pay
or join, the Affignee fhall carry Intereft both on the
Principal and Intereft.

66. ' Read qui tam V. Francia.
Information A N Information was exhibited againft Francia for
i‘f;fgrffﬂfes’ importing Brandies and landing the fame, the

Duy un-  Duty not being paid, &°c. There was a Verdi& for
belsid.  the Informer: And now Sir Conflantine Phipps moved
in Arreft of Judgment, that the Offence was not laid
to be between fuch a Day, and anze exbibizionem hu-
jus Informationss, according to the ufual Way, but
only before the exhibiting, &. (though this feemed
a fatal Obje@ion, fays the Reporter himfelf, yet) zbe
Court were all of Opinion for the Informer, and gave

Judgment accordingly;

67. Rex v. Sir if. Packington.

‘ E PON an Extent in Aid they cannot find Debts
UponanEx- . . . .
tent in Aid, without Specialty, but upon Motion in Court,

Debts with- if i Term Time.
out Special-

ty cannot be found without Motion in Court,

68. Rex v. Dale.

Extent AN Extent bearing Zeffe the 4th of Nowember, if-
" Diflrels for {ued againft Dale, by virtue of which, Corn and
before 2 Sale Hay were {eifed ; but Mischel/ the Landlord having

of the Goods,

2 Saand. 47, diftrained the fame for Rent the 2gth of Offober

Cr.Car.148. before, refufed to let it go; upon which an Attach-
1 Vent. 37.

Noy 115, ent was moved for againft Mirchel/, the Goods not

é7RzO° ;‘\%r- having been fold within five Days, purfuant to the

Dyer 67. 3 Statute
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Statute of the 24 of William and Mary, no Pro- AntePls,g.
perty was divefted by the Diftrefs, and they were

in the Landlord’s Hands only by way of Pledge:

But this being a Point of Law, which Mizchell was

not fuppofed to underftand, and being the Sheriff was
negligent in executing his Venditioni exponas, the

Court refufed to grant an Attachment.

The Earl of Scarborough v. Hunter & al’. 69-

ABILL was preferred by the Earl of Scarborough 'Frl‘{ﬁ‘eh‘;fw
for the Tithe of Fifh due by Cuftom, which to be lid.
Cuftom was laid for all Fifh taken at Sea, and
brought to Land and fold within the Parith of Hors,

of which the Plaintiff was the impropriate Reéor;
{fecondly, for all Fifh {old at Sea, and the Veflel came

back to the Parifh; thirdly, for Fifth taken by the
Inhabitants, and fold at another Port: Although the
Plaintiff did not prove his Cuftom as laid in the Bill,

yet by three Barons againft the Chicf Barcn, an Hlue uediretted
was direGted to try, whether there was fuch Cuftom g, oy
as laid in the Bill, or whether any and what Cu-ro Proof of
ftom ; though it was faid, there never was any In- 1t made.
ftance, where either the Plaintiff or Defendant in-

fifted upon a Modus, or Cuftom, and did not prove

it, that ever it went to a Trial at Law, it being ef-

{ential to a Modus, or Cuftom, that it be certain.

It was alfo objected, that the Cuftom was illegal as

it was laid 5 for if it is a perfonal Tithe, as infifted

upon (and as the Court feemed to think) then a

double Tithe may be payable, not only in another A double
Port where the Fith is {old, but alfo where the Fifher g;i‘};e ey
inhabits ; to which three Barons againft the Lord for one Tithe

. : be du
Chief Baron faid, It was a good Cuftom; for one & fom

Tithe may be paid by Cuftom, and one of Common znd another
. of Common
Right. Right.

Doe



a4 D¢ Term. Pafche, 17 19.'

70 Doe qui tam v. Cooper.
Information A N Information was exhibited againft Cogper for
f,?g ’B’TS,?Q‘Y importing Brandy in unfizeable Catks; and the

o unfzeable Queftion was upon the Stat. 8° Aun. cap. 7. whe-
" ther they fhould be forfeited, or pay Duty; and
though the Stat. 4 & 5 77/l & Mar. cap. 5. fays,

they f{hall be forfeited, or the Value, yet three Barons

againft Mountague gave Judgment, that they fhould

pay Duty.

g1.  Knight Execurrix v. The Dutchefs of
Hamilton.

An Execu- CTION upon the Cafe upon an Indebitatus af-
;2 ‘;‘ éhoa‘{l,cls:“’t Jumpfit, the Defendant brought fixteen Pounds
although 2 into Court with the ufual Motion, that the Plaintiff
f’s‘;ﬂf{,sn‘i? (who was an Executrix) fhould proceed at the Peril

Court than of Cofts ; at the Trial the Plaintiff proved, and had
fhehadaVer-

dig forar @ Verdi& for only thirteen Pounds; and it was now

the Trial - moved, that the Plaintiff thould pay Cofts, and that
the three Pounds overplus paid into Court thould be
reftored to the Defendant; which laft Part was
granted ; but the Court would not make the Plain-
tiff (being an Executrix) pay Cofts: But guere if
the Plaintiff fhould not have Cofts till the Time of
the Rule.

D E
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Sir Edw. Delaval v. Sir Edw. Blackett. 7.

v HE Plaintiff preferred his Bill againft the De- Upon 2 Bil

of Revivor

fendant for Tithes, and had a Decree for ang e Duty
Account ; but before the Cofts were afcertained Sir aswell as the
Edw. Blackert died ; Sir Edw. Delaval revived againft E‘figtiﬁ
the Executor, and upon the Queftion, whether the nge“da“t
Defendant fhould pay Cofts, this Diftin&ion was Cofts Jlitée
taken, that if the Revivor againft the Defendant ‘1’{25::/ Otrh?s
had been only for Cofts, which had not been afcer- only for the
tained in the Life-time of the Teflator, then the o ©be

afcertained,

Defendant thould not have paid Cofts; but here the PotPL 230.
Revivor was for the Duty as well as the Cofts; and
therefore the Defendant, though an Executor, thould

pay Cofts.

Rex v. Reeves & al'. 73,

IT was faid by Baron Price in this Cafe, That no Venditioni

Ce . . . . exponas is
Venditioni exponas ought to i{fue without Motion not to ifiue
in Court, and ordered the Rules 150 Car. 2. to be YithoutMo-
: tioninCourt;
111fpc&ed.

N Bom'ng
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74 Boning v. Sprott.

Order to ex- PON Motion you may have an Order to exa-
amine to the

Credit of 2 mine to the Credit of a Witnefs, even before

Wikneh be- Publication paffes.
yion,
75 Anonymous.
A_ntlm,g';r;_ PON a Bill by an impropriate Rector for a
Receflor's Mortuary, the Book of fome of the Predecef-

Book admit- for Impropriators was offered to be read as Evidence
ted as Evi- . )

dence of 2 Wherein were Entries of Payments of Mortuaries ;
Morway  but it was objected, that although a Parfon’s Book
Poft PL.253. (who is only Tenant for Life, and therefore not fup-

pofed to enter any thing with Partiality to his Suc-

ceflor) may be read ; yet the Book of a Lay Impro-

priator, who has the Inheritance, ought not to be
Quere, ifa T€ad : To this it was anfwered, that the Book of a
fgsﬁ;}o‘fg Lord of a Manor, who has the Fee, is admitted as
Evidence of Evidence of Quit Rents. (Sed gquere, if the bare
QuitRent Fntry of the Lord of a Manor in his Book be Evi-
ABailif's dence ; though a Bailiff s Accounts, where it appears
ﬁsgf:;;f d°f the Rents have been paid and allowed in the Ac-

and allowed, count, are admitted as Evidence.) Per Curiam, Let
is Evidence,
the Book be read.

1
N

Fobnfon v. Elleker.

An Affdavit ‘ ﬁ /HERE a Man prefers his Bill to have a Dif-

wult be an- covery only of Deeds, and (having the Coun-

Bill for the - terpart) to have the Deeds eftablithed, there he ought

Difcovery

and Efta-  to annex an Afhdavic to his Bill, that he has not the
blithing of
Deeds only, that Plaintiff has not the original Deeds, &c,

I original
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original Deeds, nor any other Perfon in Truft for

hxm, or elfe it 1s Caufe of Demurrer; but if there But if Relief
is Relief prayed, as well as a Difcovery (as where 53"
the Heir prefers a Bill againft a Mortgagee to have not nccef-
a Mortgage Deed delivered up, fuggefting the fame ™ fary

has been fatisfied, and that he has loft the Counter-

part) there is no need of an Afhdavit.

The Dutchefs of Hamilton v. Fleetewood. ;.

€ over-
Court are equally divided, the Exceptions are ruled when
the Court is
equally divi-
ded.

The Bifbop of Exeter v. Trenchard & al. 8.

‘ N JHERE, upon Exceptions to an Anfwer, the Exceptions

over-ruled of courfe.

IN a Bill for Tithes, the Defendant, as to fome of Tender of
them, infifts upon a Modus, but admitted others, 2/me for
which he had not paid, and having omitted to make mitted after
a Tender of them by his Anfwer, he upon Motion fvwer.
obtained an Order, that he might be at Liberty to

ay fo much Money in Lieu and Satisfaction of all
his Tithes not covered by the Modus, together with
the Plaintiff’s Cofts to that Time, and the Plaintiff
to proceed at the Peril of Cofts. (But I believe this

was by Confent).

DE
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79.  Peploe v. Swinburn. O&. 26, 1719.

Creditors by W' N this Cafe the Queftion was, who fhould have
{‘:ifﬁefj “ R the Preference to be paid by an Executor, a Cre-

greditO{S % ditor by Judgment at Law, or a Creditor by Decree
Eéﬁf:;, fhall in a Court of Equity : Sir Edward WNorthey, who was
bﬁa‘]’fidbe'an Counfel for the Judgment Creditor faid, That it was
Executor, mever taken in the Court of Chancery, that a Decree
g;ﬁ?g‘;ﬁiﬂy fhould be mpon an equal Foot with a Judgment at
Law, though it fhould with a Pocket Record, as a
Recognifance, &c. The Barons were divided in their
Opinion, and no Judgment was given in the Point
at this Day; but in Hilary Term following it was
decreed, that the Judgment and Decree Creditors
fhould come in and be paid equally. Fide 2 Chan.
Rep.193. 1 Chan. Rep. 194. 1 Lev. 155, Fofeph and

Motty in Canc’ coram Lord Keeper #7; right. 1 Leon.
I55.

Baldwin
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Baldwin qui tam v. ——., 80.

‘BJLDW 1V made a Seifure of Tea upon the 11th Amendment
of Noveméer, and exhibited his Information the of an i"f“‘

fame Day, in which it was alledged, that between

fuch a Day, and the Day of exhibiting his Informa- ; g, 328,

tion, the Tea was imported, &c. This would have PoftPLg8.

been bad, for the Day of the Seifure would have

been excluded, there being no Fradion of Days;

but upon Motion the Court gave them leave to

amend and to make it the 12th.

Evans qui tam V. ——. 81.

PON a Seifure of a Parcel of Snuff there iffued New wrie
a Writ of Appraifement; the Appraifors ap- ‘r’feﬁff”"ife‘

praifed it at two Shillings and fix Pence per Pound,
which was a Shilling per Pound more than it was pogpy 260,
worth ; therefore the Officer now moved for a new
Writ of Appraifement; for if it was not really worth
{fo much as appraifed at, it would undoe the Officer,
for he muft pay the King’s Moiety according to the
appraifed Value: And #he Court ordered the Apprai-
fors to thew Caufe.

Bill V. Robinfon. 8.

AN Information was exhibited upon a Seifure, and Informa-
upon the Trial there was a Verdi& for the De- {224

fendant ; therefore the Defendant brought an A&ion Defendant.

againft the Informer for this Seifure fine aligud pro- if,‘;;‘;‘f{* Chon

babili Caufa; upon the Trial of this Caufe before Inf?}:aﬂﬁe&

pérmitted to give in Evidence, that there was a probable Caufe for making the Seifure,

O Baron
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Baron Price at Winchefter, he would not permit the
Defendant to go into the Evidence given upon the
Trial of the Information to prove the probabilis Caufa,
becaufe, he faid, it would be arraigning that Verdi&:
But upon a Motion for a new Trial, the Lord Chief
Baron Bury and Baron Page (atfente Mountague) were
clearly of Opinion, that zhar Evidence fhould have
been admitted, and made no Difference (which was
much infifted on) where the A&ion was tried before
the Information, and where after; and it would not
be arraigning the Verdi& on the Information; for
that there was a wide Difference between a ftrick
legal Caufe, and a probable Caufe; and a new Trial
was granted.

83. Fomes v. Clement & Hughes.

Commiffio- PON a Motion for an Attachment it was {aid
ners of Re- é 6 C h : .
bellion. when oy the Court, that Commiflioners of Rebellion

ert;x;e Se- not only might, but ought to take a Bond as a Se-
" curity from the Defendant to appear, where it is
upon the ordinary Procefs of the Court, though a
Serjeant at Arms could not in that Cafe: But where
it is upon an Attachment, or Contempt of an Order
of the Court, &c. there they ought not to take any
Security, but to have the Body in Court at the Dav

of the Return of the Commiffion of Rebellion.

8. Fobns v. Stafford. Nov. 14.

Publication €3°0) FTAZ,G exhibited his Bill againft Stafford to efta-

of old Depo- | . .

fitins,where o/ blith a Decree relating to a Difpute about the

;‘;‘ﬁe L Right to Mills and the Water running to them; and
in his Bill (nter al’) fets forth, that in King Charles

PoftPL. 148. the Second’s Time the City of Exeter preferred their
2 Bill
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Bill againft the now Defendant’s Father; to which
the then Defendant put in his Anfwer, and there
were Depofitions taken, to which he refers; that
Caufe abated by the Death of one of the Parties be-
fore the Hearing; and the Defendant moved, that
thefe Depofitions might now be publifhed. to be
made ufe of in this Caufe, and infifted, that though
the Caufe abated by the Death, and was confequently
out of Court, yet that the Plaintiff, by referring to
them in his now Bill, had in effe&t revived the Suit:
But Lord Chief Baron Buwry, Price and Page (abfente
Mountague) were againft the Order for granting Pub-’
lication; and the Defendant took nothing by his
Motion.

Namink v. Farwell. Nov. 17. 85.
LIPON an Adion brought againft an Officer for A new Trial

granted after
a Seifure abfque probabili Caufa, there was a ZipecialVer-

fpecial Verdi&t figned by the Counfel on both Sides ; dict fgned
but the Attorney General notw1th{’cand1ng moved for onbothSides.
a new Trial, and obtained it: Although it was faid
by the Counfel on the other Side, that there never
was any Inftance that a new Trial was granted after

a {pecial Verdi& which is figned by Counfel.

Mellifb v. Arnold. . Nov. 20, 86.

IN an A&ion brought againft an Officer for a Sei- New Trial
fure abfque probabili Canja, a new Trial was grant- granted for
ed, becaufe the Jury threw up Crofs or Pile, whe- aur of the
ther they fhould give the Plaintiff three hundred *%"
Pounds, or five hundred Pounds Damages, and the
Chance for five hundred Pounds came up. And moze,
the Court now made a Rule, that Middlefex Jurics at
Nifi prius thall be paid in Court.

| Nota,
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WNota, The Afhdavits moved upon were made by
Perfons who heard the Jurymen talk of the Matter;
and the Jurymen did not think fit to make any
Afhdavit to clear themfelves; fo a new Trial was

granted.

87.  Carter v. Saywell. Nov. 24, 1719

Condemna- (" “f RT ER bought ‘a Parcel of Goods that were con-
Q whether = demned in this Court, and thefe Goods were af-
f.;i may b . terwards feifed, and upon the Trial of the Informa-
dence with- tion of Seifure of thefe Goods, Carter, who was then
;’;‘Cgﬁ;f""g Defendant, gave in Evidence a Condemnation in the
}Ciaa::lh 12975- Exchequer Court; which Mr. Attorney Gex}eral faid
7" ought to have been pleaded ; and upon this a Cafe

was ftated for the Opinion of the Court ¥,

88. Duppa v. Briddley & Horn & Newman.

Infants, how HE Method in the Court of Exchequer is,
poalignpur- where an Infant is to affign purfuant to the
74Ann, Statute 7° Anne, cap.19. + A Petition is drawn in the
Name of him who craves the Benefit of the A&,
and upon #baz it is moved by Counfel on his Behalf,
that the Infant may affign, and Counfel is to confent
for the Infant: But the Court refer it to the Deputy
to {tate all Matters, and upon his Report they make

an abfolute Order; and fo it was done in this Cafe.

* In Mich, Term, 1721, Per Page and Mountague Barons, It muft be pleaded;
per Price Baron, That 1t may be given in Evidence without pleading it.
+ I think (fays the Reporter) it is now done upon Motion without Petition.

Whiftler
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Whiftler v. Webb & al. 89.

BI LL for a Redemption; the Defendant in his Billdifmifed
Anfwer fets forth, he was only a Truftee for A. 5 ¥ of
---This was objected to the Plaintiff at the Hearing,
that the Ceffuy que Truff fhould have been made a
Party, and he might have amended, this being dif-
clofed in the Anfwer; and for this Reafon the Bill

was difmiffed.

Anonymous. 90.

HIS was cited by the Court as the Courfe of Reverﬁolrzer(
the Court of Chancery, wiz. That where Te- P

nant for Life makes a Leafe for Years, the Leffees nant for Life
to build, &c.
apprehending that the Leflor had a Power to make their Term
fuch a Leafe certam, lay out great Sums in Improve- g(‘ft‘e s’e"f“?‘
ments, and he in Reverfion ftands by and lets them Equity.
go on, without giving Notice that the Leflor was f{:;ergf T
only Tenant for Life, that the Court of Chancery in Equity,
has, in fuch Cafe, decreed the Leflees the Remain- fo- Bs.
der of the Term after the Death of the Tenant

for Life.

Fones v. Langham. Dec. 12, 91,

ARON Price, It is not regular to refer the Bill Sca{?dPa;’ :
0 . -
for Scandal after the Anfwer is come in. 33
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At Serjeants Inn, December 14.
92. Frazer & al’ v. Moor.

Poffeffion for ‘ l PON aBill to redeem it appeared by the Plain-
gjoge:g:inﬂ tiff’s own fhewing, that the Defendant had
aRedemp- been in uninterrupted Poffeflion above thirty-four
tion, . .
2Vern.418, Years, and no Incapacity was pretended ; for which
377 Reafon the Defendant demurred, and the Demurrer
2 Vent, 340. ) \

was allowed by Price and Page Barons contra Lord

Chief Baron Bury *,

* Dean v, Northy, Term, Pafehe, Max 6y 1-27,
b3 Al | K

DE
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Smith v. Watfon, Laflels, Fenkins & o3.
King, & é contra. Feb. 1, 1719.

T Clogie being indebted to #azfon by Judgment Agreement
* agrees to aflign over a Leafe which he had, to f;glg whe-
Watfon, as a Security for his Debt, and #atfon ther it fhall
thereupon agreed to give 7. C. a Defeafance for into Execu-
twelve Months; 7. C. fent his Leafe to #atfon, and ton seintt
a Letter {pecifying this Agreement to a Scrivener, trix.
with Dire&tions to draw an Afflignment and Defea-

fance purfuant to this Agreement; but before the

fame was executed 7. C. dies, having made his Will,

and Ph. Laffels his Executrix, who, before any Ne-

tice of this Agreement afligns over the Intereft of

the faid Leafe to Fexkins and King in Truft for her-

felf, and then for them, who were all likewife Judg-

ment Creditors ; 7Zatfon preferred his Bill againft
Laffels, Fenkins and King, to carry this Agreement

into Execution. Baron Price was of Opinion this

was a Wiiting within the Statute of Frauds and
Perjuries, and fuch a Lien upon 70 C. that, as if

he had lived and refufed to perfe&t the faid Agree-

3 ment,
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ment, a Court of Equity would have obliged him
to do it ; fo they ought likewife to oblige the Exe-
cutrix and her Affignees to execute the fame: But
Chief Baron Bury and Baron Page (abfente Mounta-
gue) though they thought this Letter a Writing
within the Statute, and that it would be a good
Lien upon 7. C. himfelf, and even upon his Execu-
trix, -yet ‘femkins and King the Affignees, had not
only as good a Title in Equity as the Plaintiff, but
had alfo by the Affignment a Title at Law too; fo
they could not decree them to execute the faid Agree-
ment. NVota, Upon Smith’s original Bill the Queftion
was only, whether /Zatfon {hould deliver up the
Writings.

94 Holden qui tam v. Broad.

Informer HE Informer Holden died pending the Infor-
dies pending . .
the Informa- mation, and upon Motion the Court gave leave

tion. to make a Refeifure,

95- Lady Granville & al’ Commoners of Ep-
 aworth v. Ramfden & al’. Jan. 2s.

Bill of Re- BI LL was preferred to eftablith the Plaintiff’s Right

view, when

it ought to to Common, and to fet afide feveral former De-

be brovght. crees ; the Defendant demurred to the whole Bill;
for if there was any Error in the former Decrees,
they ought to have brought a Bill of Review, and
not do it in this Method ; and the Demurrer was

allowed,

Delver
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Delver v. Hunter. 96.

Woman recovered in Dower, and brought a Bill BillbyzWe.
for the mefn Profits; Serjeant Bridges for the covered in
Plaintiff cited a Cafe of Dean v. Wade, in 1 Chan. Doy bor
Rep. large O&avo, and 2 Chan. Rep. Coventry v. Thynn:
But per totam Curiam the Bill was difmifled; for
even where the Hufband dies feifed, there fhall be
'no mefn Profits until Demand, as per Stat. Merton,
Co. Lit. 32, 33. But if the Hufband does not die
feifed, as he did not in this Cafe, the Wife can have
no mefn Profits; and befides, it is admitted the Plain-
tiff is in Pofleflion, fo may have Remedy at Law, if

fhe has any Right to mefne Profits.

Roe & al’ v. The Bifbop of Exeter.  97-

N a Bill to eftablifh Modus’s, thefe were infifted Modus's al-

. ) lowed.
upon, and allowed; firft, For every Cow having Pott Pl. 244.

a Calf, for the Tithe of the Milk and the Calf feven- Mich Cow

. . and Calf,
teen Pence. 2dly, For every Milch Cow milked Milch Cow

without a Calf, eleven Pence for the Tithe of the WthoutCalt
Milk. 3dly, For every Heifer, the firft Year fhe has Heifer and
a Calf, thirteen Pence for the Milk and Calf; thefe ***
payable at Michaelmas.-—For every Hogthead of Cy- Cyder.
der made of Apples grown in the Parifh, eight Pence. Hoard Ap-
For Hoard Apples, a Penny.---For Fire-wood fpent &<

Fire wood,
on the Farm, an Hearth Penny.---For Fruit, Herbs, Frui,

Roots, and other Garden Stuff, a Garden Penny.--- gi;‘ii’ and
. . other Gar-
For a COltD a Penn}’ ’ thefe pay able at .E(‘l/lzéf'. den Stuff.

Q} Rex
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68. Rex v. Tale.
ﬁefoiidt;: R. Pauncefoot was appointed Cafhier of the Ex-
Nameof the L T2 cife by Conftitution from the Commiflioners of

Crown by *

the Cammicr the Excife ; he employed Sir Mazthew Kirwood to pay
ofthe Excife the Money he fhould return into his Hands to the
PPl Crown, and took a Bond from Sir Masthew, and Mr.
1 Lev-120. Y0l as his Security, in the Penalty of forty thoufand
1Vent.272. Pounds, for the Payment of the Money to the
?;YCE;' §?,§j Crown, and on bis own private Account : Kirwood
Ante PL 80. hroke, and an Extent iffued againft him, and a Scire
facias was brought againft Ya/e on his Bond. (Nota,
If Yale’s Bond had been for the Payment of Money,
an immediate Extent might have gone againft him.)
Upon the Pleadings to this Stire facias there was a
Demurrer, and it was argued on the Behalf of Yz,
that the Bond taken by Pauncefoor was void in Law ;
becaufe, firft, he was not a Commiffion Officer, only
conftituted Cafhier without exprefs Authority (which
he ought to have had) to take fuch Bond. 2dly, It
is againft the Rule that any Tradefman fhould be
appointed Cathier to any Farmer, &r. 3dly, This
Bond is an Oppreflion to' the Subject; for by the
Stat. 33 Hen. 8. Body, Lands and Goods are liable.
But note, November 23, 1720, per Opinion’ totins Cu~
rie, this Bond was adjudged to be good.

99-  Kennett qui tam V. Lloyd. Feb. 12.

The g?‘k; ENFORMATION upon a Seifure of a Quantity of
praifement Tobacco ;3 Verdi&t pro Quer’: It was objedted in
ated be - .

the W.ritof,-? Arreft of Judgment, that the Information was the
Appraile- 16th of Fune, the Writ of Appraifement the 17th,
ment, which

was before  Teturnable the 17th, and the Indenture of Appraife-
they had any ment the 15th, which was before they had any Au-

Authority, i
4 thority ;
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thority ; and Writs of Appraifement are a neceflary But quere,

Part of the Information upon a Seifure; and if this :2 e

be void, there is no Value at all fet upon the Goods,

and the Courfe of the Court has made it neceflary;

befides the A& of Tonnage and Poundage, direts

the Moiety of the Rate to be anfwered to the King,

which fhews there 1s a Neceflity for a Valuation:

There is a Diftinction indeed between a Seifure and DiftinGion
. between a

a Devenerunt ; upon a Seifure the general Words are geifurc and a

fuficient, becaufe the Return of the Appraifement Devenerunt.

makes a fufhcient Certainty (but is wanting in this

Cafe); but in a Devenerunt, which is the Crown’s

Aé&ion of Trover, there muft be greater Certainty,

having nothing elfe to help it. Vota, The Court

feemed to think this was amendable.

DE
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roo. 1he Dean and Chapter of Weftminfler V.
Sir Thomas Crofs & al. May 14, 1720.

Stat. of Li- HE Statute of Limitations was pleaded to a
mitations. . . )
Bill of Difcovery, but it was over-ruled.

ror.  Gumley v. Fontleroy. Eodem Die.

Modus, al- BI LL by a Vicar for Tithes; the Defendant pleads
;};;’;g{;,“ye‘f that the Plaintiff employed a Perfon to colle&
Quantities the Tithes, and that he the Defendant paid the Col-
E‘fﬁvﬁi‘ﬁ le@or five Pounds, and does not fet forth Quantities
forth, and Values; fo the Plea was over-ruled with Cofts;
for this Court never admits a Plea, even of a Modus,
to cover the Difcovery of Quantities and Values, be-
caufe the Defendant may die before they go to Exa-
mination, and then Tithes lying only in the perfonal
Knowledge of the Party, there would be no way of
coming to the Knowledge of the Pasticulars: And
the Cafe in Hard, was denied, and it was faid it had

often been {o.
3 Rex
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Rex v. Bl:ﬂﬂop & al, May 50, * 102.

MOVED to difcharge Ifues fet by Commiflioners Ifues fet by

Commiiflio-

of Sewers, alledging they had no Jurifdi€tion s of Sew-
by the Stat. 33 Hen. 8. cap. 5. becaufe this was only ers difchar-
a Bank thrown up by the Sea; and ordered them to o,
thew Caufe, on Notice to the Clerk of the Sewers;
though it was doubted whether this could be done
by Motion, becaufe it was a Judgment of the Com-
miflioners ; and no Certiorari would lie originally to

remove their Order.

Fordan v. Colley & al. May 23. 1oz

ILL by a Re&or for Tithe-wood in the Parith T‘}fgfh:‘fgge
of Little Wenlocke in the County of Salsp, as it of Common
bad been Time out of Mind paid in that Parifh, Right.
againft the Defendants, as Vendees of Sir #illiam
Farreﬂler ; the Defendants in their Anfwer fay, that
no Tithe had been paid for this Coppice-wood called
Holebrook Coppice, when felled before, and that they
never heard that any Tithe or Modus had been paid
for Wood in that Parith. It was infifted upon for
the Defendants, that Tithe-wood was not due ¢
copmmni Fure, and therefore that the Proof lay upon
the Plaintiff, and that it was only founded upon a
Canon in Bithop Stratford’s Time, Anmo 17 Ed. 3. f‘g‘” Prov,
and therefore the Defendants need not alledoe any Cro. Car.
Prefcription or Cuftom by way of Exemptlon But I;a“r‘;‘:; v
it was anfwered for the Plaintilf, that Occupiers Dr. & Stud,
muft always fet forth an Exemption. And per Cu-"* - ule.

riam, The Defendants ought to have fhewn fome

* Rex v, Flanders, May 12, 1421,
R Exemp-
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Exemption ; and there is no Inftance, that a Parith
can prefcribe iz non decimando for Tithe-wood ; Wilds
and Hundreds are upon another Confideration. But
nota (fays the Reporter himfelf) though the Defen-

1% dants were decreed to account, I do not find that it
is yet ccstainly determined, that Tithe-wood is due
de commiini Jure.

104 Tarroth v. Seys. May 24.

fic;)qnueﬂra- uPON a Commiffion of Sequeftration, the Com-
No new one miffioners {equeftred fome live Cattle, which
tobe granted 1yt heing {ufficient to anfi he Debt, i ’
tobe gran g anfwer the Debt, it was moved
firft be re- for Leave to fell thefe Cattle, but denied, becaufe
turned. : ’

the Commiffioners had not returned the Commif-
{fion; but when zbar was done, and it appeared what
they had fequeftred, and the Value as {o much in
Part of the Debt, then for the Remainder a new
Sequeftration thould iffue, and a Penditioni exponas

to {ell the Goods fequeftred upon the firft.

105, Rex v. Robinfon. May 25.

When an i 1

When an N Extent iffued againft the Defendant fo long
been ong ago as 30 /7. 3. and an Inquifition was taken
ormant,

Bracet noon thereupon, but no Procefs iffued againft him, be-

i muft be caufe t.here was a former Extent againft him; but

moved o that being now fatisfied, Mr. Foley moved, that Pro-
cefs might iffue upon this laft Inquifition; for it was
{ettled in Chief Baron #ard’s Time, that upon dor-
mant Extents no Procefs fhould go without Motion
in Court, and it was now granted, unlefs Caufe.

Frazer
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ey

Frazer Adminifirator v. Moore. Na_ 27. 106.

ILL by an Adminiftrator ; the Defendant demurs, Adminiftra-
and the Demurrer is allowed, and the Bill is dif- ;rys P

mifled with Coffs; and fo faid to be the conftant Equity.
Courfe in Equity, ger zotam Curiam.

Oui tam v. Fackfon. May 30. 107.

; fures by fe-
Perfons, and the Whole does not amount to veral Perfons

one hundred Pounds, it is allowed that all may be Porameunt-
ing to 1001,

put into one Writ of Appraifement, and one Infor- may be put
mation only may be exhibited in the Names of all 7 >t Ia-

formation

the Perfons feifing, for the feveral Matters {feifed. only.

‘ngxm.

MZH ERE there are feveral Scifures by feveral SeveralSei-

D E
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108. Hart v. King. June 28.

Billora Di- ILL for the Difcovery of a perfonal Eftite
Plea that it againft an Adminiftrator, and for a Diftribu-~

ought not €0 tjon 3 the Defendant in his Anfvsfer .fets forth the
within the perfonal Eftate, but as to the Diftribution pleads,
porafer that the Inteftate died but in March laft, and there-
Death over- fore by the Stat. 22 Car. 2. cap. he was not obliged
Fuled, to a Diftribution until the Year was expired: But
by the Opinion of the Lord Chief Baron, Price and
Page Barons, the Plea was over-ruled, and ordered
to ftand for an Anfwer, with Liberty to except (in

whigh Cafe no Cofts) Mountague Baron diffentiente.

109 White v. Roberts. July 6.

Writ of Er- AWRIT of Error was brought in the Houfe of

ror to the . .
Houfe of Lords upon a Judgment 7z Scacc’ ; the Parlia-
Lord it . :

bttt ment was prorogued, and then Execution was taken

11))ed in 14 out upon the Judgment here, and the Money levied:
Py if’sfge;t The Attorney General and Mr. Fazakerley moved to
fedeas, if the {et this Execution afide; for though the Parliament
Parliament

be prorogu’d. 4 WAS
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was prorogued, yet the Writ of Error continued in PoftPL r1s.
Force, and confequently it is a Swperfedeas to the 3.M0d' 238
Execution ; but upon hearing Serjecant Chefjbire on 1 Salk. 26r.
the other Side, and infpe€ing the Orders of the Raym. 383
Houfe of Lords, whereby it appeared that the Writ

of Error fhould have been tranfcribed within four-

teen Pays, which was not done in this Cafe: The

Cexrr thought it not reafonable to hang uv the Party,

but that he ought to have the Benefit of his Exccu-

tion, Baron Mountague diffentiente.  And the Cafe of

Hood v. Godfrey, in Hilary Term, 1710, was cited, Hood .
in which Cafe there was Judgment in an 4fump/fir in ?gjfje{{u
Zrinity Term before, and a Freri facias iffued, and 1710
then a Writ of Error was brought in Parliament;

the Parliament was diffolved in Seprember following ;

then a Zeffatum fieri facias iflued and was executed,

which was {et afide, becaule the Zeffatum fieri facias

was grounded upon the Fiers faciaz, which was cer-

tainly fuperfeded by the Writ of Error. But muza,

this proves that an original Execution might well be

taken out after the Diflolution of the Parliament.

Binfted v. Coleman. July 12. 110,
THIS Diftinction was laid down upon the Statute Eavity wil

. . . not fupply a
of Frauds and Perjuries, that where there is a Defetina
whole Agreement by Parol, and Part of it is exe- "I'*n4-

greement,

cuted, a Court of Equity will decree a {pecific Exe- intended 1o
cution of the Whole, for the Statute of Frauds (fays be nferted
the Chief Baron) does not extend to that: But where
there is an Agreement by Writing executed, you
caninot come by Evidence to {upply any Defes? i
that Agreement, which was intended to be Part of
that Agreement, but not inferted in it; for that
would. be to evade the Statute of Frauds, and intre-
duce meore Perjury. The whole Court were of tiz
fame Opinion,

S CirR
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111 Clark v. Dafbwood. July 13.

Fxemption ILL for the Tithes of the Re&ory of Carfington

from éf,};zs_’ in the County of Oxford, particularly of the

Ante PL. 58. Coppice-wood called Burleigh-wood 5 and the Plain-
Iéigllsin% tift derives his Title from the Leflee of the Dean and
Feb.6. 1720, Chapter of Chriftchurch: The Defendant infifts, that
i%;rrlﬁ;ﬂon no Tithe of this Wood was ever paid but once (being

heldbad.  terrified) for that it was exempt as Part of the Pof-
More 219. .
Degge 333 Jeilions of Eynfbam Abby, which was one of the

Dyer 349. greater Abbies, and confequently capable of an Ex-
“;?:Z;‘wﬁ{( emption by the Stat. 31 H-=. 8. and infifted by Mr.
v.Luas [Purd for the Defendant, that coniiant Non-pay-
ment was an Evidence of Exemption in the Cafe of
a Lay Impropriator. But mza, the Proof was only

Belief and Hearfay, and the Defendant was decreed

to account.

DE
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Brier v. Lanfdown. Nov. 25. 112,

T was moved by Sir Conflantine Phipps to {et afide Process of
a Venire facias (which was the old Procefs of this N emire facias
Court on the Plea Side) and a Diffringas thereupon, Dwe{f‘dam;
upon an Affidavit that the Defendant was in Frawce th‘;tgh‘}?: is
when the Penire facias was left at his Houfe: But beyond Sea.
upon hearing Serjeant Che[lbyre and Mr. Bootle on the
other Side, the Procefs was adjudged to be good by

three Bozrom againft Price Baron.

At Guildhall Sittings. 113,
Erriche v. An Officer of the Revenuye.

PON an Information of Seifure of Goods there Trover for
was a Verdi& for the Defendant, who after- ‘Gw(ff) iit{eflfd
wards brought Trover againft the Officer for thefe againtt
Goods, Wh1ch was tried before the Lord Chief Baron Offcr.
Bury at the Sittings after this Term ; and the Attor-

ney General for the Defendant obje¢ted, that Trover

I did
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did not lie (for thefe Goods, for that the Seifure of
the Goods, and putting them into the Cuftcmhoufe
Warehoufe, could not be faid to be any Converfion
to his own Ufe) but * Trefpafs, or Trefpals upon the
Cafe; and Mr. Attorney infifting upon a fpecial Ver-

Poft Pl 132. dict, and the Chief Baron inclining to be of that
Opinion, that Trover would not lie, the Plaintiff
chofe to be nonfuited. _

At Serjeants Inn, Dec. 6, 1720.

114. The Artorney General at the Relation of
the Dutche[s of Buccleugh v. Ayre & al.

Bill for efta- THIS was a Bill brought for eftablithing a Right
gfg;,l: S to Tolls in the Manor of Sgalding, &c. in the
Jolls ina - County of Lincoln, and it was laid, that Time out
4+ Mod. 316. of Mind there has been a Duty payable to the Lord
210209, of the Manor for all Carts, &c. coming to the Ma-~
1Mod. 47. nor, &°c.  WNota, In this Cafe there was a Fee Farm
ﬁﬂ'd‘_ﬁ;” Rent referved, which (it was faid by Sir Conflantine
143. Phipps for the Plaintiff) diftinguifhed it from the
f;ifiv ,8757', Cafes Pl. 64 ante. But it was infifted by Mr. Brown
Bro. 8 and Mr. Zo/ler for the Defendant (7nzer alia) that this
Davic's Rep. was 70/ therough, and confequently void without zl-
ﬁ;é";. . ledging a Confideration ; and zhe Court (except Meur-
3Lev. 424. zague, who thought the Fee Farm Rent referved gave

the Court JurildiGtion) inclined to difmifs the Bill;

but they afterwards went into the Proofs, and the

Bill was difmiffed, it not appearing that the Place

where the Toll Bars were ere@ed, was within the

Manor of & pcz/dz'ﬂg.

* If after Condemnation, neither Trefpafs nor Trover will lie. Raym. 336.

D E
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Froft v. Dawes. Jan. 23. 115,

| WRIT of Error was nonprofled in the Exche- Error to the
p . oufe of

/ \ quer Chamber for want of afligning Errors j Lords, when
and upon zhat a Writ of Error was brought iz Domo {2 ke tran-
Proceriim, but the {econd was not tranfcribed, ac- AntePlrcg.
cording to the Order, within fourteen Days; there-

fore upon Motion on the Behalf of the Defendant in

Error, it was ordered that the Record fhould be
tranfcribed in eight Days, and certified into Parlia-

ment, or the Defendant in Error to be at Liberty to

take out Execution.

- Bull v. Allen & § al. Feb. 12. 116.

BI LL to be relieved againft feveral Contratts en- Dsmurrer to

tered into by the Plaintiff with the Defendants, ?ﬁ‘ﬂg%‘:
relating to Shares in a Bubble called the Pennfyrania :““& 1(‘14;“
Bubble, and to have his Money repaid, which he e T
had paid to the Defendants for Shares fold by them
refpetively, and charges that the Defendants had

T formed
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formed themfelves into a Society to carry on the
Fraud ; the Defendants demurred, becaufe the Bill
Combina- contained feveral and diftin& Charges againft feveral
fjic"n“ie‘fﬁgoﬁe and diftinét Defendants 5 and the Demurrer was al-
fucha De- lowed. Voza, They denied Combination, as is' ne-
murrer,

1 Vern. 416, Ceflary upon fuch a Demurrer as this.
463. .

117. Agfgﬂl v. Dawfon. Feb. 13.

Plea to Dif- A PLEA to the Difcovery and Relief in a Bill,

covery and when the Bill prayed only a Difcovery, was
ruled. Qver—ruled. R
118, Rbodes v. Lovit. , Eodem Die,

Averment | N an Acion upon a Contra& for the Sale of Stock
that Plaintiff . e . . T, Dl
was ready to ~ the Plaintiff averred in his Declaration, .ngoa’ pa-

transfer : . ‘7.
e . ratus Juit at the Day to transfer ; upon the Evidence

cording to 1t appeared, that the Plaintiff had another Perfon

pisContrat. ready to transfer, and a Verdi@ for the Plaintiff ; for

znother vas which Reafon a new Trial was moved for, and
t .
canger, s granted, becaufe the Defendant was not obliged to

not fuffi-  accept-this Stock from a third Perfon,

cient.

119. Glanvil v. Trelawney. Feb. 24.

Impropria- WHERE a Man prefers a Bill to eftablifh a Mo-
a Party to 2 dus againft- the Leflee of the Impropriation,
e he muft make the Owner of the Impropriation a
Lefiee, to - Party 5 for this Court will not bind the Inheritance

ftablith X
Modus, — of any Perfon, unlefs he is before the Court.
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Rex v. Rawlins. Feb. 27. 120.

to put the
found a Term of fo much Value; the Defen- Crown into

dant pleaded to the Inquifition, and it was found for Feffefion.
the Crown, and this Day it was infifted for the De-
fendant, that the Court thould order a Pendition: ex-
ponas 3 for if the Crown was to be put into Poffef-

fion, the Defendant who was to have the Refidue of

the Term after the Crown is fatisfied, would be
without Remedy. But afterwards, May 20, 1721,

per Opimion’ totius Curie, an Injun&tion was awarded

to put the Crown into Poffeffion.

l IPON an Extent an Inquifition was taken, which Injun&ion

D E
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121, Pye v. Rea. April 27, 1721.

Vlifaf’ci’; ILL by a Vicar for Tithes; the Defendant ad-
peed ot mitted in his Anfwer, that the Plaintiff was

fhew any  intitled to all forts of Tithes, but infifted upon a

fpecial Title . . . . .

by Endow- {pecial Exemption; upon this Admiflion the Plain-

E:]:i;:ig;P “tiff was not obliged to thew any fpecial Title either
by Endowment or Prefcription, which, otherwife, he

ought to have done. - ..

122. Lock qui tam v. Williford. May 3, 1721.

TInforma- INEN was feifed, and an Information filed, for
o gia{ﬁ;ed being brought from a wrong Port; the Officer
uponone finding himfelf miftaken upon this firft Information,
Seifre.  brings a {econd, for that it was imported, the Dut
not being paid; and moved, that the fecond Infor-
mation might be received, which was granted upon
thefe Terms, v7z. that the Attorney General thould
enter a Von prof” upon the firft, and the Officer

3 thould
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fhould pay the Cofts; and the fecond was permitted
to bear Teffe as the firft did, to make it agree with
the Writ of Appraifement, and to fave the Informer’s
Time. '

Dodfon v. Oliver. May 11, 1721.  123.

"HE fingle Queftion adjourned until this Day Ancient

ill, whe-
for the folemn ]udgment of the Court Was, wor Tithes

Whether Tithe of an ancient Corn Mill, that had thereof be
never paid Tithes, was payable or due of Common" "
Right. Baron Price and Baron Mountague were of
Opinion, that an ancient Mill ought to pay the tenth
Toll Difh, which being a tenth Part of the Thing
itfelf, was a predial Tithe, and due of Common
Right: But Lord Chief Baron Bury and Page, that

it is a perfonal Tithe, and not due of Common
Right, and not having been paid, is now exempt by

the Stat. 2 Ed. 6. So the Court being divided, the
Plaintiff had no Decree as to this Matter of the
Mill.

WVota, If there be any Cuftom in a Parifh for the TheManner
Manner of tithing Milk, as to carry it to the Church K/;j}:h;?g
Porch, or Parfonage Houfe, that muft be obferved C;’fﬁ;mrl:
by the Parithioner ; but if there be no particular there s no
Cuftom or Ufage, the Parifhioner is obliged de Jfure Brictar
to pay every tenth Meal, to milk the Cows at thegoby.
ufual Place of Milking into his own Pails, and the Ance P1. 26,
Parfon is obliged to fetch it away from the Milking
Place in his own Pails in a reafonable Time; and if
he does not fetch it before the next Milking-time,
the Parifhioner may juftify the pouring the Milk upon
the Ground, becaufe he #ben has occafion for his own
Pails. And it was determined by the whole Court of
Exchequer, in this Caufe of Dodfon and Oliver, at a

U - former
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{former Day, that the Milk ought not to be carried
either to the Church Porch, or to the Parfon’s Houfe,
and that it ought to be fetched by the Parfon.

124 Phillips v. Winter. May 17, 1721.

Where ‘VX] HERE Time is given, or a Commiflion
T‘ge given, granted to anfwer, without more, the Defen-
orvommii-

fion toan- dant cannot demur, or plead and anfwer.

{wer, Defen-

dant cannot demur, or plead and an{wer.

125. - Rex V. Blundell. Eodem Die.

, ed . . .
gl fyc ¢ ceiver upon his Bond, and afterwards an imme-

Scire facias, djate Extent avas moved for againft him, upon an

or Extent, . . .

or by both, Afhidavit that one of his Bail was become Bankrupt,
and he decayed in his Credit; and it was granted ;
for the King may be at Liberty to proceed either

by Scire facias or Extent (which is the {peedier Me-=
thod) or by both.

"The King AScz're facias was brought againft a General Re-

Gatehoufe qui tam v. Reith.
126, May 25, 1721.

gt of De- MR. W ard moved for a Writ of Delivery, which
’ was granted, for a Parcel of Gold Watches,

‘Watches.
upon giving Security, the Springs and Steel Work
being perifhable Goods, and liable to receive Damage
by lying in a damp Warehoufe.

Swnith
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Smith v. Nottingham. May 2§, 1721. 127

PON a Contra& to affign to Smith a three Injunction
hundred Pounds, the third Subfcription in the fo flay Exe-

cution on a

South-Sea, on the 28th of Auguft, Smith did cove- gr‘idf‘g;‘l‘;

nant upon afligning to pay one thoufand and fifty for ro5al.
Pounds, for which he gave a Bond, and Judgment §¥" tpona
was obtained thereupon in the Common Pleas: Now ta& for
Smith prefers his Bill for an Injunéion, and obtains gsffi}f;?;‘f
it, becaufe the Money the Bond was given for, was

‘the Confideration of the Contra&t; and this being a

mutual Agreement, we will not put them to crofs
A&ions at Law.

DL
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128. Sewel) qui tam V. Jobnfon. June 14, 1721.

gi}‘]*gf%}'ﬁon ]I/IAT HEW b%ds ‘in Court f9r a Parc.:el of Te.a;
cumftances after his Bidding there is a _Clalm put in,
gfrc.’;‘;é be whereby the Goods could not be delivered until t.he
bis Bidding; Claim was tried ; in the mean time a great Quantity
aT“‘-‘fni: :‘{f;at of Tea is imported, whereby the Value of the Tea,
Goodsareto fince the Time of Bidding, funk feventy Pounds;

b Sfivzﬁf; therefore Mayhew moved to have his Bidding dif-
condemna- charged, which (as was alledged) is frequently done
" where Goods are perifhable, and a Claim is put in
after the Bidding, and there is Delay in the Profecu-

tion: But per Curiam, by this Method, if a Man

thinks he hath outbid himfelf, he may fet up a
Claimer, and make zhat a Pretence for a Difcharge:

And it is by no means a Rwle, that a Bidder fhall be
difcharged when a Claim is put in afterward. And

upon further Motion, Fuze 20, the Bidder was held

to his Bidding. And in Michaelmas Term, Nov. 10,

1721, Leaper qui tam v. Bound, Bound had bidden

in the fame Manner, and paid one hundred and fixty
Pounds, and the Claim being tried, there was a Ver-

1 di&
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di&t for the Crown ; and Mr. Attorney General then
moved, that Bound might take the Goods, and pay
his Bidding purfuant to the Order of Courtin 1713,
‘ That if Bidders do not within fourtecn Days after
the Goods are legally condemned, take out a Deber,
and pay the King’'s and Oflicer’s Moieties, the Bid-
ding Money fhall be forfeited to the Officer that
feifed the Goods;” which, mota, Bound was willing
to do, but the Court would not difcharge him: The

Court had fome Doubt * what Execution to ordet-

againft Bound, this being an Information of Seifure ;
upon which, regularly, Procefs of the Pipe fhould
iffue, but zhas being long and tedious, they, at laft;

ordered a Fieri facias againtt Bound, as in the Cafe of .

a perfonal Information is ufual.

After Trialy if there is a Verdi& for the Crown, Nota.

the Judgment is, that the Bidder fhall be charged
one Moiety to the King, the other to the Seifor.

Where there is a Condemnation without a Trial, Nota.

the Bidder muft ftand to all Hazards; but if after
Trial the Bidder f{uffers by Delay, the Court often
difcharges the Bidder. (\Sed guare, fays the Reporter
himf{elf.) |

A Bidder hath a Right to have his Goods delivered Nota.

eight Days after the Bidding, if they are then con-
demned.

* In the Cafe of Bower qui tam v. Miles, Nov. 1715, An Attachment iflied
againft the Bidder for not paying the Bidding Money ; and Rex v. Fackfon, Fane
13, 1729, the like Rule, MNota, An Affidavic was made in both Cafes,

X | Bradley
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129. Bradley qui tam v. Long. Junei4,1721.

Information

for import- HIS was an Information upon the Statute of
ing Brandy % the sth of King George, cap. for importing
anfn St Brandy in a Collier; Verdi& pro Rege: Mr. #Ward

‘:(’1 G‘;;)I-]ether moved in Arreft of Judgment, that it is not alledged

the Goods 1n the Information, that the Goods alledged to be

ought not o0 ¢k ery into this Collier were foreign Goods, which
be alledged 3

tobe{?rei%n- the Statute expreﬂly requires. To this it was ob-
§f’%_ L1 > ferved for the Informer, that the Information con--

2 Mod. 129. cludes contra - formam Statuti, and the Verdi® fup-
Hard. 20,

105,217, poles every thing neceflary was proved. On the other
ii‘;“f; 42 Side it was replied, that thele Words only make the

Foftes C. Conclufion of the Cafe, not the Cafe itfelf. Mr. At-

Cr.Car.464. - : . .
Dryer 165, LOTNEY General being abfent, no Judgment yet given.

Poft P1. 250.

130. Franklyn and others Parifbioners v. The
Mafier and Bretbren of St. Crofs as
Impropriators, Bennet their Leffee,
and Jenkins the Vicar of the Parifh of
Faram in the County of Southampton.
June 15, 1921.

i‘v’f};"c‘;f’;;o ; HIS was a Bill brought by. the Plaintiffs the Pa-
or rank. rifhioners againft the Defendants, to eftablith

12d. fora certain Modus’s in the Parith of Faram. The firft
i’l'tl(f(f’rfsg Modus infifted upon was twelve Pence for a Milch
And ois bd. Cow ; the fecond was * fix Pence for every Calf
wig aa killed and fold: Thefe were both of them adjudged
fold, w0 to be void Modus’s, being too rank; the firft being

rank.

2 ;negl?;i{fc}zli 75:1{":, a Modus of 64. for a Calf has been held to be good, inter

I ) above
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above Half the Value of the Milk at the Time the

Modus was {uppofed to commence; and the fecond,
if ten Calves were fold, five Shillings muft be paid,
which is in effe&t for one Calf, for the Tithe is one
in ten.---A Penny for Gardens and Orchards allowed
to be good.  (But zora, this can be only for ancient 1 Vent. 6.

. . . Hetley 85.
Gardens and Orchards, as was adjudged 7nzer Perroz wd[ﬁyme

& Markwick, July 5, 1716.) The Vicar being en- Lutw. 107:.
dowed of fmall Tithes and Hay, it was dpcreed that s Keb. 620.
he was thereby intitled to Hops, being a fmall Tithe, 3 .
though of Growth fince the Endowment; and alfo Trin. 1683.
to Clover, St. Foin and Rye Grafs, which are Spe- ,ngm 20
cies of Hay, that is the Genus.---No Tithes due for SLCV 365.
After-pafture, or Cattle fed on Stubble. Although
by the Endowment the Vicar was to find the Sacra-
ment Wine, yet the Court were of Opinion it fhould
be found by the Parifhioners, according to the Di-
rection of the Canon. WNoza, Where * Altaragium is
mentioned in old Endowments, and fupported by

Ufage, it will extend to {mall Tithes, but not elfe.

—

Leaper qui tam ~v. Smith & Ellior. 131
June 17.

PON a Motion for a new Trial after an Infor- Importation.
mation of Seifure of Goods in a Ship that was jary >

twenty Miles below the Hope, but within the Limits In;portaté%n,
of the Port of London; the Queftion was, whether i, withn the
it could be faid to be an Importation before the Ship p» L‘m“wf the
comes above the Hofe: But a new Trial was demed
per totam Curiam ; fo that it {feems it {hall be deemed
an Importation, if within the Limits of the Port,

though below the Hype.

* See to what Altaragium fhall extend in Kennet’s Parochial Antiquities, in Glof~
sar’ Verd Altaragium.

Ifrael
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132. [frael v. Etheridge & al. June 20, 1721

Trover or PON an Information of Seifure there was a
T refpals, Verdict for the Claimer, who did not move for

whether they

will lie a- * 3 Writ of Delivery, but brought an A&ion of * Tref-
B fheer fo pafs for the Goods againft the Officers that feifed:
feifing 2b03; {Jpon a Motion for a new Trial (there being a Verdi&t
Cwti.  for the Plaintiff in this A&ion) Price Baron faid, that
AntePL113. it was now allowed and taken for Law, that Trover
Exchequer did not lie againft an Ofhcer for feifing aéfgue proba-
Rules. - pils Caufd, but Trefpafs would; and if the Claimer
gi;fjh'%?' had moved for a Writ of Delivery, he feemed to
Raym, 336. think he could not have this A&ion, becaufe then
g“mkii’ﬁv - he would have a double Remedy. Baron Mountague
was of Opinion, that neither Trover nor Trefpafs
would lie, becaufe the Seifure is not contra Pacem
but that Trefpafs upon the Cafe, fetting forth that
the Seifure was abfgue probabili Canfd, would lie, as
was done in the Cafe of The King and Mellsfh. Baron
Page was of Opinicn, that Trefpafs or Cafe, for the
confequential Damages, will lie; but now the Ver-
dict was fet afide, for that they thought here was
probabilis Caufa. Nota, Bury and Page feemed of
Opinion, that in Trefpafs the Party fhall not recover
the Value of the Goods, but.only the Damages, for

unlawful feifing.

133. Turton v. Clayton.
Modus. ILL for Tithes by the Re&or of Standifb in the

Diftributive
Modus's are County of Lancafler ; the Defendant infifted on

good, : e
lff;bf(gboper a'Modus of three Pence for Houfe, Hay, Hen, and

v Andrews: Yard, vz, For Hay a Penny, for an Houfe a Penny
Parker v, : ’

Cotter.
* Martin v. Winford, Trin, 1695, Trover or Trefpafs dees not lie for Goods
after Condemnation, B

for
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for Hen an Half-penny, and for Yard an Half-penny. 1 Keb. 602,
Per Opir’ totius Curiz, This is a void Modus, taking "7 9%
it either diftributively or intirely ; for as to the Hay

a Penny is unreafonable, for if a Man has fixty Acres

of Hay he pays only a Penny, and if he lets them

to fixty feveral Perfons, they fhall pay a Penny
a-piece.---If a Man thould declare in Debt for one

intire Rent of fix Pence, viz. Two Pence for black

Acre, two Pence for white Acre, and two Pence for

green Acre, this would be bad, per Page Baron;
Defendant decreed to account.

Sir Ifaac Rebow v. Bickerton & al. 134
June 23.

HIS was a Prohibition to the Spiritual Court of Light-
the Bithop of London, where a Libel was exhi- foufe whe-

ther it is

bited againﬁ Sir Ifaac to oblige him to contribute to- char%eable
to the

wards the Repairs of the Church, in refpe& of a Chyen
Light-houfe ereéted for the Benefit of Navigation at Rate.
Harwich, which received aT'oll and Duty from Ships cr_c;},g%
pafling, &¢c. Upon a Demurrer to the Declaration, Loty 81
the Court this Day gave their Opinion, and two Points ». Hunting.
were made ; firft, Whether they were not too late to {55
come for a Prohibition after Sentence below, and an vies's Caf.
Appeal to the Delegates ; fecond, Whether the Thing ECiaéi‘gSjg
in its own Nature was rateable towards the Repairs 2 Ro i
of the Church: And in both Points Lord Chief Ba- 262, 270,
ron Bury, Mountague and Page were of Opinion for 253 Rep.
the Plaintiff in Prohibition ; Baron Price contrary in 270.
both Points, and cited in Support of his Opinion, é\geg"gl‘f’z’o
Lib. 2. Bifbop of Winton, Cro. Elix. 571. 2 Ro. Abr. cap.13.
319. Crefwell, 2 Lutw. 1022. Dawfon and Nicholfor,

in Scacc’y Mich. 1710, 2 Ro. Rep. 42. Dr. Prideaux’s

Office of Churchwardens, Yek. 173.
Y D E
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Meflenger,
if grantable
after a Cepi
corpus re-
turned upon
an Attach-
ment,
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Cuthbert v. Adean. OC. 24, 1721.

HE Defendant was taken upon an Attachment
for want of an Appearance, and the Sheriff
returns a Ceps corpus, and afligns the Bail Bond to
the Plaintiff, who moves for a Meflenger to bring in
the Body of the Defendartt, and offers to waive all
Proceedings upon the Bail Bond, according to the
fixth Rule (which vide) and the Motion was granted:
But Baron Mountague oppofed this, becaufe if there
was any Delay in the Party, it thould appear by an
Affidavit, and becaufe this Method would be {o great
an Expence to the Party., Nora, (per the Reporter
aimfelf) As I apprehend there had been Proceedings
upon the Bail Bond, which may diftinguith it from
the fixth Rule,

Rex
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Rex v. Tomkins. OC. 27, 1721. 136.

HERE was a Judgment upon an Information One tranf-
againft Zomkins for running Weol ; and he not g”;;f*j‘g‘;ﬁ"
having paid the Sum in the A& mentioned, the Soli- o 11, upon
citor General moved upon the Stat. 4° Ges. cap. 11. ohan Infor-
for preventing Burglaries, &°. that he might be g;’;‘:{‘,z“hi:
tranfported.  Nota, Tomkins had been committed to for running
the Fleer, charged with the faid Judgment: It was of Weol.
obje&ted by Sir Conflantine Phipps for Tomkins, that
he was not within the Words or Meaning of the A&;
for firft, he muft have been committed for want of
fufficient Bail, but he was in Cuftody before the Day
mentioned in the A& ; {econdly, an Information
muft have been delivered to him, or the Turnkey ;
and this being a penal Statute, no equitable or liberal
Conftru&tion ought to be made upon it: But not-
withftanding thefe Reafons (which I thought not an-
fwered) the Man was tranfported per Cuwriam, diffen-

tiente Baron Price.

Rex v. Powell. Nov. 4, 1721. 137,

Purchafe was made of Lands lying in Radnor- Extent, the
Jbire, of Powell by the Duke of Chandos; while Telte of it

amended.
the Purchafe was depending, Burron, the Receiver paech iy,
General of that County, paid Powe// three hundred ;Sf-e?{%“r-
Pounds, and took a Bond in the Name of the ylev 2.
Crown, upon which an Extent iffued againft Powe// : Sga 11;:({'750902.°
The Extent was tefted wndecimo Anno Gegrgii Shore 8o,
Regis feptimo, omitting the Month ; for which Rea- S 1%
fon it was moved by Mr. Serjeant Comyns and Mr. Sir Tho.
Bootle to difcharge it; and the Cafes in the Margin Jones 4.
were cited, to prove that Writs without a Zeffe fhall

abate.
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abate. Baron Mountague, That the Diftinction is
between original and judicial Writs, which laft only
are amendable, becaufe there is a Record to amend
them by: But guere (fays the Reporter himfelf) if
an Extent is not an Execution, and may not be
amended by the Fiar#---And afterward, November
22d following, this was amended by threec Barons
centra Mountague.

138. /4%057"6’)’ V. PZZZ/?Zng)f Nov. 7.

Injunéion. AWBREY contradts upon the 17th Sepr. 1720,
Choumiban- with Fitzhught for the Purchafe of 500/ South-
sfes}fquiﬁ;rt Sea Stock at 530/ per Cent. to be delivered in O&Zober
will grant it, following 5 wérey not being able to pay the Money
‘:ri%?ri}g?:é then, a new Agreement was entered into, that upon
to South-Sea Fwbrey’s giving a Bond for the Payment of 1060/
Stock. being the Difference of 200/ Part of the sool
Stock, and entering into another Bond for 1590/ for
the other 3oo/ Stock, the Time of Acceptance
fhould be enlarged until the 4th of May following :
accordingly fwérey entered into a Bond on the 4th
of November 1720, for the Payment of the faid
1590/ in the Penalty of 3180/ on the 4th of May
following ; and an Indenture of Defeafance of the
fame Date was executed between the Plaintiff and
Defendant, reciting the faid Bond, and that the
300/. Stock was to remain in the Defendant Fizz-
hught’s Hands as a collateral Security; Fizzbught
thereby covenanted, that in cafe 4wbrey paid the
1590/ due by the Bond to transfer the 300/ Stock;
but if the 1590/ was not paid, then the Defendant
Fitzbught was to be at Liberty to fell the 300/
Stock towards Payment of the 1590/ The Money
was not paid purfuant to the Bond, and Firzhught
put the Bond in Suit, and the Plaintiff fwérey pre-

3 ferred
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ferred his Bill, fetting forth this Matter, and that
the Defendant had not transferred nor tendered, and
alfo fetting forth the Claufes in the Bill of Credit
7° Geo. relating to Contradts, that this was a Con-
trat unperformed, and that, by the A&, Execution
ought not to go, and therefore prayed an Injunéion.

The Defendant in his Anfwer admitted the Fa&,
as before fet forth, and that he did not tender nor
transfer, but gave the Plaintiff Notice, that he was
ready to do it; but it was upon the Plaintiff’s Re-
queft that he did not do it, and infifts this was not a
Contra¢t within the A& of Parliament.

Now upon Motion for an Injun&ion, upon the
Merits, the Defendant’s Counfel infifted, that the
Parol Contra&t was merged in the Bond, and that
if the Plaintiff had any Remedy, he had it as much
at Law as he could have it in this Court.

But it was anfwered, that the Plaintiff could have
no Remedy below now ; if it had remained upen
the Parol Contra&, in an A&ion upen that Contrad
the Plaintiff there muft have averred and proved a
Tender, according to the Courfe of the South Sea;
but upon this Bond he will have nothing to do but
to prove the Bond, and the Defendant cannot either
by {pecial Pleading, or upon the general Iffue at
Law, fhew what the Confideration of the Bond was,
or that there was no Tender, but that it was proper
for a Court of Equity, before whom all this Matter
appeared, to take Cognifance of the whole Matter ;
and though the Parol Contraét is admitted to be
merged by the Bond, yet in a Court of Equity it
will be confidered as a Part of the Contra& unper-
formed, fince the Confideration of the Bond is the
famc as the Confideration of the Parol Contraét;

Z and

-
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and if they fhould obtain Judgment upon the Bond,
we could not come by Affidavit to ftop Execution,
and fet forth all this Matter, fince nothing appeared
upon the Record to prevent the common Method of
taking out Execution: And an Injunétion was grant.ed
upon thefe Grounds by zhree Barons contra Lord Chief
Baron Bury; and Baron Price faid, the laft Claufe of
the A& extended to all Contra&s whatfoever, as well
as thofe mentioned in the preceding Claufes.

139. Tarent v. Trewit. Nov. 1§,
Cofts for not | EPON a Motion that 7. might pay Cofts for not
cording to moving according to Notice (which was denied

Notie. by zhe whole Court) it was faid by one of the Barons,
that if there are three Notices of Motion given, and
after a fourth Notice given, they fhall not move upon
the fourth without paying Cofts of the three firft.

140. Winch v. Page. Nov. I5.

Portion of a Father gives a Bond to his Daughter for the Pay-
Feme Co- ment of a Sum of Money (being her Portion)
fecured in gt the Age of twenty-one, or Marriage : He depofits
E,Z”geyni‘;{t this Bond in a third Perfon’s Hands ; fhe afterwards
of berand - marries without his Confent; the Perfon who had
her Chil- . . .
dren, the Bond delivers it up to the Hufband, who puts it
;XZ: ¢96,in Suit.  The Father prefers his Bill for an Injunc-
Skinnerrto. tion, and fets forth that he is willing to pay the
Money, but infifts that the Court fhould lay their
Hands on it, and fecure it for his Daughter and her
Children; and the Injun&tion was granted upon
bringing the Money into Court.---But this was going
a great Length, and I believe beyond what has been

done in Chancery, for the Obligee is Defendant here;
indeed,
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indeed, if the Hufband in thefe Circumftances comes
into a Court of Equity to have the Wife’s Portion
paid, then they will put Terms upon him; for he
that comes for Equity muft do Equity; but the Per-
fon who was to have the Money is Defendant here,
and afks nothing of the Court. WNoza, It did not
appear in this Cafe, whether the Daughter was under
Age; but guere what Alteration that would make
in this Cafe.

Fox v. Rutty. Nov. 16, 141,

ILL by the Vicar of Melfbam againft a Parifhioner Mue diregted
for Tithes; an Iffue was directed to try whether Eet:yﬁt’ﬁ:s'

a Parcel of Lands, called Iflay, ufually paid Tithes of I arepaid
to the Vicar of Melfham, or to the Re&or of #had- l{;{:glrlyotf v
don (who was not before the Court): The Jury find, gt Redor of
that it had paid Tithe to neither; and upon the ]ur'y:}innd o
Poffea returned, it was infifted for the Defendant, neither.
that by this finding the Court could make no De-
cree, for that they had no Satisfaction by it: But per
Curiam, The Vicar is endowed de omnibus minutis De- A Vicar ha:
cimis infra Parochiam, &c. and the Defendant’s De- ;{‘;{i"gj il
fence, both in Law and Equity, is falfified; and Tit;es in his
though Tithes have never been paid, yet the * Vicar mzn‘:,w 2 2
has the fame Right to all within his Endowment, Redor bas
even without Ufage (unlefs an Ufage to the contrary Right.
is thewn) as the Re@or has of Common Right; in
which laft Cafe a Man cannot infift, that Tithes have
never been paid, which is a Non decimando ; and de-
creed for the Vicar accordingly. Serjeant Ghde and
Mr. Ward for the Plaintiff; Serjeant Pengelly, Serj.
Stevens, Sir Conflantine Phipps and Mr. Bootle for the

Defendant.

* Ouere, If a Vicar has received for many Years Tithes not mentioned in
his Endowment, whether fubfequent Augmentation or Endowment fhall not be
prefumed, Hard. 328, 9.

3 Rex
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142, Rex v. Spenfer. Nov. 17.

Recogni- IR Conflantine Phipps moved to dilcharge the Re-

fance dif- . . . .

charged, cognifance of a Perfon who was indicted for

obere the  beating a Cuftomhoufe Officer in the Execution of

ence 1s . .. . o . .

padoned.  his Office, In diminutionen Reventionim Domini Re-
gis 3 and this was oppoled by Mr. Rady for the Crown
upon thofe Words, the A& of Pardon 7° Geo. cap.
excepting that Offence: But the Recognifance was
difcharged per totam Curiam; and if the Fine was
levied, and fhll in the Sheriff’s Hands, it muft be
reftored by an exprefs Claufe in the A&, which gives
the Fines to the Party. And the Lord Chief Baron
Bury faid, that the Words Iz diminutionem, &c. were
only Pepper and Salt: Baron Mountagre quoted a
Cafe upon the A& of Parden in 1709, The Queen v.
Hinton, where an Information for carrying Salt with-
out a Permit, &¢. was pardoned, being only confe-
quential defrauding.

143 Rex v. Blundell. Nov. 18, 1721.

A ncwf}(— HE Attorney General moved, that the Clerk in
ot ] . : .
;cu“lﬁﬁgn o Court might have Liberty to new-ingrofs an

dered to be - Extent and Inquifition thereon, which were loft:
engroffed

trom the  ZVora, The Sheriff had the Minutes of what was

Lace

Minutes t2- found by the Jury figned by the Jury, and this was

}s(xe]:r% ot compared to the Cafe where a Perfon had, in a falfe
Joned ke Name, taken a Record from Pickering the Affociate
original Ex- i the Ouxford Circuit; they permitted a new Poffea
{;?;éﬁ to be made from the Minutes in his Book : There
had been made out a Pendition: exponas upon the
Copy of the Extent and Inquifition that were loft;
and there being a Confent for Blundell, a new Ex-
tent, &%. was ordered to be ingrofled, diffentiente

Mowzmgue. Harwood
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Harwood ~v. Faulke & Rawley. Fage
Nov. 18, 1721.

I AULKE and Rowley feifed a Parcel of Goods in Writof Ap-
the Hands of Harwood the Cambridge Carrier; gi}iﬂ};@&y

the Seifure was made in September in 1720; Part of the (Goods

the Goods were appraifed in Michaelmas Term in the® d

Name of Faulke only; and condemned the laft Day

of that Term, and the other Part returned in the

Writ of Appraifement in Hilary Term following, in

the Name of Rawley, and condemned the laft Day

of that Term. Harwood entered his Claim in the -

Book of Appraifements before Condemnation, and

afterwards fearched the Writs of Appraifement, but

found no Writ in the Names of Faulke and Rawley,

nor any fuch Goods as {eifed, defcribed in any Writ

ot Appraifement. By the Order 1ft Nover. 1715, It there 5s

(which wide) they fhould have returned but one Writ put one Sei-

of Appraifement, and the Species of Goods fhould Goodsought
have been particularly defcribed, which was not done ;12"&}’;:“;?
in this Cafe; and therefore it was now moved by Sir Appraife-
Conftantine Phipps to {fet this Condemnation afide, all ?eiﬁf;b;,“;f,
this Fa& appearing upon the Mafter’s Report: No{a, certainly,
Before a Writ of Appraifement returned, the Claim fendant may
after a Seifure muft be entered in the Book in the fong:"]’t"i‘;h;’i‘s
Office; but after the Writ returned, it muft be in- Cuim, o-
dorfed on the Back of the Writ; but Harwood could e an
hever be able to do this, becaufe no fuch Writ could fhall go a-

. gainft the
ever be found. Upon a Seifure there ought to be an o,
Information, which in itfelf is a fufficient Notice;
but here was no Information, and confequently there
could be no Condemnation on the Roll: In this Cafe
the Goods were condemned and {old, and one Moiety
paid to the Crown, and the other to the Officer;

but however, upon the Circumftances of this Cafe,
A a the
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the Court thought, that Harwoed ought not to be
without Remedy, and therefore ordered the Apprai-
fers to fhew Caufe why the Condemnation fhould
not be fet afide, and why there fthould not go an
Attachment againft them. Mr. Attorney General of
Counfel for Faulke and Rawley.

145. Clarke & al’ v. Clarke. Nov. 20, 1721.

Specific Le- HERE Jewels are devifed as a {pecific Legacy,
applied to yet they fhall be applied to Payment of Debts
pay Debts in

B e upon fimple Contraét (if the reft of the perfonal
real Eftate.  Eftate falls fhort) in Eafe of the real Eftate *. Mr.
2%3;.’66815, Hungerford for the Plaintiffs; Mr. 4rés for the De-
739747. fendant.

146.  Baker & al’ v. Sweet. Eodem Die.

'I;it}ie VI\)’ool' N this Cafe it feemed to be admitted, that Wool
O 2INDS

fhall be paid, =~ Of Lambs fhall pay Tithes, though the Lambs had

nd Tithe : : .
for Agih paid Tithes two Months before ; and that there ought

ment of  to be paid Tithe for the Agiftment of Yearlings, be-

o : : )
Yl ing a new Increafe. Sir Conflantine Phipps and Mr.

642. Bootle for the Plaintift 5 Mr. 274rd for the Defendant.

147. Shipton qui tam v. Newman.
Nov. 24, 1721.

Cofts allow- : : _
ed by the AN Information was brought upon a Seifure of a

Stat. 6 GéO. Parce .
Srat. 6 Geo 1 of Cocoa Nuts, and tried, and there was

isaverdia@ @ Verdi& for the Defendant, who brought his A&ion

on an Infor-

o e o againft the Officer for this Seifure of the Nuts, and
the Defend’.

* But not to make up Deﬁciency of other Legacies, 2 Salb. 416
. . 416, 1 Vern, 31,
And Q. Trotman v, Terret, coram Mafter of the Rolls, on Chieff{r Baron /?Zuns;a-

gue’s Will,
2 - alfo
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alfo fome Bags, which the Ofhicer took to carry away
the Nuts 7z: This A&ion was tried in the Court of
Common Pleas, and there was a Verdi& for the
Plaintiff : And Lord Chief Juftice King was of Opi-
nion he might have his Cofts and Damages below tor
the Bags, but for the Nuts the Officer was acquit-
ted, being included in the Information; and the De-
fendant in the Information having a Verdiét thereon
for him, his proper Remedy was to move this Court
for his Cofts on the Stat. 6° Geo. cap. which he now
did by his Counfel Sir Conflantine Phipps, but was
oppofed by the Attorney and Solicitor General, who
infifted that the A& never defigned the Party a dou-
ble Remedy, but only gave him his Eletion to bring
his A&ion, or have his Cofts, but not both: But
Curia contra’y for though he has joined the Nuts in
his Acion, when he might have brought it for the
Bags alone, zhat fhall not preclude him of the Satif-
faction the A& gives him: And Baron Page faid,
that if the A&ion had been brought for the Nuts
alone, and Damages had been recovered, this Court
would have allowed Cofts on the Information, be-
caufe we ought to do right, though another Court
does wrong ; and the Party could not, in that Cafe,

have had Judgment. . (abfente Mountague).

Baker v. Sweet. Nov. 27, 1721. 148.

DE POSITIONS taken in a Caufe in Chancery Depofitions

. . R . . in a former
in 16735, relating to Modus’s now 1n Difpute, Caufe, be-

to eftablifh thefe Modus’s, wherein the Occupiers of tveer the

. . . o . fame Parties,
Land in this Parith were Plaintiffs, and the Impro- and for the

priator (who was the Provoft and College of Eaton) f‘;‘r’:enﬁag_
and the Vicar were Defendants; but the Impropriator lowed to be

‘read where
Iffue was not joined in the former Caufe. 2 Med, 229. Hard. 22, 472. Ante PL 84. Carth,

181. 1 Vern, 413.
had
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had never anfwered, and there was no Replication to
the Vicar; and therefore it was objected, that thefe
Depofitions could not be read; for that Modus’s be-
ing to affeét the Inheritance, the A of the Farmer
{hall not bind, unlefs the Impropriator or Landlord
be made a Party, and Ifflue be joined as to them:
And per Curiam, They eannot be read ; and the Bill
and Anfwer upon thefe Occafions muft be produced
to make the Depofitions Evidence in another Caufe,
to thew that it is between the {ame Parties, or thofe
under whom they claim; and, 2dly, that it is the
{fame Matter that is now in Iffue, (@bfentibus Price &
Mountague.) Sir Conflantine Phipps for the Plaintiff ;
Mr. W ard for the Defendant.

140. The Attorney General . Gradyll & al.
Nov. 28, 1721.

Powe. IN a Marriaig’e Settlement there was a Power for
Colerdor 1 1William Dickenfon (who was thereby made Tenant

whether it for Life) to make Leafes for three Lives, or twenty-
can beexe one Years ; W illiam Dickenfon makes a Leafe to Tru-
Benefit of ~ flees for ninety-nine Years, if he fhould fo long live,
the Crown . . .
after Atain- 1 Order for the Payment of his Debts ; (NVora, This
g of High was not by virtue of his Power) and in the fame
" Deed he conftitutes the Truftees his Attornies to
make Leafes for three Lives, or twenty-one Years,
purfuant to the Power in the Settlement. Z77/liam
Dickenfon is outlawed for High Treafon, and the At-

torney General now comes into this Court to compel

the Truftees to exccute this Power vefted in them, by

making Leafes for twenty-one Years, or three Lives, to

fuch Nominees as the Crown fhall appoint, and in-

{ifted upon it, that this was a Power transferrable, and

fince the Forfeiture ought to be executed for the Be-

nefit of the Crown, and cited More 612. 1 Fenz, 138.
4 Sir
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Sir Tho. Fones 110. and Lib. 7. Englefield’s Cafe. But Lib. g, 76,

to this it was anfwered, that where a Power is colla- f;;m‘ 429
teral to an Eftate, there the Alteration of the Eftate 2 Ro. Rep.
does not affe& it; but where the Power arifes out of §35, -
the Eftate, any Alteration of the Eftate will fufpend Mildmay.
it for fo much; and if the Alteration be total, will 560, p_bxr_'
totally extinguith it, Hard. 41o. But nmoa, the b8 7%
Counfel for the Defendants feemed to differ, whether > 7
this was a perfonal or a collateral Power; but all in-
fifted, that the Authority given to the Truftees to
a& as Attornies, was deftroyed by the Attainder of
William Dickenforn :  Price and Page Barons were
clearly of Opinion, that- by making the Leafe of
ninety-nine Years the Power was f{ufpended, and
William Dickenfor had nothing left in him, but a
Reverfion during his Life after ninety-nine Years,
and the Power of Attorney can fubfift no longer than
the Power of William Dickenfon himfelf, which is
gone by the Attainder: And the Attorney General
took nothing by his Motion (bezfitante Lord Chief
Baron Bury; abfente Mountague) *. Mr. Attorney
General and Sir Conflantine Phipps pro Rege; Serjeant
Stevens, Serjeant Reynolds, Mr. Fazakerley and Mr.

Bootle, for the Defendants.

Hufe v. Lawes. Dec.§, 1721. 150.

' IPON Exceptions to the Mafter’s Report, the f)"fgg‘ms
Court would not permit them to go into any ftersReport.
Exceptions as to any Matter not objected to, before g)‘;‘;el:f;‘ be

the Maﬁer . thatwere not
objeéted to,

before the

* But compare this Cafe with Englefield’s Cafe, and fee the Difference. Mafer.

Bb Borrett
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151, Rorrett v. Gomeferra. Dec.7, 1721.

Parol Agree- ¥ITL.L, to have a Difcovery of a Parol Agreement

E;TZZ{%J“ for the Sale of Copyhold Lands, and whether
pyheldlands the Defendant did not pay 200/ Part of 23004
Exccution, being the Purchafe Money, and if the Plaintift did
not give the Defendant a Note, acknowledging the
Receipt of the faid 200/ in Part, &. and thereby
alfo promifing to make a good Title, &¢. and whe-
ther the Plaintiff did not bring his Writings before
the Defendant’s Counfel, who approved of the Title,
and to have a {pecific Performance. The Defendant
pleads the Statute of Frauds and Perjuries to the
whole Bill, it being a Parol Agreement, but over-
ruled per totam Curiam *. This Caule afterwards,
May 31, 1722, came to a Hearing; and though it
was obje&ted for the Defendant, that this was within
1Vern. 364, the Statute of Frauds, &c. that it was an hard Bar-
:g;f B9 gain, and ought not to be carried into Execution in
2Vern.200, Equity, being (as they pretended) 1300/ more than
Bler inCan, it was worth ; yet upon Proof of the Plaintiff’s Side
526,561 that there was no Fraud, that it was worth 2335/
that the Defendant had done feveral A&s of Owner-
{hip, as ordering in Bricks, fithing in Ponds, &’.
and had made frequent Promifes, &c. There was a
Decree for the Plaintift per zotarz Curiam, viz. Lord

Chief Baron Mountaguye, Barons Price and Page.

* Quere, If Copyholds are included in the general Words of an A&. Haydon’s
Cafe, Lib. 3. and Hard. 433. How far a Court of Equity will carry a Parol
Agreement in Part executed, into a full Execution, vide 2 Chan, Ca. Leake v.
Morrice—Hatton and Gray—And thefe Cafes lately decreed in Chancery, but net
yet in Print—Lyffer v. Pycrofie—DBands v, Amburfi—=Seagood and Gold,

Zaylor
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1aylor v. Crompton & al. Dec.§, 1721. 152.

HIS was a Bill brought by the Vicar of Madely B‘}fora ]
in the County of Salsp, who was endowed of c;ﬁi”;;é’ °
the Glebe, to have an Account againft the Defen- I‘;;‘iirug‘,e
dants of what Quantity of Coals were dug, and got Glebe, and
by them, by a Work carried by them through a jeich whe-
Foot—way under his Glebe, and alfo to have Satisfac- not proper at
tion for the Cosl, and alfo prayed an Injuncion to %Lev 10,
ftay the Works. The Defendants an{wered, but at
the Hearing infifted, that this was a bare A&ion of
Trefpafs ; and though the Plaintiff might be intitled
to a Difcovery *, yet he ought not to have Relief, * Q.1 Ver.
for that the ‘Qz)zamum of the Coals might be afcer— Fird. 182,
tained by a Jury, or if difcovered by the Anfwer,
they could afcertain the Damages more properly than
this Court; and of this Opinion zhe Court were at
firft, but afterwards would not difmifs the Bill abfo-
lutely, but retained it ’till the Plaintift had afcer-
tained his Title at Law: The Reafon feemed to be,
becaufe there were feveral Defendants Copartners in
thefe Works, fome of them Executors, and fome
Adminiftrators, and the Plaintif would be under
great Difficulty in proceeding intirely at Law for the

Damages.

DE
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153. The Attorney General v. Snow.
Jan. 29, 1921.

Pleading NOW was Surety for one of the Clerks of Mr.

ouble to In-

formation of Pauncefoor (Cathier of the Excife) and entered

Debr. into a Bond for that Purpofe; now upon an Infor-
mation of Debt upon this Bond it was moved by
Mr. Bootle, on the Behalf of the Defendant, upon
the Statute for the Amendment of the Law 4° & 5o
Anne, for Leave to plead double; that is to fay,
Non eff fattum, and Conditions performed, which
was granted : Quod nota; for quere, firft, if the Sta-
tute extends to this Cafe of the Crown; and, 2dly,
the Pleas feem contradi&ory. ’

154 Warwick qui tam v. Rawlins.
Feb. 1, 1721

"l;z?oi*s‘f“‘ q Seifure was made of feventeen hundred Pounds
upon one Weight of Tea on the 16th of December laft;
Tes . the Officer took away Part of the Tea at that Time,

2 and
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and fealed down the reft of the Cannifters, and came Videstt. 18
another Day and took away the fealed Cannifters ; Eliz. cap. 5.
upon this two Writs of Appraifement iffued, and

two Informations were filed upon this Seifure: And

it was moved by Sir Conflantine Phipps, that the Sei-

{ure being but one in Point of Law, there ought to

have been but one Information and one Writ of Ap-
praifement ; and therefore the former ought to be fet

afide; and of this Opinion were Lord Chief Baron

Bury and Price, otherwife the Defendant would be

doubly grieved, obliged to give double Security, and

liable to double Cofts; but this being oppofed by a

Bidder, Mountague and Page Barons were of another
Opinion ; fo no Rule was made. Noza, Feb. 23. it

was moved for Cofts againft the Seifor for not going

on to Trial ; in which the Court were divided, being

on an Information of Seifure, though they {aid it was

ufual in Cafes of Devenerunt.

In Cam’ Scacc’, Feb. 1, 1721. I5c.
The AttorneyGeneral v. Stannyforth&al,

AN Englifb Information was brought by the At- Partners in

torney General, fetting forth that NVicholas Skin- ?ﬁ;ﬁcﬁ"ﬁ';f

ner in the Year 1710, for himfelf and Company, themisliable

imported one hundred and feventeen Tons, and one ool {é’fty

hundred and thirteen Gallons of Galicia Wine, and p !¢ Kine.
.. . oft P1. 246,

upon Application to the Cuftomhoufe obtained «

Sight 5 in purfuance of which the Officers appointed

to view certified, by Indorfement on the Order of

Sight, that thirty-three Tons were {o damaged, as

to be only fit to make Spirits or Vinegar, and funk

one Third in Value; the Agent of Skinner entered

the faid Wines for Skinner and Company in the Cu-

ftomhoufe, and by a Miftake of the Clerk in the Of-

Cc fice,
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fice, the whole thirty-three Tons was allowed for
Damage, though no more than one Third of the
thirty-three Tons was intended to be allowed by the
Commiflioners ; fo that the Crown was, by this Mi-
ftake, defrauded in its Duties five hundred and thirty-
five Pounds; and the Dilcovery being made about
the Year 1715, this Information was not brought till

Term, which prayed that the Defendants (be-
ing five) might make good this Deficiency ; and the
Court decreed accordingly, that though the Impor-
tation and Entry was only by Skinner, yet all the
Partners, who were fo at the Time of the Importa-
tion, were liable in the Whole to the Crown; and
the Decree was drawn up, that the Defendants {hould
pay the faid Sum to the Crown, as Mr. Attorney Ge-
neral thould think fit. Noza, Skinner became a Bank-
rupt in 1715, and Richards, one of the Defendants,
was Affignee, and infifted in his Anfwer, that he
had long ago made a Diftribution of all the Effe&s
of Skinner to the Creditors, {fo that he had nothing
left in his Hands; and as to him the Court were in
fome Doubt, and took Time to confider, whether
this Sum of five hundred and thirty-five Pounds, oc-
cafioned by this Miftake, was a Debt {o vefted in the
Crown, that the Aflignee could come upon the Ef-
fe&ts {o diftributed, or whether the King is bound by
the Statute of Bankrupts.

156. Greenaway v. The Earl of Kent.

Timber-  FITLL was exhibited in 1704, by the Vicar of 77/~
20 Years Jord in the County of Hereford, fetting forth
gm’li’ u¢ that the Defendant was poffeffed of a Coppice called
cgt?ndPE:orl(i— 7‘732 Chace, and other Wood-land within the faid Pa-
‘alicr nor, Ti{D, and to have the Tithe of the Wood cut down,

and Bark, and infifted that if any of the Wood was

above
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above twenty Years Growth, yet the fame were but

fome few Poles growing /parsim from the Stubs or

Stocks of other Trees, and not fit for Timber, but

only for Fire- wood or making Laths, and were ac-
cordingly fold to the Iron Maf’cers, who ufed the

fame for Fuel at their Furnaces: The Defendant in

his Anfwer infifted, that the Woods, &c. confifted

of an innumerable Quantity of Timber-trees, of Oak

of thirty Years Growth and upwards, and alfo of
Coppice and Underwood under twenty Years Growth,

that he caufed the Timber-trees (which he hopes to

prove were above thirty Years Growth) to be ftripped

and the Bark to be perked by itfelf, and fo delivered

to the Buyers, and the Timber-trees to be fallen, and

the found and merchantable Parts thereof to be fold Vide2Leon,
by the Country’s Ufe, and the Parts rot employed 79

in the Defendant’s own Affairs for Building and Re-

pairs, and the Lops and Offal he caufed to be fized Lib.1. Lif-
into Billets, and ranked and corded by itfelf apart s‘iiv\isjg,?es
from the Coppice-wood, and delivered the fame to b
Iron Maiters, and mﬁﬁs that the Timber-trees were 640.
free from the Payment of Tithes: But the Court 1sid. 300.
decreed, that all the Wood above twenty Years flf;l,’ 280,
G*owth (as well as Underwood) cuz and corded, and Palm. 38.
the Bark ftripped from the fame, fhould pay T 1thes,

but that no Tithe was due from fuch Wood above
twenty Years Growth, nor of the Bark thereof, which

was 7ot corded. Nota, This Decree was cited by the

Court, and plainly makes Timber-trees above twenty

Years Growth tithable, if cwz and corded for Fuel,

per Lord Chief Baron Bury, and Price and Swith

Barons.

Nota, Inter Buckle & Vanacre, Feb. 20, 1692. Upon a Bill for Tithe-wood in
Erith in Kent above twenty Years Growth, Part ufed for Timber, and Part made
into Billets and Faggots, refolved that the laft fhall pay Tithes, for the Trees teing
above twenty Years Growth alone will not privilege them, but bz Ufe, The fame
Refolution was in 4¢om and Smith, which was reheard and revievied, and Frankiin
and Fones, in 1684, and Cowper and Layfield.

In
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157. In Scaccario, Feb. 9, 1721.
Mead v. Wyndham.
Nonaflump- 471y g R 1T 4 TUS affumpfir for Goods fold and de-

fit infra fex .
Annos livered ; the Defendant moved, that upon bring-

‘f\?ﬁﬁiﬁ wer ing {ix Pounds into Court it might be ftruck out of
lé’:;’rgthtg:t the Declaration, &c. and afterwards pleaded Von af-
fet afide. Jumpfit infra fex Apnos: It was now moved by Sir
Conflantine Phipps, that the Plea might be fet afide,
and the Defendant be obliged to plead the General
Iffue, which the Court ordered accordingly, the
bringing the Money into Court being a fort of an
Admiffion that the Promife was within fix Years:
Then Mr. Bootle for the Defendant moved to with-
draw his Money out of Court, it being in the Ma-
fter’s Hands and in the Power of the Court; but

that they would not permit.

158. Crawford's Cafe. Feb. 10, 1721.
Compofition R 41 FORD {eifed a Parcel of Hippocociana upon

after Licence .

obtained,and ~ the 23d Day of Seprember ; in Mickaehnas Term

then moved following Crawford toock a Writ of Appraifement,

Fine rated, and Hyaz put in his Claim and gave Security: A

{,’;ttggﬁg’{ff' Letter of Licence was granted to enable Crawford to

der, compound with Hyam ; and upon an Affidavit made
by Crawford that the Compofition was made, it was
moved by Mr. Foley, that the Fine might be rated,
there being no Collufion between the Officer and the
Claimer, and the Compofition having been at one
Third according to the Rule: But this Motion was
oppofed by Mr. 774rd on Behalf of the Bidder, who
had been at fome Expence; and the Motion was de-
nied per Curiam.

3 Monkhoufe
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In Scaccario, Feb. 10, 1721.

Monkhoufe v. Hutchinfon. 150,

BOND was entered into to the Plaintiff by her Plea of Mif-

nomer in the

Name of Elizabeth, in which Name the A&ion phintf’s
was brought; the Defendant pleaded in Abatement, Ghriffian
that the Plaintiff’s Name was I/abe/, and not Eliza- afideasa
beth : But upon Motion this was fet afide as a tham fham Plea,
Plea, per totam Curiam. RQuere the Difference as to
the Time allowed for pleading in Abatement upon a

{pecial KQuo minus.

| .‘T he Mayor of Bofton v. Fackfon & al. 6o
Feb. 21, 1721.

BI LL for Beaconage (i. e. a Duty, for fetting up Bl for Bea-
Lights for the Benefit of Navigation) which the ng
Plamtncf claimed by Letters Patent ; the Defendants proper at
admit they had paid this Duty, but infift they had Law.
paid it in their own Wrong: It was objeced by Sir
Conflantine Phipps for the Defendants, that this was

proper at Law, and the * Cafes in the Margin were

cited. On the other Side was cited by Serjeant Cle/~

Jbyre the Cafe of the City of London and Pallifter,

Mich. 1721; to which it was an{wered, that the

Court retained their Bill, becaufe there had been Pre-

cedents of {uch Bills by the City of London, and their

Ufages and Cuftoms are confirmed by A& of Parlia-

ment, and they had aifo afcertained their Title at

Law; and the Bill in the prefent Cafe was difmiffed

* Difney v. Robertfon, ante Pl. 64, Harding v, Ange, Trin. Sittings, 1719.
City of Exeter and Bond, Hil. 1718. i
Dd by
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by ¢bree Barons againt Mountague, who thought that
where a Matter extended to feveral Perfons, and was
of little Value, a Court of Equity ought to take Co-
nufance of the Matter to fave Trouble and Expence.

t61.  Pocock v. Titmarfh. Feb. 21, 1721.

& TILL for Tithe of Houfes not within the City of

Soarhwark, ~ Lonmdon, and {o not within the Statute 37 Hez. 8.

I%irb'é:;m. It was admitted by the Plaintiff, that this Demand

Hob. 0. was againft common Right, and he did not alledge

Dr.Leyfield. 1,7 Payment to'be either by Cuftom or Prefcription,
but that this was the only Provifion for St. Szviour’s
Southwark, in Right of which Church the Plaintiff
claimed : It was proved that the Houfes in the Parith
had, fince the Year 1653, generally paid twelve Shil-
lings per Annum ; but no Proof that the Defendant’s
Houfe had paid for twenty-five Years, but by one
fingle Witnefs; yet the Court decreed an Account
without dire@ing an Iffue.

t62.  Rex v. Barnfield. Feb. 22, 1721.

ﬁ f;ifg’tf)’r‘l UPON an Outlawry againft the Defendant’s Huf-
upon an Ex- band there iffued an Extent, and an Inquifi-
Outlamry, tion was taken thereupon, which finds that the Huf-
that SZZVI::; band was feifed of the Lands 77 Right of his Wife,
Rdead,wich- and in Fure fuo: The Eftate was feifed into the
f’;*,if{ff{{‘g‘ King’s Hands; the Defendant pleads as Tertenant,

allowedtobe that her Hufband died the Day of Q&ober,

well enoueh and prays that the King’s Hands may be amoved,

want, and fhe reftored to the Pofleflion and Perception of

Rex v. Hun- he P A ith . .

gerford.  tn€ Profits, without fetting forth any Title. It was

butw. Rep. infifted by Mr. Probyn pro Rege, that it ought to ap-
pear upon Record, that the Defendant has a Title,

1 before
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before the King’s Hands can be removed: before the

Stat. 29 and 3¢ Ed. 6. cap. 8. when the King’s Title

was found, there was no Way but by Petition; but

that Statute gave a Traverfe; now this Matter being

traverfable, the Party ought to fet forth a Title, that

fuch Title might be traverfed. But it was anfwered

by Mr. Foly for the Defendant, that where the

Crown is intitled only to the Profits, to plead as 4Inft. 215,
Tertenant is fufficient without fetting forth a {pecial Hard. 58,
Title, and an Inquifition upon an Outlawry is not 3g; 4os.

an Office of uzitling, but of Inffruttion only; and ?géf';°b°
er totam Curiam, the Plea was allowed, it being the el

ufual Method of pleading the Death of the Party out-

lawed ; and upon Afhdavit of the Fa& the Attorney
General ufually allows the Plea, which is the moft
fummary Method, there being after the Party’s Death

no Title fubfifting in the Crown.
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163, Rex v. Blunt Widow & Asfield Widow.
April 14, 1722,

Whether the () T LI7/VT made a Mortgage for Years to Atfield for

?l;le ﬁ‘i; fifty Pounds, of which eight Years were to come;
for Years  Blunt was waived, and a Capias utlagarum iflued,
Outawry. and an Inquifition was taken thereupon in Decerber
1720, and this Term for Years was found and {fold
by virtue of a Venditioni exponas, which iflued in-/Vo-
Lib. 7. Sic vemmber 1721, and was returnable 7z offabis Santti
T.Cecl Hilarii; but no Notice was given to the Mortgagee,
who was not in Pofleflion (the Intereft being regu-

Mortgagee larly paid): It was therefore now moved by Sir Cozn-
of a Term,

O e flantine Phipps and Mr. Ward on the Behalf of Az~
fhall be per- fie/d the Mortgagee, that the might be at Liberty to

g;é;tj‘iotzn plead to the Inquifition, not having had any Notice,

Inquifion - and for that if the was to bring an Ejeétment, in that

on an Out-

lawry againft Action they could not try the Validity of the Inqui-
all\ft::ttglj‘ege"” fition, for the Term is bound by the Inquifition,

Term {ond and {eifed into the Hands of the Crown, and the
thoni e King’s Title fhall not be contefted in an EjeGment ;
ponas. and therefore Asfield will be without Remedy, unlefs

fhe be permitted to plead. In Anfwer to this it was
faid
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faid by Mr. Bootle, that the Inquifition itfelf was

Notice in Law, and this Method propofed weuid

tend to defeat Purchafers for a valuable Confidera- -

tion, who have Title by virtue of the Sale by tie

Sheriff.  (But nota, here the Mortgagee never was in
Pofleflion, {o could not take Notice of the Proceed-

ings upon the Inquifition.) And it was alfo farther If a Vendi-
objected on the Behalf of Atfield, that the FVenditioni gy mii

- ought toiflue
exponas was void ; for by the Outlawry the Profits forSele of a

Term found

only are forfeited to the King, but the Sheriff has upon an
{fold the Term itfelf: And this was a Doubt with the Outlawry,

Court, whether the Sheriff can fell a Term upon an an %nx]{er??
Outlawry, as he may a Chattel Perfonal, and as he i:‘edn{“dg‘
alfo may a Chattel Real upon an Extent or Judgment; Dyer 223 b.
the Court {feemed inclined to permit Asfield to plead, PotPl. 293,
but referred it to the Deputy to ftate the Fa&, that

they might more fully confider the Matter.

Goddard v. Keeble. April 19, 1722, 164

ILL by the Re@or of Caffle Eaton in the County Modus’s dif-
of Wilts for Tithe; the Defendant infifts upon %mei;i:g
{everal Modus’s; firft, Three Pence for every Milch mentioned
Cow in lieu of Tithe Milk; 2dly, Three Pence for able, T
every Lamb yeaned in the Parith (but this was given

up as too rank, for ten three Pences amount to the

prefent Value of a Lamb); 3dly, One Shilling for a

dry Cow and Ox depaftured, &¢. 4thly, One Penny

“for each dry Sheep not fhorn in the Parith; sthly,

Three Pence for every Colt fallen. It not being al-

ledged at whar Time thefe Modus’s were payable, the
Defendant was decreed to account. Vora, 1 believe

this is the firft Inftance in a Court of Equity that
Modus’s were difallowed upon this Reafon *.

* Therc was the fame Refolution in Pemberton and Sparrow € al’, Fune 7,
1722.—And in St. Eloy and Prior, Feb, 3, 1723-4, upon the fame Reafon the
“Time not being mentioned, and in feveral Cafes fince that Time.

Ee B orwich
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165. Warwick qui tam v. White.
April 21, 1722
- Commiffo- PON the Stat. 6° Geo. Regis, cap. which gives.
cife hall be Jurifdi¢tion to the Commiflioners of Excife to
held fhrictly

e e Loy cOndemn forfeited Goods therein mentioned, this
of 8tat. 6G. Court will hold them very ftrictly to the Letter of
:’}V]l;;;hﬁ‘rvf the A&, fince it breaks in upon the ancient Jurif-
dition.  diétion of this Court; and in this Cafe a Writ of
Delivery was granted for Goods {eifed by their Offi-
cer, upon giving Security, it appearing in the Infor-
mation before them, that the Goods were removed
from one Port to another without a Permit, which is
an unlawful Importation, and therefore not within
their Jurifdition. Serjeant Stevens, Sir Conflantine
Phipps, Mr. Ward and Mr. Brown, for the Writ of

Delivery ; Mr. Attorney and Solicitor General comsra.

166.  Dollor Bennett v. Treppas & al.
April 26, 17922,

E;‘j}i;’fn ILL by the Vicar of Cripplegate for two Shillings
Iéi’&iﬁ’;ry and nine Pence per Pound, according to the
Paymentsfet Rent of the Houfes, purfuant to the Decree and
vpagainftit gat. 37° Hen. 8. and to fupport the Jurifdi&tion of

this Court (the Statute giving Power to the Lord
Hard 115 Mayor of London to determine, &.) the Cafes in
Lit. Rep.  the Margin were cited : Several Inftances were given,
Degye gs1. Where the two Shillings and nine Pence per Pound
ga(t:?rnﬁg- had b?en decreed ; as the Cafe of Sz. Bride’s, Townley
Heb 1i V. Wilfon, Mich. 1705 5 Sawyer v. Montford, 1694 ;

Grant v. Cannony, Mich. 5° Gul. & Mar. Sheffield v.

Serjeant, 16585 St. Swithin’s, Humfreville v. Plum-

fred 5 Aldgate Parifh, 21 Car. 2. But the Difficulty

in
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in this Cafe was, that here appeared to have been Scort .
aid from Time to Time {everal Payments, as ten :Zg”g;”thi?’
Shillings for 7.’s Houfe, fix Shillings for Borfests’, and Decree Bock
four Shillings for #Zhichett’s, and the Charges in the ii'afsjzcjcac,
Vicar’s Books appeared to be the fame, thcugh in Scudamore
fome of them the Payments {fometimes varied, and ﬁjﬂ‘g%
the Right of the Vicar cannot be deftroyed, but by in Scace’
an uniform, conftant Payment. (See the Statute.)

This being a Thing of great Confequence, the Court
took Time to confider of this Decree.

In Michaelnas Term, O&. 26, 1722, the Court
gave Judgment: Baron Price, That there ought to
be a general Decree for the Plaintiff; Mountague,
Page and Gilbert direéted an Iffue to try whether
there had been fuch cuftomary Payments as was fet
up by Defendants; and a Verdiét was for the De-
fendants. From this Decree Do&or Bennettr ap-
pealed, and the Decree was confirmed.  Sir Conflan-
tine Phipps, Mr. Ward, Mr. Edlin and Mr. Bootle,
for the Plaintiff; Serjeant Cheffbyre, Mr. Fazakerley,
Mr. Brown and Mr. Bunbury for the Defendants.

Lady Carrington v. Cantillon & al.  167.
Eodem Die.

AN TILLON fenior‘ and Hughes were Partners Service of

in France ; Cantillon fenior withdrew, and put in 2P="

upon one

his Nephew, a Child of eight Years old, into the Partner here
Partnerthip: A Bill was preferred againft the two soomed good
Cantillons, Hughes, and Lady Herberz, to have an Ac- Partner in
count of ninety-three Aé#ons and eighty Primes de- .
pofited in Cantillon’s and Hughes's Hands, as a Secu-

rity for Lady Herbers : The Deftendant Cantillon {e-

nior, in his Anfwer admits that he is Agent for
Hughes ; and it was now moved by Serjeant Pexngelly

Oon
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on the Behalf of the Plaintiff, that Service of the
Subpana upon the Cantillons, or their Clerk in Court,
may be deemed good Service as to Hughes, who was
then abroad in France; and per totam Curiam, the
Service was allowed ; as was done in the Cafe of
Furnes v. Lawes, the Service on the Brother fere be-

ing allowed, Mr. Jobn Lawes being in France. Ser-
jeant Che/jbyre for the Defendants,

168, Baker v. Planner & al’. April 28, 1922.

Exception ILL for Tithes; Exception taken to the Anfwer,

allowed for

not fetting that the Defendant doth not fet forth Quantities
forth Quan- gnd Values: The Defendant {ets forth what tithable

tities and

values of  Matters he had, and fays, he had no other tithable

Ec’f}l’ae;f” Matters whatfoever. Barons Price and Page thought
this infufficient, and that he fhould have fet forth
particularly, that he had not fuch and fuch Things
as charged in the Bill ; and upon their Opinion the
Exception was allowed. (But mora, this feems very
extraordinary and contrary to the conftant Method of
drawing Anfwers.)--—-Baron Mountague thought it
would be well enough, if the Defendant fays, he has
no other tithable Matters in the Bill mentioned.---
But 7ota, then it might be thought infufficient, if
there were (as is ufual) a Charge in general in the
Bill, that the Defendant had divers other tithable
Matters.

169. Fotheringham v. Mozato & al.
May 10, 1722.

A Note gi-

pon o 2 PON a Motion for an Injun&ion upon a Souzh-

tact is 2 Sea Contract: The Cafe was, that the Plaintiff

within the had given three Notes for the Payment of the Mo-

Sut. 7 Geo. pey 5 it was infifted that this was a Contra@ neither

as well as a
Bond. 1 performed



De Term. Pafché, — 1722. | 109

performed nor compounded, within the Stat. 7° Geo.
and therefore ought to have been regiftered; and
Mr. Bootle who moved it, endeavoured to diftinguifh
this Cafe upon @ Noze from zhat of a Bond (which
had often been refolved to be a Performance or Com-
pofition) for that the Bond was a Specialty which
extmgm{hed the Contra&, but a Note is to be taken
as Part of the fubﬁfhng Contract ; but zhe Court
upon the firft Opening were clearly of Opinion, that
- thefe Notes being for a lefs Sum, were a Compofi-
tion, and denied an Injunction.

Ft DE
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May 25, 1722, Lord Chief Baron Bury being
dead, Sir Fames Mountague came up Lord Chief
Baron.

170. Pearce v. Penrofe & al. May 2§, 1722.

Injun&ionto : . .
q junclont T was faid by Baron Price, and fo admitted per

iff in his Curiam, That if a Bill be filed to quiet the
Pofleffon, Plaintiff in Pofleflion, &c. upon an Affidavit of Di-

may be mo-

vedforbefore fturbance, and the Bill being filed, the Plaintiff may

Service of ;
Subpoons to cOMe before Service of the Swépana to anfwer, and

anfwer.  move for an Injun&ion to quiet him in fuch Poflef-

fion as he had at the Time of filing the Bill.

171. The Bifhop of Lincoln v. Sir W.Ellis &al.
May 28.

Qagfegvi_ PON a Bill for T.ithes, as Reétor of Barney in
dence, where the County of Lincoln; the Defendants infifted
the Leflee,

o not the that the Lands were Parcel of one of the greater Mo-
Impropriator nafteries diffolved by the Stat. 31° Hen. 8. A Decree

was Party,
was
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was offered to be read in fividence, wherein Sir 7ho-
mas Skipwith, Leflee of the then Bifthop of Lincoln,
was Plaintiff againft the then Tenants of the Land;
but it was objected to the Reading of this, for that
no Admiflion of the Leflee fhall bind him that has
the Inheritance, and who was no Party to the De-
cree : But by the Opinion of the Lord Chief Baron
Mountague and Baron Price, it was read, who faid
they fhould have made no Doubt of reading it, if
the Leflee had prevailed ; and therefore they faw no
Reafon why it thould not, fince he did not prevail :
But Baron Page was of another Opinion, and his
Reafons {feemed to be the better. Mr. #Zard for the
Plaintiff ; Serjeant Cheffbyre for the Defendants.

Armiger v. Clarke. May 28, 1722. 172

cific Perfor-

the Purchafe of Lands at thirty Years Value, ;. ccorar
whereupon five hundred Pounds had been paid by gcleshﬁ;r t};e
the Defendant in Part: There was a Memorandum Land, dit-
indorfed on the Articles, that the five hundred mfied, be-

caufe the

Pounds fhould be repaid, in cafe the Plaintiff did Lien or Re-
not make out a good Title by the Time agreed upon ¢ **
and fixed for that Purpofe. It appeared in the orreciprocal,
Proofs, that the Plaintiff’s Father, who was the
Perfon contra&ing for the Sale of the Lands, had
written the Defendant a Letter, intimating that he
could not make out any Title, the fame being in
Settlement upon his Wife, &c. And fo it appeared
in the Proofs, that the Plaintiff’s Father was only
Tenant for Life, and confequently the Son, who was
now Plaintiff, would not be concluded by his Father’s
Covenant ; and fince the Lien is not reciprocal, it
ought not to conclude in a Court of Equity, where2Mod 8.

alfo

BI LL for the fpecific Perforxﬁanec of Articles for Bill for afpe-

I
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alfo a Writing under Hand has the fame Confidera-
tion, as a Writing under Hand and Seal, and there-
fore the Letter f{hall be taken to be a Waiver of the
Articles: It was alfo infifted upon for the Defendant,
that this was an hard Bargain, and a Court of Equity
will relieve not only againft Fraud and Circumven-
tion in an Agreement, but alfo againft an Hardfhip ;
in the firft Cafe they will fet the Agreement afide;
in the {econd, they will only not carry it into Exe-
cution. The Bill was difmiffed per zozam Curiam,
chiefly upon this Principle, that the Remedy was not
mutual. The Lord Chief Baron took this Difference,
if a Man comes for a fpecific Performance as to the
Land itfelf, a Court of Equity ought to carry it into
Execution, becaufe there is no Remedy at Law ; but
if it is to have a Performance in Payment of the
Money, they may have Remedy for that at Law.
Siv Conflantine Phipps for the Plaintiff 5 Serjeant Che/~
Jfbyre and Mr. #ard for the Defendant.

173, Foflin v. Brewett. May 30, 1722.

Refiduum, MAN makes his Will, and after feveral Legacies

hen it {hall . . . .
;f) o the devifes the Reft and Refidue to his Wife during
nextof Kin, her Life, and dies; fhe makes her Will, and devifes

Executor. t0 the Defendant, and dies; he pofiefles himfelf of
2 X‘”‘"‘ms her perfonal Eftate, and alfo of the Refidue of the
1 Willams Hufband’s perfonal Eftate: The Plaintiff, as next of
i & Kin, prefers his Bill for a Diftribution of the Refidue
;Z;érn-675 of tche Hufband’s perfonal Eftate, which was only
Rep. of Ca. devifed to her for Life; and upon this the long con-
?;E?:“Y, troverted Queftion arofe, whether a Legacy, being

given to an Executor fpecifically, did not exclude

him from the Refiduum ; and this Cafe having been

feveral Times argued, this Day Judgment was given

by
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by Page and Price Barons for the Plaintiff, that he
ought to have a Diftribution; Lord Chief Baron

Moum‘ague being of a contrary Opinion. "Mr. Cumyns
for the Plaintiff, |

Proffer v. Winfton. June I. 174.

HE Queftion was, whether Sunday {hall be ta- Sunday,
ken to be one of the Days a De fendant has to Jhether itis
plead in; Nota, Sunday is included in the elght Days Pa(yis 2 De-
for Notice of Trial: But the DiftinGion is between to plead hes
Matters in Pazs and Matters tranfaéted in Court; and 2Leon.206.
therefore in this Cafe the Plea was received. ]Vom,
This was an A&ion of Trefpafs, and the Defendant

pleaded the Locus in quo, &c. was Ancient Demefn.

Fune the gth, 1722. This Day Mr. Baron Gilbert
took his Seat as Puilne Baron.

Upton v. Coward. June 9, 175

vilege of an
of the Court of King’s Bench, was received per Att%,my of

totam Curzam, after Appearance by the Defendant, g’e If‘“gs
ad-

and Bail put in: Thefe Cafes were cited againft it ; mitted after

Dyer 33, 287. Hard. 316, 365. 2 Ro. Abr. 276, 5. (75w

—-Thefe cited for it; 3 Lev. Sir Geo. Dafbwood ; in.
Salk. 445, 545.

’ I 'HE Defendant’s Plea of Privilege as an Attorney Flez of Pri-

Gg. | In
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In Scaccario, June 9.
176. Morgan V. Skinner.

gﬁiﬂﬁlt IN Trefpals for taking duos Boves, the Defendant

jutifis for & juftifies for Toll ; upon Demurrer this Exception
Toll, and

need not fay Was taken to the Defendant’s Plea, that he had not
he gave No- giyen Notice how much the Toll was: But to this

tice how

much the it was anfwered by Serjeant Comyns pro Defend’, and

Toll was. . .
2 Lev. 224, holden per totam Curiam, that laying a Demand was

Lutw.377. {ufficient Notice of itfelf; and the Plea was holden
to be good.

In Scaccario, June 12.

177, Birchall v. Smethurft.

Provifo not 7 I "HIS was an Acion of Covenant upon an Inden-
%}:ﬁ'g%& ture of Leafe, for cutting down five Oaks, &.
theritisa The Queftion arofe upon thefe Words, Provifo that

Covenant or

a Condition, 1f the Leflee fhall commit wilful Wafte, then the

f%‘r’c') 220861' Leafe fhall determine and ceafe; upon a Demurrer

rRo. Abr. the only Queftion was, whether thefe Words, Pro-
518, c. 2,

2.6, vifo, &c. fhall be conftrued to be Words of Condi-

Dyer1s50.  tion or Covenant ; for if it fhall be taken to be a
1 Leon. 277.

»Tev. 116, Condition, then a Breach of Covenant is improperly
Tomly's C. affigned, and Judgment ought to be for the Defen-
40 Ed. 3.

fo.sb.” dant; of which Opinion was zhe whole Court; for
;)g;zzg:'{'f though a Provifo may amount either to a Condition

Cale. * o Covenant, yet that muft be, when the Intent of
saund. 5. C. the Parties leads to fuch Conftru&ion refpectively ;
1Lev.155. but there is no fuch Intention, nor any N eceﬁity here

to conftrue it a Covenant, for there were other Pro-

n

3 vifions
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vifions in the Leafe by way of Covenant, for the Bé—
nefit of the Leflor. Mr. Bootle (who demurred) for
the Defendant; Mr. Fazakerley for the Plaintiff.

Penny Executor of Penny v. Hoper. 178
June 21.

N a Bill for Tithes in LuéZor in the County of He- Title muft

be thewn in

reford ; the Plaintiff fets out his Title, that SiraBilfor
Herbert Croft being pofiefled of a long Term of Tithes,

Years unexpired of the great and {mall Tithes, de- f:l;eﬂiyd}er;e
mifed to the Plaintiff’s Teftator : It was .objected atPrpraten
the Hearing, that the Plaintiff had made no fufhi-

cient Title; for firft they had not proved Sir Herberz

Croft’'s Leafe, {o that it might appear whether his

Term was fubfifting or not; and if they had, zbaz

alone would not be fufficient, for they ought to have

fhewn (being a Lay Impropriation) in whom the Fee.

is vefted, and derived the Title from thence: And

the Court {eemed of this Opinion, but let the Caufe

ftand over with Liberty to amend *.

Baily v. Worrall. June 22. 179,
BI LL by Plaintiffs, as Leflees of the Re@or of Bill fora

. . - . ) ' P M f’
Winterbourn, for a Portion of great and. finall Tie in 4
Tithes in Stoke Gifford, being a neighbouring Parifh, neighbour-

ing Parith,

the Tenants and the Lay Impropriator, who claimed the Vicar of
the great Tithes in Stoke Gifford, were made Parties ; that Parifh

) muft be a
Party.
* At the Sittings at Serjeants Inn after 2ich. Term, 1722, this Caufe came
on again, and the Plaintiffs had amended their Title in Exhibits, by fhewing a
Leafe from the Impropriator to Sir Herbert Creoft : But it was otjected for the De-
fendants, that the Plaintiffs had not amended their Bill, and confequently had not
given the Defendants an Opportunity of controverting the Plaintiff’s Title; and

upon this Obje&ion the Caufe was again put off with Liberty for Plaintilfs to
amend, @, Cro. Fac. 318,

Lut
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but becaufe the Vicar of Stoke Gifford, who might bé
intitled to the {fmall Tithes, was not made a Party,
the Bill was ordered to be difmiffed ; but upon Ap-
plication ftood over with Liberty to an}end.

180. Lord Carlifle v.Wymondfel & al. June 2.

Notice of fi- ‘ I PON a Motion originally for an Injunéion ; it
iﬁgﬁﬁffﬁe was {ettled in this Cafe, that where you fhew

two Days  for Caufe that you have filed Exceptions ; they muft
c:norr:ozrjzl;’or be filed, and Notice given at leaft two Days befor.e
Iojunction. - the Motion, or the Injun&ion, upon that Reafon, is

not to be granted.

181.  Crawford qui tam v. Hyam. June 2g.

Fines, when Iy ' B T,0rd Chief Baron Mountague, The Power of

and in what . < . .
Manner o - compounding was only by virtue of their Priv

*;‘;'é;if"z. Seal: The Statute of Frauds fays, it fhall not be lefs
Hard. 334. than one Third, by the Privy Seal; fo as they fhall
not rate any Fine at lefs than one Half of what the

Seifor is to have. See the Rules of 1697,

WNota, No Fine by the Privy Seal can be rated
without the Leave of the Lord Chief Baron and the
Attorney General. The Court now determined, that
when any body applies to rate a Fine, they will in-
quire firft, whether there was any Bidder, and if
there was, the Court would, in rating the Fine, take
his Intereft into Confideration.

A.'v4- 77)8
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The Cafe of the Commilffioners of the 18
Land Tax of the Town and Univer-
fity of Cambridge. June 27.

Motion was made by the Town of Cambridge, ASuper cans
- that a ;S"uper, WhiC.h was fet upon them jointly 2 > taken
with the Univerfity, might be taken off, and put fzt on ans-
: ther, but
only upon the Univerfity for the Arrear of the Land ?rgcefs may
Tax ; but the Court was unwilling to do this with- iffue againft
. Jfome of the
out producing Precedents, and at laft one was pro-"Commiffio-
duced of Sir #illiam Fleming in 17093 but in that nes of the
. Land Tax-
Cafe the Super was not altered, but the Procefs di- oy,
reted to iffue againft the Perfons who were charge-
able, who were the Commiflioners that were in De-
fault, and not againft all the Commiflioners: At laft
it was, by Compromife, agreed that the Super thould
ftand, and the Diffringas iflue againft thofe Commif-
fioners only of the Town and Univerfity, who figned

the deficient Duplicates. Mz, Reeves for the Univer-
fity.

Hh DE
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183. Rex v. Michener. OCL 24, 1722.

Diem claufit (§ HOMAS NEWSHAM was Receiver General
not et aide = of the County of #Warwick; W. and two others
onMotion, of his Sons, and others, were his Security ; Zhomuas
§§;§i’§tD,§ay Newfham became indebted to the Crown ; Fobn Mi-
i’l‘f:jl;l‘;gf chener, one of his Sureties, dies, againft whofe Eftate
' " a Diem cloufit extremum iffued, and two Houfes, &,
were feiled : Robert Michener moved by his Counfel

Mr. Zilliams to {et afide this Writ, the Order for

it being, that Fobn Michener was Surety for Thomas

Had. 378. and 77, NVewfbam, whereas 7. was only Surety for
Thomas : And it was alfo fuggefted, that Roderr Mi-

chener was a Mortgagee and Purchafor of thefe Houfes

for a valuable Confideration without Notice. To the

the firft it was anfwered by Sir Conflantine Phipps,

that they were all jointly bound by the Obligation to

the Crown, and it was the Condition only that thewed

that Thomas was the Principal ; and this fmall Vari-

ance between the Affidavit (upon which the Order

tor the Diem claufit extremum was made) and the

Bond, is not material; and the other Matter the De-

fendant
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Tendant may take Adv.ntage of by * pleading to the
Inquifition: Per Curiam, We will do nothing in it
Tupon Motion.

Nota, It was laid down as a Rule in this Cafe,
that wherever an Exzens might have iflued againft a
Man in his Life-time, a Diem claufis extremum may

iffue againft his Eftate after his Death.

Vernon v. Cholmondeley. O¢. 26. 184

PER Curiam, The Jury upon a Writ of Inquiry of Jury may

; . ive Intereft
Damages may give Intereft upon a promifory upon a Writ

Note, Bill of Exchange, and Money lent; and per ]I)‘?;;fi S
Mountague Chief Baron, upon an Indebitatus affump- e
it for Goods fold and delivered: But Page, Price

and Gilbert Barons, thought it could not be upon an
Indebitatus affumpfit for Goods fold, though in the

other Cafes they were of Opinion it might +.

Bradley qui tam v. Long. Nov.22, 1722, 18s.

N an Information for importing Brandy (7 7num Information
aduftum) upon the Stat. 5° Geo. it was not alledged [ et

ing Brandy,

that it was foreign Brandy, ‘but concluded conzra for- rotalldging
. . that it was
mam Statuti. In Arreflt of Judgment: Per Curiam, foecig,

The Conclufion contra formam Staturi will not aid ; Brandy.
AntePl.129.

but the Queftion is, whether ¥inum aduftum does not s, c.
ex vi termini import the Brandy to be foreign; and
now it was adjourned to be confidered, and Prece-
dents to be {earched.

% This Matter came on upon the Plea in 7in. Term, Fune 21, 1723, when

the Plea was over-ruled.
+ This was a Motion to fet afide a Writ of Inquiry, for that in an Jndeh:-

zatus affumpfit for Goods fold and delivered, the Jury had given Intereft for the
Money.

1 Nota,
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Nota, Afterwards, in Term. S. Mich. 1723, per
Price, Page and Gilbert Barons, Judgment ought not
to be arrefted upon this Objection.

186. Lowther v. Whorwood. Nov.23, 1722.

Bill for an Bl LL for an Injun&ion, and to ftay Proceedings at
{Lﬁ%ﬁﬁ?’ Law in an Acion of falfe Imprifonment, and to
refuled o haye a Commiflion to Barbadoes to examine Wit-
Commiton nefles there (whofe Depofitions might be made ufe
o samine of in the Trial at Law) which was now moved for:
But ger Curiam, The Application had been proper in
the Court of King’s Bench, where the A&ion is
brought, but no Ifiue is joined here; and the Court

would not grant a Commiifion.

Nota, In this Caufe the Plaintiff obtained an Or-
der to amend his Bill, and afterwards amended onl
by praying Relief, it being before only for a Difco-
very ; and it was now moved (Dec. 8th) for the De-
fendants, that this Order fhould be fet afide, becaufe
it deprived the Defendants of the Opportunity of
demurring, and cited Agill v. Dawfon, Trin. 5° Geo.

Thoughan ——-ely and Clarke, 30° Maii 5° Geo. But per Cu-
Anfwer be.riam, Though you have anfwered to the original Bill,

io the origi-

ml,youmay you may {till demur to the amended Part. Mr.
Lomur to an

amended  Reeves for the Plaintiff; Serjeant Cheffbyre for the
B”II- Defendant.

187. Long v. Bland. Nov. 28, 1722.
Svliﬁzfzx?)r&_ ANOTE was given upon a Day, promifing Pay-
miffory Note ment a Year after; the Perfon who gave the
becomes2 - Note became a Bankrupt after the Note given, and
Jankrupt
befoe i i before the Day of Payment, and the Queftion was,
payable. whether
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whether the Bankrupt being difcharged per Szaz. 5°
Anne & 5° Ges. this Note was difcharged ; and per

three Barons againft Price, it is not.

Minnert & Heys V. Ann Robinfon. 13,

" ANN ROBINSON libels i1 the Admiralty Court Probibition
as'Adminiftratrix to her Hufbard, for his Wages ;;’;;’%ﬁi’rnt‘“

due as Mariner aboard the Prince Frederick; Minnest df}!}lied,h

and Heys move for a Prohibition, upon a Suggeftion M

that this Ship was feifed for importing Wines from forariner's

Holland, not being Rbenifb or Hungarian Wines, and seiffrg of

therefore forfeited by the Stat. 12 Car. 2. that Claim ¢

being put in by Bowen the Mafter, an Information

was filed by the Seifor, and Bowen pleaded the Ge-

neral Iffue; but before Trial Bower fubmitted, and

compounded according to the Courfe of the Court;

and upon Payment of one hundred and thirty-fix

Pounds to the Informer, &c. there was Judgment

Ruod vas deliberetur, &c. It was likewile fuggefted,

that the Libel was for Wages due before the Seifure.

Upon this Motion I infifted, that the A& of Parlia-

ment had fo altered the Property of the Ship, that

by the Seifure, Submiffion to a Fine, and Judgment

Kuod deliberetur, &c. upon it, all precedent Incum-

brances were difcharged : But zhe Courz, upon fhew-

ing Caufe, difcharged the Rule, though they admit-

ted, if there had been a Condemnnation, that would

have been a good Ground for a Prohibition, and a

Difcharge of all precedent Incumbrances: Therefore

guere, for the Fine does imply a Condemnation, al-

though not actually given, but prevented by the Sub-
miflion.

Ii At
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At Serjeants Inn, Dec. 7, 1722.
1go. Lovrd v. Turk.

ixg’ff‘éﬁffg’e ILL by the Vicar of Zifchurf? in the County of

from Tithes, Suﬁx for Tithes; the Defendant infifts the

the Lands T ,ands were Parcel of the Monaltery of Roberts-
being Parcel

ofa Mona- 07idge, which was of the Ciffertian Order, and there-
frery of e fore difcharged, being diffolved by the Stat. 31 /1. 8.
Oder.  as one of the greater Abbies. But mza, Lands,
2 4I§° R though of the Cjffertian Order, were not difcharged
Cro.Ja.s59- but guamdin in propriis mcmzéus, and even not all

thofe, but only fuch as were in them before the

Council of Lateran, as is exprefled in that Council,

The Method which was held 5° Hen. 2. Anno 1179.---The Me-

of proving

e & thod of proving whether the Lands were purchafed

Lands were before or fince the Council of Lateran, is only by
purchafe

Pefore or  Payment of Tithes, which will induce a Prefumption
iél;f:ng:fo ) that they were purchafed after ; and per Curiam, the
Lateran, Defendant was decreed to account, for that it ap-
Anno 1379. peared that the Lands were in Tenants Hands, and

confequently not difcharged when they came to Hez. 8.

Sir Conflantine Phipps for the Plaintiff,

D E
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Rex v. Tollet Arm’. Jan.2§, 1722. 191

OLLETT was outlawed at the Suit of Bailey, gpor{ giving
Term. Pafche, 8° Geo. Regis, an Inquifition was ﬁi,‘;ré}t,y .
taken thereupon, and returned into the Exchequer ; vied by the

a Levar: facz'as iffued returnable O&Zabis Hilarii Anno iﬁ%ﬁl:v%(r);
nono Geo. Regis, by virtue of which the Sheriff levied i?.‘atyhﬁ‘iai’é‘ii
one hundred and twenty Pounds. Craddock, whoer.
had a Statute Merchant againft Zo//erz for a thou-
fand Pounds, Muaii 7° Geo. and was in Pofleflion of
the Land, moved for Time to plead to the Out-
lawry and Inquifition, and that upon giving Secu-
rity, the Money in the Sheriff’s Hands might be re-
paid to him, which was granted, and faid to be the

conftant Courfe of the Court of Exchequer.

Cotes v. Turner. Jan. 26, 1722, 192.

TER Curiam, Where a Plea or Demurrer is over-Whether a
ruled upon Hearing, and the Defendant anfwers frther An-

{fwer be re-
alfo (even by only denying Combination) the Defen- unired before
‘ ‘Exceptions
2 dant be put in,
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dant is not obliged to put in a farther Anfwer until
the Plaintiff has put in Exceptions for that Purpofe;
but if the Demurrer is to the whole Bill, and over-
ruled, the Defendant muft anfwer according to the
the Rules of the Court, without Exceptions put in
by the Plaintiff.

193 Price v. Lord Coningshy. Jan. 28,

%:;:egy“t’hz HOUGH a Letter {fent by the Lord Chief Baron
Chief Baron, to a Peer 1s not fuch Procefs as {fubje&s the

Party to a Contempt, yet it is fuch Procefs as gives
Bill and  the Party fuing it out, Priority of Suit: If a Man
ot . files a Bill, and takes out no Procefs upon it, if a
fhall not be Crofs Bill be filed, the Plaintiff in the original Caufe
:ﬁ‘;:j’:}';‘ﬂfff’ cannot compel the Defendant to anfwer his Bill firft,

he having taken out no Procefs on his Bill,

194. Gold v. Freame. Feb. 1.

Z“ngbfe for IN an Ad@ion of Debt for fifteen Pounds fet for 1

the Court of - Fine in the Court of the Lord of a Manor, the

;o“f‘;';ﬁgot Court refufed to let the Defendant bring four Shil-

f:g’ol\éfg::g' lings .and two Pence into Court, &. as had been
" done in Debt for Rent, Covenant, &.

195. Calverly v. Parker. Feb. 1.

ke of a VVHEREVER a Bill is for a Difcovery only,
Difcovery and the Plaintiff has a Difcovery by the De-

only, the

Plintiffball fendant’s Anfwer, the Plaintiff cannot reply or pro-

pay CC&S’ Ce 3 3 1 1 1 N f'~ . mo
thaugh he ed; for by the Dilcovery the Plaintiff has obtained

has a Difco- the End of his Bill ; and when he has had the Be-
myﬁ:f:g o nefit of it in an A&ion brought at Law, and comes
was the Oc-after to difmifs his Rill (which he muft do, or the
caficn of the

Bill 4 Derendant
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Detendant will) fuch Difmiflion will be with Cofts
to be taxed ; which feems hard, fince the Defendant
was the Occafion of this Bill by his falfe Plea below,
and the Plaintiff zbere can be allowed no Cofts in
Equity. Vide Stat. 4° & 5° Anne, cap. 16. [t 273

Bate v. Hodges. Feb. 1722. 196,

ILL by the Re&or of #areham in the County of il\;fodus gofn

Kene for Tithes; the Defendant infifts upon this ol Tithes.

Modus, viz. One Shilling per Acre for Marth Land, PoftPlL 202
four Pence per Acre for Up-land, payable at Michael-
mas, for Hay and all {mall Tithes within the Parith
(except Hops). Nota, It was admitted, if this Modus
had been for Tithe Hay only, or the Tithe arifing
on the Land, the one Shilling had been too rank.
Baron Price was of Opinion this was (as laid) a void
Modus ; Page and Gilbers Barons, that it was good,
and decreed accordingly for the Defendant. Againft
the Modus was cited Cro. Eliz. 139. Bury and Gra/~
comb and feffreys, 17 Novem. 1687 5 Gardener and
Wickford, 1704.--For the Modus Swelter and Bridges,

Hil. 1694.

This Caufe of Bate v. Hodges was reheard Vov.
23, 1724, before Eyres Chief Baron, and Price, Page
and Gilbert Barons, and the Decree was reverfed, d-
bitante Gilbert.

NVota, After this, upon a new Bill and Crofs Bill,
the feveral Objections to the Manner of laying the
Modus were cured, and it was allowed to be good at

laft.

Kk Tidlly
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197, Tully v. Kilner. Feb. 11, 1722.

Modus in ILL by the Re&or of Aldingham in the County
hﬁé’m";,?ffi Palatine of Lancafler, for the Tithes of Ley
and Hay.  Ground formerly ufed as Arable, but (fince) converted
into Hay Ground : The Defendant infifted upon this
Modus---That the Occupiers of ancient Tenements
within particular Vills, or Townthips (exprefled)
within the faid Parifh, with their own Carts, Car-
riages and Horfes, led and carried, and ought to
lead and carry @ Carz Load of Peat and Turf, from
Ukverfton Mofs to the Parfonage Houfe, for the Ufe
of the Parfon and Re&or, his Farmer or Deputy, on
éﬁ; I‘;f’:' {fuch a Day, or within the Space of every rwo Years,
wattn  as they have or fhould require the {fame, in full Dif-
3006 charge of all the Tithe of Hemp, Flax and Hay
growing or arifing on the faid ancient Tenements:
This was held to be a void Modus by #bree Barons
(abfente Lord Chief Baron Mountague); for a Cart
Load is too uncertain; it may be drawn by two or
{ix Horfes; and there is no Right of Turbary al-
ledged in the Parfonage Houfe, or in the Defendant’s
ancient Tenements. Sir Conflantine Phipps, Mr. 2Ward
and Mr. Brown of Counfel for the Plaintiff; Serjeant

Cheffbyre, Mr. Fazakerley and Mr. Bootle for the De-
fendant.

At Serjeants Inn, Feb. 21.

£g8. Lioyd v. Mackworth.
Timber hall f JILL, for Tithe-wood ; the Defendant infifts that

be prefumed . . .
oo b bove it was Timber, but does not fay that it was above

20 Years  twenty Years Growth: Per Curiam, We will prefume
Growth,

unlefs the 1 imber to be above twenty Years Growth, unlefs the

contrary be- Plaintiff proves the contrary.
proved.

DE



127

D E

Term. Palcha,

1723.

Rex v. Taylor & Newman. May$8, 1723. 199.

WE WMAN was indebted to Zaylor and others, In what Cafe
and ' Newman committed an A& of Bankruptey; :?G'E’;’;Zi‘;
before a Commiffion was taken out, the Creditors fhall ifiue.
met in order to {ettle their Shares owing by Newsan.
Taylor bhaving executed a Bond to the Crown, takes
out an Extent againft himfelf, and upon the Inqui- PoftPl210.
fition taken thereon, Newman was found indebted
to Zaylor 5 it was now moved by Mr. Boozle to refer
the Regularity of entering into this Bond by Zaylor
to the Crown, and of taking out this Extent, upon
a Suggeftion that it was done with an Intent to {trip
the reft of the Creditors: But Mr. Attorney General
oppofed it with Warmth for the Precedent’s fake, it
never having been done before ; and per Curiam, it
was denied. V. B. The Chief Baron doubted whe-
ther Newman, who was ignorant of the Tranfa&ions
between the Crown and Zaylr, fhall upon this find-
ing be liable to an immediate Extent, but that rather
a Scire facias {hould firft iffue againft NVewsman ; for
there
2
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there is no Plea to this, as there is to a Scire facias ;
per Baron Price, this was the regular Way: But how-
ever, that upon Aflidavit made, that NVewman was in
a decaying Condition, and the King’s Debt likely to
be loft, an immediate Extent might iffue againft
Newman. Baron Gilberr thought this laft was the
right Method ; for this is more than a Debt acknow-
ledged, in which Cafe a Scire facias might be proper.
Per Curiam, It a General Receiver pays over the
Money to 4. and this is found by Inquifition againft
the Receiver, an immediate Fxtent may iffue againft
A. for this is the Crown’s Money. #7de the Rules
of 15 Car. 1. :

200. Smith v. Green. May 10.

f:girgif; ) IF a Perfon againft whom a Judgment is obtained
tion againt ~ furrenders himfelf in Difcharge of his Bail (as for

a Priloner, - Tnfance, in Michaelmas Term) and the Plaintiff does
Time it fhll not proceed againft him in the mean time, the De-
e fendant may have a Swperfedeas to the Execution

againft him in Z7inity Term following. But rota,
the Pracice is different in B. R. and C. B.

201. Evans v. Newell. May 20.

Affaremeans W 3TT I, for the Tithe-wood of all extraparochial

Lands grub-

bed up and Lands within the Foreft of Dean, by virtue of

?j‘l‘l’:gf_‘ for 3 Grant from King Edward the Firft of all Tithes

~ ifluing de Affartis within the Foreft de novo aflartatis

& affartandss ; but by the Proofs it appeared, that

thefe Lands never were grubbed up, but were always
Wood-lands, and no Tithes ever paid.

WNota,
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Nota, The Debate in this Cafe was principally PoftPL 392.
upon the Meaning of the Word * Affart 5 and per
Curiam, it is only fuch Lands as have been grubbed
up and made fit for Tillage; and the Bill was dif-
mifled.  Sir Conflantine Phipps for the Plaintiff; Mr.
Bootle and Mr. Ward * for the Defendant.

Burwell v. Coates. May 20. 202,

ILL by the Plaintiff as Leflec of the impropriate Whelther a
Reé&ory of Normanby in the County of Lincoln, pﬁﬁtorr“‘;ﬁ‘f,}f
under the Dean and Chapter of Liucoln, for Tithe fet {"“h
Hay : It was infifted upon for the Defendant, that
the Plaintiff (being a Lay Impropriator) had not {fet
forth a fufficient Title ; and upon zhaz the long con-
troverted Queftion, whether there was any Difference
between a Lay and a Spiritual Perfon (claiming Tithes)
was revived: But it was not now determined; for,
per Curiam, the Title was well enough fet forth in

the prefent Cafe.

The Defendant infifted upon a Modus of four Shil- Modusof s,
lings payable at Egffer, in lieu of Tithe Hay arifing * F2fn

payable in
on his Farm and other Lands partlcularly {et forth : lieu of Tithe

But per Curiam, This is a void Modus, becaufe it F;ym"fdff_
may introduce a Fraud ; for if a Farmer ﬂlould turn a“"Vl"ed
all his Arable Land into Meadow, he would be dif- Hitt:g]n954o
charged of the Whole for four Shillings ; befides it is AntPLi96.
too uncertain, it not being certain what a Farm con-

fifts of. Mr. #Ward and Mr. Brown for the Defen-
dant; Sir Conflantine Phipps for the Plaintiff.

* Spelman, Verb. Aflart.  Manwood, cap. 9. Stat. 4 Ed. 1. Extenta Maner’.
Regifper.  Du Frefne, Verb, Aflart,  Blunt's Dick. Verb. Affart.  Facob’s Diét,
Verb. Affart,

+ Mr, Ward faid the Word 4fart was derived either from exarands or afferends

Maner’. ]
L1 Robinfon
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203 Robinfon v. Fago. May 22.
The Mort- THERE was a Bill filed to redeem a perpetual

ﬁ‘%ﬁﬁ&?ﬁf” Advowfon that was mortgaged, and the Incum-~
galtlhl;refe“t bent dying, the Mortgageor moved, before the An-
Church.  {wer came in, that the Mortgagee might prefent the
3 Vern 401 Nominee of the Plaintiff the Mortgageor ; and fo it
Dawling. was ordered per Curiam, as, it was faid, was ufual,

efpecially where the Plaintiff will give Security to re-

deem, or bring the Money into Court, as was now

offered.

204. Rex v. Hollingsby. May 23.

feigu:ag?u_ SIR Conflantine Phipps moved to ftay Proceedings
flices, bythe — before two Juftices upon a Seifure of Brandy,
Star. 6Geo- and the Waggon which it was put into: As to the
Brandy the Juftices have Jurifdi&ion by the Stat.
6° Geo. cap. and {o they would have as to the Wag-
gon and Horfes, if they had been running Goods
from the Water-fide; but here the Brandy was taken
in at Southwark, to be carried to Akverfloke, and
therefore the Officer who feifed, was ordered to thew

Caufe why there thould not be a Writ of Delivery
for the Waggon.

DE
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Wright v. Grove. June 14, 1723. 203,

WRIT of Error was brought, upon a Judg- Prorogation,
ment in Trefpafs, into the Houfe of Lords; o oooc2su

. : perfedfaas to
the Houfe being prorogued, the Writ of Error (as 2 Writ of

was alledged) was expired ; and therefore it was now Hrorsfe':fthe
moved by Sir Conflantine Phipps, for Leave to takeLord
out Execution ; the Record alfo having never been Raym'.gg%g,
tranfcribed (it was faid) the Lords could do nothing % Bo.
upon it: But per Curiam (abfente Price Baron) If theoof Offory.
Prorogation is a Superfedeas, you may take out Exe- L;fg; f;uf}ff
cution without applying to the Court; if it is not, June 1678,
we cannot grant the Motion. What the Lords do ge Exche.
in their judicial Capacity, goes over from Seffion to quer Rules
Seflion, as Matters below do from Term to Term

and the Motion was denied, being oppofed by Mr.
Kettleby and Mr. Raby.

Rodd



ey,

132 De Term. S. Trinitatis, 1723.

206. Rodd v. Lord Coningsby. June1g, 1723.

Ancient De- TRESPASS for entering the Plaintiff’s Houfe;
;I;::galg]:,()t the Defendant pleads the Houfe was holden of
:::2;: gjy his Manor of Marden, and that it was Ancient De-
are recover- mefn, and all A&ions, &c. ought to be tried #7 Cu-
able, &c. 47 Manerii ; the Plaintiff demurs. Per rtotam Cu-
riam, Judgment for the Plaintiff ; for wherever Da-
mages only are to be recovered, and an Acton is
contra Pacem or Vi & armis (though the Title may
come in Queftion) Ancient Demefn is not pleadablé.

Mr. Willes tor the Plaintiff ; Mr. Raly for the Defen-
dant.

207. ETWEEN the Grantee of the Poft Fines in the
Fines levied Dutchy of Lancafier, and the Grantee of the
the Dutchy Gildable : It was infifted on Behalf of the latter, that
fj&”}ﬁiﬁer’ the Fines of Lands levied of the Gildable, though
have the Pot within the Dutchy, ought to go to the Grantee of
2Ro Abr. the Gildable. NVota, firfk, If they are Lands held 7
103 Capite, they belong to.the Glldable; zd!y, Though
109, a Place is in the Nomina Villarum, yet it does not

follow that the whole Town is Dutchy Lands.

208.  Shenton v. Jfordan. June 27, 1723,

Dépoﬁttug}on ILL to be relieved againft a Verdi& upon a Con-
for Stock, the tract for Sale of ten Shares in /#7elch Copper ; the
fgigcsg re- Plaintiff at Law having recovered fix hundred Pounds
more than  more than the Depofit, it appeared by the Pleadings
the Depofit- now, that the Contra& was thus;  Memorandum,
¢ that Jordan has {old to Shenton ten Shares in #elch
¢ Copper for next Opening of the Books, at eighty-
¢« feven Pounds per Share; for the Performance of

3 ¢« which,



De Term. §. Trinitatis, 1723. 133

¢« which, each Party has depofited two hundred
¢ Pounds in Lomg’s Hands. Vera, If either Party
¢« does not perform the abeve Agreement, to forfeit
“ their Depofit.” And per totam Curiam, the Plain-
tiff was relieved on paying the two hundred Pounds,
for that the Plaintiff at Law f(hould have recovered
no more than the two hundred Pounds Depofit: But
guere, for this feems an extraordinary Opinion.

At Serjeants Inn, July 11, 1723,
Reignolds v. Vincent. 200.

BILL for Tithe (inter al’, of Lamb); the Defen- The ufual
dant infifts that it was cuftomary to tithe their ;ﬂ'ﬁ‘fg{“

Lambs at St. Mark’s Day (25th of April): But for Lambs i,

the Plaintiff it was faid, that by the Defendant s own gﬁeﬁvt: 7

Proofs it appears, they generally then are but three g'thm the

Weeks old, and cannot live without the Dam; but

it is ufual to tithe them not until Augxf?, and fome-

times not until Michaelnas ; but the General Rule is

to tithe them when they are capable of living with-

out the Dam. And per Curiam, the Cuftom infifted

upon by the Defendant is unreafonable ; and decreed

for the Plaintiff.
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210,

Tmmediate
Extent in
Aid for the
Under Trea-
{urer of the
Board of
Ordinance.

Vide Hard.,
226, 404.
AntePl.1gg.
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Rex v. Enderupp.

Y ANSDELL was Under Treafurer of the Board

of Ordinance, to whom Money had been im-
prefled for the King’s Ule; Enderupp was a Mer-
chant, and became indebted to Lazn/dell by Bond for
one thoufand {ix hundred Pounds on private Account;
Lanjdell apprchending that Enderupp was declining
in his Circumftances, got an Extent againft himfelf,
and upon the Inquifition taken thereon this Bond
from Enderupp to him was found ; upon zbar he ap-
plied (making an Afhidavit before Baron Price at his
Chambers, that Enderupp was likely to become infol-
vent, having told him he could not pay the Debrt,
nor give Security, and was felling off his Effe&s in
order to withdraw himfelf, &¢. much according to
the common Form, but did not fay he abfconded)
for an immediate Extent in Aid againft Enderupp,
which was granted March 1, 1721. Now this Day,
being the 12th of November 1723, it was moved to
difcharge this Extent; firft, Becaufe Lanfdell was not
an Officer within any of the Rules to intitle him to

3 ‘ this
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this Extent: To this it was anfwered per Curiam,
That Money has been imprefled to him, and he is
an Accountant before the Court. Secondly, The Af-
fidavit is not in the common Form: To this it was
anfwered per Curiam, There is no certain Form of
Words prefcribed in Affidavits for Extents. Thirdly,
It is not according to the Rules of the Court of the
1 sth Year of Car. 1. nor of the 35th Year of Car. 2.
To this it was anfwered per Curiam, An Extent in
Aid being Prerogative Procefs, is always under the
Care of the Court, and they have a difcretionary
Power over their own Rules; they will not indeed
let the Prerogative be made an Handle to get in a
private Debt.  And fourthly, It was objected that a
Scire facias ought to have gone; but this feemed to
have no Weight, later Practice being otherwife *.
So Price, Page and Gilbert Barons (only in Court)
denied the Motion, for that the Extent was regularly
{ued out, but if not, would not have fet it afide in
this Cafe, becaufe Enderupp had come to an Agree-
ment with Lan/dell the Day after he was in Cuftody;
and alfo by reafon of the long Acquiefcence after the

Extent .

In Cam’ Scacc.
Cappur v. Harris. 211,

N this Cafe thefe Rules were laid down by BaronIf (SJOéitgra&k
Helhidile

) s . f
Gilbert in relation to Contraéts for Souzh-Sea Stock b(;rexecuted’
or Subfcription: Firft, That if a Contract be execu- e Court

ted, a Court of Equity will not unravel or break breakincoi,
if executory,

into it. Secondly, If it be only executory, and a,§o0

muft feek his
Remedy at

* Two other Objeftions were made, firft, That the Extent ought to kave
W,

been moved for in Court. Second, ‘That it ought not to have extended to En- -2
derupp’s Body : But thefe were over-ruled as well as the reft.
+ In a like Cafe between Bradley and Bowling, Fan. 26, 1725, the fame Ob-
jeStions were made to fet afide an Extent, but over-ruled per totam Curiarm.
Man
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Man comes to have it carried into Execution, there,
a Court of Equity will not aid the Plaintiff, but leave
him to {fuch Remedy as he can have by Law.

In Cam’ Scacc’.
212, Smee S UX'v. Eliz. Martin & Spakeman.

\-SLegaCYt tos (5/ S MARTIN in April 1700, by Will devifes to
on not to be .

paid him till * his Son Edward one hundred Pounds, not to
he s of A2% be paid until he came of Age, and in the mean time

tion fhall be five Pounds per Annum to be allowed out of the Pro-
ﬂzmﬁﬁ?“ duce of the perfonal Eftate for his Maintenance, and
his Mainte- made his Wife, the Defendant E/z. {ole Executrix,
23\1}5,1%;7 and died : Edward, when he was an Infant, went to
the Egfl-Indies, where he came of Age in the Year
1709, and made his Will in the Year 1712, and
then died there. By his Will he gave the Plaintiff
Abigail this one hundred Pounds, and made the De-
fendant Spakemar {ole Executor, who proved the
Will according to the Method in the Eagff-Indies,
and at the Charge of the Defendant £/iz. proved it
again in the Prerogative Court here; and now the
Plaintiffs preferred their Bill here for this cne hun-
dred Pounds Legacy; the Defendant Eliz. in her
Anfwer infifted that the had, when her Son Edward
was an Infant, laid out in binding him Apprentice,
and in fitting and fetting him out for the Za/t-Ir:ilies,
and in other Necefiaries for him, more than the one
hundred Pounds. But per Page and Gilbert Barons
(only in Court) No Dedu&ion ought to be made for
this; for the Mother, by Nature, ought to provide
{for the Maintenance and Education of her own Son,
2 Vent. 3465 belides, it appears plainly the Inten-
tion of the Teftator, that this one hundred Pcunds
thould not be touched until Edward came of Age;

4 tor
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for there was an yearly Allowance in the mean time
of five Pounds, and it was at her Peril that fhe ex-
ceeded zhar; and the Plaintiff had a Decree for this
one hundred Pounds, with Intereft from the Date of
Edward’s Will.

Lucy & Ux’ v. Gardener. Nov. 11, 1723.

ILL for a Legacy of one thoufand five hundred Where Pro-
Pounds given to the Plaintiff Sarah by the Will 2;3: l;;a

of her Father, who made the Defendant, his Son Iefaor o
and Heir, Executor ; the Defendant 1nﬁﬁ9 there are out of bis
not Affets fufficient to anfwer the Whole, and to ™% Efates

make out the Deficiency fays, that the Teftator upon Years or his

his Marriage with his laft Wife conveyed a Frechold ﬁiﬂ?ﬁ?jﬁog

Eﬁate, and alfo a Term for Years in the Suz Tavern be applied for

at Pur-
in Holborn to Truftees, to raife one thoufand five, pofe, fo as

hundred Pounds for his Wife, in full of any Demand feg:cf the
fhe might. otherwife have; and that he, the Defen-

dant had {old the Term for Years, and thereby raifed

the one thoufand five hundred Pounds, and paid the

fame to the Wife; and therefore the Refidue of the 25alk. Hern
perfonal Eftate was not fufficient to anfwer the whole ¥ Merrick:
one thoufand five hundred Pounds Legacy now de-
manded. But it was. decreed per Curiam (Price,

Page and Gilbert Barons) That the Executor fthould

not apply this Term to the Payment of the Widow’s

one thoufand five hundred Pounds; but the fame

fhould go, in cafe of Deficiency of other perfonal

A{Tets, towards Payment .of  the Debts and other Le-

gacies, and the one thoufand five hundred Pounds

given to the Widow (but now paid) fhould remain s

Charge on the Frechold Eftate.

N n L J/_';“ } 7/"[
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214. Lloyd v. Mackworth. Nov. I11I.

TwoDefen- B )TTI. for Tithes againft two ; the Defendants an-
dants fued for

Tithes, one {wer {eparately, and there were feparate Exami-
}Zji‘tfs D¢ nations ; one Defendant made Default, and there was
cree againt now a Decree again{t the other with the whole Cofls;
the ober  and the Court would not diftinguith as to the Cofts
Wwhole Cofts. between the two Defendants, but left Mackworth to

get his Contribution from the other as he could.

But #nota, this, as it {eems, can only be by Bill.

November 16, 1723, Sir Roberz Eyre Knight, one
of the Judges of the King’s Bench, appointed
Lord Chief Baron in the room of Lord Chief
Baron Mountague deceafed.

215.  Lambert v. Cumming. Nov.21, 1723.

Exemption IL.I. for Tithes in the Parith of Zuarton in the

.. from Tithes

" ol extend County of Lancafler ; the Defendant infifts upon
. toaCom- on Fyemption for his Eftate called Hilderflon, and
mon appur-

enane,  for his Right of Common /zzs Number in Yealand,
which Eftate was Parcel of the Abbey of Cocker/fand,
one of the greater Abbjes; which Exemption was

1Mod.216. proved : But it was objected for the Plaintiff, that
the Common is only a Profit apprendre out of other
Land, and an Exemption cannot arife for an Appen-
dancy or an Appurtenancy. But per Curiam, We will
make no Diftin&ion between the Common and the
Eftate ; and decreed for the Defendant.

Gregory
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Gregory qui tam v. Hunt. 216.
Nov. 22, 1723

T T PON a Motion for a Writ of Appraifement and Jurifiction
Delivery for a Cart and Horfes feifed for car- of %I;f‘c‘ie;

rying Tea and Coffee, the Cuftoms not being paid, i?o?fiit?e?f‘d

there being a Proceeding againft them before two fed, upon the

Juitices, purfuant to the Stat. 8° Geo. cap. 18. which ftaziigc_;e"’

refers to the 6° Geo. cap. and alfo to two Statutes

8° Anne. Per Curiam, Though the Statutes (having

no negative Words) do not take away the Jurifdic-

tion of this Court, yet the Party has his EleGion to

proceed here, or before the Juftices; and that being

now attached in the Juftices, and there not appear-

ing to have been any great Delay, they denied the

Motion.

Boys v. Ellis. Nov. 25, 1923, 217,

IN a Bill for Tithes, a Queftion arofe whether there Whethet
was Fraud in tithing Lambs, on this Cafe: The illri;‘tii";gm
Ewes were kept by the Defendant in the Parifh of Lambs.
Driffield in the County of York (where the Demand ﬁ:f;ﬁ;?'
lay) all the Year, until Chriffmas, when they were]Re-4br
ready to drop their Lambs, and then were removed ‘iph.xgy.
into the Parifh of Skern (where there was a {mall ;f(lf}l_"};‘);;d
Modus only for Lambs) and there kept ’till Lady-day Bro. Difmes
for Convenience of Forage, as infifted upon by the 1.
Defendant, and at Lady-day were brought back to
Driffield.  Nota, There was no Demand of Tithe

pro rata, and quere if there had, if it could be de-

creed ; for the Tithe of Lamb muft be paid where Efﬁebs"got
they fall, and is not a divifible Thing as Wool is. divifible
Nota, The Land in Skernz was the Defendant’s own. ¥ %
Per Curiam, Here is not a fufficient Proof of Fraud,

and
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and the Plaintiff’s Bill was difiiffed : But Page and-
Gilbert Barons thought, at firft, it might be proper
to fend it to an Iffue, to try whether Fraud or not
Fraud, and whether this had been the ufual Method
of the Defendant’s Courfe of Hufbandry ; but, after-
wards, they concurred with Baron Price.

218, Fuller qui tam v. Fackfon.

Information L{PON a Trial upon an Information for import-

for import-
ing Tea, &. ing Teas, &¢. from Offend, not being the Place

fromOftend, (,f" (1) iy Growth &c. contrary to the A& of Navi-

contrary to

the At of gation; the Maﬁer of the Ship was produced as Evi-

Navigation,

the Mafter. denice for the Defendant ; but it was objeGted to him,
of the Ship - that the Ship, &. being forfeited by the A&, as well

ot all
o be aWit- as the Goods, by the Fault of the Mafter, he thereby
;’)f,ﬁ PL27g is become refponfible to the Owners, and therefore

Lae 65. -fwears to difcharge himfelt in Confequence: And
this Objection was allowed by Page and Gilbers Ba-
rons, before whom it was tried at the Sittings after
Michaelmas Term, 1723, at Weftminfler. But nota,
This Objection had never been allowed before, efpe-
cially if there had been no Information againft the
Ship, &c. And at thefe very Sittings the fame Ob-
jection was made to the Mafter of a Cart (which by
the Stat. 6° & 8° Geo. is forfeited for running Goeds)

and was not allowed *.

* In the Cafle of Rickfon qui tam v. Sandforth, Feb. 17, 1724, at the Sittings
after Hilary Term at Weftminfler; on a Trial upon an Information upon the
oth and 10oth W7 3. cap. 10. feé?. 3. for importing /ndia Silks, §5¢c. the Mafter of
the Ship was offered as a Witnefs for the Defendant, but was refufed by Lord
Chief B4r0n Ejre, for that by the third Section Abettors were liable to a Penalty
of five hundred Pounds, and the Mafter liable to a Profecution (though no Pro-
fecution was now commenced).

T/e
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7he Bifbop of London & Beaumont v. 219
| Nicholls.

ILL by the Bithop of London and Beaumont, as Bil for
Sequeftrator during the Incapacity of Mind of 3}:?1]’3%1?;

Barefoor the prefent Incumbent, for Tithe-wood in and Seque-

rator, du-

: . ; ft
the Parith of Birchanger in the County of Effex : i, the In-
The Defendant demurs, for that it does not appear, ity of

the Incum-

that either of the Plaintiffs had any Title; and it was bent, dit-
infifted upon by the Counfel for the Defendant, that @i for
(r;?rv, fince the Divifion of Parifhes) the whole Righg king the In-

cumbent a

to*Tithe was vefted in the Reétor, and the Bithop py,;
had nothing to do with the Right (even fince the PoftPL 267

Stat. Hen. 8. which relates to a Vacancy) but only g‘;d gof Ehe
endant,

to take care that the Cure be {upplied, and the Pro- 2vent. 35,

fits {fequeftred for that Purpofe; and the other Plain- g“d" 1686,
anks and

tiff was only a Sequeftrator, who, as it appears by the Rye. Ttis
Form of the Sequeftration, and by his own fhewing Zvuajﬁlztirse"

in the Bill, was only an Agent or Colletor ; befides, only quoufy;s
the Incumbent Barefoor thould have been made ai?:s‘f{;;?ez
Party, for .poﬁ’lbly, at this ti.me, he may hav; reco- ad the d}?i”
vered his right Senfes; and if he fhould exhibit his Cited for the
Bill, a Recovery zow could not be pleaded in Bar of Phinif,
his Demand.  Baron Price was of Opinion, that no 2 Xor
Decree could have been for the Plamntiff, if it had ler v. Fach-
b Sequeftration during the Vacancy, nor can . m™
een a oeque g Y Julyg,1713.
there be in this Cafe: But Page and Gilbers Barons Chan.Ca3r.
were of Opinion the Bill had been well enough, if Oldfieli.
Barefoot had been a Party, either in Perfon or by his }i¢ 1 Mod.
Committee ; and the Bill was difmiffed, but without 2 Mod. 256,
Cofts, the Want of Parties not being expreflly af-
figned as Caufe of Demurrer. And #ora, the Words
(¢ and for divers others Caufes, &.””) were not in

the Demurrer, as they fhould have been.

Oo DE
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220. Pugh v. Roffington.

Agﬂ‘m‘mt An Officer of the Navy Office, was ferved with
retuied a-

gainft a Per-“= > 2 Subpeena to attend as a Witnefs on the Behalf
fon fubpee- o the Plaintiff; he attended two Hours, and then

naed as a .
Witnefs, ~went away before he was examined, by reafon where-

;”‘:,IZYV{,Z?:,C of the Plaintiff was nonfuited ; wherefore it was now
he was exa- moved, that an Attachment of Contempt might go
mined. againft him; but this was oppofed, becaufe there is
a proper Remedy given in this Cafe by the Stat. ¢°
Eliz. cap. 9. And per Curiam, the Motion was de-

nied *,

221, Crofley v. Shadforth. Jan.27.

Rehearingt HIS Caufe came on upon a Rehearing, but the
not permit- .. . . .
ted Epon the Petition was for a Rehearmg upon the Minits,
‘Minits,

and the decretal Order never was drawn up; for
which Reafon the Court would not permit the Plain-

* But in the Cafe of Troublefome v. Edwards, May 8, 1729, this Court in
the like Cafe granted an Attachment, becaufe an Aétion was fo difficult and ha-

zardous.
I aff
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tiff to proceed, but ordered the Plaintiff to draw up
the Decree, and rehear upon that. But moza, there
have been often Petitions for rehearing on the Mi-
nits only.

Rex v. Norton. Jan. 2.8. 222,

NOR TON was committed to Linucoln Gaol by a The Coutt

will not dif-

Juftice of the Peace, for aiding and aflifting in charge One

the Running of Goods; it was now moved to dif- {mmited
y a Juftice

charge him out of Gaol, upon an Afhdavit that he for aiding in

running

was not concerned in the Running the Goods, and Googsupon
that he offered good Bail: But the Court denied to Bail,without
Notice tothe

difcharge him without giving Notice to the Juftice jugice, and

of Peace, and alfo bringing his Habeas corpus. bringing his
Habeas cor-

pus.

DoltorBennett v. Treppafs & al. Jan.31. 223.

N Ifflue was direed in this Caufe, to try whe- Books of
ther there had been any Variation in the Pay- g ;:oﬁ,e.c-
ment of Tithes, or Sums of Money in lieu of them, ced upon
Afor Houlfes in London, according to the Stat. 37 Hezn. iffue, whe-
8. It was now moved, that the Plaintiff thould pro- ff 2 Va-

duce at the Trial the Books of the former Reors j been, s to
and although it was objefed, that thefe were pro- s
perly private Books, and the Plaintiff’s own Ewvi- IPJIouges in
dence, yet as they had before been produced at the ™
Hearing of the Caufe, and as the Iffue to be tried is

to inform the Confcience of the Court, the Jury

ought to have all the Light the Court can give them:

So per Curiam, the Plaintiff was ordered to produce

thefe Books at the Trial.

Lafeo
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224. Lafco &5 al’ v. Moys.

One of the FTER the Bill was filed, and the Subpena taken
de:tﬁ o out and ferved, but before the Return thereof
ther proceeds o of the Plaintiffs dies; the other Plaintiff, with-
viving; if OUt reviving, takes out an Attachment, and it being
the Suit b in the Vacation-time, the Defendant could not apply
Defendant  to the Court, but was forced to put in his Anfwer:
Xglvf:;ege It was now moved on the Behalf of the Defendant,

;If thisat the that the Anfwer obtained from him in this Manner

“ " might be taken off the File, for there muft be a Bill

of Revivor, unlefs it appears that @/ the Matter in

Demand by the Bill furvives, which it did not in this

Cafe. But the Court would not do it, for they faid,

If the Plaintiff is irregular, and the Suit is abated,

the Defendant will have the Benefit of it at the
Hearing.

225.  Goole Clerk v. Jordan & al’. Feb. 6.

Bill by aVi- FTLL by the Vicar of Eynfbam in the County of
;Ierbage and Oxford for fix Years Tithe Herbage and Furze,
Fuze. of a Clofe called Amberry alias Hanbourough Chfe in
the Parith of Eynfbam : The Defendants infifted, that
they did not know that the Vicar was intitled to
thefe Tithes, that they were informed no Tithes
thereof ought to be paid to the Vicar; but that the
great Tithes, Herbage, and Furze, (if any was due)
belonged to the Impropriator ; and then fay, that 1t
was Part of the diffolved Abbey of Eynfbam, and ex-
empted by the Stat. 31° Hen. 8. The Plaintiff made
out by his Proof, that the Vicar was intitled to all
{mall Tithes within the Parifh, that the great Tithes
were conftantly paid to the Impropriator, and gave

one
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one Inftance within thirty Years of a Compofition
with the Vicar for the Agiftment Tithe of this Clofe.
The Defendants Proof was negative, that they never
knew Tithe paid for this Clofe; and although it was
obje@ed, that a Vicar thould have made out a fuller
Title to the fmall Tithes, yet the Court were of
Opinion it was fufhicient; and decreed the Defen-
dant to account.

fobn Butler and Elizabeth bis Wife 22c.
againft Peregrine Gaftrell Efq; Ba-
chelor of Laws, Fudge of the Confi
ftory Court of Chefler. Feb. 8.

OHN BUTLER was libelled in the Spiritual Probbition.

. X ) The Mar-
Court of Chefler for Inceft, in marrying E/iza- riage of a

beth Lounds, who is the Sifter of the Mother of Han- ﬁagr‘{{i‘h

nab Butler alias Berrington deceafed, who was the Wife’s Mo-
late Wife of the fame [vhn Butler, who in Mich f?f;sthsifi;e
Term 6° Geo. came and fuggefted for a Prohibition, Lovitical ]
that his Marriage with Elizabeth his firft Wife’s Mo- prohibiced,
ther’s Sifter was lawful, ac per Legem Leviticalem mi- ?ﬁfa:ign.
nime probibitum, and was lawful and good by the awarded.
Statute; and that although he had pleaded this Mat-

ter, and offered to prove the fame, yet the Defen-

dant refufed to admit that Plea, and endeavours to

diffolve the Marriage contra divinam Sententiam, in

Regis Contemptum & Exheredationem & contra for-

mam Statuti. And upon hearing Council on both

Sides the Court ordered the Plaintiffs to declare in
Prohibition, that it might come judicially before the

Court, and be determined in a folemn Manner. And

it was argued by Mr. Bunbury on the Side of the De-

fendant, that a Confultation ought to be granted.

[

Pp The
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The Queftion that arifes upon this Record is, whe-
ther the Marriage of the Plaintiff bz with E/-
zabeth, who is his firft Wife’s Mother’s Sifter (Mater-
tera, i.e. Aunt) be a Marriage within the Levitical

Degrees.

For that is the Rule the Temporal Courts will
govern themfelves by, if it be extra Gradus Leviti-
cales now fince the Stat. 32° Hen. 8. cap. 38. * they
will prohibit where there is any Proceeding in the
Spiritual Court to impeach any fuch Marriage.

But before that Statute no Prohibitions were ever
granted, but Caufes Matrimonial were intirely left to
the Jurifdiction of the Spiritual Court, even after the
Statutes of the 25° Hen. 8. cap. 22.--the 28° Hen. 8.
cap. 7.-~and the 28° Hen. 8. cap. 16,

The firft of which Statutes enals, that a Separa-
tion by definitive Sentence in the Spiritual Court fhall
be without Prohibition or Appeal.

But this is repealed by the 28° Hen. 8. cap. 7.
(which is ftill in Force) and adds, in the Cafes men-
tioned in the former Statute, < if carnally known, &c.”

The 28° Hen. 8. cap. 16. makes good all Marri-
ages (not prohibited by God’s Law) where there was
no Divorce before the third Day of November Apuno
26° Hen. 8.

* The Words of the Stat, 32 Hen. 8. cap. 28. are—That no Refervation or
Prohibition (God’s Law except) fhall trouble or impeach any Marriage without
the Levitical Degrees.  Nota, This Statute, as to Precontralts, was repealed by
the 2 £d. 6. cap.23. and by the 1 & 2 P. € M, cap. totally repealed; but by

the Stat. 1 Eliz. cap. 1. it was revived as to fo.much as was not repealed by the
Stat. £d. 6.

2 And
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And even fince the Statute 32° Her. 8. the Judges
of the Temporal Courts have very unwiilingly granted
Prohibitions in Caufes Matrimonial (the Reafon of
which feems to be, becaule Marriages were origi-
nally of Spiritual Conufance *) and that if it was
now Res integra, they would not do it, but leave
them to the Decifion of the Spiritual Courts; and
fo it appears in the Cafe of Harrifon and Dr. Bur- Rzgntl)- 42@«
well, as reported both by Lord Yaughan and Ventris, 3, 4;" o

and in the Cale of Good and Hil, Vaugh. 304.

But as there have been feveral Inftances of Pro-
hibitions granted in Matrimonial Caufes fince the
Stat. 32° Hen. 8. that Prad&ice is not now to be al-
tered ; for it muft be admitted, that that Statute has
made the Temporal Courts Judges of the Levitical
Degrees in confequence of thefe Words, ¢ That no
¢« Refervation or Prohibition (God’s Law except)
¢ {hall difturb or impeach any Marriage withour the
¢« Levitical Degrees.”---And that no Perfons fhall be
admitted to any Allegation or Plea in any Spiritual
Court, contrary to that A& of Parliament.

So that the Temporal Courts muft take Conufance
of what the Levitical Degrees are, before they can
know whether the Plea or Allegation in the Spiritual
Court be without the Levitical Degrees, or contrary
to the A& of Parliament.

But ftill this leaves it as it was before the Statute,
as to all Marriages within the Levitical Degrees, and

* D¢ Caufa Matrimoniali, Curia Regia non fe intromittat, fed in Foro Ecclefi-
afbico debet placitum terminari. Bra&on lib. 2. cap. 20. fo. 7.  And fo it appears
by the Statute Circumfpecti agatis, 13 Ed. 5. That the Temporal Courts fhall not
hold Plea of Things que funt meré [piritualia, viz. pro Forntcatione, Adulterio; &
bujufmodi. And Lord Coke, in 2 Infl. 488. in his Expofition fays, thefe are put
but for Example, but extend likewife to Inceft and Solicitation of Chafticy.

therefore
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therefore the Jurifdiction of the Spiritual Court as to
them ftill {ubfifts; and the Temporal Courts, when-
ever they find that the Proceedings in the Spiritual
Court are in relation to a Marriage within the Leviti-'
cal Degrees, nevet interpofe, but leave them to that
JurifdiGtion they had before the Stat. 32° Hen. 8. *
{fo that it brings it to what (was before faid) is the
Quettion in this Cafe, wvr.

Whether this is a Marriage within the Levitical
Degrees or not?

This Propofition may be laid down that will not
be controverted---That divers Marriages, which are
not expreflly {pecified either in the 18th or 20th
Chapters of Leviticus, or in the Stat. of the 32¢ or
any other of the Stat® of Hez. 8. (mentioned before)
yet are moft certainly prohibited by the Levitical
Law, and confequently by the Stat. becaufe they
come within the fame Degree, and confequently fall

under the fame Reafon as thofe expreflly prohibited.
Of this, many Inftances may be given :

1. For the Son to marry the Mother is within the
exprefs Prohibition. '

But for the Father to marry the Daughter is not

exprefily prohibited, but is in Confequence, as being
within the Degree prohibited.

2. The Marriage of the N ephew with the Aunt is
within the exprefs Prohibition.

* And even at this Time the Loyalty of Marriage is to be tried by the Bifhop’s
Certificate upon an Iffue Accoupled in lawful Matrimony or not, as in Dower,
Appeal, &¢, though the Faum of Marriage is to be tried by a Jury. 172,
134. 4,

But
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But the Marriage of the Uncle with the Niece is
only implied, as being within the fame Degree. And
many more might be put.

All which fall under this Rule of Prohibition in
2 Infl. 684. Quia ecandem habent Rationem Propingui=

zatis cuim eis qui nominatim probibentur.

Taking it therefore for granted, that Marriages
within the Degree of the exprefs Prohibition are pro-
hibited by the Lewvitical Law, and that the Statute
makes no Marriages good, which are within the Le-
vitical Degrees, it remains next to be confidered,
which Rule in the Levitical Law extends to this Cafe.

And it is this Prohibition in the 18th Chapter of
Leviticus, Verle 14, Thow fhalt not uncover the Naked-
nefs of thy Father's Brother, thou fbalt not approach to
bis Wife s [he is thine Aunt *. |

That Reafon extends fully to tﬁis“Cafe; the Wife
of a Father’s Brother is an Aunt (not in Confangui-
nity but) in Afhnity only.

The firft Wife’s Mother’s Sifter is alfo an Aunt in
Afhinity, the Degrees are equally diftant, whether we
compute by the Method of the Civil, Canon, or Com-
mon Law. ‘

* The general Prohibition in the 6th Verfe of the fame Chapter is, ¢ None of
< you fhall approach to any that is near of Kin to him to uncover their Naked-
%< nefs.” And Vinnius in his Comment on Fuftinian’s Inflitutes, Amflerdam Edit.
1665, fo. 51, fays, Quo Gradu quifpiam qi‘ycvgnatu: Marito, eo Gradu effe affinem
Usori, & quafi cognatum, & contra.—And in fo. §2, 2d Col. In umverfum etiam
dicendum videtur, cofdem Gradus Affinitatis probibitos cenferi debere, qui probibit
funt in Cognationes—Et Propofitionem illam Levit. 18. wer. 6. AD PROXIMAM
SANGUINIS SUI NEMO ACCEDAT, etiam ad Affines qui pro Confanguineis
funt, pertinere, & tam laté patere, quamr Jaté patet Prohibitio inter Sanguine
Jun&os, ‘

N

Q_q | And
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And Lord Paughan fays, in the Cafe of Hill and

‘Guood, fo. 308. that the near of Kin to the Wife’s

near of Kin are prohibited by a fecond general Law
deduced from this Verfe of Leviticus.

It will not be difputed, but the Mother’s Sifter is
near of Kin to the Mother, who is near of Kin to

the Daughter, who was the firft Wife, ‘

The next Confideration is, how far the Judges’ of

the Courts of Law have extended the Rules laid

down in the Levitical Law, as to comprehending of
Cafes not expreflly prohibited therein; and here it
muft be owned, that the Cafe now before the Court
is not to be found expreflly determined; what this
is to be imputed to, is not very clear (fince it is a
Cafe which muft have frequently happened before)
unlefs, that when Prohibitions have been moved for,
they have been denied; and then there is no Entry
made of fuch Motions: And if this Suppofitien is
true, then it may be argued, (according to what is
faid in Hard. 457.) that Want of Precedents, where
a Thing may frequently happen, is an Argument that
the Thing is not allowable.

But however this be, and though there be no ex-
prefs Refolution of the Cafe in Queftion, yet it has
been fully fettled by Refolutions which extend to the
Reafon of this Cafe, and therefore comes under that
known. Maxim, Uéi eademn ¢t Ratio, idem et Fus :
As in the Cale of the Marriage with the firft Wife’s
Sifter’s Daughter ; Mann's Cafe, as reported by
Moore, fo. 9o7. a Prohibition was.granted; but per
Cro. Eliz. 228. a Confultation was granted ; and
Lord . Vaughan, fo. 322. fays, a Confultation was
granted in that Cafe, and therefore conceived, zhaz

| ' Marriage
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Marriage with his Wife’s Sifter’s Daughter to be
within the Levitical Degrees, though not Ipecified
to be prohibited in the 18th Chapter of Leuhcm
4 Leon. 16. fame Cafe.

"here was a Cale of one Pierfon, againft vhom a
- L.t ! was exhibited in the Spiritual Court for marrying
h's irlt Wife's Sifter’s Daughter; and it was faid by Lord
Coke on List. 235 a. That a Prohibition was granted in
that Cafe; but that was plamly a Miftake; for Lord
Vaunghan (fo 322.) examinced the Record of that Cafe,
whereby it appears that a Confultation was awarded ;
and in all the Editions of Co. Liz. fince the firfy,
that Cafe is omitted. And in the Cafe of Wortly

and Watkinfon, 3 Keb. 660. that by Order of the
King and Council that Cafe was expunged.

In the Cafe of Howaerd v. Barlett, Hob. 181. the
Cafe of one Kennington is cited, who married his firft
Wife’s Niece, for which he was queftioned as for an
inceftuous Marriage, and put to Penance by the high
Commiflion Court, and bound from her Company,
and then died: The Widow came into Court, and
prayed her Widow’s Eftate ; and it was refolved her
Widow's Eftate was due to her, in as much as fhe
was never.divorced & Vinculo Matrimonii, though there
was Caufe.—~-By which it appears they fhould have
been divorced @ #inculo Matrimonii, for the Omiflion
of which only fhe had her Dower.

Lord Yaughan, in his Obfervation on thefe Cales,
Jo. 322. fays, that the Marriage with the Wife's NICC(.
is prohlbltcd within the Levitical Degrees for Near-
nefs of Kin to the Wife,—--which Reafon fully takes
in the Cafe now before the Court, the Wife’s Mo-
ther’s Sifter being full as near of Km, as the Wife's

Sifter’s Daughter. '
This
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. This Point of the Illegality of the Marriage with
the Wife's Sifter’s Daughter has been cftablithed by
{everal Refolutions fubfequent to thofe already men-
tioned, which, as they in a great meafure govern the
Cafe in Queftion, it may be neceflary to take no-
tice of.

In the Cafe of Wortley v. Watkinfon, 2 Lev. 254.
31 Car. 2. a Prohibition was prayed to the Court of
York, where there was a Suit for a Marriage with the
Wife’s Sifter’s Daughter: The Court ordered the
Plaintiff to declare in Prohibition, that the Matter
might come judicially before the Court. Upon the
Argument of that Cafe Mr. #4llop, who was for the
Prohibition, gave up the Point of the Marriage of
the Nephew with the Aunt, and a Confultation was
granted, u¢ audivi, fays Levinz ; but as it is reported
in Sir Tho. Jores 118. it appears a Confultation was
granted,

* Raym. 464. Watkinfon v. Mergatron, There a
Prohibition was denied per fotam Curiam in the fame
Cale to the Court of York; and guere if this is not
the fame Cafe with that in Levinz.

‘This Point of marrying the Wife’s Sifter’s Daugh-
ter came again to be debated in the Cafe of Snowling
vo NVurfey, Lutw. 1075. Mich. 13 . 3. Rot. 361.
but the Judgment is 1° Ayme. That was upon a ge-
neral Demurrer to a Declaration in Prohibition, where
the only Queftion was, as to the Validity of that Mar-

* It is faid in this Cafe, ¢ bis Siffer’s Daughter, but it muft be intended:
“ bis Wife's Sifter’s Daughter,” for the_ other could be no Queftion: And per.
Curiam, It is a Caufe of Ecclefiaftical Conufance, snd though fometimes Prohi-
bitions have been granted in Caufes Matrimenial ; yet if it were now Res integra,
they would net be granted, '

1 riage;
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riage; and after three feveral Arguments, Lord Chief

Juftice Zrevor gave the Opinion of the whole Court,
that this was a Marriage within the Levitice/ De-
grees, and a Confultation was granted.

So that it may be concluded this Point is fully
eftablithed by the repeated Refolutions of the Courts
of Law, and that the Cafe in Quefticn is not to be
diftingunithed from 1t, either in Reafon or in the Di-
ftance of the Degree; the Mother’s Sifler is certainly
as near of Kin to the Mother’s Daughter, as the
Niece 1s to the Mother’s Sifter ; if the Hufband can-
not marry the firft Wife’s Sifter’s Daughter, becaufe
he is her Uncle, neither can he, as in this Cafe,
marry the firft Wife’s Mother’s Sifter, becaufe fhe is
his Aunt. If fobn Butler the Plaintif had married
his laft Wife firft, and then married ber who was his
firft Wife, the then would have been his firft Wife’s
Sifter’s Daughter, which is the determined Cafe; the
marrying the Aunt firft, or the Niece firft, can make
no Alteration in the Degree, or in the Reafon of the
Thing. If thefe Cafes are not to be diftinguifhed,
‘then it may be fairly concluded, that the Cafes above
are (though not exprefs, yet in the Reafon of them)

full Determination of the Cafe now before the
Court.

It may be argued & fortiors, it the Marriage with
the Niece is unlawful, that the Marriage with the
Wife’s Aunt is more {o; for, by the Civil Law, Uncles
and Aunts are taken to be in o Parentiim 3 and one
of the Reafons given why Marriages with the near of
Kin are prohibited is, becaufe zbar Subjection, which
by Nature is due to a Parent, would, by the Mar-
riage of a Man with his Aunt, be fubverted, and fhe
who, before, was intitled to fome Degree of Subjec-
tion by virtue of her parental Right, would, by fuch

Rr Inter-
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Intermarriage, become fubje@ herfelf, which feems
incongruous, and contra Nature Ordinen.

If this Cafe now in Queftion was to be determined
by the Canons, there could be no rcom left for Dif-
pute; for by the ggth Canon, none fhall marry
within the Degrees mentioned in a Table for that
Purpofe; and in that Table the Marriage of a Man
with his firft Wife’s Mother’s Sifter is expreflly pro-
hibited.

Thefe Canons were made 4w 1603, 1° Fac. 1.
and were confirmed and ratified under the Great Seal
according to the Stat. 25° Hen. 8. cap. 19. and have
always been received here.

As to the Authority of thefe Canons, and how
far they are binding upon the Subje& *, Moore 78.
Trin. 4° Fac. Smith v. Bird; in one Point of that
Cafe it was refolved, that the Canons of the Church
made by the * Convocation and King without Par-
liament, fhall bind 7 all Matters Ecclefiaftical, as well

as an A& of Parliament.

The Cafe of Matrimony is properly a Matter Ec-
clefiaftical, and of which their Courts had originally
the {ole Conufance ; and it is to be obferved, that this
Refolution in S##th v. Bird was but a Year or two
after the making the Canons.

In the Cafe of Corey v. Pepper, 2 Lev. 222. it is
faid, that the Canons made in 1571, and thofe 2°
Jac. 1. being confirmed by the Queen and King, are

* Goldfb. Rep. Append. 3. 2 Vent, 44. Grove v. Dr. Elliot.
+ Vaughan faid, the Convocation, with the Licence of the King, may make

Canons for Regulation of the Church, and that as well concerning Laicks as Ec~
clefiafticks ; and fo is Lindwood,

good
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gwd by the Stat. 25° Hen. 8. {o long as they do not
impugn the Common Law or Prerogative of the
Crown: They cannot be faid to impugn the Com-
moen Law, for the Common Law did not interfere in
Caufes Matrimonial, but left them to the Jurifdic-
tion of the Spiritual Courts ; nor to impugn the Stat.
32° Hen. 8. which has given Conufance to the Tem-
poral Courts only in Cafes extra Gradus Leviticales ;
nor the Prerogative of the Crown, no Branch of
which is affected or incroached upon by this Canon,
which received its San&ion from the Crown itfelf,
being ratified under the Great Seal.

Lord Zaughan, in the Cale of Harrifon and Dy,
Burwell (and fo it is reported alfo in 2 Penz. 20.) ar-
gues, That this Canon is {o penned, that it muft be
underftood that all the Degrees are exprefled there,
within which, Marriage was intended to be prohibit-
ed; and con.cludes, that Harrifon’s Marriage (which
was with the Wife of the Great Uncle) was not pro-
hibited, becaufe not mentioned there.

And in the Cafe of Hi// and Good, 327, he again
argues from the Parochial Tables, and concludes
Hill’s Marriage (which was with the firft Wife’s Si-
fter) to be illegal, becaufe exprefily mentioned there,
and fays, By a lawful Canon, which is enough, and
not only fo, but by a Canon warranted by A& of
Parliament, the Marriage of Hill is declared to be
prohibited by God’s Law, therefore we muft admit
it to be {fo.

From this Reafoning it is apparent that it was his
Opmmn, and zhat of the whole Court (whofe Opi-
nion he gave) that thefe Canons {o ratified, were
binding upon all the Subjeds, as well Erclpﬁa{hcal
as Lay.

I Lafily,
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Laftly, An Objection was taken to the Declara-
tion, that there is no exprefs Averment that the
Marriage was extra Gradus Leviticales; for thefe
Words in the firft Part of the Declaration (before the
Libel) ¢ Cumque Matrimonium predicf inter predict
<« Jobannem & Elizabetham fuit & oft Matrimonium
“ extra Leviticales Gradus,” are only by way of Re-
cital, and do not amount to an Averment. But
notwithftanding this Objection the Court this Day
gave Judgment (upon the Merits of the Queftion be-
fore them) that this was a Marriage within the Levi-
tical Degrees.

Lord Chief Baron Eyre faid, If a Man cannot
marry his own Aunt, he cannot marry his Wife’s
Aunt; and if there be Aunt and Niece, and a Man
marries one of them, he cannot afterwards marry
the other; let him marry which he will firft, it
makes no Difference : And he thought the Cafe of
marrying the firt Wife’'s Mother’s Sifter a much
ftronger Cale, and faid the Cafe of Snowlng v. Nur-
Jfey was a proper Foundation for the Court’s prefent
Determination ; but feemed to think, that the Paro-
chial Tables were not binding upon the Laity.

Baron Price: 1 am of the fame Opinion, that this
is a Marriage within the Levitical Degrees, and that
this Cale is not to be diftinguithed from the Marriage
with the firft Wife’s Niece.

Baron Page: T am of the fame Opinion, and there

is no Difference, whether you marry the Aunt firft
or the Niece firft.

Baron
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Baron Gilbert : I am of the fame Opinion. The
Statute has fet the Bounds to the Spiritual Court,
which are the Levitical Degrees.

The Levitical Computation is the fame as the Civil
Law Computation: By the Law of God a Marriage
in the third Degree is inceftuous, and all Marriages
within the third Degree have been conftrued to be
within and prohibited by the Statute; and the Canon
goes {fo far as to fhew the Senfe of the Church of
England as to the Expofition of the Levitical Law.
And per tor’ Cur’, a Confultation was awarded Feb. 8,

1723-4.
Sittings after Hilary Term, 1723,
Fanfon v. Bury & al. 227.

THE late Lord Chief Baron Bury had feveral Bro- Diftribution, -
thers and Sifters (fome of the half, and fome of ;Zi"’g;p‘;t‘;f
the whole Blood) who all died in his Life-time, all and when
leaving {everal Children ; and now upon a Bill exhi- Brec. in Con.
bited for the Diftribution of his Eftate, it was de- &V:}{‘;‘ and
creed per totam Curiam, that the Diftribution fhould Eq. Ca. Abr.
be per Capita, and not per Stirpes-* ; for now they 5. Cafe 249.
do not take by Reprefentation, but as next of Kin

to the Inteftate, by virtue of the Stat. 22° & 23°

Car. 2. But if one of the Brothers or Sifters of the

Chief Baron had furvived him, the Children of the

reft muft have taken only by Reprefentation, that is

to fay, per Stirpes; and the Cafe in this Court

* The fame Point was determined Mich. 1688, before the Judges Delegates,
That Diftribution fhould be per Capita, and not per Stirpes, all the old Stock be-
ing gone; for they claim as next of Kin, and not by Reprefentation; aliter, if
any of the old Stock had furvived, Clarkfon v, Spateman.

Ss between
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between #all and Theedbham was cited, which was
28th Fume 17115 Dr. Wall the Inteftate had two
Sifters, Swufanna Sumpter of the half Blood, who left
Samuel y Elizabeth of the whole Blood, who left Fohn,
Mary and Dorothy 5 both the Sifters died in the Life-
time of Dr. #all; his Wife as Adminiftratrix pre-
ferred a Bill for Dire@ion in the Diftribution ; and
the Court decreed one Moiety of the Inteftate’s Eftate
to the Wife, the other Moiety to be divided into four
Parts, one Part for the Iffue of Sxfanna, and three
for the Iffue of Elzabeth; and no Diftiné&ion was
made between the whole and the Aa/f Blood.

At Serjeants Inn, Feb. 20.

228. Barefoot v. Fry.

Injun&klmf HIS was a Bill preferred for a perpetual Injunc-
PerEveEject- tion to quiet the Plaintiff in his Pofleflion ; the

ments and Defendant Fry having brought five Ejements, and
Eqity.  been nonfuited upon full Evidence in three of them,
and had Verdiéts againft him in the other two, and
having alfo brought two Bills againft the Plaintiff,
one in Chancery, and the other in this Court, which .
were both difmiffed, and the Cafe of The.Ear! of
Bath v. Sherwin, coram Lord Cowper, in 1709, upon
an Appeal to the Houfe of Lords, wherein a per-

petual Injunéion was decreed, was cited.

Mr. 77ard of Counfel for the Defendant faid, that
this was the firft Inftance of attempting to obtain a
perpetual Injunction upon Eje@ments brought at
Law, and that Courts of Equity have never decreed

it, but upon an Iffue directed, and not upon Ejedt-
men}:s. '

| M'Lorc‘i'
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Lord Chief Baron Eyre: At Law a Man could not
bring the fame real Action twice for the fame Thing;
but now, Eje&tments being introduced in the Place
of real A&ions, he may bring as many of them as he
pleafes at Law ; and this is a Reafon why a Court of
Equity fhould fettle and quiet the Rights of People,
and, after fo many Trials, grant a perpctual Injunc-
tion; and per toram Curiam, a perpetual Injun&ion
was decreed. And Baron Price faid, That fince the
Decree in the Houfe of Lords in the Cafe of Tke
Earl of Bath and Sherwin, it had been ufual to grant
Injunétions perpetual under fuch Circumftances as are
in the Cafe now before the Court. Baron Page faid,
That in the Cafe of Sherwin he claimed under a vo-
luntary Deed, which occafioned fome Doubt before
the Decree by the Lords; but the Plaintiff in the
prefent Cafe (it appears) is a Purchafor for a valuable
Confideration, fo there is no Doubt at all, but that
a perpetual Injunction ought to be decreed in the
prefent Cafe.

Beardmore v. Gilbert. Feb. 21, 1723. 229

THIS was a Bill brought by the Impropriator for Wood
the Tithe of Forley and Oakmore in the Parith gf,%‘ff;g up
of Alford in the County of Szafford; the Defendant s rot ex-
in his Anfwer infifts, that the Ground, for which the ?;‘E.ﬁ“’%f;;
Tithe is demanded, is Heath and barren Ground, fa’;ﬁi"ev?ith
and exempted by the Stat. Ed. 6. for feven Years; in the Star,
but he admits by his Anfwer, that it was Wood kd. 6.
Ground which had been grubbed up; and therefore

the Plaintiff’s Counfel infifted it had yielded Profit

before, and was not barren Ground within the Mean-

ing of the Stat. of E4. 6. This came on upon Bill

and Anfwer, and it appearing from the Defendant’s

2 own
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own Adfniﬁion, that it was Wood Ground grubbed
up: Per Curiam, The Defendant was decreed to ac-
count.

230.  Dodfon v. Oliver. Feb. 24, 1723.

Bilof Re- FIILL of Revivor both for the Duty, (which was
Duty frs 1) three Pounds fix Shillings and eight Pence, for

Cofis not  T'ithe Milk and Eaffer Offerings,) and Cofts, againft
taxed in the
firft Defen- the Defendants as Executors to the firft Defendant,
dancs Life. 'who died after the Decree, but before the Cofts were
2 Chan. Rep, taxed ; and therefore it was objected for the Defen-
7. xemple dant, that the Cofts not being afcertained in the Life-
Lib.s. Hall's time of the Party by Taxation, there could be no
Cafe. Revivor for them now: But per Curiam, Although
there can be no Revivor for Cofts alone, yet there
may be for the Duty and Cofts; and decreed ac-

cordingly.

Nota, In Scaccario, all the Inrolment zhere, is the
Entry.---NVota, There can be no Subpena Scire facias
until the Decree be entered.

DE
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Finch CI' v. Maifters & al. 231
April 7, 1724.

ILL by the Re&or of Winwick in the County Il‘ffdf‘;j I?Ifay’

D of Lancafler for Tithe Grafs cut and made into and of 26s.
Hay ; one Defendant infifts, that he and all thofe, Bd. for Hay
&’c. in an ancient Mefluage called Vewhalls, and the Tithes, al-

. . lowed.
Demefn Lands thereunto belonging, containing fixty-
eight Acres, two Roods and eighteen Perches, in 4/f-
ton within the faid Parifh, have immemorially paid a
Modus of a Penny at Eaffer annually in lieu of the

Tithe Hay growing on the Premiffes.

Another Defendant infifted upon a Modus of
twenty-fix Shillings and eight Pence for Hay, {mall
Tithes and Eaffer Offerings, for an ancient Tene-
ment called Brynz and Garfwood, containing fix hun-
dred and twenty-five Acres.

It was objeGed for the Plaintiff, that it appearing
by the Proof in the Caufe that this Payment was for
Hay (as a {mall Tithe) therefore Hay made from

T ¢t Grafs
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Grafs being in its Nature a great Tithe, it muft be
intended that this Hay Penny was for fomething elfe,
and the ancient Import of the Word * Hay or Haw
was an Hedge or fome {mall Inclofure belonging to
an Houfe; it was alfo objected to this and the other
Modus, that they were uncertain, could not be
{uppofed to have a reafonable Commencement, and,
3dly, were liable to Fraud; for if all the Land was
turned into Meadow, it would pay but one Penny:
But notwithftanding thefe Obje&ions, both thefe Mo-

dus’s were allowed per Curiam.

232.  Roupe v. Atkinfon. May 4, 1724.

A Leafe for ALEASE for a Term of Years was affigned to
before Mar, Truftees before Marriage, in Truft that they

riage, affign- {hould make Leafes for the Benefit of the Hufband

ed after by

Baron and and Wife ; after Marriage the Hufband and Wife af-
f:r‘,’éfud‘i‘“ge fign to Sparke, in Confideration of building the Pre-

Feme, tho' mifes ; Sparke afligns to Atkinfon for a valuable Con-

no Fine be .
levied. fideration.

Dyerot, The Hufband being dead, Mary Roupe his Widow
TR AL, brings a Bill againft Sparke and Atkinfon to be relieved
ggfjs.';ég. againft this Leafe made during the Coverture, no
1 Ro. Rep. Fine having been levied. And mora, this Bill muft
&8 760, have been difmiffed as being proper at Law, but that

‘the Defendants had filed a Crofs Bill to be quieted,

and for an Injuncion.

It was infifted upon for the Defendant in the ori-
ginal Bill, fuft, That this Leafe being afligned by
Hufband and Wife, who were Ceffuy que Trufls,

X Spelman, in Vers, (Haia) Sepas, Sepimentum, Parcus, &c.  Skimmer’s Did.
Verb, (Haw) i. e. Agellulus juxta Domum, €. Funius, Di&, Etym, dnglo-Sax.,
(Haw Cantianis) Agellus Domui_jacens & circumfeptus, %,

2 thould
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fhould bind in Equity as much as if it had been by
the Truftees: Per Curiam, Ii the {ruftees had been
Parties, they thould have been decreed to have exe-
cuted the Truft to the Defendants, purfuant to the

Aflignment of Cefluy que Trufi. .

2dly, it appeared that the Plantif was prefent
often during the Rebuilding, and took no notice of
her Intereft ; but this appeared to be only during the
Coverture.

3dly, It was faid that the Plaintiff, after her Huf-
band’s Death, had affirmed the Leale by accepting
tie Rent; but this was not made out in Proof.

For the Plaintiff it was infifted, that the had both
the Law and Equity on her Side, which ought to
prevail againft Equity alone, for the Defendants do
not pretend to Law.

But to this it was anfwered, that the Truftees are
Truftees for the Defendants, who have the equitable

Intereft.

Upon the Whole, per Curiam, the original Bill
was difmiffed, and an Injun&ion was decreed upon
the Crofs Bill; and per Lord Chief Baron Eyre,
Sparke is a Purchafor for a valuable Confideration by
building, nor does it appear he ever had Notice;

but if he had, I fhould have been of the fame
Opinion.

Chambers
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233.  Chambers v. Robinfon. May 6, 1724.

Cofts, in HE Defendant’s Anfwer was referred for Scan-
maiaﬁad‘: dal, and was reported by the Mafter to be {can-

when the  dalous, and the Plaintift’s Cofts were ordered to be

reported . taxed ; the Plaintiff in the Taxation of Cofts had al-

feandalous. Joywed to him feveral Irems, of twenty-one Pounds
fix Shillings, and three Pounds, as Fees given to
Counfel, although he did not pretend that fuch Sums
had been really given; but it was alledged, and {o
admitted now, that it was the conftant Method in
Chancery to allow Cofts in this Manner by way of
Damages and Satisfattion to the Party for the Scan-
dal: The Whole, in this Cafe, that was thus 7zen’d
to Counfel, amounted to fixty Pounds, which, this
Day, the Court would not alter, but, upon the 8th
of May, they thought it too extravagant, and redu-
ced it to forty Pounds. '

234 Rex v. Mann.

E;tif;t::g: FAY and Dowfe are Receivers General of the

dated. County of Huntingdon, the two Norcotts (Bank-
ers) were Securities for them in a Bond to the Crown.
The King’s Money was returned up by Fzy and
Dorwfe to the Norcorts, to be paid by them into the
Exchequer ; the two Norcorts afterwards became
Bankrupts, and upon the 4th of O&bvber 7° Geo. a
Commiflion of Bankrupt iffued againft them, and
upon the fame Day Mann was chofen Aflignee, and
an Aflignment was made to him by the Commifiio-
ners of the Eftate and Effe&s of the Norcozzs,

The Receivers Fay and Dowy/e on the sth of O&o-
ber 7° Geo. obtained a Fiar (dated that Day) for an
Extent
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Extent againft the two NVercurri, thelr own Securities,
which was tefted the 6th of O&ober, which was irre-
gular, in that it fhould have been only to find Debts;
and finding that the Aflignment of the Commiffioners
was prior in Time to the Zeffe of their Extent, they
procured a new Extent, which was tefted before the
Aflignment, vsz. the 6th of Fuly before.

Whether this Extent, thus antedated before the
Fiat, was not void, -was (by way of Motion) twice
argued before by feveral Counfel on both Sides, vrz.
Nov. 18, 1720, and May 22, 1723, when the Barons
were equally divided.

And this Day, May 12, 1724, this Matter came
on again before the Court, when the Queftion was,
whether the antedating this Extent fhould not be
taken Advantage of by Pleading, and not determined
upon a Motion: It was objected to Pleading, that it
would be averring againft the Fiaz, and that this was
Matter of Irregularity, and not erroneous: But per
Curiam, It was ordered to be pleaded to. Mr. At- 1Lutw.332.
torney General demurred to the Plea, and afterwards o2 “20
in Hilpry Term 126, it came on again to be argued 272
by Mr. Bootle pro Rege, and Mr. Szrange for the De- ;1%12‘:1 %2?,_
fendant, and then the Court (as I think) feemed !¢y v Bun-
againft antedating Extents, but adjourned the Matter &
without giving any Judgment, only they All now
faid, this was a Matter of Irregularity, and not of
Error, and ought to have been determined on Mec-
tion. The Plaintiffs feeing the Court incline againft

antedating the Extent, fubmitted (ws audivi) *.

¢ Fune 25, 1726, Rex v, Vanderplank, Per totam Curiam, An Extent cannot
be antedated,

Unu At
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At the Sittings ia Middlefex.
235.  Pallifer v. Ord. May 13, 1724.

fﬁj?n of EBT was brought upon the Certificate of the
‘ grounded Commifficners for ftating the Debts due to the

29&13:1;_ Army purfuant to the Stat. 6° Ges. for one hundred

crues upon 2and five Pounds eighteen Shillings and feven Pence
gjzfa‘;j‘z?j Farthing, certified to be due to the Plaintiff, for
exat Sum which the Statute gave an A&ion of Debt upon a De-
be due, mut mand made and Refufal; in proving the Demand, it
be demand- a5, of one hundred and five Pounds eighteen Shil-
' lings and fix Pence Farthing, inftead of feven Pence
Farthing, which varied from the Sum certified. Lord

Chief Baron Eyre (before whom this Caufe was tried)

was of Opinion, that this Certificate was in the Na-

ture of a Judgment, that it being a Debt thereby re-

duced to a Certainty, and the Demand being of a
different Sum, it was fatal ; and thereupon the Plain-

tiff was nonfuited.

A naked Au- Nota, The Plaintiff gave an Authority to Moore
saed 1o an. Dis Attorney to make the Demand, or to authorife

other, by ex- any other Perfon to do it, who accordingly executed

Exrf}fs for thee 2 Letter of Attorney to ‘another to do it; fo it was

g&iﬁo;eé. objeted for the Defendant, that @ naked Authority
could not be delegated : But the Chief Baron was of
Opinion it might, by expres Autbority for that Pur-
pole, otherwife not.

Mitchel
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Mitchel v. Soaper. May 18, 1724. 236

TRE SPASS. Verdi& for the Plaintiff, guoad Trefa

where no

Tranfzreffiort cum Averiis & Sepinm & Fenfura- more Cotis
rum Frattion® Proflration’ & Divulfior’, that the De- thm Dama-
endant was Guilty, and a Penny Damages. The 2Vent 48,
Judge who tried the Caufe had not certified as the ;¥ ”

Statutes 22° & 23° Cur. 2. cap. 9. fefZ. 136. and 8°3!5

& 9° V. 3. cap. 10. fell. 4. dire@; and now it was Raa;muﬁg7
moved, that the Defendant thould have no more Cofts ?gn;‘;hz" N
than Damages, here being no Word which amounts Comberp.
to an A/portation, nor any voluntary Trefpafs Certi- fog Reeves
fied, and Divulfor’ did not in itfelf import either ; v. Buder,pl. |
and of that Opinion were #he Cours ; and the Plam-

tiff had but one Penny Cofls.

At Serjeants Inn in Chancery Lane.
Glover &al'v. Eliz Toung. May21,1724.

ALTHOUGH the Rule is, That a Feme Covert, Feme Co-
in the Abfence of her Hufband, muft anfwer by vert's An-

{wer with-

her Guardian (that there may be fomebody anfwer- out a Guar-
able for the Cofts) yet upon an Afhidavit made, that dian permit-
her Hufband, fince he entered his Appearance, was fledin aCafe
run away, and could not be found; that fhe had® "
applied to all her Friends and Acquaintance to be her
Guardian, but that 4/ had refufed, becaufe {he could

not give Security to indemnify them againft the Cofts;

in this Cafe of Neceflity the Court gave leave to file

her Anfwer without a Guardian.

DE
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238. Granflade v. Baker. June 4.

}X;it of A W'T" was ordered per Curiam, upon the Motion of
ce .

glmr:ed for Mr. Foley, that the Sequeftrators (nominated for
Sequeftra- ot performing a Decree) might fell fo much of the
tors, they

having been Eftate, as appeared by their Certificate they had fe-

%P’fsﬁ‘;'u esree queftred ; and alfo that they fhould have a Writ of
Orders.  Affiftance to fequefter the reft, it appearing by their
;Km'mc” Afhdavit and Certificate, that they were oppofed in
fuch Sequeftration. It was moved by Mr. Edlyz in
Behalf of two Perfons, that Part of the Eftate {feque-
ftred belonged to them, and a Leafe was offered to
be produced: But per Cwriam, We will not enter
into the Title upon Motion, but they muft go before

the Mafter upon Peril of Cofts.

239-  Coulfton v. Richardfon. Eodem Die.

gg;’g,fﬁ’; PON arguing Exceptions' they were allowed ;
lowed, Plain- whereupon the Plaintiff obtained an Order to

iff had N .
Order 102 amend his Bill without Cofts, he amending the De-

mend with-
out Cofts ; Defendant, without waiting for the Amendment, puts in a fecond Anfwer.

] fendant’s
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tendant’s Copy; the Defendant, without waiting for
the Amendment, put in a further Anfwer, and then
moved to diflolve the Injunéion upon the coming in
of his fecond Anfwer: But it was moved for the
Plaintiff, that this Anfwer eame irregularly before
he had amended his Bill, and it appeared (although
Delay on the Plaintiff’s Side was fuggefted) that the
Plaintift offered to amend his (the Defendant’s) Copy:
And the Court thought the moft proper Method, in
this Cafe was, for the Plaintiff, to take Exceptions to
the fecond Anfwer, and to turn the whole Amend-
ments into Exceptions; and the Order for fhewing
Caufe why the Injun&ion fhould not be diflolved,
was enlarged.

Shorter v. Scortin. Junii§, 1724. 240

PER Curiam, Where a Matter is referred to the Witnefles

., compelled by

Mafter to make his Report thereupon, we wiliRule to at-
tend the

compel the Witnefles (though they are Strangers) to ypae.
attend by Rule, as they do in the Coimon Pleas.

Chambers v. Robinfon. Jutiii 6, 1724. 241

HERE a Defendant fubmits to Exceptions, If Excep-

tions are dl-

or Exceptions, on arguing, are allowed, the lowed,Piain:
Plaintiff has a Right, of courfe, to amend his Bill EgB”i‘]‘f’zfisth_
without Cofts, he amending the Defendant’s Copy. out Cofts of

courfe,
Gumley v. Burt. Junii 11, 1724. 242
NDILL by the Plaintiff as Leflee of the Vicar of Tithes &f

. Peas and

Thiftleworth, for Tithe of Peas and Beans /e a7d Beans fhal
Jowed iz Rows, drilledy hoe'd, and Hand-weeded in oY pid to

] ‘ the Impro-
priator, if the Vicar doth not fhew an Endowment or Ufage to the contrary,

X x Gardes-
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Cro.El.5%8.
More g10.

24.3.

Prohibition
to ftay Pro-
ceedings in
Spiritual
Court for
Pro&or’s
Fees.

Garden-like Manner, againft the Leflee of the Impro-
priator (the Dean and Chapter of #indfor) as being
a {mall Tithe: The Defendant infifts, that a great
Part of the Parith is converted into this Method of
Cultivation, and that this Tithe was never paid to
the Vicar, but always to the Impropriator. Two
Cafes were quoted by Mr. Amyrant for the Plaintiff;
firlt, Stephens v. Martin, Hil. 7° . 3. which was
afhrmed upon an Appeal to the Houfe of Lords;
fecond, NVicholas v. Elliott: To which it was anfwered
by Serjeant Szevens and Mr. #ard for the Defendant
as to the firft, That it did not appear (in that Cafe)
the Impropriator contefted it, nor what the Endow-
ment was; and as to the fecond, there was a Proof of
Ufage by the Vicar for forty or fifty Years receiving
Tithe Peas and Beans, where Plough and Spade were
ufed ; but where the Plough only was ufed, the Im-
propriator received them. And per Curiam, There
being no Endowment produced, nor Ufage proved in
the prefent Cafe, the Bill was difmiffed as to the De-
mand of Peas gnd Beans.

Davies and Williams. Eodem Die.

IBEL in the Spiritual Court for Proctor’s Fees §
Mr. Bootle moved for a Prohibition, which was
granted ; for per Curiam, where there is Remedy at
Law the Spiritual Court ought not to proeeed, and
this Cafe depends upon a Contra¢t and Retainer,
which is triable at Law.

The Cafes cited for the Prohibition, 2 Ro. A
285. p. 37. 3 Keb. 441. Hyde v. Partridge, Salk.
2 Keb. 810, 845.-—-Mr. Welden againft the Prohibi-
tion cited Regiff. 53. 2 Ro. Rep. 59. 1 Mod. 567.

3 Keb,
3
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3 Keb. 203. 4 Mod. 255. 1 Vent. 165. March 4.
s Mod. 238.

Phillips v. Symes & al &0 comra. 244
June 13.

ILL by the Re&or of Stoke Abbots in the County Modus of
of Dorfer (among other Things) for the Tithe of &ry i
Furze, Coppice and Under-wood, Milk; Calves, Wool, 4¢. for 2

) . v
. ; Heifer, for
and Fruit, & of Gardens. Milk and

Calf,

The Defendants infift, firft, That no Tithe of
Furze ought to be, or ever was paid, wnlefs it was
Jfold s 2dly, Nor any Tithe of Coppice or Under-
wood, if Cattle were depaftured where the Wood
grew ; 3dly, They infift upon a Garden Penny for
the Produce of the Garden; 4thly, Upon a Modus
of eight Penc¢e for every Cow, and four Pence for
every Heifer, in lieu of the Tithe of Milk and Calves AntePLg;.
of fuch Cow and Heifer ; 5thly, That three Shillings
and four Pence was payable for every Score of Sheep
{horn out of the Parifh, and {o proportionably for a
lefs Number than twenty, or for a lefs Time than a
Year, for the Wool and Lamb of fuch Sheep.

Nota, The Defendants omitted in their Anfwer to
fpecify the Day whereupon the faid refpective Mo-
dus’s were payable; and therefore to {fupply that De-
fe@t, they exhibited their Crofs Bill to eftablifh thefe
Modus’s, and alledged the fame to be payable at cro E1.ceq,
Eafter ; and alfo to compel the Rector to keep aMooresss.
Bull, which, by Cuftom, he ought to do for the Ufe
of the Parifhioners, and {o wag admitted by the De-
fendant to the Crofs Bill.

Upon
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Upon hearing both thefe Caufes together it was
decreed per Curiam, firft, That the Defendants ought
to account for Furze, and Coppice and Under-wood
for. the Defence, as to thefe, amounts, in effe&, onl
to a Von decimando.  2dly, That although the Plain-
tiff in the original Caufe had a Right to a Decree
for Tithe in Kind, becaufe the Defendants had omit-
ted the Day on which the Modus’s were payable, yet
now that Defe&t was fupplied by their Crofs Bill,
both Caufes being now but as one; and it would in=
troduce great Inconfiftency in the Decree, if the Mo-
dus’s fhould, for that Reafon, be adjudged void in
the original Caufe, and eftablifhed in the Crofs
Caufe, provided they are good in other Refpeéts.
3dly, The Garden Penny was allowed. 4thly, The
cight Pence for a Cow, and four Pence for an Hei-
fer, were adjudged good; though it was objected,
that it was not good for the Milk and Ca/f, for then
it would be payable although there was no Calf ; to
which it was anfwered, that then the four Pence and
eight Pence would be payable, for it was payable for
all the Tithe a Cow, &%. produces, which is only
Milk and Calf. sthly, To the three Shillings and
four Pence for every Score of Sheep fhorn out of the
Parifh, and {o proportionably for a lefs Number than
twenty, or for a lefs Time than a Year, for the
Wool and Lamb of fuch Sheep; it was objected,
firft, That this is too rank ; 2dly, It is payable for
Wool and Lamb, though the Lambs might be fallen
before the Sheep were removed, and the Tithe of
Lamb would be payable before ; 3dly, There is great
Uncertainty, becaufe of the Fractions which might
arife, when a {mall Number was only removed ;
4thly, It is liable to Fraud, for the Parifhioner
might remove them out of the Parifh for a little Way

only,
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only, juft before Shearing-time, and then bring them
back again. To thefe Objections it was anfwered per
Curiam, We cannot take notice of this, nor enter
into the Confideration thereof; (fed quere de cef?
Reafon).  2dly, It is payable at Zaffer, and is a Sa-
tisfadtion for all the Wool and Lamb before that
Time. 3dly, The fame ObjeGion might be made
to arife from the Fra&ion, where only a fmall Quan-
tity of Wool was, and Tithe in Kind paid. 4thly,
It Fraud appeared, as it would be taken to be, un-
der the Circumftances put in the Objeétion, then the
Parifhioner fhould pay Tithe in Kind, as well as if
they had continued in the Parifh to which the Mo-
dus doth not extend ; fo the Defendants were decreed
to account in the original Caufe for Tithe of the
Furze and Wood ; but the Bill was difmiffed as to
the reft, and the other Modus’s were eftablithed on
the crofs Caufe, and the Defendant decreed to keep
a Bull purfuant to the Cuftom.

But afterwards, Feb. 3, 1723, this Caufe came on Modus of
to be reheard, and principally as to the Modus of 3.+ P

three Shillings and four Pence for every Score of or otherwife,
&c, for a

Sheep thorn out of the Parith, &c. and upon Infpec- Score of

tion of the Crofs Bill, the Payment was alledged to gg:egf%}?’

be at Eaffer, or otherwife when the Sheep [ball be [old, Pasit, is
which being uncertain, per totam Curiam, this Modus 70%. % un-

was adjudged void. Zide 1 Ro. Rep. 38, 39. 2 Leon. Time of
70. Moore g13. Hob. 107. Payment.

Laurence v. Fones. Junii 18. 245.

ILL by the Vicar of Brockworth in the County of Eafter Of-

ferings are

Gloucefler for Tithes: It was decreed per z0tam due of come
Curiam, that Eafter Offerings were due of common morRights

Yy Right
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Right at two Pence per Head, unlefs it had been
cuftomary to pay more; that the Vicar ought to
have a Decree accordingly, though there was no
Proof of Eafler Offerings ever having been paid,
(there being a Lay Impropriator, * who is not inti-
tled to Offerings, but Ae only who exercifes the Spi-
ritual Fun&ion). And it was faid by Baron Gilbers,

that Offerings were a Compenfatlon for Perfonal
Tithes.

246. Harrifonv.Sharp & Hurft. Eodem Die.

Modusof 15 IDILL by the Plaintiff as Vicar of Grantham in the
of the yearly = County of Lzncoln, who therein demanded Tithes
Yentof b of Lands in the Vill of Harrowby; the Defendants
’ infifted on this Modus, v/z. That when any of the
inclofed Paftures in Harrewby were ploughed, and
fown with Corn or Grain of any Kind, or laid for
Meadow, and mown and made into Hay, Tithes in
Kind were paid to the Rector; but when eaten and
depaftured with Sheep or Cattle, then the Occupier
AntePl.25. paid to the Ficar one Shilling in the Pound of the
Salk. 657. yearly Rent or Value thereof, and no more, upon
Jome Day after Michaelnas, yearly, in Lieu and Satif-
fa&ion of all Tithes whatfoever : Per Opinionem totiz:s
Curie, this Modus was adjudged void upon the Au-
thority of the Cafe of Startupp and Dodderidge ; and
therefore gave no Opinion upon the Uncertamty of
the Day.

* The Reporter bimfelf puts a Quere upon this,

2 Snowball
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Snowball v. Vicaris. Junii 22. 247,

A Judgment was obtained at Law in an Afumpfiz, Evidence
upon an abfolute promifory Note for fifty Pounds f‘f,jf; l,:f:ht
againft the Plaintift S#wéall, who now brings his hzsu’zzgﬂbcn
Bill to be relieved, fuggeﬁmg the Note was really fore at Law,
agreed to be condmonal viz. *¢ That unlefs Rasm’s

t Infurance rofe to one hundred Pounds per Cenz. 1

¢ (the now Defendant) give you my Word I will ne-~

¢« ver trouble you for the Money.”

It was objected for the Defendant, firft, That the
Plaintiff ought not to be permitted to enter into this
Evidence now, becaufe he might have done it at
Law, either upon the General Iffue, or by pleading
{pecially.

Secondly, That the Plaintiff ought not to give Parol Proof
'Rarol Evidence to prove the Iuzent of a Note in Wri- ;g:’fﬂ;“t
ting ‘under Hand. of a Note.

But per Curiam (dubitante Eyre Chief Baron) The
Plaintiff was permitted to go into this Evidence, and
was relieved ; and Baron Price faid he could not di-
ftinguith this Cafe from that of Lady Clarges v. Wil-
liams in this Court, Febd. 20, 1723.

Murriet v. Lyon & Ux’. Junii23. — 248.

HE Defendant moved for Liberty to anfwer f{ufbsnd al-
without his Wife, upon an Affidavit made that ferwithoss
the declared the would not anfwer with her Hufband, his Wife.
but that the loved the Plaintiff better, and would
ftand by him; which was ordered accordingly.

Sir
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249. Sir Edward Blacker v. Dobtor Finney.
Junii 23,

Injundtion ILL fuggefted that there was a Modus of four
to the Spirl- Pence per Score of all Sheep going on Gayerfield

«tual Court to
faya Libel in the Parifth of Ryzom in the County of Durbam, in

fﬁﬁell;‘ihfi:,_ lieu of Tithe of Lamb and Wool; that the Defen-
dus i fought dant libelled in the Spiritual Court for Tithes in
blihed. ‘Kind ; that the Plaintiff moved for a Prohibition in
the Court of Pleas in Dwurham, but permitted a Con-
fultation to go, and depended on Relief in this
Court, and prayed to have the Modus eftablithed:
The Defendant Do¢or Finney infifted there was no
fuch Modus, but that the four Pence was in lieu of
the Milk of the Ewes, which was ufual in that

Country.

Now upon Motion for an Injun&ion to the Spiri-
tual Court the Defendant’s Council infifted, that this
was proper Matter of Suggeftion on a Prohibition ;
and alfo the Defendant had in the Anfwer denied the
Modus: But per Curiam, there being fome Difpute
between the Parties, whether the Modus is as al-
ledged in the Bill, and as the Spiritual Court cannot
try the Modus, we will grant the Injun&ion *.

¥ Fune 6, 1733, Salmon & al v. Rake Rector of Holcombe in Com® Somerfet : A
like Bill for eftablithing Modus’s, fome whereof the Defendant admitted, but aby
folutely denied the moft and greateft of them; and per totam Curiam Scacc’,
though the Plaintiff here had not put in a Plea to the Libel in the Spiritual Court,
yet fince that Court cannot try Modus’s, and the Bill prays an Eftablithment
thereof, an Injunétion was granted, .

: - | " Holden
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Holden qui tam v. Weedon Widow.  zso.
Eodem Die.

HIS was an Information againft the Defendant Information
upon the Statute 11° & 12° /7. 3. for having g2 "%
India Silks in her Cuftody knowing them to be fuch, ft forth
whereby fhe became liable to the Penalty of two f:;zﬁ?:ff
hundred Pounds: There was a Verdi& for the Plain- bring the
tiff, and now in Arreft of Judgment feveral Excep- within thas
tions were taken to the Information, but over-ruled. L2
At laft an Obje&tion was made, that this was no Of-
fence at Common Law, and therefore every thing
ought to be fhewn in the Information to make it an
Offence within this A& of Parliament; and though
there was an Averment that the Commiflioners had
appointed Warehoufes, &¢. yet they have not averred
that there were Warehoufes flill continuing at the
Time of the Seifure, or that Security was not given, Dyer 312,
as by the A& is dire@ed : To which it was faid, that g ';Z;’?‘
the Defendant being to have the Benefit of them, it Raym.487.
laid upon her Part to thew it. But per Curiam, The M’;:flg;:g:
contra formam Statuti is only a Conclufion from the de‘l*) 134
Premifes, and they thought the Cafe in Sir 277, Fomes 129. >
156. Bedov. , not to be Law: So much ought 2'3‘3?48’
to appear in the Information, as to make this Matter
a compleat Offence within the Statute. Upon the
Stat. §° E/z. it muft be averred in an Indi¢tment,
that the Defendant did not exercile the Trade at the
Time of the Statute, although it is above one hun-
dred Years ago: And upon the Objection, that it did
not appear that there were Warehoufes continuing,
or that the Goods were not delivered out upon Secu-
rity, Judgment was arrefted. And Lord Chief Baron
Eyre feemed to think, there was nothing in the Di-
ftin&ion between an Exception and Provifo mentioned
in 1 Lev. 26.
Zz At
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At Serjeants Inn, poft Trin. 1724.
251. Vernon v. Minfbull.

Bill to be HE Plaintiff brought his Bill againft the Defen-
;Zlil:},f(:l]ﬁc_]g- dant to be relieved againft a Judgment at Law,

ment at i oof that two Notes, whick
D gl upon a Suggeftion and Pr at tw R ich

¢he Maeer Would have been a proper Defence at Law, were mif~
fuggefted 1579 at the Time of the Trial, and fince that Time

was a proper

Defenceat  have accidentally been found, whereupon the Plain-~
I;E{Z;M?é_ tiff was relieved, and an Injun&ion was granted to

ftay Execution on the Judgment.

At the fame Sittings.
252.  Sir Alexander Anflruther v. Chriftie.

The like Bill ABILL was preferred by the Plaintiff againft the
2 the laf Defendant to be relieved againft a Judgment at
Law 4y Default, upon a South-Sea Contra& ior nine
thoufand four hundred and forty-five Pounds for one
thoufand Pounds Stock, to be transferred on the 21ft

of December 17 20.

The Plaintiff by his Bill fuggefted, that the De-
fendant had not regiftered ;--was not poflefled of the
Stock as the Statute requires ;--that he had not ten-
dered ;--that it was an ufurious Contraé&, two Notes
being given for one thoufand three hundred and fifty
Pounds for continuing the Contra& for three Months,

For the Defendant it was objeted, that thefe Mat-
ters were all a proper Defence at Law, and therefore
that the Plaintiff ought not to be permitted to enter
into this Evidence, and that there was no Difference

that
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that the Judgment was by Default, for that it was
the Plaintiff’s own Negle&, that he did not plead
and make his Defence at Law, of which he ought
not to take Advantage. And it was allo infifted
upon for the Defendant, that fince here was a Con~
tract in Writing produced, the Plaintiff ought not,
by Parol, to give Evidence that it was a Continuance
of a former Contra&: But notwithftanding thefe Ob-
je&ions, zhe Court permitted the Plaintiff to go into
Proof of the before-mentioned feveral Matters ; but
afterwards an Iffue was dire@ed to try whether the
Defendant was pofleffed of Stock as the Statute re-
quires.

Nota, It appeared in this Caufe there had been
the moft fhameful Subornation of Perjury that ever
appeared to a Court; Sir Alexander having, in his
own Hand-writing, ditated what his Witnefles were
to {wear, with a Defcription of the Defendant’s Per-
fon, Time, Place, Sums, &.

DE
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253. Woodnoth v. Lord Cobbam & Gibbs his
Tenant. QOCL 26.

Evidence. LAY Impropriator prefers his Bill for great Tithe
ﬁg‘;ﬁg{ of the Parith of Thornbrough in the County of
Steward ad- Buckingham ; the Defendant infiffed that there was a

;’;:,‘52“;1‘{40_ Payment of fixteen Shillings and four Pence to the

dus to the Vicar, in lieu of the Tithes of the Chantry Paftures

D;gl:;rlgr; (which were in Demand) and to prove this, produced

‘i*,g:rif'(‘)‘: the - Accounts of one Edward Chaplin, who was Steward

Ante Pl 75. to the Defendant’s Father, wherein there were En-
tries of this Payment: But it was objeced for the
Plaintiff, that though a Parfon’s or a Vicar’s Book,
(where it appeared that Payments were made) were
Evidence, yet never admitted in the Cafe of him who
has the Fee: But per Curiam (diffentiente Baron Price)
Even old Rent Rolls (where it appears Payments have
been made, &¢.) are good Evidence; and they ordered
thefe Entries to be read. ‘But noza, by Baron Gilbert
they ought to be read, becaufe no better Evidence
can be had; but if Edward Chaplin had been alive,
they ought not.

2 WV, B,



De Term. 8. Michaelis, 1724. 181

St

V. B. In this Cafe it {feemed to be the Opinion of
the Court, that the Payment of a Modus to the Vicar -
is good Evidence of an Exemption againft the Parfon.

Spendler & al’ v. Potrer. Nov.12, 1524, 254

BI LL to eftablith a Cuftom, whereby the Owners Bill to efta-
and Occupiers of certain Lands in the Parifh of‘gﬁﬁftfg‘ -
Zort Baldwin in the County of Oxford were obliged Owner of
to keep a Bull and Boar for the Ufe of the Parifhio- oo it
ners: It was objeted at the Hearing, that a Cuftom b 2Pary.
which binds the Inheritance of the Lands can never
be eftablithed in a Court of Equity, without the
Owners of the Inheritance are made Parties, as
RQueen’s College (who were Owners, &c.) ought to
have been here; upon which Objeétion the Bill was

difmified per totam Curiam.

Nota, Alfo it was obje&ed, that as to the Occu- 1 Ro. Abn

pier, an A&ion on the Cafe would be proper. & 3993;

Williams v. Evans. 255.

' PON the Return of a Refcous, the Court upon Refeous.
Attachment

1 Motion for an Attachment will make it abfolute a firft, on
at firft, as againft thofe mentioned in the Return, ~ Motion.

Fones Adminiftrator cum Teflamento 256.
annex of Bromball v. Lord Strafford
Adminifirator of Sir SJobnfon.

Solvit ad

R. Peer Williams moved on the Behalf of the gem 2nd

Plene admi=

Defendant for Leave to plead to this Adion, nitravi
pleaded, on

which was Debt upon a Bond (and appeared by the “aglie

Declaration to be twenty-nine Years ftanding) Sofviz ofthe Truth
cf the laft

Aaa ad Plea,
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anePLiss. 5 diemn and Plene adminiftravit ; but the Court re-

257.

Injunétion.

Liberty gi-
ven to De-
fendant to

roceed at
iaw not-
withftand-
ing.

fufed to grant the Motion, unlefs the Defendant
would make an Afhidavit that he had fully admini-
fired, and this, they faid, had been the Practice of
both the * King’s Bench and Common Pleas. 'The like
Rule was made the fame Day between and
Lord Briftol (in an Indeb affumpfit) who moved to
plead Von affumpfis and Plene adminiftravir,

Stmmons v. Mullins & al. Nov. 17.

JIMMONS preferred his Bill to be relieved againft

an Award (which was made a Rule of the Court

of King’s Bench purfuant to the Stat. 9° &’ 10° 7. 3.

and whereupon an Attachment was granted again{t

him for not performing it) fuggefting Corruption in

the Arbitrators ; and the Plaintiff obtained an Injunc-
tion, the Exceptions to the Anfwer being allowed.

The Defendants now moved for Liberty to proceed
to examine the Plaintiff upon Interrogatories in the
King’s Bench, notwithftanding the Injunéion, as is
often done where the Defendant applies for Leave to
affirm his Judgment, or to proceed to Trial only:
And per three Baronms it was granted, becaufe the
Plaintiff was the Occafion of the Delay, he comes
here where he need not; for he might have had the .
fame Remedy in the Court where the Rule was
made, as here, and therefore it would be againft
Conlfcience to tie the Defendants up; but the Defen-

dants were not to proceed to have a Report on the
Examination ; (dubitante Price.)

* But the Pra&ice in the King’s Bench and Common Pleas feems at this Time-
to be altered 5 for there they now allow the pleading double Pleas without any

Affdavit at all of the Truth of any of the Pleas. Sce the Books of modern
Pra&tice in B. R, and C. B. '

Whitehead
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Whitehead v. Murat. Nov. 27, 1724. 258

R. Kettbkdy on Behalf of the Plaintiff moved, Security,
.that the Defendant might be 'obliged to give under what
Security tQ abide the Event of the Suit before he cesa Defen-
* . . dant, being
went to Oporzo, where he lived, and (as was fug- , Foreigner,
gefted in the Bill) that the Defendant owed the fiafbiiii}fi’
Plaintiff four hundred Pounds ; but zhe Anfwer of the Event of the
Defendant being come in, the Court would make no Suit.

Order.

But upon the 8th of December following, in ano-
ther Caufe where the Defendant bad not anfwered, but
was in Contempt, the Court obliged the Defendant
to give Security, until Anfwer and further Order.

Bailey at the Relation of the Attorney 239,
General v. Cornes.

ABILL was preferred for a Penfion on/y, payable Bill for 2

Preacher’s

to the Preacher of Bridgnorth; and upon hear- Penfion,

ing of the Caufe (which was afterwards ended by ié\{f,‘_’d;:g_g‘

Compromife) it feemed to be admitted, that a BilllKebb523.
might be brought for a Penfion only. 302 6

2 Inft. 491, 2 Cro. 666,

Chapman v. Barlow. Dec 8, 1724.  =260.

ILL by the Re&or of Radnage in the County of Tithes of

. Head-land
Buckingbam tor the Tithe of Head-lands, of amin, .ands’
Mill, and Cherries. | Cherries,

3 The
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Lit. Rep.13.  'The Defendant infifts the Head-lands were only
Lame 1% large enough. to turn the Plough upon, and as to

649. N. 9. this, the Bill was difmiffed.

2 Inft, 261,

621.

gf(?;;};r‘;é! As to the Mill, ‘no Tithes thereof having ever been
Ro.Rep.  paid, and being an ancient Mill, it was adjourned to

23 & confider whether the Tithe of a Water Corn Mill was

Goldf. 32. a predial or a perfonal Tithe.
Carth. 213, ]

4 Mod. 45.
2Cro.523.  As to the black Cherries, the Defendant infifted

Akl o they grew wild in Hedges and wafte Places, and

%d.ma“’ ferved for fencing his Grounds: But the Defendant
rin. 1693,

refolved that was decreed to pay the Tithe of thefe Cherries.

an ancient

Mill pays no Tithes.

DE



185

D E

Term. S. Hilarii

1724 %

Allen qui tam v. Jan. 23, 1724. 261

praifement

others, Officers) who had feifed a Quantity of ordercd,
Opium, that there might be a Re-appraifement, the K*}fr{j;ﬁ:
firft Appraifement being at fifteen Shillings per Pound, was fet too

which was too much by five Shillings per Pound, as An’:e PL 81,
appeared by an Aﬂidawt ; and if the firft Appreufe-
ment ftood, it would be a great Lofs to the Officers
who feifed, for they muft pay the King’s Moiety ac-
cording to the appraifed Value. Per Curiam, There
being no Bidder in this Cafe, let there be a Re-ap-

praifement.

IT was this Day moved o the Behalf of Allesi (arid A Re-ap-

But guere in what Refpe@ the Cafe would differ,
in the Reafon of the Thing, if there had been a
Bidder.

* The firft Day of this Term Baron Gilbert fat in Chancery as one of the
Cummiffioners of the Great Seal,

Bbb Boughton
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262.  Boughton v. Wright. Jan. 26, 1724.

Cuomary JIILL by the Re@or of Barrow in the County of
]':\I‘d;ll]:xf; of Suffolk for the Tithes of Corn, &c. The Defen-
ledeed in  dant infifted that he fet out the tenth Sheaf of Wheat
genera» ¢ and Rye, and the tenth Shock of Barley, according
cannot belet to the Cuftom of the Parith: The Cuftom he would
;2:§f;ﬁ¥eahave proved was, that the Defendant’s Cart was
Manner.  hrought into the Field, and he threw nine Sheaves

into the Cart, and left the tenth for the Plaintiff.

The Queftion was, whether this cuftomary Method
of tithing the Corn was good; for it was infifted
upon, on Behalf of the Plaintiff, that nine Sheaves
ought to be fet out on the Ground, and the tenth
left out, and marked with a green Bough for the
Plaintiff ; and that they ought not to bring the Cart.
into the Field, and throw the nine Sheaves into the
Cart, before the whole ten are fet out; for the Plain-
tiff ought to be able to view and judge whether he
has a fair and juft tenth Part.

And the Court would not let the Defendant in to
prove the particular Cuftom upon this general Alle-
gation ; fo he was decreed to account, for they
thought the whole zex ought firft to be fet out before
the #ne are thrown into the Cart.

263.  Mullins v. Simmonds & al’. Jan. 26.

Anfyer - R. WWard moved for Leave to amend an Anfwer
m - . . : ) ‘
fore T in three Particulars, wherein the Defendant

Joined. found herfelf miftaken; and per Curiam, We often
O . 21Q. . . . . .
319 do it where Iffue is not joined ; and it was ordered

accordingly. Rollfe
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Rolife v. Budder. Feb. 1, 1724. 264.

AMAN and his Wife, after many Years Cohabita- Devife of a
tion parted, and lived feparate about the Year oo
1714, the being then above fixty Years of Age: The fle and fe-
Wife being deftitute of a Place to live in, was at laft N bt fike
received by the Defendant at his Houfe at Dulwich. roperty, &
After the Separation a Son of them dies, and by his had been
Will devifes an hundred Pounds Bond to his Father, ‘I’Sﬁe{‘:e;:
and an hundred Pounds Egff-Indiz Bond, marked

N°  to his Mother (whom he made Executrix) and

her Affigns for ever, to ber fole and feparate Ufe; the

Bond devifed to the Father (after the Son’s Death was

paid) the Mother being indebted to the Defendant

for Lodgings, Neceflaries, &. agrees to let him have

her Eaft-India Bond, and that it fhould be changed

for another in the Defendant’s own Name, which

was accordingly done: The Mother dies, and now

the Hufband exhibited his Bill to have an Account Ve, 16z,
and Satisfadtion for this hundred Pounds Eaf-India **
Bond, fuggefting fhe had eloped, and that he was

poflefied of the Bond.

To which the Defendant anfwered as above, de-
nying the Elopement, or any indire& Pra&ice to
draw away the Wife, but that {he was forced to leave
him upon the Account of his Cruelty to her: But
no Proofs were entered into, fo it ftood fingly upon
the Point, whether under thefe Circumftances the had
not {uch a feparate Property in the Bond, as that fhe
could difpofe of it: And per Curiam clearly, She is
not only Executrix, but the Bond iy devifed t0 ber
fole and [eparate Ufe, which vefts the Intereft in her
in a Court of Equity, as much as if the Son had
vefted it in Truftees for her {eparate Ufe ; and there

2 are
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are many Inftances, where a Court of Equity has
decreed an Hufband to ftand as a Truftee for the fe-

1 Chan. Ca. parate Ufe of his Wife. Lady Suffolk’s Cafe, who

Pridgeon v married Serjeant Maynard ; Siv Fofeph Hern's Wife ;
Seymonr v. Dilkes, NVov. 17, 1718.---And they faid
it would have made no Alteration in this Cafe, if
the Plaintiff had taken out Adminiftration to his
Wife ; and f{o the Bill was difmiffed with Cofts.

265.  Hodges v. Mary Beverley & Burton.
Feb. 11, 1724.

Feme Co- AMAN as principal Creditor takes out Admini-
given 2 e ftration to 7. .5. and prefers a Bill againft the
for Money  'Widow, and alfo againft B. for a Difcovery of the

in her Hufs

band’s Life- Affets of the Hufband.

time, whe-
ther Aflets . . .
ofthe Hut-  B. in his Anfwer infifts, he has no other Aflets

band, than five hundred Pounds and one hundred Pounds,

which he fubmits to the Court, whether they are the
Hufband’s Affets or not.

As to the five hundred Pounds he fays, that he
bemg a Relation of the Wife, and obferving her to
live in great Straights and Difliculties, out of meer
Kindnefs and Compaflion propofed to give her five
hundred Pounds to her own feparate Ufe, for her
better Support and Maintenance (but this, as ap-
peared by the Defendant’s Proofs, was without the
Hufband’s Privity) and in order to make fuch Gift
certain and fure to her, he gave her a promifory
Note, dated Feb. 4, 1707, ¢ I acknowledge to have
< received of Mary Beverley five hundred Pounds to
¢ be laid out upon the publick Funds, and for which
¢ ] promife to be accountable. Barthol’ Burton.”

As
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As to the one hundred Pounds he fays, that in
the Year 1709, the Wife delivered and depofited in
his Hands one hundred Pounds, to be kept and fe-
cured by the Defendant for her feparate Ule,

He infifted alfo, that he frequently paid her Sums
of Money in her Hufband’s Life-time, and gave her
Cloaths, which he prayed an Allowance for, out of
the five hundred Pounds and one hundred Pounds;
he {fubmitted to account, but whether to the Widow,
or to the Adminiftrator of the Hufband, referred to
the Judgment of the Court.

This Caufe came on to be heard on Thur/day
the r1th of Feb. 1724, and per totam Curiam (Lord
Chiet Baron Eyre, Price and Page only in Court) It
was decreed for the Plaintiff, that this Note of five
hundred Pounds and the one hundred Pounds, thould
be taken as Part of the Affets of the Hufband, but
gave the Defendant Burton Allowance for what Sums
he had advanced to the Wife in her Hufband’s Life-
time, in Difcharge of fo much of the principal Sums
of five hundred and one hundred Pounds; and it
not appearing that he had made any Advantage of
this Money, they would not decree him to account
for the Intereft.

Downes v. Mooreman, & é contra. 266,
Feb. 11.

ILL by the Re&or of Bouchurch in the Ifle of Portion of

. Tithes are

Wight in the County of Southamptons for the difting from

great and fmall Tithe of a Farm, called Luccomb L 2
Farm, in the Defendant’s Pofleflion. Rettory,

Ccc The
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Lib. 4, 35.

The Defendant infifts that Lovecomd alias Luccomb
Farm formerly belonged to the- Abby of Quarrer,
that the Abbot of Quarrer was {eifed in Fee of the
Manor and Farm of, &c. and all the Tithes renew-
ing thereon, as of @ Portion of Tithes in grofs; that
this Abby, by Surrender, and by the Stat. 27° Hexn. 8.
came to the Crown ; that after King Henry’s Demife
the fame defcended to King Edward the Sixth, who
in the feventh Year of his Reign, by his Letters Pa-
tent granted Manerium de Lovecomb ac Grangiam, &c.
ac omnes & omnimodas Decimas, &c. in dicto Manerio
de Lovecomby, &c. Parcel’ Reventioniim difte Abbatie
de Quarrer dudum exiffer’, to Cotton and others, and
fo derives the Title down to Kwight, to whom the
Defendant was Leflee for twenty-one Years. And in
his Anfwer he fet forth the Claufe in the Stat. 27°
Hen. 8. That all Perfons, &c. who fhould have, by
any Letters Patents, any Lands, &. Tithes, &. be-
longing to any Monaftery, &c. diflolved by that Sta-
tute, thould hold the fame, in like Form, Manner,
and Condition, as the Abbots, &. held the fame,
and might have held the fame, if the faid Abbies had
not been fupprefled. This Caufe was heard Feb. 11,
1724, and the Defendant carried his Proof down
from the Year 1289, in a regular Method, to the
Hands of the Defendant’s Leflor, zhe Knights. But
nota, all the written Evidence produced mentioned
the Tithe only ¢ omnes vel omnimodas Decimas, &c.”
but in none of the Inftruments was mention made of
a Portion of Tithes, upon which the Plaintiff founded
his Objection, that no Title appeared in the Defen-
dant; Portio Decimarum being a Thing diftinét from
Tithes in the general Acceptation. *

* Nota, There were never any Tithes in Kind paid.

3 But
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But the Proof being fo clear, per totam Curiam,
the Plaintiff’s Bill was difmiffed, and the Party had a
Decree on his Crofs Bill to enjoy his Tithes purfuant
to his Grants, &c.

Nota, A Copy of an Agreement between the Abbot Copy of an
of Quarrer and the Monks of Lyra was produced in lﬁ%if:;;‘e&i
Evidence ; to which it was obje&ed for the Plaintiff, Abbot of i
that by the Rules of Evidence it could not be read, %ﬁgro?n
being neither a Record nor a publick Thing: But the IE‘{’, re read in
Defendant produced a Copy of the Statute of Oy Wynch o
that no Book, &. thould go out of the Bodleian Li-
brary; and the Court gave leave to read this Copy of
Agreement in Evidence, though they admitted it not
to be within the general Rules of Evidence, but upon

the very particular Circumftances of this Cafe.

Rickfon qui tam v. Sandforth. Feb. 17.

INFORMA TION of Seifure of a Parcel of Wines ; Evidence of
the Defendant gave in Evidence that he bough‘c tcl;’:ff’},‘f'

them of Boys, and Boys bought them at the Cultom- rol, where

Df -
houfe in Portfmouth, being condemned Wines. the Defen-

the firft Pur-
The Attorney General objected at the Trial, that {ior afeer

the Cendemnation fhould have been pleaded, or at
leafk they fhould have produced the Condemnation :
But per Lord Chief Baron Eyre, - the Defendant now
a third Perfon, and bought the Wines of f Boys, and
it would be. hard to put him to thew, much more {o
to plead the Condemnation, whatever might have
been done in cafe Boys (had been the Defendant) whe
was the firft Purchafor after the Condemnation ; and
therefore he thought it ought to be left to the Jury,
and fo it accordingly was, and they gave a Verdi&t
for the Defendant.  (But the Point of pleadme was
referved for the Judgment of the Court. /e the
Exchequer Rules.) Foreos
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,68.  fomes v. Barrett. Feb. 22, 1724.

o ILL by the Vicar of #¢ft Dean in the County of
Bill againfta ;
Sequeftrator Suffex againft the Defendant, who was Seque-
‘{,“;C‘:EC;}’EF ftrator, for an Account of the Profits received during .
aChurch, the Vacation: It was objeéted for the Defendant,
g;ﬁ?;;;;ft that the Bifhop ought to have been made a Party,

not o bea fince the Sequeftrator is accountable to him for what
o he receives by the Stat. 28° Hen. 8. The Court
feemed to think the Bifthop {hould have been a Party;
but by Confent this Caufe was referred to the Bithop
of the Diocefe. NVora, It was faid a Sequeftrator

could not bring a Bill alone for Tithes *.

26g9. szye V. HLIX/E)’. Eodem Die.

whether | N a Bill for Tithes of Wood by the Recor of
gfj:;:j Whipmeed in the County of Bedford; the Que-
Timber in ftion was, whether Beech was efteemed Timber in
ford.  this Country, which went to an Iffue to try. FVide
the Cales cited, Plhw. Com. 470. 2 Inf. Com. fur le
Stat. 45° Ed. 3. Stat. 35° Hen. 8. Cro. Fac. 100.

Moor go8. 2 Cro. 199. 1 Ro. Abr. 640. p.5. 1 Inf
53

270, The Attorney General at the Relation of
Waters v. Vincent. Feb. 25, 172a4.

allowed to a

Bill to dif- Lands, and alfo what Timber had been cut
cover Walte: Jown, and what Wafte committed, &’

Demurrer NGLISH Information to difcover Copyhold

* Trin. 1692. Berwick v. Swanton, fo it was refolved, becaufe he is a Bailif,
and accountable to the Bifhop, and has no Intereft,

The
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The Defendant demurs, becaufe there is a For-
feiture of the Place wafted, and treble Damages,

and yet the Attorney General has not waived For- .

feitures; per Curiam the Demurrer was allowed,
and this differs from the Cafe of a Tithe Bill, which
ufed indeed formerly to be with a Waiver of Penal-
ties, but has of late been difcontinued, becaufe the
Bill prays only the fingle Value of the Tithes.

Ddd D E
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271. Greaves V. D' Acaftro. April 17, 1724.

Outlawyy, D’AC’HSTR 0, who was Tenant to Webfler, was

irtllig(:x:i outlawed at the Suit of the Plaintiff Greaves,

the Landlord and his Goods and Money were {eifed by Procefs on

ed as . . . . . s

cne Year’s  the Outlawry, but ftill remained in the Sherift’s

Rent on the

Stat, 8 Ann, Hands.

It was now moved upon the Stat. 8° Anne, cap. 14.

on Behalf of the Landlord #7¢4ffer, that he might be

fatisfied one Year’s Rent in Arrear out of the Money

in the Sheriff’s Hands.

And the Court thought it ought to be granted,
becaufe a Capias utlagatum at the Suit of the Party,
is to be confidered only as a private Execution, and

is only auxiliary to the Party; and ordered the She-
rift to thew Caufe.

On the firt of Fume 1723, this Order was made
abfolute, Baron Price only then in Court; but on
the gth of Jume 1725, it was flirred again before

Lord
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Lord Chief Baron Gilbert, Price and Page, when the
Order was made abfolute per zotam Curiam. But
vide antea Pl. 3.

Willon & al’ v. Philips. April22, 1725. 272.

A Freeman of Londen makes a Will of his whole A Freeman
Eftate, and now the Plaintiffs, who were his §f Lordon

Children, come to have the Legacies devifed to them morc than
by the Will, and alfo their Shares of the cuftomary r;;:f;‘;“ i

Part; and a Debate arifing whether the Plaintiffs gﬂ{ts his

ildren

ought not to make their Ele&tion either to have one fall have
or.the cher, Baron Gilbert informed the Cogrt that lf,()etgl:xctf:a?; o
this Point had come before the Lords Commiflioners Cuftomary
in the Court of Chancery the Day before, and that SP};Zrcfs'm
Commiflioner Feky/ laid this down as a Rule obferved Canc 351,
in Equity, that if a Freeman of London devifes more ooen o8,
than his teftamentary Part, his Children who claim
Legacies by virtue of fuch Will, fhall be intitled to

both the Legacies and the cuftomary Share; but

where he takes upon him to devife his whole Eftate,

there they fhall make their Ele¢tion to take either

one or the other *,

Lord Dighy v. Meech, Seymour, & 273
Templeman. April 26.

ILL brought to eftablith the Plaintiff’s Right to ‘Title not
the Manor, &c. of Sherborn Caffleton in the Felfetforth
County of Dorfet, and Liberties and Hundred of it not ap-
, . . pearing how
Sherborn, to Green Wax Fees, Fines, Amerciaments, {ie promifes
Poft-Fines, and Fines fet at the Affifes upon the vefied inthe

. e - .4 Plaintiff,
Inhabitants within the Liberty, and alfo Poundage e

* Q‘. Webb v, Webb, 2 Vern, 110,

| A
] v
3 1 CeS
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Skinner 43.

274

Anfwer of
two Defen-
dants read
againit a
third.

1Vern. 159.

Fees on Executions, and Retorna Brevium, &c. by
virtue of a Grant 14° Jac. 1. The Bill was brought
againft three fucceeding Sheriffs of the County, and
Templernan, who had been the Under Sheriff for three
or four Years, and as to him to have an Account of
what Poundage Fees, &¢. he had received within the
Liberty : The Title fet forth by the Plaintiff was,
that King Fames the Firft granted to Sir Fobn Digby,
(after Earl of Brifl/) from him they defcended to
George, from him to Fobn Earl of Briffol, and on his
Death vefted in the now Plaintiff.

It was objeted at the Hearing, that here was not
a {uthcient Title fet forth, it not appearing how the
Premifes vefted in the Plaintiff, whether by Defcent,

Settlement, or how.

And per totam Curiam, Lord Chief Baron Eyre,
Price and Page, The Bill ought to be difmiffed for
that Reafon, the Bill being to eftablifh a Right, as
well as for an Account.---And upon this the Caufe
went off, but the Plaintiff had Liberty to amend
his Bill.

Mullins v. Symmons.

BI LL to fet afide an Award, as being unduly ob-

tained : Now upon Motion for an Injuné&ion
upon the Merits, the Anfwer of the Arbitrators (De-
fendants) was admitted, by Lord Chief Baron Epre
and Baron Price, to be read againft the other Defen-
dant, who was Party to the Award, and for whofe
Benefit it was.  NVoza, All the Defendants joined in
their firft and fecond Anfwers to the original Bill,
but the Arbitrators fevered in their Anfwers to the
amended Bill.  Baron Page totis wiribus contra, and

thought
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thought it a dangerous Precedent ; for a Man might
add a tham Defendant, and by his Anfwer, at any
time, obtain an Injuncion, and it was never done
before, and fo admitted.

May 27, 1725, Lord Chief Baron Eyre appointed
Lord Chief Juftice of the Common Pleas.

Eece DE
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Funii 1°, 1725, Sir Feffery Gilbert Knight, one of
the Barons, appointed Lord Chief Baron, and
Bernard Hale Elquire appointed a Baron of the
Exchequer.

275-  Egerton CI' v. Still. June 7, 1725.

Eafter Of- W' T was decreed per Curiam in this Caufe, firft
ferings due b/ ’

of common That Plaintift fhould have Egffer Offerings, as
%Eitf)l_z 45.due of common Right, although he demanded them

as due by Cuftom.

OddNum-  Secondly, That where there are above ten Calves,

ber above

con Lambs, Lambs, Pigs, &c. the Tithe of the odd Number
&c. notto ghove ten fhall be paid according to the Value, and

be carried .
over to the Not be carried over to the next Year.

next Year,

276.  Sir Edward Blacket v. Doltor Finney.
June 10, 1725.

Modus pay- )
able on or a- FITLL, to eftablith a Modus of four Pence per Score

bout the 25th

of April is of Sheep in lieu of the Tithe of Lamb and Wool
uncertain

o bad as to payable, or which ought to be paid oz or about the
the Time, 2 5th Day of April yearly. It
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It was objected at the Hearing to the Uncertainty
of the Time of Payment; and the Court allowed the
Obje&ion, but gave the Plaintiff Liberty to amend,
upon paying the Cofts of the Day.

AttheSittingsatWeftminfter, Junii14°.
The Attorney General v. Sir Fohn Elwell. 277.

AScz're facias was brought in the Name of the At-Inan Af’;g’_ﬁ
torney General againft Sir Yohn Ehvell, fetting mifory Note
forth that there had an Extent iflued againft Sir Maz- i’;ﬁerlj’sgg“
thew Kirwood, and an Inquifition was taken thereon, meht docs
which found Sir John Elwel/ indebted to Sir Matthew 5, nos.
Kirwood by two promifory Notes, one for one hun-

dred and fifty Pounds, and the other for one hun-

dred Pounds, and prays that the Defendant fhould

thew Caufe why the Crown fhould not have Execu-

tion for this Debt.

The Defendant pleads, that he was not indebted
by thofe Notes, or either of them die Inguifitionis :
The Attorney General proved (only) Sir 7sbn’s Hand
to the Notes: The Defendant gave in Evidence that
Kirwood, before he failed, brought an A&ion on thefe
Notes, and obtained Judgment by V7 diciz, and that
a Writ of Inquiry of Damages iflued, and was exe-
cuted, and thereupon a final Judgment was had;
and therefore that he could not be indebted on thofe
Notes, becaufe they were merged in the Judgment,
according to Higgins's Cale.

But it appeared, that although the interlocutory
Judgment was entered before the Inquifition was ta-
ken upon the Extent, yet the Writ of Inquiry and

3 final
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final Judgment were not executed and obtained, un-
til a long while afterwards; for the Inquifition on
the Extent was upon the 28th of November 5° Geo.
the interlocutory Judgment was before, but the Writ
of Inquiry was not executed until the 7th of February
5° Geo.

And thereupoh the Lord Chief Baron Gilbert, who
tried the Caufe, immediately dire¢ted the Jury to
find, as they did, for the Crown.

Debts are Nota, Firft, By this Plea it appears, that Debts
not b e are not bound till the Zef2 of the Inquifition; 2dly,
of the Inqui- T'hat Notes of Hand are not merged by an interlo-
firion. cutory Judgment, the Debt not being afcertained be-

fore the Writ of Inquiry returned, and final Judg-

ment entered thereon.

278. . Rogers v. Linton. Junii 16, 1725.

Who muft ILL for an Account of Ch. Rogers’s perfonal
be Parties to

the Bill Eftate, who was a Freeman of London, and ha-
Cauleper- ying had three Wives, and Iffue by the firft Wife
mitted to be

heard with- two Children ; by the fecond, one; and by the third,
}’a“r;z},gffv‘if‘ four ; devifed one Third to his Wife, and one Third
" to all his Children, and the other Third to the Chil-

dren by the laft Wife.

Thefe laft were Plaintiffs, and demanded the Share
devifed to all the Children, alledging that the Chil-
dren by the two former Wives were provided for, in
the Teftator’s Life-time.

Ch. the Son by the fecond Wife, was named a
Party, but never anfwered, nor was ferved with Pro-
cefs.

The
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The Plaintiffs moved the Court that they might
hear the Caufe without Charles, he being beyond
Sea, and if it appeared he had any Right, he might
come before the Deputy on the Account ; and though
no Precedent was produced of fuch an Allowance ze-
fore, the Court, viz. Lord Chief Baron Gilbert and
Price, contra Page, gave Liberty to hear the Caufe
without Charles.

Fff D E
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Rex v. Pixley. Nov. 16, 1725.

N 1715, Ball was made one of the Clerks to Mr.

Pauncefort the Treafurer of the Excife, and he
and Pixley entered into a Bond of two thoufand
Pounds Penalty to the Crowsz, with Condition that
B/l fhould duly account with Pauncefort for what
Monies, &c.

Pixley in May 1721, became a Bankrupt, and fur-
rendered himfelf, and complied in every Refpe@ with
the Stat. t° Geo. and had a Certificate, which was
confirmed, and he was aGually difcharged.

Laft Vacation a Capias was taken out upon this
Bond againft him, and he was arrefted thereon, and
in Cuftody of the Sheriffs of London; and this Day
I moved that Pix/ey might be difcharged out of Cu-
ftody by virtue of the Stat. §° Geo. and another Stat.
6° Geo. and alfo upon producing a Copy of the Cer-
tificate confirmed as the Statute dire&s. But per
Curiam, The Statutes of Bankrupt do not bind the
Crown, and therefore we cannot difcharge him; and

3 1t
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it was ruled fo, not only in cafe of an Extent, but
even of an Extent in Aid; in which laft Cafe the
Court refufed to relieve.

Nota, It was obje&ed, that a Scire facias {hould
have iffued firft upon this Bond, being for Perfor-
mance of Covenants; but it was faid to be every Day’s
Practice, that a Capias iffues immediately where Oath
is firft made of the Debt, as was done in this Cafe.

Harman v. Immins. Nov. 20, 1725,  280.
XCEPTIONS were allowed to two Anfwers to Cofts upott

/ the original Bill, and then the Plaintiff amended Xﬁ}fﬁfﬂf

his Bill (as he might do without Cofts;) the Defen-
dant put in an Anfwer to the amended Bill, and the
Plaintiff fet down the Exceptions (with {fome little
Additions) to that Anfwer, and they were allowed ;

and the Queftion was, whether the Defendant fhould
pay nine Pounds Cofts, as upon a third infufficient
Anfwer, or only three Pounds, as upon a firft infuffi«
cient Anfwer to the amended Bill. And per Curiam,

The Defendant was ordered to pay nine Pounds.

Spong qui tam v. Fafling. 281,
ENFORMATION for importing Brandy in Cafks Information

under fixty Gallons; upon the Trial the Defen- fﬁ; Brandy
dant produced the Mafter of the Veflel, as a Witnefs, ‘“a;élﬁngsie
but it was obje@ted by the Attorney General, that Mafter of 4
the Mafter was liable to a Penalty of one hundred ‘(ftp ebleca““
Pounds for breaking Bulk, by the Stat. 14° Car. 2. Witnes,
and therefore concerned in the Queftion; of which
Opinion was the Chief Baron, but he referVed this
Point for the Opinion of the Court. And now per
totarn Curiam, The Mafter ought not to be admitted
as a Witnefs, though no Information was filed againi}

him



204 De Term. S. Michaelis, 1725,

him; and feemed to make no Difference where it
was, or was not filed, though many Inftances were

AncePlois. mentioned on this Diftinétion before. Cited for the
Defendant, #illiams qui tam v. Ward, 1702, for
importing in unfizeable Catks; Knapp v. Walfb,
1704, on the A& of Navigation; Lefley qui tam
v. Grey, 9° Geo. Tobacco; Ffenkins qui tam v. Lar-
wood, on the A& of Navigation.

282.  Talbot v. Whitficld. Nov.2g, 1728,

Devife of MAN by his Will devifes a Sum of Money in
Maney to be Truft, that the fame fhould be laid out in a
Lands to be Purchafe of Lands by his Truftee; which Lands
Tail, the {hould be to the Ufe of the Mother for Life, Re-
'%:f’la"vtvt‘]‘; . mainder to her firft and other Sons in Tail, Remain-
of Age, de- der to 4. in Fee: The Mother died; the Son, who
i;;s (‘fvehll\f}‘: by the Will was to be Tenant in Tail, preferred his
has not been Bill, fetting forth this Cafe, and that the Truftee had
{,21;22;2; not laid out the Money, and prayed that it might be
for if Land paid to him, being more advantageous to him in his
inTail, e Way of Bufinefs than Lands, and likewife to fave
;fe“ccf‘fefre;a Expence ; for if it was laid out in Land, the Plain-
and ell it,  tiff now being of Age, could fuffer a Recovery, and
thereby bar the Remainder Man, and fell the Land:
The Defendant Truftee in his Anfwer agreed to this
Prayer. But 7zora, the Remainder Man was not
made a Party, and therefore it was objected, that the
Plaintiff might die before he fuffered a Recovery ;
and it would be wrong in a Court of Equity to de-
prive the Remainder Man of this Chance without
being heard. Lord Chief Baron Gilbert and Page
thought they might decree in this Cafe, as there was
no Infant concerned ; but Price and Hale zotis viribus
of another Opinion ; fo the Court being divided, the

Bill was difmiffed by Confent.
D E



20§

D E

Term. S. Hilarii,

1725.

Sir Cleave More v. Ellis Freeman & al’. ,3;.
Jan. 26, 1725-6.

IR Cleave More having matried the Daughter of Articles of
Mr. Edmonds of Hertfordfbire, after fome Years s pinding
Cohabitation Lady More eloped, and lived in a fcan- tn Bquity
etween

dalous Manner with {everal Perfons, as appeared by Hufbandand

Proof : This i i Wife, with-
Marriage proving {o unfortunate, Mr. Jvite, with

Edmonds, by his Will in 1696, devifed (among other tervention

: : er t .
Things) fix thoufand Pounds to three Truftees, 1n‘:vr£r’;‘ﬂ:fss.

Truft that the faid Truftees, &¢. fhould pay both
the Principal and Intereft thereof to fuch Perfon or
Perfons as Lady More fhould, by Deed in Writing
{fubfcribed by two or more Witnefles, appoint; and
Sir Cleave, or any after-taken Hufband, not to inter-
meddle therewith, nor the fame to be fubje& to the
Debts of Sir Cleave, or fuch after-taken Hufband.

After this, Lady More continued to live in the
{candalous Manner fthe had done, and Sir Cleave, on
the roth Day of Augwuff 1716, met with her in a
Coach, and took Pofleflion of her; and on the next

Ggg -~ Day
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1 Salk. Spen-
delow.

Day there was an Agreement executed by Sir Cleave
and his Lady, the Subftance of which (Articles)
was, that in Confideration Sir Cleave would permit
her to live feparate from him, fhe would fettle upon
him for his Life two hundred Pounds per Anmnum,
and allo pay him the Sum of one thoufand Pounds
out of her feparate Eftate, the firft quarterly Payment
to commence three Months after; and the Articles
being reduced into Writing were fubfcribed by Lady
More and Sir Cleave, and witnefled by four Perfons ;
they met afterwards at the Middle Temple Hall on the
the roth of November following, the Day of the firft
Payment, and -on -the -24th -of -Veveméer the -faid
Agreement was ratified by Indorfement on the Arti-
cles, and fubfcribed and witnefled as before.

The Morning of the Day of meeting, at the Zemple
Hall, Lady More made her Will, and devifed feveral
fpecific’Legacies to Mr. Elfs, who fhe alfo made Ex-

"ecutor and ‘reﬁduary' Legatee.

There having been a Bill before by'Lady More
againft Sir Cleave, to fet afide the Articles, or that
he thould make his Ele&ion to take three hundred
Pounds per Annum, or according to the Articles,
and a Crofs Bill by Sir Cleave againft Lady More and
her Truftees, to carry thofe Articles into Execution ;
(which Caufes were heard, and the Court then equally
divided, and fo went to the Chancellor of the Ex-

“chequer, who referred them to ‘the Judges again)
" but ‘before they were heard again Lady More died.

And now upon Revival of all the Proceedings in
both Caufes againft Mr. Elis, as Executor of Lady
More, per Opinionem totius Curie, thefe Articles were
deemed a good Execution of the Power under the
Will of Mr. Edmonds, and that Sir Cleave could not

I be
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be excluded by the negative Words; * and, 2dly,
That though the Truftees were not Parties to the
Articles, yet in Equity it was good to bind her, it
not being a dire& transferring of an Intereft, but an
Appointment purfuant to a Power : But a Point ari-
fing, whether thefe Articles were obtained by Durefs,
that was fent to an Iffte to try.

Nota, Mr. Ellis was a Witnels to the Force in the 18lk. Tik-
former Caufes; but it was now obje&ed that he be- \;eﬂ? ;oo
ing become the Party mtereﬂed by .the A& of Lady «»
More herfelf, fwore now to fupport a prefent Inte-
reft ; and befides, his Examination in the former
Caufes was after the 1oth of November 1716, the
Day -he made the W111 Whereby he was made Exe-
cutor and refiduary Legatee; and for thefe Reafons,
though he might have been a ‘good Witnefs in the
former Caufes, hxs Depofition was now rejected.

Nota, After a Trial of the Iffue, which lafted nine
.Hours, there was a Verdi&, that the Artlcles were
falrly obtamed without Durefs

Upon the Equity referved there was_a Decree for
Sir Cleave, from which Mr. E/is appealed to the
.Houfe of Lords; but the D@crge‘ was ‘A?:ﬁirmeduwnh
. forty Pounds Cofts,

Reeves v. Butler. Jan.29, 1724. 284.

HIS was an Ad&ion of Trefpals Quare Doypum Trefpat
& Horreum fregit ; & Bona 5@9 Catalla, &Fc. co e Cots
pit & detinuit & . deprivavie Quer’ de ufu Horrei 5’39 than Dama-

* Mitchell Vid v. Mitchell, 15th and 18th of Fuly 1712, in Scac’, where
there was a Gift by the Hufband to the Wife without the' Intervention of Tru-
flees, it was held good in Equity.

Domus
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Domus & Bonorum, &c. Verdi& for the Plaintiff and

two Pence Damages.

This Cafe was argued in Michaelmas Term, 1724,
by Mr. Ower for the Plaintiff, and Mr. P. #ard for
the Defendant, and the fingle Queftion was, whether
the Plaintiff {hould have more Cofts than Damages.

Lord Chief Baron Eyre thought that the Plaintiff
was intitled to full Cofts; Price, Page and Gilbert
Barons doubted ; fo it was adjourned to be further
confidered.

And after Time taken, Gilbert being now Lord
Chief Baron, gave the Opinion of the whole Court
this Day, and went over all the Statutes relating to
Cofts, as the Statutes of Gloucefter, Eliz. 21 Fae. &.
16 Car. 2. and upon comparing and confidering
them, founded his Opinion on this Diftin&ion, which
the Court agreed to, wiz. Where an A&ion of Tref-
pafs is brought Quare claufum fregit, and there is any
thing laid by way of Aggravation of Damages ¥,
there can be no more Cofts than Damages, though
the Frechold might come in Queftion, unlefs the
Judge certifies: But if there are feparate and diftinét
Counts, and intire Damages are given, there the
Plaintiff {hall have his full Cofts, even without a
Certificate. If a Plaintiff in Trefpafs counts of a
Claufum fregit, and in another Count De boris afpor-
tatis, if the Defendant is found Not guilty as to the
laft Count, and Guilty as to the Claufusm fregit, then
the Plaintiff {hall have no more Cofts than Damages.

* As in the prefent Cafe,

The
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The Cafe of Fifber & al Leffees of the 285
Dean and Chapter of Chrift Church in
Oxford. Feb. 3, 1725,

HIS Cafe ftood for the Judgment of the Court W*gth‘eri
this Day, when it was expe@ed that the long- Non-pay-
controverted Queftion, whether a conftant Non-pay- 25t of
ment of Tithes is Evidence of an Exemption againft Evidence of
a Lay Impropriator, would have been decided : But 3} **<m-

tion againft
the Court gave Judgment on the Words of the Pa-a LayIm-
tents mentioned in the Caufe, though they determi- EL‘.’E,’“igf
ned that the Dean and Chapter was a Spiritual and 2 S4k. é72.

. t
not a Lay Body. : %1?%2 :

4 Mod, 112,

The Arttorney General v. Randall.  286.
Feb. 4, 1923.

L PON an Information for running of Goods a @fgzﬁ‘;‘r‘ﬁ’:
Capias iffued as the firft Procefs, purfuant to ought not to

the Stat. 8° Geo. cap. 18. by virtue of which the De-* e

fendant was taken and put in Prifon. It was now intheOfice,

moved to fuperfede this Procefs, becaufe although gieafr;r:ecm

the Information was filed, yet it was not entered in veon it

the Book * (fo that the Party might have Notice)

purfuant to the Rules in 1687 and 1700; and it

was alfo faid, that the Information was only the

Commencement, &c. Cro. Eliz, 261. Rex v. Harris,

and it would be inconvenient to the Subje& not to

have Notice by the Book. To which it was an-

{wered and refolved per totam Curiamm, That to pre-

vent the Inconvenience, &c. the Baron never figns a

* 9, Order, Funz 26, 1700, That no Procefs g out upon Information until
it be entered in the Information Book, and be filed,

Hhh Warrant
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Warrant for a Capias without an Affidavit; and as
to the Stat. 18° E/z. there is a Provifo in that A&,
{o that this Cafe is not within that Statute: And per
Lord Chief Baron Gilbert and Baron Page (only in
Court) the Motion was denied.

287. Mills v. Etheridge. Feb. 3, 1725.

Sﬁéﬁjﬁ ILL by the Leflee of Matthew Heawes CI (fetting
a Bill for forth his Leafe dated Fed. 4, 1723.) for the
piesby - Tithes, &¢. for 1724 and 1725, in the Parith of
i'evszgry al- Simpfon in the County of Buckingbam.

The Defendant, as to the Difcovery of the Quan~
tity of Lands he held, and what Tithes he had in
thofe Years, and alfo as to the Account, pleads, that
it appears by the Plaintiff’s Bill that his Leafe was
dated Feb. 4, 1723 ; then pleads the Stat. 13° E/z.
cap. 20. touching Leafes of Benefices, and other Ec-
clefiaftical Livings with Cure, and avers, that Maz-
thew Hawes Cl the Leflor, was abfent from his Be-

Noy 116, Defice eighty Days and more in one Year fince the
Cro.ELxoo. Leafe, and before the Filing of the Billy viz. in 1724,
that the Church of Simpfon is not impropriate, and
that it is a Benefice or Ecclefiaftical Promotion with
Cure, and therefore by fuch Non-refidence, and by

virtue of the faid A&, the Leafe was abfolutely void.

Pro Qu. Now upon arguing this Plea (which was drawn by

Mo. 448. . .
L Bulte +or, myfelf) Baron Price was for over-ruling the Plea,

N. The Ch. becaufe it covered the Difcovery, Whlch according

Barondenied

mistobe  to the Ufage of the Court, a Plaintiff was intitled to,

ﬁ:” . But whatever Exemptlon or Difcharge a Defendant might

ler & Good- have. (And at the time of drawing the Plea I was

;fr‘o per  Of that Opinion, and fo informed my Client;) but
Yelv. 106. the Lord thcf Baron, Page and Hale were of Opl-

I nion,
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nion that the Plea was good, extending even to Dif
covery, becaufe it amounted to an abfolute Incapa-
city in the Plaintiff, which differed from the Cafes
where the Plaintiff was intitled of common Right;
and there is no Neceflity to aver that the Abfence
was voluntary, (for if it was otherwife, it lay upon
the Plaintiff to fhew it) or to aver that the Ab-

fence was eighty Days together; fo the Plea was al-
lowed *. ’

Geale CI' v. Wyntour. Feb. 11, 1725. 288

ILL for Tithes as Vicar of Bifbop’s Lyddiat in the Pleaofa

ecree in

COUHt}.’ of Somerfet, {ets forth a former Bill in Chancery to
this Court in 1717, and a Decree in 1718, for thefe cftblith

. , . ; PR . Modus’s to
Tithes, after Iffue (to try Modus’s, and Verdi&t for a Bill for
the Plaintiff.) ;1;;5235 -

The Defendant pleads, that in Zrimizy Term 1721,
he preferred his Bill in the Court of Chancery to
eftablith the Modus’s, &c. that Iflues were direéted
and found for the Modus’s, and decreed thereupon to
be eftablithed, and pleads the fame Verdi¢t and De-
cree in Bar of the Plaintiff’s now Demand ; and the
Plea was allowed per totam Curiam.

* Nita, The fame Plea came on inter Quilter 8 Lowndes, and Quilter & Maf~
Jenden, May 20, 1726, and then was allowed per totam Curiam, Baron Price be~
ing now of the fame Opinion iz emnibus. And in the Cafe of Bokenbam v. Bent-
field, Nov, 15, 17265 but mota, no Counfel appeared for the Plaintiff, and fo upon
the Authority of thefe Cafes the Plea was allowed.

December 16, 1726, Plea to a Bill for Tithes from Michaelmas 1723, to Mi-
chaelmas 1724, that the ReCtor was abfent eighty Days, viz. in 1724, which
might be after the time wherein the Tithes were demanded in the Bill; and for
this Reafon it was over-ruled.

Quere, if this a good Plea, if Reftor and Leflee join, for by Non-refidence
before Sentence he only forfeits his Leafe and Rent, not his Tithes, Atkinfon and
Prodgers v. Peafley. '

At
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At the Sittings after Hil. Term, I72.§’..

289. Anonymous.
Fraudulent PON the Trial of an Information for importing:
Importation Cocoa Nuts from Holland, not being the Place

Nuss | from of their Growth, &. contrary to the A& of Navi-

" gation, it appeared that the Goods were only Hutks

and Shells, and fome little of the Nut mixed with

them, which they did in Holland, feparating the

Hutks from the Nut by putting them over the Fire;

and this the Defendant pretended was a manufadtu-

ring of the Cocoa Nuts, and {o excepted out of the

A&, and that this was ufed only in Water, which

the French Refugees drank. But per Lord Chief Ba-

ron Gilbert, This is a plain Fraud, and no manufac-
turing,

D E
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Marflon v. Cleypole & al’. May 11, 1726. 290.

ILL by a Lay Impropriator for Tithes for about Limitatons,

the Stat. not
twenty-four Years. | pleadable to

a Bill for

The Defendant, as to fuch Part of the Bill as Tithes
prays Difcovery and Relief for any time before within
{ix Years next before the filing the Bill or ferving the
Subpeena, pleads the Statute of Limitations, and that

he did not promife to make any Satisfattion for any
Tithes before the faid fix Years.

This Plea was now argued, and over-ruled per
totam Curiam; for the Defendant, as to the Tithes,
is in the Nature of a Recesver or Bailiff for the Plain-

tiff, in which Cafe the Statute of Limitations does
not operate.

Cited for the Plaintiff, Cro.Car. 513. 1Saund. 38.
2 Saund. Webber v. Tyrrell.

Cited for the Defendant, Cro. Car.115. Hetley111.
Iii Hanfon
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291 Hanfon v. Fielding.

Exemption, BI LL by a Lay Impropriator for Tithes within the
ofge Parith and Boundaries of Shiton and Barnacl in

Poﬂ”eﬂi‘ons of the County Of Wﬂrwz.Cé,
the Priors of

St. John of .

Jemfilem. The Defendant, as to the Manor of Barnack, by
his Anfwer infifts, that the Manor was Part of the
Pofleflions of the Priors of Saint Fohn of Ferufalem,
whofe Pofleflions were exempt from Payment of
Tithes guamdin propriis Manibus, &%c. then fets forth
the Stat. 31° Hen. 8. with the Claufe of Difcharge,
and alfo the Stat. 32° Hen. 8. whereby thefe Priories,
with a/l Privileges, &c. were vefted in the Crown;
and that no Tithes in Kind had been paid for this
Manor.

Upon the Debate of this Exemption were cited for
the Plaintiff, Lib. 2. 47.2. Cro. Fac.57. Moore 913.
Degge 346. For the Defendant, Dyer 277. b,
Bridgm. 32. Latch89. Sir W. Fones 182. Ray. 2235,
Doaniel Vicar of Bengo in Cons’ Hertf” v. Sir F. Gewer,
Trin’ 1687.

The Court feemed all of Opinion, that it was a
good Difcharge ; but the Plaintiff, after, failed in
making out his Title, and the Bill, upon that, was

difmifled.

- The
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The Attorney Gemeral at the Relation of 292
Saint John's College in Cambridge v.
The Town of Shrewsbury.

ING Edward the Sixth by Letters Patent erets Touching
a Free-fchool in Shrewfbury, and gives the Bai- the Naming
liffs and Burgefles Power nominandi & appunttuand; the Schfgol at
a School-mafter, and of making Laws concernen’ & of Royal
tangen' Ordinem, Gubernationem & Directionem Pe-ovndations
dagagi, with the Advice of the Bithop of Litchfield
and Coventry, and alfo for the Prefervation of the

Revenue, &’c.

Queen Elizabeth, Anno 13° Regni, increafes the
Revenue of the School, in Confideration whereof the
Bailiffs and Burgefles agree to fuch Ordinances as Mr.
Afbton (then the Head Mafter) fhould, with the Ad-
vice of the Bifhop, make; who did accordingly make
Jeveral relating to the Difpofition of the Revenues and
Qualification of the Mafter.

Anno 20° Eliz. the Bailiffs and Burgefles made By~
Jaws, the feventh and eighth of which were, ¢ That
¢ upon every Vacancy of a Mafter the College thould
¢« ele® and nominate a proper Perfon (qualified as
“ by Afbton’s Ordinance) to the Bailiffs, who fhould
¢ nominate fuch-Perfon:” But by the eighth By-law
had Power to approve or difapprove. And by Inden-
ture 20° Eliz. between the Bailiffs and Burgeffes and
the Bithop of Litchfield and the College, they cove-
nant to perform the faid By-laws, and enter into
Bond of one thoufand Pounds for that Purpofe ; and
this Method of Ele&ion had been obferved for one
hundred and fifty-two Years, without any Interrup-
tion 'till lately.

3 And.
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And now upon an Information by the Attorney
General at the Relation of the College of Saint Fobz,
to compel the Town to nominate according to the

By-laws and Ufage,

CafesinParl. It was firft objected by the Court, that by the Let-~
}';fj;l;f’ Y ters Patent of Edward the Sixth, He being the Foun-

4 Mod. 106. der, is confequently Vifitor, and the Decree now

Star. 43Eliz. prayed is interfering with the vifitatorial Power, and

C. 4. the Crown can vifit only under the Great Seal.

Duke’s Cha,

Ufes 157.

i’;‘:' 13 But upon the {econd Hearing the Court thought

Comberb. there was no Weight in this, but that the Court
168, might proceed to eftablifh this as a Charity.

2dly, It was obje¢ted that the Power of nomina-
ting by the Letters Patent of Edward the Sixth, was
vefted in the Body as a Truft or naked Authority, and
therefore could not be delegated.

To which it was anfwered, that this was not a to-
tal Delegation of the Authority, but only a Regula-
tion to prevent Confufion, as in the Cafe of Corpo-
rations, L. 4. To which it was {faid, that the fame
Objetions might be made as to this; and the Ufage
of two hundred and fifty-two Years did much corro~
borate this Cafe; and of that Opinion was the whole
Court, and decreed for the Plaintiff.

D E
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Bridges v. Mitchell. June 18. 293

HE Bill fets forth, that the Plaintiff and De- TheStatute
fendant many Years ago were Partners as Mer- ?if;;’;’l‘;:ded
chants, and that upon {ettling Accounts between by one Part-
them in 1701, there was due upon the Balance of Ef;ugna b]i;dl
that Account, from the Defendant to the Plaintiff, another for
. . the Balance,
one hundred and ninety Pounds, and prays a Difco- and an Ac-
very, an Account and Satisfaction. count and
The Defendant pleads to fo much of the Bill as
feeks an Account and Satisfaction, that it appeared
upon the Plaintiff’s own fhewing, that the pretended
Balance was due above twenty-four Years before the
Filing of the Bill, and that in all that time he never
commenced any Suit for it; and alfo pleaded the

Statute of Limitations.

And per totam Curiam, the Plea was allowed on 2Vem.2;6,
the long Acquiefcence of the Party; and after fuch

a Length of time without Suit, it fhall be prefumed
Kkk the
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the Balance was fatisfied : And the Court feemed to
think this was not a Merchant’s Account within the
Statute of Limitations, thefe Perfons not dealing as
Merchants with one another, but as one Merchant
with others; but gave no pofitive Opinion on this
Head, but allowed the Plea on the other,

D E



219

D E

Term. S. Michaclis,

1720.

Friday, Oftober 28, 1726, This Day Sir Thomas
Pengelly Knight, took his Place of Lord Chief
Baron of the Court of Exchequer, in the room
of Lord Chief Baron Gilbert, who died about
the 4th of this Month.

~

Howell v. Lord Coningsby. O&. 28.  294.

Defendant after Appearance ftands out to a Se- Decree,
queftration for want of an Anfwer; upon Mo- }”hi’ﬁ“;?o‘,fly

tion the Bill was taken pro confeflo, and then {et down Eiﬁh.‘ﬁ".‘“‘*
in the Paper of Caufes, to be heard ; and Yefterday saken pro
upon the Hearing the Queftion was, whether the De- f:r”fﬂg’e:f
cree fhould be abfolute, or only /Vifi. Barons Page ance,
and Hale (then only in Court) doubted, and deferred
giving Judgment on this Point, until the Lord Chief
Baron came up; and this Day it was ftirred again,
when the new Lord Chief Baron and Page were of
Opinion it thould be AVifi only, (hefitanter): But
Baron Hale, upon the Precedents produced, was clear
that it ought to be abfolute. Which (I think) feems
to be the better Opinion ; for when a Bill is taken

2 ;)ro



220 De Term. S. Michaclis, 1726.

pro confeffo after Appearance, it is giving time to a
Defendant for no Purpofe; for when he comes, he
can be admitted to fay nothing. Baron Page made
a Difference arifing from the quick Procefs againft a
Peer, which is not in the Cafe of a common Subject;
but the Reafon has but little Weight (wz videtur ).

295.  WWatts v. Robinfon. O 29, 1726.

Outlawed ﬂ WAS outlawed, and by an Inquifition taken

Perfon is .
found pof- thereon it was found, that he was poflefled of
f;gfi"fbit a Term for Years iz jure Uxoris; after his Deceafe

he dies be- 2 Venditioni exponas iflued, and the Term was fold.
ore 1t 1s 10

by a Vendi-
tioni expe-  Now the Widow moved that fhe might be at Li-

nas; the

Widow let Derty to plead to the Inquifition, which was granted;

it‘;!.w Pl?a‘{i,c although it was objected in Behalf of AH. the Pur-
1S agam

the Purcha- chafor, that he had purchafed under the San&ion of

for.

AntePL163, the Court, had fince brought an Eje@&ment, which
was defended by her, that fhe had brought a Writ
of Error, and alfo a Bill in Chancery relating to this
Matter : But per Curiam, Though fhe has been wrong
advifed, we will not deprive her of the Liberty of
pleading now.

November 3, 1726, Baron Page appointed a Judge
of the King’s Bench.

296. N 07A, A Queftion arofe, whether the Attorney

Juror.

Wihether General upon an Information Q7 tam, &c. could

one can be withdraw a Juror.
withdrawn

by the At-
torney Ge- Upon an Information in the Attorney General’s
Informaton Name oz/y it was admitted he could enter a Noz
Qui tam.
2 Keb. 506, pl. 85. 1Inft. 139. 2 Shore 487. 18 Eliz, c. 5. Stat. 6 Geo. c, 21. f. 41,
1Vent, 28, Raym. 84, 2 Ro. Abr. 679. p.10. Kelyng 23, 6.

Py’
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prof” upon that Information, which in effe® amounted
to withdrawing a Juror.

1 Inft. 139. was mentioned for the Defendant;
but to that the Attorney General faid, it related only
to Ations qui tam, not to Informations; and in thefe
Informations the Attorney General only joined Iffue.
Baron Price, Nothing but the Pratice of the Court

can juftify that, which is only to fave the King’s
Right *,

November 9, 1726, This Day Sir Laurence Carter
and Sir Fobn Comyns came up as third and fourth
Barons of the Gourt; fo that at this time the
Court confifts of

Sir Thomas Pengelly Knt. Lord Chief Baron.
Sir Bernard Hale Knt.
} Barons.

Siv Lawurence Carter Knt.
Sir Fobn Comyns Knt,

Rex v. Clarke. Nov. 11, 1726. 297,

TA UNCEFORT, Cafhier of the Excife, imployed ’[Eﬁf}nt lf':i
- WNicholas Clarke as his Bill-man to receive Money NSOl
arifing by the Revenue of the Excife, and took alﬁt being
Bond from him to account and pay what Money he ™™
fhould receive of the Revenue Money, and alfo on

his own private Account.

In 1724, Clarke was called upon to account to the
Commiflioners of the Excife, and being in Arrear

one thoufand eight hundred Pounds, he applied to

* Quere the Refolution in Gravemor qui tam v. Bene, May 17, 1726. And
Farewell qui tam v. Norris, when Lechmere was Attorney General. Z7i. 11

Fac, 1. rot. 5. & 42, Bede qui tam v. Brown & Drury.

L1l Pauncefort,
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P;zzmcefom‘, to help him to the Money to anfwer the
Demand ; and Pawuncefort did, by Mr. Georges, pay
the whole Money to the Commiflioners, and took a
Bond from Clarke to him: for that Money. Mr.
Pauncefort, after, dies; and Mr. Georges, one of the
Executors of Mr. Paunceforz, makes an Afhdavit that
he (Clarke) had not paid the Money due to his Ma-
jefty, that the fame was wmpaid, and in Danger of
being /off, and thereupon obtains an Order for am
immediate Extent againft Clarée. :

Now this Day we moved to difcharge the Order;
firft, Becaufe the Affidavit upon which it was granted
was fallacious, for that it only faid e had not paid,
&c.  2dly, That the fame was unpaid, but not faid
to the Crown; 3dly, In Danger of being loft, but
not faid z0 zhe Crown. And by our Afhidavit it ap-
peared as above, that Georges himfelf had paid the
Money to the Crown, that nothing was in Arrear to
the Crown ; for, as appeared by Certificate from the
Excife Oflicer, Pauncefort had his Difcharge, and all
his Bonds and Securities delivered up; and therefore
there was nothing to found this Extent upon. And
laftly, That any Benefit Pauncefors or his Executors
might have by the Prerogative Procefs, was waived
by taking a private Bond from Clarke for the Pay-
ment of the Money; and of this Opinion was the
whole Court, and difcharged the Order for an Ex-
tent.

But mota bene, upon Mr. Attorney General’s Re-
queft they declared it fhould not be a Rule, that a
Debtor of the Crown (though the Crown Debt was
fatisfied)  fhould not have the Benefit of the Crown
Procefs to reimburfe himfelf, though it could not be
granted under the Circumftances of this Cafe.

5 The
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The Attorney General v. Burges. 298.
Nov. 29, 1726.

‘ I PON an Information by way of Devenerunt for Partners
the treble Value on the Stat. 8° Auue, for orernedm

run Gocds,

Goods that came to the Hands of the Defendant, the Crown

may come

knowing they had not paid the Duties: It was de- juin any
termined at the Trial at the Sittings by Lord Chief gne for the

enalty.

Baron Pengelly *, that if feveral Perfons were con- AntePliss.

cerned, either in Partnerfhip or otherwile, yet the

Crown might come againft any one of them for the

whole Penalty, it being in Nature of a Tort, and

not a Contra@, as in Cafes of Tort a Subje&t might

come upon any one concerned in the Tort: And it Prloog neeg

was alfo refolved, that on fuch an Information there ghe Gf,’oésat(

was no Neceflity that the Goods fhould be proved to gme inwbhis

come actually into his Hands, if they came into his int hi_:,c A-
gent’s Cu-

Power, or into the Cuftody of any Agent of his, or £ -
to any Perfon by his' Dire&ion,

The Attorney General v. Weeks. 299
Dec. 1, 1726.

PON an Information in Debt for Non-payment Upon an In-

ormation in

of Duties, it was laid in the Information, that pey for
the Defendant imported the Goods 12° Geo.---The Non-pay-

.,ment of

Plaintiff gave in Evidence an Importation in Ap7i/ Duties.
17109,

In this Cafe two Objeéions arofe, firit, Whether
they could be permitted to give Evidence of Impor- Cro.EL66o.

* In the Cafe of The Attorney General v. Carbold, Feb. 13, 1732, An Infor-
mation of Devenerunt was tried before Lord Chief Baron Reynolds, who was of
the fame Opinion.

But nota, the King can have but one Satisfalion,

tation
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tation at any time before the Day laid in the Infor-
mation.

2dly, Whether any Perfon can be charged on fuch
an Information in Debt for the Duties, but the a&ual
Importer.

At gfonnv To the firft Obje.&ion it was anfwe{ed, gnd refol-
wonamL. C. ved by the Lord Chief Baron, That this might have
ﬁ-@gi}j’““- been made eafy to the Defendant by Application to
Jewers & the Court, who would have made an Order for con-
fftz’z 2 fining the Evidence to a certain time; and the Chief

The Daylaid Baron thought the Cafe in Cro. Eliz. 660. not to be
St P Law ; that the Day is not material, and conftant Ex~

perience had juftified this Pra&ice.

Andevery Lo the fecond Objeétion, Though upon a Deverne~
58};{:11 :ﬁe runt, which is a criminal Profecution, every Perfon

Goods come to whofe Hands the Goods come may be charged, yet
;’;flyfgf <~ in Debt, the Perfon to be charged as Importer muft
Dutis.  have fuch an Intereft in the Goods, as to be liable to
pay the Duties, and it will not extend to a mere Agent
or Servant; but if he is jointly interefted with ano-
ther, the Crown may recover the Whole againft one;
as in cafe of feveral Obligors in a Bond, the Obligee
may {ue one or all; though he can have but one Satif-
:&ﬁm Ifzr fadion. A Fa@or for a Perfon abroad is in this Cafe
sbroad muft Undoubtedly liable, becaufe the Crown cannot get at
be taken to the Principal ; and a Fa&or for a Merchant Aere has
e the Im.- .
porter.  Jome fort of Intereft in the Goods, and has fome
Share and Allowance for his Facorage, and has a
{pecial Property in the Goods; he is to take the
Goods and pay the Duties, and therefore muft be
taken to be the Importer; alitér in cafe of a mere
Agent or Servant,

The
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The Artorney General v. Jewers & Batty. jec.
Dec. 2, 1926.

Coram Lord Chief Baron Pengelly.

NFORMATION of Debt for the Duties; it was Information
objeted as to Part, fei/ the French Wines com-Jctr
ing from Holland, that they are prohibited and for- French
feited, and fo no Duties are payable, Simms v. Ken- """
#nifon.  But per Lord Chief Baron, After a Seifure is
made the Crown cannot make an Ele&ion, becaufe
the Right is attached in the Informer as to his Share;
and this is not an abfolute Prohibition, but a Prohi-
bition fub modo, as in cafe of Brandies had been re-

folved fince the Cafe of Doe gui zam v. Cooper, Mich.
2° Geo

At the Sittings at Serjeants Inn.
Rex v. Bowling. 301,

OWLING became Surety with Acock on his ob- Extent in
.. . - . . Aid fhall not
taining a Writ of Delivery for a Ship, and en- ige bu for
tered into a Recognifance for that Purpofe, accord- 2Debtorigi-
nally due to

ing to the Courfe of the Court. the Crown’s
Debtor,

Bowling (after a Scire facias on the Recognifance
againft him) takes out an Extent againft himfelf to
find Debts; and upon Inquifition it was found, that
Hoarrifon was indebted to Sandys in two hundred and
twenty Pounds for Goods fold and delivered, and
that Sazdys had, three Days before the Extent, by
Deed Poll affigned this Debt to Bewlng for a valua-
ble Confideration; and the Inquifition concluded,
that die captionis Inquifition’ Harrifon indebitatus exiflit
m m to



226

De Term. 8. Michaelis, 1726.

Carth. 3.
Show., 4.
Skin, 264.

to Bowling in two hundred and twenty Pounds ; upon
that, Bowling, upon making an Afhdavit that this
Debt was really and éona fide due to him, obtains
an Hxtent againft Harrifon.

And this Matter coming before the Court on the
Mafter’s Report, wherein it appeared that no Evi-
dence was given upon the Inquifition, that any Debt
was due from Haorrifon to Sandys, and that the Soli-
citor for Bowling had only fworn, that the Confi-
deration of the Afflignment from Sandys to Bowling
was a promifory Note zo the beft of his Remembrance :
I now moved that the Extent againft Harrifon might
be {et afide, becaufe it appeared that there was no
original Debt due from Harrifon to Bowling, as the
Rules of the 15 Car. 1. dire&; upon which Reafon
the Extent was difcharged. I alfo objected, that the
Intereft of Bowlng by the Aflignment from Sandys
was only an equitable Intereft, and that * Debts in
Lquity cannot be feifed upon an Extent : But in this
the Court would give no Opinion.

* Vide Hard. 495: The Attorney General v. Sir Geo. Sands, Trufts may be found
by Inquifition. 2 Vent. 310. con. 9, Hard. 436, 466,

D E
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The Attorney General v. Flower. 302,

Tried at Zeftminfter before Lord Chief Baron Pesn-
gelly, Feb. 14, 1726.

NFORMATION by the Attorney General on the Inforination
Stat. 8° Aune, cap. 7. [ect. 30. for aflifting, &Fc. §7the Srat

in unfhipping of Wines, whereby the treble Value is afifting in
forfeited : The Defendant pleads Not guilty.  Voza, %ﬁ'&f e
The Information was, That the Defendant zempore gainft whom
Exonerationis fuit Opitulator vel aliter Particeps, An- e
glice, otherwife concerned in Exoneration predit?,
&c. 'The Words of the Statute are, ¢ The Perfons Poft Pl. 318,
< aho are affifting or otherwife concerned in the unfhip- 35%
“ ping, &e.”

Upon the Evidence it appeared, that the Defen~
dant had been prefent and aflifting in unthipping two
Parcels of Wine, but that he afterwards went away ;
and before he went commanded his Servant MNew:
{zhe Witnefs) to flay and aflift in getting other Parccls
of Wine into the Collar, which afterwards came in,

1 and
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303.

and the Servant Neve did accordingly affift, &c. but
the Mafter (the Defendant) was then at Audover,
about forty Miles diftant from Pitss Deep in Hamp-
Jhire, the Place where the Wine was run.

Mr. Attorney General infifted this was fufficient
Evidence to bring the Defendant within the A& as
to the two laft Parcels, and was within the Words
<< otherwife concerned;” or elfe thofe” Words would
amount to no more than the Word affifting. But we
for the Defendant infifted, that the A¢ extended only
to thofe who were acually prefens at the very A& of
unfhipping, and never intended to punith any Per-
fons but ‘"thofe with fo {fevere a Penalty; and the
Words ¢ az‘/verwye concerned’’ related to {fuch who were
prefent giving Orders and Direétions, but did not ac-
tually a/i.  And the Conftruéion contended for by
the Attorney General would render the fubfequent
Words, o7 20 whofe Hands they fhall knowingly come,
totally ufelefs: And of this Opinion was the Lord
Chief Baron, efpecially as it was laid in the Infor-
mation. And upon the Chief Baron’s declaring his
Opinion ozly as it was laid in the Information, vz.
tempore Exonerationis, & c. the Attorney General agreed
the Defendant fhould be acquittedas to the two laft
Parcels.

Piper v. Thompfon. Jan. 27, 1726.
S CIRE facius upon a Recognifance agamﬁ the Bail;

the Sci. fa. reciting the Record was iz hac parte,
whereas agamﬁ the Bail it fhould have been in ez parte.
It was moved to amend upon thefe Authorities, 1.Sa/.
51, 52. I Roll. Abr.797. Stat. 8° Hen. 6. cap. 15.
but was denied per zotam Curiam. 2 Salk. 599. Hil,
3° Anne in B. R. Brewfler v. Wells,

D E
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Binfled v. Collins. May 6, 1727. 304

IBEL in the Spmtual Court aoramﬁ Binfled, Prohl(b)ltlgn

Churchwarden (but it did not appear he was nar; cannok
o in the Proceedings) for breaking an Hole in the? ;L“,‘I‘,};ef;pﬁ“}s"
Church Wall, and cutting down the Boughs of aon the Body
large Yew-tree in the Church-yard. Voza, There °th;}r’§h £t
was a Decree in the Spiritual Court for twenty-{ix doesnothin-
Pounds Cofts preser feod” Monitionis & Execution’ g divine

. Service.
ejufdemn Monitionis.

Now upon thewing Caufe why a Prohibition thould
not go, it was infifted againft a Prohibition, that this
was a Matter proper for the Jurifdiction of the Spiri-
tual Court, and that a Man may be punifhed for the
fame Fa& in different Refpeds, and cited Sa/k. 547.
1 Sid. 281. Goldfb. 113. Godb. 259. That the Par-
fon had a Freehold in the Church-yard for the Be-
nefit of the Church. 2 Bu/ff. 279. 1 Ro. Rep. 2535,
Noy 104.

Nnn For
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For the Prohibition it was faid, that the Parfcn
has the Right or Remedy as well as the Freehold,
and confequently might have an Acion ; 2 Cro. 367.
Bro. Trefpafs 210.---That it was not too late for a
Prohibition, even after Sentence, if the Proceedings
are coram non fudice, WNoy 137. Cro. Eliz. 178.
Her. 94.

Per Curiam, The Ordinary cannot punifth a fingle
Trefpals committed on the Body of the Church,
which does not hinder the Service, which is the Cafe
the Statute of Circum/pete agatis---De Ecclefia difce-
operta---extends to, and which is not alledged in the
Libel: The Re&or, who has the Freehold in him,
has a Right to bring his A&ion, and therefore it
would be hard to {fubje& this Man to a double Pro’e-
cution; and the Expen/e here (though properly Cofts)
are in the Nature of Damages. But the Plainuff
might, if he thought fit, declare in Prohibition.

305- Idle qui tam ~v. Vanbeck. May 16, 1527.

Information ¥NFORMATION upon the Stat. 12° Car. 2. c. 18,

for import~

ing Goods - /- 4. for a Ship forfeited by bringing over Goods
fromRoter- from Rotterdam, not being the Place of their Growth.

dam, not be~

ing th@ Place
of their Upon the Trial the Defence was, That thefe Goods

SJEZS,’; were brought either by the Paflengers, or the Mari-

NodeeIn ners, without the Knowledge or Privity of the Ma-

isnecefary fter ; and therefore it would be hard to fubje&t this

tobeproved: Ship to a Forfeiture by an A& he could not help,
and much harder upon the Defendant, who was the
Owner, that he fhould lofe the Ship, and cited the
Stat. 27° Ed. 3. cap. 19. 38° Ed. 3. cap. 8.

I | But
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But Lord Chief Baron Pengelly faid, that his (then)
prefent Thoughts were, that Knowledge in the Mafter
was not neceflary, for the A& is an exprefs Pro-
hibition without any Limitation or Reftri¢tion, and
the Fa& proved comes dire¢tly within the Defcrip-
tion of the A&, the Forfeiture is upon the Goods
themfelves, and not upon the Perfon, the Intention
of the Law was the Support of Trade, and therefore
we may prefume it was, that all Perfons fhould take
the utmoft Care that Trade fhould be carried on
without any Fraud. The Owner is to take Care what
Mafter -he employs, the Mafter what Mariners, and
what Paflengers he takes in; and being Exercitor
Navis, and having the intire Controul of the Ship,
he may fearch and examine, where, and when he will,
and no Damage accrues to the Owner; for he may
recover againft the Mafter for the Ship forfeited by
his Default; and (as He then thought) the Mafter
might, againft * a Paflenger who created a Forfeiture
by his Aé&: And there is the more Reafon he thould
{fuffer by this, becaufe he has the Benefit of the
Freight of thefe very Goods which occafioned the
Forfeiture. The Mafter is to report, and therefore
he is obliged to fee what he does report.

“There was a Cafe cited, Fofler qui tam v. Phillips,
in an Information on the fame Statute, 777 1722,
where it was faid the then Lord Chief Baron was of
the {fame Opinion.

Nota, Afterwards it appeared it was not neceffary
to determine this Point, which the Chief Baron would
have referved to the Defendant for the Opinion of the

* Lib. 3. Ridgway's C. F.N. B.130. b. If 2 Man committed efcapes, the
Gaoler fhall anfwer to the Party, and fhall have an A&ion againft the Prifoner
for Damages,

Court,
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Court, for the Jury found the Defendant had a&ual
Knowledge of the Goods.

Nota, A new Trial was moved for in this Caufe
Sune 11, 1727, and upon that Motion all the four
Barons were of Opinion, that Vozice in the Mafter
was not neceffary to create a Forfeiture upon this A&
of Parliament: Though, for a * fmall Matter, they
thought it would be hard that a Ship fhould be con-

demned.

Cited by Baron Comyns, Maline's Lex Mercatoria,
edit. Jac. x.  Star. Stap. 27° Ed. 3. cap. 19. By the
Chiet Baron, Molloy 204, 209, 10, 11, 12, 23, 24.
1 8id. 298. Hufey v. Pufey.

* Greeky qui tam v. Palmer, Feb. 13, 1733, Lord Chief Baron Reignolds put
this Point upon this Diftinétion, whether Goods fo brought were Part or not Part
of the Cargoe 5 and therefore if Mariners or Paflengers privately bring over a finall
Parcel of Goods, that is not to be looked upon as Part of the Cargos, and it
would be hard the Ship fhould be forfeited for thar.

D E
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Rex v. Bulley & Blommart. Junes, 1727. 306.

ENRY BULLEY was indebted in three hun- Upon taking
dred and ninety-five Pounds feven Shillings and fgi“f;;g'an
{ix Pence to Blommart before April 1727, and Blom- Extent, a
mart was alfo bound with him to the Crown, to the ﬁ‘{é‘;ﬁi‘tﬁas
Value of three hundred Pounds, in Confideration prove his.
whereof Bulley, by two Bills of Sale of the 8th and Goeds.
24th of April 1727, afligned to him fixty Hogfheads
of Tobacco, which was to pay him for the three
hundred and ninety-five Pounds feven Shillings and
fix Pence lent by Blosmmart ; the Remainder to con-
tinue in his Hands to fecure him againft the Bond

wherein he was Security for Bu/ley.

Upon the 27th of April an Extent iffued againft
Bulley, upon which (by Warrant from the Sheriff)
the Officer broke open the Door of the Cellar where
Blosmart had lodged forty of the Hogfheads of To-
bacco, and {eifed them for the Crown.

Qoo Bloinmart
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Blommart was advifed to make the beft Inquiry he
could, when the Inquifition would be taken on the
Extent, and accordingly he did, in order to give
Evidence that thefe Tobacco’s were not now the Pro-
‘perty of Bulley, but, before the Extent, were conveyed
to him for a valuable Confideration; ‘As it appeared
by the Afhdavits, the Secondary of the Compter in
Wood-fireet, and his Clerk and other Officers, had
been guilty of great Shuffling and Evafions, to pre-
vent Blommart from Knowing the Time and Place of
executing the Inquifition ; and this was not contra-
di&ted by any Afhidavit on the other Side ; therefore,
upon this Faét we moved to fet afide the Inquifition
Jo irregularly taken, that we might have an Oppor-
tunity to affert our Property, and not be put to the
Expence, Difficulty and Hazard of pleading our Pro-
perty, and infifted on the Statutes 34° Zd. 3. ¢. 13.
36° Ed. 3. ¢. 13. 1° Hen. 8. ¢. 8. 2° & 3° Ed. 6.
¢. 8. All which Statutes (though they related to Free-
holds and Chattels real) fhew the Care of the Legif-
lature, as to the Property of the Subje®, and that
Inquifitions ought to be taken openly, and not pri-
vily ; and the Stat. E4. 6. implied (at leaft) that the
Subje had a Right to have his Property found on
an Inquifition. And we alfo infifted much on the
Form of the Writ of Extent---that the Sheriff was
to inquire per Sacramentim, &c. & omnibus -aliis viis,

mediis & modis, &,

Mr. Attorney General, in Anfwer, admitted the
Fadts as alledged in the ‘Afhdavit, but infifted that
the Party had no Right of being permitted to give
Evidence in this Cafe, but ought to refort to a Plea
of his Property; firft, Becaufe this has not been the
Practice; 2dly, Nor ufual to give Notice of execu-

3 ting,
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—

ting thefe Inquifitions, this being only in Nature of
an Office; 3dly, Admitting it to be irregular, yet
that is not a fufficient Reafon to fet afide the In-

quifition.

But per totam Curiam, The Extent and Inquifition
ought to be fuperfeded (the Return of the Extent be-
ing out) with Liberty to take a neWw Extent of‘the
{fame Date as the firft; and laid great Strefs upon the
Statutes cited, though they related only to Frecholds
and Chattels real ; and alfo upon the mandatory Part
in the Writ of Extent; and it is not enough to fay,
it has not been the Pradtice, unlefs it can be fhewn
that the Practice has been to the contrary; and No-
tice in this Cafe cannot be given, becaufe every body
may be concerned, and therefore there is no body
particularly to give Notice to; but if a Party is
there, and offers Witnefles to prove his Property,
they ought by Law to be admitted ; otherwife the
Difhculty would be very great upon the Subject; for,
firft, Before a Plea he muft give Security ; 2dly, He
can have no Remedy by A&ion againft the Sheriff,
(becaufe the Inquifition has found the Goods to be
Bulley’s, which would fkreen him againft Blommart)
or other Perfon, or any other Way; 3dly, He can
have no Gofts or Damages, if he fucceeds in his Plea.
And it was obferved, the Stature mentioned might
take no Notice of mere Perfonals at that time, be-
caufe they were of little Value, but have, fince, been
much increafed.

Nota, That in a Commiflion of Lunacy there are
the very fame Words in the Writ of Inquiry, as in
this Cafe, and now it is ufual to give Notice there:
And the Lord Chief Baron thought they fhould go

as far as they could in this Cafe; for this is a Right
the
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the King had not at Common Law, but by the Stat.
33° Hen. 8. and faid, he himfelf had attended on

Inquifitions on Outlawries, and on Elegits.

307.  The Attorney General v. Fackfon.
June 19, 1727.

Information FNFORMATION on the A& of Navigation for
of Naviga- + Importing Tea from Offend: The Fa& infifted
ton forut- on by the Defendant was, that the Veflel was bound
fromOftend. to Lifbon, but came into the Port of Cowes to mend
her Bow{prit, where fhe was feifed by the Ofhcers;
and after fuch Seifure, and when the Ship was in

their Pofleflion, fome Goods were run by the Sailors.

It was admitted by the King’s Counfel, that if the
Ship had been feifed before fhe came into Port, fuch
Running would not have fubjected the Ship to a For-
feiture : And the Chief Baron was of Opinion, that
this was not an Importation within the A&, and that
fuch Running would not amount to a Forfeiture, be-
caufe after the Seifure the Ship was under the Power
and Controul of the Officers; but the Jury gave a
Verdi&t for the Plaintiff, thinking zbe coming into
Cowes only a Pretence ; and rhe Running after decla-
red the firft Intent.

308.  The Attorney General v. Brow/e.
June 24, 1727.

Information TNFORMATION upon the Stat. 12° Car. 2. ¢. 32.

on Stat. 12 ; .
Cur.2. for © for “carrying Wool aboard in order to export;

exporting ywhich Information was laid in Middlefex : Tt was ob-

Wool, may

bekaidinany je&ted for the Defendant, that it ought to have been
scunty. : e 1 d
: al
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laid where the Offence was committed, or where
the Party was apprehended, per Sef?. 1. & 5. To
which it was anfwered, firft, That the Precedents all
run otherwife; 2dly, The Stat. Jac. 1. fays, that In-
formations fhall be brought in the proper County,
and not elfewhere ; the Words in the Stat. Car. 2.
are only  fball or may, &c.” {o that they are only
in the Afhirmative, and do not repeal the Stat. Fac. 1.

Lord Chief Baron: The Stat. Fac. 1. does not ex-
tend to any Offence created fince; (vide Salk. Title
Informations) and therefore it muft now ftand on the
Stat. Car. 2. there are no negativé Words in it, fo it
does not take away the Prerogative of the Crown to
lay it any where; and this, at the Common Law,
would be tranfitory, and over-ruled the Obje&ion.

But guere the Inference from his Premifes.

At the Sittings in Serjeants Inn in
Fleet-Street.

Thornbagh v. Hartfhorn. 39.

ILL for a {pecific Performance of Suit to theBill for fuif
ourt to

Court of the Plaintiff’s Manor was immediately s Manor <it-
difmiffed, as being proper at Law. miffed, and

fo for a Fee-
farm Rent,
or Law-day

There was the like Difmiflion inter Sir William g 2"
Pynfent and Skillings, the Bill being for a Fee-farm Il:mper’ at
Rent, or Law-day Silver of thirteen Shillings and four "
Pence, payable at the Plaintiff’s Court Leet, or at

the Tourn of the Hundred of Swymmonbourn.

Ppp At
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Bill for
T'ithes,
Glebe, and
Cemmon.
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At the fame Sittings.
Sweetapple v. The Duke of Kingflon.

ABILL was preferred by the Reor of Fledborough
in the County of Nottingham, firft, for Tithes;
2dly, for Glebe; 3dly, for Right of Common.

To the firft the Defendants infifted upon a Modus
of forty Pounds per Annum, although the Lands 7ow
are not above four hundred Pounds per Annum. To
the fecond, That the Plaintiff had never had any
Pofileffion, though he produced an ancient Terrier of
1645, {pecifying his Glebe ; and the fame Anfwer as
to the third, and that both were proper at Law.

Per Curiam, We will retain the Bill until the
Plaintiff has, by A&ion, afcertained his Title at Law,
(though #ota, he had prayed a Commiflion as to the
Glebe and Common) and though the Modus feemed
void, as being too rank ; yet they would not decree

the Tithes, until-the other Points were fettled at
Law *,

* Between Chamberlain Reélor of Braybroke in the County of Nottingham and
Spencer and about forty others Defendants, for Glebe, Common, and Tithes: The
Cafe upon Bill and Anfwer were almoft exaltly the fame as this of Sweetapple and
The Duke of Kingflen, which being cited, the Court inclined to follow the fame
Rule; but the Plaintiff agreed to have his Bill difmifled as for the Glebe and
Common, Nevember 45 1731,

At
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At the {fame Sittings,

Guweavas v. Kelynac and above one hun-

311,
dred more Defendants.

ILL for Tithe of Fifh according to the Cuftorm ; gy o,
the Plaintiff in his Bill {fet forth a former De- %"_i&]he of

cree eftablithing this Cuftom in the.Parith zempore Ante PL 65
Car. 2. And though there feemed to be no Evidence Feft?l. 332
by the Defendants againft the Cuftom, and the Plain-

tiff had the former Decree figned by above one hun-

dred and thirty Parithioners, teftifying their Acqui-
efcence in the Decree; yet the Court fent the Plain-

tiff to an Iffue: Reluctante Baron Hale.

DE
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312.  Bilfon v. Saunders. O&. 26, 1727.

From what ILL by Infants for Legacies againft the Exe-

time a Le-
gacy thall cutor, and alfo for Intereft from the Death of
hripd Inte- the Teftator.

The Defendant by his Anfwer infifted, that he was
always ready to pay the Legacies, but did not know
who to pay them to, fafely; that he ought not to
pay Intereft, becaufe, though he had eleven hundred
Pounds Bank Stock from the Teftator’s Death ftill
remaining Stock, that it was, at the time of the Te-
ftator’s Death, one hundred and fifty Pounds per
Cent. and at prefent was only one hundred and thirty
Pounds per Cent. and with the other Affets he had
purchafed other Stocks, which falling, he was fo far
from making Intereft, that, even Part of the Princi-
pal was loft.

Payment of But per Curiam, Payment of a Legacy into the
an Tenae s Hand of an Infant is a good Payment (% entworth’s

2 good Pay- Office of Executor) and that the Defendant ought to
3 have



De Term. S. Michaelis, 1727. 241

have done: 2dly, That wherever Legacies are de-
vifed out of a real Eftate, or there is other real {uf-
ficient Fund to anfwer them, they fhall carry Inte-
reft from the Death of the Teftator, if no time is
appointed for Payment; but upon the Authority of
the Cafes following they decreed Intereft to be paid
from a Year after the Teftator’s Death. 2 Chan. Ca.
152. 2 Salk. Tit. Legacy. 2 Vern. 743,

Thurkertle & Ux’ v. Siv Humph. Howorth, 313
Eodem Die.

‘A Prevailed on a young Woman to come and live ZVhetthr 2
* with him after the Death of his firft Wife, to quoftl;tv(v),-“ )

take Care of the Affairs of his Family, &. and vo- carry a vo-

luntarily, on the 15th of Decemnber 1722, executed a into Exccu-

Deed to her (mentioned to be in Confideration of;‘h?l’):r’f;";:s

five Shillings) to pay her a Rent-charge of fixty wriedto get

Pounds per Annum, with a Claufe of Diftrefs in any e *

of his Lands in Radnorfbire or Brecknockjbire, not ex-

ceeding feventy Pounds per Annum 5 or elfe that fhe,

her Executors, &c. might fue him, his Heirs, Exe-

cutors or Adminiftrators, for one thoufand Pounds,

with Intereft from the Date of the Deed: He after-

wards difcharged her, and fhe intermarried with the

Plaintiff ; and the Defendant afterwards refufing to

pay any thing, and his Lands being incumbred, the

Plaintiffs preferred their Bill to have the Benefit of

this Deed, and that the Defendant might either pay

the Arrears of the fixty Pounds per Annum, or the

one thoufand Pounds with Intereft.

The Defendant in his Anfwer infifted, that the
Deed was made without any valuable Confideration,
and upon feveral other Matters, as that fhe plundered
his Houfe, &%. But zora, he had no Proof in the

Qqq original
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original Caufe ; whereas it was proved for the Plain-
tiffs, that he himfelf owned fhe had faved him three
hundred Pounds in three Quarters of a Year, and fe-
veral of his Letters thewed his great Fondnefs of
her, and his Intention of Kindnefs to her; and his
laft Letter (when he quarrelled with her) had this
Expreflion in it=-¢ That he had nothing now to do,
but to pay the Money.”

_ The Defendant preferred a Crofs Bill, fuggefting
that the Deed was without Confideration, that fhe
had executed a Defeafance three Days after, and had
got both the Deeds up by Stealth, and that fthe had
plundered him of a Geld Watch, Rings, &¢c. All
which Matters were denied by the Anfwer, and the
Plaintiff had no Proof in the Crofs Caufe, but that
{he had been feen to wear the Watch, &’c. which was
admitted and accounted for.

Upon hearing this Caufe it was objeéted for the
Defendant in the original Caufe, that this Deed was
merely voluntary, and that a Court of Equity would
never carry a Deed into Execution, where there was
a Remedy at Law, as there was here; for though it
was alledged in the Bill, that the Lands were fo in-
cumbred that they could not tell where to diftrain,
yet there was no Proof thereof (as indeed there was
not, but {thould have been).

But it was anfwered by the Counfel for the Plain-
tiff, that this Deed, upon all the Circumftances that
appeared in the Cafe, could not be deemed merel
voluntary; however, finice the Defendant had brought
a Crofs Bill, fuggefting (amongft other things) that
fhe had executed a Defeafance, and praying to be
relieved thereon, that the whole Matter was before
the Court, and proper to be determined in a Court

3 of
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of Equity; and they cited the Cafe of Carey and
Strafford in this Court, 7° Feb. 1725, where Relief
was granted in a Cafe of much the fame Nature,
though there was no Crofs Bill.

But per Curiam, You ought to try firft your Re-
medy at Law, and we will retain the Bill in the mean
time; But is there any Precedent of a Court of
Equity’s carrying a voluntary Deed into Execution,
when there is a plain Remedy at Law ? ‘And the Cafe
of Carey and Strafford was a mere Fraud, for the
Defendant pretended to fettle Lands of twenty-two
Pounds per Annum, when there were no fuch Lands
in Nature. NVota, Lord Chiet Baron Pengelly and
Baron Comyns were of this Opinion ; but Baron Hale
and Baron Carter doubted.

Odams v. The Duke of Grafton. 314.

AN A&ion was_brought by the Indorfee of a pro- Plaintgf? i
mifory Note payable to 4. or Order, and it was on Mot
moved before the Trial, on Behalf of the Defendant,  produce a
that the Plaintiff might produce the Note, and leave Hand, it be-
it with his Attorney, in order to be infpected by the 3‘;%}?:*' El‘;;‘
Defendant, his Attorney, &%. on a Suggeftion that the Ground
the Note was forged ; and it was infifted for the De- of hisAdtion.
fendant, that fince even a Bond, upon fuch Motion,
might be produced, much more might a Note: But
it was anfwered by the Counfel for the Plaintiff, and
per Curiam, Though a Bond might be produced, be-
ing under Hand and Seal, yet zbar was upon this
Reafon, that the Plaintiff declares upon it with a
Profert in Cur’ 5 yet there is no Inftance that in this,
or {fuch a Cafe, a Plaintiff was ever obliged to pro-
duce his Evidence of what is the Foundation of his
A&ion; and the Statute 3° & 4° A, cap.

makes
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makes no Difference between thefe Notes and Inland
Biils of Exchange, but in the Point of pleading;
and there is no Inftance fince that Statute (which
muft have often happened) that ever fuch a Motion
was made, or granted; nor before that Statute, that
ever a Bill of Exchange was produced upon f{uch

Motion.

315, Wilkins v. Edfon. Dec.8, 1727.

One inCon- IN Cafes of great Contempts, where the Party is
sitedioox. - examined on Interrogatories, and denies the Con-

amine Wit- tempt, the Court have given Liberty to the other
nefles to for- .. . . . . .

tfy his De- Side to examine Witnefles to falfify his Examination :

g‘al of the But sota, this is only in great Contempts (for the

ontempt, . .3 .

Pra&ice of the King’s Bench and Common Pleas is

otherwife). In the prefent Cafe, the Court gave Leave

for Purcell (the Perfon in Contempt) to move for an

Order for Liberty to examine Witnefles on his Part,

to fortify his Dénial of the Contempt.

DE
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Crofley v. Shadforth. Jan. 25, 1727.  316.

BILL was preferred to have an Account of the Cofts ot
: Produce and Profit of Amflerdam Subfcrip- Bxchequer
tions, wherein the Plaintiff was to be concerned one ;i‘:lftzﬂﬂip-

fourth Part with the Defendant. Houf of
Ords,

The Defendant alfo preferred a Crofs Bill for Al-

lowance, and for an Account of {ome other Matters:

A Decree was made in Feb. 1722, that the Account

was referred to the Deputy, and thé Coffs were re-

erved until the Report came in. There were {everal

Proceedings afterwards, and on the 21ft Feb. 1725,

the Deputy made his Report, that there was due to

the Plaintiff one Pound ten Shillings and nine Pence,

which Report was confirmed next Day, but no No-

tice taken of Cofts fince the firft Decree.

From this, and alfo from the original Decree and
other Proceedings, there was an Appeal to the Houfc
of Lords, who ordered that the Deputy of the Court
of Exchequer thould vary the Account as to one Ar-

Rrr ticle ;
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ticle ; but the Decree and all other Matters therein
to be athrmed.

This Day it was heard upon the Report made,
purfuant to the Order of the Houfe of Lords, where-
by the Balance was fwelled (to the Plaintiff) to eighty-
two Pounds ; the Plaintiff now applied to the Court
for Cofts, fince the Balance was confiderably now on
his Side, and fince, by the firft Decree, Cofts were
referved : To which it was anfwered, that the Judg-
ment of the Houfe of Lords was final and conclufive,
and the full Satisfaction intended him by the Lords,
fince they took no Notice of Cofts in their Order *;
which they probably would have done, if they had
intended him any; for in the Appeal it was exprefily

Ca. inParl. alledged, that Cofts were referved; and this Court
& gul;?,fhps are now bound down, and have nothing to do but
Skin. 514. 0 execute the Order of the Lords; and the Court
S accordingly refufed to give the Plaintiff Cofts, Lord

Chief Baron Pengelly, Carter and Comyns contra Hale,

317. Wickins v. Pratr. Jan.26, 1727.

The Court AN Anfwer was put in to a Bill, which being in<

ot give . . .

Leave to add fufficient, Exceptions were filed ; to which the

f]f:‘xi'c’;et’l?odnf‘“ Defendant fubhitted, and put in a fecond Anfwer ;
after which it was difcovered, that the moft material
Exception was not drawn according to the Words of
the Charge angd interrogatory Part of the Bill, of
which the Defendant took Advantage, and in his fe-
cond Anfwer anfwered to the very Words of the Ex-
ception ; whereupon I moved for Leave to amend,
or add an Exception; but per totam Curiam it was
refufed, there being no Precedent for it; and the
Plaintift might amend his Bill by varying only a
Word or two from the firfl.

¥ 9. The Cafe cf Strong v. The Dutchefs of Marlborongh, in Scacc’.,
b WNutking
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Nutkins v. Robinfon. Feb. 3 1727. 318

F a Churchwarden makes up his Accounts, and Prohibition

. . o foraChurch-
has them allowed at a Veftry; if there is a Libel warden,
againft the Churchwarden in the Spiritual Court, re- %< bis
) Accounts

lating to his Account, a Prohibition fhall go. allowed by
a Veftry.

; Vent, 367. 18Sid. 281. Godolp. Rep. 166, p. 16. Raym. 418. Sir T. Jones 132, Poft,
1. 370.

Roberts v. Cadd. FeD. 10, £727. 319.

AProhibition to the Court of Admiralty to f{tay Prohibition

Proceedings upon their Warrant to arreft a Ship, f,?if:ﬂy‘i‘i:
was now moved for, upon an Afhidavit that the fufed.
Contra&t was at Land ; but it was now refufed per et 100
totam Curiam, though it had frequently been granted

in former Cafes.

Nota, By the Diretion of this Court the Admi-
ralty had altered the Forms of their Warrants.

WVota, It was faid the Party could not compel
them to exhibit a Libel there.

The Attorney General v. Woodmafs.  320.
Feb. 13, 1727.

NFORMATION wupon the Stat. 8° Aune, cap. 7. Information

s . . on the Stat.
Jeét. 0. for being affifting or otherwife concerned § an, for

in unthipping five hundred Gallons of Brandy, &, afifting, &c.

inunthipping
Wines, &c.

The Evidence was, that fixty half Anchors were M, In the

run, and put into private Houfes, and from thence }%a{;p;&}t

carried to the Defendant’s Houfe; but it did not ap- wasfiid, that
: - W
pear the Defendant was prefent either at the time of the Words

tempore Exo-
nerationss were in the Information,

'nmning
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AntePl.302,

321I.

Anfwer a-
mended,

AntePl.263.

running or remolving the Goods to his Houfe; but
he afterwards paid the Coble-men for running thefe
Goods.

Lord Chief Baron Pengelly was of Opinion this
was @ being concerned within the Statute, if the Jury
were of Opinion that the Defendant employed the
Perfons to run the Goods on his Account, and paid
them for that Purpofe; for that thofe Words muft
have a reafonable Effet and Import, and muft mean
{fomething diftin& from a/fffting : As a Man was pro-
fecuted on the Stat. 5° E/iz. for exercifing the Trade
of a Weaver; and though he did nothing himfelf,
but employed others, yet adjudged within the Sta-
tute; and the Defendant cannot be doubly charged
in this Cafe, for to an Information for aflifting he
might plead a Recovery in this, as alfo to a Deve-
nerunt.  Verdi&k pro Rege.

At Serjeants Inn, Feb. 24, 1727.
Berney v. Chambers.

LE AVE was given to amend an Anfwer to a Tithe

Bill, wherein the Defendant had {worn, that fuch
a Clofe contained nine Acres, and to make it {feven-
teen, though Iffue was joined and a Commiffion had
iffued (which I never knew done before) but it was
upon the Defendant’s paying all the Cofts fince the
Anfwer, fwearing the Anfwer over again, and taking
out a new Commiffion at his own Expence *,

* But mota, fince, in the Cafe of My, Wortley Muuntague v. the Cour?
refufed to let the Defendant amend his Anfwer by only altering the Day of Pay-

ment of a Modus, although Iffue was not joined, and the Day fet right in the
Crofs Bill,

Lard
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Lord Caftlecomer an Infant v. Lady Ca- 322
ftlecomer.  Feb. 24, 1727.

AReceiver had been appointed by this Court of the A Receiver's
e Ty g e , ; Recogni-
Plaintiff’s Lands in Ireland, and.Marcus Barnes fance in this
was approved of for that Purpofe, and.a Commiflion S:t“g'; can-.

iffued out of this Court to take his Recognifance in mitted by

Ireland, together with two Sureties, in the Penalty g amp

of three thoufand Pounds, for due accounting, &c. quer in Ire-
) , . . land.

which was accordingly done, and tranfmitted hither;

Bgrnes became in Arrear two thoufand five hundred

Pounds.

I now moved, in regard that Barwes and his two
Sureties lived in Ireland, and that all their Lands and
Effe&s were there, and fince no Procefs out of this
Court could reach either of them, that we might be
at Liberty to tran{mit the Record of the Recogni-
fance by Mittimus into the Court of Exchequer in
Ireland, in order that Procefs might iffue upon-it out
of that Court.

But ger Lord Chief Baron and Baron Comzyns (only But the Me.
. . thod is to file
in Court) it cannot be done, and the only Method , g in the

you can take is, to file a Bill on"the Foot of this Chanceryin

. . . Ireland, and
Recognifance in the Court of Chancery in Ireland), when Tiueis

againft Barnes and his Sureties, to have an Account, e joined,
) a Certificate

&’c. and when Iffue is joined, the Certificate of this of fuch Re-

. . . . . . .ﬁ‘.‘.
Recognifance here will be good Evidence of it in the ;‘,’El“ be good
Court there. Evidence

there.

Sss DE
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323 Keen v. Godwin, May 14, 1728.

ﬁifnRAIWa;d T was adjudged upon Demurrer, per Curiam, that

%o the Date an Award for the Parties to give mutual Releafes

of the - to the Day of the Date of the Award was good ; al-

good,  though it was objected, that being beyond the time
of the Submiffion, it was void. To which it was an=
fwered per Curiam, that Awards have been more fa-
voured of late, than in former Times; Tender of a
Releafe t6 the tite of the Subtiffion is good, though
the Award mentions Releafes to the time of the
Award ; for it fhall be good for fo much as the Ar«
bitrators hdve Authority to do, though they exceed
their Authority.

In Support of the Obje&ion were cited 1 87d. 1 54.
1 Keo. 569. 1 Ro. Abr. 242. B. 4. 3 Lev. 188, 344.
Nota, This was to fupport the Diftin&tion between 2
general and an exprefs Releafe. Luw. 549.

E contra, 1 Satk. 74. Abrabam and Brandon, Hil.
12° Anne in B. R, |

3 | May
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May 22, 1728, 324

NO T4, It was agreed per Curiam, that a Defen~ Defendant
dant ought to fign his Anfwer, or for fuch De- muft fign his

Anfwer, or
fe& an Injunction may be continued: But gwere, Injunction

whether if the Plaintiff takes a Copy of the Anfwer, may o
it is not a Waiver of that Informality.

The Corporationof Scarboronghv. f}‘az‘kfoﬂ. 325
May 24, 1728.

ALTHOUGH the Defendant was in Contempt, Defendintin

Y Contempt
yet the Court gave him Leave to plead, anfwer b Leave to

and demur ; the fame Day it was declared per Cy- Pladanfwer
and demur.

rzam, that for the future, where the Defendant being If time is gt{;
in Contempt prays time to anfwer, if it is granted, :,f;‘;,‘;j:};‘p_

he fhall enter his Appearance with the Regifter. %f::iixialr;lce:s-72

Sir Jobn Roufe v. Barker & al’.  326.
May 28, 1728.

IT was ordered that a Commiflion Thould iflue to The Retutn

i :.1. of aCom-
afcertain Lands, Parcel of a Manor, charged with &2

Quit-rents; the Commiffioners returned, that one certain the
Mayhew furrendred fome Copyhold Lands, Parcel of yands of a

Manor or=
the Manor, in the Year 1704, whereas it was really dered to be

amended.
in the Year 1703 ; for which Reafon I moved that;Mod. 100,
the Return might be amended ; which the Court or- *54- 259:
dered that the Commiffioners Ihould do, though they

could not do it themfelves.

Edgell
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327. Edgell qui tam v. Sir Matthew Decker.
Eodem Die.

Amendment R. Attorrey General and I moved to amend an’
of an Infor- . R . e

mation on Information of Seifure of a Ship upon the A&
the A& of

Navigation. of Navigation, for importing from Holland Cherry-
Salk.Tit. A- demes, Cherconees and Soofees, called in the Infor-

mendment,

Pl.3, 1o, . Mation Indian Silks: The Amendment prayed was,

gzlcehequer firft, To ftrike out S7ks, and make it India Goods
: generaﬂy 2dly, And alfo to add five hundred
Weight of Tea; this laft Part was denied, for it was
to make a new Information, and to put the Defen-
dant upon a new Defence; but the former Part was

granted per Curiam.

DE
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Robinfon qui tam v. Lequefne. 328
July 2, 128.

. ial
on the Stat. 14°Car. 2. cap. 11. fef?. 12. for ﬁffbg;;int,

fraudulent Exportation of Jefuits Bark, two Cafksedonanln-

formation of

out of fix being Duft. There was a Verdi& for the scifure,

l PON an Information of Seifure of Jefuits Bark Whether a

Defendant, and now a Motion was made for a new Whereaver-
Trial 5 but per totam Curiam it was denied. Defendant.

WNota, It {feemed to be admitted in a Cafe of this
Nature a new Trial might be granted, if the Fa&
would have admitted of it; and the Counfel for the
Plaintiff were prepared with Precedents (if they had
been called for) to that Purpofe.

Nota, Nothing is forfcited on this Claufe of the
A&, but the Goods themf{elves.

Trtt The
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329.  The Artorney General v. Forgan.
July 9, 1728.

;:fc’:?fif;n AN Information was brought on the Statute of
ping Tea, for being concerned in unfhipping

Parcel’ Herbe exotice (without an Anglice) the Duties
not being paid, upon which there is a Forfeiture of
the treble Value: Upon the Trial the Defendant
made no Defence, relying upon the Objection which
he made in Arreft of Judgment, that this Herbe ex-
otice (without an Anglice to reduce it to Certainty)
was too uncertain (there being many foreign Herbs)
efpecially in a perfonal Information, as this was, and
Lib. 5, 85. on which there was {o great a Penalty ; and the Cafes
8’%’;‘;;;8 in the Margin were cited, and upon the firft Motion
Lutw. 1384. the Court inclined to arreft the Judgment, but gave
ftg'{d?%g: the Attorney General time to {earch Precedents, there
I{;ev. 48. being only three or four produced in perfonal Infor-
;z;m' % mations to {fupport this; but the Court thought that
Precedents in Informations of Seifure would be of
Hard. 361. equal Weight to {hew the Ufage, and what was ge-
nerally underftood by thefe Words Herbe exotice
though it was objeded, that the Writ of Appraife-
ment and Indenture of Return were Part of the Re-
cord, and fo reduced it to a fufficient Certainty;
whereas perfonal Informations had nothing but the
Information to explain itfelf: But the Court thought,
on Seifures, the Writ of Appraifement and Return
could explain nothing in the Information but what
was certain before ; and therefore on the laft Motion
above one hundred Precedents being produced, where,
in Informations of Seifure the Words Herde exotice
were ufed without an Anglice to fignify Tea; Judg-
ment was given pro Rege per rotam Curiam.

DE
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Bifbop v. Lloyd & al. O¢&. 23, 1728,  330.

NE Martin, who was Deputy to Mr. Zaylor, Writof Pri-
Uther of the Cuftoms, being chofen Headbo- }j& g

rough for #7¢ff Ham in the County of Effex, moved %{e;ztt;if
for a Writ of Privilege to difcharge him from that iﬁi‘éf}}fgni’f
Office, which was granted (at the Side Bar, u# creds)

the 1xth of Fuly 1728 ; upon the Authority of which
Precedent, I this Day moved for a Writ of Privilege But denied
for the Plaintiff, who was Chief Accountant to the fctgz;g;‘:f

Commiflioners for vi¢ualling the Navy (and chofen to the Com-
Churchwarden of the Parith of Saint Borolph Aldgate, .
London) his Attendance on the King’s Bufinefs and ling the
the Revenue of the Crown being equally concerned e
as in the other Cafe: But the Court thought this
not like the other Cafe, for it did not appear here,
that there was a Claufe of Exemption in the Patent
conftituting the Commiflioners of Viualling, as in
the other Cafe there was for a// Ofhcers, &°c. and
the true Reafon they went upon in the other Cafe
was, ior that @// Ofhcers of the Cuftoms are bound
to an Attendance in this Court, which in this Calfe,
the Party applying for this Writ of Privilege is not.

I Rex
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33I.

Whether the
Court will
ftay the en-
tring of
Judgment
upon an In-
formation
on a Sugge-
ftion, that
the Wit-
nefles were
perjured at
the Trial.

Rex v. Belling.

THE Defendant was convicted upon the Tefti-
mony of two Witnefles upon an Information for
bemg concerned in unthipping uncuftomed Goods ;
it was moved on Behalf of the Defendant, that the
Court would ftay entring up Judgment on the Poflea,
becaufe the Witnefles were perjured (of which Afh-~
davits were produced) and were intended to be pro-
fecuted for Perjury: But the Court refufed to ftay
Jud ment on this Allegation, there being no Prece-"
dent of any fuch thing. But the Chief Baron feemed

. to think it might be done, if there had been an In-~

332.

Bill for
Tithe Fifh
payable by
Cuftom to
the Impro-
priator.

di¢tment of Perjury aCually found.

Gwavas v. Kelynack & al’.

ABILL was preferred by the Plaintiff as Impro—

priator of the Re&ory of Pauli alias Paulin in
the County of Cornwal for the Tithe of Fifh, and
infifted upon this Cuftom, wiz. That every Parifhio-
ner of the faid Parith and others, being Proprietors or
Occupiers of any Fifhing Boat, Fifthing Net or other
Fithing Craft, which has been ufuaﬂy tied, moored
or kept w1thm any Part of the Re&ory or Parifh,
(when not ufed in Fifhing) ought to pay to the im-
propriate Reétors the tenth Part of all great and
imall Fith taken in the Bay, or adjining Seas, with
fuch Boats, Nets or Fithing Craft, except Fifh ufed
for Bait tor Fifhing, and Flih meafhed in the Sleeves
of Nets, called Saynes: And the Plaintiff fet forth
in his Bill a Decree obtained by his Grandfather
againft about one hundred and thirty Parifhioners,
which was made upon a very folemn Hearing, wherein

all
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all the then moft learned Counfel in England were en=
gaged on one Side or the other, and whereby the Cu-
ftom, as now alledged (except only as to the Excep-
tion of Fifth meathed in the Sleeves) was eftablithed.-=
(But #ota, the Bill in 1680 alledged the Cuftom to be
Inhabitants, &c. alone, and not ¢ o others, &c.”).

The Plaintiff alfo now infifted, that a Year after
the Decree one hundred and thirty of the then De-
fendants, by Indorfement on the Decree, acknow-
ledged the Cuftom, and there had been an Acqui-
elcence ever fince until the Year 1722, which was
about forty Years.

The Defendants infifted, firft, That they ought
not to be bound by this Decree, there being only
two of the prefent Defendants who were Defendants
in the former Caufe. =2dly, That the Cuftom did
not extend to Driving Nets, which of late Years had
been moftly ufed, and Saynes negleted. 3dly, That
it was unreafonable to extend to Inhabitants axd
others, and into adjoining Seas_out of the Parifh, and
therefore prayed an Iffue.

But‘the Plaintiff’s Counfel infifted, that here was
{ufficient Foundation for a Decree without fending it
to an Iflue; firft, The former Decree being fo fo-
lemnly obtained; =2dly, The Indorfement by one
hundred and thirty of the then Defendants, two of
which were now alive, and Defendants to this Bill ;
gdly, Conftant Ufage and Acquiefcence fince until
the Year 1722.

The Lord Chief Baron, and Comyns Baron, feemed
to think this a fufficient Ground to decree for the
 Plaintiff ; but the other Barons (Q. Huale Baron)
doubtmg, and upon great Importunity of the Defen-

Uuwu dants
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dants Counfel an Iffue was dire@ted to be tried at
the Bar, to try the Cuftom as laid in the Bill, which
came on to be tried at ZZ7eftminfler in Cur’ Scacc’y Nov.
6, 1728 ; and upon the Trial (which lafted fourteen
Hours) there was a Verdiét for the Plaintiff, though
the Defendants gave pretty ftrong Evidence, that Drift
Nets were as ancient as Saynes, and no Tithes had
ever been paid for Drift Fith ; (/Voza, Drift Nets were
looked upon as a Fraud upon the Cuftom;) but the
Authority of the Decree (when the Matter was fully
confidered) and an Acquiefcence for forty-one Years
fince, was too ftrong to be got over; and the Ver-
di was to the Satisfa@ion of all the Court, but
Baron Carter.

The Defendants appealed from this Decree to the
Houfe of Lords, which was there heard Feb. 26,
1726, when the Decree was afhrmed. Mr. Bunbury
and others for the Plaintiff ; Serjeant Srevens and Mr.
Fazakerley, &c. for the Defendants.

333- The Artorney General at the Relation of
Hugbes Mayor of Liverpoole & al' v.
Narm & al. Nov. 13, 1728.

i ;fﬁ:;éggs ET was moved to ftay Proceedings on an Informa-
hecaufe the * tion upon an Affidavit made by two of the Defen-
Information s, that one of the Relators had acknowledged
the Privity that the Information was brought without his Privity
of oncof the F Confent. But per Curiam, This may be a Reafon
Relwors.  why (if the Relator applies himfelf) we may ftrike

his Name out, but no Reafon why we fhould delay

the reft of the Relators; and denied the Motion.

Nota, Upon the Defendant’s praying a Dedimus
to anfwer, the Plaintiffs immediately craved an In-
I _]unéhon
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junétion accordmg to the Prayer of the Information,
which was to injoin them from mif: mplylpg Money
received for the Benefit of the Corporation of Livcr-
poole, which, though fpecial, was granted.

TheDutchefs of Marlborough v.Grey Arm'.
Nov. 27, 1728.

RESPASS for entering the Plaintiff’s Clofe, Evidence on

breaking her Gates and Locks, &’c. the Defen-

the General
Iffue inTret-

dant pleads Not guilty: UponT rial before L.ord Chief Pafs that the

Baron Pengelly at the Aflifes in Berks, he permitted
the Defendant to give in Evidence on the General
Iffue, that the Place where, &c. was a. common

Highway ; but it appearing that the Inheritance was -

in the Crown, he referved this Point for the Plaintiff
to {peak to. Now upon Motion for a new Trial the
Lord Chief Baron adhered to his former Opinion ;
and I think Baron Comyns was alfo of the {fame Opi-
nion ; but Baron Hale and Carter differed : But be-
caufe the Inheritance appeared upon the Evidence to

be in the Crown (it was the great Park at #indfor,

.of which the Plaintiff was only Ranger) the Court at

laft were of Opinion it could not be given in Evidence; -

fo a new Trial was granted. Cited for the Plaintiff,
1t Salk. 287. 1 Cro. 184. Yeh. 215. 1 Bulff. 116.
'Godb. 183. Lib. 9. Aldred’s Cale; 2 Roll. Abr. 138.
Cro. Car. 266. 2 Vent. 344. 2 Lev. 220. For
the Defendant, 1 Leon. 301. 1 And. p. 291. 3 Keb.
286. Lit. /. 463. Noy 173. Plrwd. 322. 2 Mod.
Birch v. Wilfon, Roll. Tit. Chemin; 1 8id. 106. Pro
Rege Stanf. 72, 5, 6. Savil. 125. % Ley 1. Cro.
Cor. 60. Hob. 45.

D E

Locus in quo,
&, is a
common

Highway,
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335-  Fergufon v. Cuthbert. Jan. 23, 1728.

Probibition, UIT in the Spiritual Court for faying, Thou art
for Werds ] o 0%
a Jilt and Strumpet; a Prohibition was moved

Thou art a
Jilt and a i . .
Strumpee, for, but denied per Curiam.
refufed,

336. Lucy & al’ v. Bromley & al.

Real Eftate ‘/1 By Will charges his real Eftate with Payment of

charged with . . . :
pay,%,em of his Debts, Funerals and Legacies, and gives to

Debes, &. his Wife one thoufand Pounds, payable in two Years
Jue Z"}epfr?éi after his Deceafe, with Intereft at five Pounds per
:;;ligﬁ Cent. in the mean time, and his Houfe in Red Lioz
Eafe of the  Sguare, with the Ufe of the Goods therein during her
Ve, s68. Life, and the Ufe of the Plate and Goods at Char/-
‘]*31123.2;213?- cotz in the County .of W arwick dur.ing- her WidoW.—
Prec.inCan, hood ; and after giving other Legacies concludes his
101 Will, and made his Wife fole Executrix of bis Will,

““ and of all my Goods, Chattels, and Arrears of Rent,

“ not before given or limited in this my Will.”

It
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It now became a Queftion, whether the Refidue
of the perfonal Eftate in the Hands of the Execu-
trix fhould not be applied to the Payment of the
Debts in Exoneration of the real Eftate: And per 70~
tam Curiam, The perfonal Effate ought to be applied
s0 Eafe of the real Eftate.

WNota, It was infifted, that making her Executrix Cr.Car.2g3.
of Particulars amounted to no more than making her
Executrix in general.

The Attorney General v. Moyer. 337

INFORMATION for not making a true Report, Information

contrary to the Stat. The Importation ﬁ;g‘f&t
was laid to be within the Port of London 3 upon Evi- Eegqrt muft
dence it appeared the Importation was at Cowes in e
the County of Southampton. :ggzlrltatit?n
y was,

It was obje@ed for the Defendant, that though the
Information might be brought in Middlefex, yet they
ought to have alledged the Importation to have been
according to the Fa&, feilices, at Cowes: And of this
Opinion was the Lord Chief Baron *.

Ziffin v. Jackfon. Feb. g, 1728. 338.

. : £ Outlawry,
HE Defendant was outlawed at the Suit of Y'Ef Plaintiﬂ'ygot

finy, wha got a Leafe under the Crown, anda Lef from

took out a Levars, but could have no Benefit of that }Efugg’l:)":’

Prooeis (being obftructed) it was therefore now moved toputhimin
Pofleflion
refufed,

"% Nota, In the Cafe of Martin v. Finford, Trin. 1695, Lechmere Paron cited

the Cafe of Burcher v. Hamit, 20 Car. 2. which was an Information for a falfe

Report, and all laid to be in the Port of Londen; upon the Trial it appeared to be

at Briffol, and was allowed to be good.

X XX on
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on his Behalf for an Injun&ion to put him into Poflef-

AntcPLizo.{ion : But per Ciriamn, We cannot do it, and he may
have an Acion 'of Trefpafs for the Profits.---It was
alfo faid he might have-an Eje@tment. (Sed quere
de ceo.)

339-  The Artorney General v. Hatton.
- Feb. 13, 1728.

NFORMATION in Debt for the Duties of Goods
the Dutics imported in May 1727 : In Evidence Mr. Attor-
poreed in €y General offered to prove {everal Importations at
11‘)/}:3:1 1727, {everal times; but it was obje&ed for the Defendant,
zive Evi- ~ that as only one Importation is laid in the Informa-
32?:181:;;- tion, the Plaintiff ought not to be permitted to give
rations at fe- in Evidence more than one Importation; though it
verlumes. a5 admitted the Plaintiff was not confined to any
particular time. But this Objeétion was over-ruled
by the Lord Chief Baron, not only from Precedents,
but he faid it was no more than the common Cafe of
an Indebitatus offumpfit pro diverfis Bonis vendit’ & de-
liberar’, &c. where the Plaintiff may give Evidence
of any Goods at any time fold. MNVeza, In this Cale
the Plaintiff had given the Defendant a Note of the
Times of the Importations, but of the Places the De-

fendant was refufed Notice.

Information
in Debt for [
the Duties of

At Serjeants Inn, Feb. 28, 1728.

340. S[Oﬂé’ v. Rideout.
qujxllhf:rHay ILL brought by a Lay Impropriator for Tithe

by Impropri- Hay in the Parith of Framfield in the County of
ator undes 2 G flexe, and derives Title under a Grant 3° Fac. 1.
Jac. 1. dif- which expreflly grants the Tithes of Hay.

mifled, ncne
having ever been paid,

3 To
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To this Bill the Vicar was made a Party, and the
Plaintiff had no Proof that he, or thofe under whom
he claimed, ever had received Tithe Hay: The De-
fendants (Parifhioners) infifted he was only intitled to
Corn and Grain, and that the Vicar was intitled to
Tithe Hay; though there was no Evidence that
Tithe Hay had ever been paid, either to the Impro-
priator or the Vicar, but the Farms of the Defen-
dants were under ancient Modus’s or cuftomary Pay-
ments, and the Defendants infifted that the Hay was
covered under the Modus’s, and to corroborate this,
gave feveral Inftances of Payments of Modus’s to the
Vicar by feveral Parifhioners, who had nothing but
Meadow Ground, and confequently could pay only
for the Tithe of Hay. This Caufe was this Day
heard, and though there was no Proof of Payment
of Tithe Hay in Kind to the Vicar, but only pre-
fumed to be fo by the Modus’s, yet fince there was
no Inftance of the Impropriatot’s having received

Tithes of Hay for one hundred and twenty Years

fince the Grant of Fac. 1. the Bill was difmifled per
totam Curiam.

DE
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sa1.  Reignolds v. Hind. May 4, 1729.

Bill to have ILL to have the Benefit and Enjoyment of a
;},',fi%eﬂff; Watercourfe running to the Plaintiff’s Houlfe

mentof 2 in Chefbunt in the County of Hertford, and to have

3’5&‘5&2&’“’; Satlsfaéhon for Damages done by the Defendant S

s fopping i

1Vern.308, It was objeGted for the Defendant, that this was

312 proper at Law, firft, Becaufe it is for Damages ;
2dly, The Plaintift is only a Leflce for Years, and
cannot come here to eftablith a Right (efpecially)
until Title be afcertained at Law.

- 'To which it was anfwered for the Plaintiff, that
an Adion at Law (if a Verdi& fhould be obtamed by
the Plaintiff) would not be an adequate Remedy ;
for the Plaintiff could only have Damages for what
was paft, but could not have his Right eftablithed
and continued without the Aid of a Court of Equity;
that this was to prevent Multiplicity of A&ions, and

4 in
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in the Nature of a Bill of Peace. But per totam Cr~
riam, the Bill was difmifled without entering into

the Proofs. (Lord Chief Baron Pengelly abfent.)

Rex v. Green. May 7, 1729. 142,
j’/ ELL was bound as one of the Sureties for #77/- Debts are

bound
kinfon the Receiver General for the County of {)wtth: Tefte
and /7ilkinfon becoming indebted to the O:nftheb]‘i:'

Crown, an Extent iffued againft Me//, dated Feb. only from

the Caption
an Inquifition which was taken thereupon in t1¢ ot e

May following, found Green indebted to Mel/ in Feb. fition.
Jeilicet die emanationis Brevis de Extent’ ; upon which
I moved the Court, at the fetting down of Caufes
after the laft Term, to quafth the Inquifition, be-
caufe Debts are ot bound by the Zeffe of the Ex-
tent, but only @ die Captionis Inguifition’y of which
Oplmon the whole Court was, but gave feveral Days
for the Attorney General to fthew Caufe; and this
Day Mr. Attorney General would not appear to thew
Caufe, and fo the Rule was made abfolute to quafh
the Inqu1ﬁt10n

Alardes & al’ V. Cﬂmpbel. May6,1729. 343

fuant to the

Note of Hand for 3184 /. given to one Richard- 53" 0",

Jfon by the Defendant, and which by feveral Affign- W. 3. phe-

ments came to the Plamtlﬁ"s, and to {fet afide an :,feﬁlu,f; "

Award or Umpirage ; and the Bill expreflly charged ¢ inauire
that the Note which was awarded to be delivered up
by the Plaintiff, was never produced to the Umpire ;
that one of the Plaintiffs informed the Umpire, that
the other Plaintift (Alardes) was gone into Scotlard
Yyy to

ABILL was preferred to have Satisfation on a Award pur-
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to inquire whether the Defendant had paid this Note
to feveral Owners of Ships there, as he pretended,
and that Alardes was the only Perfon who knew any
thing of this Affair, and therefore ‘defired that the
Umpire would ftay ’till Aardes was returned, which
the Umpire promifed to do, but afterwards made his
Umpirage before Alardes returned; but both the
Umpire and the Defendant promifed it fhould be
only conditional, and that Alardes thould be heard
after his Return from Scot/and : And there were other
Charges in the Bill of undue Pradice in making this

Umpirage ; and therefore prayed to fet afide this
Award.

The Defendant pleaded the Arbitration Bonds, the
Ele&tion of the Umpire, the Umpirage made within
time ; that the Submiffion was made a Rule of the
Court of King’s Bench, that there had been no Ap-
plication to that Court purfuant to' the Stat. ¢° &
10° /7. 3. and therefore that all other Courts were
now concluded ; but gave no Anfwer to the exprefs
Charges in the Bill, but verified their Plea cnly, and
anfwered only by denying Combination.

It was objected by the Plaintiffs, that the Defen-
dants ought not to plead this Award, which is the
very thing the Plaintiffs pray to be relieved againft,

- efpecially fince they have not fupported their Plea,
by giving an Anfwer to the particular Charges cf
Partiality alledged in the Bill; and the Court were

Reynolds ». of that Opinion: But then the Queftion was upcn
gf;;’f:’l\}f;y the Stat. ¢° & 10° /7. 3. whether this Court was
4 1727.  not now precluded; and the Lord Chief Baren
and Baron Comyns were of Opinion that it was not
(now the time iz B. R. is elapfed) but Baron Car-
ter that it was, Baron Hale dubitante. At laft it

was
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was ordered that the Plea fhould ftand for an An-
{wer, with Liberty to except; and the Court inti-
mated, that the Exceptions fhould be confined to
Matters fubfequent to the gth of May 1726, the
Date of the Arbitration Bonds, and to the exprefs
Charges of undue Practice in the Umpire.

Taylor Clerke v. Walker. May 13,1929. 344

BILL was preferred by the Plaintiff as Re&or of PP‘OH an If-
Checkley in the County of Stafford, for Tithes of Modus of

five Clofes in that Parifh in the Defendant’s Pofieflion. 35 "(r:‘i')(g‘s’f

it appeared

The Defendant by his Anfwer infifted, that there it Evidencs
was a Modus of three Shillings and four Pence in lieu to twomore
of all Tithes arifing on the five Clofes, and that no gf;’;{;“si_
Tithes in Kind were ever paid: Upon the Hearing ’Ca%fe the .
the Court dire¢ted an Iffue to try the Modus, and gi‘ie%feff’ he
upon the Trial it appeared in the Evidence, that thisJuy:
Modus was payable not only for the five Clofes, but
two Clofes more, particularly named; Mr. Juitice
Probyn, upon this lvidence (at Siafferd) directed the
Jury, who accordingly gave a Verdi&t for the Plain-
tiff againft the Modus. Now upon the Return of
the Poffea it was moved for a new Trial, for that
this being an Iffue to inform the Confcience of the
Court, the Defendant ought not to be held fo ftrictly,
efpecially fince no Proof of Tithes in Kind being
paid was given ; and therefore though it extended to
two Clofes more, yet it was lefs than really the Pre-
feription was which he infifted on, and therefore he
ought to have had the Benefit of the Proof as to five
Clofes only.  For the Plaintiff it was infifted, thata
Modus ought to be certain, being in Bar of commes
Right, and therefore he has failed in the Defence he

. 1
2 e
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infited on; and Mr. Juftice Probyx’s Opinion, as
certified by Baron Hale, was relied on: But per to-
tam Guriam, a new Trial was granted ; and they faid
they could not diftinguifh this from the Cafe of a
Prohibition, and cited thefe Cafes; Hetley 111.
1 Vent. 32. Hob. 64. 1 Shore 347. 4 Mod. 8.
Carth. 89. Cro. Eliz. 531, 722.

DE
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Rex v. Pritchard. June 20, 1729.  343.

) : ft aTe-
againft Pritchard, Tenant of Sambrook; the B, :1;58

22d of April 1729 Sambrook diftrains for Rent ;Landlord |
3oth of Apri/ 1729 the Inquifition finds the Goods on St 8
then in tche Poffeflion of Pritchard. Nota, The Ex- A7
tent was not executed till the 23d of Apri/, the Day

after the Diftrefs. Mr. Foley moved that Sambrook

might have the Benefit of the Statute 8° AZune for

his Rent, notwithftanding the Extent; but it was

denied per Curiam.

L PON the 12th of Feb 1728, an Extent iffued Extent a-

The Bifbop of Hereford v. The Duke of 346.
Bridgwater.

HE fame Day Do&or Egerton Bithop of Here- ll\zdviqencc.
otion to

ford, who had preferrefi a Bill for Tithes againft infre@Books
his Brother the Cuke of Bridgwater, and {everal Te- gaf Defen-
nants of his Manor, moved to have an Infpe&ion of dants Ma-

Zz7z the
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the Court Rolls of the Manor, to fee what "Propor—
tions they paid of a Modus infifted on; but denied
per totam Curiam.

347. The Town of Pool in Dor[etfbire v. Ben-
nett & al.  June 23, 1729.

%ifl}jfo; . ILL by the Town of P/ againft Bennett and
and Keyage, others for Duties of Wharfage, Keyage, &.
&r((:). “;h:tthe’ Upon the Hearing it was objected, that the Bill
Taw. ought to be difmifled as being proper at Law, upon

the Authority of Tke Mayor of Boflon againft Fackfon,
ante Pl. 160, and feveral other Cafes: But the Court
retained the Bill (Carzer Baror’ diffentiente, Comyns
Baron’ bafitante) and gave the Plaintiff Liberty to
bring an A&ion at Law, but would not difmifs it.
WNota, The Reafon was, becaufe the Defendant ad-
mitted the Plaintiff’s Right, but fet up an Exemp-
tion in the Town of X arebam.

D E
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Springer v. Sommerville. OCt 2§, 1729. 348.

- FIERI facias upon a Judgment iffued againft Fieri facias

N . deli d t
j. S.--the Attorney for the Plaintiff informed the Sheriff
him of it, upon which 7. §. went and fhot himfelf ;f;ﬁja;htfs])“"‘

through the Head ; after his Death the Attorney de- Death, but
livered the Fieri facias to the Sheriff, who executed tefted before,

it upon the Goods of 7. . nough.

It was now moved to fet afide this Execution as
irregular, becaufe the Defendant was dead before the
Delivery of the Writ to the Sheriff: But per Curiam
clearly, that the Execution was regular, and that the
Statute of Frauds and Perjuries extended only to
Creditors and Purchafors, but not to Executors or
Adminiftrators, who ftood in the Place of the Party;
and confequently, as to them, the Writ bound from
the 7¢ffe, which was before the Death of 7. 5. *.

Fenwick

* Upon a Motion to fet afide an Execution executed, becaufe Dr, Needbam,
upon whofe Goods the Execution was levied, was dead at the time the Fi. fa.
was delivered to the Sheriff, fo that the Property was never bound by that Writ ;
for that the Lien has Retrofpe& only to the time when the Writ is delivered to
the Sheriff, 29 Car. 2. ¢. 3. The Court held that the Writ binds from the 7¢ffe,

as
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349. Fenwick v. Fortefcue. Nov.7, 1729.

Security for T'T' was moved that the Plaintiff fhould give Secu-

Cofts, whe- . :

ther it hall -+ 1ity to anfwer the Cofts, before he fhould be at

begivenbya 1 jherty to proceed in his Bill, in regard he was pro-

Plaintiff pro-

tected by an te€ted by the Heffian Envoy; and {o no Procefs

Ambaffador. . uld be ferved upon him, and confequently he came
under the fame Reafon as of a Foreigner; but this
being a Bill for an Injunion to ftay the Defendant’s
proceeding at Law in Ejeétment, the Court denied
‘the Motion, becaufe the Plaintiff was in a manner
forced into this Court, and did not come in origi-

nally.

350.  Deshrow v. Crommie. Eodem Die.

»

“Sequeftra- Sequeftration” ifflued againft the Defendant for
tors, in cafe
of Con- want of an Anfwer; the Sequeftrators entered

tempt, [for the Defendant’s Houfe, and removed all the Goods,

Anfwer can- to the Value of feventy Pounds at leaft, though the

not remove

o Dot thing in Demand by the Bill was little more: [ now

dant’ moved to have Reftitution of the Goods, in regard
*Vern.248. that the Removal of the Goods was not within their

1Chan.Rep. Power without a particular Order of the Court for
Dr. Salmon

v Hambo- that Purpofe. And per Curiam, viz. Lord Chief Baron
roughComp. Poyeefly, Baron Carter and Baron Comyns (Baron Hale
dying this Day) there is a Difference between a Seque-
ftration for want of an Appearance, and for want of
an Anfwer; even in the firft Cafe it is to be looked

as againft the Party, in the fame Manner as at Common Law ; though in refpe}
to Purchafors this Statute has altered it, Dr. Needbam’s Cafe, Pafc. 3W. & M.
B. R.—The fame Refolution was in the Cafe of ¥. Parfons againtt The Executors
of Gill, Pafec. 13W.3. B.R. in which it was refolved, that a2 Judgment entered
in Hilary Vacation well enough fupported a Fi. fa. taken out after, but tefted be-

fore, the Judgment (by Relation) being taken to be of tle preceding Term,
Vide 1 Mod. 188,

2 upon
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upon only as a Diftringas in infinitum at Law, and
the Diftrefs zhere ought to be only, at firft nothing,
then increafing by Degrees, as the Court direéts, 1
order to compel an Appearance; fo the Sequeftra-
tors ought in the fuft Cafe, after Seifure of fome
Goods, to apply to the Court for turther Diretions
for Seifure, in order to compel an Appearance ; but
in the fecond Calfe, the Sequeftrators have no Power
to remove any Goods, much lefs to {ell, for the
Goods are only to be retained in Nature of a Pledge,
to anfwer the Contempt, and the Plaintiff receives
no Injury by this, for he may fet down his Caufe,
and his Bill may be taken pro confeflo; and in this
Cafe the Sequeftrators had a Day given to thew Caufe
why an Attachment fhould not go againft them.

" Price CI'v. Prart &al’. Nov.13, 1729. 351.

T HE Plaintiff preferred his Bill as perpetual Cus- Curate per-

. . etual re-
rate of Bovington, being a Chapel annexed to moveable at

the Church of Hemel Hemjted in the County of Plafire,
Hertford, againft the Defendants Inhabitants and not fue for
Occupiers of Lands within the faid Chapelry: He Tithe
made his Title under a Nomination to his Curacy in
the Year 1716, by Cornelius Price, then Vicar of He-
mel Hemfled, who alfo gave him, by the {fame Inftru-
ment, the {mall Tithes in Bovington, with Power to
fue for them in his (the Vicar’s) Name; and he zifo
{fet forth a Licence to preach from the then Bifhop
of Lincolny and allo that Zopping (Price’s Succeflor)
in fune 1722, granted him a new Nomination to
this Curacy expreflly for Life, with like Power to fue
for the {mall Tithes in both their Names. But though
he took a fecond Nomination, yet that by the firft,
and the Bithop’s Licence, he was futhciently intitled
to the Tithes, becaufe by fuch Nomination he be-
4 A came
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352.

Ufage as to
Tithes fhall
explain a
Leafe of 2
Farm with
all Tithes,
againft the
very Word.

came perpetual Curate. But per Curiam (Lord Chief
Baron Pengelly and Baron Carter only in Court) the
Bill muft be difmiffed, for no Title appears in the
Plaintiff ; for though a Curate is appointed by a Vi-
car, cither generally, or exprefily for Life, yet fuch
Appointment is in its own Nature revocable at Law,
even without any Caufe afligned, and by the Ecclefia-
ftical Law upon Caufe thewn; fo that the Plaintiff had

not fuch a permanent Intereft as to claim any Tithes.

Nota, per Baron Carter, If a Bithop grants {uch
Licence to a Curate to preach, and after is tranfla-
ted, there is no Neceflity for a new Licence by the
{fucceeding Bithop. (But guere de ceo, for wvidetur
aliter.)

Nota, In this Cafe Topping was made a Party, but
not brought to Hearing, which, per Curiam, muit
have been done before the Plaintiff could have a De-
cree, if he had had a Title in the other Refpect.

Quaintrell v. Wright. Nov. 17, 1729.

LAINTIFF brought his Bill as Leflee of the Bi-
fhop of Norwich of the Re&ory of Ingham in

the County of Norfolk, and produced his Leafe, da-
ted May 8, 1723: The Defendant fet forth, that
the Bithop of Norwich, at Michaelmas in the Year
1693, demifed the Grainge Farm, with all Zzzhes
thereto belonging, or therewith ufually letten; that
this Leafe was furrendred Fuly 7, 1724, and a new
Leafe made the next Day by the Bithop of NVor-
awich to the Perfon under whom the Defendants claim,
with the fame Words; fo infift, that at the time of
the Grant of the Recory the Tithes could not pafs
-to the Plaintift (of this Farm) they being before ex-
preflly
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préﬁly granted by the Leafe in 1693, and which was
fubfifting at the time of the Plaintiff’s Leafe.

But #ota, there was Proof that the Leflees of the
Reétory had ufually received the Tithes of the whole
Parith, Farm and all; and no Proof of the Defen-

dant’s Side of the Leflees’ of the Farm ever receiving
Tithes.

Therefore per Curiam (Lord Chief Baron Pengelly
and Baron Carter only in Court) the Defendant was
decreed to account, for Ufage fhall explain this Mat-
ter ; and thefe Tithes cannot be faid either to belong
to Grainge Farm, or to be ufually letten with it ; and
the Word Zizhes was taken in only as a Word of
courfe, and from the old Leafe: If there had been a
Difpute between the Bifthop himfelf and the Leflee
of Grainge Farm, it might have had another Confi-
deration.

Williams V. Jones & the AttorneyGeneral. 353.
Nov. 22, 1729.

ONE Griffith was appointed Poft-mafter for Las- Security
drvery in the County of Carmarthen, on the o
23d of Marcé 17135 his Deputation was only for fhall extend
three Years, and the Condition of the Bond given by farther.
him to the Crown was exprefled to be only for three

Years: Upon the 21ft and 22d of Fuly 1717 (which

was after the three Years expired) he made a Mort-

gage to Fobn Williams of a {mall Eftate, which upon

the 4th and gth of June 1718, he and Williams af-

figned to the Plaintiff in Conﬁderatlon of CIUhtV

Pounds.

In the Year 1720, the Plaintift obtained Judgment
in Eje@tment, and hath had Pofleflion ever fince.

Griffith
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Griffith continued Poft-mafter ’till 1722, at which
time he was in Arrear to the Poft-office {feventy-two
Pounds ; but on the 25th of March 1717 (when the
three Years expired) there was due only nine Pounds
{ixteen Shillings. /Voza, There was no new Deputa-
tion or new Bond after the Expiration of the three
Years.

Afterward, in 1722, the Defendant was appointed
Poft-mafter, and the Office compelled him to give a
Bond for the whole Arrears in his Predeceflor’s time;
therefore he took out a Scire facias on the Bond of
Griffith, and after zhat an Extent, upon which the
mortgaged Lands in Poffeffion of the Plaintiff were
feifed.

The Plaintiff prefers his Bill on this State of the
Cafe, and offers to pay the nine Pounds fixteen Shii-
lings, the whole Arrears at the End of the three Years,
and prays an Amoveas marnus.

The Queftion was, whether this old Bond fhould
be a Lien on Griffizh’s Lands for any longer than three
Years.

And per Lord Chief Baron Pengelly and Baron Car-
zer (only in Court) the Plaintiff can have no Relief
without paying the Whole, for he ftands in the Place
of Griffith, and if Griffith had come and made this
Offer, the Court could not have accepted it; if the
whole Arrear at the End of three Years had been dif-
charged, they feemed to think the Plaintiff thould

then have been relieved.

Nota, A Difference was made, where the Party
himfelf is before the Court, and where the Szmz_‘} ;
as in thefe Cafes quoted, ]Woo; 126. p. 274. 2 Saund.
413. 1 Leon. 240, Hungare v. Hill.

¥rr-7
1 IVl
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Willy v. Tbompfo;z Nov. 22, 1529. = 354

RESPASS Quare c/czufum [regit of the Hufband Trefpafsl )
and Wife, and for treading down, and confu- e
ming and depafturing the Grafs of their Clofe : Adﬁg n‘j;nj“f

judged on Demurrer that the A&ion was well brought Wife, of her
by the Hufband and Wife, the Clofe being her Inhes [hritance,

ritance, and there being no Severance of the Grafs; e
if it had been Corn cut down, that would have beer
a {eparate Intereft vefted in the Hufband alone. F7dke
Cro. Eliz. 133, 96. 2 Vewmt. 195. 1 Bulff. 110.

15 Ed. 4. 9. Cro. Car. 437, 8.

The Attorney General v. Lake. 355¢
~ Dec. 3, 1729.

AN Information was brought by the Attorney Ge- Information
neral upon the Statute 8° Awne, for aflifting or f)irbaefffgg g
being otherwife concerned in unfhipping, &c. Upon therwite
the Evidence it appeared, that the Defendant gave EZ‘Eﬁfggfgi“
Orders to Burley to fetch the Goods from Rotterdam, e, on Stat.
and land them at Holeomb in Norfolk, and to dehver e
them to one Porter ; and that he had given Orders AntePl.302,
and Dire&ions to Porter to aflift in landing them, 3**

and to receive the Goods and carry them to his (Por-

ter’s) Houfe. There were four {everal Inftances, but

the Defendant was not actually prefent at the time of

landing and unfhipping ; and it being laid in the In-
formation that he was, tempore Exonerationis, Opitu-

lator wvel aliter Particeps; 1 objeGted for the Defen-

dant, upon the Authority of the Cafe of Zhe Aitorney

General v. Flower, ante Pl 302. that the Evidence

did not prove the Information, it being here tied up

to the tempore Exonerationis, a perfonal Prefence was

requifite.
4B But
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But the Lord Chief Baron Pengelly diftinguithed
this Cafe from that of The Attorney General v. Flower,
for there, at the time the Defendant gave his Orders,
it was uncertain when the Ship would come in, and
the Orders were only general, to attend and affift
when the Ship came in with the Goods; but Jere
the Orders were particular as to the feveral times
when the Goods were to be landed, and where, and
when, and where to be received ; {o that this muft be
being otherwife concerned, within the Meaning of the
Statute, which muft intend fomething farther than
the aflifting, or thofe Words would be of no Signifi-
cation at all; and he alfo faid that the Words zem-
pore Exonerationis, or Words importing the fame Sig-

nification, muft be in the Information, or it would
be bad. And there was a Verdi& pro Rege.

DE
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Hayes D. D. v. Dowfe. 3564

HE Court {eemed to think, that Vetches and Tithes,
Clover cut green, and given to Cattle ufed in Yetches and
] * Clover.
Hufbandry, fhould pay no Tithes *. Cr.Car. 393.
SirW.
357. 2Leon.27. Cr,Eliz, 139. 1Ro, Abr. 645, 6, 7. Beggejfg,;f

Woolferflon Clerk v. Manwaring & al’. 3s7.

ILL by the Re&or of Drayton Baffer in the Modus's of
County of Stafford for Tithes; the Defendant fo; vt
infifts that the Lord of the Manor time out of mind, 2 Hogfhead
for himfelf and his Tenants, on Afcenfion Day gave ‘;ﬁ,cpii‘f{;,e,
and delivered to the Re&ors nine Cart Loads of Log g4
Wood, in lieu of all Tithes: This Modus was found
upon an Iffue directed ; and per toram Curiam, ad-

judged a good Modus, as well as a Modus of a Hogf-

® Nuta, Trin. 1715, Hodgfbon v. Smith & JWebb, it was refolved by three Ba-
#ans contra Price, that Tares, whether green or ripe, are a great Tithe, and be-
longed to-the Redtor.

2 head
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head» of Cyder, which are equally unceftaiﬁ, yet both
held to be good.

WNota, In this Cafe one of the Defendants infifted
on a Modus of two Pence per Acre for eighteen
Acres, but fet forth no Day of Payment, nor by
whom ; but this being likewife found for the Defen-
dant, was eftablithed,. being after a Verdi&t: Quod

nota.

358. The Attorney General v. Lutwydge & al.
Feb. 11, 1729.

‘J’V‘}‘I‘;tfﬁg‘“z;’s NFORMATION in Debt upon Bond ; the Defen-
Court has dant craves Oyer, and pleads to the Jurifdi&ion
;’;{,:ﬁ::‘:in of the Court, firft, That the Bond was executed at
Scotland.  Dusmfries in Scotland 5 2dly, That it was given for
the Payment of Duties of Tobacco imported there ;
3dly, That the Duties became payable in Scotland,
and not elfewhere; 4thly, The Defendant avers, that
Conufance belongs to the Court of Exchequer in
Scotland, and not to this Court. ~ The Attorney Ge-

neral demurs.

And in arguing infifted, that this was a tranfitery
Matter, and might be fued any where; as in the
common Cafe of Subje@s, where a Bond executed in
the Eaf? Indies might be {ued here, efpecially in this
Cafe, the Parties being found here within the Jurif-
diction 5 and that this Court was not deprived of its
Juri{diction, either by the Articles of Union, or by

.the A& for ereéting the Court of Exchequer in Scoz-
land. ' '

To which it was anfwered, that the Queftion now
~did not depend upon the Refidence of the Parties,
g : but
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but upon the Nature of the Matter for which the
Bond was given; and though there were no negative
Words in the Articles of Union or Statute, yet the
Expreflion is as exclufive in Confequence, as negative
Words ; and for this Purpofe were quoted L. 11.
59. Lib. 4. 65.5% Plwd. Com. 206.%. 1 Inf. 105.
2 Lutw. 946.

Lord Chief Baron Pengelly ; Before the Union this
Court had no Jurifdi®tion of the Revenues in Scor-
land, and therefore the Queftion is, whether the Sta-
tute is not exclufive of us, fince it is giving a farther
Jurifdi&ion to them who had it exclufive of us before.

This being a Matter of great Confequence and
Difficulty, both he and the reft of the Barons thought
it ought to be adjourned into the Exchequer Cham-
ber propeer Difficultatern ; but in the mean time Mr.
Attorney General to fignify to the Court what he was
willing to do.

Fobfon v. Selwin. Feb. 14, 1729. 359.

eal of

fendant for the Plaintiff’s Ufe; this' came to be Wheat im-
tried before the Lord Chief Baron at Guildball, and poreed fhall
the Queftion was, whether Meal of Wheat imported Wheat per
fhould not pay the fame Duty as Wheat imported, Stat. 22 Car.
by the Statute of Tillage 22° Car. 2. and there being
an Authority exprefs in the Cafe, upon folemn Argu-
ment upon a {pecial Verdi& in the Cafe of 7he Ar-
torney General v. Santen, 26° & 27° Car. 2. the Chief
Baron would not let it be found {pecially, but di-
re¢ted the Jury to find for the Defendant, who, as
Ofhicer, had received the Money for the Duty as {or

Wheat.

AC TION for Money had and received by the De- K&Vhether

4 C D E



282

DE

Term. Palche,

17 30.

s60.  Lord Sutherland & Ux’ v.
April 26, 1730.

Feme mar-
ries after in-

HE Plaintiff’s Wife obtained an interlocutory
terlocutory,  Jg  Judgment againft the Defendant, and before
;‘{;ilbjfgg final Judgment married ; and after the final Judg-
men, the ment the Hufband and Wife brought a Scire facias
Sgt”};t“i'éu thereupon for the Defendant to thew Caufe guare Fx-
afide. ecutio non, &c. and now the Defendant moved to fet

this Judgment afide; but the Court refufed to do it
upon Motien, and put him to his Awdita Querela.---
Nota, This being an A&ion i# Cur’ Scacc’, a Writ of
Error lies only to the Exchequer Chamber, where
they have no Jurildiction of Error in Fa&.

April 30, 1730, Sir Fames Reynolds, one of the
Judges of the King’s Bench, appointed Lord
Chief Baron of the Exchequer in the room of
Lord Chief Baron Pengelly, who died at Bland-
Jford in Dorfetfbire upon the laft Lent Circuit,
about the 30th of March laft,

3 DE
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Chubbs v. Billington. Junii 6°, 1730. 361

HE Plaintiff (being a Woman) married after the Femefmaf“
interlocutory Judgment, and before the exe- igsloac;et;:;-
cuting the Writ of Inquiry; and it was now moved g:ggb‘:g;';’
to fet afide the Writ of Inquiry and the Inquifition the Writ of
thereon taken: But per totam Curiam it was refufed, Inquiry.

and the Defendant was left to his Audita Querela.

The Attorney General v. White. 362,
Eodem Die.

ON Trial of an Information for importing Brandy Amendment
by the Defendant’s Teftator ; there was a {pecial 52,5
Verd1& which found that the Importation was upon one Argu=
the roth of April 1725, but by the Minits it was in ™"

1719 and 1720. Per totam Curiam, it was permit-
ted to be amended, though it had been once argued.

B€77 17
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363. Benfon v. Qlive. Junii§’, 1730.

Billbyan FILL by the Impropriator of Bromiley St. Leonard'’s

Impropria- . . .

tor for Tithe in the County of Middlefex tor Tithe Hay, &.

Hay.

Defendant  '1T'he Defendant in his Anfwer does not deny the

Sesnoteeny Plaintiff’s Title, but infifts upon Exemption, as be-

Tide, bt ing Parcel of one of the larger Abbies which came to

ﬁffpggf"‘ the Crown by the Stat. 31° Hen. 8.

So Defen- Now upon hearing the Caufe the Lord Chief Ba-

giatpf;';ghis ron thought, that where the Defendant admits the

Exemption. general Right, and infifts only upon his Exemption,
fuch Admiflion is fuflicient to put the Defendant
upon proving his Exemption, and the Plaintiff (al-
though a Lay Impropriator) is under no Neceflity of
proving Payment of Tithes to him.

Decree refu- 2dly, A Decree in 1673 was offered to be pro-
fed toberead, . . . ,
becaute not. duced in Evidence, wherein the then Im-
proved tobe nropriator, was Plaintiff, and Semain Defendant, and
touching the . . e . .
fame Lands Wherein the Plaintift’s Title was affirmed ; but the
orTide.  Court would not permit this Decree to be read, be-
caufe the now Plaintiff could not fhew that the De-
tendant claimed either the fame Lands, or under the

fame Title as Semain.

Miniflers 3dly, It was objected for the Plaintiff, that the

Accounts in Tiefendant’s producing Minifters Accounts in 34° &°

34 & 35H.8. o ) .

permitted to 3 5° Hen, 8. was not fufhcient, being fubfequent to

besead the Stat. 31° Hen. 8. but that he ought to fhew the
Surrender, or when it came to the Crown: But this

Obje&ion was over-ruled.

4thly,
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4thly, A Deed was produced by the Plaintiff dated A Deed 0
3oth of March 1690, and it was admitted it was old ;ﬁaf;?ﬁexf,
enough to be read without Proof; but Baron Carser 2 dpif;“if?
objected, that the Plaintiff fhould give fome Account prove where
how he came by it; but the Lord Chief Baron faid fefdit o
he could not fee the Ufe of that, and it would bebyit
very inconvenient ; for then there muft have been an
Interrogatory to prove this Matter by Depofitions, for
it could not be inquired into on the Order to prove
Exhibits; and the Deed was read at laft, but by
Confent, though the reft of the Barohs feemed to be

of Opinion with the Lord Chief Baron.

~ sthly, Another Deed in 1694 was offered, but A Deed 35
obje¢ted to, by the Defendant; as not being old Years old
enough to prove itfelf ; and per Curiam, this Deed prove itlf
was not admitted to be read; for though fometimes
thirty-five or even thirty Years has been thought fuf-
ficient, yet not where it is objected to; but the ufual

Rule is forty Years.

6thly, The Plaintiff had brought an A&ion againft A Verdia
the Defendant upon the Stat. £d. 6. and obtained a . secoute
Verdi&, which he offered now in Evidence; but it not proved
was oppofed, becaufe this was a Matter which hap- §2g “he fume
pened after Iffue was joined in this Court; and the Land
Plaintiff not being able to prove that zhas Trial was

for the fame Lands, the Court refufed to admit it.
Nota, At laft the Bill was retained for a Year, and

the Plaintiff to be at Liberty to bring his Adion in
the mean time.

4D Rex

b
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1624. Rex v. Rofevere. Junii 9°, 1730.

Judgment

can be ar- ment of the Duties, for the treble Value on the

gﬁf‘l ;1;;0 Stat. 8° Aune; and allo for one hundred Pounds Pe-

given pro nalty on the Stat. 5° Geo. 1. ¢. 18. the Defendant
Rege % being concerned in unfhipping, knowing the Duties

Pare. upon pot to be paid. There was a Verdiét pro Rege.

an Informa-
tion,

Whether EN FORMATION for importing Salt without Pay-

And upon a Moticn for a new Trial an Objeétion
was ftarted by Baron Comyns, that the -Information
laid it, that it was without Duty being fatisfied or
paid, or Warrant for landing the fame, whereas the
Stat. 8° Anna fays, ¢ paid, or fecured to be - paid
Mr. Attorney General therefore gave it up that he
could not have Judgment on the Stat. 8° A for
the treble Value, but infifted that he might on the
other Part of the Information for the Penalty of one

Allen 74, hundred Pounds, on the Stat. 5° Geo. cap. 18. which
has not the Word fecured, but fays,~--thall cver and
above the Penalties already grven forfeit one hundred
Pounds: And upon this the Debate was, whether
Judgment could be arrefted as to Part, and given pro
Rege for the other. There was fome Doubt and Dif-
ference in the Court about this, and it was adjourned

PoftPl.378. to be further argued, wherefore I have not now fet

down what was then offered on both Sides.
3

Kerflake .
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Kerflake Adm’ of Frankpitt v. Pannel 365.
& al. June 1g, 1730.

BILL for a Difcovery and Relief, fuggefting that Bl for Dif:

covery and

the Defendants broke into the Room of the In- Relief, fug-

teftate (who died fuddenly) and took away ninety- &Mting that

nine broad Pieces, twenty-two Guineas, Bonds, Notes brokIe into
the Inte-

and Memorandums. ftate’s Room
and took a-
On the Hearing, I obje@ed that this was proper de%?eces,
at Law, the Defendants having denied the whole&e difmifl-
C e . . ed, as proper
Equity of the Bill, and that this was a mere Tort, at Law, the
and that Trover would lie for the Money, &ec. and gﬁ;“gi;“gthe
cited the Cafe of Dr. Sloan v. Heathfield ; and on the denied.
other Side were cited 1 Pern. Hunt and Matthews,
2 Vern. 33. But per totam Curiam, The Bill was

difmiflfed with Cofls. ! |

Lee v. Holland. June 17, 1730. 366.

NDEBITATUS affumpfit, the Defendant brought Money paid

{ixteen S.hillings into Gourt; upon the Trial th.eire ;’:j’%;‘éfé’t
was a Verdi& for the Defendant, and now the Plain- §0f dthetDe};e
. . e11. endant, t
tiff moved that he might have the fixteen Shillings Phintiff be-
out of Court, though the Verdi&t was againft him, jpgaraupers
which was ordered accordingly. But zoza, the Plain- paid out to

tiff was a Pauper, otherwife the Defendant would hi.

have had the fixteen Shillings towards his Cofts.

D E
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367.

Bill to re-

deem a

Mortgage of

37 Years
ftanding.

D E

Term. S. Michaelis,

17 30.

Dean CI' v. North. O&. 27, 1730.

R. North had been in Poffeflion, as Mortga-

gee, fince 16863 he apprehending that there
would be no Redemption, the Mortgageor having
gone off infolvent, and having more than the Value
upon the Eftate, looked upon it as his own, and
kept his Accounts of this Eftate intermixed with his
own (which was very confiderable) for many Years;
but in the Year 1720 a Bill was brought by the Re-
prefentative of the Mortgageor, after thirty-feven
Years fince the time of the firft mortgaging, for a
Redemption ; and Mr. Norzh preferred a Bill for a
Foreclofure, and upon Hearing the ufual Decree was
made, that he fhould account, have all juft Allow-
ances, and be examined on Interrogatories, which he
was; and it appeared thereby, that the Eftate was
indebted to him above five thoufand Pounds: Now
it was moved for the Plaintiff, that the Defendant
thould produce all Books, Writings and Papers rela-~
ting to the Account on Oath; which the Court or-
dered as to the Books and Papers (though not di-

reGted
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re¢ted in the Decree, and though attended with the
Circumftances before- mentmned) but made no Order
as to the Writings relating to the Title.

Terry v. Harrifon. Eodem Die. 368.

T was moved that an In_]unéhon on an Attachment Injun&ion
e-

o fta
thould extend to flay the Defendant’s receiving o e
South-Sea Annuities ; which was granted, the Anfwer j;‘lvli"]’ilgs S.
not being come in, and this being according to the '

Prayer of the Bill. .

Fricker v. Moore. OC&. 28, 1730. . 360.

THIS Day the Court fupprefled Depofitions, be- Depofitions
caufe they were taken before the Plaintiff’s So- fpprefed

becaufe a

licitor, who was one of the Commiflioners, and alfo Commsxfg io-
ner 1s Solici-

ordered the Solicitor to pay all the Cofts, or an At~ o forplain.
tachment to go againft him. tiff.

Snowden v. Herring. Nov.6, 1730.  370.

HERE Churchwardens have pafled their Ac- Aftera
counts at a Veftry, the Spiritual Court {hall {hurchwar-
not afterwards proceed againft them to account upon counts al-
Oath ; fo held per ztotam Curiam, on a Motion to dif- ]{}:}ffy e
charge the Rule to fhew Caufe why a Prohibition Spiritual

Court fhall
{hould not go. ourt a

not proceed
againft him to account on Qath. Ante P, 318,

4+ E The
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s71. 1he Attorney General at the Relation of
Fackfon v. The City of Coventry.
Nov. 10, 1730.

Corporation T w35 moved that the Defendants, who were Tru-~
as Truftees )

ofa Charity, + ftees for a Charity, might produce their Books
T ;;’fj;gfj and Writings relating to the Truft, and which they
thleftf_Books confefled in their Anfwer, and that they were ready
teree to be produced as the Court fhould direét: But ger
tatam Curiam denied ; for though the Information
was againft the Body, yet it was only as they were
Truftees, and not as a Corporation, and this being
their private Evidence, they fhall not be obliged to
difcover it; and it is not like the Cafe of Cor-
poration Books, or Court Rolls, which are of a
public Nature; and Baron Comyns faid that it was
the Opinion of Lord Zrevor, that where the Difpute
about the Cuftom of the Manor, &. is between the
Lord and a Stranger, who contefts any of the Cuftoms
of the Manor, there the Lord fhould not be obliged
to let him have the Infpection of the Rolls, becaufe
it was his private Evidence; but if the Difpute is
between two Copyholders, or between a Copyholder
and the Lord, he fhall produce the Rolls, and per-

mit Copies to be taken thereof.

372. Lord Berkley v. Verden. Nov. 17, 1730.

Where the UP«ON a Motion for time to anfwer, it was de-
time for an- clared it fhould be an eftablithed Rule for the

fwering is ) . )
out, the De- future, that where time for anfwering is out, the

fendant fhall Dyefendant fhall be deemed in Contempt, though no

be deemed in

Conte}inpt, Attachment is fealed; and in fuch Cafe he thall not
though no

Attachment fealed, Ante Pl 325,
2 have
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have farther time to anfwer without entering his Ap-
pearance with the Regifter as upon a Contempt, per
totr’ Cur’.

Hooper v. Lethbridge & al', 373.
Nov. 19, 1730.

BI LL by Lay Impropriator for Tithes in Pilton in Tithes.
the County of Devon; fome of the Defendants poaimifed
infifted by their Anfwer that Part of the Lands, of Parties.
which Tithes were demanded, ought to pay Tithes

to Mr. Incledon, who was intitled to a Portion of
Tithes in Pilton ; other Defendants infifted that they
were Tenants to Mr. Rolle, and that King Henry the
Eighth granted to his Anceftors their Lands and the
Tithes thereof, prior to a Grant of the Re&ory under
which the Plaintiff claimed ; neither Izcledon nor Mr.
Rolle being made Parties, it was objected that the
Plaintiff could not proceed as to thefe Lands refpec-
tively 3 and though Mr. Incledon was before the Court

as Plaintiff in the Crofs Bill, yet zhat praying an Ex-
emption as to other Lands; both Obje&tions were al-

lowed per totam Curiam.

Makepeace & al’ v. Needler & al’ and 374.
the Attorney General. Nov.21, 1730.

BILL char es that the Plaintiff was bound for Billdifmiffed
Clarke Who was Door-keeper and Accountant f;;;g;’;‘g‘tgj
of the 1mpreﬁ Money to the Commiflioners of Ex- Commfifgi:
cife) for juftly accountmg and faithful Performance o Parties,
of his Duty during the time he continued in his Of-"
fice, which was from November 1727 to Fune 1730,
in which time Clarke had received a confiderable
Sum, but had paid more than he had received about

onc
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one hundred and fixty-one Pounds; and fo it would
appear by the Books of Account delivered by Clarte
(when he went out of his Office) to the Defendants,
who were Accountants to the Commiflioners of Ex-
cife; notwithftanding which it was pretended, that
Clarke was indebted, at the time he went out of his
Office, above two hundred Pounds, and thereupon a
Scire facias iflued againft the Plaintiff on his Bond,
whereas he charges that if there was any fuch Arrear,
it was incurred before the time he (the Plaintiff) be-
came bound, and therefore prays againft the Attor-
torney General (who was Party to the Bill) that Pro-

‘ceedings might ftay on the Scire facias, and that the

other Defendants (Accountants) might difcover if
Clarke did not, on his going out of Office, deliver
fuch Books of Account to them, and that the Plain-
tiff might have Liberty to infpet them, and take
Copies at his own Expence.

To this whole Bill the Defendants (Accountants)
demurred, becaufe the Commiffioners of Excife were
not made Parties ; and upon arguing it for the Plain-
tiff it was infifted on, that there was no Neceflity
for fuch Parties, for the Attorney General having the
Superintendency of the whole Revenue, he ftood in
the Place of the Commiffioners, and could litigate
the Account without them: But per tozam Curiam,
The Defendants (demurring) appear to be only mi-
nifterial Officers to the Commiflioners, and in Na-
ture of Servants, and they thought the Commiffio-
ners now in Being fhould be made Parties, though
the Commiffion might be varied from the time the

Plaintiff firft became bound ; and allowed the De-
murrer.

The
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The Bifbop of Hereford v. Cooper & al’ 375
& é contra. Nov. 21, 1730,

T was moved for Leave to read the Decree and The Court
Depofitions in a former Caufe, faving juft Excep- K/ﬁﬁ(ﬁ, ne
tions; and though this had been formerly taken to coufs,
be a Motion of courfe in this Court, and was NOW read a De-
every Day done in Chancery, yet the Order could oec2nd De-

. ] ) pofitions, fa«
not now be obtained, there being #wo Barons againft ving juftEx-

two 3 the rwo who oppofed it diftinguithed between g2 o i
this Court and the Court of Chancery; zhere they read.

had but one Judge, here were four; and if Depofi-

tions {hould be offered to be read, and two Judges

thould be of Opinion they ought not, and two of
another Opinion, yet they muft then be read, there

being no juft Exception. (But guere de ce/t Reafon.)

Rex v. Allen. Dec. 9, 1730. 376.

A N Extent iffued againft Alen the Receiver Gene- Upen an

. - Ext C
ral of the Land Tax and Duties upon Houles in ﬁ:de]gzg;;’

the County of Norfolk; -an Inquifition taken on thatsz great

B umber o
Extent finds feveral Perfons indebted to .4/er to the fmal ones
Amount of fourteen thoufand Pounds, but moft of e found:

thefe were {mall Debts; fo that if {eparate Extents is appointed
were to be taken out againft each feparate Debtor (as ;‘;nfz';if; -
the old and ufual Pracice of the Court is) the Value great Num-
of the Debts would be {wallowed up by the Expence ber of Ex-
of fo many Extents: Mr. Attorney General therefore
moved, that inftead of taking out {fo many Extents,
a Receiver might be appointed (who fhould give Se-
curity) to colle& in thefe Debts, and pay them to
the Deputy Remembrancer of this Court for the Be-

4 F nefit



294 De Term. §. Mz’élmelz’.r, 1730.

nefit. of the Crown, it being alfo for the Benefit of
all Parties to fave the Expence of {fo many Extents.
And per Guriam, This was granted.

377 Anonymous.
in%;cé)}l:ds RECTOR agrees with a Parifhioner for his
with Parifhi- Tithes for a certain Sum payable yearly at M-

oners for

Tithes at fo Chaelmas 5 the Re@or dies the Beginning of Sepren-
much per ber, the Agreement determlmng.b)f the Death of the
dies before Parfon, the Succeffor fhall be intitled to Tithes in
the %Sff Kind only from the Death, and the Executor of the
" laft Incumbent to a Proportion according to the
Agreement ’till the time of his Teftator’s Death, and

this is by an equitable Conftru&ion.

Quere the Cafe of Muly and #ebber, wherein it
was {o refolved i Scaccario.

DE
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Rex v. Rofevere. Feb. 12, 1730. 378,

HIS Day the Lord Chief Baron gave the Opi- AntePl.364.

nion of the whole Court, that Judgment ought
to be arrefted iz zor0. See this Cafe before P/ 364.

The Bifbop of Ely & al’ v. Fames & al’. 379.
Eodem Die.

BILL was brought for a Commiffion to afcertain Amendment
the Bounds of Leafehold Lands belonging to the fwer bynt-he
Bifthop ‘of Ely, intermixed with Freehold Lands be- Drught.

longing to the Defendant Kenrick; the other Defen-
dant Fames (who was Steward to Kenrick) by the
Draught of his Anfwer fwore, that twenty-five or
thirty Acres had, thirty-five Years ago, been allotted
to the Bithop; in the Ingrofiment it was, by Mi-
ftake, made two hundred and fifty or three hundred,
and /o fworn ; whereupon I now moved (on an Afh-
davit of the Miftake, and how it came) to amend
the Anfwer in this; which was granted per zoram
I Curiam.
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Curiam. There was another Miftake of eighty-fix
Acres inftead of fixty-eight, but zhaz they would not
let us amend, becaufe the Draught and Ingroflment
were the fame.

At Serjeants Inn, Feb. 18, 1730.
380. Leigh v. Maudfley.

Tithes. ALAY Impropriator by his Bill fets forth, that in

Bill b Ay .
Lay Ifngm- the Year 1724 he was feifed in Fee of all im-
priztor. propriate Tithes in the Townthip of 27effbaughton in

the Parifh of Dean in the County of Lancafler.

Meonlypro-  Upon the Hearing he went no farther in his Evi-
Y &€ dence of the Title, than that about thirty-four Years
kﬁ%ﬁ& the agro thefe Tithes were reputed to belong to the A~
under whom dertons of Loffock, under whom the Plaintiff claimed;
he chimed, it was objeéted for the Defendant, that here was not
ent, a {fufficient Title thewn, fince a Layman was not ca-
pable of Tithes in Pernancy but from the Crown,
fince the 32° Hen. 8. and therefore it was incumbent
on the Plaintiff to thew how he derived them out of

the Crown.

But per totam Curiam, If he had fet out in his Bill
a Title under the Crown, and derived it down, he
muft have proved it as he had fet it forth; but fince
he had not, this Proof was fufhcient. (Quod nota &

quere former Pradtice.)

Whereage-  The Defendant in his Anfwer infifted, that his

neral Ex-

emption s L.ands were difcharged as being Parcel of the Poffef-
infifted on, fions of the Abbey of Cockerfand, diffolved by the

a partial one .
cannot be  Stat. 31° Hen. 8. But there having been feveral In-

admitted in

oot ftances of Payment of Tithes of Corn in Kind, they
farther
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farther alledged, that fince no Hay had ever been
paid, that as to zhar Species of Tithe they ought in
all Events to be difcharged, as againft a Lay Impro-
priator.

But per Curiam, Though a Defendant may in
Equity infift on feveral Defences which are confi-
ftent, yet having undertaken to prove a general Ex-
emption, and failing in zhat, he cannot have the
Benefit of the other Point; fo the Defendant was
decreed to account generally.

4 G DE
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81. Siddon v. Charnells & al'. May 6, 1731.

Mortgagee ,i Upon the Marriage of his Son, {fettles his Eftate
g e ,S,f:; e upon his Son for Life, then on the intended
his Hands by Wife for Life, Remainder to the Heirs of the Huf-

indire

Means, yet band on his Wife begotten, Remainder to the right

fhal not be Heirs of the Wife.
obliged tode-

liver it up.

A. dies, the Son has Iffue B. and C. by his Wife,
and dies; the Wife marries again, and fhe and her
Hufband agree to convey their Intereft to B. the eld-
eft Son, and for that Purpofe depofit (among other
Deeds) this Settlement in the Hands of an Attorney
to draw an Abftra& of the Title, and then to deliver
them all into the Hands of E. for the Ufe of B. after
the Conveyance to the Son B.

B. dies without Iffue, {fo that the Lands came to
C. the {econd Son, who demanded this Settlement
made by the Grandfather, and preferred a Bill againft
the Attorney and againft a pretended Mortgagee (as
alledged in the Bill) for to have it delivered up to him;

2 The
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The Attorney in his Anfwer admitted that he had the
Settlement, fet it forth 7z Aec Verba, and faid he was
ready to produce it as the Court fhould dire&; but

before the Hearing of the Caufe he delivered it to
the Mortgagee.

And it was now infifted for the Plaintiff, that
though a Court of Equity might not oblige a fair
Purchafor to deliver up a Security, which corrobo-
rates his Title, whatever Means he procured it by,
yet that the Defendant (the Attorney) having had #hzs
in his Hands for a particular Purpofe, and delivering
it up pendente Lite, was guilty of a Breach of Truft,
and of fuch a Mifdemeanor, that a Court of Equity
would compel him to procure the Deed, ot commit

him until he did.

But the Court thought he was equally a Truftee
for the Mortgagee as for the Mortgageor (who was
only Tenant in fpecial Tail, and no Fine levied or

Recovery fuffered) and therefore difmiffed the Bill.

Hughes v. Owen. May 11, 1731. . 382.

: : . 7 s tak
ing brought up three times, and charged with confello, the

it, and not putting in any Anfwer; I now moved nDoife“e‘::’itt_
‘(upon an Afhdavit that the Defendant was in Shrew/- ted y put in
bury Gaol at the time he was ferved with the Sub- bis Anfwer.
pana, that he employed an Attorney in the Country
to appear and put in an Anfwer for him, but ne-
gleted it, that he had fince been removed to the
Fleet, where he had continued ever fince in poor Cir-
cumftances, but had lately procured Money to defend
his Caufe) that he might be at Liberty now to put

in his Anfwer.

ABI LL was taken pro confeflo, the Defendant be- Aftera Bill

But
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But per totan Curiam the Motion was denied ; and
indeed I thought there was neither Reafon nor Pre-
cedent for it.

Nota, The Bill was brought by a fecond Mortga-
gee to have the Eftate abfolutely by virtue of the
Statute of 4 & 5 7. & M. cap. 16. the Defendant
not giving Notice of the firft Mortgage, which the
Defendant denied, but not by Afhdavit.

383. Rex V. fans vel Smith. May llz, I731.

Fuentto  FANS, Sub-collector of Biddiford, takes out an
findsa Mer- o/ Extent againft himfelf to find Debts.

chant in-
debted to the o~ .
Sub-collec- Upon the Inqmﬁtmn Swith (who was a Merchant

h . . . . .
Or o, an in Biddiford) was found indebted to ¥azs in one hun-

Extentin dred and fifty Pounds, Money had and received to
Aid-fhall not
iy the Ufe of Fans.

ans therefore moved for an immediate Extent
againft Swith upon this Inquifition, and upon an Af-
fidavit that Swuzh was in fufpicious Circumftances,
and that the Debt was in Danger of being loft.

But per totam Curiam (viz. Lord Chief Baron Rey-
nolds, Baron Carter and Baron Comyns) it was denied,
becaufe it might be of dangerous Confequence in the
Cafe of a Trader; and it did not appear, but that
this was a fimple Contra& Debt, and that this one
hundred and fifty Pounds was not the Money of the
Crown ; befides, the Afidavit did not go far enough,
and was not according to the old Form.

Kennedy
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Kennedy CI' v. Goodwin. May 13, 1731. 38+

ECTOR brings a Bill for Tithes in the Parifh Modus of

of South Okenden in the County of Effex ; el

aFarm of
. 3o0l. per An-
The Defendant infifts upon a Modus of four Pounds num’is too

ten Shillings, payable yearly at fuch a Day, for his rank.
Farm called Quince Farm, which was thirty Pounds
per Annum.

It was objeéted for the Plaintiff, that this Modus
was too rank, and of that Opinion was the whole
Court ; and the Defendant was decreed to account.

Nota, The Cale of Edge v. Oglander, Ter. Hil.
1691, was cited for the Defendant, where a Modus
of eight Pounds for a Farm of eighty Pounds per
Annum was allowed to be a good Modus ; and alfo
the Cafe of Bifbop v. Arundell, Pafc. 1705, where a
Modus of twenty-fix Pounds per Annum for a Farm
(not faying of what Value the Farm was) was al-

lowed.
Fereyes v. Robertfon & al. EodemDie. 38s.

and other his Chattels real to his Son #illiam, rlfifea?ii n

and to the Iffue of his Body; and if he die without Remainders

over, the

AMAN by his Will devifes his Leafehold Eftate, Devieofa

Iffue, to his Son B. and the Iffue of his Body ; and whole vefts
if he die without Iffue, to C. &c. in the firf
1 Ro. Abr.

Per totam Curiam, The whole Intereft vefts in 277/- g/};&}é -
liam, and {hall go to his Executors or Adminiftrators, 15id. 3.

L - Sd.37.
and the Limitations over are void, 2Vern.43
4 H A Manp
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Frechold E- A Man devifes all his Freehold Houfes, Lands and
g)aieedlevéf;c)lr Hereditaments in ##bitehaven to three Truftees, to
Payment of hold to them in Truft, that the Freehold Eftate thall
ﬁ:";@;gjgl be fubjeét to, and be fold and difpofed of by them for
fhall be firt Payment of his jult Debts; and after difpofing of
?)‘Z?igd;:éh,féf fome particular Legacies he gave to his Nephew the
gative Reft and Refidue of his Goods, Chattels, Debts,

o Rights, Credits, and perfonal Eftate not before dif-

pofed of.

Hereupon the Queftion was, whether the perfonal
Eftate fhould be firft applied to the Payment of the
Debts, notwithftanding the real Eftate was expreflly
devifed for that Purpofe. '

The Counfel for the Defendants (who were the
Truftees and refiduary Legatee) infifted that the real
Eftate being not only made fubje&, but dire&ted to
be fold for Payment of the Debts, the perfonal
Eftate fhould not be applied for that Purpefe, and
cited 1 Lev. 203. 2 Vern. 718,

But per rtotam Curiam, Here being no negative
Words to exclude the perfonal Eftate from being ap-
plied for the Payment of Debts, zbat ought to be firft
applied for the Benefit of the Heir at Law (who was
the Plaintiff) ; and decreed accordingly *.

Errz'ngto;z

* By Lord C. Hardwicke, in the Cafe of Walker a Bond Creditor v. Fackfon
& al’ Heir and Executor of Teftator, upon a Reheating at Lincolr’s Inn Hall, Fuly
22, 1743. 'The General Rule is, that the perfonal Eftate fhall be firft charged
with Payment of Debts and Legacies, and the Teftator cannot exempt it from
being liable to his Debts, as againft Creditors; but as between Heir and Executor
he may charge them upon any other Fund, which is not primarily liable, and dif-
charge the perfonal Eftate.  There are feveral Ways, by any of which a Man
may give his real Eftate for Payment of his Debts; as firft, to Truftees ; fecondly,
by way of Charge in Equity, which this Court will decree to be performed ; or
thirdly, he may direct that his real Eftate may be fold for Payment of his Debts;
but let him do it what Way he pleafes, none of thofe Ways will make the real
Eftate firft chargeable, if there be not in the Will, either exprefs Words, or a

manifeft
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Errington V. The Attorney General & the 536,
Executors of Sir Ran. Knipe. May 24.

PON a Bill of Interpleader by the Plaintiff Interpleader.

againft the Attorney General, and the Execu- L' mut
tors of Sir Randolph Knipe, it was agreed per Curiam, davit annex-
that there is a Neceflity of annexing an Affidavit to;ﬁdﬂf? the
the Bill, or elfe it is demurrable to. (But guere if
there is any Neceflity where only private Perfons are

Defendants.)

In this Cafe the Attorney General had put in the
common Anfwer, wviz. that he was a Stranger to the-
Matters in the Bill, and that he hoped the Intereft
of the Crown would be taken care of, &.

The Defendants (Knipe’s Executors) now moved,
that the Plaintiff’s Bill might be difmiffed, and the
Injuncion diffolved, and that they might have the
eighty-nine Pounds three Shillings and fix Pence
(brought into Court by the Plaintiff) paid to them.

This was oppofed by Mr. Attorney General, who The Attor-

ney General

at the fame time prayed that he might be at Liberty permitted o
to withdraw his general Anfwer, and put in another ;ﬁi‘iﬂaﬁ_‘s
Anfwer, infifting on the particular Right of the fwer, andto

. ut in ano-
Crown to this Money. ther, infift.

ing on the
particular

And per totam Curiam it was granted, and thought Rieht of the
it would be very unreafonable to difmifs the Plain- Crown.
tiff s Bill, or diffolve the Injunétion, and to leave him

manifeft Intent to difcharge the perfunal Eftate, but it fhall be firft liable. Vide
2Vern. 568, Gilb.73. Prec. in Can, 101, And quere the Cafes of Baddifk v.
Lifle, 2 Novw. 17325 Bromball v. Wilbrabam, at the Rolls, 17343 and Stapleton
v. Coleville, at the Rolls, Fuly 17, 1735, affirmed Fuly 10, 1736, coram Lord
Talbst.

afterwards
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afterwards to be harrafled at Law by either Party,
when he had acknowledged the Debt and paid the
Money into Court, but did not know to which of the
Parties to pay it to; and new the Defendants are
become in the Nature of Plaintiffs.

iVern.351.  Quere if the Plaintiff has any thing more to do,
when both Anfwers are come in, than to move that
the Defendants may interplead between one another?

387. Woodward v. Aftley & al. May 26,1731 X

igpfe’i;d PER Curiam, After an Anfwer is come in, it is
- too late to refer the Bill for Impertinence ; but it

Scandal.
Ante PL91. {6 never too late to refer for Scandal.

DE
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Rex v. Burrell. Nov. 6, 1731. 388.

BURRELL was outlawed at the Suit of Lu/tombPoundage to

in a Plea of Debt in the Common Pleas, from‘;};iih:’ﬁ.
whence a {pecial Capias utlagarum iflued, and feveral vari
Lands of the Defendant in the County of Devor were

{eifed.

The Outlawry being tranfcribed into the Exche-
quer, a Levari. iffued to the Sheriff, by virtue of
which he levied the Rents and Profits to the Value

of fixty Pounds.

The Defendant obtained an Order for fix Weeks
time to plead, and to have Reftitution of the Money
upon giving Security, which Order was ferved upon
the Sheriff, and which he was willing to comply
with, dedutting his Poundage, according to the Stat.

Now upon Motion for an Attachment againft the
Sheriff for not obeying the Order, the Queftion was,
41 whether
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whether he thould not retain his Poundage, or thould

be left to have it allowed in his Accounts with the
Crown.

And zhe Court feemed clearly of Opinion he fhould
detain his Poundage, and pay the Refidue only to

the Defendant, but would not abfolutely determine
it in this Method.

389. Barkley & al’ v. Walters. Nov.6, 1731.

Officer of A Cuftom-houfe Officer {eifed two Cables on board

Cuftoms a Ship gfter fhe was cleared, and brought them

Cables, one on fhore, being not reported; one of them was a
re 1S . . .

only foreign, foreign Cable, and {o forfeited by the Stat. 5° Geo. 1.

the Court o the other he would have brought back again to

refufed to re-

movethe he Ship, but the Mafter refufed to receive it, -unlefs

.‘%&i{"“f"f he could have them both.

from B, R.

The Owners of the Ship brought an A&ion of

Trefpafs againft the Officer for taking fifty thoufand
Pounds Weight of Ropes and Cordage in B. R. {fo 1
this Day mioved to remove the A&ion into this'Court,
the Defendant being an Officer of the Revenue, a&-
ing in the Execution of his Office, and the foreign
Cable being actually condemned in this Court.

But it not appearing, but that the A&ion was
brought in B. R. for the other Cable o7y, the Court
denied the Motion.

Brinklow



De Term. 8. Michaelis, 1731. 307

Brinklow & al’ v. Edmonds Retor of 39°-
the Parifb of Newton Longville in the
County of Buckingham. Nov.J, 1731.

BILL was exhibited by the Landholders, &c. to Bil to cfta-
eftablith feveral Modus’s in the Parith of Newton Som M-
Longville in the County of Buckingham.

Firft, That Tithe Milk ought to be paid by every Mik. Pay-
tenth Evening and Morning’s Meal in Kind from Hoe e ot Pt
Monday to the fecond Day of Nsvember, to com- Whole s a
mence upon the Evening of Hoe Monday (i e. the bad Modvs
Miynday Fortnight after Eaffer Day) and the Morning
followmg to be taken by the Re&or at the Place of
Milking, and no Tithe Milk to be paid for the Refi-
due of the Year.

But per Curiam, This is void upon the Face of it,
being only a Payment of Part for the Whole,

The Second was a Modus .of an Half-penny for An Ha}f«-
each Calf in lieu of Calves, payable on W ednefday Sun Ca,
before Eafter : This was admitted by the Defendant, 8.

and eftablithed.

The Third was a Smoak Penny, in lieu of Fire- A Smo?k
wood burnt in their refpedive Houfes, which was Firewood,

alfo admitted and eftablithed. good,

The Fourth was an Half-penny, payable on:Sheer An Half-
Day for the Wool of each Sheep dying between Coan- 5} §h£‘;;
dlernas and -Sheer Day, which was likewife admitted dying, good.

and eftablithed.

The Fifth was four Pence per Month, payable on 4d per.
Sheer Day, for the Tithe of Wool of every hundred u;)ox:l of
Sheep fhorn in the Parith, which were brought into ggefy Igcz)‘(’) .
it after the fecond Day of February. o
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As to this it was obje@ted for the Defendant, that
the Witnefles differed in their Evidence as to the
time of Payment, one proving it to be payable about
Eafler, the others a few Days after Sheering Day ;
but notwithftanding this Obje&ion it was eftablifhed,
the Defendant having no Proofs in the Caufe.

Modus deci- Sixthly, Where the Parifhioner has ten Lambs, the
Laws  tenth is due to the Re@or on Saint Mark's Day; if
nine, the Recor is to have one, and pay the Parifhi-
oner an Half-penny ; if eight, he is to have one, and
pay the Parifhioner a Penny ; and when feven Lambs,
the Re&or is to have one, and pay the Parifhioner
three Pence Half-penny ; but for a lefs Number the
Re&or is to have no Lamb, but is only to have an

Half-penny paid him for each Lamb under feven.

This was eftablifhed, notwithftanding it was ob-
jected that by the Cafe of Reignolds v. Vincent a Pay-
ment on Saint Mark’s Day was adjudged void. But
nota, it was proved in this Caufe that the Parfon had
a Benefit; for when there were ten Lambs, after the
Parifhioner had taken two, the Reétor was to choofe
his one. |

Seventhly, The like Modus as to Pigs was alfe
eftablifthed.

Eges and Eighthly, Three Eggs for every Cock and Drake,
N kens- . payable on #ednefiday before Eaffer ;---and for ev ery
;elrclg Egcfglg- Hen and Duck refpedtively three Eggs, in lieu of
brought into 1 1the Eggs and Chickens and Ducks hatched in the
Englind  Parifh, eftablithed all as above without Trial, the

lately. .
! Defendant having no Proof.

Diale
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Drake v. Hopkins. Nov.13, 1731. 391

¢ \ 0T A, It was this Day declared by the Court A Rehearing
upon a Motion for a Rehearing in this Caufe, gfﬁ pe

(Wherem it was granted, though after two Years and fix Mﬁmr};s
an Half fince the Decree, and after the Parties had e
been long before the Deputy upon their Charge and
Difcharge) That for the future no Rehearing thould
be granted, unlefs Application was made for it within

{ix Months after pronouncing the Decree.

Penny v. Batley. Nov.17, 1731