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Gentlemen,

T m\\mr_a Hefe Enfuing Reports, bemg brought

‘-‘v

% to me in Manufcripe (in the pecu-
liar Diale& of our. Commeon Law) I
=5 difcovered the fame to be the Hand-
2 writing of that late Judicious and
il Honorable Perfon, Sir Jobn Bridgman
ng,ht deceafed, Serjeant at Law, heretofore Chief
]uf’u ce of CheSter (the memory of whofg great Learn-
ing, and profoundneflein the Knowlcdgc of the Laws
of England flill liveth, although himfelf be dead)
and thereupon beflowed fome pains in the perufall
thereof; wherein Ifound many things (in my weak
apprehenfion) worthy of obfervation, which induced
me to encourage the Tranflation thereof into our N
tive Idiome (the Languagc en]oyncd by the prelenc
Authority onelytobe Ufed in things of this Nature)
whereby the fame mightbecome of publike Ule; if
any, well acquainted “with the Authors Cham&er

thall doubt the Credic of this Copy; they may have
the fight of the Originall (che better to fatisfie them-
felves by the help ofthe Scaticner. The Cates are no

gl:;cc.ﬁf’
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placed in time as the fame were adjudged, but Printed
in that order as they were found under the Authors
own Hand; For this Defe&, it is hoped, ‘that the
Table may make amends ; which you will finde to
‘- be a perfect Repertory as to each materiall thing

contained in this Book ;) Whatfaults have efcaped
the Prefle, will lye in the power of the judicious
Reader to correét.  Mr. Brafion in his firft Book,
* Cap. 2. faith, i aliqus nova ¢~ inconfueta emerferint,
& que prius ufitata non fuerintin Regno; Si tamen fimi-
lia evenerint, per fimile judicentur ; cum bona fit occafio
a fimilibus procedere ad fimilia. Let this ferve to Apo-
logize for fuch encourageiucun as Liach been given by
me for the publifhing of thef¢ Reports; I having no
other aim herein, thenthe Publike good; Farewell.

Middle Temple,
~ 5Nov. 1658.
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9pan is feiled of Land in” Fee, and, having
tto Sons, doth debile bis Land tg his
vounger Son and bis Pefrs, anv it be ope
tithont I¥ue (living the clveft Son) then
the eloer Mall bave the Land to him amy
bis Peivs 2 the Debiferdies, the pounger
2@on hav ifue a Danghter, that vped withs

out ifue : then the vounger Don fuffers 3
, common recobery 19ith Toucher, to the ule
of hin ano bis Velrs, and after vevileth to another and hisheirs, anp
then vies without iue, 1iving the eloer Do,

W bether the Devilee 03 the elver @Don Honld bave the Land 2 was
the queltion. . .

And the Connlell fo2 the Devifee vaifed thace points.

1. domitting that hele two2ds {u the Mevife ere omittow , viz,
(living the eldeft Son) Whether the younger Don bay an Ceate-taile,
02 net?

2. TWbether thele Woads bo make tuch alteration of the Ciate, ag
. tomake the Catea Fee fmple determinable upon this confingency,
viz. '(if be die withont iffuc, living the eloer Don2)

3. Aomifting that there weve fuch a FFee i the younget Lon, pef
fobetber this Thate debifed o the eloelk Don, be not deffroicd by the
recobiey 2

Ano as fo the fiv F point it was arguen ; that i€ thele Wo208 of imis
taticn (living the elder Son) hab been omitted,fhe younger fon bad bad
an Cate-tatl by this Devile, the remaindet in fee tothe cloelf Don.

3Fo2 although the Devile to the pounger HDon was fo him and bis
beirs, tohich (in cale the ebife had fFaped there) hap made a verp
g0 Fee fimple to the pounger Don ; et toben the Debilo) xoes and
veclares farther, ano devileth, that if he dye Without ifue, that the
elder fon fh1l bave the Land,this 1laff limitation(if he dye without if-
fue) voth refivain the generality of thefle twoo3ds (his heirs) fo the beirs
of the Lovy of the younger Don on;g, fo that the laft Debile tl; tbag

elve
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eloeft Son voth declave and exemplific what kind of heirs the Debifo

intenden tu the firf Debife to the pounget Son: and Inthe H. 6.
and the 5. mt?zrz Lano 0as Given ta R.and K. bis Whife, Ranb tml?
Beirs, anoto the heivs of the faid R. 6 the beirs of the (10 R. aq;: <.
§ts goice #ytng (Gonlp Dve, anD this 1Das abjgbgen & good CLto
¢atl, And tHace it wasTain bp Hall, that ifand be given fo a man
ann bis Weles fop etet, Et fi contingit ipfum Obire fine hzredibus de
corpore fuo, this is a good effate {n tal : and tnthe 19 H.é6.74. ¥
Vampage, 3¢ 3 give land to anothgr and bis beirs foz eber ins m bes
ginning of fhe Deed, and then after 3 (ap Quod fi contingat,thatif he
pie Withont heirs of his bovy, that it thall egnain to ancther, tn this
cafe the LA intends by the Si contingat, hat'it is but an’ Gif.t2-Aail.
Sind tn the YBock of Affifes 14, Land was Giten o B, and bis heirs, fo
bate and to hold g b and is beivs oz ever, i€ B. Matll babe ilue of
bis babp, and if be bic Withont beirs of bis bovy, that the Lano Hail
rebest fe the zbqngg,&r_xn;bts beivs. B, bap iffue which dies Without il
fue and tt Was avjavads that B. bad but an ERate infail, and becaule
be picd toithout befrsof bis bogy, ii was abjudgen that the onez

- fhould recobet againdk the collaterall geive or 5. Aus (€ the Lato e fg

fv Deens oy Gaanfs executed in the life of the BDono, a fortiori fn g
Mewife, twhich ts to be taken moze faboarablpthen an efate mase by
Deen, ano therefore (€ is (uffictent ina Devile fobave the intention
of fhe Detifos unoerfesd,either fo make an effate infee o in fail,
although poper wods tamake fuch an gitate be nof uled, and the ins
tent of the TDebifop cannet be mae manife® fohave an effafe in fail
then in this cafe. E - ) ,

. Qsto the fecond Jouial, the queffion Wwill be, twbether the pouu,
#er Dou bathan efate i Latt 3 (n Fee veterminable by this limis
tation ¢ aap it (eemed torthem that be hall bave buf an CHate infail.
i which, the queftion is, to which eftate thefe wode of limitation;
to Wit (living the elder Son,) fhalt be veferven, viz., TWhhether to the
GRate made to the pounger Do, o3 to the Chate giben € the elver,
fo3 i€ they be veferred o the Cfate made fo the younger , there is ne
quefion but thefe Wwo0s vo abinge & telrain the effate, but ifto the
elver, then fhey make no re®raint o2 veffridion as to the effate of the
pounset Doy, but onely limit the vemainder to the elder Son on
this contingency only, viz. (3f he be alibe at the time of the dexth of
the voungeft Don withonf ifue.) And to pobe that thele Bods MHall
be veferved fo the effate debiled fathe elder basther ; They (aty, 20hHat
{f the lano bav been pebiled to the pounget Don and the Hoivs of bis
ooy, and ifhe dyed witheut iue, livtng the civer, that the elover
fhoultyate the efate fo bim anv bis bheirs, it is clear that the youns
aer bath an.ablolute eftate tail, and that then the remaiiver to theels
et fhall be on this confingency,viz. (3£ be be lbing when the vounger
pics without ifue. ) And (o {8 Frenchmans Cafe, 1,& 2. Eliz. Wbo pes
mifed land to bis twife fo2 life, the renainver o Charles Frenchman

and the heirs males of bis body, and, if be vicd Wwithout beivs mates of
bis bavy, the vematnder fo Arthur Frenchman anw the beirves malos of
bis bovp,  Charles baniffue a Daughler, and vied Without ifne maty,

. and it was avjudges that the Daughter Houin nof bave ihe lany, fo3

this contingency does not alter the Catetail that was firl limiten to
Charles, ant,although the Eetbife int the cafe at Wav be to the poungett
Bon ans bis Peivs without anyg limitation of bis body, yet, the timi,

. . fation
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tation afterivarns, to Wit (if b2 diec Wwithout {Mue) voes explatn well

enough, that'the Yeires of-bis bovy are tnfended, and then the fuble

quent wozos (living the Eldeft Son) cannot alter the efate ficfE given
to the younger Son. AnvHil.40.Eliz. {n the Kings Bench by Walmef-
ly, 3f one devifeth land to his Don ano his heivs, and farther debifeth
that {f be die withont iMue, that (he tand Wall be lolb, yet the Don MHall
babe an effate in fee andnot in fail, but otherwife, (€ e debifed that
if be dico withont tlue, that the lanos Hould remain over, fo3 in the
fir € cale, he vifpoleth of no gioze of the effate by the 1aff wovs, then
be viv at the fir{E, bt in the 12 cale be vilpofeth of the effate if (elf in
remainder. Andthis was agieed by Owen, 18, & 19, Eliz. Rot. 3§4.
and 1§. & 16,Eliz.Rot.330. Wwheve the cale was, Lhat ong Edward
Clark, being feifed in fee of fo Youles, bad iflue Henry, and oo
Daughters, Alice and Thomafin ; Henry dyed befoze the (o daughs
tevs, living the Father, the Father vevifed one houfe to bis vanghter
Alice orid her heirs fog cber, and the other to Thomafin (Wwho twas af
that time but cight pears of age) and her beirs fo2 eber, and if He dted

befoze the age of ficteen veare-¢Atice then libing) Alice (hould bave i€

to her and ber beirs, and if Alice houln die baving no iffue (living
Thomafin) Thomafin fhould batve the houle of Alice to Ber ano hex
Beivs, ano if beth of thein died without iue, be debiled the ths honles
to the ttoo Daughters of bis Don Henry and their betrs, and if they
died without ifue, be debilen the remainder to a Kranger. Provifo,
Trhat if Alice fhould mavry 1.S. that Thomafin Mould have ber parf
to her anbher Yeire, and if Thomafin (ould vye baving no Child, that
the vanabters of Henry fhould babeall, and if they died bavingno
@hiin, the remainder foa Branger as afozefaiv. LThe Devifoy dies;
then Alice marries N, butnot 1, S. and enters info ber houle, Tho-
mafin after fixteen peavs of age dies without ifus : Ano if Alice vz the

"paughters of Henry oulohabe the efiate of Thomafin was the ques
fiion, dAnd it was Hologn by thiec FJufkices, that the danghtersof
Henry fyould babe if,becaule that Thomafin did nof die Within the
age of figteen years,and fhat,if befng objeded that there was no effate
tail to any of the daughfers but a fecfimple conditionall upon a cons
tingent, if tas af taff adjudged 14.Eliz.Rot. 340. thaf thep Were Tes
nants in tatl by this Debile, in Mich, 37, & 38. Eliz, 42. & Mich.
14, & 15.Eliz. -

- 9no Michaelmas 18,Jacobi, This Cale Wwas argued by Montague
¢heif Juttice, Doderidge, Haughton and Chamberlain, fohoall agzeed,
that by ttiz Devife the poungefl Don bad nof an CHatesail, but alis
mited fee, Cothat by bis vying Without idue, living the elver Don, his
cftate Was quite vefermined; and all eycept Doderidge agaesd, that
the Wecobery coulonof burt the future Devile. Wut Doderidge wwae
minch againdt this epinion by vealon of geat milcheif that might ens
fue bpmaking of Perpetuities in Debiles, andcited Archers Cale,
anp Capels afe, but notwith®anving Juogment was affivmedas
afozefaid.

De

Judgment,
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Dee, arid others.

PRSI

De Termin. Trinicac. 18 Jacob. Rot. 1198.

Dawtree againft Dee, and others.

Ij]) an Adton on the Cafe, oherein the Plaintif Declaren, Lhat
be the fifth of July,16 Jacobi, tag and is feifen tn Jfec of a Capifal
dpeiuage called Moor-place, twith the appurtenances, and of Goo
QAcres of Land, meadow and paffure, in Petworth, with the (aip
Pefuage uled, of £he annual value of 100!, Which Pelinage. he snd
thofe fohole Cate be hath inthe fatd PeAuage and Lenements,
therein FFavmos ann Lenants, have time out of minde ufed tokeep
%000 holpitality fo2 the reliebirg of the IPoo in Petworth afogefain
ano that in the Church of Petworth afozefain, on the fain fifth of July
and allo time out of minve, there hath been and {s a little Chancel,
on the JRoath part of the PVarfons Chancel in the faid Choreh; ano
allo whereas on fhe faid DAY, uns time out of sminve, there were
diters Deats in the faid little Chancel, and £hat the Plaincis anp
thole tobole CEate be bath; time out of minde habe repatred at thetr
charges the fato little Thancel, and the Deats from time to time, as
offen ag was needful : and by realon thereof, the Plaintiff, and all
thole whole Cate be bath, habe fo2 all the faid time afozelain, onely
potoer, liberty, and paibileng to fif in any of the faid Deats inthe
fain little Chancel, to hear Divine Dervice in the faiv Chureh, anp
allo to buvy the dead bodies of any petfon twhatloeber in the faib Chany
sel, at the pleature of the Plaintiff, and thole whele CXate be bath 5
ano foz all the fain time babe mavde convenient G2abes in the (aid
Chancel, foz the (aid bovies, at thetr ofll and plealure : And that no
- other perfon, from any time fince €he memoy of man, bave uled fo
it tn any of the (aid Deats, 02 o burp any dead bodies in the faip
Chancel, twithont Licenle of the Plaintiff, 02 thole whole Clate be
hath. speverthelels the Defendants, intending fo dilinberit the
plaintiff, and to hinder and depibe binyof the (aiv liberty, the fain
pay, ano from thence unftl the firff of May, 18 Jacobi, at Petworth
afozefain ¢ Predi®umHenricum ad fedendum in fedibus in Cancellula
predi@a tunc exiftentem,& ad intrandum in Cancellulam pradi®am ad
Divina Servitia in predi®a Ecclefia de Petwoth celebrata,andiendum
fraudulenter & malitiofe impediverunt, per quod idem Henricus Daw:
trey in Cancellula przdi®a intrare, vel in eifdem fedibus ad Divina
Servitia ineadem Ecclefia durante tempore illo celebrata avdiendum
per totum idem tempus federe non potuit, ad damnum 40l

ZLbe Defenvants plead, Lhat Henry Garl of Northumberland,
the fifth of July, andlong befoze, and alwaps after until notv, haty
been, and yet 18 (eifed tn fee of the Wonog of Petworth, and of the
fain little Chancel,as parcel of the faiv Ponoz : and that the De.
fendants, as levbants fo the (aid Carl, lived in the faip Yonoy; and
by the (atd Carls commany, the faib fifth vap of July, and fop D,l'bcm
oiher tays and thines betiveen the (aid fifth pay of July andthe firft of
May, agoften as Divine Decvice Was celebzated in he (aiv Church
DiD fit tn the fa1d feats at the celebation of Divine Derbice, tnbm;
are the Impeviments the Plaintif vip complain of.

- 4o Lhich the Plainiif vemurred.

I. 3In



Culier.

Davifon againft §

1. In this cafle if was argues fo2 the Defenvants ; That the De-
elaration was not good, becaule that the Plaintief oid not (et foth
the manner of the Diffurbance, Wwhereupon ifue might be taken
thereupon, but onely declares that the Defendants did hinder Him
from fitfing in the Deats, 03 toenfer into the Chancel, which allega,
tion i8 too general, totake any cevfain ifue npon : And (o in the 10
Ed.3. 39 Aand B. ohere one lets Rano fo; twelbe pears, and fo?
fecuityp of the tevm, makes & Charter of FFeoffment, upon condition;
that {f the Lellee Was diffurbed ithin the ferm, that he houlo holo
the Cfate tohim and bis beirs. And all this matter was found by
the Wecognitozs tnan Afsifc upon the geneval {fue, and that the
3 eflee Wwas viffurbed : And this Uerdid was adjudged inlufficient,
besanfe they 2id not finde botw the diurbance twas mave. Vid. 8 Rep.
Francis Cafe; and the Commentaries 84. Stranges Cafe. Lhat ebery
Declaration ought fo bave fuch cevtainty as the Defendant mayp
know what matier fo make anfioer unto. Vid. Comment. 202. ad
3 H. 7. 13. RKeturn of a Keltous ought to be certain fo ebery infent,
€03 that is innature of a Declavation : And in the 22 Bd. 4.47.
Trefpafs fo dibere frefpafos io uul S00D ; becanfe of fhe incers
tainty. 4 S
2. domitting the Declatation is goon; Ft feemeth that the Plea
i ABav is good, becaule the Mefenvants have mave a good Yuiifica,
tion, viz, Lbat the Chancel is the Tarls Inberitance, and that thep
ip fit there by bis commandment ¢ foz altbough it might be trae,
that a Liberty tofit and tobury theve, pet bo cannot refirain the
phonet of tbe (opl from the ulage of i€ : As, if one bath Common (n
the Lano of another, 028 Way, o) ofber Calment, et be canvof fo3
thefe things, ve®ain the oioner of the Land from making ule of ifs
21 H.7.39. 3f the Defenvant in a Trefpafs Quare claufum fregit
the ficft of May, Does juttifie the fecond of May, which was the fame
Trefpafs, this i3 a good Plea, becaule it mapbe the fame Trefpafs,
Becaufe the vay 3 nof material: And 3 H. 6. 12. in a Trefpafs fop
entey into bis TWarven, the PDefenvant pleaved that it was bis
Franktenement, and adjudged & good Plea as to the enfry, becaufe
e cammot enter intobis obon Land vi & armis: but be fwas put to
plean fucther as fo the Chaftng. 21 H. 6. 26. Jn a Trefpals o2
yBattery in L, the Defenvant jultified fop keeping his pollefiion inS,
which i3 the fame Trefpafs, and apjudged a good Plea without Tra-
vers, betaufe it ig Tranfitory.

y5ut the Court agreed the Declaration foas good and particular
enough, as in a Quare Impedit. Ihe Plaintiff viv alledg generally
ghat the Defendant bindered bim to piefent, and that was good.
QAno all the Judges afreed, that the Plea in Wbar was utterly infufti-
cient ; foz one cannot have the Freeshold of a Chureh, 0 any part
theveof. And Juvgwent Wwag given fo2 the Plaintif.

Davifon againft Culier, In the City of Norwich.

Be Plainfift at the geflions of Peace Yeld at Norwich, 16 Ja-
cobi, pid infeam fo2 the 15:ag and bimfelf, Lhat the Defendant,
peing a Gaocer, the fGre of September then latk pafk, at Norwich, pin
Angvols and gef inta his hanvs, b& buping, contrad, 03 pzumifieb, of
Dibere

Judiciug,



" Moor againft Sir Gcorgeg
Reynel,&c.

Judicium.

piters perfons unknofmn, 400 Quarfers of Wheat, each Duarter
at the paice of 4o s. to the tutent to fell the fame again, contracy fo
the foam of the faid Dtatute : TWherefozs he paaped, that the Des
fendant might foafeit the value of the Coan, and that be might habe
balf the value, &c. o :

, The Defendant pleaded fNof guilfy.

Che Jurp finve, that 5 Ed. 6. it was Enaded, Lhat every perlon,
who, after the fAirft of May thence next enfuing, fhall get into their
banos, by buying, contrad, 03 promile, €c. ofberiile then by Debife,
Gaant, 02 Leale of Lano 03 Lifle, ane Cozn grofwing in fields, o2
anyp other geain, butter, gc. 02 dead bidnals, fo the intent fo (ell them
again, fhall be taken to be an Ingrofler; and fo2 the Avl offence
Wall be impzifoned ttoe months without Wayl, and MHall fofeif the
balue of the things ingrofed. And asfo 380 Nuarfers of the faid
Wheat, they found the Eefendant not gutlfy; andas to the twentp
DNuarfers refidbue, they found that the Defendant the firft of Septeme
ber 10 Jacobi, and confinuing after till the fenth of Auguft nept
follolving, at fhe fald Cite div ule the art and frape of Dtarchs
making; and that he the 21 i -Scptember 55 Jacobi, vid get infg

. bis banbs by buping, and uof by Metile, Gzant, 03 Leale, twentp

Duarters of YWheat, refivue of £he fald 400 Nuarters, te the infent
to canvert the fame info Sfareh; and the 20 OQober, in the fame
year, oid conbert the lame info Dtarch; and €he 26 of O&ober, bin
lell the (ame to feveral perlons; and that ebery one of the faip

- Duarters at the 21 of Seprember fwas of paice 36s. Wt whether

the EDefenvant toere guilty of the Angroling afozelaiv, accozving
fo the foam of the Dtatute, the Jurp knet nof, and therefoe ves
fived the Dpinion of the Court, buf if othermile, gc. And this RKes
€020 Wwas remoned into the Kings-Bench by a Certiorare. dnp Fudgs
ment Was given again® the Wing and the Informer.

Moor againft Sir George Reynel, Matfhal of the
Marfhalfee.

A an Adion of the Cafes wherein the Plaintif veclares, What
be, the 15 Jacobi, did recover tn the Common Pleas 2401, Debt
again® one Gilbert Alfop, and 20 I. Damages, and that the Plaintifr
n execution of the faid BDebt, vib polecute the faiv Gilbert by feberal
Jubicial wzits iuing out of the faid Court, QAnd that be, bya
QWrit of Exigi Facias, ifuing ouf of the fain Court, the next szrm
after the faido Judgment, viveded fo the Dberiff of the City of Exce-
ter, and Refurnable befoze the (aid Juftices Quindena Mariini
that the (aid leber; the 28 O&ob. 1§ Jacobi, wag Dutdawed in tbé
faip City at the Duit of Lhe Plaintiff in the Plea of Debt afoelain
unde tunc convictus fuit, &c. Zhat Michaelmas 1 s Jacobi ﬂ)e’ '
Plaintiff took out ofthe faiv Court g Capiasut lagatum again;f fhe
Defenvant, then to the faid Lheriff viveden, returnable Otabis Purifi.
cationis. 2LYat the 8 O&tob, 15 Jacobi, the faip T3t was veliverey
fo the faid Sberiff. hat the 20 Jannary, 15 Jacobi, the Dheriff took
the faid Gilbert, andbeld him tn bhis Cuftovy. Lhat the 23 Januarii
15 Jacobi, g Habeas Corpus' was atoarned o bave the ﬂ)eﬂ:nhgng
cum caufa, &c, Lunx proxim, poft craftinam putificationis. Q¢

iobich



Moor againft Sir George
Reynel, &c.

fhich vay he came fo the (aid Court in the Cufody of the faip bbériﬂ’,
who refurned the faid T, Lhat the tivelfth of February the fDefens
pant wag committed by the faiv Conrt £o the MPWarMalley (the Defons
vant then, ano pet being Parthall) neverthelels the Defendant the
thirteenth of April, 18.Jacobi, at Weltminfter, nid fuffer the faid Gil-
bert fo efcape againtt the toill of the Plaintitf he being unlatisficn his
faiv Debt and damages, Whercupon the Giv Plainti bath 1otk bis
faid ebt and damages, ad dampum 3001

The Defenvant pleaded that the (ain Gilbert was committed fo
bim by tertue of the faid T2iL, but faid further, that be rematned in
bis Cuftody frony the afozelain tivelfth of Febr, untill the twenty fer
Yenth of Febr. the 16.Jac. puring all which time the Plaintif nebver
paayed to habe the fatd Gilbere in epecution, neither tas the (aiv Gil-
bert gber committed at the requett of the Plaintif® to the Parthalley,
nerecution fop the (aid Debf and damages. And pleaven further,
that the tioenty feventh of Febr. 16. Jac. the faiv Gilbert dib efcape
againtt the oill of the Defendant, which is the fame efcape, wheveon
the Plaintif doth veclave. Tpon whick Wiea the Plaintif vid des
mar. - :

Bridgman fo3 the Plaintiff. I conceive Judgment ought to be ais
ek fo2 the Plaintiff, fo3, when the Defenvant Alfop in the firk Fs
ttion was taken by the Capias utlagatum after Inogment, be was in
erecutton foy the Plaintiff. Vide Cokes Rep. Vernons Cafe ¢ fo3 in afs
much as the TWing, by the oiginall Duit of the party, is entitlen fo
Have all the Goods and Ehattels, and the Piofits of the Land with
pis bovp allo, by realon of fhe Duflawry, {f i3 good reafon that if the
Befendant be taken at the Duit of the Jing, that as the Wing Mal bave
benefit by the fuit of the party, (o the pacty Hould bave lonie benefit by
the (uif of the Bng. .

Refolbed by the Court, that when Yhe was faken by the Capizs utla-
gatum ifuing ouf of the Kings Bench, be Mall be in evecution fo3 the
Plaintiff prefently atter the Avret, if the Plaintiff will, although his
booy as nevey bought into the Conrt, and althongh the Court viv
not commit him in eyecution o} the pavty. Ny |

ote, that in all Cales when the Defenvant may have a Capias ad
fatisfaciendum, and the pavty Defendant (s faken bpa. Capias pro fi-
re, there the sDefendant {8 tn crecution prelently, if the Plaintiff wil
without any Payer of the party, but when the Plaintif hath Judgs
ment, and lets pals his time, (o that be cannot paefently neither by
Capias no} by Fieri facias, but {8 d2iven to his Scire facias, there if the
efenvant be'taken bp a Capias pro fine, the Plaintiff mufk paay that
be miap rematn in eyecution fo bim, but this cannot be one Withont
fuch P2aver. Vide §.Rep.Frofts Tafe,22 Affife 74. af olie condeymmned
fo a Difeifin, with force, 02 foes be taken fo2 the Fine, vef he MHall
not g0 at large if the party p2aves that he may remain fo3 his execns
tion ; and in11.H.7.15 toben the party mayp bave erecution Wwithout
a Scire facias, the execufion fo2 the Wing hall be praped fo3 the party,
and (¢ is not mateviall whether there were a Capias in the Djiginall,
but ofberivife if it be after a pear, 2.Rich.3. Ff one be faken fo3 a fine
to the Jsing woithin the pear, andthe Wing parvons him, yet be wayp
remainfo the party.  And (o inthis Cafe I conceive, that Gglbcrz
was in execution fo2 the party , and if be was not , vet the Plainti
Bath paobed bim in erecution, frowm fohence be efcaped by the nztaulti ,

9
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Baffert againft ]eﬁockg
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- of tbe Mefenvant, fo this Adtton voth well lge. Allo the Plaintiff:

Judicium,

| Judiciam,

voth charge the Defondant with an efcape, 13, April, 18.Jacabi,and the
Defendant pleans an efcape the 27.Febr.16.Jacobi, toich masg pear
ano tins daies befoze the eftape alledged by thePPlaintiff, to which the
efendant hath maoe no anltoer, and although be concludes that it
1vas the (ame efcape, which makes the plea Sood, Where the time is
nof materiall, vet it is not in this cafe, fop beve it is adbmitfed by the

" Defendant that the Plaintiff might habe pagen bim in erecution

fo long-as be remained tn pzifon, but it maybe be mave His paaver afs
ferwaros, viz. betincen the 27.Febr.16. Jac. and the 13. April- 18, Jac.
as it may very well be tn €his cafe, and then the aberment of the De
fendant (s notbing to the purpole. Ailo the Mefenvant (aith, that be
remained in 3zifon from the tioelfth of February, 15. untill the (eben
and tiventiefh of February,16.Jacobi. suring tebich ttme the Plaintift
Did hof prav bim tn execution, in which cale the day is ercluved by this
w020 Quoyfque.

Crook contra, TWbo faid, that the Meclaration was infufficient,
foz i€ ought to bave been Tam pro Domino Rege quam pro feipfo, bes
caule here ts a confempt o the WiIng 3 uwBut upon full vebate of the
Cafe, and upon Hewing a Paefivent to the Court which was Ple.
Jacobi Rot. 308. in the Common Pleas, betiveen King and Monlenax,
wwhere the Declavation was fo2 the pavty onely, and all the 3Dz0thonos
faries oid certiffe the Court, that the gieater part of Prefivents of

~ [uch Adions brought in the Common Pleas, weve fo2 the party only,

and nof Tam pro. Domino Rege quam feipfo, Wwherenpon it was ana
judxed fhat it twag good either wap; and Judgment Was given fo3 the
Plaintif. And note that in this cale the Jungment was Quod De-
tendans fit in mifericordia, and not Quod capiatur, vide 27. Affife r 1.
42.Affife,17.Dyer 238. 40, & 41.Eliz. New Book of Entries,44,& 45.

Baflett againft Jefiock 3nd Johnfon.

£ an Ejeétione, the Jury gabe a fpeciall Werdic fo this offed -

‘A That Nueen Elizabeth toas feifed tn fee tn Jure coronz of the SPans

noz of Watton tn the County of York, and that Bing James the 15,
Martii.2.Jac.oip geant the fame to William Brown anbd Robert Knighe,
and thetr Potrs, oo the tiwenty feventh of April,3.Jac, did bargaine
and fell the fame to Michae! Feilding and bis beirs » 10bo entred anp
vied feileD, anv after wbole beath the fame velcenved to Bafill Feilding
asgigd%zntberg,lg?n maabe a L eale to the Plaintifs. e .
ridgman, 3¢ feometh to me that the Plaintif hath mavs 2 .qoon
fitle 3 ABut it was obfected, that there fwas no good Litle, foy tbgt it
i; n;;_fnunn that the Dueen diey (eifed,02 that the Lands vefcended fo
e fing. : . 4
Wut if was anlivered, that iwhen the Nueen as feifen i in
Iur_e Coronz, that fhall be intenved to continue, untill t;e cot:mtég; :;
g’eg?j? :lJ f;”a lallntn an tgﬁatet Mnb,u o erifance is once allepgen, it Maly
ntende o couttnue Gl the confrary be themn, ‘
19%.43 ot 2os, : P \2 fheton Plou(. Com.
o aftertwards, viz. 1o, Jacobi, Judgment wag it
Plaintiff, withont any arqument at t’be Wench. SI0En oz the

Trin.
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Trin. 19. Jac. Samborne againft Harilo.

I AP an Action of Lrelpalie, foz that the Defenvant 10, O&ob. 44.E-
liz. the Plaintiffs free Wharren at Mouldford , in cevtain places
there callen Harecombe, Harcombe Coppice, and the Down, bid bzeak
andenter, and 0ib therein bunt wwithout the licente of the Plaintift,
anbd thaee Pares and thiee bunded Conies vid fake and carry away..
Continuando, as £o fhe faid Punting ano faking and carrping away
the faid Paresand Confes from the (aid tenth vay of O&ober, tothe
fir® of November. o :

Anbd further declaren, that the fenth of April, 1. Jac, the Defendant
the (aid Warren in the faio places vid byeak and enter, and thetetn,
(without the licen(e of the Plaintiff ) div hunt, ano twenty Vaves
pid take and carry awayp, continning the fain bunting untill the
fir ff of March nept affer,&c.

And fucther declared, that the fenth of April,.2. Jac. the faiv Defens
pant the faid TWharren in the faip places Did break and enfer, and
therein withous the licenle of the Plaintiff oid bunt, and foxty Paves

‘ano four bundjed Conies did take and carry afwap, continning ¢the
tain bunting untill the ficfk of March following, contra pacem, &c, &
ad damaum, &c,

he Defendant as tofhe Vis armis, andto the fivk Lrelpalle,
(ercept the entring and bunting tn thetain place called the Down, anu
the taking ano caveying away the thzee bundied Tonices)ypleaded nof
guiltp. Anvd as fo the enfry, bunting. and caveping atvay the faid
Conieg, He (aith, that the (aid place called the Down, is and bath
been time ont of mind Communis fandos, tontaining bd efimation
tmo hundzed acres of Land and Palture, and that befoze the faid tenth
8ay of September, and befoze the fatd Lrelpatle, and at the (aintime,
the Defendant was (eiled of 1 Pefluage and fiy Parv Land, contain,
ing a bunnged and ficty acres called the dPannez of Southbery, in Mul-
ford afozefatn, and that the Defendant and all thole twhole effate he
bath in the p2emifics, time out of mind have had Common of Paffure
tn the faio Down 02 200, and 4o. Dheep, Levant and Couchant upon
the faid Heluage and fr Pard Land, and that the Meferant and all
thofe twhofe CHate, &c. bave uled fo3 paelerbation of the faid Tom
mon, as often as the faid Common. bath been oppelled and troubled
with Lonies, habe ufed of cutfome to have liberty to hunt and to fake
the Conies 3 twherefoze the Defendant the afozelaid time of the as
fozefatn firft Lrelpale,and foz pzeferbation of the faid Common Frnm
(uch oppeion and diminution afogefaid, intothe fald Down i ens
fer, and there hunted, and the fatd Conies did fake and cavry atwap
accozning fo the faid cafforite, and continning the (aid buntingall the
faip time.

dnd as to the lecond Trelpalle, befives the entrp and bunfing in
tbe faio places called Harecombe,g Harecombe Coppice and the Down,
and the taking and carrping atway fivo bundzed Conies, be pleaded
not guilty. Sno as to the entrp and hunting ia the (aid places, &c. be

faith, that the fatd places calles Harecombe, and Harecombe Coppice,

are G oodland, containing by efimation ten acves, and that be tuas

(eifen in Fee of the faip Peliuage ag iy Pard Land, any mane[atbz
me
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fame paefeription as afogefain, foz all bis oxfes, Cotwes, Peifers,

1Bullocks, and two hunden and foty Hheep lebant and couehant ups
on the faid Lenements, viz. foz the Poies, Cowes, &c. dt the Fealk:
of £.George, and from fhat ttme , untill the Tozne gowing tn the
FFetins of Moulford foere carried atoay, and after the Cogne carcied as
wayp-foz the Dbeep, untill the fourth of March next after, and made the
foymet prefcription foz the Sbeep tn the Down;, And the fane paes
feription aifo foz hunting and taking aay tye Conies as aboveflatd,
and (o 0id Jutbific the taking of the faid twobunozed Conies.

. 4ndas to the third Lrefpade (befives the enfey and humting in the
faid places, and the taking and caveping amay of the faid four bannzed
Conies ) be pleaded not guilty, and as tothis plea he made the (ame
paefcviption as befoze, upon which plea the Plaintif demurred in
Xaw.

S {1 this matter pleaded in War twas (mfficient £o bav ¢he plains
£iff of bis Action was the quetfion. And it feemeth fo me that there
is nothing tn the Defenvants plea to hinoer the Plaintiff from bas
ving Jungment. Andthe better to avgue upon this matter I will ek
gnvgabout to et twobat infere® a Commoner bath In the Doile, and
wwhaf things be may vo upon the Doile, fo2 prefervation of the (ais
Common.

-2, ThYether this be a good nlage and cuffome to ¢nable the DMefens
pant to bunt and kill Conies in the Plaintifts free TR arren.

And as to the firft, I concetve that be that hath Common in ang:
thers land, bath nothing at all fodo iththe Land any moze then a
meer franger, buf only ¢o put theretn his Cattel, and £o let them feed
there With thetr mouths; anb it is nof bis oo Common until his Cats
fel bave fed there. 14 H.8. 10. Lhe Dioner of a Common cannot gant
the Cominofto anothers ule 2 Et27 H. 8. 12, 4 Pracipe dogs. not Ipe
of & Common, foz € {8 net my Common untill my Cattell have rar
toff of it, and therefoge that which another bath is nof mine, therefose
3 cannof babe a Pracipe againf bimv whobath nof that which J ves
miand : and in the 22.Affife 48. and 12.H.8.2. 3f a man hath Comman
in anotber mans Doile, anv a frangev puts inbis Cattell, there the
Commoner thall not bave an Action of Lrelfpafle, fop althongh be
bath Comton, vet the Berbage voth not belong to hiny, neither cana
Commoncet do ang £hing upon the Doile wbich tends to the mslioras
tion o2 tmp2obing of the Commion, as to cut WButhes, Ferne, 02 (uch
things which oo much impaive the Common, neitber can be make a
Frence 03 Ditch to let out the Wwater tobich fpotles the Common : Byt
if Be be utterly vifturben of his Commen , be maybhavean ddife, oz
a Quod permittat, and if any bamage oy annopance be mave upon
the Land fwbereby bs loleth bis Common, he may have an Aife.

Aub as the Commoner may not mevdle tith the ‘Boile, o cannot
be mednle With any thing artfing out of the Lanv, oz that voth ga0tw,

02 i8 nourifhed by the fame, otherile then to bave bis Cattell fo feed
there, and therefoze 1¢ s avfudged Mich. 5. Jac. that s Commonet cans
not kil Contes there, but may baing bis Action on the Cafe.

ABut I agace that a Commoner map viffrain Cattell Damage fea-
fant, becanfe ther betng there {5 a damage not onelp to the  Dioner
but allo to the Commoner, and a Commonet map abate a Pevge oy 5
@ate that hinvers bim from comming to bis Conumon < therefoze 3 -
conclue this firft matter that fhe plea, as to that,is utterly infufficy,

ent
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ent by the Lafv, if there twere nof a fpeciall cutome alledgen by the
Defendant, Anbdtherefore i€ is fo be confideven, whether this paelerts
ption allenged by the. Defendant s bunt anv kill Conies there fo3
paelervation of bis Common, be good oy no.

Aud J conceibe it is unvealonable and not good, becaule it s to the
prsfudice of the Divner of the Doile without any confiver ation,

Ano it i3 unrealonable fo2 two caules, fiv®, becaule if is too genes
tall, fo3 the Defendant may bunt and kill as many Conies as be
fill, foz he doth not clatm fo kill a certain number that vo (urcharge
the Common, but generally ( the Conics there. ) Decondly , as this
plea is, the Defendant makes himlelf his oton Judge o kill the Cov
nies as often and Wwhen he pleales.

Alko it is againtf Latw,foz 1€ 18 to the verudion of the Inbevitance
of another, Which no perfon can ju@ific by cuffome o3 preleription,
uniefe fo2 the benefit of the Common-toeal 13 H.8. 16. JtigLaw o
pull soton a Poule if the next houle o it be on five, avn (o the Huburbs
of a SCotun mayp be pulled don in time of Whar, and if Cuemies be
on the Coafk, it is good Lam to come upon another mans Lavd, and
make WBulwarks theve ; foz the pablCK 500D {8 p2eferved befoze anp
mang! pivgte benefit.

yAat when it is only fo3 the paibate benefit of & man it is ofpers
tife, 43. Ed. 3.a. The Abbot faid, that be was Logd of the Loton
of A. ano did pzefcribe that tben the Tenant ceafed foz o peares,
that he might enter untill he be (atisfied bis arveares. Anp it was
helo by the Court tobeantll cuffome fo put a man out of his Jubes
vitance, yet is that mege realonable then this cale, fo) the time
fohent the Lo20 thall enter is certaing, and the time that be Mall
Yold the Land is alfo cerfaine ; anv 19. Elizab. Dyer 357. 4 cus
ftome that all Lythes let 02 gaanted fo3 moze then fiy peares of Land
in fuch a Towne, Wwas beld void by the Coutt, becaule i is contrarp
£o realon and to the liberty of the effate of hbim that hatha free. Anp
9 H.6.44.B. Cuftome in a Leet, that if the petit Jurp do makeq
falfe P2efentment, and this found by fhe 2and Inquett, they hail
be amended ¢ and it was beld by the Court fo be no good culfome,

anp againft comvmon right, buf {f the cuffome weve, that f the petit-

Zury concealed any thing, they ought to prefent them fo be amerced,
tyis map be a cuffome. , |

dnp to paobe that Conies are pavt of the Inberitance, fee Coke
Rep.7. in the cafe of Dwans.  Abut it may be objected that this ulage
mayp bave a legall beginning, viz. ZYat it twas (o agzeed at the time
of the gaant, o2 creation of the Common. '

F anfiver, Zhat then it oughf to have been (pecially pleaded, fo3
olfe it fhall nct be (o infended as it is paobed in the 35 H.6. 28, Simon
Eyres cafe, obere a Cuffome fwas pleaved in London, that (fthe goods

of any man beepatoned toa Citisen foz a vebt pue to him, that bemap

pefain them untill be be paped bis vebt ; and it toas urged becaule that
4t mayp be good to bind the Debtoz, becaule € may be intended it bes
gan by bis oton g2ant, but itwas ruled that it ail not be fo infenned,
anlefle it be (pecially alledgen. ' '

Ao that a ma Hatl not be Juege in his ckon tafe, i5 paobed bp
22, Edw, §.13. B. The Defendant pleaded that at another time be ace
counted to the Plaintie in the prefence of A.B. & toas found fnarrear,
toherefoze he was conmmitted to p;lgon,« there it was avjudged that ﬂ)t;

2 parfy
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artpbimbelf could not commit bim to 3Dzifon, and that an Adion of
falfsggmpgiionmmt vintie againt the Plaintif. And Cook R 8.
Dr. Bonhams Cafe. dup in the 5§ H.7. 9. B. 3 one peefcribes,
that if anp Cattel be takew npon bis Land damage feafant, that
Be may diftreyn ther, and put them into the Poond, unfil amenss
be mave acoping tobhis oton till ¢ this twas helo nof good, becanle
thenbe Hould be bis oivn Judg, which s againf reafon. Anp
in the 19 Edw. 2. gard. 127. @ Cuffom foas alledged in Ipfwich,
£hat foyen an Infant could count and meafure, that be Hould be out
of Qlaro, and bolven o bebopd. 13 Edw. the 3. tobere a Cuftour
Ias allenged, that whenone could count 12d. and mealure apaze
of cloth, be may alien bis Land: and ofd aver, that the Des
mandant was of fuch age; buf becanle be did nof alledg the age in
cectain, i€ was avjudged againtt the Demanvant. And Dyer o1, a.
Drie grants to another all'bis Trees which mayp be realonably fparen,
agreed that this toae a vopd Gaant foz the incertainty. KAnd inthe
20H.7,8.B. 3f Cefluy que nfe of a dDanno does bargain ans fell
10 1.Land,paveel of the sBanngz,no ule is shangen,foz the incertainty.

Trinic. 18 Jacob. Poneﬂéy againft Blackman.

- an Ciedment upon a Lealy made by Richard Perriam the 19 of
I May 18 Jacobi, 5¥ & gFcauage and Laad in Thacham and Cols

~ throp fu fpe i vifhoi I hacham : Habendum from the Qnnunciation

1aft paft fog thoee peavs, wieccupon the Platntif entered and was
pofleft, nntil the Defendant the 20 of May in the fame pear, vid Ejeat

pim, ad dampnum. &c.

he Defendant pleaded MNot gullty.

The Juvp gave an Clpecial TUerdid, viz. Lhat befoze the Efects
ment, John Curre fas feiled in fee of thefaid Lanvs, ano the {ebenth
of January xo Jac. 02 300 L. din bavgain and fell the fame fo William
Perriam and his Peirs, npon Convition that if the (aid John Curre,
bis Weivs, Crecutozs, 02 Aignes, Gould pay £o the fato William, bis
Beivs o2 Alignes, at the boule of C. B, in’ Weftmintter, 3col. in
mannetr following, viz. 10l. the 9 of July then nert coming, 101,
the 9 of January vext after, twhich thall be in the pear 161 3. 10l
the oof July 1614 10l the 9 of January nept atter, 101, the gof
July 1615. 101, the ninth of January negt after, 10l the ninth of
July 1616. 101 the 9 of January nert after, 10 1. the 9 of July 1617,
and 210 L. the 9 of January nert after : that then the Jnventure
fould be vopd. Provifo femper, And it Was agreed by the faiy Ine
penture, and the (aiv parties, that the faid William Perriam, bis
Teirs and AMigns, Mall not fake and intermeddle with the adaal
polledion of the-faid Lenements, o2 With the veceit of the Wenits
i%'ﬂ:;:r?&, Pzﬂﬁfﬁltberenf, llnttil bliel’anlf Were made of tbeapavmeni
0 etatd 300l 02 any pﬂr thereof, contrar T e
the Giv FAndentuve. > ontrary to the lmitation in

And thep found likefoile, that the (aid William Perri
mtér into the (aid Tenements. am Petriam bid nof
nd that afterivarns, and befoze the firlk pav of the papment, ¢
‘Ig.‘“hcg"fg BiD ilfmtlg the faiil: %:nzments to William lgibxey'm?rf
anbalf, vendeving Went. ' 03 fix years and

Lhat
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L hat the faiv Dibley and Carter, by dertue of the (aid (eberal Des
ifes, id enter ano take the paofits during the fain term, tlatming
nothing but by the faid feveral Demiies, anv that they payd the
Rents oaring all that time to Corre, and that at the end of the (aly
ferm thep fureennered the €ate to Curre.

@hat 11 O&ob. 16 Jacobi, Wiiliam Perriam mane bis Wiill in
miting, ano thereby vid Demile the (ain Lenements, ¢c. o Richard
Perriam, and tyed. .

hat the faid Richard Perriam the 19 Maii 18 Jac. din entet, and
mavde the Leale £o the Plaintiff, twho entered and as polelt, until
the Defendant did Cied bim.

SChat thelaid Richard Perriam twas pef 1ving.

Buf whether the Defenvant twere guiliy o3 nst, they paved the
abtmice of the Coutt, and if it feemed ta the Conct that he twas guilty,
then, gc.

‘¢ was argued on bebalf of the Plaintif.

Chat this agreement by Indenture, that the Wargainee Hall nof
sneddle With the polle®ion, isa Leafle fo2 vears o the Wargaing;.
© Aomitting if to be no Heale foz gears,pef {8 the Wargainoy Tenant
at will ; and toben he.makes aLeale fo3 vears, and the Lenant ens
fers, be is a Didetlo; and then when the Wargaino; enters, e is
grenant af will again, and fothe WBargainee may very well Des
mife the Land. , . ’

Ano as to the firlk point, o make a Leale, the Latw does vequive
but the agreement of the parties, that the Lellee MHall enjop the Lanp

and fake the paofits, and i is nof necelary o habe any precife wons

of & Demile 02 Gaanf, asins H. 7. 1. bp Fricox. I I make one
WBaplitt of my IPannoy fop cerfatn vears, and that he MHhall bave the
paofits withont inferruption, this isa Leale fo2 years,

JBuf it was cbjeded, that there is o erpiels wosvs, thaf the Ypavs
gainog Mall have the Land 03 the profit , but onely that the Wars
gainee Matl nof bave it. ' '

4But it toas aftwered, that the o208 did amount to fo much,
fop when the Land isfolo fo the Wargainee, by the dato be ought
to bave the polfe@ionand peofits ¢ but when by the fame Deed it is
agreed, that he fhall not intermeddle with the Lam, it foltoins that
the 1Bargatnoz Mall have if, fo2 he hav it befoze, and there was no,
thing to exclude bim but onely this Deed ¢ aud alrhough by the Deed
the Land {8 conbeped to the Wargainee, et When by the fame Deed

it is agreed that he Mall not habe the polellion, if follows that the .

polieion hatl remain in the Wargainoz, in whom it was befoze
the making of the fain Deev, fop no altevation s made thevenf as
to the pofe@ion. Qs intbe 8 Aflif. 34. one mave a Feofment, on
conviticn that if fuch an ad fwere nof done, that the Land Hhonldy
veturn, €C. and the 3Feoffos recentered fop the condition byoken:
and there if was objeaen, that his enfry was nof congeable, becaule
Ye mufk recover the Land by Adion : bot i€ bas avjudgen that bis
enfry was goobd, and the (ame Latn, if the wods Wweve, that oz not
petfozming, the Feoffol Houlo retake the Lanv. . .
Yuf it was objected, hat it conld be no Leale fo the incertainty
of the time. ) '
Ft was anlivered, (bat.notmttﬁanning ﬁt fvas & good Leafe: fo3
fivfE, it tg certain fo continue untit the time limited fo3 the ﬁciz
. pagmen
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payment, anv if thaf be pone, then (¢ is a good Leale until the fer
cond pafment; and istike fo the Cale fwhere one letsLanv o} &
vear, and fofrom year fopear, as long as both parties Mall pleale :
this is a good Leale fo2 one pear, and fo2 every year affer, Wwhen he
bath entergd befoze any dilagreement.

Ao, ag to the fecond Point, it is clear that the Wargaino: is in

£ the will of the Wargatnee, becaule he enters by his agreement ;
and then when the Lenant af will makes a Weale o2 vears, and the
Jeflee enters, be is the onely iffeifoz; buf if the Lenant at will
tnfeoffs a Kranger,then both ave Difleilozs by the Deatute of Weftm.
2. Cap.25.

- Qno tn the 12 Ed. 4. 12 B. 36 Tenant af will makes a Leale
fo) years, this is a Difeifin.

And the vealon heveof {s appavent; o3 the Lenant af mill bath
no Cfate in the Land, and therefoze he hath nothing to transfer to .
anotber. Anvintbe 23 H. 8. B. I J let anothers Lano f.2 years,
and the Leflee enters, be is a Didleifoz: Aad 21 H. 7. 26,2, Jf
enant at toill makes adleale fo3 gears, and the Lefice enters, this
ts a Dideifia fo the fir Lefos. b

Ano if the Eenant at Wikl be onted by the BDifeifes, ano resentors, -
be bath reduced the Cate ta the Welloz : as tn the Losp Abergevenies
Cafe, repated bieflp by the Lod Dyer 173.

And after many arguments in this Cale, Hillar, 20 Jacob, the
Court agreed that the Memife Was g00d; and Fudgment wag giten
fop the Plaintif, ,

Periman againft Pierce and Margaret his Wife.

Tﬂtmnt in Docage hav ifue by bis frlk quise, Joan, Elizabeth
and Agnes, and Alice and Elizabeth by bis (econd cltife, Kache.
rine, Mary, William, and Joan by bis third qaife ; and by bis it
vid Devife bis Land to Joan the vounger foy per life, rendering 13 s
4d. Rent to William, the remainder to William in Layl, the ros
mainder fo Elizabeth and Mary fop life, the remainper "propinquo
fanguinitatis of the Debilss fo2 eber. William ppes withont ifye,

Joan the younger dyes Wwithout iffue, Elizabeth bid i0ue William

Stokes, and dYes , Mary hav {fue William Pierce, and dyes . )
elder dyes, baving ifue John Periman and William Pcryima’n.!oj\‘:g:t)bei
and Alice dpe without iffue : John Periman bav iflue, John ,Perviman'
the Leloy, and dves; Elizabeth any Mary oye, Katherine Dpes withy
ouf tflue, Elizabeth havd iffue George Dean and John Deap . Elizabeth
bebifefh ber 3.2n fo John Dean and bis Weirs, an dpes: John Dean
bath ifue ]phr; Dean,and dyes : the WLelfos exters,and makes a Leale
to the Plaintiff, who enters and is ejeten by the Defenvants bp
Lommandment of the faid John Dean the fon, upon which the 3@1’1‘
ﬂffﬂbgougbt an Cfectment, | e
no if (cemeth fo me that judgment ongbf. i
Plaintiff foz all the Land, 02 at leafk fop pa%tt)tﬂt)grggf.g toen o3 tho
Anp therefoze tn the fivlk place § tanceite, that when William ¢
foroped toithout ilue, the remainper infee did vef in John P X)e
man, Who was the 2101;& {on of Joan the elver, foho fas the le rrg
daughter of the Heviloy: foy although the Devifey pap :ngfm

vaughters,
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paughters, et bis intent appeared tn the TWIll to a fngle perfon;
aup not to divers: gifo {€ appears, that be dofh not infend that this res
mainoer Goulo vel i William bis fon, fo2 be devifeth ¢o him a ikent
puring the life of Joan the pounger, and affertvarns .an Gate, Tail
cannot be {nJoan the younger, o2 any of ber iues, becaule that an
erplels Cliate fop life islimitedtoher; nop in Elizabeth 03 Mary, o3
be vebileth a vomainer o them fo2 life ; wo2 tvw any other of bis daughs
fers, o2 then be wonld have naned theny either by their proper names,
03 ag his danghters, and nof by fuch ciccumlocution as is pietenved
in this Cafe. _

Aifo, the o308 of Wemainder in fee cannof extend fo thole danghs
ters, fo3 they are proximz confanguinitatis, tobich voes clearly exclude
bis oton fons and baughters, foz thep caunot poperly be fermed fo be

of confanguinity of the blood of the fatber , as i is (aid in ®ic William

Herberts Cafe, Cooks Rep. 3. that filius eft pars pacris , and this is
p2oved by the nfual pleadingof a Delcent ; fo3 if the Plea be by anp,
ercept fon 03 aughter, the foymis to fap, Zbat the Land velcends to
bim as Cofin ano Petr, and Hall thew hotp ; but if by the fon 02 daughs
ter, thento pleadas befoze. And 30 Affif. 47. -Hand Wag debifed to
one foz life, the vemainder fo anather fo} life, the remainoer propin-
quioribus hzredibus de fanguine puerorum of the Debifop ; there it ig
agreed that the (ons and daughters ave excludet by that Detile.

Anp (o bere in this Cafe, neither William tGe fon, noz any of the

vaughters of the Devifoz, can take any thing by this Devile; foi thep
cannot be faid, de Confanguinitate de fanguire of the Debvifoy, buf the
Ffues of the Chilvzen of the Debifoy are compised Wwithin thele
wons.  Andthen F conceie that the limitation being i the fingular
number, viz. proximo confanguinitat. all the iues of thofe Chilvsen
fhall not take, but one onely,. and that as  concetve Mall be the elnslE
fon of the eloeft vaugbhier of the fmzhifng', fwbich was John Periman,
father of the Aeloz of the Plaintiff; astnthe 20H. 6. 23. Inan Je/
count, fuppofing the DMefendant £o be bis Woeceivoz from the FFeafk of
£t. Michael, it fhall be taken to be €he principal FFeaff of Ht. Michael
the Arcbangel, and not the Ffeall of & Michael in Monte Teneb.
Ano 13H 4. 4. 21 H.68. 37H.6.29. Af father and fon be of one
name, fcil. of J.S. Ff J.S. be named genecally in a QWaLe, Recobes
ty, 02 Deed, it Hall be infenved the father, €02 that e ia mol worthy.
Gnp fo Pladwels Cafe in this Coutt, Mich. 38 and 39 Eliz. ¥f a woman
bath a WBafars and o legal ifues, and Land be given o oue fo3 life;
the remainder fothe cloeff ifue of the woman, the eloel fegal ifiue
fhail take, ano not ths batfard, altbough be be the elve® illue, fo3 ges
neral wozns fhall alvaps be saken in the moff wothy lence,

Gno fo heve, the Devifoy div vifpole of his Chate foJoan the youns
ger, vendering 3ent to William bis fon, the vemainder fo William in
Cail, the remainer to to of bis daughters, fcil, fo EliZabeth anv
Mary fo3 1ife,the vemainder proxim. confangain. &c. in fee s 4Bp twbich
fons it is appavent, that the Debiloz'intenved, that fop the defanlé
of the ifues of William, and after fbe deathof Elizabeth anp Mary,
the Gate hould vemain to one Wwho Was nert of blood £0 him, and that
i8 John Periman the eldoef fon of bis elveff daugbter.

Wat apmitting that all the {Mues of the vaughters Mall be in equal
vegree to take by this remainder, as well as the elveff fonof Joan the
eloeft daughter, pet 3 conceive that thole damghters, tobo han an
Cftate bebifed to them by TN, are excluped, Cooks 8 Rep.gsl;; : B;

¥
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Altways the intention of the Mebifoz expedied in his TWiLL, is the belk
@ypofitoz and EDivetto2 of bis wo20s : and therefoze if Land be debiled
fo one in perpetunm, this (hall, pafs a fee, although if be otberwile in
dGaant : Do if one debileth Land to another,.to vifpele of, 02 fell af
bis plealure, thisis a fee to the Debifep. Litt. 133. 19H.8,9, B..
Gino fo in our Cafe, the inent of the Debifloz appears, fo vifpole of
bis Land among bis Childzen and thetr iQues: as in Trin, 38 Eliz,
Ewre and Heydons Cafe. Heydon twas (eifed of a 9Pefuage in D, and.
of thaee Youlcs and certain Land in Watford, did devile bis Pefuage:
in D, and all hisLand in Watford , it was judged the houfes in Wac-:
ford did niot pafs, tn regard of the exprels mentioning the bonfeg in D,
and this twas afficmed in a WAL of Caroy.: e

- Edmund Meskin againft _]ohr)‘Hickford‘, Ad‘mi‘ni-
ftrator of Henry Machin.

I;R an Audita Querela; becaule that the 11 Ed. 1. it Wwas Gnades,
frhat in vegard that derchants, which beretofose ban lent their
oods £o divers petlons, were fallen into poberty, becaule thep pap:
not fuch fpeede remedy pobided fo2 them, fo: the Recovery of their
fhebfs : Ac ratione inde multi Mercatores' defiftebant vénire in hane
terram cum Merchandizis fuis, ad damnum tam Mercatorum quam totius
Regni, quod Mercator qui volet efle fecurus de debito fuo, caufarer de-’
bitorém fuum venire coram Majore Londin. vel Eborac, five Briftol..
vel coram Majore & uno Clerico quem Rex dppun@uaret pro eodem ad
cognpfcendum debitum & diem folutionis, & recognitio irrotulat. foret;
in Rotulo cum mann di&i Clefici .qui effet~Notarius. Et ulterius quod
di®tus Clericus faceret de manu fua propria fcriptum obligatorium_ad
quod figillum debitoris apponctur cum figillo Regis quod foret praemiffis
pro eo propofito, quod quidem figillum remaneret in Cuftodia Ma joris
& Clerici fupradict. Et fidebitor non folveret ad diem ei limitatam ,-
Creditores venirent coram dictis Majore & Clerico,; cum fcripto fuo” ob.
ligatorio, & fi compertum foret per Rotulam & feriptum obligatorium
quod debitum cognitum fuiffer, & .quéd dies folutionis effec expirat.
Major immediate caufaret bona mobilia ( Awglice, the Mﬁﬁehbles) debi-
toris, vendi in-tantum ( Anglice, ag far) quantum debicum in feattingae
ad appreciationem proborum hominum {ecandum modum bonorum mu-
nicipalium (Anglice, Woronghsaaons ) devifabiliom, quoufque plena
fomma debiti & monetax foret creditori plenarie perfoluta, prout per
eundem a&um inter alia plenius apparet, cumque etiam per thndani
alium A&um in Parliamento pradi&. quondam Regis Edvardi primi apud
Weftm, in Comitat. Midd. poft feftum Pafche anno regni fui tetio
decimo, tent. edit. inter alia pro declaratione quotundam articulorum
in pradifto Statut. de Adon Wurnel mentionat. ordinar, & frabiliter
exiftat, quod Mercator propter affurantiam debiti fu caufaret debito-
rem funm venire coram Majore Londini, vel coram slig Capitali Guar-
diano ejufdem civitatis, aut ullius bonz villze ubi Reg appun&uarer ; aut
coram Magiftre aut Capitali Guardiano, feu alio probo homine abinde
ele®to & jurato, quando Major vel Capitalis Guardianus g d illad not.
‘potuiffet attendere, & coram uno Clericorum quos Rex inde affignaret
quando. ambo non potuiffent effe attendentes cognofcere debitum' &
.diem folutionis, & Recognitio irrotulat. foret de manu nniys Clerico-
rum predi®, qui effet notarins ; ac Rotalus foret duplex , unde una

pars
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pars remaneret cum Majore vel Capitali Guardiano, & altera pars cum
Clerico, qui inde primus foret nominat. & ulterius unus diGotum Cle-
ricorum fcriberet de manu foa propria feriptum obligatorium, ad quod
figillum debitoris apponeretur cum figillo Domini Regis, quod quidem
figillom foret de duabus preciis quarum una precia remaneret in cuftodia
Majoris vel Capitalis Guardiani & altera precia in manu Clerici pradic,
Et fi debitor non redderet debitum ad diem ei inde limitat. tuhc Mercator
veniret coram Majore &Clerico cum fcripto fuo obligatorio & fi comper-
tum foret per rotulum vel fcriptum obligatorium quod debitum cognitum
fuiffet, & dies folutionis inde limitat. foret expiras. Major vel Capitalis
Guardianus caufaret corpus debitoris (i laicus effet ) capi,quandocunque
eontingeret in poteftatem fuam venire,& eundem debictorem Prifonz vil-
l& committere, fialiqua Prifona effet in eadem villa, & ibidem remane-
ret ad ejus propria euftagia quoufque pro debito aggreaffet, & man-
datum fuit quod Cuftos Prifon ville, retineret illum fuper delibera-
tionem Majoris five Capitalis Guardiani; & fi Cuftos non reciperet eum,
runc pro debito foret refponfibilis, fi unde hiberet. Et fiunde nihil ha-
beret, tunc ille qui commifit Prifonz ad ejus coftodiam, refponderet.
Quodque fi debitor per Majorem vl Capitalem Guardianum non potu-
iffet invenire, tunc illi, feu eorum alterius in Cancellario fub figillo Re-
gis recognitionem ejufdem debiti returnarent, & Cancellarius dirigee
(Anglice, Mall awarp) Breve Vicecom. in cujus Comitat. debitor fore
contigerit , ad corpus ejus (fi laicus effer) capiend. & eum in Prifons
falvam cuftodiend. quoufque pro débito aggreaflet.Er infra quarterium
unius anni poftquam captus forec terra ejus et deliberarentur fic quod pro
profima inde debita,levaret & folveret,quodque ei licitum foret durant.
codem quartetio, terras & tenementa fua vendere exoneratione debito-
rum faorum, & venditio fua foret bona & effetualis, quodque fi intra
quarterium primum poft quarterium illud expirat. non agrearet, tunc
tota terra & bona debitoris Mercatori pro rationabil. extent. deliberaren-
tur eodem tenendum quounfque debitum foret Plenarie levatum, &
nthilominus corpus remaneret in Prifona ut ﬁgpradi&um eft, & Mercator
eodem debitori panem & aquam inveniret , idemque Mercator feifinam
in terris & tenementis illis ei deliberat. haberet, quod Breve Novz dif-
feifinz i extraponeretur’ manutener. ac etiam Rediffeifina de libero
tenemento, tenendum fibi & affignatis fuis quoufque debitum foret per-
folutum ; quodque tam cito quam debitum foret levat. corpus debitoris
cum terris fuis,deliberat. foret, quodque in talis brevibus quos Cancella-
rius dirigeret ( Anglice, Mall atnag‘b) mentio fieret quod Vicecomes
Jofticiariis de utroque Banco certificarer ad certum diem quamlibet,
mandatum Domini Regis performaflet, ad quem diem Mercater foret
coram eifdem Jufticiariis fi faGum non foret agreamentum, & fi Vice-
comes non returnavit Breve,vel returnavit quod Breve tarde venit, aut
uod ille Ballivis aficujus franchife direxiffet, Jufticiarit facerent prout
in Statut. de Weftm. continetur, (}uodque i vicecomes returnaret quod
debitor invenire non potuiffet, vel quod Clericus effet, Mercatores ha-
berent brevia omnibas Vicecomitibus ubi terras haberet, & quod omnia
bona & terras debitoris pro rationabili extent, deliberarent tenendum
fibi & affignatis fuis in forma pradita, & haberet Breve cuicunque
Vicecomiti quem voluiffet ad corpus ejus (G laicus effet) capiendum, &
in forma przdi&. retinend. & Cuftos Prifonz caveat quod pro corpore
refponderet vel pro debito, quodque poftquam terr debicoris Merca-
tori deliberarentur debitor licite petuiffet vendere terras, & pro eo quod

approvationum ( Ang/ice, appaobements)
Mercator nullum dampnum app i ( Anglice, app ey
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_habuit, .& Mercatores femper allocarentur pro damnis. fuis & omnibus

Cuftagiis, Jaboribus, feis, dilationibus & expenfis rationabilibus,& quod
{i Debitor inveniret fidemfores poft diem, ordinatum foret in omnibus
ficut diGum eft de principali debitore quoad arreftationem corporis, de-
liberationem terrarum, & alias res ; quodque cum terrz debitorum Mei-
¢atori deliberarentur idem Mercator haberet feifinam terrarum qua fae-
runt in manubus debitoris die recognitionis fadi,in quorumeunq; manux
bus poftea; devenirent, five per Feoffamentum yel aliter, & quod pef

-dehitnm perfolutum terre debitoris & exit. inde per Feoffamentum re-

turnarent tam-Feoffatus (Anglice, ibe fecffze) qnam aliz terre debie
toris,: quedque infuper {i debicor vel fidemfores ejus objerent, Mercator
nu)lam haberet authoritatem ad corpus hzredis capiendum, fed-terras foas
haberet, fi tatis foret, aut'quando erit plenz ztatis quofque quantira-
tem, Anglice the quantity, & valorem debiti de terris .lgva(?et prout
per eundem aGum (interalia) plenius apparct. Cumque et'am quidam
RichardusDayies de Mitton infra parochiar de Breeden in Com.Wigorn,
generofus poft editiones feperalium adtuam prediGerum , ‘fail. ulimo
die Junii anno Regni Domina €lisabeth. nuper Regine Angliz quadra-
gefimo tertio apud Civitatem Gloceftriz in Comirat. Civicatis Gloce-
ftriz, per quéendam Henricum Machen generefum nuper defun&. in vita
fua, duGus fuiffet coram Johanne Thorne & Gulielmo Hill tunc Vice-
comitibus & Balivis ejufdem Civitat. enftodibus Majoris precii figilli
Mercatoris intra eandem Civitatem, & Thoma Atkins Armigero, tunc

- Clerico ad recognitiones debitorum intra Civitatem illam accipiend. de-

putat. Cuftodit. minoris precii ejufdem figilli & ad tune & ibidem co-
ram eifdem Vicecomitibus Ballivis & Clerico per quoddam feriptum funm
obligatorium tunc & ibidem recognitum, fed fecundum formam Statuta-
rum praditarum non confe®. neque format, gerens dat. eodem die &
anno deveniffet tent. & obligat. prafato Henrico in quingentis libris le-
galis monetz Angliz, quod quidem fcriptum fequitur in hze verba.
Nowerint univerfp per prafentes me Rjichardnm Davis de Mitton
sn parochia d¢ Breeden in Comitatn Wigorn, generaf. teneri ¢ per hoc
prafens [criptum de Statnto Mercatorinm firmiser obligari Henvico Ma-
chen de Cruckley in (umitat. Civitatis Gloceftrie geserof. in quingen-
tis libris bone ¢ legalis manete Anglie, folvend. eidem Henrico Mas
shen, ant [uo certo Attornato, Executoribus, & Affignatis (uis: Er fi
non fecero, walo & concedo quod currant (upra me, Haredes , Execu=
sores, & wAdminiftrator. meos, diftrictiones & pane pramiffe in Sta-
tut. edit. in Parliamento Domini Edwardi primi quendam Regis Ap-
ghiz apud QAconBurael, Wefminft. pro debitss Mercatorsim’ recuper
rand. Et falta fuit bec vecognitio in Civitate Gloceftrie coram ?olmn;
ne Thorne & Gulielmo Hill Vicecomitibms ¢ Ballivis Civitat, Gleceft,
pradict. coftedibns Majorss precis figilli recogn. Statau, Mercatorum,
ac Thoma Aikins, Armigero, Clevico Domine Regine & cufiode mine-
»is precii [igilli Recogn. Statut. pradift, ad Recofnitiones debitornm apud
Civitatem Gloceft. praditt, fecumdum formam Statmsi capiend. depatat.
In cujus ves tefrimoninm buic prefenti feripto ego prafatus Richardus
Davis figillwm menm appofni, & (igillum pradiGlwm ad Recogniriones
Jecandum formam Starnti pradiét. ordinar. pro Majore [ecuritate, inde
prefentibus apponi procuravi. Dat. apud Gloceft. -pradiét. wltimo die
Talii anzo Regni Domina Regine Elizabethe , Dei gratia eAnglie.,
Francie, & Hibernia Regina, Fidei Defenforis guadragefimo tertio, as
Anne Domirs 1601, \ ?

The
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The Cafe.
Ichard Davis, betng Ceifed of Lano in fee, did acknowledga bfaa
tute PPerchant of sool. to Richard Machin, fo be payd to the
Conulee, ec. Wwithont erpeMing any dap of payment, the Conulos

mave adeafe of the anvs fo E fop pedrs, tobo grants bis Slate to
B; the Conufee dyes infeffate, and bis dominifrato) extends the

Land, Wwherenpon the AMignee of the Lerm brings bis Audica Que-

rcza'. Ano tohether the Audita Querela il e 02 not 2 fwas the Nues
fion, | N

Qnd 3 conceite that it oillnot lie ¢ In which the Nuettion is ones
ly, TWhihether this Diatute, being without an expaels vay of payment,
be good 02 nof, and warranfed by the Statutes of Adon-Buarnel, & de
Mercatoribns, “03 nof ¢ : »

And 3 conceive this isa good Hfatute, and well Wwarvanted by the
faid Dtatntes, : : ] )

Ao firf, the intention, (cope, aud purpofe of this Heatufe is fo be
confivered ; andtbat toas, as 3 concetbe, to piobive (peedy renedy fog
dPerchants, as ell Fozeignersas RPatives, o receive their Debts:
and fhis is grounded on bery good vealon; o2 Perchants are neceFary
members of the publigue good 5 £03 by then: ano their Lrave, the Bing
path pofit by bis Culloms: 2. The Jning and bis Dubjeils have
Fopeign Commodities fo} thelr nese@avp ule: 3. Lhey ave the means
of uttering the Commonities of this Lano in Fozeign pavts : 4. The
Hubjeds of the Wing are educated and infiraded in Pabigation,

Anp the neceity of dPerchants,and their xood ulage, appears in Magna

Charta 30. Omnes autem Mercatores nifi publice antea prohibiti fue-
runt, habuerunt falvom & fecurum condutum exire de Anglia, & ve-
hire in Angliam,& morare, & ire per Angliam tam per terram; quam per
aquam, ad emendum vel vendendum, &c. SAnd becaule theiv vepair into
this Lanp was (o neceffary, thefe Dfatutes were mave fo give theny
(ecucity and vemeny fo3 their Debts arifing foa the fale of theiv Pevs
chandises : and this is the twhole (tope and purpole of the Deatute.

Auv to exambae the parts of thele Deatutes , F conceive that fome
pavts of this Dtatute are fubantial and matertal, and therefoze sught
paceifelp to be oblcrbed ; and (ome are nof fo fubfantial; and this of the
paptis msba one, . . L ,
 Gno firlE, the Debioy ought to come befoze the Majoz 02 other Dy
ficcr and Clerk appsinted,. to fake the Dtatute.

Pe wul there arknoleog the Debf. Lo

ahe RKecognizance muf be involled, : ,

The Clerk aught o wake a YWhattng cbligatory. «

At ouaht to be fealed Rith the Deal of the Mebto, and the Deal
appointed by the Wing, Which by the lafi Dtatute ought fo be of tivg
parts , whercof one is to remain with the Pajoz 02 sther Dificer,
ano the other with the Clerk. A ' ) ‘

fbere onght to bea tiwe of papment, and £his ought. to be o cevs
tain, that the 9asoz, by biewof the Roll, mayp cerfifle, that the time

g paff. - . ,
e ¥ dnd as o the otber pavts not fubfrantial s
Githough the Dtatntes appoint the taking of the Hfatute befoze the
dpafoy,0r other chief Dficer,in the fingular number ; vet the fame may
b nang befoze any tivg chief Dfficers, asif iz ufual in wany Lowns,
¢z Qitbough

o

wvihow b

1.
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3.

ObJC&o

Qlthough the Dtatnte o2naing the inrolment, and the yiting to be of
the paoper hand of the Clerk, yef it mayp be waitten by bis Clerk 02
ferbant.

Althouah the time of the papment be limited by the Hfatute fo be at
a pay cerfain, pef if is (uffictent if the time be cerfain, altbonghno
particular papbe erpieff in the Dtatufe.

ABut all the firfE iy matters betng of (ubfance, ought €0 be oblerben,
ag in Trinit. 37 Eliz. inthis Courf, betiween Worfly and Charnock, a
gtatute acknotolebged which hav but one picce of the Heal, avjungen
Bopd ; and the fame anjudged in the Cale of Afcne and Hollingworth,
Trin. 37 Eliz. Rot. 343. andthis i upon bery good reafon : o when
the Jring bath committed the Cuffovy of the Deal fotwo, foil. ts the
9Dasoy and the Clerk, and fo each a pavt, the patt committes fs one
i nof fufficient. And all the other afosefaid fubffantisl parts ave mas
terial parts of the faid Deatute, except the Weiting of the Dafute with
the paoper band of the Clerk,

- hen the Duefion in this Tafe is no moe, then if there be a fufs
ficient tine limited €02 tho papment, and (neh a time as the Pajor
may rertifie fo beincarred, in cale ¢ ve o requiven: And ¥ onceitp
theve i8; fop Wben be acknoiuledgeth the Mebe o be due, andno time
is erpeeflen, the Latw appoints the papment fo be immediatelp, anp
that is fucha time as the Majo; by bis Certificate may take notire of.
44 Ed. 4. 9. a. If a Wond be made, and no day of payment therein
limited, it is dne paelently, 4 Ed. 4. 40 B. 9Ed.4.22. but be Malt
nof recober damages Wwithout demand. 14 H. 8.2, 6. Ff one be bouns
i a 1Bond, and no dagof papment be limiten, and then the Dbliger
is bound in anofher Dbligation fo pap the mony af a dap certaisn,
if the mony be nof payd at the day, he fosfeits his fecond WBond, anp
et by the firl WSond if was not pavable befoze requett : WBut ¢that ves
queft 16, Lecanle, as 3 conceite, that be Mall recober no vawmages befage
vequeft, bat the mony 13 due p2efently @ aud when the Lais appoinis a
time cectain, thatis as goodas if if hav been cxpaeff in the Wowa if
(elf : <8 in the Datute of Weftm.1. cap.38. where it is 0sdainen, that
in a QW2it of Mortdancefter, the Memanvant Hall connt of the Ceifin
of Yis Anceftoy fromthe time of the Cozonation of Iing Henry the
third ¢ Ief if an Infant baings a Mortdancefter of the feifin of bis
Fratber o3 9Bother, be neen nof alledg this in bis qazit, becaule it aps
pears tothe Court. 16 Ed. 4.47. Inan Action on the Cale, fo3 Diffrrhe
ing the Plaidtiff of bolding a Faix, anv the Plaintiet preleriven o
bave a Frair in C. foy thoec days, fcil. ab. hora nona in vigilia fan@i
Petri ad vincul, anvfo2 two aps and a half nept follofwing : and this
was beld to be good, becanle thvo daps aup {inp balf days make 3 daps.

Anod if the Dtatute bad been tn the bunvsed hour, o the thonfans
Your, after the making thersof, here fs no bap limited; and pet 3 cons
cete, that no boay il doubt, but that this is g Xood %tatute. Cook
Rep. Signior Montjoyes Cafe. 3f one baving anthoity fo make iLsﬂ;
fes, velerbing the ulmal Ment, does let Land, whereof the ancient
Rt B e N oan, feferbing efabt Batbels, this is a goon

eate : fo3 the Lato refpeaeth not the fo «
ita;scz ainn zﬁe% of tb}nz matter. be foams of tuosus, but the (ubs

ut tt map be objeded, Iwhat if the Eotatute noth not i
?:;z &f tganment,b it is tglno p?rpnfe fo acknotnleng brut:b a";?;{&;;‘?
e mony be pavable prelently, the DDeb ,
and fpave the making of the btatute’., be Mebtos map pa the wang,
3
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3 anffver, that the Dtatute infends onely to paovive alurance to the Refpont]

fBerchant fo his debef, and not to give any day of payment fo the Debs
t02, but fo leabe that tothg agreement of the pacties, and when the
Berehant hath velivered bis Goods,there i5 vealon be Houln have pres
(ent fecurity, and not prefent payment fo2 them, unlels it be othertvile
agreed among(t themlel bes, but if they agree upon a dap of payment,
that may be put info the Dtatute, 02 elie o have a Defeafance, but
this is not of neceity. Lhere is a Kale in Lato, that cverp Leale
ought £o have a certain fime of beginning, and allo of cnding, pef if
one makes a Leale fo2 tiventy pears and does nof fay Wwhen if MHall
commence, this is a good Reale, fo2 the Laww Wwill fuppole the Leale
to begin paefently.

Anv it is ognered by the Dtatute, that the WWaiting obligatesy Hall
e weiften toith the paoper hand of the CTlurk, yet if isa good Batute
although it be titten by bis Devvant, but otherivife in cale of Sus
thozity to reboke,as in Coke Rep.Scroopes cale, be Wwho bath potwver
under bis hand to reboke cannot vo it otherivile, Mich, 18. Jac, Thaie
againft Thair, and Trin.4.2.Eliz,Birde agatnft Stride.

Furthermoze thefe Dfatutes being taken fo aflurance of Pety
chants (hall be ey pannded favourably fo3 them, (o far as the baviance
(ifany be) of the Letter, thall not tmpsachif, 5.Rep.77.2,21,Edw.3.
18. 10 Rep.67.27 H.8.10.4 Rep.Vernons cafe. v

Ano the foam of the Dtatutes in Glocefter, Hereford, anp Briftoll,
anp many oftber Lotons, {3 to mention noday of papment, but fome
ave mave Sine ulteria dilatione,fome Immediate, but the moff ufuall 30
run a8 in our cale, and the fopmes of Pzefivents are much tobe res

arpen. .
# E?s in the Comment. 163, Frogmorton againtt Tracy, Lo Fus
ftices helo that an Avoozp by the Defenvdant was nof good Wwithout
avgrment, as oughf to be in ebery Plea, but then all the Pzefis
tents were Heton Without averment, they tweve fatisfien. And the
fame cafe {5 put in the Comment. 320. B. fo2 & Rule £hat the Kecozns
of gherp Court are the moft effecuall paoofs of the Law of things
treated in that Coutt: and ta the 39.H. 6. 30. Jna @it of Pelne,
the Lenant Hetoed the Lenuve only betieen the MPelne aud the Les
nant, and not the Lenancy, bettween the Melneand the Lod Paras
mount, wherefoze the Judges beld the Piea nanght : but when thep
hao feen the 1Book of Pefivents, Wwherein it was ulnall (o omit this,
thep changed their opinions, and (aid that thep would not alfer the
JPrefivents. And tnthe 5.Ed.4.19. B. Babintons cafe. The cuffome
and concle ina Court, and the Piefivents (n aConrt, do make a
Latw. Vide Rawlins cale, Coke Rep.14.
dno the Statute provinesonly fo2 Mevehants fo2 theic debts, and
pet none Wil seny, that if fuch a Htatute be acknotwledgen o one WL
12 not a gperchant, o2 neber ufed gperchandises, pet L€ is good,

Anb Trin, 32. Jac. This cale toas argued by the Iudges on the Judigiom,

ABeneh, and Jones belv the Stafute good, but Hutton contra, and
Winch ano Hubbert helb the Statute 5ood. Therefoze upgment wap
aiven, Quod querens nihil Capiat per breve.
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Gatrth again{’c%
Ersfeild.

Garthi again(’c Ersfeild Knight in Cancellar.

Ina scire facias to have Execution ‘of,q Recognizance of
~ eight hl];ndred pounds acknowledged in the Chancery by
Sir Thomas Ersfeild the Father of the Defendarit the third

of May, 14.Fac.
THE CASE

Yr Thomas Ersfeild the Defendants Father vas (eifed in Fee of bis
vevs Lanes, and niade a FFeoffnent to the ufe of himfelf fop ltfe,
the rematnoet o the Defenvant bis Don in @a@l, foith n{?qers tes
mainders over, Wwith power of revocation by imtttpg unvet bis bans
and Deal, and publile in the prelence of thee TWhitnedes. ﬁnp fhen
( fo3 the confiveration of four hundzed pounos) vid enter into this Kes
cognisance to the Platntiff, anv dies. }
" Gno whether this Land toere exfendable 0 nof again the SHonz
foas the queffion. A . ' ‘
And ¥ conceibe that by the &tatute of the 37. Eliz. this Recognis
sance may be eptenved againt the Don, the Wods of Wwhich Dtatute
arg; And be it farcher ena&ed by the Authority aforefaid, that if any
perfon or perfons have heretofore,fithence the beginning of the Queens
Majefties Reign that now is, made, or hereafter fhall make any convey-
ance, Gift, Grant, or Demife, Charge, Limitation of Ufe or Ufes, or
Aflurance of, in. or out of any Lands, Tenements, or Hereditaments,
with any Claufe, Provifion, Article, or Condition of#Revocation, De-
termination, or alteration, at his or their will or pleafure, of fuch Cone-

- veyance, Affurance, Grants, Limitation of Ufes or Eftates, of, in or out

of the faid Lands, Tenements, or Hereditaments, or of, in, or out ofa-
ny part or parcell of them, contained or mentioned in any Writing,
De:d, or Indenture of fuch Aflurance, Conveyance, Grant, or Gift,
and after fuch Conveyance, Grant, Gift, Devife, Charge, limitation of-
Ufe or Aflurance fo made or had, fhall or do bargaine, fell, demife,
grant, convey, fell, orcharge, the fame Lands, Tenements, or Heredi-
taments, or any part or parcell thereof, to any perfon or perfons, bo-
dies Politick, or Corporate, for money or other good confideration
paid or given; the faid firft Conveyance or Affurance, Gift, Grant, De-
mife, Charge, or Limitation not by him or them revoked, made void,
or altered, according to the power and authority referved or exprefe
fed unto him or them, in and by the faid fecret Conveyance,Aflurance,
Gift, or Grant, That then the faid former Conveyance, Affurance,
Gft, Grant, or Demife, as touching the faid Lands, Tenements, and He-
reditaments, fo after fold, bargained, conveyed, demifed, or charged,
againft the faid Bargainees, Vendees, Leffees, Grantees, and every of
them, their Heirs, Succeffors, Execators, Adminiftrators, -and Afiigns,
and againft all and every perfon and perfons which have, fhall or may
lawfully claim any thing by from or under them orany of them, thall be
deemed, taken, and adjudged to be void, froftrate, and of none effe&
by vertue and force of this prefent A&. ’
9o that this Dtatute veth not onlp aide Purchalcs of the Lanvg,
but thofe tobo foz a baln able confineration bave any chavge cuf of the
2LAuD, 03 upon the Land, |
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1ut it map be obfeded. that the Statute voth make the revokable Opreg
Convevance voit only agatnft the Wargainees, Wendees , Grautess, Jeets
and Lefce., but voes not [peak of any Conusee. L ,
ABnt % anltwer, that'it appears bythe fozegoing Wosns, that the Hea, Refponf,
tuteintenns to aine not only Wargainees,&c, but alfo all that Bave
any charge out ofithe Land oy upon the Land, and although the tafk
w0205 of the Dfatute doe not {peak cvpaefiy of Compsees, et the Dear
tute fhall be expounded fo exfend fo them ¢ and the Btatute of Weft. 2.
cap.1.Quod illi quibus tenementa data funt in Tatle poteftatem alienandi
&c. which wos (eeny onlp to veffrain the Denee in Laill, pef inthe 5.
Edw.2, Form. 2. the iffue: _is thereby refErained, and 3. Edw, 3. Forme-
don,46. that Tenant fre tail cannof charge the Land no moze then alten
can foafeit the Land, fothat if he grant a Kent o2 acknowlenge a Dtatute
02 Kecognisance, o commit Felonp 0p Lreafon, and dies, the Fdue Hat
bave the Land dilcharged. “ \
Any this Deatate hath alnates been taken as o the cquity theveof o
releive Purch (o027, and thele tho habe : and therefoe in Coke R. 3.
82.B. Standen and Bullocks ¢afe, Mich.4>. & 43. Eliz. where a man had
eonieyen his Lano tothe ute of himielf fa2 lite, and then to the ule: of vis
Bers others.of his blook; with future potoer of rebocation, as after (uch
& FFeaft, o2 after the veath of (nch a one, and afte-, and befose the potwer
of reBocation commens’s, be (foz a valuable confiveration) vin bargain
and fell the Land to another and bis Peirs; this bargain and rale is with,
in thevemedy of the Diatute ¢ o2 although the Dtatute (aith (the (ato
firft Conveyance not by him rebuk.o accoding to the potwer bP him res
ferven) tobich feems by the literall fenle fo be infended of a pielfent potos
er of revotation; o2 novebatationn mav be made by foace of a futurs
potoer untill it comes tnefle ; pet it was holoen that the intention of
the A« was, that fucha Loluntary Cobevance which was oziginallp
{nbfed to the power of vebotation, be if in paelent 03 in future, Mall not
be good ageintt a Purchalo; bona fide upon valuable confiveration, any
if otber conErudton be mave, the Adt Wil fignifie verp 1ittle, anp if
will be eafie toevade fuch an Ad. And (o tf A, hath veferbes £o bim a
potoee of rebocation by the adint of B. and then A. bavgains and felisthe
L and to another, this bargain and fale i Good, and ithin the temedy
of the fain Ad.

The King againft Sir John-Byron Knight.

I 4D a Quo Warranto, fo3 that the Defenvant fo3 & vear pafk, hath ufed
aab vet doth ule withont anp Wlarrant, withtn the $Pannos of Colf-
wick inthe Connty of Nottingham, within the bounds of the Bings oo
seft of Sherwood, and woithin the reguards of the faid Fozeft; tobavea
Park within the (ain Pamno?, With a Pale, Hedge, ano ity inclofed,
being o hund2ed acres of Jafure,and a l)unn;zq acres of TWood with,
in the faio Park, Etad venandum, capiendum, occidendum & apportan-
dum in the faid Park, and tvo hundzed acces of Pafure, and'a hunded
acres of TUood omnes & omnimodas damas Domini Regis Forrefte fux
predi@, in parcum przdi@. & pradi&. 200. acr. pafturz & 100. acr, Bo-
foi aliquo tempore venand. & occidend. Ita quod Forreftini Domini Re-
gis foreftx predi®. nec aliqua aliz perfonz quacung, intromittantur ad
venandum & fugandum intra parcum pradi®um & 260, acr, pafturz &
100, acr. Bofci fin¢ licentia defendentis, -

Ths
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 aCbe Mefendant pleaned that John Biron Mnight, the Mefendants
G2andfather mas feifed in Fec of a Peuage of a hundzed acres of land,
ti00 bunvzed acres of Peavotv, thaee hundred acres of paffure, and a

| hundaen acres of wood in Colwick, in the Countp afoge(ain, now and

g

time out of mind callen the dPannos of Colwick, within the meets any
bounps of the FFezoft afnzbefaiu. Ano that the faid John Byron the T 2and,
fatber, and all tho'e whol: CHate the faid John Byron bath tn the afozes
faid houle, and a busd2en acres of land, fwo hundyed of Meadoiv, ang
thzee bunnzed of Patture, and a hunvzed of Wi ood in Colwick afozefaid,
babe bad, held, and have accuftomed fo babe in the afozefatd o huns
v2¢d acres of paffure, and a hundzen of Wwood, parcel of the afozefain e,
nements called the Pannoz of Colwick, belonging to the faid PBanno;
of Colwick, enclofing, ditching, ano bedging at their will and plealute,
ith.all libertics, paivilenges, and Franchiles fo the faid Park belons
ging, any in the (aid Park from the time afozefatd habe uled to have
anv o keep @eer, and from time to time fo conffitnfe andappoint a
Reopet of the (aid Deer in the (aid Park, Wwho from the afozefaid time
babe ufed to keep the (ame, ac ad venandum,fugandum, occidendum capi-
endum & afportandum omnes & omnimodas damas in eodem parco de
tempore in tempus exiftentes ita quod nullus foreftarius Domini Regis,
Foreftx pradi®z nec aliqua aliz perfonz quacung; intromittantur ad ve-
nandum & fugandum in parco pradi@o fine licentia predi&i Johannis avi.
Anb (et fozth that the (aid John the G2andfather died leifed, whereby the
(aid 9Panno, &c. defcended to Div John Byron bis @on.  Anv that Hil-
lary 3.Jacobi, a FFine tuas lebied bettoeen @ir Peter Leigh and other
Plaintiffs, anv Dir John Byron the fon Defendant of the laid Lenes
ments, tothe ufe of the faiv @ir John fo3 life, the rematuder £o the De,
fendant in tail. '

GAno that the feventeenth of December, 10. Jac. tid lef the Pemiffes
tothe Mefendant foz eighty pears, if the Lellee Hould fo long live,
wherby the Defenvant the 26.Mar, 11. Jac, as and is theresf pollefled, ¢
pid ater that the IPannoz of Colwick in the infopmation, and the fain
dPeRuage, abhunpzed acres of Lans, twe bundied of Beadotw, thiee huns
82ed of Paffure, and & bunvzed of TWood to be the fame, and vivally
aber the life of the Lelo3. :

ZLbe Attoaney Generall fop the IWing viv reply, that befoge the infos
mation fc.9 O&obr. 19. Jacobi, and long befoje, and continatng after
untill the exbibiting of this infoymation, the Lefenvant, the JPark anp
fLenements afozelaid, with Ditches,Pevges, and Fences bav (o feight.
Ip inclofed, that the Lings Deer of the afozefaid FFozelt fo2 defedt of
fuficient inclofing of the Park and Lenements afozelain, thaough the
pefault of the Defendant did enter, ans the Deer of the Wing into the
{aiv Park and Lenements afozefaid, fop the caule afozelzid, enfring,
the Defendantdid very unjultly Rill the (uid Deer in the faid Park any
Lenements afozelaid.

Lhe Mefendant oid maintain bis War, and traberlen fwithout €hat
that the Defenvant the Park and Lenements aforelain foith futl;
fleight JFences, Pevges, and Mitches inclofed vid keep the fame, Quod
Damz Regis de forrefta pradi@a de tempore in tempus incra tempus
pradictum in parcum & tenementa przdia pro defe@u fufficientis inclu.
furz parci & tenementorum przdiQorum in defe@u defen. intraverunt
ablque hoc quod Defendens DamasRegis de forrefta pradi®a in parcc;
& tenementis pradi®is pro defe@u fufficientis inclufure parci & tene-
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mentorum przediGorum,in defe@u defendentis minus,jufte interfecit modo
& forma, prout,&c. h
Tlhereupon the Affonce demurred.

Ano ¥ conceite that Juvgment ongbt tc be given foj the TKing. Five,
e canle the plea in ABav and the Resopnver made by fhe Mefendant is
altogetber infufficient o3 divers caules. Deconvly, As o matler in
Lam. ‘

Anv as to the Arff, Lhe Quo Warranto poth fuppole that the Defens

pant viv ufe the liberties there mentioned tithin the 9Panno of Cols

wick, being within the meets and bounds of the FFo2ef of Sherwood,and
mithin the Weguarss of the faid Fozef, anv the Defendant did knoin
this to be within the meets and bounds of the faid Fozelt, but voes nof
anftoer whether it be within the Wegnards o2 not, foz it may be toithin
the'meets and bounvs of the (atd Fozef, and pef not twithin the RKes
guares : as if the dBanmo) weve disfozelted by Carta foreftz, becanfe i€
was a Dubjeds PBanno2 and nof the Rings, pet it remains Within fhe
meets and bounds of the faid Fozef , buf not within the Keguarvs, fop
not by the distozefking it {8 mave purlue, and net (ubjed o the Kes
guards and Laines of the Frezeft, ar foche Dioner of the Pannojz. Vide
Carta Forefta fol.1, and yet noftoithffanding this Dtatute , if the Ring,
ban granted this PDanno; to be free of the Reguarns , o3 out of the Res
guaros, vet {8 it @il withinthe meets ano bounss of the faiv Fozef.

gecondly, Lhe Denvant makes Title fo the liberties Wwhereof Dic
John Byron bis ©andfather was feiled tn Fee, viz.of 3 Peuage,a
hundyed acres of land, oo hundzed of SHeansty, thee hundzev of Pattuce,
and a hunbed of Wood tn Colwick, noty and finte ont of mind called the
gpannoy of Colwick, Quodqueille & omnesilli Quorum ftatum idem Jo-
hannes habnit in tenementis pradicis, habuerunt,tenverunt,& habere con-
fueverunt in predi@is 200. acris pafture & ¥00. acris bofci parcellis pre-
di&orum tenementorum, vocat. manneriam de Colwick, predi®um par-
cum, tenementa przdida, vocat. mannerium de Colwcik , fpe@ant. &

ertinent.&c .

o that the Mefenvant doth not preleribe, but doth alleage onlp fhat
fair Jobn Byron, and thofe twhole effate be hath, babe uled tohavea
Park, the obichisno itle to the Park, fo2 that sught to be time

«ut of mind.

hivoly, The Defendant doth claim o have a Pack tn the aforelaid
tto hundzed acres of pafture, and abundien acves of Wood, Wwhereas
there ts no (peaking of fwobundzed acves of paffure befoze, and theres

‘foze be cught to have (aid, in troo hundzed acres of patture pavcell of the
faid thaec hunded acres,

Fourthly, Lhe Mefendant doth not anfioer fo the killing of the
1aings Deer of the Foseft, but voth only sultific the killing of all Dect
time ont of mind being in the (aid Park.:

Fiftbly, The Kejopnder is a manifelt veparture from the WBGar, o3
in the dBat be claimeth to babe a Park ditched and hedges, Per volunta-
cem corum inclafom, fo that by this pacternce be wmap keep the Park
toith fuch Lot Pedges as be will, and yet in bis HKejopnder he vdoth tras
verfe, abfque hec, that be kept the Park adeo parvis fepibus & Foffatis,
quod Damz Regis de forefta predi@a in parcum pradiGtum pro defeu
‘nclufurz intraverunt, & abfque hoc, &c. o that the Defendant by his
Wejoynder doth make an ITne upon that 1which he doth fufific inbis
yBat, andvoth, upon the matter, veny inbis Kejopnoer, the matter als

lcoaed by bim tu bis fBar.
o F Ano
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Qud as to the mattevinLaw, 3 conceive that the Mefenpant cannof
paeferibe to babe a Park in fuch manner as he paetenveth, fo3 that fuch
paelcription is quite contrary fo the nature of bis Ropall Franchife of
bip Fozelt,and is fg the Deffruction of it, fo2 a FFoef isa Ropall FFrans
shife, [othat regularly aone can babe it but the Bing, as it wasav
jungen in this Conrt in a Qio Warranto againft Humphrey Bigges.
dnd Manwood fol.1. @ Fo2eft is a cextain erritop of Gouns pais
wiledaed fo2 itd 1Beafks and Fowles of the Froze® foreff and abldein
the (afe potecion of the Ling, fo2 bis Paincely delight and plealure,and
doth confifE of four things. 1. TWert. 2. Tentlon. 3. Pavticular Laws
ano Peivilenges, 4. Cerfain Dficers. '

- YBut by this pretence of the Defenvant, fthe Foelk of the King is
patbiledged €03 toild YBeatks to velf in piofection of the Wing, but they
are fubfed £o being veffroyed by the Defendant; fo2 by fuch p2etence none
can enter there but be 02 his Licepers. And J conceive that no body can
pastend to babe any p2ofit o3 pleafure tn the Fozefk, tobichtends tothe
pefErudtion of the Jozelf, and fhat is the reafon that one cannot paes

-feetbe to have Common (n a FFozefk, fop @heep, Geele, Goats, 0

~

Pogas, £o2 fo fuffer thent to Tommon there, i3 Ad magnum nocumen-
tum ferarum foreftz: and fuch a prefeription the efendant maketh,
which is nof onlp Ad magnum nocumentum, baf fo the utter defracion
of the FFo2el® : And if it be objected, fhat this Park claimed by the Des
fonvant i but a little pact of the Fozef, €hisis no anliver; fo2as in
the Cale of a Conmon, 1o man may pefcribe to bave Dheep, &c. in
the JFozefl, (o cannof be in any part of the Fo2ett, anvif the Defenvant
wnay preferibe to have fuch an ivvegular Park tn part of the Foetk, fo
may otbers claim (uch like paefertptions tn otber parts of the Fozeft,
and fo the Ling Malllofe all the Franchife of Yis Fozel, and the Mer
fendant may make bis Feuge of Ditch o low Wwithoutfive, and lo high
toithin, that the Litngs Deer cannof gef out agatn When they are come

.int, and fo this Park Gall be in the natuve of a Lrap to catch the Bings

Deer.

And fucther, be that toill prefcribe fo have any common piofit 02
pleafure in the Freehold 02 Inberitance of another, ought fo make big
paeleription in fuch manner, fo that be mufk leabe the vefione of the paes
fits to the Diwner, and cannot utterly evclude the Divner, and theres
foze if one doth paefcribe to babe all the Pecbage, Pannage, and Paos
fits of the Land of I S, no man can concefve that this preleription ig
good. SReither cana Commoner paeleribe that the Lead of the Doile
cat}xmt put tn any Cattell into the Lanv. ABut {n our cafe the bery fFrany
C tll'g of ;2; E;fugs Ejfugeﬁtgntb confiff of Tert, Wenifon, Lanvs, and Dfs

eve of Ehe Fo2efl, fo2 the Wing map havea Fo2efk, alt 3
nu%ant; ﬂ):re. G b f ” bough be bach

And in the Commentaries 332. Ff a MPannod twithin the Fso
Waltham do efcheat to (he Wing, anvthbe Bing gzantg tbeb ijgnicg ::
one tn fee, vef Mall not be have the liberty of the Fozefs. And the fame
;a;n ltm where the ing gants all the Land tohich be bath in the

o2cfk. o }
- IBut notteithanving ¥ agree that one map have a Park within a Fq,
21t by mefeription 02 by grant, but then the fame ougt?g be k%pt fgf:)
tlofen, that the Wealts of the Foaefk cannot entet info the Park, which
€ not done, i€ is a fozfetture of the liberty of the Park, and (o it is if be
bave a Salterie, 03 Meetsleap, -2 the nature of a Pack is to be inclofen s

andin the 10,H,7.6. it is aiv, thata Park confifks of Eo; '
(ave, and Game,and inthe 15.E4.3. ® Raile, at’}ﬂg:
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tlofure and game. And in the 15 Edw. the 3. Thomas Carl of Lan-
cafter, 1Lo30 of a Fozeft, vid grant leave fo ong John Harrington fo
make a Park ioithin the (ald Fozefl, and there it {8 avfudged, that if
the G2antee voes (o feightly inclofe the Park, o that the Foreksbealts
may gef tn there, that i€ is a fosfeiture; and the Wod of the Foek mayp
enfer and take the Deer. :

But by the pretence of the Defendant, the Ling MHall not have (o
much potoer in this Land, being in the midvE of the Fozeff, as be
bath in thellanps of any of bis dubjecs which vo lie withons the Foefks
fo2 if Fozelf YBcafts frap o wander infothe Land of a Dubjed, out

of the Frozeff, the Fozelers may enter info this Land, and rechale

them into the Foselk again.
Crocker againft Kelfey.

Hmﬁbam and W ife,Lenants in Cail of the Gift of the Pusbany,
the rematnver to, the Pusbans in fee : LThe Pusband dyes, the
gon ano 19efc of the Pusbano ano ywife dogs leby a Fine With pos
clamationg, to the ufe of hiny and bis Peivs; the Twife voes let 2 Leale
of theLand fop 21 Years,and dyes; the Don vebifeth bis Land to B
and bis Peirg, and dyes., ¥ :
Ano, TWhetber this Heale mave byt

Devilee 2 was the Nuelkion. S

e,Wife'ingrg good to binbe the
np 3 concetoe that the Leale is goo: Fo2, altbaugh that by the

Fine the Gfatestail s bavred, as fotbefonulos and all bis ifues,

pet Does the TAife vewain Lenant iw Tatl, as befoze :anbitherefore
this Leale made bY her i5 & good Cikate; deriven out of her CHatestaily
and Malt binoe all epcept the iues tn ail; toho may claim per for-
mam Doni: dnvfoisit in the 33 H.8, Dyer 51. B. Tenant tn Lail,
befoze Ehe Dtatute of the 27 H. 8. does makea Feoffment tothe ule of
Bimfelf in fee,an then be aud his Feoffoes make a dLeafe To; pears,vens
aering Rent, and then is the @tatute mave; the Lenant tn Lail dyes,
‘and then the ilue aliens by FFine befoe any entry of receit of the

3Rent, and bolden by all the Intices, except Sandeis, that the QAlience

fhall not abopd this: buf otherivife of 3 Went granten. And, fups
pofe the Fine hav not been lebpen by the ilue, be MHhall not avoyd
the Leafe without entry ; andif he bad altened after the death of bis
ghother, and befoze entry, the Qlience Hould never abopd the Aeale.
Anbd in the 29 Affif, 51. anp the Comment, 557. Lenant in Lail ac
knofolengeth a DtatutedBerchant, the ilne isattaint of Frelony, and
patdoned s the Lenant in Lail dyes, the iffue enters, and the Conulee
fues ont Crecution : And becaufe the iffue Was vilabled fo inberit the
GREatestatl, theefoze be bap it asan Decupant, and (o if was fubfed
to the Crecution. Jnp.aithough the rematnber in FFee does pals by
fuap of tntere(® by the Fine, vet that cannof come in poliellion fo long
ag any iftue in ailis living: and therefore if & Krauger had entered
after the veath of the WLife, the Bon could nof have bad a Formedon
in the vematnper, fo2 that mut fuppofe the death of the Donees tn Lail
withont iffue, the which cannot be in our Cale. Commeht. 560. Au-
fens Cafe. @ir Thomas Wyat, Zenant in ZCail of the Guft of the
1iing, mane a Leale fo; years renvering Kent, and vpen; it Thomas
yis fon accepts the Went, andatter tas atfaint of reafon, and exes
cuted, baving {Mue, andavjudged tbjaft the Wing Hounld have the %m;ia

2 "
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{u poin of FKeberter difcharged of the Leale. Wuf in our Cale, the
at being done by the iQue in Lail himlelf, Hall nof enable him'to
make bopd the Leale made by bis Ghother, no moze then if a Tenant
in Lail makes a Leale fo2 Years, and levies a Fine Wwith poclamatis
ons to the Dongz, and dpes baving ifue, pet the Dono? hall not
atoyd the dleafe. Vid.3Lo2d Aberganies Cale, Cook.6 Rep.

Ano although that the TWife were a Jopntrels within the Dfatute of
r1 H 7. vet is this Leale cleavip ont of the Dtatute, becaule that
it is nobay 02 difcontinuance to the Cate in Lail, as i€ is in Dic
George Browns Cafe, Cook.3 Rep. fo2 this Leale twas vopdable by
the iffue, unlels he had bar'd himfelf by bis oton Fine.

And I conceive this Leale is allo good again® the Debifee : foz
when a Lenant tn Lail makes a Reale for pears, o2 grants a  Went
common, gc. 02 acknowlengeth a Dfatute, 02 doth in fome other maus
net charge the Land, this 5 a good Leale, Gant, o3 Charge o binve
fhe Lenant in Lail, and all other, except the ifues tn Lail, and thole
in Beberfion. And fhe realon of this is, becaule the Dfatute of
Wefltminfter z. cap. 1. that ag made to abopd fuch charges, does not
apd any perfons epcept the iBues in Tail; ano thofe in Kemalinder and
Keverfior, And therefoze if Lenant in Lail grant a Kent, 03 ses
knotoledg aDtatute, and vyes, theilfue MHhall not be charged with i€,
and fo all bis Feoffee; but if the Lenant in Tail bimfelt, after
fuch charge, ‘infeoffs another, ans oyes, the Jreoffee fhall boldo the
gand chargen: and if a Zenant in Lail makes a Leale foy pears,
an dyes, and the {ffue doth accept the RKent, the Weale is mave good,
and ig ablolute : but if be byes fetled of the EHates Tail, the ifne bath
bis eledtion, veither €0 make the CXate good by his acceptanice of the
Rent,. o2 to abopd the Leafe bubis enfry; and if be infeoff a Kranger
befoge entry, the FFeoffee hall never aboyd the Leale, anv {f the iTug
noth accept the Rent, be maketh theLeale goovd fo; big tinme: andag
the FFeoffee of the Lenant tn Lall, and all thofe who come to the
fLand by any affurance made be the Lenant tn Tail, fwhereby the
Citate in ZLail is barred 03 difcontinued, fhall bold the Eate chargen
woith the Leales and charges made by the enant in TCail; fo Mhall all
thefe tn like manner Wwho come £o the Land unver the faid Tenant in
Zatl, althoughthe Clatestail voth remain not barved oy vifcontinuen
(faving the iffues in Lall, who are apved by the Hfatute of Weftmin-
fter the 2.) And thevefoze, if Lenant in Lail grants a Wenf in fee,
and takes & TWife, and byes, the TWife Mall ol charged with the
Rent 2 and fo if a woman Lenant in Tail grants a Kent, and mars
vies, and bath iffue, ano oves, the Wusband, being Tenant by the curs
tefie, fall bold the Lano chavgen, fo3 thep are not apded by the (ain
@tatufe ; and foif Lenant in Lail grants a Went in Fee, and makes
i dLeafe foz theee lives, Wwavvanten by the Statute of the 32 of Hen,
the 8, anddyes, the Wellee Mall bolo the Lany chargen, Cooks Rep.
9. Count, Bedfords Cafe. Aud i the fain Cale of the L020 Aberge-
veny, 1§ 16 faiv, thaf the furviving Jopntenant by acceptance of the
ﬁ{}eafes b‘f}tb n_epztbe‘q big}fgf otg the wap and means of aboyding the
ctharge; fo2 vis accrelcendi Was the onelp means of atg
risgt nff f‘?‘m"g”[@m by the Keleale, of abopolng ity am the

13 to tn our Gale, the iffue in Lail might have abopden
bp bis entry, but e bath quite barren btmfelfbb‘g bis 3;(::& fhis Leats
£Anp a5 o the Btatute of the 11 H 7. cap. 20, I conceive that rios
thing is pobibiten by this Statute, but onele fuch Adts as ave a bar of

the
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the CeEatestail, o2 a dilcontinnance thereof ; fop (o are the wosds of
the Stature, viz. if any woman fhall difcontinue, alien, releafe, or con.
firm, with Warranty, &c. . s

Anv in Sir George Browns Cafe, in Cooks Repor. fol, 3%0. it ig
there argued, TWhether a Difcontinuance withont TWareanty be toity,
in that Btatate 2 but it Was refolben, that thele wos , with War.
ranty, poe refer onele fo MWeleales and Confirmations, which make
nof vifcontinuance without Tarranty : €03 the intention of the Stas
tute tas not onelp £0 p2obibit ebery bar, but alfo cvery vifcontinuance
but here fn this cale theve is nobar o2 vifcontinnance ; oz the woman
bath mane a Leale for vears, vendeving Ment, by which the EEates
tail is neither bound noj vifcontinued, but e remains Tenant in Tait
as Me was befoze, and (o dyed feifed of fuch GBate ; and therefoze it
it bav not been foz the FFine lebyed by the iMue m Tail himfelf, e
mighthabe entered, and babe abopded the Aeale s anv this is not like
the Cafe there put by Anderfon; Where Feme Lenant in Lail iy
Fopnture within the Datute, does acceptfa Frine fur connfans de droifr
come ceo, &c. and thevefoe voes grant and reader the CHate 02 1000
years; foz thongh this be no pifcontinuance of the Chate tail, pet {s
it a bar of the C&ate during fhe time.,

Qnd Hillar. 22 Jacob., 3 avguen this Cale again : and all the Coart,
viz. Doderidge, Jones, and Whitlock, did agree, That the ilae tw
fLail was barved by the Fine to avoyd thisLeale; anv that although
the CiEatestail toas barred, get i3 it wof extinguifen, but remains fn
effe to fuppoyt the Leale, folong ag any ifluc in Lail voes remain as
live ; and fothey agreed the Leals to be good.  TWberefoze, ..

Fudgment was given o3 the Plaintift, Judicium;

George, Bifhop of Chichefter, Plaintiff; John Free-
land Defendanty 1 Caroli. Rot. 607, i

Pe Cale was; Lhat a WBifhop tvas feifed infee of a Park, o
tobich there wes the office of a Iseeper belonging, with a fee of
five marks with a Rivery, granted from time to time by the Withop.
And the 1Bifhop does grant the ain Dtice together With the fees, nec-
non cum paftura pro duobus equis in codem Parco, Wwhich Grant was
confivmed by the Dean and Chapfer. Zhe Wifhop dyes, and anotber is
mave WBilop : And ohether this Grant was good to binde the Duccsls
fo3 2 as the Nuekion. _

Ano 3 conceive that this is a good Gpant againft the Duccedlos,
and will binoe Him.

QAno firl, 3 conceive it Will not be denped, but that it a Withop bath
aPPark, be by the Commen Laiv may grant the Difice of the Weeper
of that Park to whombe will, with luch fees and wages, and foz fuch
an effate as be will 1 and this being confirmed by the Dean and Chaps
ter, is good to binve the Dnccefloy : and thevefoze i€ s fo be confiveren,
TWibether anp altevation of the Lat be mave in this point by vealon of
anp Sfatute 2 o

3n the 1Bithop of Salisburies Cafe, Cooks 10Rep. it is there tefols
bed, that by the Dtatute of the firft of Elizabeth, 1Bithops ave thereby
generallp reffeained from making any effate o3 tnteveff of any Lanvs,
Lenements, 02 Pevevitaments, parcel of their WBilopyicks, oz anp
charge 03 tncumbzance out of the Cawie, 03 0 any ofber thing in theic

pilpefition
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: ni(pofttton to binde thete Guccefozs ; epcept onely Leales fog 21 years,

o2 thaee 1bes, of (uch Lanvs, Lenements, and Pereditaments, which
hate been uluallp demifed, 02 whereupon tbg ufual RKents have been
telerben, accopding to the faid A And; although fuch # eale be mane
of fuch LLands nfually vemiled, velerbing the ufual RKent acconing fo
the, fain-Dtatute ; vet,unlels all the limitattons. paelcriben bp the Dfas
tnte of the 32 of Hen. 8. be not purfued; as, (€ it benot all in pols
fefiion, o02,that the olo deafe be wof expived o3 fuvrended mithin one
year (wohish is not paobibited by the firf of Eliz. ag it oas adjungen in
Foxes Cale) then fuch Leale will not binve fhe Ducceflos, unlefs if
be confirmed by the Dean and Chapfer. Aud fuch confErudion ag
afozefaid bath been mave to difable a Wilhop to. make any Thate, exs

*cept Weales fog 21 vears; o2 fo3 thee 1ives, as ts afozelatn, as concerns

ing the binding of the Duccefio, as the Gant of the nert avoyvance
by a Withop to another, although it be confirned by the Dean and
Chapter, i veffrained by the (aid Deatute of Elizabeth to binde the
Succellor, as if hath often been judged ¢ anvthe reafon is, becaufe 1€
is (uch an Peredifament Wwhereon no Went mayp be relerved; foz all
it the Deatute, £hat (s not pemitted in the Exception, is reffrained
as to the Duccelo2 by the general purbie of the faid At : but yet
fuch Brant will binve the Withop bimflelf, although the Deatute fays,
that it hall be vopo againtt all intents and purpoles : fo2 the makers
of the faid Aet div intend, not onelp the adbancement of Keligion, but -
allo tncreale of gond Wolpitality, and abopding dilapivations and ruine
of the Church; which the Succefo, if the Ads of bis Pzevecedoz
Hhould binve bim, ere nof able fo remedy ; and therefoge the makers
of that Adt didrather vegard the Ducce@o2. And thele tods in the
Qtt, viz. Parcel of the poffeffions of his Archbifhoprick or Bithoprick,
or united, belonging, or appertaining to. the faid Archbifhoprick or
Bithoprick, maybe bery aptly conffrued, That the Gift of this Div
fice, ano atl other fuch like things that are belonging fo the drch,
bithopzick 02 Wikopaick : fop although the Withop cannot crevcife
this Defice himlelf, yet hath he an inberitance in the giftans vifpofing
thereof : and (o i€ is adfudged in Cooks8 Rep. ¢arlof Rutlands Cafe.
Anv thefe w0208, Belonging to the Archbithoprick or Bifhoprick, fhalt
be erpoutioed o2, Concemixjg the Archbifhoprick or Bithoprick. dnp
therefoze if a .WWL2it of Anumite be baouabt againkt a Withep, upon a
fitle of pelceiption, 03 ofberife, and Jurgment be given againit pim
upon Werdit oz confellion, this is reffrained by this dd, becanfe the
ABithop is chargedwith this Annuify in relpedt of bis Withoyeick ; and
therefoze the Duccefloz Mhall be charged Wwith the arrears incarred in

“the life of the Jpsevecelloz, 21H.7. 4. 48 Ed. 3.26. 33H. 6. 44.

and pet {8 nof the Annuity illuing out of the Withopsisk, as appears in
the 10 H.6.10. and 10Ed.4.10. W5ut becaule this oes concern the 15is
Lhopaick, and voes fend to fhe diminution of the revenues, ano the
impoberilhing of the rebenues, this is refraingd bpthe faid et of
the firlt of Eliz. Ano thevefoze to anliver to the Dbjection, TWhbherefore
fuch an Defice houlo be granten to one flelp » 3 anfiwer (and it toas
alfo agreed o by all the Court) Lhat if the Defice be ancient and nes
ceffacy, the ©zant theveof, fwith the anclent fee, is no diménution of
the Revenne, o3 vifpoverifhing the Hucceos, and therefose of Necef;
fity fuch Gaanésave exempted out of the general reffcaint of the r;m;
A of Elizabeth : $03, as Braon faith, 1iiud quod alias licitum nop
eft, neceffitas facit hcitum, & neceffitas inducit privilegium quod jure

i privatur,
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privatar, And if WBithops Yabe ot potwer to grant fach Dffices of
fertice anb neceflity fo the life of the Gaantees, but that their efates
fall oepend on incerfaintles, as on the death o tranfmutation of the
¥Bithop, then no able 03 fufficient perfons will be willing fo ferde
them in (uch DiF¥ices, 02 af lealk twill nof difcharge their Dice twith
any cheetfulnels o3 alacvify, 1f they may not bave fuch effate in cexy
tain fo the fermy of theiv 1ives, as their Paevecelos ban ¢ but when
an ancient DEice is granted fo one, if {8 not of necelgity to grant the
fame totivo; andtherefole fuch Gaant is nof exempted ouf of the ger
neral refraint of the @fatute, no moze then if the Wihop Houlo grant
an Dffice withthe ancient fee fo one, and then he grants the Webers
fion fo another; this (s reffrained by the Dfatute, becaunle it isnof of
necefsity 1 and i€ the WBithop may grant fuch Dffices fo two, he map
grant them without any limitation of lives, and by confequence ad ine
finitum : and fo,if be may grant a RWeberion €o one, fohe wiay £o ofbhers
alfo without any limitafion: and by the (ame realon be may grant
them-in ail o2 tn Ffee, Wwhichis quite contravy to the intention of
the faio Ao, Aao of luch epinion was Popham, Chief Hulice,
Michaelm. 44 & 45 Eliz. in Stumblers Cale, and Dyer 23 Eliz. 370.
ohere Horn, WBithop of Winchefter, 3id grant to Dr. Dale puring bis
{ife a Went out of the IPanmol of Walcham, pro eoncilio impendendo =
the 1Bithop dped, and becaule the Went was avrear, Dr. Dale bonght
an Adion of Debe, fo3 the arrears tncurren in bis life, againft the
Grecutozs: In which tvo points ave fo be oblerbed; 1. hat the
@Grant was nof oy againtt the WBiMop himlelf : Lhe ofer, Lhat
altbough the Kent was iAuing out of the polleions, anduot pareel, this
wag bapd by bis death. And Trin.3e Eliz. Rot.346. in this Court : Lhe
yBithop of Chefter, after the Dtatute of 1 Eliz. vid grant fo George Boul-
ton an Inmuity of five marks perannum, pro concilio impenfo & im-
pendendo, which was confirmed by the Dean and Chapter : and then
the Wilhop dyed, and Boulton bought a TW2it of Anruity againft the
&uccelloy, and in bis Count oid aber, that the Paevecelozs of the laiv
WBifhop ban grantev vealonable Fees (but div nof aber, that this
Foe bap been granted befoje) and did aver, that he was homo con-
filiarius, & in lege peritus ; and the Dpinton of the Conrt was again
the Plaintift. 1But there it Was relolbes, fhat although the laiv Wi,
fhepaick was founded but of 1ate times, to folf, inthe fime of Hen, the
eight ; vet a @2ant of an Difice of necelity tooune in polie@ion With
reatonable fees(the realonablenels Wwhereof is £o be decived by the Couvt
of Juitice whereinthe (ame doth pepend) is good, and is vefrained
out of the general toogds of the (aid Ad,

Ano in our Cafe the avowant hath averved this Difice to bg an ancis
ent Defice, and which bath béen granted toith a fee of Hve marks from
time to tlme, by the WBiMop granfe? and bis Pecvecelios, to ivhom
theyp plealen. Cooks 9 Rep. ©arl of Shrewsburies Cale. he Carl of
Rutland f0i8 mave Dtetoard of a Panno; fo3 life, without any wozos
to make a Depute ; pet it was velolbed that be might make a Depufy,
becaufe ¢ twas not convenient fo3 him to epevcile fuch an Dftce : Do
if an Defice doth defeend to an Infant, he mn of necelity make a
Deputp. Anvloif aithop be feifed of a Pannog, be may ovaty &
&tetward of the (aid Pannez, ano may grant fothe Dfewarva fee foz
the execution of the (ain Deftce,accopving fo the vefolution in the (aip
Cale of the WBifhop of Chefter,

sBat
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But it mayp be objeded, that here is a greater Fee granted then fuas
befoze, viz. Paffure foz two Beyfes, and fherefoge the Grant {8 not
good to bind the Succello. e i :

And 3 poagree €hat the Goant of the fain Pafure is bowd, pet that
fhall nst af all paesuvice the Gzant of the faiv Difice with the ancient
Free, fo they ave (everall and piffing Gaants, (o that the one, viz. The
@jant of the DEice With the anctent Fee {3 good by the Law agatny
the Duccefloz, and the other boid againik the Bucceloz,, but if cannot
burt the grant of the Deftce and ancient Fee, no moze then ifa Wihop
foulo grant an ol Difice with an ancient fee, and alfo a nelv Difice
which Wag never granted befoze, and all this by one Deed of Grant,and
thig is puely confirmen, although this be voivagaintt the Succefloz as
fo the netw Difice, pet it is good fop the ancient Dffice and the ancient
fee s €02 altbough thele fees ave confained tnone Deed, pefare they
feverall and diffing, (o that one may be good and the ofher Boid; 33.H,
8.Dyer 48. Due leiled of 2 Panno; £o tobich a Tillatn was reguardant,
pib grant one acre, and alio the Willatn, the Willain did pals in grofs
and £he cealont there Biven {8, besante there be (cverall Gifts containen
in ohe Deed. T

Ao the Averment of the Plaintist Is intufficient, viz. That the
pafture fvas never granted by any of the P2edecelos of the Gzantoy, s
that it may be that they twere granted by bimfelf; being WiGop, many
times befoze the (aid Dtatute, and thenthe Succelfoz may twell grant
it + an tnthe fatd cale of the Withop of Salisbury, if isaverred that the
Gant was not by the WBilhop,G2antez, no anp of bis Prevecelozs. -

William Whitton (’Ilerk;PlaintiEF, Sir Richard Wefton
o Déefendant, inan A&ion of Debe.

,.The Café¢ ’

b
Tigz P2po2 of @.Johns of Jerufalem; vio bolo certain ALands difchars
geb of Z0yfbes by vealon of their opver, Quandiu propriis manibus ex-
colebant, the Dfatute of 31. 0f H.8. fop dilcharging of Tythes is mate,
the 32. of H. 8, i tuas enacen that the Wing Mhoulo bave to bim bis
Peirs and_Ducceliozs,all the Lanve, Psivilevges,and Perevitaments
of the (aid D2p02, the dsing dies, and the Lanvs bp Pelne defcents
poe come to Nueen Elizabeth, who gants the dLand to Hiv Henry.
Wefton @Giandfatber ts the Defendant, fho died feiled, and the fame
veltended to @i Richard Wefton Father fo the Defenvant, and fo from
bim to the Defenvant : Anv, I€ the Land Hould be beld dilcharg ey of
Zyibes as the P20y helv it 2 twas the quesfion. o
. Ano 3 concetbe that the Defendant Hall bolv the Tand difcharged of
Sethes in the (ame mannet as the Prvoz beld the fame. - |

- FFo} the avguiment of Wwhich, €o things are to be confivered. .

2. Wihether the 3sing 0 bis Patentee Mall have the fame paivilenge
tohich the 12v0z bad by the Dtatuteof the 32.H.8. oy otz ,

2. Aomitting . that thep hall not bavethis privilenge by generall
o308 of this Dtatote, then, TWWibetber thev be vifchargev by the clanfe of
the Dfatute of 31.0f H.8.0f Ponaterieg,ozuot: ~ -~ .

. 4nd 3 conceite thaf by each of fhefe SDtatutes, o2 ot leaft by one of
them, the Hingany bis Patenters Hall-holo this Land dichargen of
gLithes, Quamdin propriis manibus, &c, I a

" Fne
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Ano as to fhe firlk point 3 conceive that the Htatufe of the 32. of H.
8. path [nfficient o208 to give this paiviledge to the Ling, foy it gives
to the Ling not onlyall their 9Bannozs, Lands, and Lenements, bn
alfo all theix 3Dzivilenges belonging to them o2 totheir Religion oz Dys
der, ano thie vifthavge of Lythes is a PPsiviledge belonging fo their
RKeligion 0y Djver ; fo3 Wwhereas Pope Pafcall Bid 02der that no Ponk
o2 religious Dyver Mould pay Lithes, afterivards IPope Adrian did
grant this paiviledge, Solis Hierofolimariis & Hofpitulariis, Cifterfienfi-
bus & Templaribus, andoib fake atway that p2iviledge from all otber
‘Dvers: And Y conceide it WIll not be denien, but that the IP2voz him,
felf bath this paivilenge, andifbe had it, then it Wwill follow that the
i ing and his Patentee bath i€ allo, foy all theiv paibiledges are given
fo the Wing.

A8ut it mayp be chjeded, that thefe paivilenges ave given in vefped
only of their Daver, and the Daver bring gone, the paibiledge is gone
allo. '

3 no agree that all perlonall p2iviledges concerning their Diver are
gone by reafon of thete piolution, but (uch piiviledges as concern the
Rand, and DIl make the Land mofk piofitable to the Bing ave temats
ning, and ave given to the Wing fo2 thedntent of the Dfatute tvas to
give it tothe Ling inas ample and beneficiall manner, an® Wwith all
fuch paiviledges concerning the Lano, as they themlelbes bad. And als
fhough Lythes are not ifning out of the ALand, noz Mall be exfended o3
unity of poffeion of the land (asintbe42.Ed.3.13.9Wbere a Payos has
ting Cythes vio purchale the Land and mave a Freoffment,pet Ball he
babe the Lothes, and (o ifa Parlon makes a Leale o3 yeares of his

Ob}C& .

Refponf

Glebedand, vethe MHall bave Tothes thereof) yet the privileoge to -

Bold the L and vifcharged of Lythes is a paiviledge concerning the land,
and is not like to the cafe of the appeopatation of a Wedozy fo the Lems
plars inpich was vifappaopziate by the diffolution of their Dyvet, foz the,
reafon there is, becaule the appropiation Was mave foa body toapoate,
which boop being diolbed, it is gnpalible they Mauld vetain the fame,
and uo body elle can have if without a nefv appopiation 02 an At of
Paclianent : and fo2 QAppaopaiations ta Abbeyps, &c. the claule in the
31, of H.8. f0as nicceflary, fo2 othertvife the Patentees of the Wing bes
ing Lapspeople, and not capable of au App2opiation, they cannat have
it but by fpeciall probifiory by Adt of Pacliament, but any man may
bolo Land difcharged of Lrkhes. |
yBut it wiap be again objecten, that in the fame Parliament an Ad
foas mase to rebive tempozall Libertics, P2ibilevges, and Franchifes
of 9Ponateries , and therefoze all thole had been loff 1€ bad not been
fo3 this Dtatute, . and Dpzitnall paiviledges are nof rebibed by the Dtar
fufe, and therefoe they are gone. ' o
qrhe realon of making of this Aet Was, becaule vibers priviledges
fwhich thep hav, asBona & Catalla Fellonum &c. toere erting by the acs
ceffion to the Croton, and thevefoze tt was nece@avy to revive them, but
if the Statute hao not been mave yet hall the Wing have all thole Pais
vilenges ohich were not epting, as Parks, Chales, Wavrens, IPars
kets, Fairs,&c. ' ' |
Ano that this priviledge is giten o the Wing may be p20bed by a Po-
bilo in the Statute, Wwhereby it s probived, that all paivilcdges of Dan.
duaries befoze nfed o2 claimed in honfes, o2 othber places comumonly.cals
i¢p ©.Johns Hold, aub all other Danduarics befoje ufed and appegtatm
ing to the fatd Bolpitall hall be vt and of gﬁnne cffedt, toberghy it ag
pea

Z.Obie&d

Anfwee,
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4.0bject. ~

Anfwer,

pears, that i that Provifo hav not been made the paiviledge of Danduas
vies bav been tn the Jing and bhis Patenters, n the (ame 9Pannoy as
bav been uled befole the diolution, and that by fozce cf this too2n Privis
ledge, andyet this paitilevge of Danduary does nof concern the Land
as difcharge of payment of Zopthes dotb. .

y5ut i€ map be again obfetted, that the Sfafute of the 31. FL 8. bath
an eppaefe clanfe fop difcharge of the papment of Tythes, Wwhich necns
£ not £o habe been if the generall 00203 twould have fered.

3 anfwet that there twere too realons fo put this Claule tato the faip
@tatute. 1. 0o inguce purchalecs to bup the faid Land,ans ata greater
pite. 2. FFopthe infinite manners and means of pifcharge Wbich the
Abbots ban, (o that it twould be bery hard fo2 Purchalers to knoto them,
and this appears in Coke. Rep. 2. W5ithop of Canterburies Cale; butin
pur Cale the means {s verp Wwell knoton, and therefoze fuch claule fwas
nof neceflary.

And as to the fecond point, I concettve that the clanfe fo2 dilchavge of
the papment of Cvthes doth extend fo the polle@ion of this Pposp, and
pef 3 do agree that their Wands are given tothe Wing nof by the SHtas
tute of 3 1. of H.8. but by the 33. of H. 8. Ano to pzobe this, the Deatute
of 31.H.8. ooes extend to all Abbies, Pspozies, Volpitalls | and other
RKeligious and Cecleta®icall boules, and this P2pop was RKeligions
and Cecleftatticall, fo2 they vowed Dbedience and Chaftity; and the
cafe in the27.H.8,16. inthe cale of Martin Dockwray, fobere i€ is ols
pen that FFepers ave bead perfons tn the Lato, be they of an Abby o anp
otber JP2pozy, and that appeares by the Dtatute of 32, of H. 8. of their
oiffolution, by tebich it is enaded that the Frvers hall fue and be fucd
by their paoper vames, and that they Mall bave fuch caparities, libers
ties, and (reedomes as twere Giben 9 other Religious perfons in an Ag

atthe el Sefion of this Pacliament.

 Anp infuctber pioof bereof, Dibers Wedozies fwere appiopiiate fo
:b:m,t%nn tﬂgptb:s %bmggitn tb;mn,)bs;n;&bep enjoped thent, and the Stq,
ute gives them o the Fing; v which tf dBoes appear that they fv
ligious and Cecleffatticall, ppear that they were e,

JBut it map be liketwile objeded, that the Dtatute of the 31. of H, 8,
poeg nof difcharge Chantertes, 03 Colledge lands giben fo Wing Ed-
ward ¢he €icth, of Lpthes.

3 anfioer, Z0hat the vealon of that is, that becaule Colledges,althougy

. . they oere Eeclefiafticall, vef,they tweve not regular. And Coke 2.Rep.

" 48.B. but the FFaversof @, John of Jerufalem twere Ceclefafticall and

Regular.
Aud it ts nof inconbenient that the Wing and bis Patenters
have the benefit of the clauleofthe Statute of 3 1. of Hig in tbnreallggilzg

. given to the Bing by the Dtatufe of the 32. of H. 8. as the Htatute of A-

&on Burnell does povive, * that if the Crteader npon g St '
chant does ¢rfend the Aands too bigh, they Mall anllgm‘eti rﬁsatt: fﬁgj@ égi
nufee, and the Bfatute of 23.H.8. voes 0202t a netw fozn of Recognisance
to be taken befoze any of the cheif Juilices, pet the Contifee Mail have
the faid benefit of the Statufe of AGon Burnell, altbough it was manve
theo bunden pears befoze the other Dfatute, Ano fop Authosity inthis
point, Dyer 277, Lhe Payoz of S Johns of Jerufalem, with tﬁé ﬁrtem
tio 02 thoee pears befoze the diffolution did nwke a Leale of a GPanno;
foz pears, Which Leflee div pap Lothes to the Chureh of Rochefter
piopaietary, ans after the difolution the }ing vid Gant the revertion

of
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of the 9D 1anoy fo oive Stathome anv to big Weirs, in fuch ample manner
as e 12p03 hav the lawe, 8. the A eale boes erpire, 3 be and bis heirs
vaving the dBannoz in thelr otwn polfelion fal be bifcharged of Lythes ¢
gauot, tas the quetbion in Chancery, and on confiveration ban of the
Statate of the 31. o H.8. cap. 13. i€ leemed by the Losd $eeper San-
ders, Soathcott, and Dyer, that they bg pifcharged untill they let the
(ame out to ofhers to Farm. A
4o Pafcha 11.Jac. tn the Conmon Pleas, in the cafe of Weney, this
cale pid come into quettion, and argued by Coke, Warburton, Winch,
and Nicholls, and they were pibtved in theic Dpinions,

Saturday the {ixth day of Fuse, in the ninth year of the
Reign of King €barles : Between Francis Town-
ley E{quire Plaintiff, Edward Sherborne, Execu-
tor of Richard Mountford decealed, Executor of
Thomas Challoner deceafed, Defendant.

W pon hearing and vebating of the matter, as well on fhe fiffeenth as
the eighteentd of June laff, the Court being adiffed with dBr. Jultice
Hutton, anp $Br. Jutkice Jones, npon the Plaintiffs WBill of Kevietw o3
the reviving and veverfall.of a Decree mave th 8 Canfe Wheyein the
fain Richard Mpuaﬁfwd pecealed, Crecutoz of Thomas Challoner fwas
Platatiff againik the noww Plaintiff, and Thomas Fofter Clauire, coms
cerning the fumme of one thonfand feben Hunded pounds, raifed out of
the Rents and Paofits of certain Lanos and Lenements in Linked, Ar-
dingley, and Worth tn the County of Suffex, in truf fop tbe;f_ai,n Thomas
Challoner puring bis Pinmity, ano which the notw Plaintict by the
Decree of this Court Wwas to pay in cafe the fais Fofter Houlo fail to pay
the fame : feberall matters were offered by the Platntifts Councell fo2
the veberfall of the faip Decree, as namely, that the noww Plaintiff was
pecrecd o pay the fumme of one thoaland (eben hunnged pounds as rais
(ed ouf of the peofits of the Infants Lanog fettled upon an acconnt mave
up by the {aid Forfter, with the (aio Thomas Challoner the ¥nfant, after
be cante o age, Whereto the Plaintiff Townley wag neither party noz
paiby, nop eber confented noy ought (s be bound thereby. And feconds
1y, that the faid Plaintiff is by thelaid Decree made Ipableto the pay.
went of all the profits raifen out of the (ald Infants Clate, Whereas be
neter veceived anypiofits af all, and although be gave (ome Acquits
tunces, vet the fame weve onely fop the three frE balf veares, and ng
mole, and twere but fo ballance an acconnt, fhe monizs pisburled as
mounting to as much as the Recetpts, and there being thaee oftber_Cos
truftees toith bimy, the Plaintiffs Councell conceived that be ought nat
to be charged with moze then be himflelf veceiten, efpecially foztyaf the
other pacties trufed, and toho receited the piofits Were, 03 were vepus
ted to be, men of ability,ans refponfible. Lonching which 1afk poin,be-
ing that whereon the Platntiffs Ccuncell chisflpthiifted fop the reters
fall of the Caid Mecree as againft the now Plaintiff; It appearcd unto
this Court, that Challoner Father of Thomas the Infant, did berefofose
make a Leafle of the aid Lands to one Weeks o2 five and thirty yeaves,
ano afterfoards corbeyed atvay the eberfon fo Thomas Challoner bis
s320tber, ano after the Death of Francis (accopding fo an Aivard mave
betiveen the (aid Weeks and Thomas Géxgl'loner the Waother, mb%:aii
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wWncle to Thomas the Fnfant) the Leale of veand tbf'trtn years, and fhe
Reberiion in Fee-fimple were to be alligned to patfies trufien by the
fzin Weeks; and one Batbara Challoner, $Dother of the fatd Fnfant, and
by the (aid Thomas the Tncle, the Leale to be tntrufl fop Weeks foz life,
the remainper to Barbara foz life, the vemainver to Thomas the Infant,
and the reberfon in fee to be tn fraff fo2 the faip Thomasthe Infant.
JBut upon the limitation oz Convition that the faiv Thomas the Infant
when Yo came of age Mould make fome alavance to Thomas the Tncle
accozning to the Foard, Wwherein ifhe failed, then the trul lintirato
bim Monld ceale, and the Truffecs thould be feifed fo2 Thvumas the
Tatle.  In purluance whereof the now Platntiff aud the (o Forfter
were (ruften together ith one Langworth anv’Lovell fo tuke the CRate
inthe Leafe, and oid take an AMignment thereof from Wecks the 12th,
of June,9 Jacobi: QAudall the Truffecs fealed the Counicrpavt, and
the fame dayp the noip Plaintiff and Forfter aligned thciv moyity v the
fain Leale to one 9Pr. Peacock and Robert Forfter, e mere nof privy
no3 acquatnted theretvith,and on the thicteenth of June,the ninth of Jing
James, the fatd Thomas Challoner the UWncle palicd ober the Tnberifance
to the now PPlaintiff anp Thomas Forfter, fwheveby it was ractable that
the faid AMignment mave by the now Plaintiff and Thomas Forfter, of
their tnfereft in the moyity of the Leale, Wwas to keep the fame from bes
ing extinguifhed. After which alurance fo made, Weeks, during bis
life, and Barbara after him duving bev life received the pofits of the
faid Lanes, and Barbara ifv the yeat of our Lo 1614. dyed., And €
appeared that (con after the death of the aid Barbara, viz. 23. of March,
12.Jacobi, Langworth one of the Zruffees of the Leale being vesv,
Whereby bis intereft in the moyety (urbived in Lovell,tbat Thomas Chal-
loner the Wncle p2ocured the fato Lovell fo affign over bis infereft in the
faid Ueale , fothe (aip Thomas Challoner the Tnele, Ivable fo the faid
truft, as by a Copy of the AMignment nofw read appeared. fAnd i€ aps
peared by the confeffion of the nofp Platntiff, andby bis anfivcr fo the
foamer A5ilL, and by the Acquittances nciv produced that the notn Plains
£iff joynico With the faid Thomas Forfter in giting acquittances fop the
thaee firfk half pears Kenets, buf i€ did not appear that he ever receibed
any after, 02 gave anp moze Acquitfances, but it doth appeare bypthe
p200fs, that the fatv Thonias Challoner the Wncle, 1oho bad the AMigne
mient from Lovell, did receibe the RKents of the Lenants, and papd the
tamie ovet to the faid Thomas Forfter, and that when the Infant came of
age, be called the (aid Thomas Forfter, and Thomas the Tincle to an acs
count, ang that they vid account : And that the faid Thomas Forfter dip
then veliber bim a Wook of account, Which the Defendant notw podus
ced in Conet, by Wwhich it did appear, thatfes the thaee firlk balf years
the Wents were veceived by the fais Thomas the Tacle, and by bim
paio to the noto Platntid, and the faip Thomas Forfter fo3 the ufe of the
Jufant, but fozall the fublequent time the fame Wweve veceited by the
faid Thomas Chalioner the Wncle, and by bint patd to the (atdo Thomas
Forfter alone, inbo {as as not note denyed) Wwas at the time of fuch
veceifs generally taken fo be of great ability and relponlable, ss (€ alfn
appeaved by the paoofs, that the (aid Infant after be came of age, banp
peclared the faid Thomas Forfter to be his Mebtog, and viv by his il
read tn Court,give the faid fumme of one thoufand Rben bunved pounvs
to the aid Mountford as a Debt cteing by the faiv Thomas Fosfter foles
1% not mentioning the nete Plaintift. Wpon.atl which this Court was
fullp fatisfied, that the not Plintiff veceied no penny of profits

affer
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after the thaee firf balf vears : but whether be ought fo be charged
with all that the faid Thomas Forfter receibe, betng a Costrufiee with
bim, tn refped the (aid Forfter i3 now declined in bis Cate (asis
sonceiven) this Court fometwhat doubten: and although a prefivent
1835 poduced, wheretn this Court had charged pacties trufted but ones
1y accouing o thetr feberal and refpectibe recetts, and not one o3 the
sther; yet inrelped the efenvants Conncel sppolen thefame, alledgs
ing many prefidents to be on the other five, and the Lo2d Teepet cons
ceived the cale fo be of great conlequente, an>thought not fit to vefers
mine the fame fuddenly, butfo adbife thereof, and ocfived the Lods
the Juoges alfiffance to take the fame inta their fevious confivcrations,
anDd to alfif him with their avbice therein, Wwhcreby fome courle might
be fettlen that parties frnffed might not be too wmuch punifhed, Lo €
lguuln pifhearten men fo take anp fraf, Wwhich would be inconvenient
on the one fids ; no2 that fos much liberty Hould be given te pavties
truffen, 1eff they Mould be emboloened o bzeak the truld impoled on
them, and fobe as much paejudicial on the other Goe. Anb the Aozn
Tiecper, and the Logos the Judges alfifants afterivards conferring
together, and upon matuve veliberation concerning the cafe, to be of
great tmpostance, HisY.020Mip was pleaicd to calt unto bim alfo 99;.
JFultice Crook, 9B2. Fukice Barcley, and 993. Julkice Crawley, o3
theiv afifance allo in the fame ; and appointed paefivents to be looked
oter, a3 well in this, as in other Courty, if any tould be found touchs
ing the point in queffion ; whereupon febeval prefivefits weve pos
pnced befoze them, fome (u this Couct, anv feme in the Court of
Warvs, tohere pavties frulled mere chargeable onely accoading to their
feberal and velpedive veceits, and nof one fo anliver fop-the other ; but
1o pefivent on the contrary was povuced ;o them. TWhercupon bis
1L o20{bip, alter long and mature nettbzrattqn on the cafe, ano ferious
anbice with all the faid Jupges, dio this day tw open Tourt declare the
refolution of bis Lozofhip and the faid Judges: hat twohere Lanos 03
1 eales foere conbeyed o 0o 02 woze upon fruf, and one of them tes
cefves all o3 the moft part of the profits, and affer vyeth o2 vecayeth
in bis Gate, his Cotruffees hall not be charged, o2 be compelled in
this Court, foanfiver {02 the rcteitﬁ{ of bimt {o Dying o3 decaped, une
lefs fome purchafle, fraud o2 ebil dealing appear to have been in them
to paefunice their truf; fo2 they being by Lot Jopntenants o) Lev
nants in comman, ebery one by Lamw may receive either alto; as much
of the pofits as he can come by ¢ Anod it betng the cale of mofk men in
thele Bays, that their perfonal CHates donof fuffice fo pay theit pebts,
paefer theiv chilozen, and pecfoznn thetr TWills, they are eafozced (8
truft theiv friends with fome part of thetr veal Clate, to-make up the
fanie, eitber by the Cale, 03 perception of paofits : and if fuch of thefe
friends, tobo catrp themfelves Withont fraud, Hould be ehavgeable
out of their own CHates o3 the faults and veficiencies of their Cos
trufiees, who were not nominated by them, few men wonld uasevtake
any fuch trnf.  And i€ two CSrecutors be, and one of them fwaffe
all, oa any part of the CEate, the Devgﬁavxt BHall by Lato charge
bim onely, anv not bis Cosepecutoy ¢ and in that cale, Equitas fequitur
Legem, there baving been mang paefivents refolved tn this Court,
that one Grecutol fhall not anfier no3 be sharged o2 the aet o3 defanlt
of bis companion. Anv it i no byeach of frulk, to permit one of the
truftees to receive all o3 the moft part of the paofits,it falling cut many
times that fome of the Lruftees Hbe far from the Lands,and are pttxt tg
T
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truff out of other tefpeds then to be troubled with fhe receit of
the paofits. 1But his Woofhip and the faid Judges were of opinion,
that if to Cruffees tvere, and one of them Without Wwavvant of
the pavty that trutteth him, 02 of a Court of Tquity, alfignetdh His
Citate, and the Affignee voth receive the paofits, and becometh
nonfolvent, be that mave the Alfignment MHall anltver it fo2 bim,
but the othets nziginal Lrufiee Mall anfwer for o meze fhen what
be receiveth himfelf, becanfe the Alfign cometh not tw by bim, o3
bis affent 03 appointment ¢ and that in cale, tf the oigtnal Lruftee,
that did not make the Alfgnment, veceive the wbole pofits . anp
become nonqfolbent, neither the Alfignos noy the Alfignee hall be
anitoerable fo3 them: and if an Dbligation be made <o v in
truff, and one of them veleale the twhole debt, as by law be may, this
fMall not charge bis companton fop any part: and albeif in- all pres
fumption this cale bath often bappened; yef no prefiveat bath been
paoduced to bis Lozdthip 02 the FJudges, that in any (uch Cale the
Costruftee bath been chargen fop the ad 02 fault of bis companion :
and therefoze 1€ is fo be prefumed, that the current ano clear opis
nion bath gone, that be is not to be charged (it baving nof fill of
late been biought in quettion) ina cafe that by all likelyhood bath
frequently happened. Wut bis Lonfhip and fhe (2ip Juvges i res
folve , that if upon the proofs 02 civcumBEances the Court be (atifs
fiev, that there be Dolus malus, o3 any ebil padice, fraud o3 i1
intent tn-himdbat permitted bis companion to receive the whole.
paofits , be map be chargen though be received nothing) ~dAno pig
3L o30fhip and the (aid Judges vid veclave, that in this particulae Cale,
thep 0id not finde any material paoof againft 9P2. Townley, to make
bis cafe twozle then the general cafe afozefain, but rather better (er,
cept onely fo2 the thaee balf years Rent, tobich be jopnen in acs
quittance- Wity 9. Forfter; fo3 the veceit of the paofits alone by
g9y, Forfter is. no baeach of truff in 992, Townley: anp 9p2. Chal-
loner, toben be came of full age, fook 9P2. Forfter fo; his Debegy.
And therefore it is ordered and decreed, Zhat (o muck of the fain
Decree as chargeth 992. Townley with any moze of the paofits
then fhe thaee balf pears, fo2 thich be jopned in acquittance hall -
be teverlen: but as fo3 thofe thace balf vears puofits, if the fame
Iogre nof bvisburfed o2 imploped fol the ule of 99 Challoner
then fo2 fo much thereof as bath not been (o disburfed oy implop:
eD, the faids Complainant 992. Townley cught fo be anfwersbie
and the Defenant may call the Plainti® befoze 992. Page, one of
fhe 9Patters of this Court, o auwditc the account touching thefe
thiee balf yeavs, if any diffevence be thereabouts. Qnp lattly, itis
ozdered, that the Kecognizances given on the Plaintifts pavt tB pers
foom the Diver of this Cout, be vifchargen. ?

Trinic.
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IJB an Adion of Debf on a Wond of 1ool. mave the 23 of April
1610. e Mefendant semands Oyer of the Dbligation and Couy
difion, which twas, That if the Defendant did perform all and évery
fuch Article and Articles of Agreement, and every pa:cei and particu-
lar point thereof, being dated the day of this Obiigation taken between
the Defendant and Plaintiff, with the confent of both parties, concluded
and agreed upon, and fealed with the feal of the Defendant, thac then
the Oligation to be voyd. nb be demanned alfo Oyer of the Sitticles,
which were as followweth. ‘

Memorandum, Tt is agreed between the Deferidant of the one part,
and the Plaintiff of the other part; and the Défendant doth con-
defcend and agree for him, his Heirs, Executors, Adminift. &c.

~ with the Plaintiff, his Heirs, Execurors, &c. in manner and form

~ following. ' “

" Impr. The Defendant, for him, his Heirs, &c. doth demife, fet, and I
to farm let, to the Plaintiff, his Heirs, Executors, &c. the Mannor-houfe; )
or Meffuage, ca'led @otodlep Ball, with dll the Lands which were fome-
times in the Tenure of Keynold Hotvdley, with all the appurteriances
thereunto belonging, being in great @otdley in theParith of Cholens
oine in the County of @alop. T ]
 Item, The Defendant is to make's Leafe of the faid Mannor for term 2,
of threelives, to the Plaintiff or his Affigns, and they to enter after the
expiration of fuch Leafe or Leafes as dre lawfully made by Fshu Ditodley,
if any be. ’ o ~ ' '

Iuym, If there beany Leale or lawful bargain made théreof, .that then 3.

at the expiration thereof the Plaintiff is to nominate the names of three
fuch perfons as fhall be exprefled in che aforefaid Leafe, which is to be
made to the faid Plaintiff by the faid Defendant. ' X

dtem, If therebenone made thereof, that then the Plaintiff is to 4.

enter upon the faid Mannor at the Anunciation, 1612. : ‘
Item, The Plaintiff is to have and enjoy the fame, paying yearly, 5.
during the threelives, for, and according to the Rent it was fet for, in
the time of the Father of Xobn @otopley.

Itém, The Plaintiff is to pay the Defendant, whenthe faid Plain- ~ 6.
tiff or his Afsigns (hall enter upon the faid Mannor, zol. fora fine,

Item, TheDefendant may at any time, fo long as he is unmarryed, re- 7.
fort unto the faid Manror, at fuch time as the Plaintiff (ball inhabit chere,
or have the profit thereof, and finde good entertdinment, for himfelf,
his boy, and his horfe. - : ,

Item, The Defendant is to deliver the faid houfe to the Plaintiff, with 8.
all the appurténances thereto belonging, or in any wife appértdining,
Tenantable and in good repdir. f T D

Item, The Defendant is to make as good a Leafe, as can be devifed by 9.
Councel, unto the Plaintiff and his Afsigns. et

Anb the Defendant pleaven perfopmance of thefe Articles.” "™ preg.
fLbe JPlaintiff vib teply, that the (aiv 23 of April, 1610. there ivag Replication,
not any Demile made by the (1id John Sowdley of the faid Panrioy
boule, and of the houles callen Sowdley Hall, and of the Lanp Latelp
1n the Lenure of the afozefaid Reynold Sowdley : anv that the Plaine
) fiff,
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) Anfwer,

tiff, fince the making of the (aib Articles, viz. o Maii 10 facob. at
geeat Sowdley afozefaid, vid vequire the Mefendant to make a Leale
of the faip PPannozboule and boules, wwith the afogefaid Lany, late
irwthe @enure of the faid Reynold Sowdley, (cituate i great Sowdley
afozefain, in the JPavith atozefaiv, and in'the County afozefaid, foone
Walter Welden, Thomas Welden, and John Welden, fo3 fheit lites,
accoving tothe effed of the faid Avticles: anvthat the (atd Walter,
Thomas, and John, wete there and then reavy to accept of the (aip Des
mile of the psemifles of the Defendant, and et the Defendant did
refufe to make the (aid Demife of the premifles to the faid Walter,
Thomas,and John. o
Tpon which the Defendant devmurred in Laty, :

And 3 conceive that the Plaintitf ought to habe Judament.

Qb 6T, to anfwer the Dbfections that are mave againf the Plains
(i€ uponthe drticles.

That the Leale ougbt to habe been mave fo the Plainti bimflelf
fo2 thaee 1ibes, and not fo any ofhet.

3 anfiver, Lhe ozds ave platn, €hat the Leale Mall be mave o
the Plaintiff 02 his AMigns tnthe diffundive : and therefoze i isin
bis electfon eitber fo take the Weale to Pimlelf fo2 thiee lives, o3 fo take
it to bis AMignsfoz thaee lives; and o Moulvit be, if the Woyds fuere
fo the Plaintiff and Yis Alfigns, as it isrefolved in the Comment.
fol. 288. Chapman againff Dalton: fhere a man vid let LLany fo anos
ther, and did cobenant at the end of fhe fevm, to make fuch anotber
eale tothe Lellce and his Alfigns ; the Lelee mave bis Crecuto,
anv opes ; and the Crecutoy does make bis Crecutoy, and dyes : and
there it Was apjudged, that the Leale ought to be mane fo thy Erecutoz
of the Crecutoy, o3 be isthe Alfignee tnilaw fo the fir geatoy ¢
and the o [and3 Mall be taken o3 the o0 [or] and there it is
clearly agreed, that i€ the Lelee bad named any in bis lifetime to
take the fatp Leafe, it onght to be mave fobim : and o (as it isthere
faiv) if 3 be obliged to make a feoffment €o you o2 your Affigns, fuch
as pou name to take the feoffment, are your Alfigns {ndecd s and fo
in our Cale, thefe thaee perlons named by the Plaintiff are bis A0
figns, tobom the Leale ougbt fo be mave, 21 Ed. 3. 20.

The other Dbfection is, that the Leflee named by the Plaintie
ought o be ready upen the Lano fo fake the Leale; €02 a Leale fop
life cannof be made off the Land.

4 anfiver, Zbat ohen a man is bound to infeoff the Dbligee, any
notime is limited, be onghf to do this upon vequett, 27 H. 8.6. B, anp
the fame LLato of afeoffment upen condition to resinfeoff him, 44 Ed.
3.9, 14H.8.21. 18 Aflif. 18. 17 Afif, 20. but yetthe Dblige; at
Et’skperﬂ ought fo 0o i€ during bis life, othbertvife the condition is

Joken. '

@0 tn our Cale, thePlaintiff ought el fo require the MDefenvant
to make the Leale, and this of neceffity ought fo be vone twhere be can
fiude the Defenvant, fop {t is impolfible to o it on the Land, unlels
the Defendant be there, and the Plaintiff cannet compel him to be
there : IWut when the Plaintift hath mave his coquett, the next adien
is then to be done by the Mefendant; and therefoze be ought to go to
fhe Lanw, and to be vready there to make the dealc. And in the22 Ed.
4- 43+ A.isbound o B. on condition that C. Mall infeoff B. by fucha
oap, and 1o fheto that C. tas there veavy on the Land, and B. as not
theve to vetetbe the Feoffment s and there it Was arguen, whetper the

{Tue



Allen againf - 41
Wedgwood.S

ifue Mould be, upon the being of C. dpon the Land Wwho oughf fo
make the Leale,02 of B. twoho was to take the Leafe; and in fine it foag
avfudged, that the tfue Heuld be, whether C. mwere there 03 not 2 fop
be ought o be there, 02 elfe the Aond twas fopfetf, %o that the Der
fenvant upon requeft ought fo go fo the Land, and there fo atfend a
convenient time to make the Cate; and then if the perlons namen
bo nof come thither, Ye is exculed ; but when he gees not tothe Larw,
buf boes utterly vefule o make the Cate, if is fo no purpole foz the
difigns tocome fothe Wann: and admitting the La would enfojse
them to atfend there, then I demand ho long thep ought £o atfend 2
€02 in all places where the aftenpance of one is vequired tn a place cers
%tn by the Law, the time of bis attenvance is limifed, 18 and 19 Eliz.
yer 354. '
4Lhe thiro Dbjedion s, that the Acticle fop making of the Leale, 3.0bjed.
is fo make a Leale of the fain PPannoy, whereas no 9Panno is mentis
~oned befo2e ;- and the roquetE 18, tomake a Leale of the houles and of
the Lany, lafe tn the Lennre 6f -Randoiph Sowdley.
Lo this I anliver, Lhat the Demile inthe vt Article, is of the Anfwer.
gPannocz-houle ano all the Lands, which were tn the Lennre of Ran-
dolph Sowdley, withall the appurtenances thereto belonging ; then
when be agrees to make a Leale of the falo Pannoy, it Hall be infends
o the Pannol mentioned befoze : and although it be not inverify a
gpannos, yef tn veputation i€ mayp be a @annoz, and that is enough to
make (€ fo be put in the agreement. 32.H. 6. 39. a. Wwhere one pleaned
a Feoffment of eight Asres of Land by the name of £he Patinoz of D.
ane avfudged by the Court tobe & good Feoffment, althonugh the acres
Ywere nof fef foxth : and tnthe 270f H. 6. 2. a Ploughdand map pars.
by the name of & 9Pannoy. S .
arbe vequelf {5 mave foo lafe, fo3 the fime limited fo enter is the 4.0Objed.
Anunciation, 1612, and fhe vequefl is not@ntil the ninth of June negt
aftet, ano fhat is too late; fo2 the Lefloz ought to have 20l fineups
on the entry and making of the Leale, and therefole the requeft onght
to be made at the time that the entry as to be mave : and fop that purs
pole Andrews Cafle, and fhe Lngd Cromwels Cale in %L: Cooks Rep.
were cited. Lo which Dbjedion Cook anp all the Court div feem to
incline. .
yput ¥ conceive that the vequeft i3 mave in good time enough, fo; Anfwer.,
two WKealons, Co
aChe ClEate here is to be mave by the Defenvant ; and althongh be be 1.
not bonnd to do it without reque®, yet may be Do if, 02 at leaft he may
offer fo vo if, Without any vequelf : and thevefoze if there be any lofs
n the not doing of i€, tf is bis oton faunlt, beranfe be vid not offer to
make the Cate, and i8 not the Plaintifts fanlt, andif be had offeren
tomake the CHate, and the Plaintif hav vefuled, be han been ey
culed.
And therefoze fhe vule s given in the Lo2d Cromwels Cale afozes
faip, that tben a oman 02 a Saantee npon condition is fo make an
G{tate to the Grantoy, and no time is limited, be bath time fo3 his
life, unlels the pavte who {s to have the Ckate vo halen i by requett.:
but {f an avbotolon be granted on fuch condition, the Wegrant sught to
to be befoze the Chuvch becomes bopd ¢ (o, if the convition be to grant
1Kent papable at certatn vaps, the Gzant ought €obe befoze any vay of
yapment ; 103 otherivile be thall lofe the 1Pselfentation, and the Went
which Will incuv befoze the Tiant mg;eo Ansin the 14 Ed. 3. Deb‘sr.
138,
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138. In a Pebt upoa a Wond, the Defennant pleaded the Convition,
viz. SChat if Ye granted tivelve marks ent; the Wond Houln be voyd,
and demanved Jupgment, €. becaule no thine Was limited , fo that he
might Do it when be wonld; and faip, that he was aliways ready fo
grant the twelbe marks Rent : and becaule be semureed nof, ilue Was
jopied, gC.

maf‘tbfs not making reque® Mall be any damage fo the Plaintif,
it mutt be becanle the Defenvant fuffers lofs by i€, &sin the cales

abobe cited; but tu this cale the Defenvant hath the fame remedyp {02

the 20l although no Clate be mave, as he Hould bave bad if the
CEate hav been mave ; fo3 by the fourth-Areicle ic is agreed, that if
there be no Ctate mavg of the dand, the Plainti€ Mall enfer at the
Anunciation, 1612, And ¥ concetbe that this papment ought to be
mave af the time limited fo the entry, fop if i8 & mufual agreement
that voth binve both parties : awd thevefoze if lies nof in the potwer of
the Plaintiff, fo3 bis tvant of enfry, to defeat the Defendant of bis
201, agreed to be papd to bim : but-Sehen he enters, it M1l be intends
ep that be entered when it Was agreed Ge MHowly enter, viz. at the
Anunciation, 1613, Anv if be pavd it not then, the Mefendant might
bave hav bis-Adion of Covenant, twbether any deale Wwere nade o)
not. 4nd in @ir And ew Corbets €ale, Cook.Rep. 4. 81. cerfain
Land 5 debifed to A. B. until Beol. pound be levyed, that is until
{f way be lebyev : and fotn cafe of a Leale o3 limitation of a ule ; fo2
otherwife it Hould be tn thew.powwer to bold ont the Leflo2 (o2 ebher :
and fo in cale of an Elegit upou the Sfatute of Weftm. the 2. cap. 18.

anb of Retinug (o3 the dDonble value of a gPaveiage bp the Dtatnte of
Merton, cap.6.: Fits NI

And the whole Conct was of Dpinion, that the requelt came foo
late : whereupon they were of :Ppindori to give Juogment againgk
the Plaintif : but I prave, thatthe Plaintif might vifcontinue bis
founit, which was granted. Ce

Michaelmas, 13 Jacob. ‘S:malman, Plaintiff, againft
John Agborrow and Edmund Agborrow, De-
fcndantg._

Ija an Aaion of Lrelpals ; fop that the Mefenvants, the- 13 Maii,
13 Jacob. fiy Peifers of the Plaintif of the pyce of 201 at
Dodenbam , in a place callen Well-Marth, oid take, chafe, and d2ite

atoy tothe damage of 10). &c.

Lhe Defenvants to all, except the chafing, viv pleav Lot guilty.”

And as fo the chafing, they faiv that the place ! rz,g?. ig,f.ﬁ'ﬂg at
the time wheretn, §¢. Was the Freehold of one Francis Aghorrow, and
fo i fufhifie as bis (ervants, fo; damage.fealant, ge. ,

Lhe Plainti replped, that befoze the faiv Francis Agborrow
bav any thing, gc. the Dean and Chapter of the Cathedial of Sf.
Mary the Ticgin, in Worcefter, tvere feifed in fop of the 9panno;
of Aukerden and Dodenham , whereof the place where, gc. i8, and
at the ttme wheveof, ¢c. was pavcel, gc. And that the 25 of Novem- -
ber, 10 Elizab. the faid Pean ans Thapter | by thefr Inventure,
i Demile the faiv Banncy to ‘William Agborrow , and Jane big
Qmife, and to the fad Francis Agborrow foa their libes: @Ano
that - the. 20 Febru. 39 Elizab.”"William Agborrow dyed feifens

am
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and that the 21. of Decemb,3 9.Eliz. fane vio marcy wifh Robert Haw-
kins. QAud that the 2¢.Febr.q0.Eliz.Robert Hawkins, , and the faip Jane
by their Inventave 0id demile the faid IPanno; to William Hawkins and
William Heaven fo; figtp ears from the date, &c. ifthe faid Jane and
Francis Agborrow 0 etther of them hould fo long live, readzing tiugnty
pounds vent , anv that the 25. of Mar.13.Jac, William Hawkins anp Wil-
liam Heaven pib grant theiv C®ate to the Plaintiet, whereby be wags
pollefed ano put in bhis Cattel there to grale, which were there untill the
g!)zfennant tock them atoay,&c, And div aber the life of Francis Ag-
orrow.
e Defendants refopn anv fap, that the faid Jane vid die the 14.0f Rejoynder;
Mar.12,Jac, andthaf Franck Agborrow nid bold binilelf in, &c. Per jus
accrefendi. '
TWpon tobich the Plaintif pemurred indatw, - _
A man and & woman are Jopntstenants fop iife, the woman masrtes, The Cafe.
the Pusbano and TWife by Javenture do let theiv movety fo2 vears, rems
ping Went, and after the Woman vies. R
dnd the queftion Was, whether the furbiving Jopntsfenant conlp av
Boin this I eales
o Ano 9 conceive be cannst,
“Ano fop the Argument of this Cale, 3 Hhall oblerne thele (o things
thereot. - R
’ hat if the woman who mave this Leale Hav been fole at the time of
the making, this Leale bad been good during ber life, and the life of
her Companion the afber Fopnt.tenant. S “
hat this Aeale being made by the Pusbans and TWife, 18 not vofy, 1L
but, boivable. L . )
And as tothe firtt Poiat, Littleton fol. 63, ann 64. (aies, that if two 1. Pare:
Fopntstenants in Ffee be, and one grants a Rent.charge any dies, the
Suroivey Hall holo the Land difcharged; but if one makes a Leale fop
pears and vies, the Leale {6 good againt the Dugbivoz : and tn Hales
Cafe in the Comment, If tivo Fopnt-Lenants be fo2 pears, ansone of
thers dozs graut £o LS. that tf e papes tieenty pounvsat Michaelmas e
thall bate bis moyety, and the Gantoy bies, and I.S. voes pap the mos
ney, vef Gel! not he have the Land, becanle the Condition precedes the
Croate, butif he make a Leale fo2 yeares to commence af a day tocome,’
anp dies beicze theday, vet is the Leale good againtt the Hurvive; : anp
fo in Trin.37.El., Harbury and Bartons Cale. Z0iwo Zopnt.Lenants are 03
life, awnd sne lets his moyety fo) vears o commence affer bis veath, andy:
dies, and agreed to be a geod Heale againff the Durbivey ¢ foz as Lit--
von faith, every Jopnt.fenant is feiled Per my & per tout, ano hath an
C &ate i one moyetynot only 02 bis olon life, 02 bis obon time, butals
{o foz the time and life of bis Companion, and therefoze cvery Cate
mabe by bim {s good foga moyety fo long as the CEate of himlelf aud
bis Companion continues, but a Rentscharge Hall not bind Bis Comis
panion, becaufe be claimes by the firf® Convepance which is above his
Cowparions Clate. , : N
20 as to the fecond point, i€ {8 cleer that tohen Vushand ano T ife
makie 3 Freoffuient in Fee, 07 a Leale £o2 years of the Landof the TWife
rensziac Renf, the Tife after the death of her Pusband may accept
the :Ken, ano make the Leale good; asin 26,H. 8. 2. the cafe of the
Freoffment 18 agreed, andif n Woman affer the death of her Pusband
ooes cccep? the Went , fhe Ballbe barvedtna Cuiin vita, st H.7.13.
15.Ed.4.17.an0 Dyer 91.B, igus{léano and TWife make a Leale fop wa‘rf .
2 )

I.'

2. Part.
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 yufEfne feverall TW2its of Dum fuit infra atatem, becanle that ¢
- oftheir Action is their nonage, tohich is feberall, foa ethat the ¢

by Snventare, andthe Busband dips, and.e accepts the Kent, fe fall

be pound thereby and Mall not avoidfhe Leales L ,
be mﬂongbieb two things being (as ¥ couceive) ungueftisnable, if
follotns that this Leale of the tiine of the making thereof, 19 not Loid buf
totvable. Aub therefoze the fole quettion twill be, hotn this Leafle is
potoable, andifitmapbe aboived by the (wbibing Fopnt:fenanf, o0
not 2 o B
Ano 3 conceibe that if is aboivable by'the TWife only,if Me furbive hor
Tysband, and nof by the otber Jognt.tenant, and that fc2 ting teafons.
“Fiv®, WBecaunle the Durvivoy comes in abobe the Leale, and theres
foze cannot - take apbanfage of any imperfedion 0y Defeit fo aboid the
fLeale, 14.Ed.4.1.B. Jfa Feoffment 02 a deakd foytife be'mane to tiue,
and one dies, the other may plead the Cilate tobe mave o him only, o3
Beis nof in by bim that is bean, but by the Feoffoz 02 Lelloy, : and Dy-
er 187.a. oo JopnitLenants fo life, one makes a Leale fo yeares
rendzing Kent, and dies, the Durbitoz Hall not save the Rent. And
if Cenant fo3 life makes a Aeale fo2 pears vending Went, anv furrens
vers to thedefog, fhe elo2 Hall nat hate the Went, forhe s tn by bis
Reverfion which is above the Leale foz years: ano 28, H. 8.96.32. An
Crecuto? had Judgment fo recober a Debt, and died inteffate, Wwheres
upon Aominiffration tg commited toanother, be hall not hase a Scire
facias upsn £his Juvgment, becaufe that be being Aominifratos immes
diatelyp to the Teftator is abovethe vecobery”

" @econdle, Lhere is no paivitybettucen the furviving Fopntstenant
and the Leloz, fo make him aboid the Leale whichis voivable, as ing.
Rep, Whigtinghams cale, 322ibics in blood, as Beir generall 03 fpeciall
fhall aboid a boidable effate mate by the Anceffoy, as if an Infant make
a Freoffment in 3fee, bis Beiv wiad well enter and aboid the Feoffment:
but Paivies in Lab, as Lok by efcheat, ILod ofa Witlawn, o2 Lo2d
fobo enfers fop Poatmain, MHall never fake benefit of the Infancy, bes
canle they ave buf Grapgers. Jn> therefoze if an Infant makea Feoffs
ment in 3ee, and dies itheut Veir, the Feoffment {3 nnabodable,
49.Ed.3.13.6H.4.37.H.5.9.39.H.6,42. Anvas to P;ivies. in Cale,
as Jopnt-fenants, Busbhand and @ ife,Dond?, in Latl,and Donee, Lels
fo3 and Lellee, if is there atlorefoloed, that thep Mall nottake avvan,
tage of Jufancy, unlefle if be in (ome (peciall cales.  Anv thevefaze if
Zenant in Fail within age makes a Feofmentin Fee, and dies with.
out Afue, the Dono MHhall nof enter, contrary o the opinioi of Rick and
Frisby,6.H.4.& 3.becaule that Here is only a Peivity in CHate betiogen
them, and no right voes accrue fo the Dono2 by the death of the Daonee
%o if thoo Joynttenants in Fee be, and one of them being Within age
makes a Feoftment in Free, and dies, the Durvivo; Hall not enter; but
if oo Jopnttenants ithin age bo make a Feofment,one jopnt Kight
rematns tn them, and therefoze if one vics, the Right will furtive, and
the Surbitos wap cnferinall, anvthe fame Law of Tokertne, oz non
fanz memoriz, as it i8 (aid allo in Whittinghams tafe ¢ anp in Fitzberb.
N.B.192.K, 3ftino Jopnttenants toithin age vo alien in Fee, thip

sule

. fo2 the nonage of the
one {3 nof the nonage of the otber. Wut if Wusband and Tife mitb?n

age bo m-ke a_FFeof@nent of the LW ifes land, and the Busbans ape. t
qife Mell Habe a%un; fuit infra. xtatem,’ 14.Ed-3-"i%liﬂi'f:‘1it igfel?a 2:
tatem;6; and 12, H, 7. 18. B. Kelloway : Jn g Formedon by the Aoz
Brookagaintt tbe 3ogv Latimer, ifan Infantooes make a Feoftment,

none
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nene fhall avoin this but the Infant himfel and his Peivs, ano no Erans
gey, and fhedfame Lawof g Fenge Coect., - . - . 1
S as to the cafeaffarvey. ano Thomas, 33. Eliz. cited in the Logn
Cromwefls gafs, vmbe_l:ei‘ﬁe Vustand made & Leafe of his WifepLany
foz vears; anb then be andbis Zulife alienev by Fine, anv the Pasband
dies, the Conufee (hall avoid this Reale, Which I agreefo s fo3 the Leale
being mane by the Busband only, 8 ntterly vold againtt the Wife, and
cannot be mane good b anp S done by {he TWhife, and the Lany pals
* fefh all from the woman bp £he Fine,and thedefoze the L eale cannot bins.
the Conufee. o . \ ,
The Dur bivos in one cale cannef make the Leale good by the accep’ 3
fance of the Went, becanle that the WKent voes not belong unta him, and
therefoze be Mall not be received to aveid £his Heale, ssin Nat. B, 138,
B. the Pefr Mall not bave a Céffavie foz ceafing in the time of bis Any
teffoz, fp3be Mall nof bave the Went 92 the avrearages fucurred in the
tife of bis Anceffos, andthe vealon is as J couceive, becaule thaf the
Latw does give this benefit fo the Lenaut foz the (aving of bis Lenancy,
fo2 £he tenber of arrearages, the which cannot be tothe Logd, becaule
that the Went is riof Due fo bim, and therefoze the Lo Hall lofe bis actis
on vather then the Lenant MHall be vepzibed of bis adbantage of faving
the land by bis tender : And by.this caleallo, the Aunt and the Petce
thall nof jopne in a Ceflavit, foy a ceafing made befozethe ifle of the
fPeiceaccrued, batin Nat.F.B. 139, it 15 otherivile thete of jopntites
nantg, a8 3 conceive, the reafon fwhereof is, becaufe,as 3. conceive . the
Surbivo; Hhall bave all the Renf, and therefoze the tender may be mane
to bim,13.H.4.17.B.3f one makes a Freoffment in Fee venving WRenf
upon convifion fo resenter fo2 non-papment,. ano vies, the Ment betug
atrear, the Peiv cannot demand the Rent o2 enter fo3 nonspapment, bes,
canle that the Jent is ot dbue to Him, and as he canwot difpence With
the Convition foz acceptance of the Went, Iocannof be enfer oz nonepags -
wment theveof, . R o .
dnbd 3 avgued this Cale again on FFryvay, being the Gif dap of Tri-
nity Eérm,T4.Jac.3 1. Maii, &t which day, Daften vid allo argue fo2 the
Defennant, buf the Court did nof then give any dived Dpinion, but
feemed to incline vevy much fo3 the Plaintiff. And Hil.14. Jac. the cale
was argued by Chilborne Bevjeant, fo3 the Plaintiff, and Davenport fgy
‘the Defernant ; st hich time all vid agree, that the Leale, continuen :
3But Davenp.taok eeceptions o the replication, Frozbe (aiv, that the mars
riage of Janie with Rob, Hawkins 13 alledgento be 21, of No. 39.Eli.ans
" the eath of Wiliiam Agbosrow et fivft Pusband, the 20. of Febr, 39.E-
liz. WYich &5 affer the marviage ; but that was helo not maferiall, oy i€
is 340, that W lizm Agborrow died the tisentieth of Febr.30.Elizab. anp
that atforivaras, viz, theone and thoentieth of Novemb.3 9. Eliz. Jane iy
marty Thosas Hawkins, fo thatthe [afterward] ig fufficient, Trin.37.
Eiiz Rot.206. Butler again®® Wallis: 3n a Lrelpalle the Defendant
fulkificn by bertue of an Cytent upon a @Dfatute , and LD fheio the Cys
fent, andthat the 28. of Febr. a Liberate fuas atwarded by bertue wheres
of the Hhetiff the 27. of O&ob. peltberen the laudto bim, &c. yet aps
jupged fuffieient, for When be faid Virtute brevis, the mifake of the dag
aftertoarn s not materiall. S o 4
Anp at 1aft in the faiv evm of D, Hillary, all the Couct agreed that fudgment,
the Leale continncd good againtt the Durbivey, and cannol be atioided
bpbim, ano that the acception to the pleading was not mafertalt : And

thereupon Jungunent wis given fo3 fhe Plaintift. . Patis
ale},



)

Rot.668.

Pafch. 11. Jacob. Between Thomas Palmchnight‘,‘
Paintiff, Richard Greenwill, and Edward Green-

will, Executors of John Greenwill Defendants.

£ an Aaion of Debt on a Wono of ity poand, entred info by the e,
Iﬁ;ato;s the 20, of Novemb, §. Jac. @he Defendant demtanded Oyer of
the WBond and Convition, which was, that if the Weator his Peires
Grecutoys and Adignes, vio perfoamall the Covenants compaifed in
certain Anventures, beaving date with the Dbligation made between
the Plaintiff on the one part, andtbe efatos of the ofber part, that
the Dbligation Gall be voiv. And the Defendant pleaved, that the
Plaintit by the (xin Inventure divlet to the Lekatos & Pouleand the
moyetp of his land, antonnting toabout thicty Robs of land in Pollicote
fobabe,&c. from Michaelmas laff paff, foz (even pears, rending tiven,
£y pounds Kenf, and MHetoed that the Lekato; vid covenant by the (ame
Fndenture fo2 him, bis Cyecutoys and AMignes, with the Platntifk bhis

. Peires and AMignes, withintwo years after the beginning of the faid

Replication,

L eale, to veliver o2 caufe to be belivered ta the Plaintiff o2 bis AMigns,
a9Pap 02 Plot mave in dillind mannee by men of skill as toelt of all
the land in little Pollicot, as ivas fhen inbis occupation, and in the ocs
tupation of Thomas Cocker ans John Crooke, parcell of the Demile of
the Plaintiff inn Pollicor afoelain, as of all the land in the cecupation
of the Telfatoz by a leale of Lincoln Colledge in Pollicot afozelain,wbich
ateall the Cobenanfs,&c. Aundp pleaded that the Lekate2 in bis life
finic, ano the Defenvants alter his death bad perfozmed all the Coves
nants, &c. ‘

he Platntiff veplicn, that the Lefatos within tioo vears alfer fhe
beginning of the deale, vid not deliver 0} caule fo be ovclivered €othe
Plaintiff o3 bis Ahignes, a Papo2Plot mave in diffing manner bp
Surbeyos and men of skill , of all the land tn little Pollicor afoyefain,
in bis occupation, anw inthe occupation of the (aid Thomas Cocker and
John Crooke parcell of the afozefais Demile of the Plaintiff in Pollicoe
afozefain, Secundum formam & effe®um Indenturz pradi&.

Wpon tobich Replication the Detendants desmnrred in Lato.

And 3 conceive Juvgment ought to be given foz them againgt the
Plaintifr.

Fixlt, the Plaintiff veplies, that the Lettatoy did not veliver the
Plot, anv it may be that i€ was velibered by the EMefenvants who were
bis Crecutozs, which is a good perfozmance of the Covenant, ano if
fo, then the Plaintiff has no caule of adion, and Wwhere the matter is
1eft voubtfull in the Replication, it Mall be taken molk Brongly by the
Plaintiff twho pleads it. Andin the Comment. 104. a. Fulmerftone as
gainft Steward. Ffa man be bound to pay tenty pounds abont Chrig-
mas, it is no plea fo2 bim to fay be hath paiv it, tut be mu geto when
02 otherintfe 1t thall be infended that be paib it after the Feaft and befng;
the Duit. And foing Dum fuit infra atatem {fthe Lenant bo plead &
Weleale of the Memanvant, itisnoplea withont Gaping that be was of
full age, f03he plea thall be taken meft Frong againg bimlelf,aun that
i5, that it foas mave Wwhen be was within age : anp 3.H.7.2. Ifthe De.
fendant in a frelpalle does plean a releale, it is not fuficient ithont

etwing that it was mave after the Wrelpade, fo2 cthermmife i )
fcken (o be done befoge. Falte, foz £th ot walﬁlix::
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Anp 26.H.8. Pleading 147. I in a Precipe quod reddat, the Lenant
Boes pleas Tilaccanty collaterall of the Ancelop of the Memanvant, and
be replies that ho entred, and (o does avoid the TWacranty, it is ot
Qoo without faping that he eateed in the Life of the Ancelop, fo; others
wile it (111 be tntended that be enfred after the defcent of the TWarcans
tp, and tin Dyer 89.and96. he Plaintiff tn an EjeGment veclaren
on a Leale €o2 pears to beginat Michaelmas after the veath of Thomas
Boydon and M. his T ife, and fet foth, thatthey vicd, and be entred,
and avfudged tnfufficient, fop it might bethat bhe entred atter this veath,
and befoze Michaelmas, and Dyer 28.H.8.27. A4 Cobenant that the el
fee anv his AMigns Hall pay all RKents, pleading thHat the Lellee bath
pain them is not fufficient, becaule the AMXignes are omitten.

(In his Occupation) are Wwo2ds uncertats, fc. Whether they Mall be res
ferred fo the Plaintiff, who iz laff named, 02 to the Wekatoy,7 Hoy, &
7.Ed.6, Dyer 84.a. In a Lrelpale bought bp the Pusband and wWife,
fo2 b2eaking their Clole & bona fua cape. and pleaded of a Wrelpafle
wmane to the T oman Dam fola fuit, fo; myich the T2t abaten,

he Plaintiff ought to MHewwo that fome land was 1 the poleWion of
Kocker and Crooke, fo3otherinife {¢ is impofiblethbata Map Youlp be
mane thereof,12.H.7.8.a, & 6., H.7.6.a. J€ F am bound to infeoff anos
thet of all the Lanvs wheveof my Fatber vied feiled in an Action againtE
me, 3 ought to (et foath the cerfatnty of the Land Wwheredt he vied fels
fen. Ano altbough the Erecutos docs repiefent the perfon of the Lelkas
toy, ypetthe Act of the Specutos is nof the At of the Letatoy ; nof like
to the Caleof an Atboantey,32.Ed.3.Bar 264. 31 oue be bounu to enfeoff
another, it is fuffictent i the A tfoney be veady to make the Feefment:
ano (o tn the 19.H.6. thefame Lamw to confelde an Action ¢ but when an
Erecutor does an Ad fo3 the Aetkatos if {3 otherwile, as if the Crecutos
fell Land, 1t muft be lo pleaned, foz a deav perfon cannot feli Lano.

Anp aftertvards the Plaintif vifcontinues bis Buit,

Hillar. 13. Jac. Norris Plaintiff, againft chry Baker
and Elizabeth Baker Defendants.

£ an Adion of Trefpalle fo3 that the Meferwants the 28.0&ob. 13,

Jac. by fozce and armes, 8c. upont one Thomas Davis and Nicholas
James Zervants and tWozkmen of the Plaintiff, vio make an afaule,
ano them there labsuring in the (erbice of the Plaintift vin wouno, &e.
tbeveby the Plaintiffs loff theiv Derbice, £o his bamage of fozfe ponnds
&c

The Defenvants as to the fozme and accoding did plead nof guilty,
whereupon ilfue as jogned ¢ And as to the vefioue of the Trelpade,
they (ay, that at the time of the Trefpalle the faid Henry tas and yet s
poffefen of an ancient Boufe with the appurtenances in Worcelter, fo3
Dibers pears to come, the Wwhich honfe doth sopn o a void pefce of Tand
in Worcelter againft the Soutl ; and that af the fime wherein, &c. and
alfo time ouf of mino, there Wwere ancient Finvows 03 Lights in and
uponthe Louy-five of the afodeflain honle againdt the fard peice of land,
though ohich the Light pid enter into the faid houle ;"and the faid Henry

vid enfop gzeat aad necefary Gafements and Commuozities by realon of

the open Apre and light Wining and entringinto the f2iv boule, by reas
fon of the (i Uiindows 2.0 Lights afozefain ¢ and the faid Thomas
Davis and Nicholas Jones, maliciouflp plotting and tntsuding to nmgoe

' g
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the fain Henry of all the Calement and commobity of the afozefaid Wins
powsand Lights, Ec Mefluaginm illud horrida tenebritate obfcurare:
the (afd bap and pear div intend o build a houle upon the fato peice of
lanp, ano divthere thencred divers petces of Limber fo3 the building
of the faid houfe, Which houle {f it han been built, the faid Henry Honlp
bave loff the faid ealements ann commodities, wherefoze the (atd Henry
and the ofber Defendant whs was his Dervant by b}s conmmanoment the
fain time wherein,&c. being in the faiv houle, bid binder the (aid Thomas
Davis and Nicholas Jonesfrom builoing the faivhoule, and the Defen,
pants with a Dtaff vid thult vown the (aid peices of Limber, wheres
toith the faio Thomds Davis and Nicholas Jones tweuld bhave buflt the
faid Youle, and vid thnf and put awap the (atd Thomas Davis and Ni-
cholas Jones, leaft thep (ould build the faiv new houfe. Prout eis bene
licuie, tobich is the fame Afanlt and Wattery of the fatd Thomas Davis
and Nicholas Jones, tobereof the Platntiffs complafn,

o Wpon wbich Plea the Plaintiffs vemurred tn Laky,

Aud I conceive that Judgment ought to be gtven fo the Plaintiff,

ABecaufle the Defendants bave mave no anliver €o the firt matter of
the Aaion, Wwhich is the lofing of the Lerbite, fo3 it {5 nof Hetong
thaoughout the Wav that the faip Davis and Jones bid make he boilding
as @erbants fo the Platntiff,oz by his commandinent : anv 2.H.6.13. 3n
adCvelpalle fo3 sutting of LWrees twbere the Defendant pleaded, that the
place wbere,&c. fvas the Frreehold of I. S. tobo et the fame to the Mg,
fendant at TAill, anvavjudged no plea by the Court, unlede be bab faiy
by which be entred and cu the Lrees, and (o sutrficd the Adion, 3, H.
6.54. In a Lrelpafle (o3 beating of his Lenant, the Deienidai £ faip e
foas bis Herbant, and the JMue was twobether be was bis Herbant o3 not2
31.[’1«6.12030,0 H. 7¢34 204 H. 7+ 4. N0 20¢H070 S a @&u‘gr &a“ nog
Bave an Adion fop beating of bis Dervant, unlele be faies, Per quod
fervitium amifit. ‘ ‘

Ahe canle of Julfification is, becaufe the Dervants did endeatour to

ered a Wbuiloing which is not ifuable.
~_ @bere is no caule of Jutification, foz hotw can the Defendant know
that the building Will be to bis huvt o3 nufarice to him, untill the builp,

“tng be ereded, and ifitbe tobis nulante be may abate the fame by Lafy.

She Pleats vouble, foa Ak thew fet fo3th that they bad Lights, &c.
and then they allevge that the neto houle was bnilt, fo3 the twod, (if)
is wanting, anv 33.H,6.26, Inan Adion on the Cale the T2t was
good, Cum ipfe habeat quoddsm Cheminum ratione tenur, &, the Des
fendant levavit murum per quod quereéns Cheminum habere non poteft
&c. 3t was boloen by Prifoit that the G2t was not good by reafon of
tbtzﬁ mpt;%nan;rp. ne

nd this Cafe was argued agatn by Barcley fo3 the Defendant, and
mie fo3 the Plaintitf, Tr.14.Jac. Aup all the Coart beld the ;[Blga’in mg,!}
to be infufficient, fop tobich Judgment toas given foy the Plaintier,

Hillar. 13. Jacob. Edward Smith for the King and him-
fclf, againft Stephen Bointon.

# an nfoymation becanfe, the Defendant betincen the tiventie
IJune, 12. Jac, and the fourth of July next. after at Weftminfter iftbt;:
County of Middlefex, bid bup, ingrofle, and obtain tnto bis banos by
buying anv conttacting of divers pecfons unknoton, thaes bundzed quars

fers
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ters of ¥Barley, of the Balue each quarter of tluenty pounds, a bundzed
quarters of WBeans of the balue of twenty pounds goery quarter, Ad re=
vendendum contraformam fatuti, &c. wherenpen M Adion accrued to
the Iing ano the Ynformer to have of the Mefenvant foure Hundied
pounds, viz. the valueof the Wavley and Weans, whereof the Jnfozs
met payed a moyety,&c. ‘

he efenvant as to the Ingrolment between the twenty fecond of
May, 13 .Jac. anp the faid foucth of July next after, pleaded not gnilty.

£nd as to the Ingrolinent between the faid twenticth vayp of July, 2.
Jac. an the (aib tiventy (econd of May nert after, ZLbe Mefendant faith,
that befoze the exbibiting of the (atd Infozmation, fc. the twenty fecony
of May, 13.Jac. one Robert Beadow did exbibite an Infoymation inthe
Crehequer fop the Jing and himlelf againgt the Defenvant, becanle the
Defendant between the firft of June 1afk, anvthe vap of the faid Infozs
mation, vid tngrofe five hunded quarters of Wiheat, of price every
quavtet thicfp pounns, five bunded quarters of Warlep, of price eberp
quatter tioenty pounds, five hunnzed quarters of Dates, of price eberp
guarter tiwenty Qillings,and five bundjed quarters of 1Beans and Peafe,
of paice ebery quartet twentp Hillings, Ad revendendum contra formam
ftacuri,&c. dnd did aver that Stephen éﬁint'on uamen tn the frff Infozs
mation, and Stephen Bointon named in the laff Infoymation ave one
petlon anb nof divers, anv that the fatd three bundzen quarters of WBars
lep, and a bunded quarfers of Weans (pecifiev in the laf Infoamation,
are parcell of the afozelaid WBarly and ABeans in the firf Informatis
on, Unde petit judicium, of the (aid laf Infopmation, the faid fir®k Ju,
foymation depenning determinable. o

Tpon which Plea ;. Attozney demurred in Latw,

Ann Y conceive that Judgment ought o be given fo3 the RKing and the
Anfoymer, o2 tivo- reafens. :

aChe offence in the fit® Infoamation is allevged fo be bettoeen the
fivx of June,12.Jac. and the (o and twentieth of May, 13. Jac. fo that
foz any thing appears to the confrary, this may be done bettveen £he firfE
of June, 12 Jac. and t@enticth of July next, obich is notany pavt of the
time contained in the laff Infoamation, and then, that isno anfiver o
the ingrolfing bettoeen the twentieth of July, 12, Jac. and the two ano
tiwenticth of May next, unlefe be bao aberred tu fact that i was within
the time contained {n thelaff infogmation. _

ahe twenty fecond of May, 1.3.Jac. 15 not anlivered o at all,any {f may
be that the Ingrofment was on that vay , foz the plea of Nof guilty goes
only betineen the two and fwentieth of May,13.Jac. and the fourth of Ju-
ly next, and the 1aff infomation is between the fir of June,12.Jac. and
the twenty fecond of May, (o that the tmenty fecond of May 8 utterly exs
cluved, and that is part of the time contained in the laft tnfoymation.

fhe firlk Infopmation is foz ingrolGng of Weans and Peafe, beinga
mipt Bzatn, and tbelaft Infomation is fo Weans only,and Weans by
themfelves cannot be pareel of Weans ano Peale, being a mivt Gaatne.

Anp after Judgment foas given fo3 the Bing and the Infoymer, and

tpat patncipally fc3 the fecond exception.

Michalm.14. Jacob. Frofett againft Walfhe.

£ an Eje@ment of one Pelluage, ten actes of Lan, fir of Peadotw,

and thirte of Patture tn Manfell Lacay upon a Leafe mavde by Hlen Her-
xing

)

2,

Judgment,



50

Obje&. 1.
I

14

Porf&t agaiﬁ{":‘g o
Walfhe.

ing the younger, the toenty fourth of O&ober, 13. Jac. t8 bhabe fromthe
tiventy thicd of O&%ber luf pafE, unto £he twenty fecond of October
next,&c, - ) e
| he DMefendant pleaded nof guilty. o
Ao the Jury found, that the faid Lenements there Copholn, pars
tell of the 9Pannoz of Manfell Lacy, debifable i Fee, anv that there {8
Cuftome withinthe faiv Pannog, that ebery cuffomary Lenant ofthe
faiv gpannoz of any JInberitance mayp furrenver the (atp Lenementsoitt
of Coutt into the hands of two cufomary Lenants of the afoelain Pans
noz, tothe ufe of any perfon o2 perfons and theiv Peirs, and that (he
faid (urrendet by the Cuftome of the faiv Pannoz ought to be paefented
at the nept Coutt £o be boloen within the (atoPannoy, othertvife the nry
renvet o be voto. And they found thaf one Thomas Herring wes (etled
tn Fee af the Will of the o0, accogpiig tothe culferire of the Pannog,
of the faid Lenements, and that be and Anne bis TWhife, the tmenty (er
cond of Decemb. the 28. of Eliz. at Manfell afozelzin, nin furrenver the
faip Zenements out of Courf, into the bands of Witham Garrows and
Hugh Ireland then being two cuffomare Lenants of the faiv IPannoz, fo
the ule of Rowland WhittingtongGeorge Whittington,ans Robert Whit-
tington, andtheir Peirs, and that thefatt Rowland, George, anvRo<
bert, by bertue of the fatd furrenver, b1y enfer into the (iud Lenements
anb beld the fame, and paid the Rents'theveof ‘hat wevt due to the Lov,
and that the faid Thomas Herring befoze the EjeGment vicd, -and thst no
Couzt was holden toithin the faid dhanns; v tng bis life, nog ever fince,
anbd that the (aid Rowland Whittington afterivards ant befoze the Eje@-
ment Digd, and the Gid William Gainar andHugh Ireton alfo died befoze
the Eje@ment,ant that the faid Henry Herring isthe &on and Weir of the
faid Thomas Herring, and that the faid Henry the timenty foucth of O&o-
ber, the 13.Jac. bid enter and mave the Leale to the Plaintiff, who viv
enter anb was polleft, untitl the Befendant, as Dervant-of thelfaid Row-
land and Roberc Whittington, the tiventp firth of O&ober the fame pear,

‘oip enter ano ouff the Plaintift.

Qun,{f it (cemed fo the Court that the Defendant was gui ’
found fo3 the Plaintiff, andifotbertvife, fo; the Ezfennagnt.m’tDB Hure
And 3 conceive that Judgment onght tobe given foz the Plaintifr.

Lhe Cultome is precifely foano that the furrenver which is mave out
of Court s good, (o i€ be prefented at the next Couit, (o that here iga
perfect afurance mave accogding to the cuffome of ‘the 9Pannoy, 1wbich
the Copvbolaer that furrenders cannot aboid, unlefle fomething fall ont
aftermard that may avoid the furrender, fo2 as to the Cales that hate
been put by the otber five, that every Cuffome Mall be taken Kridly,
and therefoze the cufome of Aent that (aves the Lanvof bim that is

- banged foz felony, doesnot extend to an Attainver by Dutlatory, oy

the cufbome that an Infant of the age of fiftedn pears map make a o
ment, boes nof warrant a Leafe and Keleale, 3 "‘Eree?au tbefej?ﬁng;
dlato; buf 3 cannot concetbe hots any of them can be applyed to the pres
(ent quettion, foz 3 Do not endeavour to erteny this cuftome i any
point bepoun the true expredle Letter of the cuttome, viz. Lhat the fars
tel;%ettﬂ%au ;g%%on'? tf i€ be ;g;;l‘entzn at the nept Court.

ut there have been to thinkaobjeden to impeach this fur

%bat H:mggtt;bo made the (urcenet {s nean’.) b this (urvenver.

0 as o that 3 concelve that the turrenner is good,NotiwithEanning;
fo e Coppbplae of FutgritanceGat s oo pioee onifpots o i
laud accoving to the Cullomieas a Tenant 1 JFee:Apmple haty by the

RKules
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Rales of the Commonrlaw : o3 altbough be that comes in by furcents
bet, ought to be apmitted by the Lozd, vet all the Cate padety from
the Copybolner twho (mrrenders, and the Lo2d tsbut an' infrument fo
make the abmittance, and be gibes not the Ehate; and therefose it
follotus, that the Clate is giben by the Copyholder himlelf. Cooks
Rep. 4. Charls Pennifathers Cafe, Lhat Coprholoers derfve not theic
Clates from the Clate of the Lod, and thevefoze if/a Dileilol 03
Tenant af fufferance do make an admiffance upon a furrenner, 02 upon
a Delcent, this Mall binde the Dileifee: and if Lenant fo; peats
of a 9pannoy, o3 a Lenant at will, voes make a Yoluxtary Grant acs
cozding fo the cuftom, this Mall binoe himin the Weverlion : and the
fame Lato of a SFeoffee upont Condifton. Dyer 342, Andflo if there be
31020 of « JPanne? Wwherein ave Copyholos fo3 life, and the Lo mars
ries, and grants Copies, the TWife Hall nof aboyd this. g Rep.” Swans
€ale, anv 4 Rep. Taverners Cafe: The Lozd i3 but an infrument
to make admitfance, andbe that is apmitted hall nof be (ubfedt £o the
thacge of the Logn. And 4 Rep. Buatings Cale, Wwho (urrenvered ont
of Court, and dyed befoze the furrender was pielented ; pet if was res
folbed and adfjudged, that the (urrender W3g good, aud that if may be
paefenten after bis veath ¢ but if {t be not paefented accozring to the
cuftom, then it becomes bopd.  And fo in Kite and Queintons Cafle :
J¢ be o whom the furrender 0as made dyes befoge the adbwmittance, pef
bis Pelvs MHall be abmitted. And Periams Cale : he Feofment is
not good, unie(s it be prefented in Court accoving to the cufom : yet
if the Ffeoffor 03 Feoffee dpe, anvd affer it is p2efented, this 18 goo, as
fn cafe of a Deed detivered asan Elevoul upon condition -

Che fecond s, that the thoo Lenants fo whom the (urrender was
mabe, are dead alfo. \ ’

WBut this will not abopd it 2 foz nothing at all does pald from then,
€03 they ave but only twitnces of the furrenver, ano therefoze it may as
well be paefented after thetr veaths, asin their lifetime: astnr H.
7.9. 3f a Jutkice takes a nofe of a fine, although he vpes befoze it be
cectificn, yet may if be certified by his Crecutos, and the Fine Mall
be good 3 and it is alfo refolbed in Buntings Cafe, .that their neath Mall
not hurt the furrender, but upon good p2oof (f may be (urrendeted afs
ter thefr veaths : asin27H 6. 7. If a Freme (ole does make an Db,
jigation, and delivers it as an Clcronl to a franger €o be deliveres
upon condition, and he marries o3 dyes, and then the Convition is
petfozmed, and the WBond delitered, it is a good Wond: and fo tt is ves
Tolbed jn Brags Cafe, and Butlers Cafe alfo : and tf {8 viof like to a Jfer
offment with warranty of Attoney fo make Livery, oz the Gaant of
a Keberfion, and the Feoffss opes, o takes busbany befoze Wipery
03 Qttonment ; fe2 there nothing palleth until the Liverp 03 Attozns
ment, accoding to Litcleton: and fthe FFeoffee, if be enfer, is buf
enant at will, and if lics in the potver of the Grantop to counters
wand if, buf fo cannot be that makes a (urrender sut of Court.
 fPote, Perimans Cale was here obfeded, Lhat tf the Lenant wouls
not pefent the Feoffment, the Feoffee thouid habe bis Adion oa the
Cafe; andthe fameLato, i the Lozd wwill not bold bis Court Within
the time ¢ but there is no fuch mattev in the Wook.  Wnt tn our Tale,
no @eicn con be againfk the tioo Lenants, fo whom £ ¢ (urrender Was
mabe, babing done no wiong, for they can make no pefentment bes
foze a Court be belo : neither can any Adion be bluught againit the
030, £03 the not bolving bis Couct, becanle be s not limited fo a

32 cevfain
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cortatit time to boin bis Court ; neither does the cufom refer the pes
fentwient to any ttime, but onely to the nevt Courf + and admitting be
map babe an Adion on the Cale, vet is not that any veafon that ke
thould lofe bis cuffomary Anberitanse, and be contented onely With 4
pecfonal Action, wherein be Matl onelp receibe damages ; anb it w5
be alfo, that the parte is infuiicient, o3 wap dye, Wwhereby fhe A ion
will become fruitlels. Qnpif Hall be a verp great inconverience, if
the not keeping of a Court by the Lo Mall binver the (urrenver,
woben no time 8 limifed tohen the (mrrenver (Hall be, buf onely at
the next Court s foz then thole tobo argue againt this furrender, ought
to 1imit anotber time then the cuftom doth Limif €0 make this piefents
ment ¢ and what time will be limit ¢ peradbenture bethat made the
fucvenser fwill (ap, that the nert Court oughf to be boiden the nept
vap, 02 withina month; but this lics not in bis power 1 fo2 when the
Cuftom, which is the very being and life of a Copybolder, bath limit,
¢0 the next Court, no man can Hozten that time, and the length of
time cannof be materfal, andno time is materfal until the time be
pafk that ts limited by the Culfom. JAnd althongh it bath been (aiv,
that Cuftoms Mall be taken Lricly, yef not fo Eridly, but they MHall
babe a rveafonable time of erpefition acconing to the realon of fhs
Commondlatw : as in the 9 Rep. Hix Richard Lerchfords Cafe,
where the cuffom as, that if €he Peic of the Topybolver did not come
to any of the thiee Tonrts upon proclamation, to claim bis Copy, it

thould be foafeit ; Anv Thomas Copley did dpe the 27 of Elizabeth,

William bis fon being then beyond the Deas, and the thee Toncts
focre boloen, and the paoclamations made, and be came not info Eng-
land until the fic® of Wing James. AWut tnour cafe, Wwe are twithin
the Cuffont s and although the (urvender bere i3 not perfed, until the
paefentment made in Court; pet the Plainfiff, being Peir to him
who mave the furrender, (s bound ag his Anceffor Wwas; fo2 be cannct
countermand 03 abopd the furrender, and therefoze bis enfry twas its
legal. And therefoze Juvgment suglt £0 be given againft the Plaintif.

And upon the Argnment of this Cale, Michaelm. 14 Jacob. Crook,
Doderidge, and Haughton, did agree, that the Cqate DId remain iy
bim who made the furrender, unfil he to whole ule the furrenver wag
mave be anmitted by the oo : and this they agreed the ¥.o might
oo out of Court: amd Haughton fafv, that the acceptance of the
Hent by the Lozd, that was found by the Jury, does amount {0 an ans
wmittance : buf the othet on the confrary.

Waberefoze Judgment was given fo2 the Plaintit.

Trinit. 12 Jacob. JohnGouge Plaintiff, Nicholas
Hayward, and Jane his wife Defendants.

$ an Acion of Lrelpals, wherein the Plaintift veclared, that

_Stephen, 5ithop of Winchefter, the 13 nfa,B March, 24 H, 8.e Di;g&ef
mife to Thomas Windham tto houles, one notw in'the taure of the
Plaintiff, ano the ofber in the tenure of the Defenvant, fn the parify
of B¢, Saviours in Southwark, Habendum fromi Michaelmas lagt |5
fop the term of 99 Years. QAnp that the 16 of March, thg 24 H. 3.
the P2to3 and Chapter of the Cathenzal Church of Bt. Swithin i Win-
shefter | tn the life of the ABithop, din confirm the (aid Leale that
the 10 of May, 10 Eliz. Thomas Windley affigngd obet fo Francis

. Weltby
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Weftby, ho affigned to William Frych, w3 afignen tg Jokna Batler ,
who the laft of September, th2 Hrik 57 Wiy James, by bis Tl viv
etile o Ellinor bis Wife, all H:s Lamws awd Tonemeaits b1 bijs faid
Parif, anv all Weats aviling out of the prerticsto come, from the
ap of the vate of the (atd WAL, fo3 28 pears (if Mo hall (olong Live
unwareged) and after pebifed (6 to Thomas Butler his Pephety, to
bave o hlm and bis Chilozen, from the dap of the veath of the fain
Ellinor during the whole ferun, And further devifen, that in cale
bis Qlife Ellinor Mould marey, then during the vefidue of the (ain 23
years, nof expived at the time of ber marvlage, He MHould hahe the
Pelnage thery in bis tenure, being his Pantionshonle (which honle
nofw {8 in the tenure of £he Plaintiff, ano an Aunuity of 201, out of
all bis otber Lanos, Lenements, and Boules of the Deviloy in the
faio Partlh, with a claule of diffrels, and to detaln the fame until the
fats Annutty weve papd €0 the (atd Ellinor : and (€ Ellinor id marry,
e oio vevife all bis faid Lands (except the faiv Panfionshoule) fo the
faid Thomas Butler and bis Chilozen, ano mane the faid Ellinor his Spes
cutefy, and dped polellen. ZAnd fhe faiv Ellinor enferen, claiming the
Debvife, and the 16 of January 1606. marrged the Plaintift : ano
the 300f April 1606. the Plainfiff and bhis Life did agree o have
the fain SPantiorhoule, and the faid Annuify, and Thomas Butler by
thefc affent dio enter info the vefidue, '

Qap the 12 Jan. 1606, Elianor dped.

Anpat our Lady-days 12 Jacob. 1ol of fhe (ais Armuity toas bes
binve ¢ wherefoze the Plainfiff, the 26 of May 12 Jacob. niv enter
and take cerfatn goods fop the faid 1o I and would habe detetned fhem
inthe nalme of a Difvels, and the Defendants velcuen them ad dam-
nuam 40 1t.

4§Ebz efendants pleaded Nof guilty,

2 he Jurp found the Leale mave by the Withop, and the crafivmas
tion foith the feveval AMignments, and the Debile as intlic Declas
vation is fot fo2th (fabing the Mebife fo the fain Thom: Butler, from
tbe vap of the veath of the fafp Ellinor) twbich claufe was not found :
and thep found allo, that John Butler, the 3 Novemb. 3 Jacob. dyed, any
that Ellinor din enter, claiming by the Devife, and that M2 married
the Plaintiff: and alfo thetr agreement o bave the gPantionHoule ans
Rent as a Regaty, and the entey of Thomas Butler in the vefibue by
the affent of the Erecutoz, anv the veathof Ellinor, anv that the 101,
toas bebinde, and that the Plaintif feok the goods, and twould have
petained 1% as a Diffrels, and that the Defendants refcued them.
Ano 1f the Defendants wece guilty, thep fonnd fop the Plaintift, i€
nof, they founv Yo (he Defenvant, €C. )

Amd 3 coacette Jungment ought tobe gven fo3 the Defenvants.

Frop firfE, § oooccive that the TWife of John Butler hav not any RKent
at all out of the poule i which the Difkrels Wag taken.

3¢ fhe ban anp Rent, yet if (s determined bp hee death.

And ¥ conceive the Cale tobe thus :

120 ¢ fop peavs of (oo boules, dogs debile them fobhis TWife fo2 28
pears (wbich is all the term) if the live (o long unmaveped, ans after
bet veath to Thomas Butler : and if the Woman marries, that (e Mall
bave one dBeffuage for the vefivae of the term, and 30 L. RKent ex
omnibus aliis terris fuis, Wwitha clanfe of Diffrels; and then Thomas
Butler thall have the other SPe@uage. Lhe Devifor makes bis qwife
@Erecntrir, and vpes; and the Whife enters, clatming by the Devile,

my
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awd then marries the Plaintiff, and then thep agree to bave the boule
¢hat twas debiled to bet after et marriage, Wity the Went, ans Tho-
mas Butler by their affent does enter into the refidue ¢ the Wiife dpes,
and the Plaintiff viffrains foz Rent bebinve after her death, ano the
Defensants tefeue the Miftrels, wherenpon the Plaintif biings bis
Ation. ) .

Anp as o the firlk, ¥ conceive that the TWife can habe no Kent by
this Devife, and that fop thee Wealons. ; .

“ABecaule the WWlife viv talte the entive ternras Cyecntrir, and theres
foze e cannot have a Went out of the fame ferm: aud tberefqze £ |
conceive it will not be denped, that if Lelee fo3 years pedifeth a
JRent to 1. S, and makes him his Crecuto, and dyes, L S. fhall habve
uo 3ient, fo tn as much ag be bath the fermas Crecuto, be hall have
no RKent as Legaten, fo3 i€ is extind tnthe texm 5 anvd although be bath
one in bis oo vight, and the other as Erecutsy, yet cannof be have
both together— 4 Ed. 6. B. Surrend. 52. F€ oncbath a ternt as Crecus
fo2, and purchale the Keverfon, the Leale is exting. And although
the term in our cafe is vebiled toa Eranger, pet by fhe Lato if pocs
fir @ vefk in the Crecuto, and the Webifee cannot babe it without the
pelivery o2 confent of the Crecuto. Andif a Debilee voes enter info.
a term, o3 takes gooos without the velivery of the Crecntoy, the Cres
cuto? may have an Acton'of Lrelpals agatnik him. 20 Ed. 49. 2 H. 6.
16. 11 H. 4.84. 37H. 6. 30. although in the 27 of Henry the 6. 8.a.
piverfity is taken betiveen a thing cectaing nd uncerfain ; fo2 it is there
(aiv, that if the thing peviled be cerfain, ano a firanger takes {f, the
Crecntor Mall have an Adion of TLrelpals ; buf in old Nae, Bre. 87,
there {8 no diverfity.

%o that it is clear, that the term fivff vefeth in the Crecutoy, anv
‘{uutibe RKent twbich the Crecutoy bad {8 extinguithed by unity of pols
elion.

Anbd tobereas it bath been obfeded, hat although the terny voes firfE
Yeft tnthe Crecuto2, yet twhen he atfents to the Detbile, e is then
tignmentatelg in by the Debifo;, and therefoze the Went is not ey,
., o

3 anler, That there the agreement does piveft all the Chate that
the Deviloz bad gained by bis enfry, but in our cale the woman bath
as bigh andright an Cfate inthe Lany, as Me bath infhe Went : and
although there be a pollibility of fevering the Land from the Went,
pet thaf cannol rebive the Renf being extind ; as if one hath Land of
the part of his gratber, and batha Ient ont of the (ain Land of the
part of bis 9Botber, the Kent is extindg, <ud cannof be divived, als
toough be oye wifhout ifue. And that the Wiife bath as bigh Clate

in the fLano, as e bath in the Went, appearsin Cook. 6 Rep. Sanders

Cafe : tohere if an Crecutoy commits watfe befoze be aflent to the
Legacy, an Acion of watte lies againtt bim, which poves, that the
Cyecutoy bath the term. Ano although the DMevifee, after hig afient,
is tn by relation by the Mebifoy, vet this will not ayp the Rent, ng
moge thea if a Don having Rent out of Yis Fatbers Lano, and the Fas
ther dpes, «wd the Don endotws his TWife, t5is Hall not revive the Went
tohich twag exting befoge, et is the TWife in, as of the Cate of her
Bushano, anvtbe €ate and pofiefion of the Son is utterly defeaten.

JBut avmit that the Rent be not exting, yet bere is o agreement to
bave fhe ent : fo3 bere are fing Wevifes; 1, D the Land to the
Twife, U He continue nnmarryed, the vemainder o Thomas Butler :

anb
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anp the other of tolaty younvs WKent o commence after ber marriage,
Twherefoze the affent of the Crecntriy fo the Devile of the Lanw, is no
exesution of the evife of the Kent,;Comment.§.21,B. Welden ;¢ El.
kingtons Lales Fta Termeo u:’mrét  adtent 02 a Commontecne, any
the Teem to anvther, ahd vies, and ¢ e Crecuto pates the Rent, pi (pfy
fets'the Devilee of the Commion to gut'in bis Cattell, thisis no alert
asto the Werm, fo the Lernis one'thing, and the paofit out of it ig
another thing 2 but theve tn the pztﬂgpgu Tafle the allent of the Crecus
toz of ths Detifk fg orerpy the Xano; - s & (ufficient alfent to the RKes
mainbder of the Levwy, becaule the'sccupation of the Lano anv the Luino
it felfiis all one s and Comment. 541,. the (ame agreed, and thaf the
fef allent voth gotaall, Anvit is no aflent to the Lerm,” neither can
it'be taken bp Fmplication to be any alicnt to the Debile of the Went; 02
ebery Aathat does enure fo another Aet by Fmyplic '
as of necelfity ought to enure to the other ﬂ’d"lu’ljt‘cb’taﬁn‘nf be taken fo be
othertoife, and thevefore 2 R.2.Actornment the 8th, A @Wloman arants
a KebirHon to-wohich 4 Went-whMincibeld, -af ot 'Dﬁfniar'icfff thé
Gantee, to whom the Lenanf pavesthe Rent, this is no Attonment,
fo it is indifferent whether Yo paves the Kent fo him az Grantee,
03 tn eight of his TWife, Dyer 302, Vivors Eale, -que recover. Kentsg of
feberall Tenants, as Bayly, and then thep bergeanted tohim , and ater
the Grant they be paio ta him, thisis no Artoziitient, foy thep mayp be,
paid to himas be isWBailp, astoell asbhe is Oaantee, Wt {f the Letee
oo furrender to him in the Weverfion, then 'l {8 a good Attonment,
foz a @urrenver sannot be toany but g him Lhat-barh the e ber Gom;,

o fo.tn-oqe €afe it is cleer, that the allent'to the 1. Ep of thoLann.,
it felf, tsnatany erpeee aflent to the Kent, noy any.Lmpiyed allent,
fo3 there muap bean allent tothe one qndluot to the u&)ggj,_/agmmbére the.
TWite hav alfented to the Debvileof theLetm, e bxh utterlp vifmife
yot fel€ of the Lermt as Erecutoy, notimithEanving the allent to the
Kent, but habing once ai_[eu?ea_tg the Debife of the Lerm, e hath no
moze to bo With it, and therefoze tn fuch Cale the Legatee of the RWent
ought to fue in the Court Chriftian fo? his veinedy agyianft the Crecutos.
in the fame manner, adifa Lerm Were devilenfoone, . anp the Crecus
top willnot aflent to it, but fells the. Lern to another. Anv'in this
cale if €he LefEatos were ivvebten after thig alfent to the Mevifee of the
Term, the Lerm cannot be put tn evecution fop this Mebt, but theals
(ent of the T ife to in ber a Devaftavit, 21.Bd.4.21 37H.6.30 2 H 6.16.
Alfohere is o WRent-debifed out of this houle; o2 the Mebife is. Ex
omnibus aliis terris fuis, which wod (all): pyeluves all the Lanovs wher,
of anp menfion was made befoze.
Anb Coke Rep 1. Mildmayes Cafe ¢ Lheve Div H.S. vl covenant foy
a Jopntuse a2 bis life, and fo2 the avbarkcenient ofyis IMue Pale if be
bavany, and fo3 apbancentent of bis three Maughters, anv foz continus
ance of bis Landin bis bloov, fobe fetfed to the uleof himlelf o3 Life,
anv then of part-ta the ufe of his TWife forher life, WILHother remain,
pers to bis ¥ues Males and’ Ffemales, Provifo, that i€ Honio be laws
full fo3 him tolimit anp part to any perfon o3 1ife o Years, fo; papment
of Debts o3 Legacies, Peferment of his Dervants, o othee realonable
confiverations. Ano then be otv limit the part of one of his Maughters ta
another fo3 the term of & thouland years, and this was adjuvged a Void
timitatisn, anooue plncipall realon was, becaule that the wozn (o-
ther) c:not tompaehend any confideration mentioned inthe Inoens
ture befoge the Provifo, and fhe aubancement of bis Daughter twas mens

tioned befcye. yBut

atiow, ougbt to bie Cuch
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Anfwer,

sBut it may be obfected that other Lands fhall be underftoon fuch as
fhatt be vemifed aftet bee martiage, anb (o fwill not.velate to the bonle
wheresf there was mention mane befoze. L -

That this Dyligation s againik the recifed vefolution, fo3 it mab as
twell be faiv in this Talethat (other confiderafions) Mallbe other fhen
what are mentioried in the faid Provifo, but it was refolbed that ( other)
hall exclude all confiderations mentioned befoze the fato Inventure, anp
fo be excluves in this cale all mention befoze in fhis TW2L. '

dAno this Cale was argued at the Wench, Palch. 14. fac. Anbd all the
Fuikjces div agree that all the exceptions taken by the Counfell of the
Defeupant, as el to the matter as to the pleaving o be of no foce,
faving the principdll point, fc. Ifthe Went Mail be vefermined by the
peath of the TWLife 02 not, and heretn the Coutrt was vivided, viz. Haugh-
ton and Crook belo that {f was veterminegd, but Coke and Doderidge on
th¢ contrary, Et fic pendet, &c.

Hillar, 12. ac. Iohn Harry and Lewis Howell, againft
. Grace Harry.

N a Writ of Errour brought to réverfe a Judgment given in 2 Writ of

Dower brought by the faid Grace, of the endowment of Richard Harry
her Husband : And the Error affigned was, becaufe the demand amongft
other things was) De tertia parte de ‘uno Horreo € uno pomario, and the
Tenants pleaded, N ¢ unques accouple sn legall matrimony, which was cer-
tified againft them, wherenpon Judgment was given againft them ; where-
upon the Demandant did farmife that her husband died feifed, 2nd fo pray-
ed her Dower with damages, Et petst breve tamde babere facias [eifinam _
guam de inguirenddde damuis, and the Writ of Error was purchafed before
the return of the fHid Writ, or'any Judgment given thereupon,

And I conceive that it is Error, for the Demand oughtto be as cer-
tzin dnd formall as a Writ, for the Writ of Dower being generall, De ;. .
berotenemento, e Demand ought to make it certain, and therefore it is
of the fame natur®as the Writ'is, 8. 4[.29.13.e4[.2. 13. E4. 3. br. 26 5.
A Chappell or an Hofpitall fhall not be named but by the name of 'a Mef-
fuage ; and 8 H.6:3.Precipe qued reddat does not lye of a Cottage, and
Cokes 11.Rep. Serbes Cafe, inan Ejectione firme of a Clofe called ‘Damote
Clofe, containing three acres, adjudged infufficient, for the name and
quantity will not ferve without the quality, and certainty ought to be
comprifed in the Court, becanfe the pofleffion is to be recovered,

And it wasadjudged that the Error would not lye,

Loyde againft Bethell.

Huq:phrey Loyde bought a Tat2it of Crroy inthe Rings Weneh a,
gaintt Bechell and ofbers to veverle a Wecovery hav at Cardiff in
the County of Flynt, by Nicholas, John, ap Robert Loyde, to twhom the
Deferivants are Peires, again®t Jobn ap De ap Robert Loyde

fo2 the notw Plaintiff of Wano in the County ot Flyne, which Afife vip
begin in the time of Dueen Mary, and bid continue untill the Reign of
Queen Elizabeth the thirp pear; and Judgment fwas given therein

whereupon the TLenant to the AMile bought a T 2it of Crroy the 5.Eliz.
in Egﬁer Lerm, which vid sbate by reafon of his death,. anvafterin the
time of 3hing James the ncin PAaintisf baeught a Q3it of Cryy fn Re.

cordo
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cordo quod coram nobis refidet, tohich viv alfo abate bpredfon of vacies
ty betiveen the Recosd and the fecond Tl 3it of Crro, Wherenpon Mich.
13.Jac. the faiv Plaintiff oid purchale this new TU2it of Creo.

Kno the Defendants bib plean in abatement ofthe faid Wit of Gty
ro2, that the now Plaintiff befoe the purchafing of the faid laft aa it
of Crroz, and fince the purchafing of the (econd TWU zit of Crroy, viz. the
19th. of September, the 10, Jacob. vid enfer into the faid Land, and the
fame dap ano pear af the place afozelaid din pevile the (aid Lenements
to one Thomas Alport.” Habendnm from the jfeaft of ©. John Baptift
fhen Iaff paft foj fonr pears next enfming, by vertue of Wwhich Demifle
fbe faip Thomas Alport info the (aid Lenements vid enter, and was and
et is polleien. : |
. Wpon which Plea the Plaintiff vemorren, and fhe Wefenvants

jopned. , R

And ¥ conceive that the Plea  is infusficient. ’ .

Pet 3 do agree thatif be whabath caule tobave a TW3it of Errey to
veverle a Judgment of Land, does make a good Ueale fo2 years, be bath
fulpenved bhis aWL2it of Srrop fo the Lerm , as be does quite extinguith
if by bis Feoffment. ‘

15ut here tc appears that there i no Leale mave, fo3 it is pleaved onlp
that the Plaintiff div enfer info the Land, and it appears by the vecobes
ry that bis entrp tag taken away by the Juogment in the Adile, Wheres
bp be gains nothing bp bis Cntry but che Frechaln ann jpoticFion, does
rematn alwaies to the Defendants being PVeirs to the Recobery, asaps
pears by Litt, Warrant. 158, 3 one be (cifet 'of Lann, ‘aih another who
bath no right doth enter into the Land and continues poledion, pet doth
be gain nothing thereby; but the pofielion m{)t(? altaies coutihye ta it
that hath right, anvfointhe 3. Ed. 4.8 2. Woolocks-Cafe, 'and in the
Comment.233. Barkleys Cafe : Crecution {5 taken o be no plea in WBar
to an Eje&ment, becanle i€ was Metned that he Load Barkley ity enter
as in bis Wemainder, and fvas leiled in FFed untill the Felos of the
Plaintiff vid eject bim, and vid vemile to the Plaintiff,’ which is not
good, becanfe it is not alledged that he diffeilen the Lod Barkley, fo3 00
therwife be bad no CHate to make the Leale, and the Entry doth nof
tmply any niBﬂ'etﬁu, 03 voth gatn any poffelfion, and 11 Edw.4.9.B.
12 H. 6. 43.b. ' '

And tbg Coutt did agree that the plea was infufficient.

ABut then it was moved that the TWINE of SCrros was noughf, fo3 the
QW 3it was, that Quidem Recordum & proceflus Dom, Regina Elizabeth.
nuper Regina Angliz (caufa erroris interven.) venire fec.and (¢ appears
by the IKecozd, that although the Recoberp Was remobed by TAIUL of
CGrrop the 5. Eliz. at the Duit of the FFather of the ;JPlaintiff, pet the
Plaintiff oid purchale a new W 3it of Error, Mich. o Jacob. and han &
Scire facias againft the Peirs of the Wecobers wwho appeared,Mich, 10,
Jacob. and alfo the QW 2its of Habeas Corpus, tales & Diftringas, oberes
foze the T2it is nanght, fo2 all the Recobery twas nofin the time of
the Nueen, but part tn her time, and pavt in the Bings tume.

wBut ¥ conceive that it is good encugh, fo3 firlk the Wecobery and
Psocelle is fatifficd by tranfmitting the booy of the @Kemhzw, as itis
paobied by the ufnall foam of all TW2its of Errop, which is to certificthe
3Recozd and JPzocelle, and vet thep do cectifie onlp the Declaration and
the PPleas omitting the T its. o ‘

Alfo the Wecsro 5.1 be intenden the paincipall IKeco3d, and nof the
et and Pioces, CokeRep.11. Metcalfes Cale, the mojos of the ’Wzig

1 g
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of @rroy, Si judicium inde redditum fic, this (hall be takten to be the
paincipall Jopgment, 39 Ed. 5. 1. In a Scite facias baought bp Jobn
Duke of Lancafter, anb Blanch his @@ife, (o erecate a Frine Tevicd fo
them in the timeof Ed.2. and the TWait vid recife the Fine to be lebien,
Tenendum de nobis, &c. but it mas abjudged good by Judvgment of Pars
liament, and 2 R.3.4. Bosgh bzought an Aaion of Debt againff Col-
lins, foho pleaved a forveign Attachment inL. by cuffome, and didmis
fEake the Cuffome, ano if was traverled that there was no fuch Cuffom,
aud themajor cevtified it fo, and all this iwas tn the time of Bing Edw.
the fir, and it tvas anfourned over.fo another Lerm, befoze which
tise the ing died and refumed (n the time of Bing Richard the third;
ano Juoament given, wherenpon Collins dtd bing a T@ it of Crroz,
tobich wag, Rex Dei gratia,&t. quia in Récordo & procefla & in reddi-
tione Judicii loquela quz fuit coram nobis per breve nuper inter B. &c.
error,&c. And the queion was, if it was goon. Anv fome faid that
theve Wwas no TWarcant fog (uch a TWHit, and (ome faiv, that the T2l
pugbt to babe been (peciali, reciting hot, &c. Wut the Paflers of the
itice taidy. that in a TW2it of EGreog befoze the Fulices of the 3Bench,
there is but a generall fozm in the TUL2iE. '
Ans after it Was apfudged that the TWE T of Crrep was good.

}ohn V;ﬁdlorc Plaintiff, Cornelius Dribble Defen-
~_ dant, Trinit, 14 Jacob.Rot- 1062.

[ A an Action of fDebl on a Wond of tton hund2ed pouns mave the ¢/
tetienth of Eebr. the 1ath, of Ixing James, upon condition that the Des
fendant MHall perfozmt the agreewent of William Holliday , Thomas
Moulfon, Robert de la Bar, -and Humphrey Burlemacke, Atbifratos er
ledted, &c. toavbitrate of anvfo2 all Adions, Duits, Accommts, and
Demands, Had, maving, 0 depending in bariance between the parties
befose the date of the faid Dbligation, fo that the agreement of the p2es
mifles be. mave and put into 2iting befoge the twenticth of March negt.”
Che Defenvant pleaded that there was no fuch Arbitrement,
he Plaintift replved that the cighteenth of March,. 12 Jacob. thep
oid make an Arbitvement,&c. of and concerning the Premifes, that
the Drefenvant Hould pay the PlAntif fifty pourds, viz. tiwenty pounos
at April next andtiventy five pounds at anb the tiwentieth
of July negt toenty five pounds in full fatistacion end vilcharge of all
fuch monies ag the Platntiff vid claim oz demand of the Defendant , by
veafon of the adbminiBration of the Goods,&c. of John Stadfell, 03 by any
other means twhatlocver. Aud that cach of the parties upon papment of
the (aid fifty pounds, Mall make generall Aequittances one o the other
, of all Actions, Debts, and Demanvs, unto the vap of the making of
the fatd Acquittances : Andalledged bacach to be mave in the papment
of the fatd tmentp five pounds the tiwentieth of April.
And Wiereupon the Defenvant demarred in Lafw.
And 3 conceive that the Astion witl ot lip : foz the Arbitrement is
bopd, becanle the Arbitratozs babe ercepven their anthoaifp it
becaufe thep babe no potoer to pifcharge any adion o2 duty accrpen to
anp of the parties as Aominiffratoss ; Eecondly, becante that by the
Moleale, the Dbligation it (elf to Kand to the Arbitrement is 10
charged. Cook. 10 Rep. 131, tabere Moor b20ugbt an Adtign againtt

Bedelf
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' Bedell npona promife-to, and o the; Arbitrement of A. and B. cone
" terning. all matters then tn difference betoeen them, and that wus the
taf vap of Novemb. 24 Elizab. Andthe 100f Decemb. the 24 of Eliz.
thep vin agree that Moor Mouild pay to Bedel cectain montes, ann that
Bedell fhou b releale all bemands until the 15 of June 24 Eliz. and.bhe
Defendant, in confioeration of this (ubmiion, did afflume , that be
Boulo not fue any Crecution- upott & Jndgment. And the Plaintie
there aflignep tino MBacaches ; one, that henio nct Keleale; the other,
that be fued Crecntion.. And this wag found, foz, toe Plaintif upon a
non aflumpfic, and enfite damages giben ; and hen after ¢ wag ves
vet @ by ¢2¢03, becanle that the agreement as to the RKeleale s vopd ;
an® fherefoze the mamages being enfire, the Fudbgment was ervos
mnu‘- ] H . . o °
And Michaelm. 11 Jacob.s‘Rot. 155. Staires againff Wilde, toberein
an Adton of ©Debt upon an Dbligation to perfoam ant atvard of anp
concerntng all matters, €c. And they mave an Awacd,: that one Mouls
pay to the other 3 1. anw that each Moutd releale all Acions ano De»
mands, and the baeach was adligned in not paping the 3 I avfjudged to
bea vopd Arbifrement inall, becaufe it tnas o releale all Actions at
the time of the Keleale, twbich is not within the fubmidion. And
Pafch. 42 Eliz. Rot. 211. Knap againft Maw, iobere the condition
was to perfoam an divard ofcerfafin things, €c. who did aivard that
one fould pap 20 L. to the ofher, and that each Mould veleale all Aats
oug and Memanvs ; and the Heach twas aMigned {1 non papment of the

mony ; and it as apjudged that the Aivary was boyn,

" dno at latt all the Court agrecd, that the Ateard was gaoy, as to
all that was (mbmitted fo,. and boyo fo3 the ofbers, and that the beach
being afigned tn a miatter fubmitted to, doea givea (fficient canfe -of
‘Aetion fo the Plaintiff. TChereloze f toas adjudged fhat, the. Piain.
tiff Mould vecober,gc. e et

' Hillar. 13. Jacob. Smlchagamﬁ Whltbrook |

I'ﬁ an Qeion on the Cale €02 wozs, viz. fo3 faping to the Plaintiff
the 4 Septemb. 12 Jacob. Thou ( meaning the IPlintiff ) art’a
Traytor, and an Arch-traytor, and I (meaning the @Defenvant) will
hang thee, or be hang’d for thee : and after the 15 Septemb. 12 Jac.
the Defendant vip procure the Platntiff. to be biovidht befoye Hic
Robert Cotton, Isnight, and Robert Caftle, €fy; two Juftices of
Fpeace of the faiv County fo2 Oyer and Terminer, &c. and div complain
to the fafo Julktices, that the Plaintiff hav faid and pubiifes vivers
qCraytoonis Wo3ds of the 3ing, by reafon whereof the Plaintiff was
committed to the Goal of the faid County by the faid Jullices, and
thete twas imp2ifoned, and vid (o remain until the nert Hedions of
Peace of the faiv County, bolden the 4 of Octob. 12 Jacob. befoze
" Robert Befl, anight, Robert Payn, Linight, and other Inftices, gc.
and the Plaintiff was compelled to finde Dureties fo2 bis appearunse
againft the nert Hedions, to anfwer €o (uch things as Gould be chjedcd
againft him on the bebalf of the Iing, and in the mean time to be of
5000 behatbioy, ac. At Which nept HedAions, holdenthe 10 Janu. 12 Jac,
befoze the (aib Jultices, and other Juflices, the Plaintiff vid appsar ;
upon fobich, the Defendant the fame dav and pear, in the publique Hels
gions, oid fap of the Plaintif, I (i;manmg the Defenvant) do ﬁac;uf;
2 ober
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" Judiciume

Judgment,

obicet Emith, meanining the Plaintiff, abfolutely : ivberenpon L
’a%l'aitu?iﬁ? f0aB committed to the Gaol by the (aid Auttices, and there
ventatico tn paifon foz the fpice of a monty : wWherees e 'ﬁ‘afnﬂ@
2id never (peak anp Iraptozous Wwozos again® the i ing, 103 Yav'coms
mitted an Lreafon again the Bing: and thés he lapp to big:qamm;

of 10001,

.

gCpe Defendant plezed, thit befoge the time toberetn fhe (aid twosds
ave fuppofed fo be fpoken, viz. the £bitd of Septemb. the Ig,}acob." the
Plairitiff having (peech of the Jhing, pivfpeakof bim thefe Lraptoys
ous fooghs ; The King (meaning our Lozd thedifng) is 4 fcurvy King s
and fo juffificd the feveral Wwojds , and alfo the pocurement of Che
Platntief tobe bzought befose the faid Juttices. .- b

The PlaintifE by Paoteation faith, that be vid nof (peak the faiv
toosbs of the Ming, and fog plea div demur inLatw, and the Defenvant

opnie. A

s PAun ater Juvgment was given fo; the Platntist, witbout veaving
the Kecosd, 03 habing anpargument, becanfle that the jultification iwas
{nlaicient ; and the Wecozd Wwas not read, becaule it impogter éans -
tal to the Bing. .

A oy,

Cooper againﬁ“:Smith.

N an A&ion on the Cafe for words, fcil. Zhou and Waterman din
kill thp 9p..tets Cook (meaning one Parnton, late Servant of Fran
cisDingley, Efq;) anv thon s nebet trged fog it, and 3 will bying
thes tothy ZLryal fozit. The Defendant pleaded Not guilty, and it was -
found for the Plaintiff ; and it was moved in Arreft of Judgment,
that it was not averred that the Plaintiff had a Mafter, and that Jrancis
tDinglen was his Mafter s but refolved that it need not be averred: for
if he had no Mafter, yetitisaScandal: asif one fhould fay, Thou haft
Koln the Polle of J. H. thereis no need o ever clhiar I, D. had:aHorfe,
and 'if averment be neceflary, it isaverred here, when he faid, Thp
gpafters Cook: and there it is averred, that the Cook was fervant to
Freancis Dinglep s and it follows alfo, that Francis Dingley was Ma-

fter to the Plaintiff. Wherefore Judgment was given for the Plaintiff,

Trinit. 14 Jacob. Weal againft Wells.

ij an Ation on the Cale, Yoz that the Defendant the 22 of Novemb!

the 13 of Jing James, crimen Feloniz qGerenti falfe & malitiofe
impofait : anb bid canle bim tobe arreffen and taken foz the Felonions
taking and fealing of five Peifers of the Wefenvant, and raafled him
to be bought befoze &ir Thomas Bennet, one of the Jufbtces .of
Peace, gr. and out of malice allo, at the DeMions of Peace at.the Guilds
hall, London, befoze the 9Ddfoz anv other the Jutices of Peace, gc. did
caufe him tobe indited maliciontlp and falfly fo; the Feloup of Heals
ing of five Steers the 23 OQob, 13 Jacob. and vid canle bim €9 be
vetained in the Gaol of Newgace, until be wag legallp acquitted at the
‘Gaol velivery the fic® of December the 13 Jacob. tn bis pamage, gC.
100l and bid abet the matter in the indidwment to be falfc, ’

EYe Defendadt (alv, that the' 18 Novenib. ‘13 Jaceb. be was poffels

e of fite Dteers, and that cevtain'ghatefactos unkvoton to Him vis
Keal
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Ceal them from bim at Broughbron in the County of Bucks: anp that.
the 32 of Novemb. 13 Jacob. the Eefenvant purfuen them to London,
and there oid-fearch fop the Dtecrs, and found hem in the pon'zmm;"
of the Plaintiff, and viv requice the Plaintiff to Mew pem unto him
and botw they came into his pollelion s and ‘becaule that the qmainﬁé
bid deny to veliber themunto him, and dinrefale to perntit bim o fog -
them, and to fHetw botw he came by them,and that the Platntiff gave Bim
fach incectain anfwers, that the Defeadant vid lufpea the Plaintif
bab committen the Felonp: and the Defendant, o2 better epamination
of the premifies, and refitution of the (aiv Cattel, niv. infoym the fain
&ir Thomas Bennet of the p2¢mifles; and vid paocure a Wlarrant from
bim to bying the Platntie veloe hlmto be eramined concerning the
(aid Catcel : twhereupon the Plaintiff was baought before him, and
eramined ; and becaule be conld not muke, it appear bow hecane bp
themy, and foz that bhe gabe Dery uncertain auftoerd, and foy that the
faid ®ir Thomas div fulped him, e vid therefuze binde bim ta a Kes
tognisance of sol. foappear at the nert Gogldelivery, and vid binse
the Defenvant in a Kecognisance of 26 L. to pofecute, whereupon
the 29 Novemb. 13 Jacob, the efeavant tid echibit & IBill of Ynw
didutent, and dib give ebidence to the Juvy that tYe Cattel were F:ln
from btm, and that be found them in ths Plaintiffs poleiion, anp
that be veneed the Deferdant the vistv of them, o2 to (hetn butn thep .
tame to his banvs : wheveupon the Jury found the:ABHIL, and thereapon
the Plaintiff vid appeav at the next Goaloelitery the HrE OQob.
13 Jacob. and fmas there impifoned until he Was legally acquiten,
hich is the fame imprifonment fo2 Felony, and piscorement to be
tnnttazn, and petatnment in peifon, Whereof the Plaintit conws
platng, ) o R L )
" Lhe Plaintift confeded fhe Felony, but faps that the 23 O&ob. Replication;
13 Jacob. Thomas Burley tnas polliefled of the (aid five Hieers ar Barnet -
in the Connty of Hertford, anddin then and there fell the (afo Cattel

tn open PParket to the Plaintif €03 17 L. belng a Wutther ; and that

the (aid fale oas entered tw the Loll,book, and the Lell payo: wheres
fo2¢ the Plaintiff was pollelt of them, and did v2ive thein to bis houle
inLondon the 24 O&ob. 13 Jacob. and thatthbe 21 Novemb, 13 Jac.

be killed four of the (atd Cattel: and then the (aip 32 of November

the Defendant came to his boqie to feaveh fop the fafd Cattel, aad the
Plaintiff vis acknowleng to him that-he bav the Gaiv Cattel, and that

Pe hav killed four of thent, and that he had boughf them as afczelaid, and

id then atfo ew unto him the Dieer that was then living , and that

the Mefenvant hav (afficient iwtice that the Plaintiff bav bought the
Catfel in the 9Parket ; anod that although the \mgfmﬁant oid koow that

the Platntiff had bought them, and was not guiltp of the Felonv, pet

the Defenvant out of malice, and again® bhis knotwlev, viv charge

the Platntiff with Felony, €c. as be bath veclaren, abfque hoc, that

the Platntif div refufeto permit the Defenvant habere vifum of the
faiv five Dteers, 02 to Heto hoto he came by them.

Wiherenpon the Defendant demurred indl o, and (Mefoed that the Demng.
matter of Inopcement fo the Travers was infufficient, and that the
Travers was (nfufficient, and the matter not fraberfable.

" And 3 conceibe that the Platntif ought to have Juogment.

Foa inthe 7 Ed. 4. 20. Inafalle Impsifonment ; Lhe Defendant
faid, that befose the impifonment one B. toas Killed by certain pevs
fons, in tobole company the Plaintiff was; and the upozfm of ttb;

ou
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County Was,. thit the Plaintiff was party.to the. Felony; whereupon.
be avrefied the Plaintiff for (nlpicion., and did conunit b fo the
Dhevtff, - And Bryan did Lravers the Invidment toithout that, that
the Plaintiff toag in theiv company, and Without thaf, that the repost
was fo, ¢c. AndNidkam faiv theve, that iffue could not be faken up,
on the vepoxt, but upon the matter tu fact. Fo3 if men fay in the
Cruntry, that 3 ama ZChief, thatis no caule to arvell we, buf matter
in fac ought. to be Gewed wbhich is Lyaverfable : Wwhereupon iTue
was taken upen the Hrl matter onelp; and tu the ninth of Ed. 4.
if-i8 Yolpen thata man ought.to Meto fome matter in fad to prave that
the Plaintiff.is (nlpected. And 11 Ed. 4. 46. inafalle Impaifonment
he: Defennant oo fuftifies upou a falle impzifonment foz Felony,
cught to few (ome matter in fad o induce bis fulpicion,, 03 that bis.
goods foere tn Yis poefion, of Which the Country map fake nofice.
Anp in the 17 Ed. 4. 5. in a falfe tmpailonment , the Defendant
sufkified, becaufethat A. and B. vid tob anofher, and vidgo to the houle,
of the Plaintiff; whereupohthe Confabie vid fulped him, and vid ves,
quire the Defenvant to alif him in acre@®ing bim, €. and holoen,
there, that thep ought tofurmile fompe canle of fulpicion, o3 ofbertvile
the plea was nof good. 7 H. 35. Dufpicion cannot be trped, becanle
it is but the imagination of a man, which lies in bis ofon conceit.
s H.7. 4. Juafalle Impilonment, theefendant julkificy, becaule
that A. was poploned, and thecommon bopce and fame fwas that it wag
vone by the Plaintiff, Whereupon be toas taken,; and there if as
argued, if this iwere fufficlent canle ;- fome faid that be ought fo MHety
fome fpecial caunfe, buf it Wwas ageeedinconciufion that it was ¢ b
all agrees,that fufpicion ordy s not enowgh, without alievging caufe
of (ulpicion : ano faps, 2H. 7. 16. and 7 Elizab, Dyer 236. 3n an
 ation on the Cale fop catling one Lhief, the Wefendant fufkificd foz
gommnon bopce and fame, and abjudged infufficient ;, but this with
fufpicion bap been ufficiont caufe fo arre one, and carep bim o the
Goal. And Michaelm. 38 and 39 Elizab. 3n the Commen/Pleas, in
an Adton on the €ale by Damport again® Symfon, fo; giving a falle
tefEimony, asjudged. that the intent of the ffearers cannot be put in
iffue 03 tryed. 2H. 4.12.B.46Ed. 3, 4. , . o
» .2 H.7.3. 3na Trelpals; the Defendant julfificd that he twas robbed
intbe County of B. and oiv lufped the Plaintiff in the County of Staf-
ford : fhe IPlaintiff pleaved, De fon tort demefne, &c. and it toag
there agreed, that all the cafe was in (Fue. And Tow faid, that it

Thould be frped by both Counties, if thep could jopn ; but he doubted
if thep could fopn < but intbe 16 of H.7. 8. B. this rafe {8 repojten
fo beavjungen, that it the Counties could not foyn, it was no plea, bes
‘canfe it cugbt fo be trped by both : And (o de fon tort demefne fbail be
:?Cuur of multiplicity,; and therefoze it {5 no plea, as in Crogates
ale, . - : o :
80 the-Bac is not Kood, becaule the Defendant s He fwoas 1ol
fellen of fite Gteers, and doth not fay, of the afore?a}i’d? bf% Igf}s&p:g
3na Quare Impedit baought by the 3aing of a Chantery in the Thapyel
of Bt. Thomas in D. and mave title to it, and the Defendant pleaded
that there tas a Chantery in the faid Chappel, and mate title fo it and
fraverfed the title of the Ring, and adjudged to be no-plea,.bmuf‘z be
*Did net anfiver fp the Chantry whereof the RKing bad declaved. Gnd
Pafch. 14 Elizab, Downing sgainft Hayward : 3n a falfe imp}lfow
ment in Suffolk, the Mefenvant bid juttific as lervant to A. o whom
, a
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8 Commilfion of iKebellion of Chancery was direded, anvthe Plainti
pleaned De fon tort Demefne, and found foz the Plaintiff, and reverfed
again by Crrop inthe Star Chamber, becaufe that when the matter of
sultification, {s upon matter of Kecod and matter infad, o3 of matters
nnrlm in tno Counttes that cannof jopn, the IMue ought fo be uponong
onlg. Cle T . BNE

Anp Pafch.15 Jac. Fudgment tas given againtf the Plainti® by the
opinion of Mountague, Crook, and Doderidge, betanfe that all that was
pone after ©ic Thomas Burlets @arcant was illesall, but they agreed
that the Platatiff might have an Adion fo2 the charging of Felony, and
fo3 all that was done bef.2e the fain Wlarrant. 1Buf Haygheon oifageen,
fobo-tonceived that Judgment Boald be given fog the Plaintif, becanle
the Plea of the Defendant was no juttiffcatlon fo2 what was vone befoze
the wactant ¢ buf at laff Jusgnient was given fo2 the Wefendant. Judgment,

Mills againft Marfhall. -

D a TUaie of Crroy fo reverle a Judgment given fop the o Defens

o.:nt againft the Plaintif in the Common Pleas, apon an Adion of
Pebt en a 1Bond of twenty ponhds, Hil, 11 Jac.Rot.1109. And the 1Bonn
twag mave the twentieth of Jan, in the ®:th vear of ing James, ans it
.s on Convition to ano fo the Awaco of George Cockrell ; Edward
Sureton  and William Wafle, to arbifrate of and concerning alt matters
then vepenving betiveen .hem, (o that the faid Aivars be mave anv ves
1ibered to the parties, under the hauos and Deals of the faiv Arbitrato:y
Befsre the tioenty ninth of January net, fhe Defendant Pleaden that
the Arbitratoys the tiventy fourth of January, in the Grth vear of Wims
James,piv make their Amward of the Pemiles by Ynventure ander their
fhanos and Deals. 1. That all Confroberfies ann Huits bettveen them
unto the date of the myittenn Avbitrement Mouln ceale, and that the
Plaintiff honlo bave liberty cod2ibe his Cattell to the Wiber Eske, &c,
and that the Plaintiff and Defenvant Hould wok and maintan at alt
times from thence fopward, a(utficient Bedge by the top of the Dcar,
Sicut terre pradidi Querentis & Defendentis extendunt (Anglice) ag
their oma G2ound goes, fo2 fecurity of the Cattell and Dyeep, which
fain Pill voth erfend to theiland of Henry Facherly , unto the {Pale
fobich then mas between the Land of the DMefenvant, aad if any Lrees
02 T oods growing in 02 neer the TWoods of either party, Mall falt
{n controberfic af any time, thatif thall be arbitrated by the fain Arbis
tratos, thaee o3 thoo of them, which Avbitrement was delivered fothe
patties the fame dap, and the Defenvant pleancd that be bad performed
&c. The PlatatiFreplosd, that the Defendant vid not make a (ufficis
ent Peage upon the top of the Dearr, Prout terra fua extendit, the HDea
fenant (ainthatbefoze the W2it purchaled, viz. the fonrth of April
12 Jacob. at Efhdayle in the Countp afozefatd, bedio make a (ufficient
Penge upor the top of the Will afozefaid, prout terra fua extendit, and
fo thep were at IAue, andfound fop the Plaintid, and Judgment gie
en, an the Pefendant baought this Wit of Crrog.

And 7 concelbe Fudgment sughf to be affirmen.

Coke § Rep. Slingsbtes Cafe. 3£ one lef mwhite Acre to 1.S. and B, Acre
to I.D. ano covenant with them, Ec quemlibet eorum, that he is Dioner,
gach of them map bave an Adion, and Coke 5. Rep. Hurgots Cale,
eoubmifion to an Atward, fo asif be velibered to cither of the ParﬂB;%

oug
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ought to hzvnelﬁ:eren to each of them, 39H..6. 7. -
" @nvall the Coutt bib agree that cach of them ought to tnclole againtt
pis oton Land only; and (o the byeach as wwsll affigned, twherefoze the

Fudgment as el alligned : toberefope Judgment was affirmen.

) Hnlarx; Jac. CraW£¢y again}f"c’!Mqrrow.,_

e

#2 an Eje@ment upon a iLealeby Robert Faldoe,dated the one anbd thir,
ticth pap of Augaft, the thirteenth year of ing James, of tWo Poules,
tiwo Dackars, foatp acres of Land; ten of GPeabom,and fifty of Paiture,
{n Bridgenorth, Habendum from the tenth vav of the faid month fo2 thice
pears, twhereupon the Plaintief was polfeded untill the Defendant the

 eighth of O&ober in the fame pear dib enter and efed him, ad damnum,

&e. ©
Tpont not guflty pleaned.

2 he Jury found the Defenvant not guilty, - fo2 all ercept one Poule
and five acres of Land, any found further, that befoze the faid time,
the tiwentteth bay of Decemb. 11 Eliz, Rowland Hayward Inight, fvas
feifed in FFee of the (aid one boule and five acres of ¥.and, and fen of
fDeadotn, and being (o feifen thereof, divenfeoff John Day and Robert
Marthall in Fee, to the ule of John Whitbrooke and Margaret bhis Tl ife
in Latle, the vemainder fo the vight Peirs of John Whitbrooke, and
that the la of January, 12 Eliz, John Whithrooke 2id enter intoa ike
cognisance of a thouland pounvs fn the Chancery to Richard Faldoe,
which money was not paidto Richard i his life time. ;

gChat John Whitbrooke anp Margaret bab ifue John Whitbrooke
Wnight, and after and befoze the fourteenth of January, 8. Jacob. vien,
and befoze the (aiv day Richard Faldoe mabe bis TWill, and vid make
Amphillis his Wlife, bis Crecutoz and died, and Amphillis pid make
Robert Faldoe Clquire, and Thomas Shepheard Isnight, ber Crecuto;s
aud died, Wwho undertook the Crecutorhip, 14.Jan.8.Jac. Rebere Shep-
eard and Faldoe bada Scire facias to the Dherifi of Middlefex, to hate
erecmtion of the Kecoguisance, whereupon John Whitbrook fwas refurts
£0 Dead, whereupon they han a Scire facias againtt the Peir and the Lers
fenant, Wwhereupon John Whitbrook twas refurned Peiv and Ler,tes
nant, 1obo pleaded that be hao no Lanv that wwas the Conuloys at the
time of the Wecognisanee, 02 ever fince by beveditary velcent from the
Conuzoz in Ffee, and (aid that be oughf nof to be charged as Lerstenant,
becaule be bath no Freehold that was the Conulos.

he Plaintiff replyen, that the faid John Whitbrook bad nivers lands
by oelcent from the faid Connses, viz. 4 boule called the Hofpitall,
thirty feven Lencments 02 Pelnages, five Coftages 5 one Woft, one
Dove-houle, thivty nine Gardens, fix Warns, fifty four acres of Lany,
thirty nine of dPeanoty, and thirty iy of Patture in Bridgnorth , and
that the fato John Whitbrook tas fenant of the Pemifies as of Bis
Frreebolo; whereupon Jue was fopned, and found foz the Plaintiffe,
and adjudged that they Moulv have erecution againtt Hir John Whit.
brook, thereupon the bbz}‘sz was commanded to deliver tBe (aid landg
to the Platntiffs in evecution; ano the firteenth of June, 12 Jacob, the
(aid Lenements were found to the balue of cighty Millings, and Wwere
deltbered to the faid Crecutos in evecution.

ZLye twenty feventh of March, 11 Jacob. Panging the TW2it of Scire

facias, the fatn Siv John Whitbrook vib demife fo the Defendant ong

Befluage

-
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fDeAusge any ten acres of Peavotv, pavcell of the premifies . Habendum
from the faid tiwenty fepenth vay for the tevm of thiee vears, by fojce
wbereof he entred and Was poffeled. " '

Lhe Grteenth of June,12 Jacob. the (aid Crecutoys videnter into the
Lenements in the Inquifition mentioned, twheveof the faio Weuage,
?m acreg of Lanv, andfen of Peadotn ave paccell, and vid out the Des
ehdant. i , o N

ZYe one anv thirtieth of Auguft, 13 Jatob. Robert Faldoe mabve the
Loals to the Plaintiff, anv they found the EjeGment, and piaped the
avbice of the Contt. : s ’ '

' And J concei®e Juogment oughf fo be given againgk the
Plaintiff. A -

o3 that a Tenant it Latle cannot charge the Land no moze then be
canalten, 3 Ed.3.46. fotinthe 18 Ed. 4.5. 21. I Lenant in Txile vo
fell the Torees anv vye, the Tendee sannot habe them; and the 17 AL
21. Tenant tn Lail ackncioledgeth a Dtatufe and -vies, the IAue ene
fers, and the Conufee does (ue erecution ano enters, any the JIflag
batngs an AMife and recobers, becaule this is a DiMeifin to bim, and
11 H 7. 21. 31 Ed. 3. 22. 14 Afl. 3. @enant in Lail grants 4 Kent and
dies, and the IMue enfeoffs a Eranger, avjndged that be Mall bolo the
Lans vifchargen, foz it Wwas difcharged by the entrp of the Fifue, arnd
26 Aff38. If Lenant tn Tatl voth chavge the Landand dye, andthe
Ffuc enters and papes the Kent, and then after confivmis the Kent, this
18 good : YBut in Brook Grants 73. contrary, fo3 (he ¢harge Wad aboined
by the entry of the ITue.- : B

ABut apmit that this Wecognizance Hall bind the FMue in Tall, yet
it all not bino the Lermer, but He Mallavoivit, 1H 7.9 7H. 7. 114
anpinfhe 30 Affife 10. the Lenant pleads recovery by Adion tryed ar
gaintt & franger, and dio aver the Cate of the Auace®ol of the Des
mandant ts be betioeen his Litle and the Wecovery; the DMemanvant
fain, that the ranger was enfeofled with Tularranty, ano i aof pleas
this,and (o biv Fauxefie, ant Judgment was atwardved fog him,

And although that this L cale Wwas v ave after the Letke of the Scieri fa-
cias, it isnot materiall, becanle the Le@o2 had good potwer o makea
Leale, anv the Land was nof (abject fothe erecution,” and therefore
the Leale here i goov and cannot be aboided, but onlp by the defanlt of
the Leloy in not pleading the Clate tall, and that ts elpecially aived by
the Statute, becanle the Dfatute does aid the Lellee againtk fuch faign.
ed Recoberies again® the Welloy, and it isho Wecobery untill the Jung,
ment han, at which time the Lelee had a good Leale not fubjed to the
erecntion, 21.H.6.13.& 14. Ve tobo tomes to the RKeverfion, hanging
the Pracipe quod reddat againft the Lenant fo2 life, fhall be teceived by
the @fatute of Weftm.2. cap.3. and16H 7. 5. In a Wit of Eutrp 0
Difleifin, be in the remainder does pagp to be received, fhe Demany
pant fraverfeth that be bath nobing in Reverfion at the time of the
Wit purchaled, and could nof, fop if be purchaled the Kemainver
banging the YW 2it, be hall be received.

Ano Hill. 14 Jacob. A1l rhe Court did agree, thaf the Lellee fo2 the Judgment,

Leale made after the Wernid again®k the IMue in Lail, conlonet falks
fie, toberefoze Judgment was given fog the %latn_ﬂﬂ} : :

L W ~ Penfon
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Pen{on againft Mootham.

£ an Action of Cobenant, fo3 that by Inventure Tripartite, Bafed fhe
Iﬂftb Decemb. 12, Jacob. ¥t was befween Abraham Baker by the name
of Abraham Baker Dtoner ofthe moyety of a Diip called the Griffell of
L. and of the DYip called the Peregrine of L. and of a JPianace tailed the
Hopewell of L. on the fir & pact, and the Plaintif by the name of H. P,
Dwnet of the other mopety of the faid Dhips and Pinnace on the feconn
part,and the Defenvant by the name of Ja. Mortham Nauteftrategi didi
Itineris ( Angliclr’g) generall of the faid Toyage. N. N. B-W. and D. E.
by the names of MG, Naute magifter diGz navis vocat le Peregrine. B. W,
Naute magifter di&. navis vocat the Griflell, and D,E.Naute Magifter of
the (aid Pinnace, and levevall perfons named {na Hchedule annered to
the faid Yndenture onthe thivd pact ; J¢ i teificd anv doth appeare,
that the fato Dioners bad furnifed and fef foth, and the (aid Wicualer
Ban vigualed the (aid Dhipsas well for Lrade as fop Difcovery, and
bav veliveren them o the (ain Cenerall, Patters, and Dficers pro
itinere faciend. in fuch manner, and tofuch an 3Qand tn the Weft-In-
dies , 03 othertwile, as it (hould be mefk pyofitable to the (aid parties, at
the pifcretion of the (aip Genevalls, and accozning fo certain Articles
of itbe Commidioners, bearing date with the faid Indenture, and after
thetr Topage fo refurn to the Poxt of London : Anv that the faid Genes
ralls, anbd each of the faido ghatfers and Dficers foverally, fo2 cach ones
paoper and feverall part, anb not the one fop the other, div Covenant
fo3 themlelbes, their Crecutoss and Aominiftrates, with the faiv Divs
ners {eberally, and theiv febevall Crecutoys,&c. in manner &c. and that
thep the fain Generalls, o3 the feverall Patters and Dificers, their
Cyecatozs o AXigaes, af anptime during the (aid Toyage Hould go
beyons the Cape 0f Good hope, no3 tould ds 02 commit any (poyle o3
1offe to any of the Dubfeds of our L020 the Wing, ho2 to any other pers
fort 03 pexfons , being (ubjed 02 in fubfection to any Paince 0 P2incipa,
lity befng in league o3 amitp With our Ring, no2 Hhall vo any thing
tohercby any defriment, paejudice, trouble, o2 Damage may come to

the (ain Dhips 03 Pinnace, 03 any of them , 03 fo the faiv Divners o2
any of thewm relpedively.

Aun that although the Plaintift hav performev all, &c. pet the faip
D.E. and tbe Commidioners afozefaid, in the (aid Dbip called the
Hope-well, during the (aid Wopage , tonit, the eighth vay of March
upon the bigh Dea necr the Ifle of Daint Jago, by fozce and armes
vib take and (povie one Dpaniy Frizot laven with Rice, &c. twbich
@ip and Goods were the DYip ano Goovs of divers perfons who Wwere
@ubfeas to the Jaing of Spaine , the tbich BWing then was and pet isin
amity and league With the Iaing, and the Defenvant and the other

Commitioners comming to the (aiv IMano, vid vivive the faio Goods
amongfl thomielbes.

Ano that after, Viz. the ninfeenth vap of June, 13 Jacob. at a
Po2t called Cape Corants bepond the Heas, one Matthew Navale bip
jopne with the Defenvant , and the fayd Commillioners and they toger
ther vinfaile to the Coaft of Champeach in the Weft-Indies,and bin therg
put & Moave the (aiv Hope-well, and thzee ofber Dhips, anv there then

upon
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upen the high @ea, by fozce and arms, did take and fpoy! another Spa-
nifh Frigot laven with 100 Pives, which Dhip, and the goods fn ber,
as the Sbip and goods of vivers perfons (ubjed fo the Bing of Spain,
then anv pet in league With the Bing.

Aab that after, to Wif, the 20 Junii, 13 Jacob. af fhe oton of River
de Garea in the Weft-Indies, the faiv Defendant and the others, ec.. by
fozce ann arms oid take ano fpopl another Spanith Frigof, laven Wwith
1so Pines, which Dbip and goods Were the Dhip and goods of divers
g;;fonsrubjea to the Wing of Spain, then and vsf in league with the

ing.

Anp that allo then the faid perfons, by force and arms, oiv take and
fpoyl a certain Lowon bepond the Deas, ano from thence vid take and
catrp away twentp Jars of Pony of the Goods and Perchandise of
the Anbabitants of the faid Lotvn, being fubjeds of the Wing of Spain,
and then and yet in league Wwith onc Wing.

Ano allo there by fozce and avms dio take ano {popl another Spanith
Frrigot, laven Wwith 63 Cheffs of Coucbeneal, and 700 Pens, gc. of
the goods of dibers perfons, being fubjeds of the (aid Wing of Spain,
then and pet {n league With our Ling.

Ano that the Defendants did not come o the P02t of London after
their vefurn, gc.

And concluded that the Defenpant did nof keep his Cobenant fo
make no(poyl, 02 fo Do any ad, whereby any veteiment hould come,gc.
ad damnum 30001l. g¢. .

he Defendant, as to the faid five fir{f 1B20aches din demur in Latw,
becanle thep toere not alledged in fach mansner as any ifue o frpal map
be ban. .

dnv asfothe ofher, e pleaded that the Plainti® vis paobivit Him
from coming to London. ' ~

Anv it feems that Judgment ought fo be given upon the vemur s

gainft the Plaintift. .

o2 firfk, there is no covenant fo binde the Mefendant, foz the wozns
are, & pradiduos State-General poth cobenant, anp there i3 no other
name in the Cobenant gtben to the Defenvant, aand that is not (uffis
cient to binde himv : 1. Wecaule he is not named State-General befoze,
but Naute Stratageneral. 2. Zbis is no parcel of His name befoge, 03
aodition, but is as bis fitle, 03isa pronomen, and that is not (ufFici,
enf, fo2the promomen is buf as an alius didus. 5 Ed. 4. 141. Alexan-
der Cock, Clericus, alius diGus A.C. nuper de D. in Comitatu, &c,
Clerico i vio 00D addition, becaule there 18 no adnition but in the alius
di®us. And Dyer 119, Robert Thrower bought an ddion of Mebt
upon a 1Bond by the name of Robert Thrower, otherwife calten Robert
Throner, Keeper of the Kings Gaol at Ludgate, and the efenvant
pleaned the @tatute of 23 H. 6. 1. And it fvas avjunged, that it Mall
not be pefumed that be was Gacler, fo3it map be falle. As 1 Wonn
of 1. S. Son and Pele of 1. S. pet be mayp be a 15afard, ano a 180w
bp A. the Tife of 1.S. tobo isfole, is good notwithfanving, Ano
Dyer 304. B. in an Gjectment the Plaintiff declared of a Leafle of
100 acees of Land, by the name of the Pannoz of D. habendum the
¢panney and the premifies, gc. tobereupon be entered into the Yanno;
and premiffes. Quzre. 3t 1t be goov, and agreen to be (ufficient by
the Wo20 premiffes.

Lhere isno beach alfigned, foz as tothe frfE breach, that is onelp
that D. E. and bis company i take, f‘ a Spani(h Frigoet, and tba:t
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is o baeach of covenant inthe Defendant, fo3 that fhe cobenant 15
not feberal ¢ as tnthe 5 Rep. Slingsbies Cafe: Jf a Leale be made
of W. acre to LS. and a LLeafe of B. acve to I D. and the Lefiop
cobenants ith them, and either of them, that be is otoner, gc. each
ofthem Mail bave an Adien of Covenant aceeding to thelr feberal
interefts ; fo tn cafe of a fwarranty, but othertoife fobere fhe ins
terelk ig jopnt. Vide s Rep. Mathewfons Cale.’ dud (o bere, the Cos
venant of the Defendant doth eefend onely to himlelf and bis Bhip,
and nofto D. E. and bis company ¢ and the allegation, that the Des
fendant and bis company i come to the fzid Iand, and dividen the
0008, ig nothing tothe purpole; fo3 i€ may be they boughta meyety
thereof, 02 any pavt of them, and fo they might Iatofully divive them.
27 Affif. 69. Jn an Appeal, fo2 that one did receie Koln goons, koo
ing of the Felony, avjudged nof Foow.

And as to the fecond beach, it is not alledged fhat the (poyl Wwas
mave during the TWopage, and if if wete uot puring the TWovage, it {8
no bagach : andin ag mueh ag the Plaintiff path not fet- foxth that it
fwas done during the Wopage, it hall be taken moff Krongly againtt
himfelf, 26H.8. Plegdings 6. 3H. 7. 2. Dyer8g. Anbd foin all the -
nfher thaee baeaches 1€ is not allepged that it was done duringthe
Tovage.

Ft vocs not appear that thefe goods thus taken were the goods of the
Subjfects of the 35ing of Spain at the fime of the taking of them, but
onely quod fuerunt bona: fwbich pofh venote a fime pafk, and doth

~ nof impogt anp paefent poperty ; and it map be very probable that

fhey were fheir goods, andthat they weve bought of them by (ome pers
fons under the obedtence of a BWing, not in amtty woith our Litng, and
then it i8 nobyeach; foz [fuerunt) s (o uncertain, that it map be 20
02 40 years paft,

Aifo it 8 declared, Quod fuerung bona diverfarum perfonarum exiften-
tium fabditorum Regis Hifpani® : the Which wod [exiftens] voth refer
to the time of the Declaration, and nof to the time of the taking ; o
althougy in the 27 of H.8.15.and 28. that the we2 [ exiftens] in
Deecds may, tn vefped of the fubjec matter, be applyes fo the future
time, yet in all coucle of pleaving it Mall be taken fop the prefent

time; as in an Invidment apon fhe Diatute of 8 H. 6. fo3 fozcible
entry intoLand, Exiftens liberum Tenementum 1.S. i3 not good, bes

caufe i€ doth refer to the time of the Indidment, and not of the entry.

. And fointhe 21 H. 7. 30. A cendition fo diftharge one of all Cleapss
of all zifoners inthe Gaol, this Mall eptend onelp to Ppifoners at
the time of the Dligation made. And it may bery well be, that they
weve the Dubjecs of one who was not in league With the Jsing at the

time of the faking, andpet mayp be at the time of the Declaration the

‘Bubjeds of the Jing of Spain.

3 conceite, that the Plaintiff ought o alled
foere to the damage of tb?iﬁlaintiﬁ" o 1608, that thefe porls

3 conceite, that be ought fobhave naned one of the Dubjects of he
Aatng of Spain, and not fo leabe tt (o uncerain to the Furp, as to hahe
them charged to enquive of all bis Bubjids, foz the Plaintiff fukes

‘notice of the petfons, that they twere the Hubjeds of the Ring of

Spain, and thevefoze be may as well kuow their names. Dyer g9. &

285. 4n Inictment of urder of one unknoton, 02 Bealing the goons
of ene unknoton, {8 good, becaule be may be difcobered,
Anp after the Plaintif vifcontinuen his Suit,

Holland
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Holland and others againft Jackfon and others.

Ichard Holland ann Margaret big ivife, one of the daugbfsrs and
betrs of the booy of Div Robert Langley, lnight, and William

Daufey and Ann bis ioife, the other daughter o the faid @it Robere,

baought a Tun2itof Carop to rederle a common Kecobery had at Lan-
cafter, die Lunz, 13 Elizab. Jna T?2if of Cntry fur Diffeifin in the
IPofE, bettoeen the faiv Francis Jackfon ann Henry Oyden Plaintifs,
and Robert Leigh and James Haye, Zenants of 22 Melluages, 10 Cots
tages, 20 @ofts, 22 Gardens, 20 Dachards, 300 acres of Lany, 200
of Patture, 40 of TWood, 500 of Furse, 100 of Tuchary, gc. Wwith
the appurtenance, tn Alkerington and Preftnitch, twhetein the Lenants
via vouch Thomas Leigh and Katherin bhis ife, who déd appear by
George Butler thete Attoney, inho enfren tato tarvanty, and dvid vouch
William Forfter p3efent in Court, oho vid warvant.gc. ad damnum &c,
fo2 that befoze the purchaie of the fain T 2itof Enfry, and fince the
27H 8. Dir Robert Langley was feifed tn fee of the (aid Lenements,
and thereof bid infeoff Thurfton, Tilfley, Fitton, and Hopwood in
fee, totbeule of himlelf fo3life, annafter fofbe ufle of the faid Ka-
therin in T. the vemainver fo the ule of the vight heirsof the booy
of the faid Dir Robert, the remainder € the ule of his beirs.

&ir Robert twas fired fo2 ltfe, with remainvders ober, gc. and then
&ir Robert oyed (eiled, after tohoie veath the (ain Lenements vid res
wain to Kacherin fn Tavl, the vemainoer to Katherin and the Plainy
tiffs, Margaret and Ann, anid one Dorothy, as daughters and beivs of
the booy of %Dir Robert ; the Weberfion to the faid daughters and theiv
beirs : twhereupon Katherin Bid enter, ano was feifed tn Taypl with
Kemainoers as afozefatd, and d1d marey Thomas Leigh, twhereupon
the (aid Wecobery Was had in manner and fozm as afelefaid,after which
RKeeobery Thomas Leigh and Katherin dib dye, without {Aue of the body
of Katherin, and Dorothy dyed allo without ifue, whereby the vight
of the (aid Lenements did vemain to the faid Margaret and Ann, as
paughters and hetrs of the body.of the (ain SHir Robert.

gChe TWLait of Wecobery Wag certified, and the Plaintifs’ aMiguen
aroy ; foz that Katherin tnas within age at the time of the appeavance
of ber and her Pusband by the fato Atfosnep, and was within fhe
age of 21 pearsat thejime of the Fadgment (fo Wwif) of the uge of
cigbteen pears, and no moge.

Pereupon aScire facias Was awarded againdt the Recoberoys, who
being returned deav, a Scire facias 1as atvarded againt the betrs and
Cev.fenants, whereupon Ambrofe Jackfon tvas veturned fon and hete
of the faid Jackfon; and Thomas Hulm, and Margarec bis iife, and
Ifabel Ogden, baughters and beirs of the fain Ogden , and William
Ogden aud others twere returned Lerstenants ; and the heirs and Lery
tenants did appear, and pleaved (everal Pleas, fome fo the WL, and
fome in 1Bar, and after, the TN it of Caro2 wwas difcantinued.

Hillar. x 1 Jacob. The Plaintiffs purchaled a new Wit of E3vog
of the (aio Lencments (omitting the Went) anv alligned the laiv
ro3: Whereupon a Scire facias twas atvarded again® the Peirs any
ferstenants, which was veturned, (tofott) that Margarer Halm 1vas
pead toithout ifue, and thereupon a Scire facias Was direded fo the

faip Jackfon and Ogden, the Welrs, gc. and Katherin Leigh, and lI){o-
. ert
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bert Leigh, and foncty otber Terstenants, who vid appear, and fheres
upon ;- Wiherenpon the (aid Ezro was aligned.
T he Levstenants did plead, that John Chatterton fas enant of &

Cottage, gc. in A. afozefaid, pavcel of the [aid Lencments.

I he Yelrs pleaded in null. eflt errat.
The Plaintif did acknotvledg the Plea of the Lerdenants, and

+ thereupon a Scire facias was amarded again{t Jobn Chattercon; toho

oip appear, ant thbe Platntiff viv afign the fato Caroz @ Whercupon
Jane Jackfon one of the Terdenants did plead , that Katherin fpas
of full age, ¢c. Whergupon ilue was fopned.

Anp George Chatterton and fen ofhers of the LerLfenants vid plead
nonfenure. .

Ano the Belrs of the Wecoberozs viv plead in null. ekt errac.

And Mary Taylor did plead, that befoje the Wecobery, a Fine was
levyed the 4 Septemb. 13 Elizab, bettneen the aid Robert Leigh and
James Haye Plaintiffs, and Thomas Leigh and Katherin his Qlife,
fDefozceatoys of fhe fatd Lenements s whereupon the (aid Thomas
and Katherin did acknoivledg the (ais Tenements fo be the right of
the faip Robert, gc. ith Warcanty againff them and the Prirs of Ka-
therin ; Wwhtch Fine toag proclatmen, ¢c. and was fo the ufe of the
Conulees and their Peirs, until the Wecovery hould be perfeded: and
then the feventh of March, the 13 Eliz. the Tui2it of Cnfry was purs
fuen, which was to the ufe of Thomas anp Katherin bis TWife in Layl,
the Kemainder to Thomas and bis Peirs.

Thomas and Katherin id demife fo the fain’Marya Coftage and
thaee acves of dLand, parcel of the faid Lenements, (o: life, ¢c. where,
foze e pid demand Judgment of the LWt again® the Fine with
pioclamations. '

Robert Leigh and 28 others of the Ter tenants viv plead the faid
Fine tith warranty, and that Katherin oyed without ifue, ano that
Thomas twas (eifed in fee, whofe effate they bave, and that Thomas
dyed, and that after the death of Katherin, the faid twarranty vid selcend
to Margaret and Ann as fifiets and beivs of Katherin, and did vemand
Fuogment if thep Mould maintain this TWait againf the faio Fineg
and againft the warranty. ?

e Plaintiffs, as o the (aid feveral pleas of nonfenure, in null.
errat. the fine fwith p2oclamations, and the warranty, sin feverallp

* venwit- in Ratn, o wbich the Defenvants did feberally fopn.

And X concetbe that the TU it of C2roz does well lic, and that the
Kecobery 18 ervoneous, and therefoze ought to be rebery,

,ﬁtnn fo2 the Arqument of the Cale, 3 Mall divide it intg thaee
pacts s
3 the Ta2it of Eavoz Wil lie 2 1. In relpedt of the Wiaintifrs «
2. fPotithfanding the plea of nomtenure pleaben.iniaabatzment
tbereo{ b‘}z Ch,atter;on and q[t:m others of the Lerstenants,

TWihether there be any Caro2 inthe Recobery 2 any if it b
qE;u;z gs the Plaintiffs may afign 2 | ¢ fuch an

3T the Plaintiffs be barved thereof by the pleas in War, to Wi, the
ﬂime iml:b Ig;%clamft_ia;s pleaned by Mary Taylor, anv fhe marr,anlgg
pleaved bp Robert Leigh and 28 ofhers of the Cer.te
of tﬂbefe pleas, 03 not 2 be &L ants, 03 bp ang

no as to the fivff, I be in remainver, depending upon an effate

tn Layl, map maintain a Wit of Saro; to reverfe a iﬁetfhew againft
the firft Wenant in Zapl, atter his veath, without Kug. ano ¥ cons

tgive



Holland, &c. againft, 71
. Jackfon, &c. §

celve cleavly, that be in the remainver Mhall bave a TEL2it of Czrop;
fo2 the T it of €roz Doth altoaps purlue the nature of the Land, and
not the patbity of the blood. ,

And therefoze 5H.8. the Wit of Ervor Mall go Wwith the Land,
and therefoze the Weir tn (pecial tapl Mall have if, althonah there be
another Pefr at the Common-Law. And foin FiczHerb. N. B. 21 K.
Be tobo i Pefr fothe Land that is 1of, Mall babea Tt of Erep,
and not the Petr at Common-Aaw: as if Land tn Borough-Englith
be loft by crromsons Judgment, the younger Hon Mall have a YWt
of Tvoy: anv 3 H.4.19. Lhe Wetr in fpecial tail MHal have the Wraie
of @ro2. although therebe anotper Peir at the Common-Law. And
1 Mariz, Dyer g0. Verneys €afe: fhe T2t of Ciroz MHall be
b;tnugbt by him tobo bad the thing whereon erroneous Jangment was
given.

Ant as the efpecial Peir Hall bave the T2t of Ciroz, fo Mall be
alfo tn rematnver o3 reberfion npon sv CRate fop life, after the ngath
of the Lenant foplife. 4 H. 8. 21 H. 6. 29.

WBut the fole Dbfedion, that hath any couloy againk this twas, that ObjeQ.
this Gt of Carop ougbt fo be given t6 bim tn remainver oy the
Common.dato, fo3 (f {5 not given by the Dtatate of the oth of Rich. 2.
and then there can be no remainbet upon an Clatetatl at the Comy
moandLam, and therefoze he in (uch remainver cannot bave anp Tl 2it
of Civo2. ,

ABut this is eakily anlwered, foy the CommonLaw being, that Anfwer,
hen an ervoneous Recobery U5 han againdf 4 p.rticular Lenant, that
Be in the Weverfion o3 Wemainder (all have a TU2if of E3top aficr
the oetexmination of the pavticular E®ate, it follos, that Wwhen
this net particulac CEate s mave by the Dtatate of Weftm. 2. bhe
tn the remainver hall b.be the (ame remedy.  And this is piovey by
the tafe of the Lenant tn Zayl, fosalthough that bis Clate was not
at the Conumon/lLaw, pet now be Mhall have all Adions which the
CommonsLlam gibes to a enant in fee, MYich map Kand with bis
CEate; and therefole be Mall bave a Wit of Clcheat, a Quod per-
mittat : Nact. B. 124, 4Ed. 5. 48, Nat. B. 212, anv(obe fhall babe an
QAfise, and many other TW2its, which lie fo a Lenant in fee at the
Commondaw. ' _

And fop Autherities in this poinf, Dyer 188. That be in the ves
mainoer after the Chatetail (pent, MHall hbabe a TN 2itof Creoz, and
fois it inDyer 40. in Verneys Cafe. Anp {n the 3 Rep. fol. 3. B, if
is refolven, that be whobatha remainder erpedant uponan Chate in
aCapl, Mall bave a TAH2it of C2ro2 upon a Indgment giben againg
the Lenant in Layl, altbough there twere no fuch remainder at the
Commondlam; fo) when the Dfatute de Donis Conditionalibus poes
enable the Dono; to limit & remainver upon the Cateotail , all adis
ons which the CommonsLaiv doth give fothe piivies in Cate, are
by the fame ad as {ntivents tacitly giben allo accodding to the rule of
the Common-Hato : and therefoe &s be in Weverfion 03 Remainver
upon an CfEate fo3 life, hall hatve a Tt of C2ro3 by the Commons
7L ato upon a Iuvgment given againf a Tenant foz Life,- although that
thep were not pacties by Hyde, Pryer, Voucher, &c. fo fince the Stars
tute de Donis conditionalibus fhall be habe, twbho hath & Weverfon o3
Rewainder cypedant upon an Cfate in Laypl. And therefoze I
concelve the wlait of Cavo3 is good, notwwithBanding that Dus
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5ut nofo it is to be confidered, {f this Plea of nonteanre Matl

avoyd the Wit of Cvoy2 and J conceive it will not, fo2 three RKeas
fons s 1. § conceite that i€ is no plea toabate the TS, 03 the Plaine
tiffs might bave reverled the Kecobery againgi the Leflo2s of the Aes
terfion onely , fithont having mave the Ler Lenants parties; fo) the
T3t of Cavoy being grounded upon the Wecobery, voes alivaps lie as
gain{t the parties to the Judgment,and theirPeirs,and may be revetfed
agaiaft them,although they babe notbing in thie Wand ¢ and this is cleav
by Nat. Brev, 107. and 26 Affif. r2. @ T ;it of €30 bocs licagatnt
Bim twho recobers, andaftsy the @avos found, a Scire facias hall ifue
againtt the Lenant s and 42 Affif. 22. and 44 Ed. 3. anb Io Ed. 4.13,
Pondtenure is no pleain a WHE of Earo3, fo2 the party to the Judgy
ment o3 bis Pelv. And here in this cale, if thole who have pleaved
Ponstenure ave nof Lenants, thep ave at no lofs, fop they can lofe nos
thing , but this plea voes vifcharge themfelves onely, anv the Scire fa-
cias remains good againE the Velrs, and the other Ler fenants.
" 3. 3t Porfenure could be a good Plea fo3 the Letstenantsn a
Scire facias, yef af the leafk i€ ought to be in (uch a Scire facias twherein
$he et fenants ave named, and nof in fuch a general T it as this is.
o3 heve the Platntiffs habe purlued their Scire facias in as good &
Yoy ag map be, viz. generally agatnft the Peivs ano the Ter-Levants;
anb if there be any defanlt, i€ i3 in the Dberiff who bath refurned
thole fo be Tenants wbo indeed ave not fo, and it MHall be berp harn
it the Tt Gould abate fo2 defanlt of the Sbheriff, 20 Ed. 3. Scir.
facias 121. Yu a Scire facias ori a Wecoguizance againtk the Terstenants,
it oas (aid that one of them that were Wwarned haov but a L cale fo3 pears
of fucha one twho hao the Freeholv. Judgment of the TW2iE, gc. And
there Birton {atd, Zbhat the Dberiff Yan a general command to warn
the Lot Lenants, wherefoze this ts no Plea to the TWait. And Hill
and Wilby anftoered that it fwas otherivife, fo that the Plaintiffs at
their peril Gonld name the Lerstenants it their T2 : fohereupon
there as a neto Tt ‘

TWibergupon J oblerbe that if the TU it be fpecial, naming the Ters
tenants, 88 it twas ancientlp, then it onght ts be fo : but of late (uch
courle ath been changed, as appears by the 8 of H. 4. 18, and the
Wit atwarded generally, and therefos (uch (pecial Mon tenure fhall
be a good Plea, o2 it is the vefault of the Plaintif to purlue his T it
againtt one Wwhois not Tenant, but When the TU it 18 general, Pons
fenure is no Plea to the abatement of the YW2it. 48 Ed. 3 15. 8 H.18.
48 Affif. 2. andthe 2 H. 4. 18.B. In a Uit of Account againt the
Sherift of Northumberland of a eceit in Newcattle upon Tine ; anv
it twas pleaned that Newcaftle was a Tounty of it (elf : but becanle ¢
as made a County fince the Lelfe of the TW2it, the TUHE Was avs
judged fo be goob. )

3. Whele Tertenants ave effopped fo plead Porvtenure, becaule
fhat they with the vefidue, at fiv®t oid plean that ]ﬁm Chatterton s
Zenant of pareel of the Land, by which Plea they have taken upon
themflelves tobe Senants of the Land, and therefose they cannot afs
tertoards plead Ponstenure. 41 Ed, 3.4. In a Pracipe quod reddat
againtt 1. S. toho pleaded fo the TN, and the TU2it abated, twheres
upon the QWA2it nid abate, and a netw Wit baought for Jornies Ac-
compts againft 1.S. be Mall not plead Aopintenancy twith the other,
becauie be hath apmitted himlelf lole Cenant by the fivl TWWaie. 33H.
6.3+ ZnaFormedon againtt the Pusbano, ivho pleaved Jopntenancy

with
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tith bis tife, fo3 twhich the Wi abated, and a netw Wit was parchaled
agatntt the husbano and Wife, twho pleabed nonstenure, and avjudged a
gooD plea fop the benefit of the wife, but if the laft w2it had been again
tbe busbann only, be could not have pleaved nonstenure.

22.H. 6. 54. B. 3n & Pracipe quod reddat, the Tenant pleaved
Ronstenure, the Demandant (aid, that befoze He biought another
Wit againft the Lenant, and 1. S. who mave vefault , fo2 which
#Grand Cape twas aarded ; upon which 1. S. mave vefaulf, and the
B Tenant faiv, that he twas fole Lenant, and waged bis Latw of Non-
fummons, fohich the Wemandant did acknoivledse , Whereupon the it
abated, and this TW2tf purchalen by Jornies Accounts, and there it is
argued if be tall habe adbantage of this , becaule the Al W2t did as
bate by bis ofvn defanlt, but it was agzeen, thatif he could habe fuch avs
bantage, the enant MHall be efopped to plead Pontenure, any anfuds
ged that the Tenant Mall anliwer,

42 Ed.3.16. Yna Prxcipe quod reddat, ong fosk the feverail Lenans
ty on his pact, and the other of the ofther part, and they were efoppen
becaufe that a fozmer proces was agatnf thent anod ofbers, and they took
the cntive Lenancy upon them, without that, that the others havany
thing , and bid gage thefr Latw of Non-fummons , wherefoze the fiveE
myit viv abate, aus this wyit purchaled by Journies Accounts, :

Ano (o in our Cale, Wwhen all the Lenants babve pleaded that 1. C.
fvas Lenant of pareell not named in the returne, they bave taken the
Senancy upon thent , aubd thevefoze they cannot afterivdvds plead ;p,nm
fenure. .ol

Amonos (the Wit being matntainable notiithfativing thele epw
ceptions) it is to be confiveved Wwhether there e awy errol th the Kecos
tery, 0 not. P EEEERER

And 3 concetbe clearly that the appeavance of the Wife within age
by Attoney, i8 Erroz; fo2 by the RKule of the Commsh Law, ineverp
Pracipe quod reddat, mwhereby dand is demanden, if the Lenant appear
be ought to appear eifher in perfon, o3 by one lawfally anthoyised
by bim, and that s the realon that if Jndgment be given ggainfk one ups
oi1 an appeavance by the Attoney, twhere the Attoney bav no TWars
vant toappear, that this is ¢reoy, untill it be remevied in cale fohere a
Terdict 15 paft by the Dfatute of 32 of H.8: of Repleader,but if the Htivgs
ment be given upon default 03 vemurrer, o2 upon a Werdid, and ng
Warranty by him whs recobered, this is not TWatranted by the Htas
tutg, Dyer 93. 20 Eliz: Dyer 363. and the vealon s, becaule that the
gLanp o3 thing {r demand (s loff 02 gaincd by one twoho hab ne TWavrans
ty, andthen the Kule of Latw ig, that an Infant Mall not appeare by
Qttogney, and 1 H.5.6. anfunged that an Infant canmot be Attoznel
fo2 another, and fo therefoze it 18 there faid, that be cannot appear ‘by
an Attoney, 22 H.6.31.b. Lhere by Newton, if an Infant (ue by ‘an
Attozney it is Crrop : Andthe Law inthis cale Kanvs with great veas
fon, fo2 the Tharrant of Attogney i made by the Infant,which althdiily
it be (nfficient twben it is of full age, vet it hall be dangercns to-pechmt’
Jnfants to lofe thetr Land by their Attoznecy, while they bave nof viecees
tion gnangb to choole fuch Who Mall be faithfull to them, and therefosf
the Latw hath mave better. piodifion fo3 them (to wit) that they: Wi} aps
pear by theiv Garvian aomitted and allotwed by the Court, fo that {n res
gard of the imbectlity ofthe Infant , fhe Conrt makes chovee of a (uffl
cient ¢ trufty perfon to plead and defend their caule,Nat. Br’.'f 37H 1 an
Infant Mall (ug by bis nert ftien%hnt ¢ be be Defendant i anp Aais
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and tbe Conrt does aigne a Guardian foz an Infant whs 18 Defenvimt,
and that i conemontp one of the Dfficers of the Court : andin2s H. 6.
3 1. tohere Hungerford and bis TaLife bought an Adion of el palle fo3
taking of theic Tillain being in theiv Dervice : Lhe Mefendant plead,
¢d that he was free,&e. and as to the lofing of the Bervice that be vas
not retatnen, anvd found fo2 the Plaintiff, and (zberall damages, viz. {0
the taking of nine and twenty pounds, and fo2 the lofing of the Beigice
tiwenty Millings. And {t was argued netther Judgment Hould beens
tred, becaufe the Retainer Was not found ; And afbee Markham mobed
that the Plaintitfs being within age vid appoar by thele-Attomep, and
oiv neclave, that all the paoces continued by the Attozmew , tobereas if
ought to bave been by thelr Guarvian, fo that all was Creez.  And
Newton fatn, that if it ere fo, there as gaog realon to have a G2t
of Crre , andafter the Plaintiffs velealen the twenty Millings,and had
Judgment of the other. :

@othat an Actozuey being alivates made by the party, ought fo be
tyerefoze mads by one of ability to give fuch Authority, which ability
cannot be in an Anfant, o2 all Authozitics mave by an Infunt are uts
terly void.

Anp that the appearance of an Infant by Attozney in any Adion, is
@mg, noes appear by the faip Wook . f the 22 H. 6. 31. 9 Eliz, Byer
262.b,

JBut i€ may be. obfeced that the Wusband in this cale is of fall age,
and therefoze he may make an Aftoney fo3 himlelf anv his TWife.

« 5ut 3 anfer that the Law {8 not- (o, o3 the RKule of Law s, that
the Pusband sannot give away oy lofe. the Inberitance of his TWife, bat
it mutk be given o3 1off by ber ber feif and by ber ofvn at, and therefose
if the Inberitance tn this cale being to the Wiife, Mhe is the painciple,
anb onlyp to be taken nofice of, and the ought fo appsac in fuch manner
as the Lalw hath appointed in regard of har nonage, 14 Ed.3.Age 88.3n
a Ceffavit agatn®@ the Pusband and T ife,. the Pusband oid appear by
an dttonep, and the TWife by ber Guarvian, aud upon fuggefion
that Me twas of full age, the Guacdian was bivden ts bying her into
Coutt, tolee whether he were of age o2 riot,

29 Affife 67. Inan ARl againtt Husband and T ife, the Pusbans
oid anftoer as Lenant, and the U@ ife wonlv net, but the Pusbanp (aid
that bis Tl ife was Within age, and that (e toas taken aap, buf did not
fap bp tohom, and be oid appear foz bimbelf anvbis TWife as her Guars
plan, and pleaded in ABar: and one of the Conalsil(aty, that the TATife
bad made defanlt which {3 the vefault of the Pusband, and becanle that
be anftoeredas Guardian without TWarranty by Mecozd in this Comt to
nothe fame, Fudgmient, &c. And thers Thorp faid, that be ought to
have a Warvanty tn fuch cals ; toberefoze the AXIM tas atvarden.

35 H.8.56. 3Ana TW2it of Right by the Wusband nd WWife (the oife
being twithin age), and the appeaved by ber next of Tim, and twes avsmit/

on, be Mall make defence bp bis Guardian, and not by bis nert of Bin,

teobp the Comet. '

. New Book of Entries 256. Jn & wait of Grrop toveverls & j?km be

Maurice Picrce, and Joane big wife,and John Pierce and Elizab. §ts twife,
the thyee frfk appeared in perfon,>and Elizabeth being within age; by
one Laurence Gibfon hev Guavniam, and avmittes by the Court,

Ao foin this Tale, fopalmuclins the Lany isthe Jnberitance of the
wife which s semanded, tohich fhe il lofe by this Kecovery, Heonabl
toappear by ber Guarnian, notiwithBanving (48 full age of the Bub

banp



Hol‘l‘a‘.nd;&cfaga_inﬂ
Jackfon &c.

bann oho (s jopned enlp fo2 foym fake Wwith bis wife.

30,& 31 Eli.Morfeby againft Charnock, SChe husband aud twife lebien
a Fine, ano after this twas reverfed by Erre, becanle that the wife
was within age, the busband MHall not have the Land, fc2 all the Cate
pafleth from the wife, ano the husband fogned only £02 confozmity, Coke
2.Rep. Cromwels and Beckwiths Cafe.

1But it may Le obfeaed alflo, that this Crroz concerntng the nonage
of the vife is (o appaopaiated to her pezfon in p2ivity, that no Franger
can take any abbantage thereof.

J conceive not o, fo2 the conffifuting of an Attoaney is utterly void
as to fhe ife, and therefoze every Kranger Mail take adbantage theve,
as is not like the Cale wbere an Infant makesa Frecfment which is
but voidable, and therefoze the Lo2d by elcheat noy any Rranger fhall
nof avoib it. ‘

22H.6.31. The wlantiﬂ's wifhin age vid fue by an Attoney, and
there tt was ruled that the Mefendants might habte g TW2UE of EGrroy,
an placit. 37. Eliz. Rot. 25 3. Bartholomew biougbt a Ta2it of " Crroz as
gatnft Dighton, fo2 that Dighton recovered agatnft bim in an JAction of
falle Jmpaifonment, in which he being within age did fue by an Attozs
ney, andadsunged that Judgent Hould be reverlen.

Sno this Cale is not tobe relembled o the Tale of a Fine lebicd byan
Infant which cannct be reverfed by anp but by the Infant himlelf, and
the fame Latw is of a Wecognisance by an Infent, and the realen of thele
Cales is,becaule it is the Adt of the Court; €0 adpmut htm feleby a Fine,
02 to acknowledge a Wecognizance , and therefoze this ongbt to be vefozs
med by the Court, and that muff be by infpetion of the. Infant, and
therefose it oughf fo be vone during nonage. KRR

¥But the nonage tn this Cale ought to be tryed per pais , ag it Wwas ads
fubged in the faid cales of Bartholomew and Dighton, and the cafe of
Hobbs, in twhich cafe the Infant was boaght to the WBar fo be inlpede
b, butadjudged by the Court that it hould not be (o, becaule the mat,
tet was tryable per pais : and 1o. Rep Mary Portingtons tale, & coms
mon Recobery againf an Infant, lthough be appears by bis Guarnian
thall not bind bim, fo3 an Infant b.th uot (uch a vilpofing potver of bis
LanDd, as the Pusbands § wife bave,but is utterly difabled by the Law to
transfer 02 conbey bis Inberitance oz Freeboln toothers during his mi»
nozity : And oflate daies, a commion RKecobery voes appear fo be a comy
mon condeyance and affurance of Lanp, : ‘

he thiro pact of the Cafle is, I the two matfers pleaded in WBar of
the Talait of €orez, 02 any of theny, be (nfficient, o2 not 2 I conceite
not. ,

And fictt, as to the Fine, with Pzoclamations levied befoge the Res
cobery bav, whichis the Plea of Mary Taylor, ong of the Ler.tenants,
3 conceive that it is ufterly infufficient, as toell fo2 the manner as the
matter of the Plea; fo; (he hath dilabled her felf to plead this Plea, fop
fhe (ets foath that the tiventieth of May, 31 Eliz. Themas Leighs and Ka-
therine his toife, Did let to the (aid Mary a Cottage: and thee acres of

JLand (parcell of the Lenements expgeled in tbe'gfine and RKecovery)
fop life, but dothnot (etw tn twhat Lown thefaid Cottage and three
acves bo 1pe, tobevefoze the Plea is  aliogether uncertaine anp
infutticient, fo2 the Cenements in the Recovery do lve in to Wolvas,
viz. 3n Alkington and Preftwick, and it doth not appear by this Plea,
in tobich of thefe the Cottage and thaee acres bo Iye.

g Ed.4.116.b, InaFormedon ig% Difcender of a houfe ano foty acresg
2 0
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of Land, and it of TWood in thee Letuns, and the Jfue being to be tres
¢o, the Tenant (aiv, that the Demanvant had entres into the boufe and
fhirty acres of Land, and thyee of mood : And by the Court the Plea
wasnanght, becanfe it vid not appear in Wwhich Loton the Cutry was.
Anp th Moore anp Hoskins tafe 1 the Crehequer, 8 Jacob., In an E-
je@ment of Lany {n Overkiddington and Netherkiddington, the FDefens
pant pleavepnot guilty, and ben the Ifue came to be trped by Nifi
prius, in the Connty of Oxon, the BMefendant pleaden an Cntrpof the
Plaintiff in thee acres of the Hand, contained inthe Declavation fince
the tatt Declaration ; Whereupon the Plaintiff vemurred and 2vjnoged
that the Plea ag tnfutficient, and thereupon the Plaintif bad Juvg,
menf to vocover. .
" ®econdly fop the matter, this Fine being precevent fothe Recobery
tobereby the caufe of this Adion ig giten, cannofertingnityit: fop it is
a Wale in Law, that one cannot give 03 grant (Dat Wwhich one hath nof,

. 22H.7. Kelway 84. 3f the eloctt Don in the lifestimk of bis Fatber ins

feoffs another, it 18 001D asfo bind the Y.and : and Littleron, Releafes
106. hele Wwozns in a Releale (Qua quo vis modo in futwre habere po-

“tero, are boiv inLaw o2 no Wight doth pallc buf only the Riaht which

the R:1eafoz bav at the time of the Relecle, asif the on releale tothe
& tieifoy of his Fratber all the right fohick be bath 02 map have, and the

- Fother dye, the Don mapenter becau'e that be avno right in the life

of bis Father, but onlya deftento htmafter the WKeleale by the death
of bis FFatper, 13 Ed. IA.IOEd.Z. aud 4 H. 7, c2p. - 4. Ft is enacted that
Fines with Paoclamations Matl conclute as well Privies as Hivans
gers, faving tothe Grangers (ach right, claim, and intere® as thep han
at the time ingrofed, fo as thep pmfue their claim by entry o3 adion

fwithin five pears nept after the P3oclamations and fabing fuch Adion,
Right, Title, Claim, and Jntevef, as firft, Shall grow, remain, de-

fcend, or come after the Fine and preclamations, by fozce of any Gift tn
Aatl, 02 by any ofher courle and matter had and made befoze the faid
Finelevien, (oas they purlue foithin five years, &c. 1By which it ap
pears that nothing is fabed to the Krangers buf righfs , agions, andiny
tevelts, avifing by foce of any canle o2 matter befoze the Fine, ano
therefoze nothing is barved by the Dtatute but foymer vights, for what
et right {8 bavred as fo the P2ivies, i (abed to the Krangers, (o as
thev purlue their claim within, &e,

pir Richard Shuttleworths Cafe bettoeen Barton and Lever, 37 Eliz,

‘enant in Lail levied an ervontous Fine with Paoclamations, and

then as Touchee did fuffer an erronisus Kecovery and died, the FAue
baought a Wit of Crroz o reverle the Fine, the Defendant pleaned the
recobery after wards, and the Platutiff to matntatn the waif din alledge
a pefanltin the Wecoberp, wbereby he conceibed the fame to be woiv,
but vefolved that it Was but voidable by a w2it of Crroz, and therefoze (o
tong ag it Wwas in fozce fhe IMne was barved foreverle the Fine: And
therefoye if twas agteen theve, thattbe IfMue ought first to reverfe the
Wecobery by wjtt of Crroy, and then be mav veverle the Fine.

Anv foinouc @‘afg ifthe Plaintiffs Monld be barred in the Wit of
Crro; bythe Fine, thep Mall be withont remevy, altbough that the
Fitne be ertoneous, as ¥ conceibe i to be, fop 1f they baing a W2t of
Crro toreverle the Fine fivfk, ‘the Werovery although it be ervonpous
Will be a clear y5ar tothew asit is avjudgen inthe faiv Cafle.of Burton
ano Lever. '

7 8.4.40.2, Dne bought & it of Creoy toveberle an Dutlatorp the

Attouey
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Attognep (i he was outlatued at the Duit of another. Halls fin sere,
that he could not be recetved, foz topen ong isto aonullan Duflatmy, be
fhall not be difabled by another Datlatory, although hebe twenty times
outlatoen, fo2 then it will folloto that there Mall be delap infintte, 26
Ed.3.66, Tenant in anctent Demefne lebies a Fineat the Common
kam, an after ooes lebp another, and the Nueen being feigniorefle of

¢ 9pannoj, binbaing a Wit of veceif to revetle one of them, (he Mal
tiot be baveed by the other, efpecially by the fiv(E to eberle the fecon.

Anw as to the Tarranty , I conceibe that it is no Wax fop many reas 2 Matter of
(oms; the Bar.

1. 1Betanfe YWarrantics o bind onlp Kights and Adions which are
in effe at the time of the Wwartanty made. and not Rights and Adions
which vo accene after the Wharranty creafed, but this TH3it of Garey is
gtven fo the Plaintiffs in velped of the ervoneons RKecobery , which wag
futfered after the creatibn of the wacvanty, and therefore the Wwaranty
18 no 1Bav to the PPlaintif®s to habe this 102i¢ of Eiroz, 30H.8. Dyerqa,
B. Allthe Ankices did agyee, that when a man does bind bimy and bis
Peivs to wageanty, they ave not bound to wyrant new Witlew of any
Aetons accrued Mnce the Wwazranty, but only fuch Acicas as are ineffe
at the time of the waranty mave, 12 Affife 41. fhe Lenant in a Pre-
cipe quod reddat mave a Feoffment banging the wjte, any after the Des
manvant havd recovered by esvoncons Fudgnient, notwithTanving ihat
the FFeoffment bavd excluded the Lenant from bis RigHE to the Wand, pet
this thall not esclune bint from bhis WAt of Errop Wwhich is accruen 't
:}tm fince the Jnogment gtben atterthe Feoffmens, Vide, 18,& 19E- |
iz, Dyer 353. AR :

ABut i¢ may be obfecen that this Wagranty Mall bind the'Kight of the Objed.
Plaintiffs to the Lamd, fop althdugh the Wecovery be voverlen , vet the
Plaintifes Mall be put € theiv Formedon torecober this Lano,in which
they Mall be bagred by this waranty, ane fo it-MHalkbe in vatne foz them
to revetle the vecoberyp, foz by the wagvahty they Mall be bavred to habe
ﬂ)t’-a anfoer, Chat notivithEmding the Collaterall toagranty |, vet 8 Anfwer.
Right voth rematn in the Plaintiffs, wbich is bound by the waranty,
which Right is taken awap from the Plaintitfs by this Wecovery; by
whichthe Law twould have gtven to thema Wemedy (tobich is by mait
of €r202) to be refozon fo theiv IRight, fo a collaterall ‘wazranty noth
viot extinguith the right of him twho (s bound by the twazranty, but onlp
Does binv the Kight o3 the time that the toazranty remains unvefeaten,
ano this is paobed by many Authoyities, 34 Ed.3. Droit.2g, ¥7 the Tes .
naut tn a ©if of Right hath collaterall wazrante of ths Ancofoy of the
Deniamdant, be ought fo plead tf, and nof to conclnbz'upon tbe Kight;
fo2 if he conclude upon the Right, € Hall be found againtt him, becanfe
the wazranty voth not give o2 extinguif the Kight, but only binds it.

43 Affife 44. A collaterall toagranty may be defeated by a Weed of
Defealance mave after the creation of the tazranty, by twbich it appeats
that the Kight is not ertinguithen,fo if {o, it conld not be rehiven by the
Defealance, and with this agees 43 Ed. 3.20. Tarle of Staffords Cale.

19 H.6 59.B, Fortefcue, @ collaterall ivazranty does nof give 1ighe,
foz 1f JLand be given o one and the Peirs Pales of his body, anv he hath
tine Song, and doth alterw; anw the collaterall Ancelor to the Don voth
releale oith wazcanty fo the Alinee, anddies, and the Eonee dies,’
tolo €5 the cloeft Gon basten, but i€he die without IMue Pale , leaving.
Ffue a Danghier, the youngst Son Hall nof be basren-by the magu;;w;o '

24 £140.
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24 H.8.B. Formedon 18, 3f @enant in atl hath  two Dons by feves
rall benters, anddies, and the Anceloz collaterall of the elver foon
poth releale with Waztanty, and vies without IAue, and the elder HDon
oies Without IMue, the pounger Don hall recover by a Formedon, be,
caule Ye i not Yeir tothe wazranty ¢ Anv Littleton 160. B. Tenant
{n Latle bath thiee Dons and vilcontinues, the (econd Hon Releafes to
the Difcontinuce With wazranty, the Tenant in'Latle, and the fecond
2on dies, now is the cloelt Lon barced becaule the waranfy 18 collates
rall to him, but if he die Without Fdue, the vounger may bave a For-

“medon and fhall not be bareep by the waeanty, becaunle that the .waz,

rantp as to him is lineall , ano to this purpole is the 8. of Rich. 2. War-
ranties 1o1. 4By tohich 1WBook it voes appear that the CHatestail isnot
exfing by the wazranty, o3 if it couln be fo it can neber be revived as
gain. T '

fLhis TWagranty is exccuted and defermined,® fo2 it was mave fo the
Tonulees againtt tobom the TA2it of Cntry Wwhereupon this Kecovery
was bad, ipas bought, anv they dio vouch to TWaranty Thomas Lea
and Katherine bis wife toho mave this Wwazranty , and thevenpon thep
have recobered in value, wherefoze this Tazranty is utterly deter.
mined.
v 23 Edw. 3. Recover. invalae 12. Jfone upon awazranty vouch and
vecovet (n value, and then is impleaded of the Land recovered in bas
loe, be fhall not vouch againe, becaule the wazranty Wwas once eyes
cufed.
... &he waranty is vetermined by the veverting of the Efate ¢o Wwhom
it was armered, £o03 toben Kacherine nied, Thomas Lea was to pazrant
the and fosthe Conulees, and after bis death be bad the Cntive Feer
fimple of the Lanv : 22 of Edward the third, 1. In Dotwer, by Nicho-
las Powes and bis wife, the Tenant vouched A, wh: was reavy in
Court, & demanded fohat he Yando bind him to Wwazranty, who (aid, that
the (id A, ¢ B.hts Wife had rendied to him the (aid Lenements by Fine,
anv obliged them and the Pelrs of the wife to wazranty, and faid that
the Wife Wwas dead, andbada Don and Weir who was liable to the wags
ranty befoze him; FJudgment of the Woucher, and the Court bely the
Teuchment good. ‘ '
" QWtbereby it appears, that after the death of Katherine, Thomas tuas
bound to this azranty, and by bis veath bebav a Fee imple, Wwhereby
the wazranty is velroyed. Lictleron 169. If Lenant in Laile enfeofs
bis Wncle Wwho enfeoffs A, toith wazranty, A. resenfeoffs the Tnclein
Jree, who enfeolfs: @ Kranger in Fee, and dies without IMue, the
Zenant in Laile vies, the Idue MHail not be bazreg by the wazranty of
the Unele, becanle be does restake to bim as g2eat an Eiate of His firfE
Fcoffee to twhom the wazranty was mave,. a5 the faid Fecfee bav from
bim, and the caufe why the wazranty (s vefeated in this Cafe is, bes
caufe i€ the QWlagranty be in force, then the TWncle Mall wazrant it to
bimfelf, tobich cannot be. ‘
-« Andinone Cale the er fenants do claime the Ctate which Tho-
nmas Lea hav, and therefoze they cannct bavea gycater adbantage by the
wazranéy then be bav. Nat.B. 135. 3f one enfectFs another with waze
rantp, and the eoffee enfroffs anotber, and resakes the Cate in
Free, the wagranty is determined, anp the 22 H. 6 23.b. gtrozus with
this, becaunfe he is in of another Ceate.
. 2nd depending the Wit of E2roz (Viz, ) Trinit. and Michaelm.
.14 Jacob. Dne of the Plaintiffs in the wulzit of Cav02 vid DY ,

Beiirn fohich
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foblich toas pleaved by the Defenvants Michaelm, 14 Jadob. fherenys
on the @it of €3rop WAS dbaten.

Hillar. 13 Jacob. Robinfon againft Matthew Francis Rot. 543.
Adminiftrator of Alban Francis. :

[j& atli ﬂ(tt)itm of Eebton & Wond of 1001, mave the firft of Augaft,
10 Jacob. '
he Defenvant pleaded, that the Inteftate 20 November, the 11 Jac, Pleds
was bound to Elizabeth Francis tn 100 1 tbhich was unpagd at the
peath of the Intefate, and that Elizabeth maregen. Jobn Pennial,
John anb Elizabeth b3sugbt & plea of Debt again the Defenvint bes
toze the 9Pasoz of London foz the fafid 100l and recoberen bb vetanls,
anp bav Crecutfon of 55 1. 85. 5 d. anv fo acknotilengen fatisfadion,gc.
and vid fucther plean, that the Yitte®ate the i2 Janua, 7 Jacob. div acs
- Hiofoledg in Chancery, that he owed to the Lozd Chancello; andto the
fPalter of the Wolls soo0l. Which Recobietp and Kecognijance oin
amount to 690 1. 8. 6d. S

Ano that the Defenvant fo te lin Crseution, and fo; papment of
diters Debts of the Intelfate befoze this Adion, plene adminiftravit
omnia boria Intefatoris precerquim bord ad valentism 100 I. tbhich
were lpable fo2 the refidue of tYe (rio Recolieey, dd fo; 1bo I parsel
of the (aid 500 1. and that g baty not, noz hav, a¢ the pay of the T,
purchaled any ofber goovs, & (dving to the valie of the fain 55 1. 8's.
¢ d. and the faid 1001, aid vivaver, that the Debe cécéteren befoze
thie 9Pasos, #c. Was a frue aiva jult Debt, and that the fatn ecos
Yerp as to 45l anp 1d. feflione of the (ait j0o .85, 6d. dud the
faid Kecobery did rematn in fosce. ' « L

The Plaintiff as to the Wecovery (aiv, Lhat the (it Dbligation, Replication;
upon which the (afo Weeobery wis Bap, s mave foz lecuritp of the
papment of 551 and th¢ the £l John Pennial and Elizabeth vin ace
cépk the (afn §5 1. 8s. 5d. in till (atisfadicn of tbe faio Juogment,
and fuere content therewith, ano offered thevefoze to make a Keleale,
02 to acknotvledg fatistaction @ but the Detepsant,to vefraup f?g‘ Plains
tiff of bis juft Debt, viv defer to Have 1d ’i"s_fac'ﬁdii acknotoledgen, o3
to Bave a Keleale of the refibue of the JubGment, anv fuffered the
Fubgnuent to cgmain inozce by ftaud dnd cdbin to €HE infent afoze,
faiv, ¢, ; ) ; ‘ -

T he [Defenvitit, as to the refidue of £he DebE, and the acceptance Rejoynder.
of the faiv 551 8s. 5d. (n (atisfacion of the Judgment, and to the
offer of Releale and ackrotledgment of fdfisfaction, oid vemuc fn
Law. dAnbadto the Wecognisance be (aid, that a Condifion was ans
neyev o if, fcil. Thatif the Inteftate, his Executors, or Affigns, thould
pay 100 l. with theincreafe thereof, to @ illiam Jfrancis an Infant,
when he fhall come to the age of 21 years, and inthe mean time fhall
imploy it to the benefit of the Infant, accor_din% to the Wil of gaillis
am jfrancis, thae then the .Rc‘c‘ognizi_ncc'fhaill e voyd : and vib avet,
that William Francis was alibe, and within age, and that the falp 1001,
was not et payd. o i

Gnbd the Platntitf fo thig'vid fopu tn Demureer.
And tothe othes JPler vidBemwur in Law, and the Defendvant viv
jopn. . »
ano 3 conceite, that as to the fir® Demive, che Phainti oug%t éa
ats
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pabe Juogment ; o3 notw it is acknotoledged by the Defenvant, that
be hath 100 1. in bis banvs, befives the 55 | 8s. § d. deliveren in
Crecation, and he hath aof Hetoed any (ufficient canle fop retaining
it + fo} when thole, who vecobered 100 1. upon the WBond, did accept
s5l. 8s.5d. infoll (atisfaction of (M Judgment, ano DId offer'ta ves
1¢ale and acknowleny (atisfaction, this Juvgment in truth is vilchars
ged, and cannot charge the Executor: aundtherefole be cannof return
(riens en fes maines) to (atisfic, becaufz He is nof bound o paw it.
Cook. 8 Rep. Turners Cafle : who bpought an Aetion of Debf upon a
4Bond of 100 L. againft Laurence aad sthers, Avminiftrato2s of Booker.
A he Defenvants pleaved tn 1Bar dvivers fozmer Recoveries againft
them in Debt bav, that thep Had nof Afefs, preterquam bona & ca«
talla quz nonattingunt ad valorem, of the (aid @ebts recobered.

The Plaintif replped, that the Defendants fince the Kecoberies
bip pay part of the Debts in full (atisfadion, twhercwith they belo
themfelbes content, and offered to acknowledg (atisfadion, but the Des
fendants oid refule to agree €0 that, tothe vefranding of the Platutiff,
And avjunged that the Plaintif hould vecover : o2 an Crecuto; ought
o erecute bis offfce trulyp.

¥But it may be objeded, Lhat there is no place mentioned where the
payment o3 acceptance was 2

3 anfver, that it (3 not materfal, fo3 if {8 nof iluable, butonely
ebivence to piobe the frand, Wwhich is the (nbffance of the Plea, and
that is pyoved by the faid Cale of Turner. And 42 Ed. 3. 14. Confpis
racp fhall be byought tohere {€ tvas done, and not where the Fnvidmens
wag. And 44 BEd. 3. 31. Attachment npon a Paobibition lics where
the fummons s, although the Plea be beld in ansther Counfy. 1 H. 7.
15.B. Papment with Acquittance,pleaded tn an Adion of Debf upon a
YBord, {snet double, becaufe that acquittance onely is ifnable, and the
papment s but cbidence.

fhen the Wecognisance s no canle of the refaiming the 1001, as
fn Cook. R. §. Harrifons Cafs : Green baought an Action of Debt ups
on & 1Bond of 40 1. againtt H. dominiffratoz of Thomas Sydney, the
Defenvant pleaved that the Intefate was bound in a Dtatute, befives
which be bad no goods, gc. he Platnfiff replyed, that there was an
Inventure of Defealance fo3 perfazmance of Cobenants, bwhich bither,
fo fwete perfoymed; Wwherenpon the Mefenvant vemnrred, and it twas
avfuvged againgt Yim ; foz a Mebt upon a Wond hall be papd befoze a
Statute (o perfoom Covenants, when none of them theu weve, nop
perbaps eber Mall be byoken, but are future and contingent things,
an thersfop fuch polibitities, Which peravbenture Hall neber happen,
Wall not bax prefent and due Debts upon g Wond.

And although the Convition of the AKecognisance be to paw mony,
pet 18 it to be papd to a Eranger, and therefoze it isnot anp Debt, but
the ebt is onelp by the Wecognisance, .

Alfo it 18 not to be payd but upon & contingency ( fo i)
if the Infant comes to full age, butif he dye befege, it fhall never be
papd. 36H., 8. Dyerso. Dusvebiled a0l to his Daugbter to be payd
at ber mavriage, 03 21 _vears of age, and fhe vped befoze marriage,
et it @all be papd. 7 Ed. 4. 3. and 18. 36 H. 6, 9. Cook. g Rep. fol.
108. 3n an Action of Debt again® an Avminigcatrir Who pleaved
Statutes, and further that the bav not (afficient, gc. Lhe Plaintif
repleed, that foz one of the Htatutes a leMer fom was accepted tn fatifs
fagion; anbd as to the otber, that it twas fop perfosmance of Cover

nants,
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nants, and thaf none was bzoken : and the DMefendant semurred, and
avjunged fo3 the Plaintiff; and that the genecral aberment of payment
any acceptance, and that the Dtatute was fo3 performance of Cobes
nants, 1as goov, becaule the Plaintift was a Eranger thereto,

And this cafe twas argued again by me fo the Plaintiet, and by
Crook fo3 the Defenvant, Saturday the 24 of May, Pafch. 1§ Jacob. at
which vay Mountague, Doderidge, and Haughton 2id agree, that fo3
the firft matter Iuogment ought to be given foz the Plaintiff . but as
to the 1aff Mountague helo o3 the Iefendant, but the ofber ttvo on the
sontrarp.  And Doderidge and Haughton agreen that the Plea of the
Defendant was nangbt, becaule be (ain, that a Condition was annered
to the Wecsgnisance, and did nof (ay, that if fwas upon ronvition ; and
Mountague replyen nof. Vide Com. Browning and Beeftons €ale ,
21 Ed. 4. 49. 28 H. 6. 3. '

Hillar. 12 Jacob. Robinfon ﬁgainﬁ Greves.  Rot.744.

I £ an Aerion of Lrelpale; o2 that the IDefendant the 6 of May,12 Jac.
the Poule anv (everal Clofes of the Plainfif did beak anv ens
ter, ¢c. ad damnum, &c. . ;

Che Defendant pleaded Pof Kailty. -

“Che Jury found, that the fatd Lenements were Coppboly, parcel
of the 9Pannoz of Ecclesfield, grantable (time onf of miinde) by the
3,020 03 his Stetwars by Copy, in FFee, tn Lavl, o3 fop life o3 pears, acs
ceogding to the Tl of £he Wogd, and accoping to the Cuffom of the
gBanno : And that befoze the Lrelpals Thomas Shereliff fas feifen in
foe at the will of the L0, accozwing to the cutfom, ¢c.

And that the firl of January, 14 Elizab. by the banas of Nicolas
Shercliff aud Thomas Jepfon, ttwo of the Cuffomary SCenants, Gilbert
Carl of Shrewsbury, then and pet being Logd of the (aid Pannoy, out
of Coutt, and accoding £o the Cufom of the (aid PPannoy, din furren,
der to the ule of Nicolas Stanniland and bis Peivs : which durrenper at
the neyt Court, 11 Janua. 40 Elizab. by the banos of the faid N. S. and
Tho. J. tnas delivered info the faid Conrt, and theve by the homage of
the (aid Convt was pefented; and by William Weft then Dtewarn, was
accepten, and entered in the Rolls of the faid Conrt; and that a Copy
of the Surrender, unver the hann of the (atd Hleward, vas selivered
to the (aid Nicolas Stanniland, twhich Copy was found verbatim : viz.
Ad hanc curiam compertum eft per homagum quod Zho. D. furfum red-
didic ad ufam . Dt. & haredibus fuis : but £hey faiv, that the faid
N. St. 8as no othertoifc aomitten.

3By foace of which the faid Nicolas enferev, and fhe 6 Decemb. 1 Jae,
sut of Coutt, by the banos of Thomas Jepfon and Richard Shercliff, pip
furrender accopving to the cuom of the Pannoy, fo the ule of the faiv
N. st. fo3 life, the remainder to William Stanniland and bis Weirs ¢
which Surrenver, at the Court of the Pannoy beld the 17 May, 14 Jac.
foas nelivered into Court by the hands of the (aid Thomas Jepfon and
Robert Shercliff, and was paelented bg the bomage at the (aiv Conrf,
and foas there accepted, and entered tnthe Woll by the Dyerif, and
that a Copy of the faid Durrenver, undec the hano of the Dtewarn,
was deliverento the faip N. St. twhich Copp Was found verbatim in the
fafp wo3ds with the fogmer; and found that there was no other avs

mittance.
f ) Lhe
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g ye fixth of November, 2 Jacob. Nicolas Sc. bped. '

Thomas Shercliff enteved at the Court 6 Maii, 12 Jacob. din furrens
per ta the ule of the Platutiff foz fen pears, and papd his Fine, am
was apmitted, ¢c. Whereby the Plainti oid enter ;. upon whom fhe
Defenvant by the commanontent of William Stanniland piv enfer, anp
mave the Trelpals, gc. Ind (o praped the Dpinion of the Court.

~ dAnd J conceibe that the Platntiff ought fobave Judgment.

QAnb ta this cale, are fwo matters confiderable 3 FFict, if this Pes
fentment of £he Lo2d, and the entry info the Roll, and the delitery of
a Copy entred by the Dtetoard, be any advmittance o3 not.

Anv ¥ concetve that &t is no aomittance s FFo2 an admitfance is a
ceremony vequifite to make a Coppholo EHate, anv is (o necelary,
that befoze apmittance, he fo whole ufe the Durrender is mave, hath
no @fate : astnBra&on 2, cap. 8. Si ipfe ad alium transferre. voluerit
prius illud reftituet domino, vel fervienti, i dominus prefens non fuerit,

‘& de manibus illorum fiat tranflatio ad alium, &c. Sinb befoze domits

fance, this i no pevfedt affuvance, but onely begins then,as in Peryams
Cale ; Cook. § R, If the TLenant makes a Feofmant, and ts nof
paefent within the pear at the Court, and fhere cnters i€, it Hall be
voyd : Lhere the Feoffment is but opus inchoatrum , as if is there
relolbed, and is nof perfected until it be pefenfed and enfered. And
3 concefe that this avmittance of a Copeholver is like foa Frechold
af Latw, tn which cale nothing padeth by the Decatill the Livery be
mave. "
Andnofw if i$ fobe confidered, twhether theve be any thing bere fo
make the admitfance 2 fo2 fivf, there {3 no expzels aomittance, but
if theve be any abmitfance, it ought £o be tmplied : and J agree that
if there be any act fo imply the confent of the LLozd fo this Survender,
it (hall be a good admiittance : but bere is no fuch thing, o2 the mats
ter to make an tmplyed aomitfance sught to bz taken and collecten ont
of thefe four things contained in the Werdid. '
he paelentment of the Durrender mave out of Couvt, by the

bomage.

e peefentment of the homage : and that is vone.

fLbe acceptance of the Durrender by the Dtetvard, and the entryp
thereof in the Roll.

he velivery of & Copp by the Htewary to Cefluy que ufe.

. dno 3 conceibe that none of thefe oo imply an admittance.,
_.3Foz firf, no adt by the homage can make an apmittance ; 102 they
cannof make an adoal admittance, and therefoze thep cannot by any
:gtp;lfebn a; ngal%z an amttzittame.' @:l)eni bere s nof any ad made by
e #0200 bimlell amonnting fo an anmitfance beve i
fornd o be done by binv. s . > 03 there is nothing
- Ano &s fo the ads mave by the Hteward they ave thee s Frirctt, the
acceptance of the paelentment which isno amittance, fop be being
Jung of the Conrt 18 bound by the Lato to receine the Paelentments
offered (o him by the bomage. Decondly, She Entry in the Roll,
aud this is allo his vuty todo fo3 the ehivence of fbe Ro2d, and of bim
fo whofe ule the Durrender is mave. Lhirply, The velivery of the
ﬁtnpp of the Pzelentment, whichallo onght fo be done, becaule that
fevbes fop Ceftuy que ufe o his ehivence when be twas anmitted.

Iut none of thele things vo imply the confent o3 till of the Logn,
that Ceftuy que ufe fall be admitten, o3 that be Mall bave the Land
arcozoing to the durrener ; fo3 Wwhen fhe Law tmplics anp ad out of

fbs
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the aa of the party, the act of the party onght to be fuch, as does necels
favily (uch a thing to be tmplyed by the Latw, and £hat £o be fo nece@as
ty,as the agt of the party cannot be, unle(s the Adt ta be implyed be alls
done. I14H.7. 3f Lenant oz life voes (arrenver fo the Grantee of
the Weberfion, this is vl an Attognment tmplyed by the Lato, foz
ofbermife the (urcenver can takeno effed. And § Rep. fol, 15. 3¢
a Parfon makes a Leale foz years to the Patron who grants ober the
feale, this does implp a confivmation of the HLeale, fo ofherivife the
@zant of the Patron Mall be avovoed. And (o inour Cale, {f the
fecond Durrenvet hav been mave fe the Lo2d tn Court, I vo agree
that it fall be an tmplyeo adnrittance of Ceftuy que ufe upon the fivfk
Surrender. Wut When the ac of the parfy. may be without. anp (uch
implication, anv the matter o be tmplyed veffs indifferent, then if is
quite confrary, 2R, 2. Attornment.8. Feme (ole grants a Revers
fion, to Whicha RKent is'incivent, and nanwes'the Gaantee, to Whom
the Lenant pays the Kent, this isno Attoznment; foz it is invikferent
twhether be pays this to the Gaantee as Gantee, 0y intight of bis
T ife. Vide 13 Elizab, Dyer 302; -~ T '

hen incor Cale, Lhe acceplion of the Durrenver, the Enfry in
the oll, ano the pelivery of fhe Copy of the prefentment are things
innifferent, andare nof fuch ads as nece@arily imply.any admittance,
fo3 all of themt may be done, although no admittance be mane. |

46 Ed. 3. Forfeiture. '@ 15ifhop mave a Gift of Land in Layl, vens
peving RKent, the Dean ano Chapier vid releale part of the WRent,
this is a confivmation of the Giff, fo3 it {5 neceatilp Smplyen, fo3
otiperinife. the refivue of the Wenf cannot be. IBut if .they hao orelp
enteved the Giftof the Withop in iheir Kegiffer, o3 inan Anttrument
unoer thstc feal, 3 concetve this hall be no confirmation, fop it mayp
be that they made this, that fhe fuccelo; Hould be the better able to
abﬁ ja) lt. 10 i.1l0 . vl )

szi'qnu fo inthe cafle of the Patron afozeldiv, if the Patron han env
tered the Leale inone of bis Coivdences, 02 in an Inffrument unver
pis feal, this i3 not any confivmation; fo; it map be that be oid i€ fo3
bigjbetter remembzance of the CfKate granten, anv fo the infent to tns
“fErug - the (nccellop to aboyd L€, ' v

gecondly, 3 conceive until the avmittance of him fo fwhole ufe the
&urrender is mane, the Clate of the Copyholoer does remain in Tho-
mas Shercliff foho made the Durrender : fo2 if cannof be in Staniland,
to phom the Surrenver was made, becanle the Durrender does make
no GEate until aomittanse ¢ fo3 the Veir of the Copybhold hath the
Cate of the Copyholn in him befoze any abmitfance, becaule that he
Bath an ¢ fate velcended to bim feom his Anceffos; fop if it toeve others
tife, the Cftate Mall be in abeyance, which Mall be inconbenient ;
put Ceftuy que nfe bath nothing matil admittance. Anv futhe 5 Rep.
Periams Caig : & Feoffment by Frankicnant of the 9Pannoz of Pore-
chefter (§all be boyd, if i€ be not p2efented at the next Court, where i€
ig vefolved that the coftom is good, andthat the Feoffment i3 not full
and perfect until the prefentment in Court accozding to the cuttoms, but
it is as opusinchoatum & non perfectum. :

Ano (o th out cafe, the Durvender is no perfed aurance to pafls the
@ fEate, until there be an admittance thereupon : and therefoze it fols
Lo, that until abmittance, the CEate doth vemain i him who mave
the Hurrenver. oo , o

anbinthe Cafe of Frofell and jg}’:ﬂﬂu, avjuoged tn this Couvt ltb’;:s

2 ;)
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Laft SCernt, ‘where Thomas Herring a Copyheloer in JFee of the 9Panos
of Manfel-Lacy, tbe 28 Elizab. accozding €o the cuffom Did (urrender
into the hanns of twa Lenants out of the Court, tathe ule of George
Whittington and others unver whom the Defenvant clatmed, and i
foas fonnd by the cuFom that Guch Durcender ought to be piefented at
the nert Court, 82that otherwile it Mould be boyp, Thomas Herring
dped, Henry Herring befng bis @ and Beir, ano befoe any Court
Bolben, oz anp apmiftanceof George Whittington, Henry Whittington
pin enter, and made the eafe to the Plaintil, who bpoaght an Cleds
menf, anyit was adjudged foxhim ¢ fop it was velolbed, that antil aps
mittance the Gate temained in bim toho mave the Durrenser, which
by bis veath velcended to Heory his Peir.

Hillar. 13 Jacob, Webb againft Herring!

[ £ an Eje@ment upon aLeale mane by Henry Perfon the 26 O&ob.
the 13 of Wing James, of a Youfe tn the Parith of D Mary Ab-
church in the TWard of Candlewick-ftreet : Habendum fzom Michaelm,
iaft paft fo2 fh2ee pears, anbd layd the Eje@ment fo be the 28 O&ob.
i the fame yeat.

‘ ahe Defeadant pleaded ot guiltp.

Lno the Jury found, that William Say toas feifed in Fee of the fain
gpeBnage, and of tWwo ofher dPefinages in the Parih of St. Jobns in
Walbrook, Londox;,_ann belo them in Docage. Ano that the 8 O&ob,
1562, the (aid William bhabing iffue Francis his Son, and Margarer,
Agoes, and Alice, by bis TN in Waiting vid debile the (aid Peluage
in thefc toovs ¢ I bequeath to Francis my Son all my three Houfes,
after the death of my Wife 4Bavrbara, and his Mother : and if argaret,
dAgnes, and Alice, and either of them, do out-live their Mother and
their Brother Ffvancis and his Heirs, then they to enjoy the three Houe
fes for their lives : 'and the three Houfes then I give freely to my Sifters
Sons, John TWkittinbury and Roger TWittinbary, and they to payunto
the Wardens of the Batchelors Company of the 9Berchant-Layploss
61.10s yearly tobe given to the poor and needy Brethren of the fame
Company for ever : and if che faid Jobn and RKoger and their Succeffors
do .deny the faid payment of 61. 105, it fhall be lawful that the faid
Wardens to enter into the three Houfes, and to difcharge them for
€ver. '

William Say the BDebifo} dycs,

Barbara enters.

Francis, Agues,and Alice bpe Withont iTue.

Barbara tyes.

Margaret enfers.

{{)hn Wvgpiqblll)ry DYes mit:)nut {Que.

_ Roger Wittinbury dyes ivithout iffue, and the Leflo2 is Cofi
Rﬁmw to him, viz, 2on of Margaret Pierfon, Qi&egt n‘ig tftjg ?53
oger.,

@Cbe 18 of Auguft, 13 Jacob. Margaret dped feifed, habing i
John Savage her 2en and Peir, who entered ; which Q’m';, ?{x)ggx 71[{:!:
bruary, 13 Jacob. did infeoff Edward Jackfon in F oho the feconn
of September, 13 Jacob. Bid infecf Richard Slydhueft in Fee, mwhg
the third of September, 13 Jatob. bid miake the Leale to the Deferw
pant fo3 four pears, who enered; wpen whom the 1503 id enter,

&omne



Webb aghinft
Herring.

an? mave the Leale o the Plaintif, upon whom the Defendant bid
gnfer.
And paaped the Dpinion of the Court, g¢.

And 3§ conceive Jungment oagbt o be given £o the Defenvant.

Wat e, as to the Ruelfion that bath been mave, fil. wipat
Ceate John and Roger Wittingbusy thail take (if they thall take any
Cate at all) by this QUL 2 3 Mall not avgue : foz I agree, that i
they babe anp Efate, it i a FeesKmple, in refped of the conténual any
perpetual charge impoled upon them o3 the papment of 6 1. 105, tothe
TWhardens, gc. fo3 that s to bave a perpetual continuance tn refpect of
the pecfons to fwhom it €S to be payy, fcil- the Pooz. And allo the pers
fons to pay ave the tho Wictingburies and their fucceozs, b inthe
@Crpofition of the TWill thall be taken fo3 their Weirs am AMigns ¢
and alfo in vefpea of the limifation of the payment, fcil, [for ever]
which ina THill makes a Feedimple : and foz as much as the chacge
s to confinue fo3 cber, if follotws alio that the Cate ought to continne,
foy withont the Cate the charge cannot be.

1But 3 conccibe that John and Roger thall take nothing by this will, o2
at leaft that thep Mall take but a fature CXate o begin after the death
of Francis without Peiv, ano then their time will never come, fo2 John
Savage unber Wwhom the Defendant doth verive his Cxate, is Peire to
Francis, and therefose the Plaintiff nog bis Letloz, being Weire €0 Ro-
bert Wittingb. the @urtivez cannot bave this houfe.

Anvto paove this, bere ts an CEafe limited by orpiefle toods fo
Francis and bis Peirs, ano no apparent intent by the Webvifoy, that the
toov(Heirs) fall be vefrained to the Peirs of his bodvy,anlede by veafon
of the Limitation of the Kemainders afterwards, which cannot be (28
hath been faip) {f Francis bad a Fee-Gmple. WBut a8 tothis I fap, that
the fame veafon may be given, wben antan vevifeth Landto A and bis
Prires, ano if he die without Peive, that it all remainto B, anv bis
Peires, in wbich cale it the Debife to A. (all be refrained to an Ehate
in Taile, the Wemainder to be i3 good, but no fuch tntent can be colle.
gted againft eypiefie Wods, and therefoze the Wemainder i3 utterly Yoid,
astn 19 H,8. 8. B. tobere the Kule is given, that wben the intent of the
DWefkatoz does not agzee with the Ratw, bis tutent Hall be vsiv, anv this
isa certain Rule. And Welt.2.cap. 1. tobereit is paobiven, Quod vo-
Inntas donatoris obfervetur, yef it cughf alivates to agice With the Kutes
of Law, as is paoved by the 8. Affife 33. twhere toas & Gift in Taileto
tino, and if one bies, that the Durvitoz Mall bave all to bim and the hetrs
of hts body, note doth the Laiv fay that they bave feverall Juberitances,
but the toill of the Donoz Was, that the Burvive; MHould Yabe all, which
being repugnant tothe Rule of Latw, Wwas adjudged fobe a toid Claufe,
35 H.8.6, Eftates 75. CHate given to the husbaud and fuife fop thetx
1ibes, the Wemainder to the beires of thetr bodies {5 an Catestaile exes
cated, notivithEanding the erpaelle Will of the oney, becanle an €.
fate foz life and of Jnberitance cannot be diftind in oneand the fame
petlon tithent a mean €Eate fn another. Do that in TWiillg, if the in
tent be againff Law, theyare boiv ¢ Audfloisift if the intent be ambis
guous and not manifeftly fo be collected out of the wods of the TWill.
And o our Cafe no manifelk tntent docs appear to make the Titate of
Francis an Cate in Tail, Coke 6.Rep.Wildes Cafe ; Dnc debifes land
to A. foy life, the Wemainver to B, in Latle, the Remawnder to R, and
pis wife, and after their beathe to theiv Chilozen, Who then had tivo
Chilozen, the Debifoy dies, and A, dies, and B. vies without JMue, an&
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ay_{g p‘,é wag aniungeu that the Chilpzen.of R. and biswife Hould haveons
1p an Cate fo3 life,becaule that by Judgment of Lat they have but an
Cate foy life, anv (€ R. and bis wife Hould have an CEate in Latle, it

_onglht to be by the.infent of the Devifoy, which intent saght fobe mani,

feft and certain, and (o erpieledin the TWill, anvinthis cale noluch
intent bocs appear, £02 perbaps bis intent Was toaccoyn Withthe Kule

of Law, 15,816 Eliz. 9,2.A. babing thee Poules ¢ habing three Dons

any & Daughter, did vebvile to B. yis Hr¥ Don a Poule, paving fen
pounds to his Differ; anv Ye toenter after he veath of the wife of'the

Deviloz, and did debile to Yis lecond Don another Poule, paping tothe

Daughter ten pounds,and e toenter at the age of one ano twenity vears,
and dio devife the thirn PHoule to the third Don pavinng: tea pounvs to bis
Siffer, and be to enfer af the age of one and twenty years, andifanyof
bis Dons pied befoze the age of one and twenty years, bis part Houlo be
pivived among(f the Durvites, and (o ebery one MHould be heire o the
otber, anv all of them cane of age, and pais the moncy, and it Wwag bols
den that each of themt badan CKate in Fee ano not in Laile : &nd Dyer
357 Chick oid debife the FFee.Bmple of a Peflluage tc A. bis fwife, and
after ber death fo W. bis Don, wbich W. tvas bis :{r apparent. A. bid
enter and marvied again, anddyed, babing Jfue by him, and avfudgs
¢d that A. ban an CRafe o2 1ife, the Weberfion ts W, o3 life, the Wes
aainger £ A. i Jfec : and 14 Eliz. a. Dne feifed of Lands in FFeebes
tiled them o B. and the beivs of bis body, and if be vied, that it hould
remain to A. infee, vet B, Mall bave an Cate in Latle by the firfk
wo3ds, and fhall nof be reffrained by the 1aff woes. Anp Trinit.37 E-
liz.Rot.382. Bacon againff Hill, and baving thiee Lenements vid ves
pife them fo bis:tuife foz life , andthen one of them fo cach of bis three
Soons, and {f any oib die, bis part Honlo remain to the Durbivess, any
ifany bap ¥ue and dicd befoze be enfred, his IMue thonld bate if,
and R. one of the @ons bad Afue, the wife vied, and R. diev, and avs
judged £hat bis FMue Hould have nothing.

ABut if may be obseded that Francis cannoft die twithont beire fo long
as bis Differs areliving , and therefoge if hall be conBrued that the
Dewifos vid infend only the heives of bis booy.

JBat it boes not appear that the Maughtirs were of the whole blovd o
Francis, {0 that thep may be betves foim; fo; altbough where a 1Bzor
ther 03 Differ is Ipoken of in pleading, it (hall be tnfenoed of the whole
bloov, becaule a A3other of the balf blood is but half a Wiother, yet
bere when the Frather onely does call them bis Dons and Dangbters,
and 18 (o founv by the Jury that they were his Dons and Daughters,
‘pet this is no p2oof that they wete of the twhole bloon,fo; they are daughs
tecs o the JFather by what cver wife they were hav.

Ao loF concetve upon the tuhole matter, that the wifedocs take an
Ctate fo3 life by the devile, and that the Son hall bavsa Fee fimple,
but yet (ubjed te this futare detile, fe. ifhe vie without Yefre that the
Wittingb.- all bave if, andfo allthe Q@WLill (hall be good, ertept the
limitation to the Maughters fo2 their lives, and if cannot be intenved
that the evifoz bid infend to pefer the Wittingb, being bis collaterall
g:uﬁns befoze the Iue of bis Daughters which IMues ave of his olone
ooy, , :

_Ane befoge that, ¥ argued againe, Hillar, r4Jacob. Judgment fvas
gtben £ the Plaintiff, fc3they all agreed, that Francis gad but an €
Batestatl by thele ogds of the WML, viz. I7 M. A, and A. o outlive
their 9Bother and their bpother Francis and big beires, anv Francis cans

not
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not vie without betre, folong as bis Difkers are living, and therefose
the wegn (Heirs) Mall nof be intended Peives generall, butheivesof
bis bovy, wherefoze JudSment was entred ut fupra,&c.

Mich. 14 Jac. Mafon againft Manning.

I AP an Eje@ment upon a Leale mave by John Crooker and Chriftopher
Crooker, the too and tmentioth of May, 14 Jac, of ttuo boules, foztyp.
acres of Land, 0269 of Preadoty, and fosty of Paure in &.Needs,Ha-
bendum from the Annunciation taff patf, fo2 three years : Lhe Ejed-
ment Was the toenty third of May in the (ame peare.

Che Defendant as fo the fozce ann armes, €. pleaded nof guilty, and
as to the vefidue be faiv, that Nucen Elizabeth twas (eifed in Fee of the
gPanno: of ©.Needs, twbereof the faid Lenements are, and time out of
mind egre paccell, anv that the Nueen the ninthof March, in the ong
anb thirtieth year of ber Raian, by ber Letters Patents, MHelved here
unoer the Creheguer Deal, dip nevile the faid Lenements to Robert

Croker o2 life, the emainner (o Edward Bett fo2 Life, the Wemainder

to Edward Adams fo life, the Ducen vies, hereby the Keberfion voes
defcend to the Bing, Robert Croker Bies, and the thirtieth of March,
14 Jacob. Edward Bet doth debile the (aio encments to the Mefenvant
from the Annunciation la pafk, fo3 thiee years, whereby bhe entren
and was poleden, untill the faid John and Chriftopher Croker did onfE
Bim, and vip diffeile the faid Edward Ber, wherebyp they were feifey tn
fee bp pilleifin, and made the Leale to the Plainfil, upon which the
Wefendant claiming bis term, vid enter, and viv out him, and the Des
fenpant was and yef i3 polleiled of the faid Lenements, the Weberfion
to Edward Bet fop life, the remainver to Edward Adams fop life, the
RKeoverfon ¢o the Fing : unde non intendit quod curia (domino Rege
inconfulto ) nlterius procedere vellet aut debeat; and payed agd of
the Jing, and 0id aber the life of Edward Ber. .

And ¥ conceive that apd is nof grantable in this cafle.

1. Becaule that it is but an Adion of Lrelpals: 4 H, 6, 10, Les
nant foz life of a Leale from the Wing Mall not have app of the Wing,
fo that no FFrechold is tobe vecoveren, and be ts able to plead fo all
matters i & Lrelpals.

2. e Defendant Mall not have apd of the Wing, becanfe be is nof
bis immeniate Tenant, but be may pavin apdof Edward Ber bis
Lefloy, andbe of the JWing. 1 H. 4, 18. In aScire facias to eyecute a
FFine, the Lenant (aid, that the Land was given tohini foz life, the
remainder to N. in Tail, the vemainder to W, in e, who was attaint
of @cealon, toherebp bis rematnver came £o the Wing, and be prayen
apy, gc. . And the Conrt faiv, that be ougtt to pay ayd of N. and be
of the Jring : and after be faiv that W, was alflo aftaint of Lrealon,
tobercby be bav apd of the Bing. 33 H.6.20. In a Trefpals, Wbere
the Defendant jufificn as 1Baily of a Punvzed todikrain fo3 amerces
ments, and paaved apd of the faing, andby Prifot, t)g could not have
it, foz the Dberif is the immeviate Dificer tothe Wing: andto this
agzees 11H,6, 39. Wwhere luch juffification as fo2 faking of Loll ¢
and ¢ H.6.26. 3n a Replevin, the Defenpant mave Tonulance as
Baily of 1. wbo beloof the Jing fo2 Life, and praved apd of the Laing,
anb avjudges e Hould not bave it, foz there is no pivity betioixt the
aing and him, becaufe he is not inrmediate : and 28H.6.13. & g;'l‘l
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fgall not bave ayd of the Lingand Nueen, o3 of the Raing ano bis Les
nant fop life, but it of the Rueen 0z Lenant fo3 life, and they of
the Jing, andaman Mall not have avd of the Wing, but Wwhere he 18
JBaily 03 @erbant immediately to t¥e Ring. '

And fo2 thele Realons the Defenvant as outed of bis ayd by Juvg
ment of the Court. '

Michaelm. 14 Jacob. Lightfoot againft Lerret
and others.

I-;;). an Adion of Trelpals, fop that the Defendants , 20 Novemb,

13 Jacob. tio Weifers of the Plaintiff of prise 61 at Bentley and

Sprodburgh, bin take, thafle, and B2ive atoay, gc. )
Richard Lerret i plead nof guilty, and the other Defendants, viz.

- William Eerrge and Edward Taylor, as foone of the @tvers did plead

#Rot guilty 5~ and fo2 the other, that the Wing was leifed in Ffee of the
gpannozs of Doncafter, Arkfe, and Sprodburgh, twberesf the 152ivges
called Wilcomb-Bridg anbd &f. Mary-Bridg,ave,and time cut of mind,gc.
ey Wwithin the faid Pannos. T

. SLbat the 14 of January, 13 Jacob.the Wing div grant to Edmund Dof-
field and John Babington, and their ¥eirs, Tolnetum omnium & finga-
lorum pecudum , that Did pals and repafs upon the TWater and Rivet
of Dun tn the Counfy afozelaid, at and by the faid 152idaes, to have
and receive for the fame, as fhere the Bings of this Wealm weve ules
foz fuch Loll o2 pallage, rendeving 105, Rent fothe ing. And they
fafv, that befoze and af the time of the making of the BGant, the Loll
as ufed fo be fakenat a WB2Adg called Burrow-Bridg, in the County
afozefain, fo3 every twenty Cattel that paf by that ABrivg 6 d.

Chat the 28 Junii, 13 Jacob. Duffield ann Babington by Mecd eny
volled, and fo3 a fum of mony, dip bargain anod fell the falo Toll to
John Richardfon and bis Peirs.

Lhat the thiro of June {n the faid pear, John Richardfon vid bargain
and (ell the SColl to the (aip William Lerret ano bis Peivs.

Anp the Plaintiff befoze the TLrelpals was polleft as well of the
(aib Dteer as of thirty nine ofhers, and that the faid Plaintiff at the
time afozefaid vid b2ive the faid Cattel by the faid Willow-Bridg and

&t Mary-Bridg, twheteupon the fatp William Lerret bib demand of the

Plaintift 12d.503 Loll of the faiv fourty Cattel, which the Plaintitf
oib refufe; tobereupon the (aiv William in bis ofon right , and the
other as bis ferbant, vid take the (aip Dteer by difrels fop the faid 12 d.
anp paayed ayd of the Wing, ¢r.

Lhe Plaintitt veplyed, that the (aip Willow-Bridg and &t. Mary-
Bridg mere common Wzivges fop pallage foz all the 3ings Subjeds of
the ity of York, and other Citics and Totvns {n the WPoath parts to
Doncafter, and from thence to London, and to the Citics and Tofons
in the Douth parts, ab their plealure with Carts, gc. and that neither
at the making of the Letters Patents, noz at any time befose,any Loll
wag taken 03 recetved fo2 any pallages over the Wsinges afoyelain,

: w?arwsnn the Befendants vemurred inLaw, and the Plaintics
opned.

Ano Y conceibe that Jungment onght to be given foz the Plaintifs.

fhe Gyant is of Loll fo; Cattel palling and repaliing upon the

River of Dun by the faid Watnges, anv it i not alledged that ehe Cattel
1D pals ober the faip Wiver. ’ ' senthatthe €a ’iﬁ
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Burrowbridg.

- Parker againft 89
‘ Sanders: s
3t is alledgen that £he fivo Bedges. are Within tbe Danncy, butitis - 2,
not aledged €hat thep are paveel of the Panno; ; fo'thatit mayp be ups
onthe Land of a Freeholder, and if fo, the Wing cannot grant the
s ] W¥hediia ‘ YT
2o certainty is granten, but onelp to take and receive, &c. and it 3.
is not alleniged that at any15zidges anp Loll was taken but onelp at
o Totor-{salledged in tibich Burrow:Bridg is. = .

* Anp Pafch. 15 Jacob.: It was agreed by all the Court, that the
@sant wag ntterly bovdLfozthe incectainty, viz. to take fuch toll as
was taken there and otherwhete within the Realm of England, &c. nv
allo that the Plea of the Defenvant was utterly tnlufficient fo; the
oftber caules afozefain :. toberefoze if toag avjudged that. the Mefens
vants fhonld be outed of Eheirayn,and that they Mould plean in chief,gc.

CT GBIt T e

- Pafdh, 14 Jacob. Parker ggainft Sanders:

I £ anInfoymation upon the Dtatute of 39 Eliz. cap. the 2. as twell
‘L €02 the Liing as fo3 bimflelf, o2 thab ohe bund2ew acres of Land in
Nether-Winchetiden in the County of Backs,- 17 Novemb. 1 Eliz. and
befoze the 24 of O&ob, 20 Eliz. foere conberted from tillage to heeps
pafare, and grafing of Cattel , which 1o acres Were ‘arable Land,
Tuch as were ulen tn tillage fo3 tivelbe pears together fiext befoze the
faid conberfion, accoding fo the nature of the fopl ‘and sgurle of tits
tage in that pavt of the Countrps and. that the faid 1o’ acres were
anot tefojen to tillage, nds layd foz tillagebefoze the irdk 02 May,15 99,
fi03 ebet fince ¢ And that-the Defenvant the 26 of March, the 13 of
Faing James, was occuptier of the fats-hundzedacres, and din fotontinug

until the 27 Martii, 14 Jacob.-andthat the Defendant the27-0f March”

i not refoze nog lay totillage the (aid hundsen acves, but fop ths fain
timg converted them into pafure, contrary to.3 the fg;m;‘ﬁf. the Stas
fufe, g¢. oo : o ¥ 4
, g Ebe-ﬁbef'zﬂnant v‘taﬂen ot gutleyiine g ai | -
- @b the Fure fop the fifty deves-of Lanv div finde the conberfion after
the 17 of November, 1 Elizab. and befoze the 24 of O&ober, the 34
of Elizabeth, ‘and-thaf fhey were uled intillage fo2 thoelve pearstomes
thet befoze the (aip conberfion, and that they twere nof refozed fo'tils
lage befoe the firff of May, 1599, nmever fince ¢ aﬂbtbat tbzmvz‘
fenpant the 26 Martii, 13 Jacob, was occupier: of the faid: ffty acres
from that fime unto the 27 Martii, 14 Jacob. continutng bis occupation
thereof, anvwasnot occupier thereof befoze the 26 Martii, 13 of Hing’
James: Snd thatthe Defenvant, noz any otber, befoze the 27 Martii,
14 Jacob. refEnzed nzlapn the (aid fifty acres totillage, but continuen
* them {n Paftureducing the faiv time : And pzaved the avviceof the
out. - Lo
¢ Aun ¥ conceive that Indgment ought to be given fo3 the King any
the Infoamer fo3 sol. (viz.) twentp fhillings fo2 every one of the fain
fifty acves. z ' ‘
gnu to this purpole the Dtatute hath two claunles, the fir is a coms
mandment, and this veth confiff of two pavts: 1. Lhat all Lam
conberted from tillage to paffure fince the 7 of Novem b: and befoze the
24 of O&ob. 39 Eliz. being befoze ufed intillage fo3 tivelte years to,
getber, fall be tefozento tiuagc:h‘zfog 1599, -0-a8 the Wwhole a:cnizm
. A g
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Judgment,

Rot, 386.

ing ;o,iﬁémtnfﬁé&bat:‘ranl,fééxﬁa_,cdunfe oﬁiﬁgbmm&ummﬂtw:tbaf

past of theCanutroshe tolthin thace pears at fheicafl uvned fatillageby
£9g occupiersann paleffoag tbpnot. 2. Any ExThell be contisue fo) eber.

arhe fecond clanle peth confain the fosfeiture, (viz.) Zhat if anp
il ofeip Aaaindt She preswities, cbery fuchperion fhall:foafelt fop
202ty acre;uot tefo3eds: 0z et (entinued ag isafozelatd, 295 :fo3 ehere
pedr that he fo offends, yri

And Judgment wwas. ginien fop the Ting. anvthe Anfoamer,.(o3-others
wife. the Dtatute il be utterlp defranded s foyif no inforaationbe fo;
theiconver Gonithin one veaviafter,os i€ fhe Tonverfol pav-the penalty
of: 205+ s the cEnberting;heimay et 4t-ont o ancther. 1. Ann by pes
feuce of the efenvantsCouncel, be Mall nefbe mbjetfopenalfe
the confimpance : ABut the Conrt agreed, that be who swade fhe conbeys
ttoyiHeulp;be pnnifhed; and fo.Gonid ctery efber occupperot: the Lam
wbo does not Keep the Lano in tillage.

MichaeRfi5q2 T ic"ob.“f’éfryn ‘a’gain{’;Audé‘fg){f%arry.

£ a TWaifof Cavoy toreerlea Judgment given inthe:Kings Bench
fo2 the faid Audrey againt the fatd Perryn, in Debf upon a Wand #f
1co L. mave the 28 of April, .5 Jacob. Fn which Qrtion the (aid Perryn
pemandedOyer of the; faid Wono, and of the Condition, swhich was,
That if the Defendant Jobn:3dervon, his Execotors,and Adminiftrators,
thould perform the Award of Thomas Civ, Roger Glover, HKoberf
(Bgodinin, apd Lhomas Pibogn, Arbicrators as well for ehe faid Perron
as the faid Audrey Barry, elected to Arbitrate of, for, and upon all and
all_manper, of Adtions; .caufe and caufes of A&ions, Suits, Trefpafles,
Debts, Duties;&c. and all other demands whatfeever, which between
the faid particsat any timey until the date of the Obiigation, have been
had, moved, of now depepding : fo that theflame Award,8c: of the faid
Arbitrators, of any three of them, of the premifies, be mede and given
yp in writing, .indented under their hands and feals, on or before the lat
of gPay next, thatthen the Obligation fhall be voyd. Qnd the Defens
dant div plean, that the faip Arbitratos 0id not make any Amwarn.

Zbe Plaintiff vidveply, that fhe faid Roger Glover, Robert Good-
win, and Thomas Piborn, thiee of the faip Avbitratsss, the 30 0f May,
fifth of Ysing James, bid make theic Award by Waiting inhented, Thaf
(he Defendant Pouls pae fo the Plaintif 57.1.(viz.) upon o2 befoze the
16 of Junenert 10l anh the 29 6f Septembernprt 171, anpthe 2 5 of
Novemb. nept zol. and the 25 of March nepf 191, Gnd {uhereas the
Pefendant and Stephen Perryn Were bontud £9 the Plaintiff in 121, ups
zg convition to pay 6 1. af certain daps, that the (2ia Dbligation Houln

g to the-Plaintif in fozce as then it tuas, and that Ge Moulp have luch
berefit theveby as e. might bave han befoze, andfhat the Plaintiff
Hhouls acquit and (abe inpemnifien the Mefestant from all Mebts, Dur
fies, and niony, fo3 tobich the Mefendant toith the Plaintifs was invebts
€0 03 boupp fo Dingley, Numag,  Clark, -. Cater, i}
anp of them. And that all Actions Pepending betfocen the pacticsin
any of the Jkings Courts, andall other Actions and caules of Acion
foy any matter betfeen them, except the matters contained in the Qs
bitrevgne, aun the Dbligation to perfoam the Swary, Hoold ceale, gt
And that {f anp copfroverfie 02 doubt Thould bapper bettveen the pars
tigs,fo2.02 about any fuozn, fentence, g3 thing in the: Aebitroraent; o3 of
03 teuching the Atvarn, o3 any thing contalinen therein, that the pavties

P anv
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and theit Crecntops Hall perfoam fuch explanation and conffrudion
thereof, as the faio thaee Arbitratoss Mould make in witing under
thetr hanvs concerning the fame. And that the Plaintiff Mall pay to
George Write fo2 d2aming and ingroif(ug the (atd Acbitrement 65,8 d.
which Agacement the (aid three Arbitratozs Mall veliber fo the pars
ties the fame payp.
. And although the Plaintiff did perfornr all, pef the Defenvant vin
not pay the 10 l. the 16 of June neyt.
And hereupon the Defendant semurred in Law, and the Plaintif
fopned, and Juoguent given fo3 the Plaintiff : whereupon the Des
fendant bzought this TW2it of Eovo2.
" Andailigned the firlf €2roz, becaule £he fubmilion fuas to four, and 1 Error,
the Arbitvement fwas by theee onely.
WBut all the Jufices and Warons vid hold, that the Agreewment wag
well made notwithanding ; fo3 it hall be taken noto to be a fubmition
to four, 03 any thiee of them ¢ and (o was if agreed in the Kings Bench,
fohere this peint hath been avgued at the 1bav oftentimes.
he fecond was, that the Avbitratoys vid nof make any Awward f03 5 Error,
the Bond of 12 1, {n which the faid Plaintiff and St. Perryn were bound
to the now Defendant, upon condition to pay 61, at cevfain pays s and
the fubmifion is conditional, fe. Zhhat the Awarn be mave of all things,
¢C. and therefose they ought to bave deferminet thefe matters, oz if
way be that this was the paincipal caufe Why the Plaintiff vio fbmic
pimfielf to the Awaxd, fc. tobe dilcharged of £his Wonp, which perbaps
fas foafeited fo2 vt perfozming the condition, with the penalty where,
of he (-1l be o charged. And altbongh the Wond was mavs by the
Plaintiff and another, yet was it a canle of adion depending betivsen
the Plaintie and Defenvant, o Mo mayp fue him. 2 R.3.:8.b. Afthee
men and another no refer themfelves o an Arbitrement of all demanns
between them, the Acbifratozs mag make an Iward of all matters
which the thiee hav againtt the other joputly, and of each matter which
gberp one of the thiee bath againit the fonrth, and may aloard that ebes
rp one of the thice Mall pay mony fo the fourth. Vide Comment. 389,
Chapmans Cale. L ,
a1 H.7,206. 3n debt by a woman as Cyecufriy, the Defendant fzin,
that I.S.her husband and the Defenvant did vefer themfelves to Brbitres
ment, toho mave an agreement, and the busband dped, and the Conrt
beld, that the debf of the Wwoman as Crecutriy was exting by this Avs
bitrement. ) - .
“qChe claule, that the notw efendant Hould acquit the Plaintief of 3.
* all Debts wheretn be was bound toith the Defendantto  Dingley,&c,
is infufficient, becaufe there is no Chatllian name. ‘ )
@ he baeach is allignen, fop that the Defendant dionot pay fhe 10 1. 4!
upon the fixth dap of June, tohereas the Atvard was,that it Mould be papd
upon o3 befoge the 16 day of June. 1Buk all oivagree, that this twas well
allignen, becaufe that toben i€ is allenaed, that tt twas nof payd upon
the 16 pay, it twas not papd befoze the day.
he Arbitratos bave atoarved, that the parties hall Fand (o their S
Atpard oz conffrudion of the Arbitrement, and of all things inthe A-
fnard, and of all matters concerning them fo3 the futuve, which is not in
theix potwer, fo3 all the Amard onght to be mave befoze the lafk of May. ¢
A hey amard 6s. 8 d. fo be papd by Al}drey to George Write, fo3 ins ‘
groffing of the Award, which isnof within the (nbmifion : 1. Wecanle
Write 18 a fivanger : 2. Wecanfe it i a thing agreed on affer the fubs
mifion, D2 And
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Judgmen:, | AnoHill.14 Jac. The 3ungmenf wag afficmen, and they agaeed the
' 1aft agaeement to.be void, but that toas not materiall, fo2the Awaro

tpas void only €02 that, and good fop the refidue,
By X R ' C .
* Rottoo. ++  Hillar, 13 Jacob. Mande againft French.-

I A an Acion of Debt oz foafp pounds upgp the Dfatufe of 2 Edw. 6,
§ 3Fo2 that the Plaintiff is and was fo3 tmnogeats paft Redto} of Bifeild,
ano.the Defenvant the fivk of OGober, 12 Jacob. foas Dccupier of
eighteen acvesofLany, and thitty of Pafure in Bifeild afozelaiv, and
pip continue the occupation thereof fo a peave after, and the fivfE of
¢ Septemb. the 13 Jacob. w.ip mow and veap the Pay g;{omtng upont £he

IDeavoiw, andthe Gaain (viz.) Warlep, TWheat, Peale, Weans, and
sDatgs qroweing npon the Land, and the (ame dapdID fake and carry
t?é;t;’amau withous letting out the Litbes, 02 agreeing With the Plawns
(iff foz them , and Did aver the value of the ithes to be thirteen
pounds, fix Millings, eight pence. .

S e Defendant pleadedy Non debet.

Zhe Fury found that Iing Henry the eighth,tvas feifed in Fee of the
Anbowlon of Bifeild, ann the fibe and ttuentieth of April; 34 H. 8. the
tng granted the (ame to Dir Edward Knightly, any Urfula bis wife,
ano to the Peivs Pales of the body of Hir Edmund, the remainder o
Valentine Knightley bis baother, ano the beires males of bis bovp, the
RKemainner to the tight beives of Div Richard Knightley then dead, Far
thet of the faid Dir Edmund. .

' Sir Edmund wied feifed. oithout YTue,

Urfola pin furcender to Valentine, and the fifth of September 4, & 5
Phil. & Mar' Valentine dig gipe and,grant the Advotwlon fo Dir John
Spencer, and 0thers, audtheiv hefves, to the ule of himfelf fo2 fhe life
of Utfula, anb after the nete%g of Wwhich of them Hould firE die, fo the
ufe of Richard Knightley big @on, and Mary bis twife, and the beires
males of the body of Richard, the Wemainver to the right beires of Div
Richiard #Fafher of Valentine.

4Lhat the twenticth of Febr, 6 Eliz. William Briggs RKettozof Bifeild,
by Indenture dio let the Wectop to the (aid Richard Knightley, haben-
dum from the next Annunciation fo2 firty one peaves, rending 28.
pounds Rent. And that the twenty fourth of Febr. 6 Eliz. Valentine
Knightley bid confirm the Leale ;s and the laft day of February inthe
(ame year, fhe WBiMop of Peterborow being cjtinary vin confivm if.

_ Ehat the thirtieth of July, inthe {ame year, Richard Knighcley did.
grant thedLeale to Edward Knightley bis fecond @on, and afterivards
recobered the paofits, tothe ule of Edward being Within age.

a-hat the eighth of May, 8 Eliz, Valentine nies (eifed of the Adboivs
fon, babing IMue the faid Richard his cloel Don.

William Briggs tid recover the Kent during his life and dies, wheves
by Richard Knightley does p2efent William Reynolds tobo tuas admitten,
inftituted , any induded, Reynolds dio refigne, tobereupsn Richard
Knightley bib paefent Richard Burdfale, o mag admitten, &c. and
Purdfale viv vefigng, fwbevefoze Richard Knightley nin pzefent Simon
Rogers-tuho ag admitten, &c.

b they founy that all thele perfons vid accepf the Rent.

Sid that the firfk of Septemb. 21 Eliz. Richdrd Knightley didtake the
paofits (o the ufe of Edward, and vid debvife fhe Redop fo Ro%ers ‘gbe
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Parlon fop fortp years, ifhe Hould be fo long Parfon there.

Chat the thirteenth of Novemb. 27 Eliz, &ir Richard Knightley din
grant the Anbowlon to Valentine his HDon in Fee.

Zhat the 34 of Eliz, A Fine as lebied befween Bartholomew Tate
an? Henry Yelverton €lquives, Platntiffs, and Valentine Knightley
Clgnice, Defozceatoy of the faid Advowlon, Sur conufans de droit come
€eo, Ioith TWlarranty to the ufe of the Conulees and theix heirs,

Rogers vin refigne, éobereupon the faid Valentine did paelent Jonas
Challoner, ho aftertoarns dien, and the Dzvinary vid prefent the
Platutiff by Laps, who viv accept the Went o3 vivers years.

And they found the caveying atwap of the Lithes, and fo the Halue of
fen pounos.

LAnd paaved the opinion of the Convt uport the Wwhole matter, whe
ther the DMefenvant olwed the thirty ponnd to the Plaintiff, o2 not.

. ~ Wpon Wwhich Terdid, the cale is this.

Valentine Knightley feifed of an dAnvowlonint aile to hinano £he
Peirs males of bis bony, the Wemainver fo the right Veirs of Hir Ri-
chard Knightley bis Facher then dean,the 4, & 5 of Philip and Mary,dip
give and grant the Aovotofon in Fee to the ule of himlelf fop the life of
Urfula Kaightley, the iiemainner to Richard bis SDon- and Mary big
wife, and the beirs males of the bodyp of Richard, the Wemainver fo the
right beirs of the faid Sir Richard the Fatber. Lhe fwenticth of Febru-
ary, 6Eliz, William Briggs the Incumbent does make aLeale of the
Rectozy by Inventure, to Richard the Don o3 Gxty one years, from the
Aununciation neyt,&c. rending twenty etabf pounds Rent.

Anvdthe twe:.£y fourth of Febr. 6 Eliz. Valentine Knightley does cons
ficm the Leale; and the laff of February inthe (ame pear, the Drvinarp
confivmns it. '

he thictieth of July in the Game year, Richard the Lelee grants
the Zerm to Edward Knightley bis fecond Don within age, and takes
the paofits to bis ule. And the 8. of Eliz. Valentine dies, Richard being
biselveff ®on ¢ William Briggs vies, wherebp Dir Richard noes pies
{ent William Reynolds tobo was asmitted, &c, Andbe did refigne,
whereby Dir Richard viv p2efent Burdfale, &c. who did refigne, &c.
whereby he paefented Rogers, ano all thefe perfons did receive the
Rent. And the 21 Eliz. Sir Richard vid make a Leafle of the Kecozy to
Rogers the Parlon fo2 foaty veares, it Ye Mall be there Parfon (o tong.
27 Eliz. %ir Richard gants the Aovotofon to Valentine his Hon in fee ¢
and 34 Fliz.d FFine was lebied of the Avvoiwion befiveen Bartholomew
Tate, aud Henry Yelverton Plaintiffs, and Valentine Knightley g+
foaceato, to the ule of the Conufees and thete Heivs ; Rogers did res
figne, wheveby the faid Valentine vid pgefgni; John Challoner, &c. twho
died, and ths Dydinary collated the Platntilf by Laps, who for many
years accepted the Kent, and the Defendant vid fake awd carry the
Arithes to the balue of fen pounds. o S

Anb whetbet this Weale be good to bind the Plaiatiff, 03 nof, is the
queftion, and 3 conceite it is nof. . , , '

Ano foz the arguing of this Cale ¥ wwill confider thefe thee things.

gChe Walinity of the Aeale withont any mnﬁtngatjon- , ’

3§ bere be any confirmation of this Leale, and if it continues tn fozce
againtt the now Plaintiff. . ' , '

Aomitting heve be nof any (nfficient confirmation of t€ felf, if fhe
Fine levigd by Valentine Knightley bath given an fozce ano frength

if.
w0 And
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dnv as tothe firff 3 conceive without any poubt that this Leale
twithout anp confirmation is vetermined by the veath of the perfon who
mabe i€, and is fo dsfermined as no acceptance of R ent by the Duccels
foz can make if good, and thercfoze the difference is between aXeale
foz life, and a Leale foz pears made by a perfonrendiing Kent, o2 the
JLeale £o3 life is onlp oidable, and nof boid by the death of the Lefloy,
fothat if the ®uccelo; voes accept the Wentann Fealty, be Mall be
bound fo2 bis time, as in 11 Ed. 3.and S H. 5. mo. ann 2 H. 4. 2. The
guccefic Hall maintain an Action of TWake againk fuch Lelee fop
1ife, but a Leale fop years is meerly defermined by the death of the Lels
fo;, 38 H.8. 6. Leafes 18. and a4 H.8.6. Lhere a diverfity is takenand
agseed betoeen a Leafe faz life mave by a Parfen in which cale theacs
ceptance of the Rent o3 fealty by the Duccelo; hall make it good, fop
bis time, and a Leale fop pears which (s meerly defevmined by the
veath of the Lelloy, fo €bat no acceptance of the Rent o3 fealty can make
it mood, and therefoze the acceptance of the IRent in our cafe, Wwhich is
found to be mave by the Lelo2 bimfelf, andallthe (ucceeving perfons,
ano allo by the RKule of thefe Mooks, is nothing tothe purpole, and
therefoze 3 Mall fpeak no moge of that, Vide2 Ed.6.33.Dyer 239,
. 9nn as to the fecond Point, fe. If hore be anp (nfficient confivmar
tion of the Leale againk the Plaintief, o2 not; The Defendant bath
enoegaboured to have many things fobe found by the Jurp fo make a
confivmation. 1. Zbe exprelle confirmation by Valentine Knightley:
the FFatber of @ir Richard. 3. Ihe Gant of the deale by Dic Richard
to Edward Knightley bis ®on. 3. fhe.taking of the IP2ofits by Hir Ri-
chard, tothe uleof his Don betng within age. 4. The Lealemave by
goiv Richard, the 21, of Eliz. to Rogers the Incumbent : fo3 3 cannof
concetve foy Wwhat caule any of thele things ave found, unlele it bgto

- pppetate as fo a confirmation,

dnvas to the fivf, third, and fourth, I vo concetve, that they no;
none of thent can make this dLeale gosd, fo3 by the firfE it is found that
Valentine at the making of bis confivmation had buf an Cfate fo; Lfe of
Urfula Knightley, the tobich is meerlp defermined by the death of Va-
lentine, anb although Urfula be nof found dead, et isnot that materts
all, fo3 this Abvotoion being a thing that ltes only in Gaant and nof in
Law, cannof go toany Decapant. And therefoze the veath of Valen-
tine hath vetermined this as fully, as tf Urfula baobeen pead. dnp
therefoze the piberfity is oben a rent 02 ofher thing which lies in grant
18 gaanted to one and bis beivs fo2 the 1ife of another, and the Gaantee
nies; Jagzee that the beiv by fpeciall limitation (all bave this: as

Littleton 169, 19 Ed.3. Account 56. buf no Cffranger can bave it,and

the veaton s, becaulé that the fole means that the Wato voth give to one
to gain an GEate of Dccnpancy ts by Cntrp, baf no Entry can be in an
Avvolon, Kent. o3 any ofher thing that liesin Gant, and thetefoze
bere canbeno Decupancy, 26.Aflife 38, anv 12 Ho7.16. e in RKe-
verfion both enter: after the Decupant, and biings an Action againft
him, the Dccupant ought to plead the Leale foz Ceftuy que ufe, whofe
€Rate be hath, but fo2 a Rent 03 an CBafe that lies in Grant, none
can pleada que Eftate, but ought to entitle bislelf by the Giant, ann
that cannof any one do i Ehis Cale. And as to the thivd matter of cons
firmation, tebich (s the faking of the P20fits by Sir Richard Kboight-
ley, this cannof be any confirmation of the Leale, fo2 although the afs
feut of the Patvon be [ufictent, yef ‘i€ ought fo be by Deed, otherivife
it cannot be good. And as tothe fourth, which istheLsale mave by

St
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@ir Richard by Rogers the Incumbent, thatis notanp confivination.
I. Mecanfe this 3 eale Does nof concern the L éale mave by Briggs, buf
is an abfolate and oziginall Leale madebp Bir Richard himflelf as Dis
ner of tho Rettogp. 2. Wbecsnle that at the making of this, Hir Richard
bav nothing in the Rectozy, foz be bad ganted all bis tern befoge £o Bd-
ward Knighttley, and thetefoze hisdleate toRogers i3 vofo, unlefie it be

by oayp shERdppell.. . yti s AR .

- ' 4Lhevi 3 tuAhelocond: matter-af-eonfivmation, fc. twhether the @2ant
of the erm:by Bir Richard to Edward Knightley, 3 tofll not dgzee to
iCatall, 1but decosdiatothe velolation tn Hodges cale, that thisiaa
eonfirmation as goodids Bt “Richard ‘¢otito make it. But this contivs
mation being in the nature of a-tharde upon the Avbotolon, ought o
be direded by the CRatelwbich Dir Richard then han, ariv betng deriben
out of thiat CEate, i€ cannot edure longer then the CEate,as in Litcleton
122.a2. %f a3Paclon doth charge the Blebe, andthe Patron andy Daviv
navy confiem i€, the Gaant MHall be it force, but in fuch 'cale the Pads
teon bught to have an Cfate tn tée, 02 1€ he hath an Cate but fo3 Life
o3 in @alle, the G240t {3 good bt dufingbis 1ife, and the life of the
Parlontohogants i, 31 Ed. 3. Grants 61. 4 Parfon grants an Ane
1mity to a Pzp0p which ‘(5 confirmed by the Lenant in Dotver 'of the
SAovowlon. -this (5 net geadafter fhe vesth of the Lenant in Dotbiy,
and Dyer 252, @ Chanifey Poief madea Leale fo vinetyniine pears,
tobich toas confirmed by tle Patron who was Lenant tn Laile, and afs
fer tye-Shantry is oialved bp the 1. of Ed.6, it ts a queidn {f the
T by (adlciootd the Leale, -but it Was agzecd clearly, that if the Chany
trp hancontinted, £hdf 'the Leale Hould be voio againt the Incunw
bent, toho comes in-whon'the paefentation of the Lenant in Taile.

Anod this Kale being eFede (as 3 codeette (6is) that the confivmas
tion Hall not bind accozding o the Eftate of the Patron, the Qﬁﬁate
wyich'@ic Richard bad in the Avtowlon af the time of Yis allignment,
twbich does imply a confivmation istobe confiveved. ~

QAwods tathat, the Tak'is, TThat Valéhtine betng Tenaht in FLail
of the Ayvomwfon, by Deed vid giveamd gant the Adboinfon to pite Ty
fee to the ufe of himlelf, varing éf)e ¢ of Urfula, the RKomatnner €9
the afe of Dic Richard, being bis IMuedn Laile, and therewpon it ‘ols
lotus that &ic Richard b0 an ‘Anboswlon in Wentainder i Feetaite,
vepenutngon an Clate o anothers life, but this fee Was veterminas

blc upst the death of Valentine the Lenant in Laile. 1

JBut shjedion was mavein the Argument ag-tal onve, that this Ads Objed.
totofon befrgs found to be glanted by Valentine, (all be Tntenved to

pae by A ivery ( fop it was l’atn' that an Aovomion wight palle by L,
bery) anvthen beee tsw dilcontinuance. | S

i 4But 3 veny fir that an Adbotofoly can patle by Livery, but admits Apfwer
ting ¢ wwonld, vet fecondly, Hball it nof be taken by this Werdia io

palle fo. -And as to the frfE, 3 mnff confelfe that there ave letie fuv.
patu opinions inygour WBiok, that an Aoboislon may pale by Livery,
a843 Ed. 3. 5. 11 H. 6.4. and 20 Ed. 4.& 5. yet avethere many dus
thoaities againtt if, and fo is the true veafon of the Lato, 18 Ed.3.16:

Shard, 3¢ was never heaed that one cculy cuter into an Avvotofon,theres
foze o Libery can be mave : and 11 H.4.3.6. An Advololon tn ¢iile
cannot paille Without Deed, g Ed.4.47.2. Dne cangt gzant Proxi.
mam advocattonem toithout Meed, Dyer 323. Aotiotdloh of t?z Wicar
rioge of D. voth paffe by the Gant of all Gerevitaments tn D.althongh it
ticg not tnLiveey, woj {s vifible, any Coke 9Rep. 96, An ﬂnﬁnmto:;
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{8 not manuail, but is Hzreditas incorporata ;. and fo- Littleron 3. of
fbings which vo nof lye in manuall occupation o7 poeion, as ap Ao,
woinfon, e thall not plean as fetlen in bis Demelne as of fee, but as of
foe 3 and foLittleton 139. 3£ Lenant tn Laile gants the Anbowion
it {suo oifcontinuance, . sire B ‘
~ Anothe reafon is appatent, becanle that nothing can pade by Lbv
bery, but that whereof polfeffion may be taken by the Feoforiaz Donos,
anbd given o bint by the Feoffee o2 Monee. - And if-is moze colourable
fofap that Ye in Reverfion upon an Ckate Fap life map make: Livery,
fo2 although-a Weverfon be not vifible 0 mamnnall, vet Terra: rever-
tens wbich the Gaantee Mall have after fhe Clate determined is mas
nnall, and yet 3 conceite that none will hold that fuch a Reverfion fo

long as it confinues a Webetfion mayp palle bp Livery, <

3£ i€ be apmitted that an Advoion mayp pale by Libery, vet it Hall
be intended by this Terdid that it doth not pafie,becaufe it i3 found that
Valentine bid g2ant it by Deed, anv. fhere isns doubt but it may pafle
by Dreed Wwithout Libery, and therefoe no Livery being found, Libves
ty hall not be tntended, fo3 it Hallnot be intenved fobe a vifcontinm,
ance whereby the Lenant tn Laile Mall do tnzong ,- Whenthe Aobotws -
fon-may twell pade by Deed which is no wong. And therefoze I cons
ceite, that riotwithEanving this objedion that bere is no difconfinuauce
but onlp a'gzant of an Aoboofon, which is peterminable by the deatlh
of the Lenant in Zaile Wwho mave fe, from whence it follows, that
&iv Richard at the time of bis g2ant of'the Reale, bad only aWemains
pet in fee in the Avbotolon determinable on the death of Valentinebis
Fratber, which Ckafeis only charged by bis confirmation,, fo3-as (s
fue tn Taile be cannot make any confivmation,- becanfe be had nothing
in htm at that tinie,10 Ed.3.2. Confirmation 22. Af the Hon confirmes
the CEate of the Difieiliz {n the life of bis Father, and the Father
oies, the Don Mall nof be barved by bis confirmation without Wrar,
ranty. o . A NI o .
- 13 Ed.1. Confirmation xg. Jf onedoth quit Claime o2 him anv bis
Befvs, all bis Kight befoge that his Right voth bappen, thequite claiim
i3 nothing, anv (o {8 Littleton 106, Releafes, anv the reafon of thele
Cafes is upon the Rule of the Common Law, which is, that one cans
not gzant o2 d)argp that wyich one hath nof. )
1By which it plainlp appears that this implyed Confrmation mave by
it Richard, voes make the deale good only fo (adong- time, as be bath
Ctate in the Avvowfon, which is determinable by the death of Valen-
tine. Andto pobe that it is fo veterminable, itisa certain RKule, that
all (32ants and Charges mane by Fenant in taile are determined. it
bis life s andfo is Lictleton, Difcontinvance'139. If Tenant in taile
of an Aobowofon o2 Common does g2ant this in fee, it is no Difcontis
nuance, fo3 the S2antee bath no Ceate but o2 life of the: Tenant in
taile who mave the QdﬁzanF, 22H. 3. Difcontinuance §2. 3f 1 Kent be
g2anted to husband and wife in fee, and the husband gants this in fee
and vies, et the Wife may diftvain, and hall not be put tober Adion,
36.Affife 8, Tenant in taile of a Reberiion gants the fame in fee with
TWlarranty, and dles leabing Adets, the Lenant oy life vies, ans the
3fue enters, and bis entry congeable, fo the Taant is meexly veters
minen by bis veath, fo that the TWarvanty cannot wozk, 38 H.8.b,
Difcontinuance 35. 3fthe Iting Tenant in taile g2ants the Land fop
lifs it is no vifcontinuance, foy a Gaant toithout Livery makes no vif,
tontinuance, bat this Mall not bind but suring the life of the Giantoy,

¥6H.7,
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36 H.7.4. Fineaux, Tenant in faile of Dervices is like Lenant oz
life, and by his Gant nothing voth palle but fo3 hislife; anod after Yis
eath the Jque may vi€eatn, but i€ Ye blings a Formedon be mall b
barved by the TWarraaty, fo3 then he admifs (€ o be a Wifcontinuance.
And Hil. 39 Eliz. Rot, 941. 3 the Conmon Pleas betiveen Keea o
Cox, Thomas Jennings enant tn taile, the Remaindet to John bis
AB3other, mave a Leale fop thee lives, accopding to the Htatute of 32
H.8. ity tlarranty, anddies twithout  IAue, John being bis heive
who enteren, and ageed good, fo2 the CEate of the LLeWee was deters
mined by the death of the Lelop Without IFdue, wherefoze the TWavs
ranty coulp be no bar to the Ke.nainver.: Auo altboush the Ffue in
cafle of Gant of a Went by bis Ancelfoy, may babe a Formedon, yef
that i3 no poof that the G2ant ts not determined, fo2 although it be ves
ferminen, yet mayp be admit bimlelf out of ‘poflefion if he Wwill, andis
like o the Cafe where one fakes my Kent, yet he gains no podeTion by
this, but that 3 may diffrain nottoith®anding, vet if.F will I may ave
mit the poeWion to be out of me, and fo maintatn aw AMile: againk the
Pernor, ' . -
Ano as to the opinion in the cale of FFines inthe 3.Rep. Ehat if there
be Tenant in taile of a Went, 03 a thing which lies in Gzant, who
g2ants the fame by Fine, and dies before the P2oclamations mave,
that the B2ant is not deternrined, but that the Proclamations nyayp be
mave {8 g2ouned upon the realonable confrudion of the Dtatute of the
4 H.7. of Fines, fo3 otherivile the pzobifion of the Dfatute that the fne
Mall be a bar cannot be, 02 thaf is the vealod there given. ‘

ABut £¢ hath been obfected. that becaule if was not found by the éurg Obje&.

that @it Richard Knightley toas dean, if. thall be infenved th.it be (s &
1tve, and then bis confivmation remaing in foyce. r ,

ZLo which I anfwer, 1. Zhat bis being alive canuof be prefumed
becaule it {3 not (o found, fo2 alfhough a Free.fimple being cnce alleds
aed, (hail be intenned to continue untill the contrary appears, yet is (€
not fo of an CXatestaile, 02 fuch other particular Clate, Ltut be whe
will take avbantage of (uch CRKate ought to aver the.continuance
thereof, and that iga certatn Rule in-pleading, asinthe 15 Ed. 3. Tes
nant in Latleofa Rent gants the Went ober, he Gzantee when he
makes Title there, ought to aver thelife cf the Lenant in Laile fop
bp bis death the Gant {s petermingd; vide Dyer 73. 19 H.6, 73,
sH.7.39.15 Ed.4.6. ' o .

Ano althongh there is a fpeciall TWerdid in our Cale, Which G-l be
taken moze favouvably then a Plea, petisitall one, fo2 I agaeetoata
Tervid need not be (o fezmall asaPlea, but {f it twants (nbance eis
ther on the one pacty 02 the otber, this Mall paejudice the party as much
as if there had been a pleaving, fo2 the Court cannot gtbe Fuvgment
witpont fome matter found, and therefoze fo3 as much as tn our Cale
the life of @Dir Richard makes fo the HMefenvant, and alt the validity
of Yis Leale bepenvs theveon, be ought to paobe by ebivence that Hiv
Richard was alive, (o that the Jurp might bave found i, andbecanfe it
foas not fo found, the Court toill not intend that be is altve, and theres
foze he (hall be taken to be dead, and (s bis confirmation is finied.

s5ut apmitting it fall be intenoed that be is alive, vet I conceive
that tmmediatly upon the death of Valentine, bis Titate tuhish be bao by
the limitation of the ufe is determined and vanifyt, and be is remitten
to bis Cfate.taile , and then bis confitmation (as 3 bave alreavy
paoben) bich voth charge the Clate Which be hath by Umitation of
the ule cannof envure. P Pet

» Anfwer.
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-30pt § will agaee, that if Lenant in Taily makes a Feofment tg
the ufe-of bimflelf fo3 life, anv after to the ufe ofhis Yfue- being Wwithin
ade,and dics, that bis IMue Hall not be remitted,as it is vefolbed in the
Comment. 11, Townfends Cafe, and 207. Standbridge and Morgans
&ale. Wt the viverfity is when the CRatestaile ts pifcontinued wmber,
bpths Gpry of the IMue {9 talen atoap, ann be te put fobis Forme.
don; there be tall ot be admitted fop the limitation ofa uflg to bim,
fopif besvitl take the CEate accopding o the ufe e ought totake{f in
fhe fame manner as be bav the ule, but when no dilcontinuance is
mave ofthe Clatetaile it is ofherivife, as inn Townfends Cale Com-
ment.111. @Where Amy the fife of Roger Townfend fwas enant in
Saile, ano the Pusband the 29. of H. 8. mave a Feoffment tg the ule
of bimfelf and his wife fo3 life, the Wemaindet £o the ufe of their elbefk
on fog life, with divers RKemainders ober, the bushand and wife vis
£, and refoloed that neither the wife no2 the Don are remitted, and
fhe-vealon there was, becaule that the Feoffment being mave befoze the
BHtatute of 32. of H.8. Was a Difcontinuance, to fhe purging of twhich,
the wife was piven to hev Cuiin vita, and cannof aboid this by Catry,
as fhe might after the Deatute of 32 H.8.ann therefoze it is there agaeey
that if a IDifletloy make a Freoffment to the ule of the Difleilge, and be
enters, be is vemifted;,. becaule bis Cnfry mas congeable s dAmd (o
Dyer 191.2, & 3 Eliz." L.and is given to the busband and wife, annto
the Beirs of the bodyp of the husband, the busband after the Dtatute of
32 H.8. makesa Jreoffment fothe ufe of himlelf and bis tife foy Iife,
the Wemainoer tothe Arl Son foz life, the Wemainder to the right
Beirs of the. bushand, the busbaud vies, and ¥ Wwas velolbed tnthe Court
of TWacds, thatfhe mife Hould be remitted, notwithEanding the Htav
fute of Tles, becaulethat her Cntry wag congeable s and fs 11 H. 7,
12.2. 3€ the fon. viffeifeth the Dilleilo) of bis Fathsr, and the Father
pies, notw fozafmuchyas that a right of Cutry twas in the Fatber, twhich
by bis veath doth velcend tothe Don, be Mali be remitten, notivithEan,
ding that be came €o the polielfion by bis own proper and wzongfull
Ad, wyichisas frong agdinff a Wemitter, as an Agecment isfog
Tle: And{oiftheSonand.another voth difleile the Father, and the
FFather nies, the Don is remitted, and Mall put ouf his companion.
~ And then Dir Richard being vemitten, the Confivmation (as I bavs
fetoed befoze) being buta charge uponthe Aoboinlon, s meerly deters
mined ; and (o Litcleton 148.B. 3 Cenant in Laile enfeoffs bis Iue
fithin age, Whoat full age voth grant a Rentscharge, 02a Common,
and the Fatber vies, the IAue hall bolo pilcharged : and 40 Ed. 3.
448+ Jf Lenant enfeoff 8 Kranger who grants a Wen, and enfeoffs his
Son oithinage, and the Lenant in Laile vies, the Aue Mall bolo
the Land dilchargen ¢ and the fame Latw by Catesby,in 12 Ed.4. 13. b,
Jf Lenant in Laile after Difcontinuance does vepurchale the Lanoy,
and bies, and the vealon is, becaule the Deatute that was charged is bar
nitht. And although that the opinion of Bromley, 33 H, 8.Dyer 51.b.be
that the Jdue inCuch cale MHall nof aboid a Leale fo2 years mave by
bimbefoze his Wemitter, yet the cale of a Ment is there allp agoeed
that it is vetermined by the Wemitter, and the fame Latw is in Fopnts
fenancy, if ong doth miake a Aeale fo2 years, fo that he voth difpele of
the poe@ion, this hall bindthe Durbivoy, but ofherivife ifbe chorars
he Land fwith a Rent o2 other thing, anv foisit where a husband ath
atermin right of his wife, astny Ho9.2.3, '

2nd as to the laff partof the Calelo: I¢ the Fiune levied by Valen-
= N - tine
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tine the @on ano Peir of Hir Richard Knightley doth gitie any fozce 03
rength to the conficmation, 02 not, andd conceive that it doth not fo3
thaee canles. ,

FirlE, the FFine is not With any P2oclamations, (o that it is no bac fo
the intlail, ano therefoze if is no moe then a bave Gant of a Tenant
in Zail.

Deconvly, Asthis Fine is found, i€ cannot be infended to be levis
£d by Valentine Knightley the ©Don of Dir Richard, but by a ffranger
of that name : fo2 1€ 13 firft founn, that the 27 Eliz. Dir Richard vid
gant the Anvowlon fo Valentine Knightley then bis Don and Peiv aps
parent, and that the 36 Eliz. a Fine was levied between B. T. ans H.,
Y. Plaintiffs, and Valentine Knightley Clquite Defozceatns, wibont
faping (the aforefaid) ano therefoze ¥ conceive, that Valentine Knight-
ley Glouire, Wbo tevied the Fine, cannof be intended to be Valentine
Knightley @on and Peir of Dir Richard, and pet ¥ agiee the Cale of
21 H.7.30. That when Weltminfter is put info a Plea, and thena
matter {8 alledged apud Weltmonafterium, toithont (pradi&,) it ait
be intenned the fame place, but When another-advition is given to the
perfon o2 place, it is-otherwife, and therefole in the fceond place i€ it be
fayd apud Weftmonafterium fuper Thamefin, it hall not be taken fo2
one place, § Ed.6. Dyer. . ,

New Book of Entries 650. 3§, & 36 Eliz, In the Kings Bench, Tipon a
Trelpalle foz bieaking bis Clole, and baeaking and (poyling tiwo Gates
and thaee perches of Pedge, the Defendants peefcribed togo theve in
perambulation, upon which there was a emur, &c. and adjudged (02
the Plaintiff. 1. Wecaule that be ought fo alledge this by cuffome and
ot by paelceiption. 2. Wbecanle the Wavr twas, that the Plaintiff had
sbffruded the way, Cum fepibus & Januis, and vionot (ap pradid. (o
that 1f might not be of the fame Gates in the Declaration, andthat is
there (aid to be afavif incurable. And although tve ave nof in the nas
tare of & Plea in ouv cale but of a fpeciall Werdid, yetas 3 have et
¢d befoze, that is all one tobere it wanteth matter of fubfance.
Chiroly, the Confirmation is utferly defeated andavoided by the Res
mitter to &ir Richard Knightley, anb therefoze the FFine cannot rebive
it, 14.Affife 3. Tenant in Laile voth charge the Land and dies, and
the IMug does enfeoff a Eranger, be MHall hold the Land tilchargen, ber
caufe the dLand was once vifcharged by his Entry, anvlo thall the IMue
oo that vespurchafeth the Land, 19 Ed.3. Refcht 112, Lenant in tatl
acknothiengeth a @fatute and dies, and the IMie enfeoffs a Wranger,
againft Whom the Conulee fues out erecution, and adfudged there good,
but yet it toas denyed in 11 . 6. 26. b, by Pafton; and Comment. 437.
Smith anp Stappletons cafe. And Trin, 15 Jac. Ebis Cale was argued by
&ir Tho.Coventry the Isings Dolicito, foz the Plaintiff, ¢ by Dir Hen,
Yelverton the Jnings Attoaney foz the Defenvant. And Hil. 15. Jac. by
gaerjeant Chidborn fo2 the Plaintiff,and by Serfeant Harvy fo; the ey
fenoant. Anbd Pafch. 16.Jac.withont any argument by the Jndges agreed
fo3 the Plaintiff ; and thereupon Juogment vag given that the Plainy
tiff Hould vecober,

Mich. 14 Jac. Afhfeild againft Wrendford.

N a Writ of Error to reverfea Judgment givenin th§ Common Pleas
Ifor the now Defendant againft the Plaintiff, in an AGtion of Debt upon

P2 a Bond

Judgment,
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", Bond of two hundred Marks made the firfk of 0dber, 9 Fac. In which
‘the now Plaintiff, then Defendant, did plead that Gregory Havard was

poffeffed of five Cowes, thirteen Sheep,and of certain Hay, Wheat, Rye,
Peafe, Barley, Oates, and Fetches, not Threfhed. And fome fpeech being
had between the faid Gregory and one Fobn eAfpfeild, for the buying
thereof, whereupon the faid Gregory did affirm the fame to be twenty
Loads of Hay, thirty of Wheat, a hundred of Rye, &¢. whereupos be-
fore the making of the Bond, viz. the laft of Seprember , the 9 Facob. 1t
was agreed between the faid Gregory, and the faid Fobe, that the faid Fobs
fhould pay for the faid goods feventy five pounds,and that a Bond fhould
be made, in which fhould be contained that the faid now Plaintiff, with
the faid Fobn Sturet, were bound to Cuidam Edward wrensford intwo
hundred Marks upon condition for the payment ofthe faid feyenty five
pounds, which writing was to be delivered to the faid Gregory, as a Sche»
dule to be kept, upon condition that the faid Gregory before the faid day
of payment fhould go to the houfe of the faid Fobs in Pixley, toaccount

-with him for the faid Goods, and if therenpon any of the faid Goods

fhould be wanting, if the faid Gregory fhall be content to make the fame
up, chat then the Writing fhould be delivered o the faid E4maxd, other-
wife it fhould remain as a Schedule, whereupon the faid Writing men-
tioned in the Declaration was made and fealed, and delivered to the faid
Gregory upon ,c.ondition aforefaid. And after the meafuring of the Hay,
there wanted eight Loads, ¢c. and the faid Gregory did not come to the
Houfe of the faid fobn,F¢. And fo plezded it was not his Deed.And found
for the Defendant, ¢5e. |

AndI conceive that Judgment ought to be reverfed.

For Cuidam Edward wrensford cannot be intended the Plaintiffin the
firft AQion, buca ftranger of that name, as in Dyer 5§ Ed. 6. Cafe of I.
Jeam and wither : And then the aforefaid Edward to whom the Obliga-
tion is made and who joyned Iflue, and appeared at the tryall, and at
the return of the Poffed, and for whom Judgment was given ought to be
referred to (widam Edward Wrensford, whereof mention is laft made in
the Plea, and not to the Plaintiff in the A&ion, and fo Iffueis joyned by
a ftranger, and Judgment given for him, and not for the Plaintiff.

But all the Court held that theIffue fhall be intended to be joyned by
the Plaintiff himfelf, and upon the Bond whereon the Declaration is
made, wherefore Judgment was affirmed, ef¢. '

Hil. 14 ]ac.‘NA‘ewﬂlam againft Carew Knight ; In che
Exchequer.

I  an Cjegment, the Cale was this. A Bifhop makes a Leafe ofa Ré-
&oryto 1.8. for 21. years, and dies, the Succeffor before the Statute 1
Eliz makes a Leafe of this to 1. . habend. from the 20, Decemb. 1 Eliz.
(being the day of the date for 56. years from thence next enfuing;the end
of the Leafe to /,S. and dies and the 56.years are expiréd from the 20, of
Decemb. 1 Elix, | 7 '

And if this (econd Leale be ended o3 nof, is the Nuefion 2

And 3 copfeive that the Leale hall begin from the 20 of December,
anv fo it is gven before theLeale mavefo 1.S. - '

Foathe argument of which cafe, the true fence and meantng of this
il pen’s Habendum 13 €0 be conftvered, £a2 therenpon ahl the difficulty
of this cafe doth depend : anpas tothal J conceite there are but foye

waies
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waps o erpound this Habendom : and i€ it be taken in anp of thele
confrudions, this eale fhall begin by computation from the 20 of
December, 1 Elizab. and (o fhall end the 2o of December, 12 Jacob.
wobich i3 befoze the Leale made to the Wello2 of the Plaintift,

Anb the firf tway is to oblerbe the firl part of the Habendum, (fcil.)
feom the 20 pay of December then next following, to be onelp material
and good ; aud the lafk pavt, being repugnant thereto, is bops.

Ahe fecond way is to take the firl woyas of the limitation of the bes
gining of the CWate fobe bopd; and the taff wozs (feil.) next follow-
ing the determination and end of the term of I. S.gc. to be goon,

he third wav is to confErue as toell the fHrf as the lafk wozos of the
Commencement fo bg boyd, by realon of the dved repugnancy tn
them, , o
Anp the fourth and laff conffruion is, to make (uch conffrudion, as
all thefe Mo20s by a realonable expofition may agree fogether.

And accoding fo any thiee of thefe confErudions, (viz.) the firff,
the third, o3 the fourth, it is apparent, that the Leale fo 1. N, nnoer

hom the Defendaut claims, did end the 20 of December, 12 Jacob.

fobich was befoze the enfrg of Anthony Rudd the laft 4Bifhop, andthe
TLeafe mave o the Leloz of the Plaintie, and then this Leale {3 good 3
and therefore my endeabe? is to paove, that this Habendum ought fo be
taken inany of thele thee Wwayps, viz. the ficl, thivd, 03 fourth, andto
Difpaobe that it cannot be taken in the fecond way, -

© #Foz the avgument tobeceof, 3 Mall fpeak fothe fir and fecond fos
gether o fo3 that that 3 will (peak of the i, will be a manifett vils
pooof of the (econd. : -

And as tothis, 3 conceite that it isa Kule infallible in the expefitis
on of Deens, that when two clanles are confained ina Deed, the one
conteaniding the other, the ficf Mall be good, and the lalt boyv. 2 Ed.
2. Feoffments and Deeds 94. Drne gave Lann to R. with A. bis daughs
ter in Frank-marriage, habendum fo R. and Yhis Peirs, with warrars
tp to bhint and bis Peirs, they dyed, and their Don bsught a Mortdan-
ceftor : and becaule the i claule was in Franksmarriage, and the
othet i Fee, the Juffices doubied to Wwhich of them they Houly babve
tegars ; anv af laff apjudged, that when there weve feveral o3 too clauy
fes tna Deed repugnant, 02 of divers natuves, that moze regard sught
to be taken fothe fivl, fhen Lo the 1afl. Wbut ofthertvife in TUills, fo3
there the laff part of a TUll all controul the frl; as if one vl
poth bebife Wand to A. anbd after debife this to another, and if is tobotlh
ini fee, vet the laff peviie Hall fand, 19 Ed. 3. Tayl 1. 3n a Wit
of Ad Terminum qui prateriit, the enant pleaded a Gift tn Frank,
macriage to bis fFather and Pother by Deed, twbich was thus, that is
to fap, habendum fo them fo2 their 1tbes, and relblben, that the Gift in
Frank-marviage being fivft, that it (s goon, and the Habendum being:
contrary, (3 voyd ¢ and there fhe fame rule is given, Wwhete tivg tlaules
ave contained tua Dce, and the one s contracy fo the other.

Ano tn Tracy and Throgmortons Cale, Comment. 153. 3t is &
grotnd fnLatw, that if the Habendum in a ©ecd be contracy fo the
©ate given by the premifies, the Habendum fall be voyd: as if 1
Bant be made to one and£o bhis Peirs, Habendum fo3 Kie, the Haben-
dum s voyo. 13 H.7.23. and24. and Dyer 272. 4 ermoy voes
grant bis term toanotber, Habendum after the veath of the Gaantop,
adjunged that the Habendum ig bopd. :ind 2 Ed. 4. Jf one releale alt
bis right in B. acre, which be purchalenef I S. and in frath he ainbn?t

purchale
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“purcbafe it of 1. S, but of another, oz elfe bab it by vefcent, vet is the

teleale good, fo2the firft claufe (hall Faud, and the ofhec Hall be vopo,
And Dyer 292. b. Dae having a Clofe called Callis, lymg tn Hurft- in
the Connty of Wilts, toes make a Leale of his Clofe called Callis in
the Countyp of Berks, and avfudgen that it all pals, fo2 the B 1 wo2s
fhall be, and the other fhall be bopd. Aud Dyer 32 H. 847. 6. a Heale
f0ag made fo2 life without impeachment of wafte, and if i bappen bim
to make watke, that then it Mall be latwfal fo3 the Lello2 to enter. Shel-
ley conceibed there, that the condition was voyd, becaule (€ was repugs
nant to the foamer Gaant . but (ome conceibed, that the G 2ant Hall be
intenden, that he Hall not be punifhed by acion. T bereupon I colled,
£bat i€ the condition in the laff claufe cannof agree Wwith the firff, the
laft tg boyd : and fo Dyer 56. 6. Jf J releale to A. all agtions which
1.S. bath againff him, the Weleale is good ; ano the wo20s (viz.) which
L. S. bath again€f bim, are Yoyd ¢ fo2 by wo2ds (ablequent, & Deed may
be qualified and abzidbged, but not defiropen.

And gs fo the third manner of expofition ('viz.) fo conffrue all the
o208 of the limitation, as twell the firfk as the lafk, to be voyd. here
is a Kole tn Law, that when wo2ds in a Deed, IPlea, 02 Wecozd, are (o
repugnant, that the true fence theveof cannof be known to the Court,
fwbaf isfo be judged 02 confErued upon them, thaf all MHall be faken to
be Yopd, as appears by divers Wooks: 33H.6. 26, In an adion on
the Cale, whexein the TWI2if Was, that whereas the Plaintiff had a wayp
by veafon of big fenure, the Defendant bav lebped a Wiall, whereby
bis oay was Fopped ; and fhere Prifot faid, that the T 2it was net goos
fo2.{he vepugnancy : and 9 H.7.3.a. Dne pleaved Null tiel Record
8 hoc paratus eft verificare per idem Recordum ; this was adjudged ins
fufficient, becaule the Plea is vepugnant, viz, the firft pact which is
nntda Rerogd; and the lafk that there {s nch & Recoz0: and Dyer 70,
§ Edw. 6.

And fo bere, if thele tino limifations in fhebegining of this Leale
are (o repugnant one o the other, that thep cannot confifk fogetber, then
both Hall be adfudged bopd ¢ and then theve being no certain time put
fo02 the begining of theileale, the eafe Mall begin pzefentip; as in
3 Ed. 6. 6. A man mave a Leale fo3 vears fo commence after the end
of a Lealemade to I S. and infruth 1. S, bad no Leale, the Aeale
thall begin pyefently.

_Anbd as to the fourth manmer of erpofition, 3 conceibe that thele ans
biguons 1wozvs Mall be conffrued [if it may be] that all mayp be good
as toa vealonable expofifion s and that is,that the 56 years Mall begin
feom the 2o Decemb, 1 Eliz. buf the eafe socs not take cffect in pofs
feffion until the end of the ofher Leale; fo3 terminus annorum ath
two fignifications, fcil. one fhe time 02 number of the pears, and the
other the Ciate 02 infereff of the ferm; and therefose if one voes
grant bis term, the C¥ate does pafs thereby ¢ and this diverfity is €4,
ken and erplained the 35 H. 8. 6. and in Cooks 1 Rep, Cheddingtons
Cale. %0 that J conceive that the firft wozds in the Habendum bere
ought o be applyed and referven o the time o number of pears, accozns
ing to the firft vcfinition of the ferm; andthe lafkt Hall be applyed to
the laft vefinition, and thall be taken oncly as fods erplematoy put in

*f02 better camtion by the Wilhop to aboyd contention befween the Lels

fees, viz. fbat the 1aff Lelee Mail not mevdle fwith the poleMion nne
ti} the end of the firf term: anv by this confrucion, and ne ofher,
may all the wozos agree fegetber ; Dyer 9 Eliz, 261, 6, Abbot and

Covent
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Covent bid make two Leales of too parcels of Land to fwo perlans,
1531. f03 31 pears, and after the fucceloy 1535. reciting both the
Leafes, 0io make a netw Leale £o the othey i thefe wods : Noveritis
nos pradi&. Abb.&c. di&is 31 annis finitis & complet. conceffife to the
Lefce the faid Land, holven from the dap of the making of thele piee
fents (termin, praedi&. finitis) until the end and fermy of 31 peavs from
thence next following:  And the Juices of the Comman iBench helv,
that i€ Mall commence fofake effedt in podeiion af the end of the fo2

met teem, and not befoge s and [from the day of the making of thefe -

prefents ] s bat adeclaving of the ficff fentence, Wwhich is obfcure fo
fome infents; andif i€ Were not (o erpaef, the Leliee Mall habe but a
eale fo2 four years, which 0as nof the intent of the parties,as it Hould
feem ; but the Court of the Kings Beach foas on the confrary 3. ABut
afterwarns the cale was refolbed upon aunother point, viz. That the
Leale as toyd, becaule that the twons [a die confedionis, &c.] Were
razed by the Lelee bimlelf. ABuf avmitting that intbis tafe the Leale
fhould not begiv unttl the end of the fiv® Leale, yet thatis no pioof,
that in our cale the Leale Mall nof begin: p2efently : fo2in this cale of
the o of Elizab. the true Gzant in the peemifles voes et the infent
of the parties to make a Leale in Reveron, and that MHat] controul the
wo3s tnthe Habendum ['a die confe@ionis: J alfo thefe tegps ave gualls
fied by other wozds tn the Habendnm, viz.termino pradi&.finifo. ZChiv
Ip, the foamer Leale is recifed as a good. Leale without ooub, :but.
onr cafe the firfE Leale {5 not veceited as aeafe in trnth, but is terny
D a pretenned Leale : and pef iu fhis cafe fhere were diverfitics of
Dptnions, it the Leale Hall commence piefently oz nof. » Ano Mich.
10 Jacob., Thomas Moor b2onght an CSedment agajnf John Mufgrave
upoy & Leale mave to bim bp William Moor the &fth of May, 1o Jac.
of a $Befnage, &c. in C. infhe County of Cumberland; habendum from
the Fealt of tbe Anunciation laff pafk fo3 21 vears, twheroby he entred
ans was pofie® until the Defendant the fame day 3iv- efect:bim : Lo
ibich the iDefendant pleaded fPof guilty. And the Hury founn, that
William Moor Bas (eiled {n-Ffee, andomans a Leals o the-Plaintiff,
habendum from the Anunciation of the Tirgin Mary lalt pagk, fo3 the
tevm of 21 years nert enfning the date beteof, ¢c. And Judgment fuas
giben fo; the Plaintiff, whereby {f appears that the term Hall begin
fromthe fir @ limitation, o K e

" dno after the Cale was argued on £he Wench by all the Judges, ano
Denham, Bromley, aud Tanfield foeve of Dpinton fo3 the Defenvant ¢
wherefoze Juogment was given againtt the Plaintie,

Michaelm. 14 Jacob. Standifh againft Short
in the Exchequer.

£ an Ejedment on a Leale made by George Walker Parfon of ths
I pavifh of ©.John Evangelift in London, 14 Junii, 14 Jac. of a PPefinage
callen the Swan in the faid 3Parifh.habendum from the Anunciation 1a&
patt fo; thaee years, Wherenpon the Plaintiff was polielf, until he was
gfeded by the Defendant the 1 5 Junit tnthe fame pear : And upon Pot
guilty pleaved, the Jury found, . _
arhat the (aid 9Deluage viv lie withinthe City of London, and that

it was an ancient City, and that by the Cultom ebery Eitisen beinga
Frvgeman of London, by bis Taiill tn wpiting may vebife all bis l;uure:
any

Judgment,-



104

Standifh againft?
Shore.

anD ALaNDS, and any part thereof in the faid Cify, as well in Mortmain
fithout licenfe, as in ang efber manuer in Fee, in Lavl, fozlife, o2
£02 pears, ¢c. and that the faid Culbom, and all ofper Cultoms of the
faiv City,thecrof Richard the fecond, were confirmed by Ad of Parlias
ment. Anbd they fornd that William Daringre, Cifisen and FFreeman of
Loandon, the fenth of May, 34 ef Ed. the thivy, mais (eiled tn Ffee, as
well of the faid $Peluages, as of otber Lands in London in Fee; and
the tenth of May, 1360, and in the 34 of Ed. 3. mave bis Till tn
foziting, and theveby did debife fhe (aid IBeAuages by the name of bis
genements tn thele- wogvs follotuing. Ano €l hs debifed a Duif
ent of 40s. a pearfothe Parfonof HE, John Evangelift, and bis (ac,
tef036, to paap fo2 Douls': and he did debile to the fatd Parfon and bis
fucceflols, a Chamber With two Cellars thercupon lying on the Porths
five of Bis enement, to pap for Douls: And fhen foilotwed this
claule ¢ Item, lego & ordino quod unus capellanus celebret in Ecclefia
San&i Johamnis predi®. ftatim poft deceflum meum, pro anima mea &
animabus predidis, & quod idem capellanus percipiet annuatim de Te-
nemento meo 8 9pavks pro ftipendio ; & volo quod idem capellanus ad
matutinas miffas & omnibus aliis horis Canonicis in Ecclefia pradi@. in-
terfic per difpofitionem Reoris ejufdem qui pro tempore fueric, & de
refiduo fi quod clarum fuerit ultra folutionem di&. tenementi. Volo
quod Richardus filius Elizabethz uwxoris- mez fcolatizando adjuvetur
quoufque ad legitimam ztatem pervenit ad ‘ordines Sacerdotales perci
piend. & cum Sacerdos fuerit, volo quod idem Richardus. diGum canta-
rium occupet protermino vitx fuz G voluit, & i non de refiduo pr-
di@i tenementi neque de cantario nihil percipict, fed Re&or ante-
diQus qui pro tempore fuerit, & 4 magiftri. fufficient, Parochiam prae-
fentent & invenient unum capellanum ad diGum Cantarium occupandum
in perpetunm de tenementis meis in dominica Parochia non legatis, falvo

" quod legode di&is tenement. meis Re®oribus & Suceeffor. fuis iflam

manfionem quam Johannes Sherman modo tenet reddend. inde annuatim
tot. quiet, reddit. de omnibus tenementis meis exeunt, Item, volo quod fi
dominica Cantuaria pro defe®u di&: Re&oris vel Succeffor. fuorum re-

- tardavit, & ultra 4o dies inoccupat. fuerit, quod di®. camer. folarii &

manfiones erunt Gardianis de ponte. Et id quod clarum fueric, & refi-

.duum ultra folutionem & reparationem pradict. volo quod ponatur fub

cuftode Reoris & 4 Parochianorum ad providend. ornamentum &
libros dominicz Ecclefi. ' _

And the Iebifo dyed the (ame vay leifed of the (2id Lenements.

Ano thep fucther found, that the Pefinages twberein, ¢c. ig parcel
of one of the Eeriements 1 the TAIll, ont of twhich the Tefkatoy did
ojvatn, that the fatd Chaplain Gould have eight Parks fo; pig Ripeny,
and that Henry Tyting tvas Parlon of the laid Chuvch af the time of the
veathof the Debtloz, anvthat the Chureh twas boyd by bis veath, and
fhat the elo) was paclented, admitted, infituted and induded : ano
that be entered into the (aid dPefluages npon the Mefeadant, and viz
expel bim, and made the Leale to the Plainfiff, oho entered and was
pofief until the Defendant efeded bim. And Whetber the Defenvant
was guilty 03 vot, they paaves the Dpinion of the Tonrt.

QAo 3 conceibe that the Plaintiff ought to have Jupgment.

And the Duettion i3, Wibether the Parlon by this Devife Hall
bave the boules,the faid etght dParks are limiten to be paid to the Chaps
latioy not 2 And J conceibe that the Paclon Hall habe it.

Ju ths Comment. 4136. 3¢ s taken foz a Kule, that in eppounving

of
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of TWills, the YLaw Mall interpret the w008 of the WMebifnz, and Mall
viret their operation sccogding €o.the intent of the Devilo; : fo that
to the matter, fopm, and o2det Limited in laff WIills, the Latw noes (ubs
mit fothem, and tills that they Hould be oblerved. And althongh that
in Conveyances o2 Deeds erecuted by men in theit life times, the Law
poth require apt o208 to make Clates, pet in GWills the intent of the
ebifo; is fufficient, cither fo limit the Tate,03 todelcrtbe the peclon
that fhall bave it.

Anp therefoze if Land be giten o one in perpetuum, if it be by
@sant 03 Sreoffment, vet there padieth but an Clate fo3 life; but if it
be given By qatill, it i8 an Cate in Ffee ; and 4 Ed. 6. Eftates 78,
A6 oneg debifeth bis Lanv to another, paving 10 L fo bis Erecntos o3
anyp other perfon, the Mevifee bath an CHate in Ffee : (o i€ one devifeth
bis Wand to give o3 difpele of, 02 (el at bisoill, this isa Fee Gmple.
19 H. 8. 96. 7 Ed. 6. Devife 38. dnd the veafon {naH thele cales (s,
becaufe that by thele wozns the tntent of the IDebifos doth appear that
a Fee thall pals, and therefoye the nefect of wozds all not vefeat bis
infent. Anv as the intent is fufficient without apt twods to make an
CEate, lois it allo to velcribe the perfon fobo Mall take the Devile,
althongh Ye be nof fozmally named accopding to the paecife rule in
@Giants : as ta 21 R. 2. Devife 17. twhere one debifed Lanbd toone fop
life, the remainber to another foz life, fhe vemainver o the Church of
%t, Andrews in Holborn : anp it tnas anjubged, that after the death of
the Devifees fo3 lite, the PParion of the Chureh Hall habe the Lano,
foz in as much as the Chureh fas nof capable, it Mall be taken, that
the intentof fhe Devifor was, that the Parfon, twbo isas it were the
Sratber of the Chureh, and fo the Head of if, Hhouln have the Cate.
Ano inthe 13 H. 7. 17, In ebery Devife the intent of the DMebilop
fhall be taken : fo3 if a manvevifeth all bis goods fobis wlife, ano
that after his deceale bis Don and Heiv Hall habe his Houle, although
that no Pevile of the Poule be mane fo the TWife by expzels wods,
but by implication, becanle the Vetr is nof fo habe the Voule during
the QUL ifes life, yet hchul‘e the inﬁent of the DMebifo} Wwas, that the Don
fhould not have it during the life of bis cWife, Me Hall bave the
Poule foz ber life s o Wwhich all agreed. '

Then in our tale, 1. Lhe Debvifoy willeth, that a Chaplain Hall
celebzate fo2 bis Donl, and that be thall bate eigdt dDarks out of bis
SCenements pearly foz bis Kipens,but if be hav Kaved there,the Devile
houlo bate been Doyo, foz the Chaplain is not fuch a perlon as may
take thefe eight9Parks asa IRent : and thevefole be goes further, and
firfE be limits what fervice the IPzeifl Mall vo, and this he appoints to
be pone by the difpotition of the Parlon.

2. Pe voth bifpole of the vefivue of the paofits of the Wenement
fo3 fuch a time, (viz.) until R. fhall be 24 years of age,and be a Priek;
and both debvife, that be fhall be'pgeferren to the Chanterp befoze anp
otber, if be will accept £, and if not, tbat be Mall Have nothing,

3. 1pe makes probifion foz the perpetual continuance of the Chaps
1ain, in thefe wogos, (fcil.) That the Parfon and four of thebeft of the
Parifhioners fhall prefent and finde a Chaplain to petform the faid Chan-

temewentis mets [uperins wox legas, WhHich 15 the Gaip

tery for ever, de , upers ; .
Tenement out of wbich the (aiv eight 9Parks are limited to be

apo. )
¥ ‘}; Pe voth inflit a penalfy upon the Parfon, i the Chantery Honis

be vopy, (fcil.) That the other Lam!ﬁdcvifed by him te the Patfon, fhall
Id go
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~go—m the Wardensofﬂ, Bndg, for the reparation there&i ‘

5. 1Pe makes a perpetoal pifpofition €03 the refidue of the profits of
the Lenement, (viz.) That they fhall be put into a Chelt under the cu-
ftody of the Parfon and four of the Parifhioners, to buy ornaments and
Bocks for the Charch. > , P
- ginv thefe pattsof the TWill being well confidered (as I conceibe)
it will be clear, that the fntent of the Debilol was, thaf the Pacfon
fhould bave this Tenement; fo) here the matn (eope of bis TAill is,
that a Chaplaty hall be maintained perpetually, and that he Mall
have eight Packs Kipendout of fhat Lenetment, andthat it MHall be
Paobived and found by the Parlon anv fonr of the Parithisners, any
that thevefivue of the piofits Mall be beffotwed by them to bup oyng,
ments and Wooks fo3 the Chuech: lofhat a perpetual charge is {m,
poled upon the IPavlen, (fil.) to finde the Prieft, and to buy orna-
ments, &c. and-this charge is fobe defrayed With the paofits of the
SCenement, and that can be vone by none but by bim that Hall be choner
of the enement ¢ and therefoze it follots that- the Parfon Mall habe
the Lenemenf, o , R

Ao that fuch implicatton fn a TUIL {8 fulicient fo wmake an
Citate, isprove bptheasH. 7. 126. Jf one devifes bis Lanoeg be
fold fop papment ‘of his Debts, the Crecutos Mall ell the Lany, fop
becaufe €he charge fo pap Debts lics upon the Erecutoss, bis fntent
fhall betaken to bave them fell thedand: and 22-and 23 Elizab, Dyer
171. G man feifed in Fee of pibers Pannoze, voth vebvile them fg bis
@iffer in Jfee (except my Mannor of I, which I'doappoint to pay my
Debts) and makes thoo Trecutos, andoyes ; and one Crecuto; dyes,
andthe other (ells the dPannoy, and adjuvged good, fo3 (s bis intent u)ali
be taken, and nof to relinguith it fo his Differ : snd19 H.6. 24 anp 2 5.
anv 1 Edw. 6. Devife 36. Jf one debile that bis Crecuto; Mail ey
bis Land, this {5 nodevile of the Land to thew, but an authoity ; fo3
thep may perfoam the Dedifoz to (el the Wand, altbough thep bave ng
CGate thevein, and the Wendee Mall be inby the Devifo; : but if one
vebile that his Crecutoys Mall grant a Wentscharge out of bis Lany, o,
that thep Mall - give the dand in.Fee 03 tn Layl €9 1. S. thisigan fm,
plyed Debife to thent, foj ofherwile they cannot perfoym the infent of
the Devifoz. Trin. 9 Eliz. 516, anv fointhe 40 Aflif 26. Due vip pe,
bifebis Landin L. to A. and bis Peirs o finve tivelve SParks £o; ting
Chaplatns, and granta that the Paclon and the Pari® may vifirein fo2
this 1f (€ be bebinde ¢ and there it s debated whether the Ring Mall
bave the thoclbe Parks o3 not 2 and it is agrecd there, that fhe Chaps
latns have no Cate inif, becanfe thep ave removable at the will of A.
buf becaufe the Diftrels is given to the Parfon twho is perpetnal, it
toas abjungen that the Wing hall bave the twelve Parks ; mbereuism
%Bq [E?fema,«tv;battbbxlzbtbg, El;iftrefs lingtgn to the Parfon and tye

artiltoners, the tivelve Pavrks toere veled as a Went ‘
anofo n:amz if & Mortmain, - - et tn the fPacton,

A5ut t€ may be objected, hat the Iatt clanfe in the TUIll foy the bif,
pofing of the refidue of the piofits, does qo snely to the
B aroena of the g peofite, does g v to the Land vevifed to

AWat this cannot be ¢ FirfE. becanfe that the Land vebilen ¢
ig-onelp a Chamber, and a manfion of little balbuv, and that f: t: rteb;anil;
the WBrivg ; and that isa ok of fuch charge, fhat no furpluffage can
be fﬂm‘lUBD' Decondly, Lhe clanle 8, 1d quod clarupr fuerit ulera folu-
tionem & reparationem, &c. which are the vere Wogus in the clane

ufed
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ulen fo2 the difpofing of the refivuc toR. fo3 the time, and cannot be
referred Lo the Debife of the Wiarvens of the Wzivge, becaule that the
things vebifen to them are appavently to be fo the reparation only, anp
no papment is limited ontof if, but the enement out of which the
tipend is to be papd, is firf charged with this papment, and then
with the veparation of the Lenement, and then with the Drnaments
and Wooks fop the Church.

And afterwards this Cafe twas argued by Coventrey the Lings Sols
licitoz fo3 the Plaintiff, and by ®. Chibborne oz the Defenvant. Any
Micb.16,Jac. The WBavrons (viz.) Tanfeild, Bromley, and Denham iy
openly vdeclave their opinion, that the Land was not demifed to (he
Parfon by this TWill, and thereupon they commanded Judgment to be
entred oz the Defenvant which vas entred accodingly.

- Trinit, 1§ Jacob. ]c;hn Adams againft v,Rdgcr James
Knight, and others.

P a Replebin fo2 Caking of (ivelbe Cotves and tus Caltes, (he tens

ty fourth of May, the 14. of Jing James, at Upminfter , {n a place cals
lev Nelfeild, alias Newfeild, ad damnum 10 1. :

Lhe Defenvants viv julific the taking, &c. as Wapliffs of Thomas
James, anp Moily Deale, fo3 that the place contatned fiventy acres of
Pattare: And that William Latham fag feiled tnn sFee of the MPannog
of Upminfter, twhereof the faid tioenty acres are parcell, and the twentp
fifth Maii, 13 Eliz. bebifed the fame fo George Wifeman, cycepting one
Clofe of Lanv 03 Pakace called Crouckfeild, containing by efimation
fiftp acres, anda pavcell ofa Clole called Ecrowchfeild, containing by
effimation fixty acres, andall Wloods, and grees, and IPsofits of
Court Leets, Waifes, Chrayes, Clebeats, Hevmot s, Reliefs, Goovs,
and Chattels of FFelons and Fugifibes, Deodands and Lrealnrg
qCeove.  Habendum from Michaelm,1576. fo2 firty one years, vendzing
foaty poanses Reat at the Annunciation and Michaelmas.

Che firt of O&ob.1576. George Wifeman enfred.

he twentieth of Auguft, 35 Eliz. William Latham bp ¥Deen iurolen

fo2 the confiveration of tfoo thoufand pounvs, div bargain and fell the

gpannoz to Roger James FFather ofthe efendant Roger tn fFec: ann
the 15 Decemb. 39 Eliz. Roger James the YBavgainee did devife the thirn
patt of the dBannog to John Yis Don, affer whole death John tas leifed
of the third part in Fee. ;.

he feventh of Augalt, 11Jacob. John James by Fnventurefor a
thoufand pounts paiv by Thomas Fryth, div bavgaivans fell to the fain
Thomas Fryth and Moyle Deale, the laid Reberfon of the faip third
.z)art. Habendum from the faid (eventh of Auguft, fo3 a hunbzed pears,

‘

ex intentione)- that thep Mhould g2ant 0 aflign the (aid ferm, fo Tho-
mas Fryth, 03 bis AMignes, upon condition that be WHould pap a thous
fand pounds to the (ain Roger James, viz. fibe bundjed pounds the
feventeenth of Auguft, 1614. and five hunded pounds the feventeenth
of Febr. next after. @nd becaule firty pounds thteteen Billings foure
pence was bebind to the (atn Thomas James, and Moyle Deale f03 balfe
a peare, enving at Mich.12Tac, they vid el ufltific the taking, &e.,

A he Plaintiff faiv, that aftev the (ebenth of Auguft, 11 Jac. ano bes

foze the faiv Mich, 12 Jac. viz. the ninth of Auguft, the 11 Jac. the fain’
‘Thomas James and Moyle Deale 0id bavgain ann fell tothe (afv Thomas
. D3 Fryth

Bar,
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Fryth all their Gate in the faid thivd pavt, whereby be was and pet is
offeded. g '

¥ Lhe Avotmants replped that the Wargain and Dale twas upon Condi,

tion.to pay the (aid thouland ponndsto the faid Roger James at the faid

paps of papment, and that Thomas Fryth bin not pay the (aiv five hun

220 pounds the febenteenth of Auguft, 1614.

The Plaintif vejopnen, that after the fafd ninth of Anguft, 11 Juc,
(fcil.) vo.Augaft 11 Jac. the fafp John James was feifcon tn Fee of the
m?zcann of the third pact erpedant upon the eate of the faiv George
Wifeman. ' ‘
" QAno that the fenth of Augnft, 11 Jacob. John James bp Inventure ins
toled bin bargatn and fell the (afd Weberfon to thefaiv Thomas Fryth
and bis beires. =T

hat the feventeenth of Auguft, 11 Jac. John James by Invenfure
nated e aforefain eventh of Angaft, 11 Jac. €c3 a thoufand pounds, viv
bavgaiit and fell the Gaid third pacs to the (ain Thomas James, ans Moyle

- Deale, Habendum from the fain (eventh of Auguft, 11 Jac. fo3 a hundlen

pears, and that thep after (fcil.) the afoelain feventeenth of Auguft,
11 Jac. did bargain ans (el ¢o the faid Thomas Fryth upon conbition bes
foze expaelled. Abfque hoe; that the (aid John James din bargain and (ell
to the faip Thomas James, and Moyle Deale, the faid Keverfion befors
the (aio tenth of Auguft, 11 Jac. And abfque hoc that the fais Thomas
James and Moyle Deale, befoze the (atd tenth of Auguft, 11 Jac. did bavs
gatny.and gaant the faid Keverfion €0 the (aic Thomas Fryth, on condis
tion as afozefald.

- Tpon which the Abotvants demurred, and Hetwed o3 canfe, that this

is.a pepacture from the WBar, and that the (aid Wejopnoer is in it felf
repugnant.

‘And I concetbe that Juogment ought €o be given oz fhe Plaintite
in tlpz Keplevin, fo3 ihat the Conufance s utterly infufficient foz thice
tauies, *

. 1. The Mefendants make Connlance as Wayliffs to Thomas James,
and Moyle Deale, and do endeabonr fo entitle themflelbes o a third
parf of the Reberfon and RKent upon the Leale tc Wifeman, by the Des
vife of Roger James, aud it doth nof appear inall the Conulance that
Roger James was dead befoze the Gant made by John James o the (aid
Thomas fames and Deale 5 fo; if ts not fef fopth that he vien, but onlp by
implicutton (fcil.) the bargain and fale by Latham is pleaved to Roger
James latelp dean, which doth refer tothe time of the plea which was
long after the Gant to Thomas James, and Deale, and aftsr the Went
oue and the talting of the PDifredle, then it is alledged, that affer the
veath of Roger James the Bevifog John James entrev, twhich is not (uts
ficient, becanfe i€ s not allgdgen in fact that bedyed, o3 twben be vit
Dye.

i Aub all the Court agzeed the Avoinzy infuficient asto this excep
on.

@econdly, the bargain and fale of the Reverfion by John James tothe
fain Thgmas James, anb Moyle Deale is pleabed to be made the (ebenth
of Auguft, 1 1 Jac. Habendum from the afozefain (ebenth of Auguft, fo24q
bunbzed pears, wheveby the day it elf is excluded, and (o the Gant is
to take effect in the future, which cannot be by the Rules of Latw : as
tn Bucklers Cafe, 2.Rep. here Buckler enant foz life inMich. Term,
20Eliz. mave alLeafe fop four years, the Lelee enfred, and the Lello3

~vinmant the any, babendum from Midfomer next fo3 lite, fhe Leflee

aftes

-
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after Midfomer dip atfoan, and adjudgen that the Gant was Boiv, and
tn Barkwicks Cafe, 5:Rep. the reafon thereof is given, becanle that if
the Gzant fould be goon, the Gzanto2 Mould bave a pacticular Cate
(fcil.) vuring the firfE vap of the vate, 03 tnthe mean time untill the
Gaant did begin to take effed, Withont any Dono; 03 Lelo; which is as
gaintk the Rules of Law,

Anb altbough this Gant of the Reverfion be but fo3 pears, pet is it
all one, fo3 the diverfity i3 between a Leale fo3 pears, mave Lenant
tn Fee 02 oz life to commence in future, and a gaant of a Reberfon,
fo3 fn the fir® Cale it is but a future Charge upon the Land, fo that
the Lelop hath bis foymer Elate untill the Leale voth begin, anv fhe
Lellee hath no Lerm buf only interefle termin, and therefoze Hil. 38, E-
liz, tn the Common Pleas, between Row and White, if as agaecd,
that (€ the Lelol be dilleifed befoze the Leale begins, the Lellee aftee
the vap of the Conumencement may gaanf the term, ofberivife wherea
Le@ee foz peares in polleWion {8 onted by an effranger, foz there his
TLerm i furned tnfo a Wight, buf in the firf Cale he bath not anp
Lermin cfle, andtherefoge { cannof be tutned info & Right, no anp
mong vone thereunto. - .

And fop divest Authoyifies in this Cale, 29 Eliz. in the Conmmon
Pleas, the Countele of Kents Cale; TWhere one babing a Reverfion
tn FFee voes gaant this, Habendum after the veath of I, S, fo3 pears, and
it fuas avjunged a void Gant : And Trin.39 Eliz, Johnfon and Somer-
fet in the Common Pless, Lelee fo3 life gants the WReberGon, Had
bendum a die dat. foz ten yeats, and adjudgeda void Gant. And in the
Comment, 155. bp Brown, If one baving. a Keverfion does g3ant it
habendum after a vap to come fo2 vears,this i a boid Gaant,fo3 if it may
be g2anted from a vay to come, the Gzanto MHall bave a particular ¢
fate in the nrean time by bis oton making, Wwhich cannof be, that one
wmayp be iLele to himflelf, o3 niminifh bis olon EEate, and there if is
taken fo a Ruole, that Wwhen there is a Went in Effe, 03a Rebertion, &c.
a man cannot make this to be in effe fo3 a time, and to ceale fo another
¢time, 02 to gzant it to another after the ngathof any,, o0 from a dav fo
tome, relinguithing to bimlelf an Cate in the mean time : Ano in
the Comment.197.b. Adams againft Wortesbey, agzeed theve, thata
Reberfion cannof pale as a Keberfion, accoding 0 the conmmon un,
perifanding thereof from a dap to come. '

y5ut Haughton tonceiben, that this Cale being abargain ann fale
ohereby the ufe voth pafle fivef, this map toell pade from avapts
come. Quod nullus dedixit, '

T hirsly, 3t is not aberred that the tenty acves fn twbich the Dis
Grefle mas taken, Was nof part of the Clofes excepted, fothat it may
be pact of them, and thenno Diftrele fo; the Went can be taken

mgﬁn although it may be gathered by fome wojds in the iBar o the s
potuzy, that the place where, &c. was pavcell of £he Land debiled fo
Wifeman, get this Mall not belp the Conulansy as Cokes 7. Rep. fol.
24,& 25. Wwhere one abing Land in Fee, and another Lano fo2 years,
2iv zant a Hent 52 1ife ont of both, the Gzantee Difirained fop the
akent, and avotwed that the Kent Was gzanted out of the Leale lanvas
mongft othet lands, Whereas be ought tohabe alledged the WRent to be
a@zanten out of the LLand in Fee ontp, and although the Plaintiff in bis
yBax to the A votozp hath Hewed the trutlyof the Tale, et this will not
make the A vop which wants fubfance to be good. e
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. Anb all the Conrt oid agzee the Avoinp to be nanght fo3 this erceps
tion. TWYerefore Fudgment Was given fo3 the Plaintiffin the Res
plevin.*

Mich. 1 4 Jac. Webband ]ucks Cafe againft Wor-
feild.

I £ a Wit of Trroy toreberle a Juvgment given fn the Common
Pleas, fo2the noto Defendant againft the notn Plaintiffs.

“4n which the Plaintiff nin declare, that the Mefendants the foury
teenty of Febr. 9 Jac. at Ponick tn a place callen Brancefords Coutt, vid
take an Dre from the Plaintiff, ad dampum foify pounds.

Che Defendants viv acknoteledge the taking of the faiv Dre as Way,
liffs to Efizabeth Ligon T@livoto, fo3 that the place where,&c. contatris
ed tg acres of and, and thatone Anne Ligon was feiled in Fee of the
&rcite of the Panno2 of Bransford, and of feven Pefluages, thiee
Gardens, and a hunded and ffty acves of Lanbd, fozty too of PPeadotn,
firty fiy of Pafture, five of TWiood, and (ebenty of Furses and Peath,
in Ponick afozelaid, Bransford Leigh, Newland, and Wick, tohereof the
place tobere, &c. is pareell. ,

gLbat the Gixth of September, the Moenty fourth of H 8. Anne Ligon bid
vevile this to John Parfons and Anne bis Dangbter fo2 feventy pears,
after the veath of Elizabeth bis totfe, 1f thep, 02 cither of them thall fo
long live, rendying five pounds, four fhitlings, efgbt pence ient, at
the Annunciation, Chriftmas; Midfummer, and Michaelmas.

Zrbat the eleventh of Aughlt, 1554, Elizabeth Parfons died, twbetes
upon John and Anne Parfoo$ entre.

Anp Ligon digs, Whereby the Wederfion defcended fo Hiv Rich.Ligon
Ber Sonand Peir,and Div Richard pied, wherbyp the (ame del¢enved to
William Ligon his ©on and efr, who vied allo, whereby the fame dev
fcenved fo Richard Ligon bis Don and Peir, who died alls, and the (ame
pefcended to Dir Richard Ligonbis Don and heive, who Hil, 33 Eliz,
vin levp & Fine Sur Conufansde droic come ceo, &c. fothe nfe of bims
felf foz tife, the Wematnver to the fafd Elizabeth Ligon, then bis T ife
fo; Life, the Wemainder fo the Veivs of the body of Div William,_ the Kes
matnver €othe vight Petres of Div William. : o
" 10May 4.Jac, John Parfons died, =~ T o
- Paich.g Jac. ®ir William Ligon and Elizabeth bis ife vid letpa
Frine to the Plaintiff, tothe ule of the Plaintiff foz the life of Dir Wil-
liam, the Wemainder to the (ain Elizabeth fop ber life, the Wemainver
to the Plaintiff in Fee. T
- ir William dies, tohereby the Wevevfion does remain to Elizabeth
bis T ife. t.
. Qo foz febenty eight pounds, ix pence of the faid Rent fo3 Ehzee quars
ters of a year, endingat Chriftmas,g Jacob. they din ackuomledge, &c.
anp ftben aberved the libes of the fatd Elizabeth Ligon, and the (#td Anne
Parfons. ‘ - A s

Lhe Platntiff (2idy that the Fine levieo by SHiv William and Eliza-
beth big wife, as to the ule of the Plaintiff and bis Weire, amv julte
fied the pntting tn ofthe faid Dye by the licen(e of the (aid Anne Par-
fons. Abfque hoc, that the (aid FFine tvas to the ufe of the Plaintiff fo;
the life of Div William, the Wemaliver €o the fain Elizabeth fo; life,

the
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the Wemainver o the Plaintiff in Fee, as the Defenvants alledged,
and (o they toere at JMus. g

Anv the Fnry found the Leale and the defcent of the WeverGon, and
tfbe Fine, 33 Eliz. and the ule, and the death of John Parfons, ut

nupra.

Ann that the one and twentieth of September,s Jac. @ir William Ei-
gon and Elizabeth his ife did make a Beed of Indenture of the (o
Lenements in thele o208 : :

T his Indentnre made,cc. betweer them of the one part, and the Plains
tiff on the other part, whereby Sir williams for feven hundred pounds
before the enfealing and delivery pa‘d to Sir william by the Plaintiff, did
covenant that he and Sir william before Chriftmas next, thould levy to
the Plaintiff a Fine wich Proclamations of the faid Tenements, which
Fine and all Fines and Aflurances to be had within feven years, fhould be
to the ufe of the Piaintiff and his Heirs, upon Condition that if Sir wil-
liarn and Elizabeth, orany of them, or the Heirs or Affigns of Sir il
lsam fhould pay to the Plaintiff or his Affigns nine hundred forty three
pounds at the Annunciation 1611. that the Eftace of the Plaintiff fhould
ceafe, and that Sir swilliam and Elizabeth and his Heirs thould enter, and
the Fine thould be to the ufe of Sit william and Elizsbeth, and the heirs
of Sic william : And Six william covenanted with. the Plaintiff that he
and his Heirs untill the nine hundred forty thrqe .pounds be to be paid,
fhould have and enjoy to their ufe, under the faid Condition, and accor-
ding to the meaning of the faid Indenture, and if default of payment
{hould be made, then after fuch defaule; the Premiffes and the Rents and
Profits thereof if fuch defanlt fhould be, fhall be taken and enjoyed to
their ufe, without any interruption of Sir swilliam and Elizabeth,¢5c.and
difcharged and faved harmlefle of all Incambrances, gig. made by Sir
william,cc. (except the faid Leafe) andSir william covenanted, that
if the nine hundred forty three pounds fhould be paid, to paj to the
Plaintiff the charge of the affurance, Ry T

Pafch, § Jac. SCbe FFtne wwas lebied by Hir William.and bis Wif-. o
the Plaintiff, and they found that the fixteenth of April, 6 Jac. the wur
nafance of the Fine was mave at M. inthe Countp of Widts, 103 fhat
after the faid Conulance, and befoze thefaid fifth of Seprember, Pafch.
20.Martii, 5 Jac. the (aid Dir William mav? another Andenture b:tlueen
pim and bis wife of the ong part, auv the plaintiff of the other part,
tohereby Div Wiiliam and Elizabeth- fo2 feben hunazed pouits befoze
paid to them by the Plaintiff, Hir William and Elizabeth bin bavgain
fell, anb grant to the Plaintif and bhis beirs, the (aid Lenements npan
the like Condition as afozelaiv, and Dir William dip cobenant that be
and hig wife Mould make a further alurauce by Fine, &c. and that all
fuch affurances fHould be o the Plaintiff 2o bis Yeirs, unver the afo
Lonvition untill defanit of papment, and after fuch vefanlt fo'the ule
of the Plaintiff and bis heirs ablolutely, and it papment be maoe fo
the ufe of @i William and Elizabeth, and the betrs of Dir William, aun
the Piaintif did cobenant that ir William «nd Elizabeth, and thetr
peirs, untiil the Annunciation, 1611. {oulo have all the Kents and
Paofits of the Pzemilles, witsout intecruption of the Plaintiet 0; his

"”?,;“i,at the eighth of Decembsr, qlac. &Hiv William Ligon dien, aftet
tohole death (fcil.) the afozefaid time quo,&c. the Defendants as Waps
1iffs to Elizabeth, vid take toe faiv Dre in the fato place, o3 the fai fes
penty eight pounds, fiy pence of the faid Kent fo3 thees quarters, endlng
at Chriftmas,g Jac. AWut
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yBut whether the Diffrelle was well 03 not,they paved the avbice of
the Court,&c, o ,

- @nd upon this Werdid it was adfudged i the Common Pleas after
many Avguments, that the Plaintiff Honld recover,

0z all the Juttices vid agree, that the faid Fine twasto fhe ale of
the JPlaintiff, and bis Peits, whereupon the Defenvant baought this
Wit of Crrog, and afigned the Crro2 in the point of Judgment only,

Ano it was objected by the Tonacell of the Plaintiefs in the TW it of
Grrop that, that it was apparent upon this afurence, that if wasmave
foz the alfurance of the papment of fehen hundzed pounds lent by the
Plaintiff to Dir William, and @ir William to2s to repap nine hundzed
foatp thaee pounts twhich was full Intere®, accoving fo the rate of fen
i the bundicn, and fhen by the exp2elle Cobenant tn the firf Invetrs
tute, the Defendantin the TW2it of Trro2 was fo have the Wents and
Paofits of the Lany allo, Wwherebp Worfeild fyould bave me2e thenten
pounos fu the bunv2ed, anvthenthe aflurance is veid by the Htatnte
of Wlury, then, altbough by the laff Indentuve it is p2ovived that Hir
William and bis wife thonld have the Wents and JP2efits, untill ‘he vay
of papment, vet this hall not bind the Wwife, foz it 15 fornd expacly that
e oio vifagee to this Jnventure.

Wut J conceive thattbe Diftrede wag nof well faken, buf that the
Finetwas to the ule of Witliam Worfeild and bis beirs, and (o the Kent
betonged fo bim. f .-

- And firfE as to the Dbjedion, thaf the afinrance isvoid by vealon of
the dtatufe of TUlury ; that cannot be.

1. Becaunle it ag not found that there was any lone of mony, o3
ufurious Contrad, and therefoze it may be and fo i€ Mhall be intenves,
that the feben bundzed posmbs was paid bona fide, after the purchale of
this conditionall Cate made to William Worfeild.

2.- TLhe Confideration is o2 (eVen hbund2ed pounds paid befoe the ens
fealing ano delivery of the Jndenture, (o that if it be avmitted that the
feben bundzed pounds twas lentas Inferefk, pef i€ mayp be that this was
Lent fo long befoze the making of the Inventure, that the nine hundzen
fotp thyee potiads to be paid With the PP2ofits of the Hand, does not sy,
ceed the paincipall debf, accoading fo the rate of ten pounds in the huns
2D,  And that TWlurp fhall not be infended fwithont it be eypachip
found by the Juey, vide Coke 10. Rep. the Cafe of the Chancellozof
Osxford, fol.56. Cobin MHall not be intenved 03 prefumed in Latw, uns
lefle that it be expacfly aberved : and fo was i€ agieed n the Cafebe,
ttoeen Tyrer and Littleton, in the Conumon Pleas, foz the ¢ king of an
Dre, Lhe Defendant pleaded SRot guilfy, and the Jury found that
Thomas Tyrer beld rertain Land of John Lictleton by Kent and Pers.
viof, ¢ andthe 42 of Eliz. bid enfeoff Jobn Tyrer his Son anv beir who
made a L eale to Thomas Tyrer fog fosty vears, if be hould fo long live,
to the intent that Joyce tbom he infended fo marry MHould not babe her
Dotwer during his life; Thomas vied policlied of the Dre, and the
Defenvant took it fo2 a Berviot. And they foundthe Btatute of Fraus
pulent conbeyances,&c. and it fvas avjudged that foxafmiuch as the FFes
offment Was not found by the Jury fo be fraudulent, the Conrt conid
not avjudge it fo be fraudulent, altbough the Jurp bav found circum,
fEances and tnducements o paove the frand : anv in the 8. Rep. Love-
days Cafe, Jn an Infoamation upon the Dtatute of Tlury, the Zurp
found that the Defenvant vid accept a certain mmme above ten pounsve
in the hunvgen foz fozbeavance of the money, but no long of moncy was

folind
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found : TWherefose it was adjudged that the Tervie was infufficient,
and a new Venire ioas atoarded. .

Henden. e Fine Mall be divected onelp by ths lalt Inventure,
{‘oz that does centranl the vl Indenture. Count.Rutlands Cafle, Cook.

P

© 4But all the Counct agreed, that the Connt MHhall be diveded by the e
Juventuve as to the Wife,fo2 ber difagreement o the (econd Juventure
poth paove & enfopce Yer agreement tothe fivi,ans then the ule limited
by both Inoentdres being all one, (fcil.) to the ule of William Worfield
and his Yeirs, and no variance between them {n the limitation of the
ufe, {€is clear that the uls Hall be €o the Plaintif and his Peivs.

T perefose (€ was adjudged that the Judgment given in the Com=
mon-Pleas Mould be afficmed. _

1But Haughton faid, that the Werditt was nof good, €62 that the ufe
being matter of fact, onght to bave been found by the Juvy, and not 1eft
to the Touct. Zo whichit was anltoered, that the Iury otd conclude,
That if the Diffrels was well taken,that the Fine was toons ufe s but
if net, then it was to anotbher ule, which was (nfficient. TWHbereupon
be affented to the affirming of the Juogment.

Trinic. 15 Jac. The King and William Allen againft
Theophilus Newton.

Itiam Allen, as well foz the Wing as fo; himlelf, div infoym
againft Theophilus Newton, fo2 that the.Defendant not being
afiigned, nawied, 03 appointed to keep a Lavern Wwithin the Loton of
Tiverton, accooing fo the Dtatute of the firfk of November, 13 Jacob.
and oz one huno2ed day bettween the fivl of November, anp at the vap
of the Crhibition of the Infozmation, to wif, the 26 of O&ob. the 14
of 1aing James, at Tiverton, otd of bis oton antboity kKeep and maiis
tain a common Lavern; and Within the fafd time pid utter and lell
Clacet wine, and TWhiteswine, and Dack, and dibers oftber Kinvs of
Wiine, tovivers (ubjeds of the Ring, by vefail, contrary to the foam
of the Dtatute, Wwhereby an Action did accrne to the Wing and the In,
foamer, to have of theDefenvant sos 1. fo2 ebery one of the faid buns
p3ed Baps ; whereof the Infoamer paaved the moyety.

The Defendant, as tb the Weeping the Labern, and uttering of the
Whines the Krf of Novemb, 13 Jacob. andall the other vays betiugen
the fato firft of Novemb. 13 Jacob. andthe faip 26 O&ob. 14 Hing
James, (abing fourty of the faip hundzed daps, vid pleav ot guilty.
And as to the faiv fourty daps be (aid that the Wing the fourth of Janu,
ary the 3¢ Jacob. by bis Letters Patents under the great Deal, did
grant Licenfe toRichard King and bis A0tgns, Thomas King and bis
Affigne, and John King and is Adigns, that the faio Richard and bis
Afigns during bis life, foz bint and themlelbes, their ferbants, deputics,
and affigng, 03 any of them; and that thefaip Thomas and bis aflighs,
after the oeath of the faid Richard, fo2 bim and themflelves, theiv fero
ants and deputies, 02 any of them, during the life of the faid Thomas ;
and fo the faid John, after the beath of Rickard and Thomas, g¢. dnring
the life of the faid John, mapbatbe, ufe, occupp, and bold a TWiines
Celler woithin the Tomnof Tivercon tn the County of Devon, in domo
mantionali in qua pradidus Richardus & Thomas & Johannes ad tunc

snhabitabant, vel ex tunc in pofterum inhabitur, infra pradid. Vill. de
inhabi R ivertow

Iudgment.

Rot, 318
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griverton, de tempore in tempus vendere & utterare per vefail (viz.) by
the Gallow, Pottle, Nuart, o2 Pint, o2 1ef8 03 groafer mealure, all
manner of good and twhelefom TWine of what kinve (oeber, as well
ithin their youles, as out of thetr houles, at his o3 theiv pleature, and
at and fop fuch p3ice, as from time fo time the faid TWines foy realonable
gain map be affozbed; Without anp Jmpeachment, notwithanving the
Statate of 7 Ed. 6. o ‘ .

grhat the ficlk of Seprember, 13 Jacob, Richard King dpen.

he 1laft of Auguft, 14 Jacob. Thomas King, by Deevd hewwn, viv 03s
patnthe Defendant to be his AMignes, to vzaw anp el all good and
wholefem Tt ines tn the fhon MPantion Youle of fhe faid Thomas in
Tiverton, and th vetail them toithont the faid Ponles foz {uchipaices as
fo2 reafonable gatn may be affozden fo3 one yeav: twherefize the Mey
fendant after the (atvlal of Auguft, and befoze the Trbibision of the
Fnfoamation, fcil. toithin the (ain fourty davs, pavcel of the faid bons
p2ed Days, at Tiverton afoefald, in the then Wanfion Poule of the afozes
faip Thomas, as bis AMignee, vid Yold a common Lavern, and vivfell
anp utter Claref, TWhife,wine, and Dack, and other TWiines by refail
and bio aber, that be (oo the faid WWines o2 fuch paices as he conld
reafonably affogd, and that they were good and wholefom T ines ; anp
that the faid Thomes is alive 4 Tiverton-afopelatn, and that Tiverton
in the Letters Patents, and Tivertonin the Infoamation, i all one
L oton. Cotre

An J conceive that Juvgment ought £s be given fop the Bing and
the Infoamet agatnl the Defenvant. TS

oz the Hicenfe is not purfuen, oy f is fokeepa Lavern in the
gpanfion Poule, in tobich the thaee parties viv then nabit, o3 Goulo
after inbabif, whereby the Wing bath refrained this liberty toa cers
tain place; and the Defendantdoth julfific undver the Licente of Tho-
mas King, 02 bis Afignee, fo keep a Lavern in bis Panfion Poule,
which is not twarvanted by the Lings Licenle. Anbd that.ebery authosis
ty ought fo be purlued Fricly, Dyer 177.a. Cefluy que ufebetoze the
SHfefute of 27 of Hen. 8. pid fuill, that A, B. ano C. fould fell the
Lana, and dyes, B.and C. cannof fell the Land, foz that if twas a jopnt
anfhozity to them all thee : and the 37H. 8. 6. A qWlarvant of Attoys
ney to thaee jopntly and (eberally tomake livery, one of the thiee map
make Livery, but uot tiwe of them, by Baldwin: and30Ed. 3. 17. The
uing doth licenfe one £o alien bis Panno: of D. tobe voth alien if, ex
cepting twelte acves, this Licenle till not fefbe s and 3 Ed, 3.5,
Dreby Fine docs grant and renver the Wannoy of D. fo the Abbot of
G. and bis fucceWozs, and Mewed a Charier wheveby the Bing gabe
teate to the Connlop to render to finde two Chaplains, €. and he wontd
bave lebyed the Fine without mentioning of the Chaplatnz wheve,
upon the Coutt bin refule it, becaufe it was bifagreeing tothe Chavter
of leabe, and affer be 1styed the Fine accorving (o the Chacter : anp
inthe 21 H, 7.8.2. When the Wing grants a Licenle, it onght to be
fricly epecuted ; as if the Bing Goold Licenle sne fo make a Feoffs
wienf by Deed, be cannof make it without Derd, wnd o0 e converfo s
fo that the icenle is alivays fobe puvfued, 63 elfe theve {5 no W arrant
af all. Vide Comment. 68, Dive ana Manningham. - 3 the Zing poth
licenle one fo alien the thivn part of bisdland, and be aliens all, by
Montague, the alienafion is twithout fvacrant, Anv23 H.8. 6, Patent
76. £ the BingDofh licewce onefo alien bis Pavngz of D. and 4o voth
alien {f evcepting oncacve, theLicenfc all mot ferve s anv if the

Ring
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Bing doth licenfe one to {mpark an hundzed acres, and be does impatk
themn, and after avds ten acres, thisisnoPark. Anv 38 H.6.10. I
the Jring grants a Leet toone inall bis Land, he Mall nof babe ¢, but
in the Lano which be hav at the time of the @sant.

And this matter is enforced by the preamble of the Deatute of the
7 Edw. 6. ann the fifth, wbich is, For theavoyding of many inconveni-
ences, much evil rule and refort of difordered perfons to many Taverns
newly fet up, in very great number, in Back-Lanes and fufpicious places
within London, and otherwhere: twhereby it is to be p2efumed, that the
Jaing vto take notice of the Ponle in which the pacties did then inbabis,
tnf bea fit place, and he trufted all of them, but would nof traf anp one
of them.

his Licenfe caunot be granted ober.

12H. 7. 25. InaTrelpafs fo2 bunting in bis Park, ano Miing of
bis Beer, the Defendant jutified by a Licenle given to 1. S, bis Par
fEer, unoer whom be as fervant to him, and by bis commandment made
the Trelpals ; and refolven, thatalicenle doth not extend butto bhim
fo whom {¢ is given, and cannof be granted ober : and Wwith this accozds
18 Edw.4. 14. and Dyer 34H. 8.

ahe Defendant bath not anlivered fo the greate pact of the time
confained tnthe Information, fo2 the Ynfosmation is from the firk of
Novemb, 13 Jac. and a bunnzed other nays beteen the firf of Novem.
13 Jac. ano the 26 O&ob. 14 Jac. and then the Defendant pleads nof
guilty the fic of November, auv all the other days bettoeen the ficf of
November and the 26 O&ob. (abing fourty of the (aid daps, and fo3
the fourty daps be suftifies by bevtue of aLicenle the laf of Auguft,
14 Jac. (o that i€ may be that the fourty days thaf the Information mens
tions were befoze this time, o3 be hath the benefit of all days betiveen
the ficff of Novemb. and the 26 O&ob. and the MNof guilty at the five
of November and an hundzed dbaps between that and the 26 October,
and the fourty days sxcepted in ths [Not guilty] may be as well befoze
the laft of Augnft as aftertoards; and i€ is at the electton of the Infozs
met to charge the Defenvant with Conrty days, at what time he will
betiveen the firf of Novemb. and 26 of O&tob. As in a Trelpals fo3
bjeaking a Clole, the Platntiff maypatter upona neto allignment, o3
i chidence upon ot guilty pleaded, affign the Lrelpals fn wht
Land bz will within the (ame Loton, although be bath wmany Cloles
there : and therefoze tu this cale, the efendant ought fo habe pleaved
Dot guilty fo all the vays, unttl the laff of Auguft, and then to havs
jultifico by bis Licenfe: s tn a Lrelpals, if the Defenvant 2o futkls
fic at anotber day by Ricenfe, he ought fo traverfe the time befoze
and aftet, fo3 that the PPlatutiff may charge bim at what time He

L
méube Plea is, that the Dsfendant div fell bis Wines at fuch vealons
able paices as be conld affozs them, Wwhich is ntterly infufficient, fo3
Be ought to bave Hewed tobat piices, (o that the Conrt might judg whe
ther they twere reafonable 03 not 2 as in 22 Ed. 4.40. the Logp Lifles
&afs, to Mew a fofficient dilcharge of Kent, And althongh it would
he tcbious to (heto the paice of eberp Nuart ans Pint, vet be mayp aly
1eng boto be fells by the Duart of each kinde of Wiine, elpscially of

o2t & time. .

0 2;; i/lichadm. 15 Jing James, Judgment was Given fo3 the ‘HDeg
fenvant again® the Infoymer, becaule it was not aberred that Tiver=

aCapozate o3 Pavket Toton; and the Beatute gives feveral
\mn toa5 o &spos P R 2 penalties,

4

Judgment,
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penalties, oue fo) keeping of a Tavern in (ucha Town wwithout Lis

tenfe, aud anather penaltp Loz keeping of a Tavern in other places

*

tpithout Licenfe.

VS

Trinit. 15 Jacob. Lee and his wife againft Wood
- Kanight, Defendant.

N an Jeion of Iebt apon a Wonn of 100 . yrane by the Defendans
" tothe Plainti Elizabeth when Me was lole, 7 Decemb. 13 Jacob,
upon condition to pap 7ol. fothe (atd Elizabeth the ninth of Decem-
ber, 1616.
e Defenvant after Oyer of the connition (aid, that the 17 Februa.
13 Jacob. the faip Elizabeth by Zuventare reriting, that whereas the
Defenvant, with John and William Wood bis fons, ere bound jopntly
and feverallp fo the (aid Elizabeth in g 1Bonvof 14001, 6 December,
13 Jacob. upon condition to pay 700 I. the cighth of O&eber, 1616,
anb by an ﬂD“;)ligatinn' of 1201. 7 O&ob. 13 Jacob. on condition o pap
701, the ninth of December, 1616. and by fibe other (cugral Dbligas
tions tbe febenth of December, 13 Jacob, ebery one of themof 1001,
upon (eberal convifions fo pay 35 L. the tenth of June, 1617, any 351
the ninth of December then next,and 35 1. fhe 10 of June, 1618, anv 35 1.
the ninth of December then next, ano 35 1. the fenth of June, 1619, and
35 L. the ninth of December then next, ann 35 1. the tenth of June,1520.
and 35 1. the ninth of December then nept, ano 35! the tenth of June,
1621, anb 35l theninthof December then next. he (aip Elizabeth
{d agree, cobenant and grant Wwith the faip efendant, that if the ey
fenvant Mould pay fo Elizabeth, the Maughter of the faid Elizabeth the
Plaintiff, soo I, due fo her by the Will of Edmund Pigot ter Fatber,
in tull pifcharge of a Legacy 02 Poztion given o her by the aid Tl
o2 (ould paocure fo Elizabeth the Plaintiff a (ufictent difcharge fo3
the faip 5001, of the fatn Elizabeth Daughter of tie fais Elizabeth, and
fhonld probive and fake courle fo3 fit niaintenance oz the fad Elizabeth
guring her life, andat all fimes apon rpque@ Mould fate bavmlels the
faid Elizabeth, and her Crecutos anv Adigns, of and from the paps
ment of the faid s00l. and allo Hhall pap to Sufan the Daughter of
Elizabeth the ficft of May, 1621. {f fhe (hall then be living and not
marryed, 400 1. §f the (ame thall then be due by the (aid Will: and
tf the f2id Sufan (hall live until the i of May, 1623. anb then Mail
be matryep, and ber poxtion nof papp, thenif the Defenvant MHall pap
to the faid Sufan the (3in 400 I. Within fix weeks after £he (aiv frlk of
May, to fueh perion to ubosn the (ald Elizabeth by the (aib Qill onght
to pay the fame, and (hall p2ocure good and (ufficient dilcharge fo the
(aip Elizabeth of the faib funt, of and frogr all perfons to twhom the
fame thall be due, that then all the faip Dbligations Mall be beys, and
Belibered up fo the efendant, cancelied and mave bopd. And the faid
Elizabeth pib covenant, that until mante® pefanlt was mave in the
peemiles, andthe (aip Elizabeth (all be thereef vanmified, anp upon
reafonable regueff no fatisfagion (Gall be given to ber, e will not
take any anbantage by reafon of the faib Dbligation, nop will paolecute
any Duif againf the Defendant o2 any other bound in the faip Diligas

C fiow. And the Defenvants (atv, that the Plaintiffs, noz any of them,

was not damnified by reafon of the fafd Dbligation tn the Declaration,
02 b7 vgalan of any of the fain other Dbligations; and vid aver the
fain
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faid Dbligation in the Declaration, ano the (aia Dbligation of 1201,

inthe Inventure, fo be all one ; and that the (aiv (everal vaps of paps
ment limited by the Indentare, nog aup of them at the time of the T it
purchalen, ere incurved,

Tpon which Plea the Plaintiffs demurred, and the Defenvant vid

jopa.

Ano 3 conceive that Judgment ought fo be given fos the Plaintits;
for the Plea s utterly infufficient foz dibers caules. And et 3 vo
agree, fhat although the Dbligation be upon a connition, vet is the Iny
denture a Pefealance theveof ; fothat i isTuficient tothe Mefendant
to perfom the ane 03 the ofber. ABut fhe Ynoenture 5 of tivo parts ¢
1. fhat if the Defendant Mall pap fo Elizabeth the vanghter 5001
and MHall perfoam the ofther things nientioned in the IPlea, that all the
Dbligations Mall be voyd and delivered up. 2. Lhe Plaintiff Eliga-
beth din cobenant, that until the Defenvant Hould make vefanlt tn the
premifles, and the Gouly be vammified, and upon requeff no (atisfaction
given to ber, Me Mould not take any avvantageof the Dbligation, oy
hall profecute any Duit again® the Defendant o3 anp other bound in
the faip Dbligation. ) - ,

Ann as fo the firf part, ¥ vo agree that this is a xoov defealance of
the Duligation, but the laft clanle is onelp a Cobenant, and cannot be
pleaned $a bar of this Jaion bjought npon this Dbligation: as inthe
a1 H.7. 30. Johnde Puferoes €ale : Lhe faiv John and pthers were
bound £o T. tho by Deed i grant o the (atp John, thathe Monis be
quite dilchargen of the puty, and it be be bered 03 fued, that the 1Wond
fhall be bowd, whick Sale is there Bery largely avguen: but ¥ cons
teive the better Dpinion tobe, that the Wonv is difchargen, becanle
that the wo2os are tn effed as the Wwo2dg in the ficlk pact of this Inven.
tuve, (fcil.) That if fuchadt bc made, the Obligation fhall be voyd.
1But there Fineux fain, Lhatif I grant co mp Lenant foy Uke, that
be fhall not be impeachable fo3 wafe, behall nof plead this in WBar,
but hall bave an Adion of Covenant thereupon. Aud Brudnell put
this cale, That if J grant to one agaiaf Wwhom I have canle of Action,
that 3 will not fuc him within & year, this is not any (ufpenfion of the
ddion : Wpon which cale it i6 to be obferden, that 3 map fue, and the
gthet is put to bis Aeion of Covenant. |

Annthe Plea is firlk infafftcient, becanfebe pleans that the Plains
tiffs, noz any of them, Weve danuiificd by vealon of the Wond tn the
eclaration, o3 by vealown of any of the afozefatd YW Atings obligatoyy
in the (aid nventure (pecified 3 butbe voes nof anfwer to fhe vamnifi,
cation by ceafonof the sool. o be payd fo Elizabech the vangbter,
fobich is the paincipal matter fo be done by the Defenvant o the defear
fance, and in trath this Postion Was due, and not payd befoze this Duif
bg%—'fge IDefendant pid aber, that the feberal daps of papment limited
by the Inventure are not incurred, and there i nof any dap limiten fop
the pagment of 500l and the frath was, that itis payable af thetime
of the marriage of Elizabeth the nangbter, but this ts not limifen by
the Jndenture, noj ane thme fo3 the papnient thereof, and thevefoze this
aberment is not good. ,

e Jnventure of the Defealante s, it the Defenvant Hall pay the
gool. o3 pavcure o the Plaintift Elizabeth fufficent difcharge fo the
fame, ano fhall paovive fit maintenance foz Elizabeth the panghter ¢
gutberenpon 3 conceive that the Defenvant ought o pap 500 ;n :i:;n
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aobtve maintenance fo2 the vaughter, o2 ofherivife that he fhould pios
curs a difchavge from ths Plaintife Elizabeth, and fhall alfo psovive
maintewance fo3 the vaughter, foz ber matntenance s as necefary, tf
the mony be payd,as it will be, i€ the vilchargebe procured. dno the
Wefznpant hath made no anfivet to the pebiding of maintenance.

Judgment, Anv_Michaelm. 15 Jacob. Juvgment by all the Court tvas given fo2
the Plaintift.

Rot. 590 Trinit. 16 Jacob. Margaret Evans againft

‘Wilkins. .

ij.» an Aetion on the Tale, fo3 that the Plaintift the 12 September,
15 Jacob. bid vefatn the Defenvant o be het Dhepherd, ¢c. and that
the Mefenvant in confiveration of 6d. to biny pavd by the Plaintifk,
and of 335. 4d. of bis Ballery to be payd to him fo3 a pear, and in
confiveration that the Plaintif viv alume to papthe 335.4d. tothe
Defendant, and to finde hiny meat, v2ink, and lovglng fo, the (atd pear,
any to permit the Defendant fohave Pattare fo3 tweine Dheep With
the Dheep of the Plaintif, Dio alume to (erve fhe Plaintiff aga
@bepberd foz one pear from Michaelmas nept, gc. and fo keep hev
@heep: To which the Plainti® giving credit, vid nof refain anp
othet Dhepherd : and the Plaintiff vin aver, that (e Wwas ready to pap
the Defenvantthe (ald 33 5. 4 d. and to piobive him meat, gc. and fo
permit bim to babe Patfure fo2 (Wwelbe Dhecp with the Dheep of the
Plaintiff : vet the Defendant vid not feed the Dheep of the Plaintift,
although vequived the 4 Octob. 15 Jacob. wheveby many of ber Dhesp
pped ad damnum 401, :

he Defendant pleaded the Dfatufe of the s Elizab. twbereby {t is
enacen, That the Juftices of Peace of every County, or the greater part
of them then refident in the County, and alfo the Sheriff if it may be,
and everyMajor, Bayly, or other chief Officer of any City or Town
Corporate, in which there fhall be any Juftice of Peace within the limits
of the (aid Town, before the tenth of Juns next coming and afterwards,
fhall yearly at every general Seffions firt held and to be kept- after
Catfer, or any convenient time after Gafter, fhall meet together, and
after fach meeting thall call to their affiftance fuch difcreet and grave
perfons of the faid County or Town, and fhall have authority within:
the faid Precin®s of their feveral Commiffions, to rate the ftipends of all
Laborers and Servants; &c. And that every retdinment, promife, gift,
or ftipend againft the intent of the faid A&, fhall be voyd.

and be pleaded the SDtatute of the 39 Elizab. tobereby it is enaden,
That after the Rates made and ingroffed in Parchment under the bands
and feals of thofe authorized to make Rates, it thall be lawful for the.
Sheriff of the faid County, or the Major of any City or Town, to caufe
Proclamation to be made of the faid Rates in fo many places as fhall be
convenient, &c. ’ ’
_ Anv that atter the making of which Adt, and befoe the tenth of June
in the faid At Cpecified, (feil.) atthe general Delions fozthe Peace, .
boloen fo2 the County of the City of Glocefter, bolven at the faid City
o1 SHonday nert after Eafter, 15 Jacob. befoze M.P. @Dajo; of the fain
€ity, Toby Bullock anb Aathony Robinfon @beriffs of the faiv City;
and John Jones, and many other Jnfkices of Peace ; it Was aMignen,
p0a{NED, and ratified by them, With the alent of divers%ther vilcreet

ang
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and grave perfons called fo fhem, That every Shepherd, bhaving care of
fourty Sheep and above, fhould take for his ftipend, with his meat and
drink, in mony per annum 3 1, and no more. Qnb faiv, that the vate fo3
the faid fipend was mave and tngrolled i Pavchment ander the hanos
and feals of the Pajo2, Dheritfs, and Julkices afozelain; ano that paos
clamation Yas mane ‘of the faid Rate Within the laidTity, befoze the
fatd promile and agreement ; and that the Kipend agreed to be pagn by
the Plaintiff, biverceedthe tateof 31 fopapear: and (o be faiy, that
bis faid promile Was Hopd in Latw. TWhereupon the Plaintif vemurs
xed in Latw,
Anv 3 conceive that Jungment ongbt to be giten fo2 the Plaintits,
fo2 the IPlea {5 utterly infuficient fop vivers canles. -
3t isnot averred, that the Fulices Wwho vid rate the Wwages, twere the
groster pact of the Juices then vefivent within the County,and that is
an suthoaity gtoen to them by the Deatute, twhich vepoleth this traft in
all the Juftices, o2 at leaft inthe greater pavt of thems; and therefnse
this antbozity ougyt to be purfued, andbecaule i€ is not, all that they viv
i¢ toyD. ‘ ‘
- Whe Plea s vepugnant in it (elf, o3 the vateis alledged fo be mane
after the making of the Dfafute, and befoe the fenth of June tn the
fame A (pecifien, (fcilv) at the SDellions the 15 Jacob. twhich is tmy
poflible tobe fo: fop the tenth dap of June in the o wag the fifth pear
of Elizabeth, ano therefoze there is & wamife® vepudiey : asin
21 H. 7. 34, Dne wag invided of Frelony done the tenth of May, anp
another was indiced fo2 that be vid MtFer him to elcape the FrE of May,
wherefoze be twas biftharged. . o Lo T
he Juftices ought o call fo them fome gravsnien of the Coumtp
o City, anv it is not alledged here that thep were of fheCounity, amp
withont them thep cannot make ang Kate : o3 the'Batute odains,
1. Ehat they Mall call fuch tothem ¢ 2. &Tpat they Mall confer toxe,
ther ; anv confiver of the plenty and (cavcity, and ofber civcamEances
necefiary fobe confidered. 8 H, 7. 13 fhe Dfatufe of the thirn of
H, 7. vothappsint, thatthe Chancellod, Wrealuter, andyPaivy Deal,
02 tWwo of them, fhall call fo them one Lo2d Hpivitnal dndanother
Wempoyal of the Wings Councel,map eramine mamtenancg, &c. notv by
this nonie ave Judges but the faid thaee,and the other but affiants: anp
foisupon the Stafute of 31 Bdw. 1. x2. of @ro3 in the Exchequer
Chamber 3 1But agreed £hat it i Corvoy, if-the Chancells? does not
call the other fo afliff, and 0 at Wwith theiv avbilement, becaule the
Htatute doth folimit it ¢ and the 14 Ed. 4. . fobich (aps, That the
& hancelloz, calling tohimthe Julkices of the one Weneh o2 the other,
Bath powex to award aSubpcena agatnt fuch perlon, ¢c. andthe Cham
celloz bimfelf oio award & Subpeena, and avjudged nof goov, Amd fo
the Statute of Merton, cap. the 3°. of Redifleifin, twbich osvains, that
the @heriff, taking toith bim the Cozoners and ofhet latvful people,
Mall go to the place, and fhere enquire, §t. 23 Afif. 7. 3£ be goes with
a Cozoner onely tohere there ave moge, i€ {5 not good; and the fame
Latois, (f be take not otbers With bim: accopving fo the a5 Ed.

’ Qs'gbe RKate is onelp fo2 2 Dbepherd baving cave of fourtp Hheep any
above, anvdboes nof alledg that the Defenvant hav keeping of fourte
£obeep and abobe ¢ (o that it map be be bad but twenty g3 thirty, and
then there is no vate fo2 fuch toages, | -
¢ i5 alleded that the Kates weve ingrofed in Pavehment accnizno
ng
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The Ki;xg and Richard Parker again&%
Sir John Webb and Katherin his wife.

Judgment.

L]

"Plaintif by all the Court. .

tng to t‘bthﬁt’émte, but there is no place allepged, and thevefoze f¢ is

ifuable. - . ‘ ‘
" @&nv after , fcil. Hillar, 16 Jacob. Juvgment ivas aiven foy the

Trinit. 14 Jacob. The King and Richard Parker a-
" gainft Sir John Webb and Katherin his wife.

Tchard Parker,as tell fo3 the Ting as bimlelf, vid infornyagainkt

\_ it John Webb and Kathexin bis wife, the twbich Katherin the
18 of May, 13 Jacob. tnas eighteen pears of age and abobe, and twas
TWife of the faid &ir John; the twbich faty Katherin the faid 18 of
May, and alwaps affer ancil now, being an Inbabifant at North-
Charford n the County of Southampton from the faid 18 of May until
the 18 of May, 14 Jacob, viz. fo3 the [pace of t®elBbe months, bid not
come £o the afojelatd Parifh Church, nog fo any other Church,Chappel,
02 ufual place of Conmon Pzayer,and dis nof there remain af the time
of Common Paper and Divine Dervice; but fo2 all the (aid ttme
oid boluntarilp and obfinately, Wwithoat any realonable canfe, abfain
from the fame, contrary to the fopmof the Dfatufe, twherebp an Adion
acerned €0 the Wing and the Infozmer, fo have of the (aid Dir John and
Katherin 240 L. (fcil.) 201, to2 ebery montb, gc. whereof the Fnfeys
mer piays a mopefy, €¢.

- 2he Defenvants fatd, that the fato Biatute twas mave the 16 of Jan.
23 of Elizab. and that after the making theveof, viz in the Parlias
ment belo the 29 O&ob. 28 Elizab. if tvas enadev, hat chery De
fenvant, {n not repairing to Divine Derbice contrary to the Sfatute
of the 23 of Elizab. fobo therenpon Mall bappen o be conbided, fhall
pap into the veceit of the Exchequeraccosding fo the vate of 201 fop
ghery month, which Hall be contained in the Indictment whevenpon
fuch conbigtion twas hav, and allo foy ebery month after fuch conbidion,
without any.other Indicnent o2 Condidion, Mall pap info the faid
Exchequer, at Eafter-and Michaelmas, (o much as thall then cemain uns

papd, accozving €o the tate of 50 1. €03 ebery menth after fuch conbicis

on & and if defaulf fhall be mave in anp (uch payment, that the Nueen
mayp by-Peoces out of the Exchequer, take, (eife, and enjop all the
goods, and fioo parfs as toell of the Lands, Lenements, and Peredis
taments, Lealesand Frarmsof fuch Difendoy, agef all other Lands,
Tenements, and Wereditaments liable to fuch leifures op penalties,
Isaving a thico part onelp of the [aid Lanvs, Leales i Farms, fo;
'the velief of (uch Difenvoy, his Wiife, Chilozen, and Familp, And,
{03 the moze (peedp conbidion of fuch Difendozs, it Was enaden, That
upon the Inpidment of fuch Dfenvoz, p2oclamation Hall be mave at
€hs AMlifes, 0; Gaol.oelivery, where fuch Invicment Mail be mave,
Wwhereby it Mall be commanded that the body of fuch Difenno; Kall be
rendered fo the Dheri of the (ame County befoze the next AMiles and
Gaolrvelivery , and if fuch Difenver does not appear at the faid next
Aflifes anv Gaol-velivery, that then upon fuch vefanlt recozved, the
fame fall be fufficient conbidion of fuch Difendey, as if a Tryal by
Tierdid had begh had and recoded.

And the Defenvants fuvtber faiv, that the 19 of March, the firfk of
Taing fames, the Jultices of AMile and Gaoldelivery at the AMifes,
ano the Julkices of Peace at the Duarter DeMions, bave authosity to

enquire
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enquire and determine of all Recufants, as well o3 not receiving the
Commurion, as fop not vepairing to Chureh accozving fothe fopm of
the Aatwes, in(uch manner and foam as the Juttices of AMiles and
@asl-velivery may o, ans alfo (all bave potver to make poclamation
Wwhereby a Pzecept MHall be hao fop the vendzing the body of the Dfen,
bet to the @Dheriff, befoze the nert AMifes o2 Gaol.velivery, o3 the nert
guarter Delions, &, ’

Anbd they fain, that befoze the Anformation, viz. af the AXiles and
Baol-velivery held at Weftminfter, 8. Auguft 12 Jac. befoze &ir Henry
Hobard chief Juttice of the WBench, and Sitr Laurence Tanfeild chict
MBavon of the Crehequer, Julices of AMife and Gaolvelivery in the
County of Southampton, the faid Katherine (by the Dath of Robert
Pawlet Clquire,&c. fcil, ninefeen inall) twhich were (wozn and chacs
ged o enquive fo) the Jing andthe bovy of the County) was (ndiden,
foz that the faiv Katherine the ficff of April,11 Jac. was of frteen pears
of age, ‘and 3id nof vepaic to the Pavity Church of Porthchalford, noz
fo any other Chureh, Chappell, 02 ufuall place of Common Pjager,
anbd toas there at the Common Pzaper and Divine Dervice, at anp
time within ene month neyt enfuing the fafd firf of April, 11 Jac. but
piv abffain frem the (ame from fhe faid fek of April fo3 amonth,
contrary to the foam of divers BDfatutes,&c. upon which Indiament at

the faiv Adifes and Gaolvelivery, publick PPsoclamation as mave that

the faib Katherine fHould tenver her bodp at the nert AMiles and Gaols
pelibery, torender fo the Jing aceosning to the Htatute, &e. at which
nert Afiles and Baol.velivery, fhe fiyth of March, ra Jac. befoze the
faip Iutices the (aid Katherine bid not vender her bodp aceosving to
the (aid P2oclamation, nop appear upon RKecod, Wwhereupon the fain
Katherine of the IPremifles twbeveof fhe Mas invided, waslawfnlly cons
tided, and pyet Kands conbided accopving to the Htatute: Andthe
Defenvants further fain, that they the afozelain Lerns of Eafter next
after the convicion afozefaid, the faiv Kacherine pid nof pay, noz anf of
them bid pay into the Excbequer, accopding to the rate of ¢wenty ponnos
foz ebery week contained {n the faid Indidment, no; divalter thecons
biction in the (atd Cychequer, o much as then vid vematn nof pays, acs
copding to the rate of toenty pounds fo ebery month after fuch condis
dtion, but thereof mave default, bich conbidion afterivarns, viz. in
the Gevm of ©.Michael then next after the conbidion as afozefaiv, be
the (aio ©iv Henry Hubbert and Laurence Tanfeild, Huffices, &c. twas
gytreated and certified into the Crebequer, and fo there bid remain acs
to3ning to the foam of the Dtatutey&c. and the (afd conbidion pet d0es
remain in full fozce, and this they are veavy to aber, Wit that allo that
the faiv Katherine named in the Infoymation, and the faid Katherine
named in the Indigment, are one and the fame perfon,

Tpon which Plea e, Attogney vemurres inLatw, and fhe Defers
pants bid jopn. ,

And 3 conceive that Juvgment cught to be given foz the Wing, and
the Infoamer againtt the Defendants. A

An fobich, firfEit is tobe confiveved, that neither the Statute of
28 Eliz. no3 the Statute 35 Eliz. tobich give feverall remedies fo the
faing foz the monthly fopfeiture of twenty pounds given by the 23 Eliz.
noe not reftraitthe Infoymer, but that notivithfanving thole @Dtas
tutes, any one may {nfoam again@ any RKeculant, fo3 not vepaiving to
Ehurch, againtt the @tatnte of 23 Eliz. unlse the ing bath ficrfk tas
ken bis remenic again® bim ﬂ:g9 the (ame offence, fo) that t;aa: ;n;

uvge
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Obje&.

Anfwer,

fubgen by all the Court in BD2.Fofters Cale, 11 Rep. Aunas ¥ belette
this will be granted and bp the Defenvdants Touncell, foF will agree
twith them, that {fthe Weculant be once conbicev, and punitat the
fuit of the Jaing, be Mall not be punifyt o3 the ame offence again, at
the (uit of the Infoymer, o3 ofbertoile, o2 it is najutl to punihan Df
fender twice fo2 one Crime.

Ano therefoze the chief matter tobe confiversd in this Cafle, isthe
nature and fo2ce of this convicion againt the wife, and Wwbether it be
fuch a convidton as Will bar the Infozmer of bis Infoanration, oznot,

Ano as to that, firlf, the woman is indiced bere of Reculaacy, amd
pasclaimed accopving to the Datute of 28 Eliz. any fhe did nof veader
ber body whereby Mhe is conbided by this Dtatute, buf this convidion
i3 not anp Jadgment, fo3 the troe twojds of the Dtatute ave, Lhat (£ the
party tndideo Mall not appear, but make default after fuch Proclama,
tion, that tben upon fuch vefault veconed, this Mall e a fufficient
conoictton indlamw of (uch Dfenver, as ifa Lepall by Werdia bad been
bav and vecozded, (o fhat fuch vefaultof appearance {8 mave equibaient
to a Werdid by that Dtatute, but not to a Fuogment, fo that now if ig
fo be undecffood, that the toman in this Cale is conbided by Werdid
of Reculancy, but no Judgment (s given. And F concetve that (uch
conbicion is no 1Bar to the Inlozmer. '

Froy that this isa fruitlede conbiction and facha one, as the Iing
can take no avbanfageof, and every condidion that Hall make §ofls
t!:atse'tn the petlon conbicted, ought fo bs alegail .ad ablolute cons
viction, anod (chaone as thereby the pacty conbicten map (uffer the
penaity impoled by the Y atw fo3 (uch offence.

Snb that the Jing can habe no benefit of this conbiction is apparent,
fo2 ths remedy given to bim by the 28 Eliz. fo3 the penalty is fo (eife all
the Goods, andtioo parts of the Lands and Leales of the Reculant,but
the toeman dere being married bath uo Lands o3 Coods, and therefoze
the Wing cannof bave any thing, and the Goovs o2 Lanes of her Pal
band cannof be taken fep bis tifes offence, (e being conbicted by Jas
dictment only, fo which the busbans isro party.

ABuf it mayp be objected that the wife may perbaps furvive the bul,
band, and then He may bave Goods and Lanvs, and the Ring may
(eile them.

3 anfiwer, that fivl, it may be allo that the husband may furbive, and
then the Wing Halluever have any thing, asit is refolved in ;. Fo-

" fters Cafe. 2. This Dbfection is upon tive pofibilities; 1. Lhat the

busband may fir® dpe. 2. TCbat the wife then Hhall have Lanvs and
Goods: And I pave altvates takenit foz a Kule, that a poMibility
fall never fake away a prefent Aetion 03 Huit as {8 proved by dis
bevs Cales, as tn 5. Rep. Harifons Cals, and 9. Rep. fol. 168,
109.

And as it is (aid in Elmers Cafle 5.Rep. that too poMibilities cavmof
wmaintain holpitality o3 repaiv a Churche, fo 3 fayin this cale, that
one fuch pollibility to vecober this penalty o3 the Yaing, cannet hinder
the Anformer of his Duif, noz oppole the good refoymation of Wecus
fants intended by the Dtatute, for then all marvyed women avdicted to
Popery will be Weculants upon confidence, that it they «be once cons
bicted by Invictment (the which they themlelves may procure fo be
dorte) then they Mall not be (ubject to any penalty suring the lives of
their busbands , fuho petavbenture may fovbive them, and ag {t was

Wwetl oblerben wn I 3. Fofters Cafe, that marrics Wwomen ave the mofk
Rangerous

L
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vangerous Reculants, becaule that they bave the education of their
@htlnze_n and the goberment of their Dervants.

1But it mayp be objected, that if the Infoymer mayp fue and recoter Objed.
againtt the husband and wife, then if the Wwife doos furbite, the Iaing
Watl bave thele Lands, and goods accozding to the 28 Eliz, oz mayp (ue
the busband and wife, accoyding to the 35 Eliz. 03 thele penalties, and
fo thall be tioo Wwates punifhes fo; the fame oifence.

o fuch inconbenience can happen,foy as it {8 refolved in IDy.Fofters Anfwer.
Qale, the recovery of the Infoamer being legall hall bar the King, as
inthe 19 Ed.2. Where the Letatoz was dound ina RKecognizance fo3
perfoaming of Cobenants, this twas no bar f debt upon an Dbligas
tion, but thaf the Platntiff may recover, and if after fuch vecobery the
Dtatute be fofeited, and execution thereupon, the Crecuto; MHall
bave an Audita Querela, 22 that be bao latwfully admninitred the goods
befoze fo3 payment of the Wonps.

Ano after, viz. Mich.17 Jac. ¥ mobed the Couvt that the Plea of the
Defenvants was infufficient, fop that the Dtatute did o2dain that upon
eberp Innictment of Weculancy, proclamation Hould be mave, and
that the body of the Dfender MHould be rended to the Dheviff of the
County befoze the next AMifes 03 Gaslsvelivery, andif fuch Difender
fo proclaimed, Does nof appear but makesvefault, that be MHall be cons:
picted,&c. And the Defendants have pleaven, that Pzoclamation was
mave, that the body of the fatv Kacherine fonld be renvzed at the veyt
Afiles 03 Gaolsveliverp,&c. and therefoe e {3 not condict af ati,
becanfe (e was not proclainicd accozding o the Deatute foz this Pior
clamation differs {n to matertall citcumBances from the foam pies
tceibed by the @tatute ; fvf, (n omiflion of the Dberif fo whom the
body is to be rendaed. 2. In the time oz the Dtatute limits it to be vone
befoze the nert Afdiles,&c. buf this Poclamation gives a larger timg
(fcil.) at the AMiles. N

wtbercupon all the Coutt agreed that the Plea twas infutficient o3
fye caules afozelaid, and that nofv the Wife was not conbicted by paos

clamation. ' '
W herefoze Judgment twas given 03 the Iing and the Infoymer.  Judgment,

John Mitton Adminiftrator of George Mitton, of
Goods not Adminiftred by Alice Mitton, againft

TJohn By.

N an A&ion of Debt for twenty five pounds, for that william Marquefs
lof Winchefter, the twenticth of Ofteber, 30 Eliz, by Indenture did de-
vife to Jobn By the Father of the Defendant, three parts of the Mannor
of N ewnbam in the County of Sonthampron, excepting all Fines, Reliefs,
Amerciaments, Courts, Woods, Copies, Fifhings, and Royaltneg. Ha-
bendum from Michaelmas next for one and twenty years, rendring fis
fhillings ten pence Rent, at the Annunciation, and Aichaelmas.

The twenticth of fansary 1.f4c. fobn By the Father made his Will,and

de the Defendant his Executor and died pofleffed.
m':i'hee fourteenth of Novemb. 2 Facob. the Defendant granted the Term
ftate.
© ’tl'lre i]il;ttienth of Novemb. 2 Jac. The Inteftate did grant all the Term

by Indenture to the Defendant, rendring fifty nine pounds Rent at the
2 2 Annunciation
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Annunciation and Michaelmas, whereby be entred and had poffeffion of
the Land : and twenty five pounds of the faid Rent for half a year endjnﬁ
at < Michaelmas, 15 Jacob. was behinde to the Plaintiff after the deat
of the Inteftare, which yet the Defendant doth not pay, «d daws-
nam, &-c. *

- The Defeadant fays, that the Inteftate the twenty fixth of Fune, § Fac.
did releafe by Deed to the Defendant, all A&ions, Suits, Debts, Duties,
from the begining of the world until the day of the date of ehe faid
writing. .
gWhereupon the Plaintiff demurred in Law.

And I conceive that Judgment ought co be given againft the Plain-
uff. / )

For that in Littleton 118. If one doth releafe to another all Demands,
this is the beft Releafe that may be, and fhall enure to the moft advan-
tage of him to whom it is made: For by fuch Releafe, all A&ions,Reals
and Perfonals, and Appeals and Executions, are gone and extin& : and
if a man hathtitle to enter into any Land, by fuch Releafe his title is
gone : and 20 4ffif. 5. where in an Affife for Rent, a Releafe of all De-
mands was pleaded, and the common Opinion was, that it was good ;
wherefore the Plaintiff was non-fuited: and §.Edw.4.42. by Danby :
A Releafe of all Demands by a Lord to his Tenant is a good bar and ex-
tinguifhment of his Seigniory ; for although no Rent was behinde at the
making of the Releafe, yetis the Kent always in Demand : and 6 H. 7,
1. If the King releafeth all Demands, yet asto him the Inheritance
fhall not be included : Butin cafe of Rent or right of Entry by a com-
mon perfon, and every thing therein implyed, is gone by fuch Releafe:
And 14 H.8.9. by Poliard : ByReleale of all Demands the Rent is ex-
tin®, for Rent is to be had by Demand ; and if onedoth determine the
means he hath to come by a thing, he doth determine the thing it felf:
And Lire. 118. If a man hath a Rent-fervice, or Rent.charge, or Com-
mon of Pafture, by fuch Releafe of all Demands, all is gone from the
Land from whence the Service or Rent is iffluing, or the Common of
Pafture : Butif one lets Land to another for a year, rendering forty
thillings Rent at Michaelmas, and before the Feaft does releafe to the
Leffee all AQions, yet after the l_:caﬁ'he fhall have an A&ion of Debt
for non-payment of the forty fhillings notwith®tanding the Releafe. And
40 of Ed.3.48. Hillary: By fuch Releafe to the Conufor of a Statute-
Merchant before the day of payment, the Conufee thall be barred of his
A&ion, becaufe chat the Duty is always in demand : yet if he rgleafe all

. his right inthe Land, it is no Bar: 25 4fif.7. And edlthams Cafe,

Cokes Rep. 153. By aReleafe of all Demands, not onely all Demands,
but alfo all caufes of Demands are releafed. And there are two manners
of Demands, viz InDeed,and inLaw. InDeed : Asinevery Precipe
guod reddat, there isan exprefs Demand. InLaw: Asinevery Entry in
Land, Diftrefs fos Rent, taking and feifing of goods, and the like ad@s in
Pais, which may be done without words, are Demands in Law, And as
a Releafe of Suits is more large and beneficial then a Releafe of Com-
plaints or A&ions, fo a Releafe of Demands is more largeand beneficial
then any of them, for by that is releafed all thofe things that by the
others are releafed and more ; for thereby all Freeholds and Inhericances
are releafed: asin 34 H. 8. Releafes go. 6. He who does releafe all De-
mands, does exclude himfelf of all Entries, AQions, and Seifures: And
Listl. 170. By the Releafe of all Demands Warranty is releafed, and yet -
that is Executory, and the reafon hereof is, that by the Releafe of De-

mands,
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mands, all the means, remedies, and caufes, that any hath to Lands, Tene-
ments, Goods or Chattels,are extin®, and by confequence th’e right
and intereft inall of them. And in 40 Ed. 3.22. It 1s debated there
whether a Releafe of all Demands by the Lord to the Tenant, to bol&
onely by Rent and Fealty, fhall bar the Lord to demand rea\fo;able ayd
to marry his Daughter ; but it was agreed there, that fuch Releafe fhall
bar the Lord of his Rent, for as it is there faid, that is always in demand.
And 13 R. 2. eAvowry 89. One gives Land in Tayl to hold by Rent
Homage and Fealty for all Services and Demands, this does difcharge the
Tenant of Relief, (but 18 Ed. 3.26. contrarium tewetnr.) Andy Ed.,
Avowry 211. Suit at a Leet by reafon of Refidency is not difcharged by e
Feoffment to hold by Rent for all Services and Demands, for this fervice
is not in refpet of the Land, but of refidency of the perfon. And 14 H,
4. 2. Gilbert de ( lare, Earl of Glesefter, before the Statute of Quis Em-
prores Tervarum, did give Land, parcel of the Honor of Glocefter, to
hold of him as of the Honor, to hold by Homage, Fealty and Rent for
all Services and Demands : And after long argument it was agreed, and
hereby the Lord was excluded to have a Fine for alienation, which other-
wife was due from every Tenant of the Honor. And as the Fine was dif-
charged there by the Feoffment, fo it might have been by Releafe of all
Demands. ,
And the whole Court agreed, that by this Releafe of all Demands the Judiciumit,
Rent is releafed, and fo the Plainciff ought to be barred : and fo Pafch. clum,
16 7.«0{;; Judgment was given accordingly.

\

Hillar. 13 Jacob. Southern agamft How.

N an Gdion on the Cale, fop that the Defenvant the firf of April,
5 Jacob. twas poflelf de quibnfdam Jocalibus artificialibus & contre-
fectis, ( Anglice) artificial and counterfett Jewels, viz. oo Carcanets,
one pair of Cav.rings, one paiv of {Pendants, and one Cozonet, as of
bis p2oper goods ¢ and the Mefendant there and then knowing the fain
Fetoels to be artificial and counterfeif, and fraudulently infending fo
(ell them foz true and perfedt Fetvels, there and then viv deliver them
fo ong William Sadock bis fervant, totobom at that time the faid Fetw,
¢ls tweve Knofon to be counterfett and artificial, and oid commanyd the
fato William to tranfpo2t the faid Jetoels bevond the Deas into Barbary,
fuhere the Defenvant well kuetw that the Platnfiff tvas refiving: any
pin further conumand the faiv William, that be fhould conceal the conns
torfot-nels and falfnefs of the faiv Jewoels, and that aftsr his aveinal
b fyonlo repaic to the PPlaintiff, and thetn bim the [aio Jetuels fo3 good
ano true Jetoels, and there requite the Plaintiff to fell the faid Jetwels
foz good and true Jetvels fo? the Mefendant, fo the Wing of Barbary, o2
£o anp otber that would buy them, and that he thonlo vecetbe a paice fo3
them as i€ thep weve good ans true Jetwels. '
aChat the 20 of April, 5 Jacob. thefatd lehagn oio (ail from London
to Barbary, and there the 22 June, § ]acol?. arribed, and din then res
pair to he Plaintief ; and knowing the f2ip Jetwels to be artificial anp
counterfelf, vid fHew them to the Plainfift fo2 good and true Jetoels;
and there and then vid require the Plaintif o fell them fo2 good and
¢rue 3etoels to Mully Sydan then Bing of Barbary, and there ¢ then vin
affiem to the JPlaintiff,that the faid Jetvels tuere toozth in balne q400
Dunces of Barbary $Bony, amonntingforol. of Eaglith Bony. gggu
e
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the Plaintiff not fulpeding the (aio Jewels fobe counterfelf, but cons
ceiving them £o be good and tene, did receive them of the faid William,
and afterwarns (fcil.) the 22 of Auguft, 5 Jacob. did offer them tothe
fain Jing of Barbary as good and true Jetoels, and thete anvd then did
procure the (aid Ting to buy the fain Fewels (not being of the value of
3000 Dances of Barbary $Pony, amounnting to 1681 15s. Englith)
f53 14400 Duntes of Barbary Bony, amounting to 810 l. which nony
the Plaintiff the 22 of Auguft, 5 Jacob. veceived of the faiv Iing fo3
the faio Jewels fo2 the Mefenvant, and bid pay the (aiv flumthen theve
tothe (aip William fo2 the Defenvant ; and the faiv William, immedi,
ately after the receit theveof, oid fecretly withvzatw himflelf out of Bar-
bary, and bip tefurn into England to the Defenvant with the fato (um,
any the firff of Oober, 5 Jacob. nin pay the fame o the Defens
pant.

hat the 30 of May, 6Tac. the faid Ling perceiving the faid Yetns
el to be counterfeif, canfed the Plaintiff to be arrefted ann impyifons
ed foz them, and refained him in paifon thiee monthe, and until the
Plaintif ont of his poper goods vid repap fo the fain Wing the faid
14400 Durices of Barbary ¢Poay. o

fhat the fir® of October, 6 Jac. the Plaintiff gave nofice to the
Defendant of the repatr of the (ais William fo him, anv of all the paes
mifles, andrequeled bim £o papfo the Plaintiff the fain fum, which
vet be bath not papd, ad damnum 2000 gPParks.

Lhe Defendant pleaded RNot quilty.

The Jury found that the firl of April, 5 Jac. the Defendant was
pollefk of the (aid Fetvels, and knoving them to be actificial and couns
tecfeit, ano intending fraudniently, foz good anvd true Jetvels vid velis
Ber them to the fatd William Sadock, and that it was then well known
to the (ato William that the faid Jewwels were artificial and counterfett,
anp that the Defendant 3id command the faid William that be Mouln
franfpost the (aib Aetoels tnto Barbary, tubere he kneto the Plaintiff vid
refive; and did furfher give authozity to the (aiv William to (el the
(aid Jetoels to the then Wing of Barbary, op foany other perfon that
vould bup them. And the Jury found that the fain William toent ints
Barbary, anb there, knowing the faid Jetwels to be actifictal anod couns
terfeit, div Meto them o the Plaintiff fo2 good and true Yewels, and did
requeft the Plaintiff to lell awd utter them to the (ain Mully Sydan. fo3
5ood and vight Jetvels foz the Mefenvant, affivming to the Plaintife
that the (aio Jetvels were wo2th 14400 Dunces of Barbary Pony, a/
mounting to 810 1. Englifh 9Bony, ano that the Plaintiff ot fulpeding
the (ato Fetoels to be avtificial and connterfeit, but conceiving thewm to
be good and true Yetwels, did receive them of the fatd William, anp pies
fented them tobe fold to the faid Ring as good and true Jetvels, and
pocured the faiv Iing to buy themv (not being of the balue of 3000
Dunces of Barbary 9pony, amounting to 1681, 15 s. of Englith gBony)
£03 14400 Dunces of Barbary Ponyp, amounting to 8101, Englith o
nys and the Platntiff then and there vivveceive the faid fom of the
fatn Bing fop the (aid Aetvels fo3 the Delendant, and payd the fame o
the faid William, tobo after the receit thereof immeniatelp conveped
bumfelf out of Barbary to London, anv bib there pap the (aiv fum to the
Defenvant : and that aftevwarvs the fatd Wing perceiving the (aid
Jetwels to be avtifitial and counterfeit, caufed the Plaintiff to be avs
refted and impzifoned, and vetained bim in paifon thee months, until
be ban vepapn £ the (aid Bing the (aid 14400 Dunces of Barbary $Bony

fo3
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fo3 the faid Jetwels, and thaf the Plaintift vid give nottce to the Defens
Bant of all the faiv premiftes, and requetted bim to repay bim the (ald
fam as the Plaintif hav allevged. Wut they faid, that the Defenvant
bid not commans £he fatd William that be theuld conceal the paadity o3
counterfeiting of thefaid Jetvels, 0z that he Moulo vepate tothe Plaine
tief any hew bim the (aid Fetwels fop good and frue Jetwel, ann fores
quive the Plaintiff to fell 02 utter the faid Jetoels to the (aid Wing, op
otber perfon that would buy thein : and that be receiven the piice fop
tb%m as fo; Good and true Hewoels, as by the Declavation 13 fup,
pofled.

A if 1¢ (cem to the Couvt upon the whole matter, that the Defens
pant {8 guilty, they found fo2 fhe Plaintif, and vid aWign 642 1. damas
gesi and four 9Packs coffs; and if nof, then they found o3 the Defens
dant,

And J concefve that Judgment ought to be given againt the Plainy
tiff, and that this Adion voee not le againf the Defenvant, o3 four
Wealons. '

3¢t poes appeat by the Plaintifis oiun Declavation that thele Jetoels
foere not counterfeif, but onely of « el value then the mony fo3 wbich
they tere fold:foy although the platntif in his veclavation fermeth them
to be counterfeit Jetvels, et be acknonledgeth thewy to be wozth 168 1.
15 s. 02 asnear that value as may be; for in as much as be aberven
them, not tobe of the balue of 1681 15 5. this being bis ot aver,
ment, it Mall be taken moff Krongly againdt bimeelt (fcil.) that thep
fogte bery near that valug 3 and if they weve of that value, it appears
to the Court that thep could nof be counterfeit, although thep were nof
of fogreat value as was papd fo2 them ¢ And the value ad eBtmation
of Jeels is alwaps as the Wuyer Wil account of themany effeem
them: as Michaelm. 38 anb 39 Elizab. Common Bench : tobere Da-
venport bjought an Adion on the Cale againft Sympfon, foherein the

Plaintiff veclared, thatbhe twag pollel of an Cloer of flver fo the bas
lue of sool. and did give the fame fo A. fo tranfpot bepond Dea,any -

te (ell the fame theve, and to give an account thereof to him, and that
A, bab baoken it, and conberted if to bis oion ufe : whereupon the notw
Plaintiff baought his Action onthe Cale againft A, ad dampum sool.
tohergupon thep were at ifue, and the Defendant vio maligbufly ve.
pole, that it wag worthbut 180 1. twbereupon the Fury gabe but 200 1.
pamages : Andadfubged that the Adion woulonot lte, and chiefly bes
caufe that the value of (uch things avefo uncertatn, that fome value
them bighet then ofthers.

bﬁlfg t%;be Tternia poth vary from the Declavation in thiece material
points : 1. Ehe Defensant doth not pived bis Dervant to the Platne
tiff. 2. The Defenpant viv net command bim €o conceal the counters
fottucfs of the Fetoels. 3. Pe vid nof command the Derbant o fell them
as good Jeiwels, ,

gpo Adion on the Cale les, althougl this fact bad been done by the

Wefenvant bimfell : as 11 Ed. 4. 6. 3( one (ells Clothes, anp doth
fparvant them to be (o long, and thep are nof, an Action on the Cafe
ties; but theve ought tobe an crpeels warvanty, and that ought to be
mabe at the time of the fale, 03 elfe no Action lies, AnvF.N.B.g4 C.
3£ one doth fell a Bole, and wareant him tobe fonnd, and be 6 nof, an
Qdion lies: fo tf one (ells coprapt TWine, and warvants {t to be good,
an Adion lies bt nnlefs be tarcant the Yole 02 Wiine fo be good,
no Qeton lies ; fop the Wuper is af his perl, and his eyes and bis ::gé )

\
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Judgment,

muft bebis judges in this cafe ¢ and in 7 H, 4. 14, The Plaintift ve,
clared, that the Defenbant folo cozrupted WWine fo him, knoing the
fame{o be corupted 3 the Defenvant faid, that be gabe the Plainti
a fafte of the TWine, and that bhe agreed that if Was good TWine, and
anfudged the Adtion twould not te: and 13 Hu4.1. € one lells a Pole
that is blinve, and wavrants bim fobe found, no Adion lies, becaule
% map fee Wwhether be be blinde 02 not ; but otheroile, where be bath 4
pifcale in bisbooy, which I cannet bilcern. _ ‘

Montague. 3¢ ought to bave Hetoeo that. be was legally tmpiloned,
and compelled to pay the 9Ponp, oz othertwife he cannot babean Adion:
asin 13H. 4.6, A viverfityin fale of things bettucen thofe things
that ave neceffavy, and nof necelary, as Jetvels : alfo the (aid William
was authezized by the Defendant o fell the Jewels, anvbe cannot au
thosise another ; and therefoze that which fhe Platnbtl bath done, twas
without any warrant from the Defenvant. _ '_
- @he Defendant Bid not require his Derbant £o conceal the counters
feitnels of the faid Jetvels, nop to vequel the Plaintil fo ell them,
anb therefoze all that the Devvant viv to the Plaintif was of bis oton
boluntary ad, fo2 tohich hbe muff anltwer, and not his Pafer; fo3 a 9Par
et Mall anloer fo2 no ads of bis Dervant bus thole which be toes by
bis commandment ¢ asgH. 6. §3. by Rolphe: If I have a Dervant
fobo {8 my Merchant, ann he goes to the Fait Wik at unlound Poyle,
03 other 9Pevchandisze, and fells chem, the Wenvee can habe no Adion
againff me. Martin. PPoulay tvne, fo3 yon do not command bim to ell
the Poale to Him, no £o no other perfon tn cectain. Vide Do&or any
Student 138. ,

¢ poes nof appear, that the Plaintiff was latofully indenmified, fop
it is oncly alledged and found, tyaf be toas tmpzifoned by the RWing uns
£il, gc. but it is nof alledged. o3 found, that this fwas vone by alegal
eoutle, o2accozving to the Law of that Country, but onelp by the abs
folute potwer of that Wing, and therefoze the Plaintiff can bave no
remedy, altbough there bad been a Warranty : as Cook. 5 Rep. Noke
and Anders Cale: J€ Leflee fo2 peavs be outed by a Franget withons
title, be Mall ncf babe an Adton of Cobenant.
. Qno this Cale was argued by Crook o the Plainfiff, and by me fo3
the Defendan, 29 Janua, 1§ Jacob. af which time the Conrt feemen
to ficline againfE the Plaintiff: And Trinit: 16 Jacob., The cale tag
arguen by Davenport fo3 the Plaintiff, and by Coventry the Liings &o,
licito fo2 the Defenbant, af fwbich time Montague, Doderidge, ann
Haughton agreed, that the Sction would nof lie, and Crook was abs
fento
~ Qupaftertoarss, Michaelm, 16 Jac. Judgment was given by all the
Couct : Quod querens nihil capiat per Billam.

Trinit, 15 Jacob. Lingcx'; againf’c Payn.

I;p an Adion of Mebt upon a 4Bond of 400l mave the thicd of
O&ober, 12 Jacob, and the Defendant semanoed Oyer of the Db
ligation, and of the Condition , which was, That whereas the Plaintiff
had devifed to #obert Patwkins the Farm of TWilliamfthozp in the
County of Glorteffer, until the Feaft of St. dPichacl the Archangel next,
if the faid 48obert, upon the faid Feat day, or any time after, upon re-
quekt made by the Plaintiff, his Heirs, or Afligns, thould deliver the

pofleflion
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poffeffion of the faid Farm to the faid Plaintiff, his Heirs or Affigns, and
permit the faid Plaintiff, his Heirs or Affigns, to have and enjoy the fame
after fuch requeft; and alfo if the faid Robert in the mean time fhall
not give nor fell any Wood, nor commit any wafte in the faid Farm, that
then the Obligation fhould be voyd,  * '

gohe Defenvant faiv, that the Platntiff, 02 bis AMigns, upon the faio
Featl, 0 af any time affer, and befoze the 1Bil, div not requive the
faid Robert o deliver to the Plaintiff the pe@e@ion of the faid Favm,
and that the (aip Robert, from the time of £he making of the faid Wono,
unto the faid Jreaff, viv nof give o3 fell any TWooo, no make anp
toatte upon the pemifes. ,

That the 13 of June, 12 Jacob. the faip Robert being pofle® of the
fato Frarm, anv the Plaintiff being C(eifed tn Fee of the RKeberfion of
the faid Farm; the Plaintiff, together with John Welford, by Invens
fure mavg at W. bettoeen the Plainti€® and the (aiv John Welford of
the one part, and Richard Powle and Henry Powle of the ofber part,
and involled tn this Couvt Within fy weeks, foy 17001, payd fo fhe
Plaintiff, vid bavgainand feil to the (aid Richard and Henry Powle the
Hebverfon of the fafd Facrm, habendum fo them and theiv PVelrs
And the 30 0f Septemb. 13 Jacob. being the next pay after the fain
Feaf, the faiv Richard and Henry Powle, as the Afigns of the faid
Platntifs, atthe falp Farmin W. sfozefatn; 0iD requel the faid Robert
to veliver the polle@ion of the fatd Farm fo the (aid Richard and Henry,
bich He vid refule. RS X
 qCbat the fain Richard and Henry Powle dinnof require fhe fain Ro-
bert to deliver fo them the poflefion of the fald Farm the (aid 30 of
September, the 13 Jac. upon which they twere at iffue,

Che Fury found the pole@ion of the (aid Robert Hawkins, ano the

Bar.

Replication:

Rejoyndes?

feifin of the Plaintif, and the bargain and fale, and that Henry Powle;

31 Septemb. 13 Jac. did alone come to the capital Peffuage of the faiv
Frarm, ithout ang notice gtben befoys of bis coming fo the (aid
Poufe, and there then, as AXignee of the Plaintiff, vid requive the
fain Robert Hawkins to deliver the pofie@ion of the faiv FFarmy accoids
ing to the effet of the condition afozefaid, anodthat the poleflion of the
fatn Farm tvas not delibered accoving tothe tenos of the faid twziting ;
but the pofefton of the fain Farm was kept from the fatd Richard ans
Henry Powle. dnb € it (eems to the Court upon this matfer, that the
faio Richard anv Henry div require the faid Robert todeliber to them
the pefieMion of the faid fFavm, then thep found it fo, and div afiels
coffs and vamages ¢ and t€ not, they found fop the Defenvant.

And 3 conceive that Juoguient ought to be given oz the Platns
tiff. . ‘
FFoz in Tookers Cafe, 2 Report, by Popham: Eoery ad mave by
otie Joyntstenant fo; the benefit of him ano bis companton, Hall binge
the otber, as payment by one difcharges the other ; and one may pres
fuice the ofber in the pyofits : as where a TWard does happen fo tny:
Fopnstenants, and one difrains o3 the fervices wbich is a waver of the:
wlaroihip, by 1 Ed. 3. this fall binde the other. o

ano if two Jopnt.tenants be vilfeiled, ano one enters, this is i
fam the entry of both, and foit Hall be pleaved; for When anad is
mase by one, theLaiv MHall avjudg this to be mave by bim in whole
vight it is mave: asin32 Ed. 3. Bar264. 3 onebe bound to infeott
another fuch a vay, if be be reasy by his Attoany fo do it, it is fufFicts

snt, foz the Latw takes the ad of tb;éitto;un to be the act of the pssrtgl w
' a
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and others.

Objed.

Anfwer.

Judgment,

Rot.459.

and fo in the 19 H, 6. 78, tocontinue an Adion: andfoin 10 Edw. 2,
Dower 130, and 9 Ed. 3. 38. Jf there be tino Joput.tenants in Fee,
and one (eifen in right of bis TWife, of Wand to Wwhich the TWifs hath
fitle of tDotoer, the one Jopnt-tenant 02 the Husband may afiign the
Dotwer , and fhe reafon 8 given, becanle that tohen the Pusbanv oz
one Jopnt.tenant voes any Ehing out of Court that they ave com,
pellable to make, it hall be tntended £o be the Deed of the one and the
ofber.

b,ann (o, if a ILojo by Fealty onelp does diffrain fop Went, and the
enant bings a Lrefpals, and the Lozv julfifies, becaule be bolos of
bim by Fealty and Kent, and fo fufkifies fhe TWait; ano fhe Lenant

- fays, thatbe voes not bold of bim moda & forma, &c. anv it is founy

that be bolos by fealty onelp, vet thall fhe Plaintif be barred, fo3 the
matter of the iflue is, Wwhetber the Lenant Held of biny, 03 not 7 fo3
then the Qction lies.

Ano (o Yere, the matfer of the {Mue i3, Wwhether alegal requefk of
the velivery of the polleflion Wwas mave 02 nof # and if it fwere nade
by the Attoneys of the WBargainees, that in Wato hall be taken o be
the ad of themlelbes, and foHall be pleaded : and fo Was it adjudged
tnthis Courf, Hillar. 37 Eliz. in Jordans Cale : Vide Dyer 354,

ut it may be objeded, That Hawkins bao notice of the Bacs
gain and Sale, and therefoze the Mefendant Mall forfeit the Dby
ligation,as in Mallories § Rep. aud Francis €afe, 8 Rep. 92. {nan Cnv
frp on convifion. ‘

Y anfioer, hat the Wefendant hath bound bimlelf by the Dbliga,
tion, that Hawkins fhounlo deliver the poflellion o bis AMigns, anp
therefoze be mufl take notice thereof athis pevil: as in 18 Ed. 4. 24,
An Dbligation upon condition that the Defendant Honld account bes
foze an Quvitoy to be aligned, twbew he Hould be vequired, and to pap
the Arreavages ; and it was pleaded, that be vid account befoze fuch an
Quvito; aligned by the Platnti, and Wwas ready fo pay the Arrears
ages, if the Auvitoz would gibe notlee; gc. and it was helo infutficient,
foz he onght to take notice at bis peril: allo it is pleaved, and found,
that Henry Powle, as Aignee of the Plaintiff, vid make the request ¢
and tf notice hav been watevial, the Mefendant ought o have pleaded,
that be bad no notice; but by bis Plea notice is tmplpen.

Ano after Judgment was gtben fo3 the Platutiet, by all the Court.

Michaelm. 15 Jacob. Agard againft Wilde and others.

£ an Action on the Cafe, fo2 that the Plaintitf is and was of geod
name and fame, and et the Defendants maticloufly infending to
taule the Plaintiff tobe reputed a Conunon 1Bavrefoy, the 27 of Nos
vember, the 14 Jacob. bid faifly and malicionfip procure the Plaintif
to be indiden in this Conrt, that he was a Common ABarretol, anda
ifurber of the Peace af Edmonton in the Connty of Middlefex, ad
communem difturbationem & inquigtationem omnium inhabitantium ibi-
dem. Lo tobich Anvidment the Plaintiff, Jovis poft O&ab. Hillar.
14 Jac. bid plead RPot gutlty, whereupon {Tue, gc. and the now Platns
tf twag acquitfed by Werdid and Judbgment, to his vamage of oo . ¢«.
Lhe faip John Wilde (aid, That at the time of the Indidment e
and William Smith foere impannelled in the great Inquet foz the faid
Connty, and then tn this Court were fwogn fo inquire npon thelr oatys
of
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of all jFelonies, Lrelpales, and miloemeanoys vone within the fafd
Countp; and (o betng (wen, baving edivence npon cath of good and
lopal men giten fo the (aid Defenvant ann the reff of bis Fellotns
Havos. The (aid John Wilde, and the other Juroys, there and then
upon thetv gaths, fo3 the Invigment mentioned tn the Declacation, vip
inoidt the Plaintift oz the faid Defence mentioned in the Gaiv Declaras
tion, as they might very well vo,
Tipon Wwbich Plea the Plainti€ denureed tnLaw.

Ano 3 conceive that Juagnent ought £o be given againgt the Plains
£iff, foy tn as muchas the Wefendant was (won of the Inquel, and
be and the other Juroys upon good ehivence vid indict the Plaintiff,
{¢ canitot be.paefmed that he did this on malice, but i€ wag done tn
seal to Julice by vealon of bis oath: and althongh it be true that he
and the other Defendants bid pocure the Plaintif fo be {ndided of
malice Without juft canle, yef notw the oath of the Wefendant bath vifs
charged bimflelf of the precedent wiong, asmay be pioven by manp
JBooks : 21 Edw. 3. 17.a. Ina Conlpiracy fo2 indiding the Plaintife
of Ffelony, the Defendant pleaded that he twas (won of the Fnquelk
fo enquive af the dleet of the ALod Zouch, and that e anv the relk of
the Jurp dis indic the Plaintif npon theti oath : and theve Thorp faiv,
Chat Confpiratos are alvaps in fanlt : and tohen one is of the In,
que€, and (wozn to fpeak the trnth, that which Ye faith then is upon bis
path, and not of Confpiracy; and there is notealon ¢o accule one of
&onfpiracy, where be voes nothing.

~7H. 4.31: JwaConipivacy fo procure thePlaintift fo be indided of
a Lrelpals, the Defenvant (aiv, Zhat they were impannelled oz the
Ling befoe the Jultices of Peace inthe County of Norfolk, and that
fobich they bid Wwas upon fhete oaths : Judgment, gc. Lhe Plaintiet
veplyed, that there twas no fuch Recozd, and becaule the Defenvants
failed of the Wecosd fo2 tiuo Daps, Judgment was given fo2 the Plains
tif. 8 H, 4. 6. Lhe Defendants pleaved’that they were indided : the
Plaintift. veplpen, that fhep paocured the Dhetiff to return themt.
Gafcoigne, here is no quefion but that the Furozs Mall be epculed
of Confpitacy,by vealon of thefv oaths : Vide 20H.6.5. ann 190 H.6.19,
4 H,6,323. AnoNat. Brevium 115. C. ann D. it is put fo; a rule, that
a Tkt of Confpiracy wilt not lie againf® the IAndidoss themlelbves,
anp if Juro2s be (wozn to enguire,gc: and after fome, of “thep be vl
sharged by ‘the Futkices, they all nof be punifhed fop. anv fuch mat.
ter, becanfe it foas when they were (wozn bu i€ they confpive afters
wards, they map be charged with s Confpicacy. . Anp Stamford 173,
it atter the Confpivacy the Conlpiratols are (o on fhe Inquefk to
enquire, gc. and they with the otbers of the Jury vo indit hinragainft
twhom they bo confpire, no T it of Confpiracy will lie againk them,
becaule fuch thing cannot be intended falle 03 malicions, becaufe they
Do it on theic oaths, and that with others befives themfelbes: Lhe
fame LLaw tobere after, the Confpiratozsare (wozn anv habe fpoken
with theiv companions, thep aredilcharged by the Futices, pet -bp veas
fon that they twere once fwogn, and the Conlpiracy thevefoze vilcharged.
And Dlo WBook of Entr.122.a. In a Wit of Confplracy to pocure
the Plaintiff to be indicted of Felony, oneof the Dsfenvants pleads
¢d Dot guiltp, and the other that be was one of the Invictozs, in the
fame mannee ag out Plea is, without any Travers, and the Plaintiff ve
1ped nul tiel Record, upon wobich thep weve af ifue,¢c. and in the fame
1hook are fouv other paefivents, in all glr,nb“b the fame Wavrsare plza%
2 ,
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Thomas Mufchamp nght, &c.'a’gaiﬁf’c E
Colan Bluet, Michael: Sampfon, &c.

Qo theve (s alvro. ancther prefivent wherethe fame YBav is pleaden ; fo

Judgment,

Michaelmas,
1§ Jacob.

Inthe Ex.
chequer.

N

tobich the Plainti veplpen, that the Mefendant after the confpiracy of
Bis: Covin did pocure the Sheriff fo impannel and return bim o be
gnie of: the Jury, to the intent that be Honld indic the Platntift.

Aifathis Indictment is infuticient fnother velpects:s 1. Lhe con
cluon is, ad communem difturbationem & inquictatem omnium inhabi.
tantium ibidem : the which wozp [ibidem] does refer ouely to Edmans.
ton, andfothere tsro commion nufance, but particularly fo them of
that Zoton. 2. There is noplace alledged Wwhere He was a conunon
yBarreto. 3. Lhe Invictment is, that be tvas a common Warretoy,
ita quod verifimilis fuic facere homicidium, lites & difcordia, & alia gras
vamina inter vieinos fuos apud Comuntsn praedid. which tsnot fuffists
ent,. fo3 that (€ ought (o be allenged:in fact, that be mave o3 cauled lites
& difcordia, and nof that be Was like fo maike them. '

Ano 16 an Yuvictment be infufficient, although that the party.dozs
plead Rof guiltyand be atquitten, yet be hall not bave a Confpivacy
oz an Action onthe Tale, fol by fuch Indictment be cannot be {n any
panger : aud 9 Ed. 4. 12. 3 one be indicten on an infufficient Invicts
ment, and be does nof take adbantage thereof, buf pleans nof guilty;
and s acquitted, and byings a T it of Conipiracy, the Defenvants
may e boto that the Invictment was tnfutficient, fothat the Plaine
£iff inas not dulp arraignen, and they MHall have adbantage thereof:
Vide Cook, 4 Rep. Vaux Cale- @nu34 H. 6. g. I the pacty tndicted
be mifmamed, and be acquitfed, be Hall wat habe a Conlpiracy becauls
the Indictment was. vopd as fobim,  £nd Dyer 280, 31 thaeffence
tnthe Invictnent be pardonedbya general’ patdon, anvd et the pactp
pleads Dat guilty, and i acquitted,. he Hall not bave a Conlpiracy bes
caufe be toas in no jeopardys . :

and this Cale betng moven by Chilborn SDevfeant, and George
Crook fo2 the Plaintift, the fourth of February, 1§ Jacob. ¥ fyeived
fo the Court, that the Plea fvas good, foz the realons and aufhoitics
afege: cifed; . and alln that the Judictment was infutficient fo3 the Wear
{ong afose Heoen, , -

-And therefoze Hubgment wag given ¢ Quod querens nihil caperet
per Billam, ' ~

Thomas Mufchamp Knight, and Margaret his wife,

and Thomas Lock Efq; and Jane his wife a-

- gainft Colan Bluet, Michael Sampfon, Edward
Jenny and Elizabeth his wife.

4R an Action of Trelpals, fop that the Defendants the Krfk of Janua-

. 1y, 14 Jacob. by force and arms the-Clofe of the Plaintiff at Tor-

tenltam i baeak and enter, & poffeffionem tenementoram przdi®. a

pradicto primo Januarii ufque diem bille (feil.) 20 Maii, 15 Jaceb. ha-

buerunt, tenuerunt & cuftodierunt ad damnum 40 1. Quo minus, &c.
T he Defendants pleaded Mot guilty,

he Jurp found, that befoze the Lrelpals Dir William Lock Inight'

was feiledin Fee of the (a1d TLenements, and beld them tn Hocage,

and that he ano Matthew Lock bis fun oere Jopntitenants in Fee of

other Coprheld Lands n Tottenkiam, and that be bav ifug Thomas,
Matthew, John, Henry, and Michacl. ,

Chas
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fLhat the 15 Martii, 1549. @ir William mabe hig WLl infwpiting,
?:D thereby did nebife thels Lenements to Henry and Michael {n thefe
foos: - - o T R

I give to Zhomas, MWatthet, Hobn, Penry,and dPichael, my five
Sons, my dwelling Houfe in 150tdane, and my Houfe ac the Lock in
Cheap, and my Houfe at the WBsll in Theap, to the intenc that they or
fome of them may dwell in them, and keep the Retaining Shop fill in
my name to continue there, . ) -

Item, 1 give to 3obuLock my Houfe that Pavis dwellethin,

1 give to Benry Lock my Honfe that Jobn Cowwarns dwelleth in.

. 1 lgi\n: vo @Richael Lock the three Houfes wherein T, 3B, and P,
wel. - : '

I give to Penrp Aock the Houfe thar ety dwelleth in.

I giveto Pafthetv Wock the two Houfes wherein . and L. dwell,

‘T give to Penry and Pichael Rock all my Houfes in the Poultry,
ﬁ:c}ﬂzrsbmg, and 9f. Jobus, and a Houle thar Goodman dwell-
eth in, ’ S
miln give to Matthein Rock all my Houfes at Mofvgate and in the

try. ; ;
. 1 gve to ZLhomas Lock all my Houfesin Cheap lying in BE. Pefers
arifh, ; : L,
I give to Lhomas, Lotk my Land: at gpwrcin and Tmbleton, that
I may give éxim, except one Farm called 9Davtin Hols, which I give to

ety and dPichael Hock. - v L :
$I gi?vc--tq;?; a?y five Sonsthe half of the Log Enfry. which I pur.
chafed of late, « . ‘ . - S

And as touching my Lands at fottenbant, my Son PBatthetw is jopned
Purchafer with me of the moft, and the reft of all my Houfés and Land
there which is Freehold, I give to Penry and:@Pichacl Lock, upon this
condition, that if they fhall fell it to any man but to 9Patthew Lock
my Son, then he to enter upon it, as of my Gift, by this my Will

Item, All the Houfes and Lands: that I have given joyntly betwixt
my Sons, is, That they fhall bear partand pare-like, going out of all my
Houfes and. Lands,upon my Bleffing, aswell Freehold as Copyhold, to
pay to my Wife Glisabeth for Dowry 40 L. every year, during her life,
out of afl my Lands and Houfes, as well Copyheld as Frechold ; for
which Sum I am bound, as appéarcth by certain Indentures, &c. and
which of my Sons refufeth to bear his part of theaforefaid Sumof 401.
I will that he or they fhall enjoyno part of my Bequeft by me to them
given in this my Will, but my Gift given to him or them to go to. the
reft of my well-willing Sonswhich be content to fulfit ehis my Will and:
Bond that 1am bound in to be performed. . .. :a. 71 U .

gir William Lock oped feifen, and Elizabeth his walife vio fured

im. . : ; L
’ Henry and Michael bt enter info the fain Tenements, and pavd
thetr parts of the faid 4o0l. o the faip Elizabeth: Henry dpes, and
Michael ‘payb bis partof theifaingqol. A

Thomas Lock was @an asd Weie of the faid Dic William, and ban
iffue Marthew Lock bis @on and Peir, anddpes. -

Matthew, the @en of Thomas, vebifeth.the (aid Lenements fo the
Plaintiffs, habendum from the peath of the faid chi!ael fo3 foben
pgars. S i o
~ 4Cbhe 28 of July, 35 Jacob. Michad\LQCk oyed feifet of the faid Her

nements.
Ann
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Thomas Mu{champ Kﬁigh‘c,&:c‘ againft,
Colan Bluet, Michael Sampfon,&c!

The Cafe.

<.+ Gnt the (afd Colan Bluet; Michael Sampfon, and Elizabeth Jenny the

‘IDefenpante,.ave the next Veivs of the faid Michael; and that the fato
Bluet, Sampfon, and Jenny, in the vight of the aid Elizabeth bis gttife,
after. the veath of the faid Michael Lock, did enter, upon whom the
Plaintifs pidenter, upon whom the Defenvants reentred, any mave
the Zvelpafs.- - . SR :
- 4but whether the Cutep of the Plaintiffs was legal o3 nof, fhe Yurp
pid poubt : and if legal, they found fo; the Plaintift, i€ not, fo3 the Des
fendants, - s T i L

And 3 conceive that Judgment ought to be.given foz the Plaintifs,
fo3 3 conceibe fhat Henry anp Michael Lock bad but an € Eate o2 thetr
lities by this Devife, which by thetr veaths is enved, fo that nothing
can befcend to'the Peirs of Michael being the furvibo, and by conlee
quence €he Leale mave fo the Plaintiffs by Macthew Lock the - Petr of
the Devifod, is good, andthe Cnfry of he Plaintiffs is latwful.

... And the Tale upon the whole matter I conceive fo be this:

SHir William Lock being feifed of certain Land in FFee, and being
Zoynt.tenant with Macthew Lock, one of his Dons, .of Copyhold Land
within the fame Lcivn, had idue Henry, Michael, Thomas, and tive
other Dong, and by his TWLLL vid debvile to His Lons divers Lands fes
terally ¢ Anp after (aps, Touching my Lands at €C. my Son 9Patthetn
is joyned Purchafer with me already of the moft, and the reft of all my

Land there, which is Freehold, I giveto Bearpand gPichael, upon con-

dition, that if they fell it to any but wv spatthiein my Son, then he to en-
teras of my Gift: andthen e declaves, That of all whefc Bequefts his
Sons fhall bear part and part-like, out of all his Copyhold Lands and
Free, to pay to Clisabeth his wife for her Dowry 401, a.year during her
life ; and that Son which fhall refufe to bear his part, fhall not enjoy any
patt of his Bequeft, but it fhall be to the refidue,&c. Sfv:William Lock
dyes, Henry and Michael enter, and pay theiv parts of the 401. Hen-
ry dyes, and-then Michael opes < And now £the Nuettion ts, TWHether:
the Defendants, being Peirs of Michael, hall have the Lany, o; the
Plaintifs, who claim under the Dovifog 2 o

Ano o2 the better arguing of this Cale: ¥ will ficf obferve, that
Pere is nof any expaels Wwogds of limitation of an CiEate, fo make any
greater Clate to pals then an CRate foz lite’s and then I il MHheiv,
that beve are no Wwo2ds i any part of this WL to Ggnifie any tectain
intention inthe Debifos to make av Thate of Inberitance to pafs by
this Debife 4 T T
< And as to the firfE, the Devife 13 onely fo bis two fong ¢ viz. The
reft of all my Houfes and Lands there, which is Frechold, 1 give to Hen-
ry and Michael Lock : anbd thefe ave all the toozds of limitation of the
Ckate; and thele, without queion, ina Deed 02 Feckment, will
not make a greater Efate then foz life. Andlofs Lictleton 1. Ifone
purchale Landin perpetuum, o2 to him and bis ATigns in perperuum,
this ig but an Gf&ate o3 lfe, becaule it wants- thefe twogds, his Heirs,
tobich wozos make the Inberitance in all Feofments ano Gaants ;.
ano this is an tnfallible Rule in Gaonts, unlelstt be in-fome (pectal
Cales, as in Frankmarriage o2 FFrankalmoine, which being toosds
of act, oo pafsan Inberitance with thele wozve, Heirs. . ,w-

And tn Cales of Grants, no intention of the @ jantoy; although it
be appavent in the G2ant, will make an cffate of Inberitance to pals s
asin 19H.6.73.20 H.6.36. & Gitt {o B.and C. & hzredibus, toith T ars
ranty to them and theiv Peivs, {3 no Feefimple, becaule the Wwoybs

we of
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£f limitation ave incertain to fobom haredibus @all be vefetted, and
feall one as if it twere omitted : and then the claufe of T arranty, als
though it boes veclare a cerfaintntent to give an CfEats tn Free, il
not amend the matter ina Gzant. And (o inthe 1 Rep. Shelleys Cale :
if one gibes Land to one, & liberis, 62 eitibus fuis, 02 femini fuo, {f is
but an Cate fo life, and not an CRate in apl, vet there is an aps
parent intent, but that will nof (uffire fn a Gant.

MBut J agree, that in Cale of a Debile, although the apt tooz08 to
make an Clate of Anberitance to pals ave omitted, pet if the infent
of the IDebifo; Does appear by any crpels matter contained in the
will, an CRate of Inberitance Mall pals, foz it is (uFicient to pals
the Inberitance. AndloLitt, 133.6. 19H. 8, 9.6. Jf ons debileth
¥anv fo anofher in perpetuum, the Debile by thele wods Hall bar an
CRate in Fee: fo if one debife Wand to anotber, to gibe, vilpole, 03
fell at bis pleafure, this is an Chate in Feerfmple: 19H. 8.9.6.
7Edw. 6. B, _

. 1But vet the Wato bath vefrained (uch infent, ,

oz ficfE, it ought to be agrecable fo Latv, and nof vepugnans to t€;

fo2 altbough in Scholafticas Cafle, in the Comment. it isfaid, thata .

quill isltke to an Act of Parliament, yet a Wil rannof alfer the
Law, 03 make a et fo3m of an ©ate, which is not allotwed by the
Rules of Law, as an Act of Paclianent (82 and fo avfrdged tn the
Common Bench, Hillar. 37 Eliz. befiween Jermin and Afcot, Cooks
I Rep. 85. in Corbets @afs + sLhatbya DMebile a man cannot give an
@ ate, and determine part thereof by a conditfon, and make the res
fioue to continue. And {f Land be debiled toone {n Lapl, be cannot
petermine the @fate as tothe Dedifee htmlelf, and yet pieferve the
G fate to the (Mue : as was endeabozed in this Cale.

dAnp 28 and 29H. 8, Dyer 33. 0 Land be debifed to one in Fee,
and {f be does not perfoym fuchan Act, the Land Hhall remain fo an-
otber, the remainder (s bopd, 03 no fuch remainver can be limiten by
the Rules of Lafw.

TLhis intent ought to be erpel® inthe TWill, and collected out of
the wo2dg of ths TILIM, and cannof be aberred 02 (upplyed by anp 63
relgn matter,as in Matthew Mannings Cafe; 8 Rep.95. 6. Altvaps the
intention of the Devifo, expreled in bis TALLL, is the bel® Srpofitoy,
Directos, and Difpoler of bis twozds. And Logd Cheyreys Cafe, § Rep.
68. &it Thomas Cheyrey debifed certatn and to Henry bis fon, and

‘the PVeirs males of bis bovy, the remainder to Thomas Cheyrey of
Woodley, and the efts males of bis body, upon convition, That he
or they or any of them fhall notalien: and the Dueftion was, whether
there conld be an averment, that the intent of the Debiloy toas o res
featn H. and bis Peivs from aliening ¢ and refelbed that no (uch absts
ment counld be receiven, o2 confEruction of TWULs ought to be collected
out of the Mo2ns of the TWLLL. '

The intent of the Devifoy ought fo be manifell and certain, and not
oubious, as fn & Debife of Land toone foy ever, bere the intent is to
give an Gate tn Fee.lmple, fo2 no other Tlate can continue fo2
eber : foif the devife be fo one and his Peirs, and if be dpes tithous
Petr, that it Hall remain to anotber, bis intent appears, thaf the
wo3b His in the e Devife Hall be taken o3 fhe Peirs of His body;
fo3 the Latw toill feoner p2efume hint tobe dead Without {Aue, then fo

be deab Without Pelr.
am
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dnp now £o eramine our Cale With the Rules of Latw: Lhere ave
thiee claules in this Till, as I conceive, upon Wwhich the piefences
of the Defenvants are founved to have an Cate {nn Fee pals by this
Detile, toobich A MHall make anlwer feverally.

TChe precevent claule to the Debife s And as touching my Lands ac
2. . my Son ¢Pafthetn is joyned Purchafer with me of the moft, and the
reft of all my Honfes and Lands there, which is Freehold, I give to enrp
and 9ptchael Lock, &c. dnod as fo this, H concelve that bere is no
colour to enlarge the Cate o the Debilees, but this claule is onelp
avefcription of Land which be does not infend to debile, and Wwhich in
teuth be cannof debile, becaule that Matthew oughf to have it by furbis
102, and is paincipatly named thevein, becanle of peventing any ques
{Eion bettoeen Matthew ano the tive Debifees after His veath; fos
otherile thep might perbaps bave p2efendentbat all the Lands in T,
Hould pals to thew elpecially, beeanle they were purchafed as it might,
tery el be p;erumsn% with the mony of the Devtloz, and he was ver
puted otoner thereof, but thele wozos make no Declaration as fo the
CEate which be tnfends to demile fo Henry and Michael.

_ Che Condition o3 Limitation anneyred fothe Debile, in thele Wods ¢
Upon condition, thatif they fell it toany man but to $atthetn Lock
my Son, then he to enter upon it as of my gift, by this my Will: and ¥
conceibe that this clanle docs vof et any infent of the Devilos to ens

~ lavge the Clate firf limited ts Henry and-Michael,02 to gite an Ehate

in Fee tothem; fo i€ ts not {f thew Mlen tn Fee o in Wail, o3 if thep
02 theiv Velrs vo alien, tohich twosvs, 03 any 1woss to fuch intent,
would have declaved a manifeft infention that the Debifees Mould have
a Feedtmple: but bere an alienation i geneval onely is veffrainen,
which ought to be taken foz a legal alienation, and fuch aone as thep
map make by reafon of the Clate debifed o them.

S that it thall be (o tntended, firf, 1€is to be confiverev, that this
convition is arve®raint annered fothe Elate, anv is as a Conding fo
the Ctate, and therefoze cannof be p2operly moze lavge then the Cate
it (elf : fo3 itis a Kule, that every refraint o2 exception in an Aqus
rance ought to gperate upon the C&ate, 03 the thing before granten ; as

" in the Comment; 370. Zouches Cale : An eyception is an eremption

of that contatned tn the geneval foo3vs, and if it be not containen in
the genevality, it can be no exception tn the (pecialty, and therefose
i€ itme doth leale W, acve, excepting B. acre, the erception is

ha ‘ﬂ. Y R
aThis exceptionof alienationis moze proper to be annered to an &+
fEate €o3 life, then in fee; fop he foho wiakes a Weale foz life o) years,
map refitain the Lefee by convifion, that be hall not alien, but the
Feoftoz cannot veffvain the Feoffee fromaliening ¢ as tn Littleton 84,
3¢ a Feoffment be made on condition that the Feoffee hall not alien,
the Condition {5 oyd, fo? the Feoffee hath power toalien to Wwhom be
will, fo if that convition were good, that Wwould take from him the
potoer Wwhich the Latv gives him, which would be againfk Wealon ; but
i€ the Convition be, that be Mallnot alien to (uch a perfon, naming
the perfon, o2 anpof bis Veirs o2 his iMues, this is a good Condition,
becanfe if fakes not awayp the potver fo alien in. Fee. And Vernons
Cafe, 4Rep. fol. 3. AnChate tn FFee, conbeped by the Wusband o3
bis Ancefoy to a woman fo3 ber Joputuve, {8 not a Jopnture wwithin
the Dtatute of 11 H. 7. Which refraing alienations made by women :
fo3 fo ve®rain fuch an CRate as canmot be aliened, {3 repugnant iann
' agatnit
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?’gaﬁnﬁﬁ the Rale of Law, and therefoze not Wwithin the intention of
e. « :
_ 1But it bath been objected on the otber fide; 1. Zhat this Condition (. snd
5 not Dopo, becaule 6 doth not reftrain ail thefr potver, but leaves Objedt

them to the liberty to alicn to Matthew. 2, 3f the convition be voyd, pet

it fis fufficient to declare the infent of the BDebilo; that a Fee Mould
yafs. _

And astothe firff, I conceibe fbat,tbe. condition is ﬁnfn; fo2 fo ves Apfwer.

firain generally, and that he Mall not aliento anp. but to]. S. is all
one ¢ £03 then the Feoffoy map velrain bim from aliening to anp eps
cept to himfelf, 02 fuch other perlon by name, Wwhom be may Wwell knoip
caunot, noz never Will, purchale the dand : o that this condition MHall
take abay all bis potoer, and Mall make a perpetuity in the Feoffee,
which is quite contrarp toLatw, neither is there any authoity to war,
rant this reftraint ; fo2 Littleton leabes the Ffeoffee at 1iberty toalicn
to any, ercept to fuch a one in pacticnlar, ,
Anv as to the fecond, I Do agree, Lhat if the convition fo refErain
the alienation bab been erpacfip to veffrain the evilees and theic
Peirs, 03to have reffratned from aliening in FFee 02 in Laypl, 02 02
anothers life, although the condifion bad been voyd,. pef bad if been
fufficient to bave Meton the infent of the Devifol, and fo have cauled
an €fate in FFectohave palien.  And therefoze I 2o agree to the cale
inthe 9Rep. fol. 127. Wwhere one pebilen to bis TWife fo3 life, ano
after ber neceale bis Don William to bave i, and if William fhall bave
iffuc male; that he Mall bave it, andif be have nof ifue male, bis Don
S. fhall have it, andif be hath thue male, bis Don MHall have it , with
Yike Wemainders to bis otber Sons; and my YLWill is, If any of my
Sons, or their Heirs males, iffues of their bodi®s, alien, then the next
Heir to enter, &c. Anb it was velolbed, Lhat the Hon Hould hate an
Cate in Tapl by this Detile : Firf, bp realon of thefe tooyds, If
he have no iffue male, tohich i3 as muchas tofay, {f be dype Witheut
iifue mate. Decondly; becaule be and bis Peits males are refrained
to alien ; fo3 every veffraint (efpecially in TWills) voes tuiply, that
the pacty, in cale he were not refirained, hav potver of the thing ves
ftrained. And (o Bakers Cale, Hillary 42 Eliz. Rot. 143. A& Devile
£o the Pusband and TWife, the Wemainder to their two Dons, upon cony
pition, that if they o2 their Peirs go abonut to alien, ¢c. is a Fees
fimple allo; fo2 the Veirs bewng refErained to alien, does Hew fully,
ghat the Petr Mall havg the Land, foz othertuile be cannot alien it

. ¥But bere tn our convitian, there ave not any twogds o et the ins
tent of the Debifoz, that an Clate in Fee Mall pals, but the Devilees
ave tefiraines to alien generally, inbich, as already 3 pave fheiven, is
moze agreeable to an Cate fop life, thert an TRate tn FFezefimple, as
the leaft he poes not (hew anyp ceitatn intent, that the HDevilees Mall
bate an Etate in FFee, but that remains tubious, and therefoye the
fafe Wayp 15 to the the fame accogving fo the Wales of Latv.

SChe thirn claufe to erplain the tntent of the Debilog in this cale 1«
the cl.ufe of the Cyarge impo(cdupon the Land bp the eviloy, viz.
Jtem, Allthe Lands 1 have given joyntly betwixt my Sons, s, that they.
{hall bear part and par:-like, goingout of all my Lands, as well Free
ss Copyhold, to paytomy Wife Clizabeth for Dowry 40 1. every yea:
during ber Life out of all my Lands, &c. dnd 3 concgtbe, ﬂ)dt(ﬂi‘f

1 claunig
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clanle makes nothing as to the enlargement of the CHate; andvef I
29 H. 8, Te. Doagree, Zbat if one devile Lano fo another, paving 201. o3 another
ftament 18, (umt i grofs, this isa good Eevile in Fee ; but i€ {3 otherwile tohen
4 Ed.6.Eftaccs gy, 1 fnp 1 Debiled ta one paping an annnal Rent, 03 beartng an ans
78, nital charge with the paofits theveof ¢ as in Colliers Cale, 6 Rep. wbere
onie oevifco Land o bis Titife, and Wwiththe profits that he Hhoulp
bring up bis Daughter, anvthat after her veath the CHate Goulore,
: » matn £o bis WB20ther, paving foother perfons 4o s and the balue of
 theand tvas 3 L. perannum ; and agreed there, that the Wzother han
a Feesfimple : and this diverfity was velolved in that cale, Lhat if
the Devife had been to the WBother, fothe tntent that be Houlo mains
fain bis Danghter twith the pofits, 02 pay out of the piofits thereot
fo much to one, andfo much to another, that this is but an Cate fo3
1ife, fo2 beis fure to bave nolofs; (o igit, {f i€ be to pay certain fums
pearip under the value of the Lano, fo3 Ye may pay i€ onf of the pros
fits, and is fure to be nolofer. Ano this is in effedt ouv berp cale ¢ FFo;
ficft, the Chavge is tmypofed fop otver, Wwhich cannot be intended fo
erceed the annual balue of the Land: Weconvly, i€ 16 tobe paydout
of the Land, and therefoze there i3 na charge impoled upon the pevlon
of the Devilee, but onely upon the Land debifed fo bim, (othat be
takes the Land toith this charge, and whea his EC’ate vetermines in
the LLand, pet the charge does alwaps vemain upon the Land, and the
ebifee i8 dilcharged theveof; and thebefose this charge map as toell
be; if bebate an Chate fo3lte, as if he have a Fee Gmple. Anpas
to that {n Boraftons Cafe, 3 Rep. f0.20.b. bettacen W, Allock and Ham-
mond, Wbere a Copybolder debiled bis Land, paving to bis Danghfer
and to cach of bis younger Dons 40.5. Wwithin tiwo vears atter his veath,
ano fucrendeted accodtngly, and dped; and agreed, that the Devilee
bav an CHate in FFee, although the annual paofits erceeded the mony
that was tobe papd ; and the Wealon {3 platn, fo2 i€ {3 not limiten to
be papd ouf of the Land o2 pofits, but i a pagyment in grofs, anop it
may bappen that the Devilee map dye befoze be can receive o much
of the paofits.

And afterwards, viz. Trinit. 17 Jacob. QAll the YSarons, ( fcil)
Tanfield, Bromley, iy Denham, veltveren theic Dpintons (everally,
¢Lbat Henry anp Michael Lock hab an ©&ate onely fop their 1ives, bes
ganle there I8 no exp2efls Wo2bs tn the Debvile to make any greater C»
ftate to pafs; and the condition o3 clanfe of he chavge tmpoled by the
TWill, does not necedavily tmply, that they Gould bave a greater ¢
fEate then (o2 life, fo3 fuch Cate may fatisfie both thele claules, as
foell as an-CEate tn FFeo, and the condition is moze paoper to be annext
to an Cate fo3 ife, then in Fee.

TWiberefoze thep refolved, That Judgment Honld be given foy €he
Plaintifis : but becanle Dir Thomas Mufchamp, one of the Platntifis,
oped, banging the Action, no Judgment conld be enter’p,

Judgment,

Trinit.
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iﬁ an Adion of Trefpale, fo2 that the Defendants the 16 of De-
cember, 15 Jacob.. ten Pides of Leather of the Plaintifs, amonnts
ing to the balue of 1ol. at Tiverton, div take and carry atwayp, ad dam-
num 201 &e. . ,
he Defendants as to the foyce and avms pleaded Pot guilty, ano
as to the refioue they fald, that the Ctty of Exeter s, anv time out of
minde was an ancient Ciiy, and that within the faiv Tity there s,
anv 22 all the (aio time was a Dociety of the Art of Cordwainers, ins
coppogate, by the name of The Mafter, Affiftants, Wardens, and Com-
monalty of Cordwainers of the City of Exeter; anb that tfie (ain 9Patter;
Ad{Eants, and TWardens, have uled fo2 all the (aid time o miake Wys
latos fo3 the government and piofit of the faid Doctety, and to impole
reafonable Fines and punifyments apon the breakers thereof,
Anvthat the 24 of July, 44 Elizab, the 9Paffer, AMiEants and Wars
vens bid o20ain, That no perfon, Burgefs, or Foreigner, not beinga
Brother of the faid Society, .fhould make, fell, or offer to fell, or pro-
cure to be fold wichin the aforefaid City of @yon, the County or liberty
thereof, any Boots, Shooes, Pantofles, Pamps, or Startops, or any other
wares belonging to the faid Art, under pain of fotfeiting to the faid Ma-
fter and Wardens for the time beingéfor every offencéfuch fum (not ex-
- ceeding 40s.) as fhall be afictied by the Mafter, Wardens and Afiift-
ants, or the greater part of them: and that if any perfon of the faid
Society, or any other exercifing the faid Art, or any thing concerning
the fame, inhabiting within the faid City, or the County or liberty of
the fame, who fhall break the faid Order, fhall refufe to pay fuch fum as
fhall be affeffed, upon true proof firft thereof had of the breach of the
aid Order, that it fhall be lawful for the faid Mafter, Affiftants and
Wardens, or any three of them, taking with them a Conftable, Bayliff;
or Serjeant of the Mace, or other fit Officer of the Kings, to. enter in-
to the Houfe, Bocth, Shop, Warehoufe, or Cellar of fuch perfon fo re-
fufing, and there, by the difcretion of the faid Mafter, Affiftants and
Wardens, or the greater part of them, to diftrain any of their goods
then being within the faid Houfes, &c. for the faid fums forfeited, fo
that it doth not exceed the treble value of the fums forfeited, and to de-
tainthe fame : Yet ngverthelefs if the owner within chirty days fhall fa-
tishie the penalty, then they fhall redeliver the goods: And if he doth
not fatisfie, that then the,{aid Mafter; Wardens and Affiftants, or the
greater part of them, have power to appraife the goods taken by the
oath of fix perfons, and. thereupon to fell them, and to reftore the fur-.
pluffage to the owner. , ‘
find the Defenvants faid, At at the faid time in wikch, €c. and
time out of minde, there wasand sught to be a Paffer, two Wardens,
and tivelve AMifkants of the (aid Dociety within the fald City, and no
moze; and that the faid Edward the fixth of ‘December, and befoe,ano
gber fince, was dPafer, and the (aid William and Thomas Payn toere
T ardens. A . -
gLbat the 29 of July, 15 Jacob. the Plaintift at the (atd Citp-then
being an Fnbabitant within the faid City, and no Waother of the faip
gociety, bid make pibers HYooes, and them theve tofale Did expole,
anb that the (atd $Dafter and Warn%t;% anpane J. G, T. K.R. J. V;’{- ';:
2 o by
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K. T. C.G. and J.G. being feben, and the majoy ﬁart of £be faip AL,
fitants, the thirtieth of July, the 15 Jacob. bid {mpole upon the

" A .

" Pplaintift 335, 4 d. oz the faip offence.

And they (aid furter, that the Plaintiff commitied the like ofence
tbe feenth of O&oeber, 15 Jacob. and 33 s. 4 d. impoled by the dPater,
Warpens and Adifants, aud the like offence. the 20 of Novemb. 15
Jacob. anp 33 s. 4 d. impoled by the Patfer, TWardens, and eight of
the Ai%ants; ano the like offence the fecond of December, 15 Jaceb.
aud 33s. 4d. twpoled the third of December the (ame ypear, by the
9p. 2t and Warvens, and nine AMikants, o
Al which fams oo amount f061.13s. 4d, ,

. Zhat the Grthof December, the 15 Jacob. the Plaintiff hav notice
of the fain fums fo impoled, andalthough he fhereupon payd 19s. pars
cel thereof, vet be did vefule fo pap the vefione, Which refulal the 16
of December mas suly pioved befoze the faid PPaffer and TWardens :
wherefoze the 16 of December, 15 Jacob. fhe 9Paffer, TWardens and
Afifkants, taking Wwith them John Sowland a Derjeant of the Pace,
oiB take the faid ten Pives in the aid City inthe name of a Diffrels,
ano took them atay, detained them fo2 thitty days atter the faiv Dis
fErefs : ano becanle the Plaintiff vid not pay the refivue of the fain
61, 135 4d, nopagreed fo3 the fame, the fafp Paffer and Wiardens,
amnT.B. C G, M.A. T.X. J.G. M, B. X.J. W. T.and R. T.being
the maso2 pact of fhe AMi®ants, after the (aid thirty vays, viz. 17 Jan.
15 facob. af the faid City Vv caulp the faiv Pives to be appraifen by
the oaths of R.S. &c. Gy approbed men vt ve Gain City, tobo appraifed
thentat 71. and the faid Mefevants, and Thomas Payn, and the majoz
pact of thelaid Aiants, viv fell them €03 7 1. and they faiv, that the
furplufage amounted fo 25 s. 8 d. and no moze, which the faip Wil
liam and Thomas Payn, it} the alfent of the Pafier anv greater pact
of the Afifants, befoze the Huit, foit,the levent) of January in the
fame year, at the (afd Cify div offer £0 pay to the Plaintif, but e res
fuled to accept thereof. Abfque hoe, that the Defervants are guiltp
at Tiverton, o any other place out of €he (aid City of Exeter.

Typon mbi‘gb Plea the Plaintif demuprren, ,

And J conceive that Juogment ought fo be given foz the Plaintief.
- - dnd heretrd mill not Kano af this time to argue, whether the Cus
fiom ill wavrant this WByslaw, becaule theve hath been a refolution
ifi the Cale in the 8 Rep. fol. 125. 03 London; onely 3 oblerve that
the Cuffoms of London ave confirmed by Aot of Parliament, but fo
arg nof the Cuffoms of Exeter.

ABut aomitting that the Culfom will warrant this Wy, laty, to ves
frain a legal’ Zrade 02 Atk tithin the faid Clty, vet ¥ coriceibe this
1Byslatw i3 utterly voyd fo2 theee canfes ; and if if were good, yet have
not the Eefendants purlfued the fame, in taking and felling of the
oods, and fhat foy (koo canles. . S

- Auvastothe firft, the Mefendants bave crcceded theiv Culfom in
the ‘extent of £his AWp.laiv as to the place, fo2 the Dociety of the Artis.
atledged to be within the City of Exeter; and then they alievs the
Cultomtobe;, That they have ufed to make By-laws for the better Go-
vernment and profit of the faid City ; fothat all the Cuftomis confirm:
eb-tothe City s but the YBpdatw does exceed this, fo2 it is, That none’
fhall make, fell; or offer to fell any Shooes, &c. within the City or the
Connty of Exon; the bich is not warranted by the Cuffom s asin
§ Rep. Chamberlain of London’s €ale, it wag ozvained, Lhat if any

' Citisen
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Citizen oz Kranger Hould fend ang Cloth to fell within the City befoze
it Mall be byought to Blackwell-Hall to be bietven and feavchen, this is
refolbed fo be good, although it 0o binve a franger : but the vealon
theveof i given, becanfe the offence S committed within the City
h;mgltlgcﬂ 3 oblerbe, that they can make no Dyver to eptens without
the Cify. .

his 15p-lato does exceed their potwer in the things paobiviten, ana
fhat in tiwo things : FFic®,ZLhat none Mall make any WBoots, Dhaoes,¢t.
within the ity 02 County, Whereby ebery man is vefrainen ta make
fuch things o3 his oton ule, 02 o3 bis Pafer oz Family, anv luchre,
Braint is clearly againf Lato and Reafon : Top although that Tompas
nies of Lrades in Cities and LWotons are allowed by the Latw, pet thep
canwof by any Cuffom vefivain a man from making any thing pegtaing
ing fo thetr Avt foz bis paivate ule : and thevefoze if this Wyilam had
been, hat none Monlonfe the Act of a Dhoomaker within the City,
£his bav beew good ; but to refrain any, that he may nat make Dhooes
fo3 himlelf Wwithin the City, this is vopd. Vide Cooks 8 Rep. 129.
Wagons Tafe : fohere it toas relolbed, Zhat he might make Candles
fo2 bis oton ufe; anp fo chery onz may bake and bein o2 their oton
ule.

Furthermoze, the Defendants habe not allenged any Cutom, That
none Mall make any Dbhooes, ¢. within the Cify, ec. except thole of
the Dociefy, but cnelpthat thep map make 159.1aws fo2 the good gos
bernment and paofit of the Docieto of the Art; and the making
of booes fo2 ones pihafe ufe 18 nothing concerning their Dociety <
and this is pzoved bp the refolntion in the (aid Cale, and by the Statute
of the fifch of Elizab, eCbat none (Gall ufe any Axf, in which bhe bath nof
been eoucated as Appeentice fo3 feben pears ; pet if is awful fozany to
bake 03 beto, 02 to make any manufagure forbis pivate ufe, without
anyp cffence to the Dtafute. Do Cooks 8 Rep.125. Bit George Farmers
Cale : Ve asovof the PWannos of Torcefter viv paeleribes to have a
JBakehoule, and no ofber Waker Mouln fell bresd theve, this was a
good Cufton, but to vefrain any from baking fo2 himfele cannof be a
good Cuffom. And the Cale of the Taylors of Ipfwich , 11 Rep. fol.
55. Dver, That none Hould ule the Lrave of a ayloy, until be be
prefenten to the Paffer and Txaroens, anv allowed by them; pet one
may make Clothes fog hisgPafer and Family, in cafe the faid confit,
tatton mere K000, , , ,

CYis YBy.dato noes refErain other perfons to ule thetr Arts ; o3 if is,
Lhat none Hall vo any thing pertaiiing to the-Art of Dhoomakers ¢
anp it is appatent, that many things vo pertain tothe Avt of a Dheos
maker, fobich are to bedone by other Artificers; fop all things bes
tong to the Get which of necedity mntk be ufed mitg the Art, and oithy
out tobich the Art cannof be ufed ; as Leather, tohich is fo be mane bp
the anner ; Wails, tohichave tobe mave by the Lalk.maker; Auls,
by the Smith; Ehaeen, andvivers othet things : anvall thefe by this

Bplam are probibiten, not onely to be folv, but alfo to be mave byany’

theiv Society.
nog;it;ge;t;u% im?ofen by this 15vlato, is not warranted by the Latn,
noy by theix Cuffom, fo3 that ought to be reafonable, ant ought to be
erprelt, tothe endthat the Court map jug tobether i€ be veafonable
oz niot : and therefose it {8 refolved tn Wagons Cafe, That the Pain
sught to be veafonable, I. Fn velped of the manner tbgmf; anp
therefoze it ought not to be by impaifonment, o3 that is againtt gl;gx::
ar

IL.
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Charta, cap. 29. as {t as abjubgen in Clarks Caley 5'Rep. fol. 64.
2. In regard of the quality : and therefoze (¢ is much debated in Wag-
ons Cafe, if the penalty of 5 1. fwere vealonable 02 not: buf here no
certain peinalty is {et voton, but left fo the difcretion of any of the
Dboomakers of Exeter, and tbat .is againft the coucle of all Aaws;
fo2 when a Law is mave, it i3 necelary that the penalfy thereof MHould
be kunoton, to the end wen might not offend. P .

1But apmitting this Diver to be good, vet abe nof the Defendants
purfued the fame in the taking of this Difrels, and that fo3 tino Keas
fong : .

1, . Whey bave diffrained befoae theiv fime, fop the Daver {8, Thae if
any refufe to pay the fum affefled, that then upon due proof thereof they
may diftrain, &c, anp then thep pleav, thae the refufal of the Plaintiff
to pay the fame, was duly proved before the Mafter and- Wardens, tobich
i8 infufficient : fo; when it is (aid, upon due proof, this is infenved
upon p2oof by WUerdict : asin 10 Ed. 4. 11. Dn a YWbond with conoitis
on, that if the Dbligo; p2oves that if was the will of A. that B. Hall
make an Cate to the Dbligoz, ¢c. this proof mul be by Werdid:
but if it be £obe proben befoze J. S. there it ts fuficient to provuce wits
nefies that will feffifie the fame: and (o {u the fourth and fifth of Nueen
Mary: inbere Buckland nas bound fo the dLozd Ewers, to p2odace befoze
the faid Loz fufficient witneles o vifcharge a cevtatn nebt due by B,
fo the Lozd: and be pleaven, that he produced W. and A. befoze the
faid Logd, anv that thep paoven, that be niv not ot the fatd Debt; and
agreed £o be no good Plea, becanle be div wet thetw hotv the poof fvas
mabde befoze the fain Logv. : - '

&0 that this Plea (s utterly infuficient, 1. Wecaule no fuch ploof can
be mave befoze the Patfer and Wardens, as is infended by the Dder.
2. WBecaule the Defendants bave nof Heton boo the paoof was mave,
fo that the Conrt might sudg fwhether it weve fuffictent oznot ; and (o
in 22 Ed. 4. 40, thelLogd Lifles Cafe : upon a Wond, thaf if the Des
fenvant Mewed (utficent dilcharge of a Rent, ¢c. who pleaved that be
oin offer to Mew a fufficient difcharge, and agreed o be no Plea, o
be ought to e what difcharge, that the Court might fudy thereof.

9o in the ninth Repore, Cale of the Abbof of Strata Marcella, fol.
34. tn a Quo Warranto, the Befenvant pleaded, that the Abbot
hab and uled divers Liberties, which be coulo not bave without a Chars
ter, and refolbed no Plea, unlels by veafon of the Dtatute of the 32 of
H. 8. cap.20, fozrebiving of Liberties.

1L he Diver i, That upon refufal to pay the penalty, and upon proof
thereof, the Mafter, &c. may enter into the Houfe, Booth, Shop, Ware-
houfe, or Cellar of the Offendor, and there to diftrain any of his
goods, &c. And the Defendants have nof averred, that fhele goods
gm taken {n any of fhe (aid. places, buf onelp at fhe Cifp of
xeter, .
Judgment.  Gnpatlaf it as adjunged that the Plea was not good.

THE



822

s
>

o
R

A TABLE

OF THE

PRINCIPAL

MATTERS

Contained in this Boox,

Attion , and what words bear
Ason . '
A Ction brought by a Mafter for
_beating his fervant .not good,
without {aying per quod fervitinm,
amifis 48
Where no particular averment need
to be in a Declaration for fcanda-
fous words. Go
Thou and waterman did kill thy
Mafters Cook,good a&ion b,
Grant to one againft whom an
a&ion lies) not to fue him within
a year, not good 117
Advowfon.
The nature of it, and how, andin
what manner to be granted 95,96
Affinity and Confungmwinity.
Who fhall be takento be proximus
Confanguinicus in a Devife 15
Appearance.,
Where to be in perfon, and where
_ by Attorney 73, 74
Where the Husband fhall appeare
alone, -and where with his Wife
74

aArbitrement,

Where the Arbitrementin part fhal
be a good award for that part, al-
though the agreement be to end
all controverfies 90, 91

Authority and Licence.
To tevoke, how to be performed 21
Authorities and Licenfes ftritly to

be performed 114115

Licenfe not to be affigned over iZ.

Ayd.
Who fhall have ayd of the King,
878889

Barox and Fee.

Here the Husband fhall ap:
V' pearalone, (his Wife bein
.within age) and where fhe fhaﬁ
appear by her Guardian with her
husband 74 7s
Vid. Appearance.
. Buying and felling, -

Things fold and warranted by the
Vendor to be good. In whatca-

. fes good. 127
Diverfity between things neceffary
and not neceffary, as to the war-
ranting of them 128

By-Law,

How a Cuftem to make By-Laws to
reftraina legal Trade or Are, fhal
be good, and how not 140 141

Common,

WHat priviledge the Owner of
the foil hath in a Common,
and what priviledge the Commo-

ner hath. §& 10
Vid. Prefcription,
Remedy for him that is diftarbed of

his Common 10
Commoner may diftraine damage
feafant §6.

Prefcription
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Prefcription to hunt and kill Conies
in a Common, not goqd 11
Prefcription ofCommon in a Foreft.
~ Vid.Prefcription.

{ondition and Limitation.

Hat time fhall-be limited in |

Law to make an eftate upon

Condition- 41
Confpiracy.

Where Jurors cannot be faid to be

guilty of Confpiracy. ¥Vid.}ary.

Confpiracy cannot be where the In- |

* di®ment is infufficient
’ Copyhild. .
What thall be taken to imply. xn ad-
-~ mittance 82
Copyholder neceffary to be admit-
~ted; and what eftate he hath with:
out admittance 8283
Where the eftate futrendred remains
+, until ddmittance 84
Conrt,and Procefe in Coyrts.
Records of a Court, the effe@paj|
proofs of the Law of things triea
-t; in that Court RS
Prefidents and Coftome of a Court
i gnakes a Law in that Coust - .45,

e

132

Devifes, Teftator and Executor, ¢

7 Here words -of limitation
comming after the eftate ina
“Devife, fhall abridge the eftate
devifed , . 1,2,3
Devife to a man and his heirs | gsod
fi contingar | G¢c. where thole
words fhall make a limited fee, or
eftace Tail, or other eftite 3
Where the A& of the Executor fhal
not be faid to bethe A& of the
S feftator. - - - 47
Where an Executor fhall not have
choice totakeas a Devifee 54
Where the affent of the Executor to
the devife of the Land fhall not be
accounted any Execution, as to
the Devife of the Rent out of the
- fame Land, and where otherwife

L 55
‘Where a perpetuil charge devifed to
be paid ouc of Land, fhall make
the parcy chatisto pay the fame

- tenant in fee fimple

How far the intent of the Devifor
fhall be admitted, and how large. -
ly obferved 85 105 106 135§
‘ Dower,
Certainty ought to bein the demand
of Dower as wel as in the writ 56

- (,.‘&,E;cleﬁﬂﬁical Perfons.

= THere the confirmation of

the Patron and Ordinary of

a charge made by the In-
cumbent is good , and where no
Loy Ak 5 95

Leafes made by the Incambent, and
confirmed by Patrons or others,

- where good, and where not b,

Leafes made by the Incumbent,

which are void, and what are voi-
dable, and difference in fuch cafe
between a Leafe for years = .

Entry and Claim.
‘Where the heire fthall not enter
= for Rent referved by the Anceftor

B 45
Error.
nus demanding in cer-

i~
(R

InDower for
tain ¢ . . §6
Where the writ is fufpended by ma-
king a Leafe for the term 57
What Certificate ought to be of a
writ of errour, and the manno
of it : i0.
What perfons fhall have a Writ of

error 71,72
Execution,

Where upon a Capias pro Fine y ot
ad [arisfaciendnm, the Defendant

85!

fhali be faid to be prefently in ex-
ecution without prayer of the
party, and where not,
Exccntors, Adminiffrators , and
oA ffignes. )
. Vid. Devifes.
Who fhall be adjudged an Affignee
in Law, to take a Leale. 40
Executor of Executor is the Affig-
nee in Law of che firft Teftator to
take a Leafe ib.

Felony.

lN a falfe imprifonmert for felony,
the Defendant who juftifies muft
fhew fome matter in fa& toin-
duce
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duce his fufpition . 62
What fhali be a good fafpition to
'gpptehend one fer felony 62

Fortfls, waoods, and Parks,
Definition of a Foreft, and what
makes a Foreft 26
Subje& can have no Foreft  3bid.
Prefeription to -have a Park in a Fo-.
reft, howgood * 1:v - -ribid,
Park ina Foreft not fufficiently in-
- clofed, how forfeited - 27
New fees to a Keeper of a Park, not
good againft the Succeflor 37 32

Frand Covin,Ufnrions Contratls, .

f*‘rindv,' Covin, or ufurious Con-
tradls, although proved, yet muft
_be found to be fo by the Jury, or
"« elfe notgood RN § &)

Yy

Habendum.

£ THere void for coieea :éiéﬁft_‘)’h%
of former words of grant .

. ) 101
. Iﬂfﬂﬂto

‘K 7' Hat perfons fhall take advan
tage of Infancy to avoid

- the eftate made by an Infant 44}

Feoffment by Infant , none fhalla.
void it but himfelf and his heirs.

» 45

‘Appedrance for an [nfant by Attor-
. ney, 'not good- 73
How he fhall fue , and how defend,

Where the entry of one is the entry
of both 129
Where the Affignment of Dower
by a Joynture to hiswife , fhall
binde his companion 130

. ]ﬂ'ﬂe joyning.

Where the 1ffue fhal not be joyned,
becaufe the Counties cannot joyn
SO : 62
Where the Iffue is of matter of Re-
cord, or of matters doneintwo
- Counties, theiffuc fhall be upon
one only 63

fury.

Jary not guilty of Confpiracy for
finding any perfon guilty of felo-
ny , becaufe they be upon their
oaths, 131

. Lca’/e.;. ,

\]\7 Hat agreement makes a leafe
¥ foryears, without the word
‘Dt‘mif.t and grant ’ 13
Leafe for years, no time to begin,be-
gins prefently o ar
The Stat, 1 Eliz..concerning Leafes
made by Bifhops, expounded 29
- - )

: Zz’cm/e. vid. Authority.

Limitation. Vid, Condition. ‘

and who fhall be his Guardian
: . i . . E 74
By whom he fhallappear 73
What things are voidable made by
him; and who fhall avoid :l_l;f;
ibid.

Joyntenants, and tenants in Consmon.

“What A& fhall binde the furviving
Joyntenant, and what pot 43
Rent Charge on condition preced-
ing the eftate fhall not bind the
furvivor ibid.

What Rent the furviving Joynt-te-
pant fhall have. Vid. Rents.

Mafter and Servant.
Hat things a Mafter fhall an-
¥ ¥ fwer for his fervant 128
Obligations. .

Ond for payment of money and
Jno day of payment, no damages
without demand 20

Cccupant.

Hat things fhall go to an
occupant, and what not

, 94
How the occupant fhall plead ibid.
Park. Vid. Foreft,

hN

Parfen
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Parfon and Patron, Vid. Eccle-
fiaftical perfons.

Payment, [atisfaltion, and demand.

Ond for payment of money, and
Bno day appointed , no damages
withoat demand 20

' " Vid, Déligation.
Where generall averment of pay-
ment and fatisfaction fhall be good
81

Releafe of all demands, how far,and
the large extent of it 124

Pleading.

Where a Declaration in an A&ion
dn the cafe ought to be particular,
and where general 5

Matter’ doubtfully pleaded mott
ftrong againft him that pleads it

6

Releafe plcaded in Dorm fuit infrs
aratem Vid. Releafes.
To what time the word Exiffence
fhall be applied 68
Non tenure, where the tenant may
plead it, and where not 73

. Prefeription and limitation,

Prefcription to kill and hunt Conies
for prefervation of Common, not
good 11

Where unreafonable and void 11,12

Ofa Common ina Foreft, not good

' 26

Of profic or Common in land ex-
clading the owner, not good b,

For aPark ina Foreft  Vid. Foref?.

Releafes and Revecations,

Allthority to revoke,how ftrict-
& A ly to be obferved 21
Stat, 27. Eliz. concerning Revoca-
tions explained 22
Pleading of a Releafe by the Defen.
dant ina Dum fuit infra atatem
4’)

Releafe in Trefpafs not good wich.

out fhewing it was before the
erefpafs ibid..

Where the firft claufe in the Releafe
fhall make the Releafe good , al-
though a fubfequent featence
make it but conditional 102

Of ail Demands , the beft Releafe,
and what is thereby releafed 124

Rexnts.

Where the wives acceptante ofthe
Rent makes the Leafe made by the

.~ Husband to be good

Surviving joyntenant fhall not have
the Rent refecved on a Leafe made
by his: Companion 44

Where the Devifee of a Rent fhall

lofe the Rent by becomming Ex-
ecutor 54

Reverfion,

Grant of a Reverfion at a dayte
come void, and why. 109

- Stasute Merebant, and of the
Steaple.

FOrm of the Statute Merchant 17
The fcope and fignification of
the Statute Merchant, and why
made with explanation thereof,
and the way of proceeding ihiere-

in 19,20
No day of peyment expreft , good
prefently T 20

Releafe to Conufor of a Statate of
all right in the Land, nobar 124

Statutes.

27. £liz. Concerning Revocations
22

5. Ed. 6. For Ingrofling 6

| 11. Hen. 7.20. Concerning Eftates

Tail expounded 28
1. Eliz. Concerning Leafes made by
Bithops, expounded 29 30
31. & 32 H. 8. Concerning diffo-
lutions of Religious houfes ex-
plained 32,33
39 Eliz, 2. Yor converfion of Til- -
lage expourded 89
5« & 39. E/ix, For rating Servants
wages ' 119

23.&
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23. & 28, Eliz. Concerning Recu-
fants expounded 122
The Statute 10, H. 7. 20 exponnded
23

Tatle.

= Here the heir in Tail fhall be
bound by a Leafe made by his
- Father, and where not 27,28 65

‘Where the heir of tenant in Tail]

fhall be remisted , and where not
103

T enant in Common. Yid. Foyutenant.
T enant at will

Makes 2 Leafe and the Leffee enters,
the Leffee is only Diffeifor, other-
 wife of a Feofmment 14

Teftator. Vid Devifes.
Trefpaffe. -

Where a man, for the pablick good,
may juftific a Trefpafle 1t

Truft and Confidence.

An ekcellent Prefident of a Decree
in Chancery, declaring where one
Trufice fhall be anfwerable for
the dther, and where not 35,36

a 37

&

Two Traftees, and one affignech o-
ver, the Affignor fhall be anfwer-
able 38

Tyibe:.

Any man may hold land difcharged
of Tythes : 33
Leafe by a Parfon of his Gleab , he
fhal have his Tythes notwithftan-
ding ibid.

Ufurious (ontratts, Vid.
Fr ﬂ“dﬂ

warranty.
\Ollaterall Warranty binds the

right,but only tillthe Warranty
be defeated 77

wafte.

Granf‘to the Tenane, that he {haﬂ
not be impeachable of Wafte , he
fhall not plead this in Bar, but
only have an A&ion of Covenane
therenpon 117

wills, Vid. Devifes.

Wééd:._ Vid. Farefts,

FINIS:






