

















































































































































































































































































































































































































































































































































































































































































































CriMEes and PUNISHMENTS., xxxix

tended fuch men for magiftrates, but for
executioners.

CHAP Xl
On Death Warrants.

MUST we go to the end of the

world, muft we have recourfe to
the laws of China, to learn how frugal
we ought to be of human blood ? It is
now more than four thoufand years that
the tribunals of that empire have exifted ;
and it is alfo more than four thoufand
years that the meaneft fubje&, at the extre-
‘mity of the Empire, hath not been execu-
ted, without firft tranf{mitting his cafe to
‘the Emperor, who caufes it t6- be thrice
examined by one of his tribunals; after
which he figns the death warrant, alters
the fentence, or entirely acquits.

BuT it is unneceflary to travel {o far
for examples of this nature; Europe will
abundantly fupply us. In England, no
criminal is put to death, whofe death-
warrant is not figned by the king., It'ls

Cs alfo
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alfo practifed in Germany and in moft parts
of the north. Such likewife was former-
ly the cuftom in France, and (uch it
ought to bein all polithed nations. A fen-
tence, at a diftance from the throne, may
be diGtated by cabal, prejudice or igno-
rance. Such little intrigues are unknown
to monarchs, who are continually fur-
rounded by great objefts. . The members
of the fupreme council are more enlight-.
ened, lefs liable to prejudice, and better
qualified than a provincial judge, to deter-
mine whether the ftate require fevere pu-
nithments. In fhort, when inferior courts
have judged according to the letter of the
law, which poflfibly may be rigorous, the
council. mitigates the fentence according
to the true fpirit of all laws, which teaches,
never to {acrifice 2 man, butin evident ne-
ceflity.
C HAP XII
On Torture.

ALL mankind being expofed to the at-
™ tempts of violence or perfidy, deteft
the crimes of which they may poffibly be
| the
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the victims : all defire that the principal
offender and his accomplices may be pu-
nithed; neverthelefs,” there is a natural
compafflion in the human heart, which
makes all men deteft the cruelty of tortur-
ing the accufed in order to extort confef-
fion. ‘The law has not condemned them,
and yet, though uncertain of their crime,
you infli® a punifbment more horrible
than that which they are to fuffer when
their guilt is confirmed. < Poflibly thou
‘ mayft be innocent; but I will torture
¢ thee that I may be fatisfied : not that I
‘¢ intend to make thee any recompence for
¢¢ the thoufand deaths which I have made
¢¢ thee fuffer, in lieu of that which is pre-
«.paring for thee.” Who does not thud-
der at the idea ? St. Auguftin oppofed fuch
cruelty. The Romans tortured their flaves
only; and Quintilian, recolleting that they
were men, reproved the Romans for fuch
want of humanity.

Ir there were but one nationin theworld
which had abolithed the ufe of torture ; if
in that nation crimes were no more fre-

quent
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quent than in others; and if that nation
be more enhghtcned -and ‘more flourithing
fince the abolition, its example furely were
fufficient for the reft of the world. Eng-
land alone might inftrut all other nations
in this particular ; but England is not the
only nation. Torture hath been abolifhed
in other countries, and with fuccefs ; the
queftion therefore is decided.” Shall not a
people, who pique themfelves on their po-
litenefs, pride themfelves alfo on their hu-
manity { Shall they obftinately perfift in
their inhumanity, merely becaufe it is an
ancient cuftom ? Referve at leaft fuch Cru-
elty for the punithment of thofe hardened
wretches, who fhall have affaffinated the
father of a family, or the father of his coun-
try ; but that a young perfon, who com-~
mits a fault which leaves no traces behind
it, {hould fuffer equally with a parricide ;
is not this an ufelefs piece of barbarity ?

I Am afthamed of having faid any thing
on this fubje, after what hath been al-
. ready faid by the author of the Effay on
Crimes and Punifhments. I ought to have

been
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been fatisfied with withing, that mankind
may read with attention the work of that
friend to humanity.

CH AP. XIIL
Of certdin fanguinary Tribunals.

T S it credible, that there formerly exift-
ed a fupreme tribunal more horrible
than the Inquifition, and that this tribu-
nal was eftablithed by Charlemagne ? It
was the judgment of Weftphalia, other2
wife called the Vhemic Court. The fe-
verity, or rather cruelty of this Court,
went {o far as to punifth with death, every
Saxon who broke his faft during Lent.
'The fame law was alfo eftablithed in Fran-
che-Comté, in the beginning-of the feven-
teeth century. In the archives of a little
place called St. Claude, fituated. in a re«
mote corner of the moft mountainous part
of the county of Burgundy, are preferved
the particulars of the fentence and verbal
procefs of exécution of a poor gentleman
named Claude Guillon, who was beheaded
on the 28th of July 162¢. *Being reduced
to
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to the utmoft poverty, and urged by the
moft mtolera.ble hunger, he eat, on a fith
day, a morfel of horfe fleth, which had
been killed in a nclghbourmg field. This
was his crime. He was found guilty of
facrilege. Had he been a rich man, and
had fpent two hundred crowns in a fup-
per of fea. fith, fuffering the poor to die
of hunger, he would have been confider-
ed as a perfon fulfilling every duty. The
following is a copy of his fentence. ¢ Hav-
¢ ing feen all the papers of the procefs,
¢ ‘and heard the opinions of the Doétors
¢ learned in the Law, we declare the faid
<¢ Claude Guillon to be truly attainted and
¢ convicted of having taken away part of
<t the flefh of a horfe, killed in the mea-
<« dow of that town ; of having caufed the
< {3id flefh to be drefled, and of eating the
s fame on faturday the 31ft of March, &c.”

. What infamous Doors muft thefe have
been, who gave their opinions on this occa-
fion? Was it among the Topinambous,
or among the Hottentots, that thefe
things happti:n.edP The Vhemick Court

was
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was yet mofe horrible. Delegates from
this court were fecretly fpread over all
Germany, taking informations unknown
to the accufed,” who were condemned
without being heard; and frequently, in
want of an executioner, the youngeﬁ'
judge performed the office himfelf.* It
was requifite, in order to be fafe from the
affaffination of this Court, to procure
letters of exemption from the emperor ;
and even thefe were fometimes meﬁ'eé’cual
"This Chamber of aflaffins was not entxrelv
abolithed till the reign of Maximilian L.
It ought to have been diffolved in the
blood of its members. The Venetian
Council of Ten was, in comparifon with
this, a court of mercy.

Wuat fhall we think of fuch horrid
proceedings ? Is it fufficient to bewail hu-
manity ? There were fome cafes that cried
aloud for vengeance.

- * See the excellent abridgment of the Chronole-
gical hiftory and laws of . Germany, an. 803.

CHAP.
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CHAP. XIV.

On the difference between political and naty«
ral Laws.

I CALL natural Laws, thofe which nature

di&ates in all ages, to all men, for the
maintenance of that juftice which fhe (fay
what they will of her) hath imiplanted in
our hearts. 'Theft, viclence, homicide,
ingratitude to beneficent parents, perju-
ry againft innocefice, confpiracies againft
ones country, are crimes that are univer-
fally and juftly punithed, though with
more or lefs feverity.

I caLy political Laws, thoft that are
made in compliance with prefent neceffi-
ty, whether it be to give ftability to the
government, or to prevent misfortune.
For example: being apprehenfive that
the enemy may receive intelligence from
the inhabitants of the city, you fhut the
gates, and forbid any one to pafs the ram-
parts on pain of death.

Qr,
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Or, fearful of a new fe& of people,
who publickly difclaim all obedience to
their fovereign, and fecretly confuit of
means to diveft themfelves of that obedi-
ence ; who preach, that all men are equal,
and that obedience is due to God alone;
who, accufing the reigning fe& of fuper-
ftition, mean to deftroy that which is con-
fecrated by the ftate; you denounce death
againft thofe who, in publickly dogmati-
zing in favour of this fet, may inftigate
the people to revolt.

OR, two ambitious princes contend for
a crown : the ftrongeft gains the prize, and
punifhes with death the partizans of the
weaker. The judges become the inftru-
ments of vengeance of the new fovereign,
and the {upports of his authority.

WaeN Richard the third, the murderer
of his two nephews, was acknowledged
king of England, the jury found Sir Wil-
liam Collinburn guilty of having written
to a friend of the Duke of Richmond,
who was at that time raifing an army, and

who
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Who afterwards reigned by the name of
Henry VII. They found two ridiculous
lines of Sir William’s writing, which were
{ufficient to condemn him to a horrible
death. Hiftory abounds with fuch exam«
ples of juftice.

THE right of reprifal is alfo a law a«
dopted by nations. For example, yout
enemy has hanged one of your brave cap-
tains, for having defended an old ruined
caftle againft a whole army. One of bis
captains falls into your hands; he is a
worthy man, and you efteem him ; never-
thelefs you hang him by way of reprifal.
You fay it is the law : that is to fay, be-
caufe your enemy has been guilty of an
enormous crime, you muft be guilty of
another.

THESE political fanguinary laws exift
but for a time ; they are temporary, be-
caufe they are not founded in truth.
They refemble the neceffity which, in ca«
fes of extreme famine, obliges people to
eat each other: they ceafe to eat men as
{oon as bread is to be had.

CHAP.
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CHAP XV.
On the Crime of High Treafon. On Titus
. Oatesy and on the Death of Augultin de
Thou.

rIGH Treafon is an offence com=
mitted againft the fecurity of the
commonwealth, or of the king its repre-
fentative. It is confidered as parricide,
and therefore ought not to be extended to |
offences which bear noanalogy tothatcrime.
In making it High Treafon to commit a
theft in any houfe belonging to the ftate,
or even to fpeak feditious words, you lef-
fen the horror which the crime of high
treafon ought to infpire.

In our ideas of great crimes, there thould
be nothing arbitrary. If a theft from, or
imprecation againft, a father be confidered )
as parricide, you break the bond of filial
piety ; the fon will then regard his parent
as a terrible monfter. Every exaggeration
in a4 law tends to its deftruction.

D In
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IN common crimes, the laws-of England
are favourable to the accufed ? but in cafes
of high treafon, they are. againft him.
The Jefuit Titus Oates, being legally in~
terrogated in the Houfe of Commons, and
having, upon his oath, declared that he
had related the whole truth, yet afterwards
-accufed the fecretary of the Duke of York,
and feveral others, of high treafon, and
‘his information was admitted. He like-
wife {wore before the King’s Council, that
he had not feen the fecretary, and after-
wards, that he had. Notwithftanding thefe
illegalities and contraditions, the fecre-
tary was executed.

~ ‘Tut fame Titus Oates and another wit-
nefs depofed, that fifty Jefuits had con-
fpired to affaflinate Charles II. and that
they had feen commiffions, figned by fae
ther Oliva, general of the Jefuits, for the
officers that were to command an army of
rebels. This evidence was fufficient to
authorize the tearing out the hearts of fe-
veral people, and dafhing them in their

' \ faces.
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faces. But, ferioufly, can two witnefles be
thought fufficient to convi&t 4 man whom
they have a miind to deftroy ? At leaft one
would imagine they ought not to be noto-

* rious villains ; neither ought that, which
they depofe, to be improbable.

LeT us fuppofe thaf two of the mdft up-
right magiftratés in the kingdom were to
accufe a man of having confpired with-the
Mufti, to circumcife the whole Council
of State, the Parllament the Axcbbxfhop
and the Sorbonne; in vain thefe two ma=
giftrates might {wear, that they had feen
the letters of the Miuifti: it would natu=
rally be fuppofed that they were wrong
in their heads. It was equally ridiculous
to imagine that the general of the Jefuits
thould raifé an ariny in England, as that
the Miifti intended to c1rcumc1fe the court
of France. But unhappx]y, Titus Oates
was believed ; that there might remain
no fpecms of atrocious folly, which hath
not entered into the heart of man,

Tue laws of England’ do not corifider
D2 as

—~
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as guilty of confpiracy, thofe who are pri-
vy to it, and do not inform. They fup-
pofe the informer as infamous as the con-
Apirator is culpable. In France, if any
one be privy to a confpiracy and does not
reveal it, he is punifthed with death. Lewis
XI. againft whom confpiracies were fre-
quent, made this law; a law, which a
Lewis XII. or a Henry IV. could never
have imagined. It not only obliges an ho-
neft man to divulge a crime which, by his
refolution and advice, he might pofibly pre-
vent; but it renders him liable to be pu~
nithed as a calumniator, it being eafy for
‘the accufed to manage their affairs in fuch
-a manner as to elude convi&ion.

TH1s was exaltly the cafe of the truly
refpe@able Auguflin de Thou, counfellor
of ftate, and fon of the only good hifto-
rian of which France can boaft ; equal to
Guicciardini in point of abilities, and per-
haps fuperior in point of impartiality.

Turs confpiracy was againft Cardinal
de Richelieu, rather than againft Lewis
B XIIL
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XIIL The defign was not to betray France
to an enemy ; for the king’s brother, wha
was the principal author of the plot, could
never intend to betray a kingdom to which
he was the prefumptive heir, there being
only between him and the crown, a dying
brother, and two children in the cradle.

De TuHou was neither guilty in the
fight of God, nor man. One of the a-
gents of the king’s brother, of the Duke
of Bouillon, fovereign prince of Sedan,
and of the grand Equerry d’Effiat St.
Mars, had communicated their intention
to de Thou, who immediately went to
St. Mars, and endeavoured to diffuade him
from the enterprize. If he had informed
againft him, he had no proof, and muft
inevitably have fallen a facrifice to the
refentment of the prefumptive heir, of a
fovereign prince, of the king’s favourite,
and to publick execrution. In fhort, he
would have been punithed as a malignant
calumniator.

Tue chancellor Seguier was convinced
D3 of
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of this in confronting de Thou with the
grand Equetry, when de Thou afked the
Jatter the following queftion. ¢ Do you
not remember, Sir, that there never pafled
a day, in which I did not endeavour to
diffuade you from the attempt ?”. St. Mars
acknowledged it to be true, So that de
Thou deferved a recompence, rather than
death, from g tribunal of Equity. He cer-
tainly deferved to have been faved by car-
dinal Richelieu; but humanity was not
his virtue. Thereis in this cafe fomething
more than fummum jus fumma injuria. In
the fentence of this worthy man we read,
¢ for having had knowledge and partici-
pation of the faid confpiracy.” It does not
fay, for not having revealed. So that his
crime was, his having been informed of a
crime ; and he was punifhed for having
had ears and eyes.

ArLv that we can fay in extenuation of
this feverity, is that it was not the act of
ju-ﬁice herfelf, but of a deleggted power.
The letter of  the law was pofitive ; but I
appeal not only to the lawyers, but to all

' ‘ man-
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mankind, whether the _/})zrzz‘ of the law
was not perverted ! It is a melancholy
abfurdity, that a {mall number of people
thould condemn as criminal, a man judged
innocent by a whole nation, and worthy
their efteem !

CHAP. XVI

On religious Confeffion.
AURIGNY and Balthazar Gerard,
who affaflinated William 1. prince of
Orange ; Clement, the Dominican, Cha-
tel, Ravaillac, and all the other parricidés
of thofe times, went to confeffion before
they committed their crimes. Fanaticifm,
in that deplorable age, was carried to fuch
excefs, that confeflion was an additional
engagement to the perpetration of villany ;
an engagement deemed facred, becaufe

confeflion is a facrament. |

StrAaDA himfelf fays that Jaurigny
non ante facznus aggred: fuftinuit quam expi=
atam necis animam apud Dominicanum facer-
dotem “calefti pane firmaverit.

IT appears in the interrogatory of Ra-
vaillac, that coming from the Feuillants,
D4 and
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and going towards the Jefuits college, he
addrefled himfeIf to the Jefuit d’Aubigny ;
that after talking to him of feveral appa-
ritions which he had feen, he thewed him
a knife, on the blade of which was en-
graved a heart and a crofs ; and that he faid,
this beart fignifies, that the beart of the king
Should be induced to make war againft the Hu-
guenots.  If this d’Aubigny had informed
the king of thefe words, and defcribed the
man, the beft of kings might poffibly have
efcaped affaffination,

Ox ‘the 20th of Auguft, 1610, three
months after the death of Henry IV. whofe
wounds were yet bleeding in the hearts of
his fubjects, the Advocate-general Servin,
of illuftrious memory, required that the
Jefuits fhould be obliged to fign the four
following articles,

I. TaaT the Council is fuperior to the
Pope.

II. TuaT the Pope cannot deprive the
King of any of his rights, by excommu-

nication,
I,
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II1. That the Ecclefiaftics are, like other
people, entirely fubject to the king.

IV. That a prieft who, by confeffion,
is apprized of a confpiracy againft the
king or the ftate, fhould reveal it to the
magif’cratcs.

On the 22d, the Parliament publithed
an arret, forbidding the Jefuits to inftru&
youth, until they had figned thofe four ar-
ticles. But the court of Rome was at that
time fo powerful, and that of France fo
weak, that the arret was dif}egarded.

1T is worth notice, that this court of
Rome, which would not f{uffer confeflion
to be revealed when the life of a foversign
was concerned, obliged the confeflors to
inform the Inquifition in cafe any female
fhould accufe another prieft of having
feduced or attempted to feduce her. Paul
IV, PiusIV, Clement VIII, and Gregory
XV, ordered this revelation. It was a
dangerous {nare both for the confefior and
the
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the penitent. It was converting a facra-
ment into a regifter of accufations and fa-
crilege; for by the antient canons, and
particularly by the Lateran council, under
Innocent III. every confeflor who reveals
_confeflion, of whatfoever nature it may be,
fhall be interdicted and imprifoned for life.

Tnus we fee four different Popes, in
the fixteenth and feventeenth centuries,
ordering the revelation of a fin of impuri-
ty, and forbidding it in cafes of parricide.
A woman confefles, or {fuppofes in her con-
feflion to a Carmelite, that a Cordelier at-
tempted to feduce her ; the Carmelite muft
impeach the Cordelier. A fanatical affaf-
fin, believing that he fhall ferve God by
killing his prince, confults his confeflor on
this cafe of confcience ; the confeflor is
guilty of facrilege if he fave the life of
his fovereign.

Tuis horrible abfurdity is one of the
unhappy confequences of the continual
oppofition, which hath fubfifted for fo ma-
ny ages, between the Ecclefiaftical and

Civil



CriMES and PuNisHMENTS. lix

Civil Law. Mankind have in a thoufand
inftancesbeen fufpended betweenthecrimes
of facrilege and high treafon, and the dif-
tinétions of right and wrong have been bu-
ried in a chaos, from which th‘ey are not
yet emerged.

ConressioN of fins hath been autho-
rized in all times and in all nations. The
antients accufed thgmfelvcs in the myfte-
ries of Orpheus, of Ifis, of Ceres, of Sa-
mothrace. The Jews confeffed their fins
on the day of folemn expiation, and fill
continue the fame practice. Each penitent
chufes his confeflor, who becomes his pe-
nitent in turn, and each receives from hig
companion thirty-nine lathes whilft he is
repeating, three times, the formule of con-
feflion; which confifts only in thirteen
words, and which eonfequently muft be
general.

NonE of thefe confeflions were parti-
cular, and confequently could never ferve
for a pretence to thofe fecret confultations,
under the thadow of which fanatical peni-

| nents
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nents think to fin with impunity; a per-
nicious practice, by which a falutary in-
ftitution is corrupted. Confeflion, which
was intended as a curb to iniquity, hath
frequently, in times of confufion and fe-
du&ion, become an incentive to wicked-
nefs. Probably it was for this reafon, that
fo many Chriftian ftates have abolithed a
holy inftitution, which appeared to be as
dangerous as ufeful.

CHAP. XVIL
Of falfe Money.

T HE crime of coining falfe money is
deemed high treafon in the fecond
degree, and juftly. ‘To rob all the peo-
_ pleis to be a traitor to the ftate. But it
is afked, whether a merchant, who im-~
ports ingots of Gold from America, and
privately converts them into good money,
be guilty of high treafon, and merit death ?
which is the punithment annexed to this
crime in almoft all countries. Neverthe-
lefs he has robbed nobody; on the con-
trary,
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trary, he has done fervice to the ftate by
increafing the currency. But he hath de-
frauded the king of the {mall profit upon
the coin. ‘He hath indeed coined good
money ; but he hath led others into the
temptation of coining bad. Yet death is
a fevere punithment. I knew a lawyer
who was of opinion, that fuch a criminal
{hould be condemned, as a ufeful hand, to
work in the royal mint, with irons to his
Tegs.
CHAP XVIIL

On Domeftic Theft.

[ N countries where a trifling ddmeftic
A theft, or breach of truft, is punithed
with death, is not the difproportioned pu-
nithment dangerous to fociety ? Is it not
even an encouragement to larceny ? If in
this cafe a mafter profecutes his fervant,
and the unhappy wretch fuffer death, the
whole neighbourhood holds the mafter in
abhorrence : they perceive that the law is
contrary to nature, and confequently that

it is a bad law,
WHaT
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WaAT is the refult ? Mafters, to avoid
opprobrium, content themfelves with dif-
charging the thief, who afterwards fteals
from another, and gradually becomes fa-
miliar with dithonefty. The punifhmenit
being the fame for a finall theft as for a
greater, he will naturally fteal as much as
he can, and at laft will not fcruple to turn
affaffin to prevent detection.

Ir, on the contrary, the punithment be
proportioned to the crime ; if thofe who
are guilty of a breach of truft be condemn«
ed to labour for the publick, the mafter
will not hefitate to bring the offender to
juftice; and the crime will be lefs frequent:
fo true it is, that rigorous laws are often
producive of crimes.

CHAP XIX.
On Suicide.

HE celebrated Du Verger de Hau=
ranne, Abbé de St. Cyran, one of the
founders of Port Royal, in the year 1608,
wrote a treatife on fuicide, which is be-
come one of the fcarceft books in Europe.

¢¢ The
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«¢ The Deca]ogue, fays that author,
¢ forbids us to commit murder ; in which
precept felf-mirder feems no lefs to be uri-
derftood, than the murder of another: if,
therefore, there be cafes in which it is law-
ful to kill another, there may be cafes alfo
wherein f{uicide may be allowed. But a
man ought not to attempt his own life, till
after having confulted his reafon. Publick
authority, which is the reprefentative of
God, may difpofe of our lives. The rea-~
fon of man may alfo reprefent that of the
Deity, it being a ray of the eternal light.”

St.CyRAN extends this argument to a
great length, which after all is 2 mere fo-
phifm. But when he comes to exemplify,
he is not quite fo eafily anfwered. < A
man may kill himfelf, fays he, for the good
of his prince, for the good of his country,
or for the good of his parents.”

IT does not appear, that we could with
juftice condemn a Codrus, or a Curtius.
What prince would dare to punifh the fa-
mily of a man who had facrificed himfelf

for
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for his fervice? Or rather, is there any
prince who would dare niot to rewardthem,

St. Thomas, before St. Cyran, faid the fame
thing. But there was no need of either of
Thomas, of Bonaventure, nor of Hau-
ranne, to inform us, that a man who dies
for his country deferves our praife.

ST. CyrAN concludes, that it is lawful
to do for ones own fake, that which is
praife-worthy if done for another. The
arguments of Plutarch, of Seneca, of Mon-~
taigne, and a hundred others, are well
known. I do not pretend to apologize for
an aion which the laws have condemned;
but I do not recolle&, that either the Old
or New Teflament, forbid a man to relin=«
quifth his life, when it is no longer fup-
portable. By the Roman laws, fuicide
was not forbidden ; on the contrary, in a
law of Mark Anthony, which was never
repealed, we find it thus written, ¢ If
your brother or your father, being convict-
ed of no crime, hath put himfelf to death,
exthcr to avoid pain, or being weary of life,
or from defpair or madnefs, his Will {hall

never=
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neverthelefs be valid, or his heirs inherit
according to law.”

NoTwITHSTANDING this humane law
of our antient mafters, we ordain, that a
ftake fhall be driven through the corps of
the offender, and his memory becomes in-
famous. We do all in our power to dif-
honour his family. We punith a fon for
having loft a father, and a widow becaufe
fhe is deprived of her hufband. We even
confifcate the effeCts of the deceafed, and
rob the living of that which is juftly their
due. This cuftom, with many others,
is derived from our Canon law, which de-
nies Chriftian burial to thofe who are guil-
ty of fuicide, concluding thence, that it is
not lawful to inherit on earth from one
who hath himfelf no inheritance in hea-
ven. The Canon law affures us, that Ju-
das committed a greater crime in hanging
himfelf, than in betraying Jefus Chrift.

E CHAP.
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CHAP. XX.
On a certain Species of Mutilation.

E find, in the Pande&, a law of

V' Adrian, which denounces death to
the phyficians who fhould make a eunuch,
either by caftration or by bruifing the z¢/fes.
By the fame law, the poffeffions of thofe
who fuffered caftration were confifcated.
Origen ought certainly. to have been; pu~
nithed, who fubmitted to this operation,
from the rigid.interpretation of that p‘af-,-
fage in St. Matthew, which fays, There be
eunuchs, which bhave made themfelves eunuchs

far the kingdom of heaven's fake.

THINGS changed in the reigns of fue-
ceeding Emperors, who adopted the lux-
ury of Afia; efpecially in the lower em-~
pire of Conftantinople, where eunuchs be-
came patriarchs and generals of armies.

In thefe our own times, it is the cuftom
at Rome to caftrate young children, to ren-
der them worthy of being muficians to his
Holinefs ; fo that Caffrato, and Mufico del

Papa,
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Papa, are fynonimous. It is not long fince
you might have feen at Naples, written in
great letters over the doors of certain bar-
bers, RQu: f caftrano maravigliofamente i
puti : here boys are caftrated in the beft
manner.

CHAP XXL
On Confifcation.

IT is a maxim received at the bar, that

be who forfeits bis life forfeits bis effects 3
a maxim which prevails in thefe countries
where cuftom ferves inftead of law. Seo
that, as we have already obferved, the
children of one who puts an end to his own
life, are condemned to perith with hunger,
equally with thofe of an affaffin. Thus in
every cafe, a whole family is punifhed for
the crime of an individual. Thus when
the father of a family is condemned to
the gallies for life, by an arbitrary fentence,
whether it be for having harboured a
preacher, or for hearing his fermon in a
cavern or a defert, his wife and children

are reduced to beg their bread. _
E 2 THAT
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Tuat law which confifts in depriving
an orphan of fupport, and in giving to
one man the poffeflions of another, was
unknown in the times of the Roman re-
publick.. It was firft introduced by Sylla,
in his profcriptions, whofe example one
would fcarce have thought worthy imita-
tion. Nor indeed was this law adopted by
Ce=far, by Trajan, or by Antoninus, whofe
narae is flill pronounced with refpet by
all nations ; and under Juftinian, confif-
cation took place only in cafe of high
treafon. ‘

IT feems that in the times of feudal a-
narchy, princes and lords not being very
rich, fought to encreafe their revenue by
the condemnation of their fubjets. Their
laws being arbitrary, and the Roman ju-
rifprudence unknown, cuftoms either cruel
or ridiculous prevailed. But now that the
power of princes is founded on immenfe
and certain revenues, there can be no need
to {well their treafuries with the inconfi-
derable wreck of an unfortunate family,

In
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In countries where thé Roman law is
eftablithed, confifcation is not admitted,
except within the juri{dition of the par-
liament of Touloufe. It was formerly the
law at Calais, but was abolifhed by the
Englith, whilft that city was in their pof-
feflion. It is firange, that the inhabitants
of the capital fhould be fubje@ to a fe-
verer law than the people in the country :
but laws, like the cottages in a village,
were generally eftablifhed by accident, and
without attention to the regularity of a ge«
neral plan.

Wxo would believe that, in the year
1673, in the moft brilliant period of the
kingdom of France, the Advocate-gene-
ral, Omer Talon, did in full parliament,
exprefs himfelf, on the fubje of a young
lady named Canillac, in the following
words.

« Gop fays, in the 13th chapter of

«¢ Deuteronomy, If thou comeft into a city
¢« where idolatry reigneth, thou fhalt fure-
« ly {fmite the inhabitants of that city with
E 3 ¢ the
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¢¢ the edge of the fword, deftroying it utter-
“ly and all that is therein. And thou’
<« thalt gather all the fpoil thereof into the
¢ midft of the ftreet, and fhalt burn with
¢ fire the city, and all the fpoil thereof, for
«¢the Lord thy God; and it {hall be an heap
s« for ever; and there fhall.cleave nought
«¢ of the curfed thing to thine hand.”

¢« In like manner, in the crime of high
treafon, the children were deprived of
their inheritance, which became forfeited
to the king. Naboth being profecuted
quia maledixerat regi, king Ahab took pof~
{effion of his effe@ts. David being inform-
ed that Mephibotheth had rebelled, gave
all his pofleffions to Ziba who brought him
the news: fua fint omnia que fuerunt Me-

phibofbeth.”

Tur queftion in difpute was, who thould
inherit the paternal eftate of Mlle. de Ca-
nillac, which having been confifcated, was
abandoned by the king to a lord of the
* ‘Treafury, and afterwards bequeathed by
him to the teftatrix. In this caufe con-

cerning
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cerning a girl of Auvergne it was, that an
Advocate-general referred to Ahab, king
of a part of Paleftine, who confifcated the
vineyard of Naboth, after affaflinating the
owner with the fword of juftice: an ac-
tion fo abominable, as to have pafled into
a proverb,intended to infpire mankind with
deteftation for fuch alts of tyranny. There
was certainly no analogy between the vine-
yard of Naboth and the inheritance of
Mlle. de Canillac; nor hath the murder
and confifcation of the poffeffions of Me-
phibotheth, the grandfon of Saul, and fon
of Jonathan, the friend and prote’*or of
David, the leaft affinity with the Will of
this lady.

It was with fuch pedantry, with fuch
foolith quotations foreign to the fubject,
with fuch ignorance of the firft principles
of human nature, with fuch prejudices ill
conceived and ill applied, that laws have
been explained and executed, by men who
acquired reputation in their {fphere. Ileave
to the reader that, which to tell him were

fuperfluous.
E 4 CHAP,
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CH AP XXIL

On Criminal Procedure, and other Forms.

F, in France, it thould ever happen that
the laws of humanity foften fome of
our rigorous cuftoms, without facilitating,
the commiflion of crimes, we may hope
for reformation in thofe legal proceedings,
wherein our legiflators feem to have been
influenced by too much feverity. Our cri-
minal procedure appears in many inftances
to point only at the deftruction of the ac-
cufed. It is the only law which is uni-
form throughout the whole kingdom; a
law which ought certainly to be. no lefs
favourable to the innocent, than terrible to
the guilty.

In England a man may recover damages
for falfe imprifonment. In France, on the
contrary, an innocent perfon, who has had
the mistfortune to be thrown \into a dun-
geon and tortured almoft to death, has no
confolation, no damages to hope for, no
+¢tion againit any one; and to add to his

misfoi-
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misfortune, he has for ever loft his repu-
tation. Why? Becaufe his joints have.
been diflocated; a circumftance which
ought rather to infpire compaffion and re-
fpe&. The difcovery of crimes, fay they,
requires feverity : it is a war of human
juftice againft iniquity. But there is ge~
nerofity and compaflion even in war. The
brave are ever compaffionate ; and fhall
the law delight in barbarity ?

LEeT us compare the criminal procedure
of the Romans with ours. - With thém, .
the evidence were heard publickly in pre-
fence of the accufed, who might anfwer
or interrogate them, or employ counfel.
This procedure was open and noble ; it
breathed Roman magnanimity.

WiTH us, all is condu@ed in fecret. A
fingle judge, only attended by his clerk,
hears each witnefs feparately. This cuftom,
eftablithed by Francis I. was confirmed
by the commiffioners who were employed
to digeft the ordinance of Lewis XIV. in
1670; which confirmation was entirelyow-

ing
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ing to a miftake. They imagined, in read-
ing the Code de Tefibus, that the words,
tefles intrare judicii fecretum, fignified that
the witnefles were examined in private ;
but fecretum means here the chamber of
the judge. Intrare fecretum, if intended
to fignify private interrogation, would be
falfe Latin, This part of our law there-
fore is founded on a folecifm. -

'Tue evidence in thefe cafes are com-
monly the drégs of the people, whom the
judge may, in fuch private examination,
make fay whatfoever he pleafes. They
are examined a fecond time, but ftill pri-
vately ; and if after this re-examination,
they retra& from their depofition, or vary
in any material circumﬂance, they are pu-
nithed as falfe evidence. So that if a fim-
ple honeft fellow, recollecting that he has
faid too much, that he mifunderftood the
judge, or the judge himy revoke his de-
pofition from a principle of juftice, he is
punifhed as a reprobate. The natural
confequence of this is, that men will con-
firm a falfe teftimony, rather than expofe

them-
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themfelves, for their honefty, to certain
punithment.

THE law feems to oblige the magiftrate
to be the enemy of the accufed, rather
than his judge ; it being left in the power
of the magiftrate to confront the evidence
with the accufed, or not, as he thall think
proper. Amazing! that fo neceflary a
part of the procedure fhould be left unde-
termined.

A M AN being fufpected of a crime,
knowing that he is denied the benefit of
counfel, flies his country ; a ftep to which
he is encouraged by every maxim of the
law. But he may be condemned in his
abfence, whether the crime be proved or
not. Strange laws ! If a man be charged
with owing a fum of money, before he can
be condemned to pay the demand, it is
required that the debt be proved ; but if
his life be in queftion, he may be con-
demned, by default, without any proof of
the crime. Is money then of more im-
portance than life ? O ye judges and legi-

flators !



Ixxvia A CoMMENTARY on

flators ! Confult the pious Antoninus, and
the good Trajan : they fuffered not the ab-
fent to be condemned.

Do your laws then allow the privilege
of counfel to an extortioner, or a fraudu-
lent bankrupt, and refufe it to one who
may poflibly be a very honeft and honour-
able man ? If there ever were an inftance
of innocence being juftified by means of
counfel, the law, which deprives the
accufed of that benefit, is evidently un-
juft.

Tue parliament of Touloufe hath 2
very fingular cuftom relative to the vali-
dity of evidence. In other piaces demi-
proofs are admitted, which is a palpable
abfurdity, there being no fuch thing as
demi-truth ; but at Touloufe, they admit
of quarters and eighths of a proof. For
inftance, an hear-fay may be confidered as
a quarter, and another hear-fay, more
vague than the former, as an eighth: fo
that eight hear-fays, which in fa& are no
other than the echo of a groundlefs report,

con-
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conftitute a full proof. Upon this prin-

ciple it was, that poor Calas was condemn-
ed to the wheel.

C H A P. XXIIL
The Idea of Reformation.

AGISTRATES are in themfelves

fo refpeé’cable, that the inhabitants of
the only country in which they are venal,
fincerely pray to be delivered from this cuf-
tom : they with that the civilian may by
his merit eflablifh that juftice, which in
his writings he hath fo nobly ‘defended.
We may then pofiibly hope to fee a regu-
lar and uniform fyftem of laws.

Suarr the law of the provinces be
always at variance with the law in the ca-
pital? Shall a man be right in Britanny,
and wrong in Languedoc ! Nay, there are
as many laws as there are towns ; and even
in the fame parliament, the maxims of

: one
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one chamber are not the maxims of ano-
ther.

WuAaT aftonifhing contrariety in the
laws of one kingdom! In Paris a man,
who has been an inhabitant during one
year and a-day, is reputed a citizen. In
Franche- Comté a freeman who, during a
year and a day, inhabits a houfe in mort-
main, becomes a flave ; his collateral heirs
are excluded from inheriting his foreign
acquifitions, and even his children are
deprived of their inheritance, if they
have been a year abfent from the houfe
in which the father died. 'This province
1s called Franche, but where is their free-
dom ?

WERE we to attempt to-draw a line
between civil authority and ecclefiaftical
cuftoms, what endlefs difputes would en-
fue? In fhort, to what fide foever we turn
our eyes, we are prefented with a confu-
fed {cene .of contraditions, uncertainty,
hardfhips and arbitrary power. In the

prefent
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prefent age, we feem univerfally aiming at
perfeé’tion 5 let us not therefore negle to
perfe the laws, on which our lives and
fortunes depend.

F I NIS.






