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BOOK L "

CAP L

Seét. 1. W T is plain that Law is a moral Science; fince the
I End of all Law 1s f]ui’cice. And Juftice, in the moft
extenfive Senfe of the Word, differs little from

Virtue it {elf; for it includes within it the whole Circle of
Virtues. Yet the common Diftinétion betwixt them is, that
the {fame, which confidered pofitively, and in it {elf, is called
Virtue, when confider’d relatively, with Relpe&t to others, has
the Name of Juftice. But Juftice, in a proper and limited.
Senfe, as being it felf a Part of Virtue, is confined to Things
fimply good or evil; and confifts in a Man’s Taking fuch a
Proportion of them as he ought. And this is ufually divided
into two Sorts; the one diftributive, of Things to be divided
amongfl’ thofe who are united in civil Society; the other
commutative, or that which govetns Contralts. The Reafon
of this Difference is, that in the one Refpe& is had of the Per-
{ons, but in the other only of the Damage done. For it is the
Office and Duty of a Judge to make an Equality between the
‘ Parties,
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Parties, that ho one may be Gainer by another’s Lofs. But in
. diftributive Juftice the fame Equality is required in both; that
neither equal Perfons have unequial Things, or unequal Perfons
Things equal.  And 1t i this golden Rule of Equality, that
God himfelf obferves, in the Diftribution of the {everal Parts
of the World, dealing to every one according to his Deferts :
As in Mufick, the beft Inftrutments are given to thofe who
play beft. And the fame Order ought to be obferv’d in States;
if they would be truly happy, ‘taking God and Nature for
their Pattern; that they may be of a Piece and confiftent with
the reft of the Univerde. , o

Seft. 2. But our prefent Enquiry is reftrain’d to that firf
Sort of Juftice, which governs Contralts. For as an Action ot
Suit, which is the Remedy the Law hath provided for the Ob-
taining Juftice, is but a legal Demand of fome Right, and all
civil Rights muft arife from Obligations, and thefe Obligations
are founded on Compalls, it follows of Neceflity, that the
proper {ubje&t of Law 1s Contralls, and that Juftice the chief
End of Law, which teaches the Performance of them. Now
Contralls are either voluntary or mvoluntary. The voluntary
are, Buying and Selling, Letting and Hiring, Depofits, the Ins
tereft of Money and the like. The involuntary are, Theft;
Murder, Rapine, and all other heinous Offences, whether fe-
cret or violent. But we fhall wave the Treating of thefe any
further here; fince it is the voluntary Contralls only, that we
thall have Occafion to {peak of, and fuch efpecially as are moft
in Ufe amongft us. For of Torts and Crimes Chaneery has
no proper Jurifdition, and we do not intend to confine our
Difcourfe to the municipal Laws only, but to have chiefly in
View that natural Juftice and Equity, which ought to be the
Ground-work and Foundation of all Laws, and which core
relts and controls them when they do amifs. |

Sect. 3. Equity therefore, as it ftands for the whole of na«
tural Juftice, is more excellent than any human Inflitution;
neither are politive Laws, even in Matters {feemingly indiffe.
rent, any further binding, than they are agreeable with the
Law of God and Nature. But the Precepts of the natural
Law, when enforced by the Laws of Man, are fo far from
lofing any Thing of their former Excellence, that they receive
an additional Strength and Sanétion. Yet as the Rules of the
municipa} Eaw are finite, and the Subject of it infinite, there
will often fall out Cafes, which cannot be determin’d by them;
for there can be no finite Rule of an infinite Matter, per-
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fe@. So that there will be a Neceflity of having Recourle to
the natural Principles; that what was wanting to the finite,
may be fupplied out of that which is infinite. And this is what
is propetly called Equity in Oppofition to firit Law; and
feems to bear foriiething of the fame Proportion to it in the
moral, as Art does to Nature in the material World. For as
the univerfal Laws of Matter would in many Inftances prove
hurtful to Particulars; if Art were not to interpofe and direct
them a-right; fo the general Precepts of the municipal Law
would oftentimes not be able to attain their End, if Equity
did not come in Aid of them. And thus in Chancery every
particular Cafe ftands upon its own particular Circumitances;
and altho’ the Common Law will not decree againft the gene-
ral Rule of Law, yet Chancery doth, fo 4s the Example ins
troduce not a general Mifchief. Every Marter therefore, that
happens inconfiftent with the Defign of the Legiflator, or is
contrary to natural Juftice, may find Relief here. For no
Man can be obliged to any Thing contrary to the Law of Nas
ture, and indeed no Man in his Senfes can be prefumed wila
ling to oblige another to it. But if the Law has determined a
Matter with all its Circumftances, Equity cannot intermeddle;
and for the Chancery to relieve againit the exprefs Provifion of
an A& of Parliament, would be the fame as to repeal it. E.
guity therefore will not interpofe in fuch Cafes, notwithftand.
ing Accident or unavoidable Neceflity. So that Infants had
been bound by the Statute of Limitations, if there had been
no Exception in the A&  And altho’ in Matters of apparent
Equity, as Fraud, or Breach of Truft, Precedents are not ne-
ceflary; yet in other Cafes, it is dangerous to extend the
Authority of this Court further than the Praflices of former
Times.

Seét. 4. Now the Subjelt Matter both of Law and Equity 1s
Contralls, as we before obferved. And a Pa&t or Covenant,
in the general Senfe of it, comprehends all Things about which
Men agree in their TranfaCtions, Negotiations, and Inter-
courfe with one another. Yet is it not here to be extended fo
largely, as to take in every Agreement of Opinion; but fuch
only as induce an Obligation, or contain a Conveyance of
fome Right. Neither do we at prefent intend to treat of thofe
univerfal Palls, by which the Propriety and Dominion of
Things was at firft eftablifhed; but thofe particular Contralls,
which are limited to the Benefit of certain Perfons, and pre-
{uppofe Property and Price.  Thefe faith the Prztor, (as the
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Mouth and Oracle of the Law, and building his Opinion o
the fure Foundation of natural Juftice and Equity,) if they
are not gain’d by ill Prallice;s nor made againft the Laws, I
will fee kept; for what can be {o agreeable to human Faith, as
the Obfervance of thofe Things, which they them{elves have ap-
prov'd of, and made a Law amongft one another. In Con-
tralls therefore, Refpect is firft to be had to the Things ex-
prefled in the Agreement, if they may poflibly be obtain’d,
and for Default of the Things themfelves, a fufficient Equiva-
lent 1s to be given.

Seét. 5. But the Law of England was very defe@live in this
Point, and fell {hort of natural Juftice, where an altual Con-
veyance was not obtain’d ; which oftentimes, from the Diftance
of the Place, where a local Ceremony was required, or from
other Circumftances wanting, was not immediately practicable,
For executory Agreements were there look’d upon but as a
perfonal Security, and Damages only to be recover'd for the
Breach of them; moft commonly either by an Aétion of Co-
venant, if there was a Deed, or by an Aflumpfir, if without
Deed. But 1t proving a great Hardfhip, in particular Cafes,
to be left only to the incertain Reparation by Damages, which
the perfonal Eftate may perhaps not be able to fatisfy; the
Court of Equity therefore, where there was a {ufficient Confide-
ration, did, in Aid of the municipal Law, compel a fpecifick
Performance. And there are many other Cafes, wherein Equi-
ty will give Relief, altho’ there be a Remedy at Law, if that
be infufhicient; as for a Nufance, by Injunftion, or the like,
yet their Decree binds the Perfon only, and not the Effate;
becaufe the Chancery is in this Refpedt no Court of Record 3
tho’ fome think this Opinion abfurd, for both ought equally to
be bound by the Decifions of this Court, or elfe there would
be an Impotence in the Court, that would reftrain it from do-
ing Juftice. J

Sect. 6. However the common Lawyers continually poured
out their Complaints again{t this Incroachment, as they 1ma-
gined, on their own Profeflion; yet pretended all the while,
that their only Concern was, left this new Jurifdi@ion fhould
thake the Foundation of the ancient municipal Laws of this
Realm. The Law, fay they, has appointed certain Ceremo-
nies, in the Transferring of Property, for the Quiet and Re-
pofe of Society. It has alfo provided certain technical Words,
of peculiar and determined Significations, for the Limiting the
Duration of Mens Eftates; and it 1s better to ftick to the
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known Rules of Law, than to follow the Fancies of private
Men. But if the Affurance is bad, and yet there 1s a Reme-
dy, to what Purpofe is the Common Law? But Equity was
not fatisfied with this falfe and fhallow Reafoning of the com-
mon Lawyers. For it never pretended to any arbitrary Sway
over the {tated Rules of Iaw, but only a Power of conduét-
ing and guiding them according to honefty and good Con:
{cience. And what poflible Inconvenience can there arife;
where there is a good Confideration, and the Intention is clear,.
that Men fhould be compelled to perform their Engagements ;
and that all the Means, without which that cannot be obtain’d
at Law, fhould be {fupplied by a Court of Equity?

Seét. 7. Equity therefore will {fupply any Defeés of Circums
ftances in Conveyances; as of Livery, Seifin in the Pafling of
a Freehold, or of the Surrender of a Copyhold, or the like.
Alfo all Mifprifions in Deeds, as in the Names of the Parties,
or the Sum in a Bond. And an Award or Charter-party, tho’
void or defective at Law, may find Relief here. Nor fhall any
Fiction of the Common Law, as the Extinguifhment of a
Covenant by Marriage, prevent the Interpofition of this Court.
For Equity regards not the outward Form, but the inward
Subftance and Effence of the Matter; which is the Agreement
of the Parties, upon a good and valuable Confideration, and
where the Perfons interelted fully intend to contract a perfet
Obligation, tho’ by Miftake or Accident, they omit the fet
Form of Law, {o that no Remedy is to be had to compel a
Performance of it in Courts of civil Judicature; yet are they
bound in natural Juftice to ftand to their Agreement.

Sect. 8. And any Covenant, tho’ not {pecifick, but only a
general perfonal Covenant for Indemnity, may be decreed here.
For Equity prevents Miichief, and it is unreafonable a Man
thould have a Cloud continually hanging over him. Yet it
feems, where the Incumbrance is not neceflary, but contin-
gent, you fhould recover no Damages at Law till a Breach,
and therefore they ought not to decree it in Equity. So altho’
the Chancery cannot aflefs Damages, yet a Covenant by the
Husband, that the Jointure fhould be and continue of fuch a
Value may be carried into Execution in this Court; for the
Mafter may enquire into it, or they may fend it to be tried at
Law in a Quantum damnificatus. So 2 Bill for a {pecifick Pex-
formance of an Agreement by the Hufband with 2 third Per-
fon, for a {eparate Maintenance to the Wife, is proper here,
notwithftanding that Alimony belongs to the Spiritual Court.

)
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And regularly, there are but four Cafes, wherein an Agree-
ment will not be binding in Equity. 1/}, For want of Affent.
2dly, For want of Teftimony of the Aflent. 34y, Where
there is fome Vice or Defet in the Subje&t Matter; or;
4thly, The want of a fufficient Confideration.

C AP IL

Seft. 1. WE are firft then to examine, what Confent is res
: quired to the Making Palls and Agreements va-
lid. For the Rule of the civil Law is highly agreeable with na-
tural Juftice; that in the Tranflation of Property there muit
be an Union of Minds and Affetions. For whether it be a
Sale; or a Loan, or a free Gift, or any other Sort of Cons
tralt, unlefs there be a mutual Agreement, it can never have
a full Efe&. Now Confent i1s an A& of Reafon, and accoms
panied with Deliberation, the Mind weighing as in a Ballance,
the Good and Evil on either Side: So that Creatures void of
Reafon and Underftanding are incapable of giving a {erious
and firm Affent. And thus Ideots, Madmen, and Infants;
were reftrain’d by the Roman Law from all Manner of En-
gagements and Contraéls, becaufe they were {uppofed to be un-
able to judge of their own A&tions; and therefore the Charge
and Care of them was committed to others. But the common
Lawyers endeavour’d to {et up a Maxim of their own, in De-
fiance of natural Juftice, and the univerfal Praltice of zall the
ewvilizd Nations in the World.  For they faid it was a known
Rule in their Law, that no Man of full Age fthould be admit-
ted in any Plea to ftultify and difable himfelf; becaufe when
he recovers his Memory, he can’t know what he did when he
was of non fane Memory ; and therefore they concluded that
he fhould have no Relief for this, even in a Court of Equity;
becaufe it would be in Subverfion of a Principle and Ground
m Law. Yet fome have thought that by the ancient Common
Eaw he might have the Writ of dum non fuit compos mentis;
and of Confequence might enter. And it 1s undoubtedly not
for want of Right to the Thing, but of Capacity to do the
A&, that 2 Madman 1s hinder’d to avoid his own Grant. For
where the Thing does not pafs by Livery of his Hand, the
Conveyance 1s abfolutely void; and therefore a Surrender by
Deed of a Tenant for Life, being non compos, will not bar a
contingent Remainder. But now only Privies in Blood (viz,
the general or {pecial Heir inheritable) may fhew the Difabili-
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ty of the Anceftor; and Privies in Reprefentation, as Execu-
tors or Adminiftrators, the Infirmities of the Teftator; and
neither Privies in Eftate, nor Privies in Tenure. For the Diffe-
rence 15 between a Title of Entry, as by Reafon of a Con-
dition, ¢J¢. and a Right of Entry, as in the Cafes before men-
tioned; and the {fame Diverfity holds in Cafe of Infancy and
Coverture.

Sett. 2. However the Alls of a Non Compos, or Ideot, unlefs
of Record, for the Inconvenience of over-turning a Record by
a nude Averment, were avoidable by Law, even during his
Life-time, in a Scire facias by the King, who is bound by his
Royal Office to protect all his Subjells, their Goods and E-
{tates ; and to prevent all Incumbrances it fhall have Relation
to the Difability. And this they faid was no Impeachment of
the Rule ; becaufe the Ideot, or Non Compos, is no Party to
it, but the whole Truth is found by the Inqueft. But no
Office could be found after his Death; becaufe then the
Guardianthip of the King was determined. And it {eems to be
upon the {ame Ground, that Bills in Chancery have been fince
brought, to {et afide Conveyances and Settlements by Luna-
ticks and Ideots, tho’ in other Refpelts reafonable, and for the
Convenience of the Family ; for thefe Bills ought properly to
be brought by the Attorney General. Yet there s not a little Dif-
ference between them. For a Lunatick muft be a Party, as an
Infant, where a Suit is commenced on his Behalf; becaufe he
may recover his Underftanding, and then he is to have his E-
ftate in his own Difpofal. And the Committee of a Now Com-
pos is but a Baily, and accountable to him or his Reprefen-
tatives. But of an Ideot, it is otherwife, for his Recovery is not
expected by the Law; and therefore in the Romar Law he
was look’d upon as civilly dead. And thefe Bills are now e-
ftablifhed in Equity, where they hold, that the Maxim of
Law before mentioned is to be underftood of A&s done b
the Lunatick in Prejudice of others, that he fhould not be ad-
mitted to excufe himlelf on Pretence of Lunacy, but not as
to Alts done by him in Prejudice of himfelf; for this can have
no Foundation in Reafon and natural ]uﬂlce ,

Sect. 3. As for the Q Queﬂlon, who fhall be deemed an Ideot
or N/w Compos, there is no certain Rule can be laid down:
But it muft be left to the Wifdom and Difcretion of thofe, to
whom the Law has entrufted the Trial of it. And altho’ a Man
be found an Ideot by Inquifition, he may after pray to be ex-
amined in Chancery. Yet this is not to be extended to every Per-
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fon of a weak Underftanding, unlefs there be {fome Fraud of
Surprize; for Courts of Equity would have enough to do, if
they were to examine into the Wifdom and Prudence of Men
in difpofing of their Eftates. Let a Man be wife therefore, or
unwife, if he be legally Compos Menzis, he is the Difpofer of his
own Property, and his Will ftands inftead of a Reafon. And al-
tho’ Drunkennefs is a Kind of Infanity for the Time, yet, as
it is of his own Procuring, it fhall not turn to his Avail, either
to derogate from his A&, or leflen his Punithment; but it is a
great Offence in itfelf: And this holds, as well as to his Life;
his Lands, Goods, or any other Thing concerning him. How-
ever Equity, as it feems, will relieve in this Cafe, efpecially if
it were caufed by the Fraud or Contrivance of the other Par-
ty, and he be {o exceflively Drunk, that he is utterly deprived
of the Ufe of Reafon or Underftanding ; for it can by no
Means be efteemed a ferious and deliberate Confent, and withs
out this no Contract can be binding by the Law of Nature,
And {o, altho’ there is no diret Proof that a Man is Non Coms
pos or delirious, yet if he is of a weak Underftanding, and is
harrafled and uneafy at the Time, or if the Deed be executed
in Extremis, or by a Paralytick, it cannot be fuppofed he had
a Mind adequate to the Buifinefs he was about, and might
more eafily be impofed upon ; efpecially the Provifion in the
Deed being fomething extraordinary, or the Conveyance be-
ing made without any Confideration. And the Rule of the
Common Law itfelf, in Cafe of Wills, is very favourable :
Altho’ it can hardly perhaps be extended to Deeds, without
Circumftances of Fraud or Impofition. For a Memory, which
the Law there allows to be a found Memory, is, when the
Teftator hath Underftanding to difpofe of his Eftate with
Judgment and Difcretion ; which is to be collefted from his
Words, Actions and Behavior at the Time, and not from his
giving a plain Anf{wer to a common Queftion. And therefore
a Will obtained in Extremis, and upon Importunity of the Te-
ftator’s Wife, his Hand being guided in the Writing of his
Name, may be {et afide.

Set. 4. And the Grants of Infants, and Lunaticks, are pa-
rallel both in Law and Reafon. For Infants are difabled, by
a Maxim in Law, to contralt for any Thing, but Neceflaries
for their Perfons, {uitable to their Degree and Quality. And
what is neceflary or not, thall be-tried by the Judges, and not
by a Jury. Which Maxim was grounded upon a Prefumption,
that Infants moft commonly, before they are of the Age of
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tweity-one Years, are not able to govern themfelves. And
therefore the Law takes upon itfelf the Protection of their
Rights; and ordains, that they fhall be favoured in all Things
which are for their Benefit, and not prejudiced by any Thing
to their Difadvantage. So that neither as Bailiff, nor for Goods
to carry on a Trade, can an Infant be charged; becaufe there
was no Neceflity that he thould Trade, neither does it appear
for his Advantage. And fuch Contralls, as may not be intend-
ed for his Benefit, are abfolutely void.

Sect. 5. But an Infant may be an Executor, and of Confe-
quence may be charged for what he does as Executor accords
ing to Law; becaufe the Law enables him; and if he does
any Thing, to which he is compellable by Law, it is good,
and will bind him. And altho’ a Fine or Recovery is never
taken from an Infant; for it is againft the Duty and Office of
the Judge or Commuflioners, if they know of it; yet if it be
taken, and not reverfed during his Minority, it is unavoid-
able. And there 1s no Way to vacate it at Law, becaufe his
Age 1s triable only by Infpetion; and no Man would be {ure
of his Inheritance, if Records might be avoided by Averments.
However {fometimes Recoveries have been admitted upon Privy
Seals, upon the Petition of Fathers upon the Marriage of their
Sons; but now it is but rarely {uffered, becaufe of the Mif-
chiefs it occafioned. But certain it 1s, that they may be charged
for Trefpafles which are Vi & 4rmis ; and {o 1t {eems in Trover,
becaufe a Tort. And altho’ they are not capable of doing an
Injury knowingly, 1t is fufhicient that they are the phyfical
Caufe of a Damage they had no Right to do. 'The Law of
England therefore makes a Difference between Crimes and Tref-
pafles: And in the one confiders the Intent, but in the other
only the Damage done. For the Obligation to Reftitution a-
rifes from the Thing it {elf, and natural Equity ; but Punith-
ments are for the Example, and to deter others. Neither did
the Court ever pretend to change the Nature of Infants
Eftates; or to make that abfolute, which was defeafible ;
So that where an Eftate is given to an Infant, upon a Condi-
tion, fuch Adls, as an Infant can perform, muft be done by
him, and Infancy in {uch Cafe is no Excule.

Set. 6. As for Feme Coverts, the Law is much the fame,
with Refpelt to their Power of contralting, as of Infants; for
they have no Will but the Will of their Husbands; tho’ in the
Roman Law it was otherwife. And in this, Equity follows the
Law. For the Husband’s Goods are look’d upon, with re-
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{pelt to the Wife, as if they were in Abeyance or Cuftody
of the Law, to be charged only by A& of Law. And if fhe
elope, fhe lofes the Privilege of charging him even for Necef-
{aries ; as at Common Law fhe loft her Dower. But it s cerd
tain that a Wife may have a {eparate Eftate from her Huf
band, as by Agreement before or after Marriage ; or by Des
cree for ill Ufage, or Alimony; or otherwife {ecured in Trus
{tees Hands for her. And as to thefe fhe is in Nature of &
Feme Sole, and may fue, or be {ued, without her Husband;
and they are not in the Power of her Husband, but in her
own Difpofal, and the Produce of them, by Writing in Nas
ture of a Will, and are lizble to her Debts, And if fhe has
a {eparate Maintenance, and lives {eparate, and this known to
Tradefmen, they cannor truft her, and recover of the Huf-
band at Law. Yet while the Marriage continues, the livin
{eparate does not deftroy the legal Rights of the Husband.

Set. 7. Another Impediment of Affent is Ignorance and Er-
ror, either in Fa&t or in Law ; if it be the Caufe and Motive
of the Agieement. And if the Miftake is difcovered before any
Step is taken towards Performance, it is but juft that he thould
have Liberty to retract; at leaft upon fatistying the other of
the Damage that he has {uftained by lofing the Bargain. But-
if the Contralt is either wholly or in Part performed, and no
Compenfation can be given him, then is it abfolutely binding,
notwithftanding the Error. Yet this is not to be underftood
where there proves to be an Error m the Thing or Subje&t, for
which he bargained. For then the Bufinefs is null in it {elf]
by the general Laws of Contralting, inafmuch as in all Bars
gains, the Matter, about which they are concerned, and all the
Qualities of it, good or bad, ought to be clearly underftood ;
and without fuch a diftin&t Knowledge, the Parties cannot be
fuppofed to yield a full Confent.

Sect. 8. Much more ought a Miftake to render a Pa& or
Agreement 1valid, when accompanied with Fraud and Cir-
cumvention ; if it were occafioned by one of the Parties, who
by that Means drew the other into the Engagement; for then
he is undoubtedly bound to make Reftitution for the Injury.
Yet the Rigour of the Common Law would admit no Averment
by a Man againft his ownDeed: Except in the King’s Cafe, who
. had Favour {hewn him, becaufe the Publick Intereft was bound
up with his.  But it is a conftant Rule in Equity, that where
there 1s, either fuppreffio veri, or fuggeftio falf, the Releale or other
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Deed fhall be avoided. As if a Man fhould be informed by
%.8. that . N. wanted to be a Purchafer, and the Seller {hould
“declare, that . N. thould have a better Penny-worth, than an-
other Perfon; and upon this he fhould article with %.8. for
the Sale of it; when this Purchafe was in reality for a Stran-
ger ; Equity would not carry {fuch a Contra&t into Execution,
tho” without Doubt he might have {old it to % 8. the next Day.
And even a Mifapprehenfion of the Party has been held {uffi-
cient for this Purpofe. But it is not every Surprize, that will
avoid a Deed duly made, nor is it fitting; for it would oc=
cafion great Incertainty, and it would be impofhble to fix what
was meant by Surprize. For a Man may be {aid to be {urpti-
zed in every ACtion, which is not done with {fo much Difcretion
as it ought to be. But the Surprize here intended muft be
fuch, as is accompanied with Fraud and Circumvention; and
then it rauft be proved ; for Fraud is a Thing odious in Law,
and never prefumed. And if the Fraud proceed altogether from
a Stranger, we are left to our Remedy againft him ; and it is
to be looked upon, as to the Parties; as a Miftake or Error on-
ly, and to be governed by the Rules before laid down.

Sect. 9. But further, in all Contralts purely chargeable, if
there appears to be an Inequality, altho’ there was no Deceit
on either Side, and all the Faults of the Things were expofed:
Yet if the Damage be confiderable, the Bargain ought to be
made void. And this Eftimate of the Damage is to be taken,
either from the Exorbitance of the Price, or the Poverty of the
Party injured ; for no Man fhould be a Gainer by another’s Lofs.
But a {mall Damage, even in the Law of Nature, is not {uf-
ficient to break off a Bargain, for the Benefit of Traffick, and
the Eafe of the Magiftrate.

The Civil Law fixed this at Half the Value of the higheft
Price the Thing was really worth, to be fold at the Time of
the Contra®. And {ome have withed the Law were {o in
England. But altho’ the Court of Chancery have no fixed Rule,.
how many Years Purchafe is a reafonable Price of Lands;
becaufe the Iniquity of the Bargain does not depend upon the
Price ; for what may be a reafonable Price in one Cale, may
be unreafonable in another: Yet it 1s a certamn Rule, that
where the Bargain 1s plainly iniquitous, and it 1s againft Con-
{cience to infift upon it, as forty Years Purchafe for Lands ;
or an extravagant Price for Stock, as was given in the Soush-Sea
Year, Equity can’t {fupport it ; for that would be to decree
Iniquity. So a Releale of an Equity of Redemption has been
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{et afide; the Court being fatished upon the Proofs, that the
Value of the Land Was much greater, than to make a Satis-
fa&tion for the Debts for which it was given: '

Seft. 10. But this Rule feems to extend chiefly to fuch
Things, as have fome ftated and {ettled Price. For in other
Cafes, there is no Reafon; but as a beneficial Bargain will be
decreed in Equity; fo if it happens to be a lofing Bargain, it
ought equally to be decreed. As if a Man takes a Leafe of
Water-works, in order to let it out in Shares, and make a Pro-
fit of it, the Aflignee in Truft for thofe who bought Shares,
thall be compelled in Equity to pay the referved Rent, tho’ it
be above double the Value of what it proves to be worth ; for
the Contra& is to be judged of as Matters ftood when it took
Effet. And {o hazardous Bargains, to be paid double, or to
have an Eftate of double or treble the Value of what is at pre-
{fent advanced, after the Death of Tenant for Life, but if {uch
‘Tenant for Life out-lives the Perfon, to whom the Money is
lent, then the whole to be loft, are not to be {et afide with-
out Circumftances; for there may be nothing ill in thofe Bar-
gains, the Price at the Time being the full Value; and what
after happens (as the Death of the Party, upon whofe Death
the Eftate was to fall, or the Money to be paid) cannot make
any Difference.

Sett. 11. But an unconicionable Bargain, as a Purchafe or
Security got from an Heir in his Father’s Life-time, are now
ufually avoided in Equity. For he would juftly forfeit the
Charater of an honeft Man, who fhould endeavour to make
an Advantage of this ealy Age; and enrich himfelf at the Coft
of thole, who either could not forefee, or do not rightly ap-
prehend the Lofs. And f{o in the Roman Law, the lending Mo-
ney to Heirs, in their Father’s Life, was prohibited exprefly.
And altho’ the Money would have been loft, if the Heir had
died before the Father: Yet it being an unrighteous Bargain
in the Beginning, for it is not likely he would have made it
but in Expeltation of an unreafonable Adyantage, it cannot be
helped by Matter ex poft fatto. And no Difference, whether
it was for Money lent, or Wares taken up to fell again, as
improvident Heirs are ufed to do. But the Difference feems
to be, if the Heir has no Maintenanance from the Father, but
was turned out upon unreafonable Difpleafure; there per-
haps the Bargain, if not exceflively beyond the Proportion of
fuch Affurances, fhall ftand ; becaufe it is not to {fupply the

Luxury and Prodigality of the Heir, but to keep him from
4 ftarving,



A Lreatile of Eaility. T3
flarving, Yet it muft be confefled, in former Times Chans
cery did not interpofe in thefe Cafes. But the Reafon was;
becaufe there was another Court that then did; and this was
the Star-Chamber, which could not only relieve the Plaintiff,
but punith the Defendant. And altho’ that Court was abolifh-
ed, for the Abufe that was made of its Power : Yet there are
many Cafes in which we find the Want of fuch a Jurifdics
tion, For a Man may now prallife a notorious Cheat, and
pay the Fine fet upon him by Law, which perhaps will be 20/
or {fome fuch Sum, and count all the reft as clear Gains by
his Villany.

Seét. 12. Let us now examine more minutely the Force of
thefe fraudulent and unequal Contralts. For it is certain, on
the Part of him who committed the Fraud, they are irrevo-
cable; and if he fhould require a Nullity of the Contrad,
fuch a Demand, which is {candalous, ought not to be granted
him. Nay, if fuch a fraudulent Perfon comes as Plaintiff into
a Court of Equity, to have what was really and bond Fide lent,
he fhall not have it; becaufe he has committed Iniquity. But
as to all others, a Conveyance obtained by Fraud, is the {ame in
Equity as if no Conveyance had ever been made. And therefore a
contingent Eftate, ablolutely deftroyed by it, fhall yet be fet
up in Chancery, as if it were {till {fubfifting, and nothing had
been done. And there are other Covenants which may be a-
voided only by one Side; as between a Minor and one of full
Age. Nor is this Inequality of the Condition of the Contrac-
tors unjuft; for every one ought to know the State of him
with whom he treats. Yet thofe who are not by Nature incapa-
ble of contralting, but prohibited only by fome pofitive Law, al-
tho’ they cannot legally be forced to ftand to their Engagements,

et if they do perform them, they .cannot afterwards be re-
liev'd; for there’s a natural Obligation, at leaft fo far as they
are not naturally unjuft. As in the Roman Law, if a Son, un-
der the Power of his Father, pays what he has borrowed, to
which, tho” of Age, he was not obliged. And in catching Bar-
gains of young Heirs, in our Law, always where they are fet
afide for Fraud, the Plainuff muft do Equity to the Defen-
dant, by paying him what was really lent. '

Set. 13. Allo an Obligation, that was at firft invalid, may
afterwards recover Strength, by the Intervention of fome new
Caufe fit to create a2 Right: And for this a full Agreement is
{ufficient, tho not exprefled by any verbal Signs; fince others
may do as well. So at the Common Law, there was an im-

E plied
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plied as well as exprefs Confirmation, as by Acceptance of
Rent, or the like, which was founded on this Reafon ; that the
Law will never intend a Wrong, if the Adt, by any Conftruc-
tion, may be made lawful: And he cannot receive the Rent,
or the like, under the Contra&, without a Confirmation of
it. But the Acceptance of a collateral Thing, or by a Stran-
ger to the Contralt, cannot be {upported by any Intendment.
Nor can an implied Confirmation work ftronger than if it were:
exprefs; as to make good a void Eftate, or one not commen-.
ced, or in Effe. But in natural Juftice and Equity, this is car-.
ried further than at Law. And therefore in Chancery, an A-
greement, tho’ not binding againft an Infant, yet fhall be de-
creed; the Infant having received Intereft under it after he
came of full Age. And {o if he does not exprefly fignity his
Defire to be relieved, when he has convenient Means, it is to
be prefumed that he is willing to abide by it. As where a Leafe
was made by an Infant, and ftood unqueftioned, and the Rent
was received by a Perfon under no Difability for five Years;
this Silence amounts to a Confirmation. And according to the
Civil Law, the Queftion muft not only be moved in five Years,
but decided in ten. |

C AP IL

Sect. 1. E are now come to our {econd Divifion, which
was the Want of Teftimony of the Affent. The

ufual Signs therefore of Confent being Words, we muft en-
quire what Words will make a Covenant to be performed in
Specie. And here we may obferve, that altho’ a Covenant is
properly of a Thing future or paft; for if it be of a Matter i
prefenti it vefts an immediate Property, and amounts to a Gift
or Grant, the Nature of which is to be executed immedi--
ately : Yet even at Law, when-ever the Intention of the Par-
ties can be collelted out of a Deed, for the doing or not do-
ing a Thing, Covenant will lie. For a Covenant is but an obs
ligatory Agreement of the Parties by Deed; and any Words,
which fhew the Intent, are {ufficient for this Purpofe. And
therefore a Covenant will lie on a Bond, or the Reddendum in
a Leafe; for it proves an Agreement. So what{oever Words
amount to a Grant will make a Leafe; for where there is
Subftance, the Law will apply the Words to the Intent, tho’
they found differently. And the Reafon of this was, that
Chattels were of little Value at the Common Law, -when
4 _ per{onal
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perfonal Property was but {mall, and Leafes for above forty
Years were not permitted. But for the Pafling the Freehold and
Inheritance there were always required apt Words, or Words
tantamount. Yet; altho at the Common Law it is {aid, that
the Law fhould rule the Intent, and not the Intent the Law;
where there 1s a good Con{ideration, and no Doubt of the In-
tent, Equity will relieve againft the Rigour of the Law, and
make the Conveyance valid. And this is agreeable with the Rule
of the Civil Law. For there no {et Form of Words, or of Wri-
ting, was required in Contracls: But they were perfected by the
bare Affent of the Parties. A Fortiori, where the Contrad is good
at Law, Equity will carry it into Execution. And fo where
there was no exprefs Covenant, concerning the Value of the
Lands to be {ettled, but only the Marriage Articles recited
them to be 500. per Ann. Yer Equity will decree the Defici-
ency to be made up out of other Lands.

Sect. 2. And altho’ they formerly thought, that where there
was a Bond given to perform any Agreement, the Obligor had
his Election, either to do the Thing, or pay the Money; and
that the Obligee, having chofen his Security, ought to be left
to 1t; yet now they confider the Penalty only as a collateral
Guard to the Agreement, which ftill remains the {ame, and un-
impeached by the Parties providing a further Remedy at Law
for the Performance,-and therefore proper to be executed in
this Court. So if the Obligor di¢s before the Day, yet the Lands
muft be {ettled according to the Agreement, and fo it has
been often done. For it would be hard, that the enlarging his
Security at Law, fhould make him in a worfe Condition in E-
quity than if he had taken none at all ; nor can it ever be
mtended, that a Bond, added only to enforce the Performance,
thould weaken the Lien of the Agreement..

Sect. 3. But regularly the Law never gives any other Remedy
than what the Party has provided for himfelf; for this would be
to alter the Agreement of the Parties ; tho’ in {ome Cafes it is o-
therwile. And the Diverfities feem to be thus fettled. 1/2, Where
there is no Remedy at Law at all, Equity will certainly grant one.
As in cafe of aRent-Seck, to decree Seifin ; or where the Deeds, b
which 1t was created are loft, and {o uncertain what Kind of Rent
it was; for wherever there s a Right, there ought in Equity to be
a Remedy for it. But if a Man comes to be remedilefs at Com.
mon Law, by his own Negligence, he fhall not be relieved
in Equity. Asif a Man lofes his Deed, unlefs he can make
it appear that it was once ackually in his Cuftedy, and that

he
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he has been deprived of it by {fome Cafualty or Misfortiine. So
if a Man deftroys his Remedy to diftrain, and cannot have
Debt for the Arrears; 1t being due out of a Frechold, he fhall
not be relieved for them in Equity. So in Cafes proper for
Law, a Man muft defend himf{elf by legal Pleadings. And a
Court of Equity is not to relieve either Mifpleading, or whete
there is a Neglect and Want of a Plea; or no proper Plea put
in in Time; for it was his own Fault, So Equity will not
relieve for mefne Profits, unlefs in cafe of a Truft, or an In-
fant, where no Entry was made by the Perfon entitled to the
mefne Profits. 24ly, Where there 1s a2 Remedy at Law, Equi-
ty will not grant a further one, altho’ the Remedy at Law is
not fufficient : Unlefs there be fome Fraud; or the like: And
therefore in all Cafes; where the Court has decreed Payment
of the Rent; and thereby charged the Perfon, no other Remes
dy could be obtain’d. And the ufual Relief, even where for
Want of Seifin there was at Law no Remedy, s only to de-
cree Seifin.  But this is to be underftood of a Remedy pro-
vided by the Party him{elf; as in a Grant; or Refervation of
a Rent by Deed ; otherwife of a Devile of a Rent, in which
the Devilor is intended to have been inops confilii, for this is a
particular Mifchief, not againft any Maxim or Rule; theo’ une
provided for by the Law.

Seét. 4. There is alfo an implied as well as an exprefs Affent .,
As where a Man who has a Title, and knows of it, ftands by,
and either encourages, or does not forbid the Purchafe, he
fhall be bound, and all claiming under him by it; neither fhall
Infancy or Coverture be any Excufe in fuch Cafe; and this
feems a juilt Punifhment for his Concealing his Right, by
which an innocent Man is drawn in to lay out his Money.
And for the {fame Reafon, {uch Fraud in a Mortgagee will with-
‘out Doubt poftpone his Mortgage. So if 4. makes an abfolute
Conveyance to B. for 500/ and B. executes a Defeazance up-
on Payment of 1500/ within fixteen Years, and B. on his
Marriage {ettles this as an abfolute Eftate on his Wife and the
Iffye of that Marriage, there being Proof that 4, made the
Conveyance to enable B. to get a Fortune, tho’ another Lady,
and not the Wife he really married; yet he thall be bound as
particeps criminis, notwithftanding that the Wife’s Father had
Notice of the Defeafance before the Settlement made. So if
A. agrees for the Purchafe of Timber, and he and B. enter in-
to a Bond that 4. his Executors and Adminiftrators fhall not
cut down Timber under fuch a Size; it comes out that 4’s

4 Name
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Name was only made ufe of for B. B. cuts down Tirhber
under the Size; there can be no Remedy againft B. upon this
Bond, but it is 2 Fraud upon the Seller, and relievable in E-
quity. But this Relief is only extended to Jomntures, Morts
gages, and fuch as come in upon a Confideration, and not to
a voluntary Devifee.

Seét. 5. However, where the Intent is only to give Bamages,
Equity will not decree a {pecifick Performance. As where a Sets
tlement is made to the Husband for Life, Remainder to his
intended Wife for Life, Remainder to the Heirs of the Body
of the Hufband on the Body of the Wite, Remainder to his
own right Heirs, with a Covenant, that he would not dock
the Intail, nor f{uffer a Recovery: Altho’ this Covenant {eems
to be executory, and like a Covenant that a Man would not
execute a Power to make Leafes; yet there 1s a Difference
where the Agreement is fubfequent to the Raifing the Power
to extinguith it, and the Cafe here, where all is in the {fame
Deed. For the Party here knew that he had a Power to bar
the Intail, and therefore agrees to accept of a Covenant, by
which he 1s to have Damages only, and not the Thing
Specie; tor that would be to catry it beyond the Agreement.

Sect. 6. The Agreement ought alfo to be compleat and per-
felt; for pacta contraétuum preparateria are not binding, either
in Law or Equity. As if upon a Treaty of Marriage, the Fas
ther and Hufband go to Counfel, who hearing the Propofals on
both Sides, takes down Minutes or Heads of them in Writing,
and gives them to his Clerk to draw a Settlement; thefe prepa-
ratory Heads might have receivid feveral Alterations or Addi-
tions, or the Agreement have been entirely broken off upon
further Inquiry into the Parties Circumftances; and therefore
if they marry without the Confent of the Father, it is at their
Peril ; for there 1s no Cafe where an Agreement, tho” wrote
by the Party himfelf, fhould bind, if not figned, or in Part
executed by him. But if the Marriage had been had upon the
Foot of this Writing, and the Father had been privy and con-
fenting to it, he fhould then have been oblig’d to execute his
Part. So in a Will, if the Writing be but a Draught or Pre-
paration to a Teftament, and not a Teftament it felf, it is
without any Force, for the Teftator mult have animum refland;.
But Notes taken from the Mouth of the deceafed, of his laft
Will, or made by his Appomntment, and read to him, tho' not
writ in Form of Law, were a {uthcient Will in Writing upon
the Stat. of 32 & 34 H. 8, And in Wills, where the Devifes

F are
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are feveral and diftin&t, the perfet is not to be huit by the
imperfe@, altho’ the Teftator die before the whole is finifh’d ;
for Perfeverance, and not Mutation of Will, is to be prefunr’d.
© Seft. 7. And where-ever thete is a Demand in Law or Equis
ty, there muft be a Cettainty of the Thing demanded, to be
adjudged or decreed; or at leaft a mean to reduce it to a Cer-
tamnty ; for otherwife the Court will not know how to give
Judgment. The Agreement muft alfo be fix’d and {fettled, and
not wavering and revocable, ot elfe the Reprefentative will
not be bound by it; if not perfected before the Parties Death.
But here are {everal Diverfities to be obferv’d. 1/, Between a
Covenant, or other Agreement; which is perfe&t and compleat,
altho’ it take Effect in Pofleflion upon a future Matter preces
dent, and a Covenant and Agreement incoimpleat and impers
fe@, which is to be reduced to its Perfeétion; by future Mat-
ter ex poft fafto, for in the one Cafe the Intereft and Effate
in the Land is prefently vefted, but in the other not; and
therefore it muft be made perfelt in the Life-time of the
Parties, or elfe will not bind; for the Lien never vefling in
the Anceftor or Teftator, cannot defecend upon the Heir or de-
volve to the Executor. As if Land is render’d by Fine to one
and his Heirs, there the Land is bound, {o that he cannot al«
ter or defeat it: And tho’ he, to whom the Render is made,
dies before the Execution, yet his Heir fhall have it. But if a
Man devifes Land to one and his Heirs, and after the Devifee
dies before the Devifor, the Devife 1s void; for the Will was
alterable at the Pleafure of the Devifor, and the Heir cannot
be a Purchafor; (becaufe by the Words, he is appointed to
take by Way of Limitation. 24, Between a Covenant or
Agreement executory, and a Grant or Bargain which muft
take Effelt, and change the Property of the Thing granted,
either prefently and at once, or depending upon {omewhat
that fhall reduce it to its full Effe&t ; and therefore if 4. grant
all his Woods and Under-woods growing upon all his Manor,
‘which could conveniently be fpared without Prejudice to the
Eftate of his Manor, this Grant is void; becaufe it is uncer=
tain which Trees may be {pared, and which not, and there is
no Perfon appointed to determine it. But if it were a Coves
nant or Agreement executory, he might have taken Trees b
Force of it, and have juftified {pecially, averring, that they
might be {pared, and put himfelf upon the Jury for it.
Sect. 8. But befides the bare Words of the Agreement, the
Common Law, to prevent Impofition, ordain’d certain Cere-
1 MORIes
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tnonies where an Intereft was to pafs; and therefore appointed
Livery for Things corporeal, and a Deed for Things incorpos
real. Yet in Equity, where there was a Confideration, the
Want of Ceremonies was not regarded. However, in former
Times, this Court was very cautious of relieving bare parol
Agreements for Lands, not figned by the Parties, nor any
Money paid; altho’ they would {ometimes give the Party Sas
tisfaction for the Lofs he had fuftain’d. And now by the
Statute of 29 Car. 2. cap. 3. If an Agreement be by Parol, and
not {igned by the Parties, or fome Body lawfully authoriz’d
by them, if fuch Agreement be not confefs’d in the Anfwer, it
cannot be carried into Execution. But where in his An{wer;
he allows the Bargain to be compleat, and does not infift on
any Fraud, there can be no Danger of Perjury; becaule he him-
felf has taken away the Neceflity of proving it. So, if it be
carried into Execution by one of the Parties, as by delivering
Poflefhion, and {uch Execution be accepted by the other, he
that accepts it muft perform his Part; for where there is a
Performance, the Evidence of the Bargain does’ not lie meres
ly upon the Words, but upon the Falt performed. And it is
unconfcionable, that the Party, that has receiv’d the Advan-
tage, {hould be admitted to {ay, that fuch Contrat was never
made. So if the Signing by the other Party, or reducing the
Agreement into Writing be prevented by Fraud; it may be
good. And altho’ parol Agreements are bound by the Statute,
‘and Agreements are not to be Part Parol, and Part in Writing :
Yet a Depofit, or collateral Security, for the Performance of
the written Agreement, is not within the Purview of the Sta-
tute. ;

Seft. 9. So where, in Confideration of the Agreement, the
Plaintiff had expended great Sums of Money about the Pre-
mifles, and charged that Part of the Agreement was, that the
Agreement thould be put into Writing ; there i1s a Difference
to be taken where the Money was laid out in lafting Improve-
ments, and where for Fancy or Humour. And its clear a Bill
would hold fo far as to be reftored to the Confideration Money,
expended 1n valuable Improvements; for a Leafe, tho’ void for
Want of legal Ceremonies, yet 1s a {fuflicient Colour to poflefs.
But the Difficulty feems to be, that the A& makes void the
-Eftate, but does not {ay that the Agreement it {elf thall be void.
So that poflibly a Man may recover Damages for the Non-
‘performance of it, and then there is no Doubt to decree it in
Equity. So where the Plaintiff, purfuant to a parol Agree-

ment
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ment for a building Leafe, proceeded to pull down Part, and
build Part, and before any Leafe executed, the Owner of the
Soil died ; Equity will decree a Building Leafe to be made ac-
cording to the Agreement. But the Execution in Part, to make
a parol Agreement for Land valid in Equity; muft be valuable
and meritorious. Nor i giving §s. or 10+, Earneft, &e. {uf
ficient: But in thefe Cafes an Altion at Law muft be brought,
and Damages only recovered. For when this Court does aflift the
Common Law, and enforce the Pérformance of the Agreement
in Specie, it does it upon important Reafons; viz. when otherwife
there would be a great Burthen and Penalty upon the Party;
if having performed Part, by which he himfelf has a Lofs,
and the other a Benefir, he fhould not have 4 reciprocal Pers
formance. .

Set. 10. There is another Branch of the Statute which res
ftrains Marriage Agreements, not made in Writing and figned
by the Party. But an Agreement by Letter takes it out of
the Statute; for this 15 a Writing figned by him, and a Man
may make a Bond in a Letter, if he puts his Hand and Seal
to it. As to that Claufe which relates to the Writing, Signing
and Attefting of Wills, it 1s faid, that the Signing of the Devifor
or Witnefles is not neceflary. And this Statute, and that of Inte-
ftates, were drawn up by J.C. Hale, and the Judge of the Prero-
gative Courts. And there are many Things in them that are ac-
cording to the Plan of the Civil Law: And the Conftructions
have been accordingly. And there is the fame Rule of Pro-
perty in Equity, as in the Law ; and the fame Expofition of
the Statute Law; and the rather, becaufe it is a Statute .of
Frauds, which is the proper Bufinefs and Juri{di%ion of a
Court of Equity to {upprefs.

Seft. 11. And’it has been {aid, that where there is a written
Agreement, the whole Senfe of the Parties is prefumed to have
been comprized therein, and it would be dangerous to make
any Addition, in Cafes where there does not appear any Fraud
in leaving out any Thing. Yer if by Proof it appears that a
Settlement was intended, and the Articles agree with the In-
tent of the Parties, but the Settlement does not, it fhall go ac-
cording to the Articles, altho’ the Settlement was made before
the Marriage, when it may be {uppofed to have been wav'd,
as it might be before Marriage, tho’ not afterwards. So where
the Husband, when he propofed the Treaty of Marriage, of-
fer'd to fettle 5001 per Aun. Jointure, and after the Marriage

took Notice, that the Jointure fettled was not {o much, and
I i 7 talk’d
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talk’d of making it up fo much; altho’ there was no Covenant
or Agreement prov'd, whereby he bound himfelf to make a
Jointure of that Value; yet the Heir fhall be decreed to make
it up. For a Covenant is but an Evidence of the Agreement;
and therefore, 1f there be any other Evidence, which proves the
Agreement, it is as good.

Set. 12: And fo much for the Agreement of the Party that
conveys. But an Affent, on the Part of the Perfon that takes,
i alfo eflential to all Conveyances and Contralls ; for where a
Man is to be vefted with an Intereft, his Acceptance is necef-
{ary ; otherwife of a bare Authority only. Yet this is not to
be compared with fuch collateral Aéts or Circumftances, as by
the pofitive Law are made the effe€tual Part of a Conveyance.
vig. Livery of Seifin, Attornment, and fometimes Entry of
the Party ; as in Cafe of Exchanges, or the like. For where
an ‘A&t is done for a Man’s Benefit, his Agreement is implied
till he difagrees; becaule no Man can be {fuppofed to be un-
willing to do that which is for his Advantage. And this does
not hold only in Conveyances, but in the Gift of Goods or
Chattels, whether in Poffeflion or Altion. But the Donees
may make Refufal i Pais; and hereby the Property and In-
tereft thall be devefted out of him; for a Man can’t have an
Eftate put mto him in Spite of his Teeth. But when a Frees
hold is vefted in him, it cannot be devefted by nude Parol in
Pais ; but remains in him always tll Difagreement in a Court
of Record, to the Intent that the Tenant of the Precipe may
be the better known: Except in fome {pecial Cafes.

CAP 1V.

Set. 1. T follows in Order, that we treat of the Subject Matter
of Covenants. And here it is a certain Rule, that A-
greements receive all their Force from the Ability of the Par-
ties, and can never extend further; for of {fo much, and no
more, have they a Liberty of difpofing. If therefore they
know on both Sides that the Thing is abfolutely impoflible,
and are privy to each other’s Knowledge as to this Point, the
Engagement cannot be efteemed a deliberate and ferious A&, or
be of any Validity. But if the Undertaker only knew the
Impoflibility, and not the other Party, he fhall pay him the
Damage that he fuftains by being thus impos’d upon. And fo if
he negle@ed to weigh his own Strength, {o as to undertake an
Impoflibility, which, upon due Confideration, he might have
G . found
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found to be fuch. And in the Civil Law, an impoffible Con-

dition avoided the Contralt; for they concluded; that by the
adding a Condition, which they knew to be 1mp0{ﬁble, the
Parties could not intend the Agreement fhould be of any Force.

Yet it {eems; in the Law of England, the Rule 1s not the {ame
of conditional as of other Contralts. For by that Law, an
Agreement to do a Thing in it {elf impoflible, or out of the
Power of Man, is void in all Cafes. And they rake this Dif-
ference between an impoflible and an incertain Limitation of
an Eftate; that the firft cannot be intended any Part of the
Contra&, nor to have been the Subjelt of Deliberation; for no:
Man in his Senfes, deliberates about what is abfolutely out of
his Power : But an incertain Limitation 1s void upon another
Account, viz. becaufe the Court can’t afcertain it. But as to
impoflible Conditions, if they be precedent, the Intereft will
never veft: But if fubfequent, the Deed is {ingle; for it fhall
be intended that he knew he could not perform it, and fo did
not defign to defeat the Deed.

Seft. 2. But a Man may bind himfelf to do any Thmg, which
1s not in it felf impoflible; and it is at his Peril if he does not
perform it. And the legal DiftinCtion between a near and res
mote Poflibility, having no Foundation in Reafon, is not res
varded in Equity; and therefore {ince the Statute of 21 H. 8.
cap. 15. when long Leafes could firft be taken with Security,
a Remainder of a Term for Years was admitted there, and
deem’d as ftrong an Intereft as an Eftate of Freehold and In-
heritance. So if A. covenants, ¢c.'in cafe he dies without Iffue,
to give his Lands m D. to hlS Brother, this fhall be carried into
Execution, upon the falling of the Contingency, altho’ the
Limitation be after a Dymg without Iffue. So altho’ a Grant
of a future Pofhbility is not good in Law; yet a Poflbility
of a Truft in Equity might be aflign’d. So a Covenant to {ettle
Lands,. of which he had only a Poflibility of Defcent, fhall be
carried into Execution in Equity ; for the Court does not bind
the Intereft, but inftead of Damages at Law, enforce the Per-
formance in Specie. But the Law does not admit of Grants,
or other Conveyances, except there be a Foundation of an In=
tereft in the Grantor, and he has the Thing either attually
or potentially. Yet of Declarations precedent 1t does allow,
provided it be afterwards enforced by {fome new A& Asif a
Man covenants to purchale the Manor of D. and levies a Fine
of it before fuch a Day, to certain Ufes exprefs'd in the In-
denture of Covenants, this Deed to lead the Ules will be fufhi-
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cient, tho’ the Land is purchas’d after; becaufe there is a new
A& to be done, viz. the Fine. But if I covenant with my
Son, in Confideration of natural Love, to {tand {feis’d to his
Ufe of the Lands which I fhall after purchafe, yet the Ule
is void : The Reafon is; becaiife there is no new A& to pers
fect this Beginning, and I had nothing at the Time of the
Covenant. So 1f I mortgage Land, and after covenant with
% 8. in Confideration of Money, that after Entry for the Con-
dition broken, I will ftand {eis'd to the Ufe of the faid % S. and
I enter, and this Deed is enrolled, and all within the fix
Months, yet nothing pafles; becaufe this Enrollment is no
new A&, but only a perfective Ceremony of the firft Deed of
Bargain and Sale. And the Law is the ftronger in this Cafe ;
becaufe of the vehement Relation, which the Enrollment has
to the Time of the Bargain and Sale, at which Time I had
nothing but a bare Condition. So the Statutes of Wills of
Land require, that the Devifor {hould be {eis’'d of the Land at
the Time of making his Will. But a Man may devife Things
perfonal which he has not ; for the Legacy pafles not by the
Will, but by the Affent of the Executor, to whom the Will
is only directory. And whatever Thing would come to my
Executors, I may difpole of by my Will, as a Right of a
Term, or a Thing in Aftion when recovered; for the Execu-
tor has his Authority only to fulfil the Will. But at Common
Law, what fhould not be done by my Executors, but by my
Heir, could not be deviled, as a Poflibility, <. unlefs vefted
with an Intereft. Yet it feems, {ince the Statute of Ufes, the
Devifee may take Benefit of it, by an equitable Conftruttion.

Seft. 3. And even at Law, a Man 1s bound to do all that
lies n his Power ; {o that if Part of the Agreement becomes
impoflible by the A& of God, that does not difcharge the
reft, altho’ it were in the Disjuntive, and he is deprived of
his Eleftion.  So if the whole were at firft impoflible, yet if
it may become poflible, before he is compellable to do it, it is
not void ; for the Law refpefteth the Right of Poflibility, and
will have nothing to be void, that by Poflibility may be made
good. - As where a Dean and Chapter, before the difabling A&,
made a Leale for ninety-nine Years, and covenanted to renew,
at the Expiration of the nmety-mne Years, for ninety-nine
Years more ; altho’ the’ Covenant is entire, yet they ought to
make fuch Leafe as is in their Power, wiz. for forty Years,
which was allow’d them by the Statute.

Sect. 4.
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Seét. 4. And it is indifpenfably neceflary that we have both a
natural and moral Power of perfz)/rming’ what we undertake. For
it would be abfurd, that an Obligation, which derivesits Pow=
er from the Law, fhould put us under a Neceflity of doing
fomewhat which the Law prohibits. Equity therefore will not
decree Tenant for Life to commit a Forfeiture. And fo if
1000 L be bequeathed, to procure a Dukedom to the Head of
the Family, a Bill will not lie for this; becaufe it 1s illegal to
acquire Honour for Money. So a Bill for an Allowance for
Attendance at Auttions, to enhance the Price of Goods, thall be
‘difmiffed with Cofts ; for Equity will never give Countenance
to Demands of an unfair Nature. But altho’, where the Par-
ty himfelf comes to be reliev’d againft a turpis Contractus; as a
Bond to a common Harlot, the Court may perhaps refule to
mterpofe, for this Court fhould not be a Court to examine
fuch Matters: Yet where the Plaintiff is only an Executor;
that varies the Matter. It is true, the Common Law will not
enquire into the Confideration of a Bond; for Matter in Pais
may be avoided by Averment, but not a Deed. And there are
only two Ways of Pleading to a Bond, viz. te the Lien, as Dus
refs, Ue. to fhew that it never did operate; or to the Condi-
tion, to fhew that it is defeated by Matter of as high a Nature;
but Chancery will, and fet it afide if illegal.

Set. 5. So the Law will not imbolden the doing an illes
gal A&, and therefore a Condition againft Law makes all void.
But this is to be underftood of the doing {fome A& that is
Malum in fe, then it makes the Bond void; otherwife not, un-
lefs it be againft a Statute ; for a Statute is a ftri&t Law, and
the Letter is {fo. And where a Condition, by being againft Law,
fhall avoid a Bond, the Condition muft be againft Law expref-
ly, U in terminis terminantibus, and not for Matter out of the
Condition, as in Bonds of Refignation, and the like, without
an Averment. Yet if the Bond is general, for a Refignation,
fome {pecial Reafon muft be fhewn to require a Refignation,
or the Chancery will not fuffer it to be put in Suit: If it
fhould not be {o, Simony will be committed without Proof or
Punifhment. But regularly, wherever there may be a Way to
perform the Condition, without a Breach of the Law, it is
good. As a Condition to Alien in Mortmain; becaufe there
may be a Licence.

Set. 6. And this Court will not meddle with Play Debts, or
any fuch Things. However this is not to be underftoed {o ge-
nerally as it is {fpoken, but to mean, that the Court will give
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no Countenahce to exorbitant Gaming ; becaufe fuch improvi
dent riazards bring on the Ruin of Families.  But the Court
has feldom denied to extend its Relief agamﬁ the Gamefter
himfelf, in Behdlf of the Perfon injurd; as where two Men
play on a jomnt Stock, and one holds the Stakes, and fweeps
up the Money, he fhall anfwer 4 Moiety of that to his Coms-
panion. And altho’ Equity will not. ufually interpofe in Cafes
relating to the gaming Alts; becaufe it confiders, both Winner
and Lofer equally guilty; and i taking upon them to game,
they {feem to renounce the Benefit of the Law : Yet even at
Law, in an Altion upon a Wager, they have given the De-
fendant leave to imparl from Time to Time; tho in Stritnefs
1t is not prohibited by the Common Law: Much more ought
Equity to difcourage it, becaufe the Publick is concern’d, that
Men thould not mlfpend their Eftates and Time. And in the
Civil Law, they allowed the Lofer to recover his Money again,
even beyond the ordinary Time of Prelcription.

Seét. 7. As to the Lawfulnefs of Ufury, fince Damafres may
be démanded for tardy Payment, why may we not bargam for
fomethmg certain before-hand, upon Confideration that our
Money is in another Man’s Power; when we were not oblig'd
for his Benefit to venture the Lofs, or to negle&t the Gain
that might be made of it. And therefore in the Roman Law,
long before Fuftinian’s Time, Money might be lent at 12 /. per
€ent, which was called U_fum Centefima, but not higher, except
it was lent at great Hazards; for the Laws there prefcrib’d
no Bounds, any more than in certain conditional Agreeements.
But in Fngland, antiently the Perfons of Ufurers were pu-
nifh’d, and the Ordinary had Cognizance of them in their
Llfe-tlme, to compel them to make Reftitution ; and all their
Goods and Lands efcheated at their Death to the King. And
{b odiouis was Ufury, in the Eye of the Common Law, that
a Man could not maintain an Action upon an ufurious Con-
tralt. But now fuch Ufury, as is allowed by the Statute, hath
obtain’d fuch Strength by Ufage that it will be a great Impe-
diment to Trafick, ¢7%¢. if it thould be imipeached. And altho’
the Statute is to be taken ftrictly, in order to {upprefs Ufury,
yet it muft be between fuch Parties as make the corrupt Agree--
ment, and not to punifh others who are not privy to it. There
is alfo a Difference between a Bargain and a Loan. For if
the Principal i1s in Hazard, and the Bargam is plain, it is
not within the Statute of Ufury But it is otherwife of a
Loan; for then it is intended that the Principal is in no Dan-
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ger. Howerver if it be found that he took 40 L by a corrupt
Agreement, tho’ it be not within the Statute; yet Judgment
thall be given againft him at Common Law. And in ufurious
+ Contrats, there is no Doubt but Equity will give Relief to
the Borrower, in Cafes where the Law will not reach him;
for it is unjuft that the Lender thould go away with {uch ex-
orbitant Gains; and the Borrower can never be confider’d as
particeps criminis," but rather as one deferving Compaflion than
Punifhment; and tho’ Equity will not go direétly contrary to
an A& of Parliament, yet it will often apply a different Re-
medy from what that prefcribes: |

Sect. 8. But there are fome Softs of Gaming and Ufury not
at all prohibited by Law or Equity; as in Cafe of Infurances
and Bottomry-Bonds, which are allow’d for the Encourage-
ment of Trade. Infuring is, where a Man f6r a certain Sum
takes upon him the Rifque that Goods are to run in Tranf-
portation from Place to Place. And a Policy of Infurance
muft be conftru’d according to the Ufage amongft Merchants,
and the Voyage ought to be according to the Ufage. And the
King’s Bench takes Notice of the Laws of Merchants, which are
general, tho’ not of particular Ufages; for the Law Merchant
- 18 an univerfal Law throughout all the World. But Infu-
rances are for-the Benefit of Traders and Merchants only; and
for this End were they at firft introduced, that a Merchant
having a Lofs might not be undone, many bearing the Bur-
then together: Not that others unconcern’d in Trade, nor
interefted in the Ship, fhould profit by it. And the Reafon
why a Man having {ome Intereft in the Ship or Cargo, may
infure five Times as much, is, becaufe a Merchant cannot tell
how much, or how little, his Faltor may have in Readinefs to
lade on Board his Ship.

Se¢t. 9. Bottomry, or Fenus nauticwn, is {o call'd from the
Bottom of the Ship, a Part being put for the whole; for it is
indeed in the Nature of a Mortgage of the Ship; and this is
allow’d almoft every where, by Reafon of the Hazard of the
Lender, and it being found ufeful for Navigation and Coms
merce. Yet a Court of Equity will never affift a Bottomry-
bond, which carries an unreafonable Intereft; but will leave
him to recover at Law as well as he can.  On the other Side,
if the Obligor goes the Voyage, he fhall not be reliev’d here,
upon Pretence that the Deviation was of Neceflity, faving as
to the Penalty. And if the Ship, tho’ loft, has deviated from
the Voyage mention’d i the Bond; the Obligee may recover
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the Money on the Policy of Infurance, and allo put the Bots
tomry-Bond in Stit; for the Infurers might as well pretend
to have Aid of the Bottomry-Bond, as the Obligor of thé
Money tecover'd on the Policy. |

Seét. 10. It was alfo a Rule in the Civil Law, that Marriage
ought to be free, and the fame Policy has obtain’d in Equity.
And therefore in Cafe of a Bond in common Form for Pay-
ment of Money, but prov’d that the Agreement was, that the
Obligor thould marry fuch a Man, or fhould pay the Money
due on the Bond: The Court will decree this Bond to be deli=
ver'd up to be cancell'd, as being contrary to the Nature and
Defign of Marriage, which ought to proceed from free Choice,
and not from any Compulfion. So where-ever a Mother or
Father, or Guardian, infift upon a private Gamn, or Security
for it, and obrtains it of the intended Hufband, it fhall be fet
afide ; for the Power of a Parent or Guardian ought not to be
made ufe of to fuch Purpofes. You fhall not have m
Daughter unlefs you do {fo and fo, 1s to {ell Children and
Matches. And thefe Contralls with the Father, ¢ {eem to
be of the {fame Nature with Brokage-Bonds, . .but of more
mifchievous Confequence, as that which would happen more
frequently; and it is now a fettled Rule, that if the Father
on the Marriage of his Son, takes a Bond of the Son to pay
him {o much, e it is void, being done by Coertion, while
he is under the Awe of his Father. Nor will the Court only
decree a Marriage-brocage Bond to be deliver’d up, but a Gra-
tuity of fifty Guineas attually paid to be refunded ; for fuch
Bond is in no Cafe to be countenanc’d. And a Bond to procure
Marriage, tho’ between Perfons of equal Rank and Fortune, is
void; as being of dangerous Confequence. So if 4. being a Wi-
dow gives a Bond to B. ¢f 20 L if the thould marry again, and
B. gives a Bond to the Widow to pay her-Executors the like
Sum, if the did not marry again: And the Widow foon after
marries, her Bond will be decreed to be deliver’d up. And the
Difference which fome take, where it is a Bond Penal, where-
on the Jury can give no lefs than the Penalty, and the Cafe
(of a Promife) where the Jury will, as Caule is, leffen, e,
feems not to be Law; but the Agreement void in both Cafes.
And fo in Reftraints of Trade, the Diftin&ion is not between
Bonds and Promifes, as is laid down in {fome Books; but it is
between Bonds,- Covenants or Promifes with Confideration and
fuch as are without: For the firft, if only with Refpe@ to a
particular Place or Perfon, may be juft and reafonable; nor is it
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againft Magra Charta; for that only provides againft Power and
. Force, that a Man be not diffeifed of his Liberty or Eftate,
but he may {ell either:, Whereas theother, for ought appears,
may be oppreflive, and is of mifchievous Confequence to the
Publick. o 3 |

Seét. 11: And in the Civil Law, Countet:letters; and all fe-
cret Alts which make any Change in Agreements, are of no
Manner of Effe&t, with Refpeét to the Intereft of a third Per-
fon; for this would be an Infidelity contrary to good Man:
ners and the Publick Intereft. So private Agreements in De-
rogation of Marriage-Articles are all {et afide in Equity. = As
where the Daughter promis’d to repay rol Part of the Mar
riage-Portion of 9o/ this is a fraudulent and void Promife.
So where 4. having a Kindnefs for B. treated a Marriage for
him with C. for his Niece, and a Settlement being agreed upon
for 2500l Portion, he obtain’d a Redemife of Part of the E-
flate fettled for prefent Maintenance, and a Releafe of what
(4). had covenanted to {ettle after his Death; and beth {et afide
in Equity. So where the Brother gave a Bond to make up his
Sifter’s Portion the Sum that was infifted on, but took a Bond
from her before Marriage to repay. The Hufband died, the
Wife {urviv'd, and was reliev’d againft the Bond. From which
Calfes it may be colleCted, that that which is the open and pub-
lick Treaty and Agreement upon Marriage thall not be leflen’d,
or any Ways infring’d, by any private Treaty or Agreement,
And that, which was once a Fraud, will always be {o; and the
Woman {urviving the Hufband will not better the Cafe, nor
the Aflignment of {uch a Bond to Creditors; for a Bond, af-
fignable only in Equity, 1s ftill Liable to the {fame Equity, as if
remaining with the Obligee; and as to any Promife made af-
terwards to pay it, that was but nudum pactum, and not binding,
So a Sertlement made by a Woman before her Marriage, for
her feparate Ufe, without the Hufband’s Privity, fhall not
bind the Hufband ; being in Derogation of the Rights of Mar-
riage. But where a Widow, before her Marnage with a fes
‘cond Hufband, aflign’d over the greateft Part of her Eftate to
Truftees for Children by her former Hufband; it is certain a
Widow might with a good Confcience, before fhe put herfelf
under the Power of a {econd Hufband, provide for the Chil
dren fhe had by the firfl,

Sect. 12. And, by the Civil Law, whatever Debtors do to
defeat their Creditors is void, and there is a great Refemblance

between the Civil Law in this Matter and the Statute of 13 EL
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But in eath of them there was this Exception; that it {hould
not extend to dvoid any Eftate or Intereft, ¢J¢. made upon 4
good . Confideration and bona fide. So that both muft concur j
for Equity requures that the Deed that defeats another fhall be
made of as high a Confideration, as the Thing is that is
defeated by it. And therefore if a Man fteals a young Lady,
who has a confiderable Fortune in Truftees Hands, and the
Hufband gives a Judgment to make a Settlement upon her,
Equity will not {et this afide in Behalf of Creditors, tho’ the
Settlement was after Marriage, and voluntary; for. the Court
would not have let the Hufband have had the Fortune w ithout
making a Settlement. And the Statute did not mean to al-
ter the Nature of the Debt: So that if the Debt don’t bind
the Heir, but merely the perfonal Affets; it will not affe& a
Volunteer with Power of Revocation, unlefs reduc’d to a
Judgment during the Life of the Debtor. And even a Debt that
does affe& the Heir will not bind a Purchafer of the Volunteer
with Notice, till it is plac’d upon the Land by the Judgment;
for if it were otherwife perfonal Security would be turn’d ins
to real Security. And fome think that fraudulent Conveyances
are made fo only by the feveral Statutes made for that Purpofe.
And therefore if the Debtor makes a Purchafe in Truftees
Names, he may declare the Truft to whom he pleafes; for he
might have given him the Money to have made the Purchafe
himfelf, and it is a new Pretence to {ay a Man made a Pur-
chafe fraudulently. But altho’ regularly for Cafes within the
Statute, Relief muft be had at Law; yet if Goods are given
to defraud Creditors, in {uch a Cafe as the Gift is. not avoid-
able by the Statutes, the Party may be reliev’d here; for this
Court determin’d concerning Charities and Frauds long before
any Statute made concerning the fame.

Sect. 13. And thefe Statutes made againft Frauds are for the
Publick Good ; and therefore to be taken by Equity, and bind
the King. And the Word (declare) in the A& of 13 of Elig,
{hews it was the Common Law before. Nor does that A& ex-
tend only to Creditors, but to all others who have any Caufe
of A&ion or Suit, or any Penalty or Forfeiture either to the
King or the Subject, as for Felony, Outlawry, Recufancy, or
the like. But there is a Difference between Purchafers and
Creditors. For the Statute of 13 EL makes only fraudulent
Conveyances void agamft Creditors; but in the Cafe of a Pur-
chafer, all voluntary Conveyances are void by the exprefs Let-
ter of the 27th of Eliz. without more, And the Notice of
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the Purchafer, wiz. of the Fraud, cannot make that good
which an A& of Parliament makes void, for they are always
fraudulent againft Purchafers. And therefore any Per{fon coming
in by a voluntary Conveyance, and purfuing a Purchafer at
Law, {hall be oblig’d to difcover his Title in a Court of Equi-
ty ; for elfe he might be put to encounter Evidence.he never
heard of. But he that would have Benefit of this A& ought
to be a Purchaler bona fide, and in vulgar Intendment, viz. for
a valuable Confideration, as a Leflee at a Rack-rent, tho’ he
paid no Fine, becaufe he is bound to pay his Rent during the
Term, whether the Land 1s worth it or not. And this Sta-
tute is very well penn’d; for the Words of the A& are gene-
ral, and whoever fells it, the Purchafer fhall avoid fuch frau-
dulent Eftate, ¥¢. So where a Man in a {fecret Manner made
an Eftate to the Ufe of his Wife for her Jointure by Fraud
and Covin, to defeat a Purchafer to whom he intended to fell
the Land; if the Fraud be prov’d in Evidence, or confefs'd in
Pleading, the Purchafe fhall avoid the Eftate.

Seét. 14. And where upon the Statute of fraudulent Devifes
it has been objected, that that Statute being introdullive of a
new Law, the Relief upon it ought to be at Law. Yet Equi-
ty will alfo give Relief.  As where the Heir having alien’d the
real Eftate, a Bond-Creditor brings a Bill againft him and the
Purchafer. But altho’ by that Statute, a Man is prevented
from defeating his Creditors by s Will: Yet any Settlement
or Difpofition he fhall make in his Life-time of his Lands,
whether voluntary or not, will be good againft Bond-Creditors;
for that was not provided againft by the Statute, which only
took Care to fecure fuch Creditors againft any Impofition
which might be fuppos’d in a Man’s lalt Sicknefs; but if he
gave away his Eftate in his Life-time, this prevented the De-
{cent of fo much to the Heir, and confequently took away
their Remedy againft him, who was only lable in Refpedt of
the Lands defcended ; and as a Bond is no Lien whatf{oever in
the Hands of the Obligor, much lefs can it be {o when they
are given away to a Stranger.

Sect. 15. So if a Freeman makes a Gift of any Part of his
perfonal Eftate in his Life-time, or if he turns all his Effate
mto a Purchafe of Land, he may difpofe of this as he thinks
fi.  So if Money be given by a Freeman to be laid out in
Land, and fettled, &e. or if a Freeman upon a fecond Mar-
riage conveys Leafes in Truft, ¢J¢c. and in the Settlement there
iz, an Agreement, that the Truftees thould fell thefe Leafes,
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and inveft the Money in the Purchafe of Lands of Inheritance to
be {ettled to Ufes: By the Agreement, thefe Leafes are now to
be confider’d in Equity, as if a Purchafe had been altually made,
and the Freeman had paid the Money out of his Pocket.

Set. 16. But the Cuftom of London muft be entirely given
up, if Equity would not aflift to fet afide Conveyances in
Fraud of the Cuftom. And therefore where a Freeman had
not altogether difmifs’d himfelf of the Eftate in his Life-time,
and the Deed being made when he was languithing, and but a
little before his Death, it ought to be look’d upon as a Do-
natio caufa Morsis: But will ftand good as to a Moiety, which
he having no Wife might difpofe of. So if a Man has it in
his Power, as by keeping the Deed, Uc. or if he retains the
Pofleflion of the Goods, or any Part of them. Or if there
be a Deed of Truft to the Ufe of his Will, or to pay any
Sum as he fhould appoint, and he makes an Appointment by
Deed and Will, this Will will be deem’d fraudulent and void.
So if a Man poflefls’d of a Term for Years, voluntarily afligns
it as a Provifion for his Child: Yet his Wife fhall have her
cuftomary Share. So a voluntary Judgment fhall not prevail
againft Debts by fimple Contralt, nor againft the Widow of a
Freeman; but his Debts being paid, the Judgment will bind
the legatory Part. And altho’ the Father can’t difpofe of the
cuftomary Part from his Children, yet he may by his Will ap-
point, that if one dies before twenty-one, another fhall have
his Part.  Yet he can’t devife his Child’s Part over to another,
in Cafe that Child die in Minority. But {ee now the late Sta-
tute 11 Geo. 1. ¢ap. 18. which has made a great Alteration in
thefe Matters.

Sect. 17. We are likewife unable to oblige ourfelves to any
Performance about the Goods or Aétions of other Men, not
{ubject to our Difpofal; and therefore no Man’s’Contra&t can
be carried mnto Execution m Equity, any further than his In-
tereft or lawful Power extends. For Equity will not decree a
Man to commit a Wrong to a third Perfon, as to compel a
Tenant for Life to make a Diffeifin, or Forfeiture, of his E-
ftate; or to bind one who claims paramount, as to decree an
Agreement of one Jomtenant againit the Survivor; or to com-
pel a Freeholder of a Manor to confent to an Inclofure or
Stint of a Common, unlefs the Bill charge that he would be
benefited by 1t. But becaule it would be inconvenient, that an
Engagement ferioufly enter’d into fhould be of no Effe&, the
Law ordams, that he who undertakes for another, or makes a

Contract
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Contra@ in his Name, fhould procure a Performance from
him, or ftand in his Stead. As if 4. articles on the Behalf of
B. to purchafe four Houfes in Yamaica, and, pending the Suit
to compel the Seller to make a good Title, the Houfes are {wal-
low’d up by an Earthquake: Yet 4. fhall pay the Money, al-
tho’” he has not {ufficient Effelts of B.s in his Hands.

Se&t.18. And if a third Perfon treats for one that is abfent
without his Order, but undertakes for his Confent, the abfent
Party does not enter into the Covenant till he ratifies it; and
if he does not ratify it, the Perfon who undertook for his
Confent, only, fhall be bound. As if 4 and B. Infolvents,
apply to a Scrivener, who had procur’d 200 £ for 4. upon their
Bond to C. and D. to compromife the Debt, and the Scrivener
tells them that C. and D. would ftand to any Thing that he did,
and accordingly compounds it with them: Yet 4. and B. fhall
pay C. and D. their whole Money, they not being any Way
privy to the Agreement, and the Scrivener fhall repay them,
and indemnify them according to the Agreement, tho’ he a&ted
only as an Agent. Soif 4. by Writing, agrees with B. and C.
to pave the Streets in a Parifh, and they in Behalf of the Pa-
tifh agree to pay him for it, and this Writing 1s lodged in the
Hands of Bj; it 4. paves the Streets, he muft have Relief a-
gain(t the Undertakers, and the Undertakers muft take their
Remedy over againft the Parith; and more efpecially in this
Cafe, the written Agreement, which is his Evidence, being in
the Hands of one of them. On the other Side, where a Man
alls in Execution of the Authority given him by another, ei-
ther exprefly or impliedly ; then it is by Relation the A& of
that other, and he acquires no Right, nor brings any Obliga-
tion upon himfelf. Yet if a Verdi€t is obtain’d againft an
Agent or Truftee, Equity will not relieve againft {fuch Verdict;
but will decree that he fhall be re-imburs’d by his Principal,
and ftand in the Place of the Creditor.

Sect. 19. The Statute de donis conditionalibus, made 13 Ed. 1.
in a Manner created Perpetuities; for by that Statute the Te-
nants in Tail could do no A& mn Prejudice of the Iffue, but
the Will of the Donor was to be obferv’d, and the fame Law
continued about 200 Years. But in 12 Ed. 4. it was refolv’d
by the Judges, that by a common Recovery, the Eftate-Tail
fhould be barr’d ; for the Mifchiefs that were introduc’d in the
Common Wealth thereby. And by 4 H. 7. cap. 24. a Fine
had the fame Force given it, as to the Iffue in Tail, tho’ it
did not extend to him in Remainder, without he neglected to

I make
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make Claim within five Years after it fell into Poffe(fion. And
this Court will not {uperfede Fines and Recoveries, as to make
a Bargain and Sale of Tenant in Tail of a legal Eftate good
againft the Heir; for he is, fince the Statute, to be confider’d as
a Purchafer, and 1s in immediately from the Donor per for-
mam Doni. So that as it feems, no A& of Tenant in Tail
fhall be carried into Execution in a Court of Equity againft the
Ilue any further than at-Law ; for this would be to repeal the
Statute de donis. But if the Iffue enters, and accepts of the
Agreement, it becomes his own, and fhall bind him. And
any Agreement with an Equivalent will bind the Ilue, as a
Partition, tho’ but by Parol. Nor will the Court aid
the Iffue in Tail againft a Difcontinuance, tho’ by a volunta-
ry Conveyance; fo far does it favour the Owner of the Inhe-
ritance who has Power to difpofe of 1it.

Sect. 20. As for a Truft or eqmtable Intereft it is a Creature
of their own, and to be govern’d by their Rules. For an Intail
of a Truft is not within the Statute de donis, and therefore
may be alien’d without a Recovery by any Manner of Con-
veyance. Yet {ome have thought the Method of common Re-
coveries a very prudent and political Inftitution, and fit to be
follow’d in Equity, that Men may have {fome Reftraint from
overturning the Settlements of their Family.

Sect. 21. So the Head of a Corporation ag ggregate, as a
Dean, {Fc. alone, cannot make a Leafe or lecontmuance ; for
it ought to be by the entire Corporation, or elfe it is void, ex-
cept of the Pofleflions, which they have {fever’d from the reﬁ of
the Corporation. But an Abbot or Bifhop may difcontinue,
for they are fole {eizd in Fee, ¢c. Otherwife of a Parfon,
for he 1s not {eiz’d in Fee to every Intent. And a Deed of an
Abbe ex affenfu Capisuli, 1s good; becaufe they are dead Perfons
in Law. Otherwife of a Deed of a Dean ex affenfu Capituli for
his Chapter is Parcel of the Corporation, and {eiz’d with the
Dean, and fhall plead and be impleaded with him.  So, of a
Mayor and Commonalty But in all incertain Bodies, as Mayor
and Commonalty, & if the greater Part do an A&, this {hall
bind, altho’ the reft will not agree, and the Affent may be
tried by Voices or Hands; Quia ubi major pars ibi tota: Elfe
they might never all agree.

Seét. 22. And a Corporation is in divers Refpe@s as one Bo-
dy, or as feveral Perlons, and may charge and be charg’d
accordmgh The Deed therefore of a Corporatlon {hall
not bind them in their private Capac1ty, if 1t be made in the
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Name of their Corporation; neither can they be charg’d 'in
their private Capacity with Debts of the Corporation, altho’
they are diffolv’d.  So they fhall be intended {eiz’d in that Ca-
pacity by which Name they are named; and when the Mayor
or other Head of the Corporation is in Prifon, touching his
Ofhice for a Bond made by him and the Commonalty ; this is
an Imprifonment to him as Mayor. So if a Corporation be
chang’d, yet they fhall not be difcharg’d of Covenants, Annui-
ties, and the like, with which they were before bound. And
by the fame Reafon they fhall retain the Land and Pofleflions
which they had before; and {o Debts due to them remain.
But if the Corporation be diffolv’d, the Donor fhall have his
Lands again.

Seét. 23. It is alfo againft a Maxim in Law, that a Feme
Covert fhould be bound without a Fine: So that a Fine 1s ne-
ceflary for the Difpofing of her Lands in Fee, or of Freehold.
The Common Law therefore gave her a Cui in vita after her
Hufband’s Death, for the Recovery of the Land alien’d by him;
and to the Heir a fur Cui in vita. And in all Cafes, where
the Wife might have a Cui in vita at Common Law, fhe ma
enter by the Statute of 32 H. 8. ¢ap. 28. And where the
IfTue cannot have a Sur cui in vita or Formedon, there he
fhall not enter within the Remedy of this Statute ; as durin
the Life of the Hufband. For the Words of the A& are,
According to their Rights and Titles therein, viz. be it in the Life
of the Hufband after a Divorce 4 Vinculo Matrimonii; (for
then at Common Law a Cui amse Divortium lay) or after his
Death. And {fo in Equity, no Agreement of the Hufband
to part with the Wife’s Inheritance thall bind the Wife, or be
carried into Execution. But if the Wife upon private Exami-
nation confents, the Court will decree an Agreement of the
Hufband to convey his Wife’s Land.  Yet the Bill muft regu-
larly be brought againft them both; for the Wife ought not
by Law to convey by any Compulfion from the Hufband, as
it will otherwife be intended that the does. And if a Feme
Covert agrees to {ell her Inheritance, {o as the may have Part
of the Money, and the Land is accordingly {old, and her Part
of the Money put into Truftees Hands: This Money is not
liable to the Hufband’s Debts, tho’ fhe afterwards agree that
it fhould be fo; nor fhall any Promife made by the Wife
for that Purpofe, {ublequent to the firft original Agreement,
bg obliging on that Behalf,

4 Sect, 2 4.
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Set. 24. Neither will Equity take away the Benefit of Suz+
vivor from the Wife, of fuch Things as the Law has caft upon
her, as Money, or the like, in Truft, altho’ the Hufband make
her a Jointure: Unlefs it be full and adequate to her Fortune.
So Chattels real in Poflefhon furvive to the Wife, except:the
Hufband difpofe of, or forfeit them during the Coverture;
and he cannot charge or devife them, for the Title of the Wife
is paramount. But a Demife of the Wife’s Term, tho’ but
for a Fortnight, will alter the Property. So Things merely in
A&ion {urvive to the Wife; unlels recover’d during the Co-
verture, or difpos’d of by him upon a valuable Confideration.
But an Award of a Sum of Money is a Sort of Judgment,
and changes the Property of a Legacy in her Right. And {o
if the Hufband recover it, as he may without joining his
Wife ; for where-ever the Hufband is to have the Thing alone.
when recover'd, there he need not join his Wife. Yet of
Things merely in Action belonging to the Wife, fhe ought to
join n Suit. And a Covenant to pay it to the Hufband, is
but a collateral Security, and does not alter the Nature of
the Debt, but it fhall {urvive to the Wife. But it is a Rule
in all Cafes, that where a Man makes a Settlement equiva-
lent to the Wife’s Portion, 1t thall be intended that he was
to have the Portion, tho’ there was no Agreement for that
Purpofe ; the Wife thall not have her Jointure and Fortune
both, but the Law of this Court will prefume a Promife.
Seft. 25. And it is 2 common Maxim, that he, who has the
Precedency i Time, has the Advantage n Right. Not that
Time confider’d barely in itfelf can make any fuch Difference,
but becaufe the whole Power over a Thing being {ecured to one
Perfon, this bars ull others from obtaining a Title to it after-
wards. So in Equity, where one Party has nio more Equity
than the other, the Law muft take place; and therefore where
it is voluntary Conveyance againft voluntary Conveyance you
muft try it at Law. And as a voluntary Conveyance cannot
be revok’d without a Power of Revocation, {o the Reafon is
the fame where it is not purfued; becaufe the Law has been
liberal in expounding Powers of Revocation favourably, and
where the Law expounds a "Thing according to an equitable
Conftrution, there is no Reafon for Equity to extend it fur-
ther. For it is a Law wlich a Man puts upon himfelf as a
Guard againft Surprize, and therefore ought to be perform’d
in all neceflary Circumftances. But if there appear other
equitable Confiderations; it would be convenient to give Relief,

where
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where there is a Defe&t in the Execution of a Power, and an
Intention plain to do it, as well as to fupply a Defet in a Con-
veyance; for it is pro tamto Part of the old Dommion. As 1ff,
Where there 1s a Confideration either valuable or foreign, as
for Payment of Debts, or Provifion for Children, and no bet-
ter on the other Side. 2dly, Where there i1s any Fraud, or
the Party is guilty of any Deceit or Fallhood, by which the
Execution is prevented; for he in the Remainder fhall not
take Advantage of his own Wrong. 3dly, Accident or an
Impofhibility of Complying with the Circumftances, fince it
would be unconicionable in the Remainder-Man to take Ad-
vantage of thefe, provided he does all he can. And fo in
other Cafes of Powers, as to make Leafes, Equity will relieve
the defeltive Execution of them, where there s any Fraud or
Accident, or a valuable Confideration. But there is a great
Difference between a defetive Execution of a Power, and
where the Power was not executed at all: Efpecially if the-
Power be general, it is not {fuch a Lien upon the Lands as
fhould affeét a Purchafer, tho’ it had been afterwards executed.
Nor has the Court gone {o far, as where 2 Man has a Power
to raife, if he neglect to execute that Power, to do it for him,
altho’ it might be reafonable enough, and agreeable to Equity
in Favour of Creditors.

Seét. 26. And it often falls out, that even not to keep one’s
Promife fhall be juft. For all muft be referr’d to the funda-
mental Rules of Juftice: As 1/f, That no Man be wrong’d,
and 24jy, that the Publick Good be as far as poflible promoted.
Hence, if the Agreement is extremely unreafonable and iniqui-
tous, Equity will not carry it into Execution. As where the
Daughter and her Hufband would have more than the Father
indebted, and the Mother and twe Daughters unpreferr’d
would have left. But altho’ a written Agreement being un-
reafonable, the Court will not carry it into Execution; yet
they will decree, that it be deliver’d to the Perfon for whofe
Benefit it was defign’d, that he may have an Opportunity to
make the moft of it at a Trial at Law.

Sect. 277. Laftly, The Court will not encourage the ILaches
and Indolence of the Parties, but will prefume, after great
Length of Time, fome Compofition or Releafe to have been
made: Since it would be too hard to force a Man to keep his
Evidence by him for ever. And therefore a Legacy fhall be
prefum’d to be paid after great Length of Time: As where

the Teftator has been dead forty Years. So when a Contrat
4 has



¥ Treatife of Cquity. 37

has lain dormant many Years, there fhall be no fpecifick Per-
formance. But fpecial Circumftances may alter the Cafe. As
if there are Articles upon Marriage to purchafe Lands, and to
fettle them within three Years, thefe fhall not be wav'd by
Length of Time, if the Covenantor hds been in Trade, and
could not conveniently {pate Money. =And altho’ a fleeping
Mortgage, or Bond, fhall be prefumed to be difcharg’d, and
not {ubfifting, if nothing appears to the contrary, as by Pay-
ment of Intereft, or a Demand made, or the like: Yet a Will
has been fet afide after forty Years Pofleflion under it, and
even in Prejudice of a Purchafer, upon Account of the Infani-

ty of the Devifor.
CAP V.

Seét. 1. LET us now inquire, what fhall be deem’d a {uffi.
o cient Confideration, to make a Pa&t or Covenant
valid. For altho’ in Donations, and fuch like Contra&s,
where there is no apparent Confideration, the bare Pleafure of
doing Good to others ftands in the Place of a Caufe, on the
Part of the Perfon who receives the Benefit, and gives nothing :
Yet there is a Difference between a Gift perfefted, and execu-
ted by Livery in the Life-time of the Parties, and a bare Pro-
mife to give, or a Gift imperfet and executory. And even
fince the Statute of 3 & 4 Amn. cap. 7. a Note is but Evidence
of a Confideration, which it was not before, and turns the
Proof on the Defendant the Drawer, that there was no
Confideration. But the Acceptor and Indorfor of a Bill of
Exchange are bound to pay without a Confideration; becaufe
in Commerce we are govern’d by the Law of Nations, as they
are in other Countries, and that Law is {o for the Encourage-
ment of Trade. And the Reafon of this Caution in the Law,
not to enforce a naked Agreement, was not becaufe ferious
Promifes do not of themfelves bind mn the Law of Nature;
but that the Ceremony of {olemn Forms might put Men up-
on Confideration; as alfo to prevent a Multiplicity of Suits.
The Court therefore will pay that Faith and Deference to the
Solemnity of Deeds, and to Inftruments without Blemifh, as
to intend them at leaft the A&s of reafonable Men, and ari-
{ing from a good Confideration, unlefs the contrary be prov’d:
And in the Civil Law this Exception was not allow’d after

two Years.
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Sect. 2. But regularly, Equity 15 temedial pnly to thofe, who
come in upon an actual Confideration. So that altho’ a volun-
tary Conveyance, which is good in Law, is fufficient likewife
in Equity: Yet a voluntary defetive Conveyance, which can-
not operate at Law, is not helped here in Favour of a bare
Volunteer, where there is no Confideration exprefs’d or impli-
ed. But there is no Doubt, that mn the Cale of a Purchafer,
the Want of a Surrender of a Copyhold, or the like, fhall be
{upplied. And {o in Cafe of a Creditor, or Provifion for
Payment of Debts. And there having been Precedents alrea-
dy of Relief, where it is a Provifion for Children, it is beft to
make the Rule uniform, and to ftick to a Rule; and there
ought not to be one Sort of Equity for an Eldeft and another
for a younger Son. |

Seét. 3. And in Equity there muft not only be a Confidera=
tion, as a Motive for Relief, but it muft be a flronger Confi-
deration .than there is on the other Side; for if it was onl
equal, then the Ballance would incline neither Way, but Mat-
ters muft be left in the {fame Situation, as they are in at pre-
{fent.  And therefore where it is {aid, that Chancery will help
a defeftive Aflurance, if intended as a Provifion for younger
Children; this is always to be underftood where the Heir has
fome Provifion made for him. For the Proportion is to be
left to the Prudence of the Father, and Equity will then fup-
ply the circumftantial Part in {upport of the Father’s Provi-
dence for the Welfare of his Family, which he is by Nature
bound to take Care of. But where he is deftitute of all Pro-
vifion, there the Reafon is chang'd more ftrongly on the
other Side, that the Court of Equity fhould not interpofe to
deprive him of the Advantage which he has at Taw. And fo
if one devifes his Copyhold, being Borough Englifh, to his eldeft

"Son, and devifes Houles to his younger Son, and the Houfes
are foon after burnt, and are never enter’d upon by the
younger, the Court, as this Cale 1s circumftanc’d, will not fup-
ply the Want of a Surrender. And altho’ againft a Stranger,
who comes in with Notice, or without a Confideration, Equity
may fupply the Want of a legal Conveyance yet it never will’
againft him, who is a Purchafer for a valuable Confideration
without Notice; for when both are in equal Equity the legal
Title takes Place.

Selt. 4. As to the Effe@t of Covenants therefore to pafs with
the Lands, when the Aflignee is a Purchafer for a valuable
Confideration without Notice, Equity will follow the Law,

i As
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As in Cafe of a Leafe of a Fair or Wine-Licenfe for Years,
rendring Rent, ¢ a Purchafer fhall not be charged with the
Rent ; becaufe perfonal Things are not in the Law intended to
reach the Aflignee. So mere collateral Covenants, which do
not touch or concern the Thing demis’d in any Sort, bind on-
ly the Covenantor, and his Executors or Adminiftrators, who
reprefent him. But Covenants that.run with the Land, that
is, which extend to Something in effe, Parcel of the Demife,
and affeCt the Eftate, lie between all thofe who are privy in
Tenure or Contrall, tho’ not named, like Debt for Rent at.
Common Law. And the Reafon is; becaufe ufually the Rent
.is more or lefs accordingly, U qui fentit commodum [entire debet
& onus. So a collateral Covenant to be done upon the Land,
as to build e novo, fhall bind the Aflignee by exprefs Words;
becaufe he is to have the Benefit of it. And a Covenant to
renew in Confideration of Improvements, a Purchafer of the
Inheritance fhall make good.

Sect. 5. But in Cafe of Covenants, that run with the Land,
if the Circumitances are hard, Equity will not decree them in
Specie, even againft thofe who are bound by them at Law.
And therefore, altho’ it is the Mortgagee’s own Folly to take
an Affignment of the whole Term, whereby to fubjet him-
{elf to the Covenants i the original Ieafe, and not to take a
derivative Leafe of all the Term, but a Month, or a Week,
or-a Day, as he might have done: Yet where he is only a
Mortgagee, who never was in Pofleflion, the Chancery will
not aflift to charge him, but leave the Leflor to recover at
Law, as well as he can. But if the Leflor recovers at Law
againft one as Aflignee, the Rent referv’d on the Leafe, who
had never enter’'d; Equity will not deprive him of this Advan-
tage at Law. And in {fome Cafes, Equity will give the Leffor
a Remedy where he had none at Iaw. As if Leflee for Years
makes an Under-Leafe in Truft for 7. 8. the Leflor may com-
pel # 8. in Equity, to repair. But this is only where the
Executors of the firlt Leflee are infolvent; for tho’ the Privi-
ty of Eftate is deftroy’d in Law, yet he fhall not have Re-
courfe to this Remedy, whillt he has any left againft the
Executors of the firft Leflee.

Seét. 6. So m Cale of a Fraud, Equity will extend their Re-
lief in Favour of the Leflor. And therefore altho’ regularly
this Court will cnly decree an Aflignee of a Leafe to pay the
Rent become due fince the Aflignment, and which fhall be-
come due while he continues in Pofleflion, but not during the

Contie
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Continuance of the Leafe; for he may, if he can, get rid of
the Leafe by Afligning it to another: Yet there is this Diffe-
rence taken, if the Aflignees have continu'd long in Pofleflion,
and the Premiffes are worfted, and become ruinous under
their Hands, or by their Means, there the Aflignment to a
Beggar would be confider’d to be a Fraud to get rid of the
Damage, which they ought to anfwer. But if they aflign im-
mediately after their coming mto Pofleflion; there is no
Ground to relieve; becaufe the Afhigneée was not chargeable at
Law, and the Leflor had his eriginal Security againft the
Leflee and his Executors unimpeach’d. But where a Man
makes a Leafe rendring Rent, if the Leflee afligns to a Beg-
gar or infolvent Perfon, in Equity the Leflee fhall be bound to
pay the Rent, which is a ¢common Cafe; and even at Law the
firft Leflee by his exprefs Contract may be charg’d in Debt
for Rent after Aflignment. And for the {ame Reafon it is;
that in Debt for Rent upon a Leafe for Years; the Plaintiff
need not fet forth any Entry or Occupation, as upon a Leafe
at Will, it being due upon the Leafe or Contralt, and not by
the Occupation, as mn the other Cafe.

Sect. 7. But there is a Difference between Covenants, Advow-
fons,- Common, and the like, annex’d to the Poffeflion of the
Land, which pafs with it into whofefoever Hands they come,
and an Ufe or Warranty, or fuch like Things annex’d to the
Eftate of the Land in Privity. For to all Ufes there muft be
Confidence in the Perfon, and Privity of Eftate either expre{s’d
or implied; and the implied Confidence is, where a Man comes
in with Norice or without a Confideration. And even a {pecial
Covenant to fettle Lands, binds the Con{cience only, and not the
Land it {elf: Yet a general Covenant will bind as {trongly. And
if it appear judicially to the Court, that he could not properly
perform or make Election ; as if the Time of Settlement were
paft, and he aged or the like; the Court may apply the gene-
ral Covenant on his particular Lands, and choofe for him. So
where 4. on the Marriage of his Son covenants for himfelf, his
Executors and Adminiftrators (without naming his Heirs) with-
i one Month after the Marriage to {ettle Lands of 1501 per
Ann. on the Son and the Iffue of the Marriage, but dies before
any Settlement made, the Son enters upon the Real Eftate as
Heir to his Father, and fettles it for the Jointure of a fecond
Wife who has no Notice of the Articles; the Articles thall be
a Lien on the Lands whereof the Father was then {eiz’d, tho’
no particular Lands were mention’d in the Articles, unlefs he

1 ‘ had
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had purchas’d and {ettled other Lands within the Time limited
by the Articles, and which were not {ettled on the fecond Wife,
who came in as a Putchafer without Notice. So if a Man co-
venants or enters into Bond to {ettle Land of fuch a Value, or
an Annuity out of Land of fuch a Value, and has no Land
at the Time of the Settlement, but afterwards purchafes Land,
that Land fhall be liable, and that againft a voluntary Devifee.

Seét. 8. And as a Covenant without a Confideration 1s null,
it is the {ame Thing, if the Caule or Confideration happen to
ceale. So that in all reciprocal Contralls, there is a Warranty
on both Sides in Equity, tho’ not at Law. But a Difference
has been taken between a Bargain for a Place, where the Party
may be remov’d at Pleafure, and a Bargain of Land of a de-
feafible Title: Yet {eeing the King has not difallow’d fuch
Bargains, as it were to be wifh’d he would, they occafioning
Deceit to the King, Ue. the Purchafer thall not lofe his Mo-
ney; and therefore what the Seller has receiv’d he fhall repay.
So if in a Sale of Goods, the Buyer pays Money in Part of
Satisfaltion, and afterwards the whole Value of the Goods is
recover'd againft him at Law; the Money {o paid upon that
Account, becomes Money receiv’d for the Ufe of him that

aid it; and he may recover it in an Ation at Law. So if
A. {ells Land to B. who afterwards becomes a Bankrupt, Part
of the Purchafe-Money not being paid, in this Cafe there is a
natural Equity, that the Land fhould ftand charg’d with fo
much of the Purchafe-Money as was not paid, without any
{pecial Agreement for that Purpofe. So where the Hufband
had bound himfelf to {ettle an Annuity upon his Wife during
her Widowhood, and fhe had convey’d her Eftate to her Hui-
band; in both Deeds there was a Power of Revocation, and
they were both in the Cuftody of the Wife: After the Huf-
band’s Death fhe conceals the Deed by which fhe convey’d her
own Eftate; and after many Years, when the Arrears of the
Annuity would be worth more than her own Eftate, fhe {ets
up the Bond ; this fhall not prevail: For the Caule of grant-
ing {fuch Annuity wa: wot fubfifting.

Sett. 9. In the Matter of Rents, the Law of England is, ex
vi termini, {triter in them than other Nations ; for redditus and
reddere is the {ame as reftituere ; and thele Words, reddendo in-
de or refervando inde, are as much as to fay, that the Leflee
fhall pay {fo much of the Iffues and Profits at fuch Days to
the Leflor. And therefore it is not due or payable before the
Day, and if the Land be evitted or Leafe determin’d before,

M no
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no Rent fhall be paid; for there fhall never be any Apportion®
ment in Refpe@ of Part of the Time, as upon Evittion of
Part of the Land. But altho’ Rent-Service was not apportion-
able, any more than Rent-Charge, till the Statute of Quia
Emptores terrarum, which being made only for the Benefit of
the Lord, does not extend to Rent Charge of Seck: Yet it
{eems at Common Law, Rent-Service might be apportion’d by
the A& of God, or the Law, tho’ by the A& of the Party it
was otherwife. And by the fame Reafon in Confcience, if a
Man be ignorant that he hath fuch a Rent out of the Land,
which is ignorantia fati, or that the Law would extinguifh his
whole Rent by a Purchafe of Part of the Land, which is igno-
vantia juris; even a Rent-Charge fhall in fuch Cale be ap<
portion’d.

CAP VL

Sect. 1. IT remains in the laft place, That we {peak of the

Execution of the Agreement. And 1/2, That we
mquire, what ought to be done on the Part of him who {ues
for a Performance. For when a Man takes upon him any
Duty, not abfolutely graris, but upon the Profpe&t of the
other’s doing fomething on his Side; the Obligation to make
good his Undertaking 1s only conditional. And therefore in
the Law of Nature, it is a general Rule, That the particular
Heads of a Contralt are in the place of fo many Conditions;
and in Conditions all Things remain, before they are accom-
plifl’d, in the fame State as they were in by the Covenant. So
at Common Law, in executory Contralts, pro makes a Condi-
tion precedent, except in {fome {pecial Cafes: As 1ff. Where a
Day is appointed for the Performance, and the Day is to hap-
pen before the Thing can be perform’d on the other Side.
2dly, Where they are mutual and diftin&t Covenants, and not
one in Confideration of the other. 3dly, Where the Cove-
nant on the Plaintiff’s Part is in the Negative, which may
be broken at any Time during his Life. For every Man’s
Bargain is to be taken as he intended, when he gives Credit,
and relies upon his Remedy, it is reafonable that he fhould be
left to it: But a Man fhall not be compell’d to truft when he
never intended it.

Sect. 2. He therefore, who demands the Execution of an A-
greement, ought to thew, that there has been no Default in
him in performing all that was to be done on his Part;

4 for,
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for, if either he will not, or thro” his own Negligence cannot
perform the Whole on his Side, he has no Title in Equity
to the Performance of the other Party, fince fuch Performance
could not be mutual. And upon this Reafoning it is,. that
where a Man has trifled, or thewn a Backwardnefs in Perform-
ing his Part of the Contract; Equity will not decree a {peci-
fick Performance in his Favour, efpecially if Circumftances
are alter’d. So if a Man buys Land, or certain Shares of a
Ship, and fecures the Money, (wik. by giving Bond, &J¢,) if
the Seller will not make an Affurance when reafonably de-
manded, he fhall lofe the Bargain; for the Party ought not to
be perpetually bound without having a Performance. But if
a third Perfon fhould take a Conveyance with Notice, and
without Tender and Refufal, he would be liable. So where
there was an Agreement between Lord and Tenant for inclo-
fing a Common, that the Tenants fhould quit their Rights of
Common, and the Lord fhould releafe them all of Quit-
Rents, the Inclofure was prevented by pulling down the
Fences, and the Tenants continue to ufe the Common; this is
a Waver of the Agreement. |

Seét. 3. But if a Man has perform’d a valuable Part of the
Agreement, and is in no Default for not performing the Re-
fidue, there it feems but reafonable, that he fhould have a
{pecifick Execution of the other Part of the Contrad, or at
leaft that the other Side thould give back what he has receiv’d,
or ufe his beft Endeavours, that he be not a Lofer by him.
For fince he entred upon the Performance in Contemplation
of the Equivalent he was to have from the Perfon with whom
he contralted; there is no Reafon why this accidental Lofs
fhould fall upon him more than upon the other.

Seét. 4. And fome fay, That in all Cafes that lie in Com-
penfation, Equity will relieve ; for where they can make Com-
penfation no Harm is done. So that altho’ an expre{s Time
be appointed for the Performance of a Condition, the Judge
may, after that Day is paft, allow a reafonable Space to the
Party, making Reparation for the Damage, if the Damage be
not very great, nor the Subftance of the Covenant deftroy’d
by it. As where the Condition is for the Payment of Mone
at a certain Time; for they may allow Intereft for it from the
Day it fhould have been paid, and the Forfeiture is a Penalty
which is a Subjet Matter of Relief. But where it is for the
doing a collateral AL, they cannot know of what Value it is
to the Party. And at Law, That which 1s granted or referv’d
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under a certain Form, is never drawn to a Valuation ot
Compenfation; and he fhall make his own Grant void, rather
than the certain Form of 1t fhould be wrefted to an Equiva-
lent. For the Law allows every Man to part with his own
Intereft, and to qualify his own Grant, as he pleafes; and
therefore will not {uffer any Satisfaltion, or Recompence to
be given in Lieu of it, if the Thing be not taken as it is
granted. So in Equity, if a Creditor agrees to take a Sum of
Money lefs than his Debt, if paid at {fuch a Day, he cannot
be reliev’d, if the Money is not paid. So where 4. feiz’d in
Fee, and having three Daughters, devifes to Truftees to convey
to the Eldeft, if fhe fhall pay 6000/ to her two Sifters in fix
Months; and if not, then gives.the likc Pre-emption to the
Second, and then to the Third: The Money muft be paid
punctually to the Time, and Chancery will not enlarge it.

Sect. 5. And we muft agree, that Mens Deeds and Wills, by
which they {ettle their Eftates, are the Laws that private Men
are allow’d -to make, and they are not to be alter'd even by
the King in his Courts of Law, or Conicience. So that al-
tho’, in Cafe of Conditions fublequent, that are to defeat an
Eftate, they are not favourd in Law, and if the Condition
becomes impoflible by the A& of God, the Eftate fhall not be
defeated or forfeited, and a Court of Equity may relieve to
prevent the Devefting an Eftate; yet it cannot relieve to give
an Eftate that never vefted. And if the Party himfelf, who
was Mafter of the Eftate, and might have difpos’d of it as he
pleas’d, is to be tied down to the Terms and Circumflances
he had impos’d upon himfelf, and thofe that claim or derive
under him: Thole to whom he gives an Fftate upon Terms
and Conditions muft ftand much more oblig”d to the Per-
formance of the Conditions and Circumitances upon which it
1s given; and if the Condition becomes impoflible, even b
the A& of God, the Eftate will never arife. But Condi-
tions to reftrain Marriages annex’d to Legacies ftand upon
other Reafons; becaufe Legacies being recoverable properly in
the Ecclefiaftical Court, where the Civil Law obtains, are here
to be interpreted by the fame Law, that there may be a Con-
formity in the Laws that govern them: And by the Civil Law,
thefe Reftraints are odious and not binding, unlefs there be an
exprefs Devife over, more than the Law implies.

Seft. 6. As to the Manner in which the Agreement 1s to be
carried into Execution, it is to be obferv’d, that there are fome
Rules peculiar to certain Kinds of Agreements relievable only
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in this Court. Others belong more properly to the Municipal
Law. As for the firft, Contra@s are divided into Gainful or
Chargeable. Gainful Contralts bring {fome Advantage to one
Party gratis, and therefote in thefe, the Magiftrate 1s oblig’d
to proceed according to the ftated Forms and Rigour of Law;
for elfe a Man’s Generofity might prove too great a Burthen to
him, if he fhould be bound to do more than-he has exprefly
declar’d. Bu: chargeable Contralts bind both Sides to an equal
Share of the Burthen, for here we acl, or give, in order to
recewve an Equivalent.  So that they may well admit of Equi-
ty in the Interpretation : Since the Obligation being mutual,
neither Party ought to be over-burthen’d. And the Court of
Chancety makes the fame Difference between voluntary and
mutual Agreements. And therefore the Intent of Marriage-
Articles appearing to be a reciprocal Contraét between them
for Settling each other’s Claim ought not to be extended larget
on one Side than on the other. But Equity will not carry a
Covenant, being a free Gift, beyond the Letter.

Set. 7. So altho’ Limitations of Eftates, whether it were by
Way of Truft, or by Effate executed at the Common Law;,
are to be govern’d by the fame Rule, and the Court mufl take
the Words as they find them: Yet where Settlements are
agreed upon valuable Confideration, this Court will aid in ar-
tificial Words, and make an artificial Settlement. As in the
common Cafe of Marriage-Articles; where they are fo penn’d,
as that if a Settlement were made in the precife Words of
them, the Hufband would be Tenant in Tail: Yet this Court
will order it to be {ettled on the Hufband for Life only, and then
upon the firft and other Sons. For Articles are only Minutes
or Heads of the Agreement of the Parties, and therefore ought
to be {o modell’d when they come to be carried into Execution,
as to make them effetual according to the Intent. And if
they come into a Court of Equity for a {pecifick Execution,
the Court will provide, not only for the Sons of that Mar-
riage, by proper Limitations, but likewile for the Daughters,
And even altho’ a Settlement were altually made in Purfuance
of fuch Articles before Marriage, Equity will rechfy it, in
Favour of the Ifflue Female.

Set. 8. But Equity will not interpofe in Cafe of a bare
Volunteer. And therefore in a Devife, if the Eftate is executed,
the Law muft take place: But if exccutory only, the Intent
and Meaning is to be purfued. As if 4. devifes Lands to
‘Truftees to pay Debts and Legacies, and then to {ettle the Re-
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mainder on her Son B. and the Heirs of his Body, with Re-
mainder over, and direts, that {pecial Care fhould be taken
in the Settlement, that it thould never be in the Power of her
Son to dock the Intail; the Son fhall be only Tenant for Life,
but without Impeachment of Walte. ~And it is as ftrong in
the Cafe of an executory Devife for the Benefit of the Iflue;
as if the like Provifion had been contain’d in Marriage-Articles.
But had fhe by her Will devis’d to her Sons an Effate-Tail,
the Law muft have taken place; and they have barr’'d their
Iffue, notwithitanding any {ubfequent Claufe ot Declaration in
the Will, that they fhould not have Power to dock the In:
tail; for a Devile differs from Marriage-Articles in this ‘Res
{pett, that the Iffue under Marriage-Articles claim as Pur-
chafers, but under a Will they are only Volunteers. i

Seft. 9. And as this Court is to enforee the Exectition of
Agreements, and regards the Subftance only and not Forms
and Circumftances, it therefore looks upon Things agreed to
be done as aCtually perform’d, 4s Money covenanted to be laid
out in Land to be in Fa&t a Real Eftate, which fhall defcend
to the Heir. So where Money is agreed on Marriage to be
laid otit in Land, and {ettled to the Ufe of the Hufband
and Wife for their Lives, Remainder to their firft and other
Sons in Tail; Remainder to the Daughtets in Tail, Remain=
der to the right Heirs of the Hufband, provided, that if the
Hufband died without Iffue, the Wife might make her Elecs
tion, whether the would have the Land or Money ; this Mo-
ney is bound by the Articles, and fhall not be Affets to fatisfy
Creditors, but the Heir fhall have it, as the Land fhould have
gone in Cafe the Money had been laid out according to the
Articles; and here the Hufband having Iffue at his Death, tho’
it died {oon after, he could not be faid to die without IfTue;
{0 no Ele&ion could arife to the Wife.

Seét. 10. But {ome fay, that altho’ Money fhall in many
Cafes be confider'd as Land, when bound by Articles; in order
to a Purchafe: Yet whillt it remains ftill Money, and no-Pur-
chafe made, the fame fhall be deem’d as Part of the Perfonal
Eftate of fuch Perfon who might have alien’d the Land,
in Cafe a Purchafe had been made. As if the Limitation
were to be of the Lands, when purchas’d, to the Hufband for
Life, Remainder to his intended Wife for Life, Remainder to
firft and other Sons in Tail, Remainder to Daughters, Re-
mainder to the right Heirs of the Hufband; this Money tho’
once botnd by the Articles, yet when the Wife died without
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Iffue, becaiie free again, and was under the Power and Difs
poial of the Hulband, as the Land would likéwife have been
1 Cafe a Purchafe had been made purfuant to the Articles,
and therefore would have been Afets to a Creditor, and muft
have gone to the Executor or Adminiftrator of the Huﬂ)and
and the Cafe is uch ftronger, where there is a refiduary Le-
gatee. Yet there can be no Fine levied of Money in Truftees
Hands to be laid 6ut in Lands:

Sect. 11. But 24y, We are to treat of fuch Rules as belong
more immediately to the Municipal Law: Since whete there is
no particular Motive for Equity to interpofe, the Court of
Chancery follows the Law. And here we may obferve in ge-
neral, that Interpretation is a Colleltion of the Meaning out
of Signs moft probable: And thefe are Words, and other Con=
jeCtures.  As for Words; the Rules are well exprels’d in the
ancxent Form of making Leagues, which appomted that the
Words fhould be ekpounded fairly, in the common Senfe that
the Words bore in that Place at that Time. And the Diffe-
rence is apparent between Writs and Deeds, or Wills.  For m
adver{fary Writs, nothing thall be demanded or recover’d, but
according to its proper Signification: And therefore a reputed
Name will not ferve. But in Deeds or Wills they fhall be
taken accordmg to the common Intendment and Phrafe of the
Country; and fo in a Verdi€t; or an amicable Writ; as a
Fine or Recovery. But as to Names, either of the Perfon or
Thing, in Deeds and Wills, or amicable Writs, the general
Rules are thele, iff, Quod de nominé proprie non eft curandum
dum in fubftantia non erresur, and therefore a reputed or known
Name 1s {ufficient, and this need not be Timie out of Mind,
as in Prefcriptions, but fuch convenient Time as they may be
known by fuch Name i# Vicineto where it is to be tried.
2dly, Quod nibil facit Error nominis cum dé corporé conflet, and
therefore where the Thing pafles by Livery, prefentia corporis
tollit errorem nominis. 3dly, If there be two of the {ame
Name, there the Intent fhall be taken. 4thly, In Cafe of a
(“orporatlon or common Petfon, a Defcription, which is vice
sominis, is fufficient, if the Perfon be {o defcrib'd, as he may
be certainly diftinguifh’d from other Perfons. As Heirs of the
Body of ¥ §. now living, 1s tantamount to Heir apparent.
So, where he takes Notice in the Will, that others were his
Heirs general : A Limitation to his Brother’s Son by the Name
of Heir Male, is a good Name of Purchafe. But as all De-
vifes to difinherit an Heir at Law are to be taken ftritly, and
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the Words Heirs Males being a legal Term, where they aré
not accompanied with any other Words to determine the Senfe
otherwife, as Heir apparent, or Heir now living, &Jc. the
cannot amount to a {ufhicient Defcription of the Perfon, if
there be another who is Heir general. But a Remainder to the
Heirs Male of the Body of E. L. is good, tho’ E. L. is living at
the Time when the Remainder happen’d to take Place, and the
Heir apparent fhall take. ‘

Seft.12. And not only the Place, but the Time is material;
for the Contrall takes Effe®t immediately, and therefore is to
be mterpreted as Matters ftood at that Time. As in a Loan,
the Value is to be eftimated, as it was at the Time of the
Contract. So in a Will, the Value of a Legacy of Sugars;
payable fuch a Year, after the Time is elaps'd, becomes a per:
fonzl Duty to be paid in Money here, of a mean Value of
the Sugars there in that Year,  So if a Settlement for a Join=
ture is made in Purfuance of Articles, and there is a Covenant
in the Articles, that the Lands are of fuch a yeatly Value,
but it is omitted in the Settlement: Yet the Covenant fhall
be decreed in Specie, but the Value of the Lands are to be eftis
mated, as they were at the Time of the Jointure fettled, and
not according to the prefent Value, Rents being now much
fallen every where, unlefs the Covenant had been, that they
thould continue {fo. But every Man is to {uffer for his own
Delay or Neglet. And therefore he who does not perform
his Part of the Contralt, at the Time agreed on by the Par-
ties, or appointed by Law, muft ftand to all the Confequences.
As if 4. 1s bound to transfer Stock before the 30th of Seprem-
ber to B. and the Time is paft, and the Stock much rifen; he
Thall {1l be oblig'd to transfer {fo much Stock in Specie, at the
Price 1t is now at, and account for all Dividends from the
Time that it ought to have been transferr’d.

Seét. 13. It is certain therefore, that when Words may be
fatistied, they fhall not be reftrain’d further than they are ge-
nerally us’d, but they are to be underftood in their proper and
moft known Signification. But all the Claufes of Covenants are
to be interpreted one by another, in giving to each of them the
Senfe which refults from the whole; for it is one entire Deed
which ought to agree with 1t {elf, and all the Words take
Effect by one Livery, and all tend to one End and Purpofe.
And all Deeds are but in the Nature of Contralls, and the
Intention of the Parties reduc’d into Writing ; and the Inten-
tion is chiefly to be regarded. In an A& of Parliament, the
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Intent appeating in the Preamble fhall control the Letter of
the Law ; (for the Preamble is as a Key to open the Meaning of
the A&, tho in Reality they are no Part of the A&, and in-
troduc’d but of late Years;) and in Cafe of a Deed made in
Purfuance of Articles, the Articles fhew the Intent of the
Parties as much as a Preamble can that of an A& of Par-.
liament.

Seft. 14. And it is a general Rule, that {everal Deeds made
at one Time, are to be taken as one Aflurance; yet every one
hath its diftint Operation to carry on the main Defign. And
therefore where a Man covenanted by Marriage-Articles to
pay the Legacies charg’d upon his Wife’s Eftate, and gave a
Statute, and alfo a Mortgage of his own Eftate, to {ecure the
fame, and by an Indorlement upon the Mortgage, the {fame
was to be void, unlefs the Wife’s Eftate was {ettled upon him
for Life, &c. according to the Marriage-Articles: This In-
dorfement, tho’ upon the Mortgage only, is {ufficient to dif-
charge the Statute and Articles. Befides they being all exe-
cuted at one and the fame Time, the {ame Witnefles, and
Part of the {fame Agreement, are all to be look’d upon as but
one Conveyance. So where a Father put his Son Apprentice,
and gave a Bond for his Fidelity, and at the fame 1ime took
a Covenant from his Mafter, that he fhould at leaft once a
Month {ee his Apprentice make up his Cafh; this Bond and
Covenant ought to be taken as one Agreement, and therefore
the Father fhall be an{werable for no more than the Mafter
could prove the Apprentice imbezzel’d in the firft Month when
the Imbezzlement began.

Sect. 15. But that which helps us moft in the Finding out
the true Meaning, is the Reafon or Caufe which mov'd the
Will.  And this is of the greateft Force, when it evidently ap-
pears, that fome one Reafon was the only Motive that the Par-
ties went upon; which is no lefs frequent in Laws than in
Pacts. And here that common Saying takes Place, That the
Reafon ceafing, the Law itfelf ceafes. So a Prefent made in Pro-
{pect of Marriage may be revok’d, and demanded back, if the
Marnage does not take Effet, efpecially, if it fticks on that
Side to whom the Prefent was made. And with this agrees the
Practice of the Court of Chancery, where if a Term be rais’d
for a particular Purpofe in Purfuance of. Marriage-Articles,
when that Purpole is antwer’d, it thall fall again into the In-
heritance, and thall not be Affets to pay any Debts, but what
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aftet the Inheritance; as Bond-Debts, and Debts of a {upe-
rior Nature, and not fimple Contralts. _

Seét. 16. And the Matter which he 1s about, is always {fup-
pos’d to be in the Mind of the Speaker: Altho” his Words
{eem to be of a larger Extent. As general Words in a Releafe
of all Demands, or the like, fhall be reftrain’d by the parti-
cular Occafion, and thall be intended only of all Demands
concerning the Thing releas’d. So the Limitation of the Truft
of a Term, which was the Hufband’s, upon his Marriage with
A. to himfelf for Life, Remainder as to a Moiety to 4. for
Life, for her Jointure, Remainder to the Heirs of the Ro-
dy of A by him begotten, Remainder as to the other Moiet
to the Children of the Body of 4 muft be intended the Chil-
dren of that Marriage, and not as a Provifion for any Child of
her’s by any other Hufband. So the Condition of a Recog-
nizance fhall be qualified in Equity, according to the Intent
and Equity of the Cafe for which it was given.

Sect. 17. And from the Regard that the Law it {elf gives
to the Intention of the Parties, it 1s that where there is a Fine
by Way of Render, there fhall be no Dower, and {o a Rent
or Recognizance fhall not be extinguifh’d, by levying a Fine
to the Party. And altho’ a Fine and Non-claim is a good Bar
to an Equity of Redemption, or to a Bill of Review; yet it
would be otherwife where levied upon the Making of the
Mortgage only to {trengthen the Security. But there are {ome
Cafes where Equity will carry the Conveyance further than
he mtended 1t upon apparent Equity: As if a Tenant in Tail
confefs a Judgment, &c. and {uffer a Recovery to any colla-
texral Purpofe, that Recovery thall enure to make good all his’
precedent Aéts and Incumbrances.

Sect. 18, And where Words, if “taken literally, are likely
to bear none, or at leaft an abfurd Signification, to avoid fuch
an Inconvenience, we may deviate from the receiv’d Senfe of
them; for the Agreement of the Parties is the only Thing
which the Law regards in Contralls. And it is a known Rule,
that a Man’s At fhall not be void, if it may be good to
any Intent: For every Deed is made for {ome Purpofe. So
that for the Neceflity, ne res pereat, where there is no other
Way of fatisfying the Will and Intent, the Words may be ta-
ken in the moft extenfive and improper Senfe. As a Rent or
Reverfion of Tithes, will pafs by a Devife of all his Lands.
So a Truft to raife out of the Profits implies a Sale, efpecially
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if it cannot be rais’d conveniently within the Time limited.
Otherwife if it be of the annual Profits.

Sect. 19. Laftly, There is a Difference between Teftaments
and Deeds. Yor in Teftaments it is only one Perfon who
{peaks, and his Will ought to ferve as a Law, of which ever
Part fhall {tand together, if it may; and therefore if a Man
in the firft Part of his Will devife his Land to % 8. and in
the latter Part to % N. they fhall have a joint Effate: Or if
in the latter Part, he had devid a Rent of it to % N. this
fhould have been conftru’d firft a Devife of the Rent to ¥ N.
and afterwards of the Land to 7.§. charg’d with the Rent.
For a Will is for the Benefit of the Teftator, and at moft im-
plies only a Confideration of Love and Affetion, and there-
fore fhall not be taken ftrongeft againft the Teftator, or moft
beneficial for the Devifee, but equally. But a Deed imports
a valuable Confideration, and is for the Advantage of the
Grantee alone: And therefore if there be any Doubt in the
Senfe, the Words are to be taken moft forcibly againft the
Grantor, that he may not by the obfcure Wording find Means
to evade it. And the Grantor cannot by any A& of his dero-
gate from his Grant, or contradilt in the latter Part what he
has pafs’d by the Premifles, for his A¢t fhall be conftru’d moft
forcibly againft himfelf. And the latter Part may qualify and
explain the Premifles, or enlarge them; for no Word fhall be
rejelted that may properly ftand; but not abridge, or contra-
di&, or control them; for this would be repugnant. 'But this
is meant only of divided Claufes: For of one Claufe carried
on with a Conneétion till the Whole is finifh’d, the Law is
otherwife. And indeed in one Sentence it is in vain to imagine
one Part before another, fince the Mind of the Author compre-
hends them at once.

Set.20. And {o much for the Difcovery of the Meaning
where the Confent is declard by exprefs Signs. Yet fome-
times it is {fufficiently gather’d from the Nature and Circum-
ftances of the Bufinefs it {felf. What we moit commonly meet
with of this Kind is, that when fome principal and leading
Contract has been enter'd upon by exprels Agreement, fome
other tacit Pat 1s included in it, or flows from it, as we cannot
but apprehend upon confidering the Nature of the Affair. It
is upon this the Principle of Law is founded, that when ever
the Law, or the Party, giveth any Thing, it giveth implicitly
whatever is neceffary for the Taking and Enjoying of the
{ame. But Things appendant, appurtenant, or regardant, do
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not pafs without the Words cum pertinensiis; becaule they are
not exprefs’d nor implied by Law in the Grant. And there is
no Sort of Covenant in which it is not underflood, that the
one Party is bound to deal honeftly and fairly by the other,
and to do whatever Equity may demand. As if the Price be
omitted, 1t is to be eftimated at the common Rates. So the
Time of Payment or Delivery being added only in Favour of
him who is oblig’d, he 1s bound to do it, or pay, immediately,
if it requires a neceflary delay. So if the Place be omitted, it
fhall be deliver’d at the Place, where it happens to be at the
Time. In the fame Manner moft Covenants leave {fome flight
Exceptions and Conditions to be underftood. But in all thefe
it is ftritly requir'd, that not {o much as one probable Con-
je&ure appear to the contrary, Tale oporser fit quod pro naturd
aétus credi debeas exceprum. For otherwile it would be eafy to
thruft a troublefome Obligation upon a Man again{t his Will,
And were too great a Licence given to thefe fecret and implied
Referves, there is {carce’any Covenant which might not be ei-
ther annull’d or evaded by them.

B OOK IL

CAP L

Seét. 1. ‘N JE will now proceed to fome of the particular
Kinds of Agreements, which occur moft ufually

in Chancery. And 1f}, Of a Depofitum or Truft, to which
this Court owes its Original, and which, if well confider’d, will
{lill be found to make the principal Bufinefs here. For who
ever has the Pofleflion of Goods or Lands, either hath the ab-
{olute Property or Eftate in them, by a fufficient Title; or,
{o far asthis is wantung, is confider’d as a Truftee for the
true Owner. And no Man can be deprivid of his Eftate and
Property, but with his Confent, or by Order of Law; as by
fome Contralt or Conveyance, or by a Forfeiture for {fome
Crime, or Want of Claim in due Time, or for fome other
Default or Negligence in him. And therefore if a Man pays
Money upon a Miftake, 1t not being intended as a Gift, the
Receiver {hall take it only in Truft for him that paid ir. And
he may recover it back again even at Law. But if the Pay.

ment were upon an illegal Contralt, the Law will not en-
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courage fuch Engagements fo far, as to help him again to his
Money ; tho’ if it were unlawful only on the Part of the Re-
ceiver, it might be otherwife. And the fame Rules may be
applied to all other Engagements.

Sect. 2. Now an Ufe 1s a Truft, or Confidence, which is
not iffuing out of the Land, but as a Thing collateral, annex-
ed in Privity to the Eftate, and to the Perfon concerning the
Land, vig. that Ceffuy que Ufe fhould take the Profits, and that
the Terre-Tenant fhould make Eftates according to his Direc-
tion, and plead fuch Pleas as he fhould {upply him with at
the Cofts and Expence of the Ceffuy que Ufe. So that the Ceffuy
que Ufe had neither Fus in re nor ad rem, i. e. neither a Righe
in Pofleflion, nor in Action; but only a Confidence and Truft
which the Common ILaw, tho’ it took Notice of, would not
protet, nor give bim any Remedy for it; but his Remedy
was only by Subpena in Chancery. And if the Feoffees would
not perform the Order of Chancery, then their Perfons were
to be imprifon’d for the Breach of the Confidence, till they
did perform it. For Chancery will not fuffer a Right ian Con-
{cience to be without a Remedy; and the firft Feoffment thall
not come in Examination, but only whether in Con{cience
the Intent ought not to be perform’d.

Seét. 3. But thele Ufes proving a great Grievance to the
Kingdom, and therefore efteem’d odious in the Law, they
being founded ufually in Fraud, to evade the Statutes of
Mortmain, or to prevent Forfeitures, or the Wardfhip of the
Heir, or juft Debts, and the like; for they were accounted in
Law neither Chattel, nor Hereditament, and were no Affets
to the Executor or Heir, neither could they be forfeited; the
Statute of 27 H. 8. ¢ap. 10. to prevent thefe Inconveniences,
hath fince executed the Pofleflion to the Ufe, {o that fuch
Ufes have now the fame Qualities, as Eftates at Common
Law, and a Rent may be referv’d out of them. And there
{hall be a Tenancy by the Curtefy of {uch an Eftate vefted,
and it thall be Aflets; for the Ufe and Pofleflion pafs by Vir-
tue of the Statute both together in one Inftant, tanguam uno
flaru.  And a Bargain and Sale of an Eftate for Years is ca-
pable of Releafe by this Statute, and {o 1s the conftant Prac-
tice: Which Method of Conveyance, was firft devis'd by
Sir Francis Moor.  Yet actual Pofleflion is not in the Ceffuy que
Ule by this Statute; neither upon fuch a Seifin can he main-
tain an FjeCtment, for it is impofhble an A& of Parliament
fhould give any more than a civil Seifin.  And Mr. Noy was of
P Opinicn
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Opinion, that this Conveyance by Leafe and Releafe could ne-
ver be maintain’d, without the altual Entry of the Leflee, as
the ancient Courfe was: And in the Cafe of a Common Law
Ieafe, this may perhaps be true, for the Eftates are not divided
till then, and {o no Privity.

Sect. 4. Yet, notwithftanding this Statute, there are three
Ways of creating an Ufe or a Truft, which ftill remains a
Creature of the Court of Equity, and fubje&t only to their
Control and Direltion. 1/#, Where a Man {eiz’d in Fee, raifes
a Term for Years, and limits it in Truft for 4. . for this
the Statute cannot execute, the Termor not being feiz’d. And
the Law is the fame of Annuities, and perfonal Chattels; for
the Statute intended to remit the Common Law, and Chattels
might ever pafs by Teftament or Parol only, And the Word
(Perfon) excludes all dead Ufes, which are not to Bodies living
and natural. 24/, Where Lands are limited to the Ufe of 4.
in Truft to permit B. to receive the Rents and Profits; for the
Statute can only execute the firft Ufe. And the Common
Law rejefted the fecond Ule as void, but Chancery confider'd
the Intent of the Conveyance. 3aly, Where Lands are limit-
ed to Truftees to receive, and pay over the Rents and Profits
to fuch and fuch Perfons: For here the Lands muft remain in
them to anfwer thefe Purpofes.. Otherwife they would be the
Truftees, contrary to the exprefs Words of the Will or other
Conveyance.

Sect. 5. And the Statute did no more, in executing the
Pofleflion to the Ufe in the {ame Plight as he had the Ufe,
than Equity would have done before. So that Ufes are rais’d
by the {fame Conveyances and Agreements, as before the Sta-
tute. And as at Common Law, they being a Creature of E-
quity, that s, only an equitable Right or Confcience, and
no Pofleflion, are guided entirely by the Rules of Equity, and
not fubjelt to the Rules of Common Law, tho’ in a Deed.
For the Operation of the Statute is, by bringing the Poffeffion
to the Ufe, and not the Ufe to the Pofleflion. So that altho’
after they are executed by the Statute, Ufes {eem not to differ
from the Pofleflion: Yet before they are govern’d by Equity,
and the not Regarding this, but ftriving to conftrue them by
the {trict Rules of Common Law, was the Caufe of many er-
roneous Opinions, both before and after the Statute.

1§ ; CAPD.
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C AP IL

Sect. 1. OW an Ufe at Common ILaw might be creited
two Ways. 1}, By the Intent of the Parties
upon Tranfmutation of the Poffeffion. Or 24l, By an A-
greement made upon an effetual Confideration, wichout
Tranimutation of Pofleflion. The Intent, upon Tran{muta-
tion of the Pofleflion, might be declard by Writing, or
by Parol. For the Ufe was there according to the Intent,
and no Matter how that Intent was manifefted. Since an Ufe
15 but a Truft, which is not like Land, for Land cannot pafs
without Livery; but an Ufe one may give or devife at his
Pleafure by nude Parol, for a Devife is as a Gift. And fo the
Pratice was before the Statute of Wills, to put their Lands
in Ufe, that they might pafs without Livery. And the Li-
mitation of the Ufes was to be by him who had the Eftate
in the Land according to his Intent. For if no Intent was
exprefs’d, nor Confideration effe¢tual implied, the Ufe arofe
to the {ame Perfon who gave the Eftate, according to fuch In-
tereft as he convey’d. And the Ufe enfu’d the Ownerfhip of
the Land, without having Regard to Eftoppells, which are ad-
verfe to Truth and Equity. For the Conveyance {tanding
indifferent, the Chancery thought it beft to put the Proof up-
on him, who took the Pofleflion; and if he fail'd, would have
compell’d a Re-conveyance. But where there was an exprefs
Confideration, an Ufe limited contrary to it was void. As if
upon a Sale or Leafe with Rent referv’d, the Ufe were limited
to the Vendor or Leflor. Otherwife of a Confideration im-
plied: As in a Devife to an Ufe, the Ule may be executed, if
the Intent of the Devifor appear to be fo. Yet a Devife im-
orts a Confideration in it {elf, and therefore cannot be averr’d
to be to the Ufe of another than of the Devifee, or for a
Jointure, unlefs it be exprefs’d in the Will.

Sect. 2. An Agreement to rae an Equity to have the Land
ought to have an effeCtual Confideration’; as Money, Pains, and
Travel, Marriage, or natural Affeftion. For an Ule will not a-
rife either by Deed, or Deed inroll’d, without an altual Confide-
ration: Altho” a Deed, for the Solemnity, imports a Confidera-
tion in Law. And there are two Sorts of good Confideration ;
4 Confideration of Nature and Blood, and a valuable Confide-
sstion. But there 1s this Difference between them, that Money

ma;
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may be given by one, in Confideration of all the Eftates; for it
being given for them, they are made Parties to the Coniideration :
But nacural AffeCtion will not raife an Ufe to a Stranger to the
Conlfideration. And this is the Reafon, that a general Power
in fuch Cafe to limit Ufes to any Body is void. So that a Li-
mitation afterwards, tho’ to his Daughter, is not good: For a
good Execution will not profit, where the Conflitution is defec-
tive. And in a Covenant to ftand feiz’d, where the Confidera-
tion 1s general, and the Perfon incertain, no Averment can be
taken: But when the Perfon is certain, fuch an Averment
may be taken as ftands with the Deed. And {o where the Con-
fideration is particular and certain, as of brotherly Love or
Advancement of his Blood ; there the Perfon by Matter ex pof?
faéto, may be made certain. And altho’ there be a Confidera-
tion exprefs’d, yet any other may be taken, as ftands with ir,
and 1s not repugnant. But it matters not whether the Confi-
deration be paft, prefent, or future: Only a Coniideration ex-
ecutory will not raife an Ufe, till it be executed. Neither in
a valuable Confideration i1s the Quanmtum regarded in Law.
Nor any Averment allow’d to the Heirs, that the Confidera-
tion exprefs'd was falfe, or not paid; for he is eftopp’d by
the Deed. And upon thefe Confiderations, ‘if any Agreement
be made by the Owner of the Land, this Agreement makes a
{ufficient Equity, for thofe to have the Land to whom it is
appointed by the Agreement. For if an Equivalent be given,
tho’ the Contralt be not executed with all the Formalities of
Law: Yet in Equity the Ufe of the Lands ought to be in the
Purchafer. And fo if a Man parts with any Lands in Advance-
ment of his Iffue, and to provide for the Contingencies, and
neceflary Settlements of his Family, it is fic the Chancery
thould make fuch Conveyance good, tho’ they want the Cere-
monies of Law, {o as they may beft comply with the Peace of
Families; for their Eftablithment is Part of the Nature and
End of Government. But if I bargain and fell Land to my
Son, no Ufe arifes unlefs there be a Confideration of Money ;
for {elling, ex wi termini, {uppoles my transferring a Right of
{omething for Money the common Medium of Commerce.
And if there be no fuch Confideration, it may be an Ex-
change, a Covenant to ftand {ciz’d, a Grant, &% but it can

be no Sale.
Se¢t. 3. And 1t was much controverted at firft, whether a
Deed were neceflary to the Raifing of an Ufe? In a Bargain
I and
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and Sale, it was agreed on all Sides, not to have been fequird
at Common Law; by Reafon of the Confideration given for
the Land ; and that was the Caufe why the Fee-fimple would
pafls there, without the Word Heirs. And it was fail that a
Man’s Blood, and the Building up a Famuly, 1s of more Va-
lue to him than his Money. And where throughout the
whole Body of the Law fhall it be feen,  that to any Thing
which may pafs by Contra&t, there needs any other Thing
than the Words, which make the Contralt, as Writing, or
the like, teftifying it? And that the Law was {o, appears by
the Statute of 27 H.8. which was made to alter it as to the
Freehold in Bargains and Sales, but by an Exception at the
End of the Statute, London 15 as it was at Common Law.
And Ufes in {uch Cafes, in Refpelt of Marriage, which is al-
ways a Thing publick and notorious, were for the Solemnity
left at Common Law: And not reftrain’d, as the Bargain and
Sale, which by common Prefumption may be made more fe-
cretly and eafily. Yet notwithftanding thefe Reafons, this
Point hath been fince clearly determin’d otherwife ; for the
Miichief that would follow, if an Ufe fhould arife without a
fettled Refolution, manifefted by a Deed.

Set. 4. And now by Stat. 29 Car. 2. altho’ a Leafe for three
Years, c. may be made by Parol: Yet when it is made
in Writing, the Truft of that Leafe cannot be declar’d by Pa-
rol. But a Confeflion of a Truft in an Anfwer for the Wife
and Children, tho’ no Proof of it, will be good in Equity.
So if the Son prevails upon the Mother, to get the Father to
make a new Will, and make him Executor n her Stead, pro-
mifing himfelf to be a Truftee for the Mother; this will be
decreed a Truft for the Wife, on the Point of Fraud, not-
withftanding the Statute of Frauds and Perjuries.

Sect. 5. Alfo the Declaration of Ufes ought to have a clear
and apparent Intent, and not to be upon general Words, or
Words {poken in futuro, (for thefe are executory, and {ound
only in Covenant) but {poken adviledly, and in prefenti,
which is an immediate Gift. The Words muft likewife be de-
claratory, and not obligatory; for then they have another Ef-
fect.  2dly, The Declaration muft be certain; for elfe there
would be no Certainty of Inheritances. And this Certainty
ought to be prmupaly m three Things, wviz. m Perlons to
w hom in Lands, e, of which, and in Eftates by which
Ufes {hall be tlansfu d and acclard And if Certainty is
wanting in any of thefe, the Declaration is not {ufhcient.

Q 3 dly,
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3dly, The Declaration muft be precedent or prefent, and pers
fe&t and compleat, and not as a Communication i Refe-
rence to Matter to be put into Writing after. Yet a Deed
{ubfequent may declare the Ules of a Recovery, &t prece-
dent; becaufe in Judgment of Law, it purports againit the
Maker and his Heurs, vig. by Eﬂoppel {ince nothing appears
to the contrary, that there was a certain and compleat Decla-
ration of the Ufes of the Time of the Recovery, Ue.

Seét. 6. And where the Ufes of a Recovery are declar’d by
Deed precedent, no new or other Ufes can be averr'd by Pa-
vol; for nothing vefts till the Recovery be had, and then the
Parol Declaration fhall not control the Deed precedent, but
all Parties are eftopp’d to aver the contrary. And in Cafe
of a Deed precedent, if the Party fet up other Ufes, he
muft confefs and avoid; for wunumquodg; diffolvitur eo ligamine
guo U ligatum eff. 2dly, But if there be two Deeds, the laft
thall ftand, and not both; for it would be contrary to the
Intent of the Parties to make an Hotchpot and Commixtion of
them, which by their Creation were diftin¢t, and f{everal, in
Time, Perfons, and Eftates. 3dly, This is intended where the
Fine or Recovery 1s purfuant for if they vary, there is
Room and Occafion given to imnquire-and receive Informa-
tion, that the old Agreement was relinquifh’d. And by the
fame Reafon, that the Ufe of a Fine may be declard by
Parol upon an original Agreement, it may alfo, where the
original Agreement is relinquifh’d. Yet without fuch A-
verment the Fine fhall be intended to the Ufe of the {aid
Agreement, notwithftanding the Variance. 4thly, But where
they are by Deed fublequent, new, or other Ufes may be
averr’d, without thewing the Deed, tho’ there be no Variance:
Becaufe there was an 1ntermedlate Time, when there miught
be fuch Agreement made. And the Ufes arife by the Re-
covery according to that Agreement, and cannot be divefl-
ed by any Declaration by Indenture fubfequent; and if

a Deed fubfequent be fet up, the other may traverfe thofe
Ufes.

C AP Il

Seft. 1. JPUT altho’ Ufes are no more than an equitable
Right to the Land, and to be determin’d only in a

Court of Equity : Yet Equity often follows the Law, and efpe-
cially in voluntary Conveyances, or where there is no parti.
4 cular
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cular Reafon to favour one Side rather than the other. There
is a known and eftablifh’d Difference therefore between the L.i-
mitation and Creation of Ufes. For in their Creation the In-
tent of the Parties is chiefly to be regarded: And if the In-
tent 1s manifeft, tho’ void, yet the Conveyance fhall never
take Effe&t any other Way. As if Ufes are limited upon the
Eftate intended to be transferr’d, or there be any other Cir-
cumftance in the Deed that thews he defign’d to pafs it at Com-
mon Law; becaufe the Intent is the great Direftor of Ufes;
and no Conftruction can be made againft the Intent apparent.
Yet the precife technical Words of Bargam and Sale, or Cove-
nant to ftand {feiz’d, are not requir'd to raife an Ufe: Bur any
Words fufficient to fthew the Intent, or that are tantamount
with good Confideration, will do. And the Judges have more
Regard for the Subftance, than the Shadow and Form; and
will make a Man’s Intent good in pafling his Eftate, if by
any lawful Means it may take Effect.

Seft. 2. But as Forms and technical Words in Cofiveyances
are appointed by Law for the general Peace and Quiet, the
Words of Limitation of Eftates mudt be the {fame by Way of
Ufe, as in a Feoffment, and fo in all common Affurances;
and thus Ufes differ from a Devife. For there, any Words
which {hew the Intent are {ufhcient, if it could be made good
by any Conveyance in his Life-time; becaufe the Law intends
the Devifor to be inops confilii, Wills being ufually made in ex-
tremis. So that any Words which fhew the Intent, that the De-
vifee fhould have the Land for ever, will make a Fee-fimple
without the Word Heirs, as in perpesuum, or paying where the
Payment is of a Sum in Grofs, and he may not be able to
pay it out of the Profits.  So where he has Power to give a
Fee, he is conftru’d to have one, unlefs he has an exprefs E-
ftate divided from the Power. And in general, wheresever
Lands are devis’d for a {pecial Purpofe, or for Payment of
Debts, or the like, without any Words of Limitation; he
thall have an Eftate to anfwer that Purpofe, by Implication
of Law. So where 4. having only a Remainder in Fee after
an Eftate-Tail to B. devifes all the Houfe call’d the Bell Tizvern,
to C. avithout {aying for what Eftate, the Fee pafles, other-
wile ¢ thould have nothing.  And altho’ in a Deed, an Implis
cation is never admitted, neither fhall there ever be crofs Re-
mainders upon Conttru&tion of it: Yet in a Will it is others
wife. But there muft be an exprefs Intent to be colleCted
out of the Words, or a neceflary Implication, or elfe the

Heir
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Feir at Law fhall not be difinherited ; for his Title is clear,
and not to be doubted of.

Set. 3. So if the Intent of the Teftator may be collefted
out of his Will, that he defign’d an Eftate-Tail, tho’ the Word
(Body), which properly creates an Eftate-Tail, is left out, yet
it is an Eftate-Tail. As if Lands are devis'd to one, and if
he dies before Iffue, or not leaving Iffue, or not having a Son,
all thefe Limitations create an Eftate-Tail. And the Meaning
of the Teftator is to be {pelt out by little Hints, and no Word
to be reje¢ted which may poflibly be made to ftand. And there-
fore a Devife to a Man and the Heir of his Body, tho’ in the
fingular Number, or to the Iffue of his Body, is an Eftate-
Tail, if he had none at the Time that might take jointly with
him, according to the Rule of Law, the Gift being imme-
diate. For Heir is nomen operativum O colleftivum, and chiefl
i a Will, {hall be taken in its full Extent, and then it reaches
the moft remote Heir.

Sect. 2. And whenfoever the Anceftor takes an Eftate for
Life, and after a Limitation is made to his right Heirs, the
right Heirs fhall not be Purchafers.  And no Difference where
the Law creates the Eftate for Life, and when the Party, or
where there is an intervening Eftate, efpecially if not of Frée-
hold. And as Anceftor and Heir are cor-relative as to Inheri-
tance, {o are Teftator and Executor as to Chattels; and there-
fore a Remainder of a Term to the Executor vefls in the
Teftator. Nor will the Intention, tho’ in exprefs Words, con-
trol the Operation of Law upon the Words exprefs’d. As
where the Anceftor has an Eftate for Life given to Lim ex-
prefly, a Limitation after to his Heirs, or to the Heirs Male
of his Body, puts the Eftate of Inheritance in himfelf: Qther-
wife, perhaps of Heir Male only in the fingular Number, ef-
pecially if there be Words of Limitation after it. And tho’
there be a Difference in Words, when the Land of Freehold
1s devis’d to one for Life, the Remainder to his Heirs, me-
diately or immediately ; and where a Term is {o devis’d, the
Difference is in Words only, for the Teftator’s Meaning is the
fame. And new Eftates, Jointures, and Settlements are of long
‘Terms, and a Similitude 1s between them, (.

Selt. 5. There ought alfo to be one univerfal Rule of Pro-
perty in the Realm, the {fame in Chancery as at Common
Law. And therefore the Rules to prevent Perpetuities are the
Policy of the Kingdom, and muit take Place in a Court of E- .
quity, as well as in any other Court; and it is an undeniable

4 Reafon
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Peafon againft any Settlement. So that there can bé no fuch
'Thing as a perpetual Limitation of a Freehold. And if theré
be a Devife over to a Charity, in Cafe he go about to alien, it
will not avail or make the Condition good: However, there
ought to be a ftriét Settlement made, and the Intent follow’d
as far as the Rules of Law will permit. Nor can a Devife di-
ret an Inheritance to defcend againft the Rules of Law, as to
the Heirs Male in Fee; for what could not be made valid by
any Alt executed in his Life-time, cannot be good in a De-
vile. And therefore a Term limited to 2 Man and his Heirs,
fhall go to the Executors. So a Will in Dutch or Larin
muft be {fo fram’d, as to pafs an Eftate according to the
Rules of our Law ; for a Will or other A& of the Party cans
not rule the Law, but the Law rules them.

Sett. 6. But {o long as it may be made confiftent wich the
Rules of Law; the Devife thall not be impeach’d. And there-
fore, altho’ a Freehold cannot be granted in futuro, by a Con-
veyance in his Life-time : Yet where a Man in his Will gives
a tuture Effate to arife upon a Contingency, and does not part
with the Fee at prefent, but retains it; this is not againft
Law. For by the Common Law, one might devife that his
Executor {hould {ell his I.and, and in {uch Cafe the Vendee is
in by the Will, and the Fee defcends to the Heir in the mean
Time ; and of the {ame Nature with thefe are {pringing Ufes.
But as for {pringing Utes, like executory Devifes, they are ei-
ther prefent or future. If prefent; the Party muft be in offe
& capax at the Time; for it fhall take Effe&t according to
the Intent or not at all. As a Feoffment to the Right Heirs
of B. is not good as to a {pringing Ufe; becaufe it is by
Way of prefent Limitation, & non ef# Heres Viventis: Other-
wife if it were future, as to the right Heirs of B. after his
Death, &7 fic nota diverfiratem inter verba de prefenti, 1 verba
de futuro. 2dly, If future, they muft arife within a reafon-
able Time ; as a Feoffment to the Ufe of 4. after the Death of
B. without Hlue, within twenty or thirty Years, or the Com-
pafs of a Life or Lives; is good; as a {pringing Ufe, and the
whole Eftate remains in the Feoffor in the mean Time; for
let there be ever fo many, 1t is but one Life, and muft have
an End. But a {pringing executory Ufe, after a Dying with-
out IfTue, the Law will not expect. Nor can it be limited
after a Fee; for after fuch a Difpofal, nothing remains in the
Owner to limit. But there may be two concurrent Contin<

gencies, and not expectant ene after the other; as where the
R Devifor
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Devifor parts with the whole Fee-fimple, but upon {fonie Con-
tingency qualifies that Difpofition, and limits another Fee,
which 1s altogettier new in Law. And the altimum quod fir of
a Fee upon a Fee in the Limitation of an Ufe, is not yet
plainly determin’d. It may be extended further than a Life
or Lives, as to a Year after, and the true Rule is to ftop
when it proves inconvenient. Nor is there any Danger of a
Perpetuity from thefe Ules, as from executory Devifes; for all
Ufes as well in ¢ffe, as otherwife, may be deftroy’d by the Alee-
ration of the Eftate to one againft whom the Remedy fails in
Equity, there being no Confidence exprels’d or implied. But
every executory Devife is a Perpetuity, as far as it goes, that
is an Eftate unalienable, tho’ all Mankind join in a Convey-
ance. And it is to be remember’d, that as an executory De-
vife is never after a Frechold, but it is conftru’d a contingent
Remainder; becaufe it is admitted only for the Neceffity, and
to {upport the Intent, as after a Term for Years, or the like,
upon which a contingent Remainder cannot depend by Reafon
of the Abeyance of the Freehold: So there is the {ame Diffe-
rence between a future Ufe and a contingent Remainder, by
Way of Ule. |

CAP IV

Seft. 1. PDUT further, Where the Intent of the Parties does
' not {pecially appear, it 1s intended to agree with
the Rules of Law. And therefore the Chancellor, in Cafe of
an Ulfe, often adjudg’d by Imitation of the Rules of Law, and
according to the Nature and Quality of the Land; as in Cafe
de poffeffione fratris, Borough Englith, Gavelkind, Lands on
the Mother’s Side, &c. for Chancery will confult with the
Rules of Law, where the Intention of the Parties does not
{pecially appear. So the Widow of the Ceffuy que Truf? of a Co-
pyhold Eftate, ought to have her Free Bench or Widow’s E~
ftate, as well as if the Hulband had had the legal Eftate in
him: And there it may be faid, that Equitas [equitur legem. So
a Tenant by the Curtely, fhall be decreed of a Truft as well
as of a legal Eftate. But Dower is not allow’d out of a
Truft Effate, nor was it anciently of an Ufe, and moft Eftates
being then m Ufe, was the firft Occafion and Original of
Jointures : Tho’ no Manner of Reafon can be given for it, if
it were Res integra, but the Authorities are clearly {o, and i¢
would overturn many Settlements to make an Alteration in it.

L Sect, 2.



A Treatife of Cquity. 63
Sett. 2. Upon the {ame Kind of Reafoning it is, that a
Trult of a Term muft go as the Term at Law wonld have
done by the like Limitations, and if it be given to two jointa
ly, as Survivorfhip would have taken Place at Law, it muift
do the fame in Equity: Yet the Advantage of Survivorfhip is
againft Equity; but the Judges will have it fo even in a Devife
to Executors. And the Diftin¢tion feems to be, where two
become Joint-tenants, or jointly interefted in a Thing by Way
of Gift, or the like, there the fame fhall be fubject to all the
Confequence of Law; for.in Favour of Volunteers, there is
no Reafon for Equity to interpofe. But as to a joint Under=
taking in the Way of Trade, or the like, it is otherwife; and
the Cuftom of Merchants 1s extended to all Traders to ex-
clude Survivorthip. |
Seét. 3. Yer Terms are admitted to attend the Inheritance
to protet it for Purchalers; and this came up in Queen Eliga-
beth's Reign, {ince the Way of limiting Terms in Mortgage
came in Ufe. Thefe Trufts of Terms attending on the Inhe-
ricance, tho entail’d, were not within the Statute e donis, and
might be aliend by the Parties; but of Terms in Grofs not,
and therefore the Judges would not admit of their being en-
taild. And a Term attendant becomes in Grofs, when it fails
of a Freehold and Inheritance to {fupport it, and is divided
from the Inheritance by different Limitations, or the like.
The Trufts of a Term in Grofs therefore can be limited no
otherwife in Equity, than the Eftate of a Term in Grofs can
be limited in Law ; for they are not for {etting up a Rule of
Property in Chancery, other than that which is the Rule of
Property at Law. So that the Rules are the {fame in Equity in
Cafes of Trufls of Terms, as in Devifes at Common Law.
Set. a. But a Difference between a Chattel and Inheritance,
is a Difference only in Words, and not in Reafon of the Na- -
ture of the Thing. For the Owner of a Leafe has as abfolute
a Power over his Leafe, as the Owner of an Inheritance over
his Eftate; and where no Perpetuity is introduc’d, nor any Ins
convenience does appear, there no Rule of Law is broken.
A Term may therefore be limited to twenty fuccceflively for
Life, if all in Being together, becaufe they muft all wear out
in a little Time. And {o it 1s a good Limitation, where the
Contingency is circum{crib’d within the Space of twenty-one
Years, or the Compafs of a Life, and one Step further, wviz.
to the firlt Son, tho’ not ir effe, at the Time. And {o jult
and reafonable is this Allowance to make Provifion for Fami-
B lies,
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lies, that where the common Lawyers have complam’d, that
this Court did encroach upon them, 1t may on the contrar
be retorted, that they ought rather to confefs themielves be-
holden to this Court for their Rules in Equuty.

Seft. 5. And it is no ftrange Notion at Law, that long
Terms for Years fhould attend and wait on an Inheritance, in
which Cafe they are to be govern’d and direted by the Inten-
tion of the Parties; that created them. And when they have
done their Office, Duty; and Truft, and have born the Buis
then, I mean have rais’'d the Portions, which was the onginal
Caufe of their Creation, then ought they i Equity and
Conicience to ceafe, and return back to the Channel, from
whence they were extralted. For it 15 a Reafon in Law, that
ceflante caufa cefJat effetus.  And there is no original Confidera-
tion to give them a longer Being: So that {fuch a Term ought
not to be made Ufe of to any other Purpofe, efpecially to de-
prive a Dowrefs of her Dower. But thele Terms have been
always look’d upon as a good Security to a Purchafer againft
Dower, tho' the Purchafe was with Notice; and frequently to
avoid Charges, they never infift on a Fine or Recovery.

Sett. 6. But it is {aid, that if the Term be not exprefly de-
clar’d in the Aflignment to be attendant on the Inheritance,
but is fo only by Conftruttion in Equity, it fhall’ in E-
quity be Affets for the Payment of Debts, but the Heir
{hall have the Surplus. And {o the Difference that had been
formerly taken in this Cafe between legal and equitable Affets,
has been exploded. Yet the Law {eems now otherwife. For
a Term in the Owner, 1s Affets at Law, but a Term in Truft
is not to be made Aflets in Equity, and it would be dangerous
to Purchafers to make it {o. Neither fhall the Cuftom of Lo«
don prevent the Attendance of a Leafe on the Inheritance, tho’
there was no Declaration of Truft, that it fhould be atten-
dant. So if a Feme Covert hath fuch a Term, it fhall not
{urvive to the Hufband. Indeed if a Man purchafes an Inhe-
ritance in the Name of Truftees, and takes a mortgaged
Term carv'd out of {uch Inheritance in his own Name, in Or-
der to prote&t the Inheritance, fuch Term will be liable to the
Payment of his Debts; becaufe it fhll remains as a Chattel in
him. But if they are both in the Name of other Perf{ons,
there 15 no Difference in Reafon, whether he had the Term ox
Inheritance firlt in him: But the Heirs are to have the Leafe
to attend the Inheritance.

kY CAP
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CAP V.

Set.1. PUT we muft examine more particularly to whom
the Ufe thall be by Operation of Law, where
there is either no Declaration, or but in Part only, and here it
is a general Rule, that the Truft refults to the Party, from
whom the Confideration moves. As 1/, In Cafe of a Pur-
chafe; where a Man buys Land in another’s Name, and pays
the Money, it will be in Truft for him that pays the Money.
So if 4. agrees for a Leafe for ninety-nine Years, and B. ad-
vances the Money, and the Leafe is taken in the Name of 4.
this is a refulung Truft, and out of the Statute of Frauds,
A. having by Letter acknowledged the Truft. So where one
of the three, that held a Leafe under the Dean and Chapter,
{urrenders the old Leafe, and takes a new one to himfelf, this
fhall be a Truft for all. But altho’ in the Purchafe-Deed, the
Confideration-Money is mention’d to be paid by the Purchafer,
and there is no exprels Declaration of a Truft; yet it appears
ing upon the Face of the Deeds to be a Truft for an Infant.
Heir in Purfuance of Marriage-Articles, and the Purchafer at
the Courts he held, declar’d 1t was his Son’s Eftate, it {hall be
decreed a Truft for him, tho to the Difappointment of the
Purchafer’s Will, and of his Creditors. For tho’ Creditors are
Favourites, yet we muit not pay them out of other Mens
Eftates; nor, as Juftice Twyfden {aid, fteal Leather to make
poor Men’s Shoes. _
Sect. 2. And if a Father purchale Lands, &%¢. in the Name
of a Son tinadvanc’d, it is an Advancement for him, not a
Truft; for the Father.is bound by the Law of Nature to pro-
vide for his Children, and Chancery will compell him, if they
are dettitute, and not able ro maintain themlelves. But if the
Truft is declar’d before, or at the Time of the Purchafe; ot
the Father has already provided for him; or the whole E-
{tate is not given him, but Part of it to another; or if ke
were of full Age, and the Father alts as Proprietor, or does
any Thing, which implies him to be Owner of the Land;
this thall over-rule the Prefumption of Law, in Favour of him,
As to the Grandfather, there is a Difference in the Cale,
where the Father is dead, and where he 1s ftill living; for
when the Father is dead, the Grandchildren are in the imme-
diate Care of the Grandfather. And therefore if he takes Bonds in
their Names, or makes Ieafes to them, they fhall not be adjudg’d
S as
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as Trufts, but as a Provifion for the Grandchild, unlefs it be
otherwife declar’d at the fame Time. But this is to be under-
{tood only of legitimate Children ; for of a Baftard or reputed
Child, the Law takes no Notice.

Sect. 3. So the Wife cannot be a Truftee for the Hufband ;
but if the Hufband purchafe in her Name, it fhall be pre-
{fum’d to be an Advancement, and Provifion for her. And the
Law is the {fame, where the Purchafe is to himfelf, his Wife
and Daughter, and their Heirs; or of Money lent, on Mort-
gages and Bonds in their Names. Yet in Cafe of Creditors it
may be fraudulent as to them, unlefs the Purchafe is made in
Purfuance of Articles before the Marriage, or as a Settlement
upon the Wife upon her Marriage. And by the fame Rea-
{oning it 1s, that where a Wife 1s made Executrix, it is to be
prefum’d, that fhe is not {o appointed, to have barely an Office
of Trouble, but of Benefit to take the Surplus, altho’ the has a
{pecial Legacy given her; and this is not a Devife, but in Na-
ture of an Exception. But otherwife of a Stranger made
Executor, who has a particular Legacy; there it implies a
Truft of the Surplus. Yet the Executor hath the entire Righit
both in Law and Equity, unlefs by fome fuch Circumftances
it appears, that the Teftator intended the contrary ; for it can-
not be intended, that a Man makes a Will with an Intent to
die Inteftate; and parol Proof ought to be receiv’d in Favour
of an Executor’s Title, confiftent with the Will

Sect. 4. The fecond Sort of refulting Ufes are upon Con-
veyances. For every Man that hath Lands, hath thereby two
Things in him; the one the Pofleflion of the Iand, which in
the Law of England is call'd, the Freehold; and the other, the
Authority to take the Profits of the Land, which is the Ufe.
And therefore, where there is a Feoffment to particular Ufes,
the Refidue of the Ufe fhall be to the Feoffor; for the Raifing
thofe particular Eftates, appears a {ufficient Confideration for
making the Conveyance. And there is no great Difference be-
tween a Feoffment to Ufes, and a Covenant. to ftand feiz’d;
for {0 much as he does not difpofe of, remains in him as the
ancient Ufe in both Cafes, altho’ in the one, there is a Tran{-
mutation of the Poffeflion, and in the other not. So that
there feems no refulting Ufe or Occafion for a Priority in an
Inftant, (viz. That it fhould firft veft, and then return.) But
there is a Difference, where he who has the Ufe limits it to 4,
for Life, Remainder to the Heirs of the Body of B. here no
Eftate can arife to B. becaufe nothing mov’d from him: Other-

4 | wife
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wife if the Limitation is to the Heirs of his own Body, there
ut Res magis valeat, he thall have it for his Life. And altho’
an Eftate cannot arife by Implication in a Deed, even by Way
of Ufe, and a Man cannot convey to himfelf; yet a Man may
qualify an Eftate that is in him,- as in Cafe of a Devife, for
the Benefit of the Iffue in Tail, or him in Remainder. But
if a Man covenant to ftand {eizd to fuch Ufes, as that he
fhould leave a defcendible Eftate in himfelf; as to the Ufe
of his Son from and after his Marriage, or to the Ufe of
¥. 8. after forty Years; thefe are not to be refembled to the
Cafes, where the precedent Eftate cannot continue longer than
his Life, and this without any Wrong done to any Rule of
Law, may be turn’d to an Ufe for Life, and therefore fuch
Conftruction fhall be.

Sect. 5. And the Words of the Stat. 29 Car. 2. cap. 3. and
to no other Ufes, fhall be conftru’d to no other exprefs Ulfes;
but fhall not prevent Ufes by Implication, which arife of Nes
ceflity, becaufe the Ufes muft be in fome Body. But an Ufe
referv’d by Implication of Law, fhall not be implied againft
the exprefs Intent of the Conveyance; for the Statute of
Frauds, which faves refulting Trults, extends only to fuch as
were refulting Trults before the Statute, and a bare Declara-
tion by Parol before the A&, would prevent any refulting
Truft; as if an exprefs Eftate be limited to the Covenantor.
A Fortiori where the Eftates take Effe® by Tran{mutation of
Pofleffion, and a particular Eftate is limited to the Party, as
for ninety-nine Years, Remainder to Truftees for twenty-five
Years, Remainder to himfelf in Tail Male, ¢ this is void,
for want of a Freehold to {upport it.

CAP VL

Seét. 1. WE will now {ee, where the Ufe may be extin-
guifh’d, or not. For to every Execution of an

Ufe by Force of this Statute, four Things are requifite.
1/}, A Perlon feiz’d. 2dly, A Perlon Ceftuy que Ufe. 3dly, An
Ufe in effe, wviz. in Pofleflion, Reverfion, or Remainder.
4thly, The Eftate out of which the Ufe arifes ought to veft
in Ceffuy que Ule. And all thefe four muft concur at one and
the fame Point of Time. So that every Ule in ¢ffe, viz. in
Pofleflion, Reverfion or Remainder, where the other Circum-
ftances are not wanting, is executed by the Statute immedi-
atelv: But no future or contingent Ule, till they come i ¢ff.
2dly,
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2dly, All Ufes, whether contingent or cihers, not executed by
the Statute, remain in the mean Time at Common Law. o
that if the Root is defeated, out of which they ought to
{pring, the Ufes are utterly deftroy’d; that is, if the Feoffees
and their Heirs do not continue their Seifin, or {ome other by
their Aflignment, againft whom there may be a Remedy in E-
quity. As where the Party is i, in the Per, and wich No-
- tice, or without a Confideration, for then the Law implies
Notice. But a Leafe for Years fhall only bind the future
Ufe, and not deftroy it for the Frechold; becaule the Seifin
remains. 3dly. It was formerly held, that the Feoffees after
the Statute had a Poflibility to ferve the future Ufe, when it
came in effe, and that they fhould be reputed the Donors of
all the contingent Eftates, when they vefted, and if the Poffef-
fion was difturb’d, the Feoffees fhould have Power to re-enter
to revive the future Ufes according to their Truft; but if
they bar themfelves of their Entry, then this Cale being not
remedied by the Statute, remains at Common Law. But
this Opinioh has been fince contradifted, and it is now held,
that to the Raifing of the future Ufes after the Statute, the
Regrefs of the Feoffees is not requilite, and that they have no
Power to bar thefe future Ufes; for the Statute has taken and
transferr’d all the Eftate out of them, and they are as meer
Inftruments. So that contingent Ufes do now, like other con-
tingent Remainders, depend upon the particular Eftate. For
to reduce the Eftates convey’d by Way of Ufe to the Common
Law, which all Sides agree was the chief End of the Statute
of Ufes, nothing ought to be left in the Feoffees, no need of
:;my Scintilla Furis, or Power of Re-entry for the Benefit of the
contingent Ufes, nor Power in the Feoffees to deftroy them,
but they are meer Conduit Pipes. And the other Conceit was
grounded as it {feems upon a Zeal againft Perpetuities and con-
tingent Remainders, there being at that Time, no receiv’d
Opmion, that the Deftrution of a particular Eftate would de-
{troy a contingent Remainder, till afterwards in Archer’s Cafe
it was fo adjudg’d.
Seft. 2. And it {feems to be the Rule of this Court, That where
a Man is a Purchafer without Notice, he thall not be annoy’d
in Equity; not only where he has a prior legal Eftate, but
where he has a better Title or Right to call for the legal Eftate
than the other. But by taking a Conveyance with Notice of
the Truft, he himfelf becomes the Truftee, and muft not, to
get a Plank to fave himlelf, be guilty of a Breach of Truft,
4 notwith-
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v twithftanding any Confideration paid.  Yet where the Truft
is general, as to pay Debts, tho” he has Notice of them, the
Purchafer feems not oblig’d to {ee the Money applied: Other-
wife if the Debts be.particular, as for Payment of Debts in a
Schedule.  So altho’ the I.aw hath intrufted the Executor with
the Perfonal Eftate to pay Debts, and unlefs he has an abfo-
lute Power, he has none at all: Yet if a Term 1is devis'd to
Executors to raife 2000/ for the Portion of his Daughter;
and ' the Executors mortgage this Term, the Portion fhall be
preferr’d. |
Sect. 3. It 1s Notice of the Ufe therefore, that is all the Ef:
fect of the Matter; for then he is Particeps criminis, & do-
Ius G fraus nemini patrocinantur, fince in Conicience he pur-
chas’d my Land, or my Goods. For the Common Law,
whenever it found a Confideration; difcharg’d the Covin; buc
Chancery looks further to the corrupt Conicience of the Par-
ty, thac will trafiick for what in Equity he knows to belong to
another. And in all Cafes, where the Purchafer cannot make
out a Title, but by a Deed which leads him to another Fa&,
the Purchafer fhall not be a Purchafer without Notice of thar
Fa&, but fhall be prefum’d cognizant thereof; for it was craff
negligentia, that he {ought not after it, and this is in Law a
Notice. So where in a Jointure, there was a Covenant againit
Incumbrances, except Leales, or Copies determinable on three
Lives; the Exception of Leafes ws fupra, gave Notice of
former Leafes, and therefore he muft take Notice of the Co-
venants contdin’d in them. So there was {ufficient Notice in
Law, or an implied Notice where the Mortgage was excepted
in the Defendant’s Cenveyance, and therefore they could not
be ignorant of the Mortgage, and ought to have feen it, and
that would have led them to the other Deeds, in which pur-
{ued from one to the other, the whole Cafe muft have been
difcover’d to them. And Notice of the Marriage has been
conftr’d as Notice of the Jomture, becaufe the Wife being
under the Power of her Hufband could not give proper No-
tice, {0 as to prevent the Alienation of her Interelt. So if a
Man purchafes under a Will, by which the Truft is created,
he muft at his Peril take Notice of the Operation and Con-
ftruction of the Law upon it. And tho’ this be calld a
notional Notice, yet 1t 1s {uch a Notice, as has always been
allow’d to be good. For every Man is prefum’d to be conu-
{ant of the Law of the Realm, and he {hall not take Advan-
tage of his own Ignorance, but cavear Emptor.
T Seét. 4.
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Seét. 4. And Notice of the Plaintiff’s Title to the Agent or Pur-
chafer for another, as likewife Notice to the Counfel or Attor-
ney, that perufes the Title, is Notice to the Party himfelf, be-
caufe a prefumptive Notice to the Party. So where all the Secu-
rities were tranfalted by the fame Scrivener, Notice to him, is
Notice to them all, and confequently they that lend laft, muft
come laft; for he was in Nature of an Agent to them all.
So where 4. having Notice of an Incumbrance, purchafes in
the Name of B. and then agrees, that B. fhall be the Pur-
chafer, and he does accordingly pay the Purchafe-Money with-
out Notice of the Incumbrance; tho’ B. did not employ 4.
nor knew any Thing of the Purchale, till after it was made,
yet B. approving of it afterwards, made 4. his Agent ab initio,
and therefore thall be affefted with the Notice of 4. But tho’
Notice to a Man’s Counfel, is conftru’d as a Notice to himfelf:
Yet where the Counfel comes to have Notice of the Title in
another Affair, which it may be he has forgot, when his Client
comes to advife with him in a Cafe with other Circumftances;
that {hall not be fuch a Notice as to bind the Party.

Seét. 5. Laftly, A Truft is reviv’d by a Re-purchafe of the
Truftee, -altho” a Fine pafs’d; for it being but a Conveyance,
it did not extinguifh or feparate the Truft, but transferr’d
both together, and in the Gift of the Land, he gives all In-
terefts and Demands by Reafon of the Land. And fo where
a Man wrongfully poflefles himfelf of my Goods, and fells
them in a Market Overt: If he afterwards buys thefe Goods
again, I may feize them in his Cuftody.

Sect. 5. As to the Revocation of Ules, it is a general Rule,
that Things may be avoided and determin’d by the fame Ceres

‘monies and Alls, by which they were raisd. That which
pafles by Livery, ought to be avoided by Entry; that which
pafles by Grant, by Claim; that which pafles by Way of
Charge, determines in like Manner by Way of Difcharge,
And {o at Common Law, an Ulfe which was rais’d by a De-
claration or Limitation, might ceafe by Words of Declaration
or Limitation. But an Ule executed by the Statute differs
not from a legal Eftate, and cannot be wav'd or determin’d
without Entry. Yet for the Neceiﬁty, where the Party him-
felf 1s Tenant for Life, (as in the ufual Powers of Revoca-
tion) by the Revocation the Eftate ceafes without Entry or
Claim ; becanfe he cannot enter upon himfelf, and an exprefs
A&t of Revocation is as ftrong as any Claim can be. And therc-
fore, that which in a Conveyance at Common Law is call’d a

i Condi-
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Condition, by Way of Ufe is call’d a Limitation or a conditio
nal Limitation; becaufe it has the Effe&t. of a Limitation to
determine an Eftate of Frechold without Entry. And by the
{ame Conveyance, as the ancient Ufes are revok’d, by the
fame Conveyance other Ufes may be limited or rais’d; for
{ince the ancient Ules ceafe ipfo fafto by the Revocation with-
out Claim, or other A&, the Law will adjudge a Priority of
Operation in the Deed, tho” it be feal’d and deliver’d and
takes Effelt altogether. And therefore it fhall be firft in Con-
ftruction of ILaw, a Revocation and Ceafing of .the ancient
Ufes, and then a Limitation or Raifing of new; for the Law
will marfhal feveral A&s done at the fame Time, that all may
ftand. But unlefs he referves a Power exprefly to limit new
Ufes, he can only revoke. . | |
Seét.7. Thele Powers of Revocation were only allowable in
Conveyances by Way of Ufe; for in a legal Conveyance,
fuch a Power would have been repugnant. And they are a
Law, which a Man purs upon himfelf by Virtue of the Power
which every one has of difpofing of "his own, as he pleafes,
and therefore they ought to be perform’d in all the incidental
Circumftances requird by the Provifo, wiz. As to Subfcrip-
tion, Witnefles, or the like; for thefe Ceremonies were aps
pointed by him to prevent Fraud and Surprize. And there
can be no Revocation in Equity, where it is not a good Revo-
cation at Law, unlefs there be a clear Intention of the Party
to revoke, which he was prevented carrying into Execution
purfuant to the Power, by Fraud or Aceident. But there is a
Difference betwixt a Power referv’d to a Stranger, and to the
Owner imfelf. For a Power to alter or charge the Eftate of
another, fhall be conftru’d {triltly, and fhall never be extends
ed beyond the Letter and Intention of the Parties; becaufe it
is to affelt the Eftate of a third Perfon. But a Power over a
Man’s own Eftate is Parcel of the old Dominion referv'd to
him, and for the Benefit of the Party himfelf, and voluntary,
and therefore fhall be expounded favourably, many Eftates de-
pending upon {uch Powers. Alfo a Power referv’d to himfelf,
who has a prefent Eftate, or fhall have by the Ceafing of the
Ufes, favours of an Intereft, and may be extinguifh’d by a
Feoffment of the Land, or Releafe to him that has the Free-
hold ; for he who raifes and limits the Ule, fhall be fuppos’d
the Donor; but to a Stranger is merely collateral.
Seét. 8. In Cafe of Merger of Terms, the Diverfity former-
ly taken, was this, If a Man has the fame Intereft, and abfo-
lute
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lute Dominion and Property in the whole Inheritance, as he
has in the Term; or Power for raifing Money out of the Ins
heritance, there it muft merge; for a Man cannot have a
Power to raife Money merely for my Benefit, out of that
which is mine. But if there be any Difference in the two In-
terefls, or any other Perfon intermediate, then there can be
no Merger; tor if there be any Merger in the firft Cafe, it
will change the Intent of the Conveyance; and in the other
Cafe, there being an intermediate Eltate, there is no Merger
at Law, no more is there in a Court of Equity in the Cafe of
a'Truft. But it has been fince held, that where the Inheritance
defcended to the Daughter, as Heir, who was alfo entitled to
the Truft of the Term for her Portion; {fo that the had the
{ame Dominion over both, yet there could be no Merger of
the Term ; for that was lodg’d in Truftees, and {o not merg’d
at Law, nor confequently in Equity. For where an Infant
has two Rights in her, this Court, which is to take Care of
Infants, will always preferve that Right, which is moft bene-
ficial for the Infant. And in this Cafe, it was for the Inte-
reft and Advantage of the Infant, that the Portion fhould be
look’d upon as a continuing and {ubfifting Charge, and not
{ink into the Inheritance; becaufe it might have been a
Means to have preferr’d her in Marriage during her Infan-
cy, before fhe was capable of making a Settlement of her
Real Eftate, and likewife when of the Age of feventeen,
{he was capable of difpofing by Will of her Perfonal Eftate,
either for Payment of Debts, or in Legacies amongft her
Relations.

C AP VIL

Seék. 1. JT follows, That we treat of the Office and Duty of

the Truftee, and how far his Power extends. And
here regularly, no Act of the Truftee fhall prejudice the Ceffuy
que Truf#; but the Trultee muft efpecially in Equity make
good the Truft. And the Law {eems to be the {ame of the
Al of God; for if the Truftee of a Legacy dies before the
Legacy is paid, this fhall not prejudice the Legatee. So if a
Truftee of Land die without Heir, tho’ the Lord by Efcheat
will have the Land at Law: Yet it thall be fubjedt to the
Truft in Equity. So if 4 puts out 100/, at Intereft, in the
Name of B. who after becomes a Felo de fe; A may be re-
liev’d againft the King upon this Truft in Equity, upon the

I Statute
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Statute of 33 H. 8. cap. 39. Yetif an Equity of Redemption
15 convey’d to 4. in Truft for Payment of Debts, and the Sur-
plus to B. and 4. agrees with the Mortgagee to turn Intereft
mto Principal; this Agreement of the Truftee fhall bind B.
tho’ he was no Party to it. And {o an Infant fhall be bound
i {uch Cale by the A& of his Truftee or Guardian, for we
muft diftinguith betwixt importunate Gainj as if the Account
were ftated every fix Months, on Purpofe to load it: And
where the Intereft is run up to a bulky Sum; for here Intereft
ought to be allow’d for Delay and Forbearance, as well as in
any other Cafe whatfoever.

Sect. 2. But it {feems a certain Rule, that what a4 Truflee, or
any other is compellable to do by Suit, he may do without
Suit ; as to join-with Ceffuy que Truft Intail in a Feoffment; for
they are Truftees merely to preferve his Eftate. So there bes
ing a Remainder over in Truft to raife Portions for Daughters,
if there were no Iffue, and there being a Daughter, upon
giving Security for the Daughter’s Portion, the Truftees fhall
be compell’d to join in the Recovery. So Truftees in a Mar-
riage-Settlement for preferving contingent Remainders, (there
being no Iffue,) may be decreed to jon in a Sale, the Settle-
ment being only of an Equity of Redemption, and the Wife
confenting to the Sale. . But the Hufband and Wife being mar-
ried twelve Years, and having no Iffue, the Court will not
force the Truftees to join i a Sale, tho’ for Payment of their
Debts; for that People have been married near twenty Years
without Iffue, and after have had Children. And if T'ruftees
appointed to preferve contingent Remainders, join in-a Con-
veyance to deltroy the Remainders before a Son is born, this is
a plain Breach of Truft, and whoever claims under this Con-
veyance having Notice of the Truft, or by a voluntary Settle-
ment, fhall be liable to make good the Eftates.

Seft. 3. As to the Allowances to be made to the Truftee,
regularly he is to have nothing for his own Labour and
Pains, tho fome have thought this a great Hardfhip. But if
a Truftee {fued concerning the Truft in Chancery, obtain a
Di{miflion, and have Cofts paid him, as in Courfe, but the
Cofts allow’d him and tax’d are fhort of his real Cofts; and
after a Bill 1s brought by Ceffuy que Truft to have an Account
of his Difburfements, he fhall be allow’d his true and ne-
ceflary Cofts in the former Suit, and not be concluded, Ue.
And the Law is the {fame of a Mortgagee; for fince the Keep-

U ing
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ing only is given gratis, it is plain, that all the Expences laid
out upon the Charge ought to be repaid: And altho” where a
Mortgagee or Trultee manage the Eftate themfelves, there is
no Allowance to be made them for their Care and Pains: Yet
if they employ a fkilful Bailiff, and give him 20/ per An-
mum, that muft be allow’d, for a Man is not bound to be
his' own Bailiff.

Sect. 4. Nor will the Court ever charge a Truftee with ima=
ginary Values, but he fhall be charg’d as a Bailiff only. And al-
tho’ very fupine Negligence might indeed in fome Cafes charge
a Truftee with more than he had receiv’d: Yet the Proof muit
then be very ftrong. 8o a Truftee for a Charity is no other-
wife, or further chargeable, than another Truftee is, viz. for
{fo much as he receives. So a Mortgagee fhall account for
what he aétually did make, or might have done, had it not
been for his wilful Default. And if a Truftee is robb’d of
the Money he receiv’d, he fhall be allow’d it on Account, the
Robbery being prov'd, altho’ the Sum is only prov’d by his
own Qath, for he was to keep it but as his own. So in Cafe
of a Faflor; for he cannot poflibly have othet Proof. And
fo it feems of an Executor. Nor is this witheut a good
Foundation 1n Reafon ; for the Contra&t is not for the Tru-
ftees, but the Party’s own Advantage, and it was his Fanle
to choofe fuch a one. And the Interruption of A&s of
Friendthip do not oblige to Reftitution. But otherwife
of a Carrier, for he hath his Hire, and thereby implicita
ly undertakes the fafe Delivery of the Goods committed
to him.

$:;i 5. But where they are more than one, there is 2 Diffes
rence between Truftees and Executors. For Truftees have aj}
equal “ower, Intereft, and Authority, and cannot a& {epa-
vately, as Executors may, but muft join, both in Conveyances
ané Receipts; for one cannot {ell without the other, or defire
to receive more of the Confideration-Money, or to be more 2
Truftee than his Partner. And therefore it is againft natural
Juitice to charge them for each other’s Receipts, unlefs in Cafe
of Neceflity, where they {o join in Receipt, as not to be diftin-
guifhed, what has been receiv’d by one, and what by the
other, there from their own Negledt or Default, both fhall be
- charg’d with the Whole. As if a Man fhould blend his Mo.
ney with mine; by rendring my Property uncertain, he lofes
his own. But Executors have each an ablolute Power over

I the
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the Whole, and therefore if they join they truft one another,
¢ fic Diverfity. Yet a Difference has been taken in the Cale
of Executors, as to Creditors, and as to Legateés.

Sect. 6. And in an A&ion of Account, there muft be ei-
ther a Privity in Deed by the Confent of the Party, (as where
he is his Bailiff or Receiver, for againft a wrong Doer an
Account will not lie,) or a Privity in Law ex provifione Legu,
as againft a Guardian. And at Law, if the Defendant is
charéd as Bailiff of Goods #d Merc/mndz(and he fhall anfwer
for the Increafe, and be punifh’d for the Negligence, and
have bis Expences and Pa&orage allow’d him. But if he
is charg’d as Receiver ad computandwm, he fhall anfwer on-
ly for the Money, or Thing deliver’d, except in Cafe of
joint Merchants in Favour of Trade. So in Chancery, an Exe:
cutor or Truflee not being bound to lend, ¢¢. if he do lend
it is at his Peril; and i it be by that Means loft, he fhall
anf{wer the {ame out of his own Eftate; dnd therefore as he fhall
bear the Lofs, he fhall have the Gain. But if the Truftee or
Executor were an infolvent Perfon at the Time of Placing out
the Truﬁ-Money in the Funds, or on other Security, where-
by he gains conﬁderably ; there the Cefuy que Truft thall have
the whole Benefit gain’d thereby, as he only could have born
the Lofs, alitéer ecomtrd. And this is a ix’d Rule of the
Court, and they will not change it, even where the Executor
calls in the Money on good Security. So where a Faltor, who
is in Nature only of a Truftee for his Principal in Equity,
tho’ he has the Right at Law, upon his Account, demanded
according to Cuftom Allowance for fo much paid for Cuftoms
to the King in India, which it was infifted he had never paid,
the Fa&or {hall have the Benefit of the Cuftoms; for it was a
Duty to be paid, and the Imployer could make no Tide to it
again{t him that was in Pofletlion, and he that has Pofleflion,
has Right againit all but him that has the very Right. Other-
wife of Guftoms ftollen from our own King; for that could not
be call'd a Cuftom, being grounded upon Fraud, and therefore
the Court will order, that Defendant fhould anfwer, whether
he paid the Cuftort or not.

Sett.7. And if a Truftee or Executor compound Debts or
Mortgages, or buy them in for lefs than 1s due upon them,
he fhall not take the Benefit of it himfelf, but other Credi-
tors and Iegatees fhall have the Advantage of it, and for
want of them, the Benefit fhall go to the Party, who is enti-
tled to the Surplus. So of an Heir, unlefs he bought it to-

protect
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roteét an Incumbrance to which he was entitled, or there be
fome {pecial Circumftances in the Cafe. But if one als
for himfelf, and being not in the Circumftances of a Truftee
or Executor, buy in a Mortgage for lefs than is due, or for
lefs than 1t 1s worth, he fhall be allow’d all that is due vpon
the Mortgage; for he ftands in the Place of him that aflign’d,
viz. the Mortgagee; who might have given it to him grasis,
and what is due muft be the Meafure of our Allowance, and
not what he gave, for that might have been more than it is
worth, as well as lefs, and fince he runs the Hazard, if a Lofs
happens, he ought to have the Benefit, in Cafe it turns to Ad-
vantage. Yet the tfrue Reafon {eems to be this, that in the
firft Cafe, he that takes upon him a Truft, takes it for the
Benefit of the Perfon for whom he 1s trufted, and not to take
any Advantage to himfelf. But in the latter, as far as he did
not purchafe, it was a free Gift, and one Man fhall not pro-
fit himfelf of the Contra&t of another. But where there
are {ubfequent Incumbrances or Creditors in the Cafe, there a
Man that buys in a prior Incumbrance, fhall be allow’d only
what he really paid, tho’ there was in Truth a greater Sum
due. For Nemo ex alserius desrimento fievi debet locupletior,
and therefore the Taking away one Man’s accidental Gain to
make up another’s Lofs, is making them both equal. But the
Owner or his Reprefentatives are no Lofers, when they pay
the whole Money due.

C AP VIIIL

Seét. 1. WE will now fhew, how the Truft fhall be execy-

ted. And there may be many Reafons, why a
Court of Equity would not decree a Conveyance at all, (wiz. of
the legal Eftate by the Truftees) {ometimes for a Politick Rea-
fon: As if it were to enable a Nobleman to {uffer a Recovery,
and leave the Honor bare without Eftate, or if the Party
were a notorious Spendthrift, or when the Eftate-Tail was on-
ly by Implication. And {o before the A& tortious and trou-
blefome Ufes could not have been executed; for this Court,
which has the Juri{diction of Trufts, will {fee that they do no
Mifchief.

Sett. 2. And it is agreed on all Hands to be a declar’d Rule
in this Court, That if Money be devis’'d to be laid out in the
Purchafe of Lands to be fettled on one and his Heirs, that the
Perfon himlelf, for whofe Benefit the Purchafe was to be made,

I may
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fnay come into this Court, and pray to have the Money it
felf, and that no Purchafe may be made, becaufe none have an
Intereft in it but himfelf. But if he dies before the Purchafe
made, or Payment of the Money, fo that the Queftion comes
between his Heirs and Executors, which of them fhall have
the Money; the Heir thall be preferr’d, and it thall for his Be-
nefit be confiderd in a Court of Equity, as if the Purchafe
had been altually made in the Life-titne of his Anceftor for
two Reafons. 1ff, Becaufe the Heir is to be favour'd in all
Cafes, rather than the Executors, who by the Old Law were
to have nothing to their own Ufe. 24ly, If the Executors
fhould have it, it would be againft the Words of the Will,
which gave it to the Heirs. So if Truftees in a Will have
Power to {ell the whole Eftate for Payment of his Debts; and
that the Refidue fhould go to 4. and B. his Wife, ‘as they by
any Deed, ¢ fhould appoint. 4. dies, and B. devifes it to
C. It mult be confiderd in Equity, asif aftually {old, and
go accordingly, in which Cafe the Money would have gone to
the Hufband, and {o muft the Land too, elfe it would be in
the Power of Truftees to make it Land or Money, and fo to
give it to whom they fhould think fit.

Sett. 3. But it is now conftantly held in Chancery; that if
Lands are vefted in Truftees, to the Ufe of one and the Heirs
of his Body, with Remainder over, that the Truftees are not
to convey a Fee but an Eftate-Tail, tho’ he will have Power to
bar the Entail when the Conveyance 1s made to him, and i¢
would avoid Circuity. So if a Sum of Money be appointed to
be laid out in a Purchafe, and the Lands to be fettled in Tail,
the Purchafe and Settlement fhall be made accordingly, and
not the Money paid the Party; for the Remainder-Man has a
Chance for the Eftate, in Cafe the Tenant in Tail in Pofleffion
die without Iffue before any Recovery {uffer’d, which he may
omit thro’ Ignorance or Forgetfulnefs, or he may be prevent-
ed by Death, before he has compleated it. -

Sect. 4. And in the Performance of a Truft, the Chancery
has a Power to alter the Difpofition of the Party upon emer«
gent Accidents, which he did not forefee; and which if he
had forefeen, he would in all Probability have fettled his Ea
ftate otherwile. As where Ceffuy que Ufe willd, that his
Feoffees thould convey to his Daughters, and died, and af-
ter his Death a Son 1s born, the Feoffees fhall convey to
him; becaufe the Ceffuy que Ufe never intended to difinherit
his Heir at Law. Nor 1s this Court bound to decree ac-

X cording
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cording to the ordinary Rules of Law, in Confirution of
Wills, where the Queltion in a Devile arifes upon the Per-
formance of a Truft; as where 4. having two Daughters, and
no Son, makes a Feoffment to .the Ufe of his Will, and de-
vifes his Lands to %.8. upon Truft and Confidence inter alia,
for the Raifing the Sums of Money following, viz. if he has
but one Daughter, then 12000/. to her Fortune, if two or
more 20000 /. amongft them, equally to be divided, the {ame
to be due and payable at their feveral Ages of twenty-one
Years or Marriage, which fhall firft happen, with a Provifion for
Maintenance in the mean Time, A left three Daughters, and
one died under Age, ¢Jc. here being an apparent Intention,
that thefe two Daughters fhould have 10000/ a-piece, this
Court will comply with it, notwithftanding any Accident that
might happen to the contrary.
~ Sett. 5. So where an Executrix has a general Power or
Truft to diftribute a Sum of Money amongft Children at Dif-
cretion ; an unreafonable and indifcreer Difpofition may be
controll’d in a Court of Equity. But otherwife where the
Power 1s {pecial and particular; as that the Wife might difpofe
to one or more; for this is cafus provifus, and it is exprefly pro-
vided, fhe might give all to one. Yet it is now held difcretio-
nary in the Court to relieve here or not, fince fuch Claufes are
for the moft part to preferve Obedience only. So the Power
given by Will to difpofe of a Perfonal Eftate by an Executrix
being general, to diftribute to the Ufe of her {eif, her Bro-
thers and Sifters, according to their Need and Neceflity, as in
her Difcretion the fthould think fit; the Heir fhall have a dou-
ble Share, being moft in Need of it. And if one devife to
two of his Sifters 400/, a-piece, and to his third Sifter, what
his Executors fhould think fic; the third Sifter fhall have
400 L alfo, and be made equal to her two other Sifters, if the
Eftate will hold out. So where the Teftator defires him to
give 100 L to 4. if his Executor thought fit; this feems to be
a Truft in their Hands, tho’ no Circumftances of Hardthip in
the Cafe. | |
Sect.6. As for the general Rule, that Portions may be rais’d
by the Sale of reverfionary Terms in the Life of the Te-
nant for Life, it cannot be got over: Tho' on the other
Side, there are Cafes where it has been refus’d. But this
muft depend upon the Circumflances of the Deed, and the
Intent of the Parties. And 1/2, If a Portion is direfted to
be paid at eighteen, or Day of Marriage, and the Term is ab-
4 {olutely
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folutely vefted ; -there the Daughter fhall not expe& during
the Life of the Father; but it may be fold in the Father’s
Life-time, altho’ a Term in Remainder and not in Pofleflion.
2dly, If the Truft of the Term had been upon a Condition
precedent, as to commence if the Father die without Iffue
Male by his Wife, in Truft to raife Portions for Daughters ;
there, if the Wife be dead without Ifflue Male, leavmo a
Daughter, tho’ the Father is living, the Term has been de-
creed to be fold. For in Equity, the Father is taken to be
dead without Iffue, when the Wife is dead, by whom he was
to have Iffue; all that is contingent there, has happen’d by
the Death of the Wife without Ifflue Male; and the. Hufband
muft alfo one Time or other die, as all Men muft, and when-
ever he dies, he muft die without Ifflue Male by that Mar-
riage, his Wife being dead before. So that this is in Truth a
Remainder, and depends no longer upon a Contingency; and
this Court, as in fome Cafes they do prolong the Time, {o!
here they have fhorten’d it.  And thus far the Court has gone
for Convenience, that young Women may have their Portions,
when they moft want them: Or elfe the Father might live {o
long, that the Portion might be of little Service. 34y, .But if
the Agreement 1s, that the Portion fhould be paid after his
Death, it is hard to make it payable in his Life-time. For it
would be to no Purpofe for any one to make Deeds, if the
Argument of Convenience or Inconvenience fhould prevail to

over-rule them, and the Cafes on this Head have gone too far
already, and mangled all Eftates, and therefore they will never
decree Portions to be rais’d in the Father’s Life-time, where
it can poflibly bear any other Conftruction.

Sect. 7. And there is no Difference where the Portion is {e-
cured by a Settlement, or Will, if fecured out of a Real Eftate,
and the Party dies before it is payable ; in either Cale it finks
in the Lands. But the Difference 1s, between a Perfonal Le-
gacy, which in {fuch Cafe being debisum in prefenti tho’ folven-
dum in fusuro, and govern’d merely by the Ecclefiaftical Law
which 1s {o, fhall go to the Executor or Adminiftrator, and
a Sum of Money appointed to be rais'd, out of the Rents and
Profits of Iands, and defign’d for a particular Purpofe; as a
Portion for a Daughter, payable exprefly at twenty-one, or
Marriage, for which there was no Occafion, fhe dying under
Age and unmarried.

PART
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PART IL

CAP I

Sect. 1. HE Prefervation of every private Man’s Goods ifi
particular, is the Prefervation of the Common
Wealth in general. And therefore in every good Government,
the Magiftrates ought to have a {pecial Care and Regard of the
Eftates of Orphans, Madmen and Prodigals. So anciently
in this Realm, there were feveral Things that belong’d to the
King as Pater Patrie, and fell under the Care and Direltion of
this Court; as Charities, Infants, Ideots, Lunaticks, {J¢. af-
terwards {uch of them as were of Profit and Advantage to the
King, were remov’d to the Court of Wards, but by the Sta-
tute,- upon the Diffolution of that Court, came back again
to the Chancery. And altho’ it was formerly doubted, if the
Court could by Bill take Notice of the Statute of 43 Eliz.
cap. 4. for Charitable Ufes, {o as to grant a Relief according
to that Statute upon a Bill, but that the Courfe prefcrib’d by
that Statute by a Commiflion of Charitable Ufes muft be ob-
ferv’d in Cafes relievable by that Statute: Yet now it is agreed,
that the Chancery may relieve upon an Original Bill in thefe
Cafes. But a School for the Inhabitants of 4. not being a
Free School, is not a Charity within the Statute of Eliz. and
.confequently the Inhabitants have not a Right to fue in the
Attorney General’s Name. |
Sect. 2. And Tenant in Tail may difpofe of a Charity out
of his Land, without Fine or Recovery, and even by Will, by
Virtue of the Conftrution, which has been made on the
43 Elig. the Statute of Charitable Ufes fupplying all Defes
of Aflurance, either in the Giver or Receiver, where the Do-
nor is of Capacity to difpofe, and hath fuch an Eftate, as is
any Way diipofable by him, whether by Fine or Recovery;
for the Intent of the Statute of Charitable Ufes was to make
.the Difpofition of the Party as free and ealy as his Mind,
and not to oblige him to the Obfervance of any Form or Ce-
remony. But if a Man difpofe of a Charity by Will, and
fuch Will wants the neceffary Circumftances requird by the
Statute of Frauds and Perjuries, it thall not operate as an
-Appointment; for the Statute of 43 Eliz. is now repeal’d pro

4 ‘ tanto,
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#anto, and tho’ there were three {ubfcribing Witnefles to the
Codicil, yet that would not {upport the Will. -~ But as to {fuch
of the Lands as were Copyhold, it was agreed, they were well
appointed, they pafling by Surrender, and not by the Will:
So a Devife in Mortmain is good as an Appointment to a
Charity within the 43 Eliz. But fee now the late Statute
10 Geo. 2.

Sect. 3. But whenever any Thing is given to Charity, and

no Charity appointed, or if the Charity which is appointed,
be {fuperftitious, there the King fhall appoint. And altho’
a Devife cannot be averr’d to be to a fuperﬂltlous Ufe, by
Reafon of the Statute of Frauds, yet the King is not bound
by that Statute. So of an uncertain as well as void Ufe; for
the Ule is void,. and not the Charity, yet in the Cafe of a fu-
perftitious Ufe, the Appointment fhall be to a charitable Ufe
ejufdem Generis; for the Appointment of that good Ufe to
which it fhall be applied, is a judicial A&, and ought to be
according to the Rules of the Court. And altho’ the Charity
cannot take Place according to the Letter, yet it ought to be
perform’d ¢y pres, and the Subftance purf'd.  But where the
Appointment is good, it fhall not be in the Power of the Heir
by his Confent to alter the Difpofition of his Anceftor; for
they fhall be held to the Letter of the Charity. Much lefs
of the Devifee as the Parifhioners.

Sect. 4. And where, in the Conflitutions for founding an

Hofpital, it was ordain’d, that no Leafe fhould be made for
above twenty-one Years, and the Rent not to be rais’d, nor
above three Years Rent taken for a Fine, tho’ the Tenant of
the Hofpital Lands is intitled to a beneficial Ieafe upon Re-
newal, the Conflitution being juft and charitable, for the En-
couragement of the Tenant: Yet this Conftitution is not to be
follow’d according to the Letter, but in the Reafon of it, as Fines
alter, and the Price of Provifions increafe, fo the Rent ought
to be rais’d in Proportion. So if the Hofpital makes a Ieafe
for twenty-one Years, with a Covenant by Renewal to make
it up fixty Years, and by Deed of Covenants the Leflee cove-
nants to pay all additional Rents: This Covenant is not bind-
ing in Equity, as being equally. pre]udmlal to the Hofpital, as a
Leafe for fixty Years. And the Corporation are but Truftees for
the Charity, and might improve for the Benefit of the Cha-
rity, but could not do any Thing to the Prejudice of the Che-
rity in Breach of the Founder’s Rules. But the additional Rent

and Arrears fhall be paid during the Term of twenty-one
Years,
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Years; for tho’ it was an Indenture of mutual Covenants oh
the Leffor’s Part to renew, and on the Leflee’s Part to pay
the additional Rent, thofe Covenants appeard in the Deed
to have been made on diftin&t Confiderations, wviz. the Cove:
nant for Increale of Rent, becaufe the Price of Provifions
was rais’d, and the Covenants for Renewal, becaufe the Leflce
undertook to lay out 100 /L in Buildings.

Sect. 5. And if A feiz’d of a Manor, of the yearly Value
of 2401 devifes feveral Legacies, and particularly to his Heir
at Law 40s. and then adds; That Being determin’d to fettle
for the future, after the Death of me and my Wife, the Ma-
nor of F. with all Lands, Woods and Appurtenances to Cha-
ritable Ufes, I devife to M. N. &¢. upon Truft, that they
thall pay yearly, and for ever, feveral particular Sums to Cha-
ritable Ules, amounting in the Whole to 1201 per Aumum,
and gives the Truftees fomething for their Pains; there being
an QOverplus, it fhall go in Augmentation of the Charities, it
appearing to be the Teftator’s Intent to fettle the whele Manor,
and that the Heir fhould have no more than the 405 So
where the Reverfion in Fee of divers Lands lett on Leafes on
which in all 70 L per Annum was referv’d, was granted b
King H. 8. to the Corporation of Coventry, 400 L. of the Pur-
chafe-Money was paid by the Corporation, and 1000/l by
Sir T. W. but in the Grant, the Corporation was {aid to be
the Purchafers, and it was by the Deed declar’d that the
whole 70 L per Amn. thould be applied to {everal Charities
therein mention’d, the Leafes expiring, the Value of the
Lands were greatly increas’d, but the Surplus had been all
along receiv’d by the Corporation of C. the Lands themfelves
not being given to the Charities, but particular Rents out of the
Lands; and it was ftrongly infifted, that the Articles mentions
ing the Corporation to be Purchafers, there could be no Avers
ment receivd to the contrary, and altho’ a Charity is not
bar’d by Length of Time, or any Statute of Limitations, yet
it is an Evidence, that the Surplus belong’d to €. becaufe they
have enjoy’'d it ever fince the Purchafe, but the Defendants
were order’d to account for the improv’d Value of the Land,
and the Charities to be augmented in Proportion,

i e A D,
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C AP I

Set. 1. THE King 1s al{fo an univerfal Guardian to Infants;

| and ought in the Court of Chancery to take
Care of their Fortunes. As 1f#, If they marry during thei:
Minority, to procure a Settlerhent; for tho’ by the Ecclefiaftical
Law, 2 Woman is of Age to marry; yet by the Temporal Law,
fhe cannot difpofe of her Fortune, and therefore the Court
will make fuch a Difpofition of the Fortune of the Ward, as
may be moft beneficial for her. But if the was of full Age
at the Time of her Marriage; then fhe was out of the Care
of tlre Courty and the Court cannot at all mterpofe; tho’ fhe
be under Age, as fome fay. But where the Hufband is Plains
tiff liere in Chancery to have the Truftees transfer their E-
ftate, or for any other Favour of the Court; then indeed
when they had fuch a Hand upon him, they may make him
do fuch Things as fhall be reafonable, otherwife there is no
Colour in it. 2dly, This Court; upon Application made to it
by Guardians, has fettled the Maintenance of Infants. And
a Court of Equity may, by the Approbation of dn Infant’s Res
lations, allot the Infant Maintenance out of a Truft-Eftate,
tho’ there be no Provifion in the Truft fot that Purpofe: And
this is founded on natural Equity. But Chancery never al-
lows the Principal to be leflen’d in Maintenance of an Infant.
3dly, 1f a Man intrudes upon an Infant, he fhall receive the
Profits but as Guardian, and the Infant fhall have an Account
againft him in Chancery as Guardian. For in the Confideras
tion of this Coutt, he fhall be look’d upon as Truftee for the
Infant. And if a Man, during a Perfon’s Infancy, receives
the Profits of an Infant’s Eftate; and continues to do {o for
{sveral Years after the Infant coines of Age, before any En-
try is made on hini; yet he fhall accotnt for the Profits
throughout, and not during the Infancy only. And fo it {feems
‘ at

% There are in Law feveral Kinds of Guardians, ‘ '

As 1}, Fure Nature; the Father of his Heir appafent till twenty-one; and this
was infeparable from his Perfon.
~2dly, In Socage, Fure Gentium; the next of Kin to whom the Lands could not
defcend; and this was only of Things, that lie in Tenure till fourieen: Of others he
might choole a Gu ardian, if he was of Years to make a Choice.

3dly, By the Statute of 12 Car.2. cap. 24. form’d by Sir Marilew Hale 5 and this is
in Office and Intereft much the fame with a Guardian in Socage. But it extends not
to his Lands by Defcent only, as that did; but to all his Eftate whatever, and may
be till twenty-one, or any lels Time.

4tlly, By Cuftom, as in Lon#don, and other Boroughs.

s¢lv, The Spiritual Court, of Perfonal Eftate only.

6:/iy, The King, for Allegiance and Proteltion are rscciprocal,
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at Law, he fhould be charg’d m an A&ion of Account, as

. Tutor Alienus. ,

Sect. 2. Guardians are appointed by Writ for Infants, and
one or more Guardians jointly, and the Court of -Chancery
may aflign one of the Six Clerks to be Guardian to an Infant.
But a Guardian cannot be otherwife appointed than by bringing
the Infant into Court, or his praymng a Commiflion to have a
Guardian aflign’d him.  And where there is a Guardianfhip by
the Common Law, this Court will intermeddle and order: But
if there be a Guardian by A¢t of Parliament, it cannot remove
him or her. Yet in this, and all the other like Cafes, they
thall give Security not to marry the Child, infra annos nubiles,
or confent, or be aiding to the Marriage of fuch Child, pof?
annos nubiles, during Minority, without acquainting this Court
therewith. But the Chancery cannot reftrain the Infant from
Marriage ad annos nubiles. But if a Perfon appointed Guardian
purfuant to the Statute, (viz. 12 Car. 2. cap. 14.) dies, or re-
fufes to take upon himfelf’ the Guardianfhip, the Lord Chan-
cellor may appoint a Guardian.  As to the Cultody of Luna-
ticks, it is no Queftion of Right, but of Prudence, and where
no Right there is no Wrong. It fhall never in this or in any
other Cafe be committed to any that will make Gain of it, or
who is concern’d to outlive the Lunatick, as being neareft of
Bloocd, and entitled to the Adminiftration; and the Allowance
muft be liberal and honourable. )

Seét. 3. A Tutor or Guardian was look’d tpon in the Civil
Law, to be in the place of a Father to the Minor, who by
Reafon of the Infirmity of his Age, was deem’d unable to
take Care of himfelf, and the Particulars of his Charge was,
1/}, Of his Perfon and Education, and to lay out all reafon-
able Expences for him in Proportion to the Value of his E-
ftate, fince it was not his Eftate alone, but his Morals, that he
‘was appointed to look after. But in the {econd Place he was
to take Care of his Patrimony, and to be as provident of his
Affairs, as a prudent Mafter of a Family is of his own, and
the Power of the Tutor was limited to what might be profi-
table to the Minor, for {o far they thought his Authority efta-
blif’d by Juftice it felf. And {o it {eems formerly in the
Law of England, he that was conftituted Tutor or Guardian,
ought to {ee, that the Heir be well brought up, and that his
Eftate be fafely kept; for he can do nothing but for the Pro-
fic and Benefit of the Infant, nor intermeddle with any Thing
but of what he may render an Account. And he was bound to

I put
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put in Security before his Admifion, and to make Oath to ad-
minifter the Affairs of the Minor to his Profit and Benefit, to
exhibit a true and faithful Inventory of all the Goods, and to
render an exact and true Account of his Office, whenfoever it
was requird by the Judge, which is the fame Qath, that was
adminifter’d to all Executors and Adminiftrators. But this
Law is not now obferv’d here, as it was in Rome, to the great
Detriment of many Minors. But both in Chancery and in
the Civil Law, an Infant might call lus Guardian to an Ac-
ount, even during his Minority, if there fell out any Thing
that made it neceflary.

B OO K IIL

CAP L

Selt. 1. ET follows in the next Place, that we treat of Mort-

gages and Pledges. This Kind of Agreement was
ufelefs in a State of Nature; becaufe it was lawful for the
Debtor in that State, to {eize on any Part of the Creditor’s
Goods or Eftate, without any {pecial Contrat. For right
Reafon, and the Nature of Society’ prohibits not all Force,
but that which is repugnant to Society; that is, which de-
priveth another of his Right. For the End of Society is, that
by mutual Aid, every one may enjoy his own. And as na-
turally every Man may vindicate his own Right, {o to pro-
fit another, in what he can juftly, is not only lawful but
alfo commendable. But Civil Society being ordain’d for the
Maintenance of Tranquility, there arifes prefently to the
Commonwealth, a certain greater Right over us, {o far as is
neceflary to that End; and therefore fo far it may and will
prohibit that promifcuous Right of refifting. Nor were there
any Mortgages of Lands with us, while the feudal Tenures
were on Foot ; becaufe {fuch Conveyances were look’d upon as
a Sort of Fraud on the Conftitution. But when a Licence of
Alienation was given about the Time of H.3. and it became
a Maxim in Iaw, that the Purity of a Fee-limple imported a
Power of difpofing of it, as the Owner pleas’d: There were
two Ways of pledging Lands introduc’d, which Littleton di-
{tinguithes by the Names of Vadium vivum, and Vadium mor-

suym. ‘'The firft is, where a Man borrows a Sum of Money
Z of
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of another, and makes an Eftate of Lands to him, until he
hath receiv'd the {ame out of the Iffues and Profits: So that
neither the Money nor the Land dies, or is loft. The other,
where a Feoffment is made upon Condition, that if the Feoffor
pay to the Feoffee fuch a Sum by fuch a Day,. that then the
Feoffor may enter, U¢. in this Cafe, if he does not pay, then
the Land i1s taken from him for ever, and if he does, then
the Pledge is dead as to the Tenant, Ur.

. Sect.2. Thefe Sorts of Conveyances, being ufually made in
Fee-{imple, were expos’d to many Inconveniences. For the
Eftate becoming ablolute at Law, on Default of Payment, was
{ubje&t to the Dower of the Wife of the Feoffee, and all other
his real Charges and Incumbrances; and therefore to prevent
this, the ancient Courfe in Mortgages was to join another with
the Mortgagee in the Conveyance. But the Court of Chance«
ry, tho at firft they made a Scruple of breaking in upon the
Rules of Law, have now {et this Matrer right, and fince
the Lands were originally only a Security for the Money,
therefore the Payment of the Money doth in Confideration of
Equity put the Feoffor in his firft Eftate, as well after as be-
fore the Condition broken.

Seét. 3. And altho” with Refpect to the Surplus of the E-
{tate over and above the Mortgage-Money, the Mortgagee is
ufually look’d upon in Equity, as a Truftee for the Mort.
gagor: Yet there is a Difference betwixt a Truft and a Power
of Redemption. For a Truft is created by the Contradt of
the Party, and he may direct it as he pleales, and may pro=
vide for the Execution of 1t, and therefore they only are
bound by it, who come mn in Privity of Eftate, or with No.
tice, or without a Confideration. As a Tenant in Dower is
bound by it, becaufe fhe is in the Per: But not a Tenancy by
the Curtefy who s in the Poff.  Nor fhall any other, who
comes in in the Poff, be liable to it, without exprefs Mention
made by the Party. But a Power of Redemption is an equis
table Right inherent in the Land, and binds all Perfons in the
Pof?, or otherwife; becaufe it is an ancient Right, which the
Party is intitled to in Equity. And altho’ by the Efcheat,
the Tenure is extinguifh’d, that will be nothing to the Pur-
pole, becaufe the Party may be recompenc’d by the Court for
that, by a Decree for Rent, or Part of the Land it {elf, or
fome other Satsfaltion. And it is of fuch Confideration in
the Eye of the Law, that the Law takes Notice of an Equity
of Redemption, and makes it aflignable, or devifable.

I Sect. 4.
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Seét. 4. And Equity is Part of the Law of England, {o that
it cannot any Manner of Way be provided by Agreement, in
Cafe of a Mortgage, that the Court of Chancery thould not
give Relief. For fuch an Agreement would be contrary to natus
ral Juftice in the Creation of 1t, and prove a general Mifchief;
becaufe every Lender would by this Method make himfelf
Chancellor in his own Cafe, and prevent the Judgment of this
Court. Neither fhall 2 Man have Intereft for his Money, and
a collateral Advantage befides for the Loan of it, or clog the
Redemption with any By-agreement, fince this would be to let
in all Manner of Extortion and Ufury. But there is a Diffe-
rence between Mortgages of Exchequer-Annuities and Com-
mon Stock, the Value of which depends upon Iniagination, ra-
ther than a Real Value: Por Annuities ate a certain Security,
and carry a conftant Intereft, and therefore are to be confider’d,
as Mortgages of Lands, and cannot be {old after Forfeiture
without Foreclofure. Yet Annuities mortgaged are now held
irredeemable after Forfeiture, unlefs there be an exprefs Agrees
ment, that the Mortgagee may {ell after Forfeiture.

Seét. 5. And notwithftanding, that in a common Mortgage;
fuch Covenants ought not to be regarded, for the general In-
convenience that would follow ; yet this Reafoning cannot ex-
tend, where it is made with an Intention to {ettle his Eftate,
befides the Confideration of the Money paid: As where the
Conveyance is in Confideration of 1000/ paid to him by a
Perfon that martied his Kinfwoman, upon Condition, that if
he did not repay the Money with Intereft during his Life, his
Heirs, ¢. thould then have no Power to redeem; this Court
can neither fhorten, nor enlarge the Tine that is given by ex»
prefs Covenant and Agreement of the Parties. So where thete
1s a Claufe or Provifion to re-purchafe in a Conveyance, the
Time limited ought precifely to be obferv’d. But then this
muft be in Cafe the Court are fully {atisfied, that it was not
originally a Mortgage, but an abfolute Purchafe: Or elle a
Redemption may be decreed at any Time within twenty Years
after the Time of Re-purchafing 1s out.

Seft. 6. And in Equity there is no Time limited for the Re-
demption of a Mortgage, and the common Dotrine in the
Court of Chancery 1s, that Mortgages were not within the
Statute of L.imitations; however that Statute may be men-
tion’d fometimes as a proper Diretion to go by; for the
Courts of Equity are tender of fettling any fet Time, be-
caufe there can be no Queftion in whom the Property of the

Pawn
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Pawn is, when I poffefs it as another’s, and Prefcription was
introduc’d only to put an End to Suits, and fettle Property,
which would otherwife be uncertain. Befides, a Man can
never be injur’d, if he receives Principal, Intereft, and Cofts:
But the Proprietor of the Land is injur’d, if he parts with his
Pofleflion under the true Value. Yet where a Man comes in
at an old Hand, the Poffeflfor thall account no further than
for the Profits made in his own Time, and upon extraordina-
ry Circumflances, it may be reafonable to debar him altoge-
ther of the Power of Redemption, and fo this Court {ome-
times hath allow’d Length of Time to be pleaded in Bar,
when the mortgaged Eftate hath defcended as a Fee, with-
out Entry or Claim from the Mortgagor, and where the Pol-
{effor would be entangled in a long Account. ‘

Sett. 7. And it feems, now the Court will not relieve Mort-
gages after twenty Years, for the Statute of 21 Fac. cap. 16.
did adjudge it reafonable to limit the Time of one’s Entry to
that Number of Years, unlefs there are fuch particular Cir-
cumftances as may vary the ordinary Cafe, as Infants, Feme
Coverts, ¢ which are provided for by the Statute it {elf.
And altho’ thefe Matters in Equity are to be govern’d by the
Courfe of the Court: Yet 1t 1s beft to {quare the Rules of
Equity, as near the Rules of Reafon and Law as may be. So
if there were Infants: Yet the Time having begun upon the
Anceftor, it fhall run even upon Infants, as it 1s at Law, in
the Cafe of a Fine. But where a Bill has been brought, and
an Account within twenty Years, a Redemption may be de-
creed upon the Foot of that Account. * So if the Mortgagor
agreed the Mortgagee fhould enter, and hold till he was {a-
tisfied ; this is in the Nature of a Welch Mortgage, and in {fuch
Cafe the Length of Time is no Objetion. |

Sect. 8. And this Court cannot fhorten the Time of Re-
demption which the Parties have agreed upon, but when that
is paft, the Prallice is to foreclofe. Yet at the Common
Law, in the Cafe of Infants, the Parol was to demur, and
the Infant is not bound to anfwer till full Age, and the Re-
gifter, Parliament and Common Law give no Execution againit
an Infant Heir, tho’ the Debt were clear and indifputable as
by a Judgment or Statute: But the contrary is done in Chan-
cery. However in Equity, the Interelt of Infants is fo far
regarded and taken Care-of, that no Decree fhall be made
againit an Infant without having a Day given him to fhew
Caufe after he comes of Age. And there being an Infant

1 m
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i the Cafe, we cannot foreclofe him without a Day to fhew
Caufe after he comes of Age. But the proper Way in {uch a
Cafe, is to decree the Lands to be fold to pay the Debts, and
that will bind the Infant. So if Iands are devis’d to be fold
for Payment of Debts, the Lands may be decreed to be {old,
without giving the Heir, who is an Infant, a Day to fhew
Caufe, when he comes of Age; for nothmg defcends to him.
But if he 1s decreed to join in the Sale, he muft have a Day af-
ter he comes of Age. But altho’ if an Infant anfwer by Guar-
dian, upon which a Decree 1s made, without any Day given
him to fhew Caulfe, it fhall not be read or admitted as Evidence
againft him, when he comes of Age; yet an Infant fhall be
bound by an Offer made by him in his Anfier, if the other
Side are thereby delay’d, and he do not immediately after his
Coming of Age apply to the Court, in Order to retralt his
Offer, and amend his Anfwer. And where an Infant is
Plamtlff he cannot amend his Bill in any Point where it has
been difmifs’d upon the Merits. So if a Man by Fraud or
Forgery gets mto Pofleflion of an Eftate, and foon after dies;
leaving his Heir an Infant, it would be hard his Infancy
fhould protett him from pleading or an{wering ; for neither
Law nor Reafon can entitle him to poflefs an Eftate got by
the Fraud of the Father. And fome {ay, there is {carce any
Cafe, where an Infant hath Time to fhew Caufe aganft a
Decree, but where it is neceffary for him to jon in a Cons
veyance, as in Cale of Foreclofure or the like.

Seft. 9. By the Civil Law, the Mortgage is properly a Secu-
rity only for the Debrt it felf for which it was given, and the
Confequences of it, as the principal Sum, and Intereft, and the
Cofts and Damages laid out in preferving it.  But he that will
have Equity to help, where the Law cannot, fhall do Equity teo
the Party, againft whom he feeks to be reliev’d. And upon
this Rule a Mortgage given as a Counter-Securlty to a joint O«
bhgee {hall ftand as a Security for a fecond joint Bond; enter’d
into by the {fame Perfons afterwards, without any Agreement
for that Purpofe; and the Heir fhall not redeem without {aving
harmlefs againft both. So if the Mortgagor borrows more
Money of the Mortgagee, and gives Bond for it, the Heir of
the Mortgagor fhall not redeem without alfo paying the Debe
by Bond, if that the Mortgagor bound himfelf and his Heirs
in the Bond; for it 1s a known Rule in Equity, that where
there is an Effate {ubfifting at Law, Equlty will mot deftroy
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it, unlefs the Party redeeming will fatisfy all equitable De-
mands out of the Eftate. And the Law is the {ame of an
Executor, in Cafe of a Mortgage of a Leale for Years, tho’
no {pecial Agreement, that the Bond-Debt thould ftand fecur'd
by the Mortgage. So of the Mortgagor himfelf, he muft pay
all that was due on Note, or fimple Contralls, or Bonds. But
this laft Point has been denied by {fome, and a Diverfity taken
between the Mortgagor himfelf and his Heir; for the Land
in the Hands of the Heir is chargeable with the Bond-Debt
even at Law. And {ince the Statute againft frandulent De-
vifes, the Devifee of the Equity of Redemption is in the {fame
Cafe with the Heir; becaude the Statute makes fuch Devife
void, as againft Creditors; but before that Statute, fuch De-
vifee would not be liable to the Bond-Debt.

Seft. 10. As for Pawns, they differ in this Refpe& from
Mortgages, as appears by the following Cafe. 4. pawn’d {fome
Jewels to K. who fign’d a Writing, that they were to be re-
deem’d in twelve Months, otherwife they were to be as bought
and {old: K. within a fhort Time after, delivers over the
Jewels, together with fome Plate of his own to M. as.a Pledge:
for 200 L. and K. afterwards borrow’d 3¢/ and 502 of M. -
on promiffory Notes to be repaid on Demand: Altho” M. was
a Bookfeller, and did not deal in Plate or Jewels, and {o had
not gain’d any Property, as having bought 1n a Market Overt,
yet it is natural to think, altho’ he took Notes for the 30 4
and 50/ that the Pawn was not to be parted with, until that
Money, as well as what was before lent, was paid. And it is
to be look’d upon as an Account eurrent between K. and M
and therefore he might retain what he had in his Hands, until
the Ballance was .paid: But the Goods of K. which were
pawn’d are to be firft applied, as far as the Value thereof
would extend, and if there be Creditors of a higher Nature,
this thall not give him any Preference.

Sect. 11. But in this both Pawns and Mortgages agree,
that the A&, for which the Defendant is to pray Equity
again{t the Plaintiff, muft be done to the Plaintift himfelf,
or to his Reprefentative. For if the Mortgagor mortgage
the Equity of Redemprion, and the fecond Mortgagee brings
a Bill to redeem, he fhall not be oblig’d to pay the Bond-
Debt, iince the Money was not lent to him. So the Aflignee
of the Equity of Redemption fhall not be affeted by a Judg-
ment after confefs’d by the Mortgagor, tho’ the Judgment.

4 | Creditor
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Creditor purchafe in the Mortgage; but fhall redeem upon
Payment of the firft Mortgage-Money only. So if Tenant
for Life, Remainder to his Son in Tail, mortgage the Lands,
and the Son after borrow Money of the Mortgagee, and
give the Lands as a Security: Yet he may redeem without
paying his Father’s Mortgage, for the Son is a Stranger to
the Father, and all one as Stranger. |
Set. 12. But further the Mortgagee is to be tonfider’d, as a.
Creditor beyond the Security he has taken. As where 4. lent a
Sum of Money on the Mortgage of {ome Houfes, and had 2
Bond for Payment of the Money, as ufual in {fuch Cafes; af-
terwards he lent a Sum of 2000/ on the Equity of Redemp-
tion, and had a Bond for that likewile; and then the Mort-
gagor becomes a Bankrupt, and by fome Accident, the Value
of the Houles funk {o much, that they were not f{ufficient
to raife the Mortgage-Money firft lent; on a Bill brought to
have them fold, and that as to {o muclr as they fell thort to
anfwer the firft Mortgage-Money, the Mortgagee might come
in upon his Bond, as a Creditor, it muft be fo decreed and
as to the 2000 L lent upon the Equity, which was worth no-
thing, it muft ffand {ingly upon the Bond. So where a Man
borrows Money on the Mortgage of a Ship, and covenants to
repay the Infurance-Money, but there was no Covenant for
Re-payment of the principal Money it felf; the Mortgagee
treated with a Perfon concerning the Infurance, but could
not agree for the Rate, and thereupon the Ship went out, and
was loft in the Voyage; fince, if he had taken no Security at
all for his Money, he had thén without Queftion been a Cre~
ditor by fimple Contralt, {urely the Taking Secutity ought
not to put him in a worfe Condition, efpecially now the Secu-
rity being left. And in Cale of Pawns even at the Common
Law, if the Pawn is loft without the Default of the Pawnee,
he may have an Altion for his: Money againft the Pawnor.
Set. 13. Yer norwithftanding that by the Common Law,
the Mortgagee of Lands has an ablolute Intereft, and by the
Covenant for quiet Enjoyment, . till Default of Payment,
the Mortgagor is but Tenant at Will to the Mortgagee; in
natural Juftice and Equity, the principal Right of the Mort-
gagee 1s to the Mortgage-Money, and his Right to the Land
is only as a collateral Security for the Payment of it. And
therefore all Mortgages are to be look’d upon as Part of
the Perfonal Eftate: Unlefs the Mortgagee in his Life-time,
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or by his laft Will do otherwife declare or difpofe of the
fame. And in Regard the Money came firft out of the Perfonal
Eftate, the Law always gives the Money to the Executor,
where no Perfon is nam’d: And where the Election to pav, ei-
ther to the Heir or Executor, is gone and forfeited in Law,
it 1s all one in Equity, as if neither Heir or Executor were
named, and therefore to have a certain Rule in thefe Cafes,
Equity ought to follow the Law and give it to the Executor.
And the Right to a Sum of Money, which 1s a Perfonal Du-
ty, ought always to be certain, and not variable upon, Cir--
cumftances ; {o that whether there are Affets or not, or there
wanted the Circumftances of a perfonal Covenant to pay the
Money, is not material. So altho’ the Mortgagee be foreclos’d,
or it be of {o ancient a Date, as in the ordinary Courfe of the
Court not redeemable: Yet in Cafe the Mortgagee be not
altually in Poffeflion, it fhall be look’d upon in his Hands to
be Perfonal Eftate. But if the Land be worth more than the
Money, the Heir may well fay, I will pay you the Money,
and take the Benefit of the Foreclofure to my felf.

C AP IL

Sect. 1. AND altho’ the Money fhall not be paid to the Heir
or Aflignee of the Land, without naming him in

the Condition: Yet the Money may be paid by them in Pre-
fervation of their Inheritance, & qui [entic onus [entire deber i
commodum. And it is Equity that fhould make Satisfation,
which receiv’d the Benefit.  As where the Heir is indebted by
Mortgage made by his Father, or by Bond, or by other Means,
as Heir to his Anceftor, the Perfonal Eftate in the Hands of the
Executor fhall be compell'd to pay that Debt in Eafe of the
Heir; and efpecially in Cafe there be {ufficient to pay the
Debt by the Mortgage, Ue. and the Legacy out of the Perfo-
nal Eftate ; for when both can be f{atisfied, both fhall be {atif-
fied. The Reafon is, becaufe the Perfonal Eftate is the Fund
for the Payment of all Debts, and the Mortgage-Money is a
Debt, whether there be a Covenant for Payment in the Mort-
gage-Deed, or not; tho’ fome have been of a contrary Opi-
nion, where there 1s no Covenant exprefs or implied. But the
Perfonal Eftate of the Father is not liable to the Grandfa-
ther’s Debts, and therefore it fhall not go in Exoneration of
the Grandfather’s Mortgage of the Lands defcended to the
4 Grandfon,
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Grandlon, unlefs the Father had been Executor to the Grand-
father, and had converted the Affets to his own Ufe.

Seét. 2. So the Wife being a Jointrefs, and having granted a
Term for-Years only out of her Eftate for Life, by Fine, with
her Hufband for a Mortgage, there refts a Reverfion in her,
which naturally attralts the Equity of Redemption, altho’ the
Equity of Redemption was limited to the Hufband and his
Heirs by -the Deed of Redemption; for that fhe was no Party
to it. And the Hufband having covenanted to pay this Money,
if there be Affets fufficient, it fhall be decreed clear to the
Wife ;' for the Hufband having had the Money, is in Equity
the Debtor, and the Land is to be confider’d but as an addi-
tional Security. And {o it is if there were no exprefs Cove-
nant. But all other Debts fhall be firft paid. ‘

Set. 3. And as the Heir in many Cafes has the Affiftance
and Favour of the Court, ds:to make the Perfonal Eftate firft
liable to Debts, and to be applied in Eafe and *Exoneration of
the Real Eftate: So even an Herés fictus has had that Relief
here. The Reafon is, becaufe the Heéres faftus comes inflead
of the Heres natus by the Will, and it is prefum’d to be the
Intention of the Teftator, that he fhould have all the Privi-
leges of the Hsres natus. And {ome fay, that not only he who
is Heres factus fhall pray in Aid of the Perfonal Eftate to dif-
charge the Real, but even an ordinary Devifee fhall have that
Benefit. But the Law {eems otherwife. For if 2 Man mort-
gages his Land, and then devifes it to 7. §. or to 4. for Life,
the Remainder in Fee to B. there the Charge doth pafs with
fuch Eftate, for there appears no Intent of the Teftator. So
where the Equity of Redemption is purchas’d, the Purchafer
thall have no Aid of the Perfonal Effate of the Mortgagor,
for he has made it his own Debt. Nor fhall the Heir him-
{elf after the Sale; for the Equity that the Heir has, is, that
the Lands may defcend clear to the Famuly.

Selt. 4. But regularly the Perfonal Eftate muft aid the Heir,
and an implied Intent muft not, without clear Expreflion, alter
the equitable general Law. As if a Man deviles Lands for
Payment of Debts and Legacies, and devifes the Perfonal E-
{tate fhall go in Difcharge of the Real; becaule the Remainder
of the Lands, after the Debts and Legacies paid, defcends to
Heir as Heir, and he 15 not thereby difinherited. And altho’
there is an exprefs Devile to the Executor, yet that is only af-
ter Debts and Legacies paid, and being no more than the Law

Bb gave
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vave him, 1s a void Devife. 4 Fortiori if the Devife to thé
Executor be in the {fame Claufe in which the was named Exe-
cutrix; for it not being faid, free and exempt from Payment
of Debts; The muft therefore take it as Executrix, Otherwife
if a Man devife Lands for Payment of Debts and Legacies;
and the Overplus to the Heir; or to the Heir and a Stranger;
as they call it in Chancery out and out. For there is a-Diffe-
rence between charging an Eftate with Payment of Debts; and
devifing an Eftate to be {old out and out to pay Debts: Since
n this Cafe the Intent appears to be, that he fhould take the
Overplus; as a Money-Legacy only; and that the Land fhould
not defcend to him as Heir at all. | o (

Set. §. And if there be no Affets to anfwer the Intent of
the Teftator on his Legacies; the Heir fhall have no Afliftance
of the Perfonal Eftate; for this would be to overthrow his ex=
prefs Intent by an implied one, that the Land was to defcend
tree to the Heir, and to take away from a Man the Difpofal
of his own Property. 8o if the Perfonal Eftate were devis'd
to a Stranger, and not to the Executor; for fuch Devife muft
then be taken as a Legacy. So if the Devife were of a {pecis
fick Legacy, or any certain Sum to the Executor; for the
{fame Reafon. So if he devife all his Goods,. Chattels, and
Houfhold-ftuff in fuch an Houfe to another, and then goes on
in thefe Words, 4l the Reft and Refidue of my Perfonal Effate I
give and devife to my Wife, whom I make [ole Executrix : For
tho’ the Words, Reft and Refiduc of bis Perfonal Effate, are ge-
nerally underftood, after Debts, Legacies, and Funerals: Yet
here they are relative to the laft Antecedent, and pafs to his
Wife, as a fpecifick Devife of what he had not before parti-
cularly devid. Much more if there be an exprefs Claufe to
exempt the Perfonal Eftate from Payment of Debts, the Will
of the Teftator thall be obferv’d. And the Heir can have no
Equity in Cafe of other Creditors to defeat them of their
Debts, for this even an exprefs Devife to him of the Perfonal
Eftate could not have done.

Sect. 6. On the other Side it is but reafonable, that as the
Heir is to have Equity, he fhould do it. And therefore altho’
regularly, where the Parties are in equal Degree, the Executor
or Adminiftrator may prefer which of them be thinks fit: Yet
Equality is Equity, and the Court, where they have any Foun-
dation to go upon, ufually marfhals the Affets, {o as all Par-
ties may have Satisfaltion, for Nemo ex alterius detrimento fieri

i debet



A Treatife of equity, 54

debet locupletzor So if thete be a Debt owing to the King,
the King’s Debt fhall be {atisfied out of -the Real Eftate, that
the other Creditors may be let in to have a Satisfdé’uon of
their Debts out of the Perfonal Affets. Rt

-~ Sect.7: But Equity is temedial only for thefe who come il
upan 2 sood Confideration. 8o’ that mn Café of Legacws there
is a Difference. For if the Legacy be in Satisfattion of a
Debt, or as a Provifion for younger Childign or Grzmdchll-
dren, then Equity will marthal the Affets, as for a fimp
Contra& Creditor. And the Statute for fectling Inteﬁat
ftates has made a Will for thofe that die Inteftate and thereo
fore the. younger Children of one dying Inteftate, fhall have
the fame Advantage, as if their Shares had bﬁen refpeélively
devis'd to them. But atherwife it is; if the Legatees were
Volunteers or collateral Relations; for whom the Teftator was
not oblig’d by the Law of Nature to provide; or were pro-
vided for in the Life of the Teftator.” And {ince the Heir is
not difinherited by the Will; the Value of iwhat defcends to
him muft be look’d upon as much a defign’d Provifion for
him, as an exprels Devife is for the younger Children, and
therefore he muft abate in Proportion out of his Provifion, in
the fame Manner, as each of the younger Children are to
abate out of their refpe&xvc Provifions, where there is not {fufx
ficient to anfwer them all, fo that the Heir muft have as
much as all the Legatees taken together. But if there be a
bountifiil Provifion for the Heir; as where there is as much
left in Referve for him, as is taken out for a Provifian for all
the younger Children Legatees; i {uch Cafe the Legatees
thall have their whole Legacies.

CAP,
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CAP III

Seé’f I. IN equali 3‘ure melior eﬂ Condztzo:Poﬂ" dentis. 'Where.
w o Equity is equal, «the Law thall{ prevail; and he that
hath only a Title in Equity; fhall not prevall agamﬂ Law and
Equity. ot As'a Phirchafer or Mortgagee coming in upon a va<
luable Confideration'without Notice, and purchafing in a pre-
cedent Incumbrance;. it {hall protect his Eftate againit any Per-
fon,: that hath a Mertgage fubfequent to the firft and before
the;laft Mortgage;: tho’ he purchas’d m the Incumbrance, af-
ter he had Notice of the fecond Mortgage; for he has both
Law and Equity for' him. * It is true there have been ftrong
Arguments us’d againft the Unrealonablenefs of this+Prattice,
and there might likewife be ftrong Reafons brought for the
Maintaining of it, and {o it was at firft a Cale very difputable ;
but being long fince fettled, * the Court will not now fuffer that
Point to be ﬁlrrd but it may be, they will where they find
a Man defigning a Ffaud, and who thinks to make a Trade of
Cozening by the Rules of the Court. So tho’ it were pur-
chas’d pendente lite between them, for a Difcovery and Re-con-
veyance, the firft Mortgage being fatisfied. But otherwife if
after a Decree made. So tho’ nothing be due upon it; he
himfelf bhas no Eftate at all in him; or it be obtain’d by un-
due Means, as without any Confideration; or by Fraud: For
the Practice is .not material, to {ecure a juft Debt. So if the
Purchafe were of a precedent Statute by the laft Mortgagee,
he fhall not be brought to any Account upon this in Equity
by the fecond Mortgagee, any otherwife than he may do at
Common Law upon a Scire fac’ ad computand’, viz. not accord-
ing to the true Value, but upon the extended Value for the
whole Debt and Damages. And this, altho’ the extended Value
was but a third Part of the true Value. Same Law of a Pur-
chafer, and there is no Difference, whether it was bought n
before the Purchafe or after. So that by Protefting is meant,
making all the Advantages of 1t, that the Law admits of.

Seét. 2. So where the fecond Mortgagee agreed with the Exe-
cutor of the Conuzee, to put the Statute in Execution at his
Cofts, and to pay him the Debt due on the Statute, after {fuch
Time as the Statute thould be extended, and an Aflignment
made thereof; for a Thing agreed to be done, is look’d upon
in Equity as really done, and he fhall not only defend himielf,
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as to the Land, that is in his Mortgage; but for fo much as
is contain’d in the Statute. But if a Man is feiz’d of fixty
Acres, and mortgages twenty to 4. and then mdrtgages the
Whole to €. who purchafes in the firft Mottgage, that thall
not protett more than the twenty Acres; but it thall proteck
thefe twenty Acres, {o as B. fhall never recover that; until hé
pay C. all the Money upon the firft and laft Mortgage.

Set. 3. And it is now an eftablifh’d Dofrine, that a Pur-
chafer bond fide, and without Notice of any Defe&t in his Ti-
tle at the Time of his Purchafe, may lawfully buy in any Sta-
tute, Mortgage, or any other Incumbrance, and if he can de-
fend himfelf by thofe at Law, his Adverfary fhall have no
Help in Equity to fet thofe Incumbrances afide; for Equity
will not difarm a Purchafer. And Precedents of this Kind are
very ancient and numerous, where the Court has refus'd to
give any Afliftance againft the Purchafer, either to the Heir or
to the Widow, the Fatherlefs, or to the Creditors; or to one
Purchafer agamnit another. And this Rule in Chancery is in
Vindication of the Comimon Law, where the Maxims which
refer to Defcents, Difcontinuiances, Non-Claims, and Colla=
teral Warranties, are only the wife Acts and Inventions of the
Law, to prote&t and quiet the Pofleflion; and ftrengthen the
Right of the Purchafers.

Cc BOOK
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BO OK IV

PART L

CAP L

Sect. 1. ET 1s not pretended, that Wills are of Ecclefiattical
Conuzance fud natura, but only fuch as were made
for pious Ufes; and in England it plainly appears, that the Pro-
bate of Teftaments was originally in the County-Court. But
the Conqueror made a Law, that no Matters of Ecclefiaftical
Conuzance fhould be tranfalted in the County-Court. And al-
tho’ it is not difcover’d, how the Bithop and Earl divided their
Caufes and Jurifdiction after the {aid Law: Yet that of Wills,
it feems, went wholly to the Bifhop and Clergy, and the Saxon
Cuftom: being changld, the Norman was introduc’d. Nor was
the very Name of the Ecclefiaftical Coure, or Court Chriftian
heard of before this Divifion. But it is clear, that in H. I1.’s
Time, the Juri{di¢tion of Perfonal Legacies was in the fecular
Courts, and in Glanv. lib. 7. cap. 6 & 7. there is the Form of
the Writ for a Perfonal Legacy. Yert that the Spiritual Court
did from the Beginning of H. 3. exercife a Juri{diGion for Re-
covery of Legacies, is infallibly prov’d from Braffom, and the
Cafes of that Time. And tho’ in Legacies, as in Tithes, the
Jurifdi¢tion, that gave the Recovery of them, was {fometimes
in one, and fometimes mn the other Court, before it was re-
ftrain’d to the Spiritual only: Yet it feems beyond Exception,
that the Spiritual Juri{di¢tion over Legacies, was long before
in Praclice.  The Beginning of this Praltice 1s as difficult to
find, as that of Probates: But it is thought by {fome to have
come from the Canon in the Decretals, Exsr. de Teff. «. 5.
Sect. 2. But it 18 without Queftion, that the Suit for a Per-
fonal Legacy may be brought in Chancery; and if the Matter
has proceeded to a Sentence n the Ecclefiaftical Court, it is
proper to come here for the Executors Indemnity. And here
Legatees are to give Security to refund, bu: not there; and

4 this
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this Court will {ee the Money put out for Children. And fo
a Bill for Diftribution of an Inteftate’s Perfonal Eftate is very
proper in this Court; for the Spiritual Court in that Cafe has
but a lame ]urlfdlﬁlon, and there are no negative Words in the
A& of Parliament.

Seft. 3. But a Will provid in the Spiritual Court, is not to
be controverted here for Fraud, altho’ he fhall have no Aid of
this Court. Yet {fome think thc Judgments of the Ecclefiafti-
cal Court ought to be as {ubje&t to the Equity of this Coutt,
as Judgments in the Courts of Common Law. And altho’ at
Law one Executor 1s not liable to the Devaffavit of- another,
yet in the Ecclefiaftical Courts, and by their Law, if an Exes
cutor prove the Will, they WIH charge him, tho’ he inter-
meddle no further, to pay the Legacies. - And the Plaintiff is
without Relief by Appeal from the Sentence; becaufe the
Judges Delegate muft judge according to that Law, and theres
fore this Court fhould relieve him. And without Queition
there may be Fraud in obtaining a Will, which 1s relievable 1
Equity, and of which no Advantage can be taken at Law.
As if a Man agrees to give the Teftator 2000/ in Bank-Bills,
if he will devile his Eftate to him; and upon the Delivery of
thele Bills, he makes his Will, and leaves his Eftate to him ac-
cordingly, and the Bills after prove to be forg’d or counter-
feit. But 1t has been {ettled, that a Will of a Real Eftate
cannot be fet afide in a Court of Equity for Fraud or Impofi-
tion, but muft be firft tried at Law, on devifavit vel non, be-
ing Matter proper for a Jury to inquire into.

Sect. 4. In Regard therefore, that Cafes of Wills are for the
moft part tried in the Ecclefiaftical Courts, and by the Rules
of the Civil and Pontifical Law, the King’s Judges muft in
fuch Cafes judge after the Law of the Church, that there
may be a Conformity of Laws. And thus in Perfonal Chat-
tels, the Civil and Canon Law is to be confider’d. And there
the Rule 1s, where Per{onal Chattels are devis'd for a limited
Time, it fhall be mntended the Ule of them only, and not a
Devife of the Things themf{elves; and {o a Remainder over of
them is good. And altho’” in {ome Cafes a Man is {aid to die
without Iffue, whenever there is a Failure of Iffue, as to the
Limitation over of Lands of Inheritance: Yet in Cale of a
Perfonal Legacy, or Chattel Real, it 1s'not intended to arife
upon any remoter Contingency, than that of dying without

Iflue hvmg at his Death. So where there was a Devife of all
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the Perfonal Eftate to 4. who was 2 Feme Covert, but thie Te
ftator declar’d, that it was his Mind, that the Intereft and
Produce thereof fhould be for her Ufe {eparate from her Huf-
band, and after her Deceale, the Interelt and Produce thereof
to her Children till twenty-one, and then the Principal to
them, but for Want of fuch Iffue, then he gave all his Effate
to the Children of 7. S. and made the {aid 4. Executrix, and
refliduary Legatee, the being only intitled to the Intereft and
Produce for her Life, the Perfonal Eftate was not vefled in
her, "and the Limitation over upon the Contingency of 4. dy-
ing without Ilue, is a good Limitation, and as for the Words
Refiduary Legatee, it only means for the Purpofe in the Will.
Set. 5. And the Canonifts, whom our Refolutions have fol-
low’d, have expounded thefe Wills, as the Civilians did the
Teflamenta milisaria, vig. according to the Intent. And there-
fore, altho’ a Legacy is to be taken as a Gift, yet a Man
fhall be intended to be juft before he is kind. So that a Be-
queft of the {ame Sum by the Debtor to the Creditor, fhall be
applied in Satisfaltion of the Debt. For by the Law of Na-
ture, when two Duties happen to interfere at the {fame Point
of Time, that which is the moft honeft and beft is to be pre-
ferr’d. And {o it thall be in Conftrultion; for the Intendment
of Law is agreeable to Nature, and on the better Side. Yet
where there are Aflets, and he intended both, it may be as
good Equity to conftrue him both juft and kind, and the
Conftrultion of making a Gift a SausfaCtion has in many
Cafes been carried too far. And this Prefumption of the
Canon Law was founded upon the Similitude of the Legacy
with the Debt, which yet might be controll'd by oppofite Pre-
{fumption: Much more then ought Proofs to do it, which may
be ftronger than any Prefumption. So if a Legacy be lefs than
the Debt, it was never held to go in Satisfaction. So if the Le-
gacy were upon Condition, or upon a Contingency; for the Will
1s intended for his Benefit, and therefore it could not be {up-
pos'd, that the Teftator would give him an incertain Recom-
pence in Satisfaction of a certain Demand. So if the Thing
were of a different Nature, as Land, it thould not go in Sa-
tisfaCtion of Money, tho there was a Defe@ of Affets. So if
the Debt was contralted after the Legacy given, he could not
have it in Contemplation to fatisfy a Debt not then in Being.
Cafes of this Nature therefore depend upon Circumftances, and
where a Legacy has been decreed to go in Satisfaltion of a

4 Debt,
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Debt, it muft be grounded upon foms Evidence, or at leaft 2
ftrong Prefumption, that the Teftator did fo intend it; fot a
Court of Equity ought not to hinder a Man from difpofing
of his own, as he pleafes. And therefore the Intention of
the Party 1s to be the Rule; for where he fays he gives a Le-
gacy, we cannot contradi¢t him, and fay he pays a Debt.

Seét. 6. But as the whole Force of the Bequeft often refts
upon fome particular Words, it will be neceflary to confider,
what Interpretation they bear in the Canon and Civil Law¢
At leaft {fuch as are made Ule of frequently in Teftaments, as
Goods, Chattels, Moveables, Ready Money, Debts, Houfholds
{tuff, and the like. Now by Goods, the Civil Law doth of-
tentimes underftand, not only thofe Things whereof a Man is
Owner, or juftly poflefs’d: But alfo fuch as belong to him,
whether corporeal or mcorporeal, for the which he may have
a lawful A&ion, as Debts. And {o with us the Words,
Goods and Chattels in a Devife, will pafs a Right to fet afide
a Releafe obtain’d by Fraud. 2dJy, Sometimes it is unders
{tood of a Man’s whole Eftate, both attively and paffively,
which devolves upon him, who in that Law is call’d Heres or
Heir. 3dly, By the Word Goods, the fame Law doth underftand
no more, but only a Man’s clear Goods, his Debts deduéted.
And in the Common Law, the Word Goods extends, neither
to Things in Aétion, nor Chattels, nor Frechold.

Sett.7. Chattels 1s a Word more obvious in the Laws of
this Realm, than in the Civil Law, and takes in all his
Goods ; except fuch as are of the Nature of Freehold or Para
cel thereof. And thefe Chattels are divided into Real or
Immoveable, and Perfonal or Moveable. Among the latter,
Money is accounted, tho’ fome have held that ready Money is
neither Goods nor Chattels; becaufe it is of no Worth in it
{elf, but is made {o only by the Confent of Men, as neceflary
for Common Life. But according to others, a Devife of all
his Chattels, pafles the whole Eftate of the Teftator, both
atively and paflively, as in Cafe of a Devife of all his
Goods ; for it is as extenfive and more.

Sect. 8. Mobilia, is firictly fuch Goods as are paflively move-
able, or removeable: And Movensia, {uch as aclively and by
their own Accord do move themfelves, as live Goods.  Yet re-
gularly Moveables are indifferently underftood of both, and
will pafs them in a Devife: Asallo induftrial Fruits, viz. {uch
as are fown by Men’s Induftry, in Order to be reap’d with Ina
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creafe ere long, for thefe are moveable Habitu, or in the In-
tention and Purpofe of the Sower. And thele Emblements
are to be put in the Inventory ; for the Rule of Accefforium fe-
quitur Principale, 1s true in Fruits natural, but not in Fruits in-
duftrial. Immoveable Goods or Chattels Real, are thofe which
do not immediately belong to the Perfon, but to fome other
Thing by Way of Dependancy; as Trees growing, or a Term
for Years. Yet it will not extend to the induftrial Fruits; for
they are reckon’d among the moveable : But it takes in all
Leafes, and all the natural Fruits; as alfo whatever is appur-
tenant to, or Parcel of the Thing demis’d, which, if it. were
out of Leafe, fhould belong to the Heir, and not to the
Executor

Seft. 9. Ready Money 1s juftly reputed among the moveable
Goods of the deceas’d ; for no Goods are more moveable, and
it is therefore term’d current. But altho’ this is regularly
true, yet it fails in particular Cafes. As 12, Of the Money
that arifes from Lands devis'd to be {fold, vide 21 H. 8. cap. 5.
2dly, Of Money laid up for Payment of Lands purchas'd ;
for it is not likely, that he intended to pafs that Money in
Prejudice of the Heir, according to that Rule of Law, that
nothing doth pafs by general Words, where it is likely the
Giver would not grant them by Special. Alfo in Favour of the
Heir, many Things, which of their own Nature are moveable,
by Conftruction or Fittion of Law are neverthelefs account-
ed immoveable, as Hawks and Hounds, and Deer in the
Park, . ,

Seft. 10. Debts are neither moveable nor immoveable Goods,
nor will they pafs as {fuch. But if the Teftator did bequeath
all his Goods moveable and immoveable whatfoever ; thefe uni-
verfal Signs {tretch the Word, to which they are join’d, to the
Comprehenfion of whatfoever is fignified by them, not. only
properly, but alfo improperly, or elfe they would be idle and
fuperfuous, which Superfluity 1s to be avoided, efpecially in a
‘Teltament, wherein commonly lefs 1s written than {poken,
and lefs {poken than was meant, partly thro’ want of Skill,
and partly thro” Want of Time. And altho’ no Man is pre-
fum’d to think that which he doth not {peak: Yet by the
common Ule of Speech within this Realm, Debts are under-
ftood to be comprehended under that general Legacy of all
Goods moveable and immoveable.

4 Sgé}c I I.
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Set. 11. Houthold-ftuff is Iiffrumentum parisfamilias do
mefbicum & quotidianum. But this wants fome further Explas
nation. In the firft place then, there is no Doubt, but thefe
Particulars are to be reckon’d as Part and Parcel of Houthold+
ftuff, wiz. Tables, Stools, Chairs, Carpets, Hangings, Beds,
Bedding, Bafons with Ewers, Candlefticks, all Sorts of Vef=
{els, {erving for Meat and Drink, being of Earth, Wood,
Glafs, Brafs, or Pewter, ,Pots, Pans, Spits, and fuch like.
2dly, Without all Difficulty, Apparel, Books, Weapons, Tools
for Artificers, Cattle, Vi€tuals, Corn in the Barn, or Grana-
ry, Wains, Carts, Plough-gear, Veflels affix’d to the Freehold,
are no Part of Hufhold-ftuff. And in ancient Times, nothing
avhich was made of Silver or Gold, was accounted Houfhold-
ftuff; becaule of the Severity and Frugality of old Times,
when Veflels of Gold and Silver' were very rare. But upon
the Change of Manners ex Ebore, teffitudine avque argento, jam
ex auro etiam arque gemmis [upelleCtili usimwr. And thus alo
thefe Veflels of Silver, Gold, and precious Stones, as Bafon
and Ewer, ?*Bowls, Cups, Candlefticks, Ue. pafs as Part of
Houthold-ftuff or Furniture. Yet not indiftinétly or abfolute-
ly, but with this Limitation, {o that it be agreeable to the Te-
ftator’s Meaning, otherwife not; that is, if the Teftator, in
his Life-time, did ufe to reckon them amongft his Houfhold-
ftuff. But if the Teftator did efteem them as Ornaments, ra-
ther than Utenfils, and did ufe them for Pomp or Delicacy,
rather than for daily or ordinary Service of his Houfe, in this
Cafe, they do not pafs under the Bequeft of Houfhold-ftuff.
Or if the Teftator did ufe to number Things of another Kind
amongft his Houfhold-ftuff, which' without Doubt are not fo
to be efteem’d ; as his Apparel, and {uch like; then, altho’ he
did intend, that his Apparel or thofe Things thould pafs un-
der the Name of Houfhold-ftuff, yet the Legatory cannot re-
cover them. So Furniture in a large Houfe takes in Plate;
but not where he diftinguifhes the Chapel Plate from the
Furniture.

Sect. 12. And altho’ there be no Defeft in the Teftator’s
Meaning, yet becaufe the fame is no Way exprefs'd by Words,
which by their own Nature, or by Common Ufe of Speech
might teftify this Meaning of the Teftator, therefore is the
Legacy void, as if it had not been written or {poken: Unlefs
it were the exprefs Will of the Teftator, that the Legacy
thould {tand good notwithftanding his “%f{naming thereof.

Non
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Non enim ex opinione fingulorum, [ed ex communi ufu. verba exau-
diri debemt. But it 1s to be obferv’d, that Error in the Name,
Quantity, or Quality of the Thing bequeath’d, doth not hurt
the Legacy, when the Body or Subftance is certain; and {o of
Error in the Name, or Quality of the Perfon. But Error in
the Body or Subltance of the Thing bequeath’d doth deftroy
the Legacy, as well as in the Perfon of the Executor or Lega-
tory. And fo Error in the Form of the Difpofition maketh
it to be of no Force, as if a Condition is omitted by Miftake,
the Legacy is void.

Set. 13. And a Will {peaks not until the Death of the Par-
ty, for till then he is Mafter of his own Will: But the Con-
ftrution is to be made, as Matters ftood at the Time of ma-
king the Will. As where 4. devis’d the Surplus of his Eftate
to his Brothers B. C. and D. and the Children of his Brother
E. and of his Sifter F. equally to be divided; and if any of
my Brothers die before the Eftate is got in and divided, his or
their Share to go to his or their Children ; B. died before the
Eftate was got in and divided, and before the Teftator, yet ftill
he died before the Eftate was got in and divided: But then it is
objeted that his Share is to go to his Children, when he had
no Share ever vefted in him, but that is to be underftood the
Share intended him. So a Devife of 300/ to three at twenty-
one, and if any die, to go to the Survivors, one died in the
Life of the Teftator; this is a Devife over as an executory De-
vife. But where the Devife was of a Debt to two, and if ei-
ther died, to the Survivor, and one died before the Debt got in:
Altho’ he {urviv'd the Teftator, yet as he died before the Debt
was got in, he was not entitled to the Share of the Debt.

. Sett. 14. And if the Gift be general, it fhall be expounded
generally, for the Court will not reftrain the Teftator’s Boun-
ty. As where one gave Legacies of 15/ a-piece, to each of
his Relations of his Father and Mother’s Side: The Court
would not reftrain the Devife to the Relations, within the Sta-
tute of Diftributions. So where a Will was made in thefe
Words, Item, I give to fuch of my Servants, as fhall be living
with me at the Time of my Death, one Year’s Wages: Al-
tho’ Stewards of Courts, and fuch who are oblig’d to {pend
their whole Time with their Mafter, but may al{o ferve any
other Mafter, are not Servants within the Intention of the
Will; yet the Court will not narrow it to fuch Servants only,
as 11v’d in the Teftator’s Houfe, or had Diet frcm him.

4 CAP
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Set.1. § ET us now {ee how a Legacy, which was at firft

good, ‘may afterwards be deftroy’d or loft; and
this 15, 1ff, By Ademption or Tranflation. 24ly, Where it is
lapfed 3dly, The Teftator’s Eftate falling fhort.  Ademption
15 the Taking away of a Legacy before bequeath d. Tranfla-
tion is a Beﬁowmg the Legacy bequeath’d upon fome other
Perfon. 'So that Ademption may be without Tranflation; but
Tranflation of a Legacy cannot be without Ademption. This
Ademption of Legacies is two-fold, exprefs’d and implied.
The exprefs’d 15, when the Teftator doth by Words take away
the Legacy before given. An implied Ademption is, when
the Teftator doth by Deed without Words, take away the Le-
gacy. But Ademption of Legacies 1s no more to be prefum’d,
than the Revocation of the Teftament, unlefs it be prov’d,
notwithftanding the Iength of Time, or Alteration of Cir-
cumftances ; for a Revocation by Implication muft be a necef-
fary Implication, and wholly inconfiftent. And where it is
faid, that as the latter Teftament doth deftroy the former, fo
the latter Part of the Teftament doth overthrow the former
Part: That is true, when 1t is evident that the Teftator did
mean it fhould be {fo. But if it be doubtful, we ought to Ia-
bour diligently to fave the Teftament from Contradition. If
therefore the {ame Thing be devis’d to two, and one dies, the
other {hall have the Whole; or if both {urvive the ’Ieﬁaror, it
fhall be divided betwixt them, or they fhall take it jointly.
But it is {ufhcient in laft Wills for the Revokmg of a Legacy,
that the Teftator’s Meaning do appear by an Alt otherwife in-
{ufficient. As if the Gift or Alienation, not being of Necef-
fity, but vo]untary, be void in Law. Yet the {econd Will
muft be a good Will in all Circumftances to revoke a former ;
it being intended to operate as a Will, and not otherwife as an
Inftrument of Revocation.

Sect. 2. In a Devife of Debts, the true Diftin&ion {eems to
be between a Legacy, in numerasis, and a fpecifick Legacy For
in the firft Cafe, the Legacy will remain, tho’ it 1s devis’'d out
of Debts paid in to the Teftator: But a {pecifick Legacy may be
loft by being alter’d. And there 1s no Foundation for the
Dlﬁyrence taken in the Books, between a voluntary and com-

Ee pulfory
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pulfory Payment, for the latter might be with an Intent to {e«
cure the Legacy on all Events.

Seét. 3. And regulatly if the Legatory die before the Legacy
be due, the Legacy is extinguifh’d: Yet it is otherwife, when
they take as Nominees only, and it is but the Execution of a
Truft.  So when the Legacy is not conditional, but modal, as
201 devis'd to a Boy to bind him Apprentice, and he dies be-
fore he is bound, his Executor or Adminiftrator thall have it;
becaufe the fame is altually devisd to him, and the A& of
God thall not take it out of him. So if it were devis’d to be
paid him within fix Months after he fhall have ferv’d his Ap-
prenticethip; the Serving the Apprenticefhip is not a Condi-
tion annex’d to the Legacy, but only an Appointment when it
fhould be paid. And tho’ a Will is no Deed; becaufe a Seal
1s not neceflary to it; yet it has the Force and Effe& of a
Deed. And therefore if a Perfon fays in his Will, I forgive
fuch a Debt, or my Executor fhall not demand it; this s a
Difcharge of the Debt, tho’ the Debtor dies in the Life of the
Teftator. But if a Debt is mention’d to be devis’d to the
Debtor, without Words of Releafe or Difcharge of the Debt,
if the Debtor died before the Teftator, that will be a laps’d
Iegacy, and the Debt will {ubfift. And if the firft Claufe in
the Will imports a Devile only, and the latter Claufe amounts
to a Releafe and Difcharge of the Debt ; the latter Claufe fhall
be coupled with the former, as to be ancillary and dependant
upon it, vig. if the Legacy took Effe&t, then the Executor to
releafe, .

Sett. 4. But a Legacy is an immediate Duty, tho’ payable
in fusuro, and is an Intereft vefted, which fhall go to the Exe-
cutor or Adminiftrator. So of a Share of an Inteftate’s E-
ftate, or a Sum of Money devis'd out of Lands; for it is
look’d upon as a Legacy, and depends merely on the Will, and
1s govern’d by the Ecclefiaftical Law, which is fo. Otherwife,
where it depends upon a Deed; for a Truft is guided by the
Intent. And if a Settlement is made, and Lands charg’d with
{uch a Sum of Money, as a Will fhould declare; there the
Will would be but declarative and not operative. And this
the true Difference, and not that which is laid down in fome
Books, that where the Time is annex'd to the Legacy it felf,
and not to the Payment of it, if the Legatee dies before the
Payment, it is a laps'd Legacy: Otherwife if the Time be an-

1 nex’'d
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nex'd only to the Payment of it. So a Contingency, as after
the Death of the firft Devifee without Iffue living at his
Death, vefts immediately tho’ not aflignable over ; for this is a
near and common Poflibility.  And where Words refer to that
which muft needs happen, there fhall be no Contingency.

Seét. 5. Laflly, If a Man devifes {pecifick Legacies and pe-
cuniary Legacies, and the Eftate falls thort to anfwer the pe-
cuniary Legacies, they fhall abate in Proportion ; but nothing
fhall be abated from the {pecifick Legacies. And where one
devifes to his Wife all his Perfonal Eftate at W. this is a {pe-
cifick Legacy, and is as if he had enumerated all the Parti-
culars there. So a {pecifick Legatee is not to abate in Pro-
portion with other Legatees, where there is a Deficiency to
pay Debts: Yet in any Cafe, he cannot have more than the
Teftator devis'd to him, altho’ the Teftator had not Power
over it. So when the Teftator doth bequeath any Thing in
Satisfaltion or Recompence of {fome Injury by him done; this
Legacy is not to abate any more than a {pecifick Legacy.
But if a Man devifes {pecifick and pecumary Legacies, and af-
terwards fays, that fuch pecuniary Legacies fthould come out
of all his Perfonal Eftate, or Words tantamount; or if there
is no other Perfonal Eftate than the {pecifick Legaaes, they
muft be intended to be fubjelt to the pecuniary Legacies,
otherwife he muft mock the Legatees. So a Legacy devis'd
to be paid in the firft place, fhall abate, if the Legacies fall
fhort. So a Devife of 100 l. per Amn. to be fet out by his
Executor, is not a {pecifick Legacy, but Quantitasis.

PART
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PART II-

CAP I

Sect. 1. JAUT we cannot omit making fome Mention of Exes

cators and Adminiftrators, at leaft with Refpeét to
their Office and Duty. Executors and Adminiftrators differ in
little elfe than in the Manner of their Conflitution, their Of-
fices being almoft exaltly the {ame. And this confifts chiefly
in three Things. 1f%, The Proving the Will. 24ly, The Pay-
ment of Debts. And 3dly, The Making an Account. As to
the firft; The Ecclefiaftical Court is the proper Place to try
Wills and prove them, and the Chancellor will not try them
here. But altho’ the Probate of a Teftament of Perfonals bee
longs only to the Spiritual Court: Yet of Lands or fuch
Things as {avour of the Realty, it is otherwife; however by
Agreement they may be prov'd there. And in Boroughs, a
Devife of Lands by Cuftom is reputed as a Devife of Chartels,
and fo prov'd before the Ordinary, and after before the Mayor
in the Huftings. So the Prerogative Court of Canterbury is
not to prove a Will concerning the Guardianthip of a Child,
which is a Thing conufable here, and to be adjudg’d, whether
it be devis’'d purfuant to the Statute. But they may prove a
Will which contains Goods and Lands, tho’ formerly -a Prohi-
bition us’d to go quoad the Lands, for the Spiritual Court
could not prove the Will in Part; for the Will was the whole
Will and not a Part.

Seft. 2. But as to Executors, Probate is not the Matter, for
he is Executor notwithftanding in our Law, and may do all
Als, except bringing Actions; becaufe elfe, he cannot api)ear
to the Court judicially to be the Executor. Yet if he {hews
it to the Court, when he declares, it is {ufficient, tho’ it was

rov'd after the Action brought. And if one Executor proves
the Will, it {ufhices for all. Neither is the Refufal before the
Ordinary any Eftoppel to adminifter afterwards when they
leafe in our Law: And we have no Regard in this Point to
the Ecclefiaftical Law, where a Renunciation is peremptory.
I And
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And if an Executor dies, the Executor of the Executor fhall
be charg’d; for he i1s Executor of Courfe, if the Will be
provd, becaufe there needs no new Probate. But no one can
prove the Will, but he who 15 named Executor in the Will,
and therefore lie muft take Adminiftration with the Will an-
nex'd, if the Executor died before Probate; for Adminiftra-
tion is an A& in Pais, of which the Spiritual Court cannot
take judicial Notice.

Set. 3. And if a Man makes his Will, which 1s prov’d, the
Ordinary cannot change it, nor make another Executor or Ads
miniftrator; becaufe this was the Teftator’s A&, and he hath
his Authority immediately from the Teftator, and is like the
Heres 1n the Civil Law, only he 1s to take nothing to his own
Ufe. Nor hath the Ordinary any Power to grant Adminiftra-
tion, but when the Perfon deceas’d did die Inteftate, or that
the Executors, either will not or cannot perform the Office
For the Executor is conftituted by the Teftator himfelf, and
by him thought fit, and the Ordinary cannot adjudge him not
to be {o upon a ledblllty by the Canon Law, as whete he be=
came a Bankrupt; for that is not receiv’d here, but as far as
admitted from Time immemorial. Otherwife of a natural
Difability, as Non compos, &c. And if an Executor takes Ad-
miniftration, and be once {worn, tho’ he will not after admi-
nifter; the Ordinary cannot make any other: But it fhall be
accounted the Teftator’s Folly to make fuch an one Executor
as will not adminifters And after an Executor has once admi-
nifter’d, he cannot refule; or elfe an Executor might convert
the Goods to his own Ufe, and then refufe; fo that a Man
fhould never recover againft him, which would be againft
Reafon: Wherefore the Ordinary ought in {uch Cafe to com-
pel him to prove the Teftament upon Pain of Excommunis
cation, Ue.

Seft. 4. For the Ordinary imay make Procels againft Exe-
cutors to prove their Teftament, and if they do not come,
they {hall be excommunicated ; and if they come and refufe,
the Ordmary ought in all that he can to perform the Will
of the deceas’d. And if any Legacy be left him, he fhall
not reap the Benefit of it, if being duly admonifh’d, he refufe
the Burthen. But the Executors may pray Time to advile,
and the Ordinary is to grant in the mean Time Letters ad
colligend’.  So the Ordinary may grant Adminiftration in the
mean Time, till the Executors prove the Will; as during Ab-

F f fence
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fence beyond Sea, Minority, or pendente lite, and a Caveat is
only Confilium, but not Preceptum. And an Adminiftrator dus
vante minori etate, may do all Things that an Executor may,
and he has more than the Cuftody, for he has the Pro-
perty. Yet his Releafe is not good, but for fuch Things as
he ought to releafe, and be is only a Curator in the Civil
Law, which is in the Nature of a Bailiff in our Law, who
hath no Power over the Eftate, but only to fell bona periturs :
And the Court ex Officio cught to take Notice of the Ecclefi-
aftical Law, when it 1s by that Law determin’d.

Set. 5. But when one dies Inteftate, the Ordinary has
Power to grant the Adminiftration to whom he pleafes. And
therefore the Ordinary may well make another, if the Coms-
mittee will not adminifter at all, or but in Part; for he cannot
compel one to adminifter, and then is the Power of the firft
determin’d, as a Man may revoke his Letter of Attorney.
For as a former Will may be revok’d by a latter one, by the
Law of the Church, # fortiori, {o may Letters of Adminiftra-
tion. And a Power or Authority is revocable, as an Admini-
{tration; becaufe he has nothing to his own Ufe: Otherwife
of an Intereft certain. But meine Alts executed thall ftand,
viz. if the Adminiftration, was once lawfully granted, tho’
not perhaps, where it was never good. Yet even in the firft
Cafe, they may be avoided againft Creditors for Covin, by the
Statute of 13 Eliz. And if an Adminiftrator dies, his Execu-
tors cannot meddle with his Goods, but the Ordinary may
make a new Letter to whom he will, &c.  And upon Letters
of Adminiftration fhewn, we muft judge according to their
Law; for it fhall be intended, that they would not grant it
again{t Law. But altho’ by the Civil Law, the Adminiftrator
was accountable as Servant to the Ordinary, and might be dif=
charg’d by him, and a Repeal might have been of the Letters
of Adminiftration at the Ordinary’s Pleafure: Yet fince the
Statute 21 H. 8. ¢ap. 5. the Adminiftration being duly commita
ted by the Ordinary, cannot now be repeal’d without Caufe,
but a Prohibition lies.  So where at Common Law, the Ordi-
nary was not compellable to grant Adminiftration at all, and
alfo might grant it to whom they pleas’d; now they are com.
pellable to grant it to the next of Kin. Nor is Adminiftra-
tion now elteem’d like a Letter of Attorney, but is rather
an Office, and Adminiftrators are enabled to bring A&ions

in their own Name, and come in the Place of Executors,

1 as
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as a4 new Creature made by the Statute, and therefore this
Office {urvives.

Set. 6. And the Civil Law with Refpe&t to Succeffions, was
anciently very various and perplex’d, all by The Novel Conflitu-
tions 118. c. 1. 1t was fettled and made plain; from whence
the Plan of the Statute of Diftributions was taken and penn’d
by a Civilian, and except in fome few particular Initances
mention’d in the Sratute, is to be govern’d and conftru’d by
the Rules of the Civil Law, and not from the Canon Law.
For the Canon Law prohibiting Marriage between Relations,
till after the fourth Degree, that they might exclude as many
as poflible from the Liberty of Marriage within thofe Degrees
without a Difpenfation, reckon all in the diret afcending or
defcending Lines, and thofe in the collateral Line correfpond-
ing with them, to be but one Degree. And it is faid, the
Ecclefiaftical Court very anciently made Diftribution of Inte-
{tates Eftates, long before the A& of Parliament, wiz. of
22 Car. 2. nor were they prohibited till the Reign of King
Fames 1. And the Prohibition was grounded on the Statute of
21 H. 8. which direlts the Ordinary to grant Adminiftration
to the next of Kin; for when that was done, they had exe-
cuted their Authority. But where the Words in the A& of
Parliament are, to diffribute according to the Laws for that Pur-
pofe, and Rules in the Aft aforementiond; the Word Laws muft
relate and be intended of Ecclefiaftical Laws, and the Ufage
in the Spiritual Court before that Time pratis’d. And there
is no Doubt now, that the Half-Blood fhall have Adminiftra-
tion; even an Alien of the Half-Blood is capable. As to the
Words in the A&, provided that no Reprefentation be admit-
ted amongft Collaterals after Brothers and Sifters Children,
thefe are to be underftood of the Brothers and Sifters of the
Inteftate. For the Inteftate s the Subjet of the A&, it is his
Eftate, his Wife, his Children: And by the {fame Reafon his
Brother’s Children, he being plainly the Cor-relative to all.
But the Statute being made upon a Prefumption, that the In-
teftate intended to prefer the next of Kin, when there is a
refiduary Legatee, that Prefumption is taken away: And there-
fore he fhall have the Adminiftration, whether Affets or not.

CAP
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CAP IL

Sect. 1. BUT Executors fhall have only {fuch Chattels as the
Teftator had to his own Ufe. And regularly E-
ftates of Inheritance, or of Freehold defcendible, fhall go to
the Heir, and the Statute of 29 Car. 2. cap. 3. makes the E-
ftate pur auter vie Aflets, only to pay Creditors; for it is ftill
a Freehold and not diftributable. Yet whatever comes to the
Executors Hands, or they are entrufted with as Executors,
thall be Affets at Law. And legal Affets, altho’ you cannot
come at them without the Afiiftance of Equity, fhall be ap-
lied in a Courfe of Adminiftration : Otherwife where you
raife Affets, where there were none at Law. Yet even there,
real Securities thall be firft fatisfied; and then the Debts by
Bond and Simple Contrallt, to be paid in Average; for any other
Method would become impralticable. And the Rule is; where
there are legal, and alfo equitable Affets, the Creditors, who
will take their SatisfaCtion out of the legal Aflets, fhall have
no Benefit of the equitable Affets, tll the other Creditors,
who can only be paid out of thofe Affets, have receiv’d out of
them an equal Proportion of their refpe@ive Debts. And
where-ever the Teftator’s Intent appears, the Lands fhall be
liable without exprefs Words to the Payment of his Debts: So
far are Creditors favour’d, and if the Profits will not raife the
Sum in a convenient Time, they may fell.

Sett. 2. The Courfe and Order of Payment of Debts by an
Executor at Law, is 1/, Debts to the King upon Record.
2dly, Judgments obtain’d in a Courfe of Juftice in adverfary
Suits againft the Teftator, altho’ by mere Confeflion and with-
out .Defence in any Court of Record, and of two Judg-
ments, he who firft {fues Execution muft be preferr’d; but be-
fore, it is at the Election of the Executor to pay which he
will firft, only a Judgment in a Foreign Country, as France,
is to be confider’d but as a Simple Contralt. And a Decree in
this Court is equal to a Judgment at Law. But if the De-
cree pafs’d by Default, he may conteft the Reality of the
Debt, as at Law in an Efcape, the Gaoler thall have the Pri-
{oner’s Equity.  3dly, Statutes or Recognizances, and of thefe
whoever firft getteth hold of the Goods in Execution fhall be

referr’'d: But before, the Executor may give Precedence to

which he will.  But neither of thefe before they are broken do
1 take

—
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take place of Specialties. 4zhly, Specialties by Bond or Bill,
and of fuch Specialties that is to be preferr’d, whofe Time of
Payment is already come, efpecially if it be demanded. But
in equal Degree, he may pay himielf firft, and any Stranger
notwithftanding a verbal Demand, if no Suit be commenc’d,
and if feveral Suits are commenc’d; he who firft hath Judg-
ment muft be firft {atisfied. But between a Debt by Obligas
tion, and a Debt for Rent, or Damages upon a Covenant
broken, there {eems to be no Difference ; that is a Rent behind
at the Time of the Teftator’s Death. And if the Teftator
died a few Days before the Rent became due, it would not
make it the Executor’s Debt, for the Rent iffues from the
Profits. But if the Leffor diftrain for the Rent Arrear,
the Executor cannot plead fully adminifter’d, as if Debt had
been brought. Nor can the Diftrefs be taken after in Exe-
cution upon a Judgment or Statute of the Teftator’s, al-
tho replevied; becaufe it is but in the Cafe of a Prifoner
bail'd, who is ftill in fome Sort in Cuftody of the Law. Alfo
the Land is chargeable with the Diftrefs from the very Making
of the Leafe, and the Rent is a Debt of a real Nature, and fo
{uperior to perfonal Debts. And they were found levant and
couchant upon the Lands; {o that if they had been an Under-
Tenant’s or Stranger’s Cattle, they might have been diftrain’d.
Laftly, Affumptions or Promifes before Legacies, or the rea-
fonable Part of the Wife or Children, to which by Cuftom in
fome Counties they are entitled; for 1t concerns the Soul of
the Teftator to have all Duties and Debts to others, «s alienum,
fatisfied before voluntary Gifts or Bequefts. And Legacies are
Gratuities and no Duties, and therefore an Aétion will not lie
at Common Law for the Recovery of a Legacy. But Le-
gacies fhall be paid notwithftanding any Covenant not altually
broken ; for a Covenant is no Duty till it is broken, and 1t
fhall be ‘prefum’d it will not. Now what is faid of the right
Method or Order of Payment of Debts, dilcovereth how and
by what Means an Executor may wafte them, and {o much he
hath flill in Right according to the Rule pro poffefore habetur
qui Dolo vel Injuria defiic poffidere, and therefore he has flill the
{ame Advantage of preferring which Creditor he will, in equal
Degree, as aforefaid. But if there be no particular Motives
from the Nature of the Debts or Legacies, or the Circum-
{tances of the Parties, in Foro Confcientic he ought to pay every
one in Proportion, and let the Lofs be equal. And fo was the
Civil Law, and the ancient Law of this Realm, excepto Domini

G g Regi;
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Regis privilegio fias ubique Defalcasio, and by the Law of God
they fhall be bound to do what is moft profitable for the Soul
of the Teftator. ‘

Seft. 3. But the Executor may retard one A&ion, and cons
fels Judgment to another fubfequent Altion, and in {ome
Cafes is obligd to confefs Judgment for his own Defence,
and plead fuch Judgment to other Actions then depending :
Otherwife if feveral Aétions fhould come to be tried at the
{ame Time he might be doubly charg’d, and oblig’d to anfwer
the Value of the Affets twice over. But a voluntary Payment
made after an Origmal filed; or Bill exhibited, fhall not be
allow’d. Yet even in the Cafe of a voluntary Payment, if
the Suit at Law be not by Original, but for the Purpole up-
on a Latitat out of the King’s Bench, there a voluntary Pay-
ment fhall fland good, tho’ after the Ahion brought; for the
Latitat {uppofing a Trefpafs gives no Notice of a Debt, and
{o of a Subpena out of the Exchequer. Laftly, The Bringing
of a Bill in Equity is.not ftronger, nor can bind the Affets
more than the Bringing of an Onginal at Law, and therefore
a Judgment confefs’d by the Executor to a Bond-Creditor after
the Bill brought in this Court by the Plamtiff, who was alfo
a Bond-Creditor, fhall be allow’d upon Account. But a Judg«
ment confefs’d by an Executor pending a Bill here, fhall not
be allow’d upon an Account of Affets.

Sect. 4. And it 1s the Duty of an Executor to pay the Tes
ftator’s Debts, therefore if he pays them with his own Mo
ney, e the Teftator becomes indebted to him in the like
Sum. For it is but reafonable, when a Man pays Money law-
fully, that he fhould be paid again, and becaufe the fame
Hand is to pay and recewve, {o that he cannot have an Ac-
tion againft himfelf for the Debt, therefore he may retain fo
much of Teftator’s Goods, and pay himfelf. So if he redeems
a Pledge of the Teftator’s for the full Value; the Property is
immediately chang’d by the Redemption, and it is not Affets
in his Hands; for this {feems a Sort of Selling it to himfelf,
But otherwife, if for lefs than the Value; the Surplus is Affets
in his Hands. So if a {pecifick Legacy, as three Gowns, .
is devis’d, and the Legatee takes Money in Satisfaltion of themj
this amounts firft to a Confent of the Executor to the Legacy,
and then it is at the {ame Inftant a Sale by the Legatee to the
Executor for the Money.

1 CAP.
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Seét. 1. BUT all equal Laws of every well govern’d Com-

mon Wealth, have favour’d the Execution of Te-
ftaments and laft Wills of Men deceas’d, and have taken fpe-
cial Care that they fhould not be fruftrated. And furely if it
be agreeable to Reafon, that Stewards, Receivers, Bailiffs,
Guardians, Faltors, and {uch as have to deal for other Per-
{fons, thould be accountable of their feveral Offices; with
greater Reafon may it be maintain’d, that an Executor ought
to be fubje&t to account.  For they for the moft part have to
deal for fuch as are living, who may have an Eye to what
they do: But an Executor is intrulted for a dead Perfon, Wwho
15 totally ignorant of ir; if his Executor deal unjuftly. Be:
fides from the Care and Caution thar is taken; as well by the
Civil as the Ecclefiaftical Law, in making Inventories, we
may learn the Necellity of Making of an Account; for if
Executors were not accountable, the Ufe of Inventories were
to little Purpofe. The End for which this Account is requir’d,
is that the Will may be fully accomplifh’d, and therefore all
that have Intereft, are to be cited to be prefent at the Making
of it; as the Creditors and Legatees, otherwife the Account
fhall not be prejudicial to them.

Sect. 2. And if we refpet what is to be perform’d by the
Executor, who maketh the Account, he is not only to declare
what Goods and Chattels belong to the Teftator, he hath re-
ceiv’d, and what Debts and Legacies he hath paid for the Te-
{tator, and to make due Proof of every Payment, that is to
{ay of lefler Sums by his Oath, and of greater Sums by other
Proofs, {uch as the Ordinary fhall allow of;; but alfo if any
Thing do remain of the faid Goods and Chattels, the Funerals
together with the Debts and Iegacies being fatisfied and dif-
charg’d, the {ame ought to be employ’d and difpos’d of in pios
Ufus. Neither ought the Executor by the Ecclefiaftical Law to
apply any Part thereof to his own private Ufe more than is
given him by the Teftator, or which the Ordinary fhall allow
him for his Labour, or for the like Confideration, wiz. honeft,
moderate, and not fumptuous Expences, according to the
Condition of the Perfon. And for Striltnels no Funeral
Charges are allow’d againit a Creditor, except for the Coffin,
Ringing the Bell, Parfon, Clerk, and Bearers Fees, but x}ot

or



116 A Treatife of Cquity.

for Pall or Ornaments. But by the Common Law, altho’ an
Executor was compellable to account before the Ordinary, and
fo was an Adminittrator: Yet the Ordinary was to take the
Account as given in, and could not oblige them to prove the
Iterns of 1t, nor {wear the Truth of them. So it was if a
Creditor fued in the Ecclefiaflical Court ; for he had a pro-
per Remedy at Common Law. But otherwife, if a Legatee
had {ued for an Account, or the next of Kin who is a Legatee
by the Statute of 22 Car. 2. of Diftribution, for the Legatee
had no other Remedy. Yet in fuch Cafe, if the Executor
would pay him, he could not {ue further, for he had Right
done him, and the Executor was not liable, but of Neceflity
that Right might be done. ‘

- Seft.3. An Executor de fon tort 13, where a Stranger aflumes
the Oflice of an Executor, by Performing {ome A&s which
are proper to an Executor, as by paying himfelf or other Cre-
ditors with the Goods of the deceas’d, or by taking them in-
to his Pofleflion; for he mufl not be his own Carver, becaufe
of the great Inconvenience and Confufion that would enfue, if
~every Creditor thould firive to fatisfy himfelf firffl. And he
cannot take Advantage of his own Wrong, as to retain for his
Debt: But all lawful Alts that a wrong Doer does are good.
Yet regularly it cannot be faid Adminiftration, unlefs he does
what an Adminiftrator ought to do; as by employing them for
the Teftator’s Ufe, for the Good of his Soul. And where there
is another Executor of Right, who proves the Will, they will
not make him Executor of his own Wrong by Conftruction of
Law. But if he claims in {uch Cafe to be Executor, there,
becaufe of {fuch exprefs Adminiftring as Executor, he may be
charg’d as Executor of his own Wrong, tho’ there be another
Executor of Right: And fo if he intermeddled before Probate.
In Cafe’ of Inteftacy, there is this Diverfity taken, if H. gets
Goods of an Inteftate into his Hands after Adminiftration is
altually granted, it does not make him Executor of his Wrong.
- But if he gets the Goods into his Hands before, tho’ Admi-
niftration be granted afterwards, yet he remains chargeable,
as a wrongful Executor: Unlefs he delivers the Goods over to
the Adminiftrator before the Action brought, and then he may
plead plene Adminiftravis, and if he takes upon him to al as
~Executor, he is chargeable at all Events.

1 BOOK
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BOOK V.

- GAP L

et 1. SINCE a Man is bound m Equity, not only to pers

form his Engagements; but alfo to repair all the
Damages that accrue naturally from the Breach of them: We
ought not to omit treating of thefe, and éfpecially of Intereft,
which is the moft frequent of all, it being the common Mea-
{ure, where the Contrat 1s for Money, tho’ in its own Na-
ture more incertain than any other. But 1t is now fix’d to a
certain Portion of the Sum lent. For to cut off the infinite Va-
riety of Liquidations, and Law-Suits, which might be occafion-
ed by the Non-payment of Money, it was abfolutely neceffary
to {ettle by a Law an uniform Reparation for all the Sorts of
Damages arifing thence. But there was befides a natural Rea-
fon which made this Regulation as equitable as it was ufeful
to the Publick. For the Damages which proceed from other
Caufes do all {pring from fome Engagement which points out
the Nature of the Lofs if he fails to perform it, and deter-
mines precifely the Quality of the Reparation to be made.
But in the Ca:: i thoie who owe Money, it is otherwife. And
Debtors beig uil oblig’d to one and the fame Thing, the re-
{peCtivc Damages which the Creditors may {uffer are Accidents
they could not forefee, nor are oblig’d to anfwer; fo that they
are all bound only to the {fame Reparation of Damages, and
this could not be made more juft or more certain, than by fix-
ing it at the Value of the common Profits, that may be made
of Money by a lawful Commerce. As for Damages in general,
the Meature of them is to be taken from the Quality of the
A&tion, the Caufe, and the Event. For where there s any
Fraud or knavith Dealing, the Sentence ought to have the ut-
moft Extent that the Rigour of the Law can give 1t; becaule
the Knavery implies a Will and Intention to do all the Hurt
that was poflible. But where there was nothing unfair, we
ought to diftinguifh the Events enfuing from the Fa&t, which

are to be imputed to him as Author of it, and {uch as flow
Hh from
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from other Caufes; for the general Rule 15, that no Man is to
be an{werable for Accidents, except there be fome Fault on
their Part. ;

Seét. 2. Now while the Roman Commonwealth ftood, no In«
tereft could be demanded for the Debtor’s Delay of Payment,
unlefs fome Advance was agreed upon by Contrall. But {ome
Lawyers having introduc’d a Cuftom chiefly in Matters of
Companies, the Emperors enlarg’d it to all Contra&ls bone fidei,
without Exception, as alfo to Legacies and Trufts. Yet in Con-
tralls of rigorous Right, there muit always be an Agreement
in Form, or nothing is due, tho’ a Procefs be enter'd. And
thus it is plain, that Intereft was not efteem’d by them as any
natural Produce, but given only in certain Cafes to recom-
pence the Delay of Payment: Yet it feems vicem fructuum [u-
flinere, and is allow’d in Chancery, not only upon a Note
payable upon Demand, but even for Demands due by Cove-
nant, notwithftanding the Objettion that they were rot liqui-
dated, and found enly in Damages. However a Difference has
been taken in Cafe of Goods {old and deliver’d between bare
Notes and penal Securities; becaufe in the former, the Parties
bave not extended the Bargain beyond the bare Sum in the
Note. But in the latter, altho’ there was a Profic in the Sale,
yet the Court will not difpoflefs him of the Security without
a common Amends, 7z.e. the Common Intereft for the Time of
his Forbearance ; for the Penalty is prefum’d, without any A-
greement for that Purpofe, to be inferted for that End. But
where exceflive Rates are allow’d for the Work, in Refpe of
flow Payments, there fhall be no Intereft allow’d; for Intereft
is only allow’d to fupply the Want of prompt Payment. And
when-ever the Debt is carried beyond the Penalty of the Se-
curity, it is always for a Defendant, upon the Maxim, That
he who will have Equity muft do it; as where the Party has
been delay’d by Injuntion of this Court, or the like. But
never for a Plantift’ any further than he could charge him at
Law; becaufe he has chofen his own Security, and therefore
muit abide by it. Befides, 2 Man can have no more than his
Debt, and the Penalty 1s the utmoft of the Debt. Nor will
Equity ever carry Intereft beyond the Penalty, where there
has been no Demand of {everal Years. But where a Bond is
only a collateral Security, Intereft may be carried beyond the
Penalty. And {o where Advantage is made of the Money,
Intereit fhall be carried beyond the Principal.

1 Seét. 3,
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Seft. 3. As to the Time when the Intereft fhall commence,
it {feems regularly to begin from the Delay of Payment. In
the Civil Law, if that which is due proceeds from a Caufe,
which in its own Nature produces no Revenue, the Intereft of
it will be due only after the Debt has been demanded in a
Court of Juftice. But thofe who retain Money in their
Hands, and convert it to their own Ufe, without the Confent
of the Owners, are bound to pay Intereft, altho’ it be not de-
manded, as a Punithment for their Knavith Dealing. And in
our Law, if the Legatee be of full Age, he fhall have Intereit
only from the Time of his Demand after the Year; for no
Time of Payment being appointed, it is not payable but upon
Demand. But in the Cale of an Infant it 1s otherwife; be~
caufe no Laches can be imputed to him: And the Law dif-
penfes with the Demand in his Favour, becaufe of the Impo-
tence and Weaknefs of his Age. But where a certain Legacy
is left payable at a certain Day, it muft be paid with Intereft
from the Day; becaufe it is the Will of the Teftator that the
Executor {hould then tender it.  Yet {fome think even in that
Cafe, a legacy ought to carry Intereft but from the Time of
a Demand made, tho’ it is otherwife of a Debt. But a pre-
fent Legacy charg’d upon a Reverfion, expeftant upon an
Eftate for Life fhall carry Intereft from the Death of the Te-
flator. And a Demand would be fruitlefs, the Legacy not be-
ing in the Hands of the Executor, but only charg’d on the
Reverfion. But Intereft may {fometimes commence even before
the Time of Payment. As if a Father limits or devifes Por-
tions to his Daughters, or younger Children, to be paid or
payable at their refpective Ages of twenty-one Years, or any
other certain Time, without making any other Provifion for
their Maintenance in the mean Time, and dies; in this Cafe
they fhall have Intereft for their Portions from his Death, till
paid; becaufe the Father, if he had livid, was oblig'd by the
Laws of God and Nature to have provided for them. Other-
wife in Cafe of fuch a Provifion by a Stranger, who was un-
der no fuch Obligation; becaufe it was a mere Bounty in
him, and therefore thall be carried no further than he has ap-
pointed it.

Set. 4. And it has generaily been laid down as a Rule, both
in the Civil Law and in Chancery, that Intereft fhould not be
allow’d upon Intereft.  But this has fome Exceptions. And
1/}, A Mortgagee of Mortgage forfeited fhall have Interfe:ﬁ

for
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for his Intereft. At leaft as to {fo much Intereft as was fes
ferv'd in the Body of the Mortgage-Deed, that fhall be
reckon’d Principal ; for it being afcertain’d by the Deed, an
A&ion of Debt will lie for it, and therefore it is but reg-
{onable, that there {hould be Damages given for the Non-pay-
ment of that Money. And altho’ it is objefted, that if this
were to be eftablifh’d for a Rule, every Scrivener would referve
all his Intereft half-yearly, from Time to Time, as long as
the Money fhould be continued out upon the Security, which
would make all Mortgagees pay Intereft upon Intereft: Yer it
1s certain, there 1s a clear Diftin&tion between Debt and Da-
mages, and it does not appear that any Inconvenience will
arife from this Doltrine, it will only ferve to quicken Men to
pay their juft Debts. But where there was a Deed to let the
Mortgagee into Pofleflion and enlarge the Time of Redemp-
tion, in which Deed was mention’d what was due for Princi-
pal and Intereft; the Intereft then due fhall not carry Intereft,
there being no exprefs Agreement that {uch Intereft fhould
carry Intereft, and the whole Sum due being mention’d for
another Purpofe. 2dly, It is without all Queftion, that this
Rule does not extend to a third Perfon who pays Intereft for
a Debtor to his Creditor; for the {fame with Refpe& to him
is a principal Sum lent.  And therefore it has always been the
Rule in Chancery, that the Mortgagee afligning, the Affignee
fhould have Intereft for the Intereft then due, and fo all Mo-
ney really paid by the Aflignee that was due to the Mortgagee,
thall be Principal to the Aflignee. But the Account between
the Mortgagee and Aflignee, is not to conclude the Mortgagor,
but the Mafter is to fee what was really due at the Time of
Affignment, and whether he actually paid the Money ; for, if
the Aflignment was colourable, it would be otherwife. And
therefore fome have thought that Intereft thould not be made
Principal in {fuch Cale, unlefs the Mortgagor had join’d in the
Affignment.  3dly, A flated Account ought to carry Intereft,
efpecially in Cafes of Mortgages, and more ftrongly when fet-
tled by a Mafter of the Court purfuant to Order, and fo In-
tereft {hall be decreed for the yearly Ballance of a renewing
Account.

Seft. 5. But it is {aid, that Damages are in the Power of the
Court. And therefore they ufually order them as they fee
convenient.  As if Lands are limited upon Failure of "IfTue
Mule, to the Daughters of the Marriage and their Heirs, until

I the
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the next Rémainder-man fhould pay them 30001 there being
four Daughters only, who entred, the Rents in this Cafe
fhall not be applied, firft to pay the Intereft and then to fink
the Principal, as in Cafe of a common Mortgage, but with
this Variation, that the Principal fhall not be funk till a
third Part is rais’d above the Intereft, and {o again, when
another third Part is rai’d. So an Account ought to be
taken with an annual Reft, each Year’s Account to carry In-
tereft, in Cafes where it is of a Truftee, who has paid off In-
cumbrances with his own Money, Arrears of Annuities, and old
Mortgages. On the other Side, where the Cafe is very hard,
as the principal Sums paid for Maintenance of younger Chil-
dren to the Grandmother, being allow’d in the Houfe of
Lords towards the finking of her Jointure; the Court here
would not let them be applied at the Time when they were
paid, but in one entire Sum at the End of the Account, and
{o ftruck off all the Intereft for above fixteen Years, which
came to more than the Principal. So where by Marriage-Ar-
ticles, the Ladies Father was to pay {everal Sums at {everal
Times for difcharging the Hufband’s Incumbrances, he ad-
vances Money to the Son-in-law, and maintains the Wife and
Child for two Years; fuch Money allow’d for Maintenance
thall be added to the Foot of the Account, and not carry In-
tereft. _

Seft. 6. As to the Meafute of the Computation of the In-
tereft, it is to be obferv’d. 1/f, That Contraéls are to be ad«
judg’d according to the Law of the Place, where fuch Con-
tralls are made, and therefore in all Cafes, Intereft muft be
paid according to the Law of the Country where the Debt
was contrafted, and not according to that where the Debt is
fued for. So where one living m England devifes a Rent-
charge out of his Eftate in Ireland, it thall be reckon’d accords
ing to the Englih Value, the Will being made here. So
Turkifp and India Intereft is allow’d upon Contrats made there,
tho’ both Parties have been long in England.  Yet it is but reas
{fonable, where the Money 1s to be paid here, that the Party
fhould have an Allowance for the Return of it. 24Jy, The
Statute in 1660 refpets only {fublequent Contralls. So that
if a Mortgagor before the Statute continues paying Intereft
above 6 /. per Cent. no Indebitatus Alfumpfis will lie at Law for
the Overplus. Nor is there any juft Grounds to decree it in
Fquity, 1t being voluntarily paid, and the Contra&t not being

I1 chang’d
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chang’d or varied. But if the Mortgagee enters, he fhall be
allow’d Intereft but after the reduc’d Rate of 6L per Cens.
And fo it 1s agreed, that the Statute of 12 Amne, cap. 16.
which reduces the Intereft of Money to 5/ per Cent. has no
Retrofpet, but Intereft fhall be paid, as it was at the Time
of the Contracl.

BOOK VL

CAP L

Sect. 1. RUT as it is not fuflicient to have a Right in E«

quity, unlefs we can make this appear by {fome
outward Proof to the Court, in Order to obtain Relief: We
muft of Neceflity treat alfo of the Qualification of Witnefles,
and the Nature of Evidence, leaft our Difcourfe thould feem
maim’d and imperfelt. But we do not here intend to {peak of
thefe in general, but {o far as they are us’d in this Court.
Now in determining the Qualifications of Witneffes, Equity
follows the I.aw; and it {feems the Chancellor cannot do other-
wife. And therefore if a Man be render’d infamous in Laws;
as by an infamous Judgment, or has not Difcretion and Un-
derftanding, Ue. his Teftimony is not to be admitted. And
the Cafes where the Party is concern’d in Intereft, tho’ never
{o {mall, have ufually prevail’d, unlefs in fpecial Inftances.
As 1ff, For the Neceflity, where no other Evidence could pof-
{ibly be had; as where a Man tears a Note, or a Goldfmith’s
Apprentice over-pays a Bill of Exchange. 2dly, In Odium Spo-
liatoris, the Oath of a Party injur’d fhall be a good Charge on
him who did the Wrong. 3dly, After great Length of
Time; as in an Account of twenty Years ftanding, he may
prove by Oath what he cannot prove otherwife. 41hly, Of
{mall Sums in an Account; as under 40s. he fhall be dif-
charg’d by his Oath, but he fhall not charge another fo. And
this Rule extends no further than for the Sum of 100/ and
he muft mention to whom paid, for what, and when; for in
an Account he muft prove the Particulars. 5zhly, Where he
has releas’d his Intereft, tho’ the Releafe was feal’d in Court
while the Caule was trying. 61bly, Particeps criminis is admitted

4 to
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to prove Matters of Fraud, efpecially where what he proves is
to his own Prejudice. 7thly, If one be made a Defendant by
Covin to take away his Teftimony, and it appears upon the
Evidence, the Judges may and ought to allow him to be a
Witnefs. And this cannot be a general Rule, but every Cafe
ftands on its own Circumitances, that is, whether their In-
tereft is fo great as it may be prefum’d to make them par-
tial, or not; and therefore Alms-People and Servants are good
Witneffes.  So it is ufual for a Legatee of a {mall Legacy, as
§ 5. to a private Perfon, or 5/ te a Nobleman, to be admitted
a Witnefs for the Will. o

Sect. 2. As to the Evidence, the ufual Courfe in Chancery
is by Depolitions, for no Witnefles vivd Voce are allow’d at the
Hearing, except by {pecial Order. And there being the fame
Queftion in both Caufes, and Defendants Defence being the
fame, the Depofitions in a former Caufe fhall be read againtt
him. But Depofitions in another Caufe, in which the Mattets
in Queftion were not in Iffue, fhall not be read. So Depofis
tions taken in a Suit betwixt other Perfons, are not to be given
in Evidence; for he had no Opportunity to crofs examine
them. So Depofitions taken in a Caufe; where the Plaintiff’s
Father was a Party to the Suit, being m all Matters the {ame,
his Father being only Tenant for Life, thofe Depofitions
could not be read againft him; for the Advantage ought in
all Cafes to be reciprocal. And where a Caufe 1s difmifs’d,
the Matter of it not being proper for Equity to dectee;
yet the Falt in this Caufe provd may be ufed as Evi-
dence between the fame Parties, whenever it fhall come in
Queftion again. But when a Caufe is difmifs’d, not upon
this Ground, but for Irregularity, {fo that in Truth there
was never regularly any {fuch Caufe in the Court, and confe-
quently no Proofs, thofe Proofs cannot be ufed: For Proofs
cannot be exemplified without Bill and Anfwer, nor can they
be read at Law, unlefs the Bill upon which they were taken
can be read. Laftly, No Depofitions ought to be allow’d which
were not taken in a Court of Record. And they are like Ex-
amination of Witnefles: So that altho’ the Defendant may
read what Part he will, yet the other Side may read the Whole
afterwards. ‘

Selt. 3. And altho’ all Exhibits prov’d by the Depofitions
may be read at the Hearing; yet they muit be thewn forth
in Court if the Party will have any Benefit of them, And

Parties
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Parties and Privies ought to thew the original Deed; for every
Deed ought to prove itfelf, and be prov’d by others; but
Strangers to the Deed, and who do nothing in Right of the
Grantee, as Bailff or Servant, may plead the Patent or Deed
without fhewing it. So a Will which is the Plaintiff’s Title
muft be fhewn to the Court itfelf, and not a Copy only;
otherwife, where it is by Way of Circumftance. But where
a Deed or other Evidence is fupprefs'd, the Court will always
intend a Title againft him that {upprefs’d it. But a Copy of
a Deed, {uppos’d to be {fupprefs’d, is not allow’d unlefs exa-
mined, nor even upon Affidavit that Plaintiff had.got it, but
he fhall be left to recover it at Law. So altho’ a Recital of
a Leafe in a Deed of Releafe is good Evidence of fuch Ieafe
againit the Releafor and thofe that claim under him: Yet as
to others, it is not without proving there was fuch a Deed,
and that it was loft or deftroy’d. And in Cafe of an Inrol-
ment for {afe Cuftody, the Deed may be faid .to be recorded,
and a Copy of it is no Evidence. Nor is the Inrolment itfelf
without particular Circumftances to fupport it; as proving
that the original Deed was in the Defendant’s Cuftody or
Power, or accidentally loft, &¢. But where a Bargain and
Sale is inroll'd purfuant to the Statute, the Inrolment is a
Record: So that a Copy of it may be read in Evidence. For
no Rafure or Interlining fhall be intended in a Record for
the Height and Solemnity of it; but the fure Way is to exem-
plify it under the great Seal, or at leaft under the Seal of the
Court.

C AP IL

,Se&.l.RECORDS, when perfe&t, for avoiding Infinite-
- nefs, which the Law abhors, eftop all Parties and
Privies from contradi¢ting any Thing apparent in the Record.
And a Record cannot be confefs’d and avoided ; as to fay, that
he was not a Perfon able, &c. for then every Record might
be {o avoided by a nude Averment. But to take an Averment
which ftands with the Record, and which does not contradi&
any Thing apparent in the Record to the Judges by Contruc-
tion of Law upon the Words, the Law well admits and al-
Jows of. So a Deed indented is the Deed of both Parties,
tho’ they were the Words of but one, for both feal it, and of
Confequence are eftopp’d by it, viz. in all the material and

4 effential
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eflential Parts, without which it would not be good. Other-
wife of a Patent, or Deed Poll; becaufe the Eftoppel there is
not mutual, as it ought to be. But to a Deed they may plead
Non et faltum, U pari Ratione may confefs and avoid it, as
by Coverture or the like. And altho’ a Deed is prima facie an
Eftoppel : Yet they may plead or aver any Matrter of Faét which
ftands with the Words of the Deed. But no Averment can
be taken againit the Judgment of Law which appears to the
Judges upon View of the Deed; for Matter of Fa&t is to be

tried by the Jury, but Matter of Law by the Judges only.
Set. 2. But in Cafe of Eftoppels, Verdict agamnit the Truth,
or the Law being founded upon an untrue Prefumption,
Chancery will relieve. And altho’ {fuch Affurances, as are
ufed for the Common Repofe of Men’s Eftates, Equity will
not draw in Queftion (For a Fine with Proclamations ought
after five Years to be a Bar in Con{cience, as it is in Law;
fo thall it be of a Common Recovery for docking the Entail)
Yet if a Fine i1s unfairly obtain’d, Equity will order a Re-
conveyance, and the Court where it 1s acknowledg’d will va-
cate it for Error, or Irregularity. Neither is a Judgment at
Law to be pleaded in Bar to a Suit in Equity, notwithftand-
ing the Statute of 4 H. 4. cap. 22. becaufe that Statute meant
only to reftrain fuch Jurifdiltion, as did take upon it to re-
verle the Judgment, as Error and Attaint doth, which the
.Chancery never pretended to, but leaves the Judgment in
Peace, and only meddles with the corrupt Conicience of the
Party. And altho’ it is {aid, that the Common Law ufed
{ome Power to reftrain fuch Examinations direCtly before any
Statute made : Yet thefe {feem rather to examine the Manner

than the very Matter and Subftance of the Thing adjudg’d.
Seét. 3. So in natural Juftice, Deeds and Writings are con-
fider’d only as Memorials of the Contralt, not as a {ubftantial
Part of them; and therefore any other Proof is as well, and the
Eftoppel will not in Equity be regarded againft the Truth. As if
a Covenant be general, that he was lawfully {eiz’d, and there is
Proof, that it was declar’d upon Sealing, that he fhould under-
take for his own A& only, he fhall be reliev’d. So if in the
Purchafe of a Manor, a Copyhold being a little before efcheat-
ed, was not intended to pais in Demeine, and was left out of
the Particular: Yet the Conveyance was f{uflicient to pafs it
at Law, the Vendor thall be reliev’d in Equity. So where
a Leale for Years was made in Truftees, precedent to the
K k Wite’s
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Wife’s Settlement, only to protect the Wife’s Eftate againft the
Violence of the Times, and not to exclude the Hufband, but
the Sequeftrators; upon Proof of this by one fingle Witnefs of
an undoubted Reputation; the Nature of the Cale requiring
Secrecy, Chancery will relieve agamnit the Truft exprefs'd in
the Deed. And in Cale of a Surrender made by a Steward of
a Copyhold, if there be any Miftake there, that is only Mat-
ter of Fa&l, and the Courts at Law will i that Cafe admit
an Averment, that there was a Miftake, . either as to the
Lands or Ufes. | ‘

Sech. 4. As for a Teftament prov’d fub figillo Epifeapi it is no
Eftoppel. Yet the laft Will of a Man is look’d upon as the
laft {erious A& of his Life, as to the Difpofition of his Effate,
and muft be admitted fufficient to repeal all former Wills, and
much more to control all parol Declarations. It is to be con-
fider’d therefore, as it ftands upon the Will alone, and would
have been fo, even before the Making of the Statute of
Frauds and Perjuries. For by the Statute of Wills, by which
- Men are enabled to make Wills, and devife their Lands, it
mult be a2 Will in Writing, and fhould Parol Proof be admit-
ted, it would introduce a mighty Incertainty and an infinite
Inconvenience. | |

Sect. 5. But this Rule has receiv'd a Diftinétion, which has
greatly prevail’d, wiz. between Evidence offer’d to a Court,
and Bvidence offer'd to a Jury. For in the laft Cafe, no pas
rol Evidence is to be admitted, left the Jury might be invei-
gled by it ; but in the firft, it can do no Hurt, being to inform
the Conicience of the Court, who cannot be biafsd or preju-
diced by it.  And therefore, tho’ fuch an Averment could not
be admitted, where it was to make the Party a Title; yet
where 1t was only to rebut an Equity, it might. As where
4. charg’d-his Real Eftate with Payment of his Legacies and
Debts, and devis’d his Eftate {o charg’d, to the Defendant
his Nephew, and made the Plamtiff his Wife Executrix.
Proofs may be admitted that it was 4’s Intention, that fhe
thould have the Perfonal Eftate clear of the Debts. And if
it were taken from her by the Creditors, fhe thould come in
as a Creditor on the Real Eftate. So where a Money-Legacy
given to an Executor fhall exclude him from the Surplus, the
Prefumption being that the Teftator did not intend him all
and fome: Yet fuch Prefumption may be oufted or taken
away by 4 Proof of the Teftator’s Intention, that his Execu-

I tor
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tor fhould have the Surplus, or that his next of Kin fhould
not have it, efpecially if" a {pecifick Legacy were given to the
next of Kin, for one may aver the Truft of a Perfonal Eftate.
So the Conftruction of making a Gift a Satisfation, has in
many Cafes been carried too far; it is therefore reafonable in
fuch Cafes to admit of parol Proof as to the Teftator’s Inten-
tion. However the later Refolutions have been very cautious
of admitting parol Evidences, becaufe they encourage Suits and
Litigations and introduce the very Mifchiefs that the Statute
intended to prevent.

Seét. 6. But altho’ no Proof ought to be receiv’d to {upply
the Words of a Will, fince the Will that muft pafs the Land
muft be in Writing, and muft be determin’d only by what
is contain’d in the written Will: Yet there can be no Hurt in
admitting collateral Proof to make certain the Perfon or the
Thing defcribed.  As where 4. devis'd to B. Lands of 601
per Annum, paying 100l which he by Bond ow’d . N. It
happen’d that the 100/ by Bond was not due to % N. but
to S. H. but the Perfon who drew the Will having {wore, that
the Teftator intended the Debt to S. H. the Devifee of the
Lands, fhall be liable. So to afcertain the Thing, notwith-
ftanding the Statute of Frauds; for it neither adds to nor
alters the Will, but only explains which of the Meanings fhall
be taken. Yet fome have doubted, whether they could read
‘Witnefles on a Will of Lands by the Statute, tho’ it were on-
ly in Prefervation of the Devife. But to be fure, if the De-
vife would admit of any Senfe, they could not be read.

Se¢t. 7. And it is a {ettled Rule in the Court of Chancery,
that altho’ they will read parol Proof to fortify any natural
Conftruction that arifes from the Words of the Will: Yet they
will never read any parol Proof to make any Alteration in the
Will, or Addition to it. And if the Bequeft cannot be made
out but by the parol Difpofition of the Witnefles, there being
only initial Letters for the Names of the Legatees, as it is not
fubftantive in Writing, it is not a written but nuncupative
Will, and therefore without the Circumftances required by
the Statute 1s void.

CAP
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- Sect. 1, FN the Law of Nature, when Deeds and undeniable
Y Inftruments cannot be produc’d, they muft then
give Judgment according to the Teftimony of Witnefles, or
‘with Confent of the other Party give him his Oath. I fay
with the Confent of the other Party, for elfe in the Liberty
of Nature, no Man is oblig’d to put the Iffue of his Cauie
upon another Man’s Con{cience. And in the Civil Law, the
Judge ex Officio, if he faw Occafion, might put the Defendant
to his Oath, or the Party interefted might demand it
And this was decifive between the Parties and their Reprefen-
tatives, but did not hurt a third Perfon. So in Chancery,
tho” Witnefles are examin’d, yet you may afterwards examine
- the Defendant.  And a Bill lies there for the Difcovery of an
Eftate by one who had a Title to it; as by the Patentee of
the Goods of a Felon, or of one outlaw’d, for Outlawry is in
Nature of a Gift or Judgment to the King. So where 4. ob-
tain’d Judgment againft B. and the Defendant to defraud him
of the Benefit of it, aflign’d his Eftate to Truftees for himfelf.
A. may have a Difcovery, tho’ it is objelted, that this is in the
Nature of a foreign Attachment, and that there could not be
a Difcovery of a Man’s Perfonal Eftate in his Life-time. But
if the Plaintff in {fuch Cafe has not taken out Execution, it
will not be allow’d. And it feems agreed, it would not lie
againft the Debtor himfelf, nor to have a general Difcovery
from a third Perfon, but only for particular Things. So
where a Fire happens in 2 Man’s Houle, and burns his Neigh-
bours likewife, altho’ ke 1s liable to Damages at Law, yet the
Plaintiff in fuch Cafe fhall not be aflifted in Equity; for
tho’ the Law gives an Altion, yet it does not arife out of any
Contraét or Undertaking of the Party. But the Cafe is not
parallel, where a Lighter is overfet by Negligence of the
Lighterman, or a Ship takes Fire by the Negligence of the
Mafter or Ship’s Crew, thefe come within the Reafon of any
common Carrier, and therefore he fhall have a Difcovery to
enable him to bring his Ation. Yet a Plaintiff is not admit-
ted to a Difcovery without verifying his Title at Law. So
that if there be a full An{wer given to the Thing in Demand,
till that be tried, the Defendants are not bound to difcover.,
As in a Bill for Tithes, if they plead the Statute of 13 Eliz.
I cap. 20,
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cap. 20. againﬂ Non-refidence in Bar: Or in Cafe of Tithes of
Conies by Cuftom, if they deny the Cuftom. And the rather,
becaufe the Demuind was againft Common Right, and if it
thould be otherwife, the Defendant by a feign’d Suggeftion
might be forc’d to difcover any Thing. But if in that Cafe,
the Matter be found againit the Defendant, he fhall after be
examin’d upon Interrogatories. But where there is no fuch
great Inconvenience, as upon a Bill againft an Executor to dif-
cover Affets, he muit anfwer, tho’ he denies the Debt, becaufe
it concerns the A& of another.

Seét. 2. As to the Difference of the Perfons, for whom and
again{t whom a Difcovery will be admitted, it is to be obferv’d,
That Perfons who claim Lands by a Will, or any other volun-
tary Difpofition, having the Law on their Side, are entitled as
againft an Heir at Law to a Difcovery in Equity of Deeds
relating to the Eftate, and to have them deliver'd up; other-
wife the Heir might defend himfelf at Law by fetting up
prior Incumbrances, and by that Means prevent the Trying
the Validity of the Will.  So where a Will concerning a Per-
{fonal Eftate is prov’d in the Spiritual Court, another having
a former Will in his Favour may bring huis Eill to difcover by
what Means the latter Will was obtain’d, and to have an Ac-
count of the Perfonal Eftate, and whether the Teftator was
not incapable and impos’d on, tho’ objefted that it belong’d to
the Spiritual Court ounly to prove the Validity of the Will,
and the former Will was not prov’d in the Spiritual Court, as
the Will in his Favour was. But if a Bill is brought by a re-
mote Heir for a Difcovery of a Title, and Evidence, and to
have Terms remov’d, and the Title at Law clear’d, this is one
of the hard Cafes at Law, where Equity will not alfift; for
as Equity will not relieve the Children, thould the remote
Heir recover, fo neither will it aflift the remote Heir.

Sect. 3. And Purchafers fhall not difcover to impeach or
weaken their Title; for by this Method all Purchales might
be blown up. As whether m a Mortgage made by 4. to B.
which had been aflign’d to the Defendant, there was not {ome
Truft declar’d for the Benefit of the Plamuff, tho’ Plaintff
charg’d in his Bill, that {uch a Ieale in Defendant’s Cuftody
mention’d it ; for this i1s but a fide Wind to make a Purchafer
expole his Title, and the Court will not do it, unlels the
Plaintif makes {ome Proof towards falfifying his Anfwer to
induce them to it. So an Athence of a Leale fhall rot be
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forc’d to difcover whether the Leafe was expired. So there is
no Reafon to compel one whofe Lands lie contiguous to mine,
to difcover the Boundaries in his Deeds; for that would be so
help a Man to Evidence to evit another of his Poffeflion.
And they will never help the Iffue againft a Purchafer. But
where it 15 a Bounty, as a voluntary Devife to the Wife for
Life, in {fuch Cafe the Heir having a good Title, wvig. as
Heir in Tail to his Great Grandfather, or the like, fhall
be aided.

Sect. 4. But with Refpe& to the Perfonal Eftate there is a
Difterence between Contradls that are negotiable, and fuch as
are not, or where they are not negotiated in a mercantile
Way, where the Note pafles as ready Money. As if it were
aflign’d as a collateral Security for a Debt already contralled ;
for there, if the Note was fraudulently obtain’d, or by
Gaming, he has no Remedy againft the Drawer. But if he
aCtually negotiates it for Value, the Indorfee fhall in all
Events, have his Money of the Drawer, tho’ he has paid it
before, or it was obtain’d by Fraud; becaufe the Indorfee has
a legal Right to the Note, and a legal Remedy at Law, which
the Court of Equity ought not to take away from him, and
it would be to the Ruin of all Commerce, if the original
Caufe, and Confideration -of {fuch Note fhould be inquird
into. But the Aflignee of a Chofe in Action has no Remedy
at Law, or Right to fue in his own Name, and has only an
equitable Remedy. And this fails, when the Bond or Cove-
nant is obtain’d by Fraud, or the Obligor has a legal Difcharge,
as a Releafe upon Payment of the Money. So if the Bond
were aflign’d for Value before Payment, there an equitable In-
tereft paffes, and in fuch Cafe it the Obligor pays the Money
to the Obligee, and cannot plead {fuch Payment at Law, a
Court of Equity will not interpofe to aflift him. But if he
can, Equity will not interpofe to aflift the Aflignee.

Set. 5. In the Civil Law the Oath was only to be tendred
in Civil Matters, when the Falts and Circumftances may ren-
der the Ufe of an Oath juft and decent, and not in criminal
Matters, any more than in the Law of Englmd. And it is a
{tanding Rule in Equity, that no one is bound to betray him-
{elf. For it is the Bufinels of Courts of Equity to relieve
againft, not to aflift Forfeitures, and by Law no one is bound
to difcover any Matters which tend to {ubjet himfelf to Pe-
nalties or Forfeitures, As a penal Claufe in an A& of Par.
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liament, "or in a Deed, tho’ faid it was not a Penalty, but
Part of the Contraét. But otherwife, if he covenants not to
plead or demur to any Bill, which fhould be brought againft
him in Equity, or the Plaintifl waves the Penalty. And fuch
Pleas ought to have the greatelt Striétnefs and Exalnefs as
tend to the Support of wrong Doing. And in fome Cafes,
even for a Trefpafs, a Bill is proper enough in this Court,
viz. where by the fecret Contrivance of it, it cannot eafis
ly be provd. As if a Man in his own Ground digs a
Way under Ground to my Mineral, and the like. So in
Cafe of a Bill by the E4ff-India Company for a Difcovery,
and to prevent an Interloper’s Trading to the Eaf-Indies,
there is a great Difficulty as to the Proof, the Matter for the
greateft Part having been tranfalted in the Esf-Indies, and
therefore the Plaintiffs fetting forth, that they were willing
to wave the Forfeiture, {hall bave a Difcovery. So where the
Charge is not by Way of Trefpafs, but under Colour of Title,
as that Defendant by Colour of Sequeftration by the Com-
mittee, had feiz’d {everal Tithes, Uec. due to Plaintff, the
Plaintif may pray a Dilcovery of the Particulars {o taken,
and their Value. So where a Man by Colour of a Title en-
ters into an Houfe, Ue. and poflefles himfelf of the Goods,
. for it may be impoflible for the Plaintiff to difcover the
Particulars without {fuch Bill.  So where a Will is prov’d, and
the precedent Adminiftration revok’d, {fuch Bill is ufually ne-
ceflary for the Difcovery of the Goods: And yet in Strictnefs
of Law there was a Trefpals.

Sect. 6. And when this Court ¢an determine the Matter,
it fhall not be an Hand-maid to other Courts, nor beget
a Suit to be ended elfewhere. And therefore where a Trial
at Law was prefs'd for, whether there was a new Publica-
tion or not; it was {aid, the Caufe muft properly end here,
and where the Court has a Jurifdiction as to the End, it
muft have likewife as to the Means. And if the Court ‘is ful-
ly {atisfied, as to the Evidence, they will not fend 1t to a Trial
at Law at all. |

Set. 7. For an IfTue at Law is a feign’d Iffue in an A&ion
upon the Cafe diretted by the Chancery for the better Informs
ing and Guiding the Confcience of the Court. And therefore
no Iflue ought to be direted to try a Matter fully provd in
the Caufe. So where the Proof of Deeds 1s very plain, it
wonld be dangerous to dire&t an Iffue to try the Reality of
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them. Neither is 1t proper to dire€t an Iffue, whether there
be a Truft or not, efpecially where a Truft appears by Impli-
cation from the Nature of the Cafe. And regularly an Iffue
ought not to be dire@ted to try a Title not alledg'd in the
Plamtiff’s Bill. Yet if upon the Heating a Matter not in
Iffue does appear to the Court which goes to the very Right,
the Court will {ometimes order an Iffue at Law to try it, and
decree thereupon. And Iflues are frequently direfted where
Matters of Law are mix’d with Matters of Fa& becaufe the
Judges can explain to the Jury what the Law would be, if
they fhould find the Fadls.
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