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lately been publifhed, the Cafes by

being placed in the order they were
determined, without the leaft connec-
tion in refpect to the matter, are, if I
may be allowed the expreflion, a jour-
nal of cafes only, and, upon that ac-
count, more likely to confound the
reader, by ftepping {o abruptly from one
head of equity to another, than if he
was to take in, at one view, the whole
that relates to each {feparate branch:
‘This was the reafon which induced me
to range the Cafes under their parti-
cular heads of equity, in an alphabe-
tical -{feries; and though my metho-
dizing them in this manner, has occa-
{ioned me infinite trouble, yet I {bhall
think myfelf f{ufficiently recompenied,
if it anfwers the end I defign by it
which is, inftead of a book of reports,
to make it, in fome meafure, a digeft,
‘or fyftem of equity.

IN the books of Reports which have

I am



PRETFACE
I am aware only of one objection,
that in the fame cafe there may arife
- different points of equity, which do not
correfpond with the principal one ;
this I hope is obviated, by a reference
under the proper heads, to the refpec-
tive pages, where thefe feveral points
may be found. -

It is my chief ambition, to contribute,
as far as lies in my power, to the good
of the publick, by communicating to
the world a colle¢tion of cafes, which
muft be of univerfal benefit to mankind,
when confidered as the determinations
of a judge, {fo eminently diftinguithed
for his ability and integrity.

“ Ilius vita multis erit preclarifque

MOBUMENLLS Ad omnem memoriam com-

mendata; admirabilis quedam, et in-

creditilis, et pene divina ejus in legibus

interpretandis, equitate explicanda, [ci-

entia; neque entm tlle magis juris con-
[ultus quam juftitie fuir *.
' ?Cic. Orat, Philipp. Nona.
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With their DI VISIONS.

C AP L
Qbatement and Bevivoy,

C A P II.
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(A) What (hall be a good bar to a de-
mand of a general one. Page 1

C A P IIL.

Avemption,

C A P 1V,

Qomiflion.

C A P V.
avvowion.

C A P. VI.
Agreements, Qrticles, and Cobe-
nants.

(A) Agreements and covenants which
ought to be performed in fpecie. 2
(B) Parol agreements, or fuch as are
within the ftatute of frauds and per-
juries. 12
(C) Voluntary agreements, in what
cafes to be performed. 13
(D) Concerning the manner of per-
forming agreements. 17

C A P, VII.
Sominiftrata;s.
C A P,

Qiien,

a CAPo

VIII,
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ERRATAS in the Body of the Work.

Page 1. line 6. inftead of the word three read there,
165. for Sir Mattheaw vead Sir Malthus Ryal,
278. line 10. for Jrducz read Inducie.

ERRATAS in the Marginal Notes of the Work.

Page 7. M. N. for avarranted read covenanted,
13. line the laft, for cour? read rhe court.
54. line 5. inftead of the caufes read fhe cayfe.
§9. line 13. a comma wanting between the word awere, and the word declared,
6o. line 14. no flop at the word #p, and a full one at the word accordingly.
61. M. N, 2. line 13. inftead of sught not bawe read ought not to bawe,
139. M. N. line 1. dele the words 77d. Cafe.
ditto line 14. inftead of is proceeding read is a proceeding.
144. line 1q. inftead of order fuch, &5c. read order the bond gimen by petition-
ing creditor, to be affigned to the bankrupt.
154. M. N. 2. line 9. inftead of o poffeffion read though na poffeffien.
ditto line 13. for i goods read if of goods.
191. line 8, for it read the releafe.
203. line 6. for Margaret vead Margaret Lingoed.
ditto line 10. for Thomas’s read Thomas Lingaod's.
256. line 7. for renduc read refiaue.
281. line 1. for indorfee read indorfer.
348. line 16. for profirs vead profit.
361. line 1. inftead of Sir Fofeph Feykll read Sir Fofeph Fekyll.
383. line 3. the word pay omitted.
392. line 14. inftead of or read #o.
428. M. N. 3. line 9. for tenants read tenant,
448. M. N, z. line 18. inftead of bim read 4.
450. 2. lineg. inftead of ceffuique read cefluique truft,
stz line 2d and 3d dele the words iz and #ruft.
ditto line 6. after the word deceafe, add iz truft to pay the intereft thereof e,
612, line 2o, inflead of opimton read opinion.






dPemoandum, That on Monday the 21ft of
February 1736, Lorp HarRDWICKE was ap-
pointed Lord High Chancellor of Great Britain,
and on the Thurfday following, fat in Lincoln's
Fun Hall, to hold the firt General Seal after

Hilary term.

I. B. If the firft volume meets with the approbation
of the publick, the remainder of the cafes taken by
Mpr. Tracy Atkyns in the time of Lord Chancellor
Harpwickes, lwﬁz'cb are preparing upon the fame

plan, will be fent, when compleat, to the prefs.



(1)

C AP 1
Qhatement and Rebiboy,

Vide title Bill, under the divif ifion, Supplemental Bill.

C A P 1L
Artount,
(A) TUhat Hall be a good bar to a demand of a general one,

Michaelmas term 1737.
Dawfon v. Dawfon. ke

Where a de-
fendant fets
F HERE a bill is brought for a general forth a flated

account, ltlﬁa
account, and the defendant fets forth {;° 2 gene-

a ftated one, the plaintiff muft amend ral one il
his bill : For the ftated account is, pri- particular er-

€
ma jfacie, a bar till particular errors are affigned to the ftated account. 'ﬁor;;fe 2

"To fupport a ftated account it is not fufficient to fay, that three Itis not fuff-
has been a dividend, which implies an account ftafed, for a dividend cient to main-
tain a ftated
may be made upon a fuppofition that the eftate will amount to fo account, to
-much; but ftill fubje& to an account that may be taken afterwards, alledge there

has been a di-
vidend made

Lord Chancellor. @

-

betv.veendf;n
' parties.
C A P I
3
Quemption,
k ide title Legacies. g:;:e; -

C A P 1V.
Aomiflion,.

Vide title Bill, under the divifin, Bills of Difeovery, &e.
B CAP,



C A P. V.
Avvoieion.

Vide title Truft and Trufees, under the divifin, Refulting Trufls and
© Trufs by Implication, ,

C A P VI
Agreements, Artides, and Cobenants.

.(A) Qnteements and cobenants which ought to be perfoymed in
(pecie, | ‘
(B) Parol aprezments, 07 fuch ag are fithin the fratute of
i fraung and perjutics,
.(C) Uoluntarp agreements, {n what rales ta be perfoymed. .

(D) Tongerning the manner of perfouming agreements.

(A) Agreements and covenants Which onght
~ £o be performed in {pecie.

Augaft the 2d 1739, S
 Henry Stapilton an infant, by Ann his mother Plaintiff.
Philip Stapilton and others Defendants.

Caf )Y 2 deed dated on the 21/ of Auguff 1661. Philip Stapilton
ale 2. was tenant of the premiffes in queftion for 99 years, if he fo

Philip Seapit- long live, remainder to truftees to preferve contingent remainders,
Zon tenant AOf\,

«the'premiifes in queftion for gg years, if he fo long dived, remainder to his firk and other fons in tail, re-
mainder to his right heirs, having two fons, Henry and Philip, they by leafe and releafe of the gz4 and 1026
Sept. 1724. in order 1o fettle and perpetuate the manors, {5¢. in the name and blood of the Stapiltons, and
for making provifion for his fons, and for preventing difputes that might poffibly arife between them or any
other perfon claiming an intereft in the eftates, and for barring all eftates tail, releafe and confirm to twe
truftees all thofe manors, {J¢c. to hold to them aud their heirs, (as to part) to the ufe of Philip the father, his
heirs and affigns for ever, and (as to another part) to the ufe of the father for Life, to Henry the fon for life,
remainder to truftees for preferving, &c. remainder to his firft and every other fon in tail male, remainder to.
Philip the fon for life, with like remainders to the dapghters of Henry jn tail, remainder to the daughters
of Pbhilip the fon in tail, remainder to the right heirs of Philip the father. And as to the other part, to the
ufe of Philip the father for life, remainder to Philip the fon for life, &, '

3

remainder



Agreements, Articles, and Covenants. 3

wémainder to ‘his firft and other {ons in tail .male, remainder to his
~right heirs.
Philip having two fons, Henry and Philip, they by deeds of leafe
and releafe the g#b and rotb of Sept. 1724, reciting, that for fet-
tling and perpetuating all manors, &c. in the name and blood of thc
.Stcgiltons, and for making prowﬁon for his two fons, &c. for pre- ,
venting difputes and controverfies that might pofﬁbly arife betwccn-
‘the faid two fons, or any other perfon claiming an intereft in all or
any of the eftates therein after mentioned, and for barring all eftates
tail, and for anfwering all and every the purpofc and purpofes of the

arties thereto, and for and in confideration of the fum of §s. releafe
and confirm to ‘Tbomfon and Fairfax all thofe manors, &c. To haveand
to hold to them, their heirs and affigns, to the ufe (as to part) of Phi-
/p the father, hxs heirs and affigns for ever, and as to another
part, to the ufe of Philip the father for life, remainder to Henry the
fon for life, remainder to truftees to prcferve contingent remainders,
remainder to his firft and every other {on in tail male, remainder to Phit
Jip the fon for life, remainder to truftees to p»referve contingent re-
mainders, remainder to his firft and other fons in tail male, remain-
der to the daughters of Herry in tail, remainder to the daughters of
Philip the fon in tail, remainder to the right heirs of Phitip the fa~
ther, And as to the remaining part, to the ufe of Philip the father
for life, with like limitations in the firft place to sz/zp the fon
and his xffue, and then to Henry and his ifflue, remainder in fee to the
father.

There were covenants to fuffer a recovery within 12 months, and
likewife for farther aflurances.—V. B. To this deed, the heir of the
{urviving truftee in the deed in 1661 was not a party.

But by deeds of leafe and releafe dated the 28¢5 and 29fh of by lesfe and
‘Sept. 1724, to which the heir of the furviving truftee of the deed of 'ﬂ;aﬂ’ rzf’:’f
1661 was a party, the father and two fons make Thompfon and Fair- . 2?724

Jax tenants to the pracipe, in order to fuffer a recovery for the pur- the father and
pofes mentioned in the former deeds of the 9s5 and 10£b of Sept. :rmf’;’zom

Before any recovery fuffered Henry died, leaving iflue the plaintiff. jon and Fair-
ax tenants (Q

the precipe, in order to {uffer a recovery for the purpofes mentioned in the former deed: Before any recovery
fuffered Henry died leaving iffue the plaintiff.

Afterwards, by leafe and releafe the 1225 and 13¢h of April 1725 aferwards
to which the heir of the furviving truftee of the “deed of 1661 was by leafe and

a party, szlzp the father and Philip the fon covenant to fuffer a 't‘dafe ’;:;’
recovery, in which Thompfon and Farrfax were to be tenants to the ,4,,,13,725

precipe, to the ufe, as to part, of Plilip the father, his heirs and Pbilip the fa-

affigns; and as to the other part, to the ufe of szlzp the father for ;l;e‘t'h:"é F c”;

hfc, remainder to Philip the fon in fee. venant to fof-

fer arecovery,
in which Thompfon and Fairfax were to be tenants to the pracipe, to the ufe, as to part, of Philip the fa-
ther and his heirs; and as to the other part, to the ufe of Philip the father for life, remamder to Phiip the
fon dn fee,

-

I\'n



4 Agreements, Articles, and Covenants.

Tn Trinity In T7inity term 1725. a recovery was fuffered, in which were the
term 1725, fame tenant to the pracipe, the fame demandant, and the fame

arecovery was youchees (except Henry who was dead), as were covenanted to be by
{uffered, in ;

ik oo the firft deed; it.was likewife fuffered within twelve months after
the fame te- the firft deed. '
nants to the

pracipe, the fame demandants, and the fame vouchees (except Henry who was dead), as were covenanted by
the firft deed, and within 12 months after this deed.

The father The father Philip Stapilton being dead, the plaintiff as fon and heir
being dead, Of Henry, brought this bill to eftablith his title to the premiffes in

the plaintiff gueftion, and for the whole eftate as tenant in tail under the old
as fonand heir \

of Henry,  lcttlement, and to be let into poficflion, and for an account of rents

brought this teceived by Philip Stapilton the fon, due fince the death of the plain-
}:‘ilsl:i‘f]:“;bltﬁ tiff’s grandfather, and to have the fame applied for the plaintiff’s
premificsin _ Denefit during his infancy, and for an injunction to reftrain the de-

queftion, and fendants from receiving any morc rents,

for the

whole eftate as tenant in tail under an old fettlement.

g“]‘: ‘};}J‘?‘p 'The defendant, Ph:/ip the fon by his anfwer confefles the feveral
2. .

che fon infited deeds before mentioned, but fays, Henry was a baftard, and that by
Henry wasa vertue of the deed of 1725, and of the recovery, he was intitled to

baftard, and : :
that by the the whole eftate in quettion.

geedof 1725.  Upon an iffue dire¢ted, Henry was found illegitimate, and the

end the reco caufe was now heard upon the equity referved, when the counfel
very, he was

intitled 1o the fOT the plaintiff waiving the claim to the whole eftate, infifted upon
whole eftzte. thefe two points.

Henry upon an

iffue found illegitimate, and the caufe came on now on the equity referved.

The plaintiff 2 That the recovery fuffered in Trinsty term 1725, {hould enure
3s intitled to

the lands li. 0 the ufe of the deeds of the 97 and 10th of Sept. 1724. and not

mit;ct in e to the ufes of the deed in 1723. v
mainder to bis o1

father, by the 24l Suppofing it did not, yet that the deed of 1724. was fuch
deeds of the an agreement, as this court will carry into execution.
othand 1oth

of Sept. 1724. according to the ufes therein, notwithRlanding the illegitimacy of his father ; a court of equity

being defirous of laying hold of any juft grounds to carry agreements into execution, made to eftablifh the
peace of a family. '

As to the firft point; It was faid that the ufes when once de-

clared cannot be altered, unlefs all the parties intitled to the ufes join

in the new declaration, and Henry did not join in the deed of 1723.

Tenant in tail may part with his eftate, and it fhall be good againit

z Salk. 619. him, tho’ not againft his iffue. For tenant in tail is not aided by the

Iéar’- 18.5.C. ftatute of Weflminfler the 24, but only his iflue, therefore by the deed
Cro. Jac 688, . .

Sir W. Jones ©f 1724. the ufes being executed by the ftatute of H. 8. Henry gain-

¢o. §.C. ed a bafe fee which is not avoidable by PAilip during his life, and

as his iffue are barred by the fubfequent recovery, they will not be

able to avs)id it, and confequently Henry’s eftate which was before
defeafible is made indefeafible by the recovery.

4 , If
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- If tenant in tail confefles a judgment, or mortgages the lands, and
afterwards fuffers a recovery to a collateral purpofe, that recovery thall
enure to make good all his precedent alts and incumbrances. I
Ch. Caf. 119. {(Lori Chancellor mentioned a cafe in lord King's time,
where father tenant in tail, remainder to himfelf in fee, contracting
debts on {pacialty, his fon after his death levying a fine let in his fa-
ther’s creditors.) And if a recovery fuffered for another purpofe will
fubftantiate any prior act of the tenant in tail, much more, in this
cafe, this recovery will fubftantiate the firft deed, where there are all
the parties who covenanted by that deed.

As to the fecond point; This cannot be confidered as a volun-
tary agreement, for Henry's legitimacy was then doubtful, and if he
had proved legitimate, Ph:/ip would have come into this court te
have the agreement executed, and Henry would have been bound by
it. This court has decreed the performance of agreements like this
frunded upon miftakes; as in the cafes of Frank v. Frank, 1 Ch. Caf.
84. and Cann v. Camn, 1 Will. 723.

For the defendant it was argued, as to the firft point, that Henry
being dead before the recovery was fuffered, the intent of the parties,
in the firft deed, could not be purfued; for the plaintiff (fuppofing him
legitimate) claims paramount his father, and the deed 1661. there-
fore as the recovery could not fubftantiate the firft deed, fuppofing
him legitimate, it fhall not fubftantiate it, now he is found ille-
gitimate.

The plaintiff upon the death of his father had not any ufe veft-
ed in him, for the intent of the parties was, that the ufes fhould
arife out of the recovery ; the ends recited could not be come at
without a recovery, and where the intent of the parties is, that the
ufes thould pafs by fine or recovery, nothing will pafs by the deed, that
is intended only to declare the ufes; the fine and recovery all make
but one conveyance. Cro. Jac. 643. 2 Ro. Rep. 68. 2 Lev. 306,
1 Vent. 279. 2 Lev. §4. Cromwell's cafe. 2 Co. Cro. Ffac. 320.

As to the fecond point; Take it as an agreement, this court will
not decree a performance of it, for fuppofing Henry had been found
legitimate, this court would not have decreed a performance of it
againft the plaintiff; fo that, in regard to the defendant, it muft be
confidered as a voluntary agreement, into which he was drawn with-
out any valuable confideration, and the covenant for further affurance
will be void as the deed itfelf to which it is annexed is void 5 and fo

it was determined in the cafe of Furzaker v. Robinfon, Prec. in
Chan. 475.

Lord Chancellor.  'The plaintiff in this cafe is intitled to have a de- Where agree-
cree; there was a fufficient foundation for Ph:fip the father, and Hen- ::Etfn?;i; "
7y and Philip his two fons to execute the leafe and releafe of the fave the ho-
oth and 1oth of Sept. 1724. It was to fave the honour of the fa- 2:‘]’; °i:df:re
ther and his family, and was a reafonable agreement, znd therefore y

reafonable
if it is poffible for a court of equity to decree a performance of it, it oRes o
. ity will,
ought to be done. c ?f;gfﬁLlye, de-

It cree a per-
formance.



An infant
may have a
decree upon
any matter

Agreements, Articles, and Covenants.

It would be very hard for the defendant on his fide, to endeavour
to fet afide this agreement, and the effet of this deed ; confider the
ftate and fituation of the family at the time of making the agree-
ment; Fhilip had thefe children grown up, had a very confiderable
real eftate, both his fons then owned as legitimate, their father and
mother had lived together as hufband and wife for many years, and
at the time of this agreement were fo ; there was a forefight in the fa-
ther and mother, that fuch a difpute between their two fons might
hereafter arife, to their dithonour and likewife that of the family,

The foundation of this agreement, the illegitimacy of the eldeft
fon Henry, has now been determined by a trial, and it is found that
Henry was a baftard, yet both the fons are of the fame blood of the
father equally, though not fo in the notion of the law.

If the elder fon fhould be found illegitimate, (as he now is) the

father knew he would be left without any provifion if no fuch agree-

ment was made ; and on the other hand, if his legitimacy fhould be
eftablithed, then Philip the younger fon would have nothing: To
prevent thefe difputes, and ill confequences, the father brings both
his fons into an agreement to make a divifion of his real eftate ; it is
very plain the parties did not know who was the heir of the {urviving
truftee, in the fettlement of 1661, at the time of the leafe and releafe
the gzb and 102h of Sept. 1724; becaufe they covenant a writ of entry
fhould be fued out within 12 months, which is a very unufual time
to limit to fuffer a recovery, and done in order to give time to find
out the heir of the furviving truftee, if they could find him out, but
he was afterwards found and made a party to the deeds of the
28sh and 29th of Sept. 1724.

The bill is brought by the eldeft fon and heir of Henry, to have
the benefit and pofleflion of the whole eftate, and to have an ac-
count of the rents and profits, and to be quieted in the poflefiion,
and for general relief. Upon the firft hearing an iffue was direted
to try whether Henry the father was legitimate, and found he was
not, and now the plaintiff infifts upon having the benefit of this agree-
ment, whereby he is only intitled to a part; this being the bill of
an infant, he may have a decree upon any matter arifing upon the
ftate of his cafe, though he has not particularly mentioned and in-
fifted upon it, and prayed it by his bill; but it might be otherwife in

arifing on the the cafe of an adult perfon.

ftate of his

cafe, though not particularly prayed by his bill.

Upon this cafe there arifes two general queftions.

Firjl, Whether the plaintiff has any eftate in law by vertue of any
of the conveyances, or by the recovery?

Secondly, If he has no eftate at law, or only a defeafible one, whe-
ther he is intitled to have the benefit of this agreement, and to have
it carried into execution here?

The firft queftion confifts of two branches.

Firft,
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Firffl, Whether the leafe and releafe of the 9#h and 10th of
Sept. 1724, will amount to a gooed declaration of the ufes of the
recovery, notwithftanding the fubfequent deed of April 1725?

Secondly, If net, whether the recovery of Tremity term 1725. ha-
ving barred the eftate tail, will make good any eftate which pafed
by the leafe and releafe of the gzh and 10th of Sept. 1724 ¢

As to the firft ; whether #he leafe and releafe is a good declaration
of the ufes of the recovery, I am ftrongly inclined to think it will
amount to a good declaratien : This queftion depends on the con-
firu@tien of law, and the authority of cafes upon the declaration of
ufes. It is true, where there is an agreement to fuffer a recovery, wy... there
and ufes are declared, if the recovery is after fuffered, theugh it va-isan agree-
ries in point of time from the recovery cevenanted to be fuffered, ment to foffer
yet if there is no {fnbfequent declaration of ufes, the recovery will en- :n;”f;}:; o
wure to the ufes fo declared. declared, tho'

itis {yffered o2

a different time from the recovery warranted to be fuffered, yet.if no fubfequent declaration of ufes, it will enure
:to the ufes o declared.

And before the flatute of frauds, if the deed declaring the ufes had
not been purfued, a parol declaration of ufes would have been let in ;
but if there is a deed declaring the ufes, and the commeon recovery
is fuffered accordingly, that would, before the ftatute, exclude a pa-
rol declaration of new ufes. ’

But even now there may be a fubfequent declaration of ufes, Where there
but that declaration muft be in writing, and fuch a new declaration js  deed to
.of ufes depends upon the agreement ef the parties ; therefore, thoughdead the ules
it is faid at the bar, that the declaration of ufes is in the power of ;’fi: e
. the tenant in tail, and that he may declare new ufes ; I take that not to powes of te-
‘be law, for fuch fubfequent declaration muft be by all the partics con- "3“1‘ in tail to
«cerned in intereft ; and in the cafe of the .countefs of Rutland, 5 Co. 25. gy bon fuch
it is not laid down there, that the tenant in tail might declare new fubfequentde-
ufes, but faid whilf 1t is directory only, new ufes may be. declared, S:';“Z‘]’l i';:‘t
and the meaning of that is, that as the ufes muft arife eut of the pa;[;yes con-
agreement of the partics, the parties may change the ufes, but that cerned in
muft be done by the mutual confent of all the parties concerped in m‘f};‘;‘ex_
intereft, and in that cafe it was a mutual agreement of all parties.  preffion in the

\ countefs of
Rutland’s cafe, § Co. that whilt it is.direQory only, new ufes may be declared, means that as the ufes muft
arife oat of the agreement of the parties, they by mutaal.confent may change the ufes.

And in the cafe of Sfomes v. Morley, 2 Salk. 677. There was a
variance 4s to the time of fuffering the recovery, from the deed de-
claring the ufes, and there held that a declaration of ufes was equal-
ly good, whether by deed er not, if in writing.

But in the prefent cafe, the fecond agreement not being between
all the parties concerned in intereft, ought not to control the firft de-
claration, and efpecially as this recovery was fuffered within the time

prefcribed by the firft deed, and between the fame demandant and
tenant.

X The
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The confideration for fuffering the recovery was good both in law
and equity, and there is no cafe to warrant me to fay, the firft agree-
ment is not good and binding, or that the tenant in tail could by his
own agreement afterwards change the ufes.

But if it was doubtful whether the recovery fuffered in 1723.
fhould enure to the ufes declared by the deed of 1724, I am of opi-
nion the recovery will operate to make good thofe eftates which
pafled by the deed of 1724. .

But to this two objetions have been made.

Firft, That the ufes muft be governed by, and operate according
to the intention of the parties, therefore the fubfequent recovery be-
ing fuffered to other ufes, thofe ufes will take place.

Secondly, 1f any ufes did pafs by the deed in 1724, yet this reco-
very will not make thofe ufes good, becaufe the fubfequent recovery
was fuffered to particular ufes declared by the deed of 1725.

Whereacourt  Ag to the firft obje@ion. I am of opinion that a ufe did pafs by

-of law or equi-

ty find that the Fhe dee_d of 1724, and according to the intention of the parties. It
general and 15 certainly true, that according to the ftatute of ufes, the general
fubftantial in- qocrine is, that the ufes fhall be executed according to the intention
tent of the . bl

partieswas, Of the parties, but both the courts of law and equity confider what
that the eltate was the ‘general and final intent of the parties. In this cafe, their
fhould pals, jneention was, that the eftate fhould pafs, and wherever a court of
they will con-

firue deeds in law or equity find that the general and fubftantial intent of the par-
fapportofthat tieg was, that the eftate thould pafs, they will conftrue deeds in fup-

e L fomthe port of that intention, different from the formal nature of thofe deeds

formal nawre themfelves; as a feoffment, to ferve the intention of the parties, fhall

'O}E ‘h‘gfle deeds operate as a covenant to ftand feifed. The intent here was, that the

RN eftate in point of law fhould pafs by the deed of 1724, and that the
ufes declared by that deed fhould veft in the mean time till the re-
covery fuffered.

This is an anfwer to the objection arifing from the ftatute of ufes;
but there is another queftion, what eftate pafled by the deed of 1724?

It was a defeafible eftate to ferve the ufes of that deed, and fo is
the refolution in Machell v. Clark in Farr. 18. Salk. 619. That
tenant in tail may convey a bafe fee and eftate defeafible by the en-

* try of the iffue. '

The next queftion is, Whether the recovery fuffered in 1725 did
enure to make good, and render indefeafible thofe bafe eftates crea-
ted by the deed of 1724.

And I am of opinion they are made good.

The objection to this is, That the recovery was fuffered in purfu-
ance of the deed in 1725, wherein there were new ufes limited, but
the only ufes which make any difference in that deed are to Philip
the fon and his heirs, fo there is no body concerned in the queftion
but Fhilip and his heirs. '

Where therer 1t Das been argued by defendants counfel, that, if the firft decla-

js a recovery ration of ufes is in general to prevail, purchafers of eftates, though
for ftrengthen- . .

ing the title of 2 purc}_xafer, with a declaration of the ufes to him and his heirs, notwithftanding a precedent one
to different ufes, it will not enure to make good fuch former declaration, but the ufes of the purchafe only.

they
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they have a recovery for ftrengthening their title, with a declaration
of the ufes of the recovery to themfelves and their heirs, cannot be
fafe, for the wendor may defeat {uch declaration by a precedent one
to different ufes; but in fuch cafes I think a recovery would not
enure to make good fuch former declaration of ufes, but only the
ufes of the purchafe.

It is admitted, that if tenant in tail confefles a judgment, or a fta- ¢, . 20
tute, or enters into a bond, and afterwards fuffers a recovery to bar il makes a
the eftate tail, it lets in the precedent judgment, &c.  And it is as leate nop war-
clear, if a tenant in tail makes a leafe not warranted by the {tstute }f;;fﬁe, T
of the 32 H. 8. if he fuffers a recovery, that lets in the lcafe faffers a reco-
and makes it good. There are {o many cafes of this kind, that it is 7 "(;:‘: 4
not neceflary for me to mention them. makes i good ;
the fame as to a judgment, Latute or bond.,

This cafe is different from thofe that turn only upon the point
of the effe@ of a meer declaration of ufes; for a meer declaration
of ufes {ubfifts only upon the agreement of the parties, and in fuch
cafes, where the agreement has been changed by mutual aflent of all
parties, there a recovery fhall enure to make good fuch laft agree-
ment or declaration.
But if the eftate was vefted, notwithftanding fuch declaration of The iffue of
ufes, yet the recovery has always been held to make good fuch de- Le"a.”““ tail
N s yvirtue of the
feafible eftate ; for the prior leafe, charge or eftate made by tenant in gatce de donis
tail is only defeafible by the iffue, by virtue of the ftatute de donis, may avod a
which was made to prote&t the iflue againft the alienation of the te- f;;"r' ieff:'
nant in tail; therefore the iffie would avoid fuch leafe, &e. but not et made by
the tenant in tail himfelf; but when by the recovery he has gained fuch tenan,
to himfelf a fee, all the reafoning for avoiding an eftate made by te- ﬁ;’{;gfft;hsut
nant in tail is gone, for the iffue is barred by the recovery. The when by the
reafon why the iflue may avoid a charge made by tenant in tail, isjecover he
. . . as gained a
upon account of the protection of the iflue and his eftate under the fee, the ifue
ftatute de donss, and of the privity of the eftate tail; but when the being barred,

privity is gone, the reafon ceafes, and to this purpofe is the cafe of ?;;‘?:fﬁ:}’r“‘
Croker v. Kelfey, Six . Jfones 60,

avoiding
eftates, &c. made by him ceafes.

In the cafe of lord Derwentwater, Mod. Cafes in Law and Equity, Where a te-
172. 2d part, the queftion was, Whether a papift, tenant in tail, pant in tarl
fuffering a recovery and declaring the ufes to himfelf in fee, gain- Vf;rshi {:;O'
ed a new eftate within the 11th and 12th of /. 3. or was in of the contruction

old ufe? And it was held the sth of Geo. 1. by four judges out of of law is in of

. . ‘ . the old ufe,
five, appointed delegates to determine appeals from the commiflioners and the efiyre
of forfeited eftates, that he was in of the old ufe; and I take it for is difcharged

law, that a tenant in tail fuffering a recovery is in of the old ufe, ;:;he.ﬂmte
onis.

and that the eftate is difcharged of the {tatute de dowzs ; and therefore

I am of opiuion that the recovery has made good this defeafible
eftate created bv the deed of 1724.

D It
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Tt has been objeted, that if the plaintiff has any title, his remedy
is at law, but I think it is more properly here; he is an infant, and
has come recently into this court, nor do I think this cafe depends
intirely upon the point of law ; for I amof opinion that the plaintiff
is intitled to have an execution of the agreement, as a good and bind-

. g agreement in this court.

Wherea va- - “The queftion is, Whether there was any valuable confideration on
tuable confi- U, i " .

deration for  all fides for entring into this agreement ? If fo, then there is a fuffi-
an agreement. cient ground for coming here; but a mere volunteer is not intitled
on sllhdes - to come here for an exccution of an agreement; bat here is a pro-
ficient ground per confideration as appears in the recital of the deed of 1724 ; nei-
tocome intoa ther js it the common cafe of a baftard, for the law of England
court of equi- I . - il baftard e7 d thei

ty, but a mere 408 allow of fome privileges to a.baftard ezgre, and their parents

volunteer not are not punifhable by the canon law for antenuptial fornication.
intitled to

come here for an execution of an agreement.

Anagreement 10 the cafe of Cann v. Cann, it was laid down by lord Maccles-
upon a foPPO Jfeld, that an agreement entred into upon a fuppofition of a right,
right, though OF Of 2 doubtful right, though it after comes out that the right was
it may after- on the other fide, fhall be binding, and the right thall not pre-
wards come  vai] ggainft the agreement of the parties, for the right muft always
out on the o .

other fide, be on one fide or the other; and therefore the compromife of a

isbinding, and doubtful right, is a fufficient foundation of an agreement.
{hall not pre-

vail againft the agreement of the parties.

Another obje@ion has been made to this agreement, that the be-
nefit on Henry and Philip’s fide was not mutual and equal.

Duaring both their lives, the benefit and obligation was mutual,
and Henry would have been equally compellable to fuffer a recovery
with Philip. ‘

But it is faid, that an alteration as to their mutual benefit has
happened by the death of Henry, and it is faid, that if Henry had
been legitimate the pldintiff would not have been compellable to
{uffer a recovery, becaufe the iffie in tail is not compellable to per-
form the covenants of his anceftor the tenant in tail. '

But here the chance was at firft equal, and it is hard to fay, that
the a& of God thould hinder the agreement from being carried in-
to execution ; the chance was equal, who died firft, Henry or Philip:
If Henry had been legitimate, and Philip had died in Henry's life,
leaving children, I am of opinion Philip’s fon would have been in-
titled to have come againft Henry for an execution of the agreement ;
and therefore the chance was at firft equal on beth fides, and we are
not to confider how the event has happened.

Another objetion has been taken, that the father made ufe of his
coercive power over Philip to force him into this agreement, and it is
faid equity does not favour agreements made by compulfion,

But this court always confiders the reafonablenefs of the agreement:
befides here is no proof of compulfion by the father; if there was

X any
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any compulfion, it feeris rather to have been made ufe of againft
Henry, who was then efteemed his eldeft fon, and confidering the
.confequence of fetting afide this agreement, a court of equity will be
glad to lay hold of any juft ground to carry it into execution, and to
eftablifh the Peace of a family.

His Lordfhip therefore declared, that the Plaintiff is intitled to the
Jands and premiffes limited in remainder, to the firft fon of Henr;
:Stapilton, his father, by the deeds of the gth and 10th of September
1724, according to the ufes therein, and to the benefit of the cove-
nants in thofe deeds, and decreed the defendant Phz/ip to come to an
.account for the rents of the faid premiffes, and declared that Phu/zp
-was intitled to hold the lands limited by the deeds of the gth and 10th.
.of September 1724, to Philip the elder for life, with remainder to the
.defendant for life, againft the plaintiff and his heirs, and that the de-
fendant thould make further affurance to the plaintiff of his part, and

ithe plaintiff the like affurance to the defendant of his part, and no
. icofts on either fide, :

Collet v, Collet.  June the 2d 1749.

PIY a fettlement made previous to ‘the marriage of the-plaintit’s Cafe 3.
mother, feveral fecurities for money belonging to her were af- ‘

figned to a truftee, in truft within one ‘year after the date of the fet- 51);;(%2?:”
tlement, or as foon as-conveniently .might be after the marriage, to marriage, fe-
be laid out in the purchafe.of a frechold eftate in lands or houfes, to cwities for
‘be fettled to the:ufe-of the hufband for life, to the wife for life, and ,{233?,3’;‘3,}},8
tothe firft fon of the marriage and the heirs male of the body of fuch wife wereal-
firt fon, with like remainders to the fecond and-other fons of the faid figned to 2

A . . ) . . . truftee, to be
‘marriage, remainder to the heirs female of the marriage in tail. laid out in the

' , purchafe of
freehold lands, and-fettled among other ufes, to the firft fon in tail male, with like remainders to the {econd and

~other fons, remainder to the heirs female in tail. The father and mother die, leaving the plaintiff, two other

«fons and four daughters. The eldeft fon now.prays by ‘his bill, that the fecurities may be affigned-to -him,
-being tenant in tail, and not laid out in land.

The father and .mother died, leaving the plaintiff, two other
fons and four daughters. The money in the faid fecurities were ne-
wver invefted in'any freehold land of inheritance, nor were any of the
fecurities.changed, except only 100e /. which was invefted in a purchafe
.of a moiety of two houfes by the -confent of the plaintiff’s mother,
and fetiled to the ufes mentioned in the fettlement; and now the
eldeft fon being tenant in tail prayed by his'bill that the remainder of
the faid fecurities might be affigned to him, and not Jaid out, becaufe
if lands were purchafed and fettled, he could as tenant in tail bar all
the remainders over.
Lord Chancellor : The court is to execute the truft, and the way to The confiant
«carry it into execution is to order the money to be laid out in land, rule of the

court 1s to or-
der the money to be laid out in land, to give the remainder man his chance. But the brothers and fifters in this

cafe appearing in court and confenting, the reprefentative of the truftce directed to transfer the fecurities to the
plaintiff’s own ufe,.and pay him the intereft likewife.

and
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and fince the cafe of Colwell v. Shadwell before Lord Cowger, it has
been the conftant rule of the court to give the remainder man his
chance.. But, on the brothers and fifters of the plantiff, who were in
remainder, appearing in court and confenting, his Lordthip ordered
that the fecurities, not already invefted in land, be affigned to the
plaintiff, and that the reprefentative of the truftee do transfer them to

the plaintiff to his own ufe, and pay him alfo the intereft of fuch

fecurities,
Hil term 1737. Jan. 31
Gibfon v. Patterfon and others.
Cafe 4. BILL brought for a fpecifick performance of articles of agree-
Though the ment for fale of an eftate, and decreed in favour of the plaintiff,

vendor of an the vendor, without any regard had to the plaintiff’s negligence in not
eftatedoes not producing his title deeds, &¢. and not tendring a conveyance within
ﬂ;gg:ceo:";n_ the time limited for that purpofe by the articles; Lord Chancellor
der a convey- faying, moft of the cafes which were brought in this court relatin

fﬁ:euz‘e‘hﬁ“ to the execution of articles for fale of an eftate were of the fame kind,

mited-by the 20d liable to this objection, but thought there was nothing in the

articles, the obje&ion.
court does not

segard this negle, but will decree a fale notwithltanding,

His Lordthip decreed the articles to be performed and referred to
a mafter, to fee if a good title could be made by the plaintiff of the
premiffes in queftion, and in cafe a good title could be made, then
the defendant to pay plaintiff cofts to be taxed.

(B) jparol agreenents, 02 fuch as are Within
the ftatute of frauds and perjuries.

Hil. term 1737. S8th of February.
Clerk v. Wright.

Cafe 5. HE plaintiff had agreed for the purchafe of an eftate of the
A. agrees for defendant, but the agreement was not reduced into writing ;
the purchafe however in confidence of the agreement, plaintiff had given orders

of an eftate, for conveyances to be drawn and engrofied :
but the agree- y g fle ’ and went feveral times

ment not re L0 VieW the eftate: fome time after the defendant fent a letter to the
duced into  plaintiff, informing him, that at the time he contracted for the fale of
writing ;

though 4. in confidence thereof gave orders for conveyances to be drawn, and went feveral times to view the

eftate, this court will not carry fuch agreement into execution, and the fatute of frauds may be pleaded to a bill
brought for that purpofe.

4 the
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the eftate, the value of the timber was not known to him, and that
the plaintiff thould not have the eftate unlefs he would give him a
larger price.

The bill brought to carry the agreement into execution, to which
the ftatute of frauds afterwards was pleaded.

Lord -Chancellor allowed the plea, and obferved the letter could A letter is not
not be fufficient evidence of the agreement, the terms of the agree- a fuffcient
ment not' being therein mentioned. As to the objection that this evidenceofthe
agreement was in part performed, he allowed, that when a man takes agremen®
pofleflion in purfuance of an agreement, or does any act of the like terms of the

nature, the court will decree an execution of it, but the circumftances agreement are
mentione

only of giving dire¢tions for conveyances, and going to take 2 view of grein. but
the eftate, he thought not fufficient. where a man
takes poffe(-

fion in pur{uance of an agreement, court will decree an execution of it,

(C) Woluntary agreements, tn Wwhat cafes to
be performed.

November the 27th 1738,

Fdward Ruffel, William Hayward, and others, Plaintiffs.
Elizabeth Hammond, and others,  —— Defendants.

HE bill was brought by the creditors of #illiam and German Cafe 6.
Hammond deceafed, for a difcovery of their frechold, copyhold, A court ‘}’]f
and perfonal eftates, and to be relieved againft the feveral fettlements f;‘y“ﬁ;{j;a;ﬁt
of feveral parts of their frechold, and leafehold eftates, which were otber rule of
made after the marriage of William Hammond, with the defendant ::v():}?rrg@:?;m
Elizabeth, without confideration, and fraudulent with refpe& to the rhe ﬁa:%,te of
plaintiffs as creditors, and to have the freehold and leafehold fold, and frauds and
to go in aid of the other eftates of William and German Hammond, to- geééinef);?ff
wards fatisfaction of the plaintift’s demands. does.
The defendant Elizabeth Hammond infifted that about 1720 fhe
intermarried with #2/liam Hammond, but fuch marriage being without
the confent of Thomas Stedman her father, he then refufed to give her
any portion ; but afterwards #zlliam and German Hammond his fa-
ther, offering to make a fettlement on her, Thomas Stedman agreed to
pay 300/, as her fortune, and by indentures of leafe and releafe of the
16th and 17th of April 1722, in confideration of 200/ a freechold
cftate was fettled on Williai: tor life, with remainder to Elizabeth for
life, with remainder to the firft and other fons of the marriage, with
remainders over, and by two other indentures dated refpectively the
aid 17th of Ldpri/ 1722, in confideration of 100/, then paid or {e-
cured, feveral leafehold eftates of /) 247 am Hammond were fettied in like
manner. Since which Williaw: Iamivord was dead inteftate, lcaving
d-fendant and four children: That the zoo/. was paid by her father
L on
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dn the execution of the fettlements, and the remaining 100/ was'
paid foon afterwards. ‘

Upon the 2 5th of February 1734, this caufe was heard before the
Mafter of the Rolls, who decreed an account of the perfonal eftate
of William Hammond, and that the fame fthould be applied in pay-
ment of what the Mafter thould certify to be due to the plaintiffs, and
all other the bond creditors of William Hammond in a courle of ad-
miniftration. The fame direction with regard to the perfonal eftate
of German Hammond. And if the perfonal eftates were not fufficient to
pay the plaintiffs and other bond creditors, then his honour declared,
that the fettlement fo made of the leafehold eftates was fraudulent
with refpect to the creditors, and ought to be fet afide; and that fuch
part of the leafehold as was the proper eftate of German Hamniond,
at the time of making the faid fettlements, fhould be applied in fatis-
faction of fuch of his bond creditors, as his perfonal eftate thould fall-
thort of fatisfying. The fame diretions with recard to William
Hammond’s leafehold eftates, as were his proper eftate at the time of
the fettlements, and Elizabeth Hammond was to come to an account
for the rents of the leafehold eftates, and if there fhould not be fuffi-
cient to pay the bond creditors, then thata competent part of the
leafehold eftates of Germian and William be fold, and the money ap-
plied to pay the bond creditors, and ordered that the matter of the
bill that fought to impeach the fettlement of the freehold eftate, and
to make thefame liable to the plaintiff’s demands, (hould be difmiffed
without cofts.

From which decree Elizabeth Hammond appealed, and infifted the
decree ought to be rectified as to the account dire¢ted againft her of
the rents and profits of the leafehold eftates; for that it appeared by
the proofs in the caufe, that the 200/. was paid down in fpecie at the
execution of the articles by the defendant’s father, and that the 100/,
was afterwards paid by him to William and German Hammond, and
therefore the fettlement of the leafehold eftates was not fraudulent,
nor ought defendant to account for the rents and profits thereof, and
for that by the faid decree, the plaintiff’s bill, fo far as it {fought
relief againft the fettlement of the freehold, was difmiffed without
cofts, notwithftanding the confideration was proved to have been paid,
and for that the had pofleffed no part of the perfonal eftate of German
or William, and her an{wer was in no part falfified ; for which reafons
rthe bill as againft her cught in general to have been difmiffed with
cofts, and therefore prayed the decree might be rectified in all fuch
particulars.

Lord Choncellor = There is no evidence whatfoever in the caufe to
impeach the fettlements of actual fraud. ,

But what the plaintiffs infitt on, is, That German Hamnond was
largely indebted at the time of making the fettlements on #5/am the
fon, and that therefore thefe {ettlements were fraudulent upon the
ftatute of the 13th of Eliz. ch. 5. which regards creditors only.

I 2 1
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I muit confider this act of parliament as it would have been confi-
dered at law, for I will not lay down any other rule of conftru¢tion,
in equity, than is followed at law upon this flatute,

What is prayed by the creditors, is the application of thefe leafe-
hold terms as affets for the fatisfaction of their debts. The prefent
is a cafe of general creditors, and not of mortgagees, judgment cre-
ditors or purchafers; and therefore not fo firong, as where a man
has paid his money for the fame eftate; which would have brought
it within the flatute of the 27 Elz. cap. 4. which makes every
conveyance made for the intent to defraud purchafers, for a good
confideration, to be utterly void.

There are three fettlements in queftion, the firft of a freehold
eftate, the fecond of a leafehold eftate called Furd, and the third of
another leafehold eftate.

William Hammond the fon married the daughter of one Stedman
without the confent of the fathers of either fide, no articles nor fet-
tlement were made before the marriage; Mr. Stedman afterwards
propofed to German Hammond to give 300/. asa portion with his
daughter, if he would make an adequate fettlement ; afterwards a
kind of {urvey was taken of the premiffes propofed to be fettled, and
therefore the fettlement was not merely colourable.

The confideration for fettling the freehold is 200/, paid; there is
no pretence to impeach this, it is a fair tranfaction as can be.

The fecond is a fettlement of the leafehold eftate called Ford,
made in confideration of the marriage already hed, and for the con-
fideration of 100 /. paid, or fecured to be paid. '

The queftion is, Whether this fhall prevail againft the creditors of
German as a good fettlement ?

A great deal has been faid upon this head, but it depends upon
circumftances, and every cafe varies in that refpet.

There are many opinions that every voluntary fettlement is not f.&ttlen;ent
fraudulent; what the judges mean, is, that a fettlement being volun- t:rl;,g ﬂﬂ?‘
tary is not for that reafon fraudulent, but an evidence of fraud only. for that rea-
Bovey's cafe in 1 Vent. 193. 1 Mod. 119. Lord Finbam v. Mullins. {ggtff;f .
Though I have hardly known one cafe, where the perfon conveying evidence of
was indebted at the time of the conveyance, that has not been deem- fraud only,
ed fraudulent ; there are, to be fure, cafes of voluntary fettlements ;hza(:aﬂ{,e
that are not fraudulent, and thofe are, where the perfon making, is the perfon
not indebted at the time; in which cafe, fubfequent debts will not <aveying

was incebted
thake fuch fettlement. at the time.

that it has not been deemed fraudulent.
A voluntary fettlement is not fraudulent, where the perfon making is not indebted at the time, nor will fub-
fequent debts fhake fuch fettlement. :

But I will not enter into a nice difquifition, Whether every volun-
tary fettlement is, or is not, fraudulent? Becaufe I think as to the
Ford eftate, there was a valuable confideration, upon the fice of the
fcttlement, for the father was tenant for life, and the fon intitled to
the reverfion in tail.

- And
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And where father and fon join in a marriage fettlement, it is &
bargain for a good and valuable confideration, and has been fo held
in feveral cafes; but then the queftion is, Whether it has been ex-
tended to creditors.

Where the In the prefent cafe, the fon could not have fettled the ?'eﬁd'ua'ry in-
facher wenant tereft, without the father’s help, becaule he was tenant in tail in re-
for life, and verfion, and not in poffeflion ; but if the father. had been tenant for
?Z: ‘;g’f‘rf:;'; life, and the fon tenant in fee, and had joined in fuch fettlement, it
fetlement, it would have made a material difference, for then I fhould have
is good aga};‘f‘ thought this good againft creditors ; for there was no occafion for the
fﬁe;};zrs,’nigm fon’s joining, as the fon might have difpofed of the refiduary intereft
have difpofed without him.

of the refi-

«duary intereft without the father’s joining.

I am of opinion befides, here is a fair pecuniary confideration, as
there was a fum of money paid, amounting to 100 /. by Stedman to
German Hammond, and when paid, exprefled to be on account of the
third 100/, agreed to be given by Stedman as a portion, and no other
account appears to have pafled between Stediman and Hammond but
this,

As to the aflignment of the other leafehold effate, it is of a very
different nature; for it is expreflfed to be in confideration of the
marriage, and divers other good confiderations.

All the deeds bear date the fame day, and it is infifted it is inar-
tificial, to fplit thein into three.

But I cannot think it is fo here; for they have made the confi-
deration of the freehold 200/. and of the Ford eftate 100/, and T
cannot take in the confideration of thofe deeds, which have a guid
pro quo, and a confideration of their own, to fupport a third deed.

Where a fa- But in the laft fettlement is a plain badge of fraud, for German
g;i;::ge:ﬂ_ Hammond took back an annuity to himfelf and his wife for life of
nuity to the 27 /. which probably was the full value of the eftate comprized ia
value of the  this deed, and therefore gave the fon nothing; which is almoft zan-
eftate com- . . . ‘

prized in the Z@770unt t0 2 continuance in pofieflion, and has always been deemed
fertlement,itisa ftrong circumftance of fraud.

tantamount to
a continuance in pofleffion; and creditors will be relieved againft f{uch fettlement.

Therefore I am of opinion the creditors ought. to be relieved
againft this fettlement.

The decree was made in Feb. 1734. very near four years ago,
and if I thould enter into the confideration of cofts, I doubt I muft
give the plaintiffs cofts before the mafter, and though the bill, as to
two of the matters, has no foundation for relief, yet as to a third
pars, /2. the laft fettlement, it is as clearly for the plaintiff; there-
tore for all parties, it will be better to drop the cofts.

His Lordfhip therefore ordered the faid decree to be affirmed,
fave as to that part thereof which relates to the fettlement of the
leafehold eftate called Ford; and as to the plaintiff’s bill, fo far as it

2 fecks
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fecks to impeach the fettlement of that leafehold eftate, and to make
the fame liable to the plaintiff’s demands; his Lordfhip difmiffed
the fame without cofts.

And asto the cofts of the reft of this fuit, that the faid decree
whereby the fame are referved till after the faid report, be varied as
follows: That to the time of héaring this caufe at the Rolls, no cofts
be paid on either fide, but that the confideration of cofts of fuch
other parts of this caufe from fuch hearing, be referved till the
mafter thall have made his report; the ten pounds depofit to be
paid back to the defendant.

(D) Concerning the manner of performing
ageeements.
November 27th 1739.

Arthur O’ Keeffe Efq; and Ifabella his wife, — Plaintiffs.
Fames Calthorpe Efq;

——  Defendant,

THE plaintiff Ifabella being poflefied of old and new South Sea  Cufe »,
annuities and Bank ftock, and a marriage being intended be- where chil.
tween the plaintiffs, previous thereto, the plaintift Jfabella, for fecu- dren under
ring the ftocks and dividends for her feparate ufe and difpofal, notwith- £ ™ 26
ftanding her coverture, did by indenture with the privity of the plain- have obtained
tiff Arthur, transfer the ftocks to the defendant his executors and ad- 2 contingent
miniftrators, in truft that he, his executors and adminiftrators thould ?:zizt:‘_gf;vm
pay, or fuffer plaintif Ifabella to receive the dividends and profits vot vary it to
thereof for her feparate ufe during her life; provided, that if Ifabella ‘bfﬁf’;qgf"‘
furvived Arthur, then the defendant, his executors or adminiftrators ser s
thould transfer the fame to the plaintiff Ifabella, her executors or ad- risge.
miniftrators, or to fuch perfon as the thould apart from her hufband
by deed or will appoint, and for want of appointment, to the iffue
of her body, and for want of fuch iffue, then as to one moiety of
fuch of the ftock as fhould be remaining at the death of Ifabella, in
truft for the plaintiff Artbur, his executors and adminiftrators ; and as
to the other moiety in truft for the defendant, and one Jobn Burrell
the brother of the half blood of Ifabellz, their executors and admini-
ftrators.

The marriage took effe, and plaintiff Ifabella by Arthur's con-
fent applied to the defendant to fell part of the annuities, and to pay
the money to her, and to affign the truft to fome other truftees; de-
claring to him it was not her intention that the fame fhould be unal-
terable, but only to preferve the fame in her own difpofal ; but the
defendant infifting he could not fafely fell the fame or aflign his truft
without the directions of the court of chancery, the plaintiffs there-
fore by their bill pray that the defendant might affign his truft, and
that the ftock and annuities might be transferred, fu%je& to fuch ufes

F as
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as Ifabella alone fhould from‘time to time dire&, and for want there-
of, fubject to the trufts in the fettlement.

Lord Chancellor :  Where under a marriage fettlement, the chil-
dren have obtained a contingent advantage, I will not vary-it to the
prejudice of the iffue after the marriage ; 1f T thould, I might fit here
only to alter marriage agreements upon the partlcular whim of a feme
covert. ‘Therefore let the plaintiff [fzbellz make the appointment,
and let the appointee take fuch intereft asthe law will give him ; for
I fhall not lend him the affiftance of this court to make fuch appomt-
ment more effeCtual than it will be at law.

Thecowrtwill A perfon might as well bring a bill in this court to change truf-
not hange 4 tees to preferve contingent remainders; if the defendant had been
for a wife un- merely a troftee for the lady, there mlght be fome grounds for this
der a far- . application ; though if T was inclinable to change the truftee, I would
::,Z%i e ithone DOE do it unlefs it went firft before the Mafter to examine, Whether

fending it firt the perfon propofed is a proper perfon.
to the mafter ; P P p P P P

to fee if the perfon propofed is a proper perfon.

A new truftee being by the confent of all parties added to the old
one, his Lordfhip decreed the defendant to transfer the annuities in
queftion in fuch manner, as to veft the fame in himfelf and the
new truftee, fubject to the fame trufls as are in the faid deed of agree-
ment ; and decreed that the plaintiff’s bill fhould be as to other
matters difmiffed.

C A P. VIL
Aominiftratoys,

Vide title Executors.
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December the 211t 1737,

Anon,

. . . ' , . . Cale 8.
Foreigner in the King of Pruffia’s {ervice applies to the court, 1 - perfons
to compel his wife, now refiding at Dantzick, to deliver up his of foreigners,

children; one of 15, and another of 13 years of age, to be educated fubjett 1o the

. : . . . - authority of

by him as having a natural right to the care of them. A bill was ;"0 " 0

brought fome years ago by the wife, who had then been feparatedly while in

from her hufband a confiderable time, to have an allowance out of £7g/4nd ; but
. . . ) h though their
ftocks here in England, belonging to her, for the maintenance of the perfons are out

children ; which was decreed accordingly. of the reach
' of this court,

yet the property they have here in the funds, is under the controul of it,

-~ Lord Chancellor : I have no power over the perfons of foreigners
any longer than while they are in England, for then they owe a local
obedience ; but as they are now in foreign countries, my authority will
not reach them ; but though I cannot come at their perfons, yet I
might Jay my hand upon any property they have here in ftocks, &¢.
but as a-fum of money has been already ordered out of a fund be-
longing to the petitioner’s wife, for the maintenance of her children,
I cannot make any alteration in that order, while the childrep conti-
nue under her cuftody, for it is given merely upon their account, and
ot the mother’s.. '

»

December the 4th 1739.

Ramkiffenfeat of the town of Calcutta, at Fort -
William in Bengal and others, Plaintiffs.

Hugh Barker an infant, by his guardian and others, Defendants.
Et e contra.

T was moved on behalf of the plaintiff in the original caufe, that Cafe o. _
‘ The court di-

X he may be at liberty to fue out duplicates of the commiffion, t0 recteq 2 com.
take his anfwer to the plaintiff’s bill in the crofs caufe, and that the miffion to the

commiffioners may by fuch commiffion be impowered to fwear an Fat Indies,
to take the

interpreter, to interpret the oath to the defendant in the crofs anfwer of the

defendant to
the crofs bill, who was of the Gentou religion ; and impowered two or three of the commiffioners to admini-
fter fuch oath in the moff Jolemn manner, as in their difcretions fhall feem meet ; and if they adminiftred any
other oath than the Chrittian, to certify to the court what was done by them ; that if there fhould be any doubt
as to the validity, the opinion of the judges might be taken,

bili
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bill, and to tranflate his anfwer from the Bengall language into Eng-
Jifb, if it fhall be found neceflary, and that thefe words corporal
and wupon the holy Euangeliff may be left out of the commiffion, and
inftead of the latter words, on a proper oath in the moft folemn
manner, or fome other proper words, and agreeable to the circum-
ftances of the defendants cafe, may be inferted in their room.

In fupport of the motion was cited 1 Vern. 203. Anon. Where a
Jew was ordered to be fwern to his anfwer upon the Pentateuch,
Hule's 2d part of the Pleas of the Crown 279.

Lord Chancellor : It depends upon what is admitted on the other
fide, that the defendant in the crofs caufe is of the Gentou religion,
and an idolater.

I have often wondred, as the dominions of Great Britain are fo
extenfive, that there has never been any rule or method in cafes of
this fort.

The general rule is, that all perfons who believe a God, are cap-
able of an oath; and what is univerfally underftood by an oath is,
that the perfon who takes it, imprecates the vengeance of Gad upon bim,
if the oath be takes is falfe. '

It was upon this principle that the judges were inclined to admit
the Jews who believed a God, according to our notion of a Geod, to
{wear upon the Old Teftament.

And lord Hale very juftly obferves, it is a wife rule in the kingdom
of Spain ; that a heathen and idolater fhould be fworn upon what he
thinks is the moft facred part of his religion.

Ifa Jew fhould be indifted for perjury, and it is laid in the in-
diGtment that he {wore taftis facro-fanitis Dei evangeliss; yet ac-
cording to Hale the word evangeliis in the indi¢tment may be an-
fwered by the Old Teftament, which is the evangelium of the Jews.

In order to remove the difficulties in this cafe, I {hall dire@ that
thefe words, upon the boly evangelifts, may be left out.

The next confideration, What words muft be inferted in their
room ? Now on the part of the plaintiff in the crofs bill, it is defired,
that I (hould appoiht a folemn form for the oath: I think this very
improper ; becaufe I may poffibly diret a form that is contrary to
the notions of religion entertained by the Gentou people. :

I will therefore make this rule, That two or three of the com-
miffioners may adminifter fuch cath in the moft folemn manner, as
in their difcretions fhall feem meet; and if the perfon upon the ufual
oath being explained to him fhall confent to take it, and the com-
miffioners approve of adminiftring it (for he may perhaps be a Chrif-
tian convert) the difficulty is removed ; or if they fhould think pro-
per to adminifter another oath, that then they fhall certify to the
court, what was done by them, and that will be the proper time to
controvert the validity of fuch an oath, and to take the opinion of the
judges upon it, if the court thould have any doubt.

"The words corporal oath may ftand, for lifting up an arm, or other
bodily member. This will come u p to the meaning of a corporal cath;

4 but
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but upon the AttorneyGeneral’s fuggefting that there might be no cere- Sir Dudley Ri-
monies in their form of taking oaths, thefe words were likewife left "
out. and the words mgf folemnly to be inferted in their room, .

There was likewife a crofs motion for Barker the defendant in the
original and plaintiffin the crofs bill, thatall further proceedings in the
original caufe may be ftayed until the plaintiff in the original caufe,
and the defendant in the crofs caufe, thall have fully anfwered the crofs.
bill.

Lord Chancellor : 'The general rule in this court is not to ftay pro- The courtwill
ceedings in an original caufe, till the anfwer comes in to the crofs notflay pro-
bill, but to ftay publication only. Indeed it would have been of sz;:ﬁsc:’ug
courfe to ftay proceedings in the original caufe, if the plaintiff in the *ulltheanfwer
crofs caufe had brought his bill, before he had put in an an{wer to the comesintothe

- . crofs bill, bat
orlgmal bill. will only itay

In the caufe of Omychund v. Barker, & Francov. Barker, there were publication.
two more orders of the fame day to the fame purpofe.

Mich. term 1744.
Omychund v. Barker.

Urfuant to the order above of the 4th of December 1739, a com- Cafe 0.
miffion went to the Egfl-Indies, and on the 12th of February Lord Chan-
1742, the commiffioners certified, that among other witnefles for the 'l:)e““’ affifted
L . . y Lord Chief
plaintiff, they had examined Ramkiffenfeat, and Ramchurnecooberage, y,gige Loe,
and feveral others, fubje€ts of the Great Mogul, being perfons who Lord Chief
profefs the Gentou religion, and that they were folemnly fworn in the g:g’fofdp’”’"
following manner, viz. * The feveral perfons being before us, with a Chief Baron
¢ Bramin or Prieft of the Gentou religion, the oath prefcribed to be Parker, of
taken by the witnefles was interpreted to each witnefs refpectively ; ?ﬁ’;“g:;;gf;n
after which they did feverally with their hands touch the foot of of witnefles of
the Bramin or Prieft of the Gentou religion, being alfo before us the Gentoure-
. . . . . ligion, {worn
with another Bramin or Prieft of the fame religion, the oath pre- ,cording to
fcribed to be taken by the witnefles was interpreted to him ; after their ceremo-
“ which Neenderam Surmab, being himfelf a Prieft, did touch the g t(;ll::gl}te-
‘“ hand of the Bramin, the fame being the ufual and moft folemn c;rcuml.)
form, in which oaths are moft ufually adminiftred to witnefles ftances of this
who profefs the Gentou religion, and the fame manner in which ng::;’jl:sg:ad
oaths are ufually adminiftred to fuch witnefles in the courts ofiin the caufe.
juftice, ereCted by letters patents of the late King at Ca/lcutta.”
The caufe came on this term upon the merits, and the bill was
brought to have a fatisfation for 67,955 rupees, amounting to about
7,600/, Engli/b money, from the eftate of the late Mr. Barker, the
father of the defendant.
Mr. Barker in July 1729 being appomnted, by the Eaf-India
Company, Chief of Patna, applied to the plaintiff, who was a con-
fiderable merchant, to be engaged in partnerfhip with him in the fale
of goods,
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'The plaintiff was to advance the money for buying the goods, and
in confideration thereof Mr. Barker was to allow him intereft upon a
moiety at 12 per cent.

The goods were {old by Mr. Barker for a great profit, and the
whole money received by him; but he refufed to come to any account
with the plaintiff, upon which he filed his bill in 1736, in the
mayor’s court at Calcutta, and when the caufe was ready for hearing
there, Mr. Barker left Calcutta, and took his paflage in a French
Eafl-India thip for Eurgpe, and upon his withdrawin%thimfclf, the
court at Calcutta interpreted it to be a flight from juftice, and de-
creed that he fhould pay plaintiff’s demand in full, and all his cofts.

Mr. Barker died in the voyage, but by his will made on the 21t
of December 1736 charges his real and perfonal eftate with the pay-
ment of his debts.

The end of the bill was, that all books and papers relating to the
dealings between Mr. Barker and the plaintiff might be produced,
and that the fum before mentioned might be paid with fubfequent
intereft, and the cofts in the mayor’s court at Calcutta.

Mr. Attorney General for the plaintiff offered to read the depofi-
tion of Ramkiffenfeat, but the counfel for the defendant objecting to
his being a proper witnefs, Lord Chancellor ordered the commiffion
and the return to be read, and likewife the letters patent, bearing date
the 12th of September, the 13th of the late King.

Mr. Tracy Atkyns argued in fupport of the objeGtion,

1/2, Thatas the law of England now ftands, no oath can be admi-
niftred to make a man a competent witnefs, but the oath upon the
evangelifts. ‘

2dJy, That it would be contrary even to the rules of equity to ad-
mit any other,

The fubftance of this argument follows:

I will endeavour to fhew, from the oldeft authorities extant down
to the prefent time, that the rule has been uniform and invariable as
to the particular oath required.

Fleta lih. §. cap. 22. p. 344.  Furamentum eft affirmatio vel ne-
*“ gatio de aliquo atteflatione fucree rei firmata”, {o that as long ago as
Edward the firft’s time, which is at leaft 400 years, the general defi-
nition of an oath was a perfon’s affirming or denying a thing, with a
folemn appeal to the facred writings for the truth of what he faid.

Braéton, fol. 116. the oath that was adminiftred by the juftices
itinerant, to the jury, fummoned to inquire for the crown, agrees
exactly with this definition : ““ Hoc audite juftitiarii, quod ego verita-
“ tem dicam de boc quod a me interrogabitis ex parte domini regis, et
“ fdeliter faciam id quod mibi pracipietis ex parte domini regis, et pro
““ aliquo non omittam, quin ita faciam pro poffe meo; fic me deus adjuvet,
“ ¢t bac fanila dei evangelia.”

Briton de Challenge de Jurors, cap. §3. p. 135. defcribes the oath
thus: “ Que jeo verite dirny, fi diew mos aide & Jes Seintz, & P four
s los evangelies beyfes touts boors ficome notre foy & notre fauvation.”’

In Fortefcue de Laud. Leg. dngliee, cap. 26. p. 58. octave edition,
intituled, How jurors ought to be informed by evidence and witne(-

fes,
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fes, he fays, ¢ Ef tunc adducere poteft utrague pars covam eifdem jufti-
¢ tiarits et juratis, omnes et fingulos tefles, quos pro parte fud producere
velit, qui fuper fanéla dei evangelia, per jufliciarios onerati, teflifica-
buntur omnia quee cognofcunt probantia veritatem falti, de quo partes
contendunt.”
So that your Lordthip fees it is ommes et fingulos teftes, without any
exception of perfons whatfoever, gui fuper fanéta dei evangelia onerati
teflificabantur.

Lord Coke in his 2d Inftitute 479, upon the ftatute of Weflminfier
the 2d, fays, A new oath cannot be impofed upon any fubjett without
< guthority of parfiament, but the giving of every oath muft be warranted
< by ait of parlianent, or by the common law time out of mind.” And
in the 719th page of the fame Inffitute, in the margin, *“ None can
 examine witnejles 1 @ new manner, or give an oath in a new cafe,
< qithout an alt of parliament.”

And in his third Inflitute, chap. 14. p. 165. intituled, Of Perjury,
Subornation of Perjury, and incidentally of oaths, faith, that the word
oath is derived from the Saxon word Eoth, and that it is exprefled by
three feveral names, ft, facramentum a facrd & mente, becaufe it
ought to be performed with a facred and religious mind, guia jurare
et dewm in teflem wotare, et eff actus divini cultus.  2dly, by juramen-
tum ajure, which fignifieth law and right, becaufe both are required and
meant, or becaufe it muft be done with a juft and rightful mind. 3dly,
Jus jurandum a jure et jurands.

And in the very next fection he faith, A# oath is an affirmation or
denial, by any Chriftian, of any thing lawfil and honefi, before one or
more that bave authority to give the fame for advancement of truth and
right, calling Almighty God to witnefs, that bis teflimony is true. So as
an oath is [o facred, and fo deeply concerneth the confciences of Chriftian
men, as the fame cannot be minifired to any, unlefs the [ame be allrwed
by the common law, or by fome alt of parliament ; neither can any oath
allowed by the common law, or by aét of parliament, be altered but by aé?
of parkiament ; it is called a corporal vath, becaufe be toucheth with bis
band fome part of the boly [criptures.

In the 4th Inftitute, chap. 64. p. 279. he fays, An oath ought to be
accompanied with the fear of God and fervice of God, for advance-
ment of truth, Domznum Deum tuum timebis, et illi foli fervies, et per
nomen illius jurabis, taken out of the Mofaic law ; and the words 1m- Dear. chap. i,
mediately tollowing are, Braéton {aith, That an alien born cannot be a ¥ *%
avitnefs, which is to be underfiood of an alien infidel.

I fhall beg leave to mention a ftatute made in the 21t of Henry
the 8th, cbap. 16. touching artificers ftrangers, in the 4th fe&ion of
which *tis enaed, that the fame firangers fbould, upon lawful warning
to them given, by the wardens of divers mifteries, within the cities and
towns, prefent themfelves to the common ball of the faid crafts, and there
19 recesve and take their oath, and be fiorn before the wardens upon the
boly evangelifts, to be true to the King, &c.

So that notwithftanding aliens and ftrangers are the fubject of this
a& of parliament, vet without refervation of any form or ceremo-
ny in their own religion, relating to oaths, they are direted to
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take the oath upon the holy evangelifts: fo that the legiflature go-
verned themfelves by the law as it then ftood, and faw no reafon to
alter it for the private convenience of particular perfons.

I appeal to your Lordthip’s judgment, whether the people who are
offered as witnefles, are capable of taking an ocath, as the law of
England conceives of it; the moft authentick hiftories of this part of
the world reprefent the natives as extremely ignorant, and particu-
larly with regard to their notions of religion, abfurd and ridiculous,
and in their jdeas of the Deity fo grofs, that it would be fhocking
even to mention. How then can they be faid to perform fuch a
ceremony with a facred and religious mind, which the word facra-
mentum implies ?

It appears by the certificates of the commiflioners, and even by
their own witnefles, who may be fuppofed to reprefent it in the moft
favourable light, that the ceremony is for the perfon who {wears to
fall down, and touch the foot of the prieft with his right hand.

Can this be faid Deum in teftem vocare 2 Or is it aétus divint cultus?
fo far from being accompanied with the fear [or worthip of God, as
an oath by our law ought to be] it is meanly proftrating themfelves at
the foot of a prieft, and calling upon the creature inftead of the crea-
tor, and cannot poffibly raife any other emotions, but thofe of con-
tempt and ridicule.

It is faid too, that if fuch perfons thall fwear any thing contrary to
truth, that be will be efleemed a vagabond.

I do not know how far the people of India may be deterred by
foch an apprehenfion; but I am confident great numbers of perfons
here, would, be fo far from thinking this a punithment, that if the
only effet of forfwearing themfelves was being a vagabond, they
would be more inclinable to break an oath, than to keep it.

I do not find that the prieft tells us what are the general notions-
of the people, as to the belief of a God, but only zhar ke bimfelf be-
Jieves in a fupreme Being ; of whom his fuperior abilities and educa-
tion may have given him fome confufed knowledge; and yet the
bulk of the people who have not had thefe advantages may think
quite otherwife.

I {hall now beg leave to mention the later opinions.

Mr. ferjeant Hawkins in his pleas of the crown, the laft folio edi-
tion 434. under the head of evidence; fays, it feems agreed 70 be a
good exception, that a witnefs is an infidel. < That is, fays he, as I
‘ take 1it, that he believes neither the Old or New Teftament to
“ be the word of God, on one of which the laws require the oath
 fhould be adminiftred.”

I expect we fhall be told by the gentlemen of the other fide, of

Sir Matthew Hale’s opinion in his pleas of the crown, 2 vol. 279;

and therefore I will read the paflage, and fubmit to your Lordfhip ;
it is rather in favour of what we contend for, than againft us. ’
« It is laid down by lord Coke, (fays lord Hale), that an nfidel

“ 45 not- be admitted as a witnefs ; the confequence whereof would be
“ that a few who only owns the old teffament, could not be 4 fwz'z‘mﬁi
“ But
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 But I take it that although the regular oath, as it is allowed by
“ the laws of England, 7s taltis facro-fanctis dei evangeliis; which
“ fuppofeth a man to be a Chrifiran: Yet in cafes of neceffity, as in fo-
““ reign contralls between merchant and merchant, which are many
“ times tranfatted by Jewifh brokers; the teftimony of a Few tacto li-
“ bro legis Mofaic, is not to be rejecled, and is ufed as I bave been
““ informed among all nations.

““ Yea the oaths of idolatrous infidels bave been admitted in the muni-
““ cipal laws of many kingdoms; efpecially, fi juraverit per deum ve-
““ rum creatorem; and fpecial laws are énflituted in Spain, touching
“ the form of the oaths of infidels.

“ And it were a very bard cafe, if a murder committed bere in
“ England, in prefence only of a Turk or a Jew, that owns not the
“ Chriflian religion, fbould be difpunifbable ; becaufe fuch an oath
“ fhould not be taken which the witnefs bolds binding, and cannot fwear
“ otherwife, and poffibly might think bimfelf under no obligation, if
“ fworn according to the ufual fiile of the courts of England.

“ But then it is agreed, that the credit of fuch a :effimony muft be
“ left to a jury.”’

With deference to fo great a man, I do not fee the confequence
drawn from- lord Coke’s pofition, that an infidel canmot be a wit-
nefs, therefore a Few cannot be ome; for they believe a God, juft
in the fame manner the Chriftians do; and the old teftament is as
much the evangelium to them, as the new is to us; and therefore
widely different from the infidel, who has no notion of the true God.

And this was the very reafon for admitting the evidence of Jews
in the cafe of Robeley v. Langfton, 2 Roll. 314.  Nota; Wild, fer-
¢ jeant on evidence to a jury in Guzldball, yetterday, (where becaufe
“ the witnefles produced were Jews, Keeling chief juftice f{wore
¢ them upon the old teftament) defired the opinion of the court, if
“ this were any oath by the ftatute of 5 Eliz. that might be afligned

« for perjury; and per curiam, it is fo, and within the general words._

“ of facro-fanila evangelia ; {o of the common prayer book that hath
“ the epiftles and gofpels; contra by Windbam of a pfalm book
“ only.”

It v{as upon this I apprehend the court formed their opinion, and
not upon a confideration of their being brokers in foreign contracts
between merchant and merchant.

I fubmit it upon the whole paflage : Sir Matthew Huale does not
pofitively fay, that by the laws of England, a perfon who ewns not
the Chriftian religion, may be examined according to the form of his
own religion, but is only commending the municipal laws of other
kingdoms, and throws it out rather as a with, that the rule were to
prevail here, in cafes of neceflity, than as his opinion ; therefore the
utmoft which can be colleted from what he fays. is, that he thought
it a defect in our law.

But though his genius and knowledge were equal perhaps to any
one man of the profeflion; yet I hope I may be allowed to put in
the other fcale, the wifdom and experience of the great and eminent

H perfons,
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perfons, who for fo many ages before his time have adhered to the
form of an oath as a conftant and invariable rule.

Befides the prefent cannot be called a cafe of neceffity, becaufe
there are perfons in India, privy to all thefe tranfactions, who are un-
der no obje&ion, as to their capacity of taking an oath; but the
plaintiff knew very well, that natives of the fame country, ingaged
in the fame intereft, and the fame bufinefs with themfelves, were
much more inclinable to {wear for them.

I will mention but one thing more upon the firft head, to thew
your Lordthip, that nothing but the legiflature can difpenfe with the
common and ufual form of oaths; and that is the cafe of the quakers,
who had entertained a notion that all manner of oaths were un-

- lawful ; and there is {carce any error perhaps that hath a more plau-

fible colour from fcripture than this, which made the cafe of thofe

- who were feduced by it, the more pityable ; and yet, upon their re-

fufing to take the oath in courts of juftice, to ufe the words of the

" preamble to the ftatute of the 7 & 8 W7/l ch. 34. /. 1. for the relief

of quakers, They were frequently imprifoned, and their eflates [e-
queflred, by procefs of contempt iffuing out of fuch courts, to the ruin of
themfelves and families.

If the law of England, with regard to the form of an oath, was
fo ftri¢t, that the judges did not think themfelves juftified in admit-
ting the moft folemn affirmations and declarations of the quakers
inftead of the oath, though in favour of perfons who agreed in the
fubftantial and fundamental part of the chriftian religion with the
church of England, and who are in all refpe@s very ufeful and fer-

wviceable members of the commonwealth ; I hope your Lordthip will

fee no reafon to do it in this cafe, where the perfons are proved by
the plaintiff himfelf to be infidels and idolaters ; and whatever cere-
mony they may have in {wearing, it cannot be called a folemn and
religious one.

In the fecond place, I fhall endeavour to thew, that it would be
contrary to the rules of equity to admit this evidence.

And here I muft fubmit to the court, that in the admitting this
evidence, very great hardthips and inconveniences muft neceffarily
arife to the defendant, and that he is brought into this court upon
very unequal terms.

Should your Lord(hip admit the depofitions of thefe witnefles to be
read, the plaintiff would have one manifeft advantage over the defen-
dant; that notwithftanding his witnefles fhould affert the grofleft
falfhoods, and be guilty of the moft notorious perjury, yet the defen-
dants would be without remedy; for there is no indiGtment that
could be framed againft them, which could be fupported; for I ap-
prehend it to be a material ingredient in all indi®ments of this kind,
that zalo per fe facro evanglio voluntarie et corrupte commifit perfu-
rium; and that omitting thefe words would be a fatal error, and
quath the inditment.

.-If this. expreflion be neceffary in the indi@ment, thefe witnefles,
let them be ever {o guilty, muft go unpunithed; for I am afraid it

I will
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will not be fufficient to maintain the indi&tment, to fay, that fouching
the foot of the prieft with his right hand, woluntarie et corrupte com-
mifit perjurium.

Upon the commiffion, your Lordthip was pleafed to fay, that you
wondered as the dominions of Great Britain are {o large, and their
commerce {o extenfive, and as things of this kind muft have hap-
pened before, there thould be no method, as yet eftablithed on fuch
occafions.

Whatever prudential reafons there may be to introduce any new
rules in future cafes, we hope that as courts of equity govern them-
felves by the fame rule, with regard to admiffion of evidence, as the
courts of law; and that your Lordthip will be of opinion, that you can-
.not without overturning the law intirely, allow thefe depofitions to be
read ; and that nothing but an act of parliament can alter the prefent
form of {wearing,.

Mr. Attorney General for the plaintiff, by way of anfwer to the ?r Dudley Ri-
objection, ftated a few particular facts, i

1/}, That the mattets now in queftion, are matters of commerce
arifing in a foreign country, in a foreign juri{diction, between a Chri-
ftian and an Infidel.

2dly, That in this country the Gentou religion prevailed, and that
Calcutta was only a fatory within this country.

3dly, That the witnefles do believe in a deity.

4tbly, Not only that they believe in a deity, but that in f{wear-
ing they ufe an expreffion equivalent to ours. So belp me God.

s5thly, That {folemn oaths to atteft facs, is ufual amongft them.

6¢bly, That they underftand an oath in the fame manner we do.

7thly, That by the letters patent eftablithing a court at Calcutta,
there is all the reafon in the world to admit their evidence.

8zbly, In point of fa&t, Gentous are admitted as witnefles in the
«court of Calcutta.

9thly, That the manner made ufe of in the prefent caufe, is the
the moft {folemn and cuftomary.

1othly, That thefe witnefles are all of the Gentou religion.

He then {ubmitted it, Whether a perfon of {uch a religion, and an
infidel, may be admitted as a witnefs. He then made two propo-
{itions.

1/7, That the witnefs is capable of taking an oath as an infidel,
according to the opinion we have of oaths.

2dly, That there is nothing in our law that prevents him from be-
ing a witnefs.

An Infidel properly defined is a Deift, that does not believe the
Chriftian religion.

All that in point of nature and reafon is neceffary to qualify a per-
fon for {wearing, is the belief of a God, and an imprecation of the
-divine Being upon him if he {wears falfely.

This is the fenfe of all the civilized nations in the world, the
foundation of all treaties; nullum enim wvinculum ad aftringendam

Sidem
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Sfidem jurijurando majores arétius effe voluerint. Lib. tert. M. T. C.
de Offic. fec. 31.

The beft writers on Chriftian morality have gone fo far as to ad-
mit the oath to falfe gods. It is the fenfe of Grotius; fed et figuis per
Jalfos deos juraverit, obligabitur ; quia quanquam [fub falfis notis, generali
tamen complexione, numen intuetur : Ideogue Deus verus, fi pejeratum fit,
in fuam injuriam id factum interpretatur. Lib. 2. c. 13. {. 12.

Nothing is proper to the oath here, but fo belp me God, when it
comes to the corporal part; Iown it is fupra fanétum evangelium,
which is a mere ceremony and not effential.

I can go to a higher authority, the authority of the Jewith reli-
gion, and of the old patriarchs; and it will appear they conftantly
confidered the heathens capable of an oath. The inftance of Ifzac
and Abimelech {wearing to one another, Gengfis 26. ©. 31.-and in the
31t of Genefis v. §3. Facob {wears by the fear of his father Jfaac, and
accepted of Laban’s oath without hefitation, though he fwore by
falfe gods.

Confider now the circumftances and fituation of the Gentous with
refpect to the cath they have taken.

1ff, As to the form of the oath.

And then as the corporal parts.

As to the form of the words : It is the fame we make ufe of here;
for the interrogatory, Do you believe in the fupreme Being, &c. is read
over and interpreted to him, and he takes it in the fame fenfe other
people do, which will put an end to the whole objetion.

As to the corporal part: Where is the objection to it, at leaft it
thews great humility, and is in all refpects applicable to the kiffing of
the book, and equally fignificant, for both are no more than figns,
and not material to the oath.

The gentlemen, by their manner of arguing would make one be-
lieve, there is only one form of an oath.

Grotius in the fame chapter and book as before mentioned, and
toth fect. fays, Forma juris jurandi werbis differt, re convenit; hunc
enim fenfum babere debet, ut Deus invocetur, puta boc modo, Deus teflis

Sit, aut Deus fit vindex, que duo in idem recidunt.

Vid. Voet, upon the Dig. lib. 12. tit. 2. fec. 2.

A greater authority, our Saviour f{ays, in St. Matthew’s gofpel,
Who fwears by the temple, fwears by the God who inbabits it.

So that all terminates in a folemn appeal to the Deity, for the
truth of what he fays. .

There are feveral paflages in Livy, Polybius, and Grotius, which
fhew that oaths are totally arbitrary.

"The confequence muft be, that an Infidel is capable of an oath.

2dly, Whether there is any thing in the law of England that im-

ugns it ?
d It is laid down by lord Coke, that an infidel cannot be a witnefs,
and faid that his pofition is proved by all the cafes cited out of the
old authorities. :

It
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Tt may indeed be laid down: as a general rule, but therefore does it
follow, that there fhall be no exception? Does not our law fay, ex-
<ceptio proéaz‘ regulam ?

It is extremely proper there thould be fome general rules in relation
to evidence; but if exceptions were not allowed to them, it would be
better to demolifh all the general rules.

There is no general rule without exception that we know of but
this, that the beft evidence fhall be admitted which the nature of the
cafe will afford.

I will thew that rules as general as this are broke in upon for the
fake of allowing evidence.

There is no rule that feems more binding than that a man fhall not
be admitted an evidence in his own cafe, and yet the flatute of Hue
and Cry is an exception.

A man’s books are allowed to be evidence, or which is in fubftance
the fame, his fervant’s books, becaufe the nature of the cafe requires
it, as in the cafe of a brewer’s fervants.

Another general rule, that a wife cannot be a witnefs agamﬁ her
hufband, has been br oke in upon ia cafes of treafon.

Another exception to the general rule, that a man may be examined
without oath: The laft words of a dying man are given in evidence
in the cafe of murder; a child may be examined without oath ; Lord
Chief Fuftice Hale's Pleas of the Crown, 1 wol. p. 634 ; but, if capable
of confidering the obligation of an oath may be {worn.

This fufficiently fhews how much our law allows exceptions againft
oaths.

Lord Chief Juftice Lee interrupted the Attorney General, and faid,
it was determined at the O/d Bazly upon mature confideration, that a
child fthould not be admitted as an evidence without oath.

Lord Chief Baron Parker likewife faid, it was fo rul’d at King flon
affizes before Lord Raymond, where upon an indi@ment for a rape he
refufed the evidence of a child without oath.

Mr. Attorney General then proceeded. in his argument, and infitted
“that admitting 2 Jew to be {worn is an exception. from the general
rule: What is the definition of an infidel? 'Why, one who does not
believe in the Chriftian religion! Then a Jew is an infidel, for the
fenfe of evangelium has been perverted, and ought to be confined to
the New Teftament only; for it is ufed by our Saviour as good tidings,
in oppofition to the bondage the Jews then underwent, and was de~
livered to them firft.

We are taught there are but four evangelifls, and the prophets are
not fo, and yet the gentlemen of the other fide would introduce
many more. As to the paflages in Deuteronomy, it happens unfortu-
nately that the books of Mofes are no part of our religion, nor does the
law eftcem them fuch.

Are all the Jewith difpenfations confirmed by our law * No! this
was as much a mun1c1pal law to the Jews, as the municipal laws here
ta England, or the laws of Selan to Atkens, or of Lycurgus co Lacedee-

I mn,
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-mon, and therefore quite foreign, and nothing to do with the prefent

queftion.

He mentioned then what happened before a committee of privy
council the gth of December 1738, on a complaint againft General
Sabine. A Turk was brought there and offered as a witnefs, and to
be {worn upon the alcoran, and was {fworn accordingly.

So far this agrees exaltly with the prefent cafe ; but it may be faid,
this was not in a court of juftice, but rather a matter of ftate. In
that refpec there is fome difference, but it will not take away the ufe-
fulnefs of the precedent, to thew that a court or perfons may alter the
form of an oath.

This Indian witnefs has {worn by the very fame words that we do,
therefore your Lordthip will not prefume that he means any other God
than we do.

It is of the greateft moment, that we fhould have commerce and
correfpondence with all mankind ; trade requires it, policy requires it,
and in dealings of this kind it is of infinite confequence, there thould
not be a failure of juftice. It has been objected that we might have
other evidence.

But though we may have {lighter evidence, why fhould we be tied
down to this, and debarred of the prefent, which is much ftronger?
Gentous are the common brokers in this country, and the neceffity of
the cafe will work ftrongly for us.

There was a time when even Jews were not {worn, and no longer
fince than the sth of November 1732, there was a commiffion out of
the Exchequer in the caufe of Lopes and Nunes, in which there was a
diftin¢tion between the oath for Jews and Chriftians; for if Jews,
they were directed to be fworn fupra vetus Teffamentum only.

An objettion was likewife made, that this Judian would not be liable
to be punithed for perjury; to which it is anfwered, That if the
court thould be of opinion this is an cath which may be taken, of
confequence he is liable to be punifhed, if forfworn.

Another objection is, that Quakers could not be admitted as wit-
nefles till an exprefs act of parliament to empower them. The plain
anfwer is, that they would not take the oath at all, therefore their
folemn affirmation was not fufficient, becaufe it had not the effence of
an oath.

Upon the whole, as it is a cafe of neceffity, and we have fully in
proof from the return of the commiffioners, that they believe in the
Supreme Being, thefe witnefles ought to be admitted.

November the 10th 1744.

#* Mr. Solicitor General, of the fame fide with the Attorney Ge-
neral.

It is exprefsly certified by the commiffioners, that the oath pre--
fcribed to be taken by our law was read over to the plaintiff’s witne fas.

The objection is, That they have not made ufe of the corporal ce-
remony the kiffing of the evangelifts,

But
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But they have made ufe of another fymbol, the taking the prieft’s
foot with thelr right hand, becaufe this is the form and ceremony
moft binding in their own rehg;on and notwithftanding this, an ob-
jection has been taken to the reading of their evidence.

Firft, Becaufe they have not touched the evangelifts and are Pa-
gans, and therefore cannot be admitted.

Secondly, Suppofing they may be admitted as witneffes, yet under
the fanction of the oath thus certified, they ought not to be admitted
as witnefles.

In moft of the reafons the gentlemen have begged the queftion, and
have infifted that the admitting their evidence is contrary to law, and
they cannot be indited for perjury.

But if the admiffion is not contrary to law, then of courfe the
witneffes are liable to be indi&ed for perjury as well as a Jew, wko
may be mdi®ed tafo libro legis Mofaicee.

The flatute of the 5th of Elizabeth leaves this matter intirely open.

>Tis faid there is no one precedent or cafe of a Heathen f{worn
according to the ceremonies of his own religion, ever exifted before
in England in courts of juftice, proceeding according to the common
faw.

Pagans *have ‘been {worn in the court of admiralty, as Dr. Straban

and Dr. Andrews have informed me ; but they had no note of the cafe,
and had forgot the name of it.

No wonder that it has not exifted before, becaufe all our commerce
1s carried on by our going to them, inftead of their coming here.

The cafe of a Jew as a witnefs in a private caufe never exifted ’till
after the reftoration ; they went out of England the 18th of Edward
the 1ft, and did not return ’till Oliver Cromwell’s time.

The only authority of confequence cited, is a faying of Lord Coke’s,
Co. Litt. 6. b, That an infidel cannot be a fwzz‘mfc

This faying is not warranted by any authority, nor fupported by
any reafon ; and laftly contradifted by common experience. Lord
Coke meant Jews, as emphatically Infidels by fhutting their eyes againft
the light. He hardly ever mentions them without the appellation of
Infidel Jews, 2 Inft. 506, 507 and thus this noble King (meaning Ed-
ward the firf#) banifbed for ever thefe infidel ufurious Fews : Therefore
Lord Chief Juftice Hale was not miftaken ‘when he underftoed Lord
Chief Juftice Coke meant Jews for Infidels as well as others.

That all the law books when they mention an oath mean a Chriftian
oath, is no argument at all; Flera’s definition, magis licitum jurare per
Creatoremn quam Creaturam : Thisthews the oath was not quite fixed,
but like the oath {worn in the Roman empire after the eftablithment
of Chriftianity ; and Lord Goke’s faying an oath is an affirmation or
denyal by a Chriftian, is no wonder at all, for the laws of Englend
could fpeak only of the Chriftian ocath, becaufe they had no inter-
courfe with Pagans.

The arguments of the other fide therefore prove nothing; for does it
follow from hence that no witnefles can be examined in a cafe that
never {pecifically exifted before, or that an aCtion cannot be brought

in a cafe that never happened before ?
Reafon,



32

Alien.

Reafon, ftated to be the firft ground of all laws, by the auther of
the book called Doétor and Student, general principles muft determine
the cafe; therefore the only queftion is, whether upon principles of
reafon, juftice, and convenience, this witnefs ought to be admitted,
Upon this occafion I fhall lay down two propofitions :

Firft, That by the pra&tice of England, and of all the nations in the
world that are Chrifhians, perfons, though not of the Chriftian per-
fuafion, may be admitted as witnefles, and fworn according to their
own form.

Secondly, 'That the cafe of a Pagan is within this reafoning, and
authority.

Cafes of law depend upon occafions which give rife to them.

Where the commerce and intercourfe is moft frequently with the
Pagans, the inftances to be fure will moft frequently arife.

After the Roman emperors were converts, Chriftians, as well as thofe
who continued Pagans, fwore according to their fancy, without any
particular form.  Selden, tom. 2. f. 1467, < Mittimus bic, principibus
““ Chriftianis, ut ex bifforiis [atis obviis liquet, folennia fuiffe et peculia-
“ ria juramenta, ut per vultum [anfti Lucae, per pedem Chrifti, per
 fanctum bunc <vel illum, ejufmodi alia nimis crebra : Inolevit wvero
“ fandem, ut quemadmodum Pagani facris ac myfteriis aliquo fuis aut
“ tallis aut prefentibus jurari folebant, ita folenniora Chriftianorum
 juramenta fierent, aut taltis facrofanétis evangeliis, aut infpectis,
“ aut in eorum prafentia manu ad pectus amota, [fublata aut protenfa ;
““ atqui is corporaliter feu perfonaliter juramentum preaftari ditum eft,
“ ut ab juramentis per epifiolam, aut in feriptis folummode prefiitis
“ diftingueretur, inde in vulgi paffim ore.”  Upon my corporal oath.

So that by this paflage out of Selden it appears, the corporal part
which prevails now all over Chriftendom, was taken from the Pagans,
and by degrees under the Greek Roman emperors, it came to be efta-
blithed, that this ceremony fhould be ufed.

The opinion of the Greek Roman emperors, as to the oaths of pet-
fons of other perfuafions, is mentioned by Selden, tom. 2. p. 1468. to
be as follows : ““ Alience autem perfuafionis bomines per id quod wencron-
 tur illi, et juxta modum quo venerantur, adiurari confueverunt.’
And in p. 1469 Selden gives a longaccount of a particular ceremony in
{wearing @ few in courts of juftice; and before the 18th of Edward
the Firft, the perfon adminiftring an oath to a Jew, faid, If you don’t
{peak the truth, wveniant fuper caput tuum omnia peccata tua, & paren-
tum tuoruin, et omnes maledictiones qua in lege Mofaicd et prophetarum
inferipte funt femper tecum maneant.”” To which he anfwer’d, Amen.

In Spain the Turks pofiefled the greateft part of the kingdom, till
the time of Ferdinand the Catholic; what did they then chio, when
Chriftians and Turks had controverfy together ? Why, according to
Selden, tom. 2. 1470. the form of the oath was in Spani/b to fwear as
he hoped to be faved by the contents of the alcoran, and fays he
““ Peena autem Mauro perjuro inflicta eft, non minus quan C/Jrz'f'z‘z'ana’
licet pro Jocoruin et feculorum difirimine difpar.” ’

2 Thus
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Thus it ftands upon the authorities of Chriftian countries, where
fuch queftions have arifen ; but as I faid before, the queftion did not
arife here till after the reftoration. Was it then determined that a
perfon not a Chriftian fhould not be {worn? No! the firft time it
exifted, the court determined that he fhould be fworn according to his
own principles.

No cafe of a Turk {worn upon the alcoran in England but that be-
fore the council, who were of opinion, greatly aflifted and greatly at-
tended, that he might be fworn upon the alcoran.

Here is a material circumftance in this cafe, a court ereCted in
Calcutta, by the authority of the crown of England, where Indians are
{worn according to the moft folemn part of their own religion.

All occafions do not arife at once ; now a particular fpecies of In-
dians appears; hereafter another {pecies of Indians may arife; a ftatute
very feldom can take in all cafes, therefore the common law, that
works itfelf pure by rules drawn from the fountain of juftice, is for
this reafon fuperior to an a&t of parliament.

The oldeft books of all countries mention the folemnity of an oath,
as a fecurity for a perfon’s {peaking the truth; they can do no more
than lay him under the moft facred and binding obligations; they all
call it appealing to God for the truth, and deprecating his vengeance
as they {peak truth,

There is not a book upon the general law of nature and nations, but
admits that Chriftians may allow perfons to {wear fer Dominum et
per falfos Deos. 1t is fo laid down in the Drecetals, in Grotius, and
in Puffendorf, who in his 4th book, 4th {e&. and 122d page, faith,
¢ That part of the form in oaths under which God is invoked as a
“ witnefs, or as an avenger, is to be accommodated to the religious

perfuafion which the fwearer entertains of God; it being vain
and Infignificant to compel a2 man to {wear by a God whom he
doth not believe, and therefore doth not reverence; and no one
thinks himfelf bound to the Divine Majefty in any other words, or
under any other titles, than what are agreeable to the doltrines of
his own religion, which in his judgment is the only true way of
worthip : And hence likewife it is, that he who {wears by falfe
Gods, yet fuch as were by him accounted true, ftands obliged, and
if he deceives, is really guilty of perjury, becaufe whatever his
peculiar notions are, he certainly had fome fenfe of the Deity be-
fore his eyes, and therefore by wilfully forfwearing himfelf, he
violated, as far as he was able, that awe and reverence he owed
to Almighty God; yet when a perfon, requiring an oath from
another, accepts it under a form agreeable to that worfhip which
the {wearer holds true, and he himfclf holds for falfe, he cannot
in the leaft be faid hereby to approve of that worthip.”

The oath muft be always underftood according to the belief of the
perfon who takes it ; not only Chriftian writers now, but before
Chriftianity, the world was divided into a vaft variety of opinions,
and yet every man was admitted to {peak according to his own belief,
Dig. lib. 12. ¢. 2. [0 5.  Omni enim ommino licitum jusjurandum,

per
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“ per quod quis fibi jurari, idomeum eff, et fi-ex eo fuerit juratum,
« pratori id tuebitur : Divus pius jurejurando, quod proprid_fuperfii-
< tione juratum eft, flandum refcripfit, dato jurejurando, non alud que-
“ ritur, quam an juratum fit : remiffa queflione, an debeatur, quafi [a-
“ tis probatum fit jurejurands.” Lord Stairs’s Inflitute 694.

I do not find any authority has been produced from any other
country, that fuch oath ought not to be admitted: The reafon why
lord chief juftice Eyre would not fuffer the Indian a worthipper of
the fun to be {worn upon the evangelifts was, becaufe he did not
believe in Chriftianity; but if he cannot be fworn at all, manifeft
injuftice, and manifeft inconvenience muft follow.

Heathens bought the goods, heathens fent them, heathens knew
the price, heathens kept the account, Would it do honour then to
the Chriftian religion, to fay, that you cannot fwear according to
our oath, and therefore you fhall not be fworn atall? What muft
the heathen courts think of our proceedings? Will it not deftroy all
faith and confidence between the contralting parties? Is the cafe
of the Turk or Jew f{wearing according to their religion, different
from the Indians {wearing according to his? The objeion is ftronger
againft the Turk, becaufe he fwears upon the Alcoran, which we
think an impofture ; but the Indians here fwear by one fupreme
God, without appealing to any particular book or authority in their
religion.

It is faid a heathen is not to be believed.

Is it not known that all the heathens believe in a God? I will re-
fer them to Tully in his Tufculan difputations, %é. 1. fec. 13. * Porro
“ frmiffimum bos afferri wvidetur, cur Deos effe credamus, quod nulla
< gens tam fera, nemo ommium tam fit immanis, cujus menten nen
“ tmbucrit deorum opinio.”” No country can {ubfift a twelvemonth
where an oath is not thought binding, for the want of it muft ne-
ceffarily diffolve {ociety.

~ 2dly, Tt is objeCted, that fuppofing they may be admitted as wit-
neffes, yet under the fanction of the oath thus certified, they ought
not to be admitted, for that the form is ridiculous, and their notions
of religion not certified by the commiffioners,

But the oath they have taken fhews it; for the commiffioners have
certified that they have fworn by -one God, and alfo proves that they
think themfelves under the tye of an ocath.

Lcok into books of travels, and you will find that heathens, efpe-
cially Gentous, believe in one God the creator of the world, though
they may have fubordinate deities, as the papifts who worfhip faints,
Relig. Cerem. wol. 3, 380, 281, 308.

No doubt but they all have a notion of a God, according to Tully :
But to ufe a greater authority than Tulh, They are a law unto

¢ themfelves, which thew the work of the law written in their
“ hearts, their confciences alfo bearing witnefs, and their thoughts
“ the mean while accufing or elfe excufing one another.,” St Paul's
epiftle to the Romans, 2 ch. 14th & 1 5th verfes.

The corporal ceremony is a mere matter of form, and not of the

effence of an oath: Du Frefue’s gloflary fays, that monks fwore by
kiffing
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kiffing the feet of the abbot, nay the abbots fwore by their word
only, from whence the expreffion i verbum facerdotis; and I cite this
to fhew, that as it has varied fo much, itisall form.

Lord chief juftice Lee defired he would anfwer the objection as
to the form of indiGtments of perjury upon the holy evangelifts
which are neceffary words.

Mr. Solicitor general. There is no inftance of a Jew’s being
indicted for perjury. |

Lord chief juftice Lee. I have tried a Jew myfelf upon an indi&-
ment of perjury.

Mr. Soficitor general infifted, That the indi@ment would not be
swrong againft a Jew, if it was zaéfo libro legis Mofaice. No prece-
dents but what are of indi&ments againft Chriftians for perjury be-
fore the reftoration; and fince that time it is incumbent on the
other fide to fhew, that it has been held to be ill, when the indi&-
ment againft a Jew fays, that he was fworn on the Pentateuch.

Mr. Clarke of the {ame fide.

That religion ex 27 fermini means the belief of the exiftence of
the Deity. .

To fhew further the neceffity of admitting this evidence even
with regard to intercourfes between Chriftian countries themfelves,
wid. Voet’s Commentary on the Pandett. 602. Sine evangelii taftu, &e.
If this oath cannot be adminiftred, becaufe not upon the evangelifts,
the fame obje@ion will hold as te a Dutchman, who does not {wear as
we do on the New Teftament.

As to the opinions of the commentators on the civil law, wide
Sacumb. 4 fec. c. 4. t. 2. Mefingius 6 Cent. Obf. 20, p. 30I.

There was a time when fwearing on the holy evangelifts was net
the prattice here; forwhen St. Auflin introduced the Chriftian reli-
gion, the inhabitants were tenacious of their ewn cuftoms, and there-
fore he indulged them.

There were not abave twelve Jews in the kingdom before the re-
ftoration. ~ And they deputed one of the principal perfons amongift
them, in Qliver Cromwell’s time, to came over hither, in order to
find out, Whether Qliver was the Meffiah -or not ?

In Maddox’s hiftary of the exchequer, in his chapter relating to
the Jews, p. 166, 167, & 174 ; there are the following paffages,
<< Benediftus frater Aaromis Fudwi Lincolnie debet xx. marcas, pro
“ babenda juratione fecundum confuetudinein Fudzorum, ad convincen-
“ dum fi Urfellus Fudwus Lincolnie fit falfonarius, tal widelicet
““ juratione quali alii Judeei falfmarti convinct folebant.” Mag. Rot.
5. Joh. Rot..9. a. Linc.

“ Yydei Anglice debent centum libras, ut fudei retentores, latrones,
“ et eorum receptatores, per inquifitionem factam per [acramentum le-
“ galium Chriftianorum wel fudaorum, vel alio modo de predicta ma-
““ licia conviéliy a regno ejiciantur irredituri ; ficut continetur in ori-
“ nali,> Mag. Rot. 22 H, 3. Londonia & Midd.

I St
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Si Fudeus ab aliquo appellatus fuerit fine tefle, de illo appellatu erit
quietus [olo [acramento fuo [uper librum fuum; et de- appellatu illarum
rerum que ad coronam noffram pertinent, frmiliter quietus erit folo fa-
cramento fuo fuper rotulum fuum. Rot. Cart. 2 Joh. N. 49. Titulo
Carta Judzorum Anglie.

Lord Coke in the 7th rept. Calvin’s cafe 17, faith, ¢ All infidels
“ are in law perpetui inimici ; for between them, as with the devils,
« whofe fubjedts they be, and the Chriftian, there is perpetual hof-
“« tility, &c.”” But he meant perpetual enemies in a {piritual fenfe,
and quotes a paflage in fcripture to that purpofe. What concord bath
Chrift with Belial2 or what part bath be that believeth with an infi-
del2 2 Cor. 6. 15.

As to the objeétion that lord Coke fays, no oath can be altered
but by act of parliament, it relates to fome particular officers of the
crown. And as to the civil confequence of punifhment for perjury,
lord Coke in his third inft. 164 on perjury, fays, that with refpect to
a perfon’s being charged with a breach of oath, the queftion is,
Whether it was lawfully adminiftred.

Then if the oath adminiftred here is agreeable to the genius of the
laws of England, will they not be liable to punithment for a breach
of it; for I would fubmit it, Whether the crime may not be ftated
{pecially, and recite the ceremony of the witnefs’s taking the oath,
provided it cannot be laid in the ufual common form?

Mr. Chute's reply, who was the leading counfel for the defendant
Barker.—Nevember the 12th 1744.

As to the reafons urged from neceffity, and inforced from what
the law does in fimilar cafes, it is not put in iffue, nor proved that
there is a neceflity for having thefe witneffes. It is not faid by the
counfel for the plaintiff, that there is no other way of carrying on
bufinefs in the Eaff Indies, without thofe perfons, nor is it even pre-
tended in the bill itfelf; if there is no fuch neceffity, the argument
from thence can have no weight in this cafe; and I hope this is an-
{fwer to what has been called neceflity and a failure of juftice, if
thefe witnefles fhould not be admitted.

The act of 2 Geo. 2. ¢, 21. in the cafe of murder, where the
ftroke was at fea, and death at land, or wice verfd, is to take
effect only iz futuro; fo that if a murder of this fort had been
committed by a perfon before, here was certainly a failure of juf-
tice; and yet the legiflature would not by a law, ex poft fatlo, in-
clude fuch perfon in this a&.

I fay this with regard only to the particularity of the perfons
concerned as witnefles.  As to the principal queftion, it is endea-
. voured to be fupported by the other fide, by principles of reafon

by authority of fcripture, and by rules of the civil law. ’

The cafes from {cripture are not fimilar, and arguments @ pari.

To fay it is natural to have a religion, and to believe a God, I
think fo in fome meafure; but yet it is otherwife in experien::e,

Plalm 115. ver. 4th and 8th,  Their idols are Silver and gold, even
4 “ the
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¢ the works of mens bands they that make thein are like unto them,
““ and [o are all fuch as put their truft in them.

As to the oath of Abrabam and Abimelech, there was not then any
fet form exifting, nor was it an oath to be taken in a court cf judica-
tare, Laban’s oath to facob was of the fame kind, and Facob ac-
cepted it, as thinking it better than no cath at all.

This therefore is far from convincing, that every religion does reft
in the belief of a God and all his attributes, for it would be proving
too much, vzz. that there never was a falfe religion in the world.

Next, as to the fort of religion now before the court, nothing is
more certain than that the witneffes are Gentous, and though the
commiffioners need not have certified all the tenor of their religion,
yet they fhould have certified it, fo far as their religion was concerned
in taking an oath; and as to their notions of a Deity’s being a re-
warder of good, and an avenger of evil, vid. Maffeus’s Hiff. Fudeor
lib. 1. fol. 36.

As to the authorities from the civil law, Grotius, Puffendorf, &e.
they are not authorities to conclude upon the common law, for the
civil Jaw is not received as the rule of property here, much lefs as to
the rule with regard to our criminal law. The civilians hold different
rules of property from us, and differ in nothing more than in ad-
mitting evidence, for they reject biffriones, &c. and whole tribes of
people.  Much the gréateft part of the civil law is only opinions and
fayings of great men, but the fayings of the ]udges in our law are of
much greatcr wewht becaufe they are faymgs when the caufe was
judicially before them.

The Lord Chief Juftice Hale fays, Oaths of Heathens have been
admitted.in the municipal laws of other kingdoms. How far foever
this great man may differ from Lord Coke, he rather {peaks of {pecial
laws for allowing Heathens to fwear according to their own form;
but thefe fpecial laws have not yet been made here, and the paffage
of Lord Hale is no more than a wifh, and not an opinion,

It is material that nothing is certified in this cafe as to the witnefles
opinion of our oath, or that the witnefles did repeat the oath, or ufed
any words at all; but it feems that they immediately had recourfe to
their own ceremony. It is faid here were the words fo belp me God,
but thefe witnefles do not appear to have faid any thing, and yet care
is taken that the Quakers fhould repeat.

Where would have been the harm if they had fignified their affent
to our oath ? It would certainly have been more {atisfactory ; it does
not appear that the Gentous believe a God of the univerfe, and Lord
Houle thinks it neceffary they fhould believe Deuin Creatorem.

* 'The moft material queftion is, whether thefe witnefles are admit-
table by the laws of England ?

I muft own that the authorities are few, but I hope there is no ex-
ception to be fhewn of the other fide, and where it is a general rule, it
comes rather of the other fide to thew it has been varied.

No one of the inftances Mr. Attorney general put of exceptions to
the general rules, but where the witnefles were grimd facie admittable.

L The
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The ftatute of Hue and Cry wa¥ made, that perfons might pafs and
repafs fafely in the kingdom. Robberies are committed oftner upon
fingle perfons than more, and there is in moft inftances no other
method of proving the robbery but by admitting the evidence of the
perfon robbed ; therefore Judges were inclined to let in this evidence
upon neceflity, It is not certain what the rule would be, in the
opinion -of Judges, if a third perfon was by. S

Lord Chancellor: This evidence might be allowed notwithftanding,
Jor a third perfon or fervant might be at a diftance, and not know the
Jact of the robbery fo well as the perfon robbed.

Mr. Chute: The next inflance is, as fo letting in a tradefman’s books
kept by bis fervant ; but there the oath of a living perfon is to atteft
them.—The next, of @ wife in cafes of treafon ; but here is no autho-
rity cited, but it is {uid to be an opinion of Lord Chief Juftice Hale.—
The next inftance brought is, That the fayings of dying men may be
given in evidence. 'This is no more than giving evidence of a nun-
cupative will, and not fo much words as evidence of circumftances.
A man, as he is juft leaving the world, may be fuppofed to have a
greater regard to truth; but on a trial for murder this kind of evidence
will not alter the fenfe of the court, if it thould appear the deceafed

~was killed fairly : In Major Onely’s cafe it was mentioned by the

fpecial verdict, that the dying man faid he was killed after the manner
«of fwordfmen ; but this had not weight enough to over-rule ftronger
-evidence. ,

It is faid that in matters of cuffom and tradition, kear—fay evidence is
«admitted 5 and rightly fo, for how can tradition be conveyed but from
man to man through a fuite of ages?

The cafs of the rape of a child, and her evidence being admitted witlcut
oath, was denied by Lord Chief Juftice Zee, and Lord Chief Baron
Parker to be law, and therefore I thall not trouble you on that head.

A great deal of ftrefs has been laid on Lord Coke’s putting Jews ona
Foot with Infidels ; in other places Lord Coke calls him an Infidel Feae,
therefore deferibes him fecundum quid, and not generally as an Infidel.

As to the authority from Maddox’s hiftory of the Exchequer, he
determines generally that they thould be fworn and by their own book,
but it is not by force of a charter that they are fworn.

Afzer the reftoration, when the Jews came over in great numbers,
they were admitted to be fworn; and this was doing no more than
«declaring what was the ancient law,

"The Jews were once the peopls of God; ereat and atrocious crimes
were forgiven thems they hud certainly the promife of Scripture
largely given them, and the evangelium is equally applicable to the
Jjews as to the Chriftians—for the good tidings is not confined to the
New Teftament, the fame being told fo early as juft after the fall;
Genefis the 3d and 15th. And Twill pur eniity between thee and the
woman, and between thy feed and ber Jeed 5 it fhall bruife thy bead, and
thou fhalt bruife bis beel.

As to the form of indi@ments, they ought to be adhered to; if

- . 4
there was nothing but confcience to awe a perfon in taking an oath, 1

1 am
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am afraid, from the depravity of marﬂcind, it would not be fo binding,
for it is the apprehenfion of temporal punithment which in a great
meafure prevails upon perfons to fpeak the truth.

There is no authority to thew that indiGments have run otherwife
than on the holy evangelifts, and faid in Ha/l’s cafe, that the Chriftian
religion is part of the law of England.

If there is a poffibility that the Jews may be reconciled to the New

Teftament, it ought to have weight; and an ingenious author, the
‘Charterhoufe Burnet, imagines they will ; and as they believe a part of
the Holy Scriptures, it muft give them a fuperior credit to perfons
who do not believe at all in the fame manner with us.

Suppofe a Chriftian fhould turn apoftate to the Gentou religion,
-and fhould fay, I am not liable to be indi¢ted? How muft he be
convicted of perjury, any more than a perfon who is a2 Gentou from
his birth 2 This might be attended with bad confequences, becaufe
perfons ‘of this temper of mind, who are guarded againft corporal
punifhment, will truft futurity as to eternal puni(hments.

As to the objection of our bringing a crofs bill, and that we have
thereby admitted the defendants capable of putting in an anfwer,
it will of courfe fall to the ground, as we do not make any ufe either
of our crofs bill or their anfwers.

As to the admitting the Mahometan as a witnefs ‘before the com-
mittee of the council, it was done without debate upon it; for Sabine’s
counfel, who had a right to make the objection, were fatisfied of the
truth and juftice of Sabine’s caufe, and therefore it pafled without op-
pofition ; but as the Judges fit there rather as advifers than in any
other light, it wants the form of an authority.

Mr. Solicitor General mentioned a cafe which he had from Dr,
Straban and Dr. Andrews, where a Heathen was admitted as a wit-
nefs, but the name is not {o much as known. Dr. Audley and Dr.
Simpfon have informed me, there wasa cafe before the commons in a
{uit for a divorce, where a black was rejeéted as a witnefs, becaufe not
of the Chriftian religion.

As to the charter, nothing is faid there, but that a folemn oath thall
‘be given. A charter may be granted which may affeét a place out of
the kingdom totally, -and yet may not-infringe the general rule here
‘with regard to fwvearing.

Like the common cafe of a Pie-pouder-court, which is a fummary
way of doing juftice during the f.ir, and is reftrained to that particular
time, but you cannot follow 1t afterwards.

That cn act of parliament is neceflary to difpenfe with the form of
an oath, appears from the 1oth of the late King in relation to the
Jews, this act being made to difpenfe ‘with their {wearing upon the
faith of a Chriftian. ‘

Therefore, if it fhould be thought proper for reafons of ftate, and for
the fike of trade, to receive {uch evidence for the future, let it be done
by the legiflature, and notadmitted againft an infant, where the plain-
«iff acquiefced for 4 years, till the perfon tranfacting with him was
dead. .

Lerd
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Ford Chancellor :- My Lord Chief Juftice, Lord Chief Baron, anFi
myfelf are of opinion, the caufe f.houlc.i ftand over till next term, that it
may be properly confidered, this being a point of the utmo’ con-
fequence ; and in the mean time let 2 fearch be made in the crown
office for precedents of indictments of perjury, to fee whether in the
indiGtment of a Jew it has been laid 7aéfo libro legis Mofaice, ot whe-
ther there is'any thing particular in the form with regard <o the in-
dictments of Jews ; and as cafes have been mentioned in the Admi-
ralty (which is a court where fuch cafes are moft likely to happen)
of Heathens being admitted to. fwear in their own form, I fhould be

glad to have inquiry made in that court likewife.
February the 23d 1744.

This caufe came on for judgment upon the point above mentioned.

Lord Chief Baron : The counfel for the defendant, in fupport of
their objection to the plaintifi’s evidence, cited 1 Infl. 16. and 4 Infh.
279. to thew, That an Alien Infidel can be no witnefs. '

If my Lord Coke had by an Infidel meant, a prefeffed Atheift, 1 (hould
have been of opinion that he could not be a witnefs.

I fhall thew that perfons who profefs the Gentou religion believe a
God to be the Creator of the worid. The generality of mankind
believe a God.  Tully, in his Tufc. Difput. lib. 1. [. 13. fays, * Quod
““ nulla Gens tam fera, nemo omnium tam fit immanis, cujus mentem non
 imbuerit Deorum opinioy” and exprefles himfelf to the fame effect
in his treatife de Natura Deorum. ,. :

As to the Gentou religion, vid. Relig. Cerem, vol. 3. p. 257, 277,
381. and Tournefort’s Voyages, p. 39, 259. from which it will ap-
pear from the beft teftimonies, that perfons of this religion do believe
in God as the Creator and Governor of the world.

The defendant’s counfel cited 2 Keble 314. to thew that the Old
‘Teftament is the Gofpel as well as the New, on one of which the law
requires the oath thould be adminiftred. '

* To this I anfwer, that the ritual or ceremonial part of the Mofaic
law is not binding, but the moral is, upon Chriftians; therefore I think
the Old Teftament cannot be called the Gofpel. ,

As my Lord Hale's reafon will be the bafis of the advice I fhall
give your Lordthip, I fhall read the paffage, and endeavour to com-
ment upon it. H. P.C. 2wol. 279.

It h2s been faid by the defendant’s counfel, that Lord Hale mif-
underftood Lord Coke ; in anfwer to this, confider the 3d Inf. 163,
and you will find Lord Hale’s confequence is very well founded.

Lord Hale fays, “ I take it that although the regular oath, &c. is
* tactis facrofaniis Dei evangeliis, &c. yef in cafes of neceffity, as
“ i foreign contraéls, Sc. the teftimony of a Few, talto libro legis
* Mofaice, 7s not to be rejected.” '

‘The books, cited by the defendant’s counfel, to thew jurors or
witnefles muft be {worn upon the Gofpel, were Braéon, Briton,
Fleto, &e.  Tihoeflz authors prove no more than that the oaths are

4 adapted
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adapted to the natives of the kingdom: But by Mad/ox s hiftory of
the Exchequer, 166, and Wilkins’s Saxon Laws, 348. it appears that
“Jews were alfo fworn ; and in the latter author we find fomething very
particular ; a wvenire facms is mentioned to have iflued to fex legales
“bomines, & [ex legales Fudeos.
A doubt arofe after the reftoration in what manner a Jew fhould be
“fworn in putting in an anfwer. Upon a motion, Lord Keeper North
ordered he thould be {worn upon the Pentateuch, and that the plain-
tiff’s clerk fhould be prefent to fee him {worn. Arnon. 1 Vern. 263.
wid. alfo Francias’s Trial in the State Trials. *Tis likewife the con=
ftant courfe in trials at bar and #4f; prius, and which is flill ftronger,
“there is an act of parliament to inforce it.
~ This overturns Lord Coke’s opinion fo far as Jews are concerned, and
eftablithes Lord Hale'’s.

The next paflage in Lord Hale relates to the fpecial laws in szzm
"Yea the oaths of idolatrous infidels have been admitted in the municipal
lows of many kingdoms, efpecially fi juraverit per verum Deum Creato-
rem, and [pecial laws are inflituted in Spain touching the form of the
oatbs of infidels.
 Confider now whether there is not fuch a neceffity here as is fuffi-
cient to render this evidence admiffible.

An objéction is made that the plaintiff ought to have thewn he could
not have the evidence of Chriftians.-

To this I anfwer, that repugnant to natural juftice, in the ftatute of
Hue and Cry, the robbed is admitted to be a witnefs of the robbery,
as a moral or prefumed neceflity is fufficient : And that it fhall be
taken for granted there was the fame neceffity in the prefent cafe, as
nothing is ftated to the contrary. Befides, it appears that the plamtlf
did commence a fuit in Calcutta, and obtained a decree there, and
“what is very material, Barker hlmfe]f the father of the defendant
“in that fuit in the mayor’s court, infifted that Omychund thould be
afked whether he was of the Gentou religion, and that he thould be
{worn according to his own notion of an oath which was done accord-~

ingly. ‘This certainly bound Barker, and of courfe his reprefentative.
Vide 2 Rolls Rep. 346. 1 Salk. 2873.

In thort, I do not fee what thould hinder admlttmg them as wit- Heathens ad-

" nefles. They are admitted by the civil law—by the law of nations—

mitted as wit-
neiles by the

- by the common confent of mankind. (He then cited all the cafes ¢ civil law, by
mentioned by plaintiff’s counfel, and Lord Sfair’s Intitute, to fhew the law of na-

. what the law of Scotland was in this particular.)

- tions, and by
the common

But it is objected, that thefe witnefles do not {wear by the true God, confent of -
“and for this purpofe, the defendant’s counfel cited Deuteronomy 6. 173 mankind.

and 14 verf. Thou fhalt fear the Lord thy God, and ferve bim, and

" fhalt fwear by bis name. Ye fball not go after other Gods, of the Gods
of the people which are round about.

Of the other fide, Facob upon his covenant with Laézm fwore by
the fear of his faz‘ber ffaac, Gen. 31. v..53

My anfwer 15, This is not true in fa&, for © they do fwear by thc

true Gdd the Creator of the world.
M Lord
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Lord Hale fays, a provifion by the laws of Spain for Moors, and
vaths particularly adapted to the religion of the Mahometans: But here
the oaths takeri by thefe witneffes, is the conftant oath, and tagkcn
in their own manner exaly.

Aewaem- Lord Hale makes a queftion, Wbez‘éerua_ Turk o a Few may 5}
pesent witnfs admitted to give evidence upon murder. 1 will not give a precife opi-
:”;;;o:fa _‘nipn,b‘l}t f[ think @ Few a very competent witnefs to prove a
murder.
* Next as to the form of the oath.

I am very far from faying that this is fo folemn and fignificant
as oursis. )

The feripture has upon this occafion been cited, and I will there-
fore mention the opinion of a very great divine, T7//otfon in his.affize
fermon, 1 vol. fo." 194. The form of an ocath is woluntary taken wup
and inflituted by. men.

In the cafe of Dutton v. Colt, 1 Sid. 6. Doltor Owen vice chan-
cellor of Oxford being a witnefs for the plaintiff, refufed to be fworn
in the ufual manner, by laying his right hand upon the book, and
by kiffing it afterwards; * but he cauled the book to be held open
*¢ before him, and he lifted up his right hand : The jury upon this
¢ prayed the opinion of the court, if they ought to think this tefti-
“ mony as flrong as the teftimony of another witnefs; and Glz
« chicfy juftice told them, that in his judgment he had taken as
‘ ftrong an oath as any other witnefs, but faid, if he was to be {worn
“ himfelf, he would lay his right hand upon the book.”

By the policy 'That forms are various, Vid. Selden, T. 2. 1467. and Poet’s Pand.
:’rfi::‘ coun- Chriftians were fworn fometimes without laying their bands upon the
ought obe  gofpel, by lifting up their hands to heaven: Jews were fworn firft
adminifired with rites and ceremonies, afterwards without any. It is plain that
:2{%?;2":; % by the policy of all countries, oaths are to be adminiftred to all per-
their own opi- ons according to their own opinion, and as it moft affeés their con-
mion, and Isy- fcience, and laying the hand was originally borrowed from the Pagans.
:)“r%g;::“l;,a;or. It is faid by defendant’s counfel, that no new oath can be impofed
rowed from without an act of parliament, and for this purpofe feveral cafes
the Pagans.  cited, -

My anfwer is, This is no new oath.

It ‘was objected, that they ought not to be admitted as witneffes
from the perpetual enmity between Heathens and Chriftians, upon
tIl;e%uthority'of Calvin’s cafe, 7 Rp. 17. and the flatute of the 21

bt Tatke This is to be underftood of fpiritual difcord only: Sir Edward
and Infidets - Lo#ttleton lord keeper, in his readings upon the ftatute of the 27 Edw.
are perpersi 3. has fentiments there worthy of a great Chriftian writer : ¢ Turks
i’lll::’:‘::‘fgr:l;gt :: and Infidels, faith he, are not perperui inimici, nor is ther¢ g par-
to beadmitted *° ticular enmity between them and us: bpt this is a commeon er-
witnefleshere, ““ ror founded upon a groundlefs opinion of juftice Brooke; for
15 8 common ' pa ;- PR - - J

error founded on 8 groundlefs opinion of juftice Brooke,

# though
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¢ though-there be a difference between our religiont and theirs, that
%¢ does not coblige us -to be enemies to their perfons: They are the
¢ creatures of God, and of the fame kind as we are; and it would be
¢ a{in in us to hurt their perfons.” Sw/. 46. N

In Wellsv., Williams, 1 L. Raym. 282. The court faid, ¢ That The fieceffity
*¢ the .neceffity of trade has mollified the too tigorous rules of the of tlf?ge has
“ old law, in .their reftraint and difcouragement of aliens: A Jew o lr'igfl,;ﬁ:
“ may fue at this day, but heretofore he cotild not; for then they rules of the
“ were looked upon as enemies; but now commerce has taught the :’ﬁ‘:i:a:;'h::m
¢ world more humanity ; and therefore held that an alien eénemy, of sliens.

“ commorant here by licence of the King; and under his protection; 4 few may

“ may maintain debt upon a bond; though he did not come with fafe bring an ac-

cc e} ; pion now, tho
condu&.” . . beld atheraife

It was .objected by the defendant’s counfel, that this is a novelty, prmers.
and what has never been done; ought not'to be done.

The law of England is not eonfined to partieular cafes, but is much The law of
more governed by reafon, than by any one cafe whatever. The true fg’fﬁ’ﬁﬁ ot
rule is laid down by lord Paughan, fol. 37, 38, ¢ Where the law, sarticular ca-
“ faith he, is known and clear, tho’ it be unequitable and inconve- fes, bat go-
“ nient, the judges muft determine as the law is, without regarding‘;;':’::f;?f"e
« the unequitablenefs or inconveniency : Thofe defe@s; if they hap- than any one
pen in the law, can only be remedied by parliament ; but where cfe whatfo-
the law is doubtful, and not clear; the judges ought to interpret ©'™"
the law to be, as is moft confonant to equity; and leaft inconve-
r.zat”

As to the cafe of Lee v. Lee, before the court of delegates 1692:
"Lhey gave no opinion whether the withefles were adimittable or not?

"The counfel for the defendant mentioned a note of a cafe taken by
Mr. Bunbury in the court of exchequer, in a caufe betiveen the Eq
India company and admiral Matthews, < Where Oringee a black be=
¢ ing offered as a witnefs there; faid he looked tpon Fefis Chriff as
““ a good man, and upon fending to the king’s bench for their opi-

‘¢ nion, they thought he could not be adiitted, becaufe he did not
¥ believe in Jefus Chrift.’” ,

This was a note of a cafe taken fometitne after the caufe was
heard, upon memory only, which at a diftance of time is very
treacherous, but I think the reafon a very bad one; for the fame
would exclude Jews. }

Another objection is, That the witnefles ate not liable to a profe=
cution for perjury. _ ‘ ’

This is not true in fa&, but fuppofing it was; yet this is not the . . ..

. ; L e efe wit-

only cafe where witneffes cannot be profecuted, for thére is no poffi- nefres were

- bility of profecuting them; where the depofitions are taken out of here, liable ta

England ; but if they were here; I fhould be of opinion; they might ?,of"?f‘ffl““d"

be indicted, upon a fpecial indictment, for I do not think fas#ss facris andpxi\?glz e
indi ort

a fpecial indi®tment. 7a&is facris evangeliis not neceffary wotds in an indiment of perjury, fs:d}geialugald

precedents are, that the patty was jaratus generally. .

({4
(44
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. evangeliis ate neceflary words, for feveral-old precedents are, that the

* Some Tnfidels
may under
{ome circum-
ftances be
admitted
as witnefles.

The Jews be-
fore their ex-
pulfion from
» England, and
fince their re-
turn to.it,
have been
conftantly ad-
mitted as wit-
neffes.

party was juratus generally, or debito modo juratus. Vide Weft’s Synib.
24 part, under the head of indi®ments and offences, feéf. 160. = °
As to the precedents of indi¢tments againft Jews, they are fo vari-
ous that nothing is to be drawn from it: Upon the whole, not to ad-
mit thefe witnefles would be deftructive of trade, and fubverfive of
juftice, and attended with innumerable inconveniences. ‘

Lord Chief Fuftice Willes : As it is a queftion of great importance,
and in fome meafure, a new queftion, I will give my opinion, firft,
as to the general queftion ; Whether any Infidel may be admitted as
an evidence under fome circumftances, » o

If T was of the fame opinion with lord Coke, the confequence
would be, that thefe depofitions could not be read ; but I am of
opinion that fome Infidels may under fome circumftances be admit-
ted as witnefles.

My lord Coke is plainly of opinion, that Jews as well as Heathen
were comprized under the fame exclufion. :

Serjeant Hawkins in his Pleas of the Crown, though a very learne
and pains taking man, is miftaken in his notion of lord Coke’s opi-
nion ; long before his time, and ever fince the Jews returned to
England, they have been conftantly admitted as witneffes. '

The defendant’s counf€ are miftaken in their conftru&ion of lord
Coke, for he puts the Jews upon a footing with ftigmatized and infa-
mous perfons: This notion, though advanced by fo great a man, 'is

,-contrary to religion, common fénfe, and common humanity; and I

think the devils themfelves to whom he has delivered them, could

- not have fuggefted any thing worfe.

Our Saviour and St. Peter have faid, God is no refpecler of perfons.
A&s 10. ver, 34.

Lord Coke is a very great lawyer, but our Saviour and St. Pefer are
in this refpe¢t much better authorities, than a perfon poffefled with

- fuch narrow notions, which very well deferves all that lord Treby has

faid of it. i
-I"lay no ‘ftrefs upon the authority of Braéfon, Briton, and Fleta,

. for they lived in popith times, when no other trade was carried 6n
- except the trade of religion; and I hope fuch times will never come

over again: It is very plain too, thefe ancient authorities {peak only
of Chriftian oaths. ' : .
Maddox’s Hiftory of the exchequer clears it up beyond all contra-
diction, 'that Jews were conftantly {fworn, and from the 19 Char. 1.
to the prefent time, have never been refufed.. :

. To this affertion of lord Coke, I will oppofe lord Hale, though fully
cited by lord chief baron Parker ; yet I will mention it again, be-
caufe it is full of the true {pirit of good fenfe and Chriftianity, and
decies repetita placebit. ‘ a

As to thé authority of Civilians, 1 fhall fay once for all, that I do
not lay {o much ftrefs upon any quotations of the Civil law ; becaufe
J think there is no occafion to have recourfe to them,

1 The
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* "The Taft anfwer T fhall give to lord Coke’s aflertion are his own Ofﬁ'?s are not
words in Calvin’s cafe and 4th Inft. If; faid be, an oath was clearly ?nﬁ%tﬁ:;o;i%m
of a Chriflian inflitution, then I fhould be forced to admit, that it could as old as the
w0t be allowed. creation.
But oaths are asold as the creation, look into facred hiftory, and
<ou will find variety of inftances, in the book of Gengfis, in the 3oth
chapter of Numbers throughout.
The nature of an eath is not at all altered by Chriftianity, but
only made more {olemn from the fanction of rewards and punith-
snents being more openly declared.
The paffage in the 14th chapter of St. Matthew, relating to Herod
and the daughter of Herodias is very extraordinary ; a perfon appears
there to be {o very wicked as not to ftick at murder, and yet thought
an oath of fuch a facred nature, as to choofe rather to commiit the
former than break the latter.
Pythagoras in his golden verfes, and Tully in feveral parts of his
‘works, {peak of an oath with the higheft reverence, Grotius de
Fure Belli et Pacis, 1 wol. lib. 2. ¢. 13. de jurgurands, 1 fec. apud
omnes popules, et ab omni Mo circa pollicitationes, promiffa ef contrac-
tus maxima femper vis fuit jurisurands.
"The form of oaths varies in countries according to different laws
and conftitutions, but the fubftance is the fame in all.
Grotius in the fame chapter, fect. 10. Forma jurisurandi wverbis
differt, re convenit, bunc emm fenfum habere debet, ut Deus invocetur,
puta boc mode, Deus teftis fit, aut Deus fit vindex. In our old law
books fic Deus adjuvet, and other expreffions of the like nature and
now, So belp me God.  Vide the 23d of St. Matthew, zoth, 21ft, and
22d verfes. '
There is nothing in the argument, that as Chriftianity is the law
of England, no other oath is confiftent with it ; and for the reafons
already given, this argument carries no weight with it. o
Though I have thewn that an infidel in general cannot be exclu- iﬁt‘"fgfh g"
-ded from being a witnefs, and though I am of opinion that infidels God, orre
who believe a God, and future. rewards and punithments in the wards and pu-
other world, may be witneffes ; yet I am as clearly of opinion, that if Jirments
they do not believe a God, or future rewards and punithments, they they ought not
ought not to be admitted as witnefles. tobeadmitted.
Next as to difpenfing with firict rules of evidence: Such evidence The rule of
is to be admitted as the neceflity of the cafe will allow of, as for in- f}f;ferzig ’S'
ftance, a marriage at Uzrecht certified under the feal of the minifter ought to be
there, and of the faid town, and that they cohabited for two years to- admitted as
gether as man and wife, was held to be a fufficient proof they were by,pehy
wnarried,  Gro. Jac. 541. Alfop v. Bowtrell. will allow of,

but though
admitted, muft be left to the perfons who try the caufe to give what credit to it they pleafe.

It muft be left to the jury or judge what credit they will give ; for-
it is a known diftin¢tion, that the evidence though admitted, muft
itill be left to the perfons who try the caufe, to give what credit to
it they pleafe,

’ N The
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The fame eredit ought not to be given to the evidence of an in-
fidel, as of a Chriftian ; becaufe not under the fame obligations.

It is admitted by the defzndants that this caufe relates to a2 mercan-
tile affair between Barker a merchant, and a fubje@ of England, and
an Indian a merchant, and a {ubje& of the Grand Mogul.

What could the plaintiff do? He had but one remedy, that he
takes, he follows his debtor into England.

Perfons who There can be no evidence admitted without oath, it would be ab-

do not believe furd for him to fwear according to the chriftian oath, which he

g;thh;‘f&a“ does not believe ; and therefore out of neceffity, he muft be allowed

out of necef- to {wear according to his own notion of an oath.

fity, beallow-  Next as to the commiffion: The certificate fully anfwers this ob-

§fcﬁ,‘idﬂ‘§§"{0 jecion, that it does not appear they believe a God.

their own no- 1 cannat fay I lay a great ftrefs upon the authors which give an ac-

2;’31“ an  count of the Gentou religion, becaufe it muift depend upon their ve-

' racity and private judgment ; but I found my opinion upon the certi-

ficate, which fays, the Gentous believe in a God as the creator of
the univerfe, and that he is a rewarder of thofe who do well, and an
avenger of thofe who do ill.

And laftly, As to the objeGion of the indi¢tment for perjury.

This has been fully anfwered already by the lord chief baron, but
the plain anfwer is, that facrofancta evangelia are not at all material
words.

Upon the whole, I am of opinion, the evidence of the plaintiff’s
witnefles, under the circumftances of this cafe ought be admitted.

Lord Chief Fuftice Lee : 1 agreg intirely with the opinion of lord
chief baron Parker, and lord chief juftice #2/les ; that where it is re-
turned by the certificate the witnefs is of a religion, it is fuflicient;
for the foundation of all religion is the belief of a God, though dif-
ficult to have a diftin&t idea 'of an infinite and incomprehenfible
‘Being as God is; yet mankind may have a relative idea of the
Being of a-God, as dependant creatures upon him.

Rules of evi- An oath is a religious fan€ion that mankind have univerfzlly efta-
dencearetobe hlifhed, I would not be thought to declare an opinion, how far
confidered as « . . . .
artificial rules, PErfons under the denomination of Atheifts, and believing no reli-
framed by Jigion, may in this country be in fome cafes admitted, but I do ap-
"f‘;’;ei"c;ci‘r’l“’ prehend, that the rules of evidence are to be confidered as artificial
courss of ju(- rules, framed by men for convenience in courts of juftice, and founded
?CC’ and  upon good.reafon: But one rule can never vary, wrz. the eternal
ounded upon . N . . .
g00d reafon, Tule of matural juftice. This is a cafe that ought to be looked upon
in that light, and I take it, confidering evidence in this way, is
agreeable to the genius of the law of England.
Hearfay can-  ‘There is not a more general rule, than that hear-fay cannot be
) brf;dl':’;}: admitted, nor hufband and wife as witnefles againft each other, and
band and wife Y€t 1t 18 notorious that from neceffity they have been allowed ; and as

as winefles L ord Chief Baron faid, Not an abfolute neceflity, but a moral one.
againft each »

other, and yet from neceflity have been allowed.

2 Where
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Where there are foreign parties interefted, or in commercial mat- The ruleasta
i i ; : : admirting evi-
iters, the rules of evidence are not quite the fame, as in other inftances ;. in fo.
in courts of juftice, the cafe of Hue and Cry, Brownlow 47. In reignand
Lord Chief Juftice Hale’s Pleas of the Crown, wol. the 1ft, 301. a“mme';‘f;lfers
feme covert is not a lawful witnefs againft her huiband in cafes of ?:iﬁffgh; ‘-
treafon, but has been admitted in civil cafes: a wife admitted to prove ftances in, '
atruft : the fame as to hear-fay evidence.  Skinner 647. courts of juf-,

As to admitting evidence in foreign matters and commercial, this
is different from common cafes. 2 Rolls Rep. 346.

The teftimony of a public netary is evidence by the laws of Fraznce ; Lord Chief
‘contracts are made in the prefence of a public notary, and no other Juftice Lf? f’hfa
witnefs neceflary to prove the tranfaction: I fhould think it could be ?,E'l?;?fy’ o
mo doubt at all; but if it came in queftion here whether this was a foreign con-
walid contra&, but a teftimony from perfons of that credit and re- 2% made v
jputation would be received as very good proof in foreign tranfaltions P

sy of a publicl;
.and would authenticate the contra&. Cro. Car. 365. Thefe cafesnotary wasin

fhew that courts always govern themfelves by thefe rules, in cafes of $etion heres
foreign tranfaltions. Preced. in Chanc. 207. Tremoult v. Dedire: mony would
1 Wms. 429. Inacions of trover, vid. Comberb. 340, 366. Dockwray b?;‘iﬁg::mm
and Dickenfon. 1n cafes of fales of goods a faltor is admitted as a g, conmract.
witnefs. )

To apply thefe cafes to the prefent, without delivering an opinion,
Whether perfons that do not believe in any religion may be admitted ;
as I think that thefe witnefles are under the religious tye of an oath,
adminiftered in the moft folemn manner; as this is a tranfa&ion
wholly in the country of the Mogul ; as Barker has forced the plain--
tiffs to have recourfe here to the law in England, by quitting a country
where, by the letters patent of the crown, they were intitled to juftice,
it would not be confonant to natural equity to deny them the benefit of
this evidence.

In the 13th and 14th of Cha. 2. chap. 11. fec. 29. an a& for pre-
venting frauds and regulating abufes in his Majefty’s cuftoms, there
is the following claufe: ¢ Provided, that in cafe the feizure or in-
¢ formation fhall be made upon any claufe or thing contained in the

late adt, intituled, An a& for the encouraging and increafing of
fhipping and navigation, that then the defendant or defendants fhall,
on his or their requeft, have a commifiion out of the high court
of Chancery, to examine witnefles beyond the feas, and have a
competent time allowed for the return thereof, before any trial thall
be -had upon the cafe, according to the diftance of place where
fuch commiffion or commiffions are to be executed, and that the
examination of witnefles fo returned fhall be admitted for evidence
in law at the trial, as if it had been given vivZ voce, by the ex-
aminate in court; any law, ftatute, or ufage to the contrary in anv
wife notwithftanding.” '
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Lord Chancellor : As this is a cafe not only of great expence, but of
great confequence, it will be expected that I thould not give an opi-
nion without afigning mv reaions for it at the fame time,

Ff'zj/?,
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Zirf?, As to the obje@ion of the defendant’s counfel to the cer-
tificate and return of the commiflion, that the commifficners hae not
Sollowed the direétions of this court ; that they flould bave certified of what
religion the witneffes awere, and the principles of that religion; wbereas
they only certify them to.be-of the Gentcu religion, u:f/sgut Jhewing what
the principles are of that religion : It wasnet the intention of the
court they fhould, for it would have been entring 1nto a wide field,
and would have been certifying the hiftory of the Bawian -or Gentou
religion. .
‘Cafes deter- - Cafes ‘have been determined at common law -upon -evidence taken
mined atlaw f.o0 hiffories of countries, and we -have very authentic accounts of
fﬁ;:nef‘,’f:,nce this part of the world. A general hiftory is evidence to prove a mat-
hitories of ter telating to the kingdom in general. 1 Salk 281.
puRme. My intention was to be certified -whether thefe people believed the
‘being of a God, and his Providence. ‘The 6th volume of Churchi.l's
Veyages 301. particularly defcribes this religion and thekr precepts of
‘morality ; the latter precept carries almoft the fenfe cf the ninth com-
1nandment.
This objection being removed, the next queftion will be, whether
the depofitions ought to be read ; which depends upen two things ?
Firf}, whether it is a proper obligatory oatli ?
Secondly, Whether on the fpecial circumfiances in this cafe, fuch
evidence can be admitted according to the law of England 2
The general learning.upon this head has been fully enlarged upon
by the Lord Chief Juftice.
Theeenceof T he firft author I thall mention is Bithop Sanderfon de jurigura-
-an oath is an #enti obligatione. Jurisjuramentum, faith he, eff affirmatio religiofa :
:appeal o the - AT ¢hat js neceflary to an oath is an appeal to the Supreme Being, as
-Supreme Be- < 1. . ) : .
ing, as think-thinking him the rewarder of truth, and avenger of falthood ; <zd.
ing him the the fame author, p. 5. and 18.
_:fxﬁrd;d(’f This is not contradi¢ted by any writer that I know of but Lord
avenger of -Coke, who has taken upon him to infert the word Chriffian, and is
%I%O%d ; fﬁf.the only writer that has grafted this word into an oath. As to-other
ooy weiwer Writers they are all concurring, vid. Puffendorf, lib. 4. cb. 2. fec. 4.
who has giaft- Dr. Tillotfon, 1ft volume of his fermons upon the lawfulnefs of caths,
edtheword 4 189, where the very text fpeaks plainly of 2n eath among all

Chriftian into . . .
an oath. nations and men, “ An oath for confirmation is to them an end

“ of all flrife,” Hebr. the 6th and 16th. ¢ The neceflity of
“ religion to the fupport of human fociety in nothing appears more
evidently, than in this, That the obligation of an oath, which
is fo neceffary for the maintenance of peace and juftice among
men, depends wholly upoen the fenfe and belief of a Deity.”
Theoutward . 'The next thing I fhall take notice of is the form of the oath.
:31 ‘;’lﬁ‘:ﬁi‘t‘] It is laid down by all writers that the outward a& is not effential to
for this wasal. the 0ath 5 Sanderfon is of that opinion, and fo is Tillotforr in the fame
awaysmatter of fermon, p. 144. *“ As for the ceremonies in ufe among us in the
Iiberry. ¢ taking of oaths, it is no juft exception againft them, that they are
““ not found in Scripture, for this was always matter of liberty, and
¢ feveral nations have ufed feveral rites and ceremonies in their oaths.”

All
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All that is neceflary appears in the prefent cafe; an external 2& was
done to make it a corporal act.

Secondly, Whether upon fpecial circumftances fuch evidence may
be admitted according to the law of Eng/cmd 2

The judges and fages of the law have laid it down that there is but
one general rule of evidence, the beft that the nature of the cafe will
admit. -

The rule is, that if writings have fubfcribing witnefles to them, they -

.muft be proved by thofe witneffes.

The firft ground judges have gone upon in departing from ftrict Anabflute
rules, is an abfolute firiét neceflity.  Secondly, a prefimed neceflity. fecefity ‘;";
In the cafe of writings, fubfcribed by witnefles, if all are dead, the depag,;?nugfm(r’;
.proof of one of their hands is {ufficient to eftablith the deed: Where it rales of

1 evidence, a
an original is loft, a copy may be admitted ; if no copy, then a proofpre{med e

by witnefles Who have heard the deed, and yet it is a thing the 1aw cefiy whe fe-
‘abhors to admit the memory of man for evidence. 1 Mod. 4. cond.

A tradefman’s books are admitted as evidence, though no abfolute
neceffity ; but by reafon of a prefumption of ncceﬁity only, inferred
from the nature of commerce.

As to admitting hear-fay evidence, fee the cafe of Campoverdi Mich.
the 2d of @, Anne, in an action upon a policy of infurance. There is
another inftance of difpenfing with the lawful oath, where our courts
.admit evidence for the crown without oath.

It is a common natural prefumption that perfons of the Gentou
religion fhould be principally apprized of facts and tranfations in their
own country : There is a ftronger prefumption of neceffity here than
for admitting a deed of 30 years ftanding; befides all this an additional
reafon is, that the parties who entered into this contract prefumed,
that if thcy thould be obliged to fue it would be in their own country,
.and then they muft have been admitted. From hence it follows, that -
if one of the parties thould leave this country and change his domlcii
.the other would be deprived of his evidence, which would have been
admitted there, and by that means deprived of juftice.
. As the Engli/b have only a faGory in this country, (for it is in the Courrs of faw
empire of the Great Mogul) if we thould admit this evidence, ithere will give
-would be agreeable to the genius of the law of England. The courts f::::;:g o
of adlmralty have done it, Carth. 31. Beak v. Txrrel/ vid. the laft foreign coure
/eﬁwiz ““ An Englith fhip was token Zyy a French man of war under °f ac: ‘1‘:’“1 ¥

¢ colour of @ Dutchman, and carried into Fr dnce, and there condemned 1, “h,lme e
““ by their court of admzm/z‘/ as a Dutch prize; afterwards an Enghfh out cxamining
“ merchant beught this fip of the French, mm’ conveyed ber into Eng- ‘lf‘e" proceed
“ land, where the right owner brought an altion of trover for the flip
« agaz;zﬂ the purclm/er and all this matter being found [peciclly, the
“ difendant bad judgment, éemzz/Z’ the fhip bezmr legally conderincd o5
“ Dutch prize, this court = will give credit to the _/5722“’7766 of the court of
“ admiralty in France, and take if to be accoraing toright, and will nor '
“ examine their proceedznm, Sor it awould be wvery inconvenient, gj cre
 kingdom fhould by paulzaf lews corredt ¢he ]zzflgmem‘s and tirocesdings
¢ of the courts of ansther kingdom.”

O And



o Alien.

And if we did not give this credence, courts abroad would not al-
low our detérminations here to be valid. -
So in matrimonial cafes, they are to be determined according to the
ceremonies of marriage in the country where it was {olemnized.
IfaHeathen,  Suppofe a Heathen, not an alien enemy, thould bring an aion at
notanaliet  oqnymon law, and the defendant thould bring a bill for an injunétion,
enemy, brings ’ Al X
an aétion, and would any body fay that the plaintiff at law thould not be admitted to
defendant 2 pyt in an anfwer according to his own form of an cath? If otherwife,
billfor 28 ™ the injunétion muft be perpetual, and this would be a manifeft denial
“hall be admit of juftice.

ted to anfwer
according to his own form of an cath. °

Framersof in-  As to the moft material objeftion of the form in indiétments for
g)‘ﬁg}f{;‘;mds perjury, the words fupra 'fm{é?um Dei evangelium are not at all ne-
to no purpofe, ceflary.  The framers of indi¢tments are apt to throw in words, and
therefore the ¢ figel] them out too much to no purpofe ; therefore the old prece-
Zii f’gjfj;f‘“ dents are the beft; and befides, as has been very juftly faid, this would
and by them it prove too much, for it would hold as well to all depofitions taken
appeats fupra ahroad. It has been faid by the counfel for the defendant, that the
Juntrun Bt e fpecial laws in Spain, for taking thofe oath f th f
evangeliumare 1PECIAl laws 10 Oparn, 1or taking tholc oaths, are of the nature of our
not neceflary  acts of parliament.
:’l‘c’{ise::s‘?o'r I will not be pofitive, but I take it to be otherwife. Se/den upon the
pesjary. laws of Alphonfo the wife king of Arragon, faith, It is not a pofitive
law for the Moors, but autbenticated by bim, and transferred into bis
code of laws, and originally in the nature of what our common law is.
Moors bave their particular oath which they ought to make in that man-
ner. 'This form of expreflion rather thews that he refers to fome other
law that prevailed long before.

This falls in exactly with what Lord Starr, Puffendorf, &c. fay,
that it has been the wifdom of all nations to adminifter fuch oaths, as
are agreeable to the notion of the perfon taking, and does not at all
affet the confcience of the perfon adminiftring, nor does it in any re-
{pe&t adopt fuch religion : It is not near fo much a breaking in upon
the rule of law, as admitting a perfon to be an evidence in his own caufe.

Theeafeot 1 Will juft take notice of the cafe of the Ea/-India Company, and
the Eoff India Admiral Matthews. 1 was counfel myfelf in the caufe, but do not
g‘;ﬁf;’iy and ¢ all remember fending either to the court of King’s Bench, or Com-~
Mattheavs, in 00D Pleas for their opinion. Mr. Bunbury has flated it as a trial at
the Eou;te :)f bar before Lord 'Chief Baron _Reyno/ds, apd therefore it could not be
m}l(fiategi re done, for there is no fuch thing as fending one Judge out of a court
thereisno  to the Judges of another upon a point of evidence. As to the cafe
{}mg}hf“g 2 before Lord Chief Juftice Eyre, the perfon there would not be fworn
;u"d g'z%);“ofaeither.uyon the Old or New T'eftament; and therefore, as he was not
courtto the @ Chrsflian, he would not admit him to be a witnefs : But upon the
gl’fﬁ;ﬁ:‘;’ {pecial circumftances of thig cafe, 1 concur.in opinion with my Lords
point of evi- the Judges, that the depofitions of thefe witneffes ought to be read as
dence., evidence in this caufe, and do therefore order that the objection be
over-ruled, and the depofitions read,

< Nevember
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November the 24th 1737,
Rambiffenfeat v. Barker and others,

T came on upon the joint pleas of the widow, and the fon of the Cafe 11.
] late Mr. Barker, governor of Patna in the Eaft Indies, who had Abill brought
in his life time employed the plaintiff in private trade, as his banyan foren&ac;om
or broker : They being made defendants to a bill brought againft ;%:}:nt:ﬁ:er:”
them as the reprefentatives of Barker for an account; it was pleaded of an Eap
that the plaintiff was an alien born, and an alien infidel, not of the f4a gover-

Chriftian faith, and upon a crofs bill incapable of being examined ;;’e’;d‘if;‘ibat
upon oath, and therefore difqualified from fuing here. the plaintif

was an alien
born, and alien infidel, and could have no fuit here.

Lord Chancellor faid, As the plaintifi’s was a mere perfonal de- The ples
mand, it was extremely clear that he might bring a bill in this over-ruled,

court ; and over-ruled the defendants plea, without hearing one coun- £* beieg 2

: mere perfonal
{el of either fide, demand, the

plaintiff may
bring a bill in this coust.

C A P IX
Amendment.

(A) 3n what cale allotwed 02 not.
March the 24th 1738, The laft feal after Hilary term,

Anon.
Cafe 12.
T was fuild by Lord Chancellor : That after publication is 35:;&?23?’
paft, there is no inftance of a plaintiff’s obtaining an order cannot amend
to amend his bill, without withdrawing his replication. without with-
drawing his
replication,

C A P
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C A P X
Anlwers, Pleas, and Bemurrers.

(A) ¢aipat all be @ good plea ond fecli pieaded.

Hilary term 1735. February 8th.
Chamberlain v. Knapp.

Cafe 13. .
Lgxdsedev?{ed Will having been made for the fzle of lands for payment of
to be fold for debts, the prefent bill was brought by a creditor againft the
S %EH B widow of the teftator in pofieflion of fome of the lands de-
brought by a Vifed, praying a difcovery of her title.
creditor of

teftator againft his widow, to difcover her title to lands in her poffefiion.

She pleads a She pleads,. tha_lt by a deed of fettlement fhe had a jointure (?f all
fertlement and the lands laying in a town called and that the was willing
jointure, and to .make a difcovery, if plaintiff would confirm her jointure, not
‘c’gf: f?;gn otherwife; the plea did not fet out, either the date of the deed, or
4iff will con- - the particular parcel of the lands contained in it.

firm it, but .
neither {ets out the date, nor lands contained in the {ettlement.

The plea Lord Chancellor held the plea bad, for both thefe reafons, and

-ruled .
?::;B;uoeuéht that a purchafer for a valuable confideration would be bound to fet

to have fet  forth thofe two matters. Plea over-ruled.
forth both
thefe matters.

February 8th 1737.
Duncalf v. Blake.

Cafe 14. HE plaintiff {ubferibed a policy of infurance for a confide-
An infurer by rable fum of money ; the_ fhip was loft, and as fuggefted,
his bill fog- fraudulently, and with a view of charging the plaintiff with
gefts the fthip the policy.

:;f;},ff;ff;ﬁ The bill fets forth, that the'thip, inftead of having proper mercan-
in the charg- tile goods on board, being bound from one of the ports of Freland,
:fog”f’;‘;;t“:s“ to one of the ports in France, had only wool on board : By the inter-
fiead of pro- TOgatory part of the bill it was prayed, that the defendant might fet
per goods, out what kind of goods he had on board, what the invoices were,
there w25 in what manner the thip was cleared, and whether fhe had not arms

only wool on ,
board ; and on board her.

in the inter-
rogatoy part, prays defendant may fet out what kind of goods he had on board.

3 The
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The defendant, as to fo much of the bill as fought a difcovery-of fofi“d?m l
‘the particular nature and quality of the goods mentioned to be thip- B s that
.ped on board the faid fhip te be fent to France, and what quan- make it penal
«tity, pleaded an at of parliament of 1 Wil & Mar. That no wool i“,’of)’]‘P"i:bar

Shall be fhipped from Ireland, or imported from thence to any port but «o a difcovery
Liverpool, and fome others in England ; which was, afterwards made of all kind of
perpetual by the 7 Will. & Mar. and by another act made the 108%%%
&8 11 Wil 2. it is enacted, That none fball directly or indireltly ex-
port from Ireland into any foreign dominion any wool, and all offenders
.againft this ait are made liable to the forfeiture of the faid wool, and
.alfo to a _forfeiture of 5o0l. for every offence. That the value of the
cargo on board the faid fhip, and infured by plaintiffs, is by the
policy afcertained at 3500/ by the fum infured thereon, and there-
fore it can no ways concern the plaintiffs to know the particulars of
ithe goods ; but the difcovery thereof may occafion feveral forfeitures,
and the bill charging that the goods thipped on board, &c. by the
defendant, were to be fent to Pontraffe in France, which by the
laws and ftatutes of this realm is prohibited, and highly penal, and
‘the difcovery manifeftly tending to draw in the defendant to accufe
himfelf; he fubmitted, Whether he fhould be compelled to make
-any other an{wer.

The Attorney general for the plaintiff admitted, that in the char-

-ging part of the bill, nothing was mentioned to be en board but
‘wool ; but by the interrogatory part, defendant is atked in general,
What kind of goods he had on board ? and defendant’s plea goes in
bar to a difcovery of all kind of goods which were on board.

Lord Chancellor allowed the plea; but agreed if other kind of The pleaal.
goods had been mentioned in the charging part, the defendant might ‘°“’fed' be'o 4
have been obliged perhaps to have given fome anfwer to it, but sﬁ,‘;izzﬁen-
there was not, defendant was not obliged to anfwer that interrogatory tioned in the
part: The only doubt he had was as to the clearing of the fhip, and {28\ parts

: . if there had
having arms on board, and that part of the bill he thought afterwards been others,

might be covered with the plea. defendant

Agreed in this cafe, that a plea may be bad in part, and yet not fo muft have gi-

. ven fome an-
in the whole. fiver 1o it.

February the 19th 1738.

Deggs v. Colebrocke.
Vide title Cofts.

March the 3d 1738.
Morgan v. Morgan,

T was in this cafe laid down by Lord Chancellor as a rule, that Cafe 15.
where a defendant pleads a decree of difmiffion of a former caufe,
for the fame matters, in bar of the plaintiff’s demand on his new

P bill,
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bill, if the plaintiff does not apply to the court, that it may be refer-
red to a Mafter to ftate, whether there is fuch a decree, but fets
down the caufe upon the new bill for hearing, it is a waiver of his
right of application for fuch reference, and the court will deter-
mine 1t.

Auguft gth 1739,

Chaprnan v. Turner.

Cafe 16. L.ORD Chancellor : 'The defence proper for a plea muft be fuch as
The defence

proper for @ reduces the caufe to a particular point, and from thence creates
pleamuitbe 4@ bar to the fuit, and is to fave the parties expence in examination, .

fuch as redua- and jt is not every good defence in equity that is likewife good as a
ces the caufes

to a particular plea; for where the defence confifts of a variety of circumftances,
point, and  there is no ufe of a plea, the examination muft ftill be at large, and

from tl : . =, .
pbavd the effect of allowing fuch a plea, will be, that the court will give

to the fuir, their judgment on the circumftances of the cafe, before they are
and every  made out by proof.

good defence
in equity is
not likewile
good as a plea.

C A P XL
Apprentice,

Vide title Mafter and Servant.

G A P XIL
Arreft,

(A) TWibere.wood though on a Sunday.
December the 22d 1744.
Ex parte Kerney.

Cafe 17. HE petitioner, ‘who had been an affignee under a commiffion
Q. Ifa man againlt Philip Sheban, was difcharged by order of Lord

;irl;‘g’gj :v"hgg Chancellor, and directed to convey to new affignees, and to
under the fum- account feven days after he had conveyed to the new affignees,
e o <op and pafled his accounts ; but being an incumbred perfon, he begged
bankrupts. the commiffioners would give him their fummons for the next fitting

under the commiffion ; the commiffioners told him, that as he had

2 done
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done every thing that was neceffary in purfuance of Lord Chancellor’s
crder, it would be of no ufe to him ; but however upon his impor-
tunity they did give him their fummons.

Kerney attended on the day mentioned in the fummons, and wa-
examined two hours; as he was returning home, one Lawn a fhe-
riff’s officer arrefted him, and notwithftanding Kerney fhewed him
the commiffioners fummons, he damned it, and faid he did not re-
gard it of a farthing, and kept him in cuftody feveral hours.

The petitioner now applies to Lord Chancellor to be difcharged
from the arreft, and that the officer may be cenfured for his abufe of
the commiffioners warrant of {ummons.

Lawn the theriff’s officer admits the arreft in his affidavit, but de-
nies his abufing the {ummons,

Lord Chancellor : 1 think this a matter of great cenfequence.

1/#, Material as to commiffioners of bankrupt in general.

2dly, Material with regardito the liberty of the fubject.

3dly, Material in other commiffions under the great feal, as of cha-
ritable ufes, commiffions of lunacy, &¢. for fham arrefts may be fet
up, even by the perfons themfelves in order to prevent their attend-
ance to be examined as witneffes before {fuch commiffioners.

Ordered, That Charles Lawn before the next day of petitions, give
fecurity to be approved of before a Mafter, for his attending de dze in
diem, to anfwer interrogatories to be exhibited concerning the con-
tempts charged upon him in the affidavit of the petitioner, late
affignee of Philip Shehan. And if Lawn thould not give fuch fe-
curity, ordered, he fhould ftand committed to the Fleer for the faid
contempts; and if Lawn fhall give fuch fecurity, then ordered that
the petitioner do within a week after fuch fecurity exhibit interro-
gatories before the matfter, for examining Lawn touching the faid
contempts, and that Lawn do attend the faid Mafter de die in diem
for that purpofe.

And as no precedents have been produced of like cafes before the
court, of arrefts, “notwithftanding commiffioners warrant, tho’ it
very probably may have happened let the petition ftand over till
the next day of petitions, and a fearch be made for fuch cafes, and
what the court have done upon it; and in the mean time recom-
mended it to the counfel for the fheriff’s officer, to advife him to
difcharge the petitioner.

v
U

Fune the 2d 1749.
Ex parte Whitchurch.

} IANCOCK and Hooper, the affignees of Halliday, a bankrupt, ©3f¢ 18-
obtained an order for a mafter to take an account of the dea!- ;Té‘fef“ ar
ings between Whitchurch and the bankrupt, who reported 231/, §s. od. . cdona

efted on a
Sandoy by

Lord Chancellor’s tipftaff, under a warrant of the court for a contempt in difobeying an order; he now

prayed to be difcharged, infiting his arreft and commitment to the Flecr was illegal, being contrary to

the ftatute of the 29 Char. 2. ¢. 7. f1 6. Lord Chancellor douttial 2t firfty, but on confideration shcugi:
it a lawful arreft, though on a Sunday,

to
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to be due from 'him to the bankrupt; and on arguing exceptions te
that report, Lord Chancellor {ettled the fum at 226/ only, whick
Fhitchurch was ordered to pay to Halliday's aflignees.

Whitchurch not paying the money purfuant to the order, onthe 19th
of Fune his Lord(hip granted the following warrant for apprehending
him and carrying him to the Fleet. .

< In the matter of Edward Halliday, a bankrupt,

““ Whereas by an-order dated the 28th day of Nsvember, made im
¢ this matter upon the the petition of Fonathan Hancock and Richard
“¢ Hooper, aflignees of Edward Halliday the bankrupt, it was ordered,
“ that William Whitchurch fhould fland committed to the prifon of the
“¢ Fleet, for his contempt in the faid order mentioned, and that a
““ warrant for fuch his commitment fhould iflue accordingly ; thefe
“¢ are therefore in purfuance of the faid order to will and require you
“ forthwith, upon receipt hereof, to make diligent fearch after the
““ body of the faid William Whitchurch, and wherever you fhall find
“ him, r0 arreft and apprebend him, and to carrg bim to the prifon of
““ the Fleet, there to remain till further order, willing and requiring ol
“ mayors, fheriffs, juflices of the peace, conflables, beadboroughs, and
““ all other bis Majefly's officers and loving fuljels, to be aiding end
““ gffifting to you in the due execution of the premiffes, as they tender his
¢ Majefty’s fervice, and will anfwer the.contrary hereof at their pe-
““ rils; and this fhall be to you, or any of you, that fhall fo do the
““ fame, a fuflicient warrant, Dated this 16th day of Fune 174°.”

HARDWICKE C.

To fobn Eyles, E{q; Warden of the

Fleet, or his deputy, attending
the High Court of Chancery.

By virtue of this warrant #hitchurch was on Sunday the oth of
Oétober laft, between 4 and § in the af:ernoon arrefted at Froome in
Somerfetfbire, by Fames Adlam, his Lordfhip’s tipftaff, by the order
and dire¢tion, and in the prefence of Mr. Stephen Siurray, follicitor
for the affignees of Halliday, and by them detained at Froome till
Monday morning, and then conveyed by Adlam to the Fleet prifon,
where he flill is charged with that warrant only.

"The petitioner infifted that being arrefted on a Sunday, by virtue of
a warrant founded on his Lorathip’s order, for non-payment of money
only, and not for treafon, felony, or breach of the peace, it is contrary to
the ftatute of the 29th of Charles the fecond, ch. 17. intituled, An
act for the better obfervation of the Lord’s day, commonly called
Sunday, fec. 6. ¢ Provided alfo that no perfon or perfons upon the
““ Lord’s day fhall ferve or execute, or caufe to be ferved and ex-
« ecuted,'any writ, procefs, warrant, order, judgment, or decree,
except in cafes of treafon, felony, er breach of the peace, but that
the fervice of every fuch writ, procefs, warrant, order, judgment,
or decree, fthall be void to all intents and purpofes whatfoever,”
And therefore the arreft being illegal, infifted that he was illegally
detained in cuftody, and ought to be difcharged.

4 Againft
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Againft the petition was read the affidavit of James Adlam, * who
“ fwore that on the gth of Offober laft, being Sunday in the evening,
 Whitchurch came into the yard of the George inn in Froome, where
““ Adlam was, and he thereupon told Whitchurch he had my Lord
““ Chancellor’s warrant againft him ; o which Whitchurch immediately
“ anfwered, be knew it, and beard be was therey and came on purpofe to
““ e taken up ; and that he feveral times after, both the fame night
“ and the next day, declared the fame.”

Adlan’s affidavit was confirmed by two others to the fame effe&.
“ He likewife fays he has often been told, and always apprehended
“ thefe warrants for contempts might be executed on a Sunday, and
“ he has himfelf done it feveral times, and was never complained of
“ before on that account.”” And it is agreed on ail hands that a
commiffion of rebellion may be executed on a Sunday, though it iffued
for want of an appearance, or an anfwer only, and it does not appear
to the officer by the warrant for what the commitment iflues, as may
be {een by the copy of the warrant.

Mr. Attorney General againft the petition cited 6 Mod. 95. Carth.
504. and the fame cafe in Salk. Parker v. Sir William Moore 626.

Lord Chancellor : It appears from the affidavits, that there is not
any occafion for the court to make any ftretch in the petitioner’s fa-
vour, and he was befides endeavouring to defraud the creditors of
Halliday by abfconding. , ,

When this petition came on before, I was a good deal doubtful,
and rather inclined to think it was a cafe within the ftatute of the
29th of Charles the fecond-; but upon locking into the matter fince, I
have in a good meafure altered my mind, and think it a lawful arreft,

though on a Sunday. '
But I will obferve, firft, as to the voluntary furrender of the peti~

tioner to Adlam my tipftaff.

The ftrength of the evidence goes to his voluntary furrender, for the A man may
furrender him-

fact is pofitively fworn to by three perfons, and denied by sz'tcbu.rcb’s {elf voluntari-
affidavit only; and there ¢an be no doubt but a man may, if hely o any war-
pleafes, furrender himfelf voluntarily to my warrant on a Sunday. ont pon a

] . . . . . Hnaay. .
The order of commitment which has been made in this caufe, is The ader of

very different from procefles that iffue to theriffs, &c. for it is, That commitment
: e ere, that the
the party fbould ftand committed, and is different too from moft of the party Jhondd

orders in other courts. frand commit-
If this man had been prefent in court when the order was pro- #4 and if pe-

nounced, he was inftantly a prifoner, and the warden might have poor ;&Zﬁt

taken him away to gaol directly. when the of-
The books of pracice, though I do not fay they are of authority, d was pro-

vet all agree in laying it down that the party is confidered as a pri- “L‘;‘;‘Iﬁﬁanﬁja

foner from the time of the order pronounced. prifoner.
This is a warrant dire€ted 10 the very gaoler to take him and carry

him to prifon, and differs from warrants of other courts, which are

dire&tcd to theriffs and otber minifterial officers, and not directed to

the gaoler; and I do not know that this is done in any inftance, but

Q_ where
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where the party is cenfidered as the prifoner of the gacler from the
time of the grder pronounced. .
~ Efcape warrants are i aid of the gaoler, and command all officers,
conftables, &e. to afit him. o
And this very warrant is drawn up in the fame manner,. and there-
fore alike in this refped, and efcape warrants may be put in execution
on a Sunday.
Lord Chief  In the cafe of Sir

— Cecil, and others of the town of Notting~
Jubice Holt of pgy Cafes in King William’s time, 348. “ The queftion was, Whe-

inion 2 man . .
:’,,Pilg";t beta. ¢ ther ferving an attachment upon a Sunday for a contempt was with-

kenupona  “ In the ftatute againft fabbath-breaking? Said Lord Chief Juftice Holt;

Sundayon a . , - : g ;
Pmce{; o Suppofe it were 2 warrant to take for forgery, perjury, &ec. fhall

contempt, be- < they not be ferved on a Sunday?2  And fhall not any procefs at the
caufe in the ¢ Kino’s fuit be ferved on Sunday? Sure the Lord’s Day ought not

nature of 2 < to be a fan@uary for malefactors, and this cafe partakes of the na-

peace, and an ¢° ture of procefs upon an indi¢tment,”-

exception out G that Lord Chief Juftice Ho/t was inclined to think that a man
of the att of .

parliament, Inight be taken upon a procefs of contempt on Sunday, becaufe it was
in the nature of a breach of the peace, and an exception out of the act
of parliament. N

Heldthata 7 1f @ man may be taken on an attachment for non-performance of

man might 4N award -upon a Swnday, as was held by the court of Common Pleas in

be taken on a H ; 3 -
Sy npon 2 cafe cited by the Attorney general, why is not a contempt for non-

an attachmene Performance of an order of this court, equally-a breach of the peace,

for non-per-  as the non-performance of an award ?
formance of

an award. A contempt for non: performance of an order of this court eé‘ually a breach of the peace.

Le?lrd (‘Dily‘:_m;{ 8. Therefore, as it feems to be warranted by the words of the.
fod ibe ’p::: warrant itfelf, -that he is a- prifoner from the time of the order pro-

tion as heis nounced, I will not difcharge him, efpecially as he is not without

not without — remedy ; for he may bring an babeas corpus, or an action of falfe im-
remedy, for

te may bring Prifonment, and therefore order that the petition for his difcharge be
an habeas cor- difmified. '

pus, or an .

adtion of falfe imprifonment,

C AP
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C A P XIIL
Aflets.
Vide Title Heir and Anceflor, and Executors and Adminifirators.

February the 4th 1739.

Ryall v. Ryal.

Cafe 19
HE teftator gave feveral legac1es and made B. his execuator 4. gives feve-

and refiduary legatee. B. receives all the aflets, and buys lands raldlfga‘l”{'es .

with the money, and dies, and likewife bought the equity of redemp-qi’ o
tion of another eftate on which teftator had a mortgage. The bill and refiduary
was brought by the feveral legatees againft the adminiftrater and heir legaee.  B-
. § : , . receivesall the

at law of B. to be paid their legacies out of his real and perfonal ,q., and

eftate. buys lands

with the mo-
ney, and dies, and alfo bought the equity of redemption of anether eftate. on which 4 hada mortgage. Bill
brought by legatees, to be paid their legacies out of 4.’s real and perfonal effate. The court direfted an in-
-quiry, whether part of the aflets were laid out in the purchafe of an eftate, and if they were declared, they
‘ought to be reflored to teftator’s perfonal eftate.  The equity of redemption held to be affets.

Firft queftion, If the perfonal affets are not fufficient, whether the
legatees may not come upon the purchafed eftate for fatisfaction? .
Second queftion, Whether the equity of redemption of the mort-
gaged eftate bought fince the death of the teftator, may not be con-
fidered ftill as the affets of the teftator, and liable to anfwer the le-
gacies ?
For the plaintiffs was cited the cafe of Boley v. Hamzlton, before
Lord King, Fuly the 4th 1729.
For the defendant, Kirk v. Webb. Prec. in Ch. 84. and Kinder v.
Milward 2 Vern. 440.
Lord Chancellor : Cousts of Equity have been very cautious how they
follow money which has been laid out in land, becaufe it has ne
earmark, though they have done it in fome cafes.
The principal difficulty in thefe cafes is, with regard to the proof;
for the different interefts of the parties introduce a contr ariety of evi=
dence, and is no {fmall temptation to perjury.
But in the prefent cafe I think it is neceffary there thould be an
inquiry, whether part of the affets of the teftator have been laid out in
the purchafe of an eftate? Becaufe if it {hould plainly appear that
they have been {o laid out, they ought to be reftored to the perfonal
eftate of the teftator.
Suppofing the executor had been living, and had by his anfwer wiere 40

owned that he had laid out part of the affets in fuch purchafe, it would eftate is por-

chafed in the |
name of one, and the money paid by another, it is a truft notwithftanding there is no declaration in writing U;
the nominal purchafer

2 have
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have removed the objeion of fraud, and perjury, by letting in parol
proof ; but the perfon now before the court is only the adminiftrator
of the executor, and though he does indeed admit that credit is given
to the accounts of the executor, yet this is no evidence againft the
infant heir at law, but it is ground for an inquiry into this fa&, and
the means of coming at this by way of refulting truft is excepted out
of the ftatute of frauds ; if the eftate is purchafed in the name of ong,
and the money paid by another, itis a truft notwithftanding there is
no declaration in writing by the nominal purchafer, and upon enquiry
a little matter will do to make ita charge pro tanto.
As to the fecond point with regard to the equity of redemption,
- I think it is very clear that it muft be confidered as affets, and liable

to the legacies.

¢

C AP XIV.
Award and drbitrement.

(A) Iparties anly affeded by it.
(B) fo; what caules fet afive,

(A) Pacties only affected by it.

Lafter term 1738.
Thompfon v. Noel ¢z a/’.

Cafe 20.

4. by articls FPOWILER, one of the defendants, enters into articles previons

ious to hi . . . . ~ .
}';,‘:,V,‘;“ge o bis to his marriage, in confideration of 1100/, portion, to veft 1060/,

agrees to vett in truftees within fix months after his marriage, the intereft thereof
1ocol.in truf- ¢y he received by him and his wife, during their lives, and afterwards

tees, the in- .. .
tereft thereof the 1000/ was to be equally divided between the iflue of that mar-

fo be received riage ; and as a farther fecurity for the performance of this agree-

by 4. and hi . .

o ;:,in; ment, gives a warrant of attorney to the traftees to confefs a judgment
their lives, and for that {um, which is foon afterwards entred up : Fowler after that
afterwards to

be divided between their iffue, and gives the truftees a warrant of attorney to confefs a judgment for that fum
which was entred up. Accordingly 4. enters into partnerthip with B. afterwards, and being indebted to the
partnerthip eftate in more than his intereft in that eftate, they fubmit the difference between them to arbitration,
and part of the ftock in trade is awarded 1o be lodged in the bands of a third perfon; any part to be delivered
to either of the parties on making it appear, any bond or other debt due from the partnerfhip had been paid
by either, the quantity to be delivered in proportion to the money paid.

¢nters
4
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enters into a partnerthip in the wine trade with one Hamilfon, and being
indebted to the partnerfhip eftate in a larger fum of money, than his in-
tereft in the partnerfhip effects, or any other property he had, could fa-
tisfy, the two partners fubmit the difference between them to arbitration,
and accordingly a parol award is made, that 40 pipes of wine, part of the
ftock in trade, thould be lodged in the hands of a third perfon, one Hay-
award ; but any part thereof to be delivered to either of the partners on
producing any bond, &¢. which had been entered into on account of
the partner(bip, paid off by the party producing the fame; the quantity
of wine to be delivered to be in proportion to the money fo paid off.

The 40 pipes of wine were accordingly depofited, with the confent py,upeesin
of Hamilton and Fewler, in the hands of Hayward; afterwards a fcire the marriage
Jacias is brought on the judgment fo confeffed to the truftees in the :’f‘(‘f}:} :{fi‘:g
marriage articles, and a moiety of thefe 40 pipes taken in execution oy the judg‘-
by a fieri facias as the property of Fowler. mentconfeffed

to them, and
take a moiety of the depofited ftock in execution as the property of 4.

The bill is now brought by Hamilton, who is likewife a feparate pill by the
creditor of Fowler, and twelve other creditors on the account of the partnerfip

. . . di fi
partnerthip, to fet afide this execution, and to have the value of the oot
moiety of the 40 pipes of wine appropriated to the payment of the ecution, and

debts of thefe creditors, fuppofing the pipes of wine fpecifically bound © bave the
by the award, and the execution of it, by depofiting them in the ok fo feiz

- ftock fo feized
hands of Hayward according to the award. appropriated

to payment
of their debts, infiting it was fpecifically bound by the award, and the execution of it. The plaintiffs being

no parties to the fubmiffion, nor privy at all to the tranfation, nor under an obligation of abiding by the
award, oaght not have the benefit of it, and therefore bill is difmiffed.

Mr. Fzzakerley for the plaintiff, taking it for granted the award
with refpet to the depofit of the wine was intended as a provifion
for the creditors on the partnerthip account, and as a fecurity for the
payment of their debts, infifted that every award when made was
confidered, in point of law, as the very act of the parties {ubmitting to
the determination of the arbitrators, and as the agreement of the par-
ties themfelves; and it is upon that foot an action of debt lies
againft the party on the award, for when a fubmiffion is made a rule -
of court, an attachment lies for non-performance of the award, as 2
breach of his own agreement, which by rule of court he had engaged
to perform; and that this cafe therefore muft be confidered in thc
fame light, as if the parties themfelves in the firft inftance bad, with-
out the intervention of any arbitrators, agreed to make a depofit of
thefe pipes of wine for the purpofe mentioned in the award ; that in
fuch cafe the creditors, though there might be no alteration in the
property made thereby, would have an equitable lien on thefe wines
{pecifically in fatisfaction of their debts, and as fuch would prevail
againft any execution afterwards at the fuit of any other perfon; that
the judgment creditors here, zhe truflees, merely as fuch, had nc in.
tereft in thefe wines, but that right muft arife, if at ail, from the
Jeert facias, which could not take place here, as there was a ptios

R

t'quitabi:‘.
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equitable lien upon them : That indeed where goods are fpecifically
bound in equity, and a purchafer without notice, &e. afterwa-rds
gains a legal right in them, having advanced his money at the time
upon the credit of thofe very goods, as fuch pu'rcha.lfer has an equal
equitable lien, and the law too on his fide, his right will prevail
but it is otherwife where the creditor at the time his demand firft ac-
crued, relied only on the perfonal fecurity, apd general cre@it of his
debtor; there any legal right which he obtains afterwards in any of
the effe@s of his debtor, muft be {ubjeét to every fuch truft or equi-
table lien, which they were liable to in the hands of the debtor him-
felf, and fuch creditor can only ftand in the place of his debtor; as
in the cafe of bankruptcy, the aflignees, &c. though perhaps equally
creditors with any others (who have before obtained an equitable
lien on any of the bankrupt’s effedts fpecifically) and have the law on
their fide too, the property of the bankrupt’s effects being vefted in
the affignees, yet they muft only ftand in the place of the bankrupt,
and take his effe@s fubje& to all thofe equitable charges, which they
were liable to in the hands of the bankrupt. Vide Salk. 449. Taylor
v. Wheeler, and Eq. Caf. Abr. 320. Burgh v. Francis.
Mr. Noel e contra infifted that the creditors had no right to bring
a bill to have this award carried into execution, not being parties to
the fubmiffion, nor concerned therein, it being a matter altogether
tranfacted between Fowler and Hamilton only ; and therefore as the
creditors would not at all be concluded by this award, but at liberty
1till to purfue their remedy as they thought proper, for the recovery
of their debts, there was no reafon why they fhould have any benefit
from this award, becaufe it happened to be in their favour; he re-
lied likewife on the want of fufficient evidence on the part of the
plaintiffs, to prove the acquiefcence of Fowler in the award, or even
his knowledge what the award was ; and indeed the only evidence to
that purpofe was his applying to the arbitrators before the award was
finally made, to let him have part of the wine to carry on his trade
with (which the arbitrators would not comply with), and his agree-
ment afterwards with Hamzlton to have the wines depofited in the
hands of Hayward, but no evidence that he was prefent when the
. award was made, nor any other evidence that he was informed of
the contents of it.
Avit willnot ~ Lord Chancellor : A bill to carry an award into execution when
lie to carry anthere is no acquiefcence in it by the parties to the fubmiffion, or
award into ex- , . 2
ecution whereAgreement by them afterwards to have it executed, would certainly
the parties to not lie; but the remedy to inforce a performance of the award muft
g:)en{)“tbg‘_m"“ be taken at law : It has been faid the evidence here of Fowler’s agree-
quielce in it, €Nt to the award after it was made, was not fufficient to found a
nor agree af decree on; but what he principally relied on was, that none of the
;‘e;xai"tdsz now plaintiffs, the creditors, were parties to the fubmiffion, nor did it
cated, bur  appear that they were fo much as privy at all to the tranfaction; and
g:ctseatifiéw therefore, as they were under no obligatiqn of abiding by the award,
they ought not to have the benefit of it; and in reading over the
award, (which at the time of making it, was taken down in writing)
he
3.
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he obferved it was calculated only for the indemnity of Hamilton againft
the failure of Fowler, without any regard had at all to the creditors,
there being no provifion made, that the wines thould be fold, or other-
wile employed for raifing money for the payment of debts of the plain-
tiffs: That though an agreement made between the two partners,
and particular creditors, to appropriate a particular part of the part-
nerfhip effeéts for the payment of thofe creditors, might create a
lien on thofe goods fpecifically for the payment of their debts, in
preference to the reft of the creditors; yet an agreement of that kind
between the partners only, would certainly not difable any of the cre-
ditors from purfuing their remedy at law againft the effeéts of the
debtor, any more than if no fuch agreement had been made.

The bill difmiffed.

(B) For what caules fet afive.

Fune the 18th 1737. Upon appeal from the Rolls.
Mary Medcalfe widow, and William Fues,
William Tves and Ann his wife by crofs bill, Plaintiffs.
Mary Medcalfe and Richard Sfobnfor and his wife,  Defendants.

~¥ " HE bill in this cafe was brought to have a f{pecifick perfor- Cafe 21.
i mance of articles made on the marriage of the defendant, 4 and his
Richard fobnfon, whereby the faid defendant and his wife covenan- m‘gitffl‘;:“ﬁgf
ted in confideration of 2000/, the wife’s marsriage portion, to releafe fore marriage,
all the right and intereft that might accrue to them out of her fa- in confidera- 1
ther’s perfonal eftate, by the cuftom of the city of London, he be- ;ff:,i;zrj
ing a freeman, and alfo to fet afide an award alledged to have been tion, toreleafe
unduly obtained upon a fubmiffion of the controverfies between the 2l the right
parties, concerning the right to this orphanage part. crue tég{hem

As to the firft part of the cafe, the defence made for the defendant out of her fa-
was, that the cuftomary part being a mere poffibility, and contin- gﬁi‘t: Plf;{fg‘:l
gency, which might or might not happen, it could not be releafed, cufiom of
and if he could, that at the time of the articles, the wife was an in- Lendon.
fant, and fo not bound by them ; befides that the 2000/ w:s no
confideration for releafing fuch an intereft, the wife’s father, one

Ruffel, having died worth upwards of 20,000/

Lord Chancellor : Though hardfhips may happen on my determi-
nation, yet thefe are confiderations too loofe either for a judge at law,
or in this court, to lay any weight upen ; and I muft determine ac-
cording to the fats, by the rules of law, and of this court: In this
cafe there appeared to be a valuable confideration for the agreement
in the articles, becaufe at the time the 2000 /. was given, the defen-
dant’s wife was intitled to no part of the eftate of her father, and it
was given for her advancement in the world, and it is highly reafon-

able
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able that fuch kind of articles thould be carried into execution, and
that when a father is bountiful to his children in his life time, that
he thould have his affairs fettled to his own fatisfaction.
:I‘l;e h‘:ﬁf“d As to the objection of the cuftomary part being a poffibility, and
his g;:enar}n’t, merely in contingency, it is of no weight, for there is no dpubt but it
and though might be releafed in equity; but here 1t is a covenant which the de-
;}:ﬁi:;‘;:" et fendant is bound by in all events, and it is no objeQion to fay, the
itisa maer Wife was under age; for though in this refpe@, if the hufband were
:‘;a;;c:;‘i;e dead, the articles would not bind her, and fhe. wou!d by furvivorthip
right of his D€ intitled to the cuftomary fhare, as a chof:c in -aé.hon not recovered,
wife, and he or received by the hufband ; yet he being alive, it is a matter that ac-
;‘;th'i:'lf:]f:;f; crues to him in right of his wife, and he may releafe it, and his
will bind her. releafe will bind her ; and therefore it was reafonable he fhould per-
form his covenant. I found my opinion too on an old law well
known in the city by the name of 7ud's law, whereby a hufband’
was authorized to agree with the father for the wife, though fhe was
.. under age.
Zo}::::ﬁ;ngdtz Upor% this another queftion arofe, Whether the orphanage fhare
releafe, isan {0 to be releafed by the defendant, fhould fall into the dead man’s
f;‘e‘;"tggglt‘he part, and go wholly according to his difpofition of the refidue of his
wife’s right to eftate, as a thing purchafed by him; or, Whether it thould fall into
the orphanage his perfonal eftate, and be diftributed with it according to the cuf-
Ly nt?,;f{o’ tom ? And at firft I inclined to think that it was in the nature of a
eftate of the purchafe by the father, and fo wholly in his power to make a dif-
fﬂeﬁe"fa’f * pofition of ithy his fyvill.; ‘but u}lzl)on hearing the j}?'ttor_ney generaé to
been charged, this matter, 1 am ol opinion, that as in equity things covenanted to
and therefore be dene, are as thingsz&ually done, it mclllﬂi be confidered as if the
ix;:itle[:el&eazo: " hufband had actually releafed, and fo is an extinguithment of his
part of his ge- wWife’s right to the orphanage part, and being an extinguifhment of
neral perfonal the right it leaves the eftate of the father as if it had never been
;ﬁ*“;g{};‘ o charged with it, and muft therefore be confidered as a part of his ge-
the father’s  neral perfonal eftate, and not to go wholly to the executor of the fa-
cxecutor, 338 ther a5 a part of the dead man’s fhare. Cafes cited, 1 Vern. 6. 2
B s Vern. 66 5,P666. 1 Will. 644, 645. 2 Will. 527,
fhare. As to the award, he decreed that it ought to be fet afide, in refpect
Where arbi- that the articles were thewn only to one of the arbitrators, and not
e are de- ¢ both, and he to whom they were not thewn, fwore that if he had
where they feen them, he believed he fhould not have made fuch award: His
make their L ordfhip held therefore, that it was unfairly obtained, but agreed to
3‘:;{,,;;3“' the general rules in cafes of awards, that the arbitrators are judges
without hear- of the parties own chufing, and that therefore they cannot object
ng ;asguffgf againft the award as an unrcafonable judgment, or as a judgment
juttice will  againft law; but where, as in the prefent cafe, arbitrators are de-

intt:rpt;ft‘:,h and ceived, or where they make their award clandeftinely, without hear-
2oLt ing each party ; in fuch cafes a court of juftice ought to interpofe to

fruftrate and avoid fuch awards.

2
In
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In this cafe the plaintiff’s bill was offered to be read as evidence Though abil
for the defendant, and being objedted againft, it was faid, per Lord n Chascery
LChancellor : At law, the rule of evxdence is, that a bill in Chancery ceived in evi-
-~ought not to be recewed in evidence, for it is taken to be the fuggef- det:ce i;lls"‘wv
tions of counfel only ; but in this court, it has been often allowed, Jopr

. y court it may
.and the bill was read. be read, and

His Lordfhip reverfed the order of difmiffion, and declared that hﬁ;:z‘a:m“
by the articles of the 4th of February 1703, the defendant Fobnfon ¢yidence.
is to be .confidered in equity, as barred of any cuftomary fhare in

sight of his wife, or otherwife, of the perfonal eftate of the teftator
}Vzllzam Rufell.

C A P XV.
Bankrupt.

(A) Concerning the commifion and conumifioncrs.

{B) Rule as ta the certificate.

{C) Ruie ag to afliguees.

(D) Toint and feparate commifion,

(E) Ruleas ta His crecutoy, 02 whete be {8 one himleld,
(F) Rule as to landiovs.

(G) Rule ag to compofition.

(H) Rule ag to credifos.

(I) Contingent vebts.

(K) Bule as ta Natwers and invoxlers of bills of exchange.
(L) Wihere aflighees will be chargen Wwith inteved.

(M) Rule as to pactnecthip.

(N) Bule ag to cofts,

(0) The conftrudion of the repealing claule in the tenth of
Queen dun,

(P) Bule ag ta dividends.

(Q) Commifiion {upetfeded.

(R) Rule ag to bankeupt’'s attendancte on aflignees.

(S) Rule ag €o an apprentice under a commiffion of bank-
tuptcy,

(T) Rule ag to vilcounting of notes.,

(V) Bule as to a petitioning credito).

(U) Rule ag to notes whete intereft (8 not expreflen.

(W) The conftrudion of the fatute of the 21 Jac. 1. c. 19. With

vefpet (o bankeupt's poflefion of goods after afiigns
ment,

Sd

(X) Rule
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Bankrup:.

(X) Rule ag ta copyholds unoer commifions of bankrupts,

(Y) taibere aflipnees ate liable to the fame equfity with the
bankeupt bimfelf.

(Z) tapat 18 0y i8 not an af of bankruptcy.

(Aa) Bule as to faleg before commiflionets.

(Bb) Bule as to eraminations taken befoye commifioners,

(Cc) tupo ace liable ta bankruptep.

(Dd) Rule as to his allowance.

(Ee) Bule ag to follicitors fn bantirupt cales.

(Ff) Rule as ta the fale of offices under commiflions of bani-
ruptep.

(Gg) tthat Mmall 0 Hall not be faiv to be a bankeupt’s eftate.

(Hh) gdpere there (s a truft fo2 a bankrupt’'s wife.,

(1i) apat is o traving ta make a man a bankrupt.

(Kk) Rule ag ta a%g of parliament velating to bankrupts,

(L1) ttpat is 02 is not an eleion to abive under a commil
fion,

(Mm) Rule ag te pofecutions againft bim for felony in not
fuceending bimfelf,

(Nn) Bule as to contingent creditos in refped to Dividends,

(Oo) Rule ag to mutual debts and crevits,

(Pp) wmtgetlnuring big time of puviiege, he map be taken by
His bail.

(Qq) Rule as to a cevtificate from commifiionets to a judse.

(Rr) @The eleit of acquielcence unver a cammiflion.

(S1) Rule as to debtg carrping inteveft under commiflions of
bankruptcy.

(Tt) Rule ag ta pauncipals and their fado)s.

(Vv) BRule ag to annuities under commifions of bankeuptey.

(Uu) Rule ag to taking out a fecond conmmifiion.

(Ww) Bule ag to an open account under a commiflion of bank-
ruptey.

(Xx) Rule as to pincipal and futety.

(Yy) Rule as to the infolbent Debtog ads.

(Zz) Bule ag to a bankrupt’s future effeits.

(Aaa) Rule ag ta a ceflio benoum,

(Bbb) Rule ag to depolits under a commifion of bankruptcy.

(Ccc) Rule ag to velation under commiflions of bankruptcp,

(Ddd) Rule ag to an extent of the crown,

(Eee) Rule ag to creditoys affenting 02 diffenting to a certf-
ficate.

(Fff) Wankeuptey na abatement.
(Ggg) Qureft upsn a Sundvap {02 a contempt regulat,

(A) Ton
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(A) Concerning the commiffion and comnuf-
fioners.

March the 13th 1737.
Twifs v. Maffey. |

Father and fon join in trade, and have a commiffion of bank- Cafe 2.

rupt awarded againft them jointly ; the bill was brought by A commiffien
plaintiff, fuggefting that he was a feparate creditor for the fum de- of barkrope
manded by the bill; the defendant pleaded his certificate, and that .3 execution
the debt accrued before he became bankrupt. in the it in-

The queftion is, How far feparate creditors are affected by, or can ?::Zc:r'e dlS[ZF:
a& under a joint commiffion of bankrupt? And Mr. Brown for the nay come
defendant cited, ex parte Crowder, 2 Vern. 706. where feparate cre- under a joirt
ditors were allowed to come in under a joint commiffion, but the ;zg";’fvo:’
joint effects are firft to be applied to pay the partnerthip debts, and their debr:.
then the feparate debts; and as to the feparate effects, firft the
feparate creditors, and afterwards the partnerfhip creditors are to be

aid out of the fame; and therefore the plaintiff might have proved
Eis debt under the commiffion,

Objection, That it was not affirmed in the plea, that the certificate
was figned by four fifths in number and value.

Mr. Attorney general for the plea urged, that fuch a particular
averment was not neceflary in this court, though it might be fo at
law, for it is to be prefumed here, till the contrary is proved, as the
plea fets forth, that the certificate had been allowed by Lord Chan-
cellor.

Lord Chancellor : As to the objeCtion of it’s being a joint commif~

fion, that is no objection, for it affelts joint and feparate eftates, be-
caufe it is never taken out but where both are bankrupts; a com-
miffion of bankrupt is an action and execution in the firft inftance.
Suppofe an altion againft two partners, and judgment; feparate
eftates are liable to fatisfy that judgment ; fo in cafe of bankrupts, fe-
parate creditors may come in under that commiffion, as well as joint
creditors.

As this court marthals demands and fecuritics, fo joint creditors If a bankrapt
as they gave credit to the joint eftate, have fi7/ their demand on the basa czﬂiﬁ'
joint eftate, and feparate creditors as they gave credit to the feparate ;2;;“?0:,;(_
eftate, have fir/# their demand on the feparate eftatc ; the joint com- fion, it dif

~miffion therefore difcharges them from a/l their debts exprefly by the ;h‘“geﬁ }(;le?ts

act of parliment, which does not mention joint or feparate dcbts:é;::te as
But if the bankrupt has fince the certificate made a new promife, well as joint.
that deferves a confideration, and intitles the plaintiff to a difcovery ;

«nd therefore his Lordfhip ordered, that the plea ftand for an anfier.

March
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Marcb the 29th 1743.
o Ex parte Sandon.

Cafe 23. Petition on behalf of creditors upon the feparate eftate of two
Commiffion- partners, againft whom a joint commiffion is now dependm.g,
ers haveno ¢4 he admitted to prove their feparate debts under the joint commif-
izx;rgﬁ;:f fion. Lord Chancellor made an order accordingly, upon their bear-
rae creditors ing a proportion of the expence according to the value of the two
t°"§’°"e.d?b:s eftates : Commiffioners, be faid, bave not a power of doing this without
ypder a jomnt ' 4 i
dommiion,  2he [fanction of the court. :
without the

fantion of the

<ourt. Augnf? the 1t 1744. |

Ex parte Simpfon the elder, Thomas Simpfon and Jobn
Simpforr the younger: In the matter of Fo/eph
Browning a bankrupt.

Cafe 24. BRowning did in his own name contract Witl:l the commiioners of
Commiffion- the navy, to furnith his majefty’s thips with flop cloths, but the
o “fl;‘r’"d:ge fame was in truft for himfelf and the petitioners.  On the 24th of
fing alignees, VoVember 1742, articles of agreement were executed by him and the
are not to ex- petitioners, whereby all the parties were to have an equal part in the
23{;"1::;‘1}16 contra®, and the accounts were to be fettled, and figned every fix
debt, but to  womths : And in cafe any of the parties thould die, or be rendred un-
admit credi-  gble or incapable to carry it on, in his or their own right, then the
tg;;f}’;;‘;};afs fhare of fuch party dying or becoming incapable, fhould be vefted in
due to them, the furviving and capable parties, and the executor of fuch dying or
as they are li- incapable parties, fhould on requeft make a legal affignment to the
count afier.  lurvivors or capable parties, and they fthould give bond for the value
wards, of his fhare at the time of the fettlement of the laft half yearly ac-

count, which was to be conclufive to the executors or adminiftrators,

Browning being indebted on the contradt, and alfo largely indebt-
ed to the petitioners on their private account, made an affignment
dated the 21t of Fanuary 1742, of his intereft in the contrad, to the
petitioners, in the fir/? place to fatisfy fuch {ums as he then owed
or at any time after fhould owe to the petitioners on the contraé or
otherwife, and after fuch payment, to pay the overplus, if any, to
Browning. A

In November 17473, the contra&t ftanding in his name, the com-
miffioners of the navy, for the fafety of the publick, directed that the
petitioners fhould be made parties to the contra®, and that it thould
be carried on in all their names ; and the fame was accordingly exe
cuted by the petitioners. '

On the 6th of Yanuary 1743, the laft half yearly account touch-
ing the contra& was fettled, valued, ballanced, and figned by

2 Browing
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Browning and the petitioners, when it appeared that the increafe of
ftock arifing from profits, from the commencement to that day,
amounted to 4642/, 3s. 44d. and that the bankrupt had received on
account of the contra@ 28,526/, 16s5. and had difburfed 28,146 /
105. 5d. {o that he then remained debtor 380/ 55, 74. to the con-
tract.

On the 11th of Jonuary 1743, Brownng fettled and figned the
petitioners private account, when there appeared to be due on that
account to the petitioners 4615/ 3s. 7d. and by the 24th of Apri,
the day of his bankruptcy, there was due to them on the feparate
account 9480/, and upwards.

After Browning’s bankruptcy the Lords of the Treafury were pleafed
to imprefs to the petitioners to enable them to proceed with the con-
tract 20,000/ to prevent any diftrefs to the feamen, which was to be
repaid to the Treafurer of the Navy by defalcation out of their wages
from time to time as the thips were paid off.

In Aprillaft a commiffion of bankrupt iffued againft Browning, and
the petitioners attended at Guz/dball and offered to prove their debt,
but the commiflioners refufed to admit them, infifting the 20,000/
was to be accounted for as to one fourth part to the bankrupt; which
the petitioners informed them could not be done, for if credit was to
be given for it on one fide of the account, it was a d=bt due to the
Treafurer of the Navy on the other; fo that it made no variation
therein: However the commiffioners thought proper to poftpone the
choice of aflignees, and therefore the application to the court is, that
the petitioners may be admitted to prove a debt of 9480 1. and that the
commiffioners may proceed to the choice of affignees.

Lord Chancellor : 'The act of the gth of the prefent King fays, ¢ The
“ commiffioners fhall forthwith, after they have declared the perfon
“ againft whom a commiffion fhall iffue a bankrupt, appoint a time
““ and place for the creditors to meet, in order to chufe an affignee or
¢ aflignees of the faid bankrupt’s eftate and effects.”

The creditors prefent at {uch meeting are intitled to vote, unlefs
fome material objection againft them, and the majority in value to
determine the choice, which makes it a confiderable queftion, whe-
ther creditors thall be admitted or not.

The application here is, that I will dire¢t the commiffioners to
proceed to the choice of affignees : This is nothing more than what
1s their duty, and therefore fuperfluous.

The crofs petition is, that I would pofipone the demands of the
petitioners, and direct the commiffioners to chufe affignees, without
admitting the petitioners to vote in fuch choice.

The petitioners by their affidavit {wear to a balance,

But the great objection is, that this is nct a compleat account, and
therefore the whole ought to be taken, before the petitioners are in-
titled to be admitted creditors under the commifiion.

Now as to this, the petitioners {wear ‘that on the partner{liip the
bankrupt was only a debtor for 380/ 5s. 74, Whether the ac-
count is ftrictly mads up berween them I cannot fav, but I rather

T believe
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believe not, for it is no more than refts, or like a computation be-
tween partners in the brewhoufe trade.
But then it is {aid, here is a fum of 20,000/ paid by the govern-
ment fince the making up of this account, and that this ought to be
brought into the calculation.
. But I look upon it to be a loan-only from the government, for
it is ftated in the memorial, that whatever fum fhall be advanced by
the government, the treafurer of the navy has it in his power to re-
tain this again by way of defalcation: So that this is only in the na-
tare of an imprefs on the part of the government, and therefore may
be laid out of the cafe; and if {o, here is a man ready to prove a debt
a certain lignidated demand upon a ftated account.
But fay the petitioners in the crofs petition, There are other accounts
not made up, and therefore they fhall not be allowed to preve.
A creditor by Suppofe a debt due on bond, and an open account befides, the
2‘;23;:;21::’ creditor finally is to be admitted a creditor only for the balance; and
likewife, thall yet notwithftanding it is every day’s experience that he is admitted
beadmitted to to prove the bond debt, but ftill the commiflioners may take the
Pond, the e ccount afterwards, and the creditor thall be intitled on a dividend to
the commil- no more than what appears to be really due to him on the balance.
‘;‘:l:‘:’fhfzach_h” As it would be extremely hard to exclude perfons who may per-
count, and ap- haps be the greateft creditors, till the account is determined, which-
on adividend may be the work of feveral years; and as it may be neceflary and
i’fl e‘f}"‘if, bneom' convenient that affignees fhould immediately be chofen, the commif-
more than s doners therefore are not critically to examine into the debt, but to
ﬁ”e to him on admit creditors upon their oath for what they {wear is due to them,
alance. . . .
as they will ftill be liable to an account afterwards.
His Lordfhip therefore ordered that the commiffioners fhould
permit the petitioners to make proof of their debts, and that they
fhould at prefent admit them creditors for what they fhould fo prove,

and that they thould proceed to the choice of aflignees.

December the 22d 1744.

Fx parte Simpfon and others.
Cafe 25. ¢ Pf

P;lcredritor in -EN purfuance of the order of the firft of Augu/? 1744, the petitioners
all cales of attended the commiffioners on the 24th of Auguft laft at G.uiidkall,

open accounts . .. .
ought not to and a depofition was prepared for the petitioner Thomas Stmpfon, who

gi?l;'zl_iied offered to fwear that the fum of 8ooo /. and upwards wos then ac-
count is taken, t0ally due to him and his partners; but two of the commiffioners

becaufe then - refufed to adminifter the oath, unlefs he would deliver up the aflign-

the choice of . "
amgnee‘:” ment given by the bankrupt, dated Fanuary 21. 1742 whereupon

might arite  the choice of affignees was again poftponed by order of the commif-
from a minor floners,
part in value

of the _credito'rs; but &ill if commiffioners have juft grounds to doubt the debt, they do right to admit it only
asa claim. - .

And
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-And on the 5th of December inftant at a meeting under the commif-
fion againft Browning, for the creditors to-prove their debts and chuic
aflignees, the petitioners attended and {wore to a debt of 8ooo/. and
upwards, due to them from the bankrupt upon balance of all accounts,
and in their depofition waved the affignment, and all berefits there-
of ; but notwithftanding they had {worn to their debt, two of the
commiffioners refufed to allow it, or to permit the petitioners to vote
for affignees.

And therefore they now pray that they may be admitted creditors
for their debt of 8oool and upwards, and to vote in the choice of
affignees of the eftate and effets of the faid bankrupt.

Lord Chancellor : The queftion is not now whether the petitioner is
to be admitted a creditor at all events for 8ooo/. but whether he isto
be admitted {o as to join in voting in the choice of affignees; for there
are diftin@icns in the act of parliament, and after voting in the choice
of affignees his debt is equally liable to-be difputed before the com-
mlﬁioners or in this court, notwﬁhf’candmg it has been fo admitted.

And this plainly appears from the claufe in the act relating to credit,
“ And be it further enacted by the authority aforefaid, that when it
“ fhall appear to the commiffioners, or the major part of them, that
¢ there hath been mutual credit given by the bankrupt, or any “other
¢ perfon, or mutual debts between the bankrupt and any other per-
¢ fon, at any time before fuch perfon became bankrupt, the com-
‘ miflioners, or the major part of them, or the aflignees of fuch
‘ bankrupt’s eftate fhall ftate the account between them, and one
¢ debt may be fet againft another ; and what fhall appear to be due
¢ on either fide, on the balance of fuch account, and on fetting fuch
“ debts againft one another, and no more, fhall be claimed or paid
on either fide refpeé’clvcly
How does the matter reft then? There may be in the cafe of
merchants, or as this is, in a matter of contra¢t with the government,
an open.account, and if there does not appear to the commiffioners
any reafonable objection to the fairnefs of the debt, the petitioness
ought to be admitted, for the affignees may afterwards fettle the
account, or it may be done in an adverfe way.

If it was to be taken that in all cafes of open accounts the creditor
ourht to be excluded till the account is taken, the choice of aflignees
rughearife from a much miner part in valuc of the creditors, or the
choice of aflignees might be fufpended for fome years from the necef-
{ity of a previous fuit in this court.

* Eat notwithftanding this, if commiffioners (thcugh the creditor has
made a pofitive oath) have juft grounds to doubt the fairnefs of the
debt, they do right to admit it only as a claim.

As to this pamcular cafe, I think the petitioners ought to be ad-
mitted to prove; the doubt “arifes upon the examination before the
commiffioners, and upon the affidavit of the bankrupt, and the great
obje&ron that there has been no account taken of the profits of the
partnerfhip between the petitioners and the bankrupt, and it is {fworn

3 pofitively
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pofitively by Browning that he has not been paid any thing on ac-
count of the profits, nor has it ever been fettled betvx./een them.

But I am of opinion this is not true ; no {tri&t minute account has
indeed been taken of profit and lofs; the {lops that they fend out are
in the hands of agents: while fleets are abroad, and therefore no final
account could be taken, and for this reafon the articles provide, the
account {hall be taken half yearly, and that if either of the parties
become bankrupt, his reprefentatives thall b.e intitled only to the
profits of the laft half year’s account, and the rifque muft be deducted
as well as all other charges.  This therefore does not remain as to the
bankrupt an open account, for he is exprefsly by the\ articles to be
bound by the laft half year’s account or a ftated one. . '

If the petitioner was not to be admitted as a CI‘Cdlt'OI‘, it would be
laying down a rule that every account, where there is mutual credit
between bankrupt and creditor, muft Jfir/t be {ettled before he can be
admitted to vote in the choice of aflignees, and would be produ‘tive
of very bad confequences. '

I do therefore order the commiffioners to admit the petitioners
creditors for the fum of 8ooo/. under the commifiion againft Brown-
sng, and that they be alfo allowed to votz in refpect thereof in the
choice of an affignee or aflignees of the faid bankrupt’s eftate ; but
the fame is to be without prejudice to any remedy that may hereafter
be taken by the affignees who fhall be chefen, or any of the bank-
'ru,pt’s creditors to controvert the petittoners debt.

anuary the 22d 1746.
Ex parte Parfons.

Cale 26.
“The petition- HE petitioner ftates by his petition that he never carried on the
er prayed that trade of a brewer, nor any other trade whatfoever, nor did he

10 commiffion . g a. . .

2?bankmptcy ever feek or get his livelihood by buying and felling of any wares,
might be feal- goods, or merchandizes whatfoever, as people in trade ufually do;
fi‘ljlaf‘::ﬁh‘m and being advifed he is not liable to all or any of the ftatutes made and
been heard by 1n force concerning bankrupts, by the defcription of a brewer or any
counfelagainft other whatfoever : Therefore prayed that no commiffion of bank-
the iffuing . {ealed inft th . e .
thereof. ruptcy might be fealed againft the petitioner, till he had an opportunity

Lord Chancel-of being heard by his counfel againft the ifluing thereof,

Jor {aid he did

not approve of caveats againft commiffions of bankruptey from the general inconvenience, as they will give an
opportunity to perfons againft whom the commiffion is to be taken out to make away with their effeGs.

Mzr. Parfons the father, by his codicil to his will, direGs Mrs.
Parfons thall carry on the trade of the brewhoufe for the benefit of his
fon, till hearrives at his age of 21.

The {on attained his age of 21 in Auguff 1745,

Lord Chancellor : 1 ordered this attendance on the petition, becaufe
I do not approve of caveats againft commiflions of bankrupt before
they ifue ; there have been fome few inftances, but 1 hope this will

4 / be
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be the laft, becauit it will be a great inconvenience in general, as it
will give an opportunity to perfons, againft whom the commiffion
is to be taken out, to make away their effe&s. '

His Lordthip ordered, that the commiffion of bankruptcy fhould
iffue againft the petitioner, upon the petition of #illzain Belchier, and
that the commiffioners fhould be at liberty to proceed fo far as to de-
cree the petitioner a bankrupt, and to make a provifional affignmeat
of his eftate and effects, to an affignee to be appointed by them un-
der the faid commiffion; but the commiflfioners are not to iffue any
warrant of feizare againft the petitioners effects, nor to fummon him
to furrender himfelf; and further ordered, that the parties proceed to
a trial at law in the King’s Bench, upon the following iflue : Whe-
ther the petitioner ‘fobn Parfons, on cr before the 1gth of Fanuary
inftant, was a trader within the true intent and meaning of the fta-
tutes in force concerning bankrupts or any of them ; in which iffue
Belchier is to be plaintiff, and the petitioner is to be defendant ? When,
after the trial fhall be had, either of the parties are to be at liberty to
refort back for further direCtions.

November the 4_&1 1747,
Ex parte Thomas.

‘ E ‘HE bankrupt petitioned to fuperfede the commiffion againft Cafe 2.
him, becaufe the petitioning creditor’s debt arofe only A note given
from a note that had been indorfed to him after the petitioner had bf_fgre;“ act
committed an a& of bankruptcy ; but as it appeared that the note g indoried
itfelf was given before any act of bankruptcy, though indorfed after, afier, isa debt
Lord Chancellor thought it a debt upon which the petitioning credi- :}F:Tng::fce}::
tors might take out the commiffion. may take out
a commiflion
of bankruptcy
againfl the

(B) Rule as to the certificate of & bankrupt, e

Vide the cafe of Twifs v. Mafley, under the divifion, Concerning the
Commiffion and Commiffioners.

FJanuary the 22d 1741.
Ex parte Fydell.

OUR parts in five of the petitioner’s creditors in May 1740 Cafe 28.

figned the bankrupt’s certificate. The certifi-
But Anthony Danfie and Yofeph Morfon, who had only claimed a ¢ °f2

‘ . .. . . bankrupt be-
debt of 4000 /. under the commiffion, petitioned fome time in De- ing ﬁayid up-
; ' on the petition

of a claimant under the commiffion, who fuggefted fraud and collufion between the bankrupt and his fon. At
a meeting of the commiflioners to examine into this matter, feveral new creditors came in and proved
their debts; but as they did not join in a petition to fet afide the certificate as fraudulently obtained,
¢he court would not delay the allowance thereof, but left the claimant to bring a bill if he thought proper.

U cember
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cember laft againft the Chancellor's allowing the certificate, upon fug-
geftion that the bankrupt by collufion with his fon had conveyed
away an eftate of 200 L. per ann. to the fon without any confidera-
tion. Whereupon his Lordfhip on the 22d of Decemb.er prdcred,
that it fhould be referred to the commiffioners, to inquire into the
conveyance made by the bankrupt to Richard Fydell his for, and the
confideration thereof; and likewife as to the fum of 3863 /. men-
tioned in the affidavits of Anthony Danfie and Jofeph Morfon, and the
difpofition thereof ; and the bankrupt’s certificate for his difcharge
under the commiffion, was by the faid ordet referred back to the
faid commiffioners, who were to certify the whole to the court with.
all the circumftances relating thereto; afterwards the bankrupt and
his fon were feverally examined before the commiffioners concernin

the matters in the order mentioned, and anf{wered the {ame to the
fatisfaction of the commiffioners, who by their certificate, dated the
15th day of Yanuary 1741, certified to the court, that they had re-
viewed the bankrupt’s certificate, and that full four parts in five in
number and value had figned the certificate, ) .

The petitioner therefore prays that his certificate may be allowed
and confirmed. )

Mr. Fydell the petitioner’s fon, being a member of parliament, the
meeting was put off till the middle of jusne, and two duys before,
Fofeph Morfon died ; but at the meeting feveral other perfons came
as creditors, who had not appeared till then, and proved debts of
20 /. and upwards.. ‘

Objected by the reprefentative of Morfon, that as he died but two
days before the meeting appointed by Lord Chancellor’s former order ;
there was no perfon who had any authority to appear before the com-
miffioners in fupport of the elaim of 4000/ or to litigate the confi-
deration of the bankrupt’s conveyance to the fon, and that none of
Fofeph Morfor’s relations had any perfonal notice of this meeting, and

that as there are feveral new creditors, who have come in and pro-

- ved their debts; the certificate already figned is void, as there are not

now four parts in five in number and value who. have figned. :
Lord Chancellor : Upon looking into the ftatute of the sth of the
prefent King, I am of opinion, that every thing which is neceffary to
make it a good certificate has been done in this cafe ; for the commii-
fioners are in the firft place to certify, that the bankrupt has in every
thing conformed himfelf to the feveral dire¢tions required by the fe-
veral adts of parliament relating to bankruptcy, and are further to
certify, that four parts in five of the ereditors in number and value,
awho have duly proved their debts, before them, under this commiffion,

Jhave figned; all which has been done in this cafe, in the ufual form,

fo that there is no circumftance to diftinguith, it from the comman
cafes.

If the new creditors who proved their debts at the laft meeting:
had joined in a petition to fet afide this certificate as fraudulently ob-
tained, and made out their fuggeftions, it would have been a fuffi-
cient ground to fet afide the former certificate; but. as they have not

(s
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done it, and have acquiefced under it, it would be a great hardthip
upon the bankrupt, to delay him any longer, and therefore I muft
allow his certificate; but at the fame time I will not preclude the
reprefentatives of Fofeph Morfon from making a further inquiry by
bill, if they fhall think proper, into the confideration of this convey-
ance of 200/ per ann. to the fon by the bankrupt his father, that,
if it thould turn out to be a fraudulent conveyance, in order to fe-
crete part of the father’s effeéts for his benefit, the refidue of the

eftate after the mortgagees are fatisfied, may be applied for the credi-
tors at large.

Novernber the ath 1743,

Bromley and others, creditors of Sir Stephen Evance,  Plaintiffs.

Goodere, furviving affignee of Sir Stepben Ewvance,
and others,

g Defendants.

_ N the 31ft of December 1711. a commiflion of bankrupt iffued Cafe 29.
againft Sir Stephen Evance who was found a bankrupt, and his where a
perfonal eftate was affigned to Mr. Goodere and others, to whom hisbankrupt's
real eftate was alfo conveyed ; debts to the amount of 60,000/, were ;{2::’ o ;“:;"
proved under the commifiion, and on bonds and notes 4860/, 13s. 64. all, with 2
but intereft was allowed by the commiflioners only to the 31t of la'%? furplus,
December 1711 ; the plaintiffs teftators paid 34. in the pound $pog debss
towards the charges of the commiflion: By four feveral divi-carried inte-
dends, all the creditors received 205. in the pound, and when the™®b fhall be
. . L . allowed inte-

laft was made, it appeared that Mr. Giffon one of the aflignees had rep for theie
then in his hands, 34,340/ ¢/ 84d. and in Michaelmas 1738. Mary refpettive
Ward, as one of the next of kin of Str Stepben Evance, brought a bilif;if;f;m
againft Sir Cafar Child the heir at law of Sir ~fepben, and againft the com-
Mr. Gibfon, and Mr. Goodere for an account, and the cau’z ify No- putation 025‘4
wember 1739 was heard before his honour, who declared Mary Wardy, thiof(?;l
and Sir Cefar Child were intitled to an equal fhare of the furpius ; <Tone:s, but
Mr. Gibfon and Mr. Goodere the aflignees, have at different times ob- C;Cﬁf:,”g
tained decrees in feveral caufes, whereby Sir Stepben Evance’s c{’cateb;,{éj'g})fg@
1s encreafed 20,000/, and upwards, and is fuflicient to pay all hisyond their
debts with a large furplus; and in regard the plaintiffs demands by Peraties:
law, carry intereft, and mo interc/l has been allowed after failure of
Sir Steplen, they pray by their bill, that the court will dire&t the
moncy paid by way of contribution to be refunded, and give fuch
directions as they fhall think proper for the payment of the infereft
due to: the plaintiffs on their bonds and notes, and that what re=
mains now in the afiignees hands, may be retained for the plaindfls
benefit. ‘

In February 1711, Sir Steplen Evance’s certificate wvas fgncd by
the commiffioners; in March following he died, and the 2d of
April 1744, the certificate was confirmed by Lord Chancellcr Har-
conrt,

Th-
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“The counfel forthe defendant Mary Ward alledged, - that as fhe
¢ vyas born after the death of Sir Stephen Evance, the plaintiffs
% ought to be put to the proof of the bonds entred into by him,
< forias the te{tators and inteftates of the plaintiffs who fought re-
¢ lief ander the commiffion, made no other proof of their deb:s
“ than by their oaths, the plaintiffs fhall now be obliged to male
ik legal proof. » '
¢ They infifted likewife, that as Sir Stepben Evance obtained his
¢ certificate, and had been confirmed by the Chancellor, the debts
*“ owing by the bankrupt antecedent were difcharged, and the plain-
“¢ tiffs are not intitled to intereft on fuch debts; efpecially as the cer-
“¢ tificate was figned by the teftators and inteftates of the plaintiffs ;
< but in cafe the court thould allow intereft to the {pecialty creditors,
“¢ then they contended that the fame fhall not be above the penalties
“ of their fecurities.”’ ‘

Lord Chancellor : ‘There are two demands in this cafe, one in be-
half of all the creditors, to have the money paid by way of contribu-
tion, refunded out of the furplus of Sir Stephen Evance’s e{’cgte; and
the other, that the bond creditors, and all thofé whofe debts carried,
intereft, may be allowed intereft for their refpective debts, from the

~time the computation of it was ftopped by the commiffioners. -

As to the firft, It feems admitted by the defendants, that the con-

tribution money ought to be refunded out of the furplus; the princi-

pél queftion therefore is as to the demand of intereft, and I think that

It came before me originally upon petition, and even then my firft
-apprehenfion was, that it would bear no great doubt; but as it was

‘infifted, there was no juft foundation for the demand, and, that if I

determined it that way, my determination would have been fubject
to no appeal, I chofe to have it come before-me by way of bill.

But before I enter into the merits of the queftion, I will take no-
tice of fome objettions that have been made, in order to lay them
out of the cafe. «

It has been objeGed, that this is not a proper queftion to come on
by way of bill, for the court can bave no more power on a bill, than
they would bave bad on a petition ; and that therefore it cught to have
been determined upon a petition.

It is true the rule of determination muft be the fame, as if it had

of determua- come before me by way of petition, but yet it is equally proper, that

tion i the *
fame, as if
heard upon
petition,

it fhould come by way of bill, and bills are frequently brought
in cafes of bankruptcy for fettling the demands of creditors.
Another objetion is, That the defendants, the reprefentatives of Sir
Stephen Evance awere not bound by the progf of the debts before the.
comiffioners; but I think they are bound, unlefs they can prove

{ome particular obje@ion to the debts,

=

“The
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The common proof before the commiffioners is the ocath of the The proof of
creditor, which is binding, unlefs the bankrupt, or the other creditors 2 debt before

! . . . . . commifiion-
obje@ to it, and then it is examined, and an appeal lies from the de- e, untefs 2n
termination of the commiffioners to the Great Seal by petition ; but objection be
if no objection is made in a reafonable time, fuch proof by oath is made in a rea-

fonable time,
conclufive. is conclufive,

and the bankrupt’s reprefentatives are bound by it.

The next obje@ion was made on the part of the plaintiffs to the A certificate
certificate, That not being confirmed till after Sir Stephen Evance’s death, 2lowed in the
.. . the life-time
it 15 void. of the bank-

. rupt, though
not confirmed by Lord Chancellor till after his death, is geod, for the operative force of it arifes from the cox-
{ent of the creditors, and when confirmed, it has its ‘effe@t from the beginning.

Though Sir Stephen Evance’s certificate was not confirmed by lord
Harcourt, till two years after his death, yet I am of opinion it is as
good and valid as if confirmed in the bankrapt’s life-time; for not-
withftanding the ftatute mentions only the bankrupt, yet it extends
to his reprefentatives.

On the death of the King, a commiffion may be renewed though
the bankrupt be dead, (as it has been twice in this very cafe), and if
a commiffion may be renewed againft a bankrupt who is dead, it
holds much ftronger that a certificate may be allowed after his death;
but then it is faid, the allowance is in nature of a condition, and the
condition not being performed, the certificate is woid, 'The operative
force of it arifes from the confent of the creditors; the reafon of
allowance by the Chancellor is to prevent furprize, and is but a con-
dition fubfequent if you make it'a condition, and when the certificate
is confirmed, it has its effe from the beginning.

Having laid thefe things out of the cafe, I come now to the main
queftion, Whether creditors for debts carrying intereft by contrad,
are intitled to have fubfequent intereft; and I think they are.

All bankrupts are confidered in fome degree as offenders, they are
called fo in the old a&s, and all the acts are made to prevent their
defeating and delaying their creditors, and it would be an extraordi-
nary thing, that the delay of payment fhould prevent the creditors
from having intereft out of an eftate able to pay it, when intereft in
all cafes is given for delay of payment.

I will confider this cafe fir/# upon the old a&s previous to the 4th
and 5th of Queen Anz, and then upon that flatute. '

The ftatute of Henry the 8th has been fo much altered by fubfe- 1. e of
quent als, that it does not deferve any confideration, therefore laying 13 Elia. gives
that out of the cafe, I will begin with the 13 Eliz. cap. 7. commiffioners

It is manifeft this a&t intended to give the commiffioners an equi- 5 ;‘i‘f{:ﬁ :f'
table jurifdition as well as a legal one, for they have full power and legal jurifdic-
authority to take by their difcretions fuch order and diretion as they ti°“ﬁ ’"’g fo
fhall think fit; and that has been the conftrution ever fince; and finces and on

) petitions be-
fore the Chancellor, he proceeds as in caufes by bill, upon the rules of equity.

X there~
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therefore when petitions have come before the Chancellor, he has
always proceeded upon the fame rules, as he would upon caufes
coming before him upon bill, The rules of equity.

The next direion in the aét is, what the commiffioners fhould do
in regard to the debts; they are direCted fo pay o every of the creditors
o portion rate-like according to the quantity of bis or their debts.  And
the queftion is, What debts are here meant? And I am of opinion it
means debts due at the time of the bankruptcy, or when the com-
mitfion iffued, which is the fame ; for, to prevent difputes about the
time when he becomes a bankrupt, the commiiioners always find in
veneral, that he was a bankrupt at the time the commiffion iffued ;
but this conftru&ion muft be confined to cafes where there is a de-
ficiency, for it is then only the creditors are to have a portion rate-
like.

The act goes on to take notice of the furplus, which it dire&s to
be paid to the bankrupt ; and it leaves full power to the creditor to
recover the refidue of his debt, in like manner and form, as he thould
and might have done before the making of this act; and as before the
a& he muft have brought his action for the penalty, therefore he
mufl have done the fame after the a&, and at law he would have had
judgment for the penalty ; and if the debtor had come here for re-
lief, he would not have had it upon any other footing than the pay-
ment of intereft to that time. ’

This thews the furplus to be paid over to the bankrupt, is only the
furplus after payment of the whole debts; for it would be vain to
pay any other furplus, when it might have been recovered from him
again by the creditors.

Thus it ftands upon the 13th of E/zz. The next is the ftatute of
the firft of Fac. 5. cap. 15. that has not much in it, but the expref-
fion of full fatisfaction in the claufe which gives the bankrupt the fur-
plus and is penn’d in thefe words: That the commiffioners fhall make f ay-
ment ¢f the overplus of the lands, &c. and goods, &c. if any fuch fhall
be, to the bankrupt, bis executors, adminifirators, and affigns, and that the
bankrupt aftcr the full fatisfaltion of the creditors, fhall bave full pewer
and authorizy to recover and receive the refidue and remainder of the

debts to bim owing.

But the more material a& is the 21t of Jac. 1. cap. 19. in which
there is the following claufe : That the commiffioners may examine upon
oath, &c. any perfon or perfons for the finding out and difccvory of the truth
and certainty of the feveral debts due, and owing, to all fuch creditors,
a5 fhall feek relief under the commiffion, and that all and every creditor
and creditors, baving ficurity for bis or their [ivcral debts, by judg-
ment, flatute, recognizance, [pecialty aith penalty, or without penalty,
or other [ecurity, or bhaving no fecurity, fball not be relieved upon any fuch

Jjudgment, &c. fir any more than a rateable part of their jufft and due

debts, with the other creditors of the bankrupt, without refpect to any

ficch penaity or greater fum contained in any fuch judgment, &c.

This act only meant to exclude creditors from the benefit of the
penalty as againft creditors, and not as againft zbe bankrupt himfelf.

But
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But then it is faid, the practice has been for the commiffioners to
afcertain the debts, bv computing intereft only to the time of iffuing
the commiffion, and that being the cotesnporaica expofitio, is to be re-
lied on.

There is no direCtion in the act for that purpofe, and it has been
ufed only as the beft method of fettling the proportion among the cre-
ditors, that they might have a rate-like fatisfaction, and is founded
upon the equitable power given them by the act.

But ftill it has been faid, that all creditors come under the terms of
the commiffion, which is to have intereft no farther than the time of
iffuing the commiffion; and if that was the rule of law, to be fure
they muft abide by it, but there is no fuch rale: It is faid creditors
have advantages given them by the a&, and therefore they muft abide
by the difadvantages of it ; but the advantages are very trifling, for by
the 13th of Eliz. eftates tail in pofleffion and copyholds were given to
the creditors, and it is only eftates tail in remainder that are given by
the 21ft of Fac. the firlt, which is a very flight advantage, and for
which it has no where dire€ted that they thould lofe a fubfequent in-
tereft, and the meerly coming-in to prove his debt cannot hinder him
of it.

79"

I come now to confider it upon the 4th and sth of Aune, cap. 17. a certificate

which was infifted upon as the ftrength of the cafe; and the ma-

terial parts to be confidered are,
Firf?, What are made the debts?

difcharges the
perfon of the

bankrupt, and
bis eftate fub-

Secondly, What is the operation of the certificate ? feq'lgniyt“;)t
Thirdly, The claufe in regard to the allowance of 5 per cent. 2 tho chate in

As to the fir/?, I do not find the words, Debts due before the time the hands of
of the bankruptcy. Except in the claufe of difcharge, fo that they the2fignees.

feem to be left the fame as in the former act.

Confider therefore the effect of the difcharge, the certificate is not
to operate as a difcharge of the fund before vefted in the aflignees,
but to extend only to any remedy to be taken againft the perfon of
the bankrupt, or his future effects. It is true it will be a difcharge
of the bankrupt not only as to debts proved, but alfo as to creditors
who have not come in; but that is nothing as to the prefent fund, for
fuch creditor who has not come in yet, may come in, if he has not
lapfed his time, which is a queftion between the creditors fingly;
and therefore I am of opinion it was meant to difcharge the perfon of
the bankrupt, and his eftate fubfequently accrued, and not the eftate
in the hands of the affignees.

To come then to the clanfe which dire&ts an allowance of five per
cent. to the bankrupt, where the effe¢ts amount to ten fhillings in the
pound, &e.

It is infifted, that the ten fhillings in the pound is to be computed
upon the debts ftated by the commiffioners, without regard to the
{ubf quent intereft ; and f{o it is, becaufe it proceeds upon a fuppo-
fitic .1 of there being a deficiency of the creditors being paid a rateable
proportion,

But
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But fuppofe there is a furplus, and that it does not amount te § per
cent. then I think fo much fhould be taken out of the creditors
twenty fhillings in the pound as will make it up 5 per cent. But
then it may be objected, that here is a cafe where the l?ankrupt
thould have a furplus upon the debts as ftated by the commiffioners,
without paying the fubfequent intereft; butif I'am right in the bank-
rupt’s being intitled to that equity, it is not the cafe, for then it comes
again to the rateable proportion.

But it is faid there is no detention in this cafe, and that intereft
arifes from the detention of the debt ; but the law prefumes a delay
in the bankrupt, and therefore it is due for that reafon,

And fuppofe that from the difficulty of getting in the bankrupt’s
effects, and by his eftate’s carrying intereft, there thould be a furplus,
it would be abfurd to fay the creditors thould not have intereft like-
wife.

But it is objected, there will be a difficulty in forming this decree, for
by this way, creditors upon fimple contrad may have a better fatif-
facion than creditors by fpecialty, for the fpecialty creditors cannot
have more than their penalties, whereas creditors by notes carrying
intereft will have their whole intereft ; but no objection arifes on that
account, becaufe it is a frequent cafe in the difpofition of truft eftates.

Where there  Theére is in this a&t a claufe of mutual credit ; fuppofe both debts
5 mutaal cre- o) eying intereft, and the creditor comes in late, certainly the com-
it between 2 ", . 4
bankrapt and miflioners ought to ftop intereft on both fides at the time of the
a creditor, the hankruptcy, or compute intereft on both fides till the fettling the
Zﬁ;ﬂ’g;‘ﬁ;s account ; for it is abfurd to fay they fhould ftop intereft on the cre-
inceret on  ditor’s debt at the time of iffuing the commiifion, and carry on in-
f’l:’ef“d:i‘:eg’f attereft on t'he bar.lkrupt’s demand. .
the bankropt- 1 mmention this to thew that an equitable rule ought to be followed
<y,orcompute in giving intereft in thefe cafes.
L‘:)‘f;eg“";lc Upon the whole therefore I declare, ¢ That as there is a confider~
ferling the < able refidue of Sir Stephen Evance’s eftate above what has been di-
account. ¢ vided upon the principal of the debts, and the intereft of debts carry-
¢ ing intereft down to the time of the commifiion, the contribution
“ money paid by the creditors towards charges ought to be reim-
“ burfed out of his eftate, and that 2ll the creditors of Sir Stephen
“ Ewvance by bonds, contradts, or notes carrying intereft, are intitled
to receive intereft out of his eftate for the principal fums, which
were owing at the time the commition iflued, from the day of
its iffuing till they receive full fatisfattion, before any furplus fhall
be conveyed to the reprefentatives of Sir Stepben Ewance.  Let the
mafter therefore take an account of the eftate of Sir Stcpben Evance,
in the hands of the affignees, and alfo of the diftribution money,
and compute intereft on the principal fums which were due at the
time of the commitlion ifluing, on bonds, contraéts and notes car-
rying intereft 5 bus wpon the bonds no interef} beyond the penalties
thereof; and vpon fuch other contra@s or notes carrying intereft,
the intereft at the rate therein fpecified, and wherein no particular
“ intereft is {pecified, at the rate of 6 per cent. until reduced by a&
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of parliament to § per cent. and from that time at the rate of 5 per
cent’,

¢ I decree the effe@s of the bankrupt remaining in the hands of
the atiignees, to be applied in the firft place for the payment of the
debts of fuch of the creditors who have not yet proved to the fatif-
faction of the commiffioners, though not difallowed by them, and
fhall hereafter be allowed by the mafter, till paid up equal with
‘the other creditors ; and in the next place to pay the contribution
money, and then the creditors by bond, contracls, or notes car-
rying intereft, from the time of iffuing the commiflion, pari paffu,
till they receive full fatisfaction.

¢ The mafter to take an account of what has been paid to fuch
creditors by way of dividends, and what has been fo paid, to be
applied in the firfk place to keep down the intereft, and afterwards
in finking the principal; and if the refidue of Sir Stepben Evance’s
perfonal eftate fhall be {ufficient for the purpofes aforefaid, then I
decree that the remaining real eftate of Sir Stephen Evance be
conveyed by the affignees to Sir Cefar Child (Sir Steven Evance’s
heir at Jaw) and his heirs, and if any furplus is left of the perfonal
eftate after the purpofes aforefaid, it is to be divided into muoieties,
and one moiety to be transferred to' Sir Cefar Child, and the other to
Mary Ward ; bit if the perfonal eftate be not fuflicient, I decree
that a fufficient part of the real eftate be fold, and the money be
applied for the purpofes aforefaid, and the furplus (if any) be paid
to Sir Cefar, and if any eftate remain unfold, that the fame be
conveyed to Sir Czfar; if no furplus remain of the eftate and ef-
fe@s of Sir Steven Evance after debts ands cofts, or if there fhall
be a furplus, which fhall not be equal to an{wer the allowances
made to bankrupts, then I referve the confideration in regard to
fuch allowances till after the mafter’s report. The cofts to be paid
out of the bankrupt’s eftate.”
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Fanuary the 22d 1743,

Ex parte Johnfon and others.

L .. Cafe j0.

N application to ftay the bankrupt’s certificate, on the petition 3

. . Where 4 parts
of Jobnfon and others; four parts in five in number and value i, ¢ iy nim-

of the creditors had figned the certificate, and the demands of the ber and value

petitioners were not liquidated, but depended upon a long account to gr;hheas;e{:l;.
be taken between the petitioners and the bankrupt; the bankrupt ed the cenih-

fwears pefitively that the balance on taking the account will be in his Cafﬁ» the ffour_t
favour ; and the petitioners do not venture to {wear that there will be tf:;;&ﬁ
any balance in their favour. of perfons,

whofe de-
mands on the bankrupt’s eftate depend upon an account to be taken, and where they do not fwear to z
balance in their favous.

Lord Chancellor : T will not ftay the bankrupt’s certificate, but will
give the petitioners leave to infpect his books, and in taking the
Y account
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acccunt before the commiffioners of their feveral demands,_ if they
fhall hereafter appear to have a balance, they fhall bave a liberty to
come upan-the bankrupt’s eftate for that balance.

March the 26th 1750.

Ex parte Williamfon, who prayed his certificite might
be allowed, and a crofs petition for cteditors who op-

pofed it.

Lord Chancellor + X X 7HEN this miatter came before me at &
Cale 31. ' ' . former hearing, I poftponed the certi-
The baokrupt ficate, from the diflike I have to traders living in Ireland coming over
zgt(f;zg " here, anid obtaining a commiflion (by way of collufion) againft them-
Ireland. felves, ‘in order to get clear of all their creditors ; and therefore I hayve
Where a per- giver a greater latitude, and a length of time, more than ufual; ip
§°§‘,;§;‘;§50§‘; order to allow an opportunity for Frifh creditors, if there were any;
kingdom be- to fend over affidavits and proper authorities to prove debts under
Lorg?lgotfo *he the commition ; for as they have not addpted the bankrupt adts in
Great Britein, Ireland, 1 was willing they fhould have full time to apprize them-
and comes  felves of the nature of thofe acts, and fend over proper affidavits of
over o4 .. their debts, 'No application has been made to fuperfede the com-
mifion may miffion; and even if there had been one, it would have failed; be-
be taken out  caufe if a perfon carries on a trade in one kingdom belonging to the
?ny i r;,i’ct:r crown of Great Britain, and comes over to another, a commiffion
where hethen may be taken out by a creditor in the place where the bankrupt then
;‘:ize;:stﬁi’f” happens to be; as he has traded to this kingdom, and contrq&ed debts
ded to this here. There are feveral inftances of this kind, where perfons belong-
kingdom and ing to the plantations abroad, and which is their fole place of refidenc,
Sgg;sf:fg yet happening to be in England, have had commitfions of bankrupt
' taken out againft them here. ‘
I muft be determined by the acts of parliament in allowing the
certificate of a bankrupt.
Certificates Certificates are matters of judgment, and I do not know that a
;Jgg’;ae‘;f'::; mandamus would-lie to compel an allowance ; for it is difcretionary
2 mandamus 10 commiffioners /7%, and afterwards in the Lord Chancellor, and yet
would notlie it ought not to be arbitrary, either in the commiflioners or the
o Sompel tor Chancellor to fay, We will; or will not, allow a certificate ; but they
it is dirc;e’— ought to be governed intirely by fairnefs or fraudulent behaviour in
tionary In  the bankrupt.
jf(:/;m,r?ﬁo?:rs Then onI:: queftion will be, Whether Williamfon has been guilty of
theLord Chan- fraudulent concealments to the prejddice of his creditors.
iiffgsf‘f“’" And another queftion, Whether the petitioners are perfons qua~
lified to be creditors under this commiffion, and to aflent or diffent
to the bankrupt’s certificate.
Where 2 My principal objection, when the matter of the certificate came

bankroptis  fir{t before me was, the great haft that has appeared in figning the
a trader in > .
Ireland, figning his certificate in three months after the commiffion iffues, is too precipitate ; and Lord Chancellor
ftopped it on this account, ' a

certificate
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certificate; in lefs:than three months after the commiffion iffued,
which I thought too precipitate as he was a trader in Ireland, and
might be prefumed to have large debts ftanding out againft him
there ; and it appeared alfo, upon the face ot his examination, that
the greateft part of his books were then in Ireland; {o that he had
not made fuch a full difclofure or difcovery, as to intitle him to his
certificate.

The objection to the unfairnefs of the accounts is now cleared up;
for confidering the largenefs of the petitioning creditors demand, ‘be-
ing no lefs than 4900/, it is much more accurately made -up from
the bankrupt’s books, than is ufual in bankruptcies; for very fre-
quently the want of correétly keeping books, is the occafion of a
perfon’s bankruptcy ; and it is a common faying in Holland, if a man
fails, not that he is a bankrupt, but that be kept bis books 7ll.  If
there had been creditors in Jreland, who had complained they had no
opportunity of coming in, it would likewife have had weight, but
there is no complaint of that fort, and from Auguft 1749, to this
time, no fuch creditor has appeared. ‘

- The laft queftion is, Whether the prefent petitioners are qualified
to-obje& to, and oppofe the certificate of the bankrupt. Their firft
order to prove their debts was as long ago as the 2d of Auguft 1749,
and the certificate was ftayed in the mean time, and alfo the divi-
dend ; not one of the petitioners but Sharp made an affidavit of a
debt at the time of the application, for the others had not verified
their debts upon affidavit ; and therefore as they did not lay a founda-
tion for it, I could not make an order, that they fhould go before the
commiffioners to prové their debts, but I purpofely ftayed the cer-
tificate to give them time to make out their debts in {JI‘OOf.

Sharp when he came before the commiffioners only claimed; and
though he called himfelf a judgment ereditor, did not fo much as
produce a copy of the judgment on which he had the bankrupt in
execution, -and if he had, it would not have done, unlefs he had like-
wife by oath verified his debt; nor ought he to have been admitted a
creditor even then, unlefs he would have difcharged him from the
execution, for he muft not come under the commiffion, and profe-
cute the bankrupt at law likewife.

No other of the petitioners have fo much as claimed before the Unlefs a per-
commiffioners, and unlefs a perfon proves, or:fhews a reafonable g‘;‘;tprgrvfhse‘:vs
ground for a claim, they are not within the rule for affenting or dif- ; reafonable
fenting. , ground for a

I cannot lock up certificates for ever, and deprive a man of his li- 2™ heis
berty, which the law has given him; after a full time has been rule for affent-
allowed for inquiry, and a full time alfo for creditors coming from ing or diffen-
Freland, or fending affidavits over., i Al
. Nothing fraudulent comes out upon the inquiry, and no debt has
been proved in a year and a half’s time,

There--
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Therefore the certificate muft be allowed, and ordered accord-
ingly. v
The allow- N. B. It has been objected by the petitioners counfel, that the

f;zzf(:fpis allowing the certificate will preclude them from proceeding:
certificate wil  ~ againft the bankrupt’s fureties, in the feveral fecurities now in
not difcharge their hands, and therefore there ought to be a faving to them of
ggtftf:yue;fay their right, notwithftanding the certificate is allowed.

be proceeded |
fvgl?l:?gngﬁ)tg Lord Chancellor faid, There was no occafion for fuch a reftriction,

fach allow. for the allowing the certificate of the bankrupt will not difcharge his
ance, fureties.

Decernber the 21t 1 753,

Anon’.
Cafe 32.

‘2: ﬁﬁ‘fffﬁél N application by a perfon who .is a creditor of a banqupt, that
tor to ftay he may be admitted to prove his debt before the commiffioners,
thetbgr’l:rUPt’s and to ftay the bankrupt’s certificate, and to be at liberty to affent or-
certincate, .

The comif-  diffent thereto.

fionwastaken  The commiffion was taken out but the 1oth of Sepz. laft, and the
out the 1oth . ificate figned the 3oth of Nov. following.

of Sept. and = . - . .
the certificate  Liord Chancellor : 1 difapprove extremely of commiflioners being

ﬁfgrf\?dth?sfth fo precipitate in figning certificates.
of Nov. fol- . . .
lowing. This appears to me to be what is commonly called a clearing

This preci- commiffion ; for the aflignees are very near relations of the bank-
pitate pro- e,

ding is con- " . . . .
iffr;i?,lsthe Sach hafty proceedings invert the very intention of the acts of par-
intention of liament, which were made in favour of creditors, but are too often
E;igf:;fz; of sbufed for the fervice of infolvent perfons.
which were His Lordfhip therefore direCted the certificate to be ftayed.
made in fa-
vour of cre-

ditors, but November the 2d 1754.

too often
abufed.

Ex parte fobn de Saufmarez, Henry B}"oc/é, Matthew de

Saufmarez : In the matter of #illiam Dobree a bank-
rupt.

Cafe 33. ON the 6th of Apri/ laft a commiffion of bankruptcy iffued
An applica- againtt William Dobree, who was declared a bankrupt.
tion that the  The petitioners, and divers others of his creditors live in Guern-
allowance of . . .
the certificate ./2Y> aDd from time to time before he became a bankrupt, remitted to
mightbe  him feveral large fums of money, in order to be invefted in the
ftayed. funds in Eﬂg[(md, in their names.
Since the iffuing of the commiffion, the petitioners have difco-
vered that #illiam Dobree did not inveft the money in the funds in

their names, though he wrote them word from time to time

3 that
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that he had fo done, and remitted to them the intereft as it becaine
due.

The debts of the bankrupt amount to 81,009/ and the debts of
the creditors who have figned his certificate, to 22,924/ 18s. 44d.

Peter Dobree, nephew of the bankrupt, proved debts under the
commiffion, amounting to 13,688 ). 10s. 104. in different rights,

art on his own account, part as executor of Nicholas Dobree, part as
guardian of Peter Dobree, another part as guardian to Rache! Cary
Dobree, another as guardian to Mary Dobree, another as one of the
executors of Martha Carey, and anocther as father of Judith Dobree.

He chofe himfelf and two other perfons affignees, and on the
18th of May laft, the very day the bankrupt finifhed his examina<
tion, the certificate is figned. Peter Dobree figned the certificate in
right of other perfons, four times, having proved debts in fo many
different rights, as guardian and executor to fuch perfons.

There were but 12 of the creditors of #illiam Dobree, who pro-
ved their debts under the commiffion, befides Peter Dobree, and if he
fhall be confidered but as one creditor, there will not be four parts
in five in number and value of the creditors, who have proved their
debts under the faid commiffion, that have figned the certificate :
The greateft part befides of the bankrupt’s creditors could not pof-
fibly prove their debts at the time appointed for his laft examination,
by reafon that they did not know whether the money they had re-
mitted to the bankrupt had been laid out in ftocks in their names, or
in the bankrupt’s.

In 1748. William Dobree, the bankrupt, gave upon the marriage
of his niece Mifs de Hairland to his nephew Thomas Dobree 1000 /.
as a marriage portion, at a time when he was infolvent.

The major part of the creditors who had figned the certificate
were nearly related to the bankrupt,

For thefe reafons the petitioners pray that the allowance of the
bankrupt’s certificate may be ftayed.

The fecond petition, ex parte Fobn de Saufmarez, and feveral other
creditors of William Dobree, ftates, that fome fhort time before the
commiffion iffued, Dobree forgave two of his nephews 187 /. which
they owed him, and transferred divers ftocks to the amount of 6000l
and upwards to feveral of his creditors, without their diretion, in
expectation of receiving favours of them in cafe a commiffion iflued;
and prays the matter of this petition might come on to be heard at
the time of the former petition, and that the bankrupt’s certificate
might be difallowed.

The counfel for the petitioners infifted, that an executor and
guardian cannot fign a certificate.

Lord Chancellor as to this was of opinion, that exccutors might A perfon who
fign, but that a perfon who has a debt in his own right, and another b3 2 debt in

. . his own right
debt as executor, could not, as he apprehended, fign a certificate in an anothoras

two diftinét rights, for both are to be confidered as his own parti- executor, can-
cular debt not fign a cer-
' tificate in two

diftinét ca-

Z The pacitie:.
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The counfel for petitioners likewife obferved, that till they had fent
over to England, they did not find out the fraud of the bankrupt in
difpofing of their ftock for his own benefit, a.—nd that the affignees
never oice thought proper to appoint any meeting, from the month
of iy till Auguft, fo that thefe creditors had no opportunity of
proving their debts, which amount to 35,000 /. and inftead of four
parts in five in number and value, there was not one fourth part had
figned the certificate. ) i

The claufe in ~ That by giving a fortune of 1000/ to his niece at a time he was
the sthof infolvent, he feems to be within the meaning of the claufe of the
of Gecrge the ’ . .
24, in which § Geo. 2. where a bankrupt is excepted from the benefit of this act,
abankruptis € who hath or fhall, for or upon marriage of any of his children,
excepiec 1%« have given, advanced or paid, above the value of one hundred
this a&t, who ¢ pounds, unlefs he fhall prove, by his books fairly kept, or other-
hazh upon 0 wife upon his oath, before the major part of the commiffioners,
;’f?y"if}gﬁif ¢ that he had at the time thereof, over and above the value fo given,
¢ advanced or paid, remaining in goods, wares, debts, ready money,
*l‘fe"‘éf fgi‘;a “ or other eftate real and perfonal, {ufficient to pay and fatisfy unto
anlefs he hath ©° €ach and every perfon, to whom he was any ways indebted, their
fufficient tofa- ¢ fyl]] and intire debts,
::gi?gr:’imﬁ Mr. Attorney general for the bankrupt infifted, this is not within
be conftrued the intention of the act of parliament, and was going to give his re-
fritly, agd fons, when Lord Chancellor interrupted him, by faying, it certainly
}‘;;;;‘iﬁa,‘j" was not; and as it was a penal claufe, it ought to be conftrued
children of a ftrictly, and confined to the children of a bankrupt, and not to extend
bankiapt-  apy further.

Mr. Attorney general then obferved upon other parts of the cafe,
that though the debts are confiderable, yet the deficiency will not be
fo, for there has been a dividend already of eleven fhillings in the
pound, and that there will be enough in the whole to pay three
fourths of this large fum of 81,000 /.

That there is no objeCtion to the reality of any creditor’s debt who
has figned the certificate.

That the greateft part of the perfons in whofe names the petition
is prefented, have by attorney figned the bankrupt’s certificate, and
know nothing of this application ; and particularly one Burgefs, who,
as appears by affidavit, is now upon a voyage to Newfoundland, and
that upon application to his wife, for leave to make her hufband a
party to the petition, the pofitively refufed to give her confent; fo
that the certificate has been ftayed from Auguf to this time, by falfe

Thecerﬁﬁcatefuggeﬁlons and allegations. . o

being figned  4407d Chancellor : 1 fhall not go upon any particular niceties in de-
upon the fame termuning the queftion which has been made upon thefe petitions.
gii’ﬂrr’::ht}:‘; @ The bankrupt in general feems to have behaved very fairly, tho’
exaninntion. At the fame time I cannot acquit him in the matter of the ftock, af-
and two *hirds ter receiving exprefs direCtions from his correfpondents at Guernfey
of the credi- ¢ purchafe the ftock in their niames, and yet taking upon him t
tors living in . . At - Sy y : g up m 1o
Guernfiy, the DUy it in his own, and then writing word that he had purchafed it

allowance of in their names; but be this as it will, I muft not be induced to make
the certificate X ‘ ,
ftayed for ' a pre-

thefe reafons,

children given
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a precedent, which in my apprehenfion will be a reproach to the
juftice of this court. _

The moft important of the bankrupt’s tranfactions, and the largeft
of his debts are in Guernfey, which, though part of the dominions of
the crown of Great Britain, are at a great diftance from hence ; and
yet notwithftanding the commiffion is taken out in Aprz/ only, the
certificate is figned on the 18th of May after.

Such precipitation in a matter of this kind is very impropet.

I will put the cafe that thefe creditors in Guernfey had heard of
this bankruptcy, ftill they could not come in as creditors, till they had
firft dire€ted a fearch in the books of the refpeGive companies, to fee
in what manner the ftock was purchafed, whether in their own
names, or the bankrupt’s,

The creditors who have figned the certificate, and have proved
debts to the amount of 22,000 /. are in number eleven, but then only
feven of them have figned for themfelves, and in their own right, for
Mr. Dobree the nephew has figned four times as guardian and execu-
tor, and the debts of the Guernfey creditors are 35,000/

The admitting fuch a certificate as this, would be turning the edge
of the law againft creditors in favour of bankrupts, which is not to
be fuffered in a commercial country.

All certificates formerly were referred to the judges; but the Great Formerly the
Seal finding this rather inconvenient, have of late taken the cogni- judges had the

. . . ? cognizance of
zance of it upon themfelves, and they muft exercife this power in a ez

difcreet and equitable manner. but being
Lord Chancellor ftayed the allowance of the certificate, f,‘:[‘l'i’gni"“t‘;‘;‘
Great Seal has
}all;en it to it-
(C) Bule as to aflignees. -

December the 23d 1737,

In the matter of the earl of Lz'z‘c@?ela", and Sir Fohn
Williams. '

ORD Litchfield and Sir Fobn Williams were affignees under a Cafe 34.
commiffion of bankrupt; the latter entrufted one Gurdon the

clerk of the commiffion, to receive fome of the effes of the bank-

rupt’s, and to pay fome of the debts and dividends ; no fraud appear-

ed in the affignees, but the clerk afterwards failing, the queftion up-

on petition was, If the aflignees thould make up the clerk’s defici-

ency to the creditors ?

Lord Chancellor : 'The rules of equity in relation to neceffary ads Tpe rute that
done by truftees, where truftees thall not be accountable for lofles truftees fhall
which happen from thofe neceflary acts, hold not as to perfons em- ™ bebaf'f
ployed by the truftees, but only to the truftees themfelves, Joffes which

happen from
neceflary ats does not extend to their agents.

4 Where
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Hanafignee  Where affignees under a commiffion of bankrupt, employ an agent
g%;nao?m' to receive money, or pay, and he abufes this confidence; I will not
bankrupt,em- lay it down as a general rule, but at prefent I am at a lofs to diﬁ%n-
f(l)ory:c:?vigeﬂt guith fuch affignees from any other truﬁee, who, if hlS- agent deceive
money,and he D1z, refpondeat fuperior to the ceftuique trufts; fo in the p.refent
imbezils it, cafe; as one of the aflignees employed the clerk of the commiffion,
ﬁﬁﬁgﬁzﬁle a perfon of very little credit, to pay d'ividend.s, who mifapplied and
tomake it imbeziled the money, this affignee will be liable to make it good to
good o the the creditors, as he did not confult the body of the creditors who
les he con-  are his ceftuique trufts in the appointment of this agent ; for, what i
fulted the bo- the chief confideration of creditors in the choice of affignees? cer-
gg’t O‘;ﬁ E:edf;e' tainly the ability of the perfons, that they may be refponfible for the
appomntment {UmMS they may receive from the bankrupt’s eftate, by virtue of their
of the agent. -afiignéethip; but the negligence of one affignee fhall not hurt another

joint «ffignee, where he isnot at all privy to any private and perfo-

nal agreement entred into by his brother affignee; but this I cannot
All the court “properly determine now : For all the court can do in a fummary way
f:;::;r;’ way under a commiffion of bankrupt, is in tranfations only between the
under a com- creditors and the affignees, but cannot upon petition adjuft any de-
oon ;’tf . mands that one affignee may fet up againft another, concerning a
in tranfaitions Private agreement between themfelves, independent of the reft of the

between the  creditors.
:;E‘;;‘:: ‘i‘;‘z The money imbeziled by the clerk of the commiffion was 1000/.
willnoton his bill of fees and difburfements delivered in by him before his
petition de-  death, was ordered to be taxed by the commiffioners, and the refi-
;fr’i‘:;:’::g';‘ree_ due to be applied towards fatisfaction of the imbezilment, and-Sir
ments be- * Jobn Williams the reprefentative of the deceafed affignee to pay in
;W:zzsaift; . 790 /. or whatever the fum may be, into the bank, to be added to
andent of the the refidue of Gurdon’s money after taxation, fo as together they may

creditors,  be fufficient to make up the imbezilment of Gurdon.

November the 3oth 1739,

Anon’ at the Rolls.

.Cafe 35. HE queftion before the court, Whether new affignees under
a commiflion of bankrupt upon the death or removal of the
former, fhall, on filing a fupplemental bill, be intitled to the benefit
of the proceedings in a fuit begun in the time of the firft affignees, or

muft begin again by originall bill.
Where af- Mafler of the Rolls : In the cafe of abatements, if you can, you
fignees of 2 muft revive; but in the cafe of affignees of bankrupts, where fome

‘2?;??1;:“’ die, or fome are difcharged, and others by order of court are put

charged, and 10 their room, there is no privity between the bankrupt and the af-

others are put fignees, or at leaft but an artificial one, and therefore they cannot re-
1n their room,

they cantot revive, but muft bring a fupplemental bill, to- imtitle. themfelves to the benefit of proceedings in-a
former fuit,

4 : vive;
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wvive; and it would be hard, if there have been pleadings, examina-
tions, &¢. in a former {uit, that the new truftees thould not have the
benefit of them by a fupplemental bill.

Suppofe the court, upon the death or difcharge of affignees of
‘bankrupts, {h:culd fay that they all muft go for nothing, and you muft
‘begin again by original fuit, why then all the chargesand expences in
the former f{uit are abfolutely thrown away ; but in the prefent me-

»thod, though yeu cannot come againft the reprefentative of the former
-affignee, yet by a fupplemental bill you will have the bankrupt’s
eftate liable at all events to anfwer the cofts.

I will put a cafe that comes very near this, and fhews the reafon= 4 purcpgpr
-ablenefs of my prefent determination.  Suppofe an eftate has been in ?mgf;jﬁe /i;f,
-controverfy for 20 years in this court, and during the fuit it is pur- ;;‘emg;%; b
-chafed, the purchafer on filing his fupplemental bil comes into the is liable to ai!
court pro bono & mals, and fhall be liable to all the cofts in the pro-the colts from
«ceedings, from the beginning to the end of the fuit.  For thefe reafons o cho D OF
bis bonour was of opinion, that the new affignees fhall have the benefit tae fuit.
of the former proceedings, in the [uit commenced by the old affignees.

December the 14th 1739.

Primrofe v. Browmley, Executor of Mead.

Cafe 36.
7H "HERE was a decree in another caufe that all creditors, as well where an at-
thofe who were parties to the bill, as otherwife, {hall come be- fignee dies be-

-fore the mafter to prove their debts againft the eftate of Mead; among ﬁiiifnieﬁa?m

“the reft there appeared before the mafter, Moore, the furviving af~ what he has
fignee of one Barker, a bankrupt, and claimed as a debt fuch money ;ecei"ed, and
as Mead had received as joint affignee with Moore, under the com- (o amorr

. : {onal affets,
miffion againft Barker. the creditors

In the deed of affignment, Moore, Mead, and anether affignee-of ha"ﬁi“‘e"l"f}f
Barker, covenanted for themfelves, their beirs, executors and admini- oter )
Rrators, to account for fuch money-as they or either of them fhall receive,

-to the commiffioners.  Mead before his death got in very large fums of
.money from the bankrupt’s eftate, and is dead infolvent.

‘The queftion before the mafter was, Whether the commiffioners
under this affignment are to be confidered as fimple contraét creditors
only; and it came new before the court upon exceptions to this part
of his report.

Lord Chancellor : T am of opinion that the commifiioners ought to
‘be confidered as fpecialty creditors, becaufe the affignees executed a
counterpart of the affignment to them, and the agreement, bein
under hand and feal, makes it in the nature of a {pecialty debt; and,
as they are confidered in this light, though Mead 1s dead without any
.-perfonal affets, yet they may come upon his real eftate.

The words of the aflignment, 70 account for fuch money as they or Afignees are

-either of them fball receive, muft be fo conftrued, as that the affignees mere traftecs,

and each fc
parately anfwerable only for what they rece:ve.

Aa may
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may be jointly and feverally bound, fo that they are to be confidered
in this court as mere truftees, and each feparately anfwerable only,
for what they receive, and it would be of dangerous confequence to
hold them otherwife.
Whereajoint  There was a cafe which I determined in this court, where therc
ffshrge;rre?;i;_ were two perfons jointly bound in a bond, one of the ol?ligor§ died ;
dve fall be and to be fure, at law, it might have been put in fuit againft the
charged rar furvivor, but as I thought it extremely hard, I decreed the reprefen-
’}Sf‘;ﬁfgébﬁ. tative of the co-obligor fhould be charged pari paffu with the fur-

gorinthepay- viving obligor in the payment of the bond.

ment of the

bond. ) ) )

Proper toin-  'Though the form in the aflignment under this commiffion of ban-

fort ‘[he ";mds krupt is the common and ufual one, yet I think it very proper that
ﬂii’rz%/},ﬂ?ﬂ f} the words jointly and feverally fhould be inferted for the future, for the

fignments un- fafety and fecurity of each refpective affignee.

der commif-
fions of bank-
ropts. O&ober the 22d 1741:
Ex parte Lane.
Cale 37.
‘}Vhere ;f- , OO D, an alehoufe-keeper in Holborne, became a bankrupt
e banl in the year 1729, and a commiffion being taken out againtt

rupt’s efects him at that time, Fifcher and Kirk were duly chofen affignees, one

inaproper  ¢he Jandlord, and the other the brewer to the alehoufe. In order to

time, but are . .

making a pri- continue the trade, they put one Zadelowe into the houfe, and al-

vate advan-  Jowed him to make ufe of the bankrupt’s goods upon giving a bond

}:ﬁeﬁmtgfm' for 100/. the value fet upon them by the appraifer under the com-

court will —miffion. Wadelowe was made a refponfible man till the year 1738,

charge them 5 then abfconded. N

widhinterelt. Chancellor : Where the effets of a bankrupt are fo incon-
fiderable that no one creditor may think it worth while to call upon
affignees for a dividend, yet if they neglect to make a dividend in a
proper time, and are making a private advantage to themfelves of the
bankrupt’s effects, I thall always charge fuch affignees with intereft.

His Lordfbip ordered Kirk, and the executrix of Fitchet, to account,

in moieties, for the value of the goods, according to the appraifement, and
to pay intereft for them at the rate of 4 per cent. fo be computed from a
twelvemonth after the execution of the qffignment.

April the 1ft 1742,

Ex Parte White.
Cafe 38.

An afignes HE petitioner who had proved her debt under the commiffion,

cannot flop a petitions againft the affignees to be paid her fhare of a dividend

perfon’s fhare that had been made of the bankrupt’s eftate,

' in a dividend,

on account of his own private debt owing to him from that perfon.

3 | One
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One of the affignees infifted that he had a right to ftop her fhare of
the dividend, becaufe fhe is indebted to him for a quantity of coals
delivered to a third perfon, which the petitioner promifed to pay.

Lord Chancellor : 1 will not allow an affignee who is an officer of
this court, and an officer of the commiffion, to ftop a perfon’s fhare in
the dividend on account of his own private debt, which is owing to
him from that perfon ; he has his remedy at law, and ought not to
blend his own private affairs with the commiffion to which he is
only a truftee.

Auguft the 13th 1742,

Ex parte Whitchurch. - Cafe 35,

HERE only four creditors were prefent at a meeting, to Creditors can-
confider whether they thould carry on a fuit againft a debtor 22:5’;:;?;
to the bankrupt’s eftate, they gave the affignees a general power by a'afignees to
writing figned for that purpofe, to profecute fuch fuits as they in their P“}febc‘“.ef“i“'
difcretion (hould think fit. b,
Lord Chancellor : There is no colour to fay that creditors under ation, at their
commiffion of bankrupt, can give fuch a general authority, by virtue 2% ‘é‘&’;}’ere
of the claufe under the act of parliament of the s5th of George the mutt be a
fecond ; but affignees muft have a meeting of creditors, upon notice meeting of
given for that purpofe in the London Gazette, to confider of each par- f;f::g“t’mﬁce
ticular fuit, or each particular cafe for arbitration, before they can given in the
proceed in them ; and therefore I declare that the power here given London Ga{:
by the creditors to the affignees, is not fuch a one as is warranted by §§§‘§f“;:c‘;f‘ -
act of parliament, and do order that the aflignees be reftrained from paricular fuit,
bringing any {uit for the future, till they have a proper authority from gftf:tgirf‘" ar
the majority of the creditors at a meeting according to the ftatute. '
The aflignees in this commiflion having refufed to make a di- Commifiioners
vidend, his Lordthip ordered, they fhould attend the commiffioners ‘;"Y s °’§erg
at a fitting appointed for that purpofe, and that if the commiffioners aévvle,i?(e;:) i;
thought it proper for the affignees to make a dividend, that it fhould they thiok it

be advertized accordingly. proper for af-
o fignees to

make one.

Auguft the 1ft 1744.

Lx parte Gregnier., Cafe 40.

o The court will
HE application to the court was for new aflignees, upon a no fer afide

{uggeftion in the petition that the time was too thort, which the choice of
the commitfioners had appointed for the choice of affignees, the 2782 b
perfon having been found a bankrupt only on the 2 1ft of Mav, and the the creditors
iatting for the choice of affignees was on the firft of Yure; that the debts live beyond
proved at the time of the choice amounted only to 2075/ and the pe- ff;gi?fui?fy”&
=itioners living abroad could not, in {o fhort a time, fend over letters of veting.

attorney
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attorney to vote in the choice, though their demands upon the bank-
-rupt’s eftate will not be lefs than 11,000 /. that the affignee already
.chofen is a hatter, and not to be fuppofed converfant in foreign af-
-fairs, in which the bankrupt’s concerns chiefly lie.
- For the petitioner, the .cale ex parte Anderfon 1724. was cited,
‘which was heard by Lord Macclesfield upon petition, who ordered a
new choice of affignees, on a fuggeftion that a great number of cre-
-ditors could not pofiibly be prefent at the firft choice.
Lord Chancellor : The words of the act of the sth of George the
fecond are, * The commiffioners thall forthwith, after they have de-
¢ clared the perfon, againft whom the commiffion fhall iflue, a
¢ bankrupt, caufe notice thereof to be given in the London Gazette,
¢ and fhall appoint a time and place for the creditors to meet, in
< order to chufe an affignee or affignees of the bankrupt’s eftate and
¢ effelts.”
So that-they are immediately to appoint a time and place for the
-choice- of affignees, becaufe it may be neceflary to take care of the
‘bankrupt’s eftate and effects ; and I muft not lay it down as a rule,
that, becaufe {fome of the creditors are abroad, and beyond fea, there-
fore I muft at all events give them an opportanity of voting in the
choice, and direct the creditors to proceed to a new choice.
“Affignees If this was to prevail, the choice muft be poftponed to a great
-ought not to . . .
be removed, -length of time, which would be direGly contrary to the a& of par-
unlefsitis  liament ; and therefore the true rule is, that the affignees ought to be
“ﬁ:z;,v:;h?,;t continued, unlefs the petitioners can fhew there is fome objection with
perfons of  regard to the fubftance or integrity of the perfon who is chofen af-
fabltance or - fionee ; but to do what is prayed by the petition, would be adding to
MENY.the expence, by making two choices of affignees inftead of one.
No precedent T defired that precedents might be fearched to fee if they could find
. be fourd of ny cafe where it had been ordered that creditors thould proceed to a
creditors to fecond choice, upon a fuggeftion, merely, that {fome of them live
}’meed 02 remote from London, or are out of Exngland; but no fuch cafe is to
econd choice, .
upon a bare be found, and befides it would be a dangerous rule, and therefore I am
fuggeftionthat of opinion that the petition muft ‘be difmiffed, and the aflignee con~
fﬁ‘;‘t‘zl;;’;: tinued who is already chofen.

London, er
are out of

‘England. December the 22d 1744.

Ex parte Kerney.
Vide Title Arreft.

November
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WNovember the 6th 1745,

Walker and others @er/. Burrows.
Cafe 41.

! ! ‘HE plaintiffs affignees were under a commiffion of bankruptcy . in 1718
againft the father of the defendant, who in 1739 conveyed all af‘:{ o8
his thop-goods, &e. by bill of fale to the defendant his fon, and in e S

real ellute to
1740 becomes a bankrupt, In the year ¥718 he, after marriage, truftees, in

conveyed to truftees his real eftate, in confideration of five thillings, Z‘;‘}.‘{L‘f;;‘l;o“
and other valuable confiderations, in truft for himfelf for life, to hisitings andother

wife for life, then to his eldeft {fon if he {urvived his father and mo- valuable con-

fiderations, in
ther, and {o to the next fon, &¢. oot foo i

The bill brought to fet afide the bill of fale as fraudulent, and that feif forlife, 10
the deed of 1718 might be either fet afide as void, or truftees decreed s Wife for
to convey to affignees under the commiflion againft Burrows the pieides fon

father. if he furvived
The counfel for the plaintiff infifted, that the deed of 1718 wag his father and

void as againft creditors, being voluntary, and after marriage, by vir- f‘;fﬁléerfei? éﬁ‘f
tue of the ftatute of the 13th of Ekz. or if not under that ftatute, yet &c. B.after-
void under the 21t of Fames the firft, ch. 15. relating to bankrupts. :)V:;ﬁ;;fme
Lord Chancellor :  As to the firft part of the cafe, there is not a Thisis a con-
foundation to fet afide the affignment of houfhold goods, becaufe it Yerance
was many months before the bankruptcy, and the confideration of z:;z}]y?vih;n
the affignment proved, and alfo followed by the poffeffion of the fon. the claufe of
With refpet to the fettlement by leafe and releafe in 1718, made }}:ni:f:h‘;zrﬁ
after marriage in confideration of five fhillings, and other valuable cap. 15, and
.confiderations, there are two points ; therefore trof-

R . AT A . tees decreed
Firft, A general point, which it is infifted arifes upon the conftruc- o convey (0

tion of the ftatute of the 13th of Eliz. cap. 5. againft fraudulent the plaintifis

-deeds. thc:i aﬁi%]nees
Secondly, Upon the claufe in the ftatute of the 21ft of Fames 1. '::me;f_mfm

As to the firft, That ftatute is not {ufficient to prevail againft the againtt 3.
fettlement. _

It has been faid all voluntary fettlements are void againft creditors,

-equally the fame as they are againft fubfequent purchafers, under the
ftatute of the 27th of Eliz. cap. 4.

But this will not hold, for there is always a diftin€ion upon the two Necefury to
ftatutes: ’Tis neceflfary on the 13th of E/z. to prove at the making prove on the
of the fettlement the perfon conveying was indebted at the time, or{}ai‘ffzgfﬁ?;
immediately after the execution of the deed, or otherwife it would be that at the -
attended with bad confequences, becaufe the ftatute extends to goods making of the

. . ettlement the
and chattels, and fuch a conftruction would defeat every provifion for pefon con-
children and families, though the father was not indebted at the time. veying was in-
Recital of the act: “ For the avoiding and abolifhing of feigned, if:;egf"‘:h‘ehe
covinous, and fraudulent teftaments, gifts, grants, alienations, con- execution of
veyances, bonds, fuits, judgments, and executions, as well of lands thedeed.
and tenements as of goods and chattels, which feoffments, &c.
have been and are devifed, Ce. 20 the end, purpofe, and intent

Bb tc
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« to delay, hinder, or defraud creditors and others of their juft and
< lawful actions, fuits, debts, &c. And it is enacted, that all and
“ every feoffment, gift, grant, alienation, bargain, and conveyance
« of lands, F¢c. which are made for any intent or purpofe before de-
“ clared and exprefled, fhall be deemed and taken to be clearly and
“ utterly void, fruftrate, and of none effect.” .

Upop this ftatute, there is no other defcription of the intent of the
conveyance, in the enacting claufe, but by reference only to the
preamble, the intent before declared and expreffed.

So that unlefs the conveyance in 1718 was made for that purpofe,
it will not be void: Now here is no proof Burrows the father was
indebted at the time or foon after, fo as to colle¢t from thence the
intention to be fraudulent, in order to defeat creditors; for as Mr,
Attorney General faid, if he had been indebted at that time, it would
have run on fo as to take in all fubfequent creditors.

Where a man has died indebted, who in his life-time made a vo-
luntary fettlement, upon application to this court to make it fubject
to his debts as real affets, the court have always denied it, unlefs
you thew he was indebted at the time the conveyance was executed.

Upon the f2-  But upon the ftatute of the 27th of Efz. which relates to pur-
rue of the — hafers, there indeed a fettlement is clearly void if voluntary, that is
27th of Eliz. ’ . .

fufequent Dot for a valuable confideration, and the fubfequent purchafers fhall
purchafers  prevail to fet afide fuch fettlement ; but this can only be applied to
fall prevail 0 1y, fe of fubfequent purchafers, and therefore a plain diftin&ion

{et afide a fet-
ddement that is between the two ftatutes. >

voluntary,and .
qnot for a valuable confideration.

Afiigneesftand  The affignees under the commifiion ftand only in the place of the
:“b;“:klr’ia;f °f bankrupt, and are bound by all a&s fairly done by him, notwith-
and are bound {tanding they gain the legal eftate ; and this proves that aflignees of
by all a&ﬁfaif' bankrupts are not confidered as purchafers of the legal eftate for a
;’; :_‘me Y valuable confideration for every purpofe. .
The conider. . 1t has been faid, I muft at this time take the deed in 1718 to be
ation in a deed fOr a valuable confideration, becaufe exprefled to be for five fhillirigs,
of 5s. and and other valuable confiderations.
féi%%!fiﬁﬂf But the confideration of five fhillings, and other valuable confidera-
does notoblige tions, does not oblige the court to hold it, at all events, to be fora valu-
;}gdcc:tu:; o able confideration, and can at moft onl}{ let the defendant into proof
for avaluable that there were other valuable confiderations.
confideration,  And therefore as to this part of the cafe the truftees under the deed
mutft convey to the affignees under the commiffion, for it falls di-
rectly within the claufe of the firft of Fames the 1ft, cap. 13.
“ That if any perfon, which hereafter is or fhall be a bankrupt,
“ fhall convey or procure, or caufe to be conveyed to any of his
“ children, or other perfon or perfons, any manors, lands, &¢. or
transfer his"debts into other mens names, except the fame fhall be
purchafed, conveyed, or transferred for or upon marriage of any of
his children, both the parties married being of the years of con-
“ fent, or fome valuable confideration, it fhall be in the power and

“ authority
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« authority of the commifToners, to bargain, fell, grant, convey,
¢ demife, or otherwife to difpofe thereof, in as ample manner, as if
“ the faid bankrupt had been aGtually feized or pofleffed thereof.”

His Lordthip directed the truftees of the deed of 1718 to convey to.
the aflignees, under the commiflion againft Burrows, the father of the
defendant,

Fuly the 3d 1746,

Drury v. Man, furviving aflignee of Fobnjon a
bankrupt.

Obnfon being poflefled of a copybold eftate, in Nov. 1736, had a Cale 4».
7 commiffion of bankruptcy taken out againft him, and the com- An afignee
miffioners by bargain and fale convey the copyhold to the defendant ;"l‘fiﬁ";n‘; o
and another, as affignees under the commifiion, and their heirs Who bankruptey,
entred and received the profits. malt furrendes

The plaintiff entred into an agreement in writing, for the purchafe ? ;i’lfcy;’ff]e‘i’m
of the copyhold, with an agent of the defendant, who, on behalf of notwith#tand-
Man, agrees that he, as affignee, thall within two months by bar- ing the 1&'4
gain and fale convey and affure to the plaintiff and his heirs the jyo goee for
copyhold eftate, and make a good title thereto as the plaintiff’s coun- no perfon can
fel thould advife ; the plaintiff paid one fhilling in earneft, and agreed xl;el:;‘i‘;‘n
to pay, upon the conveyance being made, 449/, ‘19 5. od. more. veyance of &

Difputes arifing between the plaintiff and defendant relating to copyhold.
the manner, and by what deeds the copyhold eftate thould be con-
veyed to the plaintiff by defendant ; it was agreed that a cafe thould
be ftated, and laid before counfe! for an opinion, what fort of con-
veyance defendant ought lawfully and with fafety to a purchafer to
make ; the counfel was of opinion, that the defendant ought to be
admitted tenant of the copyhold, and afterwards to furrender the
fame to the plaintiff, upon which furrender the plaintiff’ was to be
admitted; and that a conveyance by indenture of bargain and fale
as propofed by the defendant, would not be proper, or a fit convey-
ance for plaintiff to reft upon.

The bill therefore is brought for carrying the agreement into exe-
cution, and that the defendant may be compelled to convey, or pro-
cure the copyhold premifies to be furrendred to the plaintiff.

The defendant infifts that a {urrender is not neceffary, for that he
had ftated a cafe as to the method of conveying the copyhold eftates
to the attorney general, who was of opinion, that there 1s no occafion
for the aflignee firft to be admitted, and then to furrender to the ven-
dee, and fubmits to convey to the ufe of plaintiff and his heirs by
bargain and fale, but hopes he fhall not be compelled to be admitted
and then to furrender to plaintifl, as it would be a great expence,
and infifts plaintiff will be fafe under fuch conveyance.

Lord Chanccllor : T am opinion that the affignee under the commif-
fion muft furrender the copyheld to the plaintiff; though it is very

2 h\r\,l
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"hard the lord ‘thould exa& two fines, but no perfon can make a
common law conveyance of a copyhold; it muft be by furrender ; the
commiffioners by the 13 Eliz. cap. 7. have no intereft in bankrupt’s
lands, but only a power to convey, and at firft commiffioners made
fale'to the creditors, but that was found inconvenient ; therefore they
made general aflignments to truftees to diftribute the whole.
Anafignee  The queftion is, Whether the general aflignee is a vendee within
““.frf;:;;’m' the a® of parliament of the 13 E/z. and I am of opinion he is:
;,n;,,kmptcy of What would be the confequence if he was not fo? Why, the af-
-acopyhold  fignee might continue in pofleffion for years before he makes a fale,
sgzse;e';ihin and yet by an exprefs provifion in the act, he is reftrained from ré-
‘the 13 Eiz. ceiving the profits, till he has compounded with the lord: If the
cap.7. a0d  pyrchafer under the affignee, was confidered as the vendee within the
‘Qﬁ;(‘:‘fffg’;; ftatute, the affignee of a debt, who takes from the commiffioners,
the affignee of could not fue for the debt; therefore the aflignee only can be confi-
fuch eftate.  dered as the vendee.
‘Decreed, the defendant to furrender the copyhold eftate to the
plaintiff.
Commifioners  Lord Chancellor recommended it to commiffioners of bankrupts for
'2:3‘::;;_"' the future, to except copyholds out of the deed of affignment of the
holds out of 2 bankrupt’s eftate, becaufe it would fave the expence of two fines;
 deed ofaflign- for the commiffioners, where the creditors could meet with a purcha-
L’;Z’Er“;;:,}s‘e fer of the copyhold, might convey to him in the firft inftance; and
. eltate, becaufe though there may be occafion fometimes for temporary aflignments
it wilt fave the for the better preferving the bankrupt’s eftate, yet commiffioners are
e res o Dot obliged by the claufe in the sth of the prefent King, relating to
the lord, as  temporary aflignments, to appoint an affignee of the whole eftate,
:heeyt';‘i{:”' becaufe the words are in the disjunttive, zmmediately to appoint one or
pu{-,chafer “more affignee or affignees of the eftate or effecis or any part thereof.
-thereof in the
firft inftance by bargain and fale.

No prejudice  And befides, by leaving out .the copyhold eﬁat; of a 'bgnkrupt ina
will accrue to temporary aflignment, the creditors will run no rifque with regard to
g;s:;‘;’so *3’ the crown, for an extent will not affett it; fo that in all refpets it
copyhold  Will be advifeable to omit them in fubfequent affignments,

-eftates in a

temporary aflignment, for an extent of the crown will not affe& it.

'.Se‘t'sra{)thggs He faid there were feveral things in the bankrupt laws, which'
n - . . . . .
suptlaws . Wanted reformation, and whenever the legiflature is applied to, it
which want  would be very proper they thould remedy this inconvenience with

-seformation.  reoard to copyhold eftates likewife.

v
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July the 311t 1749.
Grey v. Kentifh.

Vide title Baron and Feme, under the divifion, Rule as to a Poffibility of
the Wife.

April the 4th 1744.

Ex parte Newton, and others, in the matter of Recves's

bankruptcy.

IMBREL, an affignee under a commiffion of bankrupt againft Cafe 4 3.
Reeves, became a bankrupt himfelf afterwards, and thereupon Where an af-
Newton and other creditors under Reeves's commiffion apply by pe- fignee ‘f- }
tition to Lord Chancellor to remove him, on account of his own ﬁ;’;“:san;‘}s‘
bankruptcy, from being an affignee under Reeves’s commiffion, and removed, his
that they may be at liberty to proceed to a new choice. affignees as
Lord Chancellor granted the petition, and was of opinion, that not if, mun join
only Timbrel, but his aflignees muft join with the commiffioners in with the com-
executing an affignment to the new affignees under the commiffion ™foners in

s . executing an
againft Reeves ; and the order was drawn up accordingly. affigoment to

the new af-
fignees.

(D) Foint and {eparate commiflion.

After Hilary term 1736. In Lincoln’s Inn hall.

Beafley v. Beafley.

LORD Chancellor : 'Where there is a joint commiffion againft two Cafe 44.
partners, they muft be each found bankrupt, and though one of

them fhould die, the commiffion may ftill go on; but if one of

the joint traders be dead, at the time of taking out the commiffion,

it abates, and is abfolutely void.

Auguft the 14th 1742,

Ex parte Turner.

LORD Chancellor in this petition laid it down for arule, That C,p 45
where there is a joint and feparate commiffion, a creditor under ”
the joint commiffion may come under the feparate, and affent or

diffent to the certificate of the bankrupt under the feparate com-
miffion.

Cc March
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March the 29th 1743.

Ex parte Sandon.
Yide under the divifion, Commiffion and Commiffioners.

December the 23d 1742.

Ex parte Baudier.

Cafe 46. A Separate commiffion taken out againft each of two perfons
Separate cre- who had traded in partnerthip, which was diflolved before their
diors may bankruptcy ; the joint creditors petition to be admitted to prove
ajoint com- their joint debts under each of their commiffions. ‘
mifion and  Tord Chancellor : Where there is a joint commiffion taken out
prove heit  gainft partners, feparate creditors may come in under fuch a
where there commiffion and prove their debts, and joint creditors fhall be fatisfied
are o per- out of the joint eftate, and feparate creditors out of the feparate
been partners, €itate, becaufe the affignment in that cafe is of the whole eftate.
andyetthe  But where there are two perfons who have been partners, and yet
:;’;“t‘:l‘g‘:‘fm the commiffions are taken out againft them as feparate traders, there
apaint them creditors upon the joint eftate cannot be admitted to prove their
as fepafa;e joint debts under each commiffion, for they have an equitable right,
;ﬁf;;;u:_e in cafe there thould be any furplus of the eftates of the two bank-
onthejoint rupts, after the feparate creditors are fatisfied.

eftate, cannot  "Nor do I think it proper to appoint a receiver on behalf of the
prove their

debts under joInt creditors, to get in the joint effects of the bankrupt, but they

each com-  muft proceed in the common courfe, by taking out a joint com-
aifon. miffion,” | |

FJanuary the 22d 1745.
< Ex parte Bond and Hill.

~r Joint commiffion of bankruptcy was taken out againft Hz'/éy
Cale 47. . : o
A joint com- and Rogers, and a {eparate one againft Hilkey ; the bankrupts be-
mifionof ~ came jointly and feverally bound to the petitioner Bond in 400 /.
bankruptey  and to the petitioner H7// in 300/, they prove their debts under

taken out < . . :
againt two  the joint commiffion, and receive a dividend of 115. 64. and apply

perfons, and  now to be let in as creditors upon the feparate eftate, equally with

feparat Yt ) . 1
: O;‘f’nﬁsn the reft of the feparate creditors, in order to receive a dividend there

againft one, a likCWifC.

creditor upon

their joint and feveral bond, is not intitled to have a full fatisfaltion out of both eftates at the fame time, but
muft make his election upon which of the eftates he will come, in the firft place. Such creditor thall have
time to look into the accounts of the bankrupts joint and feparate eftate, before he makes his eleion. '

A “
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+ Lord Chancellor : 'The queftion is, Whether a creditor upon a joint
and feveral bond is intitled to prove the debt under both com-
miffions at the fame time.

I had fome doubt the laft day of petitions, but upon fearching, I
find it has been determined, where there is a creditor on bond againft
two perfons jointly and {everally, and both become bankrupt, he
is intitled to receive a fatisfaCtion out of the joint eftate, and if the
joint eftate falls fhort, he is for the refidue intitled to a fatisfaction
out of the feparate eftate: But then the court will put him to his
eleGtion, and if he ele@s to come under the joint eftate, he will,
with refpect to a fatisfaction for the refidue, be poftponed to all the
creditors of the {eparate eftate.

" 'There are three cafes in which this has been determined.

Ex parte Parminter and others, December the 24th 1736.

Lord Talbot, in that cafe, declared as the two bankrupts Laving-
ton and Paul were jointly and feverally bound, the petitioners the
bond creditors were not intitled to have a full fatistaGion out of both
at the fame time, and ordered them to make fuch eleCtion before they
received any further dividend.

The fecond cafe on the petition of Elfzabeth Abingdon and others,
March the 29th 1737.

There the petitioners were creditors of both bankrupts, by bond
joint and feveral,

A declaration was made in that cafe, that the petitioners were not
intitled to a fatisfaction equally with other creditors of the joint eftate,
or with other creditors of the feparate at the fame time, but ordered
to make an election, and if they eleCted to come upon the joint
eftate, then not to come upon the feparate eftate, till the other cre-
ditors upon the feparate’ eftate had been firft paid.

The third cafe in the bankruptcy of Lowax and Afbworth, on the
petition ex parte Banks, Auguff the 6th 1740. The fame declara-
tion of the court in this cafe as the former.

I thall only add to my order in the prefent, more than in the for-
mer cafes, that the petitioners fhall have time to look into the ac-
counts of the bankrupts joint and feparate eftates, and fee which
would be moft beneficial for them to come upon, in the firft place.

It was objected upon the laft day of petitions, that this would be
contrary to proceedings at law, upon a joint and feveral bond, where
the creditor may proceed againft both obligors at the fame time, till
his debt is fully fatisfied, and to be fure it is fo at law ; but in bank-
rupt cafes, this court directs an equality of fatisfaction.

Confider it on the footing of a joint eftate firft; joint creditors are
intitled to a fatisfaCtion out of the joint eftate, before feparate credi-
tors, but then they have no right to come upon the feparate eftate
for the remainder of their debts, till after feparate creditors are
{atisfied.

What would be the confequence, if the petitioners thould be ad-
mitted to come on both eftates at the fame time? Why, then thefe
creditors would draw fo much out of the feparate eftate, as would

be
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be a prejudice to other joint creditors, who have an equal right to

come upon the feparate eftate with themfelves, and by that means I

fhould give the petitioners a preference to other creditors, when the

act of parliament and the equity of this court incline that all perfons

fhould have an equal fatisfattion, and not one more than another,
The petition difmiffed.

Fanuary the 21t 17435.
Ex parte Edwards. y

Cafe 48. HE petitioner being a creditor under a feparate commifiion
Doubful againft 4. and debtor to a joint commiffion againft 4. and B.
whethera  petitioned that the action brought by the affignees for the debt he
;’?:;;‘:;L‘;“d“ owed to the joint commiffion might be ftaid, and that his demand
commifion _upon the feparate eftate might be allowed, as a fet-off againft the
3%;:2? ;g-:nd debt he owed the joint eftate, efpecially as the fame perfons are af-
joine commiif- f1gnees under both commiffions.
fion againtt 4. Lord Chancellor : 1 doubt whether this debt could be fet off under
?e“td og't}f:“ the ftatute relating to mutual debts, becaufe different perfons are con-
debt he owes cerned in one debt and in the other, and in diftin& rights; but as
the latter, by the petitioner’s cafe appears to be a hard one, I will refer it to the
Eiiﬂ;“:ﬁ:‘gor_ commiffioners of the bankrupts, to fee how much petitioner owed
mer. to the joint eftate, and how much was owing to him from the fepa-

rate eftate, and to certify the fame to me, and let the a&ion brought
by the affignees be ftayed, and in the mean time all further confide-

ration referved till the commiffioners have certified.

(E) Rule as to Yhis erccutor, o2 here he (8
one hiafeif.

April the 3oth 1740.

Ex parte Goodwin.

Cafe 49. HE executor of a bankrupt, unlefs the commiffion againft

his teftator has been fuperfeded, cannot take out a commif-
bankrupt, ur fion of a bankrupt for a debt due to the teftator, for fuch
mifion againg 4€Dt vefted in his affignees, and confequently the executor not in-

his teftator be titled at law, to be the petitioning creditor.
fuperfeded,

cannot take out one for a debt due to the teftator.

Executor of a
bavkrapt, un-

Where
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Where a commiffion is fuperfeded, merely becaufe there was a Petitioning
«defe@ in form, 2s to the petitioning creditor, but no manner of doubt puy cofts of
.as to the a& of bankruptcy; the cofts of the fuperfedeas {hall be al-vaperfideas on-

lowed only, etherwife if the a& of bankruptcy had beea fully ly, where a

commiflion is
;proved. fuperfeded

merely -for a

March the 311t 1742, | defedtin

form.

Ex parte Ellis and others: In the matter of Zilliam
Winfmore a bankrupt.

[, Viam Ellis and Sarab Hodgekins are bond creditors of Phiip Cafe so.
, Hugbes, who made his will, and appointed Thomas Beetenfon and !Where ;f_
:William Winfmore executors, who joiritly proved the will, but Bee- ;g&zf;eda"e
tenfon died before he had poffefied any of the aflets of Hugbes, themfelves of
Winfmore received part of Hughes's effets, to the amount of 300 /. ¢fedts which

1 : : . belonged ¢
afterwards a- commiffion of bankruptcy iffued againft him, and he elonged to

the bankrupt,
was found a bankrupt. as executor

The petitioners applied themfelves to PVz’i_zfmore’s aﬁﬁgne’es, to get ‘c’glyr : ;l;zn an
in the effeés of Philip Hughes, that they might refpe@ively be paid application of
what is due to them on their bonds ; but the aflignees infitting that fheat,eﬁam"s
the petitioners ought not to receive the full fatisfattion out of the ef- N
fects, but ought to come in with the other ereditors of }/znfimore, and fecaring his
receive an equal dividend with them : It is therefore prayed, that it C‘g‘i’is; -
may be referred to the commiffioners; to inquire what {pecifick ef- fc;‘,er’, G
fe&ts of Philip Hughes remain unreceived, and that the fime may be whom the af-
got in, and the petitioners paid what is refpectively due to them be- fignes fual

ok . . account for {o
fore any ditribution is made amongft Winfmore’s creditors. much as they
Lord Chancellor : 1 cannot tnake fuch order as is prayed by the pe- have goc In
tition, becaufe Hughes's debts muft be paid in a courfe of admini- g epure.
ftration, and it does not appear to me, but there may be debts of a
higher nature.
But then the queftion will be, Whether I ought to dire¢t the af-
fignees to deliver over Hughes's effe&s to }infmore, who, though he
is a {urviving executor, yet being a bonkrupt, may not be quite {o
proper a perfon to be trufted.
Indeed as he alls iz auter droit, being a bankrupt, does not take
away the right of executorfhip, and therefore, firitly he may be the
proper hand to receive it; but however, in fuch a cafe I ought to
fecure the effets of the the teftator, and therefore I will appoint a
receiver, to whom the affignees of this commiion fhall account
for fo much as they have got in of Hughes’s :cftator’s aflets.
His Lordflap referred it to a Mafler, to inquire what part of Phi-
ip Hughes’s gffeéts bath come to the bands of Winfmore’s affignees, or
which remain unreccived by William Winfmore the furviving executor,
and that the Mafler fbould appoint a receiver of the effelts of Fhilip
Hughes the teffator <which are unreceived, and that the affignees of
Win{more do delsver over to fuch receiver, fiuch tart of the teffator’s
efcils as foall be found to bave been received by them, or to be in their

Dd hands
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Bands in fpette,” and ordered, that the petitioricrs be paz'z? their refpective
debts and cofts of this application, out of fuch effeéts of Philip Hughes,
the teflator, in a courfe of adminifiration. :

ﬂzzgzg/z’ the 6th 1743.

Ex parte Nutt.

Cafe 51. LORD Chdncellor : If a perfon that is a trader, makes another an

An executor's £+ executor, who only difpofes of the ftock of his teftator, it will
{elling off the . e
flock of his N0t .make the executor a trader, and liable to a commiffion of bank-

teftator, tho’ ruptcy; and even if an executor, as in the prefent cafe, is the re-
.P y 2 7 ]

itconfils of prefentative of a wine cooper, and finds it neceflury o buy wines to
wines, and he :

buys fome  refine the ftock left by the teftator, it will not make him a trader;
others to mix_but here it is {worn the executrix bought wines herfelf, and {old them

wihand fne ¢ the cuftomiers'intire; fo that it is not true, that the only bought
make hima  Wines to- mix and improve the teftator’s.
bankrupt,

otherwife if he buys wines intire and félls them intire to his cuftomers. T

?Vhere.a er- I am of opinion likewife, the a& of bankruptcy is plain, but if
whore s com. it had been doubtful, would not have dire@ted an iffue, where there
miffion is ta- has been fuch a length of time as a year and a h-If fince the taking
ken out, has ot of the commiffion, and where the petitioner hus acquiefced the
{urrendred . . ] i

himfelf, and Whole time, furrendred herfelf as a bankrupt to the commiffioners,

acquiefced 2 has been examined before them, and upon her own examination,
zii:’}‘i}t‘:lf ftrong circumftances of bankruptcy have appeared; but if fhe is
%:ng' ou  Teally no bankrupt, fhe is not left without remedy, for the may bring

thereof, the ap action of trover againt the affignee.
court will not

diret an iffue 1
o ;lr{yr;;fcy . Auguft the 3d 1749.
but leave hi
toanattion - Ex parte Butler aflignee of Richardfon.
at law, o .
Hide under the divifion, Rule as. to the fale of offices under a commifim
‘ of bankrupt. '
(F) Bule as to landlobs,
April the 30th 1740.
Vv(fl:rr: 352' i . Anon’.

bavkrapt's  ~ . - . . ‘
goods are fold.§ ORI Chancellor : A landlord may diftrain for his rent upon 2
by an afignee, © ban'wupt’s goods, either before o after the affignment under the

only come in- COMM 1005 but if he negle@s to do it, ~nd firffers them to be fold
forbisron by the aflizices, he can only come in upon an average with the reft
provadwth of the creditors,

aeoarher cigs . .-

. ' y
¢ne _ i A mort-
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* A mortgagee of a bankrupt’s eftate, though he pays the arrears of 4 m‘:‘gag?g
rent, that is due to the bankrupt’s landlord, unlefs he applies to the e rroaet

court for an order that he may ftand in the place of the landlord, inrentona
confideration of his paying the arrears of rent, fhall not be preferred i"":’imi;;‘e{s
to the creditors under the commiflion. he bas an or -
' ‘ ) der to ftand
' in the land-
' lord’s place,
Md?‘t‘é the 3 I*ﬂ: 1‘74‘2' ' thall not be
preferred to
the creditors

Ex parte Delcharmes. under the

commiflicn.

HE petitioner was the landlord of the bankrupt, and now pre- ‘Cafe 53.
T fers his petition to Lord Chancellor to be paid by the affignees Ifthelandlord
under the commiTion, the rent that ‘was in arrear all the time the o2 kPt
commi{lion was taken out. N DRI fignees to fell

It appeared in evidence, that the whole eftate and effects of the °‘:i:i;o§°i‘:l‘:;:
bankrupt were poflefled by the affignees, duly chofen under the com- 1.4 o pis

miffion, and fold by them feven years ago by virtue of the affign- whole rent,

but mauft come
ment. : p
n pro rata

Mr. Murray, the counfel for the petitioner, infifted that he being with other

the landlord 1s intitled to his whole rent, and is not obliged to come creditors n-

. P . ‘ RN e der the com-

in pro ratd with the reft of the creditors. ‘ miffion.
Lord Chancellor : The landlord’s demand is too ftale, and having

loft his remedy by diftrefs, as there are no goods upon the premifles,

he can now be confidered only as a common creditor, and muft come

in pro ratd.

N

5

April the 4th 1730.
Ex parte Plummer.

T HE queftion was, Whether after a commifffon of bankrupt Cafe ¢ 4.
‘taken out, and the meflenger in pofleffion, the landlord thould A 1andiord
diftrain the goods upon the premiffes, and fo be fatisfied his entire may diftrain
debt, or whether he fhould come in pro ratd with the reft of the f‘;f‘i?ﬂhé’f]& .
creditors under the commiffion. ‘ affignment or
¢ Lord Chancellor : If any goods remain on the premifles, they are ?ﬂe by the af-
liable to the diftrefs of the landlord, and he may diftrain them for g‘§§§?;r‘§nob
his intire debt, even after affignment or fale by the affignees, if the removed.
goods are not removed ; and this is the reafon, becaufe no provifion
is made in the cafe of bankruptcy in the ftatute, which gives the
landlord a year’s rent on executions.

Before aTignment the property remains in the bankrupt, (and the Afignment
commi‘fioners have only a power) though the affignment has a retro- basa retro-
fpection fo as to avoid any mefne alts done by the bankrupt. ﬁ*j,f,ff,ﬁ’n;s ©

‘The rent here is a ycar and a quarter, and I am of opinion that mefe acts
the landlord is intitled to diftrain the goods remairing on the pre- ¢o0¢ by the

\ : ; _ g d :
miffes for his whole rent, notwithftanding the commitiion of bank- ankrept
ruptcy
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suptcy and the proceedings thereon. There wasa cafe before the
Lords Commil oners.of the Great Seal. where the la.nd.lord, ‘thOllgh a
he had made no diftrefs, yet was coni:lcied to be within the equity
of the flatute, which gives him a yeat’s rent upan executions; a-com-
miffien of bankrupt being an execution in the firft inflance.

The two following cafes were cited : Fx parte Jacques, Dec. 14
1730.  The landlord difirained, when the wicfenger under the commiy-

fon of bankrupt was in poffeffion before thc afignment ; _ﬂﬁ‘erfwards the
affignees were chofen, and petitioned Lord Chancellor King to bave the
goods reflored, but the petition was difmiffed.

Ex parte Dillm, February 27 1733. The qffignees-of the bankrupe
“were in poffeffion, and the landlord diftrained 5 upon the application of
the affignees to Lord Chancellor fo be relieved, and the goods to be re-
delivered, bis Lordfbip confirmed the right of tbe landlord to difirasn, .
and difmiffed the petition.

April the rxth 1747.
Ex parte Grove.

Cafe 55, A, Commiffion iffued againft 4. who was atenant of B.’s, and owed
Commifion him twelve years rent,  B. the landlord comes in and proves his
againtt 4. who debt under the commiffion, and the afi*gnees fold the whole goods

cowed B. 12 to Grove the petitioner, who lived in the tenant’s houfe ; the land-
years rent.

Proves the B. lord, three years after proving of his debt, diftrains upon thefe goods,
.debt under the as being {till upon the premiifes.

commifion, - The queftion was, whether proving it as a debt under the commif-
the aflignees

fell the goods Tion, and {wearing he has no fecurity, is not a waiver of his right to

of 4. to thethe goods as a landlord?
-petitioner who

lives in 4.>s houfe. B. 3 years after.proving his debt, diftrains on thofe goods as being till upon the premiffes.
‘The vendee of the goods is intitled to them, and the proceedings of B. upon his -replevin reftrained and con-
fined to his remedy under the commiffion.

_Notwithﬁaﬂfif- Lord Chancellor : 'The ifluing of a commiffion againft a tenant, and
,}fognf g the the meflenger’s poflefiion of the goods of the tenant, does not hindet
meffeager isin thie landlord from diftraining for rent; for this is not fuch a cuiodia
'f}i’f;ﬁg;s"’fhe leg:s as an execution is, and there too the law allows the landlord a
Jandlord may yCal’s rent. :
ditzainforthe  The aiignment of the commiffioners of the bankrupt’s cftate and
o Z;HZ‘ZEQ:f" effects, is-only changing the property of the goods, and while upon.
amen it the the preu iffes they are ftill liable.
goov are on — The r.ct that creates the difficulty is, the landlord’s coming in
ithe premutes. K ) .. /

under $e covuini Ton. :

A nsn who has a debt may come in and prove his debt, and after-
wards he may bring an aion at law, and the court will not abfo-
luzely flop him from bringing an a&ion, but put him to his eleétion,

and even then allow him to affcis. or diffent to the certificate.

4 A
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A Tandlord is confidered in a higher degree than a common credi-
#or, and it would be hard to preclude him from diftraining where
sthere are goods on the premiffes, and therefore he ‘muft be put to his
«lection to waive his proof, or his diftrefs.

But the difficulty lies here, every creditor is to {wear whether he
has a fecurity or not; if he has a fecurity, and infifts upon proving,
-he muft deliver up the fecurity for the benefit of the creditors at large,
-be they mortgages or pledges; but this fecms to be a new cafe, be-
caufe this is a legal lien which the landlord has, and not upon the
fame foating with common fecurities; and the only quefhion is,
Whether his proving it as a debt, and fwearing he has no fecurity, is
-not a waiver of the diftrefs?

Lord Chancellor direGed it to ftand aver till the next day of peti- A creditor, af-
.tions, as thinking it a doubtful cafe, and on that day faid he was far ter he has re-
from being clear that the landlord was barred -of his diftrefs; for there §se 2 divi-
have been inftances, where a common creditor, even after he has re- commition,
ceived a dividend under a commiffion, has been allowed, upon re- ;Vd”é b; aliow-
funding that dividend, to bring an action at law for his debt; and as actign i g]::,
a landlord’s is a more favourable cafe than a2 common creditor’s, he for his deby,
ordered it to ftand over again for further confideration, ‘f‘f:g’i:'s e

. .. . . g that

On the 38th of May 1747. this petition came on again, and his Lord- gividend.
thip then declared that the vendee of the goods under the affignee is
intitled to the goods, and ordered, that the proceedings of William
King, the landlord, upon the replevin fhould be reftrained, and con-

-fined him to his remedy under the commiidion.

(G) Bule ag ta comypslitions.

WNovember the 6th 1740,
Spurret v. Spiller.

Cafe 56.

HE plaintiff in this caufe being upon an agreement with his , being upon
creditors in general, for a compofition of fix fhillings in the an agreement
pound, the defendant, one of the creditors, would not confent to it, for a compofi-

unicfs the plaintiff would give him a bond far the refidue of his debt [} 8% ¢

- ) of his credi-
over and above his thare of the compofition. tors, who

The plaintiff, in order to extricate himfelf out of his difficulties, did :i)"“(’e‘it“f; ,
. - h n
give a bond to 4. in truft for the defendant.

otherwife, a
The compofition money Las been paid to the reft of the creditors, bond for the

and likewife to the defendant, who has brought an a&ion on_his bond ;{c‘f:;’o s
in the name of the truftee, and notice of triel is given for the 14th compofition;

inftant. fuch a con-

Mr. Charies Clarke moved for an injunction to ftay proceedings at tradt, though

. . .. . not void by
« law, till the hearing of the caufe :n this court. the exprets

Lord Chancellor : Take the injun&ion upon giving judgment, and words of the
. . oo > sth of George
a releafe of crrors, 1t bemg a c:}fe ve:ry proper to be confidered ; for e fecond,
{uppele a crediter upon a commiflion of banikruptey taken out, enters feems to be
E e into within the
reafon and de-
fign of the adt.
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into a private agreement with the bankrupt to fign his certificate,
upon his promife or contrac to pay this creditor’s whole debt, in con-
fideration of his figning the certificate, there is no doubt but fuch a
contra@ would have been void by the exprefs words of the ftatute of
the sth of the prefent King.

The queftion is, Whether fuch an agreement as in the prefent cafe,
though clearly out of the a& of parliament, is not within the rea-
fon and defign of the a&, and the very mifchief that is exprefsly con-
demned by it, and endeavoured to be remedied ? For this is not only
prejudicial to the bankrupt, but may be hurtful to the creditors in
general, becaufe a perfon who has a compofition on foot may (by
entring into a contrat to pay the whole debt to one or more ob-
ftinate creditors, as a confideration of their promifing not to appear,
or not to oppofe the compofition) deceive the bulk of the creditors,
who imagine the debts ftanding out againft his eftate are not fo nu-
merous as in fact they are.

(H) Rulc as te creditos.
Auguft the 6th 1740.
Ex parte Banks.

Cafe 57. Joint commiffion only taken out againft two partners; the peti-
A bond credi- tioner a bond creditor to whom the bankrupts were jointly and
tor, to whom feverally bound, he may make his election to come upon the joint, or
the partners - fonarate eftate; if upon the former, he cannot come upon the latter

jointl . > . .
;”,f;‘}g;’;‘,‘a]{y (and fo wice verf7) for the furplus of the debt, till the creditors of the

" bound, may feparate eftate are firft ferved.

2‘:{’1‘3‘3‘5:;:’:; Lord Chancellor founded his order upon this reafoning, becaufe the

againtt the bond creditors might have brought a feparate action at law againft
jomt, or fepa- each of them, and might have had likewife feparate executions, but

ftate, . . .
;f:f :g;t:ﬁbut could not have levied his debt upon both the eftates at the {fame time,

both, except but only for the deficiency, where one eftate was not fufficient to fa-
for the defici- ¢isfy the whole.

ency, and af-

ter the other

S e April the 20th I741.

Cooper and others ver/. Pepys and others.
Cafe z8. ILLIAM REEVES gave notes payable to Mofes Andrees
Where 2 to the amount of 4500/ _Andrees indorfes them over to

meeting of  {everal perfons, and then goes beyond fea, with the greateft part of
creditors is - his effets, and becomes a bankrupt; the indorfees come upon Reewes,

ly ad- , .
Penited, and the drawer for the money due upon the notes, who being unable to

fome donot pay them, becomes a bankrupt likewife.
think proper
to come, the majority in value who are prefent have a right to bind thofe who are abfent,

The
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The aflignees under Reeves’s commiffion (of whom two were note
creditors) give notice purfuant to the at of the sth of George the
fecond, that there would be a meeting of the creditors under Reeves’s
commiffion, in order to accept of a compofition from the agents of
Andrees.

Several of Reeves’s creditors met accordingly, and it was agreed to
accept 65. in the pound for the debts due on thofe notes, and to ex-
ecute a releafe to Andrees upon thofe terms; and a proper authority
in writing, figned by all the creditors prefent, was given to the de-
fendants the affignees to compound with Andrees, who on the sth
of September 1735. executed a releafe accordingly to Mofes Andrees
on payment of the compofition aferefaid.

The plaintiffs who are creditors at large of #illiam Reeves, in lefs
than four months after the iffuing of the commiffion of bankruptcy
againft him, prefer a bill in Chancery, to which the affignees are
made defendants, fuggefting it was a fraud in them to agree to this
compofition, and that they confulted nothing but their own private
intereft, as being creditors by indorfement of fome of Andrees’s notes.

Lord Chancellor : 1 do not fee any thing fraudulent in the condu&
of the affignees, for they have done every thing which the act of par-
liament prefcribes on meetings for a compofition of debts, and if {fome
of the creditors do not think proper to come, ’tis their own fault, and
thofe who are prefent have a right to bind the whole, if the majority
in value at the meeting are of opinion to fign the compofition.

But with refpect to the bill itfelf, fo far as relates to the aflignees of
Reeves, I difapprove of it extremely, becaufe it is an attempt to make
the court judges in what manner the eftate and effets of a bankrupt
thould be diftributed, before the expiration of 4 months from the date
of the commiffion, whereas the act allows the affignees a complete
4 months from the iffuing of the commiffion to make a dividend ; fo
that it is abfolutely changing the method chalked out by the a@, and
ought to meet with the utmoft difcouragement.

His Lordthip therefore ordered the bill to ftand difmiffed as againft
the affignees of Reeves, with cofts to be taxed.

A doubt arofe, whether the creditors who had accepted a compofi- Where draw-
tion of fix thillings in the pound for their demands on Andrees, might & d indort-
notwithftanding prove their whole debt in the commiffion againft both become
Reeves? At ficlt Lord Chancellor feemed to think they might fill prove bavkrupe, and
their whole debt, but upon looking into two cafes in 2 Wims, 8g *, {ie creditors

the firlt, ex parte Ryfwicke, before Lord Chancellor Macclesfield ; the a dividend of

6s. under the
. commiflion againft the indorfer, they can only prove the remaining 145. under the commiffion againft the drawer,

* Ex parte Ryfwicke, 2 Wims. 89, A. drew a bill payable to B. on C. in Holland,
for 100/, C. accepts it, afterwards 4. and C. become bankrupts, and B. receives
401, of the bill out of C.’s effe@s, after which he wanted to come in as a creditor for
the whole 100/. out of £.’s effe@s. B. permitted tocome in as a creditor for 60/, and
the malfter dire¢ted to fee whether the other 40/, was paid out of 4.’s effets in C.’s
hands, or out of C.’s own effes ; if the latter, then C. isa creditor for this 40/, alfo,
but if out of 4.’s effe@ts, then 40/ of the 1c0/ is paid off.

2

,*
n’
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fecond F, ex parte Lefebere go7. before Lord Chancellor King, heal-
tered his opinion, and was very clear that the 65, muft go in dif-
charge of fo much of the debt, and that they could only prove the
remaining 14 5, under Reeves’s commiffron.

Auguft the 13th 1742,
Ex parte Whitchurch.

Vide under the Divifion, Rule as to Affignees.

Auguft the 1ft 1744.
Ex parte Simipfon and others.

Vide under the Divifion, Commiffion and Commiffioners.

December the 22d 1744.

Ex parte Simpfon and others;

Vide under the fame Divifion,

OfZober the 26th 1745,
Ex parte Kirk.

Cafe 59. ACreditor under a commiion of bankruptcy againft Ovie, being

B. a ueditor indeb:1 to the petitioner in 79/. drew a note on the affignee
under a com-

mifion for  Of the commiffion as follows: Praypay to Kirk or order the fum

591 drawson of 7L, out of w1y fhare of the dividend bereafter to be made under the

the affignees . .
for st Commitffion againft Ovie.

payable 0 k. 'The affignee accepts it by parol, but before any dividend he be-

Off 1?@";’ O“tfcomes a bankrupt himfelf; the creditors under his commiffion infift,
ot L' 's'hareo

o e diened that Kirk ought to come in pro rata only, for that it was not a legal
tobem.de, af acceptance.

fign:  accepts

it by parol, but before ary dividend becomes a bankropt himfelf. K. intitled to the whole 79 /. and not
obliged to come in pro ratd ouly, under the commiffion againft the aflignee.

t Lx parte Lefebere, 2 Wms. 407. 4. gives a promiffory note for 2007, payable *o B.
or order. B, indorfes it to C, who indorfes it to'D. 4. B. and C. become bank-

rupts, and D, receives 55, in the pound on a dividend made by the affignees of 4. D.
fhall come in as creditor for 150/ only out of B,’s effeés.

. Lord
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Lord Chancellor : 'Though this is not a legal bill of exchange at
law, yet it is good in equity, the petitioner having paid a valuable
confideration for it, and it was a lien upon the effects of Ovie as foon
as they came to the aflignee’s hands, and is like the cafe of a bond
affigned by a perfon before he becomes a bankrupt, which is a good
aflignment in equity, and the affignee thereof is intitled to retain the
bond againft the creditors under the commiffion.

His Lordfhip directed the 79 /. to be paid to the petitioner.

March the 13th 1737.
Twifs v. Maffey.

Vide under the divifion, Commiffion and Commiffioners.

Fune the 4th 1746.

, Ex parte Botterill,
Cafe 6o.
HE bankrupt borrowed 100/. upon bond of the petitioner, a Wherea
near relation ; the petioner had arrefted him on this bond, and bavkrupt P
. . , v execution for
charged him with execution, and had another demand for a year’s gpe debt, and
rent. ‘ the judgment
The petitioner would not waive his execution upon the bond debt, ;Ei‘:;f::al;sinﬁ
and yer offered to prove the debt for rent under the commiffion ; but him of a ci-
the commiffioners refufed to admit him, unlefs he would waive his fiin& nature,
execution. R
Upon this he petitions to be admitted a creditor for the rent. commiffion,
Lord Chancellor : 1 think it a hard cafe upon the bankrupt, but as E‘°“‘1’]“hﬁ:{“‘}'
the debts are intirely diftin&, I think ke thould be allowed to prove, ’:,gwa?v; h?ses
notwithftanding he refufes to waive his execution. execution up-
But upon looking into the petitioner’s affidavit, and finding it de- °* the other.
fective, as he did not {wear to the time when the bankrupt com- '
menced tenant, he difmiffed the petition, and faid at the fame time,
that he was fatisfied this debt was an after-thought, and trump’d up
merely to perfecute the bankrupt by keeping him in gaol, and there-
fore recommended it to the petitioner’s attorney to make it up, and

releafe the bankrupt from his confinement.

December the 20th 1750.

Ex parte Wildman.
‘ Cafe 61.
Ord Chancellor : The prefent petitioner was creditor of a bankrupt, p. petition-

who had given him bills of exchange on Yanviilen, and others in er creditor
of a bankrupt,
who gave him befides bills of exchange on merchants in Ho/land, that made themfelves liable by acceptance.

F f Holland,
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Holland, who made themfelves liable by accepting them, and after-
wards failed and compounded with their creditors.
‘So that the petitioner had two perfonal fecurities.
Confider it in the common cafe, abftracted from the cafes of bank-
rupts. . '
An obligee Suppofe feveral obligors, the obligee may have feveral actions againft
may have fe- them all, feveral judgments too, and feveral executions ; but he fhall
’:;:}‘ ;i}:;ﬁs not levy more than one fatisfaction for his debt; if he does, courts of law

obtigor, but Will ftep in. "The fame in bills of exchange, actions, &¢. lic againft

shall not levy drawer and all the indorfers, but only oze fatisfaétion for the debt.
more than one

{atisfation for his debt.

Acreditoris Sy under commiffions of bankruptcy, the creditor is intitled to
’c':;:::eedu:éer ,come under the commiffion againft all the obligors, drawers, &¢. and
commiffion ofthis is not a preference given to fuch a cred.itor, b}xt a benefit he is
bz?fézﬁttséo_intitled to at law, upon all his fecurities, till 1.1e is compleatly fa-
%ngors, draw-tisfied.  There are two perfons at ftake for this .debt, one of them
ersof notes, 3 bankrupt, and the other has made a compofition of 10s. in the

&ec. till he 1s
compleatly f». pound.

tisfied.

Pe.‘i‘igner;d' The petitioner had received nothing under the compofition at the
e mmi. time he proved his debt under the commiffion of bankruptcy, and

fion for his  therefore admitted a creditor for the whole.
whole debt,

ard before a dividend receives 25, 64. in the pound, under a compofition of the acceptors of the bills.

But before a dividend he receives two fhillings and fixpence in the
pound under the compofition of the acceptors of the bills.

The commifiioners in the commif-on of bankruptcy dire he thall
be paid his dividend, after deducting what he had received on the bills
of exchange.

Theafignees 1 e affignees fay he fhall be paid a dividend only on the fum left

infift, he thall after deducting the two fhillings and fixpence.
be paid adivi ‘
dend on the fum left only, after dedutting the two fhillings and fixpence.

But this would be taking away from a man the double fecurity he
had, and which he may make ufe of in law and equity, till he is fa-
tisfied his whole debt. ’

But as the As this compofition was not paid him till after his debt proved, he
compofiion — (ha] receive a dividend on the whole debt, and fhall account here-
was not paid . . .

uill after the after for what he has received, or fhall receive on the bills of ex-
debt proved, change ; and this will not be any prejudice to the eftate, for if he
1‘:1‘?;2 i, Teceives more from thofe bills of exchange than will anfwer twenty
dend on the {hillings in the pound, he fhall account to the affignees for fuch fur-
whole fum. PIUS.

Ordered therefore the petitioner to be let in to a dividend cn his
whole debt pro 7a¢4 with the other creditors.

Vide ante, p.  Mr. Clark for the affignees cited the cafe of Cogper verfus Pepys, to

166, thew that the court would not admit a perfon who had received a
dividend



Bankrupt. I1Y

dividend of fix fhillings againft the drawer, to prove more than the
remaining fourteen fhillings as a creditor under the commiffion
again{t the indorfee.

Lord Chancellor {aid, this differed from that cafe, becaufe the cre- |
ditor there had received the benefit before he had attempted to prove
his debt againft the indorfee under the commiffion.

March the 28th 17¢1.
Ex parte Child : In the matter of Ciff a bankrupt.

HE petitioner prays, he may for himfelf and the reft of the cup ¢,

parithioners of St. Dunflans in the Weft, be admitted a credi- ¢y pad bees
tor, under the commiflion againft 7obn Cuff a bankrupt, for the fum for feveral
of 869/. 8s. 1d. the ballance of the money* had and received by {:f‘jfatﬁ:“““
obn Cuff from the faid parithioners.

land tax for

the parifh of
St. Dunflans in the Wefl, and at the ifluing -of the commiffion owed upon the ballance 928/ 11+ to the
«hamberlain.of Loudon,

The bankrupt was duly appointed colleCtor of a re-affefiment of An inhabitant
the land tax for 1747. for the firfk divifion of the faid parith, and:‘fi;zftfjgﬂ‘
fince of the whole land tax for years 1748, 1749, and 1750. and as creditor, and
fuch received of the feveral inhabitants for the land tax and window "“°W""} to
duties feveral fums of money, amounting in the whole to 3391/ 10s. D IF and
and hath only paid to the chamberlain of London 2522/, 15. 11d. thereftof the
which left the ballance aforefaid. parifhioncrs.

Mr. Green for the petitioning creditor faid, the only doubt was,

Whether the commifioners according to the form of depofitions of
debts could f{uffer one inhabitant to fwear, that neither he or any
other of the inhabitants had received any fecurity or fatisfaction.

Lord Chancellor thought in this cafe, one inhabitant might prove
for himfelf and the reft of the parithioners, and ordered it accord-
ingly, becaufe he might {wear that neither he, or the reft of the pa-
rithioners to his knowledge or belief had received any fecurity or fa-
tisfaction,

LNoverber the 2d 1754,

“x parte Peach v.

‘Commiffion of bankruptcy taken cut in 1739. the bankrupt Cafe 63.
dead, and the affignee alfo dead, and now at the diftance of Where a per-

. {on flays tilt
a bankrupt and the affignees are dead, and 15 years after the date of the commifion, applies to be admit-

‘ted a creditor, the court on thefe circumltances, and in confideration of :he length of time, wiil difiifs the
Jpetition.
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15 years, the petitioner applies to prove a debt which depends upon
an account faid to be fettled between him and the bankrupt.

What the petitioner attempts to prove is over and above his debt
for rent.  Upon the 26th of December 1739. the goods being on the
premiflfes he made a diftrefs for rent, the bankrupt was the only
perfon who knew what was received under the diftrefs, and it was
admitted by the petitioner himfelf it exceeded the appraifement ; and
the bankrupt being dead, it was infifted by the counfel for the cre-
ditors, that this is an unfavourable application, efpecially as it refts
upon the oath of the petitioner, that he was a ftranger to the divi-
dend made under this commision till 1745, and taking into con-
fideration likewife, the great length of time fince the fuing of the
commiffion.

Lord Chancellor : The quettion is, Whether there is fufficient dif-
clofed in this cafe to warrant me in making an extraordinary order to
admit the petitioner a creditor under this commiffion.

The court, to be fure, is very liberal in admitting perfons to divi-
dends, but the prefent application feems to be of a very unreafonable
nature,

The commiffion iflued as long ago as the gth of February 1739
the account made up between the petitioner and the bankrupt the
13th of December before, which thews they were very amicable then,
and yet upon the 26th of the fame month, the petitioner is fo ad-
verfe as to take a diftrefs. This is very extraordinary, the arrears of
rent for 13 years amounted to 400/ levies upon the diftrefs 260 /.,
being about five eighths of the ballance of the account; his lgnorance
is not of the commiffion, but of the dividend only; lies by for fifteen
years without taking one ftep, and after the bankrupt is dead, and
the affignee, who might give fome account of this tranfaction, is
likewife dead, applies to be admitted as a creditor ; fo that taking it
altogether, it ftands upon very fufpicious circumftances.

The creditors under the commiffion will not receive above nine
thillings in the pound, the petitioner has had under the diftrefs a large
fum, of which he has been making intereft, and is much better off
than any other creditor.

Upon all the circumftances of the cafe, I am of opinion he ought
not ﬁ't(c)I be admitted a creditor; and therefore let the petition be dif-
mified.

(I) Con-



Bankrupt. 113

(1) Contingent debfs,
December the 23d 1740.

Ex parte Elizabeth Greenaway: In the matter of Ed-
ward Greenaway a bankrupt,

. . . . . Cife 64.
DWARD Greenaway previous to his marriage with the peti- Pemionerf:
tioner gave bis bond to the petitioner’s father in the penalty of pypand be-
600 L. in truff, that if the marriage fbould take effelt, and the fore marr;age
petitioner fbould furvive Edward Greenaway, and if be fhould before bis Eb’;;eahsgng'm
death by awill or otherwife give or leave the petitioner 3001, in goods or the penalty of
other perfonal or real eflate, fo as the fame fhould be paid by bis execu- 600 /. condi-
ians immediately after bis death to the petiti thout any Honed for the
tors or affigns immediately after bis death to the petitioner, without any payment of
claim by any perfon or perfons whatfoever, then the bond was to be void. 3001. to ber
in cafe fhe
forvived him; he has a commiffion of bankruptcy taken out againft him, and dies in ten days after. The
court thinking it a doubtful cafe, whether fhe fhould or fhould not be admitted a creditor, did not give an ab-
folute opinion ; but oa aflignees canfenting fhe thould come under the commiffion for 150 /. ordered ker a di-
vidend accordingly.

In May 1731. the marriage was had between Edward Greenaway
and the petitioner, and on the 17th of September laft a commiflion
cof bankruptcy iflued againlt Edward Greenaway, whereupon he was
declared a bankrupt, and on the 28th of Seprember following, the
bankrupt died infolvent, before any diftribution of his eftate, and the
petitioner has fince duly proved the bond before the commiffioners,
but the aflignees refufe to make any dividend to the petitioner.

She therefore prays, as the hufband made no other provifion for
her in his life-time, that the may be let in to receive her dividend,
out of the bankrupt’s eftate and effets in equal degree with the other
creditors.

The counfel for the petitioner infifted, that though it was a contin-
gent debt, yet the foundation of it was the bond, and therefore not-
withftanding the contingency has happened fince the bankruptcy, yet
the wife was intitled to prove the debt, as well as any other creditor.

The Attorney general who was counfel for the affignees, infifted The fatue of
the petitioner is not within the ftatute of the 7 Geo. 1. cap. 31. as it 7Geo. 1. cap.
. . . 31. extends
is not a debt that will at all events become due at a future day, and only to eredi-
uncertain whether it can ever take place, and relied upon the cafe of torsura faruse.
Tully v. Sparks, 2 L. Raym. 546. where, it being likewife uncertain 92y cerain,
whether the bond in that cafe would ever become due or not, being upe on meer
not to take® place except upon two contingencies, which had not contingencies
both happened at the time of the a& of bankruptcy committed, it Whiep bave
was impoffible to make fuch abatement of the five per cent. as the g the 5,5,5' of
act dire@s, and therefore the court of King’s Bench unanimoufly held thea&tof
the bond was not within that a&t. i’;;l‘m;f:?'

Gg Lod
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Lord Chancellor : 'The queftion is, Whether this is not a debt be-
come due before the eftate is diftributed, and it would be the hardeft
cafe in the world, if fuch a perfon fhould not be admitted a creditor
before the eftate is divided away. . .

The penalty in an obligation is debitum in prefenti, and the con-
dition only fufpends it, fo that it is looked upon as a debt from the
time of the execution of the bond.

There are great variety of determinations in the books, and there-
fore I defire that one counfel of a fide may fpeak to it, on the next
day of petitions, unlefs the creditors at a meeting for this purpofe,
will agree to give a fum of money to this poor woman, in lieu of
her fhare upon the dividend of the bankrupt’s effects.

The petition was fet down again in the paper of petitions of the
24th of January 1740. when it appeared that the reft of the. credi-
tors, fince the hearing of the petition before Chriftmas, had come to
an agreement, to let in the wife of the bankrupt as a creditor for 150/,
half of the bond debt only, and that it was acquie{>2d under by the
petitioner. ,

Allthe cafes  Lord Chancellor : T am very glad you have compromifed it, for it
fg‘“cekf”]/ﬂg' 1s a matter attended with great difficulties, and the:= has not been
Rp;;;.:’;is.' one cafe fince Tully and Sparks in the court of King’s Bench, but
have been de- what has been determined exprefly againft a contingent intereft.
termined  The diftin@ion taken in this court has been between a truft for
t;’:’,gmt inte- the wife, and a bond abfolutely given to the wife herfelf before mar-
reft, riage upon a contingency of her furviving the hufband : This is ma-
terially different from a truft, becaufe there a perfon who comes for
equity muft do equity, as in the cafe of Holland v. Culliford, 2 Vern,
602,

The moft material cafe to the prefent purpofe is, ex parte Cafwell,
ex parte Cazald, ex parte Bateman, 2 Will. 497. There a trader on
marriage gives a bond to a trufiee to fecure a thoufand pound to a wife,
if fhe furvived bim ; the trader becomes a bankrupt ; this debt not to be
allowed 5 nor any refervation to be made for it 5 nor fhall it flop the di-
Sribution, in regard it may never be a debt: But if the contingency
happen before the barkrupt's eftate be fully diftributed, fuch creditor
JPall come in under the commiffion.

His Lordfhip, without giving any opinion abfolutely, one way or
the other, ordered the petitioner to be admitted a creditor under the
commiffion, for the fum of 1501/. (the aflignees confenting thereto in
court) in full of ber demand mentioned in the petition, and that fhe
Jhould be paid a dividend in refpect thereof, in equal proportion with
the ather creditors of the bankrupt.

Od&lober
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OZober the 20th 1744:

Ex Parte Groome.

N articles previous to the marriage of the petitioner, the huf~ Cafe 6.
band covenants to leave his wife 600 /. on the contingency of A huband
furviving him ; a commiffion of bankruptcy is taken out againft the b¥ articles

hutband, who dies before any dividend is made: The petitioner at- 55522;;2}20_
tempted to prove the 600/ as a debt before the commiffioners, but venants to

they refufed her, and therefore applies now by petition to be admit- leave his wife

. 600/. in cafe
ted a creditor for the 600/ fhe furvives

M. Solicitor general for the petitioner cited 2 #7/. 497. intitled hm s he be-
ex parte Cafwell, &c. to thew, that though the debt was contingent, ff,’;;’tf’;‘n;;‘ie;
when the obligor became a bankrupt; yet if the contingency hap- before any di-
pen before the diftribution made, then fuch contingent creditor :’ﬁ‘i":’v‘?femi‘ie'
thould come in for his debt; fo if fuch contingency had happened the taw now
before the fecond dividend made, the creditor fhould come in alfo ftands, cannct
for his proportion thereof, though after the firft dividend. be admited 2

Mr. Talbot of the fame fide ftated, that the petitioner married a commifion
in 1742. and brought 60o/. fortune; the hufband foon after be- againt the
comes a bankrupt, and her money has contributed to fatisfy his cre- hufband.
ditors : Infifted this is a debt arifing on a confideration prior to the
a@ of bankruptcy, and as the hufband is now dead, the debt may
be faid to have a relation to the day of the contract.

Mr. Attorney general for the aflignees infifted, that under the a&t
of parliament of the 13 Eliz. cap. 7. no perfon can be intitled to a
diftribution but who is a creditor at the time of the commiffion iffued,
and the commiffioners are thereby direGed < z0 order the fame for
“ true [atisfaction and payment of the [aid creditors.”’

The ftatute of the sth of George the 2d cap. 30. in a claufe re-
lating to certificates, fays, “ That fuch bankrupt, who after obtain-

“ ing thereof fhall be taken in execution or detained in prifon on
« account of any debts due or owing before be became a bankrupt, {hall
¢ be difcharged out of cuftody on fuch execution, &c.”

But if the conftruétion of this a fhould be that the bankrupt
is lable to contingent debts that become due after the bankruptcy,
and then he is not difcharged, fuch a conftruction would intirely
overturn this act of parliament.

The judges were of opinion, in a cafe upon the conftruétion of
the old ats of parliament relating to bankrupts, that a creditor
whofe debt was contratted before, but did not become due till the
a& of bankruptcy committed, could not take out a commifffbn; but
on an appeal afterwards to the houfe of Lords, it was there deter-
mined otherwife. '

He cited the cafe ex parte Smith, the 23d of Fanuary 1741. in
which a contingent creditor, who applied to be admitted to prove

1  his
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his debt, was denied by the court, and another cafe, ex parte King,
Fanuary 1742, where it was alfo denied.

Mr. Solicitor general in his reply faid, that thefe two cafes were
not abfolutely determined, and there is no one cafe where lord King’s
diftin&ion ex parte Cafwell has been controverted.

He infifted that the cafes make no diftinction between a bond
and a covenant, and that there is no claufe in any a¢t of parliament
which confines the diftribution to creditors only at the time of the
bankruptcy committed, or excludes creditors whofe contingent debts
take place before diftribution. .

- Before the ftatute of the 7 Geo. 1. cap. 21. he faid, there was no
doubt at all but the creditor might come in when the debt became
payable, but the only doubt was, Whether they might come in be-
fore ; therefore to remedy this inconvenience of the effells being di-
vided away before fuch creditor could come in, the alt enables them to
prove their feveral fecurities before they become payable.

Lord Chancellor ordered it to ftand over till this day, that he might
give his opinion at the fame time upon another contingent cafe ex
parte Winchefler, which came on two days after the cafe ex parte
Groome.

The ftate of the cale ex parte Winchefter.

Previous to the marriage of the petitioner with Elizabeth Grant,
daughter of the bankrupt, ¢ by an Indenture dated the 2d of Fuly
“ 1739. made between the petitioner of the one part, and Fobn
““ Grant the bankrupt, and Elizabeth the petitioner’s wife of the
“ other part, reciting the then intended marriage between the pe-
< titioner and Elizabeth, and that Jobn Grant had before the exe-
“ cution of the indenture paid the petitioner 500/ and by a bond
¢ dated the fame day fecured 1000 /. more to be paid to the peti-
tioner, his executors, adminiftrators and afligns, within 12 months
“¢ after the death of the furvivor of obn Grant and Barbara his wife,
‘ together with intereft for the fame at 4/ per cent. per. ann. by
equal half yearly payments, which 500/ then paid, and 1000/
fecured to be paid, was declared to be in full for the wife’s por-
tion: It was agreed, and the petitioner covenanted with ‘obe
Grant, that the petitioner’s heirs, executors or adminiftrators
thould, within one month after the petitioner’s death, pay to
Fobn Grant, his executors or adminiftrators, the fum of 2000/
to be placed out at intereft for the petitioner’s wife, and the iflue
of the marriage ; and it was alfo agreed, that the 2000/, and the
1000/, when due, thould be placed out at intereft in the names of
two truftees, in truft after the death of the furvivor of petitioner
and his wife, to diftribute the 3000/ among the children in
fuch proportions .as the petitioner and his wife fthould dire&,
and for want of fuch direftion, in truft to divide the fame be-
tween fuch children equally, and in cafe there was no iffue of the

marriage, to pay 1000/ part of the 3000/ to fuch perfons as
“ the petitioner’s wife fhould appoint, and for want of fuch ap-
¢ pointment, to the petitioner, his heirs, executors or adminiftrators.
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The marriage was accordingly had between the petitioner and E/-
2abeth Grant, and there was iflue of the marriage living three child-

ren.  Fobn Grant regularly paid the intereft of the bond to the 2.5th of

December laff, but no payment had been fince made, and the condi-
tion of the bond was broken by the non-payment of the intereft, which
became due to the petitioner on Midfummer day.

In Aprzl 1aft a commiflion of bankruptcy iflued againtt Yobz Grant,
and he was thereon declared a bankrupt, and affignees chofen, but no
dividend yet made of the bankrupt’s eftate, and the petitioner has
applied to the commiflioners to be admitted a creditor for the faid fum
of 1000/, but fuch fum not being payable till after the death of Fobn
Grant, and Barbara his wife, the commiflioners refufed to admit the
petitioner a creditor; and therefore he preferred his petition # e ad-
mitted a creditor for the principal fum of 10001, and that the dividends
thereof might be laid out in the purchafe of South Sea annuities, for the
benefit of the petitioner, bis wife and children s and alfo prays to be ad-
mitted a creditor under the commiffion for 20l. being the balf year’s
intereft due on the bond at Midfummer laft.

Lord Chancellor : Thefe are fometimes cafes of value ; more often
cafes of hardthip and compaffion. It were to be wifthed that they
were provided for by act of parliament, and I hope fome gentleman
who hears me, will confider how to reify this by {fome future ftatute.

There have been a great many cafes in this court upon this point ;
fome where a hufband before a marriage has contracted with truf-
tees for the wife, to pay a fum of money in his life-time for her be-
nefit, if fhe furvives, and if {he dies, for children ; and if no children,

- for the benefit of the hufband. |

There have been other cafes where the time of payment does not

arife, till the contingency takes effect after the death of the hufband.

And there have been other cafes, where the father of the wife has

entered into a covenant to pay a fum of money after the death of him-
Jelf and bis wife, and intereft in the mean time, which is the prefent
cafe, cx parte Winchefler, and other cafes like that, ex parte Groome,

They will fall under very different confiderations, and I will give
my opinion upon all of them.

If 2 hufband becomes a bankrupt after a breach of payment to
truftees, they have always been admitted creditors upon equitable
terms, and the court has taken care that the intereft of the money
fhall be paid to the creditors under the commiffion, during the life of
the hufband, and the principal fecured to the wife, in cafe the fuu-
vives her hufband.

If judgment had been given at law by the hufband for this fur, tis
a debt notwithftanding the defeazance, and the truftees would have
been admitted as creditors, though the terms of the bond itfelf be
otherwife.

Asto Winclofler’s cafe, awhere the father of the wife bas given a bond

to the bufband to pay bim the principal fum of 10001, after the death of

bimfelf and bis wwife, and intereff at 4 per cent. by balf yearly payments
i the mean time. Upon what terms fhall the party be relieved againft

Hh the
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the penalty 2 Wliy upon paying what is in confcience due out of the
eftate.

Here was clearly a breach of the condition’ of this bond before the
bankruptcy, for the half year’s intereft was beeome dué at C,_%iri/}mas,
but not paid till the roth of January, and therefore not being paid
at the day, the penalty was forfeited at law.

It has been faid, it turns upon the aé& for the amendment of the
law the 4th and sth of Q. Anne, cap. 16. fec. 12. < That when an
< a&ion of debt is brought upon any bond, which hath a condition or
¢ defeazance to make void the fame upon payment of a leffer fum,
“ at a day or place certain, if the obligor, his heirs, executors, or
< adminiftrators, have before the altion brought paid the principal
¢ and intereft due, though fuch payment was not made ftrictly ac-
¢ cording to the condition or defeazance, yet it may be pleaded in

;¢ bar, and fhall be as effe€tual as if the money had been paid at
¢ the day and place according to the condition, and had been fo
«“ pleaded.”

Before this a& of parliament, the bond was forfeited if not paid at
the day. At a day or place certain, are material words: Thisisa new
defence, and a fiew plea given by the act of parliament; and there-
fore the common way of pleading is, that all intereft was paid before
action brought.
~ But this is not a bond with a defeazance for the payment cf a leffer
fum at a day certain, for here the principal is to be paid at an ur-
certain time ; for it is to be paid within a twelve-moath after the death
of the furvivor of father and mother. It is nct therefore a bond
within the defcription of the ftatute, nor did the aét of parliament in-
tend to comprehend bonds of this nature.

Atbond pay-  For fuppofe a bond payable at inftallments, the obligee gets judg-
able at i:ﬁalg' ment on the whole penalty, upon a breach of payment at the firft
J'?ge:;s;;;o “inftallment; why, even a court of law would in fuch cafe a& equit-
breach of pay- ably, for upon the obligor’s applying to the court there, and offering
ﬁ“:’f",t“i‘xj{‘a]“lh_e to pay the money due at the inftallment, and agreeing to let the judg-
ment, gets Ment ftand as a fecurity for the reft, they will relieve the party, on
judgment on - payment of the money then due and cofts.
;};‘ft;v;hﬂepf;: If this cafe is not within the a& of parliament, then it comes within-
mentof the  the conftruction of the other two heads of cafes, and Mr. Winchefter
money due _ought to be admitted a creditor.
acourt of law  ©On the 4th fet of cafes, which is Groome’s, I am of opinion (though
will relieve T am forry I muft go on fuch niceties) that he cannot be admitted a
the obligor. - creditor 5 in all the other cafes here was a remedy at law before fuch
time as the a& of bankruptcy was committed, or commiffion taken
out, but here there was not. \
Thecafe v 38 to the cafe that has been mentioned, ex parte Cafwell, &c. ’tis
parte Cafwell, barely an opinion of Lord King, and not the cafe in judgment; but
f—‘;;;rwi;;';on he did obiter declare his opinion only. My Lord Talbor afterwards
of Lod  adoubted of Lord King's opinion; and in a cafe before me fince, I have

Kings only, differed from him intirely, and fee no occafion to alter my opinion.

and oot the
cafe in judg- 3 The

ment.
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The cueftion turns on the new alt of parliament of the sth of
George the fecond, cap. jo. fec. 7. 1 think that the privilege of cre-
ditors to come in, and bankrupts to be difcharged from debts, is co-
extenfive and commenrfurats, and very equitable: for it would other-
wife mat.e an inequality among the creditors, for a creditor, whofe
debt was due before the taking out of the comrm7 on, fhall perha s
have no more than 5s. in the pound, and this cxedltor whofe debt
was not due till a fecond diftribution, fhall come in for as much as the
other creditor, and likewife have a remedy open to him for the reft
againft-the bankrupt

For the words of the 5th of George the fecond are, And every fuch
bankrupt {hall be difcharged from fuch debts as j?m/l be due and owing
at the time of the bankruptcy; fo that this would be a glaring in-
juftice againft the creditors at the time of the commiffion taken out.

Comimitiioners very rightly declare a man a bankrupt only before
Hluing the commiffion, without {pecifying any precife time.

The claufe relating to mutual credit, fec. 28. fhews plainly the
act intended to confine it to creditors at the time of the commifiion,
¢ That where it fhall appear to the commiffioners that there hath
‘“ been mutual credit given by the bankrupt and any other perfon,

“¢ or mutual debts between the bankrupt and any other perfon, a# any
“ time before [uch perfon became bankrupt, the commiffioners, &c.
“ fhall ftate the account between them, &¢.”

I will put this cafe: Suppofe a debt due from Mr. Groome to the 4. a debtor to
bankrupt before his bankruptcy, and that the bankrupt owed him a debt 2 benkrope
on bond upen a contingency that took place after the bankruptcy, and b;n?:ﬁ,;’:i},’
before the final dividend, would it not be a great hardthip upon theand creditor to
reft that fuch creditor {hould be at liberty to fet off ? i’;‘:ﬂ:l’g“:

Togoa &ep further. By the ftatute of the 7th of George the firft, fha Nl
cap. 31. it is enacted as follows, that < All and every perfon- or place after the
“"perfors, who now are or fhall become bankrupts, thall be dif- }mi{;‘;ﬁt;}; o
“ charged of and from all and every fuch bond, note, &¢. and liberty to fet
¢ fhall have the benefit of the flatutes now in forcc agamﬁ bank- 015‘1(“"“ the
““ rupts in like manner to all intents and purpofes, as if {fuch fum offoa,:&:z]la;[;%
« g)oney had been due and payable before the time of his becoming dit.

“ bankrupt.”

in 7; al{’;:) v. Sparks, Lord Raymord, 2d vol. 1546, there were two
contingencies, and as both had not happened at the time of the a& of
bankruptcy, it being uncertain whether the bond would ever become
due or not, it was unpoffible to make fuch abatement of § per cent.
as the act directs, and therefore the court of King’s Bench were of
.opinion the bond was not within the a of the 7th of George the firft.

There is no fuch thing as drawing a line between the contingency
not happening before the bankruptcy, and yet happening before the
time of diftribution: This would not only be a hardfhip on the
bankrupt, but en the reft of the creditors whofe debts were aGuaily
due, but would have given the contingent creditor a fuperior privilege,
by le.nmg it open to him to recover the remainder of the debt againft
the bankrupt

The
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The cafe of Groome may have hardfhips, and I am forry for it;

but as the law now ftands, I cannot determine otherwife. I hope
however, as I faid before, fome gentleman will think of a claufe by
way of amendment to this laft bankrupt act, which may remedy and
fettle this for the future.

The petition of Groome was difmifled.

And with regard to Mr., Winchefler, his Lordfhip ordered, that the
petitioner be at liberty to prove bis debt of 10001, and that be be ad-
mitted a creditor under the commiffion for what be fhall fo preve, and be
paid out of the bankrupt's eflate a dividend in refpelt thereof, rateably
with the other creditors of the bankrupt.

December the 23d 1751.

Ex parte Elizabeth Michell,

BC;;‘*' 66. ENJAMIN MICHELL, in purfuance of articles before his
. M. in pur-

P marriage with petitioner, did on the 27th of Fanuary in the
uance of ar- . . _

ticles before  12th year of the late King, execute a bond to Thomas Mickcll and
n}’]am'ag_e, with 2073 /liam Rous, the truftees under the articles in the penalty of 1000/
L Perloneh conditioned to be void if the heirs, &¢. of Benjamin Michell thould
bond to 7. M. pay to Thomas Michell and William Rous 500 /. within three months,
and . R mext after the death of Benjamin Michell for the ufe of the petitioner,
the articles, in I €afe fhe fthould outlive her hufband, or in cafe the thould not fur-

the penalty of vive him, to the ufe of her child or children, if any.
1000/. €ondi-

tioned to be void if the heirs, &c. of B. M. fhould pay to 7. M. and /7. R. soo/. within three months next

after the death of B. M. for the ufe of the petitioner ; or in cafe fhe fhould not furvive, to the ufe of her child or
children, if any.

A commifion A commiffion of bankruptcy iffued againft Benjamin Mickel] who
;’éﬂ‘;i"i“:&‘éy lived fome time after, and died on the firft of April 1749. On the
B ohe 28th of April 1749, a dividend of nine fhillings in the pound was di-

dies on the firft rected to be made of Michell’s eftate.
of April 1749:
on the 28th of the famg month a dividend is made of ¢ s. in the pound.

The commiffioners would not admit the petitioner a creditor with-

out an order of the court. :

Thepetitioner ~ She petitioned to be admitted a creditor, and to be paid out of the

praystobe  money remaining in affignees hands, a dividend, in proportion to

paid a pro- 2 .

portionable  What hath been already paid to other creditors.

dividend. Lord Chancellor mentioned the cafe ex parte Cafwell, &ec. 2 P. Wans.
497. a. 499. where Lord Chancellor King upon fuch a contingent debt
directed, as hufband died before a dividend, the wife to be admitted
to prove it; and the cafe ex parte Greenaway before himfelf, where on
his ordering it to ftand over to give affignees and creditors an op-

portunity of compromifing it with the wife, they admitted her a

Videante.  creditor for 150/, half her demand.

The
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The aflignees being ferved here with notice, and no counfel at- Affignees be-

tending for them, his Lordfhip dire@ted he fhould be admitted a ferved

X - with notice, )

creditor, and to a dividend of nine fhillings, #ot being oppofed. and ndo'counffel

attending I10r

them, dire®ted fhe fhould be admitted a creditor, and receive a dividend of gs. in the pound, et being
oppofed. |

His Lordthip declared, that if there had been a judgment, he (hould éf there %id
have thought this would have made it an immediate debt, and fhe 7" /05

ment, it would
would have been intitled to come in as a claimant before the death of have made it

the hutband, and affignees muft then have retained {ufficient in their Zibfmﬁidiﬁiﬁ
hands on a dividend day, to an{wer a proportionable dividend to the o,

would bave
petitioner when the event happened, in the fame manner as in. the been intitled

. . . hz H
cafe of obligees 772 refpondentia, or bottomry bond, or perfons on po- > € e

licies of infurance, under an a& of parliament of the 19th of George ant before her

the fecond, where it cannot be known whether a lofs has happened Bzﬁﬁ“‘i’:d he
or not, :

aflignees muft
then bave re-

tained fofficient on a dividend day, to anfwer a proportionable dividend to the petitioner when the event
happened.

Fanuary the 22d 1752.

Lord Chancellor had fome doubt after he had pronounced the order Lord Chancel-

i lor King's be-
laft day of petitions, and therefore would not fuffer the fecretary to igrgf,’,”f,;,ff

draw up the order, though not defended. opinion as to a

Upon a fearch at the bankrupt office, there was found the cafe ¥ife's beirg

. admitted to a
ex parte Greenaway, and the four cafes which came on together up- gividend, ond

on contingencies, by the order of Lord Hardwicke, who faid that Lord Lerd Talbo

King’s was an obiter opinion as to a wife’s being admitted to a divi- ‘::gbﬂ;‘;?“"
dend ; that Lord Ta/bor doubted of it, and that he himfelf alfo doubted Harduvicte in

of it ; and in a cafe ex parte Groome, in December 1741, was of opi-a cafe ex parte

. . . . .. Groome, De-
nion the creditor could not be admitted, and founded his opinion on 7., "

Tully verf. Sparks in the court of King’s Bench ; and therefore in this refufing to ads
cafe of Mickell he declared that he was very unwilling to make a pre- miffﬁmh 2
cedent, though this appeared to be a very hard cafe. The only dif- & o

tor, his Lord-
ference between Groome and this, is that Greome’s cafe was upon con- fhip would not

tra&t, but this upon bond; and unlefs you can make it debitum in fafter the fe-

. . . . A .” cretary to
preafenti folvendum in jfuturo, which will be difficult to do, the peti= draw Zp the

tioner will not be intitled to prove it. In thofe cafes where he had order pro-

let in fuch creditors, a judgment was given at the time, which is an ‘f’;ﬂzf%:; e
immediate debt at law, and fufpended only in equity upon the de- petitions, tho’

feazance. His Lordfhip ordered it to ftand over till next day of pe- ot defended,

“ . . . . but -
titions, and in the mean time recommended it to the aflignees to m“e,,gi?ﬁ‘m

compromife with the petitioner. the aflignees to
compromife 1t
with the peti-
tioner.

ti (K) Rule
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(K) IRule a5 £0 dralbvers and ingofozs of bitls
of exchange.

December the 23d 1743-

Ex parte Walton, and others; in the matter of Ziliam

Winfmore, a bankrupt.
Cafle 67.

w.drawsbils g dron Richardfon and Edward Stepbens, on the 2 5th of Fune 1740.
of exchange - ¢'1 entered into co-partnerfhip, which was to be carried on in Lon-
ro effeéts of don, in the names of Richardfon and Company ; and it was alfo agreed,
i’:” inbis  that Stephens fhould beat liberty to carry op a feparate trade at Briffol,
e aimr. on his own account, and for his own benefit.

tedto R. and  On the 16th of March 1740, a joint commifion of bankruptcy
g;’r'fez“jve‘r"gy iffued againtt Aaron Richardfon and Edward Stephens, and the peti-
them to feve.. tioners were chofen affignees.

ralperfons;the  In December and Fanuary 1740. William Winfmore drew f{everal
afignees of B 1ills of exchange on Richardfon and company, payable to Harper or
be admitted as order, for different fums, amounting to 2 oo/l which bills were ac-

e ; et i

credivors wn- cepted by Rickardfon and company for Winfmore's fole account, on

miffion for o Dis undertaking to fend them money or effects, to pay and fatisfy thefe
.much as they bills before they fell due ; but he did not keep his promife.
i‘:"fhg"‘ifd o. Winfimore, in January and February 1740. drew feveral other bills
fees of s Of exchange on Harris, (who was his agent in London) fome of which
bills of ex-  wyere payable to Harper, and others to Edward Stephens or order, for
‘g’.agﬁg’cl’:ﬁl:r different fums, amounting to 2060/. which laft bills were remitted
«commifion. to Richardfon and company by Stepbens, on his own private account,
" in order to enable them to difcharge bills of exchange, which Szephens
had, on his feparate account, in order to ferve #infmore drawn on
Richardfon and company, and Rechardfon and company negotiated the
faid bills as Szephens directed ; and feveral of them, to the amount of
1565/, being drawn by »#infmore on Harris, Richardfon and com-
pany indorfed the fame, not doubting but #infinere or Harris would
have taken care the fame were puntually paid when they fell due,
but inftead thereof, Winfinore ftopped payment, and never remitted
Richardfon and company any money or effets to pay the {aid bills, or
any of them.

On the 29th of Apri/ 1742. before any dividend was made of #znf-
more’s eftate, the petitioners, as affignees of Richardfon and company,
exhibited their claim under his commiffion for 2500/. the amount of
the bills accepted, and for 475/ part of the bills which had been
indorfed by them the faid Richardfon and company for account of
Winfmore, which were all the bills that had been proved under the
commiffion againft Richardfon and company ; and the commiflioners
admitted the claim under the commiffion againft #nfinore.

A dividend of two fhillings and nine-pence in the pound was af-
terwards ordered to be made to #infinore’s creditors who had proved

their
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-their débts, and alfo a refervation to anfwer a like dividend on the
etitioner’s claim, when they thould make the fame.

" On the 2gth day of Yaky 1742. a dividend of five fthillings in the
‘pound, was made amongft the creditors of Richardfon and company,
and the petitioners had paid the dividend of five fhillings to great
part of the bearers of the faid bills, and were ready to-pay the fame teo
the reft, after a deduction out of their debts to the amount of the
two fhillings and nine pence in the pound, divided under Winfimore’s
commiffion. The dividend of five fhillings in the pound, in the
‘bankruptcy of Richardfon and company, on the {aid bills, amounted
to 744/. and therefore the petitioners the aflignees of that commiffion
pray, that they may be admitted creditors under the commiffion
againft Winfmore, for the fum of 744 /. the amount of the dividend
-of five fhillings in the pound, and for all fuch future fums as thould
be paid out of the eftate of Richardfon and company, in refpect of the
faid bills, and likewife for all fuch other bills drawn by Winfmore, or
by his order and direction, and accepted and indorfed by Richardfon
and company, without confideration or value, which fhould here-
after be proved under the commiffion againft them, and that the af-
fignees of Winfmore's eftate might be ordered to pay the petitioners
the faid dividend of two fhillings and nine pence in the pound, and
all future dividends ratéably with the other creditors, for the fums
before mentioned for the benefit of the petitioners, and the reft of
the creditors of Richardfon and company.

Lord Chancellor : The queftion is, Whether the affignees of
Richardfon and company, the indorfors of thefe bills of exchange, are
intitled to come in under W#infmore’s commifiion, for {6 much as the
indorfees of Richardfon and company have received under the com-
miffion againft Richardfon and company.

Winfmore {wears that in Yanuary and February 1740. he drew fe-
veral bills of exchange on Harris his agent in London, amounting te
2060/. or thereabouts, which bills were tranfmitted by Stepbens on
his own private account to Richardfon and company, and indorfed over
by them to feveral perfons.

The doubt with me was, whether Harrzs had any effe@s of Winf-
more’s in his hands, for if he had, there would have been no pre-
tence that the indorfors thould come in againft #infimore’s eftate.

In bills of exchange, there is a double contract, the firft between
the principal debtor and creditor, and alfo an implied contradt, that
the principal debtor will indemnify the furety, fo that if the credi-
tor the indorfee comes upon the furety the indorfor, the indorfor or
his affignees may come in againft the original or principal debtor.

Thus it ftands between principal and furety, and is likewife the cafe,
‘where an indorfor is barely a {urety, and no confideration is paid by
the original drawer.

4 But
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. draws a But put another cafe; 4. draws a bill upon B. who has effe@s
bilon & of 4’s in his hands, afterwards his bill is negotiated and indorfed
fedis of 4°s over; there is no furetyfhip in this cafe, for 4. did not draw it
n his handss ypon B. as a furety, but as having effe@ts of 4. in his hands, by
?szirev;ii;; which he was obliged to anfwer the draught of 4. and therefore
and indorfed the indorfing it over to others will not make the indorfors only in

ggf’mi‘ft‘]’;gl the nature of fureties to 4. but every indorfor will be confidered as

indorfors only @ NEW original drawer. )
in the natre Byt here Harris appears to have had no effeCts of Winfmore’s in
of fare every his hands, and therefore accepted it merely to give credit to Winf-
indorfor will more as a furety, and confequently the aflignees of Richardfon and
be confidered company muit be admitted as creditors under #infmore’s commiffon
a new original A . . , .
drawer. for fo much as they have paid under Richardfor’s commiffion to the
indorfees of #infimore’s bills of exchange. _
His Lordthip therefore ordered, that the petitioners the affignees of
Richardfor and company be admitted to come in as creditors under
Winfmore’s commiffion for 744 /. and that they be paid a dividend
out of his eftate in refpect thereof rateably with the other creditors,
and that in all future dividends the petitioners be paid in refpect of
the faid fum of 744/ rateably in equal proportion with the
other creditors of Winfmoere feeking relief under that commiffion, in
truft for themfelves and the feveral other joint creditors of Richard-

for and company.

WNovember the 4th 1743,

Ex parte Byas. !

Cafe 63. RS. Devereux being indebted to Martin Kankell in 711 fot
D. being in. goods fold on the 28th of fuguf? 1734. gave him the follow-
debredtoM.X. Ing note ; I promife to pay to Martin Kankell af queen Caroline’s head
in 71/ gave 7 Taviftock ftreet Covent Garden, the fum of feventy-one pounds,

him the fol- -
]o’:&ngen;e; witnefs my band, Auguft 28th 1734, E. Devereux.

I promifeto Martin Kankell being indebted to the petitioner in 92/ 19 5. deli-

pay 2o M. K. yered to him Mrs. Devereus’s note, that the petitioner might receive

the fu 1. . . .
w—,{q}f ;’;,7 the money due thereon in part of his debt, and took of the petitioner

ln;ﬂﬁ, Aug. areceipt for the fame in the words following ; Recerved 2cth Dec,

7D, 3k 1734 a bill for 711, which when paid will be on account per Tho-

being indebt- Mas Byas,

ed to peti-

tioner in 2/ 19s. o0d. delivers E. D.’s note to him that he might receive the money in part of his debt.

and took the following receipt, Received 20 Dec. 1734. @ bill for 71\, awhich awhen paid will be on ac-

count per Thomas Byas. M. K. becomes a bankrupt, but not having indorfed or afligned the note to pe<

ticioner, the aflignees apply to D.% folicitor and receive of him the 71l . ’
The affignees of K.'s eftate ovght to be confidered as truftees for the petitioner with refpect to the fum

of 71 /. and ordered to pay him the money accordingly.

The
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The 19th of Muarch 1734. a commiffion of bankruptey iffued
againft Martin Kankell, Mrs. Devereux died in 1735. and by her
will charged all her eftate real and perfonal with the payment of
her debts.

Kankell not having indorfed or afligned the faid note to the peti-
tioner, the affignees applied to Mrs. Deveruex’s folicitor, and recei-
ved the 71 /. of him en giving fecurity to indemnify him againft
the petitioner’s claim, who had the note in his cuftody and pof-
{effion.

The petitioner proved his whole debt of 92/, 19+ under Kan-
kell's commifion, but at the fame time infifted on having the benefit
of the note, and that the affignees ought not to have received the 71/,
and that the fame having been fo received by them in prejudice to
the petitioner, ought to be paid over to him, and therefore prays
that the affignees of Kankell's eftate may out of the money now in
their hands, pay to the petitioner the 71 /. which they received for
the money due on Mrs. Devereux’s note.

Lord Chancellor : 1 am of opinion that the affignees of Kankell's
eftate under the commiffion, ought to be confidered as truftees for
the petitioner, with refpet to the fum of 71/ which they re-
ceived on account of the note given by Mrs. Devereux in the petition,
and do order the affignees to pay forthwith the 71/ to the petitioner
according to the prayer of his petition.

O&fober the 26th 1745,

Ex parte Kirk.
Vide under the divifion, Rule as to Creditors.

Fune the 4th 1746.

Ex parte Thompfon.

A Gives a note of his hand payable to B. two months from the Cafe 6g.

* date for 100/, who gave no confideration.  B. indorfes it over f&%‘;isy:ble
‘to the petitioner, but allows a difcount of a guinea and a half, being o B. two

at the rate of 9 /. per cent. when the note became due, the petitioner “}:°“$h5 f’f‘“

takes a joint bond from the drawer and indorfor for the 100/ though t, ,fo fteB.oirn,
he paid only 98/ 8s. 64. the commiffioners had admitted him as dorfes it over
a creditor under a commifiion againft the drawer, but finding out}® C. but al.

this fa& afterwards, they ordered his dividend to be ftopped. lows a dif

count of g per

cent. he proves
it under 2 commiffion againft 4. for the whole fum, bur commiffioners finding out this fa&t afterwards, flopt his
dividend. ’

He now petitions Lord Chancellor to be admitted to his fhare of the
dividend.

Kk Lord
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Lord Chancel-  Lord Chancellor would not dire& him to be admitted to the divi-
o ;?uf};: dend, but ordered an iffue to try whether the bond was ufurious be-

and ordered  fore Liord Chief Juftice W7dles.

an iffue to try
whether the

bond was ]Vaveméer the 4.th 1 '7.1-7-

ulurious.

Ex parte Thomas.
Cafe 7o. THE bankrupt petitioned to fuperfede the commiffion againft

A note given himfelf, becaufe the petitioning creditor’s debt arofe only from
before an a& 5 te that had been indorfed to him after the petitioner had com-
of bank- . : i

ruptey, tho'  mitted an act of bankruptcy ; but as it appeared, that the note itfelf
indorfed after, was given before any act of bankruptcy, though indorfed after, Lord

is a debt upon . f . e . )
bk the % Chancellor thought it a debt upon which the petitioning creditor

dorfee may ‘mmight take out the commiffion.
take out a
commiffion of

bankruptcy November the 2 5th 1749.
Zgamﬁ the

rawer.

Billon v. Hyde and Michell.

Cafe v1. ORD Chancellor : 'This bill is to have an allowance for 712/
The plaintiff out of a fum of 3000/ which has been recovered in an aCtion
fiffﬁl% 1‘114; at .laW, by thp -defendants the affignees of Mickell the bankrupt
rious ranfac. 3gain{t the plaintiff. '
tions together,  The cafe is, That Mr. Michell, who was 2 merchant, had long
!I::ggt‘i‘:&é dealings with the plaintiff before the 18th Ay~ 7.3, when he
bills of ex. committed an ac of bankruptcy, which the plaintiff infifted wasa
change from private act of bankruptcy, and that for fome time after Mr. A.chell
ézh"f(’;%;’uxe appeared in publick in all places where merchants refort, without
1743. and on fufpicion of his being a bankrupt.
tzcr;/f?lfh of ~ 'The dealings between Mr. Michell and the plaintiff, as it uppears
a3 in the caufe, commenced in 1742. and continued after the 15th of
mitted a pri- Aprzl 1743. up to the 8th of Fune following, and the commiion
;ﬁj{;‘ﬁ;&; of bankruptcy was dated the 30th of Nevember 1743.
the fums psid 1 he tranfultions between them from the 18th of Apri/ 1743. to
by Mz’r/xlr/for the 8th of Fune following were of various forts, but appear to be
:f’;f‘: o fair ones, and were principally in negotiating bills of exchange upon
plaintiﬂ-',d which the plaintiff advanced to Mr. Miche// money to a confiderable
amounted to  amount.
3oco . Several fums were alfo paid by the plaintiff to Mr. Miche/l during

this fpace of time ; fome paid to Mr. Michell’s own hand, fome to his
order, fome by way of loan, and other fums by way of money laid
out for his ufe, for preemiums on infurances for his benefit, and for
duties on goods imported by him, which fums amounted to 712 /.
It appeared that the fums of money paid at different times by
Mr. Michell to the plaintiff for and on account of thefe feveral tranf-

actions, amounted in the whole to 3000/,

The
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The afiignees under the commiffion finding thefe fums were pa1d The afignees
by Mr. Michell after the alt of bankruptcy committed by him, they tlrmg an ac-

on againft

brought their action againft the plaintiff for fuch money had and re- Billn for fo

ceived to their ufe, and recovered a verdit againft him for that z‘c‘g‘v:;dtg“d

moncey. ‘ their ufe, and
recovered a verdiét againft him for 3000 /.

M. Billon, the plaintiff here, but defendant at law, infifted on the Bif/r infifted

he trial
trial to have the fumof 712/ allowed him as paid to and for the bank- fave e./.irzla/ ©

rupt, and it not being allowed, is the reafon of his bringing this bill. allowed him

There are two conﬁderatlons ?erci}l;::it::niﬁd
FEirft, Whether the plaintiff is intitled to this allowance? rupt, but be-

Secondly, If he is intitled, Whether he has purfued a proper re- ing refufed,
medy, or whether this court is concluded by the verdi&t ? E;g}f:thgfu

And thefe queftions muft depend upon the nature of the demand forit. The
of the affignee againft him, and the nature of the remedy he has S';;“:ﬁ;‘:;;
purfued. this allow-

As to the nature of the demand of the affignees, which is founded ance, and the
upon ke relation of the act of bankruptcy, it is as hard a cafe as any Zg;‘i;?ﬁﬁzt
in the law, as this re/ation may go a great way back, and over- upon him, be-

reach all tranfa&wns without regard to their being falr or frau- canfe it is mat-

~dulent terof contra&l,
uient. and of ac-

It holds in fales of goods, and payment of money, and it over- count, and

turns not only contra&s but acts upon record, and legal alts, asthereforea
. . proper fubjet
judgments and executions executed ; where thefe acts happen afre1 for the jurif-
the act of bankruptcy committed. diftion of this
It is faid fictions of law fhall not enure to the prejudlce of any %
body, but are invented to fupport rights, and to be fure that is the
rule ; but this cafe is taken out of another general rule, which has
been adhered to for the fake of publick utility; vzz. that it is bet-
ter a private mifchief thould enfue, than a general inconvenience.
Lex citius vult tolerare privatum damnum, quam publicum malum.
1 Inft. 152. b,
But fince trade has increafed, the mifchiefs and inconveniencies
have multiplied, and therefore the late aét of the 19 Geo. 2. was
made; and this cafe is-within the recital of that a&, and one of the
principal cafes provided for by it, is the negotiation of bills of ex-
change.
And though the plaintiff may not bring himfelf firitly within
the a&, yet he is within the meaning of it, and the court will go as
far as it can in fupport of it.
Secondly, As to the remedy purfued by the plaintiff.
It is infifted by the aTgnees, he ought not to have a remedy here
againft them, for that they recovered at law by their own ftrength ;
and, as he failed there, he ought not to be affifted here: But it does
not appear in what fhape the fet-off was offered at the trial, and I
am apt to believe it was only offered in mitigation of damages.
I think from the nature of the demand againft him, he is intitled
to have this allowance in fome thape or other,

3 . It
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It appears new to me, to permit aflignees to maintain an action
of indebitatus affumpfit for money paid by a bankrupt to another per-
{on after a fecret act of bankruptcy : 1 always thought aflignees were

~obliged to bring an a&ion of tort, either trover, or trefpafs, and the
Lord Chief Juftice Holt, Parker, and Raymond were of that opinion.

I remember Lord Chief Juftice Parker declared in a caufe at
Guildball, the 4 Geo. 1. that he knew no cafe where a man might
not maintain an aflumpfit for money wrongfully taken from him, ex-
cept two, v/z. for money won at play, and for money paid by a bank-
rupt dona fide to a creditor after an act of bankruptcy committed.
And in cafes where trover has been brought by ailignees under a
commiTion of bankruptcy, the courts have lean’d againft a ftrict con-
firuction of the bankrupt alls, to the prejudice of a fair creditor. Vide
3 Lev. §8, 59, Rider v. Fowle on a {pecial verdict.

To raife an gffumpfit, the aflignees muft maintain either in fa@ or
by relation a contract, and here the contract upon which the afumpyfit
is ‘maintained, is by the interpofition of the bankrupt; and therefore
I think he ought to be confidered as the factor of the affignees; and
if they will take this method, and affirm the contradt done by the
bankrupt, they muft take him as their factor in all aéts done fairly
and without deceit. Wilfon v. Boulter, Raym.

Upon the authority of that cafe, 1 think this is a favourable a&ion
for the plaintiff to have fuch allowance, becaufe it makes the af-
fignees affirm the contract of the bankrupt, and am of opinion, that
the verdi¢t at law, which has not allowed it, is not conclufive upon.
the plaintiff, becaufe it is a matter of contra¢t and of account, and
confequently a proper fubje& for the jurifdiion of this court, and
the plaintiff ought to be allowed, by the interpofiticn of this court,
fo much as in juftice he ought to have; and I recommend it to the
aflignees to allow the fum of 712/ to the plaintiff,

February the 24th 1752,

Richardfon and Gibbons, aflignees of Alexander Wilfon

a bankrupt, E Plaintiffs.

Cafe 2.
Drawing and Bradfbaw, Taylr, and Wilfon, —_— _—_ Defendants.
redrawing \
bills of ex- ey . - “ q .
change for Trial in the court of King’s Bench before a fpecial jury for the
large fums, county of Middlefex, upon the following iffues out of the court

and a conti- ¢ Chancery, dire¢ed by lord Hardavicke.

nuation of it w ) e
isawaficking 1, If Wilfon was a trader or a banker within the meaning of the

in exchange, &g of parliament relating to bankrupts.
and a trading =

which will 2dly, "If he had committed any a&t of bankruptcy within the faid
make a man  {tatutes,

liable to a With regard to the firft it was proved, that #i/on who was agent

commiffion of .

barkropt,  tO feveral regiments from the year 1745, to 1751, drew upon Capt.
th?ughtatlgfs Fobnfon, who was likewife an agent in Dublin, by bills to the
eniues to € y

bankraptby  a0UNt of 281,000 /. and upwards, and that Fohnfon redrew to the
fo doing. 1 amount
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amount of 290,000 /. and upwards on Wilfon, but there was no
commiffion moncy allowed on either fide.

It was proved in the caufe by Mr. Porter, Mr. Linch, Mr. Ma-
thias, Mr. Teffier, and others, confiderable merchants in the city
of London that drawing and redrawmg bills of exchange for fuch
large fums, and a continuation of it, is a trafficking in exchange,
and a trading, which in their apprehenﬁon would make a man lx-
able to a commitlion of bankruptcy, though no commilfion mone
had been allowed on either fide, and notwithftanding a lofs enfued
by thefe tranfations to the bankrupt.

The evidence of Mr. Wilfo’s being a banker, was, that he kept
a clerk who was in the nature of a cathier, to receive and pay
money, and that for feveral years together, officers and their wi-
dows, and other perfons, not belonging to regiments, paid money
into Wi tlfor’s hands, and the cafhier gave accountable notes for the
fame, and thefe perfons drew from time to time upon W:lfon for
fuch fums, payable either to bearer or order, as they thought pro-
per, but the books were not kept in the fame manner as ban-
kers do, and it appeared in-proof, that if #:lfon received any large
fum, he paid 1t into the fhop of his own bankers, Meflrs. Drurm-
mmzds and from the year 1740. to 1751. paid 30,000/ a month
into the faid fhop, and that he only had in cafth by him about 3 or
400 /. to anfwer any {mall draughts; but that for large ones he
gave the perfons draughts upon Mefirs. Draummonds.

The jury before they delivered their verdi&, atked Lord Chief
Juftice Lee, Whether fuch drawing and redrawing as aforefaid, was
in point of law a trading ?

Lord Chief Juftice Lee faid, it was not fo much a point of law,
as a fa&t to be determined by them on the ufage and opinion of mer-
chants, and that if they paid any credit to the merchants who had
been examined, and were men of character, this was a trading; ac-
cordingly a verdic@ was given for the plamtlffs. The jury on the firft
iflue finding W2lfon a trader generally within the bankrupt alts: And
on the fecond iffue finding him a bankrupt within the faid aéts.

December the 21t 17 52.

B parte Mar(nall and others.

R. Garway of Worcefler drew a great number of bills, payable

129

Cafe »3.
G. drew a

to Vere and Afgili, upon Hatton, who had no effects of Gar- great number

of bills pay-

able to /. and 4. upon H. who had no effects of G.’s in his hands, but accepted them for the honour of the
drawer. G. becomes a bankrapt, and AH. by means of the great fums he paid on account of fuch ac-

ceptance, becomes bankrupt likewife.

pound.

The bill-holders prove under both commiffions, and receive dividends, but not fufficient to pay zos. in the

i be affignees of H. pray to ftand in the place of the bill-holders pro santo, as they had received under H.’s

commifion againft the efate of Garavay.

L1 way’s
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way's in his hands, but however accepted the bills for the honour of
the drawer.

Garway becomes a bankrupt, and Hatzon by means of the great
fums he paid on account of fuch acceptance as before mentioned, be-
comes bankrupt likewife. 2 .

The bill-holders prove under both commiffions, and receive divi-
dends, but not fufficient to pay 205, in the pound: And in Apri/
laft upon a former day of petitions, Mar/ball Se. the afliznzes of
Hatton preferred a petition to Lord Chancellor, and prayed to ftand
in the place of the bill-holders pro zanto, as they had received under
Hatton’s commiffion againft the eftate of Garwav ; Hatton, as was
infifted by the petitioner’s counfel, being to be confidered as a furety for
the debt, and Garway a principal ; and Lord Chancellor at the former
hearing made an order accordingly ; but it being ftrongly objected
by the counfel for Garway’s creditors, that this would be charging
Garway’s eftate doubly, dire¢ted the petition to ftand over; and on

His Lordhip its coming on again this day, his Lordthip ordered, that the peti-
fﬁgsfgdb;h%_ tioners as affignees of Hatfor, thould ftand in the place of the bill-
mitted pro  D0lders pro tanto, as Hatton’s eftate had paid on account of his ac-
tanto, as H's ceptance of the faid bills, but fhould not be intitled to any dividend
Zﬁa:;c};afnf?? from Garway’s eflate, till the bill-holders had received a full fatisfac-
h's acceptance tion for their debts; and if the furplus of Garway’s eftate, after the
gfﬂf“fbﬁ*{‘iot bill-holders were fully fatisfied, fhould not be fuﬁ‘iciex?t to anfwer
o receive any What Hatton had paid as the acceptor of Garway’s bills, then his
dividend from Lordfhip declared that nothing.in this order fhould- prejudice any
Sui}fgz;; right the petitioners might have by action againft the perfon of Gar-
holders had re- way for the refidue of their demand, norwithflanding Garway bas bad
ceived a full Jjs certificate ; for his Lordthip faid, it feemed to him, as if Hatton’s
f;te'isfaﬁg;‘for demand did not properly arife till after the iffuing of the commiffion
againft Garway; becaufe, though there is an implied contra&t be-
tween drawer and acceptor, yet there is no breach on the part of
drawer till after his bankruptcy, and confequently Hatton is not a cre-
ditor under the commiffion, becaufe his debt is fubfequent to it;
nor does he fall under the defcription of perfons in the 7 Geo. 1. who
may {ue out commifiions, though their debts are payable at a future
day. 'There debitum in pr-fenti folvendum in futuro, but here it was
contingent whether it would ever be a debt, as Garway might not
have failed.

The counfel for the petitioners mentioned the cafe gx parte Wal-
ton, Dec. 23d 1743. in the matter of Winfmore’s bankruptcy, where
as he ftated it, Lord Chancellsr made an order, that the affignees
under the commiion againft the acceptor, fhould come under the
commiffion againft Winfinore the drawer pro tanto, as the acceptor
had paid on account of fuch bills, and to receive a dividend rateably
with the reft of the creditors.

Lord Chancellor {aid, that the order alluded to in #infimore’s bank-
ruptcy was not as ftated, nor was it applicable to this cafe, but that
{uppofing the two cafes to be fomething fimilar, he thought the di-

3 re&tions
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retions he had now given under the prefent petition, were the ju-
fice of the cafe; and therefore had ordered accordingly.

Fune the 211t 1753,

Lx parte Marfhall and others: In the matter of Hazron
a bankrupt.

WA TKIN a metchant at Briffol had large dealings with M. al- Cafe 7.
Watkin of
derman Garway of Worceﬁer who had Haz‘tm now a bank- .z, pad
rupt, for his correfpondent in London, and it was agreed between large dealings
Garway and Hatfon, that the latter fhould anfwer all draughts that ;Vy"fcﬁgff
Watkin thould draw upon him on account of Gczrway, Watkin who had Ha:-
draws accordingly on Hatton for 4000/. who accepts it; tho’ he had 7 nowa
y . . bankrupt, for
no effects of Garaway’s in his hands at the time: The payee of this ;. correfpon-
draught, upon the acceptor’s non-payment, applies to the drawer dent in Zon-
who pays it.  Watkin applied to be admitted a creditor under the %= It was
. -. . agreed be-
commiflion againft Hatton, the acceptor of the draughts, and is ad- (geen G. and
mitted by the commiffioners. fillal;m that
The affignees of Harfon petition now againft this admiffion of [J° & -

Watkin, as Hatton had no effe@s of Garway’s in his hands. all draughts

that Watkin
fhould draw upon him on account of G. Wazkin draws accordingly upon Haiton for 4000 /. who accepts it,

though be had no offests of G.’s in bis hands; the payee on the acceptor’s non payment, applies to the draaw-
er who paysit.  Wathins applies to be admitted a creditor upon the commiffion againft Hazton,

The agreement between Garavay and Harfon puts the latter to all intents in the fame fituation as G. him-
{elf, and therefore though he had no effefts'in his hands at the time, he has by his agreement made himfelf liable,
and Watkin has a right to come in as a creditor under the commiffion agaioft Hatton.

Lord Chancellor : 1 will confider it firft as it ftands between Wat-
kin and Hatton : 1f payee receive the money comprized in the draught
of Watkin, he may bring an action againft Hazfon in the name of
the payee, who will be confidered as a truftee for the drawer, or he
may bring an a&ion in his own name againt Hatton, if he had ef-
fects of Watl:n at the time of the acceptance fufficient to anfwer the
draught; but if he had not effects, but only honocured the draught,
(uch 2Grion cannot be maintained ; or if in this cafe Hatton had paid
it, inftead of being a debtor to Waz‘éz'n, he would have been indebted
to Hatton pro tanto; and {o it was determined in the houfe of Lords,
a writ of error from the court of King’s Bench.

But confider it now as it ftands between Garway, Watkin, and
Hatton : Watkin appears at the time he drew on Hatfon, to have
had effets in Garway’s hands of more value than the amount of this
draught, and as there was fuch an agreement as I have before men-
tioned between Gerway and Farzon, the latter is to all intents and
purpofes juft in the fame fituation as Garway himfelf; and therefore
though he had no effe@s in his hands at the time, has by his agree-
ment made himfc!{ liable,

The
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The fame rule will hold therefore under a commiffion of bank-
ruptcy as in an action at law, and upon thefe circumftances, Watkin,
has a right to come in as a creditor under the commiffion againft
Hatton, and therefore the petition of the affignees muft be difmiffed.

(L) TWihere afignees Witl be charged With n-

Oélober the 22d 1741.

Ex parte Lane.

Vide under the divilion, Rule as to Affignees.

(M) Rule as to partnerihip.

After Hilary term 1736.

Beafley v. Beafley.
Vide under the divifion, Foint and feparate Cémmﬂm.

Auguﬁ‘the 6th 1740,

Ex parte Banks.

Vide under the divifion, Rule as to Creditors.

March the 29th 1743.

Ex parte Voguel and others.

Cafe 75. A Separate commiffion had been taken out againft perfons who
A feparate ~ were formerly partners; the petitioners being joint creditors
commifion  pray by their petition, that the joint effects feized under the feparate

taken out : . . . -
againtt per- commiffion may be divided in the firft place among the joint cre-

fons formerly ditors.
partoers, the — The Attorney General, counfel for the petitioners, infifted they

joint creditors . .. :
Jupon anap.  Muft have fome way of fecuring the joint effects, that they may not

plicationto  be imbeziled by the creditors under the feparate commiffion.

the court are

left at liberty, to bring their bill for any demand on account of the partnerfhip againft the affignees of the fe-
parate eftate, who are direted to fell the whole effets, and depofit the money in the bank, but to make

no dividend till the {.i is de:ermined : ‘The joint creditors to prove their debts under the commiffion in the
mean time without prejudice,
Lord
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Lord Chancellor : T leave the petitioners at their liberty to bring a
bill for relief for any demand in their petition, or any other demand
on account of the partnerthip, againft the affignecs of the feparate eftate,
before the laft day of next Egffer term.

And I dire& the affignees under the feparate commiffion, to proceed
to a fale of the whole effe@s feized under the commiflion, and to de-
pofit the money arifing from the fame in the bank in the name of the
affignees, but to make no dividend till the fuit is determined ; and in
the mean time let the joint creditors be at liberty to come in under
the feparate commiffion, and prove their debts without prejudice.

Auguft the 2d 1744.
Ex parte Crifp, in the matter of his bankruptcy.

F N 1742. the petitioner Burnaby, and Barbut, became copartners, Cafe 6.

and were jointly concerned in ereting an amphitheatre at Ranelagh, o ommimon
and in making and laying out gardens for tie en:erisinment of the may ifiue
public; and the copartnerfhip was to continue upon the foot of the aga‘;‘t‘::gr(;‘}e
faid undertaking for a certain term of years, yet {fubfifting, upon and Ifgorajojn;dsebt
under certain covenants, provifoes and agreements, contained in a though an
certain deed or inftrument duly executed by the petitioner Burnaly, 2?‘;‘;1:;?::5
and Barbut. ‘'The amphitheatre being: erefted, and the gardens laid agaictt one,
out according to the {cheme, the premiffes were afterwards provide 1 wihout 50&“‘
and furnifhed with all things ufeful and neceflary to make the under- "’v'fotgir‘zfe:r
taking compleat, and on that account many large fums of money
were laid out, and debts contracted with the different workmen and
tradefmen.

Some difference afterwards arofe between the petitioner Burnaby,
and Barbut, who endeavoured to difpoflefs the petitioner of his eftate
and intereft in the undertaking, and to get the management thereof
wholly into their own hands; and in order thereto, a commiffion of
bankruptcy on the fitft of Fedruary 1742. iflued againft the petitioner
alone, upon the petition of William Perritf, whofe debt had been
contralted on account of the undertaking, and was due from the peti-
tioner Burnaly ond Barbut jointly, and as partners, and not from
the petitioner zlone,

By an order made the 18th of Felruary 1742. upon a former pe-
tition, it was ordered that the commiffioners thould execute a pro-
vifional affignment of the petitioner’s eftate and effe@s, and that the
parties fhould proceed to a trial at law in the court of Commen Pleas,
in an action of trover, to be brought by the petitioner againi the pre-
vifional affignee.

On the gth of Fune 1743. the action was tried before Lord Chief
Juftice 27715, when his Lordfhip ccclared that the petiticner had
committed an a& of bankruptcy ; but it appearing that the debt upon
which the commiffion was taken out was due from the partnerfhip,
his Lordthip doubted whether the commiffion iffued regularly, and
directed a verdict to be found for the petitioner, fubject to the opinion

M m of
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of the court of Common Pleas: and on the sth of May 1744, after
‘hearing counfel on the matter referved, the court of Common Pleas
‘pronounced judgment, and declared the commid on ifTued'regulurly.

The commiffioners afterwards proceeded in the exccution thereof,
and feveral debts, amounting to 3065/ 19s. 11d. 2, were proved
under the commiTion, and all of them, except 47/ 3s. .4d. were
the debts due from the partnerthip.

Since the commition iffued, Burnaby and Barbut, by the percep-
tion of the profits of the undertaking, received much more than would
futisfy all-the joint creditors, all of whom fince proving their debts
under the commifion, had received from Burnaby and Barbutt either
a fatisfaction, or undeniable fecurity for the fame.

The petitioner offers to pay into the bank-of England fuch a fum
as the court fhall think proper, on being allowed a reafonable time
for the doing thereof, in fatisfaction of the debts fo proved under the
.commiflion. v

And therefore prays that it may be referred to a mafter to fee what
the provifional, and other affignees had received of the petitioners
joint and feparate eftate ; and how, and to whom, and for what the
fame, or any part thereof, have been difpofed of and applied; and
.after juft allowances made, that they might aflign to the petitioner
fuch part of his cftate and effects as fhould appear to remzin in their
hands ; and that the Mafter might alfo inquire which of the creditors
had received any fatisfaction or fecurity, and from whom, for the
debts {o by them refpectively proved under the commition: And that
in cafe any of them who had received fecurities for their debts thould
elet to receive fatisfation out of the money he now offered to pay
into the bank, fuch fecurities might be affigned to the petitioner,
or to perfons whom he thould appoint, in order to recover the mo-
ney due thereon; and that upon payment or making fatisfaction to
the feveral creditors, who had proved their debts under the com-
commiion, the fame might be fuperfeded.

Lord Chancellor : 1 do not blame Mr. Gr#fp the petitioner for not
applying fooner to the court for a fuperfedeas, becaufe by a former
order, a trial with regard to the bankruptcy being directed, it was ne-
ceflary that trial fhould be had firft.

When this cafe came originally before me, I thought it a pretty new
-one ; a commiffion of bankruptcy taken out againft one partner for a
partnerfhip debt, wwithout joining the other partners in the commif-
fion, and thercfore direéted a trial of the bankruptcy before Lord
Chief Juftice Willes.

Whatever doubts I might have before, it is now eftablithed to be
law, on the unanimous opinion of the court of Common Pleas, that
a commuffion of bankruptcy may iflue againft one partner only for a joint
debt; though to Le fure in an aftion at law againft one partner, it
could not be maintained unlefs the.other two are joined in it.

‘The commiffioners have certified that this is a proper time to fu-
sperfede the commiffion, and that the circumftances are likewife pro-
per.for doing it. !

But
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But- fuppofe the majority of creditors prefent at any meeting may Thougha ma.
have faid, We defire you will certify that the commit:on ought to be"’dci::)f; far:eri;
fuper f"ded and one creditor has declared he fhall be able to prove in cerify that a
a few days and defired a delay ; the court would certainly in that cafe c‘l’lm‘;o‘g: .
refufe to fuperfede the commiffion, and give fuch. creditor an oppor- pe,{md at a
tunity of proving the debt, in the ﬁrfl place, or otherwife the bank- meed gfor
rupt may remove into a forexgn country, and fuch creditors who were ;}L‘;:F gioéf;
under any incapacity of proving before, from particular circam{tances ditor fays, I
lofe their debts. - fhall be able to

In thé prefent cafe Burnaby 'and Barbutt, the two other partners, 5. i afew
fuggeft that they are creditors for a lar ge fum and intend to prove certify yet, the

their debts under the commiffion, and therefore oppofe the commif- ;"“;{;:1‘3 g
fion’s being fuperfeded fuch credior

But admitting they are creditors they run no hazard, for I do not has an oppor-
find Mr. Crfp has much more effects than his fhare in the partner- ;‘i’;’;}yngfm
thip, and they have the whole partrerthip effects in their hands, and deb:.
therefore I lay no firefs upon their objection to the fuperfedeas. .

But at the fume time I do not think it right to dire@®, as the pe- Where there
titioner defires, that the fecurities given by the other two partners to ;ng l}L‘fect‘)P“l
the creditors who have proved debts under the commiffion, fthould be 4nd furery
offigned to the bankrupt. Indeed where there is a plll’)Clpd] and pays off the
1mety, and furety pays off the debt,. he is intitled to have an affign- dent }t'g b in-
ment of the fecurity, in order to bmble him to obtain fatisfaction for an aflignment
what he has p.id over and above his own fhare; but it will be ex- ‘zf‘h“f;f”rl’FY»
tfemely hard if I ficuld order a fecurity given by Buma&y and Bar- g coeam oo
butt {Slely aid icp.rately to the creditors for the payment of their faion for
debts, o be an gned to Crifp, and therefore I will give fuch direc- W::;‘a‘gz :‘:jm
tions as will ci-=Cually anfwer the intent of all partles ﬁwn (hare.

" His Lord:nip otdered that upon the petitioner’s paying within one
kalendar month from the date hereof, to all the creditors who have
alrcady proved their debts under the Taid commifiion, the whole of
their refpective debts fo proved by them under the commlﬁion and
the cofts of the commitiion and of the proceedings at law, the commif-
fion be thereupon fuperfeded: And he alfo ordered that the feveral
creditors of the petitioner, who have proved their debts under the com-
miTon, do afiign the feveral fecurities that have been given to them
by any of the partners, for their refpective demands proved under
the commiflion, to a truftee or truftees to be appointed by the commif-
fioners, in truft to fecure to the petitioner, and any other of the part-
ners fo much. money, as he or they have refpeively paid or thall pay
towards the difcharge of fuch debts, over and above their 1efpeéhvc
juft portions thereof ; and ordered that the aflignees under the commi{-
fion do re-aflign to the petitioner all his eftate and effe€ts which have
been ailigned to them, and that they come to an account before the
commiflioners, for the eftate and effects of the petitioner come to
their hands, and that they pay to the petitioner the balance which
upon fuch account to be taken fhall appear to be remaining in their
hands. But if the petitioner fhall make default in making the feveral
payments, within the time before limited, his Lordthip in that cafe

4 ordered
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ordered that the commiffioners be at liberty, and do thereafter pro=
ceed in the execution of the commitfon.

December the 23d 1742,
Ex parte Baudier:

Vide under the Divifion, Joint and feparate Commiffion,

Fanuary the 22d 17435.
Ex parte Bond and Hill.
Vide under the fame Divifion.

Funuary the 20th 1740.

Ex parte Titner.

Cafe 47,
H. a filkman, AY COCK, a filkman, entered into partnerfhip with Francis,
and F. adealer a dealer in coals, to be mutually partners in both trades.

in coals, are
partners in both trades.-

They after- Some years afterwards they agreed to diffolve the partnerfhip, and

wards diffolve . . . . .
the partner- &8 the time of the diffolution, upon the balancing of accounts, Francis

fip,and 7. gives Haycock a releafe of all demands, and took upon him the pay-
lgi"{?s fz g e ment of debts due from the coal trade, and Haycock the payment of
cac ot " the debts from the filk trade, and the refpeclive debts were affigned

mands, and -
took upon him aCCor dmgly_.

the payment of

she debts due from the coal trade, and H. the debts from the filk trade, and the refpetive debts are alligned
«cordingly.

H.dies, and 2 Elgycock died, and foon after his death a commiffion of bankruptcy

commiflion is . . . .
taken oot . Was taken out againft Francis, and by virtue of a warrant of feizure

gainft F. and the meflenger under the commiflion attempted to feize the effects of

the meflenger : is rent a1
attemping to Haycock in the hands of his reprefentative, who oppofed the meflenger,

feize the ef- and turned him out of pofleffion.
fe&s of H. in
the hands of bis reprefentative, is oppofed, and turned out of poffeflion.

}'};ltli;znﬁ;g::;_ A petition was preferred by the aflignee of Franceis, complaining of'
plaining of the tHiS force upon the meflenger.

force upon the 2

meffenger.

*al

N | Lord ~
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Lord Chancellor was of opinion, that by virtue of the releafe from By the releafe
Francis to Haycock, the whole property of the filk trade from the ‘?thzg.] ;c; f{{pt:f
diffolution of the partnerfhip vefted in Haycock, and that the affignee ty of the filk
could ftand in no better light than Francss himfelf, who had relin- trade ‘éef;edaif'f
quithed all his claim, and therefore that the goods of Haycock ought ﬁg'nae';s G F
not to have been feized at all under the commitiion againtt Francis. Igandinglg_ i;xtno

1
than the bankrupt, the goods of H. ought not to have been feized under the commifﬁgtr:e;gaignﬁ F.

But though the taking of thefe goods by the meflenger was illegal,
yet the turning him out of poffeflion by force cannot be juftified, for
the owner of the goods ought to have afferted his right by a due
courfe of law ; however, the evidence on the part of the petitioner
was fo flight, that it does not by any means fupport the charge, and Petition dif-

therefore his Lordthip difmiffed the petition with cofts. ‘::g:d with

Decernber the 21t 1752,

In the matter of the Simpfons, bankrupts.

O HN Simpfon the elder, and Thomas Simpfon his coufin, were Cafe 73.

partners for a {pecial purpofe.

Fobn the elder, Thomas, and obn the younger, were alfo partners.

A commiffion was taken out again{t Fobz the elder and Thomas.

Fobn the elder afterwards died.

A fecond commiffion was then taken out againft obr the younger,
and Thomas. ‘

Afterwards Thomas died.

A feparate commiflion was now taken out againft obn the younger.

. The prefent petition was prefented on behalf of the affignees under
the fecond commifiion to fuperfede the feparate commiffion, as fepa-
rate creditors may by order come in, and prove their debts under the
former commiffion.

Mr. Sollicitor general for the petitioning creditor in the feparate
commiflion, cited ex parte Rollinfon, 4th of February 1735. to thew,
notwithftanding a joint commiffion is depending, that feparate credi-
tors might take out a f{eparate commiion.

The cafe cited was as follows: Rollinfon was a bond creditor of 4.
and B. A joint commifilon was taken out againft them, and alfo two
feparate commiflions ; Rollinfor proved his debt under the joint com-
miffion, and afterwards petitioned to be admitted a creditor under
each of the feparate commiffions. Lord Talbet would not grant the
petition, becaufe it would break in upon the rule of equality amongft
creditors under commiffions of bankruptcy eftablithed in this court,
but gave the petitioner a fortnight to make his ele¢tion whether he
would come under the joint, or the feparate commiffion, and would
not fuperfede the feparate commiffion,

N n Lord
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Fbrmer}y Lord Chancellor : Formerly, where there were feveral partners,
:VVZZC{JC;,;:;I they ufed to take out feparate commiffions againft each partner, as

partners, the well asa _}Olnt commifiion.
:uti{o‘r: Wis 1 This practice being of late thought a very unreafonable one, as oc-
ake ou = . . 3

rate commir cafioning great confufion with regard to bankrupts effects, has been

fisos againft  difcountenanced. The prefent cafe is, one furviving partner of three

cacs pirr perfons, the joint effe@s veft him in in law, and under this commifion
1

joint commif- may be properly diftributed.
g"?‘; b“f‘ ;his A creditor by bond upon the partnerthip, after a joint commifiion is
tf;‘;?;hf a\,gf; depending, takes out a feparate commil(hon againft 7obu Simpfon the

unreafonable younger ; {o that now here are two commiffions againft the fame

géi?f:f;’x :;d perfon, which will create endlefs confufion, and feems to me to be only

great confu- @ ftruggle for the affigneefhip and the clerkthip, for there is no doubt

fion with re- but this particular creditor may have a fatisfaction under the firft com-
gard to bank-- iff .
rupts effells, miinon.

has been dif- His Lordfhip therefore ordered the laft commiifon to be fuper-

countenanced, feded, and by confent of the aflignees the firft was fuperfeded like-
and the court

“keep only one Wife; and the creditors in general were ordered to come to a new choice

commiffion on of aflignees under the fecond, the now only fubfifting commiffion,
foot, and di- )

i His Lordfhip alfo gave direétions that there thould be diftin& ac-
accounts to be counts kept of the feveral eftates, and referved the difpofition of the

kept of the fe- effeCts for the confideration of the court.
veral eftates.

Where there . BY this opinion of Lord Chancellor, it thould feem for the future,
is 2 joint com- that where there is a joint commiffion depending, feparate creditors

miffion, fepa- ought not to take out a feparate commiffion, but apply for an order
rate creditors

ought not to t0 be admitted to come in, and prove their debts under the joint com-

take out a fe- miffion, as being a means of faving an expence to the creditors.
parate one, but

apply to be admitted to prove their debts under the joint, as being a means of faving expence to the creditors.

Uponappli- N, B, His Lordfhip had formerly, upon an application of joint

ion of joint . . .
etitors 1o b creditors to be admitted to prove their debts under a feparate com-

admited o milfion, ordered it provifionally, that they fhould be admitted cre-

grove ;23‘; , ditors, and affent or diffent to the bankrupt’s certificate, becaufe the

JSeparate com- Certificate otherwife would clear him of the debts of joint creditors as
rfiﬂion,. his well as feparate. ‘

de"r’e‘aﬂ’i’f P‘;Z: Vide ante, the cafe ex parte Baudier, Deceml o the 23d 1742, which
wifionally, that feems to vary from the prefent cafe.

they thould be

admitted cre-

ditors, and af-

fent or diffent (N) %ulg 35 tﬂ cgﬁsb

to the bank-

rupt’s certifi- '

cate, becaufe it .

W(.)uld other.- I\/EIC}] term I7 39. At the ROIIS.

wife clear him

of the debts of

joint creditors,

2
as well as fe- Anon.
parate.

Vide under the divifion, Rule as to Affignees.
3 April
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April the 3oth 1740,

Ex Parte Goodwin.

Vide under the divifion, Rule as to his Executor, or where be is one
41

bimfelf.
March the 31t 1742.

Ex parte Smith.

. . . .o Cafe 4q.
N an affidavit of fervice upon the affignee, who was petitioned [, wh017egpe-

againft to be difplaced, in order to fwell up the expence, the tition is reci-
whole petition verbatim was recited in the affidavit. fied in a"faﬂi'
Lord Chancellor : 1 by no means like this practice, and it is what Vfc?f&i wout
attgrneys in the country are very apt to fall into; but if they make a will make the
cug;)m of it, I fhall for the future; order the cofls of the affidavit 3““"?" who
to come out of their own pockets, re cofls aay

the cofts out
] of hlis own
Augnft the 13th 1742. POt
Ex parte Whitchurch.
Vide under the divifion, Rule as to Affignees.
February the 3d 1753.
Ex parte Gulfton : In the matter of William Gulfion a
bankrupt.
Cafe 8o.

HE iffue direted by Lord Chancellor to try the bankruptcy of "~
the petitioner, was accordingly tried before Lord Chief Juftice An iffue had
Lee at Guildhall, who certified that the jury have found Guljfon no been before

. , . : . . diredted to try
bankrupt, agreeable to the judge’s diretions. Application was . bankrupt-

made on the part of Gulffon to fuperfede the commifiion, and that cy of G. and

Dale the petitioning creditor might pay the cofts in equity, as well as fourd him no

. bankrupt,
at law. agreeable to

Lord Chancellr : 1 am of opinion that cofts here in this cafe, are the judges di-
a confequence of the verdict at law, and that a creditor is not wan- rtions,

. - ) o commifiion of
tonly to take out a commiffion againft a debtor, unlefs it is upon a bankraptey is

plain and exprefs a&t of bankruptcy, efpecially when Dale had a more proceeding at

natural remedy, for he might have proceeded againft Gulffor in ii}‘{ag’c;h;ﬁﬁ

Barbadoes for his debt, as the law is open there ; and this is quite a if cofts are gi-
different cafe from a common fuit in equity by bill, where it begins ven there, it

. . . . . . will foll f
firft in this court, and is a fingle proceeding only ; but taking out a courle in the

commiffion of bankruptcy is a proceeding at lavr in the firft in- proceedings

ftance, and all that is done aficrwards is confequential, and if cofts ng“;f this

arc
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are given at law, it will follow of courfe in the proceedings before
this court.

His Lord(hip ordered, that the commiffion be {uperfeded, and that
a writ of fuperfedeas do iflue for that purpofe, the expence whereof
to be paid by Dale the creditor, who fued out the commiifion; and
his Lordthip further ordered, that it be referred to Mafter Montague
to tax the petitioner William Gulffon his cofts at law, and of the
feveral applications to this court in this matter, which cofts when
taxed, George Dale the petitioning creditor was thereby diretted to
pay to the petitioner William Guifion.

Auguft the 10th 1754.

Anon’.

Cafe 81. THE queftion in this petition, Whether the cofts and charges
Cofts accrued accrued by the protefting bills after a commiffion of bank-
g?}ll’?‘feﬁ‘“g ruptey iffued, can be proved?

1115 Delore a . . .

commiffion Mr. Attorney general for the bill creditors infifted, that as the
iffues, may be notes were accepted by the bankrupt, though protefted after the com-
E?;th’ b miffion iffued, yet as the protefting was a confequence of the party’s
cofts arifen  accepting not paying the bills, they may by relation be confidered
sherwards. a5 one intire tranfaction, and confequently the petitioners were in-

titled to prove the cofts and charges thereof under the commiffion.

Lord Chancellor afked fome of the commiffioners who hap-
pened to be then prefent in court, Whether, if a perfon has a
verdi& for a debt, and is profecuting to a judgment, or has recovered
damages in an ation, and is going on to execute a writ of inquiry,
but before either of them is compleated, a commiffion of bankruptcy
is taken out againft the defendant, the cofts and charges of fuch pro-
fecuting to a judgment, or fuch aflefiment of damages on a writ of
inquiry hdve been allowed to be proved under a commiffion.

The court being informed, that it was the conftant pralice of
commiffioners to refufe {fuch cofts being proved, his Lordthip made
the following order, that the cofts of the protefls arifen before the
commiffion fhould be proved by the petitioners, but no part of the
£ofts arifen afterwards, 2

(0) Zhe
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(0) Lhe conftruction of the vepealing clanfe in
the oth of Nueen Anne,

April the 2d 1742,

Ex parte Burchall: In the matter of Robert Burchall a
bankrupt.

THE petitioner was bred a Money Scrivener, and had ufed the Cafe 82.
trade or profeffion of a Money Scrivener for ten years, and now 3;*1; fax‘:ff
preferred a petition, by way of caveat, and prayed to be heard before Q. 4. . 5
a commiffion of bankruptcy iflued againft him, infifting, that as a repeals only
Scrivener he was not liable to be a bankrupt, for that though by the Eﬁz‘ﬁiﬁ:i) ¢
ftatute of 21 Fac. 1.cap. 1g. a Scrivener was included in the defcrip- the 2154c. 1.
tion of a bankrupt; yet this defcription among fome others was e 19 which
repealed by the ftatute of the 10 Anu. cap. 15. which was not a tem- gzﬁg’r‘;;fs bt
porary, but an abfolute repeal, nor reftored by any fubfequent at.  not the de-

The claufe is as follows. : {;”P‘m;’ of
““ Whereas by an a¢t made in the 21 Fac. 1. it is amongft other :,;ut;[;:zf
things ena&ed, That all and every perfon and perfons, ufing or the perfen
that fhould ufe the trade of merchandize by way of bargaining, ff:‘gfm‘;ﬁ}’m
e. in grofs, or by retail, or feeking his or her living by buying gon iffues.
“ and felling, or that fbould ufe the trade and profeffion of a Scrivener,

““ receiving other mens monies or effate into bis truft or cuffody, who at

any time after the end of the faid feflion of parliament, be-

ing indebted to any perfon or perfons in the fum of 100/ or more,

thould not pay or otherwife compound for the fame within fix
months next after the fame fhould grow due, and the debtor be
arrefted for the fame, or within fix months after an original writ

fued out to recover the faid debt, and notice thereof given unto

him, or left in writing, &¢. or being arrefted for the fum of one
hundred pounds or more of juft debts thould, at any time after

fuch arreft, procure his enlargement by putting in common or

hired bail, fhould be accounted and adjudged a bankrupt to all in-

tents and purpofes; and in the cafes of arreft or getting forth by
common or hired bail from the time of his or her faid firft arreft :

And whereas it is found by experience, that many and great mif-

chiefs and inconveniencies have happened, efpecially of late to

trade and credit in general, by reafon of the faid defcriptions of a
bankrupt: For remedy thereof for the future, Be it enalted, That

the faid act, and alfo all and every other ac and aéts of parliament
whatfoever, fo far as they rclate to the faid defcriptions of a bank-

rupt, be repealed and made void, and that no perfons within- the

faid defcriptions, or any of them, fhall for or by reafon of the

0 “ {ame
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« {yme be taken and adjudged to be within the flatute or ftatutes
¢ of bankrupt whatfoever.” .

Lord Chancellor: My doubt is, whether the 10th of Queen Ann
intended any more than to repeal fome part of the flatute of 21
Fac. 1. which conftitutes an act of bankruptcy ; and. not the de-
{cription of the trade, or occupation, of the perfon againft whom a
commiffion iffues.

M. Brown the counfel for the petitioner infifted, that the ftatute
of Queen Ann repeals the additional defcription of a trader in the 21
“fac. 1. which is not in the precedent alts, and that the defeription
of a Scrivener is in this a& only. '

Now all the bankrupt acs have the defcription of ufing the
trade of merchandize, and getting his living by buying and felling,
and if Mr. Brown’s conftru&tion thould prevail, the defcription of a
bankrupt, by the expreflion of duying and felling is as much repealed
as the other.

The ftatute of the 21 Fac. 1. has fuperadded @ Scrivener, and this
is merely an addition to the quality of the trade or profeflion of the
perfon who fhall be a bankrupt ; one of the defcriptions to confti-
tute a bankruptcy under this a&, is fuing out an original writ, &r.
another an arreft, and procuring common or hired bail,"&¢. thefe
being found inconvenient, gave rife to the claufe of the 1oth of
Queen Ann.

Confider how much is recited by this flatute, not the whole de-
feription of a bankrupt, or the general or common qualifications of
the perfon of a bankrupt, or his buying and {elling, &¢. if fuch a con-
ftruéion was right as has been contended, then all the other aéts of
parliament would be repealed.

It is only particular alls of bankruptcy, which are made void,
and not the qualification of the perfon; and I have no doubt myfelf,
but the conftruction I have put upon this repealing ftatute, is the
proper and only fafe conftruction.

His Lordthip ordered, that the petitioning creditor be at liberty
to fue out 2 commiflion of bankruptcy againft Burcball, and in cafe
the major part of the commiflioners fhould thereon declare him to
be a bankrupt within the intent and meaning of the feveral ftatutes
concerning bankrupts, then he directed the commiffioners to execute
a provifional aflignment of Burcball’s eftate and effects, to an affignee
appointed by them under the commiflion, and alfo direGed an iffue
to try whether he was a bankrupt within the true intent and meaning
of the feveral adts concerning bankrupts, at or before the ifluing of
the commiffion, the petitioning creditor to be the plaintiff, and the
iffues to be tried the next term before Lord Chief Juftice Willes.

A Scriweneris  'The Chancellor inclined to think that a Scrivener is implied in
szg’*i’;e:}f:' the following claufe of the § Geo. 2. ““ And whereas perfons dealing

words, ban- ¢ @5 bankers, brokers, and factors, are frequently intrufted with

yers, brokers,

and faffors, in the flatute of the § Geo. 2. ¢. 30. /. 39. and petitioner being one, the court ordered the
commifioners thould proceed in the exeution of the commiffion.

€L mennna

wh
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“ great fums of money, and with goods and effefls of very great va-
“ lue belonging to other perfons; It is hereby further enacted, That
‘ fuch bankers, brokers, and factors, fhall be, and are hereby de-
“ clared to be fubjet and liable to this and other the ftatutes made
“ concerning bankrupts.”” But his Lordfhip did not give a pofitive
opinion as to this point, and ordered all further direGions to be ad-
journed over till the next day of petitions.

The next day his Lordfhip, upon confidering the claufe, declared
he was clearly of opinion a Scrivener was within the meaning there-
of, and comprehended in the words, bankers brokers and fatiors,
and therefore direGted fo much of the order as related to the iffue for
trying the bankruptcy, to be ftruck out.

Upon the 8th of May 1742. there was a petition ex parfe Bur-
chall and Tribe, when bis Lordfbip ordered, that the commiffioners
fhould proceed in the execution of the commiffion, and the other petiti-
oner Thomas Tribe, being prefent in court, that had Burchall in ex-
ecution at his fait, and acquainting his Lordthip, that he now elected
to feek relief for his debt under the commiffion againft Burchall,
and being alfo the petitioning creditor, bzs Lordfbip ordered Tribe
Jorthwith to diftharge Burchall out of the Marthalfea.

(P) Rule ag to dividends.
OfZober the 22d 1741.

Ex parte Lane.

Vide under the divifion, Rule as to Affignees being charged with
interefl.

October the 26th 1745,

Ezx parte Kirk.
Vide under the divifion, Drawers and Indorfers of Bills, &e,

February the 2d 1748.

Ex parte Stiles and Pickart.
Vide under the divifion, Rule as to Allowance to Bankrupts.

(Q)

143
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(Q) Commiflion fuperfeded.

April the goth 1740.

Ex parte Goodwin.

Vide under the divifion, Rule as to bis Executor, or where be is one bimfelf.

February the 3d 1743.
Ex parte Gulfton.

Vide under the divifion, Rule as to Coffs,

Auguft the 2d 1744.
Ex parte Crifp.

Vide under the divifion, Rule as to Partner[lip.

Deceinber the 22d 17409.
Ex parte Gayter.

Cafe 83. MR. Gayter was the petitioning creditor in a commiflion of bank-
On fuperfed- | ruptcy againft A. but not being able to prove 4. a bankrupt at
ing a commif- the time the commiffion iffued, it was fuperfeded ; and on a former
fion, the court day of petitions, Lord Chancellor, upon the application of 4. made an
may cither - order for affigning the bond to 4. given by the petitioning creditor to
before a Mat. his Lordthip, at the time of {uing out the commiffion

- ’ .
ter of theda-  "The prefent application is to difcharge that order, or at leaft to {uf-
mages fuftain- P . pp . & .
ed by the Pend. any a&tion upon the bond, ’till the damages fuftained by 4. were
bankrupt, ora inquired into.

quantum dam- "The confideration of the plaintiff’s debt on which he fued out the

nificatys upon . . .
aniffie at law, commiffion, was of a very extraordinary nature, 2§ per cent. being
::ad :sﬂ::ed?;:- charged for money pretended to be advanced, and fifteen guineas for
dedg’ may, for @ Premium, and other exorbitancies.
the better re-  Lord Chancellor faid it was in the breaft of the court, where the
z‘;"zfr%etrhﬁ:}; bankruptcy was a doubtful cafe, and the commiffion fuperfeded, either
bond to be af- t0 direct an inquiry before a mafter of the damages fuftained by the
figned. bankrupt, or a quantum damnificatus upon an iffue at law, and after the
damages are fettled, the court might, for the better recovery thereof,

2 . order
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order fuch bond to be affigned ; but the prefent cafe was attended with
fuch flagrant circumftances, that he would not by a previous en-
quiry into the damages {uftained by 4. prevent him from feeking an
immediate fatisfattion, and therefore difmiffed the petition.

March the 28th 1751,

Ex parte Leaverland.

THE petitioner was a bankrupt in 1724. divided upon two divi- Cafe 84.
dends fix thillings in the pound, had his certificate in 1728.,, "
and on paying the creditors two fhillings and fix-pence more in the vidends the
pound, they by deed releafed him of all further demands. creditors re-

, " : leafethe bank.
A petition by the bankrupt to fuperfede commiffion, and as there ,iapf;feaﬁale;_

are other debts due to the eftate not got in by the affignees, he prays ther demands,
that he may be impowered to collet them in. he petitions to
A . fuperfede the

Lord C/sz?zcel/or faid it was 1mPru‘der.1t1y prayed by thc. petitioner, commiffion,
for fuperfeding the commiffion will intirely defeat the certificate, and and forliberty

therefore varied his order from the prayer of the petition, by direting ‘:gec‘gleﬁ i?hu
that he thould ftand in the place of the aflignees to get in the re- due to the

mainder of the debts, on giving a proper indemnity to the affignees, eflate. The

that they may not be called to an account for fuch money fo received ; oy 24

but would not {uperfede the commifiion for the fake of the bankrupt. in the place of

_theaflignees to
get in the remainder of the debts; but his Lordfhip would not {uperfede the commiflion for his fake, as it would
intirely defeat his certificate,

FJune the 23ft 1753,
Cafe 85.

After a com-
miflion of

ALL the creditors, but two, under a commiffion againft Pentsn, bankruptey

.. . , . has b r0-
petition to fuperfede it, upon a fuggeftion that the debt of the c::dezeﬂp%:

petitioning creditor was not contracted till after the bankruptcy com- in the ufual
-mitted. manner, and

. . all the credi-
The commiffion was taken out in 17751. and there was no pretence (ors have ac-

that the petitioning creditor’s debt was not a juft one, and Penfon qu;ef;ed ir; it,
therefore was declared a bankrupt by the commiffioners. The com- 2 ¥ ¥7%<

Ex parte Defanthuns:

. . . compleatly .-
miTion was proceeded upon in the ufual manner, all the creditors ac- sithed, the
uiefced in it, and the whole was compleatly finithed. court wiil rot

. fuperfede it,
The act of bankruptcy pretended to be committed was a fecret one tﬁ‘;ﬁ;ﬁ e ac:

in 1750. a denying bimfelf when creditors called upon him, though of bankrupicy

at home : The perfons who afked for him were three in number, one ¢ommitted,

1 : before the pe-
‘was paid afterwards the very day he called, the other the next day, the Coning an

o “ A - ti;ioning cle-
third the beginning of September, and did not call till the latter end of dxtf)r's_acbft a-
} e roie, 15 of a
the Augufl before. rofe, is of a

Every one of the perfons traded with him as before, and what is {till cwre.
more material, Pentcn appeared for months together as publickly as
before, and from the nature of his employment was mcre vifible than

Pp ordinary,
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ordinary, becaufe he kept a garden and houfe of cntertainment, after
the manner of Vauxball.

The petitioner had a judgment againft the bankrupt upon a debt for
goods fold. ‘

The bankrupt between Yune 1750 and Auguft 1751. contracted a
new debt for wine with the petitioning creditor ; he then took out
execution, and entered upon the garden, &c. but the goods taken in
execution were not fufficient to pay him by 250/

In O&fober 1751. a commiflion of bankruptcy was taken out againft
Penton, and the petitioner proved his remaining debt of 250/, un-
der it.

The affignees brought an acion againft the petitioner to recover
back the goods taken in execution, and upon the evidence of one
Rofe, Penton appearing to have committed an a& of bankruptcy before
the petitioning creditor’s debt was contracted, it would have defeated
the commiffion itfelf of courfe, and the plaintiffs therefore chofe to
fubmit to a nonfuit, '

Lord Chaucellor : ‘This feems to be a contrivance from the begin~
ning to the end to exclude fome creditors, whofe debts were con-
tracted after an a& of bankruptcy committed; and as it was in the
plaintiffs own breaft whether they would fubmit to a nonfuit or not,
this is not a fufficient determination of the bankruptcy : And therefore
I will not fuperfede the commiffion, efpecially when the aét of bank-
ruptcy pretended to be committed before the petitioning creditor’s
debt arofe, is of fuch a doubtful nature.

Auguft the 14th 1742.
Ex parte Sydebotham.

Cafe 86. YN April laft a commiffion of bankruptcy iflued againft the peti-

A commiffion
fuperfeded,

tioner, and he was declared a bankrupt ; but at the time of the if-
fuing of the commiffion, and of preferring this petition, he was an

becaufe it i jnfant under the age of 21 years, and therefore infifted by his counfel,

{ued againft an

infant,

that he is not to be deemed a bankrupt, within the true meaning of
the ftatutes in force againft bankrupts, and that fer this reafon the
commiflion ought to be fuperfeded, and that a writ of fuperfedeas
thould be directed for that purpofe at the expence of Alice Williamfon,
the creditor on whofe petition the commiffion iffued. :

Lord Chancellor : The petition muft be allowed, for notwithftand-
ing Lord Macclesfield held in the cafe of one Whitlock, that an infant
might be a bankrupt, yet it has been determined otherwife fince.

His Lordthip ordered that the commi(ion be fuperfeded, and that
a writ of ﬁtperjlc?deas thould iffue for that purpofe,

Auguft
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Anguft the 3d 1751.
Ex parte Hylhard.

Petition to fuperfede the commiffion on a fuggeftion that Mr. )~ Cafe 87.
worth’s debt was not of fuch a nature, as intitled him under the 4 treared
bankrupt alts to fue out a commifflion. Mr. Alfworth treated with with the pesi-

the petitioner for the purchafe of the equity of redemption of his ;%';:,’:%z:lﬂ

eftate, which was in mortgage to one Mr. Fie/d. Four hundred mifion of

pounds was the price fettled for the purchafe, articles were figned, and bankeptey
hath been a-

Mr. Alfworth paid Hylliard 251 1. 15. to clear off the mortgage, and yarged for
was to pay him 150/ more on the execution of the conveyances. . tl;ehpurchafc

of the equity
of redemption of his eftate, in mortgage to F. 4o00/. agreed for the purchafe, articles figned, and 4. pays
251/ 1. to clear off the mortgage, and was to pay 150/. more on the execation of conveyances.

Hylliard refufed to compleat the purchafe, or to pay off the mort- On petition.

> er's refufing to
ga < compleat tne

D ) . .
On this Mr. Alfwoerth brought an altion for 253/, 15. againft Hyllii- purchafe, or
ard, who was carried to gaol, where he lay two months; and thercupon P2y the mort-

Mr. Alfworth takes out a commiffion of bankruptcy, and Hylliard is %ffﬁ;i,t‘:;
declared a bankrupt on this act of bankruptcy. altion againtt

the petitioner,
who is carried to gaol, where he lay two months, and upon this declared a bankrupc.

Mr. Ewvans for the- petitioner infifted, that this was not fuch a debt Petitioner ap-
. _ . plies now to
as is within the meaning of the bankrupt adts. fuperfede the
That an indebitatus affumpfit could not be maintained, for the 2 50/, commiffion.on
was a breach of truft only, and not a debt. a fuggettion
. . that 4.’s debt
Mz, Clark, who was counfel on the other fide, infifted it was a; not of fuch
debt, and money had and received to the bankrupt’s ufe, and an ac-anatureasin-
tion therefore maintainable as for his debt. trl:ieo:)cl 2con
. acom-
Mr. Evans in the reply urged, that there was no pretence that the miffion,
150/. or one penny thereof was ever tendered to Hillyard, but was
told that he mutft either repay the 251/ 15. or go to gaol.
No one creditor appeared under the commiffion; by that means
Mr. Alfworth has, by virtue of chufing himfelf affignee, got into his
pofleflion all Hylliard's effeCts, although ’tis fworn he does not owe
any perfon befides a farthing,
Lord Chancellor : 1 doubt extremely whether a commiffion could be His Lorginip

taken.out on fuch a contra&, for the remedy fhould have been a bill doubted whe-

\ : : : ther 4.
for performance of the contra@, and no action could in ftriGnefs of . ’Zutc‘;‘fm
law be maintained. . commifion an
- fuch a con-

tra&t, for the remedy ought to have been a bill for performance of the contra&, and no afion ¢ould be
maintained ; but faid if it ftood fimply on this, he would not have fuperfeded the commiffion, but left #he
bankrupt to try the bankruptcy at law.  But as 4. has, fince the ifluing of the commiffion, taken 2n affignment
of the mortgage, he would not fuffer him to proceed in the commiffion ; for as ftanding in the place of the
mortgagee, he may hold till redeemed, and likewife compel a performance of the contral, or petitioner to
refund the 251/ 14,

4 But
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But if it ftood fimply upon this footing I thould not have fu-

perfeded the commiffion, but left the bankrupt to an action at law
to try the bankruptcy. _ ‘

But as it comes out now that Mr. Alfworh has fince the ifluing of
the commiffion taken an affignment of this very mortgage, I will
not fuffer the commiffion to go on; for as ftanding in the place of
the mortgagee, he may hold till redeemed, and likewife compel a
performance of the contrad, or Hylliard to refund the 251/ 15

The receipt given by Hylkard, is nothing but an acknowledgment
of receiving 251 /. 1s. in part of the purchafe money.

No action in this cafe could be maintained, and therefore the very
foundation for the commiffion failed ; and Mr. AJfworth has, by taking
an affignment of the mortgage, got the fecurity of the mortgage for
the money he has paid. .

The affidavits on both fides fwear, that the petitioning creditor
faid, either pay me back the money, or convey to me the equity of
redemption, and not a word of the petitioning creditor’s offering to
pay the 150/ the remainder of the purchafe money.

The commiffion therefore muft be fuperfeded, arnd the petitioning
creditor pay the cofts; for any expreflions of Hylliard’s, that he was
able to live in gaol, or any where elfe, and fuch like, proceeded from
this ill ufage, and will not forfeit his cofts.

(R) Rule as to bankrupt’s attendance on af-

{ignees.

Cafe 88.
The attend-
ance of a Fune the 22d 1742,
bankrupt on
the aflignees
to afft them Ex parte Turner.
in making out

t . .

:)hfeh?scce?%‘;?es HE affignee under a commiffion of bankruptcy gave notice
feems to be in writing to the bankrupt to attend him in order to explain

confined by . . . )
the sth of the feveral matters relating to his eftate after the 42 days were expired

ent King (durine which time, by the sth of the prefent King, he is to be free
prtar King. (during , by the sth of the p g, .
tothe 42 from all arrefls, reftraints, or imprifonment,) and before the certi-

days, orthe
eslarged time ficate was ﬁgned.

atmott; butif 'The bankrupt would not attend upon any other terms than figning
:h_‘ilam%““sk his certificate, and the application to the court is founded upon this,
e ot that the bankrupt had refufed to attend, contrary to the act of par-
tors under the Jlament made in the sth of the prefent King.

f}‘]’i“:‘ﬁi‘—;’{’gan Lord Chancellor :  Notwithftanding the sth of the prefent King
rot arseft him, Das thefe general words, ¢ That all and every fuch bankrupt or
the court will ¢ bankrupts not in prifon or cuftedy, fhall, az a/l times after fuch
:t’ien’df‘":oz‘_’ “ furrender as aforefaid, be at liberty, and is, and are hereby re-
withtanding “‘ quired to attend fuch affignee or aflignees upon every reafonable
:ﬂayyr;iqnuggg “ notice 1n writing for that purpofe, given by fuch affignee or af-
his credicorsat < ignees unto fuch bankrupts, or left for him, her, or them, at his,

large. 2 “ her
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“ Ther, or their houfe or place of abode, in order to aflift, and thall af-
< fift fuch affignee or affignees, in making out the accounts of the faid
‘ bankrupts eftate and effects.””  Yet the fubfequernit claufe (which is in
thefe words,  That all and every bankrupt or bankrupts having fur-
* rendered, fhall at all feafonable times before the expiration of the
¢« 42 days, or fuch further time as fhall be allowed to fuch bank-
¢ rupts, to finith their examination, be at liberty to infpect their
« books, &¢. in prefence of fuch affignee or affignees, or fome per-
* fon to be appointed by fuch affignee or affignees for that pur-
¢ .pofe, and to take and bring with him for his affiftance, fuch pér-
< fons as he fhall think fit, not exceeding two perfons at any one
time, and to make out fuch extrats and copies from thence as he
* fhall think fit, the better to enable him to make a full and true
< difcovery and difclofure of his eftate and effets; and in order
*¢ thereto the faid bankrupt or bankrupts fhall be free from all ar-
refts, reftraint, or imprifonment of any of his, her, or their creditors
in coming to furrender, and from the actual furrender of fuch
bankrupt to the commiflioners, for und during the faid forty-two
“ days, or fuch further time as fhall be allowed to fuch bankrupt or
< bankrupts, for finifbing bis examination,””) {eems to confine it to the
42 days, or the enlarged time at moft, and therefore the bankrupt’s
protection from arrefts, &¢. can extend no further.

- The Chancellor afked the petitioner’s counfel, if their client would
confent to indemnify the bankrapt from arrefts, but he refufing to do
it, his Lordfhip propofed that he as affignee thould only undertake
for the creditors who have fought relief under the commiffion, that
they would not arreft him, and if fo, he would order the bankrupt
to attend, for he faid, he thould not pay any regard to the danger the
bankrupt might run, from his creditors at large.

This petition, at the requeft of the petitioner, was ordered to ftand
over till the next day of petitions, that he may endeavour, in the
mean time, to get the reft of the creditors under the commiffion, to
confent to thefe terms.

Upon the whole, Lord Chancellor {aid, That the claufes in the a&
of parliament, relating to this matter, are very darkly and obfcurely

penned, arifing chiefly from the words forzy two days being thrown
to the latter claufe,
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(5) Rule as to an apprentice under a commif=
fion of bankruptey.

149

Cafe 89.

An apprentice

where his ma-

.. oy 41 —y - : fter becomes a
7 A
FJanuary the 22d 1743. barkerapr
: fhall come in"
Ex parte Sandby. asa creditor
only upon

the remaining

g I "HE petitioner on the 1oth of Jamuary 1744. was put appren- fom, after de”

tice to WWard a Bookfeller at York, and the 1um of cighty pounds

ducting for
the time he

was given with the petitioner as an apprentice for feven years.  In Lived with the

Q q :7‘".’)’ bankrupt.
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Fuly following, a commiffion of bankrupt was taken out againft
/turd, and being declared a bankrupt, afflignees were chofen who
fell off the bankrupt’s effeés, and he is now the {upervifor of the
prefs to the purchafer, and become incapable of performing his part
of the contrad, nor is the petitioner able to raife any money to put
him out apprentice to another mafter, and the commiffion being a re-
cent one, probably no dividend may be made in a year, or year and
half; fo that all this time will be loft to the petitioner.

Upon thefe circumftances the petitioner prayed, that on deduéting
10/. out of the 8o/ for his board with the bankrupt during the fix
months he lived with him, that the affignees might be ordered to
pay him the fum of 70/ out of the effeéts of the bankrupt already
come to their hands, and not oblige him to prove it as a debt under
the commifion.

Lord Chancellor was doubtful at firft, and feemed inclined to grant
the petition, but upon ordering the fecretary of bankrupts to fearch
for precedents, and two being produced in Lord Chancellor King’s
time, and two in Lord Chancellor Talbot’s, where they direGed an
apprentice thould come in as a creditor only, (after dedudting for the
time he lived with the bankrupt), upon the remaining fum, his.
Lordfhip was pleafed to make the fame order, and that the peti-
tioner fhould be admitted a creditor for 70/ only.

(T) Wule as ¢o difcounting of notes.

Fune the 4th 1746.

Lx parte Thompfon.

Vide under the divifion, Rule as to Drawers and Indorfors of Bills of
Exchange.

Auguf? the 13th 1746.

Ex parte Marlar, and others.

Cafe go. HE petitioners being pofleffed of feveral promilory notes un-
A perfon who der the hand of Thomas Setcole, payable to William Dover or

tak . . . ..
f‘:‘)rfhz"d’i‘}_"’e order 6 months after date, and indorfed by him to the petitioners,

count of notes AMOUNting together to the fum of g57/, 17 5. od. which Dover dif-
thanat the —counted with the petitioners, and received the full value, after de-
rate of § per ; ’

ot pem . ducting 5 per cent. for the difcount. On the 18th of April 1745, a

ﬂ;lan proe commiffion of bankruptcy iffued againft the faid Thomas Setcole, and
the whole

amount of thofe notes, under a commiffion of bankrupt againft the dr i i i .
du&.-what he received of the indorfor for the difcount, A © drawer, without being obliged to de

3 he
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he was found a bankrupt, and Marlor attended at Guildball, in order
to prove the faid debt upon the feveral notes, but having received
the fum of 111 §s. 104. for the difcount, the commiffioners obliged
him to deduct the fame out of the fum of 957/ 175 od. and the
commiffioners alfo refufed to let the petitioner prove the fum of
8/, 65. 134 being the intereft of the faid refpetive notes, when
they refpectively became due fince the ifluing of the faid commifion ;
and therefore the petitioners pray, that they may be admitted credi-
tors for the faid feveral fums of 11/ 55 104, and 8/ 65, 124

The counfel for Marlar infifted the commiffioners ought to have
.admitted him in both thefe refpeéts, for the whole money contained
in the notes, and likewife to be allowed intereft on the notes.

Lord Chancellor : T am of opinion that the petitioner 1s intitled to
the firft part of his petition, as he {wears he took no more for the
difcount of the notes, than at the rate of § per cent. per ann. and
.ordered accordingly.

But as the commiffioners have eftablifhed it as a rule, that note- The rule efta-
creditors have no' right to prove intereft upon them, unlefs it is ex- Eiﬁ;dﬁggnm
prefled in the body of the notes; I will not break in upon this rule. of bankrupts,
Even at law, where notes are for value received, and intereft is not that me-cre-
exprefled, the jury do not give the plaintiff, in an action upon the ditors cannoe

. prove intereft
notes, intereft for them, but by way of damages only. upon them,

Commiffioners of bankrupts cannet award damages, and therefore unlef expref-

5 : . {ed in the bo-

the rule they have eftablithed is a very reafonable one, and the peti- gy thereof, is
stion as to this muft be difmiffed, but ordered him te be admitted a a reafonable

P {al one, and the
«creditor for the faid fum of 114 54 104, one, Bl mot

break thro’

it.

(V) Rule as to a petitioning creditol.
April the goth 1740.
Ex parte Goodwin.

Wide under the divifion, Rule as to bis Executor, or where be is one

bimifiif.

Auguf?
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' Auguft the 6th 1743,
Ex parte Willon: In the matter of _70/372 Wilfon a

Cale g1. bankrupt.
The clerk of . , )
the commit- ~EFHE petitioner flates by his petition, that in May laft a com- .
ggslff;;idge miflion of bankruptcy iffued againft him upon the petition of

be arrefted at Nathan “fames and others, upon which he was declared a bankrupt,
the fuit of 7. 5nd his eftate and effeéts were afligned to Narthan Fames, and others, .

iﬁ; P i and in April laft a commiffion of lunacy iffued againft 7 ames, and

and affignee, he was found a lunatick ; and notwithftanding he is one of the peti-

’;;‘r‘: g‘ferf  tioning creditors and an affignee, Mr. Fenwict, the clerk of the com-
072~

dom for 80 2. miffion, caufed the petitioner, on the 16th of Fune laft, to be arrefted

andalfocaufes in the fheriff’s court of London for 8o/. at the fuit of JYames, and af-
another altion

0 be brought terwards caufed another action for the fame fum to be brought in the
in B. R. for court of King’s Bench, and kept him in cuftody from four o’clock in

‘hzfla{“‘et (;llf“’ the afternoon of the 16th of Fune until eleven o’clock the next morn-
an €p m .

in caftody «ill i0g, till Fenwick had an opportunity to arreft him on the King’s Bench
7. tiad an op- adtion ; which being done, he withdrew the action in the Sheriff’s

portunity of 641t and the petitioner was detained in cuftody upon the latter ac-
arrefting him 7, ’

on the King’s tion, and was alfo charged the fame day with another action, at the

BCEChf allion, {uit of one-Mr. Wafs, by Fenwick as his attorney, which the petitioner
amd after-

wards charees apprehends was contrived by Fenwick purely to opprefs him, and
him with an- therefore prays that he may be difcharged out of the cuftody of the

other altion, Mar(hal of the King’s Bench upon the two a&ions.
at the fuit of

one Wafi; Mr. Sollicitor General, on behalf of the bankrupt Fobn Wilfen, in-

bankrupt ap- fifted, that-the arreft at- the- fuit of Yames, as he was a petitioning
plies to be di- creditor, is irregular ; and being therefore under an improper arreft,
charged from

both actions. #2fon ought to be difcharged, not only from this fuit, but from #afi’s

F. and . di- likewife, k
rected refpec-

tvely o d- L he counfel for #afs read affidavits to thew, that the bankrupt has
charge him  been guilty of perjury in f{wearing, that part of his eftate was in
out of caftedy mortgage for 500/ when in faét it was a grofs fraud carried on be-
of the Mar-

fhal, asthe tween the bankrupt and the mortgagee, and hoped therefore he thould .
fame attorney not be difcharged, even fuppofing there is fome irregularity in the

Xff);fg-cfé‘_‘ed proceedings, as they fhall never be able to catch him again, if once

tions. difcharged.
A petitioning  Lord Chancellor : As to the behaviour of the bankrupt, it is a col-
creditor gan- lateral fact, and has nothing to do with the prefent queftion, and
E:;‘i:f];t, Te. quld come more properly before me upon a petition to difallow his
caufe a com- Certificate : The affidavit befides is not pofitive, but uncertain ; and if
?ﬁ{"r‘l‘]gis more certain, would not do.  This court will not fuffer a petitioning
both an action Creditor to arreft a bankrupt, and for this reafon, becaufe that a com-
and an execa- mif'ion of bankruptcy is confidered both as an a&ion and an execution
i{‘a;}c‘z frlt in- in the firft inftance; and after the petitioning creditor has laid hold of
' all the bankrupt’s effets, it would be a great abfurdity for the fame

perfon to be permitted to arreft him likewife. It is too material in this
: ' cafe,
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«cafe, ‘that the whole is done by the fame agent, and extremely pro-
“bable that Fenwick arrefted the bankrupt in the name of 7 ames, merely
to found the arreft at the fuit of #afs.

Even at law where there is an irregular arreft, and an advantage
-is taken of the irregularity, to charge him in cuftody clfo at the fuit
-of another perfon, the courts of law will difcharge him from'both.

So likewife in this court, where advantage is taken of the injury
-and oppreflion a.perfon lies under ‘by an improper arreft, to charge
‘him in cuftody, though for a juft debt, this court will difcharge him
sfrom both.

His Lordfhip therefore ordered that Nathan Fames, and Samuel
.Wafs do refpettively confent to the petitioner’s immediate difcharge out
~of the cuftody of the Marfhal of the King’s Bench prifon, at their re-
{pective {uite, and that they refpectively execute proper authorities to the
"Marfhal for that purpofe.  And ordered-that Fames thould pay to the
-petitioner the cofts which the petitioner hath-been put to-by reafon of
:the arreft at his {uit, which he dire¢ted to be taxed by a Mafter.

December the 23d 1743,
Ex pm;te Ward.

AN application to the Lord Chancellor to difcharge the bankrupt Cafe 9a.
now in the Fleet, at the fuit of the petitioning .creditor and the 4 petitioning
-aflignees, as they have determined their ele€tion by coming under the ereditor deter-

.commi.iion ‘ mines his

:) [v8 : . . . . . E]ection by
The petitioning ereditor infifted, that the debt upon which he taking out the

founded his petition for the commiffion, was upon two notes only commifion,
and cannot {ue

from the bankrupt, and that he has fued him upon a third and diftinét ihe panirupe

-note of hand. atlaw, though
The affignees infifted that they had full liberty to fue the bankrupt for 2 debt dif-
tinét from

at law, notwithftanding they are affignees under his commifiion, and whathe prov-

creditors before his bankrupicy, becaufe the majority in value of the ed.

creditors had chofen them as affignees, notwithftending they had re- e per |

fuied to prove any debt under the commi‘Tion, ‘ prove debts
Lord Chanceiior: The petition muft be allowed as againft the pe- ‘”‘F’I?f a com-

titioning creditor, for he has determined his election by taking out the {,“;i;;’;’bf:ﬁg

commifiion, and the affidavit on fuing out the commiil:on is general ; afignees will

nor does it mention the particulars by which a bankrupt becomes in- S;’e‘ird:?"?i"e

ction,

debted, but they may
But there is no foundation to grant what the petition prays with fill fue the

regard to the ailignees, for notwithftanding they arc creditors of the f:ﬁ’;‘_‘mpt &

bonkrupt, yet as they refufed to prove their debts under the commif-

fioir, the barely being aflignees, by an appointment of the majority

in value of the creditors, will not deternune their election ; for they

<can only be confidered as creditors at large, fince they have not proved

any debt. ' ‘

L 4

R r Auguft
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Auguft the 7th 1746,

Ex parte Lewes.

AC::‘:tgf: O R D Chancellor : A petitioning creditor cannot keep the bankrupt

ing creditor in gaol, becaufe he has no election, as a common creditor has;
has not the for if he was to elet to proceed at law, the commiffion muft of courfe

f:“ . if;f;?:n be fuperfeded, which would affet thofe creditors who have proved

creditor; for debts under the commiffion.
if he was to

elect to pro-

ceed at law, it

would fuper- Hﬂgu/} the 3d 1751y

fede the com-
miffion.

Ex pcz)*z‘e Hylliard.

Vide under the divifion, Commiffion fuper[eded.

(U) Rule as to notes Yobere intereft is not
exp2elled,

Auguf} the 13th 1746,
Ex parte Marlar and others,

Vide under the divifion, Rule as to difcounting of Notes.

(W) Zhe conftruction of the fatute of the 2:1ft
of Jac. 1. cap. 19. With vefpect to bankrupt's
poffe{lion of goods after aflignment,

December the sth 1740.

Bourne & al. aflignees of Peele a bankrupt v. Dodfor.

Cafe 94. ..
Am:ﬂ;?ﬂi’ of JO HN Peele was for {everal years a merchant, and being in 1731

a fhip at fea pofiefled of two fhips, the Diggs and Molly, fent the fame loaded

for a valuable with cargoes in his own name, and configned to his correfpondents in
confideration

may be good ¥ 77ginia or Maryland, for return whereof they were to bring back
againftal-  cargoes of tobacco; 5714 hogtheads of the faid cargoesbeing configned to

gi:ﬁ:’i;ﬁ Peele in his own right.  He upon their arrival poffeffed himfelf of the

nopoffel-  fame, and entered them at the cuftom-houfe in his own name, and
fionis taken ovve his bond for payment of the duties, and lodged the tobaccoes in

thereof ; butif > h
goods at land, 18
oiherwife,
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his own warehoufes, and kept the keys, and fold and difpofed thereof
in his own name, and as his property.

On the 14th of February 1735. Peele failed, and a commiffion of
bankruptcy iffued againft him; Bourne and others were chofen af-
fignees, and at the time of the bankraptcy Peele being in poffeflion of
the faid two fhips, and all the cargo that was unfold, they were feized
under the commiffion; but the defendant infifted he had a right o
the faid fhips, and to the bankrupt’s effets in Virginia and Maryland,
for that he had lent Peele confiderable {ums, and that on the joth of
May 1734. there was due to him 10,500/ and to fecure the pay-
ment thereof Peele had by indenture of bargain and fale that very day
affigned to him the faid two fhips, with their tackle and appurtenants,
and all other his eftate and effe&ts in Virginia and Maryland, and alfo
feveral goods fent to Maryland on board the faid thips, and alfo to all
the tobacco and effeéts to be by them brought back from V7rginia and
Maryland in return for the goods fent, fubject to be void on payment
of the 10,500 /. to the defendant, and therefore claimed all the faid
effets.

The money received from the bankrupt’s eftate was, by agreement
between the plaintiffs and the defendant, paid into the bank, till it ap-
peared to whom the fame juftly belonged; and the thips were like-
wife fold, and the money arifing from the fale paid into the bank, in
the names of the plaintiffs and the defendant Dodjfon.

The plaintiffs counfel infifted that as Dodfon did fuffer Pecle to
continue in pofleffion of the goods, it was a fraud on the perfons who
dealt with Peele, and that the affignment ought to be fet afide, and
the defendant come in only as a creditor under the commifon, for fo
much as he fhall be able to prove, and receive a dividend pro ratd
only with the reft of the creditors.

They alfo argued, that a mortgagee of goods, though he has ad-
vanced the full value for them, and the day of payment is paft, yet if
he fuffers the goods ftill to continue in the pofleion of the mort-
gagor is equally a fraud, as the letting goods lie in a vendor’s hands
after he has made a bill of fale, or an abfolute conveyance of them,
and then afterwards becomes a bankrupt, and by confidering the cafe
in this light, they endeavoured to bring it within the 1oth and 11th
claufes of the ftatute of the 21t of Fac. the firft, cap. 19.

“ And for that it often falls out, that many perfons before they
‘ become bankrupts, do convey their goods to other men upon good
“ confideration, yet ftill do keep the fame, and are reputed the own-
“ ers thereof, and difpofe the fame as their own:

“ Be it enacted, that if at any time hereafter any perfon or per-
¢ fons fhall become bankrupt, and atany fuch time as they fhall be-
“ come bankrupt, fhall, by the confent and permiffion of the true
“ owner and proprictary, have in their pofleffion, order and difpofi-
‘“ tion, any goods or chattels whereof they fhall be reputed owners,
 and take upon them the fule, alteration, or difpofition as owners,
“ that in every fuch cafe the faid commitFoners, or the greater part
“ of them, fhall have powcr to fell and difpofe the fame, to and for

4 « the

I55
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- the benefit of the creditors which fhall feek relief by the faid com-
< miffion, as fully as any other part of the eftate of the bankrupt.”

The defendant’s counfel gave it as a reafon .why Dodfor chofe ra-
-ther the goods thould ftill continue in the bankrupt’s cuftody, not-
‘withftanding he had a fufficient lien upon them, That he did not care
to fubject himfelf to an account, if he had taken the goods mort-
.gaged into his own cuftody.

Lord Chancellor : This is a cafe of a good deal of confequence,
and not without fome difficulties.

The firft queftion is, As to the affignment of {fome thips and their
cargoes by way of fecurity for a large fum of money, 10,500 /. faid to
ibe lent at different times by the defendant Dodfin to Peele, and whe-
-ther the property of the thips and cargoes pafled thereby ? .

The fecond queftion, Whether Mr. Dodfon-is intitled to-retain two
‘bank notes delivered to him by Peele the bankrupt of 400/ each?

With regard to the affignment, it is objeted, that it is fraudulent,
.and did not pafs the property of the goods to the defendant Dodfon;

for the plaintiffs infift this was an afiignment of goods wiisiout any
‘pofleflion, and therefore if aflignor becomes a bankrupt afterwards,
-that by virtue of the claufes in the ftatute of 21 Fac. 1. the commif-
fioners may fell them for the benefit of the creditors in gereral.

The fact is, The greateft part of Peele’s eircts at the time of the
.aflignment-were beyond fea ; now, it would be .:ry detrimental to

trade, as it would deter merchants from lending money, if, notwith-
-ftanding they fhould advance a large fum by w.y of mortgage, the
.property is not altered, but fubjet to mortgagor’s creditors under a
commiTion of bankruptcy, unlefs the thips return before the com-
miflion is taken out, and the effeCts are in the actual poflefion of

_.mortgagees.

Pawnee has
only s {r-cial
pru ety in
goons if .t
redeem=y
within the
time.

As to the conftru@ion of the claufes in the ftatute of the 21 Fac,
it is a point of very great confequence, and I do not.remember in
this court, or while 1 f{at in another, that the conftruftion of thefe
~claufes were ever made a point.in any cafe.

As to the general cafe, Where bills of file are-made of goods, and
the purchafer fuffers the -bankrupt to continue in pofle.”on, it is
plainlv within the letter of the ftatute, but I do not think this can
be conftrucd to extend to a bare loan of money upon the goods by
way of morrgage, for the words in the claufe are, goods fold for 4
valuable corfideration, and valuable confideration is moft properly ap-
plicable to an abfolute fale.

In the cafe of pawns, which is fomething like the prefent, the
pawnee has only a {pecial property in them, in cafe they (hall not
be redeemed within the time required.

According t~ the original agreement, the defendant Dodfon was
not immediitciy to take pofle Fon of the fhips and cargoes, but at a
futare day, and if the bankrupt had not a right from the time of
the agreement, to exercife fuch a power over them as he before had,
‘but was now become fubje to the mortgage, then this cafe- is not
awithin the claufe of the ftatute, '

There



Bankrupt. 157

"There is nothing more common than aflignments of thips which
are out upon their feveral voyages, as a fecurity for money, and yet
the affignee does not look upon it, that he has any property, but the
affignor directs the mafter of the fhips as to the voyage, and every
thing neceffary; and if contracts of this kind had been-confidered as
falling within thefe claufes, this cafe muit have happened frequently,
and would not have been the firft time of its being made a point in
the courts in Wefiminfler-ball.

Thefe claufes have never been thought of, till the cafe of Stephens An owner of
v. Sole, before Lord Chancellor Talbot, July the 6th 1736, There o hoys mortga-

ges them, and

perfon, owner of three boys belonging to the river Thames, mortgaged afer fodoing,
them, and after be bad fo done, was [uffered by the mortgagee to make ;Sh fuffered by
ufe of them in the fame manner as before for three years together, o ol o B
and appeared to all intents the vifible owner, and perfons lent bim mo- for toree years
ney upon the credit of his being the owner, and therefore a very ftrong together, and

: . . , . © has money
cafe; and lord Talbor, upen thefe particular circumftances, adjudged-

fent him upon
it to be within this ftatute; but as this is only one anthority, it-the credic of
would not be at all proper for me to determine a cafe of fuch great 232§r“’t;ey
confequence to trade, without thoroughly confidering it; for if it is areliable tobe
a void afignment, it is void at law, and then I fhall not take upon {Old;‘ilgieornaof
;mel in equity, abfolutely to decide a matter which is properly triable 70,7

at law.

On the other hand, it would certainly be -of bad confequence, if 1
fhould determine this cafe not to be within the claufes of the ftatute
of the 21 Fac. becaufe it muft neceflarily open a door te fraud, for
traders then might borrow money to the full value of the goods,
and though the mortgagee fuffers them to lie in the hands of the
mortgagor, the lender will notwithftanding fecure the property to
bimfelf, to the prejudice of all the reft of the creditors.

All that remains is, Whether Mr. Dodfon is intitled to retain two
bank notes delivered to him by Peele the bankrupt, of 400 /. each.

Now it is certain, though the a& of parliament of the 1 Fac. 1.} rere2 €re
has provided an indemnity for debtors to a bankrupt who pay their bankrope has
money to him without notice of the bankruptcy, yet that ftatute received mo-
does not indemnify a creditor of a bankrupt, unlefs it appears that he ;. ;’,f *;‘g};m
had no notice of the bankruptcy at the time of receiving his money. i; broflrlght by

the aflignees

to recover back fuch money ; -they muft prove {uch -creditor had notice of the bankruptcy, when he received
the fame.

The courts of law have confidered this latter cafe as a hard one,
and always held the affignees to a ftri& proof of notice.

The next queftion will be, In what manner it fhall be tried? If Where goods
the aflignees in this cafe bring an a&ion as for goods had and received 2re delivered

to the bankrupt’s ufe, the courts at law will nonfuit them, becaufe ;?r:,fggf:r
the property was certainly out of the bankrupt, as they were trans- of ana& of
bankruptcy,

Ahe proper a&ion for the aflignees is trover, becaufe there is a 7ar¢ in detaining, though he came rightfully to

sthe pofieflion of the goods,

ST ferred
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Cafe 95.

Marriage
without a po!
tion is itfel®

confideration
for an agree-

ment.
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ferred for a juft debt, and therefore the proper action would be tro-
ver, becaufe here is a #or7 in detaining of the goods (though he came
rightfully to the pofleflion of them), as they were delivered to Dod-
fon after notice of an ac& of bankruptcy, for from that time they be-
came the property of the general creditors. .

But if I diret the whole to be tried in trover, it will create a dif-
ficulty as to the two bank notes, and therefore it will be better to
try it upon a feigned iffue. .

His Lordfhip then directed the two following iffues.

Firlt, Whether the defendant John Peele became bankrupt on the-
14th of February 1734. or on any other, and what day?

Secondly, Whether at the time of Peele’s becoming a bankrupt, the
two fhips, Diggs and Molly, and the goods in the affignment of the 3otk
of May 1734. or any and which of them were the [hips, goods, and chat-
fels, of the defendant Dodfon ; and if found that Pecle became bank-
rupt any other time than that mentioned in the iffue, the fame to be in-
dorfed on the pottea, and all further direttions referved till after trial,

N. B. The parties afterwards compromifed it, and the iffue was

never tried.

Auguf? the 1t 1744,

Ex parte Marfh.
MR. Ma;:/?a a Mercer died pofleffed of goods to the amount of

2000 /. and upwards, fometime after his death, his widow
r.married her hufband’s journeyman, but before the marriage articles
a were entred into, reciting that fhe was intitled to an eftate of the
value of 600 /. and upwards, and alfo reciting that he had taken the
money and given a bond for fecuring the fum of 6oo /. to truftees
for her feparate ufe, and that fhe fhould have the power to difpofe
thereof as fhe fhould think fit by deed or will, and being alfo in
pofleflion of fome plate belonging to her firft hufband, fhe had a
further power by the articles to fell it, and to pdy the money arifing
from the fale, into the hands of the fame truftees for the ufe of her
children by her firft hufband.

The wife is dead, but before her death executes a deed, and ap-
points the 600 /. and alfo the plate, for the ufe of her children, to be
equally divided between them.

The fecond hufband is become a bankrupt, and the children of the
firft applied to the commiffioners to be admitted creditors for the 6oo/.
and to have the plate delivered up to them.

The commiffioners refufed, upon the fuggeftion of the bankrupt,
that he was drawn in, and deceived in the opinion he had of his wife’s
fortune before the marriage.

'The application now on behalf of the children that the plate may
be delivered up by the affignees, and that they may be admitted cre-
ditoss for the 600/,

Lord
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Lord Chancellor : Here is a man, of the trade of a mercer, leaves
a ftock and goods to a confiderable value.

This ought to have been divided according to the ftatute of diftri-
butions, one third to the wife, and two thirds to the children, the wife

offefles the whole; on her fecond marriage, in order to provide for
the children of the firft, the and her hufband enter into articles to
fecure 600/, for her feparate ufe, &¢. as before ftated.

This is in confideration of the marriage, and of the fortune fhe
brought ; and unlefs fome fraud appears, it muft have its effect.

No doubt but this is a contract for a valuable confideration, but
then it is infifted on, that this man (who was the journeyman to the
firft hufband, and muft be prefumed to know what were Mr. Mar/%’s
effeCts) was deceived in the opinion he had of Mr. Marfb’s circum-
ftances, and faid by the affignees counfel, that if he was defrauded,
this is a ground to relieve the bankrupt, and the creditors have a right
to ftand in his place.

All marriage agreements differ from other agreements, for thefe do
not arife from the confideration of a portion only, but on account of
the marriage.

A man thinks fit to marry a fingle woman or a widow, and ima- A woman':
gines the has fuch a fortune, and perhaps on a ftrict account, or by fortune falling
fome defective debts, it thould fall thort, it would be very mifchiev- hafhands -

~ous to fet afide marriage agreements for this reafon, pectations, is

No inventory delivered in to the ecclefiaftical court by Mrs, Mar/h, ;‘e‘;ti;eaf:g d:":
as adminiftratrix to her firft hufband, which ought to have been done, ma,,iﬁge
as the children were intitled to two thirds. The fecond hufband and agreement.
his wife poflefs themfelves of all the ftock and goods of her firft
hufband, and never make or deliver in any inventory at all, por did
they make up any account by which the children could have what
they were intitled to.

If this came before the court in a caufe, would they fet afide a
marriage agreement on fuch circumftances? They certainly would
not.

The plate depends upon another point.

If this was the plate of the firft hufband, and came into the poflef- The clavfe
fion of the adminiftratrix, or into the hands of the perfon marrying i® ‘h‘h?;?""
that adminiftratrix, this certainly is not within the meaning of the {‘3'},: vhot all
flatute of the 21 of Fac. 1. (which fays that all goods in the pof- goods in the
Selfion of a bankrupt, whereby be gains a general credit, fhall be Lable i‘%’ﬁf”, o 4
f0 bis creditors) becaufe here the adminiftratrix had them in auter tu;/Jerfb_]; be
droit, and the hufband could have them in no better right, and there- gains a general
fore not at all liable to the debts of the fecond hulband ; for the §rr el te”
meaning of the ftatute (if it is poffible to put any meaning upon creditors, re-
fome claufes of this ftatute, which are very darkly penn’d) is only ]?‘esb “’kg""ds
with regard to goods the bankrupt has iz bis cwn right. e

His Lordfbip thercfore diretied the children of the firff hufband to be right only.
admitted creditors under Marth's commiffion for the 600, and the plate
80 be delsvered up to them.

1 O+l ober
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O&ober the 22d 1746.

Brown, aflignee of Roger Williams a bankrupt, v. Heath-
| cote and Marzyn.

Cafe ¢6. OGER Williams, and his partner Jeremiah Wilder, gave a bond to
R 7 andhis | ¥ the defendant Heathcote for 1200/, and on the fame day executed
partmergave a 2 deed of affignment, by which it was agreed, if default fhould be
bond o . for pade i payment of the money advanced by Heatbcote, Williams and
s ‘;a’;n:‘;‘ly Wilder thould make over to the defendant Heatheote or order, the
bydeedal- ~ goods in the two thips Samuel and Molly, and Aun Billander, together
‘ﬁg;ed t‘r’lH“” with the bills of lading, which might be the proceed of the returns
order, the . \ ) . 3
goods in two Of the faid goods and cargo for any port in England, and that thould be
thips then at  configned to Williams and Wilder, and that they thould put Heatheote
ie;’bﬁfsdoafl ° in pofleflion thereof; and they alfo covenanted that after receiving
lading, and -advice from beyond fea of any goods, that they would acquaint the
EO“CRCS ofin- defendant Heathcote with it, and impower him to difpofe of the fame,
vaining the . and keep the money arifing from thence in fatisfaction of his bond,
faid goods asaand if there thould be any overplus, to pay it to #illiams.
collateral fe-
curity; the latter indorfed to H. the former not. The bill brought by the aflignee of R. #. now a bankrupt,
for thefe goods, infifting that R. 77. acted as the vifible owner of the fhip and ca-go, being not put into the
pofleflion of H. and therefore the plaintiff intitled thereto for the benefit of the creditors at large. The court of
opinion that every thing which could thew a right to the fhip and cargo being delivered over to H. R. 7. could
no longer be faid to have the order and difpofition of them, and therefore not within the meaning of the 21 Far.
cap. 9. and confequently Z. has a right to retain the thip and cargo, till the principal fum of 1200/, and in-
tereft s {atisfied.

Roger Williams did accordingly affign over to the defendant Hearh-
cote 13 bills of lading, and feveral policies of infurance, containing the
oods in the thip Samuel and Molly, as a collateral fecurity for the fum
of 12c0/. the latter weére indorfed to the defendant Heatbeote, but the
former were not.

At the time of thele tranfactions between Williams and Heatheote,
the thip was at fea In a voyage to Guinea.

The bill is brought for thefe goods by the plaintiff as the affignee of
Roger Williams, who is now become a bankrupt,

The aflignment to Heathcote bears date the 10th-of Fanuary 1736.

The thip Samuel and Molly came home the 19th of Fuly 1738.

The commiffion of bankruptcy againft #illiams iflued the 27th of
Oé&tober 17138. i

Roger Wiliams was found a bankrupt as far back as November 1737.

A feparate commifiion of bankruptcy has been alfo taken out againft
Seremiab Wilder.

The counfel for the plaintiff infifted, that this affignment to Heat/=
cote will not bind the creditors under the commiffion, as Roger W:l-
frams the affignor aded ftill as the vifible owner, for the fhip and
«cargo were not put into the pofleflion of Heathcote ; and therefore the
plaintiff as the aflignee under the commiffien of bankruptcy againt

Williams,
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Williams, s iniitled to the cargo for the benefit of the creditors at
large.

For the plaintiff was cited the cafe of Bourne, aflignee of Peele a 4. being in-
bankrupt v. Do.fin, the 4th of December 1740. and of Ryal v. Stevens, gfﬁbf? o‘ferB :
March the 10th 1743, and the cafe of Stevens v. Sole, before Lord baées to B.
Talbot, who was of opinion that an affignment of barge§ by a perfon, Wh}‘: "“ﬁcf;ﬁe 4.
who, notwithftanding {uch aﬂ;gnmer}t, kep.t pofleflion of thefe barges, ;;Hf&%n_ this
and worked them, was a frand on his creditors at large, and therefore is a fracd on

decreed the barges to be the property of thofe creditors, and lawfully the creditors

M : : h £ l , & d
{eized under the commiffion againft the alfignor. the ;;%;es ’
Mr. Noel for the defendant Heathcote. may be feized
At the time of the affignment the fhips were aGtually failed and “2d¢ 2 com-

. . wiflion of
gone abroad, and therefore the delivery of the thips and cargoes to the bankruptey

defendant Heathcote was impoflible.  In the cafe of Bourne v. Dodfon, taken out af-
your Lordfhip doubted whether the flatute of the 21 Fac. 1. cap. g;mrlz ide
19. extended to a mortgage of goods, and was rather inclined to think cafe

the act confined it to an abfolute {ale.

The cafe of Ryal v. Stevens was an affignment of a brewhoufe and
utenfils here in England ; fo that the pofleffion there was capable of
being delivered, and confequently different from the prefent.

Stevens v. Sole is alfo different, for the barges were actually worked
in the river Thames, and therefore the pofleflion of them might like-
vife have been delivered. '

He further infifted this was an actual affignment, the policies of
infurance being indorfed to the defendant Heatbeote.

Mr. #ilbrobam of the fame fide argued,

'That fuch a contrat as the defendant made with #illiams was a
perfect and compleat fale, without the delivery of the goods.

That if it was not a legal aflignment, yet the defendant had an
equitable lien upon the goods, by virtue thereof, and had a right to
retain them againft the plaintift as an affignee under the commiiion of
bankrupt againft #illiams; and in fupport of this cited Taylr v.
Wheeler, 2 Vern. 564.

Lord Chancellor : In the extent in which this cafe has been argued
at the bar, it is a queftion of very great confequence.

But I would obferve in the firft place, this is a cafe which has come
feldom before the court, and much ftronger in favour of the defend-
ant than fuch cafes generally are.

For the common cafes are, where the creditor has pretended to fet.
up a demand for an old debt, and the perfon owing has at that time
been in declining circamftances; and this creditor, in order to gain a
preference, has procured an a:iignment of goods irom the debtor,
who foon after becomes a bankrupt; yet even in fome of thefe cafes,
if the creditor appears to be a bona jfide one, he has prevailed, though
the court leans ftrongly againft fuch a creditor in favour of the cre-
ditors at large.

Here the bond to the defendant Heatkeote, and the adignment,
bear date the fame day ; therefore this cafe ftands clear of any colour’
of fraud, with a view to gainto himfelf a preference to cther creditors.

[nl

it I
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I mention this to thew in how much more favourable a light this de-
fendant ftands than in the common cafes,
The cafe of Facobs v. Shepberd, that was originally heard before

Sir Yofeph Sekyll, was an aflignment of goods, which at the time of

the affignment were acually beyond fea, and yet Sir Jofeph fet it

afide, as the borrower was then in failing circumftances; but Lord

Chancellor King upon an appeal reverfed the decree at the Rolls.
Where there I will firft confider the cafe on general rules both of law and equity.
is an:i){?g:r; It has been infifted by the plaintiff’s coundel, that this affignment
:,n::lva,d to Heathcote is no legal bill of fale, or legal aflignment to him of thefe
bound cargo, gOOdS.

itisacompleat ™ A nq it muft be admitted, as to the homeward bound cargo, it is no
contradt, tho 3

the cargo is legal aﬁignment.
not delivered Byt it has been carried &till further by the plaintiff’s counfel, for they
totheaflignee. have likewife infifted the affignment does not amount to a bill of fale
of the outward bpund cargo, for want of a delivery of the goods them-
felves to the defendant Heathcote.
I am of opinion that a delivery in this particular inftance was not
abfolutely neceffary to make it a compleat contract; asin the cafe of a
horfe fold in a market overt, if the buyer pays the money for him,
he may maintain an a&ion againft the feller, without fhewing a deli-
very of the horfe. It is true, the want of a delivery is often an
objection, and a material one, but how? Why as a badge of fraud ;
for where a {ubfequent creditor has taken the goods in execution, a
_prior creditor muft thew a delivery, as in Twine’s cafe, 3 Co. 8o.
Indorfirg bills ™ But it has been alfo infifted on’ the part of the plaintiff, that there
not amount to ar€¢ No proper words of aflignment in the deed; I am fo far of opi-
an affignment, nion with the plaintiff, that what has been done in this cafe does not
ggfﬁz the - . amount to a fufficient legal fale. Even if there had been an indorfe-
rected to be ment of the bills of lading, it is no actual aflignment, unlefs the goods

debvered to - were directed to be delivered to the aflignee.
the affignee.

Affignees un-  But then the queftion will come to this, Wkether the defendant

der commif-  Fp. «brore hath not a fufficient lien upon the goods in point of eguity ?
{ions of bank- . . X ER
ruptey take £ OF 1t has been truly {aid, that aflignees under a commiffion of bank-

fubj-_C&ICO_,aH rupicy muft take fubje@ to all equitable liens againft the bankrupt
cquible liens 12 2if, The cafe of Taylor v. Wheeler is exa@ly in point, 2 Vers,

againft the .

:')Qal;krupt him- §04.

Afignmentsof 10 the cafe of Cock v. Goodfellow, Trin. term the 8th of Geo. 1.

choles io ac- Lord Macclesfield was of the fame opinion. 'The ground the court

oo e %" g0es upon is this; that affignees of bankrupts, though they are truf-

deration, are tees for creditors, yet ftand in the place of the bankrupts, and they

cgfeoddnzf;:‘l?n&_ can tai*:'f in no better manner than he could ; therefore afignments of

der 2 commif- CRO(es in altion for a valuable confideration have been held good againft

fion of vank- fuch aflignees.

Taptey. If this is an alignment, therefore for a valuable confideration it will
prevail in equity in favour of the defendant Heatheote. It is very
true, the deed is not an aGual affignment, but yet there is fufficient up-

on
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on the face of it to thew, that Heathcote had a charge and lien upon
the goods, by virtue of the loan of the 1200/

The policies of infurance have been indorfed to him, though the
bills of lading and invoices have not.

I will firft confider the cafe on general rules of equity.

Suppofe Roger Williams had declared only by the deed, that thoug’
he kept the poﬁ‘eﬂion of thefe goods, they fhould fill remain as a
collateral fecurity to the defendant Heatheote, it would have been an
equitable lien.

It has been further objected by the plaintiff’s counfel, that all this
was executory only, and no lien gained till the goods came home.

This is by no means a neceflary confequence from the claufes in the
deed, and befides there is one claufe which exprefly enables Hearbeote
to fell and difpofe of fuch effects, and keep the money arifing thereby
in fatisfaCtion of his bond, upon returning the overplus to #ziiams.

Therefore taking into confideration the whole of this deed, it
amounts to an equitable lien upon thefe goods, as a covenant to ex-
ecute a power is confidered as done. Vide Lord Coventry’s cafe. And
¥ am of opinion, as this appears to be a fair tranfation, and money
actually paid, and not an old creditor endeavouring to get an undue
preference, that it ought to be fupported in equity.

I fhall, in the fecond place, confider what has been urged by
plaintiff’s counfel upon the claufes in the 21 Fac. cap. 19. that thefe
goods, by virtue of that ftatute, are vefted in the affignees of the
bankrupt, for want of the delivery of them to the defendant Heathcote
by Roger Williams, and that the defendant can only come in as a cre-
ditor under the comm}fﬁon and is not intitled to retain them till his
whele 1200/ is fatisfied.

It has been infifted, that as there was no indorfement of the bills of
fading and invoice to the defendant Heathcote, they were left under
the fole diretion and difpofition of the bankrupt and therefore are
fubject to the claufes in the a& of parliament.

If this doctrine (hould prevail, it would be attended with the moft
mifchievous confequence.

There has been no determination upon thefe claufes, o that accord-
ing to the rule in refpe to laws in other countries, they might be faid
to be gone into defuetude,

Such a conftruction would bind up property, fo that it wou]d be a
great detriment to trade, and commerce in general.

I do not think thefe claufes were ever meant to extend to mort-
gages or pledges for money or goods, becaufe it is impofiible in an
a{ﬁcnment of goods bevond fea, that they can be delivered over to the
afilgnee.

“ If any perfon fhall become bankrupt, and at fuch time, as thev Claufe of the
“ fhall {o become bankrupt fhall by the confent and peunlﬂion of ”"““‘e‘“q‘ ©
“ the true vwwner and proprictery, have in their poffefion, order, and
d’fpofition, any goods whereot they thall be repuzed owners, and take
upon them the fale, alicrati on, or dlfpoﬁtxon as owners, that in
¢ every {uch cafe the f.id commifiioners fhall have power to el and

¢« difpofe
3
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“ dilpofe the fame to, and for the benefit of the creditors, which
¢ fhall feek relief by the faid commifl:on, as fully as any other part
¢ of the eftate of the bankrupt.”

Thea& does not confine it merely to having the goods left in #beir
poffeffion, but alfo the order and difpofition thereof, which is explain-
ed by the words that follow,  whereof they fhall be reputed owners.’

To apply this to the prefent cafe.

With regard to the fhip, there is no colour to fay it was fo left in
Williams's poflefiion, as that he could take upon him tbe order and
difpofition thereof.

Confider it in the other refpedts.

'The bills of lading and invoice were delivered by #zlliams to
Heatheote, fo that every thing which could thew a right to the goods
was delivered over to Heathcote ; then how could W7lliams be faid to
have the order and difpofition of them?

I am of opinion therefore upon the whole, that this is not within
the meaning of the a¢t of parliament of the 21 Fac. 1. without en-
tring into the nicety of the words true owner and proprietary, and I
do agree with Mr. Wilbrabam, that in this court the mortgagors
as having much the largeft fhare in the eftate, are confidered as own-
ers and having the property in it; and for that reafon mortgages are
not within the intention of this act.

Let it be referred to the Mafter, to take an account of what is due to
the defendant, for the fum of 1150/ part of the fum of 1200/, men-
tioned in the condition of the bond dated the roth of Fanuary 1736.
and in the indenture of the fame date, and alfo for the fum of 23/
afterwards advanced by him, upon an infurance of the goods men-
tioned in the faid indenture, together with intereft for the fame, at
the rate of § per cent. per amn. and the defendants Heatheote and
Martin are to come to an account before the Mafter for the goods
and effects, part of the cargoes of the two fhips called the Samuel and
Molly and Ann Billander, and the produce of the faid thips, and
what fhall be coming on the faid account of the faid gocds and ef-
fe&s, and alfo the produce of the faid fhips is to be applied in the
firtt place, in payment of what fhall be found due to the defendant
Heathcote for his principal, intereft and cofts, and to the defendant
Martin for his cofts; but in cafe the money that fhall be coming on
the faid account of goods and effets, and alfo of the produce of the
faid fhips, fhall not be fufficient to pay unto the faid defendant, what
thall be found due to him for principal, intereft and cofls as afore-
faid, then the faid defendant Heazheote is to be at liberty to come in
for the refidue, as a creditor under the refpective commiffions awar-
ded againft the faid Roger Williams and ‘jeremiah Wilder, and to
receive a dividend in refpet thereof, in proportion with the other
creditors,

January
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Fanuary the 27th 17449.

Sit Mattbew Ryill and others, affignees of William 3 py . .o
Harveft a bankrupt, : -,
Rolle executor of fonathan Stevens, and others, Defendunts,

ORD Hardwicke Chancellor, affifted by Sir William Lee Lord Cafe g7.
Chicf Fuftice of the court of King’s Bench, Sir Thomas Parker Upon the
Lerd Chief Baron of the court of Exchequer, and Sir Thomas Burnet ;‘;“zﬂl“’;};f“
one of the juflices of the court of Common Pleas. cap. 1. Jic.
Mr. Juftice Burnet : William Harveft a trader within the bank- e Setirms-
rupt adls, being indebted to Benjamin and Jofeph Tomkins, did by in- ¢y 7,
denture of the 2d of Fune 1732. demife his houfe, brewhoufe, and thatifa per-
outhoufes, and coppers and utenfils fixt, or belonging to the brew- fgg advzng"s
N ne n
houf_e, for a term of 5oo years, redeemable upon payment of 1500/, /et e
and intereft. fale of goods,
On the 15th of Offober 1736. Harveff entred into partnerthip 2nd does not
. infift upon 2
with Fonathan Stevens deceafed, to whom Relle the defendant was gefivery there-
executor, and the utenfils and ftock in trade were appraifed at 14000/, of, he confides
and Harwveft conveyed one moiety thereof to Stevens; they carried on :EZ o f%‘;r
the trade jointly till the 26th of June 1740. when Harveft became and not on
a bankrupt. ‘ any real or
. . ' particalar fe-
On the 24th of December 1736. Harveft in confideration of 2000/ ¢y ang
did, by way of fecuring the fame, affign over his moiety of the oughtto come
utenfils and ftock in trade to one Potfer in truft for Stevens, and there b under a
) commiflion of
was a claufe in that mortgage to fecure any fums that fhould be papkruprcy
afterwards lent. - againft the
Sir Thomas Reynell having entred into two bonds as a furety for ze:f}f;iy
Harvef, he on the 1oth of December 1737. in confideration of other perfon
1000 /. affigned one feventh of his moiety of the partnerfhip ftock, that places a
. . . .~ confidence in
&ec. to Sir Thomas Reynell, with a defeazance to be void upon his i bankrupe
indemnifying him againft the bonds: The houfe and brewhoufe, perfonally.
with the outhoufes had been mortgaged to the Tomkins’s in 1725. for
fecuring 1200/ and in 1731, this mortgage was affigned over to one
Baugh, who in November 1736. reconveyed all the utenfils to 27z/lliam
Harweft the bankrupt.
By indentures of leafe and releafe bearing date the 6th and 7th
of September 1738. Baugh in confideration of the principal money, by
the dire¢tion of Harveft, ailigned over his mortgage to Steuens, and
Harvgff affigned over a moiety of the utenfils, as a collateral fecu-
rity ; upon this mortgage 23551 is due, fo that it is plain, that this
mortzage will be preferred, as to the real eftate, to the Tomkins’s bur
their mortgage <will be preferred as to the cillatoral fecurity of the vicn-
JSils: The luft mortgage is of William Harveff to his fon Gecrge,
dated the 6th of March 1738-9. of one feventh part of his ftock, &e.

for 1000/,
Un ~ The
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The queftion is, Whether all, or any, and which of thefe mortga-
-ges will be intitled to refort to the utenfils, &¢. for a fatisfaction, or
‘whether they muft come in under the commiffion ? And it depends
upon this, Whether thefe mortgagees, or any, and which of thgm{ did
not o pérmit the bankrupt to continue in pofleffion, as to be within
the exprefs words of the ftatute ot the 21 Jac. 1. cap. 192 I'will
confider this queftion in three lights. N ’

Firft, The nature of a mortgage or conditional fale of fpecifick
‘goods or things in pofleflion, (of which there might have been an
actual delivery), where the bankrupt is fuffered to continue in poffef-
fion till his bankruptcy, and whether there is any difference betwixt
fuch a mortgage, when made to a franger, or when made to a
_parfner ?

Secondly, The nature of three of thefe mortgages to firangers, as
fales partly of things in poffeflion, as utenfils, &c. and partly of
.chofes in acion, as debts and profits in trade.

Thirdly, Whether there will be any difference as to the general
rule, betwixt fuch a mortgage made-to a partner, and made to a
ftranger. '

Although the prefent queftion muft be determined upon the con-
ftruction of the ftatute of the 21 Fac. 1. yet it is neceffary to confi-
der the conditional creditors as to their debts before that ftatute ; but
it is previoufly neceffary to clear the cafe of arguments drawn from
the nature of pawns, which are foreign to the prefent queftion.

It is contended that-pawns among the Romans required a delivery,
but that mortgages did not.

As to the Roman law, there was an authority cited from Fufl. In/l.
Jib. 4. t1t.-6. fec.77. Nam pignoris appellatione eam proprie rem con-
tineri dicimus, que fimul etiam traditur creditori, maxime fi mobilis
Jit5 at eam, que fine traditione nuda conventione tenetur, proprie bypo-
thece appellatione continer: dicimus. 1f this paflage ftood alone, it
might go a great way to prove what it was cited for: But when I
produce authorities to thew that Pignus is as valid without a delivery
as with one, it muft be allowed that thefe paffages have been fo in-
terpreted, that Pignus can only be of goods .capable -of delivery, and
bypotheca of goods not capable of delivery. Damar. ] 1.¢. 1. {1,
Wood, lib. 3. cap. 2. p. 219. Dig. 50. £. 106,

Delivery is then not of the eflfence of a pawn in the Roman law ;
and other countries .adopting the Roman law have correfted this,
that if a pawn be not delivered, it fhall not effe&t a purchafer for a
valuable confideration : But if this had been the true diftinion, it
would have no influence unlefs the Roman bypotheca and an Englifh
mortgage were of the fame nature, which they are not; far an hypo-
theca gave only a lien and no property, with a right to be fatisfied on
failure of the condition ; a mortgage with us, is an immediate con-
veyance with a power to redeem, and gives a legal property.

If a man gives an bypotheca or pignus with a condition, that if the
money is not paid at a day, the pawnee fhall enjoy the goods at fuch
a price, that is not in the nature of a pawn, but a fale. JuA. Cod.

/. 4.
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1.4. % 54. fo2. i fundum parentes tui ez lege vendiderunt : [u4]

Jwve ipfi, five hzredes eorum emptori pretium qzzaﬂdcczmgzze vel ZIZZ‘;“ a

certa tempora obtuliffent, reflitueretur ; feque parato fatisfacere condi-

tioni diftee, bares emptori non paret; ut contrallus fides fervetur, aétio
prefcriptis wverbis, vel ex wendito tibi dabitur : habita ratione eorum,
quee poft oblatam ex pacto quantitatem ex eo fundo aa’verj&rz'um per-
-venerunt. 'This is the defeription of an Englt/h mortgage in the Ro-
man law, and as to the fale of moveables, Cod. / 4. . 54. /. 7,
Si.ate comparavit is, cujus meminifti, & convenit, ut fi intra certum
tempus [foluta fuerst data quantitas, fit wes inempta, remitti banc con-
“ventionem refcripto nofiro non_jure petis. Sed fi [e fubtrabat ut jure do-
aminii eandem rem refineat : denunciationis et obfignationis depofitionif-
que remedio contra _fraudem potes Jurt tuo cafzjulere

All that can ‘be argued from the Roman law with regard to pawns

will be foreign to the queftion, and fo will what may be argued:

from the Enrglifh law with regard to pawns, for delivery is of the
effence of an Englifh pawn, § H.%7. 1. Bro. Title Fledges, pl. 2o.
Title Trefpafs, pl. 2771. and 2 R, Rep. 429. and no authority contra-
diéts thefe refolutions.

2 Leon. 30. and Yelv, 164. are both cafes not of pawns but -of

bailments to a third perfon, to fell for the ufe of creditors: And
it is true, that in thefe cafes, the creditor will have an intereft 'in
the performance of the contra®, and may fue the baillee.

There is fcarce any book that treats upon pawns, but confiders
them as in the pofleflion of the pawnee; as where it is debated whe-
ther a pawn may be ufed ; and the difference laid down between a
pawn and a drftrefs is, ‘that a diftefs may not be ufed, becaufe the
party in that cafe comes into pofleflon by act of law and in the
-other by the a& of the party. Cwen 124. 2Raym.917. Salk. 522.
Coggs and Bernard.

The diftintion between mortgages and pawns is laid down in
Noy 137. and in Cra. Fac. 245. 1. Tbere is a difference between mort-
gaging of lands and pledging of goods ; for the mortgagee has an ab-
folute intereft in the land, whereas the other has but a {pecial pro-
perty in the goods to detain them for his fecurity., Per Fleming Ch.
J. et al, Sir Sobn Ratcliffe verl. Davies.

2. Yelverfon 178. The delivery is nothing but the bare cuftody,
and it is not like to a mortgage ; for then he that has intereft ought
to have the money, but in the cafe of a pledge, it is only a {pecial
property in him that takes it, and the general property confinues in
the firft owner, upon tender of the money fecured by the pawn, by
the pawner, the property, notwithftanding the refufal, is reduced
conftantly to the pawner without claim. 6. C. 2 Bulf. 30.

The next queftion to be confidered, will be in relation to the con-
dition of creditors where the debtor continues in poffeflion of the
goods mortguged : This was fraudulent at common law, and the
13 Eliz. cap. 5. fec. 1, 2. provides againft it, thor it jlaa/l be void.
There is no diftin@ion whether the fale be abfolute or conditional :
Courts of equity and juries are to confider upon the whole evidence
whether the conveyance was made with a view to defraud or not.

4 This
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This a& does not extend to conveyancss upon good confideration, .
unlefs the circumftances have the appearance of a defign to deceivc
creditors ; but where the goods or deeds have been left with the ven-
dor fo notorioufly, as that there could be no defign tc defraud, this
has never been looked upon as fraudulent.

"Twine’s cafe, 3 Co. 8o. is a leading cafe upon fraud on this act;
the tranfaion there was held fraudulent, though upon good confide-
ration, for that it was not bond fide, becaufe the vendor was left in
pofleflion, and traded upon the credit of the goods folc: : It is hard
to affign a reafon why a buyer fhould leave goods in the hands of the
feller, unlefs to give him a falfe appearance of circum®ances and
credit.

It was infifted, that there were feveral cafes that had made a di-
ftin&ion as to the poffeflion, after a conditional fale, betwixt fuch
conditional and an abfolute conveyance of lands and goods.

I will thew that the cafe of lands is not applicable.

2 Bulff. 226. 1 Ro. Rep. 3. refolved, That the grantor’s pcii=zTon
of the land was not fraudulent; but lord Coke faid, That if the grantor
had continued in poffefion of the original icafe, that would have
made it fraudulent.

. Poffeffion can be no otherwife a badge of fraud, than as it is calculated
to deceive creditors : As to the pofleflion of goods, I have no way of
coming to the knowledge of the owner, but by feeing who is in pof-
feffion of them; but the pofleffion of land is of a different nature,
for a man may be in poffeffion of lands, as a tenant at will, as a
mortgagor is, to the mortgagee, before the condition broken.

A purchafer may call for the title deeds, and need not be deceived
unlefs he will : But this is not the cafe of goods, where they are left
in the pofleflion of the feller: A fecond mortgagee fhall never be
compelled to difcover his title, 3 #7/l. 218. becaufe the firft mort-
gagee has contributed to draw him in by leaving his title deeds in
the mortgagor’s hands.

There may be a cafe as in Eg. Caf. Abr. 321. pl. 7. where leaving
title deeds with the mortgagor will not be conftrued as a badge of
fraud, on account of the particular circumftances.

A cafe was cited Pr. Ch. 285. There a fupercargo having fhip-

ed goods of his own, borrowed money at 40 per cent. and made a
bill of fale of the goods to the plaintiff; the goods were carried and
fold abroad ; and upon a queftion betwixt the particular vendee of
thefe goods, and a judgment creditor of the vendor’s, Lord Cowper
decreed in favour of the vendee ; he took no diftinction betwixt con-
ditional and abfolute fales, but founded his determination upon the
fairnefs of the tranfattions ; his words are, < That here was no pof-
“ feffion calculated to acquire a falfe credit,” which is a plain decla-
ration, that a pofleflion fo calculated as to acquire a falfe credit,
would have made the tranfaction void. There is a further faying in
the report, that it is true, in cafe of a bankrupt, fuch keeping in pof-
feffion after a fale, will make the fale void.

2
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This muft mean fuch pofleflion as would give a falfe credit, and
all that is laid down there is, that a pofleffion to acquire a falfe cre-
dit, would make fuch a tranfaction void, otherwife not.

Maggor and Wills, 1 Raym. 286. and cafes in the time of King
William the third, 159. From both thefe reports it appears, that
the cafe was fo defeé‘cwely ftated, that the court could form no judg-
ment upon it, but fent it back again for a new trial, and the difum
of Lord Chlcf Juftice Holt is againft the cafe, for which it was
cited ; no notice of the ftatutes of bankrupts was taken in the whole
cafe ; but Holt-takes it up, upon the fraud, and gives it as his opi-
nion, that it was not fraudulent, and it is very clear, that it was not
the diftin@ion betwixt a conditional and abfolute fale which weighed
with him atall. He diftinguithes betwixt a bill of fale to a landlord,
and to any other creditor ; fo that it was his opinion, that it was not
fraudulent in the cafe of a landlord. From all thefe cafes it appears,
that upon the conftruction of the ftatute of the 13th of E/zz. there is
no room to make a diftin€ion betwixt conditional and abfolute fales
of goods, if made to defraud creditors, but a court or jury are left to
confider of this from the circumftances of the cafe.

The legiflature have thought neceflary to defcribe what goods were
a bankrupt’s or not, and for this purpofe the 21ft of 7ac. 1. was
made, and by that a& the 10th fection, which is the preamble to the
11th fetion, though it is printed with the former fection, by miftake,
fays, ¢ And for that it often falls out that many perfons, before they
“ become bankrupts, do convey their goods to other men upon good
“ confideration, yet ftill do keep the fame, and are reputed the own-
“ ers thereof, and difpofe the fame as their own.”

Now merely confidering things in poffefion, the mifchief was, that
thefe perfons, before the alt, made over their goods, and yet were
fuffered to continue in pofleffion, as if the goods were ftill their own;
and this was the thing intended to be remedied, and there is no dif-
tin¢tion made here between abfolute and conditional fales.

Then confider the enacling claufe.

“ Be it enacted, that if at any time hereafter any perfon or perfons
{hall become bankrupt and at fuch time as they fhall {fo become
bankrapt, thall by the confent and permiffion of the true owner and
proprictary have in their pofleflion, order, and difpofition, any
goods or chattels whereof they fhall be reputed owners, and take
-upon them the fale, alteration, or difpofition as owners, that in every
fuch cafe the faid commlﬁiowcxs fhall have power to fell and dif-
pofe the fame, as fully as any other part of the bankrupt’s eftate.”

It i¢ not to be doubted but as the preamble makes no diftin&tion
betwixt abfolute and conditional fales, fo the enacting claufe will take
in the one as well as the other.

The only thing contended for is, whether the mortgagee fhall be
confidered as the #7ue owner, or the mortgagor, and there is no doubt
the conditional vendee is #be 7rue owner or propriefary, and there is
no reafon to make a diftinction between an abfolute and conditional

X x vendee,
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vendee, but by confounding the difference betwixt pawns and mort-
ages.
& There might fome doubt arife, if this was the cafe of 2 pawn, as in
the cafe 3 Rulffrode 17. but it cannot be doubted in the cafe of a
mortgage, for it is an 1mmediate fale to the mortgagee; and though
the mortgagor may buy it again, or redeem by favqur of a court of
equity, yet till then, the vendee is the abfolute proprietor.

On a pawn, the pawn is compleat by a delivery ; but on a condi-
tional or abfolute fale, the fale is compleat by the contral}, and the -
party is intitled to a delivery of the goods as foon as he has paid the
price. Salk. 113. Dyer 20, 203.

If therefore a conditional vendee pays money, and does not infift
upon 2 delivery of the goods, he confides in the credit of the vendor,
and not in any real ar particular fecurity, and ought to come in, under
the commiifion, as much as any other perfon that places a confidence
in the bankrupt, and not in any other fecurity.

. As there is no authority to warrant a diftin€tion betwixt abfolute
and conditional fales, fo there is a cafe that deftroys it.  Srevens v.
Sole in Chanc. Trin. 1736. a trader within the ftatute having poffeffion
of a leafehold eftate, afligned it, and made a bill of fale of three
hoys redeemable. In May 1731. he became a bankrupt, the defend-
ants were the aflignees, and the plaintiff brought a bill to be paid his
principal, &e. or to foreclofe ; and it was admitted that the leafehold
was infufficient to pay the plaintiff, but as to the hoys, it was infifted
that as the bankrupt had continued in poffefion of them, they were
liable to the commiffion.

Lord Talbot decreed upon this admiffion, that there fhould be a
foreclofure as to the leafehold, and that the plaintiff thould be ad-
mitted under the commiffion, for fo much of his debt as the leafehold
would not fatisfy ; and decreed that the money arifing by the fale of
the hoys fhould be applied to the payment of the creditors under
the commiffion.

But it was infifted, that there has been a fubfequent cafe contrary
to this, Bourne, athgnee of Peele v. Dodfon, Dec. 4. 1740. in Chan-
cery. It is {ufficient to fay there was in that cafe no judicial de-
termination.  Lord Chancellor did then confider the inconveniencies
that might arife, if it fhould be held that fhips at fea, of which no
poffelion could be delivered till their return, fhould be fubjet to a
bankruptcy.

There was another cafe before Lord Hardwicke, Ofober 22. 1746.
Brown v. Heathcote, Williams and Wilder, partners, indebted to
Heathcote in 1200 /. affigned their thips to him, and delivered over
the charterparty, invoice, &¢. Williams became a bankrupt, and the
thips came home, and it was contended that as here was no delivery
of the pofiefion, it was within the {tatutes ; but Lord Hardwicke was
of a contrary opinion, as every evidence of ownerthip was delivered
over to the ail'gnee, and all means were ufed to obtain an aGual de-
livery as foon as the fhips came home; and that the ftatute was de-
figned againft thofe only, who had negle&ed fome act to put them-
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felves in poffeffion of the goodsconveyed, and by thatmeans had led
other people into a deceit; that there could be no confint or J7ffint,
as to the pofleflion of {hlps at fea, and fo not within the words of the
act, nor within the reafon of it, which was to hinder perfons from
gaining a falfe credit, for hege the owners had delivered over every
evidence of ownerfhlp, and ceuld not prove by any other means that
they were owners.

I fhould think that the delivering over of the muniments was a
delivery of the fhip, as the delivery of the keys of a Warehoufe isa
delivery of the goods in it.

Now to apply this to the two mortgages.

That of Tomphkins in 1723.

And that of Stevens in 1738.

Thefe mortgages are of a leafe with fixtures and moveable goods;
as to the fixtures, no body can remove them till the mortgage is fatis-
fied, for though a leflee may remaeve fixtures during his term, yet if
he leafes his whole term, he cannot, any more than a leflor durmg
the term, and a fheriff may take them in execution. Salk. 368.
LPoole’s caﬁe

As to the utenfils mof fixed, they will come under the fame confi-
«deration as goods granted without a dehvery of poficflion.

A leafe of an houfe with moveables, is only a gift of the ntenfils
during the term. Spencer’scafe 5 Co. 16 17. 1 And. 4. Dy. 212. 6.

2. As to the fixtures, we need not confider them with regard to
the mortgage in 1738. becaufe they will be exempted by the firft
mortgage ; but as to the utenfils zof fixed, they will ftand in the fame
condition as others.

A partner is poflefled per Mie & per Tout, and therefore no actual
delivery can be made to him ; but the offence againft the ftatute is
permitting one to continue in poffeffion, when he has fold all the
goods to another, who is thereby intitled to the pofleffion of the en-
tirety ; and Stevens permitting Harveft to continue as half owner of
them, is the cafe mentioned in the ffatute.

As to the mortgages of 1-feventh fhare of the bankrupt’s moiety of
the parnerthip ftock, &e. in trade, before I go into the confideration
of this I will confider the cafe of an affignment of a mere chofe i
action.

The fimpleft cafe is of a bond ; fuch chofe in aétion is aflignable in
.equity, and not at common law, The reafon is, becaufe the affignor
«can furnith the aflignee with all the means of reducing it into poflef
fion, for he can let him fue in his name ; why therefore is not the
means of reducing any thing into pofletiion as neceflary, as the deli-
very of the thing itfelf in the other cafe? Suppofe a trader afligns
over a bond, and the affignee permits him to kcep the bond in his
poffeffion, why fhould not that be within the mifchief of the ftatute ?

A bond debt is a chattel, though fome doubt has been made of
this; but the doubt arifes from hence not that they are not chattels,
an thcxr nature, but that they are not grantlble to a common perfon ;
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but if they were granted to the King, they would pafs as chattels.
Bro. Prerogative 40. 3 Inff. §5.

12 Co. 1. Ford and Sheldow’s cafe, the refolution there is, that per-
fonal actions are as well included within the word goods, as goods
in poffle@ion ; therefore if a bond is a chattel, and the aflignment is a
conveyance of it, the: bond being left in the hands of the affignor,
is in his poffeffion, and he may aflign it to a fecond affignee, or may
thew it to any creditor, as an evidence of fo much money owing to
him, and deceive him by it. And as he can have it by no other
means, but by the confent of the #7ue¢ owner in equity, he may thank
himfelf for it. '

In mortgages of lands poffeflion need not be delivered, but the title
deeds muft; and fo thould the deeds and fecurities of chofes in aétion.
It is faid that a debt in trade is a mere chofe in action, and will pafs
by an aflignment even the day before the aflignor becomes a bank-
rupt, as in the cafe of Small and Oudley, 2 Wms. 427. Mr. Juftice
Burnet ftated this cafe and the reafon of the judgment.

An obfervation was made, that this was an affignment of a fhare in
another man’s trade, and not in his own ; and the only reafon of it
might be, that here he could give no pofieflion. And a ftrefs was
laid upon this.

Every man in his own trade is in pofleffion of the chofes in action
that arife from his own goods, and can put another in poffeffion either
by giving him the fecurities, or by admitting him a partner for fuch
a thare. ' And it is no uncommon thing to argue againft aflignees of
a bankrupt from the nature of the goods, in refpet to the chofes in
altion arifing out of them, and alfo in refpe& to the new goods or
profits. And if this kind of argument will prevail againft them, it
ought to prevail in their favour.

Suppofe goods are configned to a factor who fells them, and breaks,
the merchant for the money muft come in as a creditor under the
commiffion ; but if the money is laid out in other goods, thefe goods
will not be fubject to the bankruptcy. 1 Salk. 160. Suppofe, in-
ftead of felling the goods for ready money, he fells for money payable
at a future day, and breaks before the day, if the afiignees receive the
money, it will be for the ufe of the merchant. Or fuppofe that the
fa¢tor had taken notes for the goods, if his afflignees receive the money
upon thefe notes, it will be to the merchant’s ufe. This was deter-
termined in the court of Common Pleas. Salmon and Scett, Hil. 16
G. 2. ‘

By parity of reafon the rule will hold here, that as the fpecifick
goods, by being left in the bankrupt’s poffeflion, would be fubject to
the commiffion, fo muft the profits be in chofes in a&tion, arifing
from thefe goods ; and therefore thefe mortgagees can come in only
as general creditors.

As to the laft point, with regard to the affignment of Harvefl's
whole moiety of the partnerfhip ftock in trade to Potter, in truft for
Stewens the other partner, it will either fall under the confideration
of an affignment to Potter, as a diftin perfon, or of an aflignment
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direltly to Stevens : And the confidering it in either of thefe lights
will not vary the determination of the cafe; for confidered as an af-
fighment to Potter, it is difficult to fuy, why Harvef after he had
conveyed over all his fhare of the partnerfhip trade, thould conti-
nue ftill acting as the owner of it, unlefs it was done to acquire a de-
fufive credit; and cenfidered as an aflignment to Szcvens, his permit-
ting Harvef? to continue in pofefiion with him, will be conftrued as
a fraud againft other perfons. I apprehend that Steverns was the true
owner of this moiety, and has permitted the bankrupt to continue in
pofleffion of it, as if he was the true owner, and that Harveff has ta-
ken upon himfelf the difpofition of this moiety as the owner thereof,
and that this comes within the words, mifchief, and intent of the
ftatute of the 21 Jac. 1. And if it was not to be {o conftrued, what
a door would it open to frauds ?

But it is infifted, that partners in tranfacticns with each other have
the partnerfhip ftock for a fecurity, but not more, or otherwife than
in the cafe of ftrangers, for whether a partner or a ftranger lends mo-
ney to the partnerfhip they are to be firft fatisfied out of the part-
nerthip ftock. 2 Ch. Rep. 117. Com’ Craven & al’ con. Knight &
al 34 Car. 2. 2 Vern. 293, and 7c6. and 3 Will. 18o. which is
as ftrong as any negative cafe can be ; he then ftated the cafe, and
faid there the executor infifted upon a right to retain as executor, but
not as partner.

It may be faid, that it will be laying trade under great reftraint, if
a trader cannot mortgage his goods or ftock without quitting trade:
and to be {ure cafes may occur, in which there may be an inconve-
nience, but the inconveniences on the other fide {trike me more {’crongly

A man ought to quit his trade, when he has no ftock to carry it

on; for if it is once eftablithed, that the friends of a finking man
may fecure themfelves by mortgages, upon every thing that he has,
without running any rifque, commifiions of bankruptcy will be very
ufelefs things.

I muit therefore conclude, that thefe mortgages of goods, Ge.
capable of a delivery, will be liable to the commifion by force of
the ftatute of 21 TFac. 1.

Sir Thomas Parker Lord Chief Baron, made four queftions.

1/}, Whether any mortgage or fale upon condition, is within the
ftatute of the 21 Fac. 1?

2dly, Whether mortgages or fales upon condition of {pecifick chat-
tels, are within the ftatute ?

3dly, Whether mortgages, &e. of particular parts or fhares of trade,
are within the ftatute ?

- 4thly, Whether the mortgage of Harvefl’s moiety to Potter, is with-
in the ftatute ?

He laid the cafes of pawns and hypothecation out of the queftion.

Fraudulent deeds, he faid, might be avoided at common law.

By the 13 Eliz. cip. 5. they are alfo made void, with a provifo
that this does not extend to conveyances made upon good cenfidera-
tion and bond fide.

Yy e
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He cited Twine’s cafe to thew, that the tranfaGtion there was not
bond fide.

He then read the preamble to the claufe, and the enacting claufe of
the 21 Fac. 1.

This claufe, though it does not fpeak of fraud, was intended to
prevent that falfe credit which is the deftrution of trade, and meant
to give a further benefit to the creditors of a bankrupt, than was given
to them by the. 13 Efz. cap. 7.

It extends to conditional as well as abfolute conveyances, or elfe a
bankrupt might mortgage for almoft the whole value. '

The principal difficulty upon this cafe, arifes upon the words of
the ftatute, by the confent and permiffion of the true owner, and it is
infifted that they are only applicable to abfolute, and not to conditi-
onal fales, becaufe a mortgagor having a right to redeem, is confi-
dered as the true owner.

But the words are put in oppofition to the falfe and pretended
ownerfhip, the bankrupt appearing to have the true ownerthip of the
goods by zhe poffeffion, and if a contrary conftruCtion was to take
place, it would be fatal, '

This was determined in Stevens V. Soale, the sth of Fuly 1736.

The fecond queltion is; Whether mortgages (or fales upon condi-
tion) of fpecifick chattels, are within this claufe?

It is allowed to be out of the queftion, that the ftock mortgaged
underwent changes, for there is no doubt, but the produce is fub-
ject to the mortgage of the ftock itfelf.

1/, It may be a queftion, Whether the bankrupt’s goods only, or
the goods of other perfons left with him for fafe cuftody, or fale,
are within this claufe?

2dly, Whether any, and which of the goods are within this
claufe ?

The enalling claufe fpeaks of any goods, the preamble fpeaks
only of the bankrupt’s own goods.

It is laid down 1 /0. 163. Palmer 485. on the conftrution of the
ftatute of the 13 E/iz. That the preamble fhall not refirain the
enacling claufe.

But I take it to be agreed, that if the not reftraining the genera-"
lity of the enalting claufe will be attended with an inconvenience,
the preamble fhall reftrain it: And this is the cafe here, for otherwife
merchants could not correfpond or carry on their bufinefs without
great danger, and great difficulty.

The cafe of L’ Apofire v. Le Plaifirier, 2 Will. 318. was rightly
determined, I have my account of it from a fhort note of Sir Edward
Northey’s. '

So in the cafe of Godfrey v. Furzo, 3 Will. 185. where Lord King
took this difference; when a merchant abroad, configns to B. a mer-
chant in London for the ufe of B. and draws on B. for the goods,
though the money is not paid, the property vefts, and they are the
goods of B. the merchant here, and liable to his debts; but where
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goods are configned to a fattor, as a fervant, no property vefts in him,
nor will the goods be liable to his bankruptcy.

Ex parte Marfb, 1t of Augult 1744. a bankrupt received 600 /4
in money, goods, and pieces of plate, the property of his wife, and
by deed before marriage, agreed that the fame thould be fecured to
truftees, for her feparate ufe, as if the was a widow, and he gave a
bond and warrant of attorney to confefs judgment, and conveyed
the plate to truftees in truft for the benefit of the children by the
former hufband, and the wife appointed it by her will accordingly.

It was ordered, that the children the petitioners fhould be admit-
ted to come in under the commiffion for the 600/, and that the plate
in the cuftody of the bankrupt thould be delivered to them; for that
the money, having no ear-mark, could not be followed, but the
plate might.

in Copeman v. Gallant, 1 Will. 314. I muft own that Lord Chan-
cellor Cowper exploded the notion of the preamble’s governing the
enalting claufe, and went upon another reafon, which was, that the
aflignment was with an honeft intent, and to pay the debts ‘of the af-
fignor. I have great honour for lord Cowper, but though I approve
of the decree ; I cannot fubfcribe to the reafons of it;; for notwith-
ftanding an honeft intent will intitle a perfon to all due regard, yet
an honett intent cannot take a cafe out of the claufe of the ftatute,

Suppofe a perfon acted by commiffion only, could there be any
pretence to fay, that perfons who advance their money, do advance
1t upon the credit of Abzs ftock, for to him the credit is given? So
where a perfon acts partly upon his own ftock, and partly as a
fattor.

2dly, Whether any, and which of the goods mentioned are within
the claufe ; and whether any, and what pofieffion is required to be
delivered.

The goods are, utenfils, hops, malt, fixtures to the freehold, and
ftock in trade.

As to the fixtures, they are like trees, Hob. p. 173. Lord Chief
Juftice Hobart fays, that by the grant of the trees, by a tenant in fee

fimple, they are abfolutely pafled away from the grantor and his

heirs, and vefted in the grantee, and go to his executors and admini-
ftrators, being, in the underftanding of the law, divided, as chattels
from the freehold, and the grantee hath power incident to, and im-
plied from the grant, to fell them when he will, without any other
licence.

Owen 49. An action is maintainable there, for the trees were re-
united to the land by the purchafe of the inheritance.

To apply this, the fixtures had been feveral times mortgaged di-
ftinctly from the freehold, but were all revefted and reunited after
that, and there was no occaﬁon to deliver them, but they would
well pafs by the mortgage of the frechold to the Tombinss.

I admit the cafe in Salk. 368. Poole’s cafe, where it is laid down
that thefe things may be taken in execution, but I think a diftin@tion
is to be made, for here they could not be remeved 2y Harveft, or

taken

!
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taken in execution, by reafon of the mortgagee’s intereft.  And there-

fore I think the coppers and fixtures are liable to the Tomphins's
mortgage.

With regard to the utenfils, &c. not fixt.

Where goods mortgaged are capable of an attual delivery, there
ought to be an a&ual delivery ; but if they cannot be celivered at the
time of the contra&, it will be fufficient, if the mortgagee has the
documents and muniments delivered to him in order to reduce them
into pofleffion. A o

The delivery of a key, is the delivery of the pofleffion, according
to the Civil law. Dig. 41. ¢. 1. L 9. p. §. Vide Domat. And the
cafe of Brown v. Heathcote, mentioned by Mr. Juftice Burnet, turns
wpon this principle. .

It is objeCted, that the undivided fhare of the ftock, &r. in trade,
will not admit of a feparate property, and feparate pofleffion, and
therefore that the poffeflion of the mortgagor is the pofleflion of the
mortgagee.

It is true that partners have a joint ftock, but their poffeffion is
feveral, and the intereft is to fome purpofes feveral; as if a theriff

{eizes a joint ftock for a {eparate debt, he cannot fell the whole.

2 Mod. 279. 1 Show. 173.  Salk. 392. Heydon v. Heydon.

I will now confider the cafes cited for the defendants. 1 Raym,
286. Maggot v. Mills, The claufe of the flatute of the 21 Fac. 1.
was not confidered in this cafe, and one would imagine from Lord
Chief Juftice Hoit’s expreflion, that if the fale there had been made
to -any other perfon than the landlord, it would have been frau-
dulent ?

" 1 Raym. 724. Cole and Dawies, this cafe admits of the fame obfer-
vation as the other, and I have fome doubt, whether it was not

. compounded with a truft. And befides, the cafe was not within

the 21 Fac. 1. becaufe the fale was by the fheriff, and not by the
party, fo that he did not take upon him the fale, and difpofition
as owner.

Small v. Qudley, 2 Will. 427. 1In this cafe the Mafter of the
Rolls diftinguithed betwixt a man’s own trade and the trade of ano-
ther perfon, and the reafon of that was, becaufe the bankrupt was
not in pofleffion, and could not deliver the goods, and unlefs they
could pafs by aflignment, they could not pafs at all.

Bucknal v. Royfton, Pr. cb, 285. Was a bill of {ule of the produce
of a cargo going to fea, and it depended folely on the law of mer-
chants, for there was no bankruptcy in that cafe, and Lord Cowper
fays, that in the cafe of a bankrupt, fuch keeping pofleflion after a
fale, will make the fale void againft creditors, fo that this is an au-
thority rather againft the defendants, than for them.

In the prefent cafe, the pofleflion of the goods was not delivered,
though capable of delivery, and the bankrupt had the evidence of
the partnerthip in his hands, and a&ed as owner, and the mortgage
was a fecret to every body but the parties; fo that all the circum-
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ftances menfionad in the a& concur to bring this cafe within it, and
«confequently I think thefe are things liable to the bankruptcy.

The third queftion is, Whether fules or mortgages, on condition,
of particular parts or fhares of trade, and the produce of trade are
swithin this claufe.

I fhall confine myf:if here to things in aﬁzon as fuch mortgages are
dike fo much of the balance mortgaced

- It is objected that this claufe does -not extend to things in aéhon
bf*caufc it fpeaks only of things in the pofleffion of the bankrupt at
the time of the mortgage.

But chattels comprehend things in altion. Skde’s café, 4 Co.95. a.
Things in action are goeds and chattels in a perfon attainted. Lz,
Rep. 86. 12 Co. 1.

If goods and chattels will comprehend #hings in atlion, in the con-
ftruction of any act of parliament, they ought much ‘more to do {o in
this, for otherwife a trader might cheat his creditors by affigning over
fuch things; and this is inforced by the firft claufe of the act, where
it is provided, that.every thing fhall be conftrued moft beneficially for
the creditors.

It is further objeced, that things in acion are not affignable but in
equity, and do-not admit of a delivery. ‘

If a bond is affigned, the bond muft be delivered, and notice muft
be given to the debtor ; but in affignments of book debts, notice alone
is fufficient, becaufe there can be no delivery; and fuch alls are
equal to a delivery of goods which are capable of delivery.

Domat. L 1. t. 2. [. 2. par. . fays, Things incorporeal, fuch as
.debts, cannot properly be delivered. This is to thew the nature of
aflignments of debts by notice to the debtor.

This claufe therefore extends to things in afiion, and all has not
been done that might have been done by the aflignee to veft the right
~of them in himfelf, and to take away from the bankrupt the power
and difpofition of them, for no notice has been given to the debtors.

"The fourth quettion is, Whether the mortgage of #illiam Harvefl’s
moiety of the partnerfhip ftock and trade be within this claufe? And
this is the moft difficult queftion.

It is-objedted that though Potser did not wke poffeflion, vet he was
merely a nominee for Stcvens, and that Stevens being partner before,
was in pofleflion as partner per Mie ef per Tout.

But the queftion ftill remains, Whether when Stevers became in-
titled to the whole ftock, he fhould not have taken the fole poffeffion
exclufive of Harveft, in order to take the mortgage out of the ftatute?
And I think he ought to have taken poflefion of the whole.

For according to the fact in this cafe, Harveff at the time of his
bankruptcy continued, and appeared to be, in pofieffion of one moiety
of the partnerfhxp ﬁock Ge. by the confent of Stevens.

But it is faid that the law will conftrue Stevens to be in poffeflion,
according to his right.

Z z There
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There is no reafon for fuch a conftru&ion, as Stevens {uffered Har+
2¢f? to continue to act inconfiftently with his right.

Another difficulty is, that the partnerfhip ftock is in the firft place
liable to the partnerfhip account, according to the authority of the
cafe of Pyke verf. Crofts, 3 Wms. 180. and that this is no more than
applying the partnerfhip fund, which was to pay the partner(hip cre-
ditors, to the ufe of a partner who has made them a fatisfattion an~
other way ; as where one of the partners is charged with more than he
ought to be, equity gives him a lien on the partnerthip ftock to reim-
burfe himfelf. -

But this is not applicable to the prefent cafe, becaufe Harveff did
not borrow any of the partnerfhip money, or imbezil any of the
pa:fner[hip effes; nor was the tranfaction a partnerfhip tranfaGtion,
or the money lent upon the partnerthip account. And this principle
of equity has never been extended to private loans, but it has always

been confined to partnerfhip tranfactions, and I think it proper it
fhould be fo confined.

Lord Chief fuftice Lee : 1 agree with Mr. Juftice Burnet, that thefe
fecurities are to be confidered as mortgages, and I fhall confider them
in that light.

At common law it was left to the jury to confider, whether con«
veyances of this fort were frandulent againft creditors or not,

This cafe muft be determined upon the ftatute of the 211t of Fames
the 1ft. “The 11th of Eliz. is only declaratory of the common law,
and as al] the cafes upon that ftatute have been fully anfwered by *he
‘Chief Baron and Mr. Juftice Burnet, 1 fhall fay nothing more upon
thefe cafes; or upon that ftatute, but thall confine myfelf to the 211t
of Fac. 1. becaufe I think that there the line is drawn, and the cersz

_fines are to be found there.

The queftion will be,

1ft, Whether the mortgagee is not the true owner to whom there
{hould have been a delivery ? ,

2dly, Whether the debts and chofes in a&ion thould not have been
delivered as fur as they were capable of delivery ?

3dly, Whether Szcvons has had fuch a poffeffion, as will exempt him
from being confidered as an owner, by whofe confent the bankrunt
has had goods and chattels in his poficffion, and taken upon him
the difpofition thereof ?

By goods and chattels T mean fuch as were fixed to the freehold,
and might be fevered when the mortgage wus {atisfied.

- The general preamble to this flatute {ays, that feveral defeéts had
been found in the former ftatute, and that one of them was in the
power given to the commiiioners. for the difcovery and diftributirg
of the bankrupt’s eftate. The particular preamble to this claufe re-
cites, ‘“ That perfons before they become bankrupts do convey their
““ goods to other men upon good confideration, yet ftill do keep the
 fame, and are reputed £he cwners thereof, and difpofe the fame as
¢ their own,”

The
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The claufe now in queftion is the provifion againft this mifchief,
and every word is to be confidered ; this cafe 1s within the preamble,
for the bankrupt has conveyed the goods to the mortgagee; and as this
falls within the words of the preamble, there is no occafion to give
any opinion whether the preamble is to reftrain the enacing claufe or
not. By the 13 Ekz. cap. 5. there was an exprefs provifo, that it
was not to extend to conveyances bond fide ; and this was the difficulty
for the commifiioners to difcover.

I apprehend that the direCtion there given, that 1f any perfon fhal
become a bankrupt, and have in his pofleflion goods, &Fe. was to
remedy the inconvenience that arofe in injuries upon the former fta?
tute, whether the fale was bond fide or not, by making the reputed
ownerfhip of the bankrupt, the real ownerfhip in him for the benefit
.of his creditors, becaufe if the true owner {ufters the bankrupt to be-
.come the reputed owner, he deprives himfelf of the benefit of his
conveyance, and the bankrupt having gained a credit by his means,
and hurt his other creditors, he fhall be in no better condition than
they are. o

Is the mortgagee then the true owner ?

The 21 Fac. 1. fec. 13. defcribes the mortgage in thefe words :
“ Ifany perfon that becomes a bankrupt fhall convey or aflure, &e.
“ any lands, tenements, hereditaments, goods, chattels, or other
¢ eftate, unto any perfon upon condition or power of redemption at
“ a day to come, by payment of money or otherwife.”

This is the defcription that the ftatute has made of a mortgage,
not only of land, but of goods upon condition.  Co. Lit. 210. 2. If
a man makes a feoffment in fee, upon condition that the feoffee fhall
pay the feoffor, his heirs or aﬁigns 20/, at fuch a day, and before the
day the feoffor makes his execators and dies, the feoffee may pay the
fame either to the heir or the executors, for the executors are his
aflignees in law to this intent.

But if a man make a feoffment in fee upon condition that if the
feoftor pay to the feoffee, his heirs or aﬁ’wns 20/. before fuch a feaft,
and before the feaft the uof"oe maketh lns executors and dieth, the
feoffor ought to pay the money to the heir and not to the executors;
tor the executors in this cafe are no affignees in law, aid the reafon of
this difference is given in the book, that the feoffor hath bu:a bare
condition, and no eftate in the land which he can affign over ; but in
the other cafe the feoffee hath an eftate in thiz land that he may
wliign over, which is in other words faying, that the mortgagee is
the owner, and hus the intereft in him; and 2 Cro. 244. cited by
Mr. Juftice Burnet, us to the difference between a pawn and a mort-
gage, goes to the fame matter.

The difference taken betwixt conditional and abfolute {ales, and the
cates thereon, have bezen obferved upen already. I fhall only mention
one of them. Stere and Graflon, 2 Bulil, 206, That cafe was o
condition upon a future Confider‘:lon The words of Lord Cuir
which are relied upon are, that the pofleffion of the mortgager was

not
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not Fraudulent, ‘but 4f it had been an abfolute conveyance, it would
“have been fraudulent.

I look upon this cafe to have been determined intirely upon the
fratute of 13 Eliz.-cap. 5. and the .common Jaw, the plan of which
{tatate differs from that of the 21 Fac. 1. It is againft fraudulent
-conveyances, with a peovifo in favour of conveyamces bond fide,
avhereas the act of:the 21 Fac. 1. fuppofes a fair conveyaace, but de-
prives the party of any preference, becaufe he does not give proper
notice of his conveyance, and it feems to me that the cafes upon
this flatute are more like the cafes that may happen upon the regif-
tring adls, ‘where a perfon does not regifter, and fo lofes the priority
-of the fecurity: So here the donee is not to fuffer the denor to continue
in {uch a poflefiion, asis prefcribed againft by the act.  And though the
cafe cited is not material te the point in queftion, yet I think nothing
.of what was faid in that cafe, eftablithes a difference betwixt a condi-
tional and abfolute fale, yet it is material, that a mortgagor who con-
tinues in poffeflion, is before the condition broken tenant at will to
the mortgagee, which fhews that the mortgagee muft be confidered
as the true owner of the land.

As to the other cafes cited to eftablith this difference betwixt con-
ditional and abfolute fales, I fhall not go over them again, becaufe
‘they have been fully anfwered.

Stevens v. Sole, 5th Fuly 1736. is a cafe in point on a mortgage
of a perfonal thing, and lord Cowper’s faying in the other .cafe is an
authority upon this queftion, though upon another point ; for he fays
in Bucknall and Royflon, Pr.ch. 287. 'That “ fuch a keeping pof-
‘¢ feflion after a fale as is defcribed by the 21 Fac. 1. which 1s a pof-
¢ feflion with the liberty of the difpofing the goods as his own,
“ would make the bankrupt’s fale void agamnft his creditors by the
<« ftatute: This cafe therefore muft be confidered as an authority to
¢ the fame purpofe with that determined by lerd Za/fot, and both
¢ determine the queftion with regard to fpecifick goods.

I am of opinion, it will be the fame as to the fhares of the
partnerfhip ftock, partly in pofleffion, and partly in action, and as to
all chofes in action, as debts capable of being a Tigned in a court of
equity, fome books indeed as Swynb. p. 498. edition the 6th, feem
to countenance an opinion that goods do not include bonds, &¢. For
notwithftanding he fays, that by goeds the civil law underftands not only
things in pofleffion, but alfo things for which a lawful action may be
had; yet in the fame page he lays it down, that by the laws of this
realm, the word gooeds is otherwife underftood, and never includes
things which are of the nature of frechold, nar things in action, as a debt
upon a promife, or obligation, {o Calye’s cafe, 8 Co. 32. carries fome
appearance of the like opinion, where it is faid, That an innkeeper
is «nfwerable for the lofs of a bond, being obliged to keep the goods
and chattels of his gueft, for though it is there faid, that goods and
chattels do not properly comprehend charters and evidences concern-
ing a frechold, or inkeritance, or obligations, or other deeds or fpe-
cialties heing things in action, and yet, in this cafe, the writ againft

4 an
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an hoftler or innkeeper is expounded to extend to them : I apprehend
that thefe opinions were grounded upon the notion, that chofes in
action did not pafs even by ftatute, any more than they were grant-
able by a bargain and fale, &c. but there are fo many authorities to
contradict them, that I take that point to be fettled.

A corporation cannot take a recognizance or obligation in their
publick capacity, becaufe they cannot take a chattel. Catalla com-
prehends a right of action, and is the only word in the ftatute to
give this right. 12 Co. p. 1. b. Ford and Sheldon’s cafe. 'This point
was in queftion, Whether chofes in ation come under the word
goods, and it is there faid, that perfonal actions are as well included
within this word goods, in an a¢t of parliament, as goods in poffeffion.

If goods and chattels in the ftatute, includes chofes in action, all
things arifing from the fale of the joint ftock, are fubje& to the af-
fignees, as they follow the nature of the goods themfelves, and Mr.
Juftice Burnet has cited cafes to thew that they are fo, where the
thing can be difcovered.

Swynb. 506. 6th edition, is upon the fame foundation: If a man
devifes his moveable goods to B. and his immoveable to C. upon a
queftion how the debts fhall goz he fays, thofe debts which did
arife by occafion of the things moveable, and for recovery whereof
there lies an a&ion perfonal, belong to that perfon to whom the
teftator did bequeath his moveable goods; which thews that the pro-
duce of the goods were of the fame nature with the goods them-
felves.

As to Stevens's mortgage, it being made to Potter in truft for Ste-
vens, 1t is to be confidered as a mortgage to Stevens, and as to the
objeé’uon that Stevens being in poflethion, wanted no new pofeffion
to be delivered, the anfwer has been given, That Harveft had the pof-
feflion with the confent of the true owner, which he ought not to
have had.

Croft v. Pyke, 3 Will. 180. is the cafe that was called a negative
one.

Though this has been no where determined ; yet one may ufe a
citation from a Civil law book, not as an authority vpon which a
}udgment is to be founded, as it has not been received here, but as
the opinion of learned men, and for this faying he cited B/acléarcugb
and Dazs from a manufcrlpt note, where Lord Chief Juftice Holt
advances the fame thing., I fhall therefore mention Demat. hb. fo.
155. where he fays, debrs owing by the partnerthip and their other
charges, are to be born out of the common ftock, otherwife as to
the money borrowed by a partner which has not been applied. to the
common ftock.

I mention this to prove that the partnerthip ftock is no further
fubject to debts from one partner to another, than as the money has
been applied to the partnerfhip trade.

Upon the whole, the ftatute is the rule to be followed in this
cafe, the intent of it was to prevent bankrupts from acquiring a falfe
Cl'Cdll’ and to p.nifh acceflories by the lofs of the priority of their

Aaa debts ;
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debts; whether this was a wife provifion or not, is'not for us now to

determine, it :muft be followed as long as the a@ continues in
force.

~

Lord Hardwicke -Chancellor : This is a queftion of great confe=
quence, I will endeavour to reduce the grounds'I go upon to {fome
general heads.

12, Whether any mortgage or conditional difpofition or conveyance
of any goods and chattels is within the 21 Jac. 1. ¢. 19. /. 10, 11.

2dly, If any is, Whether the prefent mortgages, and which of them

are fo?

3dly, Whether the mortgagee of the moiety of the partnerfhip’s
ftock, &e. is within the a&?

1/}, Whether any mortgages, or conditional conveyances of gcods,
are within the act?

Under this general queftion, I fhall not enter into a particular dif-
quifition of the two points made at the bar.

1/%, If the ena@ing claufe extends to all goods in the cuftody of
the bankrupt, whether his-own originally or not, or whether it is te
be reftrained by the preamble, to goods only, that were originally
the bankrupt’s.

Or, 2dly, Whether chofes in a&ion are within the claufe?

For as to the firft, the Chief Baron has entred fo far into the con-
{tru&ion of it, as not to leave any room for doubt: however let the
conftruction be what it will, the prefent cafe, as to this peint, is

" within the a&, becaufe it is not difputed but that all the goods here

i]p queftion, were originally the bankrupt’s, and were mortgaged by
im,

But ftill in this refpec I fhall not fcruple to declare that I am
ftrongly inclined to be of opinion with Lord Chief Juftice Ho/#, and
my Lord Chief Baron, that this claufe is to be reftrained by the pre-
amble, and differ from Lord Cowper in the cafe of Copeman v. Gal-
lant, 1 Will. 314.

As to the other point, it has been fully cleared up, that chofes in
attion are properly within the defcription of goods and chattels in this
claufe.

But.I will add one argument: It is that the conftru@ion which has
been put upon this claufe is fupported by the next immediate pre-
cedent claufe in the a&, it relates to bankrupts, who by fraud muke
themfelves accomptants to the King to defeat their creditors, where
there is a power given to the commiffioners, to difpofe of all lands,
tenements, hereditaments, goods, chattles, and debts of the bank-
rupt {o extended, to and for the ufe of the creditors, and yet when it
comes to'the provifion, it refts intirely upon the words lands, tenements,
goods and . chattels, and was defigned to comprehend all kind -of
perfonal property, whether in pofleflion or aion only.
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In 12 Co. Ford and Sheldow’s cafe, it 1s laid down, that in an a&
of parliament the words goods and chattels take in chofes in action,
and the contrary opinion feems to have arifen upon queflions on
-grants, and bargains and fales, by which they could not pafs, but an
a¢t of parliament which may pafs any thing, will take in the whole.

The aim of the legifiature in all ftatutes concerning bankrupts
‘was, that the creditors fhould have an equal proportion of the bank-
rupts cffe@s as far as poflible.

And it was intended that this a& fhould be confirued beneficially
for the general creditors, and it is fo declared in an unufual manner
4n the firft claufe of the act.

The general view of the provificn now under confideration, Was to The general
‘prevent traders from gaining a delufive credit from a falfe appearance erw,;’f the
of their circumftances, to the mifleading and deceit of thofe who [ v ™"
‘thould trade with them, and the legiflature thought they had done to prevent
this by fubjecting all things remaining in the poflefficn of the bank- ”:i‘:;;i f;%“e‘
Tupt, to the creditors under the commiffion, becaufe where the ven- ]guﬁve wredi,
-dee leaves the goods bought in the pofleflion of the bankrupt, he con- from afalfe
fides as much in the general credit-of the bankrupt, as that creditor JFP00e
who has taken only a bond or note. frances.

In fuch cafes, the bankrupt had it in his power to fell all the goods
‘the next hour, and the vendee or affignee could not claim them from
‘the buyer, but could only have a perfonal remedy againft the bank-
rupt.

All this holds as well in the cafe of conditional, as of dbfolute The ftatute of
fales, and if the -court thould make a different determination, it ihex“ g{r o
would be contrary to the cafe of Stewvens v. Sole, determined by o c?ahdi:iongi
Lord Talbot, and to Buckland v. Royflor, by Lord Cowper, and to the py well as 2b-
implied opinion of the lat in Copeman v. Gallant. , olue feles.

I chufe to forbear obferving upon the words of the claufe, be-
caufe that has been done already.

The legiflature has explained it’s fenfe by putting the words srue
owner, in oppofition to the reputed owner,

The 2d queftion is, Whether any, and which of the mortgages
are within the ftatute ?

According to the authority of the cafes which have been .men- A Thare of tic
tioned the mortgages of the 10th Dec. 1737. and of the 6th and 7th parmermip -
of Sept. 1738. and fo much of the aflignment to Szewens, as relates to trade, &e.
the utenfils not fixt to the -freehold, and alfo the mortgage of the mongaged to

a partner,muft

6th-of March 1738. are within the ftatute, and made void by it. be delivered,

' . or it is a de-
lufive credit, and falls within the flatute of the 21 Fac. 1.¢, 19..

If it was to be laid down, that a thare of the partnerfhip trade, &,
mortgaged to a partner, is,'not n@eﬁxry to be delivered, it would
let in all the inconveniencies which were to be prevented by this
ftatute.

As
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;fo‘; P Asto chofes in a&ion, equity ought to follow the Taw ; if it does
21 e, 1. 1oL, infinite mifchief would follow. It is eafy to turn a legal into an
¢. 19. fee. 11, equitable intereft, and if parliamentary provifions as to a legal intereft
pith refpell o were not to be followed as to equitable interefts, it would defeat the
otk be fol. - act.  Thus upon the popith adts, tho’ penal, the confiderations and
lowed asto  rules are the fame in equity as at law.
:(g:it-ab(l/; ..., It was faid, that the mortgages to Porter for the benefit of Stevers,
acion there- Muft be confidered as a mortgage to Stevens, and it may be generally
fore withinthe rjght to confider it fo ; though yet as a judge in equity, I am inclined
eenl8 1 to carry it farther than the judges at common law have done; for what-
areincludedin ever intereft pafled of the perfonal things, pafled in law to Potter;
thewords o4 if the cafe had been at common law, a court of law would not have
goods and chat- . :
Gels, taken any notice of the truft for Stevens, and then by the ftatute this
affignment had been void at law againft zbe commiffioners, and a court
of equity would never fet it up here.

And therefore I make a difference betwixt fuch things as being af-
fignable only in equity, gave no title to Poster at law ; for as to thefe
the mortgage is to be confidered as being made diretly to Szevens,
but as to thofe things, in which an intereft pafled at common law to
Potter, 1 think Potter is to be confidered as having the legal pro-
perty.

How fur prt-* As to the queftion, whether partnerthip ftock is to be firft liable
S habie to the to the debts of the partners, it was never carried further than to debts
debes of part- contracted relative to the partnerthip, either after the bankruptcy, or

ners in the firft death of one of the parties.
place.

Where one Where a partner lends money to another generally, and it is not
ﬁ;;’:}" l;“g; entered in the partnerthip books, it is faid he gains a fpecifick lien
other partner Upon the fhare of the borrower, and fhall be preferred to feparate
ﬁe{;@;zlt’);’:"d creditors ; but I find no foundation for this, after a bankruptcy, nor
wered in the  after the death of a partner, where his effects have become {ubject to
partnerhip  the rule of diftributing affets. 'What equity there may be between
books, he does partners themfelves, on fettling an account, is another thing.

not gain a {pe- SRR o . . .
cific enupon  Grofts verf. Fyke 3 Wins. 150. is as ftrong a negative cafe to this
taehareof the purpofe as can be; all that was contended for there, being that he
POTIOWEr: might retain as executor.

If it fhould be determined that one partn