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& Eharles-Hirrifon oné of the ‘mortgagees is xibt:arpaux}y;' But
 this. court is of opiniony that as the-faid Auguftine fuffered the'
“ faid Herbert to retain:the pofleflion of the flaves, and othed
¢ eftate, on which the' appelleés execution was leVied; afterihe
¢ falés in October and- Noveimber, for which-bills of fale€ were
& made, (as feférred to in the dnfwer of the appellafit, andfiled.
« among the exhibits: i this. caufe,) releafing the equity -of
& redémptiony and £nyeying the ablolute property in the-eftate;
“’thereby conveyed and confirmed; to the faid Auguftine; which
¢« bills of fale. were; not recorded until the. r4th’of. April 17855
% that-théy Were fraudilent and void a§ to ehié’ dppellée; and
.neither the faid fales; nor the ptior morfgage which' had cealed
¢ to opetate; did protec¥ the eftate; . (then fufficientto fatisfy hig
¢ demand) . front- his- execution; and that thete'i$ no error b
_‘.‘ ithe-decree for the payment. of the: appelled’s debt and cofts: -
‘Décied iffirmed:

TARPLEYS Adniniftrdicr
againft -
DOBYNS:
NHIS. was # fuiit in Equity; inflitiited in the County Eoiirf
# & . f Riclinfondy-by the prefent appellant. “Fhebill charges;
* that thére weré various fpecié dealingsy berween the. iteftate
- of thie plaintiff; and the defeéndant - and that upon arfetcdlement
-made: in 177§;_there being 4 balance fourrd due ffom the defenz
. dant; he executed's bond for £.§4 currént fnoney, theamount theres,
. 6f. “Fhatthis wis tindérftood by thé-parties; tobe afpecit debt, and: -
as a proof; that fiich was themeaning of theiparties; the'defendant,!’
.. afterwards paid £6: 10; infpecie; and ftill-dcknowledged hims
felf fitfthér.indebtéd to the plaintift’s inteftate; which could not:
have beeri' the' caféy -if the deby, had ’béen- fubjed¥ to' the legal -
. fcilé of depiecidtiony which:in i774; was Yo for.i., Thatthe!
. plaintiff; inftitited 4 fuit at law;; againt the défendant; and not'
fufpefing that th¢ defendant woild Attempt 16 ¢ontendy *that
the debt fhould be foaledy hewas. unprepared fo prove the ‘de::
fendant’s declardtions; ténding to fliew, that hé confidered itas
a.fpecie debt.=In conféquence whéreof, the jury reduced thg
debty to'a fmaller fumy- than-the defendant-had a&ually pzidf_
/] . .an
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and found a verdi& againft the plaintiff. The bill prays, that

* the defendant may be decrced to pay the [545 in fpecie with

intereft, after deducting the above payments.

"+ To this bill, thedefendant demurred for want of equity,
"The demurrer being fuftained in the County Court, as alfo in
the High Court of Chancery. where it was carried by appeal,

- the plaintiff below appealed to this court. '

. The caufe, being argued here by Mr. Campbell for the.ap-
pellant; : . :

The PRESIDENT delivered the opinion of the court.

We feel no difficulty in declaring,” that both decrees are
right. Although-the appellant might have reforted to a Court
of Equity in.the firft inftance, ifhis cafe would bear it, it ‘is
now too late, after having made his eletion, to take a trial at
Jaw. As to the furprife, which is made the prefext for thisap-
plication to a Court of Equity, it ought not to benefit the ap-
pellant in the prefent cafe; fince, when he difcovered a difpofi-
tion in the appellee, to avail himfelf of his legal advantage at
the trial, he might have fuffered a nonfuit. .
- Decree affismed.

-

ANDERSON  againft - BERNARD.

PF\HIS was an alltion of trefpafs, brought in the Diftrick
o Court of Prince Edward, by the appellant, againft the
appellee, for taking a faddle. from his pofleflion. Plea, not
guilty. - The defendant at the trial offered in evidence to the
jury, a record of his qualification as a deputy fheriff, and alfo
a witnefs to prove, that the defendant, as deputy fherift, had
feized the faddle in the declaration mentioned; to fatisfy certain
fees due in 1781, to the clerk of the General Court. - The acs
.. count of the fées due, and ftated in the record to haye been pro.
duced in evidence, is headed thus, ¢ Dr. Thomas Anderfon,
to Adam'Craig, deputy clerk, General Court.” To this evi«
dence the plaintiff filed a bill of exceptions. Verdiét and judg-
ment for the defendant, from which the plaintiff appealed.
Ronowp for the appellant, contended, that the deputy clerk,
was not entitled by law to demand fees from fuitors, and there-
Tore,’ the account offered in evidence, could not juftify the fheriff
in levying the diftrefs. ~ That thefe fummary modes of enforc-
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