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Witriam YaTes and Sarah his wife, plaintiffs
and " - . o
ABRAHAM 8aLLE, Bernard Markham, Ed-
ward Mofe]cy, Benjamin Harris, and Wil-
liam Wager Harris, defeirdents,

ENJAMIN HARRIS, father of the plains -

) tiff Sarah, of five other daughters, and of
. thedefendents Benjamin Harris and William Wa-
ger Harris, feifed of valuable lands, poffefled of a
number, between fifty and fixty, of flaves, and
intitl_{ to credits, amounting to about ene thou-
fand pounds, by his teftament, in april, of the
year one thoufand feven hundred and ieventy fix—
after devifing and bequeathing part of his eftate
to his wife, to be holden during her life, in fa«
tisfaction of her dower; after devifing and be-
queathing to His fons his moft profitable lands,
and his flaves and perfonal eftate, except the
parts thereof given to his wife and daughters;
and after bequeathing to his daughters Mary Spen-
cer and Hinfon Wager Mofeley, who is fuppofa
ed to be the wife of the defendent Edward Mofe-
ley, each, one hundred pounds, current money,
to be raifed out of the profits of his eftate, and
four young negroes, and to Mary Spencer-a bed
and furniture, or ten pounds, current money,—
bequeathed to his daughters, Phocbe, Edith, the
plaintiff Sarah, and Nancy Hinfon Wager, each,
one hundred pounds, current money, to be paid

within
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within twelve months after they fhould refpec-
tively attain their ages of cighteen years, or marry,
alfo two hundred pounds more, of like money,
when they could be conveniently raifed from the
profits of his eftate, to be paid at the difcretion
of his executors, alfo four young negroes, and a
bed and furniture, or ten pounds; declared his
will to be, that his fon Benjamin pay to his fon
- William Wager three hundred pounds, current
money, in regard the eftate given to the former
was more valuable than that given to the latter;
devifed three lots of land in Manchefter to his
fons, and ten thoufand acres of land in Tran-
fylvania to his eight children; directed all. his ef-
tate to be kept together for paying off the money
legacies, for maintenance of his family, and for
education ef his children, until his fon Benja-
min, or, in cafe of his death, until his other fon
fhould attain the age of twenty one years; and
appointed the defendents Abraham Salle, Edward
Mofeley, and Bernard Markham, with Samuel
Nivins, of whom the laft is fuppofed to be dead,
becaufe, after proving the teftament, nothing
more appeareth to have been done by him, exe-
cutors.

Before depretiation was perceptible the tefta-
tor died; for, in feptember, 1776, a certificate
for obtaining the probate of his teftament was
granted.

A few months afterwards, the plaintiff Sarah
chofe
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chofe the defendent Abraham Sall€ her guardian,

and, in auguft 1777, attained the age of cighteen
years. |

The defendents Edward Mofeley and Bernard
Markam voluntarily tendered to the guardian of
the plaintiff Sarah, on the 12 day of feptember,
1778, one hundred pounds, and on the 31 day
‘of Auguft, 1779, two hundred pounds more,
both in depretiated paper money, and required
him to receive them in difcharge of the money
legacies to his ward. the defendent Edward
Mofeley propofed to tender Nancy Harris’s lega-
cy to her guardian Thomas Harris, who refufed
to recejve it in paper money; and it was after-
wards paid in {pecie,

The guardian of the plaintiff Sarah was un-
willing to receive the paper money, and withed
to have declined it, but thought himfelf com-
pslled, by the laws of the country, to take it,
when payment was offered; and received it ac-
cordingly. fo foon as the money was paid te
him, he lent out two hundred pounds upon in-
tereft, and was compelled, as he fays, to receive
them again, much againft his inclination, and
could not lend out the money afterwards. he
offered the whole three hundred pounds to the
piantiff Sarah, when fhe attained full age, which
fhe refufed to accept. and then he funded the
paper money.

No




[ 4 ]

No other legatary, befides the plaintiff Sarah,
{uftained confiderable, if any, lofs from depreti-
ation. «

The plaintiffs brought their bill for the wifes
Jepacy, to be paid by the executors of her father,
or by the fons, whofe eftates were chargeable
with it, | | |

The executors, in their anfwer, admit the
fa&ts befere ftated, and the two, who tendered
the paper money, fay, * they thought themielves
bound by their duty, and in cbedience to the will
of their teftator, to tender the legacy fo fcon as
the ‘cftate was in circumitances to pay the fame;’
that the plantitt Sarah, before they paid her le-
oacy, informed them the withed to receive 1t,
that the might draw intéreft upon it; and that
the defendent Bernard Markham advifed her not
to take it. * and they admit that they have bonds,
. belonging to the eftate of their teftator, fhll in
their pofleflion, to the amount of little more than
two hundred pounds, and that they have given
up tothe other defendents a large perfonal eitate.

And thofe other defendents, the fons, in their
anfwer, clame the benefit of the payments to
the guardian,  conceiving the clame to be juft,
becaufe the eftates, received from their father,
had been injured, as they allege, by payments
in paper money to the executors, abaut the time

of difcharging the legacy. |
By
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By accounts, to which the executors refer, the
teftators credits, by bonds and a-note of hand, at
the time of his death, amounted to feven hun-
dred a2nd feventy feven pounds five fhillings and
feven pence, fuppofed to be principal money. of
thefe credits, the exccutors received from Hannah
Eafley, on the 5 day of march, 1777, two
pounds, from John Short, on the 8 day of
may 1779, lixty one pounds and fifteen fhillings,
from James Iarris, on the 25 day of june,
i780, one hundred and fifty pounds ten fhillings
and feven pence, ard trom John Scott, on the
& day of december, 1785, fixteen pounds znd
tea dnililngs.  fo that of the credits five hundred
and forty fiven pounds had not been received
by the executors, and, according to their anf{wer,
t}*e {=curities for payment of that remainder, with
many years intereft, the firft of them being dated
in :768, and the laft of them on the 2 day of
apguﬁ 1776, were retained by the executors,
or ¢ given up’ to their friends the fons. and
the other credits, by payments of which in
paper money the fons pretended the eftates
given to them by their father to have been
reduced, arofe from fales by his exccutors after
his death; {o that the eftate, in the hands of fuch
thrifty managers, probably gained as much as it
loft by depretiation. two months before the ten-
der of the two hundred pounds to the plaintiff
Sarahs guardian, the executors received four hun-
dred pounds for one horfe, fold to John Harris,

fuppofed to be the horfe valued by a witnefs at
Ihﬂ‘ty
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thirty-five nounds in fpecie, and one month af-
ter that tender, received two hundred pounds for
~lefs than nine hundred and fixty pounds of tobac-
co {old to Francis Locket. but if the payments
‘in paper money were detrimental to the eftate,
the contrjvance of executors, entrufted for the
benefit of all the children, to burthen one of
them with nearly the whole lofs, was as nefari-
ous, as the retention of the iniquitous gain by
her brathers was rigorous.

The caufe was heard on the firft day of june,
in the year 179 92, when the opinion of the court
was declared to be, that the plaintifts were bound
by the receipt of the guardian of the plaintiff Sa-
rah of one hundred pounds, part of the three
hundred pounds bequeathed to her; but that the
plaintiffs were intitled to the refidue of that lega-
cy, with intereft ; and the court decreed the ex-
ccutors to pay to the plaintiffs two hundred
pounds, with intereft thereupon from the firft
day of january, one thoufand feven hundred and
_clohty two, and cofts.

The diftintion in the decree between the pay-
ment of the one hundred pounds and the payment
of the two hundred pounds was afterwards thought
to be grounded on a falfe principle, unncccﬁary
to be here explaned; and,

On the 26 day of feptember, in the fame year,
the decree, by confent of parties, was reviewed,
and the court, partly reverfing it, decreed the

executors,
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executors, out of the eftate of their teftator, in -
their hands to be adminiftered, to pay to the
plaintiffs the whole three hundred pounds, be-
queathed to the plaintiff Sarah by the teftament
of her father, after deducting therefrom the pay-
ments to the guardian, according to the true va-
lue thereof at the times of payrncnt with inter-
et from the times when fhe was intitled to re-
ceive her legacy. an account of the payments
and intereft was directed to be ftated by a com-

miffioner, upon whofe report the fons wouid
have been decreed to pay fo much of the legacy

and intereft as exceded the cffe&s in the hands
of the executors.

- He who awarded this decree was not moved,
in forming it, as hath been fuppofed, by com-
paffion * for an orphan CONFESSED+ to have
been INJURED + by thofe who ought to have

protetted her, but was movcd by thefe cenfider-
ations:

I. The money bequeathed to the plaintiff
was intended by her father to be equal in value
to the money current ai the date of his teflament,
which was of the fame value, or nearly of the

fame value, as the money current when the de-
cree was pronounced. for

Firtt,
& This motive was afcribed to him when the di-
cree was condemned. !

+ See decree of reverfal at the end,
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~ Firft, he did not know that, between that
time, and the times appointed for payment of the
legacy, thic comparative value of money would

vary more than the.comparative vdlues of other
commefcial fubjets; and

Secondly, the teftament. itfelf CXhlbltcth a cri-
terion for adjuﬂmg the value of the money lega-
cies, which indicates the value eontemplated by
the teftator to have been the value of money cur-,
rent when he was beflowing them.  the parts of
the teftament, to which this obfervation alludeth,
arc thofe by which were bequeathed a bed and
furniture, OR TEN POUNDS, to one mar-
ried daughter, and the fame to each of the daugh-
ters unmarried; and by which the fon Benjamin
was enjoined to pay THREE HUNDRED
POUNDS to his brother, in order that their
ESTATES might be more nearly EQUAL IN
VALUE. whence may be inferéd, that the
teftator intended, that every ten pounds of the
portions to his daughters fhould be equal in va-
lue to a bed and furniture; and that the three
hundred pounds.legacy to each daughter fhould
be equal to the three hundred pounds, to be paid
by one of the fons to the other; and did not in-
tend that his fon Benjamin, by payment to his
brother, in december, 1781, of three hundred
pounds, at that time worth, by legiflative efti-
mation, not more tham a dollar, and, by vulgar
eftimation, nothing, fhould diicharge the obli-
gation to make the cltates of both equal,

On
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~ One may raticnaly fuppole, that the teftator,
if he had foreboded thofe events, by which the
comfortable provition, as he thought, for his
daughter, became unworthy her acceptance,
would have bequeathed to her postions of the
fruits to be yielded by his eftate, equal to the va-
lue of the morey, by which he expeCted fhe
could procure thofe fruits, which might have
been effeGed, without impairing the capital funds
devoted by him to the ufe of his other children;
that he would have eftimated the fubftitute for
money by fome ratio anaogous with that obferv-
ed in the inftances of the bed and furniture, and
of the difference in value between the eftates gi-
ven to the two fons; or that he would have pro<
vided for her otherwife, 1n fome fuch manner as
that the, and of all his family fhe only, fhould
not be deprived of more than half the portion
wnich he withed her to enjoy. -

So that the executors, who fay, ¢ they thought
¢ themielvss bound, by their duty, and-in obee
¢ dience to the will of their teftator, to tender
¢ the faid legacy, {o foon as the eftate was in cir-
¢ cumftances to pay the fame,’ if they did think
fo, manifeftly mifinterpreted that will. accord-
ing to their interpretation, the tefator, who, pro-
viding for the fupport of a child, after the pro-
bably would leave his family, where he had di-
reed her to be maintained during the minority
of his fons, or onc of them, b.queathed to her:
onc hundred: pounds, to be paid within twelve

B months
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months after the thould be ecighteen years ol
and two hundred pounds more, ¢ when the fane
¢ could be CONVENIENTLY RAISED from
¢ the profits of his eftate, to be paid at the DIS-
¢ CRETION of his executors’—the teftator wil-
led that this child fhould be defrauded of her
portion ;—that when the calamities of war and
emergencies unforefeen, without diminution of
his eftate, or the profits thereof, (hould reduce
the paper money, uttered after his death, to lit-
tle more than a thadow of what it pretended to
be, the teftator willed thofe executors, in their
DISCRETION to fham this child with a pay-
ment in that money, becaufe they could conve-
niently RAISE more of it than was {ufficient,
by felling one of his beafts, ora hogthead and a
half of tobacco. | :

Il. The guardian, who was-one of thz exe~
cutors, knew that his ward would be injured by
receving, for no other reafoa can be affigned for
his unwillingnefs to reccive, the paper money ;
another of them Bernard Markham advifed the
plantiff Sarah not to take the paper money,
which advice could only be juftified by the like
reafon; and the other, who was the moft eager
and a&ive of the triumvirate in this foul bufinefs,
~ knew that the would be injured by the payment
of pager money, for he is proved by a wienefs &
have avowed the defign of payments to fome of
the daughters, in that manner; to have been,
that thereby the fons might ges almoft all the

eftate;
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cltate; which d:lgn was contrary to the maxim
Jure naturae ceJuum f]l, nemiviem, cumalierius detri~
wirnto et injuria, frere locupletiorem (Dig. L. tit,
XVII. reg. ccvi); was contrary to his duty, re-
Guiring him to be the friezd of ai the children
| cqualy, and was thie more blameabje, if he were
the hufband of one of the legataries,” who appear-
cth, by the accounts before menticaed, - to have
received her legacy 1n 1776 and therefore not
deprettated.  when thofe who are ernpowered to
perform an alt know that injuftice will be dooe,
injuitice not forefeen by their conflituent, arifing
from caufes exiftence of which even iu embryo
were not contewplated- by him, and injuitice,
zaift which, it he had forefeen it, he would
ulVL p"ovndcd, and when, on the other hand in-
jaitice will not happen from nonperforinance,
which appeareth ts have becn precilely the cafe
here, execution cf the power cught to be fuf-
pended until the caules, if they be temporary,
thall ceafe to operate, or, if they be permarent,
antil the difficulty can be folved by competent
authority. if the zeal of the two executors
would have fuffcred them to - poftpone, or the
guardian had been ag dexterous as Thomas Has-
ris was- in parrying, the tenders, for fixteen
.months only, the young woiman might have «f-
«caped the barbarous ipoliation infidioufly medi-
tated againft her, and when execution of a pow-
er, in fuch peculiar circumflances, fhall have in
tervened efpecialy if fraud and oppreffion (hall
have accompanied it, the court of equity, vacat-

ing
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ing the a&, and reftoring al! partics to the flate
in which they would have heen, it the agents
had remained quiefcent, fullfills one of the main
purpofes of its inftitation, and doth not tranicend
the limits of its province |

ITI. If the teftator did intend the legacies to
his daughters to be paid in money, equivalent to
the money current in his dav  the legataries had
a right in equity to fuch portiois of Ius perfonal
chatels, and profits of his whole eitate, both of
which were 1n terms chargeable with the legacies,
‘as were equal to that value; and it the executors,
willing to a& juftly, towards all the children, had
difcharged the legacies by delivering thofe porti-
ons of the goads, and of the 1pecific profits, when
the one could be fpared, and the other could be
conveniently raifed, the court of equity would,
as 1s conceived, have applauded their difcretion—
conceived, “becaufe the court, upon a previous
-application by them, would probably have autho-
rized the adjuftment, unlefs it feemed precipitate;
-and will fan&ify what it would have authorized,
§f a ftranger be thereby not injured. be this as it
may, the court of equity wouid not, as is believ-
ed, have direCed the guardian, againft his will,
to receive the paper money, according to its no-
minal value at the time of the tenders, and ought
_not to ratify the receipt, at moft no farther than
“to crant him a guseus from any demand againft
him, in that charafer, by his ward, leaving her
at liberty to feck fatisfaction from thofe who inju-
rioufly withold 1t. I A
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IV. Legal compulfion, an apology which was
urged by the defendent Abraham Sallé to )ufhfy
his condué in receiving the paper money, did not
exift. he was not compellable by law to receive
it. the flatutes, by authority of which the paper
money of this commonwealth had been generated,
and that of Longrefs had been adopted, which de-
clared that it {hould pafs carrent in all payments,
trade, and dealings, and be equal to the fame no-
minal fum in {panith milled dollars, which in-
flicted penalties upon thofe who eftimated the me-
talic and paper monies differently, and which
enacted that the paper money (hould be a lawful
tender in payment of aii public and private debts—
thefe ftatates did not COMPEL any one, whe-
ther he would er not, -to receive the paper mo-
ney,—did not, for that purpofe, authorife cor-
pufcular violence,—did not declare the duty to be
cancelled by refufal,—but proceeded no farther
than to make the refufal an extin@ion of the right
to intereft. If the guardians fear to inicur to po-
pular odium, ptevailing over his fortitude, com-
pelled him to concur with his colleagues in this
| ﬂagmous tranfadicn, they, who, praéhﬁno upon
his pufillanimity, i=d or terrified him into the
dilemmna, violated tieir duty, -in defeating: the
defign of their teftator,. and were partial in fuffer-
-ing the guardian of 2 nother legatary to elude the
fame injury meditated againft her; and the con-
“dudt of all three was a fubjc& mect for praetonan
cammadvcrﬁon. " - -

V. That ~
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V. That paragraph of the a& of general affem-
bly, pafled in the november feffion of the year
1781, intituled ¢ an alt direGing the mode of. ad-
jufting and fettling the payment of certain debts &
contracts, and for other purpofes,” which provid.-
ed, ¢ that in all cafes of payments, in paper cur-
¢ rency, ofany DEBT, CONTRACT, or OB-
¢ LIGATION WHATSOEVER, the PAR-
¢ TY paying, or upon whofe ACCOUNT the
‘ money thzll have been paid, fhall have full cre-
‘ dit for the nominal. amount of the payment,’
perhans doth not. comprehend the cafe of a lega-

A legacy is not a debt of the teftator. it is,
with ¥efpelt to him, a beneficence, to exaction
of which from him the law did not intitle the lega-
tary. - the teftator might have revoked it, which he
-¢owld' net have done, if a legacy were {fynonymous
with a debt. Befides the right of the legatary,
before the teftator’s death, is not perfect: the
teftatcr then was not a debitor whilft he lived;
and .with. his exiftence-his power to. become a de-
bitor ceafed. a legacy.is not the debt of an exe-
cytoer.;; a debt originates ex contreu,, which doth
not-exift between him and the legatary.. the ex-
ecator,; by wafting the teftators goods, - may be
. refpenfible indeed,. for the value of them, :to an
unfayisfied legatary; -but here the legacy is not,
- but reparation for mal-adminiftration in his
office, is the thing demanded from the executor,
the right to demand it originating ex malificio, al-

e i though
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though the legaey is the meafure of that reparati-
on. the words debitum in pracsenii sofvencum in
Juturo, ‘oftén ufed in cafes where the queition is
whether a legacy was lapfed or not, -do not de-
fcribe the nature of a legacy, but relate’only to
the time when the legatary’s right becaine or
would have become complete. oblwauon the
other term occurring in the paragraph cited, the
extent of which is fuppofed to be defined by the
following words, ¢ PARTY payi:g or on whofe
ACCUUNT: the payment fhall h'we becn,” 1in-
cludes an obligation which the party who paid,
or on whofe account an agefit paid, the money,
was originaly under obligation to pay the money;
but the teftator was not under obligation to pay

the lcgacy

But this paragraph, if it do comprzhend the
cafe of a legacy generaly, can apply to the cafe
ohly, where the payment and receipt being fair,
and therefore fuppofed to be valid acts, the quel-
tion betwoen the parties, 15, how much credit
ought to be allowed for the payment; rotte fuch
a cale as this, where the money tendered unaecef-
farily, injurioufly, contrary to “the manifeft in-
teation of the teftator, meney tencred by one
entrufted in fome meafure witi: the care of all his
teftators children and their eftates, but praumped

n eagernefs to enrich fome of them by half
Kmma another, was accepted by her guardmn,
| mﬁ his confent, impetled by a fal{e netion,
cmftxiy infufed, or negligentiy embraced, that he

was
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was by law bound to accept it, or terrified into
an apprehenfion that he durft not refufe it;—to
fuch a cafe as this, the cafe of an infant, who
ought not, in vain, to fupplicate relief in a court

of equity.

Upon thefe confiderations, the decree was
thought to be fo righteous a fentence as that it
would be approved, even in that tribunal where a

Ruacfitor Minos urnam movet,

until its damnation was folemnly announced by
this a&t: ~

At a court of-appeals—, held ét the capitol, in
the city of Richmond, the 2 day of November, .

1793s |

Abraham Sallé, Bernard Markham, and Ed-
ward ‘Mofeley, executors of Benjamin Harris de-
ceafed, and Benjamin Harris and William Wa-
ger Harris, appellants, againft William Yates
and Sarah his wife, appellecs. |

Upon an appeal from a decree of the high court
of chancey, pronounced the twenty fixth day of
September, 1792,

This day caime the partics,ﬁ by their counfil,
and the court, having maturely confidered the -

tranfcript of the record, and the arguments of the
counfil
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*the'] pajmcnt 0 farxaxp dcbgs apd contrafds, wg
*fot other pofes,”, which  dirpdts, that . in- all
“Cafey iﬁ;’?crca ual payments had been madé; by
-afiy perfod, or petfons, of agy ium ar fums of
e dforefaid Paper gurrency,. at any lime or kimes,
“¢itlicr to the full amount, or in part payment,
“of any debt,” contrad, or obhganon whatfoever,
the party paying the fame, or upon whofe ac-
count fuch fum or fums of money had been aca
tually paid, fhould have full credit for the nomis
nal amount of {uch payments, which thould not
bereduced; that the guardian of the appellee
Sarah, bemg compellable by law to receive the
{aid paper money, and it not appearing that he
ufed the fame for his own purpofes, but kept
part of it by him, and lent other part out at in«
teret, which, on its being returned, he alfo

kept, until it was funded, according to anothar

act
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2% of af >mbly, ,ought not to be fubject to, the
fofs by further dcprctutnon, ft‘ibfcquent td h}s re-,
ceipt ‘of the money from the c:ecd;or's 'an con>
{equently that the faid dectee,” ag'alfy the '
of:the firft day of Juae, 1792, atf.{ err peogs,,
therefore-it is decreed ahd ordered,” fhat t fame
be.reverfed and annulled, “and tfiat the; appdlees
pay-o the appellants their cofts by. thcméx
ed :in’ the profecution of their lppeal Afgr;:}'ax
here. -and'this court, proceding to make fu
decree, - as the hid htgh court 6 ghaqc fhen
Have pronouniced, ‘it is further’ decteed aga Or'e -
dered that the'bill b difruifled, ‘as to the’ ppqL
lants Bernard Markham, E&ward Moﬁ:lc ¥, Ben-
Famin Harris; and' Wm. ' Wa Harrxs, and that
“the parties bear their own cofts. ' and the caufe
'is remanded to-the fid hxgh court, of cha;qc:ry,
“to the ‘appellant-Salid, the guardlan, ibran ace
‘count to be taken' of the faid- moncy fo ‘received
by him, according to the prmc‘pia of this decree

which is ordered to ’be cc'mﬁcd to tﬁe fald quh
court of chancery |
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