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Oct. 1798.] Harrison v. Harrison et als.

any suit, which the appellee may think proper to commence
against the heirs of Graves, to subject the land conveyed, in
their hands, to the satisfaction of his demand, if necessary.*

[' As to vendor's equitable lien for his purchase money, see Cole v. Scot, 2 Wash.
141; Duval v. Bibb, 4 H. & M. 113; Hatcher's adm'r v. Hatcher's ex're, 1 Rand. 53;
Wilson et al. v. Graham's ex'r et al., 5 Munf. 297; Bayley v. Greenleaf et al., 7

Wheat. 46; Gilman v. Brown et al., I Mason, 212; Kauffelt et al. v. Bower, 7 Serg.
& Raw. 64; Semrple v. Burd, Ibid., 286; Tompkins v. Mitchell, 2 Rand. 428.]

Tayloe v. Adams, Gilm. 329; Little, &c. v. Brown, 2 Leigh, 353; Wilcox v. Cal-
loway, 1 Wash. 38; Sharp v. Kerm, &c., 2 Gratt. 348.

But vendor's implied lien is abolished, by Code of 1849, p. 510, 1.

HARRISON V. HARRISON AND OTHERS.

Friday, October 18, 1798.

The executors of the mortgagee of slaves, and not the heir, should bring the bill
to foreclose. And, if there be no executors or administrators, it should be sug-
gested, and the children of the mortgagee should be made parties.*

The act of limitations runs in equity in favor of an adverse possession.t

Henry Harrison, eldest son and heir-at-law of Henry Har-
rison, deceased, filed his bill in the High Court of Chancery,
setting forth, that his father, on the 4th of July, 1763, became
bound in a bond as security for his brother Robert, of Charles
City county, for payment of £708, Os. 6d. to John Syme.
That a suit being afterwards instituted against them thereon
in the General Court, Benjamin Harrison became bail for
Robert, who, to secure the said Henry, (as well as the said

1 Distributees may file a bill to set aside a fraudulent deed of personalty, made
by the decedent; and the deed may, at their suit, be annulled: but the subject
itself can be decreed only to the decedent's personal representative. Samuel v. Mar-
shall et ale., 3 Leigh, 567.

So, distributees may file a bill for their shares in decedent's estate; but they can-
not have distribution without having the personal representative before the Court.
Han8ford v. Elliott, 9 Leigh, 79.

Nearly accordant, Hays' ex'or v. HaVs and others. 5 Munf. 418.
But where executor is made by the will trustee of the real estate, with power to

sell it, and does sell, and then dies : a bill lies against his personal representative
by the testator's children for an account ef the proceeds, without having an admin-
istrator de boals non of the testator appointed. Graff, &c. v. Castleman, &c., 5 Rand.
195.

t That Courts of Chancery, though not expressly bound by the statutes of limita-
tions, apply them by analogy to the rules of law, see Kane v. Bloodgood, 7 Johns.
Ch. R. 90; Elmendorf v. Taylor, 10 Wheat. 152, and 6 Cond. Rep. 47; Hickman v.
Stout, 2 Leigh, 6; Cresap v. McLean, &c., 5 Lei. 381; Shields, adm'r, v. Anderson,
adm'r, 3 Lei. 729; White v. Turner's ad,m'r, 2 Gratt. 502.
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Benjamin,) on account thereof, executed to him, on the 4th of
November, 1766, a mortgage, duly recorded in Charles City
county, for 35 slaves, (naming them,) and some household
furniture and horses; which was to be void on said Robert's
paying the debt and costs, and saving harmless the said Ben-
jamin and Henry from their undertakings aforesaid. That, on
the 29th of October, 1770, Syme obtained judgment against
the said Henry, (Robert being then dead,) for the sum of £637,
18s. 9d., with interest from the 27th of January, 1764, which
the said Henry, deceased, afterwards paid. That, after the
making of the said mortgage, a variety of executions issued
[420] against Robert, which came to the hands of George

Minge, Sheriff of Charles City county, who took the
slaves in the mortgage mentioned, and, having been indemnified
by the creditors, proceeded to sell them, although he had notice
of the mortgage, and the sale was forbid. That John Minge
became the purchaser, under the Sheriff's sale, of fifteen of
the said slaves, (naming them,) which, with their increase, are
now in the possession of Collier and Braxton Harrison, the
defendants, under the deed or will of the said John Minge.
That the defendant's father died intestate, leaving the plaintiff
and his two sisters infants. That, after the death of his fa-
ther, the plaintiff understood, that a suit was brought by the
plaintiff's next friend, to recover the slaves, which abated, or
went off the docket by some means unknown to the plaintiff;
neither does he know in what Court the same was brought.
That the defendants refuse to deliver the slaves in their posses-
sion; and, therefore, the bill prays a decree for so many as
will satisfy the mortgage; and for general relief in the pre-
mises.

The answers state, that the defendants know nothing, of
their own knowledge, of the matters in the bill mentioned.
That the mortgage and judgment ippear to be different debts;
and that the defendants do not know whether Henry Harrison
paid ofi the debt to Syme. That Robert was not dead when
the judgment was obtained. That the defendants have heard
of various executions against him, and that the slaves named
in the mortgage were sold under them. That the defendants
do not know whether Henry forbid the sale ; but they have
heard he did not. That John Minge purchased under a fair
sale, made by the Sheriff, to satisfy the executions. That,
after the death of the said John Minge, David Minge, his
eldest son, being their near relation, executed a deed to Acril
Cocke and William Edloe, for their benefit. That they have
heard that the said Henry Harrison, deceased, was fully

EOct. 1798.



Oct. 1798.] Harrison v. Harrison et als.

indemnified and satisfied. That the defendants know nothing,
of their own knowledge, of the suit mentioned in the [421]
bill ; but they have heard that such a suit was brought
and dismissed many years ago. That John Minge was a fair
purchaser of the slaves; that they have been in quiet pos-
session of them, as their own property, for more than five
years; and, therefore, they claim the benefit of the act of
limitations.

The deposition of Furnea Southall states, that he acted
as deputy Sheriff of Charles City county, in the year 1767;
that sundry executions came to his hands against Robert Har-
rison ; which he refused to levy on account of his estate being
made over by deed of trust to John Minge, for the use and
benefit of Collier Harrison, eldest son of Robert Harrison.
That afterwards other executions came to his hands against
the said Robert; and being indemnified against the said deed
of trust, as well as against the mortgage to Henry and Benja-
min Harrison, he sold the prop' rty. That John Minge, at the
sale, proclaimed that it might be sold notwithstanding the deed
of trust to himself, and became purchaser of part thereof.
That afterwards suit was brought against the deponent, for
selling the mortgaged estate, in the name of Benjamin Har-
rison; who denied his having instituted it, and said that the
mortgage was nothing more than a fraud. That upon the
trial of the suit the jury found a verdict in favor of the de-
ponent. That another suit was afterwards brought against
him on the same account, by the administrator of Henry Har-
rison, but at what time he does not remember. That, in Feb-
ruary, 1767, Henry Harrison was present at the sale of some
of Robert's slaves, and did not forbid it.

There are in the record a copy of the mortgage-deed to
Henry and Benjamin Harrison; which is duly recorded; a
deed from David Minge to Acril Cocke and William Eldoe, in
trust for the defendants, which is dated the 3d of April, 1775,
and recorded the 5th of the same month; a bill of sale from
Robert to Benjamin Harrison for sundry slaves, dated the 4th
of October, 1764, and recorded the 4th of September, 1765;
a deed from Robert Harrison to John Minge, dated the 422]
20th of June, 1764; whereby, in consideration of 5s. he
conveys to him 28 slaves with all his furniture for the use of
Collier Harrison, son of the said Robert, but if he died before
21, then to Robert's wife and her children by him: which
deed was recorded the 5th of September, 1764; a copy of
the record in the suit of Benjamin Harrison v. Southall, the
deputy Sheriff. A copy of the bond from Robert and Henry
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Harrison to Syme; and a copy of the judgment of Syme v.
Henry Hfarrison only, for £637, 18s. 9d. with interest from
the 25th of January, 1794. A copy of the bond on which is
endorsed a credit for £90 in January, 1764 ; which leaves the
above balance of £637, 18s. 9d.

The Court of Chancery decreed a foreclosure of the mort-
gage; but to be suspended until it should be ascertained
whether the judgment against Henry Harrison in favor of
Syme, was paid by Henry Harrison. From this decree the
defendants appealed.

WICKHAM, for the appellant.

It does not appear that Syme's judgment has been satisfied.
But clearly, Henry was not a creditor at the time of the mort-
gage; and therefore did not stand on higher ground than the
creditors, under whose executions Minge purchascd. So, that
here are two parties before the Court, having at least equal
equity; but the defendants have the advantage of the first
deed, which conveyed the legal estate, to interpose betwixt
themselves and the representatives of Henry Harrison; and,
therefore, in a case of equal equity, the Court will allow this
advantage to prevail. The position laid down by the Court of
Chancery, that the first deed being voluntary was void, cannot
be maintained; for, it did convey the legal estate, and the
appellants may avail themselves of that conveyance, and op-
pose it against the mortgage; which only conveyed an equi-
table interest. Minge was a fair purchaser, without notice;

[423] and, therefore, cannot be ousted of his property, in
favor of a mortgagee, who had not advanced any thing

on account of the mortgage. The recording of the mortgage
does not alter the case ; because the act of Assembly does not
say, that a recorded deed shall be' good against every body,
but the act is negative, that a deed not recorded within eight
months §hall not be good against purchasers and creditors.

If, however, this point be against us, still the plaintiffs
below had no title to relief, because their claim was barred by
the statute of limitations. For, Henry might have brought
detinue for the slaves immediately after the sale to Minge, but
did not. So, that upwards of five years elapsed, between the
sale and the bringing of the suit. Therefore, as the act began
to run immediately after the sale, the plaintiffs were clearly
barred by the lapse of time.

Its being a mortgage will not make any difference; because
the distinction is, where the claim is merely equitable, and
where it is partly equitable and partly legal. In the first case,

(Oct. 179 8
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it is not barred by the statute; but in the other, it is. There-
fore, as the present case is of a mixed nature, it is barred by
the length of time which elapsed, before the bringing of the
suit.

Besides, there are strong marks of contrivance throughout
the transaction betwixt Henry and his friends; and Benjamin,
one of the mortgagees, expressly acknowledged that the whole
was a fraud; which destroys the effect of the mortgage.

CALL, contra.

The point relative to the payment of the money by Henry,
is by the directions of the decree to be ascertained; which
obviates the objection made, with regard thereto, by the appel-
lant's counsel; and, therefore, the sole question now is, whether
the direction was right?

Henry was clearly a purchaser, for every mortgage upon
valuable consideration is, and, therefore, the first deed was void
as to him, by the express words of the statute of Eliza- [424]
beth. Nor does it make any difference whether the
mortgage was given for money before due, or then actually
advanced, or for money which he was bound to advance in
future. For, the consideration in both cases was equally good.
So, that the second deed transferred the legal estate beyond
all question; for, the first deed being rendered void, it is as if
it had never existed at all; and, therefore, the argument of
the transfer of possession, in consequence of that deed, is
incorrect.

Minge was a purchaser with notice; for, the mortgage was
recorded in the County Court where he lived at the time of
the purchase; which was constructive notice, according to the
decision of the Court in Claiborn v. Hill, 1 Wash. 177. Of
course, his purchase was immoral; and he cannot be called'a
fair purchaser, according to the notion affixed to that term by
the law.

The act of limitations was no bar. For, if so, a mortgagee
out of possession would be constantly subject to be barred, un-
less he brought a bill to foreclose, or an action of detinue with-
in five years; because, according to the modern form of mort-
gaging, the property always remains with the mortgagor. But
this never has been the law; and a contrary doctrine was ex-
pressly laid down by the Court in Boss v. Norvell, I Wash.
14: which fixed the rule of limitation to be such a period, as
created a presumption of payment. To make the act run
against an equitable claim, the possession must be adverse, and
accompanied with a refusal to deliver up the property. With-

Oct. 1798.]
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out this adverse conduct, it is not important whether the pos-
session abide with the mortgagor or another; especially, if he
be a purchaser with notice, as in the present case. Because,
the person in possession is a trustee in both cases for the mort-
gagee, and cannot put off his fiduciary character, without no-
tice to the "cestui que trust. There is no such distinction, as
that insisted on by the appellant's counsel, between a claim
[425] purely equitable, and one mixt with law and equity. On

the contrary, the case of mortgages proves the rule to
be expressly otherwise. For, they are always cases consisting
partly of a legal and partly of an equitable claim; and yet are
allowed to be foreclosed, long after the period mentioned by
the statute.

The declarations of Benjamin Harrison have no influence on
the case : Because he could not, by his mere declarations, pre-
judice the rights of other people.

MARSHALL, on the same side. Henry was a creditor in
equity before the voluntary deed, because he was bound for
Robert's debt; and, although he could not have sued at law,
yet in equity he was a creditor. For, he was as much bound
for the money, as if Robert had not been bound at all. But,
at any rate, he was a subsequent purchaser, and that alone re-
moves the voluntary deed. For, it has been decided in Eng-
land, that a mortgage is within the provisions of the statute of
Elizabeth.*

But, the voluntary deed is not referred to, or any how men-
tioned in the pleadings. Therefore, according to the uniform
tenor of Chancery practice, it cannot be proved or argued
from, on the hearing of the cause; because the opposite party
had no opportunity of avoiding it by other testimony. Upon
this principle, it has been constantly held, as well at law as in
equity, that the probata and allegata must agree ; and that a
party cannot enter into proof of what he has not alleged.t

The mortgage was recorded at the time of the purchase;
and, therefore, Minge was a purchaser with notice. Besides,
Southall proves, that he refused to sell, until the indemnity
was given. So that Minge had more than constructive, for he
had actual notice. Of course, he took it subject to all the
[426] equity belonging to it in the hands of the mortgagee.

It is no objection that Henry did not forbid the sale;

[* See Roberts on Vol. and Fraud. Conveyances, c. 4, 1, p. 373, and authorities
there cited.]

(t Sheppard'. ex'r. v. Starke et ux. 3 Munf. 29; Knibb's ex'r. v. Dicon's ex'r. 1
Rand. 249; Snith v. Clarke, 12 Ves. jun. 477; Blake v. Aarnell, 2 Ball & Beatty,
47.]

[0ct. 1798.
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because he had not then paid the money, and did not certainly
know whether he should be called on for it.

The declaration of Benjamin did not affect Henry; but there
are circumstances which account for that declaration. For,
there is in the record a bill of sale to Benjamin only; which
carried marks of fraud upon the face of it, and to that the
declaration applied.

The act of limitations is no bar. The principles laid down
by the Court in Ross v. Norvell, 1 Wash. 14, apply. For,
there is no more reason to interpose the bar in the case of a
bill to foreclose, brought against a mortgagor in possession, or
one claiming under him, than in the case of a bill to redeem
against a mortgagee in possession. Indeed, there is less reason
for the bar in the former case ; because, it is not usual for the
mortgagee to take the property in possession; and, therefore,
his possession forms a presumption of ouster: Which does not
take place with regard to the mortgagor; as the custom is, for
the property to remain in his custody.

But, if the bar will not apply in favor of the mortgagor, no
more will it in favor of the representatives of Minge in the
present case. Because, he was a purchaser with notice; and,
consequently, he became a trustee himself, in the same manner
as the mortgagor was.

RANDOLPH, in reply.

The form of the suit is wrong; for, neither the proper plain-
tiffs nor defendants are before the Court. ',

The plaintiff on record, is the son and heir of Henry; where-
as, his executors or administrators should have brought the
suit; because they were entitled to the money. Pow. on Mortg.
479. It was equally necessary that the executors and admin-
istrators of Robert should have been made parties; because it
might be in their power to shew that the money had been paid.

The facts of the case are not well ascertained. It is [427]
not shewn when the executions were delivered to the
Sheriff. Perhaps they were delivered before the mortgage;
and if so, they were entitled to preference. Neither does it
appear whether the money was ever paid by Henry.

The objection that the voluntary deed was not referred to in
the pleadings, is not of any weight. For, it does not appear
that the defendant knew it until the deposition was taken; after
which it could not be necessary to amend the answer, in order
to state it, as the plaintiff knew as much of it as the defend-
ant; and, therefore, was not taken by surprise, but might have
produced countervailing testimony if he had any.
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Henry ought to have forbid the sale: and it is no excuse to
say, that in consequence of the idemnity, the sale would have
gone on. For, still he ought to have forbid it for the benefit
of the purchaser.

But, the act of limitations is a clear bar. For Henry knew
of the purchase; and yet, never brought a suit, nor his repre-
sentatives after him, for three and twenty years. This forms
a strong presumption of payment; a presumption, which even
in a Court of Law, would require to be rebutted ; and much
more, when the application is to a Court of Equity to assist a
stale demand. But upon the rules of the statute the plaintiff
cannot recover. For, the mortgage here is in the form of an
absolute conveyance, with a mere proviso to be void on a con-
dition : So that the property immediately vested in the mort-
gagee : A circumstance, which perhaps did not exist in the case
of Hill v. Claiborn; for the deed in that 6ase might have con-
tained a stipulation that the property.should remain with the
mortgagor. In which case, he would be a mere trustee; and,
therefore, could not avail himself of the act. If this idea is
well founded, then Henry'§ suffering Robert to retain posses-
sion, defeated his own interest against creditors and purchasers.
Chapman v. Tanner, I Vern. 267. The rule is incontroverti-
ble, that where the possession is adversary, the act of limita-
tion runs in favor of disseisors; and here was a clear adver-
[428] sary possession, which ousted Henry; and, according

to the principles just mentioned, made the act of limita-
tions attach. The case of Ross v. Norvell, was that of a mort-
gagee in possession: which was a continuing trust; and, there-
fore, Ross could not avail himself of the benefit of the statute.

Cur. adv. vult.

PENDLETON, President. Delivered the resolution of the
Court to the following effect:

There is no doubt, but the cause was improperly heard for
the want of the necessary parties. The executors or adminis-
trators of Henry, and not the heir, ought to have brought the
suit; and if none such, it ought to have been suggested in the
bill, and all the other children should have been made par-
ties. The representatives of Robert Harrison ought also
to have been before the Court, as they might have had it in
their power to have shewn payment or satisfaction. So that
there is clear error upon these grounds; and, therefore, the
decree must be reversed, and the cause remanded to the Court
of Chancery for proper parties to be made.
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It would be improper to decide upon the merits at this 'time;
and, therefore, we avoid it, as circumstances and facts hereafter
to be proved, may change our opinion. At the same time
though, we have no difficulty in declaring our present impres-
sion to be, that if no change is produced by testimony
hereafter taken, the act of limitations will be a bar to the
plaintiff's claim. It is true, that the statute does not run in
favor of trustees; as between trustee and cestui que trust,
mortgagor and mortgagee, so long as the confidence may fairly
be presumed to continue. • But then, it runs both in equity and
at law, in favor of disseisors and tortfeasors.* In this case,
both mortgagor and mortgagee were out of possession; and
there was possession and a title, in another, adverse to that of
them both. There is no positive direction in the statute that
the Court of Chancery shall be bound by the periods prescribed
in the law; but that Court adopts them by analogy to [429]
the rules of law ;t and there is a strong reason why the
rule should apply here; as Henry was present at the sale and
did not forbid it; thereby, misleadig the purchaser into a be-
lief, that he might buy with safety.

These are our present impressions; but we desire it may be
understood, that what is now said, will not bind the parties
hereafter; and preclude them from further investigation. Nor
do we consider ourselves as bound by it, in case the cause
should ever come before the Court again.

[*The statute of limitations does not run in favor of trustees; so long as the
confidence may fairly be presumed to continue. But it runs both in equity and at
law, in favor of disseisors and tortfeasors.

See Smith v. Clay, 3 Bro. C. C. note 639-40; Stackhouse v. Barnston, 10 Ves.
jun. 466; Beckford et al. v. Wade, 17 Ves. jun. 96-97; Spotswood v. Dandridge et
al. 4 H. & M. 139; Redwood v. Reddick, 4 Munf. 222; Cholmondeley v. Clinton, 2
Meriv. 360; Decouche v. Savetier, 3 Johns. Ch. R. 215.]
(t Smith v. Clay, 3 Bro. C. C. 639; Medlicott v. O'Done7, 1 Ball & Beatty,

166-167.]




