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THE pafe,of Maze and Hamilton, with one
other, I had intended to publith in an appendix
to this volume. -But the manufcript having been
unfortunately depofited in a houfe which was
lately confumed by fire. I have great reafon to
- -apprehend that it was either burnt, or by fome

other means deftroyed.
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ERRATA. 1v.

Line. : -
41 For hinder read hinders. ,
26 Infert by before the words the’owner. =
4 Strike out the comma afier mother and put a period,
12 Strike out the femicolon after it and put a comma.
5 For empowed read empowered..
36 For 1 read 3. . '
17 For appellant read appellee.
2 & 3 For appellant read appellee.
8 After teftimony infert of.
17 After regarded infert it. . ) oo
31 After rule, firike out the mark of interrogation. and *
put a perisd. :
12 For lands read land.
44 For forfeiled read forfeited. -
7 & 14 For fecurity read furety.
4 For principal read plinciple.
32 Before fuperior read the.
21 For laws read law.
4 After it infert to.
21 For principal read principle.
14 For determination read termination.
11 After but infert where.
37 After idea put a femicolon g
40 dfter that znfert of. - '
3 Strike out not. )
34 After endorfer, flrike out a period and put a comma,
after 443 flrike out the comma and put a period;
14 Strike out the femicolon after fault.
24 After not infert.an. ’
41 Strike out the femicolon after declarations.
2 For is read as., '
" 10 For prices read price. -
12 After Johnfon, firike out the femicolon and put a come
ma. .
19 Strike out the comma after the word Stockdell, and
put a period.
.37 For law read all.
2§ For points read point.
27 Strike out the commas put a period after the word plea,
" 9 For 2 read 1., .
40 For furvices read fervices.
1 For ftronger read ftrong.
14 For centinental read continental; 39 For
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39 For collufion read.collifion.

22 For decifion read decifion.

30 Strike out of after the word General.

31 For Hoker read Hocker,

¥g After the word intended infert )

21 For legal read regal.

23 After Carolma, put a comma inflead of a femicolon,
and firike out the [emicolon after the word loci.

38 For defribed read defcribed.

8 Strike out the comma after bills,

35 For there read thefe.

11 For degal read regal.

26 After damages, put a period.

8 For is due read iflue.

22 /{fter verdi& infert ought,,
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JA\’IES BURNSIDES Appcllant,

zzgazmt

DREW REID SAMUEL o
i (,ULBI‘RTSON, & THO- pAppellees,
MAS WALKER.. ' I

AND

ANDREW REID Appellant,

agamnft
JAMES BURNSIDES Appellec. '

HIS ‘was an appeal from a decree of the High Court of
Chancery. Thecafe, was,—Andrew Culbertfon hav~

ing made afettlement on a piece of land called Culbertfon’s.
bottom in the year 1753, or 1754, wascompelled through fear:
of the Tndiaris to leave it ; after which, he fold it to Samuel-
Culbertfon, who alfo lived on and improved it, and he too in.
1755 was compclled to leave it from the fame caufe. .

Although the two Culbertfon’s were for many years prevent-
ed from rerurning to this fettlement on account of the favage-
cnemy, yet Samuel Culbertfon conftantly aflerted his claim to
this kmd and made frequent attempts to return to it.

In 1775, Thomas Farlow, having acquired the fettlement .
right of two men by the names of Butcher and Gatliff to .this
land being 355 acres; purchafed the fame from the Loyal com-
-pany, paxd tne confideration money, and procured the fame to be
furveyed on the ufual terms of that company. The furvey was
returned to the appellee T'homas Walker, (the.company’s a-
gent,) and Farlow took a cerrificate "thereof in order to obtain-
a grant fo foon as one could iffue.  The appellant. Burnfides
having purchafed the right ot Far low to this land, received. an
a("gnment thereof.

In 1782, Burnfides, as aﬂ“cnee of Farlow, .who was aﬂignee
of Butcher and Gathﬂ exhibited his claim to this land, before
the commiffioners appointed by the a& of 1779 to adyuf’c difputes
between litigant fettlers, and claimed under a furvey made by
Farlow in 1775, for fettlement in 1772, for 355 acres. The’
¢ommiffioners ajlowed him 400 acres (including the faid 355 a-
cyes) for h s fettlement in 1792 together with 600 acres pre- cmp-,
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tionadjoining. At the fame feflion of the board ofcommxﬁ'xonerq,
Reld on behalf of Culbertfon exhibited his claim for the fume
land, afferting Culbertfon’s right of fettlement in 1754, which
was rqe&ed by the commiffioners, who decided the right in fa-
vor of Burnfides.

Burnfidés ftates in his bill, that he laid his claim by furvey
before the commlfﬁoners 3 but they refufing 1o allow the validi-.
.ty of furveys under. acompany, gave the prefcrence topriorfer
tlers,in cqn(equence of which, he was obliged toclaimas fora prior.
ettlement, or lofe his land. At the time that thele claims were
‘before the commiffioners, the claims of the loyal company (a-
mongft others) were pcndmg in the court of app‘uls, and in 178
the furveys made under the companies were e{hzblx(hgd and de.
clared va(d where lega]ly made.

In O &ober 1784, Reid, as atrorney for Culbert(on, entered
a caveat in the General (,oqrt againft g granc ifluing to, Burn.
fides, ffating in his perition, that gt the mal before the comys’
mx{ﬁoners, :}le was puvemed by unay mdab]e accidents from
producing teftimony in fupport of his claim, whichbut for thofe -
caufes, it was in his power to have furnifhed, and p\ay.n«r for.
a reconfideration of the cale, _

The General Court granted a heariug, and after the exami,
nation of witnefTes and of the circum{tance of the cafes, Culbert-
fon’s claim was fuftained, the {eatence of the commiffioners fet
afide, ani 4p0 acres for fettlement, and o0 acres pre-emption .’
were adjudged to him. .

To prevent a grant from l{ﬁuno in confe quence of this adju-
dication, and tq compel Thomas Walker the agent of the com.
pany to yxeld his copfent to 3 grant to the faid ]ames Burnfides

,ofthe Iand in queftion, Burnfides filed his bill in the High Courcof
Chancery. The bill amongft other gromds of equity ftates,
that the plamtxﬂ" was prechuded in the General Court, from
brmgmg forward his claim &y purchafe from the company, becaufe
the determination of the commiffioners had been giverronaclaim
for prigr fettlement, and becaufe the plaintifi's furvey was in pols
i feflion of the defendant Walker, a,nd could not be produced,
The m)un&mn pra.yc.i for by this blll was granted till further.
order. -

Pendmo' this fuit, and before anfwers were putin, Burnfides
having in the year 1786 plouured a furvey tobe madeof 1200 acres
oflandincluding the land in controverfy,and navmgobtamedacer-
tificate thereof, paid to the faid Thomas W4Iker the purchafemo-

_neyy and procured an ord\,x to, the reoxﬁcr for a patent, which
. &ually
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a&ually “iflued, founded on the judgment of the commiffioners
for 1000 acres, (though it had been fet afide by the (seneral

Court) and 200 acres by virtue of a land office ‘treafury war-
rant, 1o obtain 2 repeal of this patent, Reid filed a crofs bill
agamﬂ Burafides.

Both caufés coming on together, the Judge of the Coun of
Chancery pronounud the follo.vmg opinion aihd decyee vnz,,_
¥ The court is of opinion that Jsurnfides, after obtaining an’ ine
¢ junétion to ﬁa) execution of a judgment by the General Court

“againft him, having precurcd a furvey to be mzde; and a grant
“ 1o himfelf mpafsthetea‘, ‘of land, to which land thetitle nfS.xmu-
¢ el Culberton was aflerted by that judgment, and which accord-
#ing to the judgment would have been (ecured to him by a grant,
< if Burnfides had not prevented it, was guilty of a fraud, bes
“ caufe the regifter of the land ofhce if he had known fuch 3
£¢ judgment to have been rendered, by which he was ordered to -
iffue a granc of that land to the ((u'i Samuel Culbertfon, ought
“not to have iftited, and therefore probably would not have iffucd -
“the grant to Bumﬁdes And the court is alfo of opinion that
“ Reid, ‘an whom the right of Samuel Culbertfon hath devolved,
¢ is not barred of relief agamﬁ Bumﬁdu, by the decree and sor-
¢t der of the Courtof Appeals, on hearing the claims of ‘Walker
“¢and ‘*Icl(nn, not anly becaufe a claim under the furvey for Far-"
¢ low, which Burnfides in his bill fuggefts to be the foundation
¢ of Ius title, doth not appear to have Tbeen eftablifhed by the de- _
¢“cree and order of the Court of Appeals, and could not be legal-
« ]y eftablithed, {0 as to bind the right cfany who were not par-
¢ ties in that procccmngz but, becaufe the grant'to Burnfides,
¢ was founded, not on that fulvey but, on a furvey certified to
¢ have been made for hlmsclf, in January 1756 by virwe partly
“of an entry, ~on a cergificate from the commiffioners for the,
¢ diftriGof Wathington and Momgnmery counties, for 400 acres,
¢ dated the 1oth of September, i 782, which - Lemﬁm:c of the
¢ commiffioners, with their dt»)udlCd[lO'l affirming the right of:
-¢¢ Burnfides, was annulled by the General Courts Judamcnt a-,
t forementioned, And new the court would have pronounced
¢ fuch a decree as in its opinion, it what followeth had ner hap.
¢ pened, ()ught to be made-radecrec nearly likethat which waspro-
¢ nounced in the ca(e belween james Maze, plaindff, and Andrew.
¢ H.lm.imn & W itliam H.uml.on defendants ; but thatdecree hath”
£¢ been reveried by the Court of A ppeals; & this cou rt, fromthat re-
£ ver(“., fuppo[eth, perhaps erroncou (1y the opn..non of that hon-
¢ oxablc coust to have bcpp, that, bwh\, order of couiigl, granting™
(1Y lcav e.
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¢ leavs to the Greenbri wrcompanv to take up 100,00cacres of land,
' ¢lyingon Greenbrier river, northweftand welt of the Cow- paf’curc
f‘and ‘Newmund?and, all lands within thofe limits, if they muft
“be called limite, were appropriated, fo that the company or
“ their agent ha.x power to furvey and fell any parcel, which they
¢ hould chuf'e, of fuch land, "although another man had féttled on
¢ the parcel before the ﬁxrvevmg anuh.llm and although thedct of
“General Aflembly, paﬁnd in the year 17 79, had declared tobe juft,
_¢¢ that thofe who had fettled orthe ‘weftern waters,” upon wafte and’
“unappropriated lands, for which they had.by feveral caufes been
“ prevented from fuing out grants, under fuch circumftances, fhould
< have fomge realonable aliowance for the charge aud rifk they had
“incurred, and that the property fo acquired Thould be fecured to
¢ themj; the honorable court feeming to have underftood that, by
“the terms wajfe 4 and unappraprmted lands, “to which no other per-
*Sfon bath any legal rtg/)t or -claim, thy a&t intended lands
¢ which the company had not chofen to furvey, after, as
« well as before, they had. been fettled; whereas fome,
“ who have obferved that the furveys: made by orders of
“ council, and confirmed by the aét, are furveys of wafteand un-
e apnmprla*ed lands hk"wx{e,_thnk the application of the term,
« u'm;p: opriated, in the cafe of latds furveyed by orders of coun-
< cil, to lands not fertled before the furvevs, would be found cri-
& rxcxﬁn ; elpecially the a@ having dignif ed the fettlement with
¢ the emphatical appellation of property, property acquired, and

£ Jr*qunui at charge and rifk means of agqu1reme'lt generally
¢ efteemed meritorious; and think the words lands, to which ne
“other pevfan hath any legal right or claim, moere reftr i&ive than
A the words lards unapprapricted, which comprehend lands ta
" “ rhich no other perfon hath any. right or claim, ~ whether legal
¥ or equitable; and the h-)nom‘)l‘- court feeming to have under-
< ftood that the add, by the terms upon lands furveyed for Sundry
“companies e, peop'e have fettled, &c. In the feventh fection,
“defigned o include lands furveyed as well after, as before, the
€ ferclements; whereas fome cox..'nc'lmtors conceive that the in-
“ Lexr) etaticn, which confineth the words to furveys prior to the,
¢ ler tl"m‘-m, is not inconfift=nt with the rules of gr’lmmar, with
the intention of the legiflature, or with.the prlnrlp‘cs of natus
“ral jultice.  And this court fuppofeth the opinion of the honor=
« ablecourt to have been, that where a fettler of land, lurveyed after
“ his fecelement by virtue of the company’s order of council, had
“ohtained a grant of the land, including an addirional quantity in
@ right of pre-emptics, ane, w..o was 3 prior {eutler, rLcovelrmfr

_ « the

113

-~



OF -THE. YEAR 179 47 '
¢ the fettlement from the grantpe ‘on’that principle, fhall'not re-
«« cover with it the pré-emption land; whereas others think that
« he, who recovereth in right of priority, ought to be inthe con-
«digion in ‘which he-would have beeriy and corifc quently-ought 1o
‘« have the pre-emption, 'to which hé ‘would have been mtntlcd, it
« the potterior: fertler had not obtained the grant. Andthis court
«alfo fuppofeth the rights of the loyal ‘company, ‘under whom
s4 Burniides in the principal cafe clalmczh ~and the territo-
«rial limits of whofe order of council are not ' more defirite than’
sc'thofe of the other company, to be no lefs extenfive, and not lefs
«10 be preferred to the'rights of fetters, * than the rights of that
« other company; on thefe (uppoﬁnonc “thisicourt, in order to
« fuch a final decree as at’ this time’ is believed to be CORZruous
‘« with the fentiments of the Court of Appeals; doth. direct that
« 2 furvey be madeof the 400 acres of land, ‘for the fettlernent by
« Andrew Culbertfon, ‘which may be laid down as cither party
<« {hall defire, " to enable t‘xe court to'decide between them on the
i propriety or reafonablenefs of the location; that the patent of -
« James Burnfides be alfo“furveyed and laid down, to fhew how
« much it includeth of the 400 acres; and when this {hall'bead- -
« Juﬁed ‘the court doth adjudge, order and decree, that Burnw
« {ides do convey to'Reid the inheritance of fo much of the 4co
« acres ds {hall be found ¢o Jie within the bounds of the fuid’ pa-
« tent; with warranty againft himfelf, and aliclaiming under him,

« and deliver poflefion 'hereof upon Reld’s paying to him, at thc
« rate of three pounds per hundred acres, for the quantity fo'tobe
« conveyed,- thit a$ to thofe 400 acres the bill of Burniides be
« difmifléd; and, as to'thé refidue of the land contained’inthe pa-
« tent, that the bl}l of Rexd be difmiffed; but Reidis neverthe-
« lefs to'be at llberty to procted to (urvey the 600 acres ‘of land
« for his-pre-emption, 'if he can find land to fatisfy the fame,
« without" interfering’ ‘with the faid patent, -or any other prior
<« claim.”

From this decrﬂe both parties appealed each from fo much
of it as pamal]y difmiffed hisbill . |

© CARRINGTON J. delivered the opmlon ofthe court.

" Thea&of 177g gives 2 preferénce to original fetlers, and {o did
the loyal comyany. The aét grants to iuch fertlers 400 acres in=
cluding their fettlement, and a pre-emption of 600 acres adjoin-
ing, if fuch lands can be found, to which no other perfon has a~
legal right. The Chancellor is miftaken when he likens this
to the cafe of Maze and Hamilton.® IF the cafes were alike, as
he ftates them tobe, this court would have eftablifhed the prefent
decree without 2 dlﬂcnxmg voice; and notwithflanding the criti-

* See APPENDIX A , chs
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_cifms that have béan pafled upon that decifion, this cotirt dpon g,
revifton of that cafe confidet it to have beén détermined in ftrick
conformity with the law,y and agrecably to the principles of equix
ty. But how was the ¢afe of Maze and Hamilton? Maze's ,
fettlement was in 17643 Hamilton’s not until 1770.  Maze,
conftantly afferted his claim of fettlement right.  In Junerg7s,;
Hamilton furveyed 1100 acics ingluding Maze's fettlemént, and
pending thedifpute gotout his patent. T Heact of 1%5%g eftablithed
the right of-prior fettlers, and gives presemption when_wvacans _
“lands are to be found adjoining. “Though in that cafe the fectle:
-ment was Maze’s, yet the adjsining lands which would other=
. wile have' been for pre. emption, werenot vacant, having been fur=
veyed by Hamilton under the authority of the Gréenbrier compa-
ny, anterior to the alt of 1779, This court therefore confider-
ed that Mlaze had a right to his (ettlement; & Hamilton, havinga
right prior to that, under the law of 1779, was entitled to the
remainder of his patent, and fo determined it, with libetty to
Maze to turvey his pre-craption wheréfocver elfe be conld find ve-
cant land, and reverfed the decree.  What is this cafe? Cul«
bertfon proves his prior f{ettlement inconteftably, - in which is
included Farlow’s furvey. Burnfides, not till 1786, (long after
.the determination in favor of Reid in the General Court,) made
his furvey, and fraudulenily obtained his patent for the fettlement,
and for pre-emption in the vacant lands adjoining.” Until then, we
hear of no title in the adjoining lands in any body. Therefore
his patent was founded upon 2 rotten foundation, ({o far as it ins
cluded the fettlement and pre-emption,} it being upon the judg-
ment of the commiflioners, which was declared void by the Ge-
neral Court. An attention to dates will point out the diftin&i-
on hetween the two cafes. Inthe cafe at bar, the pre-emption
~of Samuel Culberfon is made to yield to the patent of Burnfides;
aitho’ the lands adjacent to Culberfon’s prior fettlement were
vacant at the time of the judgment of the General Court in
1784, eftablithing Culberfon’s fettlement and pre.emption. Burn=
fide’s furvey was not made, nor his patent obtained till 1786,
and that by fraud, impofing on the agent-of theloyal company
the commiffioners certificate in 1981, which had been vacated
by the Geueral Court.’ .

" The decree of the High Court of Chancery is therefore erro-
neous in this, thatafier fetting afide Burnfide's patent for fraud,
fo far as it comprehended the lands adjudged by the General

-Court in 1784 to Samuel Culbertfon for his fettlement right, it
. makes the pre-emption claim of the faid Culbert{on, founded on
the
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the faid judgment, yield to the patent of the faid Burnfides,
which was not obtained until 1786, upon a furvey made in
that year. , ’ ‘
The decree is to be reverfed, and-it is now decreed that g .
furvey be made of 400 acres for Culbertfon’s fettlement right,
and 600 acres adjoining, which may be laid down as either par-
ty may require, toenable the Court of Chancery to deteymine as °
to the reafonablenels of the location; that the patent to Burnfides
bealfo furveyed and laid down to thew how much it includes of
the 1000 acres. And when this fhall be acjufted, the courtdoth
adjudge &c. that Burnfides do convey to the faid, A. Reid the
inheritance of fo much of the 1000 acres as fhall be found to lie
within the bounds of Burnfide’s patent, with warranty againft
himfelf and all claiming under him, and deliver pofleffion there-
of upon his paying to the faid Burnfides at the rate of £ 3 per
hundred acres, for the quantity {o,to be cénveyed: Thatas to
thofe 1000 acres, the bill of Burnfides be difmifled," and as to
the refidue of the lands contained in the patent, that the bill of
Reid be difmifled, and that Buyrnfides pay cofts in each fyic i

she High Court of Chancery,

3 CASES





