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BerwzeEN
PHILIP AYLETT, plaintiff,
AND

CALLOHILL MINNIS, William D
Claiborne and Thomas Butler, of whom
firft is furviving hufband of Mary, .wniowmd
cxctl:utnx, and the thwo oth&s arc exccutors, of
William Aylett, hereafter defignated by the
appellation, grandfon, and d;fmu&t Mrmte
and Ehzabeth his wife, William Aylett, Mary
Aylett, Anne Aylett, and Rebecca Aylett, of
whom the four laft named are, with the plaintiff,
children of the faid William: Aylett, the grmqi-
fon, defendents.

ILLIAM AYLETT, the grandfon, was

feifed in\fee fimple of 5 ‘track lof
land in ngwnlhim county, of whick part was
his dwelling plantation, and other parts'werec=
cuplcd by tenents;—was ifed in foe/fimple of
lands in James ¢ity, Warwick, and  Bedford)
counties ;—and was intitled to fourtéen huadred
acres part of a tract of land,  likewife in the coun
ty of Kingwilliam, which. had been demifed for
999 years. /@) of this term, if thﬂh#m
made, as it is fuppe{cd, for it is'not am the
¢xhibits, to have beenmade, ﬁ\gthe ;6 '
of this country by curepeans, perhaps g@or ylﬂ?
or more, rgmamdl wnexpired, at uucm
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(#) Fhiis segriec is taken from the anfwgr of the defendgnta,
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death. for recovering pofieflion of part of the
leafehold land, witheld by the-hufband of John
Ayletts widow, or one claming under him, an
- adtion of trefpafb and ejectment had been com-
menced by William Aylett, the grandfon, in the
name of his leflee.. he died before the trial.  af-
terwards.a cafe, made by agreement between his
reprefentatives and the other party in that action,
mnftead of a fpecial.verdiét, ftating the facts, wus
argued, and ajjudgement given; affirming thetitle
of the leffor of ‘the plaintiff; in con(cqucncc of
hld1, his cxccutors obtained the pofiefiion.

That W'llham Aylc.tt the grandfon, knew his
title to the leifshold land to-be a term for years
only doth not appear. the contrary is more pro-
bable, becaufe his grandfather William Aylett,

who awned all the demifed land, in his teftament,

calleth it, feveral times, “land bought,” doth not
once mentian a leafe, and, after devifing the great-
er; part of  the traét to three of his fons, namely,
Philip,. John, and Benjamin, devifed 1200 acres,

‘the remainder of it, to four daughters feveraly,
and to the heirs of their rcmcctwc bodies, with
remainders in default of fuch heirs, annexing
flaves to every parcel, and, in two of thofe devi-
fes, declaring that the flaves {o annexed fhould
DESCEN D pafs and go, as part of the FREE-

IIOLD.. _and John Aylclt, an his teftament, by
which - VVllliam Aylett, ths grandfon, claming
ainder -his father, derived the title afferted by the
Judgemcnt alorementioned, doth not appear to

have
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havé-fuppofed his title to be lefs than'a feé fimple,

William Aylett, the grandfon, by his teftament,
in april, 1780, without taking any notice of a
leafe, devifed in thefs words: 1 give to:my fon
Philip Aylett,” who is the plaintiff, ¢the planta<
tion on which 1 at prefent live, and ALL' MY
LANDS IN KINGWILLIAM, alfo my land
in Drummonds neck, in James city county, ‘tp
him and his heirs,” and after devifing his lands in
Warwick and Bedford to his fon William Aylett,
one of the defendents, and declaring his will to be,

that his wife fhould hold and enjoy any part of

the aforcfaid lands, during hér widowhood,' to
employ thercon certain flaves, to be alloted to
her, added thefe words: ¢ all the refidue of my
eftate,  of what kind foever, 1 give and bequieath
to my wife aforefaid and my children, to be
equaly divided among them:’ and died fo {feifed
and intitled. R

The plaintiff, after he had, by fome eventsnot
neceflary to be now ftated, become intitled tothe
citute devifed to him, brought his billin the high
court of chancery, clamlng the leatehold land; to
which his father had been intitled, and praying
a decree for the poFcfﬁon and profits thereof.

The defendents, by their anfwer, " ob_]c&ai;
that William Aylett, the grandfon; had no'power
to devife the lcafchold lands, becaufe he hadoa
tight. to them only,” without the paffeffion; adﬁn

; umc-.rl

"
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time of his death, which bare right, being a chof}
en action, was faid to be not transferable by law ;
and, if it were transferable, the defemdents infift-
ed that it was not comprehended ip the devife to
the plaintiff; and that the words, ¢ all my lands,’
therein were fatisfied by the part of them whegeof
that teftator was fetfed in fee fimple; -and that the
leafehold land was included in the refiduary be-
quelt to the wifc and children,

The caufe was heard, oa thebill, anfwer, ‘and
exhibits, t.h‘e i 7 day of may, 1793.

The eourt, in the degree, flighted the ficft ob-
jeftion, fuppoling to be indifputable, firt, that a
chofe en actionis affignable in equity, and, fecond-
ly, that one may bequeath that which he can af-
figny;. and’ the defendents counfi} not urging the
objection, or urging it fo faintly as to hetray a
confciqufnefs that it was not maintainable.

Upon the other. point, the coynfil for the de-
fendents only uoted and applied the refolution,
by the court of kingsbench, of the firft queftion
ftated in the cafe of Kofe ver/us Bartlett, in trinity
term, 7 Car, 1. R

The cafe, to be found in the 292, 3 and 4,
pages ot feports of cafes adjudged during the firft
faxteen years of the reign of king Charles the firft,
golleted and writen ip french by George Croke,
and after his death, revifed and publithed in englith
by Harbottle Grimfton, was
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¢ Ejeilione firmae, of the demife of John Rofe
and Elizabeth his wife, of forty wcres of land,
and twe acres of meadow; in Burnham, for three
years. upon not guilty, a fpecial verdi@: wak,
found, that Philip bcudamore was feifed in feedff
the land in the declaration, enmo 44 Ehzab-thy
and by indenture demifed it, by the name of four
c¢lofés of pafture in Burnham, fora hundred years;)
to Richard Batyne; and that Richard Batyne en+
tered and was poflefled, and being fo pofefied,.
and feifed in fee of other lands and tenements in
Burnham, afterwards, viz. duodecimo aprii:'s,‘z'er-.
ts0 Carolz. made his will in writing, which is
found s beec werbda: * i will that my wife Eliza=
beth fhall have Burnhams and the lands thereunto
belongmg, being threc half acres in Lentficld. and
my will is, if fhe do marry, my fonNicholes
fhall have Burnhams, and three halt acres lying in
Lentfield. srem i will my fon Barthelomew fhiill
have for his maintenance out of the land 5l.
yearly, as long as fhe keepeth herfelf unmarried.
stem 1 will and bequeath to my faid wife Elizabeth
all the reft of my lands, lying in the parithes of
Burnham and Hitchman, during the ume ot her
life, and afterwards to my foa Bartholamey. alfo
i make my wife my full and whole cxectittix .of
all my cattle, corn, and moveable goods: except
fuch as i have appointed to be fold for pagment of
legacies,” prout per le volunt, &c. they find that
Richard Batyne died, and the (aid Elizabeth' prov»:
ed the will in the prerogative coust, qxaa‘gme adw
minifiratio omnium bimorum jurium aéc cr:d:tarm. |

iitum
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di&um: chbardam Batyne.et ejus-teftamentum quali-
tercung’ concernens’. by the judge of the preroga-
tive: court was committed to the faid Elizabetls;

that fhe afterwards took to hufband the ds¢fendent,
whereby they were pofiefied of the faid-leafe: and
that the faid Bartlett afligned that leafe to Richard
Hammond, upon the condition for the payment
of 30 pounds, . at/a day certain, who, failing of
the payment thereof, - reaffigned ‘afterwards that
leafe to the defendent; that ‘the faid Elizabeth
died, and afterwards the faid Bartholomew died,’
and that Elizabeth, the wife of Bartholo'r'ncw,-
obtained letters of admniiftration de fonis Richards
Batyne non adminiftrat’ by Elizabeth the wife of
Richard Batyne, whotook john Rofe to hufband,’

and they let .to the plaintiff, and the dcfcndcnt;
ouﬁed ‘him, . and if, &c.

Thxs cafe was argucd by Calthorp for the plam-f
tiff, and by Germin for the defendent.”

Thc firlt queftion was, whethcr this leaﬁ: for
years be.deyifed to Elizabeth for life, remainder
to Bartholomew? and all the juftices (abfense
Richardfon) refolved, that if a man hath lands
in fee, and lands for years, and devifeth all his’
lands and tenements, the fee fimple lands paﬁr-
only, and:.not the leafe for years: and if a man’
hath a leafe for years, and no fee fimple, and de-
vifeth all his lands and tenements, the leafe for
. 'years- pafieth ;. for otherwile. the will thould be-

- merely void. - X

Sécondly
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~ Secondly, they all agreed, that if one devifeth
his land, which he hath by lzafe, to his executor
for life, the re:nainder over, that there ought to
be a fpecial alfent thereto by the exzcutor, asto

a-legacy, otherwife it is not executed: and there
was not here any fpecial affent.

Thirdly, Jones and mylelf were of opinion,
that it app-ars here that he had other lands in fee,
which he devifed to his wife, durante viduitate;
and other lands which he devifed unto her, for
life, the remainder over, and then that devife may
not extend to thatleife. bt Berkley to the con-
trary, becaulfe it may be that land devifed, as long
as (her1s unmarried, is the fole land which he had
in fee: and the other land devifed abfolutely is the
leafe for years ; but it was thereto an{wered, that
the devifc is unto her, for life, of the lands in
Burnham and Hitcham, and clearly no part of the
leafe land extends into Hitcham; fo as it is clear,
it extends not to leafe lands, but to frechold lands.

Fourthly, Richard Batyne making his wife his
fole and whole executrix of all his cattle, corn,
and moveable goods, and not mentioning what
fhall be done concerning the refidue of his eftate;
whether the wife be abfolute executrix gusad all
his eftate, or only particular executrix guead his
cattle, corn, and moveable goods, and not guoad
his leafes, and his debts? and as touching that
point, we all agreed, that one may make feveral
executors; the one guoad things real, the other
guoad things perfonal, and may divide their autho-

B) rity ;
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tity; yet quoad creditors, they are all executors,
and as one executor, and may bc {ued as one ex-
ecutor, 19 H. 8. 8. Dy, fol. 3. 32..H. 8. Br.
Exec. 155. bat Jones juftice and myfelf con-
ceived, as this cafe is, that fhe s fole and
abfolute executrix for the whole eftate, as well
leafes as debts, and other things: for when e
faith, that fhe fhall be his fole and whole execu-
trix of his cattle, corn, and moveable goods, it
is but an enumeration of the particalurs, and no
/ exclufion of any, efpecialy when he doth not make
i any other executor, for the refidue: and catalla
in latin extends to all things. and it may be in-
tended, that fo was the intent, when he made
not any other executor. but Berkley juftide con-
ceived, that the is a {pecial executrix guoad the
things enumerated, and no general executrix.

The fifth queftion ‘was, admitting that the is
no abfolute executrix guoad 2ll the eftate, but-
quoad the particulars fpecialy named, and the
proving the will, and it being found, that admi-
niftration was committed unto her omnium bonerum,
&c. prout antea, whether that be a general admi-
niftration committed, or only an adminiftration
of the goods whereof fhe was made executrix?
and Berkley held, that it is but a fpccral admini-
ftration, becaufe it is bonorum jurium & credito-
rum praedié? Richard Batyne ef praediét reftament’
. concernent’ and that.coupled to the teftament; fo
that it extends no further than the will. ‘but Jones
and ‘myfelf were of opinion, that it was a general

adminiftration
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adminiftration committed; for juriym et credito, *
rum are general words, and the word ez thould be
expounded as anf, and it capnot be tied only to
the teftament; for there be not any words of
debts, as Credztarum imports:”and they be as ge-
neral words, as are ufual in gencral lettery of
adminiftration; wherefore upon all the matter,
juftice Jones and myfelf were of opinion againft
the plaintiff, that he fhould be barred.  but juf-
tice Berkley € cantra per quod adjournatur.’

And the counfil for the defendents in the prin-
cipal cafe relied upon the authority of thzt refo-
lution of the firft queftion in the cale cited, which,
as he thought, favoured the right clamed by his
clients, not lefs than if the cafe had been, for
that purpofe, contrived by himfelf. and

The judge of the high court of chancery, for
reafons hereafter affigned, not allowing the autho-
rity of the refolution quoted to be more decifive
than if the cafe had been {o contrived by the coun-
{il, although that refolution had been quoted in
Weftminfter hall half a fcore of times, without
difapprobation, and once or twice with approba-
» tion, delivered this opinion: ¢ that the plaintiff,
by the teftament of his father, was intitled to
the leafehold land clamed by the bill, but that the
faid land was {ubject, as a {pecific legacy, to pay-
ment of that tcﬂazors debts;’ and the court decreed
the defendents, who were executors, to deliver o
the plaintiff pofic cfﬁon and toaccount with huE for

the
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the profits, of the faid leafehold land, upon hls
entering into bond, with furety, for payment of
~ his proportlon of thofc debts to which a fpecific
lcuacy 1s liable.

In juftification of this opinion and decree,
what followeth 1s fubmitted to cenfure.

A man, not acquainted with law cafes, to
whom, after reading the teftament of William
Aylett, the grandfon, and being informed of the
facts before ftated, was plopoundcd the queftion,
whetlher | hilip Aylett, the devifee, was intitled
to all his fathers linds in the county of Kingwil-
liam, and, among them, to the lands which he
had a tight to hold for Qoo years only? after re-
coveripg from the furpn e, which a controverfy
upon fuch a devife, in which doth not occur an
ambiguous fentence, an equivocal word, ora
technical term, muft occafion, would probably
not haefitate to anfwer the queftion affirmatively,
if he did not th'nk|it too trifling to be afked or
an{wered, obfcrvm{: that the fee fimple lands and
the leafehold lands both were the teftators lands,
although one.were his for an indefinite time, and
the other were his for a definite time;—that by
the complexion of the teftament, he, who made
1t, {e'ms to have intended to divide all his landed
- property between his two fons, and out of his
other eftate to raife portions for daughters, which
is the moft ufual mode of provxﬁon for a family
of children;—and that the prefumption in fa}ror

0
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of the devifee Philip is the ftronger, if the tef-
tater knew not that his title to the leafehold land
was lefs than a fee fimple. he would probably
have obferved further, if the teftator had faid,
¢ igive to my fon Philip Aylett all my lands
freehold and leafehold,” the terms ¢ freehold and
leafehold” would not have been any thing more
than enumeration of the fpecies, whereof lands
was the genus; and that a devife of the genus in-
cludeth all its {pecies. and that if William Aylett,
the grandfon, had been feifed moreover of lands
holden for the life of another, where the cefluy
gue wze furvived the teflator, thefe lands would
have been comprehended in the devife, as well
as thofe holden in fee fimple, and for term of
years, becaufe included equaly in the generical
term.

A man, not altogether unacquainted with law
cafes but, emancipated from a fervile obfequiouf-
nefs to the authority of adjudications in fome par-
ticular inftances, to whom was propounded the
fame queftion, in verification of the affirmative
anfwer to it, will endeavour to thew the only true
meaning of the devife in the teftament of Willi-
am Aylett, the gr.and)fon, to the plaintiff to be,
that he thould have the leafehold as well as the
fee fimple lands in Kingwilliam county, and that,
in fuch a cafe as this, authority oughtnot to pre-
vale againft that intention.

I. The true interpretation of thic devife will
appear from thefe confiderations.
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1, Tranflation, ex vz termini, imporgs moti-
on, and coniequently change of place. _ for phi-
lefophers, of whom f{ome have attemptéd to de-
fine motion, and cthers have denied motion to
be definable, however they difter in that, have
all agreed change of place to be either an eflenti-
al part, or a neceflary concomitant, of motion.
and, if to moral entities we muy, by analogy, at-
tribute place, which naturaly fignsficth the part
of {pace occupied exclufively by body, dominion,
right, property, may, when it is tranferred, be
faid to change place, 1i. €. to change the owner.

2. Tranﬂation of dominion, right, property,
by teftament, 1s perfect, at furtheft, fo foon as
the devifee or legatary confenteth to acccept the
fubje&t devifed or bequeathed, (4, and, accord-
ing to the opinion of fome, at the death of the
teltator.

3. If the place of the fubjet transferred be
changed, by the transfering act, and the tranfla-
tion be perfect, fo foon as the fubject of it is ac-
cepted; the fubject transfered is not the thing in
which the dominion, right, property, is exercife-

‘able: for the place of the land, if that be the
thing, is not changed; the flave, horfe, piece of
furniture, garment, library, philofophical appa-
ratus, if that be the thing, may reniain where it
was, and yet the dominion, nght, property,
" thereof may be perfectly transfered,—the place of
the

' (%) 8ce Rutherforth on Grotius b. 3. ¢. V1.3, V.
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the dominion, right, property, may be changed.
fo that,

4. When one {iith, he devifeth land, or be-
queaths any other thing, the terms are elliptical ;
fome words are left out which are underftood;
and, in fuch a cafe, the teftator muft mean that
the devife or bequeft fhall have, not a fenfible
immediate operation upon the land er other thin,
faid to be devifed or beqeathed but, a myﬁica%
operation on his dominion, right, property, over,
to, in, the land, or other thing.

Thus Juftinians compilers, Bra&on, who fol-
Jowed their method, and other exa&® writers, in-
titule their tractates upon fuch fubje@s 2 acqui-
rendo rerum DOMINIO. ;

He, who may incline toafk, by way of objec-
tion to what is here ftated, do men never on fuch
occafons, {peak or write, without fhrouding, by
a figure, half of what they mean, is defired to
confider the quotations in the note. ()

Some

(¢) ¢ The firft aim of language is to communicate our thoughts ; the
fecond, to do it with difpatch. the difficuities and difputes coneerning
language have arifen almoft intirely from neglecting the confideration of
lhcﬁatter purpole of {peech, which, though fubordinate to the former, is
almef as neceflary in the commerce of mankind. ®** words have been
called muinged ; and they well deferve that mame, when their abbreviations
are compared with the progrefs which fpeech could make without thefe
inventions; but, compared with the rapidity of thought, they have not
the fmalleft clame to that title. philofophers have calculated  the differ-
ence of velocity between found and light, but who will attempt to calcu-
late the difference between (peech and thought? what wonder then ht,h,at

; i the
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Some may afk too, if tranflation in general do
not operate immediately upon the thing faid to
be transfered, what, in the particular cafes of a
feoffment of lands, and a gift of moveable goods,
do livery of fzifin, in one, and tradition, in the
other, mean? to which queftion the anfwer is,
thofe ceremonies are images of the tranfition of
dominon, right, property ;—pofieflion of a thing
is prefumptive evidence of the pofieflors dominion,
right, property; delivery of the pofeffion is a fym-
bol reprefenting a change of the dominion, right,

prop Cfty,

5. The moft unerring mode of interpreting a
teftament, tie terms of which are fuppofed to be
equivocsl or ambigupus, is by inferting the words
necc:larily underftgod :

For exumple: \in this cafe where the teftator,
who had one tra& of land, holden in fec fimple,
and was intitled to another-tract of land, holden
for term of years, both trats in Kingwilliam
county, devifed all his lands in Kingwilliam to
his fon Philip Aylett, the man, whofe wonderfull
fagacity enabled him, after diligently exploring
the devife, to fmcll or {py out in it an equivoque
or an ambiguity, would perhaps admit that it

vanifhed,

the invention of all ages thould have been upon the ftretch to add fuch
wings to their converfation as might enable ir, if poflible, to keep pace in
fome mealure with their minds.,” Epea pteroenta, or the diverfions of
Purley, by John Horne Tooke, who, in a note there, hath tranfcribed
from m le Prefidente de Brofles, thefe pertinent words: L'efprit humain
veut aller vite dans fon operation; plus emprefsé de s"cxprimer promp-
tement, que curieux de s'exprimer avec une juftefle exafte er refldchie.
s'il n’a pas l'inftrument qu'il faudroit employer, il fe fert de celui qu'il 2 -
tout prée.
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vanithed, if the words 7ight £5, which are proved
to be neceflarily ualerttood, were fupplied; with
which fupplement the devife would be read thus:

¢ 1 give to my fon Philip Aylett all my rigor 10
laads in Kiogwilliam:" in which cafe,

6 That the devifce woull have been intitled to
the leafehold lands .n quefiion, as well as to the fie
fimple Lands is athrined, with confilence, becauie
the concluann is believed to be undenuble, and,
if fo, the uecice was corredl.  but

Tt is {aid to b~ proved, by authority, thatis by
the torementioned cat. of Role ver/us Bartlett, to
be erroneous; i d truth, reafon, juflice, and in-
difputable princples oi law, confpiring together,
will fometim~s no ore enable a demend o ftem
the torrent of authority than a fiir wind, aided
by concurrent tides, wiil be able to drive through

the fyrtes the bark.
Illifam wvadis atque aggere cinélem arenae.

II. On this part of the cafe, obfervations will
tend to thew :

1. That judicial determinations of queftions
not legal in their nature, although they muft, fo
long as they remain un:everfed, be definitive in
the cafes wherein the queftions were neceffarily
difcufled, and determined, ought not to be pre-
cedents of decifive authority, when fimilar quef-

] (I\' 4 i tiOhS
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tions occur in other cafes, if judges in the latter
“difcover the determinations in the former to have
been erroneous.

2. Thata falfe judicial interpretation of one
mans teftament, if the words be not law terms,
of a meaning in that {cience different from their
meaning in ordinary difcourfe, ought not to be
a precedent authorifing a like interpretation of
like words in the teftament of another man.

. That the cafe of Rofe ver/us Bartlett is not
a preccdent of decifive authority in this cafe, if in
any other.

That queftions, which cannot be called
qucfhons of law, are frequently brought before
courts of judicature the experience of every day
theweth,

The determinations of fuch queftions by thofe
courts ought not to be precédents of decifive au-
thority, unlefs every judge of them were ¢qual to
the man whom Juvenal defcribes, Sat. III v. 77
(d )—unlefs every judge wete fuch a pr0d1gy
of genius and learning as the man, hight ¢ the
admirable Crichton,” who, inviting all the literati,
whitherfoever he went, to difpute with him, and
undertaking to anfwer rightly every queftion,
~which could be propounded, in any art or fcience, .

and

(d) Grammaticus, rbetor, geometres, pictor, aliptes,
Augur, [choenobates, medicus, magus ; omnia nowit.
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and in any of twelve languages, and this either in
verfe or profe, at the choice of the antagonift or
querift, is reported to have aftonifhed the audi-
tories at all the trials by proving himfelf not ta
be a vain boafter. ’ |

But fuch phaenomena are lefs frequent than
comets. /¢/ and therefore the authority of fen-,
tences by judges of law, who certainly are not al-
ways perfect adepts in every {cience, may be, in
many cafes, difallowed by their fucceflors, if thefe,.
better informed, difcover the fentences to be er-.
toneous.  And this the englith judges fcruple not
to do, even incafes where the queftions were pure-
ly legal, as well as in other cafes.

+ If 2 man had devifed a tra& of land, on one
fide of a determinate line, to be laid off in a tri-
angle, of which the other fides fhould be fuch
that the fum of their {quares fhould be equal to
the {quare of the given line; and if any court had:
determined upon fuch a devife that the angle fub-
tending the hypotheneufe fhould be an oblique
angle; ought that determination to authorife a

fimilar
(e) Quintilian, who would have a youth, intended to be an accom-
plithed oraror, to ve inftruéted in the acrs (and what he fuppofeth necefs

fary to the orator muft be no lefs neceffary for tl‘l:ﬂ“f}'il:g a judge t dea

cide rightly queftions of every kind which may be difcuffed before him)

{0 ut efficiatur orbis ille dofirinae, quam graeci encyclopaediam vocant, <x=

pected fome might alk, quid gd avendan caufam, .dicemf:am'w ﬁu‘fﬂrriam_r,,,
pertinet, fcire quemadmodum in data linea confiitui triangula aequis lateri- .
bus poffint 7 aut quo melius vel difendet reum wel reget conjilia, 1'“ citha-.
rae fonos neminibus et fjatiis difinxerit? to which he anfwers thus: aom

eum a nobis inflitui oratorem, qui.SIT, aut FUERIT, [ed imaginem quans
dam concepiffe nos animo perfefli illius, ex nulla parte ceffantis.
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fimilar fentence in another cafe, where the fame
queftion occurred, although, in citcufling the
Lutter, fhould be dcmonﬁritcd as may be de-
monflr.ted, th.t the angle, which alone can an-
fwer theconditions of the quettion, 1s a rightangle?

If fuch a difpute as Archimedes rightly decided
between Hiero, king of Syracufe, and the me-
chanic, who was accufed of pilfering fome of the
gold dclivered to him for making a crown, and
of fupplying the place of what was withdrawn by
buafer metal, coming before courts of law had been
determined by a mode known to e falliéle ; would
not a court of law now, difireg: erm'? any number
of thofe determinations, refort to the hydroftatic
expesiment, which is mfalivic ?

To adjafting the proportion, which a tenent for
life ought to have, of the purchafe money, for
whlch an eftate of inheritance fhould be {old, would
a court, at this day, regard the rules obferved in
fuch cafes by the courts formerly, or have recourfe
to the problen:s and tables 1nvcntcd and formed for

that purpofe by the accuraté Demoivre, Halley
or Price?

Ina queflion concerning the legitimacy of a
pofthumous child, which is a phyfiological quef-
tion, depending upon the time of birth after a
hufbinds deth, ought a court to regard the au-
thority of opinions, by which former judges of
tiw had limited the time of gcﬂatlon, fo much -
as the opinion of Hunter, the eminent anatomift
and accoucheur ? If




[ 2 ]

If the mother had taken another hufband, fo
foon, ‘after the death of a former,. that the child
might have been begoten (/) by either, would
a court at this day, permit the child, even if au-
thority could be produced (which feems, by
Cokes com. on Lyt. fol. 8. b, not impofi-

fible) for permitting him, to chufc his father? (g)

Formerly, no proof of any thing, lefs than
impoflibility of procreation, feemed admiffible to
baftardize a child, who was born in wedlock, if
he might have been begoten, whilft the hufband
was injra gratuor maria. for this numberlefs au-
thoritics are extent, and fome of them later than
the determination of the cafec between Rofe and
Bartlett. do courts at this time abide by thofe
authorities?

' In

(f) 'Fhis might have happened in the cafe of her, who, returnjng
from the interment of her hutband, told & wooer, refolved to npp[y early
enough as he thought, thar he was too lare; and in the cafe of the ephe-
fian matron who, as her ftory is related or perhaps invented by Petronius,
to fave a living hufbind, in danger of eapital punifhment, for negleét of
duty, whilft he dallied with her, in watching the corpfe of one who had
been gibered, contrived to make a dead hufband fupply the place of the
mcletaétor, ftolen away by fome of his friends in the guards abfence.

(g) A prince fatisfaftorily decided a difpute hetween two women,
each alleging herfelf to have borge rhe fame child. but a child, if he can
tell what tather begor him, muaff be wifer than Selomon. the iother, in
fuch a cafe, muft be wifer than either of them. why the might not be a
witnefs in it perhaps no goed reafon can be given. the lineaments of the
child itfelf in fome inflances, e. g. refemblance of one or other, ot of the
acknowledged children of one or other, hufband, might qualify the cbild,
in propria perfona to prove the matter in queftion. when a roman pro.
conful of Sicily faid to a man of that country, ¢icannor account for the
exaét fimjlitude between me and thee, fince my father was never in this
province ;* the ficilian, revenging rhe infult on his mothers chaftity qu-
dacixs quam wirgis et fecuribus [vEjebio conweniebat, as Valerius Ma.i_,qm‘q!
obferves, petulantly retorted, ¢ but my father went frequently to Rome,
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In Brookes abridgement, title adminiftr. n. 47,
in Swinburnes treatife of teftaments, part 7, fect.
8 and in the life and opinions of Triftram Shandy,
gentleman, vol. 4. p. 195, we meet with the
cafe ftated in the note. (/) '

This cafe, "in Cokes third book of reports, fol.
40, 1is indeed denied to be law; becaufe it is er-
roncous; and, for the fame reafon,

The interpretation of a devife in one mans tefta-
ment, if the interpretation be erroneous, ought
not to be a precedent authorizing a like interpre-
tation of a like devife 1n another mans teftament.

When

(b) ¢ In the reign of Edward the fixth, Charles duke of Suffolk hav-
ing iffue a fon by one venrer, and a daughter by another venter, made his
laft will, whercin he devifed goods to his fon, and died ; after whofe dearh
tie fon died alfu; but without will, without wife, and without child—
his mother and his fifter by the fachers fide (for fhe was born of the for-
mer venter) then living.  the mothier took the adminiftration of her fons
goods, according to the ftatute of the 21t of Harry the cighth, whereby it
is enafled, that in cafc any perfon dic inteftate, the adminiftration of his
goods fhall be commited to the next of kin.

The adminifiration being thus (furreptitiounflly) granted to the morher,
the fifter by the fathers fide commenced a fuit before the ecelefiaftical
judge, alleging, 1, that fhe herfelf was nexr of kin, und 2, that the mo-
ther was not of kin at all o the party decealed 3 and thercfore prayed the
court, that the adminifitation granted to the moher might be reveked,
and be committed unto her as nexe of kin to the decealed, by force of the
faid ftatute.

Hercupon, as it was a great caufe, and much depending upon its iffue—
and many caufes of great property likely to be decided in imes to come,
by the precedent to be then made—the moft |carned, as well in the laws
of this realm, as in the civil law, were confulted together, whether the
mother was of kin to her fon or no.—whereunto not only the temporal
lawyers—but the church lawyers, the juris confulti —the juris prudentes—
the civilians—the advocates—the commiffaries—the judges of the confif-
tory and prerogative courts of Canterbury and York, with the mafter of

the f;;;ultics, were all unanimoufly of cpinion, that the mother was not
of kin to her child.” '
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When a court of law mifinterprets a devile, 2
fentence, in conformity with that falfe interpre-
tation, depriving one of an eftate, is no lefs con-
trary to law, than the fentence which deprived a
mother of her right to an eftate, upon the falie
principle, thut fhe was not of kin to her own

child.

In neither cafe was the queftion merely legal.
in the cafe of the devile, where no technical
term occurred, the queition was purely philolo-
gical.

The court is as much bound to fullfill the in-
tention of a teftator, according to the meaning of
bis own words as to grant the adminiftration to
the next of kin,

A courtof law, who, interpreting one mans
words in his teftament, about the meaning of
which no man could have entertained a doubt,
if fimilar words in the te{tament of another man
had not been miﬁntcrprctcd by another court, up-
wards of 160 years before, fhould be guided in
their determination by the authority of fuch a
falfe interpretation, are affirmed to determine con-,
trary to law,—affirmed with the mere confidence,
becaufe the law doth not prefume the teftator to.
know of fuch mifinterpretation, but, on the con-
trary, prefuming him to be izops confilii, . direéts
the judges to interpret Az words according to
what they believe to be zs meaning by tbem, up-

on
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on the fuppofition that he is without the aid of
thofe who could inform him of judicial fentences,
by which fimilar words had been mifinterpreted.

Indeed recurrence to authorities in queftions
upon the meaning of teftamentary difpofitions

feems improper in “moft cafes, where terms of art
do not occur.

If a-painter, who had been defired to draw the:
picture of William Aylett, hearing that he refem-
bled one Richard Batyne, fhould inquire after the
latter, draw his picture, and prefent it for Wil-
liam Ayletts, moft people would think the paint-
er acted abfurdly, and more abfurdly, if the like-
nefs which he took of Richard Batyne was not a
faithfull likenefs. when the defendents counfil
rummaging inhis repertorium juridicum, his lum-
ber room of law cafes and authoritics, found a
judicial interpretation of fome words in Richard
Batynes teftament refembling the words in Wil-
liam Ayletts teftament; and recommended an
adoption of that interpretation in the principal
cafe, the judge of the high court of chancery
thought, if he had adopted the interpretation re-
commended, which appeared to him falfe, he
thould have determined contrary to law, and have
~ acted not lefs abfurdly than the painter; for the

interpretation of the teftament ought to be as true
*an image of his intention who made it, as the
portrait ought to be of him for whom it was
drawn: more efpecially if the cafe of Rofe wer/ius
| Bartlett
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Bartlett be not only contrary to law, asitis cleaf
ly proved to be, but, for other reafons, to be ex-
planed héreafter, ought not to have the ‘weight of
an authority.

~ Some judges and many lawyers revere autho-
fo much, that they feem to believe nothing,
whxch hath thatfanéion, to bé wrong and rLdl'Cl.-
ly any thing, whlch wants it, to be right, and
pear to be d].f leafed with thofe who have not
ﬁe fame kind of implicit faith.

Several years ago, in a cafe between Par{ons and
Parfons, where the queftion was upon the inter-
pretation of a devife, the chagrine of the plain-
tiffs counfil, occafioned by the courts Juugcmei ts
which he thought contmry to fomc auth ormcs
produced by hlm, broke forth in a declaration
that, fo foon as he fhould return home, he would
burn all his books of reports. fuch an holocauft
might have been an offering not altogether accept-
ablre to Aﬁmca ; becaufe of the reported cafes are
many cxceedmgly valuable. ~better would bave
been an imitation. QE Promethcus, who 1s faid to
have taught men, in facrifices, to confume on
the altar the entrails and offal, %hat is, the vile
parts, of vi&ims, and to regile themfelves, in
jocund feftivity, with the dainty parts.

Of the reports more in proportion might be
{pared than the barber and curate faved from Don
Quixotes library; out of them, well winnowed

D from
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from the chaff accumulated with them, a body of
civil law may be formed, equal in valae with the
code, pandetts, inftitutes, and novels, which were
ufhered into the world. with imperial aafpices.

American. judges may contribute o fuch a de-
firable compilation; and will not have t6 éncoun-
ter the prejudices, and to ftruggle againft the dif-
ficulties, which muft occur ih England, and re-
tard a reformation of that part of the law, which
is faid (Co. inftit. part 1. fol. 344, 2) to ¢ con-
fift on-reports and judicial records:” many of
which reports englith judges acknowledge to {avc
been ill founded.

But how can this be done by american judges,
if they may not rejet thofé cafes in the reports,
which are contrary to law, or not rejet them,
before they fhall have been reprobated By englith
judges? if the cafe of Suffolk had not been deni-
ed by englith judges, muft it have been adimted
by american judges to be law? in retiifn for this
deference by american judges to englith autheérity,
how would englith judges réfEe& ariétican autho-
rity? the refolution of an american coutt, quoted in
Weftininfter hall, if any counfil there fhoutd ven-
ture to expofe himfelf to ridicule, perhaps to re-
buke, by the quotation, would, mo doubt, be
treated, if not with faftidious neglect, like a * sus
Blmervam,

- The

® Cic. fam. 1x. 18, Acad, 1. 4.

-
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The judge of the high coust of chancery, not
fuppofing himfelf to be in fuch a hump.li:nng pre-
dicament, as that he mpft wait for leave from
englity judges, before he can venture, to reject an
englith determination,

ITI. Denied the authority of the refolution in
the cafe of Role ver/us Bartlett, upon which the
defendents counfil in the prmc:Pal cafe relied,

That it is contrary to law is believed to have
been proved.

Upon that, and other parts of the cale, to fhew
that it ought not to be refpected, are obferved,

. The former part of the refolution of the
ﬁrﬁ queftion is a dogma, merely didactic imperi-
ous and 3rb:trary, for which no reafon is aﬁigned
and the reafon given for the other part of it, al-
lowing leafehold lands to pafs by a devife of all
his lands, where the teftator had only leafehold
lands, feemd, aukward. the reafon given is,
¢ for otherwife the will would be merely void.’
inftead of which moft other men would have
given this obvious, as \well as true, reafon, why
the leafehold lands fhould pafs to the devifee, ‘ that
they were devifed to him.’

Again; a cafe might have happened in which
this refolution might have been an authority on
cither fide of the queftion, and with equal force.
if a man, who had lands in fee fimple and fl:-md:

or
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for years, had'devifed' ‘all “his lands 'to_ﬁim‘-Who_
was heir'at law of the'téftator. /7) ' the'devife,
without doubt would' have been void ds'to the
fee fimple lands, becaufe they would' have de-
feended, and therefore could not"hwé]p’aﬂ'éd'by
the devife, to the heir. here then might have
been urged, on one fide, the leafehold lands
thould"pafs, becaufe ¢ otherwife the will would
be merely void;” on the other, that the leafehold
lands fhould not pafs, becaufc * the teftator had
fce fimple lands,” as well as leafchold lands. (2)

Q

2 The {pecial affent of an exgcator, to whom
a term for yeirs was deviled, with a remainder
over, in orger to execute the remainder, feemed
not neceflary, as the court refolved 1t to be in the
cafe quoted, if fome facts frated in the {pecial
verdi¢t be properly confidered. K

- 2. On the third queftion the judges differed
in opinion; yct it feerms included in the firft
queftion, on which they were unanimous.

4. One queflion in the cafewas this: Riclard
I/J“:.’J‘{;'n:’ maki g bis wife whyle and file executrix
. Rt all bis cattle, corr, and meveable goods, and
' not mentioning what flall be done concerning the
J refidue
cai‘g) 1f Philip was elde® fon of Willam Ayletr, this was the principal ‘

(4)-When an adnirer of Creke lately faid, ¢ hie backs were the beft
extant,’ one, o whern this eulogy was-reported, obferved upon ity ¢ that
neen of thie lavw 2 ound the wafes colle€ed Ly that auther as uleful as belli-
gerent natione fod Ouitt (diers, debo will ight fer ¢ither of oppofite para:
l‘ifh;!;ﬁnd this obfervauon feems verified i this cafe of Roie verfus Bart-
ete. '



refidue of bis eftate, whether the ‘wife'be’ lﬂ'&h‘te
| execumx quoad all bis eftate, or only partwcilar

executrix quoad bis cattle, corn, and movenblé giody]
and not quoad Ais quﬁ: 4 bis debts? in difcy i B
ing which queftion, t % the Judges, in ofder

to prove the wife to have $éen, not a fpecial] bt}
a catholic executrix, ufed one argument, in'¢ 6&‘
terms: catalla in latin'extends'to all rbmgr, 1
ing the englith word  cattle’ in the teftame fs
which fignifies gregarious quadrupeds, into a 1a-
tin word which may include a leafe  of land for
years. as happy an expedient as any of thof¢
which occurred to Peter, Martin, and _Iack, in’
Swifts tale of a tub.

. The cafe doth not appear, by the report of
ity to have been ﬁnaly decided, and fo cannot be
faid tranfiffe in rem judicatam; for it ends thus:

“ wherefore upon ALL the matter juftice ancs
and myfelf were of opinion againft the plaLn
that he (hould be barred. but juftice Berkeley
¢ contra, per quod adjournatur.’

For  thefe reafons the judge of the high court
of chancery, rc:{L&mg the clumfy, bungling, iin-
finithed cafe of Rofe wverfus Bartlett; as l?c
thought it, made the decree, whlch he.. be~
lieved exaltly correfponded with the meaning of
William Ayletts words, inquifitive to difcover
that meaning from thofe wofds, convin¢ed that
they only ought to be confulted for- difcover
ing it, //) Bu,t.,:.";i

(1) John Locke, in his cffay far the underftanding of !'émi Pails'ép
l.'ts. by con!u]nngfamr Paul h:mfcff obferved, that fo ..rmquﬂ'nvtj
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~ But he was miftaken, ss it feemeth, for the
court of appeals, before whom the decree in the
principal cafe was impeached, an the 13 day of
march, 1795, delivered this opinion: ¢ that the
teftator appearing to have had freehold lapds in
the county of Kingwilliam to fatisfy the devifg to
his fony Philip of a// bis lands iy Kingwilliam, the
leaehold lands in queftion did not pufs therehy,,
ACCORDING TQ UNIFORM DECISI.
ONS ON THE SUBJECT, bus pafld in the
refiduary eftate devifed to the wife and children of
the tgftator, and that there is error in the faid
decree,” and therefore reverfea the faid decree.

Upon the rever(ing decree the writer of the
fr_oluﬁaons to it will make one remark, and to it
ubjoin one queftion.

. "Ph¢ remark is: the terms ¢ uniform decifions,’
that js, decifions in England, fuggeft a power-
o full

ers of thafc epiftles, who had a mind to fee nothing in them bur juft what
the:aurhor meant, would not find the underflanding of them difficult;
whereas orhévr could fee in them what they pleafed.
A turkithtrasveller. introduced into the vatican, when thelibraran thew,
gk the fhelves on which were tanged the books relating to theology, the
polyglotts, paraphrafes, commentaries, tranflations, hiftorics, conngétiony,
hemilics, fermans, decreesof councils, polemical traéts, and many more,
writen, in order to explane the chriftians hible, faid, ¢ i fuppote then af-
ter all this, every part of your bible muft be well underftood.’ quite tha
~ raverfe, anfwered the librarian, eontroverfies have multiplied from that

eaufe, whether controverfies haye increaled, or diminithed by the greae
- wamber of adjudications in cafes where interpretations of teftaments have
kesn i queflion the reporteriof the principal café will not pretend ro de-
cide; but he doth verily believe that in 1793, if the cafe of Rofe verfus
nln‘!&; which was difcuffed more than 160 years before, had never been
publifbed,: no man would have thought whether William Aylect meao-
od to give all the land to which in Kingwilliam county he had any kind
of right to Lis fon Philip Aylett, a controvertible queftion.
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full argumcnt in favor of a different dccnﬁoﬁ m
Virginia, if the firft englith decifion Were erro-
neous, as itis affirmed te have been. in that
country, if many and uniform "decifions have efta-
blithed the doétrine, although it be unfound, de=
Sendit numerus. but in the principal cafe, if it
be the only inftance (and for any thing appear~
ing to the contrary it is the only mﬁance) in
which any man ever thought whether a devife of
the whole, was fatisfied by part, of a thing? to
be a difputeable queftion, the precedent here
ought to be the reverfe, as is conceived, of that
in England.

The queftiori is: when 4 man, who had two
tra&ts of land in Kingwilliam county, devifed all
his lands in that county, thatis, both the trais,
to his fon Philip Aylett, and when that devife is
fatisfied with half his lands; that is with one of
the tracts, in Kingwilliam county; this do&rine
being eftablithed; whether, when the fame tef=
tator devifed ALL the refidue of his eftate to his
wife and chlldren, the devife of ALL there was
not fatisfied, as in the other igftance, with one
HALF of the rcﬁdua y eftate; in confequence
whereof the wife;w have been intitled to one:
fixth of one half, and to one third of the other
half, that is to three twelfths or one fourth pl.rt, ok
of the n:uduc’
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