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To Tue PUBLIC.

THE pafe,of Maze and Hamilton, with one
other, I had intended to publith in an appendix
to this volume. -But the manufcript having been
unfortunately depofited in a houfe which was
lately confumed by fire. I have great reafon to
- -apprehend that it was either burnt, or by fome

other means deftroyed.
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ERRATA. 1v.

Line. : -
41 For hinder read hinders. ,
26 Infert by before the words the’owner. =
4 Strike out the comma afier mother and put a period,
12 Strike out the femicolon after it and put a comma.
5 For empowed read empowered..
36 For 1 read 3. . '
17 For appellant read appellee.
2 & 3 For appellant read appellee.
8 After teftimony infert of.
17 After regarded infert it. . ) oo
31 After rule, firike out the mark of interrogation. and *
put a perisd. :
12 For lands read land.
44 For forfeiled read forfeited. -
7 & 14 For fecurity read furety.
4 For principal read plinciple.
32 Before fuperior read the.
21 For laws read law.
4 After it infert to.
21 For principal read principle.
14 For determination read termination.
11 After but infert where.
37 After idea put a femicolon g
40 dfter that znfert of. - '
3 Strike out not. )
34 After endorfer, flrike out a period and put a comma,
after 443 flrike out the comma and put a period;
14 Strike out the femicolon after fault.
24 After not infert.an. ’
41 Strike out the femicolon after declarations.
2 For is read as., '
" 10 For prices read price. -
12 After Johnfon, firike out the femicolon and put a come
ma. .
19 Strike out the comma after the word Stockdell, and
put a period.
.37 For law read all.
2§ For points read point.
27 Strike out the commas put a period after the word plea,
" 9 For 2 read 1., .
40 For furvices read fervices.
1 For ftronger read ftrong.
14 For centinental read continental; 39 For
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39 For collufion read.collifion.

22 For decifion read decifion.

30 Strike out of after the word General.

31 For Hoker read Hocker,

¥g After the word intended infert )

21 For legal read regal.

23 After Carolma, put a comma inflead of a femicolon,
and firike out the [emicolon after the word loci.

38 For defribed read defcribed.

8 Strike out the comma after bills,

35 For there read thefe.

11 For degal read regal.

26 After damages, put a period.

8 For is due read iflue.

22 /{fter verdi& infert ought,,
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guticn iffued upon it, znd the opinion of the court upon fuch
Jmotion might, if erroneous, haye been cogre&ed by alS_uperio,r
. Lourt upon a fuperfedeas; but in this cafe, there was no judg-
ment to fuperfede. o v o
' THE COURT affirmed the judgment

of the Diftriét Court. - '

¢

SARAH WALKER & THOMAS WALy
KER, executrix & executor of THOMAS. R

WALKER, deceafed, -

againft

THOMAS WALKE,

r ﬁ SHE appellee filed his bill in the County Court of Princeff

v R Anne, fating, thag the faid Thomas R.. W glker was ap-
pointed his guardian, and in the year 1776 was indebted to the

plaintiff, £1312: 127 0; 1; as appeared by his guardianfhipac-

counts, {eitled and filed in the County Court. - That inthe year

the faid Thomas R. Walker, paid to Fobn Tboroughgood,

the fubfequent guardian of the plaintiff, £ 854 3: 3 in bonds,

Jeaving a balance of £ 468: 8: 8% Rilldue. 'Theprayer of the

bill is for payment of this balance with intereft.

The anfwer ftates, that after the appointment of Thorcugh-.
gosd as guardian to the plaintiff, he and the reftator, Thomas R,
© "W alker, fettled the accounts of the latter, and ftated a balance
then due to the plaintiff, of £ 244: 12: 2. . That they have
underftood, that in the year 1787, after the plaintiff came of
age, he accepted a bond from the faid teftator for the above ba.
lance. They fate a fmall payment fince, and are ready todif-
charge the balance fhll due. _ '

Amongft the-exhibits filed in this caufe, is a letter from Tho'
reughgood, to the teftator, Thomas R. Walker, dated in June 1786,
enclofing a blank bond, with a requeft, that the teftator would
fettle the balance due to the ward, (the prefent plaintiff,) fill up
the bond with the fum due, and return it executed. The wriz
ter alfo acknowledges in this letter, the receipt of [ 300, lin.
Jaauary 1780, ¢ which” he fays ¢ will, according tothe fcale
- ) N A ' . N . .f .
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¢f depreciation amount to[ : 10 fpecie, and being dedudted
from the balance now on the b(‘ol s of the {aid teftator, will be
the amount in which ke is indebred,”  He alfo adds, ¢ that the
teftator fhould not complain of hardfhip in the fettlement, asa
E"eat part of the moucy puid by the tellator, was rcccxved by
im in paper money according to its nominal amount.” In
anfwer to this letter, (alfo dated in Juae 1786,) the teftator
promifes to prepare for the fettlement, and adds, ¢ thar he
thall fay- no more abou: hardfhips, being fuily fatisfied that 2l
debrs thould be ferled.”

The bond was accordingly filled up with the fum of 1244,,
and returned: it was afterwards accepiel by the pmnu withs
out objedtion, except, that by ! letter, hc reqm'el a bond froth the
teftator for the amouat of the intercit on the J 254, from adatg
;ntenor to the p:mc: al bond; this bond for intzret was not
given,
f"he caufi comhg on to be heard, on the bill, anfwer, repli-
ction and exhibits, . an account was du‘e&e% The commiifion-

ers report a balance of £ 784: 4 due the plaintiff, with interelt.

In this account they reduce the L 30c by the fcale of ]anury
1780; they alfo make a fpecial report, ﬁatm the bond abovg
mentioned, an: ong& other exhibits, but give u as their opinion,
that the plamtx“t was 1ot bound by the fettlement, nor by his
siter to the teftator, fince the terins of it were not accvpned

The repwrt not being cxcepred to, a decree was made con-
Frmmg it, from which the dcfendants appealed.

The High Court of Chancery directed an gccount to be fet-
tled, before one of the. maﬁ:cr of that court,

To the repart made by the matter, Lxceptlom were file
nnd amongft others, the following; viz; that the ﬁ.t-
;lement with Thoroughgeed ought to be Ceftablithed; and if not,
the payments in paper money ought to be credited at their no.
'muml amount, a: id not according to the frale.

The exceptions being over-m;ed, the decree of the County
Court was affirmed, and an appeal was prayed to this
court. ' '

" MearsHaLL for the appellant, The fettlement between the
firft and fecoad guardx“n was binding upon the ward, uniels un-
fairnefs or collulon between .hem in making it, had been
charged, and proved. Butif I am incorreét i this, Icontend,
that the payments made to the fecond guardian in paper money
ought not to have been fcaled. The a& of 1781, Ch. 22, is Loo
.g}ear upon this fudjes to be mifunderftood; it declares, that all
payments,

‘¢
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pavments, either to the full amount, orin part difcharge of any

debt, are to be credited at their nominal amount. Nothing 1
conceive, but the agreement of parties could vary this rule.

It is true, that in this cafe, the payments were fealed by the
Jertlement, but this was purt of the (ettlemenr, and if the fet-
tlement be annulled, the agreement to feale has equally loit itg
sbligation upor: the particiy for furely,. the court will not fec
afile the former,” and bind the parties by the latter, when both
gonttitute one entire act, N ) :

CamppeLL far the appellee, This is the common cafe of 4
ward calling ypon his guardian for an zecount.  The guardiun
-attempts to avaud it, by infifting upon a fettlement made with
the former guardian; 2 faét not refponfive to the bill, aud theres
fore nat to,gc noticed, furcher, than as he could prove it to bé
corieét and fair, That it was either, in this cafe, cannce be
contended, , . ) ’

As to the payments made by the guardian, thev ought to be
faaled. T'hat claufe of the a&of 1781 Ch. 22, which declares,
“that payments made of any- fum, either to the full aimount, orin
part payment of any debt, fhould be credited at the nominal a.
mount, was hever confidered as being applicable 1o cafes of run-
Ring accounts,

Wicknam on the fame fide, I confider it as an important
queftion,. whether ths exception to the mafter’s report, can al
vail the appellant,” as it was not eriginally taken to the repord
-made in the County Conrt, T '
.1 doubt very much the power of the High Court of Chance.
1y a&ing as an appellate cowrt, to dire& an account. The de-
ciee fuch as it appeared upon the record, fhould have been af-
firmed, or reverled and remanded; and if fo; the former muft
kave taken place, fince the report on which the' decree fought
to be reverfed, was founded, was not excepted to. As well
might this court dire€t an account, and upon the report, make
‘a cecree correfponding with it, but this was never yet attempta
ed. The rcference in this cafe was only for the purpofe of
calculation, and was not intended to open’ the decree. '

As to the merits, - lay it dows, that nothing can difcharge
the guardian from accounting, but a fectlement with the ward, afz
ter hisattaining fullage. Payments to the {econd guardian, would
admity be valid, but a fettlemnent would not.. Greatinconveniencg
might refult from a contrary do&rine; the fecond guardian
might with the beft intentions be impofed upon 3 and yet hemighg
yepel the claim of the' wayd, by faying, he was a trefiee, and géiu

l ¢

¢
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&d with good. faith, and therefore {hnu]d .not be charged; and

the firft guardian would defend himfelf by the foreléments .
" But in this cafe, no fettlement appears. One guar‘han de-

mands it of the other, and calls for. a bond for the balance 1»

bond is given, but no fettlement is made.” -+

The confent of the appellant tg be accountdble ‘bythe” {Zale-,
forms no part of the fettlement, but is antecedent to it.

The a& of 1731 with réfpedt to paruai piyments, ls'nc‘ver
anpued to items in unlxquxdated - running" accounts, and fo i
has been often fettled in this court, But certamlv it can never
apply in the cafe of a truftee. - TR e

MarsuaLL in reply. "There is no doubt, but that the Chan-
cellor may, upon an appeal, open the derree, and if neceﬂary,
dlre& a new fettle"ncm of the accounts ; he is in the conftdnt
practice of doing fo, and"l havc never before ‘known it quef
tioned. " o
*In Humpbrey and Smith, this court reverfed the Chancellor’s
decree, becaufe a calculation had not been ‘made . by the mal
ter, which any pe.fon mlrrhc have made in one minute,

But be this as it may ; “if the error appear in the decree of
the County Court, oris a pparent upor the face of the account, it
- will be fufficient to reverfe the decren of the High Courtoi (,ha“-

cery, although no exception was fpecially taken; for an‘exception
is not necef’ary, where the error appears, €ither u upon the face of
the agcount, or in a fpecial report, ‘The ufc of apn ewegtmn 1s,
to bring into vicw fuch objéctions to thc r‘*port, as do not ap-
pear upon the face of it. . < el e

In this cafe, the commiffioners lnve {’mted fpecxally, the
gxound upon which the account is fettled; and the court are’ at

ll‘xlt" to fay, if they ueﬂldei right ar not. Lt

But it is ‘contended, that no fettlement was made; e fee- 3
letter qefp &mg a fetflﬂvn'*nt with an admiffion of 'the fum thea
- due, .aq account, and a Bond for the balance, in-the poffeffion,
. firlt of "the guardian, and then of the ward.. Suppo{l that, thé
sward was not on'nmllv bound b) the fettlement; heis certain-
ly concluded by his fubjequent cenfent to, and ratification of it.

- Thhis confent is proved by his having poﬂlf’ion of "the bord
after his arrival at age, and his letter “to the tcﬁator, demand-
ing a bond for the mtereﬂ: due on the £ 244.

Tt is then {1id, that in cafes of this fort, we are not entitled to
acredit for paymencs at their nominal amount, and that the
point has been fo decided in this court. fuc‘z hnve been the
decifions, I am a ftranger to them,

e . . . RN R - . q‘hc' .

‘
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" The teﬁator ceafed to be guardlan ‘beforé deprec;atlon began 3
Yborougngaad ‘fucieeded him in that office, which completely’
clofed the accounts of the former, the balance then due, whe-
ther lxquldated or .not, was a debe to be paid ; no furtner items”
could be int roduced into it but ‘payments, and thefe, when
made, were lu(e all other payments. .

Itis objected;. that Walker was a truftec; fo he was untxl he
cezfed to be 2 guardxan, but Whether he was or was not, it has
bzen determined pn this court, ‘in the cafe of Sallee .and Yates,
and Granberry and Granberry, that payments madedy an exe-
cutor to the cflate he rcprnicme and entered on his books,
thould be credited-at their nommal amount.

We are thenbrought to confider, whether this rightto acre-
dxt at the rominal amount has been abandoned.  It'is not true

5 was cont._nded ‘that the confent of the teftator to fcale,
preccded the fetd’ment but if it were, the principle of the fet-
tlement is thereby eﬁabhﬂ,ed and if the fettlement be fet afide,
xt would be moaftrous to bmd the teftator by his conceflions in

hat letter, w’uch were made _in order to _produce the fettle~
ment.

.Roang, J. —Upon the appointment of ‘Tbarauvlwoad in 1776
as guardian of the appellee, the chara&er of the appellant s tef-
tator as guardian cealed, and with, it, his liability to pay and
receive monies 'rcneraﬂy, on account of his ward. ~ Confequent-,
}y, any payment by him thereafter, to the fucccedmgf
guardian, fhould be confidered as a payment on account of a
debt admitted to be due. And the receipt for £ 300, given by
"Tlmouvboaa/l in January 1780, which ufesthe terms* [ 300
in part Cof your account with 7, ‘Walke” ttrongly imporis, that
that money was received in part of a debt, due from the teftator
to the appellee as his former guardian ; of courle, that payment,
muft, according to the fecond fection of the act of Aflfem-
bly, due&mg the mode of adjufting and fettling certain debzs
and contraéls, and agreeably to prior decifions by this coure,
b" credited at its nominal amount, .

* If the lettér of the appellant’s teffator of Jone 1786, can be
gonﬂrued into an admiffion, that the payment of the £ 300 fhould
befubjefted to the fcale of depreciation, it wasmade in confequence~

of an offer of Thoroughgoed, in his letter of the fame date; to ac-
cept a {ettlement made by the Jaid teflator from his books, accord-
ihg to the tenor of that letter; -and the appellee, by brmgmg
£his’ fmt, having ‘departed from the fettlement fo made, or ex.

- . ] pelled

s
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pecled 1o be made by the tefiator, the admiffion, if it can be céfe
fidered in that light, (for the expreffions are extremely vague
and indifinite as to that,) is no longet bjnding upon the reprefens
trtives of the teftator., ,

{ am therefore of opinion, that the decree is erroneous in not
allowing the credit for the £ 300, at its nominal amount,.

THE COURT gave the following opinion and decree viz+
¢ By-the appointment of Fobn Thoroughgood to the ‘guardia'n{hip
of the appellee, the guardianfhip of the appellant’s teitator, as
alfo his habit of receiving and difburfing monies generally,
on account of the appellee, having cealed, the reccipr thereafe
ter of any money by the fald Fobn Thoroughgiod, from the faid
preceding guardian, fhould be confidered a8 a payment on acx
count of a debt, admitted to be due from him as guardian a-
forefaid; that by authority of the ac of the Genera: Aflembly
pafied in 1781, entitled ¢ an a& dire@ing the mode of adjufi-
ing and fettling the payment of certain debts and contraéls,
and for other purpofes” and in conformity to former decifions
by this court, the payment of {300, made the 3d of January
1780, by the appellant’s teftator to the fubfequent guardian,
was not [ubje&t to the operation of the fcale-of depreciation?
That therz is error in the decree of the High Court of Chan
cery, permitting that payment to ftand reduced, and that
there i1s no error in the refidue of the faid decree, theres
fore &c.”
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DAVENPORT,.
&gaz'mt '
MASON.

HE appellee, obtained att injunéion in the County Coure,

to a judgment rendered againft him in the fame court,

After anfwet put in, a motion was made to diffolve, and on ¢
hearing the court over-ruled the motion, but contirtued the caufe
and awarded commifiions to take depofitions. At a fubfeqaent
court, on hearing the bill, an{wer, depofitions and exhibits,.
the court diflulved the injunétion, and decregd the plaintiff inv
that court to pay cofts, ) ‘
Front





