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District of Pennsylvama, 10 wit :

BE IT REMEMBERED, that, on' thc twenty-smth day of
April, in the forty-first year of the Independence of the United

States of America, A. D. 1817, James Webster, of the said dis--

trict, hath deposited in this office the title of a book, the right
whereof he claims as propuetor, in the words followmg, to wit:

-

« Reports of Cases argued and determined in the Supreme Court -

-« of Appeals of Vn‘gmla Volume IV, By Wllham Munford K4

"In conformlty to the actof the Congress of the Umted States, in-

tituled, “ An act for the encouragement of learning, by securing
the copics of maps, charts, ahd books, to the authors and propue-
-tors of such copies during the times therein mentioned,”—And
also to.the act’entitled, ¢ An act supplementary to an act enutled
“An act for-the encouragement of learning, by securing the co-

~ “piesof" maps; ‘charts, and books, to the authors and proprietors of
such copies during the times therein mentioned,” and extending .

the benefits thereof to the arts of designing, engravmg, and etch-
mg historical and other prints.?> -

D. CALDWELL,

S . Clerk of the District of Pennsylvania. -



" In the.38th Feir of the Commonweulth.

sentations, which now appear to us to have been unfounded
and delusive: .

On these grounds the court is of opinion to affirm the de- .

cree before us. Yam also instructed to say, that the judges

are unanimous in the opinion now delivered; with the ex-
- ception, that one of them does not, on the testimony, consider
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Parker
v.
Carter and
others.

the diéclosure, made to Mr. Parker, to have been confiden-

tial. That judge, however, authorizes me to say, that if Mr.

Parker’s deposition had been sustained by the court, he .
would, nevertheless, have been of opinion to affirm the de-

cree.,

Spottswood against Dandridge and others.’

THIS was a suit in the late High Court of Chancery, in
behalf of Alexander Spiottswood, eldest son and heir at law

of John Spotiswood, deceased, also administrator with the
will annexed of the goods; &c. of said decedent, unadmi-
nistered by Bernard Moore, only acting executor of said
will, and grandspn, heir at law, and administrator,. with ‘the
will annexed, of the goods, &c. of Major General Alexan-
der S/zottsewbod, deceased, unadministered by his executors,
. and Jokn Spottswood, son and devisee in the will of’ the said
John Spottswood, deceased, plaintiffs, against' William Dand-

ridge, and others, executors of Nathaniel West Dandridge,

.

Argued No-
vember 26th,
1814, -

1. Under
what circum-
stances a suit
in equity may
be - brought
against the se-
curities of an
executor, ad-
ministrator, or
guardian, with-
out any pre-
vious judg-
ment or de-
cree against
their princi-

(CF See Bacheldor vs. Elliot's Administrater and others. 1 H. & M. 10. .

i " 2, Where an executor dies without any personal répt;esentative, a Court of Equity

may, at the suit of a legatee, and without any previous suit having been brought against
the executor to convict him of a devastauit, converie the securities of the executor,

or their representatives, and the persons who would be interested in a

ny estate which

the executor may have left, and make the securities liable for any misapplication or
wasting of the assets which shall be established in the progress of such swit in Chan-

cery.(1)

3. Under like circumstances, a Court of Equity will give relief against t}ie_ securities
in a guardian’s bond ; and if the executor o the deceglent was also .g'\_mrdlan to the
legatee, the two sets of securities, and their representatives, may be jointly sued.

(1) Note. See Clarke vs, Webb and others, 2 H. & M. 8,

VOL. 1V. 0o
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and of others who were securities for the faithful adminis-
tration of the estate of John Sportswood, deceased, by Ber-
nard Moore, his executor, and also securities for the same
Bernard Moore, in the bond given by him as guardian of the
plaintiffs. ' ; ' . ’
The bill charged a variety of acts of mal-administration
and violations of .duty, committed by Bernard Moore in both
capacities ; and alleging that he had died insolvent, with-
out making up a fair account of his transactions ; that the-
plaintiffs, in-consequence of their ‘infancy at the time, and
other causcs, had not sufficient information to enable them
to state and prove their claim fully : and that the defendants,
or some of them, were in possession of important books and-

_papers relating to thuse transactions, called upon them- to

render such accounts, and to produce such books and papers,
as were in their power, and would enable the court to ascer-
tain the amount for which the estates of the said securities .
ought in equity to be responsibie to the plaintiffs.

Edmund Pendleton and Peter Lyons, administrators of
Jokn Robinson, and Feter Lyons, William Dandridge Clai-
borne, .and Carter Bruxion, executors of Philifp Whitehead

Claiborne, and John Baylor, surviving executor of Join Bay-
‘lor, the said John Robinson, *Philifi W. Claiborne, and John

Baylor, decedsed, (having been three of the said securities,)
demurred to the bill, on the ground that its object-was to
subject them to the penalties of & devastavit ; that the re-
medy of the plaintiffs,if they had any, was at law, and not
ina court of equity, “ which will not interpose its aid, in any

- case, to charge an innocent surety farther than the law will
- charge him.”

Chancellor WyTHE, on the 4th day of October, 1793,
overruled the demurrers, and (the defendants having filed
their answers,) directed an account to be taken, {in obedi-
ence to which decree, a report was made by a commission-
er ;) but afterwards, on the 13th day of March, 1806, he per-
mitted the demurrer to be re-argued, and, retracting his
opinion, dismissed the bill with costs ; whereupon the plain-
tiffs appealed. )

. Y



In the 38th Year of the Commonwealth.

“The cause was argued before a spiecial court of appeals,
(consisting of Judges CABELL, CoALTER, WHITE, TAYLOR,
BrockENBOROUGH, and RanpoLren,) by George K. Zaylor
and Williams, for the appellants, and IVthzam and Wirt for
the appellees.

Monday, December 5th, 1814, Judge CABELL pronounced
the court’s opinion as follows :

John Spottswood, son and heir of Major-General Alexander
Spottswood, deceased, made and published his last will and
testament, cbntailling, inter alia, certain devises and lega-
cies in favour of his sons Alexander, John and Robert, and
constituted Berngrd Moore and others, his executors. Of

‘the persons thus named, Moore only qualified. He - also

became the guardian of -the two sons Alexander and John ;
and having, as the bill alleges, greatly misapplied and wast-

-ed the assets in his character of executor, and greatly vio>

lated his duty as guardian, he died, without having rendered
any account as guardian or executor, msolvent, and without
any personal representative :—whereupon, this suit was

" brought, in the lat¢ High Court of Chancery, by the late

.

Alexander S/zottswood cldest son and heir at law of the said
John Spottswood, deceased, and also as administrator de bonis
non of his grandfather Major-General Alexander Spois-
wood, deceased, and as administrator de donis non of his
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father Jokn S/wtiswood, decez{sed, and by the said Jokn -

Sprottswood, son of Jokn Spotiswaod, deceased, against the
representaiives of the securities of the said Bernard Moore,
as guardian and executor as aforesaid, and against one of the
sons of the said Moore, and ‘the representatwe of another son,
who was his oldest son and heir at law, sceking a discovery

of assets, calling for a settlement of the accounts of Moore

in both characters, and praying to subject the defendants to
the payment of whatever should appear to be due, according
to the respective claims of the complainants as legatees, ad-

ministrators de bonis non, and -as wards, and in such propors

tions from the defendants as to the court should seem pro=
per. - To this bill the defendants demurred, assigning, as
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the cause of demurrer, that the remedy of the complainants,
if thiey had any, was at law, and not in equity. These demur-
rers were over-ruled by the Chancellor in 1793, who direct-
ed the accounts to be taken and reported by a commissioner:

Ata subsequent term, however, {(March 1806,) after the ac- "

counts had been taken and reported, he changed his former
opinion, sustained the demurrer, and dismissed the bill; and
from that decree an appeal was taken to the Court of Ap
peals. / '

The case will be examined, first, in relation to the securi-
ties of Moore .on bis bond as executor. The argument
mainly relied on by the counsel for the appellees; in support

of the decree, is understood by the court to be essentially

this ; that, by the death of Moore, under the circumstances
of this case, before a devastavit -had been actually fixed on
Him by a verdict, although a devastaviz might in fact have
been committed, the securities were discharged atlaw ; and
that being sccurities, they could not be farther charged in
equity than at law. To ascertain the extent and duration of
the obligations and liabilities of securities for executors, it
will be necessary to advert to the act of assembly requiring
such securities, and prescribing the form and effect of their
bonds: and itis readily admitted that these obligations and
liabilities, whatever they may be, grow out of, and defend

upon, the bonds so executed by them, and not upon any pré- .

existing equitable or moral consideration whatever. ‘The
rights and interests of creditors and legatees were the ob-
jects which the legislature had in view. The "confidence
reposed in executors by their testators did not afford.a suf-
ficient guard. That confidence was often abused by execu-
tors, whose own estates were not always found sufficient to

indemnify creditors and legatees for the loss which they’

thereby sustained. As a farther iﬁdemnity against any mis-
application or waste of the assets, executors are not permit-
tedto qualify until they give bond for the faithful discharge

(a) Vir. Laws, of the duties of their office.(a) The form of the penalty of

ed. of 1769, p.

162, 3.

the bond is not prescribed, but it usually is, and certainly
ought to be, joint and several; and it is so in the case now



In the 38th Year, of the Commonwealth. - 293

before the court. The condition is, that the executor shall No;?ﬁf“’
make and exbibit an inventory of the goods, chattels and .
credits of the deceased—shall administer them according to Spottswood
law—shall make a just and true account of his actings and
doings therein, when reqdired, and shall pay and deliver all
the legacies contained in the will, as far as the estate will
extend, and as the law shall charge him.. This bopd is made
payable to the sitting justices and their successors ;~—shall
not become void on the first reco‘;ery, but may be put in suit
and prosecuted, from time to time, by and at the cost and
charge of any party or parties injured. In considering, on
general principles, independently of adjudicated cases, the
" rights and- obligations of the parties growing out of these
bonds, it may be asked, when, in the eye of the law, do the abli-
gations of the securities commence ? They commence when-
ever the executor breaks the condition of the bond ; as, for
example,in the case of a legacy, whenever the executor has
received assets sufficient, after the discharge of debts, for
- paying the legacy, or so much thereof, and has wasted those
assets :—at the same instant, .also, commence the rights of
the legatee as against the securities ; for rights and obliga-
tions are convertible terms. So soon, then, as the devastavit-
is in fact committed, he acquires a right to compensation as
~ against the securities. The obligation on the one hand, and
the right on the other, once existing, what is to -extinguish
them? Is there any thing in the act of assembly- which
countenances the idea, that the death of an executor, insol-
vent, and without personal representatives, absolves his se-
curities from their liability for a devastavit previously com-
mitted ? * .
Every principle of construction applied to that act for-
bids such a conclusion. It is very different from the case
" of a joint obligation ;—for there, both parties enter into the
.contract, with the full knowledge of the legal principle that,
by the death of one obligor, the whole obligation devolves
. on the survivor or survivors. But, in this case, the legis-
lature intended to provide a perfect and permanent safe-
guard and indemnity for the rights of the creditors and le-

V.
Dandridge and
others.
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l\owigilzzn, gatees; the/securmes, their heirs, executors, and adminis-
LNy trators being jointly and severally bound, and the bond be-
Spottswood 1ng suable, “from time to time,” by any party or parties
Dan”hldgeand injured. The very thing which'the law 50 anxiously in-
others. tended to guard against, the devasravit by the executor
has been committed ; and yet those who undertook that he
should not commit it~—those, without whose intervention
he would not have had the power to commit it, and who
might, at any time, have arrested him in his progress—seek
to absolve themselves -from their liability, upon no other
ground than that he died before he was convicted of the fact.
The court can percéive no principle of justice, or of law,
on which such claim to be discharged can rest. It there-
fore concludes, that the obligation continues, as does also
the correspondent right of those who have been injured by
a breach of the bond. But, to the successful prosecution
of that right in a court of justice, it'is necessary that the
party shall firove, at the trial, all the circumstances which
_shew that the right exists. And if this cannot be done in
one tribunal, owing to its particular forms of proceeding, it’
may be done in another; for it is a fundamental principle
-that thete is no right without a remedy. . ‘
‘But it is objected by the counsel for the appellees that
(a) Braxtnv, several adjudicated cases (¢) shew that, under the circums
g,’&s/fo?;”i 1(;,,;. stances of this case, the securities are discharged at law;
dew’s adminis- or, in other words, as the court understands the objection,-
trator v. Frede-
rick Justices, 1 that the right of the appellants, as against-the securmes, is
‘i{ﬁ%ﬂ%}l ang €Xtinguished.  The court has examme.d all those cases' with
others v. Car- great attention. One general remark is applicable to them
ierﬂZ;;e;1d5£s’ all. They went off, not onthe grdund of a want of right
in a case like the present, shewn to exist; but on the ground
of a want of evidence to make out such a case. A right, re-
cognized by law, is one thing :—the firoof of the circum-
stances, necessary to shew that that right exists in a paru-
cular individual, is another.- This distinction may be well
elucidated by the case now before the court. According to
the express words of the act of assembly, any party or par-

ties injured may put the executor’s bond in suit from timg
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to time, and as often as the occasion may occur. This is a
right as eternal as the principles of justice, and knowing
no limitation except that prescribed by the amount of the
penalty of the bond. Any person may institute a suit on
the bond; on the mere allegation that he is a party injured ;
but, before he can have the substantial benefit of the act,
before he can recover from the securities, he must firove
all the circumstances Wwhich shew Aim to be a party injured.
And this is believed to be the amount of the decision in
Braxton v. Winslow, the first case on the subject, and the
foundation of all the subsequent cases. In that case, the
court says, “the true question is this; has the relator Wai-
ler brought himself within the act ¥—or, in other words, docs
it appear from the record that he is a party injured, within
the words and meaning of the act ! A man who claims as
a credi{or, and means to take the benefit of the act, must

NoveMBER,
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shew himself to be a creditor; that the testator left assets ;’

that they came to the hands of the exccutor that there was
‘a sufficiency to discharge his demand, or so much thereof,
after payment of debts of higher dignity ; and that the exe-
cutor has wasted the assets. Without this concurrence,
there is no injury done him.” If, however, this concur-
‘rence be established, an injury has been done, and he will
recover accordingly. But how is this concurrence, and par-
" ticularly the devastavit, to be established? In a cours of
law, (and it is proper to observe that all the cases relied on

by the appellees are cases at law,) ther€ is no form of pro- )
ceeding, pending the action, by which the devastavit can '

be established. If, therefore, it has not been established
before, the party cannot recover, because he fails to prove
that which ‘is necessary to entitle him to a recovery. But
widely different is the mode of proceeding ina court of equi-
ty. Wherever a'case occurs, over which it has jurisdic-
" tion, it may, at once, convene all the parties, however re-
motely concerned in interest, and, pending the same suit,
and by a proceeding forming a part theveof, may ascertain
the fact whether the devastevit has been committed, or not;
and if it shall appear, by that procedure, that a devastavit
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has been committed, then, and not bcfore, will it subject
the securities ; although they have all along been held in
court, for their own benefit, to attend to iné‘estigations in
which they were so materially interested. 'There is, how-
ever, no difference in this respect, between courts of law
and courts of equity, except in the forms of their proceed-
ings, and the ability which is thereby afiorded to courts of
equity to give relief in some cases where courts of law
could not. In deciding on the rights of the parties, they
proceed on ‘principles common to both courts; for a court
of equity will no more subject a security before a devasta-
vit is established, than a court of law.

It was said by the counsel for the appellees, that the de-
cision in Braxton vs. Winslow, was always considered as
having established the law, that, under the circumstances of
that case, the creditor had forever lost his debt; and thaty
had the court not so considered, they would have intimated
an opinion that relief might have been obtained in equity.
The answer to this is, that the Special Court was sitting as
a 'court of law, deciding alegal question, on the case,as then
presented, and had nothing to-do with.what a court of equity
might do, in a case rendered different in its circumstances
by the forms peculiar to such a court. Itis worthy of remark,
however, that in less than three yeérs‘ after that decision,

. (in October, 1793,) Chancellor WyTuE, who formed one of
the Special Court in Braxion vs. Winslow, overruled the

demurrers in the very case now before the court ; thereby

deciding that the court of equity, in the case of a legatee,
could give relief, even against securities, under the circum-

stances alleged to exist ; and,as far as relates to the devas-

tavit, there is no difference between creditors and legatees.

As he, afterwards, in March term, 1806, sustained the de-

murrers, the fact of his having at first overruled them is.
mentioned with no other view than to repel the présump-

tion which is ‘said to arise from the silence of the court in

Braxton vs. Winslow ; for it is probable that Mr. WyTHE

remembered the grounds, and the extent of the decision in -
that case, as well in 1793, as he did in 1806.



In the 38th Yeur of the Commonwealth. _ 297

But that’ the death of an executor, under the circumstan- Novnmnn,
ces of this case, before a devasravit has been fixed on him,’ 1814,
does not discharge his sureties, no longer rests on reasen Spottswood
only. The point has been decided in the Court of Appeals,

in .the case of Taligferrv and Gaines vs. Thornton and wifes
" (Cal’s M. 8. Reports, spring term, 1806.) In that case a
bill was brought by- Thornton and wife, to’ recover a legacy
due to the wife, under the will of Puhili Rootes, her father, -
against the representatives of the securities of Philii Rootes
and 7homas Reed Rootes, as executors of the said Prilip
Rootes, their father, deceased. The bill states that one of
- the executors had died insolvent, without saying whether any
_ person had qualified as his executor or administrator ; and
‘that the other had died intestate, and that no person had tak-
e¢n administration'of his estate. Although the bill made the
representatives of both the sureties parties, yet no subse-
quent proceedings were had against the representatives of

Dandndge and
othiérs,

one of them'; nor were any persons made parties as heirs or N
descendants of the two sons the executors. There was a
_ demurrer filed by the representatives of the surety against
whom the proceedings Wwere had ; for that the complainant’s
rémedy, if any, was at law. The demurrer was overruled,
and a decree entered against them. On an a]ﬁpeal ‘to the
Court of Appeals, it was decided that the demurrer was pro-
perly overrualed ; it being a case in which equity had juris-
diction, and, having jurisdiction, should go on to determine
the disputes betwecn the parties; and it was, moreover, ex-
pressly decided, that the representatives of the securities of
the executors should be made liable, in that suit, (there had
been no previous suit, and it was declared to be unnecessa-
ry,) for the mlsapplxcadon and wastmg of the funds on which
the legacy had been charged, in case the executors, their
heirs or representatives, or those into whose hands ‘those
" funds should be found to have been taken, should be unable
to make good the same. But it appearing from the answers
that many necessary parties had beer omitted, and the
decree being in other respects erroneous, it was reversed,

and the cause remanded to the Court of Chancery.
voL. 1v. ' Pp

.
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On a full view of the principles growing out of that casey
this court is clearly of opinion, that, where an executor dies
without any personal representative, a court of equity may,
at the suit of a legatee, and without any pirevious suit having
been brought against the executor to convict him of a devas:.
tavityconvene the securities of the executor, or their repre-
sentatives, and the persons who would be interested in any.
estate which the executor may have left, and ‘make the se-
curities liable for any misapplication or wasting of the assets
which shall be established in the progress of the suit above:
mentioned. Npt to afford relief in such case, would be to
leave a right without a remedy. The forms of the Court of
Chancery are commensurate to the purpose; and equity
will not insist on any parties but those who are concerned in
interest. Judge Tucker,in the case of Gordon’s Adminis-
trator vs, the Frederick Justices, 1 Mu;zf. p- 1. where he re-

views and approves of the decision of Braxton vs. Winslow,

refers to the-case of Taliaferro and Gaines vs. Thornton and
wife, and so far from thinking there is any inconsistency .in
the two decisions, seems to extend the principles of the l;c\;-
ter case, beyond legatees, to all persons who, from any
cause, may be entitled to come into a court of equity.

The claim of the complainant, JAlexander Sfisttswood, as
administrator de bonis non, is considered as standing on the
same ground as that of a legatee. It necessarily involves a

. discovery of assetsand settlement of accounts, good grounds

for equitable interference ; and, when the court is once in
‘possession of the case, it may go on and determine the dis-
putes between the parties.

The court also considers the case of Taliaferro vs. leom-
ton and- wife, as conclusive authority to shew that a court of
equity may give relief against the sureties on the guardian’s
bond. A bill in equity will unquestionably lie against the
guardian himself, notwithstanding be has executed a bond
on which he might also be sued at law. And if, in the case
of an executor’s bond, (as is proved by Taliaferrs vs. Thornton
and wife,) the securities, whose responsibility cannot be
brought to bear upon them until the inability of the princi--
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pal be established, may be joined as defendants in the same Noveunes,
suit with their principals, or their representatives, a fortiori

may the securities of the guardians, whose responsibility is Spottswood
direct and immediate even in a courtof faw.

V.
. v e .. Dandridge and
As to the propriety of joining the two setts of securities, oﬂleg-s_

the court is equally clear. For, wherever there is a doubt
as to who is to pay, justice to all concerned requires, that
the persons as to whom the doubt exists should be made
parties. e

On these grounds, (without deciding any other point,
made in the argument, but not necessarfly growing out of
the pleadings,) the court is unanimously of opinion that the
demurrers were improperly sustained. ‘The decree appeal-
ed from is therefore reversed, the demurrers overruled, and
the cause remanded to the Court of Chancery for the Rich-
mond District, to be farther proc‘geded in.

Ao - G .

. . . . ed Tues.

Cropper against West. ﬁ:ﬂiﬂMarch%d,/
- 1814

‘SEVERAL points were argued in this case by Wirs forthe 1. Afterre-
- . . gularly dismis-
appeliant and Uzishur for the appellee ; but one only was de- sing an appeal
cided by the court. - for want of
) : prosecution,
A decree was rendered, on the 2d day of September 1801, the Appellate
by the County Court of Accomack, in favour of Croppier Se(ililr::tatcean?l;);

against West, from which the latterappealed to the late High same a: '; sub-
5 . . sequent term
Court of Chancery. 'The suit was, according to the law, without a rula

transferred to the Superior Court for the Williamsburg }r‘;‘:(iggl‘lpogef;l}
, or

District ; and, on the 21st of April 1803, ¢ tke apifrellant being due notice giv-

. , the ad-
solemnly called and nos apfrearing,” his appesl Was ordered Verse party ta

to be dismissed. appear and
: contest the

- Afterwards, on the 12th of March 1804, he made oath, motion.

¢ that he did notknow that his suit with Croppier was remoy- gﬂ(;':? rﬁ‘f: t;'fe.

ed from Richmond to Williamsburg, until the 15th or 16th Practice inthe

) . L e i Superior court

day of last October, at which time, residing above” Accomack of " Chancerv

Court-house, he had not even heard of any alteration in the for the Rich-
. mond District,

Court of Chancery ; that having employed Mr. John Wick-1 H &M V1.





