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THE pafe,of Maze and Hamilton, with one
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to this volume. -But the manufcript having been
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ERRATA. 1v.

Line. : -
41 For hinder read hinders. ,
26 Infert by before the words the’owner. =
4 Strike out the comma afier mother and put a period,
12 Strike out the femicolon after it and put a comma.
5 For empowed read empowered..
36 For 1 read 3. . '
17 For appellant read appellee.
2 & 3 For appellant read appellee.
8 After teftimony infert of.
17 After regarded infert it. . ) oo
31 After rule, firike out the mark of interrogation. and *
put a perisd. :
12 For lands read land.
44 For forfeiled read forfeited. -
7 & 14 For fecurity read furety.
4 For principal read plinciple.
32 Before fuperior read the.
21 For laws read law.
4 After it infert to.
21 For principal read principle.
14 For determination read termination.
11 After but infert where.
37 After idea put a femicolon g
40 dfter that znfert of. - '
3 Strike out not. )
34 After endorfer, flrike out a period and put a comma,
after 443 flrike out the comma and put a period;
14 Strike out the femicolon after fault.
24 After not infert.an. ’
41 Strike out the femicolon after declarations.
2 For is read as., '
" 10 For prices read price. -
12 After Johnfon, firike out the femicolon and put a come
ma. .
19 Strike out the comma after the word Stockdell, and
put a period.
.37 For law read all.
2§ For points read point.
27 Strike out the commas put a period after the word plea,
" 9 For 2 read 1., .
40 For furvices read fervices.
1 For ftronger read ftrong.
14 For centinental read continental; 39 For



v.

ERRATA.

Pace Line

289
292

e

293

——

295

296
300

301
302

39 For collufion read.collifion.

22 For decifion read decifion.

30 Strike out of after the word General.

31 For Hoker read Hocker,

¥g After the word intended infert )

21 For legal read regal.

23 After Carolma, put a comma inflead of a femicolon,
and firike out the [emicolon after the word loci.

38 For defribed read defcribed.

8 Strike out the comma after bills,

35 For there read thefe.

11 For degal read regal.

26 After damages, put a period.

8 For is due read iflue.

22 /{fter verdi& infert ought,,



0% FALL'TERM
- WHITE .ggamff ATKINSON.

\HIS whas an appeal from a decree of the High Court of

" Chancery in a fuit inftituted there, by #hite againtt 4r-

}infon, for the conveyance of a traét of land, fold by Colesman,
the agent of Atkinfen, 10 the appellant. o

- In November 1779, Colerman, the agent of the appellee, con-

tralted with the appellant to fell him a certain tract of Jand be-

longing to the anpellee, according to certain -metes and bounds, ™ =

for the priceof £ 6 per acre, the quantity to be afterwards afcer-
tained by a furvey. - Two thirds of the purchafe money
was to be paid in the months of May, or June follow-
ing; when a title was to be made, and a bond was to be given
by the appellant for the balance of the purchafe money, payable
in twelve months thereafter, and to carry intereft from the date.
The furvey was accordingly made in March 1780, and the
quantity alcertained, at which time a memorandum in writing
was ligned by Coleman and delivered to the appellant, expreffive
of the'contra&t before mentioned, except as to the time of pay-.
ment of 'the two thirds-of the purchafe monev which is flated
in the memorandum to be when the deed fhould be acnowledged
by the appellee. A ‘
- The bill charges, that a tender of the money was made to
-Atkinfon in fpecie, according to the fcale of depreciation, but
there is no proof of it, nor that even a demand of a deed was
made and an offer to pay, until long after paper money had ceal-
ed to circulate. . »

The defendant Coleman admits in his anfwer, thata deed was
neither made, nor tendered by Atkinfon,. but that he agreed late
inthe year 1781, that #bite fhould have a conveyance, if he would
then pay the money. No deed was ever executed, nor wasany
part of the purchafe money paid, except £ 18 paid by #hite to
M’ Craw, a creditor of Atkinfor’s, and for which he had credit
* with the faid A’Craw. It alfo appears, that long after the con-
tra& was made, #Pbite was willing to make pavment, if he
could have obtained a conveyance, but the parties differing about
the value of the money, nothing was done. )

Upon 2 hearing of this caufe, the High Court of Chancery
decreed; that the defendant thould convey the land in queftion
to the plaintiff, upon his tendering, or paying to the defendant
fo much money, .as with f 18, was equal to the value of the
dandy, on the laft day of Fune 1780, to be eftablithed by a
jury on an iflue to be tried for that purpofe. T

IS
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" The verdi& upon this iffue being certified, it wis decreed that
the plaintiff fhould over and above the fum found by the jury,
pay to the defendant the intereft thereof; to be computed from
the laft day of June 1780, and the coits expended by Athinfon,
as well on the trial of the iffue, as in the faid Court of Chancery,
upon Atkinfon’s executing a fufficient corveyance of the land in
queftion to #hite and to his heirs, and delivering the fame, or,

" (if refufed by him) depofiting it with the clerk of the court. -
From this decree Hhite appealed. :

CampsEee for the appellant. | admit that he who appnes tod

Court of Chancery for equity is bound to doequity.. But the quetti-
- onis, whatis that equity which the contractin queftion required
the appellanttodo? The court cannot poflefs an asbitrary power
of deciding what the party fhall do whoapplies for equity, but muit
be governed by general rules and principles which bind that court.
What then was the contraét fought to be fpecifically executed?
That mkvﬁm fhould convey the tra&t of land to ##bite, and
_ thould receive payment at the fate of £ 6 per acre, two thirds
at the time the conveyance fhould be made, and the refidue in
twelve months thereafter, for whicha bond was given. * This
is proved by the written paper delivered by Coleman to White.

The argument of hardfhip drawn from a depreciation of the
paper:money, isfepelled, by confidering that it was in the
power ‘of Atkinfon at any time to coerce the payment of two
thirds of the money by .tendering a conveyance,

But I'afk, could the depreciation of the money furnith a fuf-
ficient réafon for the decree given in this caufe? Suppofe thé
money had appreciated, and Atkinfan, who had it in his power
to enforce payment of the money, had fuedat law for the purchafe
money, or had applied to a court of equity for a fpecific perfor-
mance; could either court have proteéted him from the pay-
ment of the money at its encreafed value ? furely not. Ought
not the fame principle then to exift where the purchafer feeks
a fpecific performance? The tobacco contralls made during the
war have uniformly been enforced, and they werenot lefs op-
preflive upon the debtors. The courtis called upon to carry a
contral into efte®; inftead of which, a new one is made for
the parties, and the purchafer is decreed to pay accordmg to the
wvalue of the land, inftead of the w‘.lue of the meney at the time of
the contradt.

It appears that White had the money ready to pay for the

land, though he did not legall) tender it, nor demand aconvey-.

ance. But Icomend it was not ne\.enar} for him to do either-
Ie -

.
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It was the daty 87 Atkinfon firft t6 acknowledge the decd, of to
inform BPhite that he wis ready to do lo.  But he did neither;
and to permit him now ta demand the money/at the valuc ftat-
ed in the decree; is to fuffer him t6 avail himfelf of his own
wrong. DBefides; if thic legiflature of a cBuntry fhall declare
iron, leather;. or any other thing to be monecy; and fhall

ivg to it a certaiii valu¢, I cannot underftand how any court
can eftablith a different ftindard of yalue. ‘

MarsiaLL for the appellee;: This is 4 -cafe where prece-
dents cannot be expected;: Men differed as much in their opiz
nions refpecting the valué of paper money,. as upon any fubje&t
whatever. . The legiflative declaration relpeing depreciationy
could not regulate the various opinions of men as to the value
which they annexed to the money &t the-time théy wete form:
ing their contralts: . L RO

Suppofe-in this cafe, the appellaiit had brought His fuit 2t law
for damages ; the jury.would not hdve been bourd by the arbi-
trary value put upon the money by the legiflature,” but would
have given fuch damages as they thotight the party in juftice.
eatitled to. But if he prefer an applicatidn to this court for a
peculiar relief, which noother tribunal could afford him; he muft
fubmit to the rule of this court, which requires hith to do equi-
ty, in return for the equity he feeks.” Upon this principle it is;
that a mortgagor coming here to redeem. his eftate which is
forfzited at law, muit do equity by paying other debts due ta
the mortgagee, tho’ not [ecured by the mortgages .The court
lay him under thefe terms, riot becaufe the parties have agried 8
it, but becaule it is equity. Might not all the.arguments ufed'by
Mr. Campbellin this cale, apply with equal weight to the ohe jult
mentioned? T o :

1 do not agree that the contra& is as ftated by. Mr. Gampbell:
The bill defcribes the agreement agreeably to the memoranduni
given to White by Caleman. This is denied in the anf{wer, and
Colernan ftates, that the money was to be paid in the Junz fol:
lowing and then the conveydnce was to be made. The appel-
lant then has been the caufe that the agreement has not been
executed, and yot feeks to gain anadvantageby his own wrong.

CamPBELL in reply. In cafes where the fpecific execution
'of an agreement is afked for, the court may refufe to interfereif the
¢ontract be inconfiftent with the principles of equal juftice & good
confzience, butif itdointerfere, thetermsof the contrad muft be
pur{ued. But this decre¢ cannot upon any principle be right!
The moit which the court.could hive required of the ap-
pellant; was to convey dccording td thé walié of the paper
thoney at the time it ought to bave heen paid, and not
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.tne widlue of the land} this Wwould be to take frofn the appelladt

a good bargain which- he may hzue madej -and  which. haum:,
made: faitlyy he Was éntitled to enjoy:. Thiecife of af appticas
tion by the mortgagor to redeem; Is ifot appofite.’ Thiére; (e
1court gnes uipon an implied agreemient  of the. ‘mortgagor; tha‘t
the fubfequent loan fhould be iecurcd By ‘efie- mhrtgagcd propera- :
ty; fot as to debts romka‘ied pnor to Lhe mortg age, thc pnn-
ciple does not apply. -

Roang, J.==T his is ablll praving, for the fpecifie °xccunonof _
"anagreement, Whereby; the agent of the - appel]ee conrra&e& .
-tofell to the appellant 3 tra@-of laMd, for the corfileraticii-in
the -bill menticned. aLI “he appellant al'eges this cOnirad o

Yive been made. on the 18th of March 1780 -but as the' mnmu-
randum-then giveny and on wiiich he'fegms to rely, i$ <o ke
ent with the declaraddon of Goféman thé hgént, in - his~&* Twer!,
that the contra&t was réally made in the Ndvémber; or Dicermn=
- et prececding ; -and as Barketdale 2 withelsin the tatile; ’ ﬂate
his belief, that thisland was fold priot ¢ the year- 1*80* I-fitail
- confider 1‘115 contract as really rhade-in one’df the: faid "m)nths
of November or. December; and as Golern.n the dgentof the apa
. pellee-admits; :it'mightihave beén in themonth of De: em‘)tr‘,
( which admiffion.is to be taken'moft ftrongly againtt ihe patty
who makesit)- 1{hali fix upon the month of Decéinber 177 9, a8
the.time of the contra&. - This: conira& ‘was a general oney
" by 'which the agent of-the appellee; - agreed o fell'the land-'in
qde&xon to thé appellant for £6 urrent-monev-per acre; wheres |
© of two thirds was.to bepaid il the moriths of ?\lav or June'fol~
. lowing, when a deéd was-alfo to be executed; dnd for thé Haz
lance: :the appellant was to have a longer Credxt “The appel-
lant did not. punctually pay the 'money aceording 1o-his unders
takmg, and althbugh he afterwards' fhewed a wnlnngnem to do
fo, it was refufed by the appellee, -Hetaiife of its depreciatiois
The appeliee alfo refufed to give a conveyance of the Jand; uhlefd
the appellant would .make_fuch a.fertlement and payient, as
‘wouldbe fatisfa®ory to his agent,’ “Coleman. "L'his_matters
reited untill after the abolition of papér mom)' when h%btk
exhibited his bill.’

-+ This cafe is not as I conceive dlmngulfhable from the éom»
mon one of a bill for the execution of dn agreement; - aftér a fai-
lure of payment on the part of the putchafer; except fo far 4¢3
diftin@tion may arife from-the fituation of this céuntry’at’the
time of the tranifaltion; ‘in refpedt to ity citculating medx'gm.'

ey
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;I will.therefore confider this cafe 1, as independent of that ¢ir-
-cumftance: and 2dly, as-affefted by it. N ‘.
. It will not, T prefume, be denied, but that in the cafe of 2 ge-
-neral agreement,, made in times when the currency is-perms-
-nent, and unattended withany peculiar circumftances, a court
.of equity would decree a canveyance upon payment of the prin-
cipal money contrated for, and legal intereft. It would make
fuch principal money the meafure of that which the purchafer
“Is to'pay, on one of two grounds; Ift, as being a fulfillment of
;sthe very. agreement made on the part of the vendee, and cons
feated to by the vendor.  Or 2dly, if it thould be proper on'the
ground of there having been a forfeiture, to confider what is a
Juft compenfatiori, it could fix upon no criterion whereby to efti-
nmate this compenfation fo proper as the contra&t of the parties
themfelves. . -« -, .. R .
- There.is no.doubt, but that if the real value of the property -
fold is to be regarded, ought to be afccrtained as at the time
¢f the contracl; and the opinion of both parties as to fuch valug
at that time, ought to -be conclufive upon both, - :
. -That is however the cafe of a contraét in currency of a fixed
value, and for the non-payment at the time it became due, the
Jaw has fettled the equivalent, namely; § per centum per annum.
Butthe cafe now under confidération is that of a contra@ made
in a depreciated and depreciating currency. ‘We will therefore
tonfider how it is affefted by that circumftance. - I very readily
admit, that where a party againft whom a bill is brought for the
fpecific execution of an agreement, ‘thews that fuch would be
unconfcionable, and prays that it may not be decreed but.upon
fuch terms as are juft; a court of equity may impofé fuch terms
upon the plaintiff; and if he will not fubmit to them, may dif
mifs his bill.  But to decide what are, and what are not fuch
equitable tefms as the court ought to impofe, will depend upon
the circumftances of.every cafe, and upon the exercife of a found
diferetion by the court. 1.fay of a found diferetion,. -becaufe it
pught not to be an arbitrary one, and in particular, it fhould
refpet the Jaws of the country, and.fo far as may be, the a-
greement of the parties themfelves. Thea& of 1781,—eftablifh=
ing a f{cale of depteciationy and declaring that out ftanding cur-
rent money contralls fliould be regulated by fuch {cale a5 a¢ the
date of {fuch contra&ts,——appears to me, in effe@, to have con-
veried. fuch current money contra&s into fpecie contralls; for
it declares that fuch fhall now be difcharged by as much fpecie,
ds fhall appear, by the application of the fcale, to have been
. - then



thén- (wiznat the date-of fuch: confrads) the walugof the Qatrent
" money.  In the cafeiof fpecie contra&ts generally? (as i abové
fuppofed, ) upon paymént'of.the fum contra&ed for; and-intereft;
-a fpecific execution.would'beldesreed. » “Batthe cafe is fét differs
. ent in fubftance where the ‘contratt was for paper’ifiofidy:- the
value of that paper. ‘money,.and not thé.numerical fut;is what
~ the.vendée is bound ‘to pay, :and the vender éntitled'to receive,
If the fcale'forms.a juft.zule for afcertaining the’ value of paper’
" money.in.fpecie; byvthe apphcatxon of it to' thes.current mofiey’
contrattf.the parties,-.we can find the valuein  fpecie, of -that
--which,was, contra@edito be paid, "ot lefs truly, thdr if 'thé cont
tra& had beemfor. fpécit itfelf: - - And thefeller-cai no intre ‘Core
plain.of i Kecewmg fuch & fum*with intereft;” ‘as‘being defs than
he contratted toreceive,. sthan he could complam of. recelvmg
. nnmpal and.intereft ia;cafe.of a fpecie contra&.: - The'legifla
ture haye eftablifhed this fcale as a juft rule;” whereby to fetrlé
paper; moriey- contradts in-fpecie..: Jt.wds no doubt’ made afier
due deliberation; and upop good information.: -t has beeri gel
‘nerally,acquiefced. in. by thepeople of - this. Cominonwealth,
and has preventedfmuchilitigation. Tt affords, I fuppofe ’the
. beft rule.for afcertaining the value of the’ paper. money, havin
“been made: by thofe, who reprefented every part of the ftate, an%
 had’the:beft opportunity of judging. The opinionof the Couirt
of. Appeals in the cafe of -Hfll vs Southerlands executors (inte:
‘vol.ix;vp.. 128) does not preclude me from cénfidering thi¢ fcile
“aszffording a jiift role forieftinnating the value of paper mopey, 4s’
itrefpedtsithe yéars pofterior to 1778 Perhaps, that cafe unphedly
“admits the fcale to afford a.juft rule, exceptias to: thé years: 1777, &
B 278. tAtany rate, Ihavenodata whereby tani juftified miaymg
thtmas ta:the: contm& in. queﬂuon, the fcale:does not afford a Juﬁ
- rule? But the “ppellee alleges,. that he had!immediate " ufe for
* the money, and that he (uﬂ:amed an injury by thé:want of Punct
tuality in the'payment/s .. 1f he had fhewn to thecourt the dmourit’
_and particulars.of the:injury;i and moreover; that.-he” had ap-.
prized the. appellant-that, bis-fituation was fo. pecuhar as-toren:’
der, pun&ualxty in the pa}ment importang to bim, [+ will oy
fay, but a court of equity would lay hold of: thofé clrcumﬁan-‘
_ces to vary the decifioh; .which I think .ought'now o be . g\ven
But it feems to.mey- that without fuch data, we-eughtnot™to go
info the confideration, 'how far the feller may have - fuftaitied "2
lofs by. the nan-payment.of the ‘money when due. Neither
ought the.purchafer to be affe@ted by a lofs refulting to the feller
-an account of any peculiarity in his ﬁtuatxon, when fuch fitua~
tion was not made knpwn to him, In
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- Infa&k, the pretenfion which [ am new confidering, would
as well apply to a fpecie, as to 2 paper money conitraét; with
this alditional circumflance attending the latter, that the mo-
ney it paid, might have been refyfed by the appellee’s creditor,
and in that event, or it he were not himfelf a debtor, it might
a:1d probahly would have died in his hands by the abolition of that
currency. | might here add, that fuch w3s the peciiliar fituation
of this country during the.exiltence of papet money, thatmany; '
if. ot moft creditors were tuined by 2 pun@ual perfornrance of -
conuraéls made on credit; whereas it was, by the virtuous and
bonourable conduét of fome debtors in withbolding: payménis,
that mauy creditors were theltered from. deftruétion:. - <1 7 -

_The g:h fe&ion of the aét of 1781, ‘eftablifhing a fcale of dey
preciationy giyes to the cqurt a power to depart from fuchofcaley”
where circumftances {hall arife, .which {n their opinion! would
render a determination gecording to itupjuft. . Suth™ a polwen.
Y have already-admitte] 1s.exercifeable by a court of equity, upog
an application like the prefent, independent of this. fe&ion, -
where the circumftagces will juftify it.  What thofe circum-.
ftances:are, which are contemplated in Lhis feGion, I will not -
undertake'to fay; but it.would feemn to ‘me- that they mwft Be
fuch-as.are peculiar -to that very cafe, and not fuch.*
as are common to every cafe.. The gne now under confidersa.
tion appears to exhibit no, circumftances which may not reafon-
ably be fuppofed to attend every paper money .contract,. which
was not,punctually complied with.. But it is faid, that the
court ought in this cale to depart from the feale, becaufe other-
wife, the appellee will not get the value of his lapd. ' The
counfel for the appellee candidly acknowledged that he did not
place his hopes of feiting afide the contraét in the prefent cafe,
ypon the equality of the fum produged.by the feale, compared:
with the real value of the land. Indeed 2 contrary do@rine would
involve the courtin 2 dificulty, wheré tadraw the line, if evi.
ry {even the minuteft) inequality, fhould not be deemed fuffici
ent to jultify a depariure from the feale ;. hut before we can fay
that a given fum (s unequal to the value of the {ubjet, that va-
lue idfelf mouft-be afcertained. :

In the prefent cafe, the value of the land.at the time of the
contracly is not afcertained, otherwife than by the original con-
tract of the parties. There are two witnefles who fay they think
the land was worth fifty pounds of tobacco per acre; but what

was the value of the tobacco in fpecie at that time, or whether
“thele witnefies gre credible, this court cannot undertake to fay.
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A jury has alfo faid the land was worth fix fhilling per acre.
But the tim¢ to which their-valuation has’ reference, was fix
months. pofterior to thé time of the contract, within which peri-’
~ ad, the land might for any thing known to the-coutt, havecon=!

Aidersbly vifen in value. v T 0 . L

'Upon the whale; “as by the applicatién of the fcale of depre-
ciationy (whihdn this inftance is prefumed to atford ajult, "as
well as'a legal rule‘of liquidation, Y to the current money contraét’
of the partics, we 'Can precifely afcértain the value i fpecie
which was contrdfled'to be given for the laitd, at ‘the timie the .
puichafe was made, - fich application ought to have formed, the
criterion by Wwhich the* Chancellor “fhould -have eftimated the'
© compenfation to be'paid by the appellant, ‘and by this rule, the
appellee will receive more in valuz thanhé would, if the mopiey”
had been pun@ually paid, in-confequence of:its progrefive and *
rapid depreciation. + - LTI T SR
" 1 am of opinion 'therefore, that the decree fhould be reverfed, -
and modelled ‘28 to the compenfation, dccording to the deas a- *
boye ftated. . - T, o

FLEMING; J.4<1t is a rule at law, that the breach of oné co- *

venant, cannot be pleaded in bar-to. another. “T'he ‘appeliaint -
might have brought: iis action at law}" and if He had, he muft ’
~ havé praed perfojmance on his par. "Inftead of reforting to 4
court of Jaw, Hg has applied to a’Cotrt 'of Chancery for ‘an e-
quitable relief, and therefore, he iult fubimit to the rules of the
"-court which 1equire him to do equity.  This, -is certatnly very
_ different from cotyimon cafes. " “I'he agreement was ‘tade at a
time when moiie§ ‘was much dépfeciated, “2nd was every day’’
ttill farther depreciating. ‘I'his condition of the circylating: -
cuirency was known to both parties, and therefore puné&uality.
wis more nsceﬂizry than it would have been, if the value of the
 money* had been {tationary. - Since theréfore;” the appellant -

- made the fift: bfeach in the ¢onurad, which operated to thein-
Jjury of die gther party, he s not enticled to the relief he afks
for, but upon the terms of his doing equity: and this confills in
his paying the real value of the land at the time of the contradl,
T'his was properly preferred by the:Chancellor to a difmiffion
of the bill, fince the appelldnt had paid part of the mouey, and
very probably had made fome improvements.. 1 am for afiirm-
ing the decree, ' o .

CaRRINGTON J.—When this caufe was firft brought on, 1
was flruck with'the impropriety of interfering with the con-
f1adls of parties;  But upon fuller confideration of the circum-
partcsy  Dut upon M aera Gances
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ftances of this cafle, T think that juftice cannot otherwife bey
dune The real value of paper money-was very little known.
10 any.perfon,  There were.few, wha were not deceived by
it. A wantof, puné}u'ﬂlty never failed to produce a lofs, and.
the longer payment was delaved the more, the lofs was accu-;
nmulated. - The partigs ia this cafe qertamlv had depreciationin
view, 2 nd Atkinfen, -may have calculated upop.the ule of the .
money, if punélually paid at the time agreed upgn. ‘Beyond that -
time, fio.. calculation. could havc been made. . As to the
payment of the moneyy Jc ought to have ~preﬁcded the
conveyance, aid it is ev]d;:nt that B'bite himielf thought fo ;
from his conduft. Yet it does not dppear. that hg tendered the .
money, or had it to pay.. ‘1t is .clear. that,, PV/;:@ forfeited all
his rights under the contral,, at law, and theinsthe quefhon iSy
m wnqt fituation does he {’tand ina Courc of" Lquntv. The
Chancellor inftéad of dlﬂmﬁing the plainti#s biil, more proper-,
: ]y decreed a canveyance upaa the equitable.terms. of his making
mmnen(«uxm ; the flandard of which compe.;fanon het very
rig vhrly confideredto be the value of the land, as afcertained -by -
a jury. 1 am of opinion that the perigd to which «the: valua-
tion fhnutd have related gught to havé been.thaf, when the -
contrat was ma de, and. not :hat, ann tbe«ﬁfi’c payment. ‘was.
to be made. 'The di ff-‘rence in thjs Cafe 13,00t lmportsnt, but.:.
if eicher ' party reque[}s an, lﬂue to try the valugat thedaje of the -
agreement, I have no. ohjeéhon to x"dultrmg hi im, ¢ As to the
danger of a precedent like this, ., I think that all fuch cafes muft
depend upon thetr pam\ular ctrcum{hmces, -and. that the opini-
on rnow given will not ap,)ly but in a cafg precxiely like the’
prefent
LYONS, J.—~The omner al n'!e in exmut‘ory co: mra&s ref-
pecting permnal thmgs is, that lt the, purchaler does not pay.-
and take away the property in convenient. time, . the feller is
nqt bound, and may difpofe of it again. - If earneft be given,
tlu vendor muft requeft pavment of thc confideration,  after
which he is abfolved from the bargain if it be not.paid.  In ca-
fes of fales of real property, the rule of equity is; shatthough
a farfeiture take place at law by a failure on.either fide, yet it it
be a cale lymg in compenfation, a Court of (.,hancery will re-
lieve agaiuft it. But if that court do interfere, it mutt be in ca-
| g5 perfec"tly fair, equ:l and juft. Another rule in a court of
equity is, that he who would receive the benefit muft fuftain the
Jofs. " Here then occurs the difficulty of the cafe, The legif-
laturc have eftablifhed a fcale, by which toafgertzin the fum in
ipecxe
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"fpecie which fhould be' paxd in difcharge of'comra&s entcred ins
‘to at particular-periods, . whilft paper money was in circulariofi.
“This law was very properly pafed, for otherwife the value'in-
weach particularicafe muft have beeri afcertained-by-a jury, in the
fanie nfariner astin‘aétions for foréign méney. ~This would have
produced infivite! trouble and litigation, which this faw, (afford:
ing I believe the'beft general rule)'is ‘wifely ‘caleulated to pres.
tvent. It is'of mote-confequencé thatithe Iiw thould be fixed and *
"known, than thatit fhould always be ﬁné’tly jufts:  The debtor
is to pay accordmg to the fealc at the- date aj the contralf, be- .
caule) as the-payricnt was not pun&ually made, by whu.h the
_debtor had the beneﬁt ‘of thie morigy;’ and'déprived the creditor
of the ufe of ity the debtor ought to bedr thé lofs by depreciati-
on.: This fule: would have been enforced, if the creditor had
brought.his fuit to’ coci¢e payment? This furnifhed an'equ‘ua‘
bile tourfe. of reafoning with the Lhancellorrm depart from * the
- feale, when'hé was applied to for equivy. €)n the other-hand
ifthe cieditor refufe’the money when tenderéd,: ‘or 'if there b
othér circumftances to warrant a departure from the feale, it
- may be madc, “in noother cafe, cand fmaller fum be’ allowed 5

in none thotey "% T . o b
¢t The fcalc Is bmdmg where the credxtor fles. - But where the
debtor applies for equny, thé ruled which govern courts of equiz
ty may properly be’ Applied to him, - “The’ cafe "of Wiifon and
" M Rae vi Keeling, (ante. vol..1,7p. 1g4,) went upon the prin-
ciple, that he who would have fuftiified the lofs fhall have the
bénefit. © So’ here, ‘if+the money had been paid, " a fpecie debt
might have been: dxfcharged with i¢, L of ittfmight have been ap-
plied to. other valuable'ufes. 1 agree, that the time when ‘the
 éontraf? wasimade, was the propef period tor fixing ‘the va]uatxon
of the land, arid that in'this refpect the Chaicellor was wrong:
“The PRESIDENT.—To view this cafe as a general one,
u:1aﬁe&ed by the particular circumftances which’ attend ity the
appellant has wholly failed in performlnc his part-of the agree-
ment. It ddes ‘not appear that he was. ready to do. fo during the
whole year.  If #Whité had brought his action at law he could
not have fucceeded, without avering and proving performance
on his part; or tbat ‘he was ready to perform. The agree-
‘et therefore was eatirely forfeited at law, 'and how does hé.
ftand in a Court of Equity? He has paid part of the purchaf
" money, and has perhaps made improvements upon the land,
"This being a cafe where compenfation can be ‘made, a Court,
of- (,hancery will relieve; but upon what térms? "1f the <;;)r
S . rag
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- tradt had beén fide. in fpecie, the value fixed by the patties -
‘would have furnithed the juft meafuré of retribution. But evert
in cafes .of fpecie contraéts, I willnot fiy that this meafure
"would in all cafes be reforted to. Suppofe a man félls at halfpricé
.upon condition of pun&ual payment; calculating upon an abili-
ty which he might thence derive of making ;4 beneficial  inves
ttiture of the mouney, buppofe it {hould appear that he had loft this
advantage by want of pun@uality, he court I-think. would
properly départ from:this rule, and might refufe to- reljeve but -
upon payment of the full value of the land. However this
might be, it is ceftain, that ina cafeof a contra& made in: pa-
per money where the feale furnifhes na juft rule for fixingt the vas
lue of the money, the rule above mentioned cughtto be depart-
ed from. No juror can fay what were the ideas of théiparties

as to the value of the money at the time of the agreemeur,” ...,

’ The a& of. 1781, furnifhes a good general rule for fcaling pa-
per money contsaéls;_ perhaps the beft which could have been
made.  But it is certainly not - juft in all “cafes.; What is- the
obje&ion to the mealure of compenfation adopt"d by-the” Chan.

(‘ellor> Becaufe the appellant had got anadvantageous bdrr'a'n,
it is fuppofed hard to deprive him of it. But whv -18 he deprive
ed of it? Why did he not perform thofe acts.which entitled him
to retain the advantage? This court docs net deprnve hxm of ity
he has been himfelf the caufe of its being loft.- - . ;

I agree with the other Jud%eq, that the permd te be ﬁxed for
afcermmmg the value of the fand was that, at, which the con
tra@® was entered into. The difference.in fpccxc is not confi-

‘derable, but if either party withes an enquiry (at_his own ex-
pence) according to this opinion he may be gratified.

T'he opinion and decree as entered, is as follows, viz:
T That there is no error in the principle of the faid decree,
€ o far as it fubje@s the appeliant, to the payment of the fpecie
¢ value of the land, as a condition upon which the land is to he
<« conveved to him; and although the value at the time of the

« contrad fhould have been enquired of; inftead of thevalue ‘at

«¢ the day of payment, yet as the difference is probably trivial,
¢ and not equal to the expence aiid trouble which would be incur<
¢ red by a new trial of the iflue for that purpofe, the verdiét of
“the j jury ought to ftand as the valuation, unlefs either party
¢ fhall choofe at his own expence to have {uch new enquiry made
“ in which cafe a new iffue oughtto be made up, and tried by.

« a jury, to afcertain what was the fpecie value of the land at

s the time of the contra@; and that there is error in the decrec

i
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“ in this, that the appellant is decreed at all events to pay the

money and tike a Lmveymce of theland, inflead of allowing

bim the option of abandoning his claim, and lofing the.mo-

“ ney he has paid.  Therefore it is decieed and’ ordered -that

«th¢ faid decree be reverfed and anoulled, and that the appel~

larit pay {o the appellee 1'?oger /ft,%m/cn as the party fub-
tantially prevailing in this court, his cofts by him about h; 5

¢ defence in this behalf expended.  And this court proceedir. 5

“ to make fuch decree as the faid ngh Court of Lhancery

¢ {hould have prunrum ed, 1s of opinion, thatthe appellant hav-

ing failed to perform on his part the agrézment fought o be
car ned into execution, had forfeited all claimi to the aid of
this couit for thdt puipole; but havmg paid part of the pur~
chafe money, and probably made improvements on the‘land,

he ought to be relieved againft that forfeiture upon makn‘g
the appplke Roger Athirifon juft compenfation,’, the jule of
which ought to be the value of the ldnd "at the time of the

. “-contra&@; andaltho’ that value ufually is; and ought to be in
“ fych cafes confidered as fiked by the conitraét when fpecie of
< flable valie is- the medium &f paytiient; yet in this cafe,
¢ where that medium was to be in paper dépreciated and ra-

. ¢ pidly depreciating at thé¢ time, the contraQ affords o juft rulé
“« for aifcertdining chie fpecié vaite of the land, which was there-
¢ fore properly enqu:re.! of and fettled by the veidi&t of a jury,

and ought to fland as the rule of compenfation therefore, it

is further decreed and ordered, that upon the appellant’s pay-~ -
ing or tefilering to the dppellee Roger /it,{m/orz, within threg
months from thie tifre of his being ferved with a copy of the
final decree in the High Court of €hancery the fum of one
hundred and twenty erght Pounds; two {hllhnO'Q, with'inter-
€ ft thereon at the tate of five per éent, per dnaunmi from the
taft day of June i780, till payirent, and the cofts of this fuit;
the faxd appellee {hall execute a good and fufhicient déed or

& deéds for conveylmr to the appeliant the land fn the proceed- :

“ ings mientitiied in fee fimple with a general wafranty, but

if the appeliant fhall fail to make fuch payment or tender,

¢ withia the time aforefaid, that his bill fn that cafe fhall ftand
¢ difmiffed with cofts, Bat if either party. fhall upon this de-=
¢ cree being certified to the High Court of Chancery apply to

« that court sad defire a fiew enquiry to bée made by a jury at

¢ his expénce, what was the fpecie value of thé land on'the laf¥

« ddy of December 1779, aniffuc fhall be made up, and dis

& rec’tpd to be tried by a jury to afcertain fuch value at thar pes
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¢ riod; which being tried and certified to the fatisfaction of the

¢ faid High Court of €hancery, fhall fand as the rule of com-

" ¢ penfation inftead of the former valuation, and with the inter-

% eft thereon from the faid laft day of December 177g, after

@ dedudting the cighteen pounds paid, be paid or tendered to

© & the appcllee Rager Atkinfon, within fuch reafonable time as

¢ fhall then be allowed by the faid court to entitle him to the,
¢ gonveyance in the above decree mentioned, or fubje@ him

““-tothe confequence therein ftated in cafe of ‘his default,”

NEARTI\T & WILLIAM PIC RET

agamst
JAMES DOWDALL.

HIS was an appeal from the High Court of Chanccrv, irr
a fuit brought by the appellee aframﬁ the appellants for-
the conveyance ‘of two trafts of lax s, The cafe was
as follows: Fames Crap, in the year ¥741, - obtained a
warrant fromy the office of lrd Fairfax for {urveyinga cer-
tain parcel of land lying in the Nothern  Neck. ~ The fure
vey was made and returned in the fame year, but no further ﬁeps
were taken towards obtaining z grant by €rap, who died in
-8773. His fon, afligned all “his right in the faid land to the ap-
pellee, not conﬁdermc it worth the expence of ebtaining a grant.
Ft appears by the depoﬁtion cf one witnefs, that the'plaintif}'ap;
plied at the office for the papers, fbut at what time is not
ftated,) and that they could not be then found; but they were
afterwards found in the year 1786, or in 1787. A grant of
the land to Crap was made out and regiftered in the Proprietor’s
office, but it was never executed by lord Fairfax. InDecems
ber 1788, the appellee applied for and obtained a grant for thefe
linds from the €ommonwealth’s land office.

In 1762, the father of the appellants obtained a warrant, from
the Praprietor”s office, and farveyed 243 acres, part of the land
furveyed by Crap, for which a grant was made by lerd Fairfas
to his fon, Martin Picket, one of the appellants, in the year 1780.
In 1779, the other appellant William Picket, allo procured z
warsant, and {uzveyed g2e acres adjoining the above, whichin~

cludes





