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To Tue PUBLIC.

THE pafe,of Maze and Hamilton, with one
other, I had intended to publith in an appendix
to this volume. -But the manufcript having been
unfortunately depofited in a houfe which was
lately confumed by fire. I have great reafon to
- -apprehend that it was either burnt, or by fome

other means deftroyed.
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ERRATA. 1v.

Line. : -
41 For hinder read hinders. ,
26 Infert by before the words the’owner. =
4 Strike out the comma afier mother and put a period,
12 Strike out the femicolon after it and put a comma.
5 For empowed read empowered..
36 For 1 read 3. . '
17 For appellant read appellee.
2 & 3 For appellant read appellee.
8 After teftimony infert of.
17 After regarded infert it. . ) oo
31 After rule, firike out the mark of interrogation. and *
put a perisd. :
12 For lands read land.
44 For forfeiled read forfeited. -
7 & 14 For fecurity read furety.
4 For principal read plinciple.
32 Before fuperior read the.
21 For laws read law.
4 After it infert to.
21 For principal read principle.
14 For determination read termination.
11 After but infert where.
37 After idea put a femicolon g
40 dfter that znfert of. - '
3 Strike out not. )
34 After endorfer, flrike out a period and put a comma,
after 443 flrike out the comma and put a period;
14 Strike out the femicolon after fault.
24 After not infert.an. ’
41 Strike out the femicolon after declarations.
2 For is read as., '
" 10 For prices read price. -
12 After Johnfon, firike out the femicolon and put a come
ma. .
19 Strike out the comma after the word Stockdell, and
put a period.
.37 For law read all.
2§ For points read point.
27 Strike out the commas put a period after the word plea,
" 9 For 2 read 1., .
40 For furvices read fervices.
1 For ftronger read ftrong.
14 For centinental read continental; 39 For
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39 For collufion read.collifion.

22 For decifion read decifion.

30 Strike out of after the word General.

31 For Hoker read Hocker,

¥g After the word intended infert )

21 For legal read regal.

23 After Carolma, put a comma inflead of a femicolon,
and firike out the [emicolon after the word loci.

38 For defribed read defcribed.

8 Strike out the comma after bills,

35 For there read thefe.

11 For degal read regal.

26 After damages, put a period.

8 For is due read iflue.

22 /{fter verdi& infert ought,,



156 FALL TERM

executors are, whether the covenant refpeét real eftate, or be

purely perfonal. I confider this point to be fo plain, that it 1§
unneceflary to cite avthorities to prove it.

’ " THE COURT affirmed the judgment,

without affigning reafons. i A

HARVEY & Wire, & others,
againft

BORDEN.

WY ENFAMIN Bordenbeing fcifed of a confiderable real eftate,
E by his will devifes as follows, viz: ¢ My will is, that
“all my lands and eftates in New Ferfey be fold, and all my
 lands on Bulfkin, Smith’s Creet, and North Shenando, and
¢ all my entries every where, and all mv lands on the waters
« of Fames River, fhould be fold, excepting 5,000 acres of land
< that is all geod, 1 give to my five daughters [by namc]
¢ that is 1000 acres of good land a piece to every one
«of the f{aid five acres, (meaning daughters} above men-
¢ tioned, to them and their heirs and afigns for ever.” -
He then diref&is all the reft of his lJands to be fold as a.
forefaid, (excepting the traék he then lived on,) and be equal-
ly divided between his wife, his three fons and fix daughters.
He then appoints his three fons his executors, and empowers
them to execute deeds fpr the lands which he had fold, and or.
dered to be fold. Only two of the executors named in the will,
qualified. The teftator was poffeffed of g2,c00 acres of land
on James Rives, as well as of other trals on Catawba, abranch
of the famétiver.” = - ‘ . ; ’

Fofeph Borden the plaintiff in this caufe, claiming under
Fames Pritchard and wife (the latter being one of the five daugh-
ters of the teftator) filed his bill in the High Court of Chan-
cery againft Harvey and his wife {the latter of whomisthe heir,
at law of Benjamin Borden, the eldeft {on and executor of the
faid teftator) for an allottment and conveyance of the 1000 acres
devifed to Ars. P jtchard by the claufe before mentioned.
‘The bill ftates that Benjamin the younger had purchafed the
ﬂ'xares of the other four daughters, and had received a convey-
ance from FZorthington the former hufband of the fifih davghier,
e . At (now
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(mow Mrs, Pritchard) under whom the plamtl& claims,
but that the was not privily ex1m|ncd as the law diredls, m
confequence of which his title to her thare was invalid.

The anfwer ftates that the part to which the daughter, under
whom the plaintift claims- was entitled, was fet apart by the
faid Benjamin Borden the younger, out ofa tra& of 20,000 acres
on Fames River; that he fold confiderable quantities of land to.
dl(cmr;{e the debrs of the tefiator, and he mﬁ{‘cs, that if the -
pnamnf’f is entitled to the quanmy now clalmed it oug‘n to be ~
laid’ off- out of the 20,000 acre tradl.

An amended bill was filed for the purpofe of n‘aLmo certain
perions defendants, who are flated to be in poflefiion. of 2,218
acres on Cata ba, -of the beft land which belonged to Benjamin
‘Boydess the elder, under a voluntary conveyance from thclr mo-
ther Mry. Harvey, the female deferidant, “and heir at law of
ijamm Borden the younger, apd praying to have the 1000 a-
cres claimed by the pla\ntlpr iaid off out of thole lands.

The new defendants infift, that the plaintiff ought to have his
1000 acres laid off out of the large tra& on Fames River, and

“not out of the Catazvba lands, as there wzs not in the latter tract
as much land, as would fatisfy the bequeﬂ of 5,000 acres, and
of courle Lhar tral could not have heen contemplared by the -
teftator, in the devife to the daughters. .

By the report of fundry commifiioners, appointed by an or-.
der of the Court of Chancery to ftate the fituations, afcertain
the quantities, and .defcribe the boundaries of the lands where-
of Benjamin Borden the elder died feifed, and. particularly of
fuc parts as had been allotted by ijamm the younger, to a-

‘niv of the daughters of his teftator, it appears, that Bepjamin
Lerden the teftator, at the time of his death, was poflefled of
funr‘ry tralts on Catdwba, amongft which was2,218 acres, 're-
puted to be his beft land, and which the commiffioners think

" tore nearly anfwers the defcription of that devifed to his five
daughrérs, than any other. .

It does not appear fram any part of the record, that the com-
miffioners who took the privy examination of 1Vrs Pritchard,.
{who with her hufband conveyed the land in Quc!’cion to the
plaintiff,) were jufiices of the peace; they are not fated to be
fuch in the commiflion, nor in the certi ificate. 'The ceed from
Mys. Worthington, (now Mys. Pritchard) and” her hufband to
Benjamin Borden the younger, and which for want of her privy
exammauon was void asgo her, defcribes the 100e acres thereby
intended to be conveyed to be on one of the branches af James

Rwer. The

dor-wds
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The decree of the High Court of Chancery was as follows,
viz: < That the defendants or fuch &f them as afe in pofleflion:
of 1000 acres of land herein after directed to be aflighed to the
plamuﬁ do refign the faid pofleffion, and convey the faid 1006
acrés of land to the plaintiff at his cofts, and pay to him fo much of
the profits of the faid land fince the commencement of this fuit
as fhall exceed (if they do excecd) the value of the permanent:
improvements on the faid land made by Benjamin Borden the
_ younger, and by the defendants ;” and commiffjoners were. ap--
pbmted to affign to the plamtlll' one thoufand acres of the land:
nientioned in ‘the reports, to which Benjamirn Borden the elder.
was eintitled, and which is in pofleflion of the duendants, or
fome of thc'n, caufing the faid 1000 acres ot land to be laid off
by the county {urveym, in one entire parcel and’in a’ conveni-
ent form; and to examine, flate and fettle the “faid account of
proﬁts and to eftimate the faid permangént improvements.

- Frotn this decree the defendants appealed.

MaRrsHALL for the appellant The'firft queftion in this caufe.
is, whether the appellee has any rightat all? Secondly, whether
the land decreed, beft anfwers the intention of the teftator?

1ty The a& of 1748 Ch. 3, § 6, requires thé commiffion
for the privy examination ofa feme covert, to be direGed totwo

‘juftices of the peace, which this is not. ~ [t cannot be denied, -
but that if the perfons to whom the commiffion was directed
weie riot juftices of the peace, the deed could not pafs the ef-
tate of Mrs. Pritchard, and therefore, the Chancellor has pre--
fumed, that that they weére fuch as the law required. T cannot s
difcover any ground upon which to raife fuch a prefumptlon ) -
The commxﬂionere arc not ftiled juftices of the peace in ‘the in-3
ftrument itfélf, nor does it appear from their own “certificate that -
they were fo. * If cither had been the cafe, a pref.lmpnon
might poffibly have been created, o far at leaft as to lay the o2”
ther fide under a neceflity of dllprovuw it. Trfhouidat leaft ap-
pear upon the face of the inftrumient that the law has been pur- -
fued, or otherwife it can have no legal operation.

2d T he teftator had oné tra of 92,000 acresof land on the
waters of ]‘ames Riverin one body. “T'he lands which are fub-
jeGed by the decree t6 fatisfy that claufe in the will are upon
Citawbe, a branch 0f_711me5 River, and it appears by the report’
of the commiflioners that there are not five ‘thoufand acres of,
land’ in- this tra&.” From thefe fadls it {eems to follow inevi-,
tably, ‘that the large:tract of land bett anlwers the intention’ ol’
the teftator, becaufc out of that traét $000 acres may be got in.

Plle
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one body, and upon the waters of Fames River, fufﬁcxent to fa-
tisfy the will: Whereas the land decreed is oug of .a much
- {maller tralt than 5,000 acres, and is on the watefsof Catawba,
In fome parts of the will, where the teftator ipeaks of other
branches of Fames River, he calls them by name, clearly thew-
ing, that he knew how to diftingufh between. Fames River 'md
us branches.

“Stark for the appellee. In no inffance do comrmﬂions
for privy examinations name the perfons to whom they are ad:
drefled as juttices of the peace,  and if they didy it, would not
prove that they were fo. Neither would the fa& be. eﬂabllﬂled
if the commniflioners were to ftile themfelves fo in therr cértificate.
The Chancellor was right in prefummg that they were magif-'
trates, becaule the law requxred them tobe fo, and if they were
not, it was eafy for the appellant to repel the prefumption by
pofitive proof.

v 2d, It appedrs that Benjamm Border the younger, dxfpo"ed of
all the good land out of the large tradt, and having a general‘
power to fell; under the willy he deprived the appellee of the

power of refortmg to that tra& even.if it had beft anfwered the

defcrxpuon The land on Catawba is in the poflefion of per-

. fons clmmmg under his heir as valunteers, and therefore they

are in no'better fituation,  than he would have been himfelf,

"The teftator itis proved had pot inany of his tra&s 5,000 acres

of good land in a bedy, and becauf€ that quantity cannot be found

in one tra&, is the appellee to. have no land 4t all? We are
then to come. as near it as poffible, and however hard it may

be upon the appellants; that their land fhould be taken, yet it

is to be attributed to the condué of their anceftor who has caufs

. ed it by difpofing of alf the 6ther good lands;

CAMPEELL on the fame fide. T he objection'to the appellec s
title feems to be built upon a mifapprehenfion of the aét of
'174.8 which is merely dlre&ory to the clerk, and does_not re~
quire that the perlons named in the commlﬂ;on fhould be there-
in ftiled, * juftices of the peate.” The words of the law are
<« that it fhall be lawful for the clerk to iffue a commn!Ton
© € to two or mofe commifioners being juflices of the peace,”” &c.
Whether juftices or not, is a fac capable of proof, and the
court will prefume they weére foy until the contrary appears.

Bénjamin Borden was bound as executor and truftee, to re.
férve 5,000 acres of land, all good, for the five daughters.
He did referve lands on the ('atawoa, tho’ not all in a body, nor
does the will require it.” Nay, it appears thit that quantity, of

good
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good land in a body could not have been found in the effate of
the teftator. Butitis faid, that the appellee ought to receive his
quantity out of the g2,000 acrés of land. Benjamin the younger,
has difpoled of this land, and therefore itis holden either by pur=
chafers for valuable confideration, or by velunteers, as the Ci-
tawba lands are holden. If the former, we cannot touch them,
If the latter, may they not obje€ to our claim with as much
reafon as the prefent appellants do?.

"The report of the commiffioners appointed by the Chancellor
to view the lands, leave no doubt, but that thofe on Catawba
will beft fatisfy the intent of the teftator; and to that report
there is no exception. :

MarsHarL in reply. There is no proof that the g2,cod
acres are fold,  But if there were it does notalter thequettion,
which is, do thofe lands anfwer the delcription given by the tef-
tator, better than the Catawba lands? ! contend for the reafons
firft mentioned that they do, and if fo, and by the conduét of
Benjamin Borden tl:e younger, fuch Jand cannot be obtained by
the appellee as he is entitled to by the will; then his claim for
compenfation will be againft the eftate of Benjamin Borden, and
not againft a part of his reprefentatives, who by this decree are
to beas the whole lofs. ' -

The opinion of the commiffioners will not carry the claim
rom the 92,000 acres, if that was the tract contemplated by the.
teftator. ~ A part of this tra& muft at any rate have been taken
tofatisfy, the devife, fince there were not §,000 acres on Catawba.

Roang, J.—This is a plain cafe, and though contained in
& voluminous record, the effential parts of it, lie within a fmall
compafs. An objeCtion is made to the title of the appellee;
becaufe the commiflion which was to enable A4rs. Pritchard to-
pals away her eftate, was not dire&ed to Fufices of the péace.
The ak of 1748 requires the commiffion to be addreffed to per-
fons being Fuflices of the peace, but does not prefcribe the form
ofit. It is certainly neceffary that the commiffioners thould in
reality anfwer this defcription, becaufe the law requires it, but it
does not require that they fhould be fo ftiled in the commife
fion. The queftion then'is, ought we to prefume the fact that
they were juftices ! [ think we ought.  The law requires the
clerk to direct it to fuch perfons, and he ought not to be prefu~
med to have done wrong. The contrary might have been
thewn, and if the party meant to avail himfelf of this objection
he ought to have proved the fa&. 1 can never agree that the
party thould be furprifed at the trial with an obje@ion of this fort,
particularly, where the prefumption is in his favor. feg
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As to the Jocation of the land cl'aimed under tfxé {:{'i'll oné

. I'hmg i evident; . which is; that thé teftator intended to glve to

each of his five dauOHten, 1000 acres ofgoaJ land; and it is nog

- required to lie in one body: Butif it had besy, the repore

proves that his intention as to quality could not in- this refpe&t
have been fulfilled. Tt is to lie on the waters of ]a,;w River';
and fo'[ think the Catawba lands do. But if it could Tx avmd-
t.d, the Jdnd OUght not to bé laid off"in fmiall furveys, and as it -
is in proof that the 5,000 acres of good land could not h.wc Yheerd
got in the large tr2®, inlefs rhan 26 furveys; the tekator coukd®
not have meant that'tract. Benjarmin the. yourger, feems. bimd
felf to have conlidered the Cataiwbd lands as xnm;ded by the tef>
tator, Had he then a rizit to puru.hafc up all the good land;
2ad 5 ifipole the biad on the devifecs &> [t is thewn by 1he report;
that there remains no good land unfold; and it woirld be highly
unjuft, that the executor fhould by his conduét deprive any of
the devifees bf that which the teftator intended, for them, and
the appellants claiming merely as volunteers, fland in the fitua=

 tion of Beijambh Berdem vitom t my 'é”prefcx‘t.- I think che de-

1

eree ought to be affirmed. |
Fieiuxd, J.~=The firft bbte ion made.by tfrc appellam
counfe! to the decree was; that the cdmmiflion was not fo di-
rected; or retuinet; as to pafs the eftate of Mri. Pntc}zard Ig
is ddy executed by the petfons to whom, it was uxrcéted and‘
the clerk is reqiired to addrefs ic 10 Juflices afx‘be peiice: . Thé
deed with the commiffion is retitrned; and admitted to record;:
I do not _think that we cairy the dofirine of prefimption bevond
its accuftomed limits When we faj; hat to_fuppert this deed;,

- we will intend thdt the law has been obeyed tnlefs the tor nmry

"+ dppear:

The fecord point i‘e.pe&s the- locition of the land: Th'é
anncel‘or difcovéring miich dlfﬁculty in afcertaining what lands

. wouid beft fulfill the intentibn of the teftator, very propeily ap-

pointed commiffionets. to view dll the lands of the teftator on
the waters of Fames River, and to report thereupon. . Thefé
commiflioners had cerramly the fairélt opportunity of judgingy
and after ftating that Bénjamtn Borden the executor, had {old
z2lmoft all the good land out of the large tradl; they report theif
Gpinion to Be, that the lands on Cutewti more néatly anfwers
the defcription given by the teftator than any other. I am
therefr\re of opinion that thé dectee is nght. P

- THE PRESIDENT.-I concur fully in fentxments wnh
fhe other judgesj and for the reafons given by thefn, I am of

Vo opinion
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opinion, that the decree is right upon both points, and ought
to be
y

affirmed.

L E E,
« againft
TURBERVILLE,

EAVE was granted the appeliant by the County Court
of W/]mardarzd to build a mill.  The appellee ‘conceiv-
ing himfelf interefted, prayed an appeal which was refufed,
becaule it appeared to the court that he was no party. He then.
applied to, .and obtained from a judge of the General Court a
Juperfedeas which removed the record before the Diftri& Court
of Northumberland, where the order of the County Court
was reverfed, from whiclr an appeal was prayed to this court.
Lz for the appellant.  Before the court goes into the tel-
timony which is about to be offered in {upport of the judgment
of the Diftriét Court, I muft objett to the mode in which the:
caufe was carried from the County Court. 1believe it will not
be contended on the other fide, that there is error in the pro-.
ceedings of the County Court apparent upon the face of the re-
cord, and therefore the appellee muft expedt to fuftain the judg-
ment-of the Diftri& Court, upon evidence debors the record.
If the appelice had appealsd from the judgment of the County
Court, I admit that he might have been let in, to controvert
the p*opnety of the o"der, in the Diftri& Court, upon the me-
rits of the cafe, and for this purpofe he might have gone into
teftimony, becaufe in fuch a cafe, thecourt might have taken cog~
nizance of the fad?; as well as of the /aw.  The County Court
having refufed th= appea] the party ought to have applied for a
manmmu:, or for a writ of error. But afuperf deas could carr
oaly the law of the cafz before the Diftri&t Court, and conf'e-
quently if there be not error upon the tace of the record this
court muft reverfe the judgment.
MarsuArLon the fame fide, The Diftri& Court may grant,
# fuperfedeas, or writ of error, and may receive appeals when al-
Jowed by an Inferior Court. A wwrit of error will give jurifdic-

tion to the court to examine into falls in the 1e.me manner as
an





