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CASES
ARGUED AND DETERMINED

IN THE

COURT OF APPEALS

OF

VIRGINIA.

PENDLETON’S erecutors v. STEWART.

If a tract of land be sold for 1100 acres * more or less” at a fixed price ;
and it turns out, that it is less, the purchaser will not be relieved in
equity.

Pendleton’s executors filed a bill, in the court of chan-
cery, to compel a specific performance of a contract made,
by Stewart, with their testator for a tract of land, deducting
therefrom such parts, as it had been discovered, belonged
to other people ; with a correspondent deduction, from the
purchase money.

The answer insisted, that the land was not sold by the
acre, but, at a fixed price, for the whole. That after it was
discovered that there was a deficiency in the quantity of
land, the defendant offered to cancel the contract, but the
testator refused.

The agreement was eleven hundred acres, more or less.
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A witness states, that he was present at the contract; and
understood it to be, as expressed in the writing, that he heard
nothing said respecting a deficiency of title ; but conceived
that Stewart was to make a good one.

The court of chancery dismissed the bill with costs upon
a hearing ; and the plaintiffs appealed to the court of appeals.

Randolph, for the appellants. There ought to be an al-
lowance for the deficiency in the lands. Jollife v. Hite,
1 Call, 301, is not against me ; for that confines it to small
errors arising from variation of instruments, &c. In that
case, only ten acres were in dispute. But here the differ-
ence is very large ; and that was a governing circumstance
in the preceding case of Quesnel v. Woodlief. Another
difference between Jollife v. Hite and this case is, that,
there, actual deeds were made ; but here the contract rests
on articles, and is merely executory. Besides, in that case,
the doctrine is, where it is fully understood, by the parties,
that there is to be no allowance for deficiency : but here
there was no such understanding : for the answer, in this
respect, is not responsive to the bill. Of course, it does
not influence the case. 1 Wash. 225, 280. Nor is it sup-
ported by the testimony of the witnesses. Again, in Jollife
v. Hite, there was an acquiescence for some time ; but here
the deficiency was objected to immediately that it was dis-
covered. In every sale a warranty is understood, Poithier
on Obligations: and therefore the whole quantity must have
been guaranteed by the seller. It is not true, as the chan-
cellor supposes, that the buyer took the contract at the
hazard of gain or loss; for there is nothing, in the case;
which leads to such an inference. In Jollife v. Hite, the
purchase money agreed with the calculation; but here it
will not. Tn any event, however, the court will decree us
a title to the land which they may think belongs to us under
the contract.
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Williams, contra. Pendleton resided in the neighbour-
hood of the lands; and wrote the cootract himself; which
is expressly an engagement for a certain sum for the whole
tract, be it more or less. There is nothing in the argument
of calculation; for any sum might be divided in the same
manner, so as to make the whole amount correspond at
aliquot rates. It makes no difference that no deed has been
executed : for that a deed was actually given, was not con-
sidered as important in Jollife v. Hite; but the money being
unpaid, the court thought they could go into the nature of
the contract : They did so; and decided it upon the general
ground, that a contract for more or less was to be taken ac-
cording to its terms; and therefore that no deficiency was
to be allowed for. It does not appear that Stewart knew
the quantity ; and therefore no fraud is imputable to him.
Stewart has been always willing to convey according to the
contract ; and the question, meant to be raised, was upon
the ground of a supposed deficiency. Of course a decree
for a conveyance ought not to be made.

Randolph, in reply. The bill being brought upon the
contract, a conveyance ought to be decreed. Because
Pendleton lived in the neighbourhood, it does not follow that
he knew the quantity of the land. Although any sum may
be divided so as to distribute the price over the supposed
quantity, yet there is more than that in the present case;
because the circumstances agree with the calculation in-
sisted on by us. In short, all the arguments used upon the
case of Jollife v. Hite, apply with full force, and prove that
we are entitled to the allowance contended for.

Cur. adv. vult.

Tucker, Judge. This is a bill brought by the executors
of Pendleton, for relief and compensation for a deficiency
of 160 acres of land, alledged to have been discovered on
a sale made by the following agreement, drawn by the pur-
chaser, who lived near the lands, the seller residing at a
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}2%-' considerable distance from them, and the contract being
made at the house of the latter, who shewed a patent for
w}l’f:’ngi?;“ the lands to one Dilliard, dated in 1736, to the buyer, and
».  delivered him the patent as soon as the contract was made,
Stewart. for the purpose, it would seem, of having a deed prepared
according to it.

¢ Memo. of an agreement between William Stewart of
the county of K. G. and James Pendleton of the county of
Culpeper. The said Stewart has agreed to sell to said
Pendleton 1100 acres of land (more or less) adjoining said
Pendleton, for the sum of £ 330, to be paid at four equal
yearly payments, the first to commence on the 25th of De-
cember, 1784. Witness our hands and seals this 30th day
of September, 1783.”

The bill charges that the agreement between the parties,
was that the lands should be paid for at the rate’ of £ 30
per 100 acres, and that it was, by mistake, written as above.

The answer denies that the defendant sold the land at
£ 30 per 100 acres, and alledges that he sold it at a fixed
price ; and states some explanatory circumstances which
happened at the time. That hearing, afterwards, that sixty
or seventy acres of the land were lost, he offered to cancel
the contract, which Pendleton refused.

One witness, who was carried down to Stewart’s house
by Pendleton, and was a witness to the contract, said that
he was privy to the whole conversation between the parties;
that he heard nothing about a deficiency of title ; but always
conceived Stewart was to make a good and sufficient title ;
and that he understood the contract to be expressed in the
written agreement, which was drawn by Pendleton.

Another witness swore that he surveyed the land by Pen-
dleton’s desire ; that some of the lines fell short, being stopt
by other persons’ lines, as he was informed ; and that the
quantity only amounted to 940 acres, or thereabout.

Pendleton lived ten years after the contract, and nearly
two years after the judgment against him for the purchase
money, without applying to a court of equity for relief.
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Three points were made in the argument by the appel- 1804.
lants’ counsel. 1. That there was a real deficiency. 2. April.
That Pendleton was entitled to compensation for it. 3. That Pendle-
the bill havieg prayed for general relief, the chancellor, in- fon Sy o
stead of dismissing it in foto, should have decreed the de- Stewart.,
fendant to make a title upon payment of the money.

1. Asto the first of these points. The deficiency, though
suggested in the bill, is not admitted by the answer, nor ab-
solutely denied ; the defendant saying only, that “some time
after the contract, he heard it said that part of the land, 60
or 70 acres, were lost, but he knows not the fact.” And
Wiggenton, who made the survey privately, at the desire of
Pendleton, only says, that he was stopt by other persons’
lines, as he was informed ; but who those other persons were
he does not say, nor are their names mentioned in the bill.

Here then, is a defect of proof.

2. Had there been no such defect of proof, it does not
appear that in this case the plaintiff would have been entitled
to compensation. The principles established by the decree
in the case of Jollife v. Hite, 1 Call, 329, seemn to me to
be perfectly correct; and imply that the warranty tacitly
annexed to every contract, that the thing bought or sold shall
correspond with the representation made of it, at the time
of concluding the contract between the parties, is neither
waived, nor destroyed, by the insertion of the words “ more
or less,” in a contract for the sale of lands by a specific num-
ber of acres, if an error beyond what may reasonably be
imputed to the variation of instruments, or other similar
causes, be afterwards discovered. But where the real con-
tract is to sell a tract of land, as it may contain, more or
less, fully understood to be so, between the parties, those
words, more or less, imply a waiver of the warranty, as to
the specific quantity, on the part of the buyer, and an agree-
ment, on the part of the seller, not to demand more than
the fixt price, although, on the one hand, there should be
an excess, or, on the other, a deficiency in the quantity sup-
posed : both parties being willing to abide by such presump-
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tive, or probable evidence of the quantity as they were then
possessed of ; but, of which, neither pretends to have an
accurate and perfect knowledge ; and which neither insists
upon, as a condition annexed to the purchase, or sale; which,
in the other case, is supposed to be done, and to be reci-
procal.

In this case, the contract was drawn by the purchaser,
and was founded upon a proposal moving, from him, to the
seller, who lived remote from the land, and possibly knew
no more of it than was expressed in the patent; whilst the
purchaser, whom it joined, might be presumed to have such
a knowledge of it, as to enable him to form a competent
judgment of its gross value, without regard to the specific
quantity, which the tract might contain. The evidence
which seems to have been relied on by both parties, was the
patent, which being nearly fifty years old, might, as is not
unusual, be supposed to comprehend a larger quantity within
the lines, than was expressed in the patent. The buyer was
probably induced from this circumstance to take the tract in
gross, and the seller made no reserve, or condition of further
compensation, in case of an excess. The answer positively
denies that the sale was at a certain rate per 100 acres;
and insists that it was for a fixt price. This is not contra-
dicted by any testimony, and corresponds with the agree-
ment drawn by the purchaser himself; and thus clearly
brings the case within the latter principle established by the
decree in Jollife v. Hite. Besides, the defendant states an
offer, which is not denied, made by himself to Pendleton,
upon hearing that the land fell short of the quantity in the
patent, to cancel the contract : which Pendleton refused ; and
which proves that he was not, in fact, deceived, or dissatisfied
with his purchase. The purchaser lived ten years after the
contract, and near two years after the judgment against him,
without any attempt to obtain relief from a court of equity,
for this supposed deception ; and, probably, during the whole
time, was enjoying the benefit of his purchase, by cultiva-
ting the lands.
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3. As to the third point, it is not suggested that the de-
fendant had refused to make a deed for the land, pursuant
to his agreement ; but only such a one as Pendleton insisted
on. The general relief, therefore, does not appear to have
this object in contemplation ; but if it be thought proper to
amend the decree so far, I have no objection.

Roaxnk, Judge. If the decision of this case had turned,
solely, upon the written agreement of the 30th of Septem-
ber, 1783, I should, probably, have been of opinion, under
the principle laid down by this court, in the decree in the
case of Jollife v. Hite, that the appellant was entitled to
an abatement for the suggested deficiency (when proved to
exist) beyond ¢ what might be reasonably imputed to small
errors from variations of instruments, or otherwise ;” and
this the rather, because that agreement does not. profess to
relate to a ¢ tract of 1100.acres more or less,” but to #1100
acres of land more or less.”

But the appellants, not satisfied to rest on this foundation,
have asserted, in their bill, a pro rata contract; and have
called on the appellee to say, whether such was not the real
nature of the one in question. This enquiry, under the
decision aforesaid, it was competent for the appellants to
make.

The answer of the defendant, substantially responsive to
the bill in this respect, refutes this idea, by stating a com-
munication preceding the final consummation of the con-
tract, whereby the appellants’ testator agreed to take the
risque of deficiency upon himself.

It is true, Mr. Bowie states, that he was privy to the
whole conversation on the subject, and heard nothing said
about a deficiency ; but negative proof, unsupported by other
testimony, or by circumstances, is insufficient to outweigh
the evidence of the answer. The agreement itself does
not come in aid; for, however it may be in point of con-
struction and legal operation, it affords no evidence of the
sense of the parties having been opposite to that relied on
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in the answer ; and it is worthy of remark, that the appellee
has also relied on it, as operating in his favour.

Neither are there any circumstances having any favour-
able effect in the appellants’ favour : They are rather the
other way, such as Pendleton’s contiguity to, and probable
knowledge of the land, and the distant residence of the ap-
pellee from it.

I think, therefore, that the chancellor was right in the
main principle of the decree; but that he ought to have
decreed a title to the land, (subject to the abatement in
quantity as aforesaid,) on paymeat of the purchase money,
instead of dismissing the bill. ‘

I take this opportunity to say, that I accord with the judge
who preceded me in his understanding of the decree in the
case of Jollife v. Hite. My dissent, in that case, from the
opinion of the court, arose, not from any disseat in relation
to the principle as stated in the decree governing this deci-
sion, and as now explained ; but from my not understand-
ing the contract, in that case, to have been, as undersiood
by the majority of the court.

Freming, Judge. The written agreement is so plain
that it is impossible that either party could have misunder-
stood it. The words are express, that eleven hundred acres,
more or less, were sold, without any stipulation for defi-
ciency, or excess. Consequently, neither of the parties
could have expected any allowance upon those grounds.
Although eleven hundred acres are mentioned, it is manifest
that those were used as terms of description, and not of
warranty : for the understanding was, that one should sell
and the other purchase the tract for £ 330, whatever might
be the number of acres contained in it; with regard to
which, each party probably made his own calculation. The
written language of the contract, therefore, ought to govern :
for there is not the slightest evidence of the supposed stipu-
lation for £30 per hundred acres; nor of any fraud or
concealment. On the contrary, Pendleton, the purchaser,
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who lived adjoining the land, and therefore had a better op-  1804.
portunity of forming a conjecture as to the quantity, than il
the seller, who lived at a distance ; was the writer of the Pendle-
contract : and, with all these advantages on his side, he has fon’s ex'ors
stated that the sale was of 1100 acres, more or less, without
any qualification ; thereby, evincing his own impression,
that neither excess nor deficiency was to be compensated.
It is, consequently, like the case of Jollife v. Hite; which
was not inconsistent with Quesnel v. Woodlief, as the latter
was a case of fraud. I am, therefore, of opinion, that the
purchaser was not entitled to any deduction, from the price,
on account of the deficiency ; but the appellee ought, on
receiving the purchase money with interest and costs, to
convey ; and the decree, in not providing for it, was so far
erroneous.

v.
Stewart.

CarriNeToN, Judge. Iadmit that the defendant cannot,
by his answer affirming a new matter, swear himself into
an interest ; and that, as far as the answer, in the present
case, is not responsive to the bill, it is to be disregarded, as
the new matter is not supported by evidence. But, in some
respects, the answer is responsive to the biil; and, to that
extent, it must be contradicted by two witnesses, or one
witness and strong circumstances, or it will prevail. Ex-
amine the case under that view. The bill refers to the
written contract expressly ; but charges, that the sale was
at the rate of £30 per bundred acres, and that the
written memorandum is not according to the actual con-
tract. The answer, on the other hand, refers to the writ-
ten agreement also, as containing the actual contract; and
denies that the sale was at the rate of £ 30 per hundred
acres. The parties then are at issue upon those points;
and so far the answer is responsive to the bill, and must be
contradicted according to the rules of evidence in equity, or
it will be conclusive. But there is no such evidence. For
Bowte, the only material witness for the plaintiff, says, that
the contract was as it is stated in the writing drawn by Pen-

VoL v.—2
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dleton : and, although he adds, that he always considered,
that Stewart was to make a good title, he neither explains
what he meant by a good title, gives any reason for the
opinion, nor states any thing to have passed between the
parties indicative of a contract different from the writing ;
or from which any fraud, or concealment, on the part of
Stewart, can be inferred. Indeed, the reverse is presum-
able ; for, as Pendleton lived adjoining the land, he was
probably better acquainted with the boundaries and the area
they contained, than Stewart, who lived at a distance, and
was a stranger to both. In this situation of things, the con-
tract was made, importing, upon the face of it, that there
was to be no compensation, on either side, for deficiency, or
excess: for it states expressly, that the land was sold for
1100 acres, more or less, and at the fixed price of £ 330.
Under this view of the case, it was a mere bargain of hazard ;
and falls precisely within the principles laid down by the
majority of the judges in Jollife v. Hite; which, as has
been observed, was not inconsistent with Quesnel v. Wood-
hqf; the latter having turned upon the fraud. The decree,
therefore, is right in the main ; but it ought not to have dis-
missed the bill, without decreeing a conveyance of the land
upon payment of the purchase money, with interest and
costs ; and, to that extent, it should be corrected.

Lixons, President. My sentiments upon questions of this
kind were delivered at large in the case of Jollife v. Hite,
1 Call, 301. I then thought, as I still do, that the words,
more or less, standing alone, were subject to restrictions ; and
that when a considerable deficiency occurred, there should
be relief, because it afforded evidence of mistake, on both
sides ; but that a small deficiency, arising from the variation
of instruments or other causes, should be disregarded. In
the present case, therefore, I think there should be relief;
but, as the rest of the judges differ from me in opinion upon
that point, although they concur that the bill ought not to
have been dismissed, as the land should be conveyed upon
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payment of the purchase money and interest, the decree 1804.
is to be reversed, and a conveyance directed upon those April
terms, agreeable to the following entry : Pendle-
«The court is of opinion, that the appellants are not en- tonys,,ex’m

titled to any deduction from the price of the land in the bill Stewart.
mentioned, on account of the deficiency in the quantity of

eleven hundred acres expressed in the patent granted to
Thomas Dilliard, referred to in the proceedings by reason

of its interference with prior patents or prior better titles of

others, holding lands adjoining thereto, it appearing satisfac-

torily to this court, from the whole evidence arising from the

bill, answer and exhibits, in this cause, to have been the in-

tention of the parties, and so fully understood between them,

that the appellee only intended to sell to the testator of the
appellants, his right under the said patent, to the eatire tract
granted thereby, as containing eleven hundred acres, more

or less, not warranting it to contain any certain quantity, and
therefore, he was not bound to make good the deficiency

of eleven hundred acres, if any such appear on a new sur-

vey ; but that the appellee ought to convey the said tract of

land, according to the said agreement, to the appellants, or

to the person or persons entitled to the same, under the

will of their testator James Pendleton, deceased, on his re-
ceiving the full amount of the purchase money due, with
interest, and the costs of a suit recovered by him in the
district court of Fredericksburg, against the said James
Pendleton in his lifetime, for the recovery thereof, and that

the said decree is erroneous in not directing such convey-

ance to be made on the terms aforesaid ; therefore, it is de-

creed and ordered, that the said decree be reversed, &ec.





