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LLTWEEN, ¢ - £ T
WILLIAM FOWLER and Sufanna his wife,
| p/amtf),

AND,

LUCY S AUNDEF S, aninfant, by James
A Pattenon her guardmn, defendent,

N this caufe, *brought on, by confent of par=~
ties, and heard on the bill and anfwer, and
on the teftament of Thomas Sale, exhibited and
read, the court, on the day of March, in
the year of our lord one thoufand feven hundred
and ninety-eight, after confideration of the ar-
guments by counfil, profeffed the fentiments,
and pronounced the decree, which follow:

The ftatute, for preventing fraudulent gifts of
flaves, enacting, in the year one thoufand feven
hundred and fifty-eight, that a gift, not declar-
ed by teftament in writing, or deed recorded,
after having been legaly proved, fhould not be
Tufficient to pafs the right of flaves, upon which
- ftatute, if a gift had been, the plaintiffs relied,—

this ftatute did not comprehend this cafe,—a de-

‘hvery of flaves, in confideration or for caufe of
| marrlage, than which no confideration or caufe
is more eftimable or meritorious ;—did not com-=
pu.hcnd this «,afe, in which a fraud, condemn -
ed in the procemium of the ftatute, isattempted
to be, by the conftitutory part of it, juftified,
for the bcncﬁ1 of his family, who contrived it.

A gitt, if it may be called a gift, when it is
in confideration of marriage, 1s ftri¢tly - not a

A gift
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gift purely gratuitous, whereby the donee gaineth
the thing given, without meriting it by way of a
recompence, {uppofed to have been the kind of
gift contemplated by the legiflature, but, is a
convention, wherein the parties perform and re-
munerate, alternately, each beftowing on and

taking from the other fome thing beneficial.
Nor, if flaves, delivered by the father of

a wife to her hufband, in confideration of their
intermarriage, may be faid to have been given,
could the gift be one of thofe gifts, by means of
which frauds detrimental to creditors and pur-
chafers were practifed; to prevent which mif-
chiefs was the prefaced obje& of the ftatute ;—
not one of thofe gifts, becaufe ¢ the donor’ did
not, in the language of that a@, °remain in
¢ pgﬂ'cﬁion’ of the flaves, as vifible owner there-
‘ of.’ | |

The meaning ° the lcgiﬁaiu_re ‘was planely
this: dongrs of flaves, who neverthelefs retain

pofleffion of them, defraud people, who believe

‘the poffeflors, being the vifible, to be the real,
owners: for prevention WHEREOF, —for pre-
vention of injury by this deception, which fe-
cret gifts occafion, propofing fuch a difunion ot
the right and poffeflion, as that they may be in
different perfons at the fame time; and to the
end that people may have the means of knowing
the true owners; no gift of any flaves, not au-
‘thenticated in the mode now prefcribed, fhall be
good to pafs any eftate in fuch flaves; thathis,
wit

!
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with a commentary, neceflary to produce har-
mony and {fymmetry in the act, no fuch unau-
thenticated gift of any flaves, whereof the donor
¢ retaineth pofleflion,’ fhall be good. this evi-
dently remedies the mifchief and all the mifchief
which the legiflature faid they intended to
PREVENT.

The other feiife, in which, as is pretended,
the ftatute may be underftood, is this: ° for
¢ prevention of frauds by fecret gifts of flaves,
¢ which, notwithftanding, remain in pofleflion
‘ of the donors, as vifible owners thereof, and to
¢ the end that creditors and purchafers, recur-
‘ ring to archives, .where monuments of a(ts,
¢ which feparate the right from the pofleffion of
¢ flaves, ought to be. depofited, may difcover
¢ whether thefe vifible owners,  poflefiors, be
¢ the true owners, or not; no gift of flaves,
¢ whereof the donor DOTH NOT retain the
¢ pofleflion, but of which, on the contrary, he
‘ hath DELIVERED pofleflion to the donee,
¢ fo that the right and pofleffion are, not in dif-
¢ ferent perfons but, in the fame perfon, and
‘ people believe the donee, who is the vifible,
‘ to be the true, owner, 2nd therefore are not de-
¢ frauded, if the gift be not recorded, fhall be
‘ good: that is, to prevent deception by gifts,
¢ difuniting the right and pofieffion, gifts, which
‘ unite the right and pofleffion, fthall not be
¢ good, unlefs they be recorded.’

The
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The ftatute, thus expanded, makes the reme-
dy tranfcend the limits by which the evil in-
tended to be prevented is defined, directly op-
pofeth the defign of its authors, and to him, who
1s now criticifing this interpretation, appeareth
to be a monfirous abfurdity. for, uno flozu, the
legiilature, according to this interpretation, hal-
lows the fraud which i1t damns. retention of the
right, when the pofleflion 1s refigned, is as much,
a fraud as retentien of the pofieflion, when the
right is refigned; and more dangerous, becaufe
to guard againft this fraud is more difficult than
to guard againft that; but, if this interpretaticn
prevale, when the right was given, and, with
1t, the pofleflion refigned, the gift, not in writ-
ing, and recorded, was veid, and .the'poﬁ'eﬁi-,
on muft be reftored; a doétrine {aid to be fan&ti-
fied by {upreme authority. -

If flaves, delivered to the hufband, in confi-
deration of marriage, more truly than flaves,
delivered to a purchafer in confideration of mo-
ney paid, may be faid to have been given, the
forementioned ftatute, if it comprehend fuch a
gift, is, by force of the other, enacted in the
year one thoufand fever hundred and cighty-fe-
ven, mentioned in the anfiver, confined in its
operation o gifts of flaves, whereof the former
owners had, notwithftanding fuch gifts, remain-

cd in pofleffion.

The plaintiffs counfil ohje@ed, that the inter-
marriage of the dcfendents father and mcther,

PR
S
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at which time the right of the former, if any he
had, originated, doth not appear to have been
pnor to the rettraining ftatute, and if it were,

as by the facts ftated in the bill and admitted by
the anfwer it might have been, poiterior, that
ftatute would not aid the defendent.

To which 1s ah{wered,

firft, againft the plaintiffs, the intermarriage
would be pleﬁu red to have been pofterior, if to
prove cor prefume it had been neceflary, becaufe,
if the contrary had been true, they could have
proved it. but it was unneceﬁhry, for,

fecondly, this ftatute is a declaratory law, and,
although it feem retreactive in a manner, yet is
1t not obnoxious to ceilfuie, as thofe laws, which
are reprobated, becaufe looking, at the fame
time, behind as well as before, like* *Franc’ Bacon-
Tanus, they attribute energy to rights before
they had exiftence, inflict pumﬂnmnts for acti-
ons before they could be known by the perpe-
trators of them to be criminal, aud the like. a
~ declaratory law, in its afpeCt towards the paft,
hath nothing fo abfurd or “truculent. it fhews
the meaning of the former law, according to
which it ought to have been underftood at its
fan¢tion, and muft ke underftood in future, but
fo as not to perturb fettlements by judicial fen-
tences. it doth not ordain any new conftituti-
on; but is an interpretation, and confequently
coevous with the law interpreted, in the fame
manner as if the fubftance of the one had been

;I;
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in the other originaly. /Jex declaratoria omni:,
licet non habet verda de prasterito, tamen ad prae-
rerita, ipfa vi declarationis, omnino trabitur. non
entm tum incipst interpretatio cum declaratur, fed
eficitur tanquam contemporanea ipfi legi. Franc’
Bacon de augment’ joient,” i’ VI, cap’ 11I,

ap.{wr 5I.

So that a gift of flaves in confideration of mar-
riage, accompanied with a refignation of the pof-
feflion, if it muft be called a gift, is fufficient,
without regiftration or even {cripture, to trans-
fer the doniinion.

But, fay the plaintiffs, a gift, or any other dif-
poning a&t, which is effential to fuch tranflation,
is not admitted, and cannot be proved, ever to
have exifted; and, if not, they conclude that
the defendent can not have a title; for, then, as
they added, the cafe is no more than this: a
father, when his daughter was married, deliver-
~ed flaves to her hufband, and did not demand
reftitution of them from him, during his life time,
not fo long however as three years; all which .
might have happened, and the father might ne-
verthelefs have retained the property.

This conclufion, in which the plaintiffs coun-
fil feemed to acquiefce, with full perfuafion that
it is legitime, is believed to have been formed
with temerity, and not to be deducible from
found principles.

Although
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Although evidence of the particular word: ut-
tered by father and hufband in the treaty, of
which an alliance berween them was the fub-
je&, 1is not and can rci be produced, we muft
not hence infer that tiie parties were mute dur-
ing the tranfaction. when we fee the hufband
removing, with his wife, to his own manfion
and domain, from thofe of the father, her filial
portion, delivered by him,—removing flave:,
perhaps cattle, things needfull and convenient
for houfekeeping, and fo forth,—and when we
fee the hufband, during all his lifetime after-
wards, exercifing over thefe fubjects, with the
licenfe, the powers, of an uncontrouied owner,
and this with the knowledge of the former ow-
ner,—evidence cannot be requifite to convince
us, and therefore we venture to affuine, that
fome pact or other intervened ; and that this pact
muft have been, either that the hufband fhould
reftore the flaves to the wifes father conditionaly,
or fhould reftore them in all events, or that, not
obliged to reftore them at all, he fhould have
the property of them in himfelf.

The plaintifts would load the defendent with
the obligation to prove, by writen evidence or
oral teftimony, the fats on which her title muft
have been ettablifhed, — perverfely—tfor pre-
fumption favoureth her titie fufhciently, to threw
on the plaintiffs the burthen of labcuring to prove
facks by which the credit of that prefumption
would vanith:—cruely, as well as pervertely;

th
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the defendents age, if it equal, doth not eveceds
ten ¢r Lioven years, oo witich feven bad elapled,
beforc the, deprived of one parent by death,
and, by collufion of the other with a ftepfather,
worfe than completely orphinized, 15 cited to
prove tranfactions which were before her birth.

- That a conditional réftitution of the flaves was
contemplated in the fuppofed pact between the
father and his daughters hufband, when they
were delivered, is barcly imaginable. the plain
itz indeed, quoting fome words from the fa-
thers teftament, writen feveral years after the
marriage, would infinuate, that he never intend-
ed to difpofe of the flaves fo that her hufband
would have more than a life eftate in them. but

- what the teftator did or faid, at that time, can-

‘not be evidence of any fa& derogatory from the
marital right, and deferves lefs, if it could other-
wife deferve any, attention, when he is obferv-
ed, in the fame teftament, beftowing on his othet
daughter her portion abfolutely, the only appa-
rent reafon for which difference fhews him to
have been fufceptible of a duplicity, which ought
to detract from his credit.

Woas then the pact a mere fimple loan, impli-
cating a right of refumption in the lender, when-
foever he thould be pleafed to demand the f{ub-
je&, or did the pa& transfer the property of the
fubje& to the hufband; of which pacts one 1s ne-
ceflary to be prefumed, every other being ex-

clud.d by hypothefis?
y hyp The
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The paét, if it were not a loan, muft have
‘transfered tne property, et vice verfa.

When of two propoﬁnons, of which one is
true, but of which one only can be true, neither
is affirmed by certain proof, that which pre-
{fumption favours muft prevale.

Prcfumption here favoureth the propofition,
that the pa&t transfered the property, fince that
effe may be wrought with as little diplomatic
formality in the cafe of a flave as in the cafe of a
horfc, an ox, a and the like. for,

firft, the hufband mented the property, hav-
ing pt:rft)rmed what in legal eftimation was
equivalent to that property, and therefore owed
not reftitution ;

fecondly the flaves were delivered to the huf-
band by the father, as the plaintiffs are under-
ftood to have admitted by the bill. tradition of
the fubje®, the right to which is transfered,
typifies a tranfition of that right and the cenfent
of the owner with more emphafis than any mode
of transfering dominion heretofore mvented
and, '

thirdly, the hufband, during all his life timé‘*
retained pofieflion of the flaves, employing them
in his fervice, and enjoying the fruits of their
l2">our.

From thefe topics the prefumption, that th:
father transfered the flaves to the hufhand, is (o:
B imperative
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imperative ~f our aflent that we cannot withold
it, fince the plaintiffs have not, on the contrary,
proved the flaves to have been lent.

If, fuppofing no conventional words to have
been fpoken by father and hufband, apt to trans-
fer the property of the flaves, we admit only to
have intervened a delivery, fimple otherwife than-
as it was conneted with the motive to it, by the
father, this with acceptance and fruition by the
hufband was fufficient to vindicate the title of
the latter. the will of the parties is all that is
eflential naturaly to tranflation of dominion, and
occurrences manifeft that will in this cafe. if
herds, flocks, fupellettile ware, culinary utenfils,
and other perfonal property, had been, as pro-
‘bably they or fome of them were, delivered and
removed at the fame time with the flaves, no
- man would have made a queftion whether the

 property of thefe chatels was transfered to the

ﬁu{band, and yet, if the ftatutes of 1748, and
1787, which are not confiderable in this tome
of the difquifition, be praetermitted, the pro-
perty of flaves, whatever be their number, if
pofleflion of them be delivered in performance of
any contrat, may be transfered with as little ju-
ridical ceremony as a fingle quadruped, or arti-
cle of houfe or kitchen furniture.

After all that hath been faid in this and fimi-
lar cafes, in every one of which the ftatutes of
1758 and 1787, fo often mentioned, feemed by,
not only counfil but, judges to be of decifive im-

portance,
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portance, thofe ftatutes were introduced imper-
tinently. the ftatutes apply to the cafe of a
DONOR REMAINING in pofifeflion,—to the
cafe of one who haying DISPONED the right,
RETAINED poilefiion; but in this cafe, if
there was a gift, the DONOR did not RE-
MAIN in pofieflion, but, having DISPONED
pofleflion to the DONc.E, is pretended to have
RETAINED the right.

The court therefore would have difmifled the
bill; but the parties, in cafe of a decifion, in af-
firmance of the defendents title, having propof-

ed, that an accovrnt of the flaves and their pro-

~_ fits be taken, doth adjudge, order and decree,

that the plaintiffs do difcover the names of the
flaves which were delivered by the defendents
grandfather to her father on his marrige, and of
their increafe, and render an account of the pro-
fits of the faid flaves {ince the death of her father,
and deliver fuch of the flaves as furvive, and pay
the faid profits, to the defendents guardian,
. for her ufg, ¢n account of which profits com-
miflioners are appointed to examine and ad-
juft, and to report, with the names of the flaves
to the court; faving to the plaintiff Sufanna her

rights, if any fhe have, derived from her former
hufband.

BETWEEN,




BETWEEN,
PARKE S‘}OODALLand JOHN CLOUGH,

plaintiffs,

AND,

JOHN BULLOCK, the younger, defendent,
WRIT of fieri faeias, for fatisfattion of

a judgment, rendered by Hanover county
court, in an aCion, which the defendent had
profecuted againft his father, of the fame name,
for 4971, 1s,” 11d,’ 3q,” with intereft and
cofts, was delivered, in may of the year 1792,
to the plaintiff John Clough, a deputy of the
other plaintiff, who was fheriff of Hanover, to
be executed. ,

The plaintiff John Clough, by that authority,
feifed the whole eftate of John Bullock, the fa-
ther, and fold it, for 2061,” 35,” 6d,” to the de-
fendent, who was higheft bidder, in june, 17g2.

. In january or february, 1795, Willilam L’
Thompfon applied to the defendent for fettie-

- ment of an account of taxes, fees, &c. amongit

which was the plaintiff John Cloughs bill of the
commiffion, clamed by him from the defendent,
~ for ferving his execution againft his father. the
deiendent then retufed to enter upon the fettle-
ment, unlefs the plaintiff John Clough fhould be
prefent, and defired Thompfon to appoint a time,
when thofe three parties fthould meet together,
at the defendents houfe, for adjufting this ?uﬁ-

' neis,




- oF o

nefs, alleging, that, as he conceived, the
plaintiff Jo%n Clough was not entitled to fomuch,

as he had charged, for commiffion. at the fame
time, the defendent, who had enquired of
Thompfon whether the plaintiff Clough - had
returned the execution, which enquiry was an-
{wered uncertainly, faid he withed the plaintiff

not to return it until the fettlement.

This falt, namely, that the defendent faid he
wifhed the plaintiff john Clough not to return
the excecution before the fettlement, is teftified
by a fingle witnefs, and was faid not to be prov-
ed, becaufe the defendent, as was {uppofed,
contradi¢ted it by his anfwer, {worn by him
to be true. but the an{wer doth not contradict
the teftimony. the bill ftated, that the plain-
tiff in the judgement, now defendent, who, in
june, 1792, bought all his fathers property,
when it was expoled to fale by the JSiert facias,
and who acknowledged the receipt of it by a
certificate, at the fame time, that is in june,
1792, defired and requefted the plaintiff John
Clough, to retain the execution, and not deli-
ver it into the clerks office, until they fhould
have an opportunity of making a ftatement and
fettlement. to this the defendent anfwers in
thefe terms: ¢ he pofitively denies that- he re-

queﬁed the complainant Clough to retain the
¢ execution, and not deliver it into the clerks
‘ office, until they thould have an opportunity
¢ of making a ftatement and fettlement, nor did

‘ he
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¢ he ufe any expreflion [that is, as the court un-
‘ derftands it, ufe any expreflion, at that time,
‘ to Clough] having any tendency to keep up
¢ the execution; on the contrary,  he pofitively
¢ avers, that he requetted m’r Clough to return
! the execution, and that he often repeated the
‘ requelt, before he made the motion for the
¢ judgement now enjoined.’ all this may be true;
and yet the depofition of the witnefs, that the
defendent, in a converfation between them, 22
or 73 months afterwards, faid to a colle&or, ¢ ie
‘ withed John Clough would not return the ex-
‘ ecution until the fettlement between him and
¢ the defendent,” may be true likewife. if the
fact here contefted, that is, the defendents con-
fent to the plaiatiffs retention of the execution,
had been denicd by the anfwer, in dire& oppo-
fition to the teftimony, the latter, accredited by
probability, from the confefledly true circum-
itances of the fathers inability to difcharge more
of the judgment, and from the confequential in-
fignificance of a return; from the enquiry whe-
ther the precept had been returned, and from
the unfettled account of the commiffions, would
outweigh the former.

Upon this occafion, the court obferved the
danger, -to which a plaintiff expofeth himfelf,
“when, in propounding interrogatories, he re-
quireth a defendent, as is ddne in almoft every
bill in equity, to admit or deny facts, which the
plaintiff could, otherwife, prove or difprove fa-

tisfattorily,
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. facterily, by a fingle witnefs tn each; for
wvhere ¢ defendent aft - rnet‘,. or denieth a faG:, of
which he is required to dicover the truth or
falfity, and of which to give teftinony in his
-anfwer he is compclled by the plaintiff, the mat-
ter controverted muft te in aequilibrio, if either
a greater number of witnefles do not contradidk
the anfwer, or coincident circumftances do not
add a praeponderating momentum to the teftimo-
ny of a fingle contradi¢ting witnefc; whereas if
a difcovery be not required, a defendent is rot
bound to anfwer upon oath, and, againtt his an-
{wer, whether on oath or not, in fuch a cale,
the fimple teftimony of one credxble witnefs is
affirmed to be prevalent over the anfwer; in
other words the anfwer is no more than a partys
allegation without oath.

To return from this digreflion—at a time, fcr
the plaintiff John Clough to attend, appointed
by the defendent, when a final fettlement was
completed, and at other times, the defendent
acknowledged, that he did not expect to get any
thing more from his father—that, in truth his
father then had no cftatc--addmg that unpn-
fonment of his fathers body, which was all that
his creditors could now take, would be diftrefs-
ing to the defendent. and here one might ex-
pect he would have refted.  yet,

On the 7th of may, 1795, upon a motion on
his behalf, the court of Hanover county fined
the plaintiff Parke Goodall, for the ufe of the

defendent,




defendent, (a) 2641," 8s,” ¢d,” for the plaintiff
John Cloughs default in neglecting to return the

Jeri facias, in auguft, 1792, as the writ requir-
ed; and condeinned-him o pay the fine with
cofts. “ R

This procedure was authorized by the ftatute
in 1791, reciting, that ¢ doubts have arifen in
¢ what manner judgement fhould be rendered
¢ againft any fheriff, coroner, or ferjeant of g
¢ corporation, who fhall fail {to return an execu-
¢ tion to the office from whence it iflued, -on or
¢ before the return day thereof;” and enacting,
¢ that, where any writ of execution, or attach-
‘ ment for not performing a decree in chancery,
¢ thall come into the pofleflion of any fheriff,
¢ coroner, or ferjeant of a corporation, and he
¢ {hall fail to return the fame to the office, from
¢ whence it iffued, on or before the return day
¢ thereof, it thall be lawfull for the court, ten
¢ days previous notice being given, upon the mo-
« tion of the party injured, to fine fuch ftheriff;
« coroner, or ferjeant of a corporation, at their
s difcretion, in any fum, not exceding five dol-
¢ lars, per month, for every on¢ hundred dollars

contained

. (a) Upon what principal, and by what ratio, this fine was calculated
doth not appear by the fentence. if the one were 2gol,’ 18s,' 11d,’ 3q,°
which remained unfatisfied of the debt recovered, and the other five
centum per menfem, the fine would have fomewhat exceded 464l1." if the

rincipal were the whole debt recovered, the words of the ftatute, " it

all be lawtul to fine the fheriff in any fum, not exceding five dollars
per month, for every hundred dollars CONT AINED in the judgement®
would have authorized inflition of a fine fomewhat exceding 794l." of
the fine, aftualy inflicted, that it might have been greater feems the
beft apology for the hyperbole.,
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 contained in the judgement or decree, o which

¢ the execution or attachment, fo by him d-tain-
* ed, was founded; and fo in proportion for any
¢ greater or lefler fum, counting the aforefaid
* months from the return day of the execution or
v attachment to the day of rendering judgement

» . - N

¢ tor'the fuid fines” -

- The plaintiffs counfil objeted; that the fne
was riot appropriated by the ftatute, to the ufe,
although 1t was recoverable on the motion, of
the party injured ; affirming, that all fines, be-
fote the revolution, were payable to the king;
and obferving that now fuch as were not differ-
ently devoted or abolifhed were, by the confti=
tution, transfered to the commoriwealth.

_This is incorréct. not all fines, but, only
thofe inflicted for offences againft the government,
were formerly payable to the king. the fine in
this eaf¢ is appropriated to the party injured, be=
caufe it is recoverable on the motion; that is,
by the action,; of the party injured. an actiont
is a juridical vindication of that which the ator
allegeth to be due to him. he, therefore; who
hath the right to the action, hath; per bypothefin;
the right to the thing demanded—recovers that

which is due to him.

 The phaintiff Pirke Goodall, the theriff, con-
demned for the mulc incurred by the default of

his deputy, the other plaintiff, inftituted, in

+;Manover county court, a procefs, and obtained

4§ fentence, againft him, for reimburfement, bug
A C confenteth
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confenteth to fufpend the further profecution of
that demand, unlefs it {hall become neceflary by
decifion of the queftions, now coatroverted,

Whether any fine, except a (b) conditional
fine, ought to have been inflicted, for not re-
turning the feri facias? if the fine were exceflive,
or otherwife unrighteous, whether, in the lan-
guage of the anfwer, ¢ any matter of equity be
* fuggefted in the bill, which can give to this
¢ court jurifdition?’ and, whether fuch matter,
although not {uggefted in the bill, appear in the
cafe, as will juttify the courts interpofition—give
it jurifdiction?

The court difcufled thefe queftions in the fol-
lowing terms:’ B o

The neglelt to return the precept was not,.
could not be, (c) detrimental to the defendent.
he doth not even pretend it to have been fo.

| . the

(b) The court might have ipflicted the fine conditionaly, ufcrxi’gi
power to abrogate the fentence, upen the fheriffs returning the writ,
making amends for any damages and cofts occafioned by detention of it.

{c) How the negle& to return the writ, in this cafe, could have beexr
detrimental to the prefent defendent, to whom the whole eftate of hisde-
bitor bad been transfered, and who could get nothing more from him, is
not difcerned. the defendent cannot avoid the obj:ﬁion by faying he
might have been required in a controverfy with fome other creditor, to
prove identity of the flaves taken in execution, the names of which, for
enzbling him and others to do o, the ftatute requires to be endéried on
the writ ; becaufe the debitors whole eftate, which muft include his laves,
whether their names were ar were not cndorfed, appears to have been fold
to the defendemt: fo that any proof requireable from him would
have been exhibited by that creditor himfelf, when he fhould prove the
flaves, for which he was proiecuting his clame, to have been a part of
the dehitors eftate before the fale.
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the neglect to return the precept, if it were not
and could not be detrimental to the defendent,
was not injurious to him. befides if William
L’ Thompfon may be credited, the return of
the fieri facias was retarded, if not by defire,
with confent, of the defendent; and wolests non
fit snjuria. the fentence of Hanover court, au-
thorized to infli a fine on motion of a party
INJURED only, infli®ting that fine on motion
of a party (d) NOT injured, is, therefore, a void
a®. and after anfwer filed, and no plea in
abatement to the jurifdiGion of the court, (for
furely this anfwer deferveth not to be called a
plea in abatement) this court is prohibited, by
ftatute in 1787, ch’ 9, to admit an exception
- for want of jurifdition, or to delay or refufe
juftice, the defendents counfil, by thefe words,
diCated to his client: ¢ this refpondent cannot
¢ conceiye the defence fet up by the complainant-
¢ Clough to be better in 2 court of equity than
‘ of law,” is fuppofed to have meditated an ob-
- jetion to this purpofe: the ftatute, authorifing
the procedure by motion againtt the officer, who
neglets to return a writ of execution or attach-
ment, entrufted the court of common law with
the difcretive power, the power to moderate the
fine ; and the court of equity, controuling themin
that difcretion, in effect diretly reverfing a legal
- Judgement,

(d) If the argumentation in the note next preceding be fallacious,
which, however, it is not yet perceived to be, the fentence cught, as is
conceived, not only to have aﬁg:med the defendent to be a party injuy-
ed, but, to have fpecified the injmy: and without fuch affirmation and
fpecification, this court ventures to prefume the defendent to be a party
NOT injured, and, at law as wcll as in equity, rot intitled to the fine,
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judgement, would ufurpappellatearbitrary jurif-
diction. which objection, if to liften toit, in the.
form, not of a plea in abatement, but, of an an-
fwer, be not prohibited, is repelled thus:  the
execution was returned in june, 1795. the re-
turn put the parties in the ftate in which they
ought to be—the ftate in which return of the
execution in june, 1792, would have left them,
and in which if they had been left, the oﬁicer'
wauld not have incurred a penalty. but thecourt.
of common law could not altér their adjudicasi-
ons, which were prior to the return——could. not
put the parties in the ftate in which they ought
tobe. fo that a fitter cafe for equitable relief
than this cafe cannot he propounded. (¢)

Again, accordmﬁ to the teftisnony Of the wit--
nefs Thompfon, when the phsmiﬁ" John Clough
afked the defbndent, if he then, that is, at the

fettlement of their accounts, withed the plaintiff
John Clough to return ;the fers jacm:? the de-

fendent, in'the languao'c of the witnefs, ¢ fignifi--
¢ ed that it was nnmatemal——-he, the faid Clough )
¢ might make his return, when it wasconvenient.*
the defendent if he faid fo to the plaintiff Clough,
.profecutmg his motion for the fine afterwards,
was guilty of 3 foul fraud. and in thefe day..

{urely

]

(e) The court of equity relieves againft the forfeiture, in cafe of a
moit gage after a judgement in eje@tment for poficflion of the land ; re-
lieved, -before apﬂhcanon to that tribunal was by f{tatute rendered unne-
;eﬂ'ary, againit the penalty after a judgement for it in an alion of debt.
vpon a bond, why may not that court relieve againt the finc or penajty
in this cafe 3 |
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furely the reitua.: of this -courts interpofition
in: thecafe- of a fraud,~—2 fraud not appearingto
bave been knawn to the county ceurt,—~wiil not
be reprobated. . it would have been venial in the
eyes of Edward Coke, o

~ Moreover Hanover court, in their fentence,.
were as fevere almoftas they could be, condemn-
ing one to pay more ﬂt}xan eight hundred and eighty
dollars, for an omiifion by which no man could
loofe fo much as the hundredth part of one dol-
- lar; and this too, notwithftanding the paragraph

- of the ftatute, which authorized the condemna-

“tion, taught them that they fl:iould exert their
- power with difcretion—difcretion, in the lan-
~ guage of grammarians, a verbal noun; from i/~
- cernere; 1," e,’ to perceive, or note, a differ-
ence, fuggefting, by its etymon; the requifite
difcrimination in the cenfure of human actions,
and intimating that the penalties to be incurred-
for them fhould be analogous to the malignity
of them, not infliGed with draconic rigor. | -

- A fhort review of the principles whence iside~-
rived the power exercifed by the court of equi-
ty, when it:exanerates intirely from penalties,
or alleviates them, may be here expedient for-
juftifying that exercife, not only-in all cafes of
voluntary conventional affumption, but, in fome
- cafes of legiflative. impofition, of penalties.

E Sympathy, fellow-feeling, experienced carly |
and univerfaly, feems a nagural affection.  bomo

. Jums
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Sm:  bumani nibil a me alienum.puto.  Teremtii
beautontimor.” it difpofeth every man, not pers
verted by the trade of rapine, or of what in
- cant-phrafe is called {peculating, to approve, at
leaft in theory, the praecept,  all things what<
¢ foever ye would that men fhould do to you, do
‘ ye even {o to them;’—a fentiment, which the
fpirit. of juftice exhales, and which the minifters
of juftice sught upon every accafion to inculcate,

- Exafion of the penalty, denounced or ftipu-
lated for non-performance of a duty, in every
cafe where it would be f/rifo jure demandable,
would coatravene that divine praecept,

- . Agricola, bound to carry 100 meafures of corn,
‘which he had fold, and for which he had re-
ceived the price, and to deliver them on the firft
day of may, to Mercator, in a warehoufe at
Alexandria, doth not deliver them, . for which
failure, in terms of the obligation, heis obnox-
ious to the penalty of five hundred dollars, the
warchoufe is burned next day, before the com-
modity could 'ave been ufed- or difponed; fo
that it would, in cafe of accurate performance,
have perithed in the combuftion. in this cafe,
the people, whofe fyftem of juri{prudence would
allow Mercator to recover his penalty, befides
profiting by falvation of his corn, which remains
upimpaired in the garner of Agricola, though
his default occafioned it, can have derived little
benefit-from that philological erudition, by which
the manners of men are polithed, and their fen-
timents gefined. The
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The corn, deftined for a tranfmarine market,
is not put on board, fo that the veflel performs
the voyage, without a full lading. the product
from fale of what was exported is, by mean of an
accidental faturity, not equal to the freight; fo
that here too, Mercator isa gainer—a gainer (f)
by how much his lofs would have been greates
iiy the burthen of the veffel had been complete.

A cargo, deliverable on the firft day of may,
~which arrives not until a week afterwards bug

as foon as the buyer could be prepared to receive
it, is refufed. - -

In thefe cafes the penalties, if any were me-
naced by claufes for that purpofe in the contraéts,
would be ftrictly forfeited, but, upon what prin-
ciple, we will not fay with what grace, could
they be demanded? | '

They could not be demapded confcientioufly,
to make reparation of damage for a wrong. na
damage was fuftained. reparation and damage
are correlatives. if the one exift not, the other
cannot be due.

The penalties could not be demanded, to make
atonement for an offence againft fociety, by fai-
lure to perform a moral duty. in that cafe the
ptaculum is due to the public, if toany; certain-

~ ly not to a private citizen; although the defen-
dent

(f)l Ciceras magnum velligal fit parfimonia, in his 6 paradox, ig
tranflated, by emglith lexicogiaphers, ¢ a penny faved is a penny gotl
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dent feemeth-to have clamed it, by thefe words
in his anfwer: ¢ it is a neglect of duty, to which
* the faid Clough has been much accuftomed.’
nor were corhminations of penalties, for failures
to perform private duties, invented for prefervas
tion of good or reformation of bad manners.—
men rarely, if ever, in their ordinary dealings;
are ftudying ethics. | - o

Yet in fuch cafes, the courts of law forinerly
condemned the party delinquent to pay the mulc;
enormous as it was. they could dp or fuppofed
they could do nothing lefs. they, the lex-loguens,
were bound to pronounce the fentence which
the law prefcribed, though barbarous it feem.
the contra®, which, obliging parties to perform
it, is a law to them in thefe inftances, prefcribed
the fentence, that the penalty for non-perfor-
" mance muft be paid. o "

In fome of the cafes fuppofed, and others,
which will occur to an attentive auditory, he,
who might have been ruined by anothers fidelity,
is not only faved by his infidelity, but would be
enriched by the penalty, which is deraandable by
ftri@ adhaefion to the letter of the eontra&. the
law enjoins performance, and is deaf to de-
precation. leges rem furdam, inexorabilem effe,—
nthil laxaments nec veniae babere—faid the Vitellii,
Aquilii, and the fons of Brutus, Lswsi biffor,’
ho' 11, cap’ 3, 4. |

But
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But is riot focial happinéfsA rationaly confulted,
by confiding to fome the power to mitigate legal
ametrical feverity? |

The law, if its text condemn one, fof negle-
ing to do what he had obliged himfelf to do,
which neglectis, notonly notdetrimental but, be-
-neficial to another, neverthelefs to pay the fame
penalty as it would have condemned him to pay,
if the defadlt, inftead of being fortunate, had
‘been detfimental in the extreme, ought, in fuch
a crifis, to be dumb as well as deaf. if how
to filence it on fuch an occafion feem a dignus
“vindice nodus, juftice, if we could, affifted Horat.:
by epic or dramatic machinery, introduce her in
‘a vifible form, like Pallas, whom Aefchylus fa-
bled to have appeared in the cafe of Oreftes,
would indicate,

~ that he, who would have been unfortunate,
if 2 default had net bappened, ought not to be
doubly fortunate by the default; (g)

and further, if the default had not been intire-
ly compenfated by the fortunate efcape of lofs,
D juttice,

(g) Fof Agricola to arrogate a merit from his owndefault, becaufe
it was fortunate to Mercator, would be futile. but for Mercator to have
the corn by the default, and to have his penalty too by the default, whereas
he muft have been without both in cafe of no detauit, would be abfurd.
the defigu of the law compelling payment of penalties for non-perior-
mance of contraéts was that the delinquent parties fhould make retribu.
tion, and thereby do juftice. the luw is the ordinary minifter of iuftice.
when the law, executing the praecepts of juftice, exalts the pemalty, al-
though no detriment, for which the penalty fhould be the retribuiion,
had emerged, the law thwarts th defign of juftice, which then, by gts
extraordinary minitter, aequity, contrquls the law.
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juftice, fufpending her balance, and putting the
detriment and penalty in oppofite {cales, and
taking out of that which contained the latter,
until the beam fhould fettle in a horizontal po-
fition, (h) would fignify that fhe approved the
~ liberal and benign do&rine inculcated in the court
of equity, that forfeitures, intended to compen-
fate detriment, are irrational, becaufe, at the
times when they are fixed, they cannot be {ub-
je€ts of ifometrical computation; and that they
are odious, becaufe, being extenfive enough to
cover the detriment in any event, they muft be
extravagant in almoft every event. |

This is believed to be the rationale of the dai-
ly practice of relieving againit forfeitures, by the
“court of equity, which,  if no detriment hath -
been fuffered, exonerates from the forféiture,
intirely, and, if detriment hath been f{yffered, ex-
onerates from fo much of the forfeiture as ex-
cedes the detriment. by which accommodation
parties are put into the ftate in which they ought

(h)- Ify as has been fuppofed, the party, who hath not fuffered any.
detriment by the default, be not entitled in equity to the penalty; hg
ought to take only fo much of the penalty as is equal to the detriment,
if any he hath fuffered. a penalty threatened for not performing a con-
tract is not like a wager, in which the whole ftake is lucrative. this
was the primary apd the fole objeét of the adventurers. they fubmit to
the jurifdi&tion of fortune, an arbiter blind to merit and demerit. whereas,
in a contra&, the objeét is not pure lucre, but, a commerce, mugualy’
bencficial. the parties intend to perform, not to forfeit. fometimes,
when they forefee probability, that performance may be intercepted, or
may be not eligible, reforting to calculation, they adjuft the penalty by.
- an aequation of it with the detriment. but when a penalty doth notap-

ear ta have been the refult of calculation, the emblem of juftice is an
andex fignifying a requifite aequilibrium of wrong and reparation, and a
conicquent defalgation of penalty,  ~ v .
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to be, neither gaining nor lefing more than they
would have gained or loft.if no default had been ;
the ftate in which they would have provided, by
the contra&, they fhould be, if the quantum of
detriment, to be occafioned by the default, could
then have been afcertained exactly. and’thus
“the court of equitys fentencesin relieving againt
| forfexturee are genuine interpretations of the
parties words, and apocalypfes of the {pirit which

prompted the words,

The defendents counfil, when a motion was
made to diffolve the injunétion which had been
awarded, to coerce him from fuing forth execu-
tmn in fatxsfaéhon of his Judgcment, affirmed,
that the power of the court of equity to relieve
againft penalties and forfeitures, did not extend
to the cafes of penalties and forfeitures ipfliCted
by ftatutes, although inficted folely for avail-
ment of private citizens. for which diftintion
a plaufible reafon cannot, asis conceived, be af-
figned, fince the vigor of obligation to pay the
ftatutory mul&, and of the obligation to pay the
conventional mul&, is unqueftionably derived
from the fame fource, confent of the obligors.
that confent indeed is not yielded in the 1amc
manner. but this dxﬁ’erencc, if influential, would
favor the relieving power, in cafe of the ftatuto-
ry, more than in cafe of the conventional, muld,
becaufe the confent was fignified, in the latter,
by an act of the party hlmfelf in the former,
by an adt of his reprcientatwe, the legiflature,
Upon
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- Upon principles-herein before ftated, an offi-
-cer, fentenced to pay a fie for not returning a -
~writ of capias ad fatisfaciendum, or an attach-
_ment in execution of a decree in chancery, who,

seturning the precept after the {entence, fhew-

eth, as fatisfatorily as hath been done in this
cafe, that the ¢reditor had not been damnified,

~would be intitled to like relief as is afforded by
the following decree: |

That the injuctions, which were awarded to
reftrain the defendent and the plaintiff Parke
Goodall from fuing forth executions of their
judgements, refpectively, be perpetual.






