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Oct., 1789.] HAZE V. HAMILTON ET AL. 

BETWEEN 
JAMES MACE, plaintiff, 

AND 

51 

WILLIAM H,AMILTON and Andrew Hamilton, defendents. 

1. Priority of right to land and pre-emption, by settlement, sustained by the 
chancellor; but denied by Court of Appeals, I1B to the pre-emption, against 
a survey prior to 1176, under au order of Council. 

2. M. claimed land and pre-emption by virtue of settlpment in 1'164. H. claim-
ed same land, and the commissioners affirmed his claim. M. entered a caveat 
and appealed to the General Court, which in 1 '182 reversed the sentence, and 
rejected II motion for an appeal. In 1 '183 the Court of Appeals awarded a 
writ of error but quashed it, on the ground of the judgment of the General 
Court in such a case was final. Prior to this, in the same year, the Court of 
Appeals had, (under the act of l'T'19, €lO,) decreed in favor of the claims of 
under orders of council, of the GTeenbrier and Loyal C08. The surveyor of 
the Gr. Co. in 1 'T'T5 surveyed the land in controversy, but in blank, owing to 
the contest between M. and H. H. afterwards procured said survey to he filled 
up to him, and then obtained It grant embracing the said land. M. filed a bill in 
the H. C. C., secking to Tacate H.'s patent for his fraud in procuring it, &c. 
The chancellor sustained the judgment of the General Court as final j and de-
creed in favor of M. both as tb the land and the pre-emption; upon his pay-
ing £3 for every 100 acres to the Gr. Co. Reversed by COllrt of appeals, as 
to the pre-emption. 
3. Comments of the Chancellor. 

THE subject of controversey in this case was 400 acres of 
land, in the county of Greenhrier, with a right of preemption. 
the plaintiff claimed by virtue of settlement in 1764. the de-
fendents claimed by virtue of both a settlement and a survey, 
alleging the survey, when they first pretended to darive a title 
by it, to have been made in 1774, altho the survey to which 
they alluded appeareth to have been made in june, 1775, by an 
order of council, granted to the Greenbrier company in 1751. 

Before the special court of commissioners, constituted by the 
act of general assembly, passed in the may session of 1771:), the 
plaintiff exhibited his clame, and the defendents opposed it. 

The commissioners, by their sentence, the 14 day of january, 
1780, affirmed the clame of the defendents, certifying Andrew 
Hamilton to be intitled to the 400 acres of land, by right of set-
tlement, before th~ 1 day of january, 1778, being part of a sur-
vey of 1100 acres, made for him, in the year 1774, also to ha\'e 
the right of preemption for 500 acres adjoining the settlement. 

This sentence, from which the plaintiff appealed, entering a 
caveat against emanation of a grant in consequence of it, was 
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reversed the U day of october, 1782, by the general court, who 
ordered that a grant issne to the plaintiff for the said 400 acres 
ofland, in right of settlement, and for 1000 acres more, in right 
of preemption, to which no other person had any legal right or 
clame. 

A motion to that court for an appeal frilm this judgment was 
denied. the court of appeals, on the 30th day of april, 1783, 
awarded a writ of error to the judgement; 29 day of october, 
following quashed the writ of error, declaring their opinion to 
be, that they had no jurisdict.ion over judgments, rendered by 
the general court, on caveats sued forth in that court against the 
judgements of district commissioners i the next day set aside 
the cassation; and finally, on the first day of november follow-
ing, reinstated it,* 

The survey, under which the defendents clamed, is certified 
to have been made by Samuel Lewis, surveyor of the county, 
who at that time was an agent of the greenbrier company. 

Upon the petition of Andrew Lew.is, also an agent of the 
greenbrier company, the court of appeals to whom it was ad-
dressed, on the 2 day of may, 1783, entered this opinion de-
cree anti order: the seve1'al claims 01 Thomas Walker, esquire, 
on behalf oj himself and the other members of the loyal compa­
ny, and of Thomas Nelson, esquire, on behalf of himself and 
the other mem.bers qf the greenbrier company, to grants of all 
the lands surveyed under several orde1's oj council, bea1'ing date 
the]2 of July, 174~, the 29, of october, 1751, the 14 of iune, 
1753, and the 160/ december, 1773, came on to be heard yester­
day and this day, and thereupon the arguments of counsilfm' tlte 
clamants, ~nd of the attorney general for the commonwealth, 
having been fully heard and considered, it is the opinion of the 
court, and accordingly decreed and ordered, that all surveys, made 
by a county surveyor, or his deputy properly qualified according 
to law,previou8 to the year 1776, and certified to have been made, 
by virtue of the orders of council to the loyal and greenbrier com­
panies, or either of them, ought to be confirmed; and that the 
register be directed to issue patents upon all &uch surveys as shall 
be 1'eturned and so certified. t this act of the court of appeals was 

*.[That is, re-instated the cassation j or quashed the writ. See Maze v. Hamil/on, 
4 CaU. 35.-Ed.] 

t[See this order in the case of the Greenhrier and Loyal Co' 8., 4 CIlII. 32. 
That case decides, that the Indian war in 1754, and the subsequent acts of the 
kingly government preventing the settlement of the lands lying within the boun-
daries claimed by the Loyal and Greenbrier Co.' 8, were sufficient excuses for 
those companies, for not completing their surveys, and obtaining patents for the 
lands within the periods prescrihed by the orders of council under which they were 
claimed. And shews that . 
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aut.horized, if authorized at all by the 10th 8ection of the sta-
tute before mentioned, which is to this purpose, all 'claims for 
lands ~tpon surveys under orders of council, 01' entries in the coun­
cil books, shall by the clamers be laid before the court of appeals, 
at a time appointed by. the act; and shall'be heard and deter­
mined in a summary way, without pleadings in writing, upon 
such evidence as in the opinion qf the court th~ nat~tre of the 
case may require; and no clame shall be valid, but such only as 
shall be heard and established by the said court of appeals, and, 
on their certificate. that any 'such dame hath been established, 
the 1'egister is required to issue a warrant or grant thereupon; 
and the attorney general is req1tired to attend, on behalf of the 
commonwealth. * 

A grant of the 1100 acres in the surveyors certificate to An-
drew Hamilton passed the seal the 5 day of november, 1783 ; 
and the plaintiff, who was thereby deprived of that, to which 
his title was asserted by the judgment of the general court, for 
the land recovered by that judgment was included in the grant, 
filed a bill in the high court of chancery, compla.ining of the 
fraud, in procuring such a grant, and seeking redress. 

The defendents, in theil' answer, relied upon the mat.ters 
which were discussed before the general court, on hearing the 
appeal from the sentence of the court of commissioners, and re-
lied upon nit other matters. 'rhe clames of the defendents to 
part of the 400 acres purchased from John Tackett, said to 
have been a. joint settler of them with the plaintiff, and to the 
whole purchased from the companys agent, and certified by him 
to have been surveyed for the defendent Andrew Hamilton, are 
not indeed said to have been discussed, and do not otherwise 
appear to have been particularly noticed, in the judgment of the 
general court; but that the former of them must have been con-
sidered by that court is manifest by this paper, certified hy the 
proper officer to have been produced and read at the trial: i do 
hereby a~sign all my right and title in and to a settlement and 
improvement made by me known by the name of Maze cabin, 

Waste lands, before the revolution, were taken up by order of council, in gen-
eral cases: and by warrant from the governor, for military services. An entry in 
the council books, if followed by an order of council, gne priority of grant. The 
report contains also forms of the orders in council. 4 Call, 21.-Ed.] 

"'[This section may be found in 10 Hen. Stat. 48 j and why may it not ha...-e been 
intendecl. to give jurisdiction to the Court of Appeals, solely in cases oetween claim-
ants of land, (whether companies or individual~,) nnder orders of councilor entries 
in the council books, and the commonwealth? In such cases it would be proper for 
the Attoroey General to appehr in behlllf of the commonwelllth. In contests be-
tween indi~iduals, each would have his own counsel; and would not be asserting 
any claim against the commonwealth.-Ed.] 
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first improven by myself and Jomes Maze, to Andrew Hamilton, 
witness my hand and seal, thisji1'st day of y'anuary, 1780, John 
Tackett, seal, teste .fames Macorcle; and that the other clame 
by survey, which was mentioned in terms in the very sentence, 
the rectitude whereof was the suhject of disquisition, was like-
wise considered by t.he general court, no other canse to doubt 
appeareth but the mistake of a year in the date of the survey. 

When the cause came on to be heard before the court of equi-
ty in october, 1789, the juJgment of the general court, the 9 
day of october, 1782, having reversed th~judgment of the 
court of commissioners, so far as that judgment related to the 
400 acres of land lying in the county Of Greenbrier, called the 
cabin place, and any right of preemption of the defendents 
belonging thereto; and the said judgment of the general' 
court having awarded that a grant should issue to the plaintiff 
for the said 400 acres of land, in the right of settlement, and 
for 1000 acres, in right of preemption, to which no other person 
hath any legal right or clame, complying with the terms of the 
law, in such cases provided; which judgement of the general 
court the court of appeals have judicialy disaffirmed their 
power to reverse, by their order, the 1 day of november, in the 
year 1783, quashing the writ of error brought for that purpose; 
the high court of chancery delivereu this . 

OPINION, 

That by the said jUdgment of the general court, the right 
clamed by the defendents, under the survey certified by Samuel 
Lewis, the 19 day of june, in the year 1775, to have been 
made by him for the defendent Andrew Hamilton, so far as that 
survey includes any land to which the right of the plaintiff is 
asserted by the judgement, was annulled: that the decree and 
order of the court of appeals, the 2 day of may, in tlle year 
1783, on hearing the several dames of Thomas 'Walker, and 
Thomas Nelson, on behalf of themselves, and the loyal and' 
greenbrier companies, if it contravene, which however is con-
testable, the jUdgement of the genera} court, ought not to bar 
the plaintiff; not only because he was no party to the order and 
decree, but because the judgment of thl:l general court, whose 
authority in that particular instance is supreme, and therl:lfore 
equal to the authority of the court of appeals in general, is prior 
in time to the said decree Bnd order, and conseq uently will pre-
vale against them; and t.hat the subsequent conduct of the de-
fendent Andrew Hamilton, which was not sanctified by the sail 
decree and order, in proceeding to obtain a grant from the regis-
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ter of the iand office, and in attempting thereby to frustrate and 
elude the judgement of the general court, was a fraud; against 
which the plaintiff ought to be relieved; and pronounced this 

DECREE, 

That the defendents be injoined from obstt:ucting the plain-
tiff in proceeding to carry the said judgement of the general 
court into execution, * and do, at his cost, convey to him the 
inhertance of the 1100 acres, mentioned in the said survey, 
and granted to the defendent Andrew Hamilton, by letters pa-
tent, the 5 day of novemcer, in the year 1783, or so much 
thereof as shall be included within the bounds of the land to bd 
surveyed for him, in pursuance of the said judgement; and do 
also pay unto him his costs expended in prosecuting this suit; 
but the plaintiff is understood to be accountabll:', to the green-
brier company, for so much of the land, as he shall take out of 
the defendents Hurvey, in the proportion of three pounds for 
every hundred acres. and liberty is reserved to the parties to 
resort to this court, fur its further direction, as to any matter 
relating to the subject of this decree. ~ 

The author of this decree, some time after it was signed, 
thought it not correct in asserting the plaintiffs right to more 
than 400 of the 1100 acres of land, because the residue might 
be appropriated by the survey, in 1775, the settlers Tight of pre-
emption being given not before 1779, and being different from 
the right of settlement, which latter the legislature, by their act 
of that year, recognize in terms implying a preexistence of the 
right. but, upon further revision, he is inclined t.o approve that 
part as it is, for if the right by settlement ought to prevale 
against a survey posterior to the settlement, to prove which will 
be attempted hereafter, that its appendage, or shadow as one 
called it, the right of preemption, should accompany it seemeth 
a natural.consequence. and he confesseth another part of the 
decree which admitteth the plaintiff to be accountable to the 
greenbrier company for three pounds for every hundred acres 
of the land recovered by him to be wrong, quae un que via data: 
for if the settlement right be prevalent against the right by sur-
vey, the settler is intitled to a grant upon payment of the fiscal 
composition Qnly; and if the right by settlement prevale not 
against the other, the plaintiff, not being intitled to the grant, 

"'[Courts of equity will set aside or suspend patents, for the ends of justice. As 
to some of the principles on which they will do so, see the late cases' of Goodwin 
v. McOluer, 3 Grat., 291 j and Hagan and also v. Wardens, Id. , 315. See also 
French V. Loyal Compal.y, 5 Leigh 627, and cases there cited.-Ed.] 
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can not be bound to pay any money for it. and no other errol' 
in the deoree is yet discerned. 

But, on the 2U day of june, 1 '791, the court of appeals, before 
whom the decree was impeached, declared it in general terms* 
to be erroneous, and, reversing it, made the following. 

DECREE AND ORDER, 

That a survey be made of toe 400 Il.cres of land for the set-
tlement, to .lie south of a line, to be run from a spring opposite 
to Christopher Wachubs, as the same shall appear to have been 
made by agreement, between the appellee and John Hackett in 
the proceedings mentioned, so as to include the cabin and set-
tlement, and which may be laid down as either party shall di-
rect, to enable the court of chancery to ·decide between them 
on the propriety or reasonableness of the location; that the ap-
pellant Andrews patent of 1100 acres be also surveyed and laid 
down, to shew how far the same doth interfere with the said 
400 acres, which being adjusted by the court of chancery, that 
the said appellant be decreed to convey to the appellee the in-
heritance of' s~ much of the said 400 acres as shall be found to 
lie within the bounds of the said appellants patent. with war-
ranty against himself, and all persons c1aming under him. and 
deliver him possession thereof, upon the appellees paying to 
him, at the rate of three pounds pel' hundred. acres, for the 
quantity so to be conveyed; and as to the residue of the said 

.1100 acres, that the bill be dismissed. bllt the appellee is, nev-

*[The opinion of the court on this appeal was delivered hy Presideut Flndleton 
~nd rules as follows: 

Orders of council hefore the revolution in favor of companies for Inrge tracts 
of unapproprillted land were valid; and surveys under them were secured by 
the act of 1779. (10th Hen Stat: at large, 35-50;) and the Oourt of Appeals had 
exclusive jurisdictIon in such cases. The Greenbrier Company was of that de-
scription; and their surveys before the date of independence good. A settler 
upon such a snrvey was, by' the 7th section of the act of 1779, entitled to only 
300 acres, but upon a caveat to the survey, the General Oourt might, under cir-
cumstances, have allowed him 400 acres; when the survey was made for a 
wrong-doer to the settler. A right of settlempnt was allowed to .he taken out of 
the survey but a pre-elJ'ption was not. Therefore, where a Judgment of the 
General Oourt directed the settlement and pre-emption hoth to be taken out of 
the survey and a bill in chancery was brought to enforce the judgment and set 
aside a pat~nt upon the survey, the defendent might resist the pre-emption, but 
not the settlement. A patent obtained for the whole survey after the judgment 
of the General Oourt, was fraudulent as to the settlement; and the patentee was 
decreed to convey that part of the survey to the settler. A party who call ca­
veat onght to do so j but circnmstances may excuse it. Ilamilton v. Maze, 4 Oa1l, 
196.-Ed.] 



June, 1791.] MAZE V. HAMILTON ET AL: 57 

ertbele8s, to be at liberty to procede to survey the said 1000 
acres of land'fOr his preemption, if he can find land to satisfy 
the same without interfering with the said patent or other 
prior clame. _ 

The decree, in the terms of it, affordeLh, scanty matter, but 
certain propositions reportell, from good authority, to have 
been the foundation of it afford abundant matter, for 

REl\IARKS, 

1. The court of appeals are believed to have assumed in this 
suit, the object of which was to remove an obs~ruction to the 
.execution of a judgement of the general court, a power to cor-
rect that judgement,* which they had renonnced the power to 
correct, in a writ of error. by the act of their constitution, 
they arc impowered to affirm or reverse decrees judgements and 
sentences intirely, or, if they do not affirm or reverse them 
intirely, may give such decree, judgement or sentence as the 
conrt, whose error is sought to be corrected, ought to have 
given. but they can only correct the decree judgement or sen-
tence which is brought before them by appeal or writ of error. 
in this case the general court adjudge and order that a grant 
of 400 acres of land shall issue to the plaintiff. the defen-
dents bring this judgement before the court of appeals by writ 
of error. then was the time to affirm, teverse, or reform the 
judgement. the court of appeals do neither; because they 
have no jurisdiction of the matter, or because, in other words, 
they have no power to revene or reform that judgement. 

Notwithstanding this, what is done? a few days after the 
writ of error was quashed, Andrew Hamilton, on the survey 
of 1100 acres, procures a grant to himself of the land, which 
the general court had adjudged and ordered to be granted to 
the plaintiff. this grant was obtained by a deception practised 
upon the regiflter. for that officer, if he had known that the 
land granted to Andrew Hamilton included the land which, 
by a judgement of the general court, irreversible by the court 
of appeals, he had before been ordered to grant to the plain-
tiff, ought not to have issued, and therefore probably would 
not have issued such a. grant to Andrew Hamilton. to be re-
lieved against this fraud, the plaintiff brought this suit, t.he 
high court of chancery put the plaintiff in the state in which 

·[The Court of Appeals did Dot understand it so. See 4 Call, 207, 8, 9. As to 
the jurisdiction of the General Court, see 4 Call, 33; and as to that of the C<)urt 
of Appeals see Id. 24. and ch. rev. 94 and 96: and 1Q Hen. stat .. 42, 50, as to all 
the jurisdictions.-Ed.] 

8 
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he would have been, ~ the fraud had not been practised. the 
court of appeals, reversing that decree, reform the general 
courts judgement i for of the 400 aCl'es, to the whole of which 
that asserts the plaintiffs title, he is allowed only so much 
as is on one side of a dividing line, and for that be is to pay 
three pounds by the hundred acres. 

The propriety of reforming, in an original suit, a judgement 
which was incorrigible in a writ of error, and the consistency 
of this decision with that of november, 1783, by the court of 
appeals, have not been shewn, as is believed. 

But let the case be now considered in the same manner as if 
the right of the derendents, by the survey, or which is the same 
thing, the right of the greenbrier company, had not been dis-
cussed before the court of commissioners or the general court. 

II. The court of appeals are reported to have assented, whe-
ther unanimously, or by a majority only, hath not transpirerl, 
to th is proposition, that the com panys right to thi.s survey stands 
established by the decision of t.hat court in may, 1783, unalte-
rably by any tribunal; so that the plaintiff, claiming by right 
of settlement, cannot call in q uestibn the validity of the sur-
vey, and right of the company, or of the defendents, who in 
this instance represent the company, before any court. 

1'he truth of this proposition cannot be admitted i because, 
first, the plaintiff was not a party to the proceeding, then before 
the court of appeals, and the decision between any two parties 
cannot in law or equity conclude the right of anotht3r who de-
riveth it not from either of them i* secon:lly, this act of the 
court of appeals which is called a decision, is a manifest dele-
gatiou to the register of the land office of a power commi tted 
by the statute to the court itself. and altho that court is indec,l 
snpreme, and its decisions not alterable elsewhere, in cases 
where before it are brought the sentences of inferior tribunals, 
to be approved or corrected finally i yet when a matter is refer-
red to the court of appeals in the first inst.ance, as was the pre-
sent case, where the judges of it do Dot act in their appellate 
character, that their determination is definitive, 60 that the jus-
tice of it cannot be revised even by themsel ves, perhaps may be 
disputed, as it undoubtedly might have been disputed, if the 
determination had been referred to the men who compose that 
court, designated by their names. and this, wit110Ut derogation 

<a[Tbe Court of Appeals held that neither the company, nor llamilton was bounJ 
by tbe former proceedings. The company, because it was not a party thereto, aDd 
H, because be could not then have used the title he dp.rived from the company, as 
he had not paid the purchaSe money. 4 Call., 208.-Ed.] 
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from their power, since by them the matter, brought np by 
writ of error or appeal, may be ultimately adjusted. 

III. The court of appeals are reported to have denied that 
any right, by settlement on unappropriated land, existed before 
the recognition of such a right by the statute of 1779, so that 
between the plaintiffs right, by settlement, which was not be-
fore ~bat act, and the defendants right, by survey, which was 
four YEars before it, a competition for priority could not be. 

This doctrine shall be here examined. 
Between the kings proclamation, in 1763, and the governors 

order in council of december, 1773, all other people as well as 
mere settlert:l, were restrained from obtaining gmnts of land 
on the western waters. this restraint is conceived to have 
been unlawful. lands, before they were granted, were indeed 
called the kirfgs lands, but he was only the dispenser of them 
to others, being unable to appropriate, by his single act, one 
acre to his own use, and, on the contrary, being bound to 
grant them to those. who were proceeding, in the course pre-
scribed by law, to acquire exclusive ownersllip of them, and 
who if not obstructed in that course, wOllld bave been com-
plete proprietors. those who affirm the legal territorial'do-
minion to have been other than that which is now defined, if 
they attempt to ·maintain it by alljndications of english courts, 
or even of american courts· before the late revolution, or by 
acts of english governors, are warned, that the authority of 
those documents in tbis question is denied. 

In tbe mean time, these propositions are assumed, because 
they are believed to be undeniable: 1 that every man had pow-
er to enter with the surveyor for any land not exceeding a cer-
tain quantity,and not having been appropria.ted:and had a right 
to a royal grant of the land. this power and right have not 
perhaps been asserted by legislative acts in direct terms, because 
snch an assertion seemed unnecessary; but the existence of the 
power and rig1}t is supposed and implied by the act passed in 
1748, chap 14, of the edition in 1'{69, sect. 2, anll by several 
other acts; and such a supposition and implication in snch a 
case as this are conceivedto be equivalent to an assertion in 
positive terms. the 2 proposition is, that the kings proclama-
tion restraining the exercise of the power, and interrupting the 
enjoyment of the rjght, was void, and his withholding the 
grant.s was contrary to his duty. if these premises be true; 
he, who, being illegally restrained from using the means of ap-
IJ}"opriating a thing unoccupied, takes possession of it, and is 
hindered from procuring a sanction of the possession in solemn 
form, by another who ought to supply the form, such a pos-
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sessor is affirmed to have an equitable right to the thing pos-
sessed; affirmed with the more confidence because it coincides 
with the sentiments of the legislature declared in the act now 
the subject of consideration; and conincides too with the primi-
tive natural right which resumes its vigor when its correspond-
ent civil right is denied. that the plaintiff had this equitable 
title, after the judgement of the general court, snpporting it as 
a settlement right, is incontestable. whether the time of set-
tlement were the epoch a of the title will be enquired in con-
sidering the next proposition to which the court of appeals are 
reported to have aHsented, and that unanimously. it is 

IV. That a right claimed by settlement, cannot, in any 
case, be opposed to a right, claimed by"survey, authorised by 
order of council. 

In examining this proposition the following questions are 
propounded. 1, what is a right by survey? 2, what is a 
right by settlement? 3, at what time a right by settlement 
originated? and 4, to what time a' right by survey ought to 
have a relation? which questions will be solved by the true 
exposition of the statute of may session 1779. 

1. What is a right by survey? the words of the first section, 
after extermination of those which are unimportant in this dis-
quisition, are, all surveys of waste and unapprop1'iated lands, 
upon the weste1'n waters, made befo1'e the 1 day of January, 1778, 
by the proper officer and founded on orders of council, shall be and 
are declared valid. from this section alone can the survey, by 
which the deferidants c1ame, derive validity; for by the third 
section, orders of council, except so far ns they had been car-
ried into execution by actual surveys in manner before men-
tioned, that is, by surveys of' waste and unappropriated lands, 
&c., are declared void. if the lands surveyed for the defend-
ents were waste and unappropriated, the sur~ey, in which all 
the other characters requisite by the act are admitted to Jle 
verified, was valid, and the right of the defendents, undeni-
able; but if the land was wholy or partialy appropriated, or, 
to apply it to the present case, appropriated by settlement, 
the survey was wholy or partialy iU\'alid, 

2. What then is a right by settlement? in the preamble to 
the fourth section, the waste and unappropriat.ed lands, upon 
which people had settled, are called propertJj acquired by thern. 
a thing appropriated, and a thing whereof one hath acquired 
the property, are convertible terms. if they be convertible 
terms, the lands on which people ha.d. settled were appropriated, 
and consequently a survey of them, by authority of an order of 
council, after that appropriation, was not valid by the first sec-
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tiOD. but this appropriation by settleT:l1ent is said not to have 
been an appropriation before it was recognized by the act of 
1779, and therefore was posterior to the survey in 1775, at 
which time, consequently, the land was waste and unappro-
priated. this introduceth the 

3. question, at what time a right or appropriation by settle-
ment originated? that it originated at the time of settlement 
is believed to be demonstrable from the phraseology and reason 
of the act. the preamble to the fourt.h section is in these words: 
whereas great numbers of people have settled in the country upon 
the western waters, upon waste and unappropriated lands for 
which they have been hitherto prevented from suing out patents 
or obtaining legal titles' by the king of Great-britain8 proclama­
tions or insb'uction8 to his govemm's, or 'by the lale change of 
government, and the present war having delayed, until now, the 
opening of a land office, and the establishment of any certain 
terms for granting lands, and it is .lust that those 8ettling under 
such circumstances should have 80me reasonable allowance for the 
charge and risk they have incurred, and that the property, so ac­
q1li1'ed, 8hould be secured to them. and the enacting words are 
these: that all per80ns who, at any time bf'jore the 1 day of Jan­
uary, in the year 1778, have really and bonafide settled themselves 
01' their families, or at his, her, or their charge, have settled others 
upon any waste or unappropriated lands on the said western wa­
te1's, to w.hich no other person hath any legal right 01' clame, 8hall 
be o,llowedfor every family so settled, 400 acres of land, or such 
smaller quantity as the party chooses, to inclztde sztch settlement. 
and where any such settler hath .harl any sztrvey made for him or 
her, under any order of the former government, since tlte 26 dcty 
of october, in the year 1763, in consideration of such settlement 
for less than 400 acres of land, such settler, his or her heirs, may 
clame and be allowed as much acl.joining waste and unappropri­
ated land, as together with the lauds so surveyed will ma/ce up the 
quantity of 400 acres. now 1, the reasonable allowance, which 
the'preamble declares that the settlers ought justly to have, 
was a remuneration of services performed at their charge and 
risk, in protecting the frontier, deemed meritorious by the law 
makers. the merit was in the settlement, and therefore is ne· 
cessarily coevous with the settlement. the right to remunera-
tion is the correlat.ive of the merit, and thefore of the same age 
with it, and consequently must begin with the settlement too. 
2, the act declarE:s the land settled by them to be their: proper-
ty, acquired by them, and acquired at their charge and risk. 
the act therefore did not create. the property, or bring into being 
a right which existed not before. it ackow1edged the property 
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or right indeed, but acknowledged it to be a pre-existent pro· 
perty or right, pointing out a mode by which the owners might 
sue out grants, which they had been theretofore prevented, 
without their own defanlt, from suing out, in order to secure 
their legal titles; planely intending to put the settlers in the 
state-in which they would'have been, if the royal proclamation 
had not"inhibited the surveyors from receiving and making en- • 
tries, The property or right of the settlers was consequently 
acquired, not by the act, but before it, and if before it, must 
'have begun with the settlement, which was the mean of acquir-
ing it. that the law-makers intended to put settlers in the same 
state, as to the antiquity of their titles, with those who claimed 
by surveys, or by entl'ies, or orders of Qouncil, before the act, 
is manifest by the 6 section, enacting, that persons suing out 
grants, upon surveys theretofore made, under entries with survey­
ors, or under orders of council, for which rights had not former­
ly been lodged in the secretarys office, and also those, suing out 
grants/or lands, upon the western waters, allowed to them in con­
sideration of their settlements, or unde~' f01'me1' entries with the 
county surveyor, for lands upon the easte1'n -waters, should be sub­
y'ect to payment of the usual compJsition money, nnde)' the former 
government, and to no other charge or imposition, save the com- \ 
mon office lees. the right of a settler, if it originated with the 
settlement, was a complete right at that time, although, not 
formaly declared to be legitimate before the statute in 1779, 
for an act sanctifie-d by a subsequent ratification is as legal and 

.as much an act of the time when it was commenced, as if an 
authority to do the act had been prior to it, 

A.n argument, urged against the preceding exposition of the 
4 section, hath bfen drawn from a verbal criticism on a part of 
it. the criticism is stated thus: the legislature, on purpose to 
prevent the construction, by which the settlement-right would 
be made to exist. before the act which recognized it, to the words, 
waste 01' unappropriated lands, add the words, to which no other 
person hath any legal right or clame, that is, hath in 1779, 'not 
had at the time of settlement, any legal right or clame. upon 
which two or three observations will be made. 1, if the words, 
waste and unappropriated lands, mean lands to which none 
have right or clame, and he Who affirmeth them to mean any 
thing else is required to say what that meaning is, then to the 
words, waste and unappropriated lands, the addition of, to 
tohich no other person hath any legal right or clame, is a tau-
tology, for the meaning of the sentence, without them, would 
have been the same as it is with them. 2, unless the word, 
hath, import that he, who hath a right to day, could not 
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have the same right before, which the critic prob~bly will not 
venture to say, how will this prove, that he who had a right in 
1779, when the act was made, might not have the same right 
in 17fi4 when the settlement was made? and 3. let the words 
be read, as the critic would have them understo~d, thus: pllO-
ple who have settled un wasle or unappropriated lands, to which 
no othe1' person, now, in 1779, hath, not at tlte time of settlement 
had, any legal right or clame, shall be allowed, for every family, 
400 acres. now to whom do the words, hath, and had, refer? 
to the people who settled? no man will answer this affirma-
tively; and if they refer to other person, the criticism, instead 
of oppulling, aids the right by settlement, postponing to it a 
subsequent survey. 

Another argument, urged against the preceding exposition of 
the 4 section hath been drawn from the preamble to the 7 seQ-
tion, in these words: whereas upon lands surveyed for sundry 

. companies several people have settled, &c. and from the enacting 
part in these words: all persons so settled shall have their titles 
confirmed upon payment oJ the price for which the companies or 
their agents had pubicly offered the lands for sale, whence was 
inferred, that settlers upon lands surveyed for the companies, 
after the settlements, as well as before, could entitle themselves 
no otherwise than by purchasing from the companies. but this 
section planely designates settlers upon lands surveyed before 
the settlements only, as is manifested from the diction. the 
words, upon lands surveyed for sundry companies, many people 
have seilled, &c. to include settlers before the surveys must be 
parap h rased th us: upon lands which have been surveyed for sun­
d1'y companies many people had settled before the lands were sur­
veyed. but 1, the more natural, the on ly true, explication of the 
terms is, 1tpon lands which had been surveyed many people have 
settled since the lands were surveyed; so that the surveying must 
have preceded the settling. if a man should say, into the house 
built for me one entered, or on the horse brought for me one 
rode; would allY hearer understand that the building of the 
house, or the bringing of the horse, was posteriol' to the entry 
iuto the one, or the riding of the other? is this les8 preposte-
rOils than the exposition of this 7 section, by which it would 
comprehend settlers on lands before they were surveyed for the 
companies? 2, by the enacting part of this section, the com-
panies were bound to confirm the. titles of settlers upon lands 
surveyed, and not before the settlements notoriously reserved 
by the companies for their own use. but how could lands, not 
surveyed before they were settled, be notoriously reserved before 
the sett.lement by the companies for their own use? also by t.he 
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enacting words the settlers were to pay interest on the considera-
tion money from the times of settlement. would this be just, 
and can one suppose it to have heen intended, where the survey 
was after the settlement? in this case the survey was more 
than ten years after the settlement. . 

If the appropriation by settlement be an appropriation at thp, 
time of settlement, which is believed to be proven incontestably 
by the words of the statute; the settlement of the plaintiff hav-
ing been in 1764, the land was not waste and unappropria.ted 
in 1775, when the survey for t.he defendents was made; conse-
quently the survey was not va.lid. 

But perhAps the order of copncil, in 1751, may be Raid to have 
appropriated ,the land, and t.herefore t.o have prevented the effi-
cacy of the plair.tiffs Rcttlement posterior to it: which leads to the 
. 4th question, to what time a right hy survey ought to have a 
relation, tllat is, in this case, whether the survey shall have the 
same effect as if it had been an act of the time when the order 
which authorized it was granted? in other words, the qnestion 
is, whether the ordel' of conncil appropriated from the date of 
it all the lands within its limits? 

By this order, which is not among the exhibits, otherwise 
than as the substance of it is stated in the forementioned peti-
tion of Andrew Lewis from which is extracted what followeth, 
leave was granted to the greenbrier company to take up 100000 
acres of land, lying on Green brier river, north west. and west of 
the Cowpastllre and Newfoundland; and a time was limited, 
within which the company was required to pay the rights, and 
to procure the surveys to be made, . 

This order, with others, except so far as it had been carried 
into execution by actual surveys before the first day of janu-
ary, 1778, was declared void by the third section of the act of 
1779. if that act had not passed, an order, the terms whereof 
are so vague and indefinite, perhaps would not have withstood 
a. legal inqui6ition into its validity, even if the interest of 
others individually were not opposed to it. 

But the order, if ils terms im.port, or if it be expounded so as 
to purport, a grant of authority to this company to seise parcels 
of land, for which other men had entered, or on which other 
men had settled, before particular locat.ions by the order, indi-
cated by actual surveys, would so far have been an invasion of 
the peoples rights in general, for reasons explained before. and 
jf that be true, the survey, by which the defendents clamed, 
cannot have a relation to the order, by authority of which it 
was made, for the law suffers not a relation to work a wrong. 

V. From the propositions of the court of appeals, an ordinary 
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judge would have expected a dismission of the plaintiffs bill 
intirely. but that court, on the contrary, have made a decree 
partly in his favor, 

The judge of the H. C. C. hath been informed of the consid-
erations, on which this part of the correcting decree was formed; 
but he will say nothing of them more than that they are not 
suggested by any part of the act of 1779; and that this act, 
and two or three others, without those considerations, supply 
sufficient light for deciding the present question. 

The judge of the H. C. C. who is bound to adopt the de-
crees of the court of appeals, for he must register them, and en-
force execution of them, when he is performing this duty, in 
such an instance as the present, where the sentence for which 
he is compelled to substitute another, was the result of convic-
tion, imagines his reluctance must have in it something like 
the poignancy which Galileo suffered, when, having maintained 
the truth of the copernican in opposition to the ptolemaic sys-
tem, he was compelled, by those who could compel him, to 
abjure that Q,lresy. 

After the foregoing remarks were closed, the writer of them 
was favored with this 

, A R RAN GEM E N T OF J URI S D I C T ION S 

, fo; ascertaining clames under the act of 1779, to shew that, 
'though the rules of grammar may not be trangl'essed, by 
. construing the words, ' prior clame,' in the settlement clause, 
, not as prior to 1779, but as prior to the settlement in question, 
, yet such construction does not consist with the words and 
, spirit of the whole law, taken together. 

, The first clause establishes all surveys regularly made un-
, del' entries, orders of council particularly defined, or the kings 
, proclamation. . 

, Those under orders of council were to be laid before, and 
'decided upon, by the court of appeals; and with them no 
'other tribunal could intermeddle. 

, Surveys under entries, or the proclamation, patents were to 
, issue on of course, unless a caveat was entered in the regis-
, ters office, which was to be heard in the general court, and 
, with these the commissioners in the country had nothing to 
, do, either to aid, or destroy them. 

, The commissioners were to act upon mere settlement clames, 
, not opposed by actual fmrveys confirmed before, and between 
, contending clamantB upon the waste lands of the common-
, wealth, to decide by priority of settlement ; another branch of 
, duty was assigned them, to enquire between contending clames 

9 
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'of settlements under the companies, not to judge of the va-
'lidity of the companies survey, for that was referred to the 
, court of appeals, but to decide who, by priority ')f settlement, 
'had a right to a grant from the company, on paying the 
, purchase. 

'This being the general arrangement; can those lands be said. 
, under the settlement clause, to be waste and unappropriated in 
, 1779, and liable to be granted by t.he commissioners, which 
, had been before regularly surveyed, and that survey before 
'confirmed by the same act, unless impeached before another 
, tribunal? and will not the words, 'to which no other person 
, 'hath a prior legal clame or title,' include an exemption of 
• surveys so confirmed? i am sure the interpretation is more 
'natural, more proper, as making the act consistent with itself, 
'and i believe at least as grammatical as the other.' 

OOMMENTARY: 

Though the 'rules of grammar may not be transgressed, by 
construing the words, 'prior clame,' &c. yet such -Constrnction 
does not consist, &c.] until the inconsistency be. particularized, 
one, who doth not yet see it, can only say, that the words of 
the settlement· clause (that is the fourth section) of the act 
understood in the proper sense of them, seem to breathe no 
sentiment, which doth not harmonize with every other sen-
tence in the law taken together. 

The ji1·St clause establishes all surveys regularly made, &c.] the 
first section of the act declareth all surveys of WASTE and 
UNAPPROPRIATED lands, made, &c. good and valid. this 
quotation therefore leaves the question, whether the land sur-
veyed in this case was appropriated by a settlement before the 
f:urvey? undecided, otherwise than by a simple affirmation, 
that it established all surveys, without distinction, that is, by 
taking for granted what is denied; a kind of argument which 
one party in this controversy useth as if it were not a sophism. 

Those under orders of council were to be laid before, and decided 
upon by, the court Qf appealsj] by the decree, as it is called, of 
the 2 day of may, 1783, directing the register to issue patents 
uPQn all such surveys AS SHALL BE RETURNED, or by 
any other words iu that act of the court of appeals, doth this 
survey, or any other survey, appear to have been laid before 
that court, and, if not laid before them, to have been establish-
ed, that is legaly established? 

And with them no other tribunal could intermeddle.] by the 
seventh section of the act, people, who had settled upon un-
patented lands, surveyed for companies, except only such lands 
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as, before the settlement of the same: were notoriously reserved 
by the companies, for their own use, shall have their titles con-
firmed by the members of such companies. this decree of the' 
2 day of may, 1783, did not decide the qnestion between the 
settlers and companies in such cases. It could not decide the 
question in cases where the surveys were returned after the 
decree, upon which alone it seemeth to operate. if then no 
other tribunal could intermeddle with this matter, the settlers 
must lose their rights, although they were able to prove their 
settlements before the reservations, yea, although no reserva-
tions had been. . 

Surveys under entries, or the proclamation, patents were to 
issue on of course, unless a caveat, &:c.] this is certainly cor-
rect, but unimportant .. 

The commissioners were to act upon mere settlement clames, 
not opposed by actual surveys confirmed before, and between con­
tending clamants upon the waste lands of the commonwealth, to 
decide by priority of settlement; another branch of duty was as­
signed them, to enquire between contending alames oj settlements 
under the companies, not to judge of the validity of the compa­
nies .survey, Jor that was refenoed to the court oj appeals, but to 
decide wh'J, by priority of settlement, had a right to a grant 
from the company, on paying the purchase.] instead of this 
farrago of text and gloss let the unsophisticated words of the 
act be substituted. they are, (the commifisioners have power 
, to hear and determine titles, clamed in consideration of set-
, tlements, to lands, to which no person hath any other legal 
'title, and the rights of persons claming preemption, as also 
'the rights of persons claming unpatented lands, surveyed 
'for companies, and settled,' 

This being the general arrangement;J what then? let us try 
whether it will shew what it was stated to shew. the argument 
intended by the arrangement may be exhibited thus: by the 
eighth section of the act, jurisdiction being given to commis-
sioners to hear and determine the rights of people claiming in 
virtue of settleIpents; by the same section, and by some other 
acts, jurisdiction .being given to the general court to hear and 
determine the rights of people, who had entered caveats against 
emanations of grants upon surveys returned; and by the tenth 
section of the act of 1779, jurisdiction being given to the court 
of appeals to hear and determine clames laid before them for 
lands upon surveys under orders of council, to the discussion 
of which clames the attorney general was required to attend, 
on behalf of the commonwealth; this being the general ar-
rangement of jurisdictions, it shews, that, though the rules 
of grammar may not be transgressed, by construing the words 
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, prior clame' in the settlement clause, not as prior to 1779, 
but as priot to the settlement in question, yet such construc-
tion does not consist with the words and spirit of the whole 
law taken together. this perhaps may pass for demonstration 
with those who have sagacity to discern a concatenation of the 
arrangement with what is said to be shewn by it. 

Oan those lands be said under the settlement clause to be waste 
and unappropriated * in 177~?J this is nothing more than a 
repetition of the principal question, namely, whether the lands 
in controversy, by the words of the fourth section of the act 
of 1779, were, notwithstanding the settlement thereon by the 
plaintiff' in 1764, waste und unappropriated, so that the sur-
vey thereof for the def(mdents was good and valid by the first 
section of the act? I 

And liable to be granted by the commissionm's,J if the plain-
tiff had, by his settlement, acquired a property in the land, 
as hath been attempted to be proved, he ought not to be de-
prived of that property, because the commissioners had no 
power to award it to him. 

Which had before been regularly surveyed,J if the land was 
appropriated by the settlement, the posterior survey of it was 
not a legal survey, so far as it included the settled land. 

And that survey before confirmed by the same act, ~tnle8s im­
peached, &c. J a survey, if it were not of waste and unappro-
priated lands, was not before confirmed by the same act. 

And will not the WQ1'ds ' to which no othe1' person hath a prior 
, legal dame or title' include an exemption of the surveys so con­
firmed?J this is the fourth petitio principii occurring in less 
than twice four lines, to which the answer is, the words re-
cited do not include an exemption of surveys, if the lands 
surveyed were not waste and unappropriated, because those 
surveys were not confirmed by the act. 

I am sure the interpretation is more nat1tral, more proper, &c.J 
the interpretation here meant is that, by which a survey oflands 
is good and valid, although the land had been settled before the 

[.As to what are "waste and unappropriated lauds," see French 'V. Loyal com­
pany, 5 Leigh 627 j which held, that "a survey made for the Loyal Oompany, or 
its assignee, under orders of the colonial council, though recogniz~d hy the stat. 
of 1779 for settling the rights of claimers to unpatented lands, and held valid by 
the Court of Appeals, not being carried into grant, doe3 not vest any title in the 
company. or its assignee j and land so surveyed for the company is still waste and 
unappropriated within the meaning of the land laws, subject to locatiou, survey 
and grant, and such grant passes the legal title to the junior locator, thongh equity 
may relieve the company against it for fraud practised by him in procuring the 
grant." Were not the lands, then, "waste and unappropriated" when Maze was 
allowed his pre-emption out of them, by the judgment of the general court ?-Ed.] 



Oct., 1789.] ROSS V. PINES. 69 

survey, and the other interpretation is that by which such a 
surVl'y is not good and valid. confidence cannot determine 
whi6h interpretation is more natural, more proper, more consis-
tent with the act, and more consis~ent with the principles of 
justice. however, as much confidence is on the side of the lat-
ter interpretation as is on the side of the former. * 
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