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an execution, conditioned for the delivery of 1000 buthels of
wheat, at the day, and at the time of fale appointed by the fhe-
riff. ‘The faéts ftated in a bill of exceptions are, that on the
day of fale, the obligor delivered a parcel of wheat to the fhe-
riffy the quantity at that time unknown, but which the defen-
dant at the trial acknowledged to be about 500 bufhels, which
the fheriff received, without excepting to the quantity, and pro.
ceeded to fell the fame, but could not for the want of buy-
ers. 'The court over-ruled the motion, from which this appeal
was prayed, ' . :

The PRESIDEN'T, The condition of the bond was
not performed by the partial delivery ftated in the record, and
of courfe the penalty became forfeited.

. The judgment muft therefere be reverfed, and the caufe re.
mitted to the Diftrict Court, to proceed to’judgment on the
the bond, allowing credit for any money, which may be prov-
ed to havebeen paid to the appellants, or to have been ruifed by
the fale of any part of the wheat delivered.

; Judgment reverfed,

ey e

WARD againf WEBBER & Wife,

HI8 was an appeal from a decree of the High Court of
Chancery, upon the following cafe. A fuit was infti-

tuted by Webher and wife, in the former General 'Court, on
the Chancery fide, againit the father of the appellant, and of
Mrs. Webber, flating, that the father, had.by a deed executed
in 1754, canveyed to his faid daughter, whilft fingle, feveral
tralls of land, together with 16 flaves, and all the furniture
and ftocks an thofe plantations. That previous to this deed,
and before her marriage, the father-had frequently declared his
intention to give kis daughter the greateft part of his eftate, if
the thould marry to pleafe him, That in confequence of thefe
promifes, the complainant courted the daughter, and married
her. That the father, after executing the deed, got pofieffion
of it furreptitioufly, and cancelled it. ~The object of the bill
was, to fgt up the deed, The anfwer of the father denied the
material allegations in the bill; admitted the exiftence of the
deed, but that it was made aon a condition, that the daughter
married to pleafe him, which fhe did not,

Hpont
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‘Upon the death of the father, the fuit was revived againft
the appellant, the fon, and againft the executors, and a decree
Wwas made in that coust, in favor of the complainant, as to the
land, and part of the flaves, which were in the poflefion of the
defendants. ‘The fame plaintiffs, afterwatds, inftituted a fuit
in the High Couit of Chancery, for the balinge of the negroes
The api)eﬁants filed a bill to review the fofmtr decreé; and that
being opened, the whole queftion came on again to be heatd and
confidered. "The ground now relied upon by the appellants to
fet afide the former decree, as well as to defend the laft fuit, is,
. that the father at the time of making theé deed, labored under a
Pprofecution which threatened his life, and that the deed was ex+
ecuted, in order to fcreén his eftate from forfeiture, in cafe he
‘was convitedy and tnder a tiufly to re-convey the eftate to the
father, if he fhould get clear of the profecution. Sundry depo=
fitions wefe taken, upon the weight of which, the prefent caufe
‘very much depended. _ )

. The Chancellot difmifled the bill of review, and decreed for
the appelleés upon their bill, from which decree this appeal
‘was prayed. . ) _

MaRsHALL for the appellants. It might perhaps be made
@ queftion in this caufe, Whether the deed of 1754, being
made without confideration, can deferve the aid of a Court of
equity t0 fet it up? But ds this is a point upon which I do not
rely, I fhall pafs it over, and infift, that there aré circumfitan-
ces in this café, which would render it iniquitous in a Court
of Equity toaid the plaintiffs, and that it will therefore leave him
in the fituation in which the law has placed him.  That there
was a fecret truft and canfidence between the father and daugh«
ter, is fo ftrongly to be prefumed from circumftances, that aid-
. ed by the pofitive evidence of one of the witnefles, the fadt
can fcarcely be doubted. . )

‘1ft, the fizie when the deed was made,—the father then la-
bouring under 2 perilous profecution, which he appears to have
been very apprehenfive would affe& his lifes

2dly, The perfin to whom the deed was made—a child—in
whom this fecret confidence might with fafety be repofed if
with any perion. . _ _ _

3dly, The varisus expreflions of the father about that time,
indicating his apprehsnfions, and the mode by which he expe&-
ed to fave his eftate, (all of which are abundantly proved) at a
time too when it is not to be fuppofed, he was ‘preparing for
future litigations 4thly,
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4thly, The father continying in poflfeffion of the property,

"Thefe circumftances ftrong as they are by themfelves, arc ve.
ry much firengthcned by a fa& proved and admitted, viz:.thut
the dayghter, declared, that the deed for one parcel of land (a.. -
_bout which therg is no difpute) was to be recorded, butthat the
other {which is the deed in queftion) was not to be rccorded,
The fad is, that one deed was recorded, 2nd the gther was not,
“which proves, that as to the deed which was not intended to be
recorded, a mere truft was underflood. If then the court be
fatisfied that a truft was intended, its aid will not be afforded
in an attempt to yiolate that truft.
. Warpey for the appelles.  Beforg the deed was made, or

a profecution apprehended, it is in full proof, that the father had
frequently made paro] declarations of his intention to give the
greateft part of his eftate to his daughter when fhe married. If
the deed in queftion had net been made, this caurt would have
decreed a fpecific performance of thofe promifes; being made,
it muft be confidered as dene in execution of them. The title
of the daughter therefore is paramount to, no; dependent upon
that deed. B
* CAMPBELL upon the fame fide. I lzy down this asa prin-
ciple’of equity not to be controverted, viz; that where a father
makes 3 deed to 3 child, it will be confidered as an advancement
and not 3 tryft. 2 Perm, 19—~28—436. [£g. Cas. Ab. 382.
1 Vern. 467, 2 Ca. Cas. 26, 231. T he principal circumitan-
¢es relied upon in this cafe’to eftablifly a truft, js the proof of 3
fraud intended by the father, for the purpofe of defeating the.
crown of its eventual dues, It would be ftrange, if a perfon
who hath committed a fraud,  coyld be permitted to defend him.
felf by averring it. Tt is not pietended that this truft was de-
clared in the deed itfelf, and parol evidence is relied dpon, not
to explain a doubtful conftruéjsn, but to eftablifh ong, totally
different in its operation, from that which the real deged upon
the face of it imported ; and this, no coyrt has ever yet gone f¢
far as to fuffer, Even in the cafe of laft wills, evidence is re<
ceived with great caution, and even then only, to rebut an
equity. - 2 Vern: o8, 337—648, 736. ST B

The firft point having been given up, it will be upnscefiary
to take up time in proving, that a Court of Equity will aid a
volunteer, againfta volunteer. But if it fhould be doubted, T will
tefer the court to the following cafes, 1 Vern. 219, 365464,
2 Vern. 473. 3 P. Wms. 6o. - ‘

MgarsHALL
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Magsuarr in reply. A Court of Equity, will never lend
jts aid to fet yp a deed, (tho’ deftroyed by fraud) if it would do
iniquity. I may go farther, and fay, that it will not cven af

 Aift in fetting up u hard and oppreffive deed. It is contende,
that independent of the deed, this coyrt would epforce a fpecific
performance of the parol pramifes of the father. But there is
abundant proof, that thoie promifes were conditiopal, and that
‘the father, was always ftrongly oppuicd to the marriage of his
daughter wizh Webber, Befides, the biil does not ciaimthe pros
perty upon that.ground ; thofg promiles are not put in iffue,
and of courfe the evigdence os to them js irreleyant to the real
merits of the caufe, ‘ . ’

The privciple contended fy by Mr. Camplcll, that.every
thing is to be prefumed againft him who commits a fraud, ap-
plies nat to this cafe, becaufe there is no difpute between us, as
to the cantents of the deed.  If there wers, then [ admit, thag
every thing fhould he prefumed againft the perfon who deitroy-
gd the deed.  But | contepd, that the deed, tho' gbfolute'on the
face of ity was intended tp pafs a beneficial intereft, anly in cafe
the grantor fhould be convidted, and that a refultipg truft wag
meant, in the event of his efcaping the profecurion.  Whether
the fact befg or not dgpends upon the eyidence, I admit there~
fare, that if this cafe were unconnelted with thofe cireymftans
ces relizd upan to prove 2 truft, that the deed would be confiders
ed as an advancement to the daughter, in which cafe theauthor
rities cited would applv. Byr fince achild, may as well asany
other .perfon be 2 trufiee for a father, evidence to cftablifh the
truft may 3s properly be admitted in fiuch a cale, as if the cone
veyance were made (o a ffranger.

I do not contend, that if #ard had applied to the court to fz¢
afide tha desd, that he would have been entitled to its aid: Bug
on the other hand, that court will not aflift the daugbier to f24
up the deed. For if bg were guilty of a fraud by intending to
defeat the crowp of its rights, fbe was particeps criminis, and’
can be in no bgtter fituation than he is.  Weafk no favors, nor
do we require the aid of the court; we only defire that none-
may be granted to the other fids, but that the rartigs pay be
Jeft where the law has placed them. .

As to the propricty of admitting parol evidence in this cafe,
I do not contend, that it ought to be reccived to explaid, or to
éontradiél the-words of a written contraci; but it is every days
pra&ice to admit fuch evidence, to prove a fecret truff. As for
inftance, to conyert a deed abfolute upon its face into a mo;ltg;ge,
[ N . v W i‘;

-
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‘which is 2 cafe parallel with this. So too the eftablifhment of
refulting trufts, depends almoft always upon parol evidence vary-
ing the natute of the written deed. Upon the whole, I rely.
upon this principle, that tho® equity may aid a velunteer in fets
ting up a deed againft another vclunteer, yet the plaintiff in fuch
@ cafe, muft have compleat equity, and muft conie to afk reliet
with clean hands. o o
" CampseLr=-The 2afe ftated of an abfolute deed being cons
fidered as a mortgage is not appofite to this, becaufe in that, it
i$ a fraud in the granteé not to infert the defeafance. Befides,
the mortgagee is active, and is a real purchafer; whereas in
this cafe the daughter is merely paflive, and cannot be guilty o
@ fraud in accepting the deed, : . _

MARSsHALL.==s[f h¢ who convéys; ommits a fraiid, the res
telver, knowing of it; is equally guilty, becaufe to all deeds
there muft be at leaft two parties, and. if there were-no fraudus
lent grantees, there could be no fraudulent grantors, A mere
volunteer may ds well be guilty of a fraud, as he who pays ¢
valuable confideration, and all truftees are volunteers:

THE PRESIDENT delivered the opinion of the court.

The firlt point mentioned, tho’ not relied upon was, that.
equity will not aid oné volinteér againft another, but will leave
them to the law, theif eqiity being equal. It is generally
tfue, that this court will not 4id a volunteet in Jfupplying lega
defefts in a prior déed, againft 2 fublequent volunteers . But
there are exceptions to this general rulé, one of which Is; the
tafés of advancements for younger childrén otherwife uriprovided
* for, in favor of whom the court will fupply fuch legil defects;
the counfel probably confidering this as fuch a cafe; did not prefs
the objeion ; but ic infitted, that applicants to this court muft
_ comie with clean hands and a faif cafe, as this court will not
enforce iniquitous or even hard bargiins.

As to the firft, .the whole proceeded from the father; #nd if
there were any evil in his intentions, it is not to be imputed to
the daughter, who was wholly paffive, and ufed no means either
fait of otherwife to procure the deed, Nor can it be thought
immoral in her té accept the voluntary bounty of her father,
fecuring to her a provifion for life. Natural affeftion impofes
upon parents a moral obligation to provide for their children,
ind it hath been efteemed both in law and in equity a good con~
- Yderation for fupporting fuch provifions: ' A

: 8
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As tothe fecond branch of the objef¥ian; itis tyuethat thecourt
will never decree iniquity, and there are- inftances, where they
‘have refufed to decree hard bargains though fair, but-thefe are
sare, and are generally cafes of glaring hardfhips, For'ipn -
. genefal, “the court.will not undertake to eftimate the fpecula=
. tions of parties, inacontradt, byt will deem themthe beft judges of
their own'views, and will compel a performance, though they
nay beeventually difappointed ‘in their expe&ations.=—As ta
" fniguity the -coutt difcovers mnone in this cafe, at leaft on the
part of the ‘daughter, and ypon the ground of hardfhip how *
does it-appear? It is fuggefted, that tbe facher left himfelf no- -
thing to fubfift upon; but the fa&,is nor'proved. On the cone
trary, it being charged. in the original bill; ‘that he had a con.
fiderable eftate, he who heft knew the truth or falfity of the
aflertion, dges not deny it, nor does he complain of hardihip,
_but refts his defence on quite -another ground, viz that tho

promife was conditional, and was broken by the daughtér. So
_that the principles of the objeGion do not apply to the prefent
. - cafe.~If they did, it might bg worthy. of confideration, whe. .
. .. ‘ther'the prefent application o reflere a deed tg ils legal farce,
" whick it bad loft by fraud er accident;  is ‘not"diftinguithable

' from an application to fupply eriginal defeéts in a deed,” The-
. difference feems tg bg a ftrong one, and the ‘court recolle&

* ithe cafe of-applications ta fupply defefts in bonds againft fecuris,

tiesy which is conftintly refufed; . yet if a bond in which. they .

are legally bound be loft, the court"will net on . account of the

" fecurities, withhold the ufual relief in giving. it the fame validis

- tyas if it ‘Were produced, The argument feems 2 fartiori, that

a deed, deprived of its legal force by fraud in the donor,.

will be reftored tho’ in a hard cafe, the .court confidering that-

s undone, which thould not have bgen done; but as I-faid bsa

* fore, it is‘'unneceffary to decide this point, fince the fatsdonot,
fupport the objection, - S '

* Two other objetions remain to be confidered, 1ft, That

the promife ‘was conditional and broken, As to this, . therc is.

‘no proof,” . . Lo S e
2ly, That there-was an implied truft for the father, in.cale’

he furvived the impending profecution for felony, Upon. this

‘head, the proof is generally derived from the vaunting déclara-

tions of the father, that he had fecured his eftate to his childrgn,

-That he would face his enemies, and was a proper perfon to go

- to law. Mrs. Cotterel is a pofitive witnefs,” that when he des

Jivered ghe deed to his daughter, he faid, ‘it was not to hiave -

. : ) effed,
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effe@, if his lifc were faved, and the circumftances ftated &y
the counfel might haveé weight to induce a prefumpcion of thd
truft, if there were nothing to cucounter them-==but therc is
abundant proof to over-rulc both, : .

t{t; The deed was ablolute——without truft or condition—if
the former could not Tifely be inferted, thé latter might and
ought to have bee; in order to prevént impofition upon her fu=
ture hufband. . )

adly, Thetd were three fibfcribing witnefles to the deed and
a fourth prefent, who did not {ubferibe it; all of whom fweary
that no méntion was madé at the time of either truft or con-
dition. : , _
3dlyy Mrs: Woadlon's depofition is materialafhe fays that
when Wird was (peaking of the condition and truft, he was
aiked if there were dny agreerient at the time either verbal or
in writing to that purpois, and he anfwered theére was not.

4thly, 2s to the trufti  Ward himfelf who certainly knew
tiore of the matter than §rs. Cottefcl, does not mention it in
bis anfweremwhereas hz ought to hdve relied upon it, if it .
werée truey, and ought to have brotight a crofs bill to difcovef
and eftablifh the truft—He did neithery and upon what ground
€an it now be fet up? |

~ *T'he dectee muf¥ be afirmed,

A Tl ependlion it Sl e

FIELD’S Executors,
agaitnst
8POTSWOODD.

HIS was 4 ackion 6 the cdfe brovght by “tiie appellarits

; againft the appellee in the County Court. The declaras

tiofi contained two counts: the 1ft, d{pecial one, ftating, thaé
thic plaintiff’s teftator was authorifed by the defendant’s facher to
leafe our certain lands of which lie was feized in tzil. That
he made 2 leafe to one Dillon of a parcel of the faid land for
three lives; that Dillon affigned the fame to Siffon, and that
Field and Dillon gave their bonds to Siflon with condition to
procurs for him a leafe from the defendant, (on whom the ef-
tate tail had by thar time defcended,) on the ufual terms of his
former leafes, and that the defendant promifed the faid Siffon -
to





