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(fee ante p. 274) where a voluntary conveyance by a father to
a child, --being cancelled by the father, was reftored to its legal
validity: - .

i, In that cafe the father was proprietor of the eftate, and
had a power to convey.  In this the grandfather had no title
and this original defect was to be fupplied in equity by the con..
fent of the father, and fa liable ta-be oppofed by fuperior
equity, . -

2dly, Ip that-cafe the deed was delivered into the'daughter’s
Keeping, “who was of full age, and was'privately cancelled by
the father, without her confent; in this, the children, if they.
were in being, bad no hand in ‘the tranfa&ion, nor had they
oven the deed. ‘T he father wha confented to accept it, rélin.

" quithed it the next day, and gave it up. to the donor,

3dly, The defendant in thatcafe, was a mere volunteer, here,
he is a fair purchafer, for a valuable confideration, fo that the
gafes are whol,y diffimilar, and the decreg perfetlyreconcileable,

' ' : Decree affirmed,

"SMALLWOOD,
_ againff S
MERCER & HANSBORQUGH.

\HIS was an appeal'from the High Court of Chancery,
I difmiffing the bill of the appellant. The cafe was as fol-
Jows.—Maercer being in poffeflion of a tract of land, to a part
of which Hanfbofough was entitled as heir to his mother, (and -
which had been fold to the father of Mercer, hy the father of
. Hanfborough, without the privy examination of the mother)
ropofed felling it to §mallwood, - whe hearing of the title of
. Hanfborough,, objected thereto, Mercer, toremove this obfta-
cle, applied to Hanfborough, and a bond dated March 26th 1783,
was entered into, with a condition, the material parts of which
are as follows, viz: ¢ whereas certain matters of controverfy
 now depend, and fubfift between the above named Mercer,
¢t and the above bound Hanfborough, that is to fay, a claim
¢¢ which the faid Hanfborough pretends to, have to 133} acres of
¢ land, now in the pofleflion of the faid Mercer, and which the
¢ faid Hanfborough claims as heir at law to his mother Lettice,
¢ whom the faid' Mercer admits to be one of the daughters and

' “ co-heirefles
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¥ co=heirefles of Jofeph Sumnér deceafed; and alfo adinits the
, ¥ faid land td'be the fame, which the late John Mercer; fathe#
t¢ of the faid Mercer,-purchafed of the father of the faid Hanfe
" % borough, as; and for; the révetfion of one third of 400 acres,
¢¢ called the dower of the widow of the faid Jofeph Sumner;
“ alfo a claim the faid Mercer has, -or may have againft the faid
“ Hanfberough, as executor of his father, " for the value of the
% faid land, in cafe the fame fhall;be adjudged to the faid Hanf
“ borough,—he the faid Han{borough, “Hereby acknowledging
¢ .affets in his hands fufficient to make fatisfattion- for the faid
% 133} acres, and alfo acknowledging the faid Mercer to have
 all the right of his father, under the deed from the faid Hanf-
% borough, which feveral difputes the faid Mercer and_the faid
* ¥ Hanfborough have agreed to fubitit to the arbitration &c. of
¢ Jofeph_Jones, Aléxander-Rofe and Andrew Buchanan, or a-
“ ny two of them; to be adjudged &c. and in manner following,
« viz} if they fhall adjudge_the faid Hanfborough to be éntitled
€ to- faid l'ami: théy fhall award the faid Mercer to-pay the faid
¢ Hanfboroughi, the value thereof in money, - ipon receiving
¥ 2 conveyance of the faid land from faid Hanfborough; and
- % a5 to the difpute betweenthe faid Mercer and the faid '.H?nﬁ-
-borough, as‘executor of his father, " it'is -agreed;: the fame
* % fhall be adjufted as follows,. viz; if the faid arbitrators fhall ad-
" judge the eftate of the faid Hanfborough liable to make good
¢ the value; of the faid land, they fhall adjudge what value fhall
“ be paid, and may allpw the faid'Hanfborough to.retain fuch. -
' value in' hiis hands, - in fully towirds the confideration they. .
¢ fhall adjudge to be paid for the faid lands. The condition is,
t if the faid Hanfborough fhall in all things do and perform the
¢ -award &¢. which the faid arbitrators fhall make touching thé
. % premifes, (providedthe faie be made in writing feady to be de=
< livered on or before.the 3oth of Fine next) then &c, &c. ‘To
“ which was annéxed the following memorandum, viz: ¢ [t
¢ is agreed, if the legatees of the faid J. Hanfbosough, (the fas -
<ther) fhall diffent from the claim of the faid:-Mercer; againft
%¢ the faid Haniboroughy on the covenants in the detd of the faid
¢« J. Hanfborough being arbitrated, then thearbitrators fhall be -
 difchiarged. from ‘that part of the bufinefs before fubmitted to
- ¢ them. And .t is agreed; the faid Hanfborough 'fhall
¢ entér an appearance at the fuit of the faid Mercer, in an, a&i-
& on of covenant in the Géneral Court, and allow the fame to '
“ g0 on with all legal difpatch to a judgment, ’till when, faid
= Hanfborough agrees to wait with faid Mercer, .for whatﬁver‘
. : . ¢ the
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¢ the faid arbitrators fhal] adjudge the faid Mercer to pay for the
“ faid 133} acres, and then to difcount therefrom what may be
¢ recoveredin the altion of covenant; and further, the faid
¢« Hanfborough agrees that he will make the faid Mercer deeds
# for the faid lanés, immefliately upon payment of the value to
¢« be awarded, or upon receipt of a bond for the fame; with fuch
¢ fecurity as the faid Hanfborough fhall agree.” ,
This bond being fhewed by Meércer to Smallwood, the lat,
ter after confulting coinfel was induced to make the purchafe, .
and paid the confideration. money agreedupon. The award was. -
never made; on account of the refufal of one of the arbitrators
to act, "becaufe he had previoufly given his opinion to Hanfbo-
rough with refpeét to his title. Meércer- offered to concede the
title to- be in Hanfborough, and to give him bond and -fecurity
to pay as much per acre for the 1331 acres, as he was to re-
ceive from Smallwood for. the whole tra@®, which offer was re- .
fufed. 'Hanfborough brought an ejeCtment againft Smallwood, -
upon which Smallwood exhibited this bill praying for an injunc-
tion and conveyancé, Upon the inftitution of this fuit, Mer.
cer brought'ai action of covénant againft Hanfborough as .exe.
cutor to his father. - - ol :
MARsHALL for the appellant. This bond contains a pofitive- -
agreeménton the part of Hanfborough to fell the land in-queftion,
- and the agreement as to the fale, could not be dépendent upon the -
award, the obje€t of which'was, merely to decide upon- the title of
H'agboroug_b,' to fix the price of the larid, and the damages tobe paid-
by Hanfborough out of the affets of his father, for the breach
of his contra&, in not ‘warranting the title of the land. The
circumnitances which attended the giving of that ‘bohd, prove-
inconteftibly, that this was the intention and defign of the bond,
Hanfborough kiew of Smallwood’s intention to purchafe, and
his obje&tion on account of Hanfborough's claim to the land.
T'o remove this objection, he gave the bond, "which was thewn,
to Smallwood; and it had the expected effelt.- A third perfon .
. Ppaying his money in confequence of this agreement, .ought not,
to be affeCted by the fault either of Hanfborough, or of Mercer,
in failing to adjuftthofe other matters of difpute, which only
concerned themfelves. The provifo, that the award fhould be
made, and delivered 'within a ftated time, does not alter the
cafe, becaufe it could only relate to the matters fubmitted,
which- were the price and damages, not the fale, which is pofi-
tively ftipulated for, whatever might be the event of thofe fub-.
jedts of difpute.  But fyrther; Hanfborough, by appoi'flﬁing a.
) ' ) " Feferee
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referee, who he kiew coul_d'r:ot_a&; ".committed a fraud, "and
he will therefore Be bound to fubmit to fome other equitable
mode of adjufting the price. e :

CampsiLL for the appelleé. If this court be called upon to
-decree a fpecific execution of an agreemeit, it muft be done in
the way agreed upon by the parties, and in noother. For other-
wife, it would be to make, not tc execute an agreement ; and if,
from any circumftance, it cannot be executed ‘in that way, _this.
court muft leave the parties to their 1égal remedy. It is to be
obferved; that Smallwood, knowing of Hanfborough’s title,
can frtand in no better fituation than Mercer. would, if he were
plaintiff. "This obligation is to be binding in the whole, or not
atall. Now. what does Hanfborough bind himfelf-to perform ?
"The award of the arbitrators, ‘That is; if they fay, he hath a
title, they are todecide upon the price' which Hanfborough fhall
take /for ‘the land.* . But .upon what condition is Hanfborough
bound to fell for that price? ‘That the decifion be made’ within
 a limited-time. *. If this condition‘be not performed, he is not

. botind at law,. and upon what principle can he be bound in-equity?
» He might, for the purpofe of putting an end to litigation, and
, with a"view of receiving the-valuevof the land within‘a fhort

"period, be difpofed to fell his right,.. which otherwife he' would
not have been induced to do, if kept in'fufpence beyond that
time. " But after that ‘time is pafled,~litigation ftill hanging’
over-lim,~the purchafe money at this'day unpaid, and he forced
" at length to affert his right 'in .2 court of law :—after fo
great a lapfe of tite, and after he has been compelled to .incur
all the trouble and expence,” which hefo anxioufly wifhed to.
.avoid ;—can it be juft or equitable, that he fhould be ftill bound
to fell, tho’ he agreed to do fo upon.a condition only, which,
has not becr, performed? It is impoffible. ‘But whatcan this,
* court do? They cannot.appoint referees; for they may not be
- agreeable to the parties. And if the court could-appoint them,
+ ftill the award cannot now be made within the time fixed upon
. by the parties, and confequently, the prayer of the bill which is
for a fpecific execution of  that agreement, cannot -be de-
creed.  The refult'of the whole is, that this court muft remain

", neuter between the parties, and leave them to the law.

MARrsHALL.in réply. I yet infift, thattheagreement to fell
is abfolute. The bufinef# of the arbijtratdrs is ftated in the pre-
amble to the condition, namely, to decide the.right of Hanfbo-
sough to the land, the price to be paid by Mercer, an;d-Mlercer’s

A PR . - . - claim’
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claim to damages. But the arbitrators are not to decide, whas
ther Hanfborough is to fell, or not. If they were, thenI ad-
* mit the full operation of the provifo. But that is not fubmitted:
the bond itfelf is compleat evidence of a prior agreement to fell;
for in all bargains, it is ufual for the vendor to agree to fell,
before the price.is fpoken of. . This previous point being fettled,
the confideration and terms follow next, and is either fixed by
the ftipulation of the parties, of left to depend upon other modes
- of afcertainment. I admit, that the court cannut appoint refés
tees; but-if it be clear, that a fale was agreed uponand that
the award which was to fix the price, has been prevented by
necident or fraud, this court may compel a fpecific perfors
mance as to the fale, and dire& a jury to fettle the price:
In the cafe ofRofs and Anderfon in this court, a fimilar de-
cree was made transfering this power fromarbitrators to a jury:
\With greater reafon ought it to be done in this cafe, where the,
party himfelf prevented the award by appointing an arbitrator,

- who he knew could not, or ought not toaét, and knowing too,

that Mercer’s view in obtaining the bond was to_enable him

- to fell to another.

’

The PRESIDENT delivered the opitton of the coutt.

"T'he queftién is, whether a Court of Equity, upon the agrees

ment, and the fads ftated,” will compell Hanfborough to con- -
_vey his land, upon receiving the valae thereof, tobe afcertain-
ed either by the price which Smallwood gave Mercer; by ap-
pointing new valuers, or by a jury.«=Itis to be premifed, that
Smallwood, is in no better, or worfe fituation than Mercer,
fince he purchafed with notice of the written agreement, with-
out any further information, or promife from. Hanfborough;
who is not bound by any miftaken opinion formed of that agree-
ent, either by Smallweod, or by his coitnfel. He feems to
have ¢onfidered as fixed, fundry events, then contingent; name-
ly, that the arbitrators would decide the title, and, if in favor of-
Hanfborough, that they would afcertain the price to be paid
for the land, and that Mercer would,~in cafe that price was not
difcounted by his claim, pay the valug, or give bond with-fatis=
falory fecurity for the fame, If all thefe things had been done

Hanfborough would indeed have been compellible in equity to
- convey. But Smallwood never could conceive, that Hanfbo-
rough was to convey his land at all events, without even knows
-ing the price he was to reteive for it, or without having any
fatisfactory affurance, that he fhould ever get any thing. .Such 2

.conveyancs
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: ez'm.veyance 1 believe no Court of Equity ever compelled a defen._"

dant'to make. .

It was contended by Mr. Marfhall, that the fale was not re.
fered-to arbitration, but was made by the parties themfelves,
2id that the arbitrators were only to fettlethe value. It would
feem a ftrange fale, in which fuch neceffary inZredients, ‘as
price, and the vendor’s right to fell, were in fuipence. It
would be more properly defcribed, by calling it an inchoate cony

tra& for a fale,» provided the arbitrators determined in favor of -

the vendoi’s title, fixed the price,- and that thé other requifites
were complied with, none of which were done, and canfequen«
y the.contraét never was compleated. ; ) o

" In cafes of bonds to perform awards, there.are two remedies,
1ft, at law upon the bond,. in which, a plea that the arbitrafors
- madenoaward, would, if true, defeat the plaintiff's a&ion. 2dly,
If any aét be awarded to be done, for which 2 compleat remedy
cannot be had at Jaw, “fuch as to make a conveyance, abill in
equity for.a fpecific performance of the award is common: and

~ proper. But how the Court can decree the fpecific performance’

of the condition of a bond to perform an award, when in fa& no
award has been or can be made, . is not difcernible. -But
the bond is relied upon, as containing an -agreement to fell,
which agreement is foyght to be: fpecifically execiited.” That
agreement it hac been'thewn was.only a treaty, . never brought

[N

. to perfeltion, for want of the award. ‘And that this was the

) effe of the arbitraters refufing to aét, {eems to have been wel]
" underftdod, both by Mercer and Hanfborough. ‘The formey
"‘makes new propofitions which the other declines, and brings
his ejeCtment, and Mercer brings his a&ion of covenant, each
purfuing his original remedy, as if no agreement had ever fub.
- fifted.- It is true, if the agreement had been perfe&t, (fince

Smallwood purchafed under it, and both the defendants knew_

it,) and they had confented todiffolve it, it would have beena fraud
upon the plaintiff, againft which, a Court of Equity would have
yelieved,” -But ne fuch ingredient appears, -and every thing de«
pends upon thé original agreement. That agreement nevey
having been perfeted, there'is no foundation for the interpofis
tion of th¢ Court of Equity, and therefore we C

’ : ©* affirm the decrea,’

BUCKNER





