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DISTRICT OF VIRGINIA, To wir:

BE I'l' REMEMBERED, That on the fifth day of April, in the thirty-third year of
the Independence of the United States of America, WiLL1aM W.HENING and WILLIAM
Munrorp, of the said district, have deposited in this office the title of a book, the right
whereof they claim as authors, in the words following, to wit :

“ Reports of Cases argued and determined in the Supreme Court of Appeals of Virginia :
“ with Select Cases, relating chiefly to Points of Practice, decided by the Superior Court of
¢ Chancery for the Richmond District. The second edition, revised and corrected by the
¢ authors. Volume I. By William W. Hening and William Munford.”

IN CONFORMITY to the act of the Congress of the United States, entituled, * An act for
“ the encouragement of learning, by securing the copies of maps, charts, and books, to the
¢¢ authors and proprietors of such copies, during the times therein mentioned ; and also to
an act, entituled, *° An act, supplementary to an act, entituled, an act for the encouragement
¢ of learning, by securing the copies of maps, charts and books, to the authors and proprie-
# tors of such copies, during the times therein mentioned, and extending the benefits thereof
“ to the arts of designing, engraving and etching historical, and other prints.”

WILLIAM MARSHALL,
{L.8) Clerk of the Distriet of Virginia.
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Long against Colston.

ON an appeal from a decree of the High Court of Chan-
cery.

The case was this. Long had contracted to convey to
Colston, by special warranty, all his interest, derived from
his wife, in an estate in England. Both parties supposed
it wounld far exceed 6,000/ sterling. Colston was to take
the entire value of the estate in England, at one pound
currency for one pound sterling, and to pay Long in hand
$5,000, and convey to him western lands to the amount of
$15,000, at two dollars per acre ; and whatever the En-
glish estate, when finally ascertained, might exceed the
sum of $20,000, Culston was to pay Long at the above
rate. A suit having been for many years depending in
England, concerning this estate, Colston was to receive a
power of attorney from ZLong and wife, to attend to its
#conclusion. It was further contracted, that in the event
of a revolution in Englund, (which was then apprehended,)
by which an obstacle to the recovery of the estate might be
produced, no reimbursement was to be made by Long, nor
was Colston to be bound by his bond, which he had given
in pursuance of the contract, to sccure the payment of the
excess over the $20,000: but nothing was said about any
reimbursement by Long in case the estate fell short of that
sum. Long and wife conveyed their right to Colston, but
without any privy examination of the wife, as it was said ;
and Colston paid the $5,000: but understanding that the
English estate, (though not finally ascertained) did not
amount to more than 3 or 4,000 pounds, chiefly in three
per cent. stock, he refused to convey the lands to Leong,
unless he would give him security to refund, whatever that
cstate might fall short of the payments actually made.
Upon this refusal, Long brought an action of covenant on
the articles of agreement, in the District Court of [Finches-
ter ; and while the suit was depending, Colston filed a bill
in the High Court of Chancery to enjoin the proceedings
at law, and to transfer the case from the former Courtto the
latter ; which was directed accordingly by the Chancellor.

supposed to exceed the value of the consideration contracted to be
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& L. makes the deed ; it seeme that €. has not aright, on the ground of a supposed

deficiency in the value of the estate, to withhold performance on his part,

until Z. shall

give him an assurance to make good such deficiency; but is bound to immediate per-
formance ; and when the value of the estate is finally ascertained, may have such

vemedy for the deficiency as shall be equitable.
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The controversy principally turned on the following
points. 1. Whether alter a breach of the contract by one
party, as was alleged, and the other had e¢lected to pro-
ceed at law for damages, a Court of Equity could properly
interfere on the grounds stated in the bill. 2. Whether
under a fair exposition of the articies and a bond taken in
pursuance thereof, Long was entitled to the $20,000 at all
events, or only a rateable proportion according to the value
of the English estate,

The Chanceilor, bzing of opinion that 2 Court of Equity
had jurisdiction, and that Lsng was only entitled t2 be paid

pro rata, according to the value of the Lrglish estate, per-

petuated the injuncticn, * on the complainant’s conveying
“ to the Gefendant cuch of the lands described in the con-
¢ tract between them, as are equal in value to the differ-
“ ence between the sum of 35,000, (which the complainant
¢ had paid,) and the defendant’s proportion in his wife’s
¢ right of the Chichester estate in England.”’

Williams, for the appeilant. There arc two questions in
this cause. 1Ist. Whether the case was not completely
cognizable at law; and, if so, ought a Court of Equity to
have interfered? and 2dly, if it ought, whether the de-
cree is not erroneous.

*[t will certainly not be denied, that either party, on the
refusal of the other, might bring a biil for a specific per-
formance ; or, elect to proceed at law for damages. Buat
after onc party has resorted to his legal remedy, the other
cannot be permitted to go inte a Court of Equity.

If it should be said that Colston did not refuse, then he
must have succeeded at law, and this being a question
equally triable there, the injunction ought not to have been
awarded. But, if he did refuse, then Long had a legal
advantage given him by the conduct of Colston, and a
Court of Equity ought notto have taken it from him. Long
had executed his part of the contract : if Colston had offer-
ed to do the same, he must have prevailed.

But it may be said, a Jury might have assessed imaginary
damages ; and their verdict must have been {or money al-
though land was tohave been conveyed. To this it may be
answered, that the rules of property, rules of evidence, and
rules of interpretation of contracts, in both Courts, (except
in the case of adiscovery from the defendant,) are the
same.(a) If the Jury had adopted an improper rule of con-

struction, a Court of law was competent to correct it, by
setting aside the verdict,
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It may also be urged, that application was made to a xovlwsn,

Court of Equity to do that, which the parties had stipula-
ted for. Had Colston performed his part of- the contract
when he ought to have done so, Long would have been sa-
tisfied; but having refused, Long had his election, and
might with great reason, proceed at law for damages, be-
cause he had to pay money on another contract, instead of
lands, in consequence of the refusal of Colstzon.

But it will be argued that Colszon was willing to perform,
agreeably to Ais idea of the contract. If this had been a
fact, and his exposition a correct cne, then proof of such
offer, and of a refusal by Long, would have catitled Colston
to a verdict; for there would have been no breach. The
evidence, however, is, that Colston refused to perform,
unless Long would submit to new conditions not warranted
by the contract. »

Having considered the question of jurisdiction as the
case appeared on the words of the contract, the nextinqui-
ry would be whether there is any thing deliors the contract
to create an equity.

The bili being for a specific performance of the contract
and not to rescind it, Colston must be considered as apply-
ing to enforce it on his own part, Long having already done
all that he was bound to do on his part. The contract be-
ing *thus sanctioned, the only inquiry is, ought the Court
todecree it, or leave the party to his remedy atlaw?

It is said, indeed, that Long deceived Colston with re-
spect to the value of the English estate; but of this there is
no proof. They were both probably under an erroneous
impression as to its amount, and Colston had the best
means of information. If he was deceived, it was by his
partner Gen. Lee, who professed to have an accurate know-
ledge of the subject. Or, if the latter should be consider-
ed only the agent of Colston, still the effect would be the
same. Notice to an agent is sufficient, even to make a
party a purchaser with notice. Lee was apprised of the in-
tention of Long, to have the $20,000 in every event. It
appears then to have been a fair transaction on the part of
Long ; but if it had been fraudulent, it might have beena
ground for setting aside the contract, not for decreeing a
specific performance.

On the second question, he contended that the decree
was erroneous, even if the Court of Chancery could pro-
perly interfere,

1. From the fair exposition of the contract itself, Long
was to have the $20,000at all events. Thepreceding part
of the sentence, which prescribes that Long should not be

806.
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responsible in the event of a revolution in England, is com-
plete in itself. It then goes on to stipulate, that, asto the
sum paid, no reimbursement should take place. The bond
which was execated on the same day, in pursuance of the
agreement, proves the idcas of the parties to have been as
here stated. So does the deposition of Mr. Lewis, who
reduced the contract to writing. If it is objected, that his
is parol evidence ; it may be answered, that such evidence
is admissible to explain the intention of the parties to a
deed or agreement where it is ambiguous or doubtful. In
the case of Ross v. Norvell, («) parol evidence was admitted
to prove an apparently absolute bill of sale a mortgage ; and
it is there laid down that the admission of it must depend
upon circumstances.

2. The decree is also erroneous in compelling Long to
take lands to which Colszon had no title. ,

3. In not directing an account, and making a final end of
the cause.

4. In not decrecing the lands elected by Long to be ta-
ken agreeably to the contract.

Call, for the appellee, contended, 1. That Colston was not
bound to pay the sum of $20,000, atall events, but ¥only
a rateable proportion. Wherever there is a deficiency in
the article sold, unknown to the buyer at the time of the
contract, a Court of Equity will give relief, unless there
is an express stipulation to the contrary: for an implied
stipulation will not do.(6) He also cited the case of Bed-
ford v. Hickman, (MS Nov. 1804,) in which there was
no proof of fraud on the part of the vendor, but the Court
gave relief to the vendee on the general principle.  In Pen-
dleton v. Stuart (also MS April, 1804,) there was an ex-
press stipulation to take at more or less; but in the agree-
ment between Long and Colston there'isnot a syllable of this
nature. Colston knew nothing about the value of the estate.
The presumption is, therefore, against his having intend-
ed such an agreement. A bargain of chance is generally a
matter of speculation ; but, here, Culston could not calcu-
late on gain, but mightlose; since, if the value of the es-
tate exceeded $20,000, Long was to have the surplus.
The property had been in suit ever since the year 1742,
and might continue many years more. The small profit
arising from the difference of exchange was a mere mocke-
ry, and besides very uncertain, the rate of exchange being
subject to fluctuations. The terms of the written agree-
ment also confirm this construction. The clause concern-
ing political convulsions or revolutions proves plainly, that
Cslstzn was to bear a loss occasioned by such events only;
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according to the maxim that expressio unius est exclusio
alterius.  Mr. Williams, by a violent criticism, separates
the member of the sentence, by construing it so thatno re-
imbursement was to take place in any case; whereas its
evident meaning is that no reimbursement was to take place
in that one case. 'The articles and bond are to be taken
together, and as explanatory of each other ; the fair mean-
ing of both being that for the entire value of the Chichester
estate 1/ currency was to be paid for 1/ sterling.

2. Parol evidence cannot be admitted in this case to ex-
plain the writing. In Gatewood v. Burrus(a) the dis-
tinction is stated between latent and patent ambiguities.
A separate, independent, collateral fact may be proved by
parol evidence to explain a latent ambiguity, relative to
the person or thing, or a resulting trust.(b) In the case
of a resulting trust, it is admissible, in order to rebut the
implication which might otherwise take place, but not to
contradict adeed, orexplain ambiguous words.(¢) In this
case there was no latent ambiguity; and thercfore such
evidence was not admissible.

. #3, Butevenupon the depositions, Colston ought to pre-
vail. It appearsthat Long was guilty of concealing part
of the truth in the representations he made concerning the
value of the estate. The case of Shirley v. Stratton,(d)
shews that a concealment .of essential facts by ome party
from the other will vitiate the contract. If it be said that
Long gave Colston some information, why did he not give
him all he knew, by which the value might be reduced, as
well as that which tended to enhanceit? Ar. Williams says
that Gen. Lee was agent for Colston; and his knowledge
was that of Colston ; but not a tittle of testimoeny exists that
he had any knowledge of the valuc of the estate.

Mr. Call here took a view of the evidence ; from which
he argued, that Long did not dream there would be a de-
ficiency, and therefore made no stipulation about it ; that
both parties believed the estate would be worth more than
$20,000; which belief on the part of Colston, was pro-
duced by representations made by Long himself ; that the
difference of exchange was not given as a premium for
hazard, but a recompence for the expense and trouble
Colston was to be at in recovering the estate ; and that the
$20,000 were to be deducted, (on the final ascertainment
of the value of the estate,) at the above ratio from the cash
value ; from all which he inferred, that, upon the merits,
whether on the writings or the parol evidence, Colston had
paid Long as much, or more than he ought, and had done
all that could reasonably be required of him.
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4. But Long has not done all that he ought to have done,
He and his wite have not conveyed their interest.  If Mrs,
Long be dead, nobody buther heir can get the money from
England : and if she be living, her husband or Colston can-
not, without evidence of ner consent.(¢) Long is bound
to shew by some paper in the record that he has executed a
deed, and that the privy examination and rclinquishment of
Mrs. Long has been taken. The grantor is bound to pay
the expense of the deed.

Judge CarrincTown. Itis the custom of this country
for the grantee to pay that expense.

Call. The doctrine is expressly otherwise in Co. Litt.
The bond, [ admit, states that a deed had been executed :
but this is to be construed as exccuted by Long alone, since
there is no proof that his wife had done it; and her con-
veyance, except by privy examination, &c. 1s worth no-
thing.

#5, The decree of the Court of Chancery is right, so far
as it goes; for which the Chancellor himself has given
able and sufficient reasons. It is objectzd that an account
ought to have been directed : but the decree has provided
for this, by reserving a right to resort to the Court here-
after.

6. The Court of Chancery had jurisdiction ; because the
Court of law could not have given complete relief. If no
suit had been brought at common law, Colston might have
gone into equity to have the value of the Chichester estate
ascertained, and the writings delivered up, on his convey-
ing to Long land sufficient. Does it make any difference
that Long first went into a Court of common law? Ifit
does, the principle would apply to every case commenced
at law, and would abolish injunctions to stay proceedings
on judgments. Recourse was necessary to a Court of
Equity ; because there was reason to belicve that the Chi-
chester estate would be deficient, and the bill was filed up-
on the principle of guia timet. The deficiency was uncer-
tain, the suit in Lnglend being still undetermined. A
Court of common law, therefore, could not have restrained
the parties, until that was ascertained ; and, if a judgment
had been obtained, and Co/ston compelled to pay the money,
he would have had no security for 1ts being refunded.

It is objected, that a judgment should have been con-
fessed, or the couse decided, before the injunction was
granted.

I answer, that a confession of judgment would have de-
feated Colston’s object. It would have been confessing
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that which he had denied, and which was uncertain. In-
Junctions before judgment are very numerous. The cases,
of an heir obtairing an injunction, during the pendency of
a suit against him on his ancestor’s bond, and of an in-
Jjunction awarded pending an c¢jectment, often occur.(«)
The requiring a confession of judgment is discretionary
with the Court, which may lay the party under proper re-
strictions.

Mr. Williams contends, that where relicf can be had at
law, none can be had in equity. In 3 Fes. jun. 692.(4) the
contrary is held, on the ground that the nature of the re-
lief is different in the different Courts. In equity, specific
performance may be decreed ; the conduct of the parties,
and all equitable circumstances may be considereds  From
4 Ves. jun. 686—689.(c) and 4 Bro. Ch. Guses,(d) it ap-
pears that where a party has let the time clapse, he has no
right to insist on a literal *compliance with the contract.
Here, Long ought to have had the privy examination com-
pleted by a certain time; and there is no proof that he
has done it at all. He has thereby lost the benefit of the
contract.

The decree, however, is incomplete in one respect. As
Long has received more money and land than the Engilish
estate is worth, the Chancellor ought to have directed
him to hold the land, subject to any future decree.—With
an amendment to that effect, this Court ought to affirm it,

Wickham, on the same side. If Colston was, at all
events, to pay 20,000 dollars, the contract was in the na-
ture of a policy of insurance, and ought to be governed by
all the rules which are applicable to such instruments. If
Colston was an insurer, he could not be liable for any risk
-against which he did not insure. Now it appears that the
only risk contemplated was that arising from revolutions
and political convulsions, not from any prospect of a de-
ficiency in the value of the estate ; for no doubt was en-
tertained by either party of its being worth more than
20,000 dollars. No insurance, therefore, could have been
intended on that subject. Is it probable that Colston, a
stranger, would have insured that the fortune of Long’s
wife, which layin England, and of which he knew nothing,
except by information from Long himself, really amounted
to 20,000 dollars ¢ For such a contract there was no quid
proquo. In policies of insurance there must be a true
representation, and either fraud or mistake will vitiate the
contract ; one of which took place in this case ; for Pol-
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lard’s deposition proves that Long did not make a full re-
presentation, but concealed several important circumstan-
ces. If a warranty had been intended, Long would have
insisted on the largest sum, and Colston, the insurer, on
the smallest.  But the fact here was exactly the reverse.
As Colston wanted money in England, and to dispose of
as large a quantity of his Kentucky lands as possible, and
Long wanted money here, Colston increased the sum as
much as he could ; and this aceounts for the sum of 20,000
dollars being fixed upon. It is unimportant whether the
parol testimony was admissible or not; because, either
with or without it, the construction of the contract would
be the same.

As to the question of jurisdiction ; a bill for specific

performance lies for either party, and ought to be favour-
ed ; for more complete justice can thereby be obtained
thanatlaw ; since the damages given by a Jury may be too
much or too little ; and in no case do they give the thing
contracted *{or, but money in s room. One party can-
pot, by bringing an action at law, deprive the other of his
suit in equity for a specific performance. It is objected
that Colston violated the covenamt himself, But, if the
condition of a bond given for the purchase of land is vio-
lated, will that prevent the obligor from going into equity
to obtain a title ?

Judge Lyons. Would not the Chancellor compel him
to give a judgment, before he would grant an injunction ?

Wickham. This is the rule in actions for sums certain,
but not in those for damages only. In the case of AMorris
v. Braxton, the vendor, although not able to convey at
thetime stipulated, yet obtained a decree when able after-
wards to convey. So, in the case of Pollard v. Rogers,
where only able to convey a part.

In those cases, although the vendors filed their bills for
specific performance, they might have been sued at law,
and damages recovered against them for their breach of
contract.

But in this case Colston was not, in faet, guilty of a
breach ; for he was willing to convey as much land as he
was responsible for pro rata, though he refused to convey
any more ; but Long demanded the whole, notwithstand-
ing he had violated the contract on his part.

But, itissaid, that Colston had not lands to convey ; as
the Indian title was not extinguished to some that he
daimed. This objection has no weight ; because, if Cok
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.&ton is not able to convey, a compensation in damages may xovemser,
yet be given, (so far as he may fail,) by directing a Jury 18u6.
to be impannelled for that purpose.

Let it even be admitted that a judgment ought to have  Lovg
been confessed in the first instance : yet the decree, being  coirton.
right on the merits, ought to be affirmed. The example I
of abill of injunction, where security ought to have been
given, and was omitted, is parallel to this. In such a
case, if the complainant has equity on his side, on the
Ainal hearing, the injunction may be made perpetual ; and
the omission of taking security, bcing merely matter of
ffm, ought not to vidate the decree.

Randolph, in reply, went into an examization of the
evidence, to prove that Long was no speculator ; that the
first overtures came from Co/ston, who, leagued with Ge-
neral Lee, used every artilice to prevent Long from selling
his share of the Chichester cstate to any other person ;—
that a clause in the agreement shewed that the estate was
*known to have been sold and vested in the funds;—that % 119
all Long’s right was transferred by special warranty ;—that
Colston knew the situation of the estate, and, if he meant
a rateable deduction to be made, ought to have inserted
a clause to that effect in the agreement ; and that the design
of both parties extended only to the case of an excess of
the estate over 20,000 dollars; not to that of a deduction,
if itshould be under that sum. The event of a revolution
in England oughtnot be construed as the only contingency
intended to be guarded against for the benefit of Long;
for other contingencies, although not expressed in the
agreement, were equally understood.
1 Pothier on Obligations, citing the Digest, sect. 81,
says, that those things which, for the purpose of removing (4) 1 2.
doubts, are inserted in contracts, shall not affect the rights C&. Cases,
of the parties in other respects. The case of Aostimer v. 11‘?8'8
Gapper(a) shews that, where a fact is doubtful, or equally g’ )Vc:?‘:]l.s'
unknown to both parties, the contract will be enforced.(b) 849. Gibbons
The cause might rest here upon the contract itself : but V- Count.

it was farther strengthened by the parol testimony, which, SC’ZNS‘[’“ M
he contended, was admissible to explain it.(c) Wash. 14. 1

In answer to the general doctrines, relative to a defi- Bro. Ch. Cas.
ciency in property sold, quoted from 2 Pow. Con. 196, 197. 85-13]'4“]5”"*
1 Call, 316. ¥olliffe v. Hite, and Bedford v. Hickman, he ‘;,'“_":5";"‘3“1_
referred to 5 Burr. 2831.(d) and 3 Bro. 451.(¢) to shew, fer v Paine.
that where a consideration has been paid, ndé deduction is {d) Bect, ex
to be allowed for a deficiency, Without proof of fraud.  dem. Fiy, v.

. .o, . Philsps.

On the question of jurisdiction, he laid down the doc~ () “guy v,

trine in the abstract, that, where a party has been brought Zarlew..
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not compel the adverse party to accept a specific per-
formance, unless cquitable circumstances should exist to
authorise him to do so; and observed, that none such ex- -
isted hcre ; that the remedy was complete at law, and
Chancery ought not to have taken jurisdiction.

The decree was also defective in compelling Long to
take lands, which now had fallen immenscly in value, and
the titles to some of which were defective ; or, indeed,
any lands without a provision for insuring the titles ; and,
in not directing Colston to give security for any future sum
of money for which he might be responsible.

Curia advisare vult.

Friduy, November 7. The Judges delivered their opi-

nions.

*Judge Tucker. Beforel enter upon the points which
I purpose to consider in this case, I shall premise, that
both from the bill and the evidence, I am fully satisfied
that Lee and Colston were originally partners in this bar-
gain, probably from its first inception, previous to Long’s
visit to Colston’s house ; and that Lee was from that period
the agent of both, and that whatever Lee did in the busi-
ness was binding upon Colston, being matured and con-
cluded in his presence. That Lec was, probably, as well
informed as Long, of the situation of the property in
England, before the parties met at dlexandria ; and that
although there is a charge of misrepresentation made
against Long in the bill, there is no proof of any repre-
sentation whatever from him to Colston, in the character
of apurchaser, or one treating for a purchase. That as
Colston seems to have studiously concealed his participa-
tion with Lee, in the contract then in agitation between Lee
and Long, and denied any intention to treat with Long for
the purchase, the conversation between him and Long is
not to be regarded as between persons treating about a
bargain, but merely as between indifferent persons.

The original contract, after reciting the nature of Mrs,
Long’s title, and that the proceeds of her estate were in-
vested in the English funds, (not particularizing which of
them,) contains a covenant on the part of Long and wife,
in consideration of the covenants therein after contained
on the part of Colston, to assign and convey to him all the
right, title and interest of Long and his wife therein, with
a covenant for further assurance, &c. In consideration of
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which, Colston agrees to pay Long 20,000 dollars down, wovemsrs,

upon the exccution of the contract, viz. 5,000 dollars in
cash, the “ residue in lands sitate in the State of Kentucky
¢ and the territory N. W. of the river Qhio, to be selected
¢ from a schedule of locations and surveys thereto annex-
“ ed, and part of the covenunt, by Long, for which Colston
¢ is to be allowed two dollars per acre, and of which he is
to make every necessary conveyance in fee-simple,
against the claims of himself and his heirs, and inasmuch
as some ¢f them are only entered, Colston to bear the
burthen and expensc of their being surveved.  And fur-
ther, as the value of the said estate (in England) is not
ascertained, and the parties mutualiy suppose that its
value, when ascertained, will fur exceed 20,000 dollars,
Colston covenants to execute a bond to Long, to pay him
¢ whatever may be the excess beyond the 20,000 dollars, at
¢ the rate of one pound currency for a pound sterling, after
deducting *by the same ratio the 20,000 dollars afore-
said,” Then follow some other covenants not material
to consider; then a covenant that Long and wife shall
execute a ootemporary power of attorney to Colston, em-
powering him to receive the value of the estate, &c. but
the appointment of agents in Lngland shall be made by
both parties—and then this clause—~* And further, the
¢ said Colston is to proceed with every possible dispatch to
$¢ ascertain and secure the value of the cstates thereby co-
¢ yenanted to be transferred, and to bear all expense at-
¢ tendant thereon.  And further to aveid every opening for
“ after construction, and render the meaning of the pare
¥ ties as explicit as possible, it is understood that Long and
¢ wife are only to convey their title and interest to the said
¢ estates,” and that of their joint and several heirs.  Ang
$¢ that if any change or convulsion in the government of
¢ Great Britain, should occur, as an obstacle 1o the recovery
“ of the said estales or the proceeds thereof vested in the
¢ funds, they are not to be contemplated as responsiblg
¢ therefor, and as to the sum paid, no reimbursement shall
“ take place, and that if any such event should happen, the
¢ said Colston, on the other hand, is not to be bound by
¢ his bond.”

On the same day Colston with Lee his security execu-
ted a bond to Long in the penalty of 100,000 dollars, in the
condition of which, after reciting the former part of the
agreement, as far as the stipulation to pay a pound currency,
for a pound sterling of whatever should be received in En-
gland by Colston, the words of the bond proceed thus,
¥ whereby it was meant that for the ENTIRE value of the
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“ said estates or stock in the funds in sterling money of the-
¢ kingdom of G. Britain, the said Colston was only to give
“the said Long, only one pound Virginia currency, for
“ one pound sterling, &c.

Where there is a written agreement, the whole sense
of the parties is presumed to have been comprised there-
in, and it would be dangerous to make any addition in
cases where there does not appear any fraudin leaving out
any thing. This is a general rule. (5 Co.68. 1 Lonb.
200.) But the parties to this instrument have taken un-
common pains to manifest their full sense of the bargain,
as expressed in the original articles of agreement, by that
clause which professes to avoid every opening for after
construction, and render their meaning as explicit as possible.
If then the agreement thus concluded and explained, can
*admit of a satisfactory explanation, we are bound to give
itthat, and that onfy which the words will bear.

I shall premise, that the consideration and inducement
to the agreement on the part of Long and wife, is not the
payment of the sum of 20,000 dollars, in the manner pro-
posed, as a sum or price in gross, but that he undertakes
in consideration of the covenants therein after contained on
the part of Colston ; by which it appears clearly to my ap-
prehension that the 20,000 dollars was considered by both
parties as a partial payment only, for an estate, the value
and amount of which depended upon future information and
computation : for neither party professes to know the real
value or amount of the estate, though both parties acknow-
ledge their belief, that it will far exceed the value of the
20,000 dollars. Let us suppose a merchant anxXious to pur-
chase a large crop of wheat just cut, but not yet threshed
out, was to agree with the owner of the wheat for the pur-
chase of his whole crop, which both parties supposed would
far exceed a thousand bushels, and te pay hin down 1,000
dollars, on executing his contract, and at the same time to
give his bond to the owner to pay him whatever might be
the excess beyond 1,000 bushels, at the rate of one dollar
per bushel, after deducting the 1,000 dallars paid by the
same ratio. Could any one hesitate to pronounce that this
was a bargain for the crop, at the rate of one dollar per
bushel, and an advance made in part payment at the rate
of one dollar per bushel, and to pay for any excess at the
same rate ! Then would not equity say, in case the crop
should fall short of 1,000 bushels, the owner must refund
to the purchaser as many dollars, as the wheat falls short
of the sum advanced? To my apprehension such a con-
struction is irresistible. For as the bargain was not te
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pay a sum in gross, for the wheat in gross, let it hold out xovexses,

more or less than 1,000 bushels, but to pay according to
the number of bushels, whatever number there might be
above 1,000, so the principle of mutual and reciprocal be-
nefit and loss, which enters into all contracts, in which
there is any hazard which neither party has expressly taken
upon himself to bear, requires there should be an abate-
ment in case of a deficiency below the value of the sum ad-
vanced.

But it has been contended by the appellant’s counsel,
that the explanatory clause, at the end of the agreement,
shews it was the intention of the parties that there should
be no reimbursement of the 20,000 dollars, in any event.
Let us then suppose that our wheat merchant and the own-
er *had added a similar explanatory clause in these words
— It is understood, that if by any accident the wheat
“should take fire, and be burnt up before it is delivered,
¢ the scller is not to be contemplated as responsible there-
“for, and, as to the sum paid, no reimbursement shall
¢ take place, and if any such event should happen, the
* buyer, on the other hand, is not to be bound by his bond.”
Could this stipulation be understood as having any relation
but to the destruction of the wheat by fire? Or could it
in any manner be construed to relate to the just quantity
which the whole crop should amount to? I conceive not.

The agreement then is to my mind clear, and explicit
enough to shew that the 20,000 dollars, to be advanced,
was not a price in gross, but an advance made upon the.
mutual idea of both parties, that the value of the estate:
would far exceed it, subject to a final adjustment, when
the value of the estate should be finally known, at the rate
of pound for pound ; at which rate, in case of a deficiency,

- the seller was to refund, as well as to receive in case of
excess—there being nothing in the agreement that shews
me Colston took the risk of the amount upon himself en-
tirely.

- But it will be said that a Court of Equity will admit of
evidence dehors the deed, in case of fraud, concealment,
or misrepresentation, between the parties, or mistake or
misapprehension by the drawer of the deed. (1 Foné. 117
and 200. and the references.) The doctrine is not denied,
but its application to the present case may, I apprehend,
be fairly doubted. Let it, however, be granted that it
ought to be admitted in this case.

It is a maxim, that contemporanea expositio est optima:

and any collateral fact done by the parties at the time,
which serves to illustrate their meaning and intention is,
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in my opinion, entitled to the highest respect, where evi-
dence dehors the deed is admitted to explain the intention
of the parties to the contract. Such was the bond exccuted
by Colston and accepted by Long, on the same day, and
probably at the same moment, as the original agreement ;
whereby itis expressly declared that * the meaning of the
“ parties, in the original contract, was that for the entire
‘“ value of the estate or stock, Colston was enly to give
* Long only one pound currency for one pound sterling.”
The repetition of the word only in the same sentence, and
even in the same line, however unnccessary and ungram-
maticaly affords some evidence of the solicitude of the par-
ties that the contracts hould be distinctly understood. *And
this explanation corresponds with and confirms my inter-
pretation of the original agreement.

The evidence of Mr. Lewis, the counsel who drew the
papers, isrelied onto prove that the intention of the par-
ties was, that no reimbursement of the 20,000 dollars ad-
vanced, was to take place in any event, of what nature
soever ; which words do not occur eitherin the agreement,
or the bond, both which were, I presume, prepared by
Mv. Lewis. To come at a fact like this, (Ishall sayin the
words of lord Hurdwicke in a similar case,) 1t is cer-
tain there ought to be the sirongest proof possible.(a)
I was directed, says Mr. Lewis, to covenant between
the partics that Colston was to give Long 20,600 dol-
lars in prompt, to be discharged by 5,000 dollars in cash,
and 15,000 dollars in military lands : Colszon to be allowed
two dollars per acre ; 2d. If there should be any surplus va-
lue of the cstate beyond the 20,000 dollurs, Mr. Colston
was to have it, every pound sterling value for a pound cur-
tency ; the terms of the bargain against Long were contem-
plated to indemnify the purchaser aguinst the expense in
clearing out the title from the fending law suit, &ec. 3d.
Upon the final ascertainment of the valucof the estate, the
20,000 dollars were to be deducted at the same ratio from
the cash value; and, 4th. The parties were only to make
special warrantics of the property sold and that reccived in
pavment. Such, we are told, were the contents of the
notes furnished him to draw the contract by, whiich it has
happened unfortunately, were not rctained by him. If
they had been retained, they, and they only must have
been resorted to, toshew there was a mistake in the agree-
ment, as not conforming to them. In the case of Baker v.
Luine,(h) the articles of agreement ina case not very un-
like this were rectified by the minutes. But here the mi-
nutes, as detailed by Mr. Lewis, correspond with the-
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agreement, Mr. Lewis no where says he made any mis- wovesmser,

take in drawing the agreement, but enters intoa long detail
of his advice to Long, and the reasons upon which it was
founded. He mentions, indeed, a question propounded by
Gen Lee to Long, as they were coming out of Mr. Edmund
Lee's office, viz. *“ Mr Long, provided we do not receive
“ the 20,000 dollars, do you mean to reimburse them ”
With the answer-—* J make no such bargain.” But these
were answers to leading questions propounded by Long,
and have therefore less weight with me than il Lewis had
mentioned them himself; and, even then, I should have
thought they might be applied to the event of a convulsion
*or revolution in England, so as to agree with the bargain;
but not by so loose a question and answer to contradict it.
Lewis, by his own account, felt great solicitude for Long’s
interest, and was employed part of two days in drawing the
papers ; duplicates of which were made out by him, and
executed by the partiess It would be wonderful, under
such circumstances, if he omitted any thing through mis-
take. This is notlike the case of Flemming and Willis ; it
approaches nearer to the case of Lady Shelburne and Lird
Inchiquin,(a) where parol evidence to prove a variance be-
tween articles and instructions was indeed admitted, but
considered as having no operation on the case. There
being no other evidence on this point, I conceive the
. meaning and intention of the parties is too fully expressed
in the agreement itself to admit of doubt.

Much stress was laid, in the argument, on the inequal-
ity of the contract, in favour of Colston. But inequality
between the sum paid and received, doesnot of itself make
the consideration inadequate: If it did, there would be
an inadequate consideration paid or received, on every
foreign bill of exchange drawn above or below par. Inthis
case Colston was to pay currency, pound for pound, for
sterling. But when was he to receive the compensation
for 20,000 dollars, which he was to advance? Not till
after the death of Burgess Ball, who was tenant by curtesy
of the English estate ; nor until an adjustment of a law
suit, already depending more than fifty years—nor until
other lefacies were paid and discharged, and the balance
could be ascertained. The first of these events, only, has
as yet happened ; and that happened three years after the
contract, and might not have happened in thirty. There
is nothing then in favour of Long upon this point. Whe-
ther either of the parties knew of these legacies, until the
meeting with Shermer in Fanuary, 1798, more than six
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months after the bargain was concluded, does not, I think,
very clearly appear. Be that as it may, from that period
Colston had reason to doubt whether the money paid, and
the lands he was to give to the amount of 15,000 dol-
lars more, would not overgo the amount of the English
estate, which he was likely to receive in virtue of his bar-
gain. And, for any thing that appears in this record, that
doubt has daily acquired strength, from the information
of the agents of both parties, and still remains undeter-
mined.—Upon these grounds, I am of opinion that Colszon
was well entitled to the aid of a Court of Equity; and
that, *under the circumstances of the case, the relief
sought, and that which has been obtained, so far as it goes,
were both proper ; since thereby the contract may be ful-
filled on both sides, according to their original agreement,
and justice done by a fair adjustment of accounts in a Court
of Equity ; which probably could not have been effected in
any other mode. That a bill for specific performance, lies
as well on the part of the seller as the purchaser, is evi-
dent from the case of Langford v. Pitt(a) and Stourton v.
Meers, there cited by the Master of the Rolls. I am the
more confident in this, because Long was apprised, as ap-
pears by the agreement, that some of thelands he was to
receive had only been entered, and Colston must have time
to survey them and obtain patents. The conveyances in
fee-simple were demanded by Peacock as attorney for Long,
as furnishing 2 ground for an action at law for breach of
covenant, in September, 1798 ; about fourteen months after
the bargain, and probably much sooner than patents could
be obtained in the ordinary course of proceeding, what-
ever diligence Colston or his agents may have used for that
purpose. Whether this was too rigorous a procedure on
the part of Long, or not, it is unnecessary to say ; but I
think the injunction, upon the terms offered, was rightly
awarded. Colston had performed a part of his contract to
a very valuable amount, by the advance of 5,000 dollars.
The agreement, as before observed, shews he could not
possibly execute a conveyance in fee-simple for al/ the
lands, part of them being only entered. It is a principle
in equity, that where a party is, by accident, or other
circumstances beyond his own controul, prevented from
executing the whole of his contract in specie, he shall be
permitted to perform it as far as he can. Pollard v.
Rogers, in this Court, was cited by Mr. Wickham to this
effect.  And, even if he can now make a title to the lands,
it seems reasonable he should be permitted soto do; as in
Langford v. Piit, and Stourton v. Meers, above referred
te. Colston, as I understand his offer in his bill, has ac-
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tually executed a conveyance for so much of the lands, xovausan,
which- Long was to have of him, as is equal to the balance 1806

of the 20,000 dollars ; which convevance still remains in @™t
Jull force. If there were any ‘of the lands selected by LO"E
Long not compnsed in that conveyance, perhaps the Court
ought to permit him to ascertain his damages at law for
the amount of the lands so omitted. But still, I appre-
hend, no execution for the same ought to be permitted,
but the verdict be certified *into the Chancery, there to * 127
wait the final issue of the cause, upon a settlement of the

accounts between the parties—with this difference, (if,

upon examination, it should appear necessary,) I am of

opinion that the decree be afirmed.

Colston

Judge Roawe. Thisis a bill of injunction exhibited
by the appellee, praying to arrest the proceedings in an
action of covenant brought against him by the appellant,
in the District Court of Winchester. While that action
was yet pending and undetermined, the Chancellor award-
ed the injunction, and, without requiring the appellee to
confess a judgment atlaw, transferred to his tribunal the
entire cognisance of the cause, which involved the con-
struction of a contract. By that contract, the appellant
had bound himself to convey to the appellee, hisand his
wife’s title to an estate in England, called the Chichester
estate ; whereupon the appellee was to pay him down five
thousand dollars in cash, and fifteen thousand dollars in
military lands, at two dollars per acre, and to pay him
one pound currency for every pound sterling which the
said estate (which was in the Eng/ish funds) should, when
finally settled, be found to amount to, over and above the
said sum of twenty thousand dollars. So far the parties
are agreed in their construction of the contract : ‘but the
appellee contends that, in the event which is now suggest-
ed to have taken place, of the estate’s falling short of that
sum, a proportional reimbursement should be made out of
the said sum of twenty thousand dollars ; whereas the ap-
pellant contends, that in no event was he liable to submit
to such an abatement.

This ,is the grand question between the parties. The
covenant, on the part of the appellant, is, that he would
convey the right to the English estate ; (which, in the de-
claration in the action at law, is alleged to have beendone,
and which he might, in that action, have duly shewn to
have been done, had not the progress thereof been arrest-
ed ;) and the covenant, on the part of the appellee, the
breach whereof isnow complained of, is, that he has fajled
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to transfer the military lands, which, by the contract, were
to have been iminediately and promptly conveyed. Not-
withstanding the existence of this action upon this cove-
nant, anotlicr action would lie on’ the same contract in be-
half of the appellunt, in the event of an excess beyorid the
twenty thousand dollars, and a non-compliance on the part
of the appclice, with his stipulations in relation thereto ;
and an action would also have lain in favour of the appel-
lee, *(if his construction of the contract be correct,) in
the event of the value of the estate falling short of the
before-mentioned sum. At the same time it is feadily
admitted, that in this very action for damages for not fur-
nishing the stipulated deposit, it was competent to the ap-
pellee to exhibit to the Court and Jury and contend for his
construction of the contract, in this particular, and to shew
the existence of an actual deficiency in the estate, by way
of mitigation of damages.

But the appeliee, neither choosing to do this by way of
defence in the aforesuid action, nor to rely on it in any fu-
ture action to be brought by him against the appellant,
grounded on the event which is now suggested to have
taken place, has evoked the subject from the Court of Law
to the Court of Equity, and prays the latter tribunal to
construe and decide upon the contract.

A wravslation of this kind can only be justified in the
case before us, by particular grounds of equity existing on
the part of the appellee, or by reason of the verity of that
general and broad proposition, whichis stated in the com-
mencement of the decree in question.

In examining into the particular grounds in the case
before us, it cannot be pretended that the appellee was
under any necessity of coming into a Court of Equity for
relief against any forfeiture incurred by him in relation to
the military lands contracted to be conveyed, or the like;
1st. Because he expressly states in his bill, * that when
¢* the appellant applied to him for a conveyance of the said
““ land according to contract, he oflered to do so, provided
¢ the appellant would agree to rcconvey, or be otherwise
“ responsible, in case of a deficicncy of his claim on the
¢ Chichester estate ;” thereby admitting his ability to con-
vey, and requiring, as a condition thereof, a new or
explanatory stipulation on the part of the appellant; 2d.
Because the military lands aforesaid, being holden by the
appellunt by entries and surveys only, in most instances,
if not all, and this known to the appellant at the time of
the contract, he could never have expected from the ap-
pellee more than an immediate transfer of his rights there-
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to, or,, at most, regular deeds for them hereafter, when
the titles should be completed ; and, therefore, such a
transfer would have been a compliance on the part of the
appellee with his stipulation, and received as such in the
trial at law ; and, 3d. Because, if there were any of those
lands selected by the appellant, to which the appellee has
not, and perhaps never can obtain a title, (as is alleged by
*him to be the case in relation to two entries in the name
of Samuel Carey ; see his letter to the appellant, of March
. 18,1799,) this circumstance, so far from affording him a

ground to come into a Court of Equity for a specific per-
formance, would, perhaps, have been a reason for con-
Jining his adversary to his action at law for damages: for
itis said in Cuddee v. Rutter,(a) * that the Court, in case
‘“ of a contract for the sale of land, which the party has
“““ not at the time of the contract, will not decree a spe-
“ cific performance of the agreement as to the land, but
. “leave the buyer to recover his damages at law for non-
¢ performance of the agreement.”

With as little reason can it be said that the appellee
might go into the Court of Equity on the ground on which
bills of quia timet are usually granted. .

By his contract, he was bound to convey the military
lands immediately, unclogged with any condition whatso-
ever ; and the appellee trusted to the appellant’s personal
responsibility to make good the deficiency ; (if that event
was contemplated and provided for in the contract;) but
the ground he now takes in his bill gocs to clog the trans-
fer of the lands themselves with a new condition of reim-
bursement. This ground of complaint is moreover untena-
ble, because it is as reasonable that the appellee should
rely on the personal responsibility of the appellant in case
of deficiency, as that, in case of excess, the appellant should
rely on that of the appellee ; who had, from the moment
of the signature of the contract, the estate of the appellant
in his hands. It appears from the contract that both par-

ties were safe and responsible men, and whatever the true’

construction of the contract may be as to the appellant’s
liability to make reimbursement in case of deficiency, there
is no pretence to say that such liability was attached to the
land by way of /ien. These remarks are made in objection
to the appellee’s coming into a Court of Equity on this
ground : at the same time it is readily admitted that if the
cause were properly before the Court of Equity, and ripe
for a final decision, by reason of the English estate being
fully and finally settled and ascertained, it might be proper
for equity, which delights to do complete justice, to settle
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of the military lands themselves, which are contracted to
be conveyed.

I come now to consider the general and broad proposition
contained in the commencement of the Chancellor’s de-
cree. I will premise that I highly approve of the jurisdic-
tion of Courts of Equity on the point in question, as settled
*by successive and well-weighed decisions ; so far as it/is
auxiliary to the jurisdiction of Courts of Law ; and so far ag
it goes to give to parties, who wish it, the specific execu-
tion of their agreements. But this jurisdiction must have
limits : it ought not to ingulph and destroy the salutary ju-
risdiction of the common law. I wish not to see this small
and precious germ which, within times not far remote, took
root, and was with difficulty nourished as a wholesome and
goodly plant, yielding its friendly aid to the soil on which
it grew ; now outstrip its proper size, outrage its own na-
ture, and like the far-famed Upas tree, by its deleterious
efluvia administer death and desolation to all around it. I
wish not to vield up every thing to that encroaching juris-
diction, which knows not the inestimable trial by jury, and
is blind to the incalculable superiority of vive voce testimo-
ny. If there is any advantage arising from the union in
this Court, of the common law and chancery jurisdictions,
it is not the least that such union affords a check against
the proneness of all men in all situations to advance and
extend the sphere of their own authority. Under this or-

. ganization, this Court, taking side with neither of the rival

jurisdictions is free to restrain them both within their pro-
per limits.

The broad proposition now in question is this, that in
ease of a specific agreement, although the party gricved
may have elected to proceed at law for damages arising
from a breach thereof, yet, as he might have resorted to
equity for a specific performance, and as in equity reme-
dies ought to be reciprocal, the aggrieving party may com-
pel his adversary to abandon his common law remedy and
hold him down to a remedy for specific performance.

Whether this proposition, if true in the extent here con-
tended for, does not go to the utter annihilation of the com-
mon law jurisdiction in such cases, and make a most im-
portant innovation in our system of jurisprudence, I will
briefly inquire ?

In the excellent treatise of equity, upon which Fon-
blanque has annotated, we are told, vol. 1. p. 27. that for-
merly the law of England was very defective in not provi-
ding for a specific performance of agreements -— but it
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“ proving a great hardship in particular cases to be left
“ only to the uncertain reparation by damages, which the
¢ personal estate perhaps may not be able to sausfy, Courts
¢ of E.quity therefore, where there was a sufficient conside-
 ration, did, in aid of the common law, compel a specific
¢ performance.” Nothing is more clear than that this pro-
vision was introduced in_favour of the person aggrieved by
the breach of the *agreement ; as is manifest from what is
said about the failure of the personal estate, &c. ; nor than
that this provision was (as 1t is expressed) in aid and not
in exclusion of the jurisdiction of the common law :—Yet
we are told, ib. p. 31. that * the common lawyers continu-
“ ally poured out their complaints against this encroach-
““ ment, as “they imagined it, on the ancient municipal
“ laws.” Loud indeed would their complaints have been,
if, instead of the just and reasonable pretension then ad-
vanced and now sanctioned by the concurrence of ages,
this gigantic innovation had then been meditated.

I take it therefore to be a well established principle, that
after a breach, a plaintiff may elect to proceed atlaw for re-
paration in damages, and that he cannot thereafier be com-
pelled to go for the thing in specie unless he wants it,(a) or
unless some particular grounds of equity exist, on behalf
of the party breaking the contract, excusing and relieving
against such breach, and shewing that, according to the
principles of equity, the contract ought, nevertheless, to be
performed in specie.

It was argued, but ought not seriously to have been al-
leged, by the appellee’s counsel, that the sustaining the ac-
tion at law injuriously converted the appellant’s claim from
land into money. The answer is, 1st. That this objection ig
us broad and untenable as the general propositions just ex-
amined ; and, 2dly. That itresults from the principles of law
and the contract of the parties, that, in case of breach there-
of, the appellee has promised to pay to the appellant as
much 7money as should be assessed by a Jury, for reparation
of the injury : his original contract, followed up by a breach
thereof, completely estops him from making the objection.
It may truly be said that, in contracts for so fluctuating a
species of property (in point of value) as those military
lands were, time and punctuality are all important to the
buyer; and that the default of the seller in not making a
due transfer at the time, when the agreed price might have
been procured therefor in the market, shall not prejudice
the buyer in the event, which is alleged to have taken place,
of an enormous depreciation in the value of military lands.
If a loss is thereby sustained by the appellee in the present
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instance, it is a loss without an injury, and arose from his
own act in not performing his agreement by transferring
the lands, but, instead thereof, keeping them in his own
hands and at his own risk.

As to the objection, going to the uncertainty of a repara-
tion ¥in damages, itapplies equally, at least, inall other cases
but does not overrule the general doctrine of the law giving
the action. In the case before us, that objection has little
weight, for the parties have agreed on the price of the lands
in question : and, indeed, in all cases, capricious or inju-
rious assessments of damages by Juriesare controulable by
the superintending power of the Courts. The objection
therefore ought to be wholly disregarded in the case be-
fore us.

Such are the grounds of my opinion in the present case.

Not believing that the appellee was competent to come
into a Court of Equity, when he exhibited his bill for an in-
Junction, or that such Court ought to have taken cogni-
zance of his case, (the Court of Law being the proper tribu-
nal to construe the contract, and determine the action pend-
ing before it,) I have deemed it premature and unnecessary
to enter at all into the merits of the contested question
arising out of the contract. Ihave only incidentally examin-
ed that contract, in connexion with other circumstances,
to enable me to determine whether the appellee ought to
have obtained foot-hold, and received countenance in the
Court of Equity. On a full consideration of the case, I

" think that he ought not ; but that his application for an in-

(@) 3 Tuck.
R, 485,

junction should have been rejected, and his bill dismissed ;
which (reversingall the subsequent proceedings in Chan-
cery) ought now to be the judgment of this Court.

Judge CarrinGTon., I am of opinion that the injunc-
tion obtained by Colston was premature, the value of the
English estate being not yet finally ascertained. It ought
therefore to be dissolved, but without prejudice to any suit
which he may hereafter bring to be compensated for the de-
ficiency, when the amount thereof shall have been ascer-
tained.

Judge Lyons. Neither a Court of Equity nor of Law
tan vary men’s wills or agreements.(¢) Courts should
endeavour to understand them truly, but not to extend or
abridge them. They may construe equitzbly when words
admit of doubt, but cannot controul a lawful stipulation or
contract, nor relieve against stated damages.



In the 31st Year of the Commonwealth.

132

What was the contract in this case ? That Colston xovemser,

should pay Long twenty thousand dollars upon the execu-
tion of a conveyance for transferring to the former all the
right of the latter and of his wife, to what was called the
Chichester estate, in Englund ; that he should pay in cash
five thousand dollars, and the balance in military lands ;
and, as the value of the Chichester estate was not as-
certained, but supposed to exceed twenty thousand dol-
lars, Colston *was to execute a bond to pay, at the rate of
currency for sterling, for its excess above thatsum. Was
not this contract lawful and sufficiently certain? The bond
given for excess recites the agreement, and explains its
meaning to be, that, for the entire value of the estate or
stock, Colston was only to give currency for sterling. Its
condition was, that Co/ston should pay for whatever might
eventually be obtained over and above twenty thousand
dollars. Long and wife conveyed the English estate, and
demanded performance of the agreement by Colston, who
refused to convey the military lands, unless Long \VO’II(I
promise to reconvey in proportion to what the English
estate, when its value was ascertained, should fall short of
six thousand pounds sterling, which Long refused to do,
as that was no part of his contract: upon which Long
brought an action of covenant at law for the breach of the
agreement, and Colston brought a suit in Chancery to
enjoin him from proceeding upon it.

An injunction was granted and made perpetual. The
question is, whether Colston, according to his agreement,
ought not to have paid the twenty thousand dollars, imme-
diately on Long’s making him the deed, and whether he
had « right to any aid or relief inequity, until the value of
the English estate was finally ascertained ?

Long did not agree to wait for that ; but was to receive
the twenty thousand dollars immediately, and says he was
not to refund any part of it, in case of deficiency. But
that is not the present question ; for that can be decided
only when the value of the English estate shall be finally
ascertained in England.

I think Zong had aright to the twenty thousand dol-
lars, immecdiately on cxecuting the deed to Colston, and
was not obliged to enter into a new contract for refunding,
in case of deficiency ; that he had a right to sue at law for
the breach of the original contract ; and that Colston was
premature with his bill, before the value of the English
estate was finally ascertained, according to the agree-
Ment.

Vor ¥ ] T
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wovemser, I am, therefore, of opinion, that the injunction should
1806.  be dissolved, and the bill dismissed, without prejudice to
N/ any other suit he may bring in equity, after thg value of

L':’S' the English estate shall be finally ascertained.

Colston. -
4 The decree of the Court was, that the injunction should
be dissolved, and the bill pismIssED, without prejudice.
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Where whize 1 JIE appellees, in this case, which was an appeal from
persons, or the High Court of Chancery, were permitted to sue in

native dmeri- fyrma pauperis.  The appellant, being about to send them
can Indians, paup ppP b g

14 > - .
or their de. Out of the State, a writ of ne exear was obtained from the
scendants in Chancellor, on the ground that they were entitled to free-

the maternal dom.—In their bill, they asserted this right as having been
]c‘l';?;“e(‘i"e . descended, in the maternal line, from a free Indian wo-
slaves, the mMan; but their genealogy was very imperfectly stated.
onus probandi The time of the birth of the youngest was established by

“]“5, °"t the the testimony ; and the characteristic featares, the com-
claimant ; “

but itis oth. Plexion, the hair and eyes, were proven to have been the
erwise with same with those of whites. Their genealogy was traced

respecttona- back by the evidence taken in the cause, (though different
tive dfricans fi.om that mentioned in the bill,) through female ancestors,
and their de-

scendants,  to anold Indian called Butterwood Nan. One of the wit-
who have nesses who had seen her, describes her as an old Zudian.

been and are Qthers prove, that her daughter Hunnah had long black
now held as

hair, was of the right Indian copper colour, and was ge-
slaves. . . ’ R
perally called an Indian by the neighbours, who said she

4t seems that might recover her freedom, if she would sue for it; and
no native 4-

merican  In-
dian could be

made a slave (1) See the case of Pailas, Bridget. and others v. Hill and othere,
under the reported inthe second volume, in which it has been decided, on the
laws of Pir- authority of MS. acts of Assembly in the Monticello library, and in
ginia, since possession of one of the reporters, (WWilliam W. Hening,) that no na-
the year tive American Indian brought into Virginia, since 1691, could, under
1691.(1) any circumstances, be lawfully made a slave.

In suits for freedom, avariance between the evidence and the case stated by the
pl:un.tiﬁ‘, will not. be regarded by the Court : but the decision will be according to
the rights of the parties, and the case made out by the evidence at the trial.

If a female ancestor of a person asserting a right to freedom, is proved to lave
been an Indian, it seems incumbent on those who claim such person as a slave, to
shew that such ancestor, or some female from whom she descended, was brought
into Virginia between the years 1679 and ¥691, and under circumstances which, ac.-
cording to the laws then in force, created a right to hold her in slavery.





