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BUCKNER & others, truftees of BEVERLEY,

| against o
Smith, Stubblefield, Graham, and Dixon’s exe-
cutors. )

-

~VHIS was an dappeal from the High Courf of Chancery
“ -} difmiffing the bill of. the complainants whe aré now ap-
pellants.—The cafe-was as follows: Beverléy during his infan-

" ¢y loft a confiderable quantity of tobacco at unlawful gaming
with the defendant §mith; who for valuable confideration gave
to Stubblefield an order upon Beverley for 25,000 pounds of to-
bacco. Beverley accepted the order,” and afterwards gave his
bond to Stubblegeld for the amount. ' Stubblefield affigned the

" bond to Graham, and Graham to Dixon, each paying for -
the fame a valuable confideration. . Upon an action brought by
Dixon upon the bond, Beverley confefled a jidgment. He af
terwards conveyed his eftate to- the appcllants in.trufty to pay
his debts, and to apply the refidue, towards the fupport of his
family.—The truftees underftanding the real nature of this de+
mand, filed their bill in the High Court of Chancery praying
an injunétion to this judgment, and charging that Stubblezeld,
Graham, and Dixon, had full hotice that thebond in queftion
was given for a gaming confideration, before they refpeively
-acquired an intereft-in it: Stubblefield in his. anfwer,. de-
nies that he bad notice of the confideration for which the
bond was given.—Dixon, juft previous to his death, drew
up the heads of an anfwer, and fwore to it, denying notice, and
ftating that"he was induced to accept of an affignment of the -

" boend, by Beverley, who affured him that the bond fhould be
pun&uaﬂy paid. His executor’s anfwer refers to thofe heads,
as part thereof. The anfwer alfo refers to a letter from Beyer-
ley to Dixon, after he had come to full age, giving affurances
of payment.. The only depofition in thc caufe is that of
Smith, one of the defendants, who does not anfwer, nor is his .
depofition excepted to. He proves the confideration of the order -
upon which the bond was given, . to have been for tobacco loft

*at gaming by Beverley, and that Stubblefield had notice of it,
at the time the order was given, and agreed, that if Beverley
thould accept the ¢rder, he would difcharge Smith from all re-
fponfibility. o ' "
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. Warpey for the appellants. The infancy of Beverley is
proven, as alfo notice to Stubblefield, who does not pofitively
~deny it, but only fays that he was not concerned in the gamin
tranfation. It i$ alfo fairly to be prefumed, that the other de-
fendants knew of.it. But whether this were the cafe or'not,
Dixon ought not to have recovered;. for tho® an affignee with-,
put notice, might in fome cafés be a fufferer, by confidering him
as flanding in no better fituation than the aflignor, yet, this in-
flividual. inconvenience is very far fhort of the public ‘mifchief,-
which would be produced by giving validity to a bond of this|
fort, becaufe it had got into the hands of an affignee. For if
the winner could pay his own debts, or make 3 valuable ufe of
"bonds acquired by gaming, it would be eafy for him at any time
to evade the ftatute, "and to derive every’advanta‘ge which he
could defire, by a-violation of the law.”” The cafe of Bowyer"
and Bampton 2 Str. 1155 is conclufive upon this fubjeét. Itis
ablurd to contend, that'a bond, which the law has declaied

- woid ab initio, can l()y_ any thing l'ub{equent thereto be made effec-

“4ual. '

CAMPBELL for Stubblefield. The appellant’s counfel, has
not, in the courfe of his argument, 'touched the only point in the
.caufe; and that is,” willa Court.of Equity, after a judgment fair-

_ ly obtained at law, and where the defendant has waved any le,

gal'advant,a'gg,which he ‘might have had,- interfere to fet afide
that judgment withoyt fomé fpecial circumftances to warrapt.it?
The cafe before the courty is not one of thofe, wherein Chan- -

- cery can claim jyrifdiction. If:, is not a cafe of truft, fraud, or
- ~accident. It is not a'bill for a difcovery, even if fuch a bill in
. acafe likethis could be fuftained,, The plaintiff does not prex

tend, that he is deftitute of other evidence, than what he can
draw from the defendants, and if he had ftated fuch a chargein .
his bill, -it would have been contradicted by the record, where-
in a depofition appears, which completely proves the faét,
Neither is this application warranted by the act of 22 Geo. II,
C. 25, § 3, which authorifes a’ bill of difcovery only wherg -
.aétual paymenit hath been made, and ypon a difcovery and re-pay- -
ment by the winner, excufes him from the forfeiture impofed by
the law. -So that, upon no principle whatever, are the plain-
tifts (who ftand in no better fituation than Beverley-did) propeg -
in this Court. T t - L

WickHaM for Dixon’s executors. I fhall'in the ficft .placé
object, that thebond in queftion, is not proved to have been given
upon 3 gaming confideration.> It is poﬁtively depied by the an-

. ‘ . Q2 - , “fwers,
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fwers, and thofe anfwers are contradi&ted only by the depofition
of one of the defendants, whofe evidence can have no greater
. weight, than his anfwer would have had, which could not have
operated againft a co-defendant. But paffing over this, want
of notice is pofitively denied by Dixon; and it is a well known
principle in this court, that if the plaintiff ‘and defendant are
both equally innocent, equity will not interfere, but will leave
them to the law. That Dixon was entirely innocent is ngt de-
_ pied: no imputation can lig againft him. But is Beverley fo?
No. Tn the firft place, he violated a pofitive law. He then
gavea negotiable paper, importing upon its face, the evidence of*
2 juft debr. This is fent into circulation, to deceive and injure
thofe, who might unfortunately become its pofleflors. . But
- above all, heinduces Dixon to throw away his money in
" the purchafe of that bond, wunder affurances of its being paid,
Shall he then, who hath been guilty of a fraud, find coun-
tenance in a Court of Equity againft the perfon, upon whom
: that fraud hath been pradtifed, 'and who was thereby induced,
to throw away . his money?. It is a rule, that he who ac-
"guires a legal title without notice of an equitable claim
oppofed to it, fhall not have it queftioned in 2 court of equity.
Thus a purchafer for valuable confideration, without notice of
a prior equitable claim, may in this court, defend himfelf by re-
. lying upon fuch a purchafe.—Suppofe in this cale, the money
had been paid by Beverley, (andtheprinciple will be the fame after
" a judgment) could he have recovered it back at law ? He might
have done it perhaps under the a& of 22 Gea, 11 C, 25 if he had
~ brought his a&ion within three months.—But otherwife he could
. not, as the law itfelf proves, by affording a remedy, and prefcrib-
ing a time within which it fhould be aflerted. And if he could
not recover it back at law, in an a&tion for money had and re-
ceived, which is as liberal a remedy asa bill in Chancery, would
equity aflit him? - [ contend it would not. ’
~ Upon the whole, I truft, that the decree will be affirmed;
-Wue if it thould be fuppofed, that the appellants are entitled ta.
relief, I-hope it will not be granted againft Dixon’s executors,
whofe teftator was entirely innocent, -and who have the benefit
ofa judgmentat law. Forfinceall proper parties are before the
court, it would be moft confiftent with the principles of equity,
in order to prevent circuity of action, to decree at-once againft
the perfon who ought' ultimatély to fuffer.
- Mr. CampBgLL,. obferved, that as the bill prayed for an in-
sunction, the coyrt muft either make it perpetual, or difmifs the

Jill, ) Mr,
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Mr. Wickka, in anfwer faid, that the bill prayed for ge-
neral relief, and therefore .the court might make any decree¢
Which was thought equitable. =~ = - - .o :

WarpzN'in reply. Noticé is not pofitively denied hy Stub-
ueﬁeld, and the an{wer of Smith, not having been excepted to,
‘muft be confidered as proper evidence in the caufe. Thecourt
muft not only confidér the bond, but alfo the judgment as being
yoid, under the att of Aflembly: This ac gives this court ex-
prefs jurifdiGion in the prefent cafe,” and the policy of it was
to compel a difcovery at all events, that the ftatute might not
by any device, br means whatever, beevaded. For if refort in
fuch cafes could not be had to a Coutt of Eduity;" the confider-
.ation of fuch bonds could feldom be difcovered, nor could the
mifchief arifing to the public, from. fuch pernicious practices;
be prevented. The confeffion of judgment in this cafe, cannot_
alter the rights of the parties; for the defendant may not always
know, whether he can eftablifh the fat, and unlefs he could
prove.it, it would be unneceflary to plead; or‘even to defend
the caufe. It was to dbviate this inconvenience, that the reme-

"dy pointed out”by the &% was provided. He cited Doxgh’
743, which recognizes the cafe of Bowyer & Bampton. :

The PRESIDENT notfitting in thecaufe, Lo, J. delivers
ed the opinion of the courti~—After flating the cafe, and that the
affumpfit of Bevetley to Dixon was aftér he came of age, he pros
ceeded. It is not important to decide upon the-propriety of ad-
mitting Mr, Smith’s depofition. The principal objection is, -
that this was a gaming debt, Contralted by an infant, whichne -
fubfequent act of his, nor any transfer could make valid, It is
in general true, that an aflignee of a bond of this fort, canbein”
no.better fituation than the obligee, and the cafes cited at the -
bar fufficiently eftablifh the point. But the préfent cafeis very

_different upon prinéiple from thole cafés, -and that difference,
is produced by the-condu@ of Bevérley, who by his aflurances
- of payment, induced Mr. Dixon to receive an affignment of -it; -
He not only concealed from him the legal obje&ions to the bond,
. but afterwards affumed to pay it, and when fued; voluntarily
confefled a judgmenr, .+ . : .
The privilegesallowed to infants are intended to protet them
. from injury, not to furnith thein’ with the means of deceiving, _
+and of defrauding others; andff negotiable papers, accepted by. -
.ethers, under all the caution ufed by Mr. Dixon'in this cafe,
. were permitted to be fet afide, there would be an end put to the .
negotiability of-fuch papers, and to all confidence between rgan .
an
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and man. Why did not Beverley avajl himfelf at law, of the
fuppofed- advantage, which he now relies upon in this court?
But fuppofe he had pleaded: it, and the plaintiff had replied the
fpecial matter, ¢ that he had been induced by the deéfendant tg-
feceive the bond;” upon a demiurrer, the law would have beg

decided in his favor. 2 Mod. 279. If he had pleided infancy, .

he might have avoided. ¢he bond, but cértainly in another action,
the plaintiff upon proving his affumpfit after his atraining full
age would have fucceeded. If then, this would have been his

fate at law, upon no- principle. can he exped,. that a Court -
of Equity will affift him in impofirig-upon innocent third perfons

# lofs produced by his own fraud.
' Upon the whole-the court affirm the decree. -

- MINNIS,...Ex’t. of AYLETT and others,
- cegamp
PHILIP AYLETT.
WNHIS wis an appeal from a decree of the High Court of
'} Chancery, and the queftion depended upon a claufe.in the
will of William Aylett the father of the appellee, wherein he

devifed to the appeilee and his heirs, ¢ the plantation on whick
& he then lived, and all his lands in the county of King Wil-

¢ liam, alfo his land in Drummond’s neck in James City couns

« ty.” ‘The teftator at the time of making his will, and at his
.deceafe, was feifed of an eftate of inheritance, in a tract of land
in the county of King William, tipon apart of which he lived,

»

the refidue being in the pofleffion 6f others, under leafes. He .

"was alfo entitled to a leafehiold intereft for the term of ggg years
in another tra@ of land lying'in the fame county, but of this laft
he was not pofleffed. He commenced 2 fuit for the recovery of

it, which abated by his death. His.executors revived the .fuit
after his death, and recovered the land.” The appellee filed his
bill in the High Court of Chancety, againft the executors and

* . refiduary devifees of the teflatogy claiming the leafehold as well

as the freehold lands. The on?y queftion was, -whether the
leafehold land paffed under the above claufe to the appellee, or
was compreherided in the refiduary claufe in the will. .-The

Chancellor decreed in favor of the' appellee, upon his giving.-

bond





