T PEHFELN IS L O b

BETWEEN, ' “ ;""" ?‘{7"“

]OS}ZPH \VILKINV, adminiftrator of his late

defuntt wife Sarah, one of the grandaughters
and legatarles of Thomas Wllh amfon, and

AND g \
JOHN TAYLOR, iiand Williamr Dlrquhiart,
executors. of the faild Thomas Williamfon,
defendents,

N this caufe, upon the teftament of Thomas
Wiliiamfon, bearmg date in june, 1787,
waereof the words are:

¢ I give to my faid daughter (A) the mtereﬁ of
¢ four thoufand pounds in the government funds,
during her life; and, at her death 1 give the
mtereﬁ: of the above money, one fourth to each
of my grandchildren Sarah Cocke, Elizabeth
Clements, Francis Clements, and John Cle-
ments; and, at their deceale, the principal and
intereft to be difpofed by them to their heirs,
in fuch proportions as they, by their wills,
refpectively, may diret; and, in cafe of the
death of my grandaughter Sarah Cocke, with-
out iffue, 1 give her part to my grandaughter
‘ Elizabeth Clements,’ :
the
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(A) &c. refer to.aotes at the end of the cafe,
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- the quettion debated by counfil was, whether
the plantiffs inteftate Sarah, to whom Elizabeth
Clemcnts the daughter had releafed her right to
the intereft of one thoufand, part of the four
thoufand pounds, mentioned in the bequeft, (B)
was entitled to the faid one thoufand pounds,
principal money? and the court, premifing, that
the reléafe by the daughter who confeffedly was
entitled to intereft only during her life, to the
former hufthand of the inteftate and herfelf, is
unimportant to this difquifition, ftated thefe po-
fitions: |

The firft pofition: Thomas Williamfon did
intend his grandchildren NOT to have the
PROPERTY of the money; becaufe,

firft, the {ubje& of the explicite gift to them,
which is the only gift to them, except the gift
of a power to diret to what proportions the heirs
fhould fuccede, the energy whereof will in the
{fequel be defined, was intereft only, the terms
being ¢ i1 give the INTEREST, of the above
‘ money, one fourth co each of my grandchu-
‘ dren ;’ |

fecondly, the property of the money is in
terms devoted to the HEIRS of the grandchil-

dren, in fuch proportions however as thefe, by
their wills, refpectively, may direét;

thirdly, the part of Sarah, thatis, the part,
whereof the intereft was given to her, the tefta-
tor, in cafe of her death, without iffue, gave to
his grandaughter Elizabeth Clements. The
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The fecond pofition: the term, ¢ heirs,’
which, in a devife or conveyance of land, is faid
to be a word of (C) limitation of eftate, that is,
to declare the quantity of cftate in the land to be
taken by the devifee or purchafer, although it

may be fometimes, as in cafes of contmgent re-
mainders, a word of purchafe, that is, may de-
fignate the perfons who fhall take the land, can,
in a bequeft of chatels, be underftood only to
indicate the takers, and, in t‘xis cafe, 1ndicates
them, namely, thofc whom tiie law hath ap-
pointed to {uccede to the herato.ole rights of one
who died inteftate, by characters infuitible, in-
fomuch, that, by a bequeft to the heirs of A,
the parties intitled may be demonfirated with no
lefs certainty than if they had been defcribed by
the appellations children, parents, brothers and
fifters, &c, fucceflively of A; and, by the term,
¢ heirs,” in the bequeft whele the teftator named
the grandaughter bamh and refered to her parti-
cularly, he intended children, which confined
fenfe, as to her, is indubitably proved by the
gift, in the event of her death without iffue, that
is, children then living, to another grandaugh-

ter,

The third pofition: words in a teftamentought
not to be rejeted, or be rendered ineffectual, if
they be fignificant, and may be interpreted in a
fenfe which is not contrary to law. (D)

" The fourth pofition: the fenfe of the terms,

¢ at their deceafe,” that is, at the deccafe of the
grand
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gmndchxldrcn, ¢ the principal money 2 ad | inter-
¢ eft to be difpofed by them to their heirs,” un-
connccted with the prc:cc:dmor memiber of th
paragraph, is defe@ive, becaufe among the!
terms is not any verb which governeth, in t1»°
language of grammarians, or alcth upen, the
w oxds punclpul and intereft; but the weords,
¢ igive,” occuring before, arc underftood, in
like manner as if they had been renmted after
the word ¢ deceafe,” and thus fupply the {feeming
chafm in the fenfe, confiftently with the intentia -
on of the teftator, as will appear hereafter.

The fifth pofition: that by the term, * difpof-
ed,” 1s not underftood, ¢ given,’ inmlyinor a
power in the grandchxldt en to difpone the prin-
cipal money to whom, as well as in what pro-
portions, they pleafed; becaufe that would con-

tradict the teftators declared will, that the grund-
children fhould not have the property of the
principal money, but is to be underftood
¢ diftributed;” impowering them, not to give the
money, or to defignate the donees but, to adjuit
the portions thereof which the donees, defignat-

ed by the teftator, fhould take.

One proper fenfe of the word ¢ difpofed’ is
diftributed fimply, as appeareth by thele exam-
ples of writers in the language from which the
word hath been adopted into our language:

Pompeius ex urbe profecius iter ad legiones habe-
bat quas @ Caefare acceptas in Apulia bzéemorum,

fmfﬁz:
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caicft, DISPOSUERAT. Cacfar, & ¢ I 1.
Pompey went frem the city to the legions,
which, received from Caefar, he had DISPOS-
ED, thatis, DISTRIBUTED, in winter quar~

ters in Apu}ia.

Scipio retentum fecun Laclium, dum captivos
obfid:/que et pracdam ex confiliv ejus DISPONE-
RET, [foiis, &c. Roman mittit, . Livii, ' 26.
Scipio, having retained with him Laclius, until,
by his advice, he thould DISPOSE,; that is,
DISTRIBUTE, the prifoners, hoftages, and

lunder, after difpatching thefe affairs, fends
him to Rome.

- DISPONERE dierm is ufed by Tacitus, Sue-
tonius, and cthers, to fiznify divifion of the day
into portions for particular occupations devoted
to each.

Cpus et requiem pariter DISPONIMUS ambo.
Persii, far’ ¢. we both DISPOSE, that is,
DISTRIBEUTE, the fame hcurs to labour and
reit. |

The fixth pofition: the meaning of the whole
bequeft is exhibited truly by this paraphrafe, va-
riant from the text only by fupplement of the
ellipfis and infertion of the {ynonyma embraced
by crotchets: ¢1 give the intereit of the above
‘money, cne fourth to each of my grand-

‘ children Sarah Cocke, Elizabeth Clements,.

¢ Francis Clements and John Clements, and, at
. N ‘ *
¢ their
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‘ their deceafe, [i give] the principal and inter-
‘clt, to be DISPOSED [thatis, DISTRI-
* BUTED)] to their heirs, in fuch proportions as
¢ they, by their wills, refpetively, may direct.’

Scholium: the comparifon of adjudged cafes,
quoted by counfil for the plaintiff, to prove that
a power to difrone a thing invoiveth a right to
the thing, with the principal cafe, is altogether
inept; for, |

firft, in the cafes quoted, he, who had the
difponing power, was, in expiicite terms, devi-
fee of the land or legatary of {fome other fubject
for a time; in this cafe, the principal money
was not, in explicite terms, bequeathed to the
grandchildren, nor, if bequeathed to them at
all, bequeathed otherwife than by implication
from the words, ¢ at their deceafe the principal
‘ money and intereft to be difpofed by themj’
and the quettion is, whether the power of the
grandchildren to difpone the money, which was
not bequeathed to them, but of which the inter-
eft only was bequeathed to them, implicated a
right ir. the grandchildren to the money itfelf,
and authorized arrogation of it to themfelves?
{o that the argument from thofe quotations,
proving, that a devife or bequeft of a thing to
one for a time, with a power to difpone it after-
wards, transfereth to him the property, compar-
ed with the principal cafe, where the propofiti-
on to be proved is, thata power in the grand-.
children, to whom the intereft, the ufe of mo-

ney,
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ney, for a time was bfqu“at]v(,J to dithone tha
money afterwards to their heirs, involy ed a rmhf
to the money, 1is a petitio principu, the fophifm
to which a candid reafoner difdains to relort:

fecondly, 1in the cafcs quoted, the power tc
difpone was general; ia the princi*)al cafe, the
difpofition, \Vhl(.h thc grandchiidren Had power
to make was fpecial, ¢ to their hei ,” that 1s,
thofe whom the law appointed to f.lc cede to the
inheritable property of the grandchildren: fo
that the argument from the cafes quoted, prov-
ing that one, who hath power to difpone a thing
to whom he will, muit, by implication, have a
property in the thmg, apphed to the principal
cafe, to prove that he who hath power to dif-
pone a thing to perfons particularly defignated,
muft, by implication, havc property in the thing,
and confequently may difpone it to wnom he
will, is a miftake of the queftion: noris the cafe
between (E) Shermer and Richardfon, on which
the counfil for the plaintiff relied, an exception
to what is here flated; for the devif=e there had
power, not to diipone to her heirs only, but, to
make whom fhe thought proper her heirs, which
was equivalent to geueral power to difpoiic:

thirdly, in the cafes quoted, the property was
adjudged to be in him who had power to dllpo e,
in order that the will of the teftator might be ful-
filled; in the prmcxpal cafe, ad]‘ldlC"tIOIl of the
property to be in the grandchxldren, who had
power to difpone, would, inftead of fulfilling,
defeat the will of the teftator, The
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The feventh pofition: the heirs of every
grandch ild, by which heirs, in the cafe of ths
plaintifts W‘fﬁ‘ the teftator undoubtedly meaned
children, will mke, if his or her will “direct not
what proportions they fhall have, one fourth
part, in equal portions ; becaufe when a fubjett
is given to feveral, to be diftributed among them

dlfummmately or otherwife, at the ele@ion of
him who is appointed to perform that office,

firtt, the refufal or anrle& of the dlf’crwutor
cannot injure the donees for he is a minifter
only, not an owner: ‘

{fecondly, if he do not exercife the power, . the
pracfumtion 1s, he declined it, becaufe he did
not choofe to diftribute unequaly, in which cafe
his fun&ion was unneceflary; for diftribution
among aflociates ought naturaly to be equal if
the contrary do not appear:

thirdly, if the heir be fingle the d1ﬂ:nbutor

cannot alt at all:

fourthly, all the donees, who were entitled
to the whole fubje® of diftribution, may, by
mutual agreement, control the diftributor, dif-
affirming “and fru&ratmg any partition equal ‘or
unequal by nim, and therefore may prevent it.

The eighth pofition: the bequeit of the prin-
cipal money to the heirs of the grandchildren,
or in other words, to thofe whom the law ap-
pointeth to fuccede to their inheritable property,
was not contrary to law. If
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If the teftator, for the pbrafis, ¢ heirs,” (F)
had [ubftituted its peripbrufiz, 1his part of the
bequeft would have been read thus: ¢ at their,
* my grandchildrens, deceafe, [i give] the prin-
¢ cipal and intereft to [thofe who will inherit
¢ their lands] in fuch proportions as they, [ex-
¢ cept my grandaughter Sarah,] by their wills,
¢ may dire&, and, in cafe of the death of my

* grandaughter Sarah Cocke, without iflue,
¢ | without lineal fucceffors] 1 give her part to
‘ my grandaughter Elizabeth Clements, [fingly,
¢ not in a communion With her brethren.’]

T hat fuch was the will of the teftator is be-

lieved to be manifeft, and that it was not con-
~trary to any principle of law is likewife believed,
becaufe the events, upon which the bequeft
would become efficacious, muft happen within
the times during which rights by fuch a bequeft
may be in fufpenfe: for the heirs, if any exift
at all, will exift, of the grandaughters immedi-
ately, and of the grandfons at the end of about
nine months at fartheft, after their deaths.

~ If thefe pofitions be true, as they are thought
by the court to be, the confequence unavoidable
~ 1s a negative decifion of the queftion, in the prin-

- cipal cafe before propounded; and that the plain-

tiffs wife Sarah could have difponed one fourth
part of the money to her children, or their def-
cendents only, and her fifter, when the was liv-
ing, could have difponed, and her brothers can
difpone, the other three parts to their children,

B or
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or to their defcendents, and, in defaultof themn,
to their heir in the afcending line, or to their
collateral heirs; but to none other. and hence
the corollzry muft be, -

the decree reviewed is affirmed.

NOTES.
(A) - She was Elizabeth €lements.
- (B) 'The Aplai’nti‘ff fuccedeth to her, if the

were intitled, and is not accountabie to her kin-

dred.

(C) By a conveyance or a devife of land to
Timothy, and to his heirs, the purchafer or de-
vifee took an eftate moft ample, fo that it was
UNLIMITED, whereas, if the word, ¢ heirs,’
had been omitted, and terms acquivalent had not
c'L' ob. Deen fubflituted, referring tofome for-
-7 mer a& of conveyance, in one inftance;
or fignifying the teftators will, in the other in-
ftance, an eftate LIMITED was taken; yet,
¢ heirs,” in law vocabularies is a word of LIMI-
tation. this muft be aramgen € heirs,” is a word
of LIMITATION, becaufe it, or the aeqe-
quivalent with it, was neceffary to transfer an
eftate UNLIMITED. ¢heirs of the BODY,’
indeed are ftrictly words of limitation.
] (D> By
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(D) By the decree of the county court, re-
verfed by the high tourt of chancery, and
now propofed to be reftored, that the de-
cree of the latter may confitt with a decree of
the fupreme court, in another caufe, the words,
in Thomas Williamfons teftament, ¢ and in cafe

* of the death of my grandaughter Sarah Cocke,

‘ without iffuc, i give her part to my grandaugh-
‘ ter Elizabeth Clements,” were enttrely reject-
ed. ﬁgnxﬁcance of thofe words, in cafe of the
death of my grandaughter Sarah Cocke, with-
out itfue,” in this fenfe: ¢ the contingent gift
+7 Elizabeth of Sarahs part fhall be effeGual,
when a failure of the latters progeny fhall hap-—
‘ pen, either at the time of her death, or at a
‘ more diftant period,” is undeniable. the words
can have no third meaning.

[}

[ )

[

€

About the end of laft century, enOhIh }udgeq
would have underftood that event to have been
within the {cope of the teftators contemplation,
by which he would have been thwarted, and fke,
who was the obje& of his beneficence, would
have been difappointed, in a fond or a fervile
compliance ‘with what thofe judges called a rule
of law, thatis, arule ofi mterpmtatmn, com-
~ mented by themfelves, ar coming to 'theni by
tradition from their predeceflors, and iy, (-
contradiction to the teftators woids, - Wathicg-
mﬁuenced by the RESPECT, whicis jvelyres,

“ all- men have agreed to pay to the
¢ WILL of the dead.”

Succeding "~
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w  Succeding judges, ¢in the progrefs of
1ee. ¢ their ftruggle for the intention againit a
¢ nigid unjuft rule, would, as until lately was
believed, have underftood the other event to have
been contemplated, according to the plane mean-
ing of the words; whereby the with of a grand-
father, and the hope of her whom he moft fa-
voured of his offspring, might have been grati-
fied, without violating any principle of law true-
ly fo called, or contravening, except peradven-
ture 1n one inftance, any cafes adjudged,. to be
found in the term reports, tranfatlantic or cifat-
lantic, or other modern publications, of refpons
JSa prudentum. -

v ' (E) <Iam free to own, that, where
0 a teftators intention is apparent to M E,
¢ cafes muft be STRONG, UNIFORM,
- ¢ and apply POINTEDLY, before they will
* PREVALE to fruftrate that intention;’ by the
prefident of the court of .appeals: of which the
converfe is: ¢ I am free to own, that, where a
¢ teftators intention 1s apparent to ME, cafes,
¢ which are STRONG, UNIFORM, and ap-
‘ply POINTEDLY, WILL PREVALE ta
< FRUSTRATE that intention.” ’

Obfervations and queftions:

1 This, although delivered in the firft perfon,
“1’ and * me,’ 1s {fuppofed to have been the fen-
timent, unanimous {entiment, of the conclave;
T becaufe
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becaufe the report, correlted ¢ from the p.v ¢
‘ notes of him’ who was pracfes, doth W
doth not thew that any were diffentient; 3.
becaufe it is ¢ declared to be the opinion
¢ of the court,” that is, for any thing hinted to
the contrary, the whole court; and becaufe it
feems then to have been fettled, and to have be-

core a rule of praperty.

. z S.I‘Cﬂgtb of 4 Caﬁ?’ diftin¢t .ﬁ'OI.Tl Strength of the
its unsformity and pointed applicati- suthority, Inid
on, is believed to be its ratiocinati-  where, s the
on, cogent of aflent to propofitions reaion of the

. . reiolution,
intended to be verified.

3 By uniformity in the cafes is underftood,
eitner a harmony of them with one another, or
a fymmorphofis, alikenefsin forim, in meaning,
with that to which they were compared. which
ever be the fenfe, aptly may be here remember-
ed thefe words of the prefident, delivering the
opinion of himfelf and his affeflors, in the cafe
between Shermer and Shermers executor: wraj:.
¢ feveral cafes have been cited, but they feem to
¢ verify the faying of a judge: ‘¢ that, in difputes
‘““ upon wills, cafes feldom illucidate® the « soiei,
“ fubject, which, dcpending on the in-  wriren
““ tention of the teftator, to bc colle€ted from
““ the will, and from the relative fituation of the
‘ parties, ought to be decided upon the ftate
““ and circumftances of each cafe.” to which 1
¢ will add: that i have generaly obferved, that

¢ adjudged cafes have mere frequently been pro-
~ ¢ ducced
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¢ duced to difappoint, that to illuftrate, the in-
¢ tention.” |

“Now: in the difpute between Godwin and his
wife, plaintiffs, and thefe defendents, when the
court of appeals, upon this will of Thomas Wil-
liamfon, determined, that his grandchildren were
entitled to the money, which by the bequeft be-
fore recited they were empowered to difpone to
their heirs, determined fo upon authority of the
cafes cited, and principaly, as hath been faid,
upon authority of the cafe between Shermer and
Shermers executor: .= . R

was not ¢the intention APPARENT TO*
the fage prefident, and to every other member,
that the grandchildren SHOULD NOT, but
that their heirs, in fome proportions or other,
SHOULD, have the principal money? whether
that intention was illegal, is not now the quef-
tion; A '

were the cafes cited, in panoply complete,
with all their armature, fo STRONG, whate-
ver or wherever their vigor was, and the harmo-
ny of them with one another, or the {ymmor-
phofis, likenefs in form, in meaning, of them
with the principal cafe, fuch, that they PRE-
VALED to FRUSTRATE that intention? do
the fix firft paragraphs, that is all but one, of
the courts opinion 1n the cafe upon Shermers
will, apply to the cafe upon Williamfons will?
if the ftrength of Shermers cafe, applied to the

- | ~ other,
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ether, be in that part where fome infeéts are
armed with ftings, and if it be potent there, doth
it not oppugn ineluctably the reverfal which it
was adduced to authorize? }

dld;the,cafcs cited ¢ illucidate,” elucidate, or
dilucidate “the fubject’ of difquifition, and afift
the judges to dxfcover the POLAR STAR, .
Wthh directed them in the  conftruétion of 1os.
“ the will, and guided the decifion,’ fothatit fhone -
more bnghtl than it fhone before? men ufe the
- darkened lens of a telefcope, when they con-
template the funs difc, or the faculse, or macu-
la¢, or other pbaenametza, on the face of that lu-
minary, that they may not be dazzled or blind-
ed by the fplendor of its rays, but ufe every
optic aid, that the medium, through which
opake bodies are viewed, may be pellucid as
poflible. fome judges, ‘when they propofe to
difcover a teftamentary polar ftar, condenfe, by
confufing with a mift called authorities, the me-
dium through which the objet is confefledly to
be difcerned, obfcure its atmofphere with a foot
~ called technical words, and leave certain people
doubting whether the ftar, which the teftators
words- indicated, defining it with fuch accuracy
that an un-law-learned man, - who would credit
‘the information of his fenfes and hearken to the
fuggeftions of an unperverted uw.derftanding,
would {wear it could not be mxﬁaken, Was or was
not the ftar, which fhould ¢dire® the Wwr 10s.
¢ judges in the conftruction of the teitators will ;=

doubtin&
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doubting, becaufe¢ law-illumined aftronomers
had, by the  ropw “pummvmnn, ﬂczll in tht art
of snterpretation, difcovered, and had, by
. an:. vefible and therefore infallible, judicial
fentence, declared, that the ftar, upon which
crdinary obfervers were gazing, was as different
and as diftant from the ftar, ¢ which is to guide
W rie:. ¢ the judges decifion’ d3 Mercury from
Hciichel. in truth, law-interpreters have de-
prived the STAR, intention, of POLARITY,
W r. 251, rendering it planetic,- erratic, fo that
‘ they feem to verify the faying of a judge ‘a
‘¢ will may be any thing, every thing, no thing.”
. Did the cafe upon Shermers will, L
giving the profits of his whole eftate to - his

wife for her life;

impowering her to make whom fhe pleafed her
heir or heirs of one half; -

.. giving that half, not to her heir, but, to whom

| ,ﬁ’“‘“‘\" the think proper to make her heir or heirs; in
effe®, giving to her immediately dominion, full
‘dominion, .of the half, fo that fhe might have °
difponed it, to whom fhe pleafed, when ihe pleaf-
ed, for a difpofition at any time would have been
effe¢tual, and how the pleafed ;—did this cafe
apply POINTEDLY to the °

cafe upon Williamfons will,

giving, not the money, but, the intereft of the
money, to his grandchildren; -
not
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not empowering them to make whem they
plcafcd their heirs; -

giving the mé6ney, net to thole whom the
grandchildren (houid think groper to make theis
heirs, but, to thofe who by law wouid be made
hewrs-of the grandchildren, refering apporticn-
ments of fhares among the heirs to dnfcrctmn of
their refpective ancef’cors, and i3 not the cale
upcn Shermers will, if it apply to the cafe upon

William{ons v"xll, m :my point, in point- b;am.
bppoﬁtlon toit? - -

do not tnefc words of the venerablc pfeﬁdeni
;::John Sheimer, doés not give her, - Wr 27
E hns wife, a power todifpofe, but,. toname the
. perfon or perforis fhe might chufe to fuccede
4¥oher. part, TO WHOM the teftator GIVES
¢ the money,’ and’ the reverfal of the decree, "1n
Goawins cafe, upon Williamfons will, if this were
tounded an that; ftrike an ear, not the moft acute,
with a Jwpene, a-diflonance in the cafes; did he,
‘Thomas -Williamfon, give to his grandchildren
a power to hame the perfons who fhould fuccede
to the motiey; on the contrary, are not thofe fuc-
ceflors, or rather proprietors of the ptmupal mo-
negl, ‘named by himfelf; and did he give the mo-
ney to thofe - wicm the grandchildren fhould
chufe to fuccede; on the contrary, . did he not

give tlie money to thofe whom he chofe to f{uc-
ceae?

~-.

C I
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1If the opinion in Ayletts cafe be, as it is there
wries called, a * PRINCIPLE, fo ¢SET-
« TLED that it had become a RULE of PRO-
* PERTY,’ is not the converfe of the opinion a
« PRINCIPLE’ too, and muft it not ¢ become
<3 RULE of PROPER’ I‘Y, as well as tts an-

titype.

If judges can form rules for interpreting wills
Wro9 of ¢teftators, IGNORANT of the
100 ¢ technical fenfe affixed to words by pro-
¢ fefional men’—teftators, unaflifted by thofe
profeflional men, * often when their wills are
¢ made in extremity reduced to the neceflity of
¢ reforting to any perfon, however unkalfull
¢ who may be at hand’—— if the judges can con-
vert thefe rules into ¢ PRINCIPLES, SET-
¢ TLED RULES of PROPERTY,’ can dc-
clare, that againft them, where the adjudged ca-
fes approving v them are faid to be. STONG, al-
though not a fingle reafon, as in the cafe of Rofe
and Bartlett, and other cafes, is pretended in
juftification of them, to be UNIFORM and to
apply POINTEDLY, terms not defined, nor
perhaps definéable, intentions of teftators, AP-
PARENT: intentions, WILLL NOT PRE-
VALE —may not judges ¢mould teftators
Wrge ‘wills into any forms, which whim,

* fancy, or worfe paffions, may fuggeft?’

When the teftator is admitted to have intend-
ed one thing, is not to adjudge him to have in-
tended another thing, and that this thall PRE-

VALE
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VALE againft that, the fame as to adjudge that
what IS his will IS NOT his'will, and futlicient,
when this 1s named interpretation, to juftify a -
profopopocia of common iende hooting fuch jar-
gon ?

Further obfervations upon rules formed by
judges, for interpretation of teftaments, that is,
for explanation of words in thém, fo that they

may be underftood by thofe who did not under-
ftand them before: | |

Judges, probably, if they had not been per-
plexed by rules juridicaly praeferibed by them-
felves or their praedeceffors, would have ex-
pounded a teftators words, unlefs they were
terms of art, in the {fenfe which other men, as
well acquainted as theirfelves with the language,
attribute to them*, reforting to thofe foyrces of
invention, which circuniftances, too many for
enumeration, too various for {pecification, fug-
geft for inveftigating his intention;

| . —would

* Marcus Pomponius Marcellus, cum ex oratione Tibevium reprebend:f-
Pty affirmante Ateio Capitone, et effe latinum, et, finon effet, futurum,
$ certe jam irde mentitur, inguit, Capiio. tu enim Caefkr, civilaien dare
¢ potes hominsbus, <verkis wuon petes.’ Swsten’ de -ilﬁ@' ammat,” 2%.
interpretation of words, which are not Tegal terms of ait, is not peculi-
arly within the juridical {phiere, and legal judgés can, by théir cafes,
precedents, authorities, rules of conftruétion, or whatever elfe ‘tl_!z
pleafe to call them, no more ¢ ESTABLISH for PRINCIPLES,

‘ RULES of PROPERTY" falfe interpretstions of fuch words thai
romar emperor, as he was told by honefk Marcellus, with a generous
boldnefs, altitough he might grarit freedom of the city tofordigriers and
budtarians; could denizate or natarslice a folotcifim j—a power, which
:lie bafg Capite, with the {ervility of a-eringing court favourite yicld-
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—would have cxpo'mded his wor ds, if they
were terms of art, fimple and unaequivacal, in |
the fenfe attributed to them- by fkilfal p1 ofeiwra_ .
cf the art; £

—would have expounded his words, 1f mex
were terms of art, but 2 aequlvoca] {0 as to be
intelligible, in a demotic, popular, or in a
technic, artificial fenfe,—in one of which the
teftament would have been valid, in the other
void—would have expounded his words in the
former fenfe; and rejected the latter; prefering |
that to this, at res magss valeat, by the benigni-
ty, quam pereat, by the malignity, of the law—
the 1aw, which favours the praefumtlon, that thc
teftator intended what he could do, rather thay |

that he mtcndad what he couid not do.

W r 99 thn )udges, who ¢ difclame all legif- |
¢ lative power to change the law,” pronounce,
that a will fha 1 not be performed, - bccaufe the |
teftator had not declared his meaning in lan- |
guage, which was prefcribed by rules of inter- |
pretatlon, rules of conftruction, as they fome-]
times are called—(truly called fo, for properly
conftruction is building, taken for expofition by
a metonymy, and wills are often, according to}
rules of conftruction, built, not interpreted, by
englith judges)—although his meaning was de-
clared in language which could not be mifunder-§
ftood—rules; . of which he had never heard
rules, which although attempted to be dignifiec
by *hcxr makers cleu%ng them with rules of law
are




aie defecive i a quahty eﬁcntm in the- con-
ititution of laws, having never been fo pro-
mulged that they can be known by thofe who
are not prmeﬁoaahf‘csm—do not judges, forming
thefe ruies, and adhaering to thcwx {o that cafes
where they have been recogn nized < will prevale
¢ againft APPARENT intentions’ of teftators,
aiiume authority to fabricate types ¢ for mould-

ing teftators wills?” do they thus © re- Wroy

éard the teftators own words, . aad compare
“ them with his circumftances, and the relative
“ fiteation of the devifees?” do they not oppofe
their rules of conftruion to the law), making
the commandment of it, TIIAT THE WILL
CF 1THE TESTATOR ORDAINING
WHAT IS LAWFULL SHALL BE PER-
FORMED, of nonc effet by their tradxtmnary
mferpretgtlans’ if this be not, ¢ what i 1s, aflum-
* tion"of a legiflative power'—power  to change
¢ the law,” tc abolifh the law? ought fuch rules
of i mterpretatxon, if it muft be called interpreta-
tion, to ¢ become RULES of PROPERTY?
if englith judges change fome of their tules, as
frequently they have done, will their apes, di?u
 nefas, be found among Judges--m the’ lautudc--
of Virginia!

"One would {uppofc.’ ruies * for mterpretatnon
of teftaments thould tend to: illuﬁrate. intentian,
fhould be conh&ent vmth thcmft:lves, hc ﬁm«

Ple.
_But,
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w But, as wc are taught, ¢adjudged cafes,’

172 n which we find thefe rules, ¢ have more
¢ frequently been produced to difappoint than to
‘ illuftrate the intention.’ B

we Inftead of confiltency, ¢ apparent clathing
1o ¢ of the cafes relied upon,” in fome inftan-
ces, where theie rules have bery applied, s
confefled, and in numberlels others may be
fthewn. |

Inftead of implicity, judges, by the canoniﬁ
art, fkiil in forming rules, for interpretation of
wriea wills, have ‘tied a gordian knot.’ |

Why gordian kﬂOt: J the ToU (vyu) ™ a.paé'u; P2 &guoc.
thc venculum inextricabile, to which is here allud-
C‘?;“';fh ed, is faid to have been ferie vinculorum
s, Caprr.  ita adfiricla, ut unde mexus inciperet,
gusve f¢ conderct, nec Fatione, mec vifu, percipi
pifet. now we learn, that the judges, tying
Wrieo this knot, were inftigated by ¢ the {pirit
¢ of the feudal fyitem;’ {o that the judges, who
¢ have been fince ftruggling,” we are not told
how lang, * fince tc untie it,” and who pofiibly
knew unde nexus inceperat, and therefore could -
have found one end of the cord with which th
knot was tied, muft have been clumfy, if they
could:not ind, gquo Je condidit, the other end.
the pellaen heio, . if he had been fo lucky as to
difcover the begining of the cord, with which
the phrygian knot was tied, would have been
more dexterous, and probably, t . rrveling it,

: | - would
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would have fulfilled 2n oracle, mﬁead of eluding
it, by the difciflion. this cxpedxcnt howcvcr.
is commended: for we are informed, W r 103
‘ would have been better if they, E\GLISH
¢ judges, had cut it, the knot, at once.” yea ve-
rily? would it have been better? if fo, why did
not, why do not, Virginia judges imitate the
macedonians example, nnce, ‘ by the american
‘ revolution, and fome of our laws, we Wrioo
¢ have happily got rid of the feudal fyﬁcm and
the fpirit of it in this part of the globc hath
been exorcifed? they would have been, they |
will be, acquited of temerity, which C‘L 2l
was afcnbed to him, and might have ,Er;p -
avoided, may ftill avoid, agonies which englifh
}udges fuffer, in ¢ their ﬁruggle for the intenti-
‘ on againft ngld unjuft rules of law,” that is,

rules of interpeetation.

The cnghfh ftru@ure of c:’mons, rules for in-
terprctatzon of teftamentc, © unfortunately zd-
¢ mitted,’—unfortunately tfuly for all but thofe,
who, like Demetrius and kis fuit, fby Wries

¢ this craft have their wealth’—a ﬁmc— f& apet’

ture of rules for expounding teftaments, W £ 103
that is, for ¢ counteracting, defeating, interti-

‘ ons of teftators’ (for to call it interpretation and
expofition, if not ironicaly, muft be nonfenfe)
a {truGure, agreedto be an imp of the W patim
feudal ftock——may be refembled rather to the
cretan labyrinth. for expediting us from its
maecanders, our Daedalus, who

ipfe
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Vieg it [ dolos teShi a1t g{'fyue ref3hvit,
Cacca regens filo vefligia—————

the general affembly, fhewed the clew, exeerat-
m*r, in our {yftem of jurifprudence, every par:
foumed of feudal materials, or fathioned in feu-
dal ﬁy le. how we fhall proﬁt by the indication
W r00 ay be augured by the cafe of Aylettsex-
W e €Cutor a"amﬁ A)ntt andbv‘(he *eulogy
which ‘no doubt was extremely deleGable to him
whom it blandithed, and “Wwhofe laborious re-

s 1earchv°s on fuch occ“hons werc pleaf ing to the
court -

M

(F) Let s fuppo(c the te{{ator to h:we ufcd
inftead of the werd, < heirs,’ the f llabus of it,
taken from the ftatute du‘c&mg the courfe of
defcents, . wnen thc, bequeft would have been
writen,thus: ¢ at my, daughters death

i give the intereft of the money to my granda-
¢ chlkiren Sarah Cocke, Elizabeth Clements,
¢ Francis Clements, and John Clements, one
. fourth to each; ‘and at their deceafe,

“[i 1ve] the prmc,xpal and mtercﬁfvto their
¢ chxléren, or their defcendents, to be difpofed

¢ by them, in fuch propornons as thcy, by theu'
¢ wills, fhall direlt; /-

+ ¢if no children nor defcendents of my gran-
¢ daughtcr Sarah Cocke be, 1 give her part to
‘ my grandaughter Ehzabeth Clements;

.:J

‘if

t tranihofitions, by whzch the c«m&m&:on, 0| cxther (erife,, withont
- the leaft change of meaning is more pertpicuous.

g
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~ % if no children nor defcendents of my other
" grandchildren be, [ igive their parts of ] the

,rm(:lpal and intereft to their father,” here fup-
}")ofcd to be the fame man. the teftator proba-
bly did not intend this: but fuch muft have
been the effect, if the father were living;

“if the father be dead [i give their pakts of]

¢ the principal and intereft to their mother,” alfo
fupnofed to be the fame woman, ¢ brothers and

¢ fifters, and their defcendents or fuch of them
“.as there be in fuch proportions;’ and fo forth.

~ ‘That the teftators words may be underftood
in this fenfe is mconteﬁable, and that they ought,
even in oppofition to ¢cafes ftrong, umform,

¢ applying pointedly,” to be, underftood in this
the demotic fenfe, by which his intention may
be fulfilled, rather than that his intention thould
be counteratted, defeated, by expofition of the
word, ¢ heirs,” in the technical fenfe, is

hold here

———sive thy thoughts no tonguc Shakfp'

. MANTISSA * g‘ﬁ?o;“b |

¥ The rule is laid down, in Rofe and
¢ Bartlett, by all the judges, that where Wr 3°2
* a teftator, having both freehold and leafehold
¢ lands, in a particular place, devifes ALL his

¢ fands in THAT plice, only the frechold lands
¢ fhall pafs.’ ~

D ‘Le
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¢ Lereport del cafe argue en le common banke
¢ devant touts les juflices de mefine le banke en le
‘ quart an du raygne de roy facques, entre
scribleruss  © Matthew Stradling, plant,” et Peter
reports. ¢ Styles, def,” en unaction propter cer-
“ tos equos colorates, anglice, pped horleg port
¢ per le dit Matthew vers /e dit Peter. Je recitel
‘ del cafe. iy John Swale, of Swalehall in
¢ Swale dale faft bp the vitex Swale, ®'t, mabde Big
< [aft will and teltament: in Wwhich, among other
¢ bequelts, toas thig, vrz. ¢ out of the kind love
¢ and refpect that i bear unto my much honour-
““ ed and good friend mr Matthew Stradling,
“ gent,” 1do bequeath unto the faid Matthew
“ Stradling, gent,” ALL my black and white
¢« horfes.” the teltatar Had gir hiack bovges, fip
‘ tohite or{es, and giy pped Horles, le point. the
< tebate therefore twasg, twbither or no the {aid
¢ Matthew Stradling {Hould Hane the {aid pped bor-
‘ {eg, bp vivtue of the (aiv bequeft, this cafe was
¢ argued by Atkins, apprentice, pour Ie pl,’ and
‘ by Catlyne, fevjeant, pour Ie detend,” Ie court fu-
< it longement e doubt, de cegt matter ; ef apres grand
‘ DCLYBCSR AT IN I ent judgment fuit donne pouy
“lepl, nifi caufa. motion in arreft of judgment,
¢ that the pyed horfes were mares; and there-
¢ upon an infpection was prayed. et {uc tes le court
¢ advifare vult.,

Thefe two cafes ¢ apply POINTEDLY. the
refolutions of them are contradictory. .

Stradling
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Strqd‘mg verfus Styles, although ad_mdged if
indeed the cafe ever exifted, ]ong before Rofe
verfus Batlett,- as may be conjetured frem divers
coqﬁderatlons, doth not appear to have been cit-
cd in the argument of the latter cafe; probably
for thefe reafons; firft, the reports of matter
Scriblerus had not been publithed; fecond, if
they had been publithed, they would have been
difregarded, not being authorized by the judges
imprimatur ; laft, the name of the fuppoied au-
thor i1s beheved to be fi¢tious, and to have been
afflumed by a certain COMMON SENSE, who,
long a probationer, had not, in the time of
George Croke, knight, reporter of Role Verfus
Bartlett, ‘ been able to become a licentiate, in
Weftminfter hall even of an cufler bamﬁe de-
gree.

¢ Thus fettled’ (the principle in Shermers wr
cafe) * it has become arule of property’ (that 3
is a law, which the judges who 2 uﬁumed autho-
rity to ordain it, hwe, and their fucceflors will
have, equal authority to abrogate) ¢ which the
¢ court cannot depart from without difturbing

¢ MANY titles enjoyed under this LONG ES-
¢ TABLISHED PRINCIPLE.

If the prefent judges (hall not abrog te thefe
rules and principles, their {ucceflors will not
want logic to prove that thofe who can make,
who can ESTABLISH, can defeat, can DE-
MOLISH, RULES of property, that is,
LAWS, i
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If precedents be requifite, they are at hand,
sWr o3y ¢FE URNleED * by the court of
appeals: for (xampl

W32 ¢ The court cannot depart from a rule of
¢ property,’ by which they mean a judicial rule
of Interpretation, as it it cxplamed by themfelves,
* without difturbing titles.” then they may de-
part from the rule, if it be a bad rule, and if
departure from it will quiet more ntles, than
adhaefion to it will difturb.

Again for 2 more POINTED example.

‘ The judges after laying down the true rule,
bu:le upen intention, unfortundtely admitted,
that, if there be no words of limitation the
common law rule muft prevale; by waich they
ticd a gordian not, which they have fince ftrug-
cled to untie. it would have been better 1P
t!w had cut it at once.’

o .. [ « L)

-t

NGRS Now, with what was this knot tied?
vy more 1la With ¢ rules of interpretation, rules of
s =1 € conﬁru&lon, prmuples, rules of
¢ property.” ¢ what are rules of property’ but
faws? who ¢tied the knot?’ judges. who
fmmed the rules? judges. who ¢ have ftrug-

< gled to untie the knotP judges. who ¢ would
« have donp better if they had cut it?* judges.
¢ at once;” when? not ln fore the knot was tied
by p“.:cﬂmsr judges, furcly, what is the pro-
PO milead of the mctwp‘loncal fenfe of ¢ tying,

§ ﬁ‘rugghng
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‘ ftruggling to untie, cuting, the knot?” forming
¢ rules of interpretation, rules of conﬁruéhon,‘
¢ principles, rules of property,” was ¢ tying.’

cndeavounng to change them was ¢ ftruggling

‘ to untie.” declaring the n to have been origi-

naly contrary to law was ¢ cuting.’

Confequently the court of appeals authorized

abrogation of rules for interpretation of tefta~
meu.tba ‘ '

IHere upon the concefiion of the court of ap-
peals, that, for inter pn,tatlon of wills, ¢ the
¢ rule mlt upon mtcrtmn is the ¢ true rule,”
deferves to be remarked, if it were a true rule,
It was a common law rule. ~ if it were a com-
inon law rule, the rule ¢ the 'udces unf rtunate-
¢ ly admitted to prev. ale ammﬁ: it,” is a falfe rule,

andthe propofition that it was ¢ the common law-

¢ ruie,” 1ir volves a contradl&lon.

¢ From the rule of property,* the rule of con-
firuction, ¢ fettled by judges and chancellors,”
in the cafe of Rofe and Bartlett, and fome other
Cdi(o, in England, ¢ the court could not depart,”
~in the cafe, of notable celebrity,* be- Wr o
tween Ayletts executor and Aylett, ¢ without
‘ dlﬁurbmg MANY titles, enjoyed under this
¢ LONG ESTABLISHED PRINCIPLE.

will

* If 'n this cafe the irtention appeared CLEAR, that the Wr 302

¢ leafehold land fhould pafs the conrt would give a decifion according to,
¢ this principle, IN SUPPORT OF THE INTENTION; but WE
¢ can difcover NO SUCH INTENTION." thefc words have beenread
by fome people without STARING !
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will obfcquence of that glaringly falfe unjuft
principie, or deviation from it, think you, pro-
duce the moft quietude or difturbance in this
country? probably the cafe hath frequently hap-

encd, € where a teftator, having both freehold
¢.and lcafehold fands, in a particular place, de-
¢ vifed ALL his lands in that place,” and been
fettled, without litigation, by the parties, who
had not been informed of this ¢ LONG ESTA-
¢ BLISHED PRINCIPLE,’” according to his
¢ apparent intention.’ and perhaps ¢ MANY
f titles have been enjoyed peaceably and quietly
¢ under’ fuch fettlements, we hear of a fingle
inftance, in this country, where any perfen had
queftioned, whether ¢ only the freeheid fands
¢ fhould pafs by fuch a devife;” in other words,
whether the poftulate of Euclid, in his elements,
¢ that the whole is greater than its part,” ought
to be granted. if fo, when Wathingtons reports
fhall be, as they quickly will be, 1in the hands
of every leguleius, indefatigable in his ¢ refear-
we ¢ ches after adjudged cafes, and ambitious
1o to deferve the ¢ opinion, that what is not
¢ preduced by him, in favour of the fide he ad-
¢ vocates, does not exift,” this cafe of Aylett, for
wr © for which nothing can be faid, but that in
32 ¢ Ayletts will are no words or circumitances
‘ to fhew an intention, which do not appear in the
‘ cafe of Rofe and Bartlett,’ inftead of being a _finss
Jitium, will multiply themn, and be as prolific as
the fabulous hydra, or that fpecies of the trug
hydra, called the polypus,
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Page 5, line 8, for Roman read Roman.

16, line 20, after the word fbe read fhould.
10, line 22 23, for aegequivalent, read equis
valent.

Page 22, line 27, for pellaen, read pellacan.






