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FALL TERM -
GRANBERRY’s Executor,

againft

josiaH & jAMES GRANBERRY:

THE appellees filed thejr bill in the High Coiitt of Chan2
. cery againft the appellant, tlie executor of their father; |
and their gudrdian; for an dccount: _ o

~ Fo the report of Auditors made in thé caife; the appellant,
tock the four following eiceptions: 1ft,. That his receipts of
money in depreciated paper; are reduced by the fcile of depre-
tidtion; on the day they were received, without dny proof that -
“he réceived it utineceflaril§, 6r delayed paying it away. to thofé
ho were éntitled to it: . o

_.3dly; Liteiét is allowed.on monies in his hands, as if he
. were 4 debtory or had retdined thé fame improperly; dnd.
thdt too at a time,*when borrowers of good cfedit were not
to beé met with; and when the executor neither did not could
miake 4 profit théreby. ’ o

3dly; No commiffidns dre allowed hini:_
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L i
[«

4thly, That [ 500 due from him to the téftator and to bé
paid in Jiine 1779, and which was paid on the day, is charged
td hiri as fpecie. . ] A . '
. Thé report being confirmed by thé High Court of Chancéry;
thé deféndant appealed. o . . .
Rowoip for the appellant; As fo the firft excéption.~—Ar -
éxecutor; is in thé nature of a truftee ; he receives no bencfit
from thé execition of his office, and fhould theréfore be fubjeét
td 1o injury; unléfs he hdth produced it by his own mifconduét,
" An executor is not only compelled to recéive the debts of his
teftator; but s bound to folicit and téénforce the payment of them:
For if they fhould be loft by his négle&, in not utfing the proper
iiedns of Sbtaining payment; hié muft fuftdin that lofs: In this
fitiiation theréfore; it would be unjuft; to burthen him with the
lofs; by depréciation of money; thus forced.into his hands, and
, at a timé; when perhaps no opportunity offered of applying it.
Boriie reafonable timie thien; fhould be allowed him; to-difpofé
of the money; béfore the fcale can with juftice be applied.
Second éxception.~~Where the rifk muft be run by the exe-
tiitor;. heé is not bound to pay intéreft: This is ldid down in
thé cafe of Ratclift s Graves, 1 Pers. 179; and tho’ in that
€dfé; intéreft was decreed, yet it was upon a principle, which
foes hot apply in this country: it was, that the money n;)ight
. e
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be infured. 8o, an executor who changes the nzaturc of deht,

. due to the teftator, becomes liable himfelf to pay it, out of l'us
own pocket—=1 Vern 473. An executor is not l:able tp pay
intereft, even in England, unlefs-he makca p*oﬁt by the prin. ,

. gipal. Brow. Ch. Rep. 359, Newton vs Bennet, ‘T he CRancellor .
was therefore miftaken, (as I humbly concewe,) when he pre—
fumed the. appellant had made a profit, becaufe the cuntrary ‘was
not lhewn "“The executor could not in this cafe, diftribute the
money amongft the legateﬂs, who were under age, and who of

- gourfe, -could not give him a dll"charge, he was t‘xerefone com=
pelled to retain it," and unlefs it appeared, that he made ufe of it

_ pothing can be more unnghtcous, than to force him to ‘pay in-
tereft.

It is.truey that the appellant ﬁands in the double ehara&cg :
of gualdtan and ‘executor, but .as the debts due from his tefta-

. tor, were not all difcharged, he’ wnll be conﬁdered as halding
the money, ini his c capacmv of executor, “The jatereft, I cori

'ﬁder asa reafona‘ole comrenlatan for his trouble, upon t the fame

! grmcnple, that he is entitled to the undifpofed furplus, Uulefg

rred, by an exprefs compenfmon allowed by the, tef’catqr
here is no cafe to be found, which fubjeéts a guardian tq thg

~pay-nent of intereft, “from whence I conclude " that he js not .
liable to pay it and 2 guardxan and ‘executop dppear to ﬂgn_d
much in the fame ﬁtuatlon for if the former, take a bond fcg

" rent due to his ward, ‘he is hable to pay it out of hxs own pocc—
et, and the bond is his own. 2 Ch. Rep. g

" ¢The law of this ﬁate, requires, that a guardlan thould annual—

Iy return-an account of the profits and of the incomé of the

* ward’s, effate, to cqurt; but-this-can only mean ‘the real eﬁate
to which, the words pr aﬁt and income, are more properly appli=
caole, unlefs indeed the ‘guardian Thould lend out the money,
in which cafe, the intereft would be income, and to be account-

- &d for. '
. Third exceptlon—The legacy given to the executor, is to be
confidered as 3 gratuity, independent of his trouble in executing
‘the truft, and not in licu of his commiffions, If he had refufed,
he would fll have been entitled to the legacy, and havmg un-
dertaken the troublé, he ought to receive 2 compenfation far lt. "

Fourth exception—The appellant, being an executor, was
not thereby rendered incapable, of difcharging a debt he pwed:
to the eftate of his teftator, .at the time it became dye, more el
pec:ally, as it appears in this cafe, that the paymhent was appliz
ed” to the dlfcharge of a debt, due from the tc"tator. I_f fo, he

-l§'
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. % éntitled equally with others, to the benefit of the law, refs
2:€ming pavments in paper money.

CanpsiiL for the appellees.  1ft Point—Nothing can be
Tore juit, or reafonable, than that an exccutor, claiming to
oe charged on a day pofterior to that, on which he received mo-
siev, or in other words, with lefs than he received, fhouldthew
foni¢ good reafori for fuch a pretenfion- It is a fiibjed, fufcep-

- tible of proof and of explanation. .

Ifthe rule laid down by the Chancellor bg rejeéted,. to what
fther cdn we refort.  The liability of an éxecutor, if he do not
fecover his teftator’s debts in proper tifne, canonly exift,” where
there wds probable ground to apprehend infolvency, ar the like;
dnd ia fuch cafes only; can he be charged with fuch negligence
4s fo render him perfonally liable. Butat a time, when a de-
preciated piper money was in circulation, [ thould not hefitate,
to confider an executor guilty of malfeafance in his office, wha
fhioiild prefs for the payment of his teltatop’s debts, uplefs under

_dn ¢vident neceflity. o . _
2d point—=The Chancellor, in the eafe of Newton and Bén-
* fiét, which has been cited, fays, that where’it does not appear,
thiat the executor applied the mongy to the purpofes of the will,
or ufilefs he brinigs it inta court, he fhall be prefynied to ufe it
iii the wiy of his trade, and be ligble -to pay intereft for it
.This cafe; is ftrongly’'in my favar. If there be debts due from
the cftate, dand carrying intereft, and the exetutor permits that
interéft to accumulate; when it might be avoided, it is right,
that he fliould anfwer it out of his own packet, _
34 point=<-By the laws of this ftate, a guardian receiving the
gfiate of 4 ward; muft annually render an account; ; and be is
“confined to the prafits ér other income, for the fupport of the
Wward; without being permitted tq go farther, The word ¢ffats
" jtichidés mongy, as well as land. ~ :

THE PRESIDENT delivered the opinian of the court.

‘The firft objeGion made to the report is, that the paper. mo-
. hey is reduced by the fcale of depreciation, on the day it was
fécéived by the executor. Upon general principles, fucha rule,
woisld certainly be improper and unjuft; and efpecially too,
\hien the money was received in a ftate of rapid. depreciation.
The execiitar may not be able to find acreditor, or legatee,
to whom he could pay the money, on theday it was received, or
the payment might be {ufpended in fome cafes, by difputes a-

- Iongit créditors fof the preference, : ’ B

' ’ ' ut.
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" But in tl'us calg, the appellant has nenther objected to the modc

_ eriginally, nor pointed out any other,. the propriety of which -

‘might be confidered by the court: on the coptrary, his ac.

_counts were flated by himfelf in the fame manner, the. debits
‘and credits being reduced by the fcale; an the'day they were
'yeceived and paid. He ‘ought therefore to be. bound by this
mede, and the. Chancellor d id nght, in over-rqlms this exccp- .
. tion. :

The fecond objeé'tlon, is to the charge of intereft, asif the
‘executor were a debtor, "or had received, or retained the money v
lmproperly It is contended, " that fuch a charge, at the.time it
is made, “is peculiarly. unjuﬁ as there‘were- then no borrow-:

" ers of goad credit: to-be met with; and that theexecutor pe;- :

. ther did nor.could derive a proﬁt from it, .

There are no fa&sdifclofed in the record  which can throw
light upon this fubje& The bill is filent as to intereft, and fo
is the anfwer, except that part of it* where (l'peakmg of the pa:
per money which he had. fcaled,) he ftates thé.i injury arifing
" from confiderable fums having beén on hand, “from time to time,
leflening every day in their’ value, without beneﬁt to - him,- -
and without an opportupity -of paymg it away.” Thus the
quelhon ftands. upon the face of the accounts. It is true; that
- there-is no general rule, which obliges an executor to pay in~
téreft. We find from the cafes vpon’ this fub_;e& .that it hag
been determined both ways § apd upon prmcnple, it wnll appear,

: that no general rule éanbé. formed.

- Each cafe muft depend upan its own parucula; c:rcumﬁances,
in fome cafes the executor ought,andin others, hé ought nottoan:
{wer intereft. In this wethink heoughttobe accountable forinter-
-eft, on the money refhng in his hands, from timeto time. But
for the reafons before ﬁated, in confidering the firft point, it
would be too rigid, and'i mjurlous, to charge hnm wnth intereft

_ from the day of each ‘receipt of money: - ‘Fhe accounts ought

to be clofed'at the.end of each year, .and intereft-allowed upon
the different balances, up to the year 1782, when the whole

_ tranfaction clofed. But fuch intereft, ought not to be carried

~ to the account_ of the fucceedmg years; in order-to dedu® the
" fameé, from the payments made in-fuch fucceeding years. This

1.hough done in the commof cafes of debtors»xs too ﬁn& as to
truftees,

As to the rifk ﬁated at the bar, or the dlﬂiculty of procur-
_ing borrowers, it is .an objection which _does not come from
th aexecutor, nor is it Tated by hnm m his anfwer, but is

Hz. T mentxoned

o =



250 .FALL. TERM

mentioned in argument as a poffible cafe. But if it wert true,
- he might have applied to the Chancellor for his direfion; asto
lending it to individuals, ‘or to the public, which would have
made him fafe; or he might have carried the money into that
‘court. . In this cafe there were children, whofe fortunes were
almoft entirely pecuniary. It would therefore be unjuft that
the money fhould lie in the executors hands unprodudive, foas
to deprive the legatees of maintainance, or oblige them to refort
- to the principal of their legacies. Ce, .
" If the executor does not fettle his accounts every year, he
ought at leaft to ftrike the balance at the end of every year, that’
he may fee the ftate of his accounts and of the funds in his hands.
It is upon this principle, that we eftablifh the rule beforc men-
tioned. ' :
- In ftating this intereft; the appellant ouglit to have credit for
the £ 500, in 1773, which by the will was directed to be lent
him without interett, and to be re-charged with it in 1778,
whern the loan was to ceafe. Tt ' ' :
The third objecior is made on the fcore of commifiions.
~ An executory is certainly entitled to fome compenfation for
kis trouble, and that, by cuftom, is generally fixed at five per
cent upon afual receipts.  But it is objeCted, that the legacy
left to him, is a bar of all further compenfation. The rule,
that a legacy given to an executor, defeats his claim to the un-
difpofed refidyum, is aflimilated to the point under confideration.
But that principle, feems to be much miftaken, - in the applica-
tion made of it. . It is unneceflary for us to give an opinion up-
on that point, as in this cafe, there is no furplusj yet it may be
obferved; that if there.were fuch a refiduum, the lzgncy would
be no bar, as there were feveral executors, to all of whom uns
equal legacie$ are given, and fo this court decided,  in the cafe-
.of Shelton-and Shelton. T he prefent queftion therefore, like
all others of this nature, depends, (as to the amount to be allow-
ed,) updn the cuftom, and the intention of the teftator.” He
clearly meant, to allow an adequate compenfation. To one
executor, he gives £256, and left that fhould be an infufficient
recompenee for his trouble, he authorifes the other executors
to encreafé-it, if neceflary. JIn the codicil, he gives the appel-.
lant (who is not named an executor in the willitfelf,) alegacy,
as being bis nephew, and to this, he would have been entitled,
tho’ he had refufed the office. * Jt would feem, as if the teftator
did not at firft mean to make him an executor, by his direting
his éxzuutors, to lend him £500 with intereft.  So that it is
: " evident,
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evident, he never intended the legacy as a compenfatich for his
fervices, but merely as a bounty. The appellant’ therefore,
. aught to haye credit, for five per cent commiflion on his re,
ceipts of each year, before the accounts are :i?fed, in order to
adjuft the intereft as before mentioned: J .
As to the 4th point, the court entertain fome doubt, whe
ther the £ 500, ought to be charged to the defendant at all,
T ofnot? ¢ : L ' _ . . -
In the exceptions, it is flated as-a debt due from the appel- .
lant, to the teftator, and paid in 1778,=in his account, he
gives credit in O&ober 1777, for -this fum, as due in 1778;
and reduces it by the fcale of O&tober 1777. He is charged .
with it by the commiffioners, in 1778, as cafh, had five years,.
without intereft, and .theén due; in which cafe, be ought not
.0 be charged with it, unlefs he recgived it in other money,
", that what came % his hdnds'by colleétion, with the whole of
which, he .feems to be' charged in the account. This fa&
therefore, muft be afcertained-in the Court of Chancery. .
If it appear, that heis fo charged, the credit _in his account
- {as executor,) in O&lober. 1777, ought to be confidered as-a ™
* payment on that day, in paper, and reduced by ‘the fcale ac-
cordingly; for a debtor, by undertaking the office of an execitor, -
cannot be ptevented from ‘exercifing, in common with others, -
sheright of paying in paper.money a debtdue to the teftator, And,
as no better proof can be-expefted, the entry in his account,
" will be evidence of the time of payment, and from that time, .
‘he boundhis fecurities, to be anfwerable for the proper applica-

tion of the money, ™~ :

The decree therefore muft be reverfed with cofts, and the caufe
* remanded to the High Court of Chancery for the enquiry to be
“made, and for an account te bg taken, according to the princi=

ples of this decres, ‘

_CASES





