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Alexander v. Morris et als.

Upon the whole, the Court is of opinion that the decrees
are all right as far as they go; but that Morris's recovery
ought to be suspended, until he shall release the judgments of
Stott & Donaldson, and indemnify Alexander against the out-
standing bills, if any, endorsed by him, or allow him credit for
their amount: And, with this direction, the decrees are af-
firmed, with costs.

T MLINSON AND OTHERS V. DILLARD.

_Friday, November 13th, 1801.

By the act of distributions of 1792, the personal estate is distributable among the
persons entitled to the real; and, therefore, the mother of a deceased infant was
not entitled under that act, to any part of his personal estate derived from the
father.*

Tomlinson and others brought a bill against Dillard in the
High Court of Chancery, stating, that the plaintiffs are, some
of them, the brothers and sisters, and the rest descendants of
the brothers and sisters of Benjamin Tomlinson, de- [106]
ceased. That the said Benjamin Tomlinson died Feb-
ruary 1, 1791, leaving a will, whereby he gave his wife, Nancy
Edloe Tomlinson, one moiety of a tract of land in Greensville
county, in fee simple; together with the use of the plantation,
in Greensville county aforesaid, whereon he lived, during her
natural life: and then devised as follows: "Item, whereas my
said wife appears to be pregnant at this time, I give all the
rest and residue of my estate, real and personal, to such child
or children as may be born from my intermarriage with her;
if she should bring fofth more than one, to be equally divided
share and share alike: If but one, I give the whole of the said
residue of my estate to that one, whether male or female, and
to his or her (as the case may be) heirs forever." That after
the testator's death, the said Nancy Edloe Tomlinson, the wife,
was delivered of a son called Benjamin Edloe Tomlinson; and
in the year 1798, she intermarried with the defendant George
Dillard. That the property devised to the wife, included all
that, and much more than the testator received by her. That
the testator's said son, died on the 3d September, 1798, at

* The law was altered in 1801. See Revised Code of 1819, p. 382, ? 29, 31;
Code of 1849, p. 524, ? 10.
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Court of Appeals of Virginia.

about eighteen months of age, leaving the said Nancy Edloc,
his mother, who was at that time the wife of the defendant
George Dillard. That the said Nancy Edloe Dillard survived
her son, the said Benjamin Edloe Tomlinson, but a very short
time, and then died, leaving the said defendant George Dil-
lard, her second husband, alive. That the plaintiffs are entitled
under the act of Assembly, to the whole estate, real and per-
sonal, of the said Benjamin Edloe Tomlinson, as he died an in-
fant and intestate: but the defendant George Dillard, having
obtained administration on the estate of his deceased wife, re-
fuses to deliver it; and, therefore, the bill prays a decree for
the estate.

The answer insists, that the mother became entitled to the
slaves and personal estate of the infant at his death, and, con-
sequently, that the defendant, as her administrator, is now en-
[107] titled thereto, without being accountable to any person

for them.
The Court of Chancery, being of opinion that the mother

succeeded to the slaves and personal estate of the infant, at
his death; and, consequently, that the defendant, as her ad-
ministrator, was entitled to them; decreed, that the bill should
be dismissed with costs. From which decree, the plaintiffs ap-
pealed to this Court.

CALL, for the appellants.

The act of Assembly is positive, that the personal estate
shall go to the same persons, who are entitled to the real es-
tate. Of course, none can take the personal estate, but those
who are to share the lands. Therefore, as the defendant is
not entitled to any part of the lands, he has no claim to the
personal estate.

WICKHAM and RANDOLPH, contra.

By the act of 1785, [c. 60, 12 Stat. Larg. 138,] there was
no difficulty, for the relations on both sides were entitled.
But this the Legislature thought was hard, in the case of
lands only ; and, therefore, as to them, they altered the rule,
where an infant died seized. But this was not intended to
apply to the case of chattels; to which the words descent and
purchase do not regularly apply: for, they are continually
subject to change ; and, consequently, the inconveniences at-
tending the attempt to ascertain which of them came from his
parents, and which from other sources, are incalculable. The
notion of transferring the estate back to the blood of the first

[Oct. 1801.



Tomlilnson et als. v. Dillard.

purchaser, was bottomed on the feudal system; and, therefore,
no longer to be regarded in this country, where that system is
now wholly exploded. It is clear, that, between the years
1790 and 1792, the personal estate was not subject to these
exceptions; and the act of 1792, [c. 93, R. C. ed. [108]
1803,] only meant to incorporate the old laws, without
affecting or altering their construction. Brown v. Turberville,
in this Court, 2 Call, 390, went upon the principles contended
for by us. If a contrary construction should prevail, there is
no provision for the estate of a deceased infant, not derived
from the father or mother.

CALL, in reply.

As the law is positive, the argument drawn from mere rules
of construction will not be sustained; because, that would be
to make the law bend to the rule, and not the rule to the law.
The words, purchase and descent, will not produce the differ-
ence contended for; because, if the word " descent," be con-
fined in the manner mentioned, it explodes the whole system.
For, that word is used throughout the statute ; and the word
"Purchase," is not at tll applicable to personal estate. It will
not be difficult to take an account of the different estates; as
the period of acquisition is short; and the will, the inventory,
or deeds, will always discover it. The Legislature, by the act
of 1790, [c. 13, 13 Stat. Larg. 122,] only intended to add to
the law of descents, and meant that the statute of distribution
should refer to both. If the Legislature had intended the
contrary, they would have declared so; whereas, instead of a
declaration to that effect, they merely amended, that is, added
to the law of descents, leaving the whole to be considered as
one, and the act of distributions to refer to it, as an entire
system. The provisoes operate as exceptions to the person,
and not to the estate; because, the act first constituted gene-
ral heirs, and then excluded some of those heirs in a particular
event; leaving the rest to take the estate. In this view, the
case of Brown v. Tfurberville, if it applies at all, is in our
favor; because, the argument, that the statute would, upon
our construction, be absurd and contradictory, as it would
make the estate derived from the parents go differently from
that derived from any other source, applies as forcibly [109]
in the case of lands ; because, it is the provision in the
case of lands, which we contend for; and, therefore, if the
absurdity exists, it is in the law, and not in our construction.
The strongest argument against us, which has ever occurred to
me, is, that both acts were to be taken as one system. But,

VOL. III.-7
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that in fact proves nothing; because, they are two distinct
acts. That of descents passed first, and the other afterwards.
But, if they had been one act, it would have amounted to the
same thing ; for, the lands would have been subject to a par-
ticular course of descent; and then it would still be a declara-
tion that the personal estate should go in the same manner.
Under every point of view, therefore, the decree of the Court
of Chancery is wrong; and ought to be reversed.

Cur. adv. vult.

ROANE, Judge. In the year 1787,* the Legislature passed
an act, altering the course of descents. This act related only
to lands ; and was part of a system commenced with a view of
conforming our laws to the genius of our government, and
abolishing the feudal and monarchical principles derived to us,
therein, from the parent government of Britain. The great
principle of the law was, to lose sight of the stock from whence
the land descended, (or, in the feudal language, the blood of
the first purchaser,) and, considering the person last seized as
the absolute owner of the land, to make that will for him, in
case of intestacy, which the natural affdctions of mankind au-
thorize us to infer, he would have made for himself. For in-
stance, the descent was ordained to the father or the mother,
in preference to collateral relations on the part of the mother
or father, as the case may be. No person acquainted with the
feelings of human nature can say, that this canon of descent
was not conformable with the general policy of that law; none
[110] can pretend that a father or mother is, in respect of

the son, a stranger, or that he or she would not have
been preferred, by him, to a collateral kinsman of the other
line.

Thus the law stood as to real property; and an act of the
same session adopted, by reference, the same canons, for the
distribution of personal estate: both laws were founded on the
justest and truest principles, which ought ever to govern the
Legislature, until they forget that the son was the owner of
the property; and that no human being is more dear to him
than his father or mother.

In the year 1790, [c. 13, § 3, 4, 13 Stat. Larg. 123,] how-
ever, the descent law was altered, and it was enacted, that
where an infant shall die, without issue, having title to any
real estate of inheritance, derived by purchase, or descent, from

[C The act was passed Oct. 1785, and took effect Jap. 1. 1787, c. 60, 12 Stat. Larg.
138.]
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the father, the mother of such infant should not succeed there-
to, if there be certain relations (specifying them,) on the part
of the father, this provision is reciprocated, to the case of land
coming on the part of the mother; with a saving of the right
of dower and curtesy, as the case may be. Every person at
all conversant with the law, will readily perceive, that the
terms real estate of inheritance, purchase, descent, dower and
curtesy, are wholly inapplicable to chattels, however adapted
to lands. But, I will pass on, from this argument, to others
deemed of greater efficay.

Habituated to respect the Legislature of our country, I
have, nevertheless, no hesitation to say, that this law of 1790,
was anti-republican and aristocratic: founded on false princi-
ples, and on a total dereliction of the policy of the act of
1785. It was anti-republican and aristocratic, because it
tended to keep up the wealth of families; and so contravene
the wise policy which annihilated entails in 1776. It was
founded on false principles, because it forgot that the infant
was the owner of the property, and had respect only to those
from whom he had derived it, who had parted with the [111]
interest therein, and with relation to whom, only, the
mother or father, as the case may be, can be considered as a
stranger, and because it made a disposition for the infant,
which he never would have made for himself; and which the
Legislature did not pretend to set up, for those who were,
themselves, capable of disposition.

This act of 1790, however, although the act of distributions
was then in the particular contemplation of the Legislature,
and in fact amended by it in another instance, did not extend
this provision to the case of chattels ; and good reason will
presently appear why it did not.

In 1792, the Legislature revised our laws. It was the ob-
ject of that Legislature to simplify, not to alter those laws ;
and, in a case of doubtful construction, this acknowledged de-
sign of the Legislature, will be permitted to have its weight.

In this session of 1792, [c. 93, R. C. ed. 1803,] an act was
passed, to reduce into one, the several acts concerning descents;
incorporating, among the rest,'the provisions before stated, of
the act of 1790; and a distribution law, of the same session,
referring to the act just mentioned, by its title, enacts, that the
surplus of chattels shall be distributed, to the same persons,
and in the same proportions, as lands are directed to descend
in, by that act : and the present question is, whether this re-
ference adopts the canons of descents, as applicable to per-
sonal chattels, only as a general rule, to be varied as other
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laws, on that subject, and the nature of chattels in certain in-
stances may require ; or establishes them as an universal rule,
for distribating chattels, comprehending all cases, and adopt-
ing the aforesaid provision, among the rest.

The former construction involves us in no difficulty what-
ever: the latter presents consequences which none can foresee
or estimate.

I adopt the former construction, for the following reasons:
[112] 1st. Because, it was supposed that the Legislature of

1792, did not mean to extend this provision to chattels,
on account of the consequences which would ensue, some of
which will be now stated; because, the general design of that
Assembly was not to alter the laws; and because a mistake
probably arose in the present respect, by referring to the.
descent law, by its title, instead of enacting the provisions in-
tended, totidem verbis.

2d. Because, even an unequivocal expression, by the Legis-
lature, may be controlled by consequences, and the reason of
the law, taken on a general view; and a fortiori, in a case of
general or doubtful expression.

3d. Because, the provision, as relative to the lands, is
founded only on the idea of the party's being intestable, which,
in that case, continues till the age of 21; whereas, he is testa-
ble of chattels at 18: The reason and ground of the law,
therefore, as applicable to lands, ceases, at least in part, as
applying to chattels.

4th. Because, although the act is reciprocal as to lands, i. e.
extends to lands descending from the mother, as well as from
the father, yet, from the nature of that property, in respect to
the rights of the husband, no inconvenience will ensue from
such extension: whereas, in relation to chattels, such extension
cannot exist without infringing the right of the husband to
take, absolutely, the personal estate of his wife. If such right
exists in him, a descent of chattels to his wife's child, as from
her, can never exist. A moiety of the cases, therefore, con-
templated by the provision, can never take place in respect of
chattels, without repealing the general law, vesting the wife's
property in her husband. A dilemma consequently exists in
this particular; the consequences of which, either way, are
very operative, in opposing the construction which obtained.
[113] If, as I clearly suppose, the right of the husband to

his wife's personal estate, cannot be affected by this
provision; if it applies, (and it is here to be remarked, that
the husband's right is recognised in the clause immediately
following,) it follows, that the provision, although reciprocal in



Tomlinson et als. v. Dillard.

words, is not so in fact. I will put the case of an infant dy-
ing seized of personal estate, derived from his father, and from
his mother through his father, they both being dead. Now, as
the mother's chattels, being transferred to the father by the
marriage, go to the child, as from the father, it follows that
the relations on the part of the mother will, in every event, be
excluded, and those on the part of the father, in every event,
succeed. The law, therefore, is not reciprocal, but partial;
and those who admit the right of the husband, and yet con-
tend for the provision in question,-must give up that part of it
which favors the mother, and thereby alter the law, so as to
operate in all cases, in favor of the father.

5tt. Because, if the same rule prevails in all cases, as rela-
tive to both kinds of property, it would abridge the admitted
right of aliens to take personal property, because they cannot
also take lands. Besides, if the law had been enacted, e con-
verso, i. e. if the canon had been established in the distribution
law, and then referred to in the descent law, it might equally
have been argued, that the right of aliens to take lands was
enlarged, or rather created. But, certainly, these important
innovations, in the general law on this subject, shall not, any
more than the before supposed innovation in the law affecting
the husband's right to his wife's personal estate, be affected by
this side-wind construction, if another rational construction
can be found.

6th. Because all laws have reference to the subject matter
thereof. Land, from its permanent nature, is capable of being
traced ad infinitum ; but, chattels being of a fluctuating na-
ture, and moreover the property of some of them consisting in
their use, are not traceable; and, after a lapse of 21 years,
great inconvenience as well as litigation would ensue, [1143
from attempting it. If it be said that slaves are more
permanent and capable of being identified, the answer is, that
they stand upon the same foot with all chattels, and must
stand or fall by a construction embracing all.

A construction besieged by such difficulties, and unavoidably
producing such consequences, is entirely inadmissible.

But, it is said that the words of the act of 1792, are ex-
plicit, and must prevail. Judge Blackstone, in his position,
that the reason of the law is to be consulted even in opposition
to the letter, puts perhaps a stronger case than the one before
us. A mischief of the common law, he says, was, that ecclesi-
astical persons let long leases, to the impoverishment of their
successors. To remedy this, the statute of Elizabeth was
made, declaring void all leases made by ecclesiastical persons

Oct. 1801.]
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for longer terms than three lives, or 21 years. 1 Black. Com.
87. Although these terms are as comprehensive as the Eng-
lish language can afford, it was yet holden that this act does
not make such leases void, during the life of the Bishop, &c.
as not being within the mischief intended to be remedied. To
say the least, the application of this decision to the case before
us, will exempt from the operation of the act of 1792, all cases
happening after the decedent had attained 18 years of age;
for, he was then testable, and may perhaps have actually made
a testament. If, then, in that case, we must depart from the
general rule laid down by the act, as not being within the mis-
chief intended to be remedied, we may, in all cases, in which
it is equally inapplicable; we may withdraw personal e~tate
from its operation altogether, for the reasons already assigned.

I am, consequently, for affirming the decree.

FLEMING, Judge. I have not had a moment's doubt upon
this case. The language of the acts of Assembly leaves no
room for criticism. That concerning the course of descents
[115] excludes the mother, in terms, from any share in the

real estate; and that concerning distributions, passed
at the same session of the Legislature, has declared, that the
personal property shall be distributable in the same manner,
and go to the same persons with the real estate. This fixes
that the same persons are to take both estates. It is in vain,
therefore, to urge the confusion and difficulties which it is said
must ensue from this mode of interpreting the law; because,
the Court are bound down by its positive precepts, and have
no discretion in the matter. For, whatever latitude a Court
may think proper to indulge, where the expressions are ambi-
guous, they certainly have no right to do so, when the words
are clear; but, if inconveniences follow from a literal construc-
tion, they must be redressed by the Legislature, and not by
the Court; who are not to torture the words in order to dis-
cover meanings which the Legislature never had, but are to
pursue the plain import of the statute, without regard to the
consequences. I am' therefore of opinion, that the decree
should be reversed, and the personal estate distributed among
the appellants.

CARRINGTON, Judge. The principle of the decree is equita-
ble, as it extends to the mother a proportion of the son's es-
tate; but it appears to me to be repugnant to the positive di-
rections of the law. The terms whereof are too explicit to
admit of any latitude in the construction; which can never
take place, but when the expression is doubtful, and a strict

[0ct. 1801.
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adherence to the letter might disappoint the intention of the
Legislature; and, then, the latitude is allowed to support, and
not to defeat the law. Such was the case of Brown v. Turber-
zille, where, from the ambiguity of the expression, there was
danger of subverting a great part of that system of descents,
which was evidently contemplated by the Legislature; and,
therefore, to avoid so great a mischief, a liberal interpretation
was adopted by the Court. But here, the law is expressed in
terms too plain to be misunderstood, and there is nothing which
leads to a conclusion, that the Legislature intended any thing
more than what they have explicitly declared. For, the [116]
§ 5 of the act of 1792, concerning the course of de-
seenti, excludes the mother from a participation in any part of
the real estate of her deceased infant, which was derived from
the father; and by the act of the same session, concerning the
distribution of intestates' estates, it is declared, that the per-
sonal property of the decedent shall be distributed in the same
proportions and to the same persons as lands are directed to
descend in, and by, the first act. This declaration leaves no
room to doubt: for, it is a clear expression of the legislative
will, that there shall be no distinction as to the persons who
are to take, whether the estate be real or personal. The
Court, therefore, has no authority to enter into equitable en-
quiries, when the positive meaning is so clearly expressed, but
it must rest with the Legislature to correct the evil. Besides,
it is very probable, that in the course of so many years, many
estates have been distributed according to the letter of the act,
and that many persons have bought and sold and regulated
their transactions accordingly; the mischiefs, therefore, of a
contrary construction, at this time, would be incalcuable. The
result is, that I am of opinion, that the decree of the Chancel-
]or should be reversed ; and a decree entered, in its room, for
distributing the estate among the complainants, according to
the prayer of the bill.

Ly.oxs, Judge. The inclination of my mind would have led
me to support the Chancellor's opinion; but the words of the
act of Assembly are too strong to be resisted. I think, there-
fore, that the decree should be reversed.

PENDLETON, President. A testator, by will in 1797, devises
to his wife a tract of land, and seven slaves in fee, and other
lands for life, and supposing his wife to be pregnant, gave all
the residue of his estate, real and personal, to the child or
children she should bring by him. The wife had a son, who

Oct. 1801.]
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lived about eighteen months, and then died, leaving no brother
[117] or sister. The mother intermarried with Dillard, and

after her death, administration on her estate, as well
as on that of her son, was granted to Dillard, who claims the
personal estate of the child. The appellants are the brothers
and sisters of the testator, and of course the next of kin to
the child, by his father, and being entitled under the law of
descents to the lands, which came from the father, claim the
personal estate, under the same predicament by the act of dis-
tributions. I will consider how the distribution would have
stood before the act of 1785, what were the rights of the par-
ties under that act, till 1792, and what is the operation of the
latter act? The act of distribution prior to 1785, having dis-
posed of an intestate's personal estate between his wife and
children, provides for contingencies happening in the family.
If after the death of a father any of his children shall die in-
testate, without wife or children, in the life-time of the mother,
every brother and sister, and the representatives of them,
shall have an equal share with the mother; and if all the chil-
dren shall so die intestate, in the life of the mother, the por-
tion of the child dying last, shall be equally divided between
the mother and the next of kin by the father ; thus assimila-
ting it to an executory devise, upon an event which must hap-
pen in the life-time of the mother, in a will, which the Legis-
lature are supposed to be making, to accord with what would
have been the will of the intestate : and the effect of this law,
in the present case, would have been that the personal estate
would have been divided into equal moieties, one of which
would have gone to the mother, and the other to the appel-
lants. Slaves were not then included in personals, but de-
scended to the heir, and could not, by descent, have passed
out of the father's family. The act of 1785 made no differ-
ence between lands and personals, but gave the whole of both
to the mother, if there were no brothers or sisters of the in-
testate, to share with her, and vested the property in the first
takers, without providing for future contingencies; or enquiry

[118] how the intestate acquired the estate. The law of
1790 changed the descent, as to lands, in the case of

an infant intestate, excluding the father and mother from any
share in the lands which came to the infant from the other
parent; but this made no difference as to the personal estate,
which, by the act of distribution in 1785, was not to follow
future laws of descent as to lands, but referred to the act of
that session by its title. Thus stood the law in 1792, when a
new act of descents was passed, incorporating the acts of
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1785 and 1790 into one; and extending the exclusion, (in the
case of an infant -intestate,) of one parent, from a *share of
the estate which came from the other, to the issue of such ex!
eluded parent by another husband or wife; and, having passed
that act, they proceeded, to make a new act of distribution,
copied, I believe, throughout, from the act of 1785, until they
came to the reference-to the law of descents ; 'and that clause
has these words, "If there be-no wife, then the whole-of such,
surplus shall be distributed in the same proportion and to the
same persons as lands are directed to descend in and by an
act of the General Assembly, entitled an act to reduce into
one the sevral-acts directing the course of descents ;" which is
the' title of the new act. This was mentioned by Mr. Ran-
dolph to be probably a mistake in the reference, for which a
blank had been left in the draft of the bill, referring to the
title of the new act, instead of that of .1745, from inattention,
or inaccuracy in the Legislature. On reflection, that gentle-
man must discover that this observation applies against his ar-
gunent. For, if the draftsman of the bill had meant to refer
to. the law of descents of 1785, he would. have inserted the
title of that act; but, intending to refer to the new law of'
descents, the title of Which was not then fixed, he left a blank
to be filled up with such title, when known. But admit the
probability of such mistake, and still it is possible that, having,
changed the -principle as to the descent of lands, from that of
1785, they might also mean to change it as to person- [11
als : since both weie to depend upon the case of an in- j.
fant intestate,<and the, claim to be adjusted within a short
period, when it might not be so difficult to distinguish his sev-.
eral acquisitions of property; which would be, generally,
donations from his parents, or others; more especially in the.
case of slaves, an extensive branch of personal property, which
as well as lands, they might intend should be continued in the
family of the father, in case there were no children ; and not,
go into a strange family. It is observable, that the Legisla-
ture has made a distinction between slav.es and other personals,
in the case of the widow's dower; since, in the slaves, she has
only.an estate for life, whilst she has a property in the other'
personals : a ,distinction which they did not think it neces-
sary to make in the case now under consideration; but left the
lesser to follow the greater class of personals. It rests with.
the Legislature to explain their intentions, which I hole they'
will do, to settle the law in this important point; and, in doing
so, I trust they will at least allow some share to the mother,
as before 1785. If the Legislature are silent upon the sub-

Oct. 1801.]



Court of Appeals of Virginia. [ 1

ject, that silence ought to be considered as an approbation of
the opinion of this- Court, and the point will be settled. But
the words of the law appear to me to be too strong to admit
of any' construction by this Court, as they expressly direct
that the personals shall go to the same persons as lands go-to,
under the new law of descents, adopting the exclusion in the.
provisoes of that law, as well as the othier parts of it. For,
after all, how does the intention of the Legislat.ure stand in
ihe -comparative view of these acts ? In 1785, they declared
that the lands and personals of an intestate shall go the same
way: and in 1792, they haye declared the same thing in posi-
tive terms, although they altered the course that both- should
take in certain cases, not using a word to distinguish one from
the other. The reasoning of'the Chancellor, (relied on 'by,
the counsel in this Court,) drawn from the words. "real estate'
[120] of inheritance, descent and. purchase," used in the law

1 of descents, has no force upon my mind, since real.
,.estates were the only subject of that law, and it would have
been absurd to have used any expressions applicable to per-
sonals ; but that application is made to, the latter by the act
of distribution; nor do I discover that the whole pf the sur-
plus must go one way under that act; since the whole surplus
is distributed, although part shall pass to one person and part
to another. The case of Brown v. Turberville depended upon,
the §7 of the law of descenis, directing'that "if-there be no
mother, nor brother, nor sister, nor their descendants, and' the
estate shall not have been derived, either by purchase or de-
scent, from either the father or the mother,.then the inherit-
ance should. be divided into moieties, one of which should go,
to the paternal, and the other to the maternal kindred." The
intestate in .that case was an adult person, and the Legislature
having omitted to confine it to the case of an infant intestate,
although it was the apparent intention to refer to the former
parts of the law, which so confined it, the Court in construc-
tion interposed the words in the case of an infant intestate, so
as to make the clause, read, 'and the estate shall not in the
case of an infant intestate have been derived from either father
or mother," to comply with the apparent intention in the law;
but, in this case, I can discover nothing which'shews an inten-
tion to exclude personals from the proviso, in case of an infant
intestate. The mother, therefore, is entitled to no part of the
child's *personal estate, which came from the father; and, in
my opinion, the decree ought to be reversed, and a decree 'en-
tered for the appellants.

The decree was as follows: " The Court is of opinion that
the act of Assembly, passed in the year 1792, for the distri-

[Oct, 1801.



Oct. 1801.] Tomlinson et als. v. -Dillard.

bution of intestates' estates, having enacted that, if there be
no wife or children, the surplus of the personal estate shall be
distributed to the same persons, and in the same pro- [1911
portions as lands are directed to descend in and by an
act of the General Assembly entitled an act reducing into one
the several acts directing the course of descents, has adopted
the exceptions in the 5th and *6th sections of the said law of
descents, which exclude the father and mother, and their chil
dren, by another husband or wife, from succession to the lands
of an infant intestate, which came to him from the other pa-
rent, as well as the rule to which they are exceptions; and
extends the exclusion equally to a distributive share of the
personal estate coming to the infant in the same manner.
The words real estate of inheritance, descent, and purchase,
used in the law of descents, and applicable only to lands, form
no objection ; since lands only are the subject of that act, and
it would have been absurd to have used -terms therein applica-
ble to personals; but, in the act of- distributions, the Legisla-
ture have declared that personals shall go to the same persons
as the lands are to pass to by the law of descents : words too
plain and positive to admit of doubt or -construction: and
which would be violated, in the present case, by the mother's
taking -the personal estate, and the lands going to the relations
-by the father; that is, such of both as came to the child from
the father, for if he was-entitled 'to anyother estate of both,
or either class, it will go wholly to the mother, and that the
decree aforesaid is erroneous. Therefore, it is decreed and
ordered, that the same be reversed and annulled, and that the
appellee pay to the appellants their costs by them expended in
the prosecution of the appeal aforesaidqhere; and this Court,
proceeding to make such decree as the said High Court of
Chancery should have pronounced, it is further decreed and
ordered, 'that the appellee deliver to the appellants all the
slaves of the infant intestate, which came to him from his
father, and account for their profits; that he also account with
the appellants for the other personal estate which came to 'the
intestate in the same manner, and. pay what shall be [122]
due thereon; and the cause is remanded to the'said
High Court of.Chancery for accounts to be taken, and further
proceedings to be -had therein, according to the principles of
this decree."*

[:See Dillard v. Torslinson et al. and Wyatt, adm'r. v: .ffuse et x. cc al. 1 Munf.
183, in which the principles of this decree were confirmed; and Addison cc ux. v.
Core's adm'r. 2 Munf. 279.. But see the act of Jan. 22, 1802, c. 296, R. C. ed. 1603,
and of Mar. 10, 1819, c. 96, R. C. ed. 1819.]




