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_ But Garland not being of that defcsiption, can claim né bene.

fitunder it. The advertifement therefore is out of the queftion;

and without it, there is no doubt, but that the admiiffion of the

bohds as oftsets was improper. Neither the advertifement, nor the

bonds ought to have been given in evidence to prove a payiment;

updn the plea and ifiue joined in the caufe. .
Judgmient réverfed and a new trial awarded.

Stz JONATHAN BECKWITH,
' ' againft o
- 'BECKWITH BUTLER & others. .

7§ \H E appelleés filed their bill in thé High Court of Chariz
ceryj; praying for a diftribition of the perfonal eftate

of §ir Marmadike Beckwith,. and to fet afide 2 deed made by

" Sir Marmaduke to the appellant for 14 flaves, upor a fuggefti=
on of fraud in.the obtaining of it; 4nd for adivifion of them a=
mongft the repréfentatives. '

The, defendant in his anfwer deniés the fraud in obtaining the
deed, and contends that it was but a reafonable piovifion for hiin;
the hieir of the family and title, otherwife unadvanced. He
ftates that there were little other eftate except a debt die by
bond from Col. Taylo¢ whicl his father gave himi in his life-
time as a compenfation for his having coniented to the fale of &
large Englifh eftate which would have defcended to him.

The allegation in the anfwer refpeling the gift of Tayloe’s -
bond is not fupported by teftimony.

The Chancellor having directed an account of advancements .
made by Sir Marmaduke Beckwith’ to his children and grand-
children with thz value of fuch advancéinents; alfo 4n ‘account

-of the valuc of fuch.of the flaves, named in the deed from the
faid Sir Marmaduke to the defendant Jonathan Beckwith and
their increafe, as were living, a report was made, to which fun-
dry exceptions werc taken by the defendant. Thefe excepti-
ons being over-ruled by the court, the defendant was decreed
to pay (out of the eftate of his intéftate in his hands to be admi-
kiftered) to Beckwith Butler £610: 12: 4 L and to Lawrence
Butler £813: 2: 31 with intereft from the 1ft of Septémber
1783 appearing by the faid report to be duc to them. From this
decres Beckwith aspealed. T

The



OFf THE YEAR ek --'_-'ms_
The PRESIDENT delwered the opinion of the Court.

The anfwer ofa defendant in cfmncery is not evndence where
it afferts'a ‘right aﬂirmatwely in oppofition "to the plaintifts'des
mand; In fuch a cafe, he is as much bound to ¢ftablifh it by in-
different teftimony, . ds. the' plaintiff is to fuftain his bill. “The
appellant, who is the heir at lawand "executor of his fathery
fwears in his anfwer, that the’ father in his life-time gave him
"Tayloe’s bond, the amouiit of which forms the great bulk of the
perfonal eftate iought to be diftributed. ~ It would be monftrous
mdced, ifan execuror when cilled upoii to account, were per=
‘mitted to fwear mmfelf into 4 title to part of his teftatat’s eftate,

As to the fraud charged in the bill, in the obtdmmg of adeed
for the 14 negroes; " it is not fufficiently proved,:Some of the
thneﬂes prove an_incapacity in the .donor to contri& at cer-
tain times: but the! (ubfcrlb'ng witnefles * {wear to bis capacity
at the time of executing”the deed and 25 the fettlement is by
fo means.an unreafonable one, thegcourt think it moft proper
and fafe to eftablifh it It refembles the cale'of 2 will which
was contefted i in this court, where the proof as to the- ftate of
the teffators mind, when-the will was ﬁgned, overcame all the
teflimony re{'pec'hng his' capacity. both before and after:, Bug
then the negroes conveyed by. this deed maft be' confidered as
an advancement, as to which a'queftion Wds.made at the bar,
whether the encreafe of the flaves, and intereft on money ‘ad-
vancements ought' to-be brought- into hotchpot? The court
ire of opinion, that where a child is advanced with.money, or nes
groes; .he need not bring into hotchpot thie ‘encreafe of. the
one, or account for the intereft upon the other. F or as he
muft (uﬁam the lofs, by accounting. for the property at “it's valug
when given, and by fupporting and raifing the negroes; fohe is
entitled to the encreafe of them. There does feem.td be:d
‘hardfkip, where one fon has been advanced for many years,. that
he thaisld account with an unadvanced child enly for the pnna-
€ipal; yet no better rule than the above can be adopted.-

Someé objeitions were made at the bar to the mode purfued
by the mal{er, in afcertammg the valug'of the negroes advingas
ed; but we are of ‘opinion; thaf ‘though the value feems'to have
been g..leﬁ'ed at; it does not " dppear. {o be unreafonable eithey
ways..and as no exception is taken to the report, the ob_;e&xons
now made ought not to be regarded:.

The report is in favor of all the plaintiffs’ and is conﬂrmed
by the Chancellor. Yet a decree is given in favor of the Buit«

I . _Ez o tlers,
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lers only, without noticing Marmaduke Beckwith, another of
tille plaintiffs. This we fuppofe to have been a miitake cf the
clerk. . ' .

- The decree therefore muft be affirmed fo faras it goes, ang
the caufe remitted to the High Court of Chancery, for a hearing:
as to Marmaduke Beckwith. :

" WAaARDEN and W asgINGTONW for the appellant.

CampsEirt for the appellees,

SALLEE, againf? YATES & Wife. -

¥ l VHIS was an appeal from a decree of the High Court of
Chancery<=The bill was brought by the appeilces to re-
cover.a.legacy of £ 300, devifed to the female plaimid, by the
will of Benjamin Harris her father, made in the year 1776, of
. which, £100 was to bepaid ina ycgr‘aftcr the legatee fhould
- attain the age of 18 years, and the refidue, fo foon as the ex-
ecutors could raifé it. The firft payment was made to Sallee,
the guardian of the legatee, on the 12th of September 1778;"
fome time after fhe arrived to the above age, as was alfo the
refidue, on the 3t July #479. =~ . =~ R
The guardian lent out the £200 on the day. he reccived it,
which: was repaid to him in the ycar 1980—the £ 100 remain-
ed in his hands, not lent out, nor ufed, until the paper money
‘was called iny when he funded the whole fum of [£300 toge-
ther with his own money, at the rate of one, for a thoufand.
The legatee refofed, (befare the money was funded} to reccive
it from the guardian, and inflituted this fuit, againft him, asal-
fo againft the executors and refiduary legatees of the teftator,
praying that the £ 300 may be reduced uccording to the fcale
when it was paid, and that the balince may be made good out
-of the refiduary eftate. The Court, "decreed the executors tu
- pay the £ 300 to theplaintiffs, after dedulting therefrom, the pay-
ments, made according te the true value atthe time of fuch pay-~
ments with intereft from the time the plaintiff was entitled tor
recover her legacy. From this decree, the defendants appeated.
The PRESIDENT delivered the opinion of the court.
~ This is certainly a very hard caft;, but we think there is no
ground for relief.  The legiflature in the year 1781, contem-
plating, no doubt, all thofe cafes of hardfhip, and at the famc
time, thg ipfinite mifchief and confufion which would be in-
' . troduced,





