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and man. Why did not Beverley avajl himfelf at law, of the
fuppofed- advantage, which he now relies upon in this court?
But fuppofe he had pleaded: it, and the plaintiff had replied the
fpecial matter, ¢ that he had been induced by the deéfendant tg-
feceive the bond;” upon a demiurrer, the law would have beg

decided in his favor. 2 Mod. 279. If he had pleided infancy, .

he might have avoided. ¢he bond, but cértainly in another action,
the plaintiff upon proving his affumpfit after his atraining full
age would have fucceeded. If then, this would have been his

fate at law, upon no- principle. can he exped,. that a Court -
of Equity will affift him in impofirig-upon innocent third perfons

# lofs produced by his own fraud.
' Upon the whole-the court affirm the decree. -

- MINNIS,...Ex’t. of AYLETT and others,
- cegamp
PHILIP AYLETT.
WNHIS wis an appeal from a decree of the High Court of
'} Chancery, and the queftion depended upon a claufe.in the
will of William Aylett the father of the appellee, wherein he

devifed to the appeilee and his heirs, ¢ the plantation on whick
& he then lived, and all his lands in the county of King Wil-

¢ liam, alfo his land in Drummond’s neck in James City couns

« ty.” ‘The teftator at the time of making his will, and at his
.deceafe, was feifed of an eftate of inheritance, in a tract of land
in the county of King William, tipon apart of which he lived,

»

the refidue being in the pofleffion 6f others, under leafes. He .

"was alfo entitled to a leafehiold intereft for the term of ggg years
in another tra@ of land lying'in the fame county, but of this laft
he was not pofleffed. He commenced 2 fuit for the recovery of

it, which abated by his death. His.executors revived the .fuit
after his death, and recovered the land.” The appellee filed his
bill in the High Court of Chancety, againft the executors and

* . refiduary devifees of the teflatogy claiming the leafehold as well

as the freehold lands. The on?y queftion was, -whether the
leafehold land paffed under the above claufe to the appellee, or
was compreherided in the refiduary claufe in the will. .-The

Chancellor decreed in favor of the' appellee, upon his giving.-

bond
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bond with condition to pay the proportion of the debts due from
the teftator, for which this ldnd is liable; and alfo, an account
of the rénts and profits thereof, received by the executors. From
this decrée the executors appealed. '

:  WARDENW for the appéllants. The decifions, from the cafe

of Refe s Bartlétt, Cro..Car: 292, down to the prefent day,

- " have been uniform upon the fubject; and they all eftablith this

differénce, that if the teftator be entitled to both' freehold and

- leafehold lands, and devife all bis tands, the former only will

" pafs; but.if he have leafehold lands orfly, -then they will pafs;
for in the firft cale, the freeholds lands will fatisty the words of

the will. He cited Swinb. on wills 139, 318, devife of all

his lands and tenements—only the freetiold lands pafs. 1 P.

. Wms. 286—3 P, Wms. 26—2 Mik. 450—1 Vern 271.

MarsHALL for the appellee. If the weight "of authorities
were out of the way, there-could be no queftion, in cafes of
“this fort, about the intention; ‘which ceriainly is, to pafs all the
teftator’s. land, whethey frechold or leafehold. ~ The cafes

* cited, do not apply.. They have all of them been decided
upon fome expreffion in the willy fhewing an jntention
to pafs only the freehold lands. In thofe cafes, the teftator
either gives all his lands and zenements, or all his_freehold lands.
As for inflance, in the quotation from Swinburne, the author
explains thofe cafes, and thews, that by the word fenement, the
““teftator is confidered as.meaning frank tenement or freehold, and’
" thereby limiting the general meaning of the word lgnds. -.In this
cafe the teftator had but one trad of land in King William, exs
cept the leafehold, and the devife being of all bis lands, in thé

- plural; it cannot be fatisfied unilefs the leafehold land fhall be con- -

fidered as paffing. ' -

° WAaRDEN 'in reply. ‘The cafe of Rofe and Bartlett is a de-
vife of all his lands; and the word tenements is not mentioned.
It is true, ‘that the court, in'giving the opinion, put the cafe of
a devife of all a man’s lands and fenements, and this is conclufive
‘to fhew,. that the infertion of- that word makes no difference,

- fince they would not have decided the cafe under confideration,

" and the cafe ftated in argument, in the fame manner, if

. there were any thing in the word tenement. © But this cafe,
uponintention, is ftronger than any of thofe cited, .becaufe here,
the teftator not being in pofeffion of the leaiehold land, it is not
prefumable that he meant to devife'it. . - . ER

- " The
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The PRESIDENT delivered the opinion q_f}he Court,

L e
** In the cale of Shermer afid Shermer’s executors, the court ’
declared, their opinion to be, that where the intention of a tefta-
_tor is apparent, cafes to over-rule that intention muft be ftrong,
uniform, and apply diretly to the cafe before the court, or elfe
they would be difregarded.  If in this cafe, the intention appears
ed clear, thatthe leafehold land fhould pafs, the court would give
a decifion according to this-principle, in fupport of the intenti-
-on; - but we-can difcover no fuch intention. -The rule is laid
Mown in Roft and Bartlett; by all the judges, that where a tef-
" tator having both freehold and leafehold lands in a . particular-
place, devifes all his lands in_that placé, only the fréehold lands .
fhall pafs. Subfequent Judges and Chancellors have ftated the
rule, and uniformly decidéd accordingly, altho’in onecafe, the
Chancellor acknowledged; that the teftator intended the leafe-
hold land fhould pafs, - ' S
Thus fettled, it hds bécome 4 riile of property, which the
court cannot depart from, without difturbing perhaps many ti-
tles, enjoyed under this long eftablithed principle. In this will,
there are no words or circumftances, tofhew an intention, which
do not appear in the cafe of Rof¢ and Bartlett. o
. The court are therefore of opinion, that the leafehold land
"did not pafs under the claufe ir queftion to the appellee, but.is
comprehended - within the refiduary claufe to the wife and chils
‘dren of the teftator, and they reverfe the decree, and remit- the
caufe for further proceedings. :

L - R

. BROWN'S Ekecufoi‘;;s,. againf PUTNEY.

HIS was an a&ion of affumpfit brought by Putney againft
. the appellants in the Diftti& Court. of Williamfburg. .
The defendant pleaded the a& of limitations, upon whtich, iflué
Wwastaken. .The jury, by confent, found a verdi& for the plain-
tiff, fubjeét to the opinion of the court upon the following cafe,
viz: that no aflumpfit was proved after the 27th of March 1786,
and that the writ in this fuit iffued the 23d of Auguft 1791:
that to avoid the a& of limitations the plamntiff produced a writ
which iffued for the fame caufe of alion from the Court of Huf~
ings of Williamfburg, dated the 24th ‘of O&ober 1786, and
which was not ferved upon Brown; but in November following
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