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BzTwWEEN,

MARGARET FIELD executrix cf jan
Field, plaintiff,

AND

COLLIER HARRISON, and Chriftuana
his wife, executrix of David Minge, defendents.

ILLIAM CLAIBQRNE and David
Minge, the former of whom had received
fifteen hundred pounds from James Field, by loan,
for repayment thereof, fealed and delivered their
oblwatxon, in thefe words: ¢ know all men, bv
thefe prefents, that we William Claiborne and
David Minge are held ard firmly bound unto doc-
tor James Fi¢ld, of Princegeorge county, in the
juft and full fum of three thoufand pounds, cur-
rent money; to be paid unto the faid doétor Jamces
Field, his certain attorney, his heirs, cxecutors,
admlmﬁrators, or afligns; to which payment,
well and truly to be made, we bind ouri’clvcs,
our heirs, executors, and adminiflrators, fimlv
by. thefe prefents; fealed with our feils, and dated
this eleventh day of auguft, one thoufand {cven
hundred and feventy eight. the condition of the
above obligation is fuch, that, if the above bornd
William Claiborne and David Minge do and thall
well and truly pay or caufe to be pawd unto the
faid do@or James Field, his certain attorm v, hig

executors, adminifirators, or affigns, the jufl fum
iyt
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of fiftecn hundred pounds, current money of Vir-
ginia, on demand, with intereft from this day,
then the above obligation to be void, or elfe to re-
main 1 full force and virtue.’

David Minge being dead, and W:lliam Clai-
borne being infolvent, the creditors executrix, who
could not maintain an aétion at common law
againft the reprefentatives of the former, as is ge-
neraly fuppofed, becaufe the oblizatien being joint
the rizht of a&ion furvived, brought a bill in
equity, for recovertng the money.

The defendents demurred to the bill, fhewing,
for caufes, that the reprefentative of David Minge,
who died in the lifetime of the other oblizor, was
ftfcharged by that event;  that the bill contained
ro eqaity; and that the plamtff might have an
¢ “tion at cemmon law againdt the farviving obii-

'I'he firlt and fecond caufes feeming falle, and
the third tritiing, the high court of chancery ove-
reled the demurrer upon argument, on the 15th
0
:

cay of may, 1794, delivering this opinion: ¢ that,
by tiic death of one joint obligor, in the lifetime
s ,

¢f the other, the duty of the former is not dif-
o B : oy H p '

naiped, althcugh againft his reprefentatives the
obliges hath 5o legal remedy for exa&ling perform-
ance tacreof; for which reafon the court of cquity
may properly {opply fuch remedy.” and that

court atterwards, upon a hearing, decreed the de-
fendents to pay to the plaintiff the principal money,

cuc by thic oblization, with intereft.

F

This
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This decree was, in O&ober, 179z, reveried
by the court of appeals. their opinion, preceding;
the reverfal, 1s ftated thus: ¢ that the tedator
David Minge, having been neither the horrower
‘nor the ufer of the meney lent to and ufed by Clai-

borne, but a fecurity only, ought :ot, incquity,
to be further or otherwife bound than he was by
the contract bound at law; and, nofraud cr mii-
take appearing to have occurred in the writing of
the bond, it is to be confidered as a jomnt obliva-
tion, and fubieé’c to the Jegal confequence ot Minge
and his reprefentatives bem« ditcharzed by the
death of him, 1n the lnfctzme of Claiborne ; an
that the faid decree is erronccus

The decree of the high court ot chancery wis
thought, by him who proncunced it, and will be
thought, as be believeth, by moft other men, to
be confonant with pureft p"ll]Capl s of juitice; not
to be repugnant to any principle of the comuicn
law, that is, of its moral part; aid to have been
dictated by the fpirit, which revezled the utility
and neceffity, and defignated ihe tunctions, of the
court of equity.

To preve that he, at whoic reguett, and 1
cotifidence of whofe cautionary engagement for
another, cne man lends his money to t‘vt ctiwr,
is bound to rcftore the n.oney, as ccn!uc')txm"’"
as he weuld have boen bound, if he had appiid
it to his proper ufe; and that, 1if this duty te not
performed by the cautioner, the reprefentatives
who fuccede to his geeds, are bound, no icfs than

he was beund, if “thoie goeds will enable them,
to




[ 6]

to perform it, will not be attempted ; becaufe thefe
propofitions are thought to be ot equal dignity
with axioms, and to him who requireth a proof of
them no intelleGtual truth whatever can be proved.

That the common law. (2) hath declared an
obligation, originating by contra&, to be difcharg-
ed by any thing, but performance of the act un-
dertaken to be performed, or by confent of him
who had a right to exact performance, will be
denied, until it fhall be proved, otherwife than
by dedu&ion from want of a legal remedy to cogrce
performance.

T hat one capital branch of the court of equitys
jurifiittion is to fupply defe@s, unavoidable in
fuch a tyftem as that which is called the common
law, --unavaidable in every {yftem of jurifprudence,
contrived by human wifdom, when it is reduced,
to a text,—every man converfant with thofe fub-
jects, will admit. |

Such a man knows the province of the coprt of
equity to be,

Firft, to invent and apply remedies for recover-
Ing, preferving, and fecuring rights, and for re-
prethng, anticipating, and repairing wrongs, in
cafes where the common law had never provided

remedies ; Secondly

(+) Here is meant what, in contradiftin@ion to the ritual, cuftomary, fecdal,
&, ajtly may Le called the commen law, becaufe it is the law common to alj
men, imprefled on the human mind in chara®ers fo legibie and fignificant that
every one may underfland it j==in other words, the law of mature and reafon, of
which the praccepts are fuch that, to their re@itude aflent is yielded, and to their au-
<hority the obligation of ol.edience is profefied, by ali, except the difciples of thote
wha can be cioquent encemiafts of the moft tarkarous parts of what, by fome cf
"aem, iy alieged to have Leen the antient commen law of England.
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Sucondly, to modify the remedies provided by
the common law, amplifying them in cafes where
they afford fcanty, and abridging them in cafes
where they afford exceflive, meafures of reparation;

Thirdly, to reftore the remedies, or to fubliti-
tute other for the remedies, which had been pro-
vided by the common law, but of which the par-
ties aré deprived, not by vices in the conftitution
of the rights elamed but, by impracticability
of forimulae, the obfervance of which in pro-
fecution of the femedies had been required,—the
rights theitfélves remaining unchanged, but the
mrodes of afferting them being fuch as, from inter-
mediaté events, not through default in the parties,
caiinot beé peifiied. ;

In adminiftering thefe remedies, the court of
equity doth not thwart or counteract, but doth
- promiote and accoshplith the defign of, the com-
mon law itfelf,

Examples of the two former heads of divifion
are not pertinent to this cafe. the fubjoined ex-
amples of the other may be ufefull for illuftration:

1. F lends money to C, who, for repayment
theréof, feals and delivers his obligation.

The remedy, provided by the common law, to
recover the money, is an action of debt.

F, loﬁng the writen obligation, which was evi-
dence cf the debt, can maintain no aétion whate
cver; by common law. He
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He cannot maintain the action upon an implied
promifz, which he mizht have maintained, if he
kad not taken the writen obligation, becaufe the
promi? ¢, termed a fimple contra®, was merged in
the writ:n obligation, termed a fpecialty, the

name by which every act of that kind, witha feal
atfixed cr appended to it, 1s called.

He cannot maintzin an action of debt upon this;;
be caufﬂ, if in the declaration, after recital of the
fpocialty, he omit the profert in curia, as it is
c:lled, that is, if he do not add thefe words,
“ which swriting obligatory is brought into court,’
or the like, except in fome particular cafes, the
defendant may demur to the declaration, and judg-
nent will be given for him. if the declaration
contain the profert in curia, the defendent cannot
be ruled to plead, before the fpecialty, or, in fome
inftances an authentic copy of it, fhall have been
fthewn ,—-may demand a hearing of it, and the
plaintif, failing to produce it, will be nonfuit.

In fuch acafe; to fay, the right of F to the
money is vitiated by the lofs of a paper, which
the law requireth to be produced, becaufe it is
recularly thelezal evidence of the right,—to fup-
pofe the common law to have willed and intend-

ed, (if to fuch an allegorical being we may attri-
bute volition and defign) when the rule, thata
fbeciality, by which a thing is demanded, fhould
be exhibited, not becaufe the demand was on that
account more juft, but, that the court might
judge whether the fpecialty were a valid a&t, was

eftablithed,~—to afliry the common law to have
willed
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willed and intended, that the creditor, by fuch an
accident as the lofs of this paper, thould b d depriv-
ed of his property, would betray ftupid ignorance.

The law wills and intends, that juftice thould
be done in every cafe; that was the objelt of it,
when its rules were eftablithed, and its torimulse
prefcribed; but thofe rules and formulae, in par-
ticular cafes, are the very means of injultice; as
in cafe of the obligation loft. |

Men, who delight in quaintnefs of phrafe, and
fuppofe themfelves to difcover in it pith of argu-
ment, in fuch a cafe as this, have faid, ¢ want
of remedy and want of right are the fume,” and
hence, by that grofs fophiim, where, concerning
the effential properties of a fubje, 1is athirmed or
denied that, which is true or falfe of fomethinz
accidental only to the fubje®, infer, that, when
the EVIDENCE required by law to prove a debt
is LOST, fo that the legal remedy to recover it
cannot be perfucd, the OBLIGATION to pay
the debt is DISCHARGED. they have main-
tainedevena greater abfurdity,—have aflerted that,
where the legal title to property, of a particular
kind, could not be recovered, becaute the reme-
dy to recover it could not be profecuted auriny «
certain time only, upon this principle, as 1t is
faid, of the common law, that a perfonal action
once {ufpended 1s extinct (Fobarts reports p. 1.
1 Salkelds reports p. : 206.) in fuch a catz, even
the court of equity ¢~ght not to interpofe. ()

(5) In the cafe between Cage and Alon, reparted by R. Ravmord, 1 v.-!t.h:.

§15, whcic a man, who had bound hiauet inthe rerults ool pounge,
i‘:-;bﬂ-
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The common law hath indecd expofed and aban-
doned that right, which was its own offspring
originaly, the legal evidence of which cannot be
produced, being not unwilling, but, unable,
without difordering fome parts of its oeconomy in
the praxis, to cherith and maintain the right.

This is a defet in the law, if it intended, as
furely one may venture to athrm it did intend,
that juftice thould be done in every cafe.

Here, then, the court of equity fupplies the
defe®, by which the right, from debility in the
parent of it to {upport it, would have perithed,
and undertaking the benign oflice, which the
common law reluctantly declined, adopts, and,

in laco parentis, fofters and educates the found-
ling.

2. Again: F lends money to C and M who,.
for repayment thereof, fealed and delivered their
obligation, writen in the forin which conftitutes,

in
payable to the woman whom he married aftetwards, with condirion that the obli-
#ation thould be void, if, in the event of her furviving him, his executors or ad-
minitrarors, fhuld pay to her 1000 pounds, died before the wite, chict juftice
Ho't, wh3 was of osinien the bond was extinguithed by the intcrmarriage, faid,
that, i fuch a cafe the chancery would not give relief ; in which, however; the
chaacellor did not concur, for, i another caf+, fuand in the 2 voi. of Vernons
reaorts, p. 430, upon that very tond, the chancery did give reliefs and upan
this prindinle partly, a debitor hath keen aljudized to be difcharged from his obli~
grtiom, wihen he is appointed exe utor of the teftament of his creditor, cxcept ia
paticuter inttaness.  in England this doctrine hath beern approved by the court
of ~uuity, in cafes innumerahle, tac authority of wihich may b* thouzht hy jome
{9 -0t D onlamn the docres of thr high court of chancery, in the principal
cuz; in viatication whered!f, however, is conteaded, firt, that a deternunation,
not DHander in ntar g juticd, inons safe, ought not, by analogzv, to be a pre.e-
dent tar autharifing « fimilar determination in other cates ditforing from it in ma-
terial F1ds and circumetances, as in the prefeat inttance, and taat the determina-
tions in favor of the dsbitors difcharge are founded in natural juitice no man but
a bigot to authority, as is conceived, will aiffirm. and, fecondly, another reafon
for thele determinations is a difpofition of the common law and chancery courts

in Englingd to preferve uniformity of decifion with the eccl-fiattical courts there,
who have attriouted to an exzcutor the chawadier of a refiduary legatee.
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in the 1aw nomenclature, a joint bond, in contra-
diftiné:ion to a bond joint and feveral. (¢)

The remedy, provided by the common law,
whilft C and M live, is an a&ion of debt againtt

them beth jointly.

If M die before C, F cannot maintain one ac-
tion againft C and the executor or adminitrator
of M, becaufe, by the common law, the judge-
ments ought to be againft one in his proper, againft
the other in his ncprefcntatwc, chiaradter; more-
over the writs of execution, conformably with the
judgements, muft be that fatisfa@ion be made, of
one, out of the goods and chatels of the defund,
of the other, cut of the geods and chatels of the
furviving, obligor, or by his imprifonment; lw
an union of fuch different fentences, and fuch
ferent modes of executing them, is xrregular.

Neither can I' maintain a feparate action, as is
faid, againft the executor cr adminiftrator of M,
becaufe the obligation, being joint, in the law
language, the altion furvived. (d)

In

- £y The propriety of this dencminztion, fo underfiood. oviginaly fﬂ‘ra"c Y
exarie of won c dull drowtv dresming Judbc, which e e, ten ! Ay o e
amine i ._h * tuffered tinie te noature 3nto an ..u"*ont*-, 1 levltrey becaute e
teents not cortiftent with 1hie retions of the cemron law itici': {or an exceuticn
1o fati:ty 2 judgemcnt again C ard M jaiitly the law will conrcl cither of them
to difcharge irtirely, which 12ems a preor that each was bound for the wiale, and
confequenddy bound, in ctiedt, - veraly, althougn, in form, jointly. azair, when
Card M aic Lound in 2n cliigatior, caled jeint, for pavnientof meney, i C
Gie firft, the whole nay bcucmtrﬂ' rem M i€ M die ity the whels may be
1ccovered fiom C; now, unlefs the dezth of one man, in the Lifctime ot aroe her,

<an create an oiligation in that other, which gethips no man well cem, € ind
M muft have been originaly bound feveraly.

() An a&ion againft the furvivor of joint olligors is {: v;o. =d t0 have ! ren 2va
thorifed by law, for the benefit of the olligee. o two, Leux L STIOTI an act,
when onc died before pasurmance, tke other, requiied m o :...c wilanas foo

9"!.
L X
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In this cafe too, for reafons explaned before, the
court of equity, yielding the remedy which the
court of common law, conftrained by forms pre-
{cribed for its governance 1n ordinary cafes, with-

| olds

ths wholz wrang, might have chicéted, that the reprefentatives of his affociate in
the contiadt cught to part cipate or the burthen proportionaly. but the law pro-
hibits a junéticn, in the fame alion, of one party, in Lis proper, with another
party, in his reprefentative, charater, for feveral obvious reafons; nor will the
law permiit the obliges to maintain two aions for the fame thing, becaufe he
might thus recover a double fatisfa@ion for a firgle injury. the law therefore,
ablorieat from extin@icn of a right by failure of a remedy, alloweth an acion to
be maintained againft the furviving obligor, and that be too mizht not be injured,
clloweth hiry to maintain an a&tion againft the reprefentatives of the co-obligor;
whereby the nistter is finaly adjufled without irjary w any party, and, unl:fs
cne of the obligors fhall have become infolvent, without detrimert to any par:y,

The dorine, ftated in this notr, the writer of it acknowledgeth to have fpruny,
as weil os 1 e can recolleét, from his own invention, and hopes he is not efs happy
in the diicovery than chietjuttice Holt was, when ke racked his more prol fic
irvention, (*c we ate informed he ¢id, by Pee:e Wilkiame, in 3 vol, of his re-
poity, o 21,) to difzever the reafon why joint eitates, and the ceufequent rights
Ly fuivivotinp, in lancs, sre favored in law.

It the commen law,  from its antiparhy to injury by fallure of remedy, as well
a5 by other caui>s, allowed the right of allion to furvive, for the beneft of an
obligee, what muft have bern that logic of the commean lawyers, when they af-
firn:ed, and common law judges too, when they determined, if judges ever did
deterinine (ive Verrons reports, 2 vol. p. 90 thaty wheie the futviving juint obli-
gor was inlolvent, the oblization of the detanét was ditcharged?

That commen lawyers, with whom muft be clatied judues, have not been at all
times {0 well acgusinted with, or fo attertive to, thr rudiments and ritnals of
their own law, as not to have mifunderfiosd them, or nctto hive argued fallaci-
oufly from them, is probable, if we may credit one who was well informed :
¢ fir H. Speiman fomzwhere condemns the common lawyers of his cwn tiice, for
the fmall ucquaint.nce they had with the principles and rationale of thrir profeffi-
on. ¢ we are all tor proiit,” fays hey, ¢ and /ucrands fane,’ taking what we find
st markel, without incuiring whence it came.” Taylors elements of the civil
law, p. 319. an error, from a cauf: not altrgether diffimilar, juftice Fortefcue,
inthe preface to Lis reports, hath dete@ed in Coke himfeif, the englith Sulpitius,
the guris arcifes * of the commun lawyers,

Let usy fur the fake of eiucic¢ation, reverfs the ca>y and fuppofe one, of
two inint obligees, to have died, and the other to have removed, carrying with
him ti:e bead, to parts unknown. in which cafe the reprefentative of the defundt
obliger could no more marnsain anaélicn at comn:on law againdt the: obligor than,
in the principal cafe, the obligee or his execurrix could have maintained an action
aziinft the reprefentative of the defur@ joint oblizor; weuld the common lawyers
tay, becauis the Jaw pave no remedy, that the oblization was difcharged? and, if
Judges thou!d £y determire, would not the court of equity give the executor of
the defunct a remedy apaintt the obligor for fo much, at leaft, of the money, as
Wai aae to the tetator ?

Lzt us fuppniz William Claberne and David Minge to have perithed togetkher,
by thipwreck, lightning, or fomc other accident, fo that which of them laft drew
kreath could pot be proved ;- would the obligation have been difcharged as to Da-
vi: Minge® and, it nn action could have bec.) maintained at common law, would
N the couns of equity iiave decreed his reprcientatives to pay the moneys. '

' * .‘i.'i."”;'?;/ /lé. 41'1. Co Lo A
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olds, would fubje¢t theeftate of M, in the hands
of his reprefentative, to payment of the moncy
borrowed.

The opinion and decree of the court of appeals
are fuppofed, inftead of contravening, to have ap-
proved, the doctrine herein before ftated in t-zfe
examples, unlefs perhaps, in the fecond example,
they would have charged the executor or admini-
ftrator of M with fo much only of the money bor-
rowed as could be proved to have been ufed by
himfelf, and thus have made important the inqui-
ry how much of the inoney borrowed he ufed, and
poflibly which way he ufed it.

But, in the principal cafe, the plaintiff in her
bill having confefled the money, for repayment of
which William Claiborne and Dav:d Minge were
bound, to have been lent to the former obligor, by
which circumftance the cafe is fuppofed to be dif-
tinguifhable from the cafe ftated in that fecond ex-
ample, this diftintion is believed to be partly, if
not folely, the foundation of the reverfing decree,

For, unlefs the opinion preliminary to that de-
- cree be mifunderftood, which is not impoflible,
whilft one 1s ranging among {uch a groupe of ne-

gatives as are there exhxbxted, if David Minge had
appeared to have either borrowed or ufed the mo-
ney, his reprelentative would have been account-

able for it.

The rationale of this diftin&ion, and the truth
of the propofitions, and logic of the conclufions,

from
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from which it feemeth to refult, will be the {fub-
je&s of examination, in fome ftritures on that

opinion, by way of
COMMENTARY.

The teflazor David Minge baving been neither
the borreiwer,] when the teftator James Field con-
fented to let William Claiborne have money, not
on his credit, but on the credit of David Minge
only, the term ¢ borrower,” applied to David
Minge, perhaps is, not a catachrefis but, a proper
appellation,—not lefs proper than it would be, if
David Niinge, by his feparate obligation, had
beund himfelt to repay money advanced, on his
credit only, to his friend, his fon, his fervant, or
to any onc eife. if, granting his feparate obliga-
tion, David Minge wcuid have been a borrower,
how the conjunction, with him, of the friend, fon,
fcrvant, or cther ufer, could difrobe him of the
character is not difcerned.

Ner ufer of the money,] for reafons fo much
like thofe in the next preceding paragraph, and
fuggeited fo obvioufly, that adaptation of them to
this would feem repetition, the term ¢ ufer’ is
applicable to David Minge as properly as the terin
‘ borrower.’

But if thefc appellations belong not to him,
whether, in equity, his reprefentative ought to
repay the money borrowed and ufed, or not, will
de difcufied hereafter.

Lent
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Lent to and ufed by Clutborne,] on thele worls
no animadverfion is neceflary, more than that they
are a mere pleonafm; for the reprefentative of
David Minge, if he were not the borrower or ufer
of the money, was, accor ding to the opmwn not

bound, in equity, for rcpaynnntox it, whit otiler
man foever was the borrower or ufer.

But a_fecurity only,] fecurity, as the term is here
ufed, is the fynonyma of furety, which latter,
becaufe it is lefs equivocal than the fo:mer, ihall,
inftead of it, be hereafter employed.

A furety is one bound that {fomething thall be
done, not by himfelf in the firft inftance but, by
fome other, and, in cafe of default by this prime
agent, that the obligor fhall perform the act, or
compenfate for nonperformance.

In the principal cafe, the relation of William
Claiborne and David Minge, between the"-}{llvcc
was the relation of debitor and furety, fo that i
latter, if he had been compelled to repay the mo-
ney borrowed, might, for reparation, huve refure-
ed to the former, upon one o other of thic piin-
ciples explaned in the cafe booween Lomiax ;md

Pendleton. /¢/ The

( :) This cafe is ro be fonnd in a thin folio, o.0id cf‘.;.::::-:., dertiivre. Lhont
a icore, of many copies of it print=d, have bee Al e antion o lt, RO
peted it wouid be thenghit to deferve a piace n m"‘ HETENE Y Y IR R UETE JUR I
this negle&t in a way {ugactted to him by the :...l ving p.n coan it hae
biographer relatcs, that “Cata, the conior, when b2 wase -.,_'.:.. JRL TENPEH .-rj, i
dertonk to learn the language of the grecks, t. e ealtivation of unehs Nitesatan
belisved by his countiymen to have eniightened them, he he Tewnna o
before, difcournged, vilifiel, reprobatrds  to 1nni M T fer b fpacas, e
sage, with which, at fuch aa advanced pericd ot bis ifey ne warnteRad, Lo cone
fabulation in a dial: & a:w to him, was callad 2 jvdrmeazvonn v, tie cuthas

n

of the chancery decifions was guilty of an ofence for wurh Lt Fraiac. be ad
Sow
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\

The legal relation of James Ficld and David
Minge, between themfelves, was, not the relation
of creditor and furety but, the relation of cre-
ditor and principal debitor ; for David Minge binds
himfelf and his heirs, &c. in a penalty, and the
obligation for payment of the penalty he agrees,
by the condition, fhall remain in force, if he and
William Claiborne fhall not pay the principal
money and intereft.

David Minge, therefore, by law was, not a
{urety, or a fecurity as he is called but, by the terms
of the obligation, as much a debitor as the co-obli-
gor William Claiborne.

Ought not, in equity, to be further or otherwife
bound than be was, by the contrait, bound at law,]
the contra& itfelf theweth him to have been bound
at law as far as william Claiborne was bound at
law,

Why then ought not the reprefentatives of Da-
vid Minge, in equity, to be bound as far as the
reprefentatives of William Claiborne, if he had
died firft, would have been bound? the anfwer,
contained in the opinion introdutory to the reverf-
ing decree, is, he was, neither, firft, the borrower,
nor, fecondly, the ufer, of the money, but, third-
ly, a fecurity only. let all thefe, although every

one

tor many years occafionaly fpeaking irreverently of fome reported weftnona'teri-
an adjud cations; to be punithed for which, perhaps, he was afterwards feized
with a rags for repoiting=——=rzporting his own adjudications too, which may be
as unentertaining «nd unediiying as the fenile garrulity of Cato in a language not
his vernacular tonguss  notwithftanding that work has been flighted, the au-
thors cuacuethes blifphzmandi in that way is fo inveterate that it may be pronounced
injunabiles  this cpufculiem may be flighted in the fame manner; yet his cacocthes
edendi will break fo.th, when fuch occafions as this prcfent fit fud e&s for his lu-
cubrations.
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cne of them may plaufibly at lea®t be doai.
for argumentfike, grante: d; the {m-rk q Lofd
then Wll] bz, whether a crelityir ou t(,r, i
equity, to have likz re nPJy '1'711‘-& G IArS -

tys reprefentatives as hs mitht have profocutad
againft the priacidil debitors iepreicatatives ?

If between the ohlizations of the dsbitor and
{urety and thair rclp.. Five reprefentatives to py,
and between the rizacs of th: cred.tor to de.nan,
from one or othcr, the money duz, in the eviit
which happened, thedilin@ion exit, fo.ne rezlon
for it may be and ought to be adduced.

The only fpecious argument for the diftin&ion,
which hath occurred to the commeitator, afier
lonz, frequent, and diligent veltizition, s
founded on compafiion for an innocent furety, s
he is called,—improperly called, if we rezard the
ctymology of the epithet, and the conf-gu=nce to
the credicor pretended to be fanctified by 1t. an
innocent man is he, by whole a&, or by whote
omiffion, another man is not huit; but the credi-
tor, lofing the money, which he had lent, und
the lofs of which he would not have hazarded, 1if
the furety had nét lolemnly agreed to be fponior
for the borrowers futliciency, is hurt by an act of
the furety in procuring the loan, and by his omii-
fion to guard againft the lofs, if his repreientaiiie
be difcharged from refponfibility.

Hovever that may be, compafiicn ought not t»
influence a judge, in whom, alting utiici.y,
apathy is lefs a vice than £ympathy.

vy

1le
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The creditor may have mercy upon his necefli-
tous debitor, and forgive hum the debt, incurred
by borrowing money to fupport a family,—may be
content with lefs than he might rigeroufly clame
from a furety, upon whom the debt of an infol-
vent falls. fuch charity and liberality in the cre-
ditor himfelf are commendable. but when he
exaéts his dues, the judge cannot conftitute him-.
felf the creditors almoner, or the difpenfer of his
bounty. the judge, by the eagernefs, which his
yearnings excite, to divert the burthen impending
on a furety, ought not to be tranfported {o far as
to forget, that his charity and beneficence ought
to begin at home; that his own purfe, not the
purfe of another man, is the fource from which
the relief he would afford thould flow; and that,
whilft he {pares the ftore of a wealthy furety, he
may be taking the bread out of the mouths of a
creditors ftarving family. of the cafes which can
be put, fuch exoneration of the furety feemeth, in
all unjuft, arbitrary, oppreflive, and, in fome,
cruel.

The diftin&ion, now under confideration, is
oppugned by principles both of law and equity.
according to them, the right to demand, and the
ohligation to make, {pecific reftitution, or vicarious
{atisfaction, originating by contra&, are complete,
either, firlt, by an a& of one party deneficial to the
¢*her, and performed at his requeft, or, fecondly,
by an a& of one party detriniental to bimfelf, per-
formed at like requeft of the other party.

The merits of the party performing the adts,
m
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in both cafes, are equal in legal eftimation. nor
do the principles of equity teach us to exalt the
merit in one above that in the other, or to con-
ftru¢t tables for graduating the merits i cither of

them.

Whoever ufed the money, or in whatever man-
ner he ufed it, or whether he threw it away, the
merit of the lender was the fame, becaufe his de-
triment in parting with his money was the fame.
the borrower indeed, obtaining what he wanted
and what he could not have obtained without the
furetys kind office, in procuring the loan, is in-
debted to that benefaltor doubly,—owes the ¢ debte
immenfe of endlefs gratitude,” and is moreover
bound to indemnuy him; but the right of tiwe
lender to demand from them, and their obligaticn
to repay to him, the money borrowed, do not dc-
pend upon, and cannot be magnified or diminith-
ed by, the right and obligation exifting between
them, either in law or equity.

When the caufe was heard before the high court
of cliancery, the argument, in fupport of the dif-
tinion, now irrevocably eftablithed, confifled,
not of reafonping on the fubject but, of quatations
from, and refcrences to, authoerities, /7, of wiich

Kinds

[} Sentercee, extihited fomietimes in print, and inthrined, . wNer e,
MSS, «fnenin Lrghady wloy atter inav uration by the oo, \~,,:‘}».1!.:- JRIEE
ry and grimace attencing that cerenwry, cabled Ly wiits, 1 f-""mﬂhyl‘.(‘ﬂ by le:-
te1s patent, are povried on the ore Lench or the othery at Wedtminloa, o wlo
hiad Leen appcinted matrers of the refls, or vho had seceivid the yrewt el e
the hands, after kifling them, of his or her tacved majefly, Wit toc fites ot
lord keepers or lord chiencellors,—tliefe fentences are caicd autheat ey and are
fu refpected that when a thirg is faid to be juft or unjuft, the ipeaker, vhoicies
quired (0 yrove it, in like nianner as fome men,  act berg 20 tl...\:,-n? vetag
neceflary o prove a piryiical truth more than to thew that ¢ haotleen rrned ay

Ariftotle, tomc whae or cthier i his works, furpetcit: the jutt.ce or :.'.Ju‘.'.;; of
e



[ 20 ]

kinds of arrumentation the latter is generaly pre-
ferrad,  becauie it 1s not only much eafier, bug,
sore mfluennial, than the former.

Cf the authorities, quoted by the defendents
counfel, that upon which he chiefly relied, which
was not lefs fuursf2tery than the other, and the
fenf: of which is tranferibed almoft literaly 1nto
‘the cpinton of the court of appeals, is this cafe of
Ratehffe verfus Grives et alios, 1 Vernon’s re-
posts i vio). p- 196.

¢ Walter Ratecliffe, plaintiffs father, having
made his will, and plaintiff and his brother John
executors and refiduary legatees, and they bang
infants at their futhers death, adminiftration with
the will arnexed during their minority was grant-
ed to Llizubeth Ratcliffe their mother; and tne
prerozative court upon granting the faid adnnif-

tratzon

the thing in qu- tion decifively proved, if = can fhew it to have bheen declured to
t jndt or unjuit by 1o e lord chief taron, lurd (Ficf juliice, or one of their af-
fciates, or by his henor the mafter of the roils, o 1y iome lord keeper or jord
vi.nctitor. when one of thefe {entences, carried tefoie the houfe of lords, is af-
fi: ued or reverfed, the mater is then fuppofed to have buen exanired with ex-
tewe fovesnty, and like fubjedls tortured in the ex; oo cruees, to be incapa-
Lee of furthe euwcleation.  theie afhimnations and reverflls, by thole pidees 1 oap-
F 0 o dnt ccuniryy acail times after beer the framp of infilin-ity, to deny or
¢t wie which s a cargaous hereiy ; fery in 1657, the court of kings bench having
pooor acedgn ety inoonfigt nt with a dotermination of the hewr ot lords, theic
Losn sy s h cticead, cumrmoned the chier’ jult ce to give his1evfons for
toecenagnert, swin hoeufoo to do ey, threatrued bim with a commitment
tocrivavie 3Tt oy RO Ravmord, g vele po 18, in numtededs caies, and,
anong them, even waer- the qurfiion is, whet was the mcaning of & Li.ans words
Pooos refian ent! decne of beavy, huges unwiclaly, fclio volumies, attended by a
fu.telle runiber -t qaaitos and octaves, are introduced, every one pretended (o cun-
t.onthesesstola e i peint the authorties appear femetimes to jsrr, and,
when they dolo, e cnghfh judoes wldom fail, becaufe itis very uch their
v, to reronc,c them.  when that s Jdone, every one feems to be fatisfied,
oo aletivn thie authorities can ke reconvijed with common feafe, often more
¢ Toulr than reeone lenien of thems with one aretiter, is rarely thought worth in-
Gt oo the tepeanticous veoosion Dir ther even In America, is (o deeplv root-
€y that s ioan who e satiend'y oxged he el live until it is cracicated,
ou_ it tu Lia.o aniediluviey Bdiaitiae
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tration took the ufual bond from the adminiflra-
trix, in which the two defendents the Heathers
were bound, as her fureties. the plaintiffs brother
being dead, and having made his will and piain-
tiff executor, he now brought his bill for an ac-
count of the teftators perfonal eftate, and as to
the defendents the fureties, it was fuggefted that
by fraud and covin, they had got up their faid
bond, and had procured infutiicient fecurity to be
accepted by the prerogative court in the room
thereof. but the lord keeper, upcn the firft open-
ing of the matter, declared he would not charge
the fureties further than they were anfwerable at
law; and difmifi=d the bill as to that part.’

Upon this cafe but feww obfervations can be made,
becaufe the man who determined it hath not con-
defcended to give a reafon for his determinaticn,
not only would g've no reafon, but, interruptcd
a difcutilon, turning a deaf ear, wben the mati.r
was firil cpened, to every thing which could have
been urged againft, and which might have pre-
valed upon him to repudizte, the opinion, to
which he had been wedded perhaps overfondly.
the comme:tator, when this authonty was quected
on another occ -fion, ventured to afiinmn, that fuch
a hatty dogn:atical abrupt depuliionof the quettion,
ratherthandecition, which cught alwaystobe pre-
ceded by mature deliberation,—a diclaratin Lt
be would not charge the fureties further than ticy
sere enfwerable at laso, and this, for any thing
appearing to the contrary, only becauie he wwonid
nit charge thom, as if the will of this lordly judge,
like the princely fc wobs, fic jutes, were lawwv,
deterveth not to be clafied amony the ipan/e fra-

UL —
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dentum ;—and moreover ventured to affirm, that
it is intitled to lefs refpect than one of the cafes
which are called anomalous, not only deviating
from general principles, admited univerfaly to be
the foundation of refort to the court of equity for
relief, where the party applying for it is remedi-
lefs at common law but, contradi¢iing thofe prin-
ciples where they have been recognized and exem-
plified in particular cafes, not rationuly diftin-
guifhable from it; in proof of which, beiides the
cafes hercin before adduced, by way of examples,
let a reference be to the cafe of Underwood againft
Stancy, reported in chancery cafee, p. 77, which
was tiwus:

¢ The obligec in a bond of twenty years old
exhibits his bill againft the adminiftrator of the
principal and the furety (upon lofs of the bond.)
the ad:siniftrator faith by his anfwer that he hath
no affets.  Upon hearing the caufe, it was dire¢t-
ed to a trial, whether the furety had fealed and
delivered the bond; and a verdi& had pafied a-
gainft the furety, (viz.) that he had fealed and
entered into the bond. and the caufe coming
back to this'court, and the plaiatiffs counfil pray-
ing a decree for the plaintiffs debt againft the
furety, ferjeant Fountain (not of counfil on either
fide) faid it was doubtful whether equity fhould
in this cafe bind the furety, who was not obliged
in law, but in refpet of the lien of the bond; and
that being loft and the furety having no benefit
by (nor confideration for) being hound, he thought
equity after {fo long a time fhould not charge the

{urety
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furety. the mafter of the rolls faid he would fee
to moderate and mcdiate this matter between the
parties; in order to which, he was fcveral times
attended by the plaintiftf; and the defendent mak-
ing default, he decreed for the plaintitf. and af-
terwards the caufe was, upon a cafe made, brought
before my lord chancellor, who was cof opinion with
the mafter of rolls, and decreed it for the
plaintiff, it was in the debate of this cafe faid,
that if a grantee in a veluntary deed, or an obli-

e¢ in a voluatary bond, lofe the deed or bond,
they thould have remedy againft the grantor or
obligor in equity. tamen quasre. but if {o, no
miftake in the principal cafe, where the bond was
for money lent; and though the furety had no
advaritage, yet the obligee had parted with his
money, and lofs is as gcod a confideration for a
promife, as benefit or profit.’

This cafe may be a match at leaft, if not an
overmatch. for that in Vernon. neither of them
ftates any reafon for the decree. thecafe in Ver-
non was indeed ditermined a few years after the
other; but, to compeniate for this, the determi-
nation in the latter was by his honor, the mafler
of the rolls, and his lordfhip, the chancellor; 1a
the other, by his lordfhip thc keeper only; fo
that here are two judges (one of them not a lord
indeed) to one; that in Vernon was upsn the firjt
opening ; that in the other was upon a caofe male
brought before my brd chanccllor, and thercfore
poffibly, after deliberation. perhaps neither of

them ought to be of oracular authority further
than




[ 24 ]

than they are reconcilable with the principles of
juftice. and the one in the chancery cafes is
thought reconcilable with thofe principles.

If its authority be allowed, itis, in forenfic
phrafe, a cafe in point, unlefs bztivzza a lofs of
the furetys bond and the furetys deatr ia the hife
time of the principal debitor, by wiich events
the oblizees were deprived of their remedies at
common law, be fuch a difference as will, in
equity juitify a decree, for the obligez in one cafe,
and a difmiifion of his bill in thz other cafe.

Judges, whofe underftandings elaboratz erudi-
tion hath polifhed and recondite fcience hath il-
lumined, may be able to difcover fuch a differ-
ence. the commentator acknowledgeth fuch a
difference to have eluded his acumen ingenis.

The accident, by which 2 party, in one cafe, was
remedilefs at common law, was the lofs of a pa-
per; the accident, by which a party, in the other
cafe, was remedilefs at common law, was the
death of one man before another,—a difference, if
material at all, favorable to the party in the lat-
ter cafe, becaufe the accident there was, not
through any default of her or her teftator but, an
a& ot god, which the l:w itfelf declareth fhall
not injure any man, whereas the lofs of the pa-
per may have been through negligence of the obli-

gee.

_ Perhaps this diffcrence may be alleged; that,
in one cale, by the bond, if it were oftenfible,

the
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the furety might be charg=d even at common law,
fo that the court of equity, giving relief in that
cafe, doth nothing more than fupply the want of
evidence to prove exiitence of the bond, and en-
force performance of an oblization pracexiitent;
but, in the principal cafe, the bond is ofteniible;
and the court of equity giving relief, inftead
of enforcing performance of an obligation prae-
exiftent, upon which an action at coinmon law
is maintain.bl:, would create a new obligation,
the former beinz difcharged. but this would
_bring us back to the queition, whether a night
were deftroyed, or an obligation difcharged, by
the want of a legal remedv to tecover the
right, or to exa& performance of the obligation,

Now an obligaticn may be difcharged either by

an a& of the obligor, or by an att of the obligce.

1. By 4@ of the obligor: when William Clai-
borne and David Minge fealed and delivered their
obligation, acknowledging themfelves bound 11
3000 pounds, payable to James Field, upon con-
dition, that, if they paid 1goc pounds to him,
the obligation thould be void; if they had paid
the 1500 pounds accordingly, the obligation
“would have been difcharged,—would have been
void,—by the letter of the contract.

2. By a& of the obligee: if James Field had
fealed and dclivercd an acquitance, the obligation
would have bcen difcharged L, conlent.  neitaes
of thefe having been in the cuie, i
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It the obligation were difcharged, it muft have
~ been by an a¢t of the law, or rather by an omif-
fion ¥ the law, to provide a remedy for redrefs of
a wrong; but let it be called an a& of the law.

the cafe then is this:

By act of law, a man is deprived of his reme-
dy to recover a juft debt. on the ether hand,
one of the maxims of lawis, ¢ an act of the law

thall never work a wrong.’

in fuch a cafe, Francis Bacon, in a tralt inti-
tn'ed maxims of the law, under the rule, by him
.umbered 3, verba fortius accipiuntar contra pro-
[ferentem, hath delivered a criterion, fit ta be re-
membered, in thefe words: ¢ a point worthy to be
obferved generaly in the rules of the law is, that,
when they encounter and crofs one anather, in any
cafe, it be underftood which the law holdeth
worthier, and to be prefered; and it is in this
particular very notable to confider that this being
a rule of fome ftri¢tnefs and rigor doth not, as it
were, its office, but in abfence of other rules which
are of more equity and humanity,’

The man who thinks the rules of law, by an
inference from which the bond in the principal
cafe was affirmed. as is (uppcfed, to have been
difcharged, firict and rizorous, and the maxim,
an act of the law fhall never work a wrong, egu;-
tatle and bumane ; and that the forefaid inference
and maxin i this inftance emcounter and crofs
ore another ; fuch a man wauld incline to believe

| that
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that a2 Bacon, if he had Leen the judze, cven
in a court of law, would not have fiid that s/¢
bond was difcharged by the deash of Niinze in the
lafetime of Claibornz, although no action at com-
mon law could be maintained ca the bond. vrhat
he would probably have faid, in ancther plice,
will be mentioned hereafter.

That author in the fame tra@ h-th infrted
this rule, numbered ¢, gusd remedia dofti nirur ip-
Ja re valet fi culpa abfit, to which are {ubjoired
thefe paraphraftic terms: ¢ the benignity of the
law is fuch, as when to preferve the principles
«nd grounds of law it depriveth a man of his re-
medy without his own fault, it will rather pat him
in a better degree and condition than in a werle;
for if it difable him to purfue his altion, or to
make his clame, fometimes it will give him the
thing itfelf by operation of law witheut any act
of his own, fometimes it will give Lim a more
beneficial remedy.’

If the genius of the commion law infpiic its
judges with an inclination to invent and «pply re-
meaies for averting the peraition of rights, Ly ope=
ration of rigid inflexible rules,—to vpheld ri_hts,
although, for recovery thereof, thoe rules have
difsbled parties to perfue their aét‘ic:&s,‘——-in f':.'zc,
to put parties, fo deprived of their wétions, in a
better condition, rather than 1 a woric; may we
not reafonably conjecture that the niyftegorue of
fcience, whofe language was lately quoted, if,
when he adorned the englifh high court of chan-

CeTY,
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cery, the principal cafe had been brought before
him, would not, like the inexorable keeper, in
the cafe of Ratcliffe verfus Graves, have hurried
the plaintiff from his prefence, with a difmiffion
of her bill. but that, infpired by the genius of
equity, he would have pronounced a fentence
- _fomewhat in this form: ¢ the benignity of equity
is-fuch, thatit will, when the law, to preferve
its principles and grounds, depriveth a man of his
remedy;. without his own fault, give him 2 reme-
dy equaly beneficial? ~ and would not fuch a fen-
tence have been in perfect concord with principles
of equity, which hitherto have beea acknowledg-
ed univerfaly, and from which examples of devi-
ation cccur not, except in two or three fudden
Aelfwilled declarations of a lord keeper, that he
awould not charge a furety further than he 1was an-
Swerable at law, although neither he, nor any o-
ther man, ever pretended to affign a reafon, nor,
es 15 believed, was able to affign a reafon, for the
deviation ? -

So much of the opinion as hath been confider-
ed, no doubt, feemed to thefe who delivered it
{utlicient to evince the error of the reverfed de-
cree; fo that the following part appeareth to have
been added per Jaturam; but, as it is crammed
therein, it muft not be patled over; and it deferv-
eth efpecial notice, becaufe it refereth to certain -
topics, from which, or from one of which, at
leaft, an argument may be drawn powerfully fup-
porting that decree, the everiion of which was
intended. | | |

And
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And no fraud or mifiake appearing ts bave oc-
curred in the writing of the bond,) if the three
men, who tranfaGted this bufinefs, did intend to
make a contrat to this purpofe; that the repre-
fentatives of David Minge, in the event of his
death, in the lifetime of William Claiborne,
fhould be difcharged from their teftators obligati-
on to affure the repayment of the money borrowed
by William Claiborne, with intereft, every man
will agree with the court of appeals, that no fraud
or miftake occurred in the writing of the bona; and
perhaps the court of appeals will agree, with eve-
1y other man, that the creditor was unwife in
making fuch a contra@®, which was nothing but
a wager, by which, in no event, he could gain
any thing, and in one event might lofe his ftake.

But, if the parties did intend, that David
Minge or his reprefentatives thould affure the re-
payment, in every event, as moft men will fup-
pole they did, and if the bond be writen in fuch
4 manner, that, unlels the money were paid In
the lifetime of both, the intended fatifdation is
confined to the fingle event of David Minges
breathing after William Claiborne fhould ceafe to
breathe, then the parties were deceived,—decep-
tion occurred in the writing of the bond; and if de-
ception and fraud be convertible terms, as they
are, if ordinary vocabularies err not, fraud occur-
ed in the writing of the bond.

Whether the party who gained by the decep.
tion meditated it or not? authorities perhaps,
shiadhandnite may
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may make an important inquiry ; but if they do
not decide otherwife, the pure principles of equi-
ty feem to teach, that a man ought not to fuffer
detriment by fraad, occurringin a contrad, al-
though the fraud were not premeditated, and the
contra& not ftudioufly and induftrioufly conceiv-
ed in terms by which the party was harmed. the
turpitude of the fraud, with that ingredient, is
indeed the fouler for it; but the reafon, why
the contra& ought not to be detrimental to the
party, 1s fuppofed to be, that it was a contract
which he did not mean to make,—a contra@, to
which, if he had known the purport of the terms
ufed to declare it, he would not have yiclded his
confent,—a contralt not the image of the par-
ties intention, by which the writen act ought to
have been moulded. by the roman civil law,
non videntur, qui errant, corfentire. Dig. lib.

L tit. XVII, Reg. CXVI § 2.

Further, if the parties did intend that David
Minge or his reprefentatives thould affure repay-
ment of the money borrowed, in all events, and
the bond be writen in fuch a form that the fatis-
dation would be ineffe&ual in one event,—an c-
vent which neither the creditor nor perhaps cither
of the other parties had in contemplation ;—in
other words, if the creditor, if all the parties, did
TAKE a bond to be what it 1s not, fome men
would NAME wbat occurred in the writing of the
bond a MISTAKE, and would not be perfuaded
eafily, that they gave it a MISNAME,

If
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If a court of equity, becaufe poffibly not fup-
ported by authorities, would not relieve againft
a frexd unpremeditated, that court, as is con-
ceived, would not tranfgrefs its legitime bounds
by granting relief againft fuch a mifiate.

It is t9 be confidered as a joint obligation,] it was
ftated to be, and therefore muft have been con-
Sodered as, a foint obligation, both in the bill, and
the reverfed decrec; and becaufe, being joint, an
action at common law could not be mantained
upon it, the exccutrix of the obligee, illadvifed as
unlucky, fupplicated a court of equity to fuccour
a confcientious demand, which the conrt of com-
mon law, although not an enemy toit, and in
truth the parent of it, could not befriend ;—a cafe
occupying perhaps the firft grade in the catalogne
of cafes, which are intitled to the falutiferous in-
terpofition of the court of equity, and for the
fake of which that tribunal, auxiliary to the com-
mon law itfelf, was inftituted. but vain was her
application, for the bond was .

Subpelt ts the LEGAL confequence of Minge
and bis reprefentatives being difcoarged by the death
of bim tn the lifetrme of Clatbsrne,}) the [um of
the optnion feems to be, that, when, for any
caufe whatever, an a&ion at common law cannot
be maintained againft a furety, or his reprefenta-
tive, on his bond, wherein with him the princi-
pal is bound jointly, unlefs he the furety was
borrower or ufér of the meney, or fraud or miflke
appear to have occurred in the wriiing of the f]om.’.

the
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the obligation is difcharged in equity. if fuchi be
the opinion of the court of appeals, to reconcile
it with fundamental general principles is not in
the power of the commentator.

If this be not their opinion, what there or elfe
where can juftify the final fentence

LAnd that the [aid decree is erroneous?] to which !
fentence however, all people, within a certain '
diftri¢t, muft now fubmit; but which will not
be approved, asis believed, by them any more
than 1t will be approved by others. let us vary
the cafe, only, by fuppofing James Field to have
bzen refident in Amfterdam, Paris, or {ome other
foreign country, and William Claiborne and Da-
vid Minge to have gone thither, and, for fecur-
ing repayment of the money borrowed by Willi-
am Claiborne, to have fealed and delivered their
o bligation there, inftead of Prince george county
in Virginia; would the court of appeals have re-
verfed the decree, .in that cafe, for the executrix
of James Field againft the reprefentative of David
Minge? if not, what reafon can be afligned for
the differerice? if they would have reverfed it, -
would foreigners think the juftice of Virginia or |
the adminiftrators of it proper fubje@s for panes
gyric? - , -
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