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Upon the Pcatute foi' dxﬁhbutlon. L

NE; ‘who had 6ccafion lately to confider the
quéfion, " arifing on 2 'paragriph’ of the
-ﬁatutc, ciiated by the gencral aflembly of Vir-
ginia, in the ycar 1705, tor diftributing the goods
of an inteftate, * difagreeing with cnngfh JL&"CS
in theéir expofition of the fame paragraphy, in‘their
'fatute for that purpofe, fubmits to ‘eénfure’ the
following refult of his difquifition,” not WlthOdt
hopes of fhewing, as ke hath eridedvoured to thew
in other inftances, that the judicial determinati-
ops in England do not deferve the refpe@ with
,hmn th\,y are henored 1n this country.

By the 22 & 23 Car, 2. Cap. 10, itis enalted,
¢ that all ordiraries and ecclefiaftical judges, v n
¢ granting adminiftration ‘of perfons dymg inte
¢ {hall take bond of the adminitrator, with t'.vo, Ql’
* more {ureties, with condition thattheadminiitra-
¢ tor thall makea trueand pcrfc& inventory of all
¢ the gooas and chatels of the deceated, and X~
¢ hibit it into the regiftry of the ordinarys coui
¢ by fuch a d =¥, _3nd that the fiig O'd‘ﬂar.u.‘., od
* judges refpeciively thall and may, and are enabled
‘ to procezd and cail {uch ad: niniftrators tq ac-
ount fcr 2nd touching the goods of dny perfon
Eym(r inteitate, and upon héa.i"w and duc con-
¢ hdcratxon tbcreof to ordcr and xmkf- equal a;

..... l[“, . 'i- ?‘ .5 .

}u&

R s sTataly u ot mw 14 jorcc, but queftions bave armn,
-@re mwde*mdu 2y and may stillavise wpan- i, in cates where the
thtestate died b:,fare 1t was repealed,
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¢ juft diftribution of what remaineth clear (after
¢ ali debts, funcrals, and juft expences of every fort
¢ firft allowed and deducted) amongft the wite and
¢ children, or childrens children, if any fuch be,
“ or otherwife to the next of kindred, to the dead
* perfon, in equal degree, or legaly reprefenting
¢ their ftocks, pro sus cuigue jure, according to
¢ the laws 1n fuch cafes, and the rules and hml-
¢ tation hereafter fet down; and the {ume diftri-
¢ butions to decree and fettle, and to g,ompel {uch
¢ adminiftrators to obferve and pay the fame, by
¢ the due courfe of his majefty’s ecclefiaftical laws.

¢ Provided always thatall oridinaries, and every

¢ other perfor;, who by this a¢t is enubled to make

¢ diftribution of the furplus of the eftate of any
¢ perfon dying inteftate, fhall diftribute the fur-
¢ plufage of fuch eftate, or eftates, 1n manner and

¢ form following, that is to fay, one third part
¢ of the faid furplufage to the wifc of the inteft-

¢ ate, and all the refidue by equal portions to and
¢ amongft the children of {uc h perfons dying in-

¢ teftate, and fuch perfons as legaly repreient fuch
¢ children in cafe any of the faid children be then

¢ dead, other than fuch child, or children (not
‘ being heir at law) who fhall have any eftate by
‘ thefettlement cf the intefiate, cr fhall be advanc-
‘ ed by the inteftate in his life-time, by portion,
¢ or portions equal to the fhare, which fhall by
¢ fuch diitribution be allotted to the other children
‘ to whom fuch diftribution is to be made; and
‘in cafe any child, other than the heir at law,

‘ who thall have any cftate by fettlement from the
¢ faid
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4 faid inteftate, or fhall be advanced by the faid
f inteftate in his life-time, by portien not equal
5 to the thare, which will be due to the Othﬁrfj'lﬂv
“ dren by fuch diftribution, as aforefaid, hen fo
¢ much of the furplufage of theeftate of fuch intef-
¢ tate to be diftributed to fuch child, or chi'dren,
¢ as {hall have any land by fettlement from the
¢ inteftate, or were advanced in the life-time of
¢ the inteftate, as {hall maketheeftateof 2il thefaid
¢ children to be equal, as near as can be eftimated ;
¢ but the heir at law, notwithftanding any land
¢ that he fhall have by defcent, or otherwife from
‘ the inteftate, is to have an equal partin the
¢ diftribution with the reft of the children, with-
‘ out any confideration, of the value of the lard
¢ which he hath by defcent, or otherwife, from
the inteftate.

¢ And in cafe there be no children, nor any
¢ legal reprefentatives of them, then one moicty
¢ of the faid eflate to be alloted to the wife of the
‘ faid inteftate, the refidue of the faid eftate to be
¢ diftributed cqualy to every of the next of kindred
¢ of the inteftate, who are in equal degree, and
‘ thofe who legally reprefent them.

¢ Provided that there be no reprefentations ad-
‘ mitted among collaterals after brothers and hif-
¢ ters children ; and in cafe there be no wife, then
¢ all the faid eftate to be diftributed equally to,
¢ and amongft, the children; and in cafe there
¢ be no child, then to the next of kindred in equal
* degree of or unto the inteftate, and their legal

‘ reprefentatives, as aforefaid, and in no other
‘* manner whatfoever. . This
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degree of Mnured to A.

L

i This ftatute differs not materialy from the
Viigmu ftatate, on the fame fubjet, otherwife
~ thah thdt the latter appoints the next of kindred
by ithe. father, - if no chlldren be, to fuccede with
the foc' - -

" On the words, promdcd that there be no rcpc-
H Icntatmns admitted among collaterals, aft=r bre-
‘,.th’J,S, .and;.hﬁy,ts _children,” which are l.t:;ru;
trapicribed 1nto our ftatute, englith couts hav
decided. that the. collateral kmd"c:d whole repre-
feptsuves fuccede to the thares, to which, their
pargnts,. if they. had been living, would have fec-
ceeded, -mnit havc beea ‘m,thcrb and fiffers or tie
1:::,9..1{(:‘

it *dthous‘h B, the furviving brother; and
D the chiid of L a decealed brother, would iuc-
cede to' the goeds, of A, d‘,"nfr mteftate, ane

childiefs, &,

Yet B, the furviving uncle, fhould fuccede to
all, cxcluaing D, -the child of C, adeceafed un-
cL, from fucceffion to a part, of the goods, of 3,
10 the fame cireamitances. '

So, if D, ahd C, had bccn nephews of A:or
xf B, had beea the umlc and (_ the n n.cph\,w, who,
by the cafc 1 ﬁtkvns r\p 454, are 1a gqual

ot

e 'Thc rsafons of thefe decifions, ezplach in a

“celebratéd” argument of chief )u(hcc North," with
”.}iCh T. Riymond hath crowvned his book of

" [oports
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reports, p. 495, morc fully than any where elfe,
(hall be here examined. -

His firft reafon is, ¢ all other relative terms
¢ ceneraly expreffed threugh the whole act have
¢ the inteftate for their correlative, fo (wife) 1s
‘ meant wife of the inteftate {chiidren) are chil-
¢ dren of theinteftate (heir at law) 1s of tixc intef<
¢ tate, fo that, in the moft plane and obvious
‘ fenfe, theinteftate ought here to be taken for the
¢ correlative to the words brothers and tifters.”.

Obfervations: firit, untii the connzion be-
tween his propofition, € all cther relative terms
¢ generaly exprefled through the whole act have
¢ the inteftatc for their correlative,” and his infe-
rcnce, ¢ {o that in the moft plane and obvious fenfe

¢ of the words, ¢ that there be no reprefentations
¢ admitted among collaterals after brothers and
¢ fifters children,” the inteftate cught here to be
« taken for the correlative to the words brothers
and fifters,” which conne&ion hath not been
difcerned, be proved, the inference is a nom
sequitur,

Second, this ratiocination 1s a miftake of the
queftion, which is not of what tribe of collateral
kindred, whether brothers, uncles, nephews, C\:C.
the children fhall reprcfent their parentc, but,
what degree the reprefentation of thofe coll: 1tcral
kindred, who, if they were net dead, weuld have
fucceded, fhall extend. if thefe reftritive words
had not been inferted, defcendents cf collateral

kl dL&\
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kindred, more remote than their children, would
have legaly reprefented them. reprefentatives of
nearett kindred may be branched into children,
grandchildren, great grandchildren, &c.

Third, the propofition is not true. if he, who
ftated it, had completed, as fair argument requir-
ed him to complete, the feries of inftances in
which the su#tas, whence the inference wasdrawn,
occurred, he would have found, in one place, after
the words, ¢ children of fuch perfons dying intef-
tate,’ the terms “and fuch perfons as legaly repre-
¢ fent fuch children, in cafe any of the faid chil-
¢ dren be then dead,” which are relative terms,
and have for their correlative, ¢ children of fuch
¢ perfons dying inteftate;’ in another place, after
the word, children,’ the terms, ¢ nor reprefenta-
<tives of them,’ which are relativeterms, and have
for their correlative, ¢ children;’ in another place,
after the words,  next of kindred to the dead per-
< fon, in equal degree,” the terms ¢ reprefenting
¢ their {ftocks,” which are relative terms, and have
for their correlative, ¢ next of kindred, in equal
‘degree;’ in another place, after the words, ¢ next
¢ of kindred of the inteftate, who are in equal de-
¢ gree,’ the terms, ©and thofe who legaly repre-
¢ fent them,” which are alfo relative terms, and
have for their correlative, ¢ next of kindred of the
inteftate, who are in equal degree; and in another
place, after the words,  next of kindred, in equal

¢ degree, of or unto the inteftate,” the terms and
¢ their legal reprelentatives,” which are likewife

relative
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rclatwe terimns, avd have for their correlative,
¢ next of kindred, 1n equal degree, of or unto

¢ the inteftate.” and the propolition, to be true,
ought to have been ftatcd thus: of the relative
terms, generaly expreffed in the a®; fome have
the:inteftate for their correlative, othexs have his
children for their correlative, and cthers have the
inteftates next of kindred, thatis, coilateral kin-
dred, for their correlative. 1s the deduétion from
it, ¢ fo that in the moft plane and obvious fente,
¢ thc inteftate ought 10 be takea for the correlative
¢ to the words, brothcrs and fifters,” found logic?

yet it hath been fo deemed in weftminiter hall,
for almoft fix fcore years!

His fecond reafon is, ¢ becaufe the diftribution
‘1s givcn by the alt for their relavion to the
 intettate, and not for their relaticn to the col-

‘ laterals ; therefore the relation mentioned ought
¢ naturaly to refer to the inteftate, and not to the
. ¢ collaterals. there may be cafes put wherein

¢ brothers and fifters children of collaterals may
‘ be no kin to the inteftate, if they were by the
¢ half blood, and it cannot be pretended that fuch
¢ thall have a fhare in the dittribution. now why
¢ thould the words be taken in the fenfe that com-

¢ prehends thofe, that have no utle to diftribu-
‘ tion?’

Obfervations: firft, ¢ that diftribution is giv-

‘ en, by the a&, tonextof kindred, for their re-

¢ Jation to the inteflate,” 1s admiited: that the

legiflature, moved by the fame confideration, cal-
B =d
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led the reprefentatives of colleteral kindred to fuc-
ceffion in place of him or her for whom they are
{ubftituted is admitted alfo; and moft frequently
fuch reprefentatives are of kindred to the inteftate;
and when the cafe fhall happen otherwife it is
not fo unreafonable as at firft it might feem;
becaufe, he who is reprefented, if he had furvived
the inteftate, and received his fhare, is prefumed
to have defigned to will it, when he fhould die,
to the fame reprefentative, who may not be of
kindred to the inteftate, but the ftatute having
appointed reprefentatives of collateral kindred, in
general terms, to fuccede to the thares of their
ftocks, the argument, that reprefentatives, who
are not of kindred to the inteftate, may in fome
cafes fuccede, if fuch fucceflion be unreafonable
in thofe cafes, doth not conclude againft reprefen-
tatives who are of kindred to the inteftate. - the
conclufion then, which eught to have been par-
ticular, is univerfal, and the argument vitious.

Second, a pofition, here taken for granted,
that the preprefentatives of defunt collaterals,
even fo near as brothers, muft be of kindred to
the inteftate, may be proved, by neceflary con-
fequence from weftmonafterian authority, which
may be a good argumentum ad hominem, to be

untrue, thus:

The cafe between Smith and Tracey (2 Mod.
rep. 204) was, A dies inteftate, having three bro-
thers B, C, and D, of the whoie blood, and a

brother, E, and a fifter F, of the half blood:
| land
\
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and, by judgment of the court of kings bench,
28 and 29, Car. 2. the brother and fifter of the
half blood E, and F, fucceeded to A’s goods and
ercdits, taking equai fhares with his brothers of

the whole blood, B, C, and D. }

Vary the cafe, by fuppofing E and F, to have
died, leaving childrer, in the life time of A;

thefe children, reprefenting their parents, would
have fucceded to their thares, being the children
of a brother and fifter,

This will, as is believed, bt_: granted.

Then vary the cafe again, by fuppofing the
mother of &, and ¥, who appear by the opinion
of the court not to have been uterine brother and
fifter of A, B, C, and D, to have borne G, and
i1, children, by another hufband, and E, and F,
to have left no children; G and H would have
repreicnted E, and I, as legaly as the children
of Eand F, and would have {uccededto the fame
thares.

This is helieved to be a confeftary from the
judgment in the cafe between Smith and Tracy.

Yet GG and M would have been, in Norths lun-
guage, ¢ no kin to the inteftate’ A.

Third, the queftion, at the end of this fecond
reafon as it is called, wizy fhould the words’
(they were the words provided that there be ro

reprefentations

L VN -y
£ The law here is foppsfed ta Le 70 ivent, f25 the cafe of Bai

v — —-'/:
v and Trackle,
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reprefentations admiticd among collaterals, after
brothers and fifters children) ¢ be taken in the
¢ fenfe that comprehends thofe that have no title
< to diftribution,’ is not a queﬁnon for which thofe
words taken in : any fenfe, of which they are capa-
ble. can minifter occafion. other parts of the
ftatute ¢ comprehended thofe that have title to dif-
¢ tnibution,’ dzvmm'r coliaterais, ‘who thould-fuc-
cede, into two claffes. thcy were dlfhnguxﬂ‘cd
by thefe charaflers, - firit, ¢ next of kindred,” whe
muft be in the fame degree, or in equal degree ;
and, fecond, ¢ their legal rcprcfentatwee that is,
the reprefentatives of thofe, wiio are next..”kKin-
dred. the former were-defined by the terms,
“ next,” and ‘1 equal degree,’ the latter were un-
defined, otherwife than that they muft have been
in exiftence, at the death-of the inteftate. they
mignt have been children, grand chiidren, great
grand children, or more remete, in fomne of which
cafes the portions would be inconfiderable. to
prevent this were the forccited words inferied.
they do not declare, becaufe unnecefs: fary would
have been here a declaration: comprehending thoiz
collaterals,or kindred, whofe re prfzentatwcs thould
"wmttt}ud to mﬂxi sution.  they do nething more,
‘\‘th already been obferved, than termirate
1€ pro ogrels of reprefentation, 1n the nhmediate
prmor from the collaterals, providing that re-
refentaticn fhall not be admitted, after brothers
1d fiiters children, that is,§fhall not be admitted
in ar.y degree of kindred after, or more remcte

[

than, the cailldren of hrothers and fifters, ang

one,
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{one, who feels the argumentum ad judicium more
forcibly than the argumentum ad verecundiam, as
I. Locke, in his eflay on human underftanding;
b. 1v. chap. xvii.. §19—22, calls them, ventures
to add) brothers and fifters of the collaterals.. in
the words, ¢ provided that there be no reprefen~
¢ tations admitted, among collaterals, after bro-
¢ thers and fifters chnldren, interpreted confiftently
with the fenfe of them, which is complete, and
without interpolation, for which no caufe appear-
eth, the legiflature contemplated a fingle obje&,
namely, the limit beyond which the rig ht of re-
prefentation fhall not be aflerted.  but thc author
of this argument will have it, that the legiflature
contem nlucd befides that, another ob)e& name-
Iy, the collatcra]s, the right of whofe reprefen-
tatives fhall not be afferted. thisis the fecond
inftance, but is not the laft, of a miftake of the

,queﬁlm for it occurs in two other parts of this
compohiticn by North. '

His ¢hird rnfon 1s, ¢ becaufe as thefe Words
provided “that there be no rcprefcntatxo'zs, &c.
* comprehend” (comprehend again) ¢ more than

‘ cught to have dzimbunon in fome inftances, fe
‘ tn,y R il_ ﬂlOa\, and lcave out many, that by
parity of rcaton ought to have diftribution, ard
tncmore thvc. L.me, thcy would put upon the
¢ words, 1s very 1mproper. |

¢ As for inftance:

‘ Suppofe the next of kin are nephews, by
* feveral brothers, and fome of them are dead®

¢ lcavmg
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¢ leaving children, thefe children are not brothers

¢ children to the collaterals, and cannot, withe

‘ i the words,” provided, &c. ¢ clame’ (although
by the way, the children muft clame, if they can
clame at all, not by thofe words, which give to
no one) ¢ any fhare; but if by chance any of them,
 had had uncles furviving, then they had been
¢ brothers children to the collaterals.’

¢ So, if the next of kin are coufin germans, and
¢ fome of them are brothers to one another, others
¢ are not; the children of fuch of them as had
¢ brothers that furvived the teflator, (it thould be
‘ inteftate) ihall have a fhare, but the children of
¢ fuch wha had no furviving brothers thall have
‘ no fhare, which is moft abfurd, for they ouzht
‘ to have a ihare as they relate to the inteftate and
‘ notas they relate to the collaterals.”

Obfervations: firft, the queftion, upca the
words, ¢ provided that there be no reprefeatations,
¢ admitted among collaterals, after brothers and
¢ fifters children,’ is, as before, ~-twheare com-
¢ prehended by the words brotoers and fiticrs’
but, beyond what degree of kindred, the repic-
fentatives of collaterals, whofosver thofe collate-
tals be, fhall or {hall not fuccede?

Secend, in the firft example, for illuftration
of the third reafon, is taken for granted this poii-
tion: the brothers 2nd fifters of collateral kindred,
whofe reprefentatives, not more remote than chil-
dsen, (hall fuccede muft all, by the words of the

ftatnte
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ftatute, be owadnpi—brothers and fifters every one
of every others—brothers and fifters by the fame
parents, or by one common parent; a pofition,
if not admitted, neceffary to be praved, becaufe,
without it, a concatenation of the premifes and.
the conclufion from them, ftated in this third
reafon, is deteive. the pofition is not agmitted,
hut, on the contrary, its redargution, to be here
cffayed, by the medium of that exam ple, varied-
for adapting.the pofition to caies equaiy within its
fcopc, is not despaired. for, |

Suppoie the neareft kindred of A to have been,
B and C, fons of a deceafed brother, and D and E,
daughters of a deceafed fifter; B and D to have
died in the life time of A, both leaving children,
the former F and G and the latter H and I; and.
afterwards A to have died inteftate, without al-
teration in his family. of F, G, H, and I, may
be truly predicated, that they are brothers and fif~
ters children; for by the hypothefis the father of
F and G is the brother of C, aud the mother of
H and I is the fifter of E; {o that F and G are
children of a brother and H and I arc children of
a fifter; and that which is truc of each pair of
children muft be true of both, cenicquently the
pofition is falfe. Butif F, G, H, and I, were
children of different parents, fo that necither of
them had a brother or fifter, it wauld be nothing
to the purpofe, as will appear.

Third, an abfurdity, by the fecond example,.
attributed to the expofition, admitting reprefen-
tit100
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tation of collateral kindred, who were not bro-
thers and fifters of the inteftate, isa confequence
of two fophi{ms, already detelted in the argu-
ment of North, one ignoratio elenchi, or a mif-
take of the queftion, the other a petitio principii,
or a fuppofition of what is not granted. and if,
¢ that the children of fuch coufins german, as had
¢ brothers, that furvived the inteftate, fhall have
‘ a thare, but the children of fuch, who had no
‘ furviving brothers, thall have no fhare, be moft
¢ abfurd,” as he fays, which is not denied;  this
argument may partly thew the pravity of his in-
terpretation.

Of the fcholia appended to this third reafon, that,
which {uppofeth, for the words, ¢ provided that
¢ there be no reprefentations admitted among col-
¢ laterals after brothers and fifters children,’ if the
legiflature had not defigned to exclude from fuc-
cefflion reprefentatives, more remote than bro-
thers and fifters children of the inteftate, would
have been fubftituted the words, ¢ provided that
¢ there be no reprefentations admitted among col-
¢ laterals after their children,’ fhall only be noted,
becaufe no other is thought to deferve notice, and
this for the purpofe of anfwering, that the former
may be interpreted and ought to be interpreted,
in the fenfe of the latter, which anfwer is pro-
pofed to be verified in the fequal.

His fourth reafon is, ¢ becaufe tie excluding
¢ reprefentations in a remote degree agrees with
* the reafons, upon which diftribution is ground-

‘ ed.
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¥ed. for 1, nephews and nieces to the inteftaic
¢ are of {o near relation, the inteflate having ben
¢ as a parent to them, that they are of great regaid,
‘. whereas remoter degrees have no regard but tor
¢ their proximity (becaule there are none re.rer)
¢ and therefore no reafon to admit reprefentations
¢ amongft them, to bring ina n:ore remote digree
¢ to fhare with thofe that are nearer of kin, 2.
¢ again, nephews and nieces canno: be many, 19
¢ that the divifion canniot come i:to very inony
¢ parcels ; but in a remote degree tacre may be very
* many of the {fame degree, and to admit a tubc.-
¢ vifion to the children of any deccafed would
¢ make the fhares of tuch chilaren very incontiacr-
¢ able, not worth demanding.’

Obfervations: firft, the reafon, upen which
diftribution 1s grounded, is an inteftates affedti-
on for all his kindred, moreor lets warm, s the
obje&ts of 1t were related to him  nearly or
remotely ;  a  thermometre, anolcgous with
which the portions of the dxﬁrxbutql‘lc fubjet
are graduated; fucceflors neareft, and in the far e
degree, taking equal portions, and fucceflors in
a remoter degree taking the portions, not of them-
felves, who are not, but of their ftocks, who
werc, in the fame degree. if {o, the pofition, thae,

¢ excluding rcp.cfcntanons in a remote c=gree,

¢ agrees with the reafonsupenwhich difiributionis

grounded,’ is fo far from b eing true, thatreprefen-

tations, among lincal iubceiiors, areaoasiited 1 re-

moteft degrees, andamong vollaterils, wouldasex.

tenfively have been ad.n'ttc.d (in everycale whele
C mey
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they are deﬁ(’ cteid hv the appellition, -¢ next of
¢ kindred,” thc words, © and their reprefentatives,’
or words of the faine import, 1imnmediately follow-
1ng) if tue reprefentations had not been abfcindcd,- by
ctiacr words, after the degree of brothe.s and fif<
ters children. whoic brothers and fifters will be
a fitter {ubje?t of enquiry elfewhere. B
Second, in the phrafe, ¢ reprefentations 1 a
‘ remote degree,” the term ¢ degree’ may mean
the degree of kindred, either between the repre-
{entatives and their ftocks, or between the intef-
tate and his collaters! kindred. in the former
fenfe, the reafon is nst to the purpofe; for nict
man denies that reprefentations are not admitted
among collateral kindred, whofoever they be, af-
ter or beyond the degree of brothers and fifters
children; in the latter fenfe, the reafon is not
more pertinent, if the objet, which the words of
the ftatute, truly interpreted, fhew the legif-
lature to have contcmplatcd was to de-
clare, notof what collateral kindred reprefentati-
on fhall not be admitted but, after or beyond
what degree of kindred between the collaterals
{furviving, and the reprefentatives oi thofe who
were dead, reprefentaticn fhall not be admitted:
«n*l that this was the obie® hath beea partly, as
15 beiieved, and will hereafier be PLI’tha Iuhy
proved. the nouon ftated 11 this reaton, of ¢ the
¢ mteitates having been as 4 parent to his ne-
‘ phewsand nieces,’ feemeth altogethe imaginary, §
and

§ Harace ¢ had a azﬁrmt notion of the uncles parental affe&lion
towsards bis nepbews and- nicces, as may be colleed from thefe
words : mctuentes patruae linguae .XII ode. /1, ish, and ne f1s

patruus mhi fat. 111, lib, 11 v. 85,
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and, the argument drawn from the remark, that
when the multitude of fucceflors is numercus,

the portions, of seprefentatives,. by means of
{abdxvnﬁons .- would be inconfiderable and worth-
lefs, which, however, would not happen fo
frequently. as.the cpntrary; is- A0t -an argument
agamﬁ the right.of a r¢prcfcntauvc to his #modi-
cum;, if the werds of the ftatute, have intitled him
to-it, ‘. the argument,: if: it prove any thing,
proves gthat the flatute ought: pat to have admit-
ted, not that it did, not admit, reprefentations,
wherein thoie fubdivifions would be neceffary.

His fifth and laft reafon 1is, ¢ becaufe, by thé
“-opinion of the learned, the law ‘and practice of
¢ the {piritual courts before this act did exclude
‘:4]) reprefentations of collatera!a, alter the i
¢ tates nephews and nieces.” to which ke ac‘ds,
¢’ the whole fcope “of - the4& was to make their
“Jurtidichion as-to diftributton legal, which be-
¢ fore was condemned by the kings courts;  and
thc words of the a&t: (legaiy reprefenting) (pro
su9 cusque. fure) and: accorcing to the laws in
¢ fuch cafes) and the rules and. liritation ¥ fit
¢ down) fhew ti:at -there is a reference to their
* laws. wmowif there werean opinion this way belore
“the alt; there 15 great reafon to believe, _this
‘claufe,: 'provided there be no reprefentations,
‘-admitted -among collaterals after brothers:and
¢ fifters chiidren,’ wasfounded upon that opinion.’

Obfcrvatiops: firft, we mxghtl\,arn fromt Nofth
Rimfelf, for in the introduttion to"his opinion and

~ reafons
‘lbe woira ¢ hercafiery 0CCUTS i 4015 plue il tie /mtz.
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r> {ons he admits, *“that all a&s of pailiameritare
* to be expounded according ‘to the trae meaning
¢ to be coilected from' the words' of - them; 4nd
< thit muft be a rule in this caa.,, "to whuh rule
Lowever he doth st appear in a fingle inftancé
throuzhout his argainent to have ‘adverted. - hé
fleww the way at th° ftart, . and never tecovered it.
to piove that this act-of parliament, if it be‘ex-
puam,ej according to that. rule, conttadicts the
Jaw and practice, as they have becn. ftated, wof the
imritual courts, in-this particulai iaftance; will
be atte mpted “and: if  the atterpt’ be fuccelstu[
there 1s no ¢ realon to,believe the ciavde 1 quet
¢ tion was founded ‘upon the opin 00 ci thoic
¢ courts, and to expound it taat way;' thatis, to
cxpound the claple, which, i tac oaiy
fenfe  whereof it is capabk:,; ..without In-
terpolatlon, 1s reconcileable wn.;n chcr parts of
the a, fo as to contadidt thofe other parts of

the ftatute.

Szcond,  the tcrms, ¢ legalv mpr fentm': ;) and
¢ pro suo cutgue jzzre, are intelligible ﬁn'e)v with -
out reference to the laws of ecclefiaftical courts :
._the words, ¢ according to thelawsanifiich cacs,
it they refer to thewr laws at all, refer perhaps
to thofe only, by which degrees of confanguinity
are computed; and.the words, ¢ rules and limita-
¢ twons {st down,” which are'defeclively quoted,
and which in the ftatute are, ¢ the rules and limi-
f tation HEREAFTBR fct down,’ fhew that
the reference is, NOT to THEIR LAWS but,

to the STATUTE o
After
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Atter his reafors, the chief juftice procedes to
folve cbjedtrons to his arguinent. * of the folutions
notice fhall be taken of that éaly, ‘which is in thefe
words: €iconfefs a liw cnearly ‘neAned thall hiave
¢ its force in cafes whichi it dees. reach, though it
¢ does not reatch:all cafes: ‘but where a Jaw is

¢ penned, f{o that it may b&expounded one way or

othcr, and there'is a queftion of the mcanmg of

€ it, it is more natural to believe it was meant in
* that way that is.clear, and reaches all cafes that

€ are in parity of reafon, than in that way which
¢ has abfurd confequences, as this hath, both by

“ including thofe which were not intended, and
¢ leaving out thefe which ftand i in th” fame dcgrec,

“as {hf:wed bpfore. :

Obfervations: firlt, the ftatute is thoﬁg’ht’ to
be fo ¢ clearly penned,’ that the learned judges of
Weftminfter hall, and ¢ the learned do@ors of
‘ Dotors commons,” who were ad)utant miniftérs
to-the'chief )u{hcc on this occafion, are challeng-
ed to difcover, in the words of thea&, if not fo-
Phl&lCath’ that amphlboha, ‘which is here attri-
butcd to it by the terms, ¢ it may be expounded

‘ cne way or other.’

Second, the f{tatute, underftood, ¢ in that way

¢ that is clesr,” but different from the ¢ way’ ap-
"provcd by the chief juftice, . will reach all cafes
within the fcope of the legiflative providence, and
. wﬂl have no, ¢ abfurd confequences.’

His
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His conclufron is,- ¢ i conceive this adk was in-
¢ tended for a plaue fulc, and. 1 think: it.much
; * begter to interpret.it in the mof} plajic and ob«
¢ vious fenfe which will eftablith the fucceflion
of perfonal eftates, according to reafon and fym-
metry than to firain to find out another fenfe
for the fake of remote kindred, that are of no
regard, which will produce apparent abfurdi-
ties, and {ubje&t perfonal eftates to fancifuil and
intricate difputes that will need another act to
_compofe and fettle.’

- - -~ [ o 6 L)

.- -

"Obfervations: firft, the a&, ¢ in the moft ob-
* vious fenfe’ of the words, that s, the fenfe, in
which the AI‘CthaCOD of H untmgto.x underfloe:!
them, is a ¢ plane rule they witl not bear toe
fenle, in which they are otherwife underftood b:y
North, unlefs after the WOldo, ¢ brothers 2rd fiir
¢ ters children,” be {upplied the wards, ¢of the in-
* teftatc.” this fupplement is called ¢ interpretu~

¢ tion,” and perhaps may be io Cuuﬁd by the
weltmonafterian voc: abularics.

Second, the reafons for thc interpretation nave
been examined,

Third, the interpretation, by words which
mezafure degrees between tocks and their repre-
{entatives, would meafure degrees between atrifi-
teftate and his collateral kindred; and this intere
pretation matching things not relating to one an-
other 1 called fymmatry! fyml netry not more
diedalean than

Humang
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, FHumano capits cervicem pilor equinam,

* Jungere si velit ‘ « |
" Fourth, *another a& which Nerth fuppofed to
! be needfui for compofing and fettling the fanci-
“full and intricate difputes” which he imagined
would be raifed on this, if his interpretation be
réjetéd, is not the proper remedy for the evil ap-
prehended by him.  the remedy would be to give
to iudges .what perhaps the legiflature of Great
britain have not more power to beftow. than other
legiflatures. for, if {o plane an a& as this could
be fo miftaken, as it hath been by him and his
{fucceflors, what would be the efte& of arother
act? | L

L 5

H IS reafons ftated in the argument of the chief
juftice having been examined; the flatute itfelf
fhall now be confidered, 1in order to difcover the

rue meaning, from the words, thereof.

The ftatute, after requiring ordinaries and ec-
clefiaftical judges to take bond from him, towhom
they grant admimftration of the goods and credits
6F a perfor dying inteftate, with condition tomake
and exhibit an inventory of them, enables and re-
quires thofe ordinaries znd judzes to czll the ad-
miniftrator to render account of his tranfaltions,
¢ and to order and make jult add equal ciftribu-
¢ tion of what rernaineth clear (after ail debis fu-
‘ nerals and juft expences of every fort, firft al-
‘ lowed and deducted) among the wife 2ad chil-
¢ dren, or childrens childeen, if any fuch be, or,
‘ otherwife, to the next of kindred, to the dead

‘ perion
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¢ perfon in cqual degree, or legaly rcpref’*ntmg
¢ their ftocks, pro fuo cuigue jura, according to the
¢ laws in fuch cafes, and the rules and limitation
¢ hereafter fet down; and the fame diftributions.
¢ to decree and fettle, and to compel fach admi-

¢ niftrators to obferve and pay the fame, by the
¢ due courfe of his majetly’s ecclefiaftical laws.’

THE phrafes, ¢ legal reprefentatives,” ¢ pro
¢ fuo cuique jure," ¢ according to the laws in fuch
¢ cafes,” and ¢ the rules and limitation hereafter
¢ {ct down,’ are thought by North to prove that
the ftatue had a reference to the ecclefiaftical laws,
but, 1. 1f it had fuch a reference the reference
by the firft three phrafes was only to thofe laws
whxch determine who are the legal reprefentatives
of an inteftates next of Findred, which was not
pertinent to the queftion in the cafe difcuffed by
h:m, namely, who of the inteftates next of kin-
dred fhall be reprefented; as hath repeatedly been
obferved before. not more pertinent is the folu-
tion by him of the fecond objetion to his opinion
T. Raym. p. 505. which foluticn 1s thought
too trifling to deferve a recital. z. the fourth
phrafe, correltly quoted, fhews that the ftatute
refered to the rules and limitation fet down in
itfelf, this will lead to the true queftion, name-
ly, whether, by thofe rules and limitation, repre-
fentation is admiffible among collateral kindred,
who are more remote than the inteftates brothers

and fitters?

The rules in the ftatute, mirgled with the li-
mitations
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mitations (for of thefe ate two) {o that their con.

nection is interrupted, ftated feparately tor the
fake of perfpxcuny, are,

< Provided that ordinaries and every other per-
- fon, by this act enabled to make diftribution of
i ¢ the furplus of the eftate of any perfon dymw in-
' ¢ teftate, thall diftribute the furplufage of fuch
. ¢ eftate in manner and form followmg, that is teo
L fay, one third part of the faid furplufage to the
- ¢ wife of the inteftate, and all the refidue by equal
- ¢ portions to-and amongft . the children of fuch
* ¢ perfons dying inteftate and fuch perfons as legaly
¢ reprefent them, in cafe any of the faid children
- ¢ be then dead, and in cafe there be no children,
- ¢ nor any l_cgm reprefentatives of them, then one
¢ moiety of the faid eftate to be allotted to the
 wife of the faid inteftate, the refidue of the faid
* eftate to be diftributed equaly to every of the
< next of kindred of the inteftate, who are in equal
¢ degre,c, and thofe who legaly rcprefcnt them.
¢ but in cafe there be ne wife, then all the faid
¢ ecftats to be diftributed to and amongft the chil-
" ¢ dren, and in cafe there be no child, then to the
¢ next of kindred, in equal degree, of orunto the
‘ inteftate, and their reprefentatives, as aforefaid,
- ¢ and in no other manner whatioever,’

Of the rules, thofe which call children of the
dcfun& and reprefentatives of fuch of them as
; may be dead, to the fucceflion, are without an
lumtatxon, othcrwxfe than that, a child who had
| been advanced by fettlement of the defuné, with
*a portion not equal to the filial porticn, can clame

oulv
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%only the. compliment, or fo much as with tht
 advancement added to it will be equal to the filial
i portion, out of the diftributable fubje&. but fuch
forisfamiliated child, if he were ap. heir at law,
and advaiiced by fettlément of land - -upon him,
thall have a full portion of the furplys. -~ .

Thé rules, wlnch, ifnd chddrcn or rcprcfcn-
tatives of thcm be, cail the next of kmdrcd to thc
fucceﬁion, comprehcnd L o

: ]

Fittt, thofe kindred ho afe in thc afc:ndmb
lme, that i3, father and miother, &c. for' the
o;nmon in the duchefs of -Suffolk’s cife, ¢ that the

¢ mother is net of kin to her child,” ‘although uria-
nimoufly once approved by numbers of temporal,
as well as ecclefiaftical, judges fufficient to entitle
it to a place among what are called” authormes,
fecmeth to have been fince reprobated. ~ the right
of the mother indeed, if the father be thg, s
transfered to her hufband; but; ‘if ke were dead,
the took the whole before the cftate of 1 James
2. ordained a communion with brothers and fif-
ters and their reprefentatives: and, if no parerits
be, the rules comprehend, | -

Secondly, thofe. kindred who are in the colla-
teral line, and who may be analyfed into brothers
and fifters; if none fuch be; wuncles and aunts,
and nephews and nreces;  (for, accotding to the
determination of a cafe befm- mentioned to be re-
ported by T. Atkyns, 1 vol. p. 454 they are in
thc fame degree of relation) if none iuch be, cou-

fins
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fins german &c. of the inteftate. and thofe rules,
if not controuled, by the limitation; with the
words, ¢ and their legal reprefentatives,” applied
to every ramification of the fyllabus, ¢ next of
‘ kindred,” may be read thus."..

In caﬁe there bc no children, nor any legal re-
prefentatives of them, -the faid' eftate to be dnﬂn-‘
buted equaly. to the brothers and fifters of the in-
teftate, and their lcgal xepreﬁ,ﬁfa«twcs, if none
fuch be, to be diftributed cqualy to the uncles and
aunts and nephews and nieces of the inteftate,
and their legal reprefentatives; if rone fuch be |
to be diftributed equaly. to the cotfins gerran of
the inteftate, and their legak rcprcf.,ntatwea ; arnd
io forth; the wordsy and their reprefentatives,’
being added after every tribe of ti e inteflates kin-
ared, in cqual degree. SRR o

Thefe evolutions of kmdrcdﬂvd apphc:at.ons of
reprefentitives are the fenfe and meaning of the

reles, witheut the limitation, 1o ‘cxyL(.xt terns ;.
f.‘ that ’ R

'The quefiion is reduced to this: whether thot
tenfe and that meaning are altered by this limitas
tion : ¢ pre ovzdea that thcrc be no lcgraentatxons ad-

‘ mitted among collaterals aftcr brothers and fifters

¢ children, cotherwife than that no rcpreicntatlveb
¢ thall be admitted among collaterals in any degree

‘ more remote from then‘ ftocks than Chxldrcn r

That theyare not altered otherwife will ¢ appear,
.xstsvoncen’cd without “&raining,’ by inferting’the
limitation
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limitation after every one of the tribes of collate-
ral kindred and their reprefentatives: when the

rules, united with.the limitations of them, will
be read,

‘ In cafe there be no children, nor any legal
reprefentatives of them, the faid eftate to be dif-
tributed equaly to the brothers and fifters of the
inteftate, and their legal reprefentatives;” pro-
vided that there be no reprefentations admitted
among [thefe] collaterals after brothers and fifters
children; if no brothers and fifters be, to be dif-
tributedeqaaly to the uncles and aunts and nephews
and nieces of the inteftate, and their legal repre-
fentatives; provided that there be no repre(entatl-
ons admitted among | thefej collaterals after bro-
thers and fifters children; if no uncles and aunts

and nephews and nieces, or any fuch, be, to be
uxﬁrlbuted equaly to the coufins german of the in-
teftate, and their legal reprefentaiives; provided
that there be no reprefcntauons admitted among
[thefe} collaterals, after brothers and fifters chil-
children; and fo forth.

According to this reading, liable to a fingle
obje&tion which fhall be removed, the children of
thofe next of kindred to the inteftate in equal de-
gree, however remote, are not excluded from fuc-
ccﬁion, to the portion to which their ftock, if
fiving, would have fu(.ccded

Harmeny hy thxs reading is produeed of all
pars cf the {fa tute one w;th. anothm, not a fingle
a | word
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word thereof being underflood in a2 ¢ ftrained’
fenfe, or in any other than the ordinary fenfe;
and the fyftem of saccefio m boma defunilorum
hath perfet fymmetry; every rule being applied
to one or other tribe of the inteftates kindred,
whefc reprefentatives are appointed in the places of
their ftocks to fuccede; and the limitation being
commenfurate with the rules in every inftance,
except that the operation of one which would
have included reprefentatives in all degrees, is re-
ftrained by the other, the office of which was,
pot to deftroy any rule but, to limit the extent
of it, excepting the reprefentatives of collaterals,
of all denominations, after or beyond the degree
of children of thofe collaterals, who may have
died before the inteftate.

Not to allow the ¢ rules fet down in the ftatute,’
to be applicable to reprefentatives of every tribe
of collaterals, would, in the phrafe ¢ next of kin-
‘ dred of, or unto, the inteftate, in equal degree,
¢ and thofe who legaly reprefent them,’ deprive
the words, ¢ thofe who legaly reprefent them,’
of more than half their meaning, and would de-
prive the words ¢ in equal degree,” if they have
any, of all, meaning.

‘The words ¢ in equal degree,” applied to thofe
collaterals, who furvive and fuccede in their own
rights, repeat the fubftance of the words, ¢ next of
‘ kindred,” and therefore figrify nothing; for col-
laterals, not in equal degree, that is, in a more
yemote degree, cannot be next, of kindred to the

| - - inteflate.




?3tJ.

inteflate. - but the words, © in equal degree,’ fup-
pofed to have been inferted for {ome purpofe, are
fegnificant, - applied to dead collaterals, who, if
living, -would have been in equal degrec with the
furvivors, and may be underftood in the fenfe

which this paraphrafe of the rule and hmttatxon
cxprelics. v B N

¢ The furpluiagc to be dlftnbuted to the next
¢ of Kindred to the inteftate, and [if any of them}.
« who argin equal degree [be dead to} their repre=
¢ fentatives, provided . [although rcprcfentations
¢ arg admutted among children of the inteflate,
« how remote foever thofe Jine al.,:n,prefcntmvcs be
* from their ftocks, . yet] that there'be no reprefen-
¢ tations admitted among collaterals after {if the
‘ reprefentatives be_more remote in degree from
¢ their ftocks, thanj brothers and fiffers children.’
this will be Lo'igruous ‘with the anntl'-cﬁs, intend-
ed manifeftiy by the legiflatare, “of childrens re-
prefentatives to coll aterals reprefentatives; where-
as North imzgined the antithefis to be of the rc-
prefentatives of cae tribe of collaterals, that is,
brothers and fifters, to the reprefentatives of all
other tribes of collaterals. ' |

Here, indeed, the words ¢ in equal degree,’ are
taken out of their places, and transiered to
other places. bat the inetathefis is thought  to
be juftified by this confideration; unmediately
after the words, ¢ next of kindred of or'‘uato the
¢ inteftate, who are in equal degree,’ the words,
¢ and thofc who legaly reprefént them,” and gfter

the
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the words, - ¢ aiext df kindred, in equal uegrf:f' of
‘ or unto the inteftate,” the words, ¢ and their 13k
¢ gal reprefentatives,’. prove incomeftably, that the
lcglﬂaturc, who.muft have inown, that tiwe de-
gree of an inteftates kindred could not be the fame
in all cafes, contemplatedireprefentations. among
the kindred in the different degrees; -and- meaned
to admit reprefentations. in @}l cafes, where th®
kmdrcd to be reprefented: gnd thofe who facceded
in their own rights were in equal degree of kinqred
to the-inteftate.

This meaning appeareth fo manifeft that, to
make. it-more fo-i8 not the iatention df the para-
phraft; he.intendcd to . fthew -that the i¥eaning
af the words; “inequal degree,” removed from the
place;wheks, .if pdt mutc, -thieir voice is no more
than ufelefs tahitology, confpires with the (ups
pofed defign of the legiflature.

The provito therefore, that there be no repre-
fentations ademtted among collaterals after bro-

thers and fiffers children, is an exception to cach
general rulg,

" The obje&ion to which:the expplication, op-
pofite tu Norths interpretation, of the flatute,
was- mcntioned to be liable, as it is ftated in his
fanguage, 15 ¢ that, as it would comprehend more
* than'vught to have diftribution, in fome ins
“ ftances, fo ‘It falls fhort, and lcaves Oyt many

¢ that, b) parity of reafon, ought to huve diftri-
¢ hutxon thele words occm, in his third rea-

'.(b.'),
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~ fon; and the fubitance of them- ibrcpeated (T
| Rnym 505) where heicommends the Anterpreta-
tion © in his way,’ affirming that by ‘it the fta-
tute © regches all cafes, that are i par m rea-
“-fon,” and prefcrs it to the explicaticn n that
4. way which,’ according tahim, ¢ nath abfurd
¢ mnfoquenccs, ‘both: by -including thofe which

4 ‘were not intendéd; and lcavmg mvt thofe
* which ftand in the ﬁm«: dcgmc

Thc oﬁje&xon fuppofcth the prgvﬂ’o, cqntamr
ing the limitation or exception, to be the part of
the ftarute, by -which reprelentatives of collate-
rais ciame the fhares.of their fbocks ! -but untré.
ly; for they muft clame, if ‘they ‘cad clame at
all, by thofe parts of the ftatute to which that
sxception is applicable.  Butlet the sbjedtion be
to the foregoing application of both, or-either.

The obje@ion and the anfwer to it will be un-
derftood beft by, references occafiopally .to -the

cafes exemplified in the fchemes .fub)omcd.
I B |

B A C B A C

D EF D E
~—t— p—r—
G ‘ G

In the firft fcheme D and F, furviving ne-
pliews, if they were next of kindred, to A, the
inteftate, would fuccede, being comprehended in
that part of the rule, which is contained in thefe
words of the ftatute, ¢ the furplufaege to be diftri-

bution
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M‘mi tc the next of kindred, ¢ of or unto the in-
teftate.’ G 'the child of E, s as'much com-
prehcnded in the remaining part of the rule con-

) A ————————— . - — ———— S

tiined in thefe words of the ftatute, ¢ and theic’

mprtfentatxves, for he is the reptefentative of

hxs father, a deceafed nephew of the inteflate,

and one of his next of kindred, as D and F a-e
cemprehcndcd in the former part of the rule.

but North obje@s that G, in the firft fcheme, is
inadmiffible to the fucceﬁion, and cannot repre-
fent his father, for two reafons, firft, the cafe of

G was not comprehended in the provifo, ¢ that

¢ there be no reprefentations admitted among col-
¢ laterals after brothers and fifters children,’ for
altho’ he was the child of a brother, his father
was not a brother of the inteftate; and fecondly,
becaufe, if G in the ﬁrﬁ {cheme fhonld fuccede,
by. parity of reafon, G, in the fecond fcheme
ought to fuccedetoo, but the latter is likewife inad-
miffible doubly, for the collateral, whom he re-
- prefents was aedvps—not a brother to theinteftate,
or to any other man.

Anfwer:, the words,. ¢ provided that there be
‘ no reprefentations admitted ameng collaterais
- ¢ afterbrothersand fifterschildren,” havebeen prov-
cd to be an exception to the general rule, ¢ that dif-
¢ tribation be to the next of kindred of or unto the
¢ inteftate, in equal degree, and to their reprefen-~
¢ tatives.” - if this be (o, let be gtantcd that the
cafe of G, in cither fcheme, is not included in
the cxceptxon the confequence unavoidable is the
reverfe of Norths. "G would not be inadmiffible,

D but




| | [ 34
bug would fuccede. if the exceptiaf had not been
inferted, he would have fucceded being compre..
hended in the rple, “the furplufage to be diftributed
¢ to the next of kindred and THEIR reprefenta-
¢ tives;” and if he be not included in the exception,
his_ title.remains the fame as it would -have becn
if the exception had not been inferted.  this cop-
fequence is fai”’ .o be unavoidable, and truly; up.
lefs the interpretation of North, - as he calls. it,.
can he maintained. but the interpreation,. for
the true thape of the limitation or exception, ex-
hibits. this metamorphofis of it: ¢ provided, that
‘_there be né reprefentations admitted among [any.
¢ other] collaterals |than thofe collaterals whoare
“"brothers and fifters of the inteftate, nor amon;
“them| after [the] brothers and fifters children;”
which wonld convert unnaturaly the limitation of.
a rule or ._tbg:cizcc'p_t'ion to it, into a rule, andab-
rogate- the ftatute in more than two. thirds of the
cates which st would comprehend if not mutilated
by this monfter. to maintain it a pentad of rea-
fons have been pompoufly paraded; ~'but they are
all foreigners, none of them: being furnithed by
the ftatuic, ‘were chiefly prefled into the fervice
from Doctors commons, and make no better
figure at a review than the band of ¢ tattered prodi-
¢ gals with which Fal{taff w4s afhained to march
through Coveritry,™ T
" The obje&tor fuppofeth, that G, in the firft
{cheme, "afd G, ig }g‘ne ifeéoﬁrilﬂf(?h!éfne', "w‘lfi?o ‘afe

confefled to ¢ ftand in the fdiii’é"ifcgféé,’ and "w\ho
<, 7" therefore
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thcrefore, if either, ought each, to ¢ havea (h'u'c
‘ in the diftribution,” are not in the fame predica-
: mcnt far ene was the child of a brother, the other
the chﬂd of him who never had a brother or ﬁﬁer,
or Who had furvived his brothérs and ﬁf‘ers. o

“} Bat, not to urge that this objection is perverfc,
| firft, the word, AFTER, implicth intervals or
j degrees ‘between the antecedent and confequent
“terms in any feries of arithmetical progreffion. ef
the feries, to which the provifo containing the
limitation or cxccptxon refers, the collateral h, is
the antecedent or firft term, his children 1s one of
the confequent terms, his grand children is the
next confequent term, and fo on through the fe-
ries of reprefentatives. the provifo is a canon meg-
! furing the intervals or degrees of kindred, not be-
tween the inteitate and his collateral kindred but,
| between the collateral and HIS reprefentatives,
admitting the fecond term, and rejeing all the
tcrms AFTER the fecond, or children; fo that
the provifo may be moft properly_.rcadand RS
~ ftoed in this fenfe:

¢ Frovided that there be no reprefcntauors ad-

nu&tcal among collaterals AFT R [that is, if

¢ the degree of *kindred between the collaterils and
- ¢ their reprefentatives be remoter than the degree

¢ of kindred between] brothers and fifters [and
¢ their] children’—moft properly, becaufe, with- .

* .out a {purious ipterpolation, the provuo cannot,
a8 is conceived, be underitood in any other fenfe.
ot can the objector retort that the words between
brackets

i
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brackets in the paraphrafe are unjuftifiable inter-
polations, becaufe, if they were expunged, the
provifo might undoubtedly be expounded in the
fame fenle without contradi@ing or :ltering the
meaning of 2 fingle word contained in the ftatute.
by this expofition G would be in the fame predi-
cament in both {chemes; the difficuites, which
ftaggered North, will be removed; and the phan-
tom of abfurdities, which bewildered him, and
perhaps mifguided his followers, will vanith.

If the preceding criticifm and lection be not fa-
tisfactory, |

2. The reprefentatives remoter than children
of a collateral, who had no brother or fifter, may
be included in the provifo by the argumcnium u
pariratwne, ftatates in compendious and general
terms, not amimadverting upon fubjects of a cri-
minal nature, may juftly comprehend cafes, not
precifely defcribed in the text, but equaly within
the reafon and fcope of the legiflative providence.
- n legibus et fatutis breviorss fiyh, extensio facicnda
est liberius; at in illis, quae sunt enwneratioa cajfumum
particslarium, cautius., F, Bacon, deaugment.
{cient. ib. VIII. cap. IlI. aphor 17. that this
{ atute, as to the part relating to the prefent quef-
tion, 1s érevioris Ay/i and not enunierativum casuum
particklarium muft beagreed; and that the reafon
for including in the provifo the reprefentatives of
him who had, and of him who had not, a brether,
15 the fame no man will doubt but he who afcribes
to the legiflature, in matters of fuch moment,
T S levity




S 0 " 4

levity more than puerile. ¢ if the next of kin are
¢ coufin gerimans, and fome of them are brothers
¢ to one another, others are not, that the children
¢ of fuch of them as had brothers that furvived the
¢ inteftate, fhall have a fhare, but the children of
¢ fuch who had no furviving brothers fhall have
¢ no fhare,” North admits would be ¢ moft abfurd;’

~ he might have added fantaftical and futile. this
would have been a good argument for including
the children of thofe coufins german, who had
not brothers, in the fame predicament with the
children of thofe who had furviving brothers, but
furely not for excluding the latter from the fnares
which the a& gave to them in terms unequivoeal,
and free from ambiguity,

If reprefentatives remoter than children of a col-
lateral be not included in the provifo, either ex vz
terminorum, Or @ pari ratine,

'*

3» The confequence, as hath been obferved, is
that the cafe is a casus omissus, and that will not
prevent operation of the ftatute in ca‘fc&;ggg omit- .
ted. o

RS mgmv.mmr '
eyt Ll

If the explication, here oppofed to Norths in-
j terpretation, of the ftatute be corre®, the cafe of -
. Carter versus Crawley, and other cafes, decided
conformably with that interpretation, deferve to
be ranked with the cafe of Rofe versus Bartlett,
Cro Car, 292. the cafe of Ratcliff versus Graves
\¢¢ alios 1 Vern,:196. and fo many more that |
Nes
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hath-been babhled, apd for fuge dodrine all tl;e
parrulities w M have been prated, at times,
. e{lmmﬁc.r hall, to men of taftes lefs dcpraved .
nts more found, and {pirits tog diberal to *
ﬂavcs of authonty, are infcribed By

- THE EDITOR
- e N é
| ‘ , | o
o n;, R R A T A |
:';:'gPalge?xo, X ’ fo‘prcprefentanve:, read ft}nﬁntatwcx. 4

1Sy .. 2, for others read other.
Wi 28, for fequal, reai Jequel.
9% 20, for anologo reag anabg’om.
1 at the end mave out the period.
12 for ftatue, read Aatute.

-1, ‘for compliment, .read qw[dmat. .
20, for eftate, read fatwtes .
oy take out the word ¢hil <
'\ -~~23,‘forexppl§eauowmd explication,
| ;xy,tﬁrapm«u,mlavpkm:m' T
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