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.. Tlte mind of man' eot being capahle Jr having many ideaa u~cl~ 
· 4' Tiew at once, lt. was nec;essary to pve a RuollTOBI to lay up thaso 
~·ideas."-~. . •· 
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ut THE SUl'RI:ME COl RT. 

1'AYLOR, C. J. deliv~red the opinio~ uf tile. Co;.n·r.: 

. C·1Sts are made discretionary in this Court, with a ,·iew ·" 
that tlley may follow as nearly as possible the c'onscience of, 
the demand; and there is no ins.tance of trustees being 
chargeable with them where they have acted fairly, although 
they Jail in establishing a claim. 1 Ves. jr. 2()5. \ 

Tite conduct of these co~plainants was sucn as might 
have been reasonably exp~cted from executors who were 
disposed to do their duty; for seeing a will coming forward 
for probate at a considerable intel'Val after the testator's 
death, and aftt:r the notoriety of one will being proved, it 
was natural to suspect the fairness of the attempt, and just 
to n ·sist it, until it was established by te~timony. It would 
l>e a great discouragement to executors to oppose C\'en forg· 
ed wills, if it were understood that it must be done at the 
private hazard of paying the costs ollt of their own estate1 

in the event of a failure. Where their conduct is wantori' 
and litigious, and the Court can collect that from the facts 
of the ease, it will require the application of a different rule. 

~ 

·All these expenses have arisen from the circumstanr:e 
of . the testator's haviqg left two wills, without giving any 
reason to the person who had the custody of the prior, to 
believe that it was rre.vokcd by a su:JSe(jll<'llt one. It is 
equitable therefore that the costs should be pairl out 0f his 
estate. · 'Vhere a testator by his will has occasioned diffi. 

.. culties, the costs ought to be paid out of hi.& a!lsets. Sttul• 
holme v. liorf.~son & al. 3 P. Wm.t. 303. Jot!(!ft v. East, 3 : . 

Bro. Ch. c. 25. Pearso1l v. Pearson. 1 Sclzoa/c & Lefroy, 12. 

-
Heirs of Orr v. Ex'rs &1 Devisees of /rwi1z. 

This was a bill in equity for the specific cQnvcyance of· 
a tract of land, for whic}l the bill charged that R. !twin had, 
il} his life-time1 procured a grant to issu~· in hi5 own name. 
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466 ADJUDGED e AS~S 

. The. e:r.ec;JJ.tors pleaded ~ the j\lrisdiction of t'he Cout'tf 
that th~ la~ds lay in Tennessee, the Courts of which State 

; c:ould alone take cognizance of such a claim. 

T A YLO:&, C. J. ddivered the J udgme::nt of the Court : 

Though it may be admitted that the decree of this Court 
cnnnC't act directly upon lands, yet its power may. be exercised 
over all tho,.c;e persons who are within its jurisdiction. So 
that if a decree should be made ordering a conveyance, the 
party disobeying. it, might be attached for the contempt. (t 

stems to be a well settled principle, that any contract made, 
·or equity arising brtween parties in one country, respecting 
bnds in another, will be enfotced in th~ Chancery Courts of 
that country where the parties reside, or can be brought 
"'·ithin the jurisdiction of the Court. .1 EtJ• f· 133. 1 P'c:rn. 
75, :135, 419. 3 AU. 589. 3 Yesey,j'r. 170. 

To these cases may be added, a decision made by the 
l~te 'Cilancdlor Wythe, in Virginia, which may be cited u 
equal in point of authority, if not superior to any of the Bri­
tio;h decisions, from the luminous and conclusive reasoning 
on whi~:h that llptight and truly estimable Judge founds ir. 

C larum & Yencra'!Jilr nomen. 

Uis W(,nl~ are, " the fourth question is, whether a Court o£ 
Equ;ty iu this Commonwealth cao decree the defendants, 
who arc within its jurisdiction, to t:onvey to the plaintiJTs 

~ jt\nds which are without its jurisdiction r 
" The power of that Court being exerciseable generally 

pver persons;they must be subject to the jurisdiction of the 
· Court; and moreover, the acts wbicll they may be dec:t-ted 
to perform, must be such as, if performed within the limits 
of that jurisdiction, •ill be effectual. 

" That the ~fend ants are subject to the jurisdiction of 
the Court, and amenable to its process, hath not been denied i 
-nd that a chartet of feo&"mentr,.containing a power of attot""' 
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• ll' tHE 5\,;PilE:UE cotar • 

to(~y to deliver seisin~ a deed of bargain and sale, deeds of .. 

lease and rdease, or a covenant to stctnd seised, executed hi 
Virginia, w· .. IUld convey the in.heritance of lands in North .. 
Ca:-rlina, as dfectually as the like acts executed in that State 
\vou!.: et•ll\'ty such inheritance, hath not been denied, and is 
p:-es:: , .. , t~ntil some law there to the contrary be she\vn, 

.becaus ~ tr ... ,.~, ... ·e whae a writing is signec1, sealed and de­
livere: i" <~~: :::·mre of the thing, is unimportant. 

" If a•' act performed by a party in Virginia, who ought 
to perform it, will be effectual to convey lands in North-Ca­
roli~l.l, why may not a Court of Equity in Virginia, decree 
that pary, regularly brought before that tribunal, to perform 

~:~, thea.:;t? 
,JI: 

u Some of the defendants' counsel supposed: that such a 
rlect"cc , .. ·uld be deemed by our brethren of North Carolina, 

~d mt inva. 1'·:: of their sovereignty. To this shall be allowed ' 
n\ll th<· :~·rc· of .a good objection, if those whourge it will prove 
!t~l • tl-· .). '-'lV'crei0nty of that State would be violated by the 
~·i!i% V ' : i ' C>mrt of Equity decreeing a party within its juris-
ic~ d'·· · ... , . . : p, ;r,,rm an act there, which act, voluntarily per­

fa: n; · ; .m·y where, would not be such a violation. · 

C:J '' : he defendant's counsel objected also, th'at the Court 
ca.m0~, in execution of its decree, award a 'vrit of seques­
tra ion against the lands in North-Carolina, because its pre~ 
ccpcs arc not authoritative there. But this, which is a~mittcd 
·to· be true, doth not proYe that the Court cannot make the 
decree ; because althou11h it cannot award such writ o( se· 
questration, it hath power confesseclty to award an attach­
ment for contempt, in refusing to perform the decree. This 
remedy may fail, indeed, by the removal of the tlefendants 
out of the Court's jurisdi-ction, yet Euch a rernt':lval after the 
party h::1.d been ("ikd, is not an excepti-on which can be inter .. 
po~ed to prevent a tlecree• A Court of Common Law may 
enter up a judgment against him, "':her, by temo-val Qf hi~ 

r 

.. 



.. 
468 ADJUDGED C.'l.SES 

~- goods a·nd chattels with himself, after having pleaded to the 

de.:laration, or after having ln:cn arrested, rendereth vain a 

ra. sa. or a fi· fa. 

" From a contrary doctrine to that now stated and be­
lieved to uc correct, mJ.y n:sult both inconvenience and a 
failure of justice. 

" 1. A man agrees to sell to another, or holds in trust for 
:mol her, lands in Gcor~ia, Kentucky, or one of the new States 
north west of the Ohio, but he cannot be decreed to exo.:cute 
the agttcment, or to fulfil the trust, by any -tribunal but that 
in one of those countries, several hundred miles distant from 
the country e.l.·. gra. North-Carolina, in which both parties, 
and the witnesses to prove matters of fact controverted be· 
tween thnn~ reside; like and greater incmwenicncies may 
happen in numbcrkss other cases; whereas a case can rardy 

• if ~vcr occur, the discussion of which ..:an be so convenient to 
the defendant in any other, a~ in his own'country. 

" 2. An agent employed to purchase lands for people in• 
tending ~o . emig1·ate to America, or for others, having laid 
out the mont·y deposited for that purpose w:ith him by them, 
and having taken conveyances to himself, or to a friend for· 
his u>Je, refuscth not only to make title to his constituents, 
l>Ut also to dfilco\'er the lands purchased. They mett with 
him in one of tlw States, and in the Court of El'!~ity there, 
file a hill against him, l)raying for n disco\'ery aud a decree 

. for com~yance.; he txccpts to the jurisdiction of the Court · 
~- as to any lands uot lying within that ~tate, and denieth b'y an• 

swcr, th:tt any La(.h withir. that Stat! were purchased by him 
for the plaintiff.,, which wa:. true. The bill "in •ucb. case, 
according t~ the dC'ctri'm~ of the defendants' counsel in the 
principal ~se, must be dismissed, and this must be the fate 
of t:v~ry otht:r bill, Until he shall havt" the good fortune to 
fwd otn in wk1t State the ·lands purchased arc; and if they 
tv: in scv,r.-1 Staw>, a bill m :! ;f. lw tiled i11 <:V6"' nne. If to 
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. ' . 
this be said, the Court may compel a discovery tl1ough they., 
proceed no f~rther, the answer is, that this is directly the 
reverJe. of the rule in the Court of Equity, viz. that the 
Court, when it can c&mpel a discovery, will complete the · 

-retnedy, without sending the party elsewhere for that p~r-
pose, and decree to be done, what ought to be done, in con­
sequence of the d~scovery." Wythe'.s Rep. 14J. .Farley v. 
Shippen. 

We have transcribed thus largely f{om·the work of the 
Chancellor, because it is not in eYery, library, and the discus­
:;ion of the questidn; ·which is new in this Court,.Pt:ingthc 
most able and copious we have any where met with, cannot 
fail to be instructive to the student, and acctptable to the 
practitioner, who will both be. dispost:d to allow, that the ex• • 
ccllence of the matter atones for the length of the eJttract. 
:--Plea ovenuled with costs. 

.. 
Dunwoqdie's Ex'ors v. Carrington. 

. Detinue for five negroes. A special verdi~t.was found, ' 
stating the proofs_ and circumstancis at great length; but 
the following extract is all that is necessary to a thorout.h 
comprehe.nsion of the points in th~ cause. · 

1Varren th~ plaintiff, as executor of Dunwoodie, hired the 
slaves sued· for two years succc:ssively to the defendant, who 
on the expiration of the last year, refused to restore them, 
resting his defence on the last will of Jl,:nry Dunwoodit·, tlie · 
plaintifF's testator, iJ which he devises all his property to. 
his wife llizabet/1 during her life, aud after her death the 
negro Jude, one of those sued for and mother to the rest, 
to his grandson .A.bsalom. To pis grandson Jaml!s, he be­
queaths fifty pounds after the death of his wife, to arise out 
of l'lis estate. To his son John one shilling; to his daugh· 
~er Nancy on~ spillins; and to Sarah· Grissom and hi~ grand: 

. . . ' .,... ' . . 
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