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BETWEEN 
J AMES SOUTHALL, plaintiff, 

AND 
,JOHN M'KEAND, John Powell, John Mayo and Charles 

Carter, defendents. 

In Byrd's lottery, one of the prizes was described as McKeand's tenement, to 
which had been attached more than half an acre of land j and also as No. 
327 by the survey made by said Byrd, and to which only half an acre was 
attached.. Said survey, had been opposed and once defeated by the tenants; 
but was made at:d publicly hung up in the building where the lottery was 
drawn. S. drew the prize. Byrd afterward sold land adjoining said tene-
ment to McKeand and he to others. S., over 14 years after the lottery, 
brought his bill claiming all that had ever be~n attached to the said tenement 
as included in his prize. HELD by the H. C. C. ' 

1. That a survey and plan of the lauds was a necessary part of the sc~eme j 
and that S. took by and for his prize only the half acre lot ·No. 327. But the 
Court of A ppeals, held that he was entitled to all that had been attached to 
McKeand's tenement, and gave him a decree -against McKeand's estate j-
dismissing the bill as to the defendants wbo were purchasers from him with-
out notice: 1. Wash. 336. 

2. The jury who tried the issue of boundllry directed in the case, found for the 
defelldants. But the Court certified that the weight of evidence was in favor 
of the plaintiff S. The H. C. of Chancery concurring with the jury sus-
tained the verdict j but the Court of Appeals took up the case upon its original 
merits, and reversed it. 

3. ?ticK. having died, the suit should be revived against his heirs and represen-
tatives specifically, and not. merely in their general character, without 
naming them. 

4. Commentary of the Chancellor. 
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5. The value of the land recovered should be fixed at the time that. McK. sold 
to a purchaser without notiee ; and interest allowed from that time. 

IN 1767, William Byrd, by advertisements, in the gazette, 
published his intention to dispose, by lottery, twenty nine im~ 

. proved tenements, of which one, called .John M'Keands, valued 
at one hundred and forty four pounds, was demised to that 
tenent at the yearly rent of twelve pounds, and eight hundred 
and ten unimproved parcels of land, whereof one hundred con-
tained one hundrell acres each, others half an acre each, and 
some were hlands. the estates lay at and near the falls of 
J ames river. 

Before the lottery was drawn ,William Byrd was preparing to 
survey the lands, designing to mark the boundaries of the ten-
ements, and half acres, and so to delineate them as that they 
might form a town on each side of the river, with convenient 
streets for passage. . 

Some of the tenents opposed the execution of this design, 
alleging it would derange their tenements, and threatening, if 
William Byrd persisted in it, to return the tickets which they 
had taken to sell for him. 

Whether John M'Keand, the holder of the te~ement called 
by his name, joined in the opposition doth not appear. that he 
did not join is most probable, because he neither occupied nor 
c1amed more ground than the area of his dwelling house. 

The survey was not then prosecuted, if begun. 
~ome time afterwards, whether the tenents who had been ad-

verse to the mensuration and delineation were now reconciled 
to it, or whether they knew not of it, or .con Qived at it, William 
Byrd procured the lands to be surveyed, laying off for John 
}I'Keands tenement half an acre, and plans of the towns to be 
drawn, which were hung up, exposed to public view, in one part 
of the old capitol in Williamsburgh,and remained soexposeddu-
ring the time tho managers supterintended the drawing of the 
lotery, in anot.her part of the same house, in november, 1768. 

A ticket owned by the plaintiff won the prize marked 327, 
which. by recurrence to the plan appeared to be John M'Keands 
tenement. . 

How much land, more or less than half an acre, was con-
tained in this tenement, before he was a tenent of it, does not 
appear. he did not cultivate any part of it as hath been ob-
served--if all the parts occupied by the precedent tenents, 
with some other ground not actually cultivated but situated so 
that it could not have been excluded, were included in one 
figure, the area would be more than half an acre-but such a 
figure would not coincide with any street, or with the lines of 
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coterminous grounds drawn prizes by other adventurers-must 
"have been an irregular polygon, inconvenient to the fortunate 
adventurer himself, as well as to his neighbours-moreover, if 
the tenement had been surveyed in such a manner as to include 
the grounds only which had been actually occupied by anyone 
tenent, before John M'Keand, that it would have exceded half 
an acre doth not appear--neither doth the part which had not 
been actually occupied, but which is included in the survey, 
appear to be less than the occupied part, which is excluded-
finaly, the plaintiff intitled confessedly to John M'Keands tene-
ment, for which a rent of twelve pounds was annualy paid, ac-
tualy possesseth, for his prize, all the tenement which John 
}I'Keand ever occupied or ever clamed, and for which he paid 
that rent, and almost half an acre more. 

Nevertheless, the plaintiff, 14 years and a half 80 many 
mouths, after the lotery was drawn, and 11.1 most as long after the 
land now clamed by him, for part of John M'Keands tenement, 
was possessed and improved by other men, a.nd had been trans-
ferred for valuable consideration oftener than once, brought a 
bill, in the county court of Henrico in chancery, to vindicate 
his title, and to compel the defendent Charles Carter, in whom 
the legal estate rested, to convey it to the plaintiff. 

The defendents John M'Keand and John Mayo, at that time 
the only interested defendents, answered the bill; and many 
witnesses were examined. their testimony was chiefly to prove 
the situation of the ground in dispute which had been cultivated 
by three men, Letcher, Woodson, and Gunn, tenents who had 
lived in the house which, in 1767, and for the two next preced-
ing years, was the dwelling house of John M'Keand, before it 
was called his tenement,-that a horse-rack was on the land in 

. dispute, on the pins of which people, who freq uented this place 
where a tavern was then kept, and those who came to a public 
tobacco inspection, called Byrds warehouse, in the neighbour-
hood used to hitch the bridle reins of their horses-that a: cock-
pit was dug by Gunn, whilst he kept the tavern, on part of the· 
land in dispute-to prove that a tree stood somewhere or other, 
upon the warehouse ground, or the ground in dispute, or be-
tween them, where the inspectors used to prize tobacco,-to 
prove the situation of the place which the people, bringing to-
bacco to the warehouse, used for a way-to prove that the plain-
tiff gave notice of his title to M'Keand when he bought- the 
land in dispute from William Byrd, and that he had, some time 
before the war, applied to counsiI to assert his title. 

The county court dismissed the bill. 
The high court of chancery, which the plaintiff appealed, 

13 
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. directed an issue to be tried, in order to determine the boun-
daries of John l\l'Keands tenement, and a survey of the land' 
in controversy to be made and reported to the court before which 
the issue should be tried, and also directed the copied plan of 
Richmond, to which the plaintiff excepted, to be admitted in 
evidence at the trial. 

The jury who tried the issue by their verdict found the boun-
dary of the tenement to be that which agreed with the survey 
and plan of the town of Richmond, which was in effect a ver-
dict in favour of the defendents. 

The court, before which the issue was tried, certified' the 
weight of evidence to be in favor of the plaintiff, and that the 
only evidence offered at the trial was the written testimony (that 
is the testimony which' was before the court of chancery) and. 
the oral testimony of James Vaughan and James Price, whose 
written exami'nati~ns ,vere likewiR8' before the court of chancery, 
and who are not alleged to have deposed any thing more when 
they were examined viva voce. 

The high court of chancery, on the first day of march, 1791, 
delivered the following opinion and decree: 

'The court is of opinion, that a survey and plan of the' parcels 
of land, to be prizes in the lotery, from which this controversy 
aro'Re, was a necessary part of that scheme, as well for laying 
off the ground in convenient figures, as for indicating the situ-
ations, ascertaining the quantities, and defining the boundaries 
of them; that the survey and plan thereof, made for those pur-
poses, was not fraudulent as to any purchasers of tickets; es-
pecially as probably all those tenements, exceeding half acres, 
the holders of which objected to divisions of them, were laid 
off intire; as, at the time of drawing the lottery, the plan, sus-
pended in a public place, was exposed to the view of all who 
would look upon. it, and as, for any thing shewn to the con-
trary, all parties, until thelotery was drawn, yea all parties ex-
cept the appellant, even afterwards, acquiesced in that plan, as 
an authoritative terrier; that the tenements, denominated in the 
Bcheme Byrds and .l\1'Keands, which are contiguous, laid off 
by the plan in parallelograms, were so much more commodious 
than thefigures,into which an inclusion of the ground clamed by 
the appellant in the latter tenement any way would throw them, 
that the court believes the adventurers, if they could have been 
couS'Illted before the drawing of the lotery ,would have approved 
that mode of laying them off; that the ground cultivated or oc-
cupied by any holder of 1\1'Keands tenement, doth not appear 
to have exceded much, if at all. at any time, in quantity, or: 
before the buildings erected on it, in value, the ground assigned 
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to that tenement by the plan; that the plan ought to bina the 
appellant, because by that alone he can cla~e, not only the lot 
which was drawn a prize against the ticket num be red 1158, (a) 
and so much of what is called 1\f'Keands tenement in the plan 
as lieth between the southern end of the house in which he 
d welled, and the said lot adjoin.ing to it, no part of which inter-
jacent ground appeareth to have been cultivated or otherwise. 
occupied by 1\l'Keaud or any tenent, before him, but even 
M'Keands tenement, however bounded, since by the figrrres 
326, (b) on the paper drawn against the appellants ticket num-
bered 5187 ,refering to the plan in which those figures are found, 
that ticket isoshewn to be fortunate. and the original plan hav-
ing been probably destroyed, the copy) among the exhibits. 
mentioned in the examination of James Lyle, is sufficiently 
proved to be correct, by the testimony, by the appearance of 
the thing itself, and by its congruity with the printed list of for-
tunate numbers, exhibited by the appellant,which was taken 
from the plan: (c) and therefore the court, approving the said 
verdict, which findeth the line B G in the surveyors plot to be 
the boundary, dividing Byrds inspection and M'Keands tene .... 
ment, rejecting a motion, made last term and repeated in this, 
for a new trial of the issue, and being of opinion that the ap-
pellant is not intitled in equity to the land clamed by him,doth 
adjudge order and decree that the decree of the county court, 
by which was decreed and ordered that the bill of the appellant 
be dismissed, and that he pay to th.e appellees their costs, be af-
firmed, as it is hereby affirmed) and that the appellant do pay 
to the appellees the Cl)sts expended by them in th.eir defense, 
including the costs of the trial before the district court.' 

The court of ftppeals, before whom the case was carried, on 
the 6 day of november, 1794, del!vered the following 

OPINION AND DECREE. 

, The court, having maturely considered the transcript of the 
record, and the arguments of the counsiI, is of opinion, that the 
verdict in the district conrt ought not to be considered as settling 
the bounds of the ground in dispute, since the same is certified 

(a) Marked 326 bought by the plaintiff from Tayloe and Thornton. . 
(b) It ought to be 327. . 
(c) The orig!nal plan being archetype both of the list exhibited by the plaintiff, 

and of the copied plan exhibited by the defendents, the agreement of.these together, 
which is exact in all their parts wherein they can be compared, and those parts are 
many, llud pertinent to the present question, demonstrates the fidelity of the later: 
for the original pllin and the plan sllid to be copied from it, if they both agree with 
the list, must a~ree between themselves. 
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by the judge to have been given against the weight of evi-
dence ; but that the decision ought to be made upon the proofs 
and exhibits in the cause ; that, under the scheme published 
by William Byrd, esquire, the adventurers in the lotery had a 
right to expect, in the prize called M'Keands tenement, all the' 
ground that ha'd been occupied, as part thereof, which occupa-
tion ought rather to be collected from that of former tenents, 
who kept a public tavern on the tenement, which drew the at-
tention of the public thereto, than from that of M'Keand, a 
private single man, who had not occasion to occupy the whole, 
and that the occupatjon of such former tenents extended so as 
to include the ground in dispute; that the survey made hy 
Benjamin Watkins, at the instance of the said Byrd, after the 
publication of the scheme, by which the bounds of the tene-
ment are supposed to be narrowed, ought not to effect the in-
terest of the appellant, since neither he nor M'Keand, t.he tenent 
at the time, appear to have been present, so as to imply the con-
sent of either, that the occupied bounds sh'.mld be changed j 
nor is such implied consent in the appellant to be infered from 
the exposure ofthat plan in the room were the 10tery was drawn, 
eyen if he had read it, which does not appear; since he could 
not from. thence discover whether the tenement was described 
therein according to the occupied bounds or not; and therefore 
it is unnecessary to decide how far the copies from that pIau 
ought to be admitted as evidence j that the appellant, being 
thus intitlcd tQ·the ground in dispute,and M'Keand a purchaser 
with full notice of that title, if the appellant had prosecuted his 
clame immediately, and M'Keand had proceded in improving 
the ground, he would probably have lost both together; but 
since the appellant did not prosecute any suit til after great im-
provements had been made, nnder the idea,as is to be presumed, 
that the clame was abandoned, it would be unreasonable for the 
appellant to take advantage of his own delay, to avail himself 
of those improvements; and therefore his clame ought to be re-
duced to the value of the ground, as it stood at the time M'Ke-
and purchased, for which value the tenement would have been 
considered as charged so long as it continued in M'Keands 
possession, and to have been so charged in the hands of a pur-
chaser with notice j but since.it appears the appellee Mayo holds 
under his father, who was a. purchaser without notice, the 
ground in his hands is discharged; and that there is no error 
in so much of the decree of the connty court, nor in so much 
of the decree of the high court of chancery in affirmance thereof, 
as dismisses the appellants bill, as to that appellee, witb costs; 
but that there is error in the said decree, so far as the bill is dis-
missed 8S to the said M'Keand, who was answerable to the ap-
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relIant for the value of the ground, as before mentioned; there-
fore it is decreed and ordered, that so much of the said decrees 
as relates to the appellee Mayo be affirmed, that the appellant 
pay him his costs by him about his defense in this behalf ex-
pended; that the residue of the said decrees be reversed and 
annulled, and that the appellants costs in this court be paid him 
by the executors or administrators of the said M'Keand, out of 
his estate, if so much thereof they have in their hands. the 
court would have proceeded to make such decree as the said 
court of chancery should have pronounced, to wit, that an is-
sue should be made up, by direction of the said court of chan-
cery, and tried by ajury, to ascertain what was the value of' 
the ground in dispute, on the 26 day of july, 1'179, independent 
of any improvement made thereon subsequent to the 8 day of 
october, 1769, which being ascertained should be paid to the 
appellant out of M' Keands estate, with iuterest on such value 
from the 26 day of july, 1779, together with the appellants costs 
in chancery and the county court; but the said M'Keand hav-
ing died pending the appeal in this court, although the same 
hath been revived by consent of parties as to his heirs and re-
presentatives in their general character, without naming them, 
it is judged necessary they Rhould respectively be made specific 
p1l.rties, that they may discover a state of the said M'Keands as-
sets real and personal, in case there should not be sufficient of 
the latter to· satisfy this demand; therefore the cause is re-
manded to the high court of chancery, for the suit to be revived 
there against his executors or administrators,as well as the heirs 
or devisees of his real estate, and further proceedings to be had 
therein, in order to such final decree.' 

COMMENTARY. 

The verdict in the district court ought not to be considered as 
settling the bounds of the ground in dispute, since the same is 
certified by the iudge to have been given against the weight of 
evidence;] if the judge of the high court of chancery have the 
same evidence before him which was before the district court, 
as was the case here, and shall happen to differ in opinion with 
the judge of that court, as was likewise the case here, being of 
opinion that the weight of evidence was in favour of the de-
fendents, to evince the rectitude of which opinion will be at-
tempted anon, what ought the judge of the court of chancery 
to do? ought he, dim:'garding the verdict, and not only resign-
ing but contradicting his own opinion, to form sl1ch a detJree as 
will accord with the sentiments of the district judge? ought 
,he to award another trial? and that toties quoties? if, upon 
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another trial, before a different judge, he and the jury should 
change sides, or if the court should certify the evidence tp have 
been in equilibrio, so that it would justi(y a verdict in favour 
of either party, of which one example is extant; what course 
'ought the court of chancery to pnrsue? * to these questions 
a fit answer perhaps occurs in the next words: 

But that the decision ought to be made upon' the proofs and ex-
Mbits in the cause.] be it so. 

That under the scheme, published by William Byrd, the ad-
venturers in the lotery had a right to expect, in the p1'ize called 
M;Xeands.tenement, all the ground that had been occupied, as 
part thereof;] these terms, notwithstanding the ·seeming pleni-
tude of their sense, are so defective that, until au ellipsis be 
supplied, a fair reasoner might neither yield nor withold his a~-· 
sent to the truth of the proposition, which they now exhibit. 
the ellipsis is of the occupier, so that whether he were Letcher, 
or Woodson, or Gun, or l\i'Keand, or whether the occupiers 
were all the three fonner, or any two or one of them, is uncer-
tain. if it be supplied so that the proposition be read thus: 
'under the scheme, published by William Byrd, the adventur-
er8 in the Iotery had a right to expect in the prize, called l\i'Ke-
ands tenement, all the ground that had been occupied by 
Letcher, Woodson and Gun, or any two or one of them, whil~t 
they were tenents of the house which J ohlYM'Keand afterwards 
held,' the truth of the proposition is denied. 1, because the 
exhibit,to which tlie reversing decree refereth to prove the truth 
of the proposition, will be hereafter shewn to prove the con-
trary. 2, because the occupations oft.he land in dispute are not 
proved to have been so uniform·and permanent as that the saill 
occupied land could be truly said either in the technical or 
popular sense to be appertinent to the house in which John l\l'Ke-
and afterwards dwelled. 3,whether t.he cultivating tenants had 
any kind of title to the ground wlJich they cultivated doH.t not 
appear. that they were intitled to what is called a clll'tilage Iliay 
rationaly be supposed; but this term is believed to comprehend 
only t·hose accommodations which are conTenient to mere in-
dwell erR, such as away, a yard, and some others. 

Again; the word 'thereof' is put for 'l\1'Keands tenement.' 
if then these terms be put in the place of their representative 

"'[The Court of Appeals only say j "The ,erdiet in the District Court ought not 
to stand upon the certificate of the judges that the weight of evidence was against 
it: since it is unusual for the Chancellor to be sat:sfied with such a verdict j and 
though the Chancellor was to judge whether his conscience was satisfied, this Court 
exercisi'1l5 their legfll discretion on the same subject, see no reason to depart from 
the general rule, and therefore, take up the case upon its original merits'" [1 \Y ash. 
337.-Ed.]. . 



Nov., 1194.] SOUTHALL v. M'KEAND ET ALS. 103 

'thereof,' the proposition will be read thus: 'under the scheme, 
the adventurers had a right to expect, in the prize, called tl1'Ke-
ands teOf~ment, all the ground that Letcher, Woodson and Gun 
had occupied, as parts of ~1'Keands tenement;' that is, the 
adventurers had a right to expect., in the prize, called M'Ke-
ands tenement, in 1767, all the ground that Letcher, Woodson 
and Gun, several years before it was l\1'Keands ten~ment, had 
occupied, as part of l\'I'Keands tenement. 

If the proposition be read thus: 'under the scheme, pub-
lished by William Byrd, the adventurers in the lotery had a 
right to expect in the prize, called l\l'Keands tenement, all the 
ground that had been occupied by John l\'I'Keand, as part 
thereof,' the truth of the proposition ill admitted-then let us 

• appeal to the f'cheme, the exhibit to which the reversing decree 
l'efereth to prove the other sense-'i will dispose,' says William 
Byrd, 'by lotery, twenty nine improved lots, among them, 
John M'Keands tenement, for which he payetll me twelve 
pounds annual rent.' now the tenement for which John 
M'Keand paid twelve pounds annual rent, was a house, and 
nothing but a house. t.he whole description of that prize, of-
fered to the adventurers by the scheme, therefore, was verified 
in the bonse, without the ground: so that William Byrd, by 

. annexing ground to the house, gave more than the adventurers 
had a right to expect.--besides no proof is exhibited of the 
rents paid by the predecessors of John l\1'Keand. that occu-
pying ground, as well as the house, they paid more rent than 
he paid, who occupied one of the subjects only, is presumable. 
if it be presumable, and if the description of the prize offered. 
to the adventurers, by the appellation of John l\1'Keands tene-
ment demiRed for the annual rent of twelve pounds, be more 
than completely verified, as it certainly is, no reason can be as-
signed for extending that description, as the reversing decree 
hath extended it, according to which it must be understood as 
if it had been in these, or some such terms: 'the tenement 
formerly Letchers,afterwards Woodsons,lately Guns,now Jolm 
M'Keands, worth 144 ponnds, and rented at 12 pounds,' an in-
terpolation which seemet.h unjustifiable, and the more unjusti-
fiable if t.he value of the house with the occupied land exceded 
one hundred and forty four pounds, or if the annual rent thereof 
'exceil~d twelve pounds. 

Which occupation ought ra'her fo be collected from that of /01'-
mer tenents, who kept a public tavern on the tenement, which 
drew the attention of the public thereto, than from that 0/111' Ke- • 
and a private single man who hod nu occasion to occupy the 
whule.] that is, which occupation by Letcher, ''Voodson and Gun 
of ground near the house in which they lived before John 
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l\!'Keand, ought rather to be collected from the occupation of 
those tenements, than from the occupation of M'Keand, who 
occupied no part of the ground, except that on which the house 
stood. undoubtedly. 

And tlwt the occupation of such/ormer tenents extended so as 
to include the ground in dispute :] if the occupation of former 
tenents did extend so far, this will not prove the plaintiffs title 
to the grou"nd in dispute, unless his title be proved to all the 
ground which those former tenents occupied. 

That the survey made by Bel1iamin Walkins, at the instance, 
qf the said Byrd, after the publication of the scheme by wMch 
the bounds of the tenement are supposed to be narrowed, ought 
not to eJfect the interest of the appelJant, since neither he nor 
M' Keand, the tenent, at the time, appears to have been present . 
so as to imply the consent of either that the occupied bounds 
should be changed;] without a survey and plan or map. how 
could the lotery, that is, sllch a lotery as was proposed by Wil-
liam Byrd, and expected by the adventurers, have been drawn? 
how could any man know whether a prize were an improved 
tenement, or one hundred acres,or half an acre of bare land, 
or whether it were on this or that side "Of the river, or whether 
it were on neither? must not the fortunate adventurers h~ve 
divided among them the prizes equaly, which was never de-
signed, or have divided them by another lotery, inconsistently 
with the original proposal, according to which the destiny of 
every ticket ought to have been decided by a single sortilege? 

A survey and map then, if without them the lotery could not 
have been drawn in the manner proposed, were necessary; as 
in the reversed decree are stated to have been. if they were 
necessary, to give them efficacy, consent of the ticket holders, 
if their consent could not have been obtained, was unnecessa-
ry. for that an act, t.he performance whereof was necessary, 
shall not be valid, without the intervention of something which 
is impossible, is denied; the terms of the proposition implica-
ting this absurdity, that what must be done shall be a nullity 
after it is done. 

AnJ the impossibility to obtain the consent in quest.ion, that 
is, the consent of all the holders of tickets, for the consent of 
every other was necessary, if the consent of the plaintiff were 
necessary, will perhaps be confessed by e\'ery candid man, who 
ad verts to the number of people interested in ten thousand tick-
ets, the dispersed places of their residence, the number of those 
who sold the ticket.!!, not fewer than ten having been first nom-
inated for that office, the multifarious tranilfers of ticket.s, the 
sales of tickets after the survey, and among them possibly the 
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plaintiffs ticket, and other impediments to procuring the con-
sent too many to be enumerated easily. 

If William Byrd had indeed narrowed the bounds of the 
tenements, in snch a manner that they did not contain the 
quantities of ground, for which tenents paid the rents published 
in the advertisement, he would undoubtedly have done wrong. 
th&.t he narrowed the bounds of John 1\{'Keands tenement per-
haps must not be now denied. but if he narrowed the bounds, 
that he did it ignorantly and without design to injure any man 
is most probable; because the ground. of which the abscission 
is supposed, was not, by the survey and map, made a separate 
lot, by which, being proprietor of the soil, he might have been 
a gainer, but, instead of being included in John M'Keands 
.tenement., was included in Byrds warehouse tenement, by which 
he could not have been a gainer, otherwise than as a fort.unate 
adventurer. he was indeed that fortunate adventurer. but, 
at the tilDe of the survey, that the ticket, against which Byrds 
warehouse. tenement was drawn a prize, would be left upon 
William Byrds hands or would be fortunate, could 110t be 
known. if any other man, instead of William Byrd, had 
drawn the warehouse tenement, the plaintiff, as is supposed, 
could not have recovered the ground in dispute, ~ut, if he 
were injured by the survey, must have clamed a repamtion 
from William Byrd. and that is thought to be the only reme-
dy to which the plaintiff was intitled, if he were intitled to 
any remedy, in the principal case. 

By the words 'the survey ought not to affect tl~e intere,~t of the 
appellant, since neither he nor M' Keand, the tenent at the time, 
appears to have been pre.sent, so as to imply the consent of either, 
t!tat the occupied bounds should be changed, those who used them 
are supposed to have implicitly conceded, that the survey, if 
either the plaintiff or M'Keand had been present, so that his 
conBent might have been implied, would have affected the inter-
est of the plaintiff. t·he concession is supposed, because it is 
believed to be unavoidable. that the survey then, made with 
consent of John M'Keand, would have affected the interest of 
the plaintiff, that is, would have hOlmd the plaintiff to abide by 
the fmrvey, being granted; if such an obligation could not have 
been wrought by such a consent, the obligation, which is ad-
mitted to exist with the consent, exists without it, for the ab-
sence of that, which. if present, would not produce or preserve 
a thing. cannot prevent or terminate its existence. now the 
consent of John M'Keand to the survey could not have bound 
James Southall to abide by the survey, unless James Southall 
had authorised M'Keand to consent to it, or derived the right, 

. 14 
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which he endeavoured to assert, from John M'Keand; neither 
of which is pretended. however, that the consent of John 
l\i'Keand to the survey should be doubted seemed impossible 
before the reversing decree, because, 1, no reason for his dis· 
sent is assignable; 2, he hath been claming under the survey, 
and endeavouring to prov~e the validity of it, evel' since it was 
made, and doth not appear t,) have ohjected to it at any time. 

Nor is '!uch implied consent in the appellant to be infe1'ed from 
the exposure of that plan in the room where the lotery was drawn, 
even if he had read it, which does not appear,] if, because he 
doth not appear to have read the plan, the evidence of his con-
sent to lhe survey be defective, it seems defective in two other 
instances: first, that he could reacl doth not appear; secondly, 
that he understood what he read doth not appear. 

Since he could not from thence discover whether the tenement 
was described therein according to the occupied bounds or not:] 
the court of appeals seem to havp supposed that, against. the pa-
per, having the same number with that of the plaintiffs ticket, 
was drawn another. paper, on which were written the words 
John 111' Keands tenement; which, without reference to any 
map, was sufficient to point out his prize. upon which snppo-
sition the transaction between William Byrd and the plaintiff, 
the terms thereof being translated into the language of a solemn' 
agreement, would be exhibited in this or such like form; 'in 
consideration of five pounds, received from James. Southall, to 
whom is delivered a ticket, numbered 5187, if against a paper, 
on w,hieh that number" shall be inscribed, be drawn a paper, 
whereon shall be written the \vords 'John l\I'Keands tene-
ment,' i, 'William Byrd, oblige 'myself to convey the title of th~ 
said tenement, called John l\'I'Keands, by whatever bounds it 
ought to be limited, to the said James SOllthall.' but that any 
paper, on which were written' John l\{'Keands tenement,' was 
drawn, is not proved; the contrary is presumable, from the or-
dinary course of proceding in similar cases, which is, by nu-
merical characters on the papers drawn, to refel' to some cata-
logue, where particular descriptions of the prizes may be found 
-and, not only presumabl" but, proved undeniably by the list 
of fortunate numbers published by the managers, the very exhi-
bit on which the plaintiff chiefly relied, and which concludes 
thus: 'N. B. in the- first column of figures are the numbeTs 
of the tickets, in the second the NUMBER to each prize' 
this being the case then, the compact between William Byrd 
and the plaintiff is exhibited truly in this form : 'in considera-
tion of five pounds, received from .James Southall, to whom is 
delivered a ticket numbered 5187, if against a paper whereon 
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that number shall be inscribed, he drawn a purer, which it:! 
inarked with the characters 327, i, William Byrd, oblige myself 
to convey to the said James Southall the title of a parcel of land, 
represented in the map of Richmond, by that diagram, which 
is marked with the characters 327, and on which is written 
the word M'Keands: if this be cQrrect., the plaiptiff, when 
he quarreled with the plan, -excepting to the ad mission of it 
in evidence, was thought ungrateful to a benefactor, and is 
thought so still, by one, who is not enough enlightened by the 
reversing decree, nor enabled 01 herwise, to discove~ that, with-
out the aid of the plan, the plaintiff could have shewn any title 
whatever to the tenement now holnen by him for l\l'Keands.-
how,.with the aid of the plan, the title might have been shewn, 
and probably was shewn: will be explaned. 

In the mean time, let one ask if that part of the reversed 
decree,which states part of the land incluued in l\1'Keandsten-
ement by the survey never to have been cultivated or otherwise 
occupied by M'Keand or any tenant before him, deserved to 
have been totaly neglected in the other: decree r ought the 
plaintiff to recover the value of the land which had been occu-
pied by the form~r tenents, in right of that occupation, and in 
violation of the survey, and yet Jelain the ground which had 
not been occupied by those tenents in right of that survey? 

.And therefore it is unnecessary to decide ho'o far the copies 
from that pban ought to be admitted as evidence:] a hearer of 
the reversing decree, convinced perhapsJ:>y the preceding parts 
of it, may yi~ld assent to this part, in which the plan of Rich-
mond, even if the origional were prouuced, is treated as a tabula 
rasa, merely because a certain JameR Southall, owner of one 
ticket, which before the. drawing of the lotery no man could 
know to be more the darling of fortune.than any other of ten 
thousand tickets, DOEH NOT APPEAR to have been present 
when the lands represented in the plan were surveyed, or to 
have read the plan, suspended in the house where thi lotery 
was drawn, at the time, or to have been able to discover from 
the plan whether the·tenement called John M'Keands was de-
scribed according to the occupied bounds. in opposition to this 
a man, ·who is not convinced, ventures to declare that, in his 
judgment, the plan alone, if admited to be eviuence, is de-
cisive of the question. 

In shewing this, the copy exhibited by the defendents, may 
be taken to be a faithful exemplar of the original, not only be-
cause the proofs that it is S'), ex plicitly stated in the decree of 
the high court of chancery, have not been controverted, but 
because those who reversed the decree, waiving that question, 
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have denied that the survey, represented by the plan, that is 
the original plan, if it were produced, ought to affect the in-
terest of the appellant, James Southall, or the interest, if not 
of him, of any othel' fortunate adventurer. an hypothetical 
argument may fairly be answered hypotheticaly. 

'rhe case then may be sjated, as to this question, thus: 
William Byrd owned the towns, as he called them, although 

the grounds do not appear at that time to have been disposed in 
lots and streets, of Rockyridge and Shockoe, the names of' 
which were afterwards changed to Manchester and Richmond 
hy which they are now distinguished, lying on opposite sides 
of the James. he also owned other lands in the neighbour-
hood. within the limits of thes~ towns and adjacent to them 
were twenty ni ne tenements, for which were paid by the holders 
of them certain annual rents. one of these tenements was 
holden by John M'Keanu who paid twelve pounds annual rent, 
occupying a house, but not any part of the land about it. 

William Byrd published his intention to sell the inheritance 
of these lands to those people who, paying the value of them, 
eq ual to fifty thousand pounds, would consent that the subjects 
to be sold, instead of being divided into so many parts as were 
equal to the number of purchasers, and being distributed so 
that everyone of the later would be intitled to one of the for-
mer, should be divided into 839 parts or lots, in such a manner 
that every improved tenement should be one lot or. prize, every 
hundred of ten thousand acres of land, situated in this place, 
should be one lot or prize, and every half acre of the land situ-
ate in another place should be one lot or prize, and everyone 
of certain islands should be a lot or prize-that every purchaser 
should have OTle or more slips of paper called tickets, paying 
five pounds for each, tln which were written, after the number, 
f;hewing its 'place in the arithmetical series of 1 to 10000 inclu-
sive, these words: ' this shall intitle the owner to such prize as 
shall b~drawnagainstit,in W. Byr.dslotery,1'161, W. Byrd.' 
such a ticket, the numbel' whereof was 5187, had theplaintifi'. 

For purposes explaned in the decree of the high court of 
chancery, William Byrd procured the' lands to be surveyed and 
the situations and boundaries of them were represented in a 
plan. tickets were sold and in the hanJ8 of perhaps 2500, 
3000 or more purchasers. 

In order to determine which ticket would win a lot or prize. 
the managers appointed to superintend thedrawing are supposed 
to have conducted the business in the following'manner: 10000 
other slips of paper, on which were written numbers correspond-
ing with the uumbel's of the tickets holden by the purchasers, 
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were droped into a wheel, wherein was a cavity closed so that 
they would not fall out in revolutions of the wheel; and into a 
similar wheel were d,roped slips of paper equal in number to the 
others, of which, 9161 were blank, no letter or signature being 
written on them, and the others were marked by the characters 
839 inscribed on one, the character 1 inscribed on another, and 
characters significant of the numbers between those extreme 
terms inscribed in a progressive order on the remainder. 

When, from the wheels, after being turned for confusing their 
contents, the attendant upon each drew one paper, if that drawn 
from the prize and blank wheel were marked, the characters 
thereof were entered in a list opposite to the number on the 
paper drawn from the other wheel. 

For example-: when the paper numbered 5407 was drawn 
fl'~m one wheel, opposite to it were entered in the list the char-
acters 301, on the paper drawn at the same time from the prize 
and blank wheel: when the paper numbered 5187 was drawn 
from the former wheel, opposite to it were entered the characters 
327 on the paper drawn at the same time from the later wheel: 
and so on until all the 839 characterized papers were exhausted. 

The entries were in different columns. the column which 
contained the numbers corresponding with the numbers of the 
tickets shewed to the holders of thoee tickets that they were for-
tunate; and t.he other column, containing the characters on the 
papers drawn at the same time, refered the holders to some map, 
by which they could discover in what their.felicity consisted; 
so that this later column was nothing more than an index to 
that map in which corresponding characters would designate 
the prize; and that map was the plan in this case. 

When therefore the paper numbered 5187 was ~rawn from 
one wheel, the characters 327, on the paper drawn from the 
other, refered to the plan which shewed the same characters 
there inscribed; so that the plaintiff must have resorted to 
this very plan in order to intitle himself to the prize which 
his ticket won, and that would have been no more than the 
quantity represented in the plan.' . 

But after the lotery was drawn, the managers, for informa-
tion of the purchasers, published a list of fQrtunate numbers 
in this form: 

I 
No. 5407 1 a double forge and mill with 2000 I 

acres of land. No. 301 

I 52541 a ferry &c I 
5187 M'Keands tenement. 827 

N. B. in the first column of figures are the numbers of the 
tickets; in the second the number to each prize. 
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Every candid lllan will probably grant, without proof, tl1at 
the managers, or their amanuensis, in preparing this list, had 
recourse to the plan. for that they could otherwise know 
whenever ~ prize was drawn what it was; or, if they could, 
that they would have suffered an enquiry, for obtaining the 
knowledge, to interrupt their progress in a business which must 
have employed them several weeks, cannot be supposed. 

But the plaintiff, instigated by zealous friends, who discov-
ered that the lines, including the lot 327, upon the area of which 
in the plan the surveyor had written the word ])1' Keand, would 
not include all the ground which had been occupied by that 
tenents predeceRsors, in order to assert his title to the surplus 
ground, waived the plan, as not binding upon him because he 
did not agree to the survey, and pretended to c1ame by the 
original scheme, and the publication of the managers, prepos-
terously supposing the later to refer to that schflme, and not to 
the plan, whence one can scarcelydo'ubt it was taken. and he 
hath been more successfnll than his couusil seemed to expect; 
tor the original plan not being ostensible, they la houred to prove 
that. the copy ought not to be admitted in evidence; but, ac-
cording to the reversing decree, the former, if admitted, would 
not hurt him. 

That the appellant being tJ/us inlitled to the ground in dispute 
and lll'1{ea.nd a purchaser wil h full notice of that title, if the. 
appellant had prosecuted his clame immediately, and M' Keand 
had proceded in i11'oving the ground, he would probably have 
lost boih together: if the plaintiff could have vindicated his 
title iu a court of common law, and t.here had prosecuted his 
remedy, and been as successful as he was in the court of ap-
peals, M'Keand must have lost both together, unless the court 
of equity would have him relieved, so far as to award some 
kind of compemation. whether it would or would not have 
relieved him? is a question which, when to determine it in 
some other case may become necessary, will seem to deserve 
conRideration to one who reads what Home had said, on this 
question, in. his principles of equity, part 1. sect. II. art. 1. 

But however it might have been in that case, the plaintiff, 
for recovering what he clarned in this case, the title which only 
could demand audience in the court of common law, resting at 
this day in Charles Carter, one of the defendents, necessarily 
resorted to the court of equity; a court which requireth of its 
votaries that they perform that justice which they exact from 
others. 

But since the appellant, &c. to the end of the paragraph.] 
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what law will authorize the application of John 1\I'Keands real 
estate, in the first instance, to supply the deficiency in his per-
sonal estate, to satisfy the damages which may be fonnd, on 
trial of the issue to be directed? perhaps the deficiency in-
tended is what may be caused by discharging out of the per-
sonal estate demands chargeable on the real estate. can exe-
cution be awarded against the executors Ot' administrators of 
John M'Keand for the costs in the court of appeals? as they 
are now to be made parties must they not. be convented by 
subpcena to answer the Lill, or: being called specitic parties, 
must they only disclose ~he assets? 
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