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DISTRICT OFF NEW-YORK, 23,

BE I'T" REMEMBERED, that on the twenty-first day of Januvary, in ths
thirty-eighth year of the Independence of the United States of America,
LeEwis MoREL, of the said district, hath deposited in this office the title
of a book, the right whereof he claims as proprietor, in the words foliowing
to wit:

¢ Reports of Cases argacd aud determined in the Supreme Court of Apa
# peals of Virginia. Vol. II. By WiLrLiaxn MuNrorp.”

IN coNForRMITY to the act of Congress of the United States, entitled
$¢ An act for the encouragement of learning, by securing the copies of maps,
s¢ charts and books, to the authors and proprietors of such copies, during the
% times therein mentioned;”” and also to an act, entitled * An act, supple-
% mentary to an act, entitled an act for the encouragemeunt of learning, by
¢ securing the copies of maps, charts and books, to the authors and propries
# tors of such copies, during the times therein mentioned, and extending the
¢ benefits thereof to the arts of designing, engraving and etching historicak

¢ and other prints.”
THERON RUDD,
Clerk of the District of New-York.
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Hadfield against Jameson. Aprit & Mag,

: : : ¢ 1, What js
UPON an appeal from a decree of the late judge of _ [ ‘Vhat 58
the superior court of chancery for the Richmond district, dence to au-
. o m

afirming a decree of the county court of Fairfax. the courts of

this country,
the sentence, or act, of aforeign tribunal, or government; after a destruction of such
government by revolution or conquest. -

2. Freight (though, by the terms of a charter-party, payable montily if required) is
not to be recovered, where the voyage was never completed, but the vessel condemned, by
a foreign tribumal, in consequence of a fraud attempted by one of the owners intrusted by
the rest with the care of the vessel, though no proof appear of their assenting to such frau-
dulent act. . .

3. In such case, the copartners are not entitled to compensation for the loss ; except
against the fraudulent partner.

4. It seems, too, that moreover, the copariners collectively (as well as the fraudulent
partner individually) are responsible to a third person for a loss oceasioned by the fraud.

5. Quere, how fur is the sentence of a foreign court of admiralty, or other foreign tri-
bunal, to be regarded as evidence by.the courts of Virginia ?(1)

6. Quere, whether an endorsement on a subpena in.chancery, without any previous or-
der of court, aud not by the clerk, but the plaintiff”’s attorney, can operate as an artach-
ment 0 stay the effects of one defendant in the hands of another?

(1) For the British doctrines, on this subject, see Hughes v. Cornelius, 2
Show. 252. Bernardi v. Motteux, Doug. 575. Mayne v. Walter, Park,
363. .Barzillai v. Lewis, Park, 359. Saloucci v. Woodmas, Park, 362,
Suloucci v. Johnson, fark, 364, De Souza v. Ewer, Park, 361. Calvertv.
Boville, 7 T'. R.523. Geyer v. Aguilar, 7 T R. 681. Richv. Parker, 7
T, R.705. Christie v, Secretan, 8 I\ R.192. Garrels v. Kingston, 8 T
R. 230. Pollard v. Bell, 8 I. R:434. Helstrom v. Rhodes, 8 1. R. 444.
Birdv. Appleton, 8 T'. R, 562. Price v. Bell, 1 East, 663. Kindersley v.
Chase, Park, (5th edit.) 363. 0. Oddyv. Boville, 2 East, 473. Buring v.
Claggett, 3 Bos. & Pull. 201. Lothian v. Henderson, 3 Bos. & Pull. 499.
Baring v. The Royal Exchange Assurance Company, 5 East, 99. Bolton
v. Gladstone, 5 East, 155. Fisher v. Ogle, 1 Campb. 418, and Donaldson v.
Thompson, 1 Campb. 429.

For the doetrine in the federal courts, see Croudson and others v. Leonard,
4 Cranch, 434. For that in Vew.York, see Vandenheuvel v. The United Iu-
surance Company, 2 Johns. Cas. in error, 217. For the law of Pennsylva-

" nia, see the act of March 29, 1809, Laws Penn. vol. 9. p-'132. Quere,
‘vught not congress and the other states in the union to pass similar laws?

The general result of the above cases is, that, in Great Britain, the sen-
tence of a foreign court of admiralty seems to be regarded as conclusive to all
purpases. The decision in the supreme court of the United Stutes is to the

.same effect. In New-York and Pennsylvania, the law is now established,’
that such a sentence (though it binds the property) is not conclusive evidence

in any other respect, ¢ except of acts and doings™ of the tribunal by which it
is pronounced.

A
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The suit was an attachment in chancery, on behalf of
Robert Brown Fameson and Samuel Montgomery Brown,
styling themselves merchants and traders under the firm
of Robert Brown Fameson & Co. against Foseph Had-~
JSield, a defendant residing out of this state, and certain
debtors of his garnishees. The claim of the plaintiffs
was for a balance appearing on accounts, exhibited and
stated by them ; which, by an answer, in the name of
Hadfield, by Fames Barry, his agent and attorney, were
admitted to be correct, except in two items, of charges,
against the said defendant, for the freight and insurance -
of a ship called the Favourite, chartered by him, on the
10th of March, 1793, of Samuel M. Brown, (one of the
plaintiffs,) acting for the owners. To these items the de-: -
fendant objected ; alleging that the ship and cargo were -
confiscated at Port-au- Prince, in St. Domingo, for a fraud
on the revenue laws of that island, attempted by the said
Brown, who commanded the ship when chartered, and
had charge of her when confiscated.

A farther statement by the reporter seems unnecessa-
ry; the steps taken in both the courts below, with the
merits of the case as presented by the record, being ful-
ly set forth in the following opinions.

The cause was argued, at great length, by {all, War-
den and Wirt, for the appellant, and Wickham and Ran-
dolph, for Fameson, the only appellee; (5. M. Brown
having departed this life before the decree of the supe-
rior court of chancery ;) but from the views taken of the
case by the judges, the numerous arguments of counsel
are pretermitted; many of the points made at the bar
being not determined by the court, and such as were de-
termined being sufficiently discussed in the opinions de-
livered.

Tuesday, March 12, 1811. The judges pronounced
their opinions. '

6
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Judge Tucker. In this case, which has accupied six Mascr,
days of a former term in the argument, a great variety i
of points have been discussed. ' H"“"feld .

Robert Brown Fameson, and Samuel Montgamery Jameson.
Brown, in April, 1795, sued out a subpcna in chancery
from the county court of Fairfax, against the appellant
Hadfield, Fosiah Watson, and Fonah Thompson, on which
the following endorsement appears to have been made
by the complainants’ attomeyﬁ “ Memorandum, to stay
the effects and debts in the hands of the defendants, ¥o-
* siah and Fonah, belonging and due to the defendant Fo-
seph, to satisfy a debt due from him to the complain-
ants.” And it has béen objected, (and I think on good -
grounds,) that this endorsement, not made by order of
court, or by an officer thereof, but by the complamants
“attorney, could not operate as an attachment, under the -
act of assembly,(a) to stay the effects of one of the de- %Zgﬁzzdzf
fendants in the hands of any other.(1) The case of 1794, ¢.78.

Williams v. Williams(é) furnishes the principle upon ()2 Bro.Ch.
which I found my opinion.” In that case the bank of En- Gus. 87, 85.
gland was made a party defendant; and the counsel for ’
the plaintiff said that, in practice, the subpena being

served, operated upon the bank as an injunction, and
prevented a trausfer; which they never would permit

after service of the subpena. But the master of the

rolls replied, that although this was so in practice, it was

not so inlaw; asasubpena served would not be an answer

-to an action for not permitting a transfer, though an in-
junction would. The reason appears to me to be the

same in the case of an attachment against the effects of -

a defendant in foreign parts. I mention this for the sake

-

(t) Note by the Reporter. See the case of Smith v. Jenny et al., & H. &
AL 341, veferring to that of M‘Kim v. Fulton and others, (M8.) in which it
was decided that an endorsément on the subpena, by the clerk of the conrt,
(though without any previous order,) operated as sufficient notice, binding

_ the hume defendants not to part with the debts or effects, of the abseut de-
fendants, in their hands, without leave of the court. * See also bid. 251.
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of the practice; for in the present case the defendants
appeared and answered ; which removes any objection to
the process, on their parts. Mr. Warden contended

“ that none but citizens of Virginia were entitled to the

benefic of this course of proceeding against absent debt-
ors, or defendants. The fourth article of the constitu-
tion of the United States, providing that the citizens of
each state shall be entitled to all the privileges of citi-
zens of the several states, furnishes a complete answer,
so far as relates to citizens of the United States.

The subpena having been returned executed on Fosi-
alh Watson and Fonah ‘Thompson, at a court held for the
same county on the 18th of Fune, 1795, “ came the com-
plainants, by their attorney ; and thereupon Fonah Thomp-
son in open court became security that the defendant, Fo-
se[}h . Hadfield, shall perform the decree of the court, if
against him; and, on the motion of the said’ defendant,
Foseph Hadfield, by his attorney, the attachment is dis-
charged, as to the effects in the hands of the other de-
fendants.” At this time there was no bill filed, the bill-
appearing to be filed at the September rules thereafter.
And, on the same day of filing the bill, an attachment
for failing to answer the complainants’ bill was ordered
against all the defendants, which issued and bears date
the 29th of the same month. Here let it be observed
that the county court act(a) allows a defendant until the .
next rules, after his appearance, and bill filed, to put in
his answer. The attachment was therefore prematurely
awarded. The attachment being returned not executed
on Hadfield; on the 22d of March, 1796, at a court held
for the same county, came the complainants, by their attor-
ney, when the following suggestion appears upon the re-
cord. ** The defendant, Foseph Hadfield, not having en-
tered his appearance, and given security according to the
act of assembly, and the rules of this court, and it ap-
pearing to the satisfaction of the court that he is not an
inhabitant of this country, an order of pubhcanon is
awarded against him, and an order to stay his effects in

.
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. / .
the hands of the other defendants” is made; as if no-

thing had been done at the former court, held in Fune.
The record of which is thus expressly contradicted by
this suggestion on the part of the complainants.

‘Here let it be observed, that after Hadfie/d had ap-
peared and given security, as required by the act of as-
sembly, the cause ought to have proceeded as if the sub-
pena against him had in the first instance been returned
executed. Consequently, the order of publication against
him as an absent defendant, and the order for staying
his effects in the hands of the other defendants, (after he
had given security to perform the decree,) was irregular
and erroncous. The complainants, after the time allow-
ed by law for him to put in his answer, might have taken
out an attachment for want of answer, and if it had rot
been executed, an attachment with proclamations might
have issued; upon the return of whi'ch, if no answer
were put in, the bill might have been taken for confessed,
and the matter thereof decreed. ‘

At the March rules, 1796, which was, consequently,
posterior to the last-mentioned ofder made in court, it
was ordered that an attachment with proclamations be
issued against Hadfield. But the clerk certifies that the
said attachment does not appear among the papers in
the cause. Neither does the order of publication ap-
pear to have been actually complied withii The cause
was continued from time to time, at the rules, until the
18th of ¥uly, 1797, when, the defendants having failed
to file their answer, it was ordered that the complainants’
bill be taken for confessed.

The cause was set for-hearing in March, 1799, and
was heard in Fune following ; when an interlocutory de-
cree was entered, by the terms of which, the complain-
ants, within a limited time, were to give bond and secu-
rity for repayment of the money decreed thém, in case
the said Foseph Ha}{ﬁe/r! should, within seven years, put
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in his answer, and make it appear that he is ent:tled to
restoration.

Thompson having appeared and put in his answer, on
the 19th of November, 1799, a final decree {(in which it
is suggested * that it having appeared to the satisfaction

of the court, that the complainants’ bill hath been duly

taken for confessed””) was entered. How, or when it

" had been made so to appear to the court, is not to be

discovered from the face of the record.

From this abstract of the proceedings in the county
court, the first question which presents itself is, whether
the cause was ripe for a hearing and decree against the
defendant Hadfield.

Hadfield having appeared in court by his attorney,
and given the security required by law, the proceedings
against him as an absent defendant were wholly at an
end : every thing done against him thereafter in that cha-
racter was erroneous+ if the order of publication had
been duly published and returned, (that not being the pro-
per course which the law prescribes in such a case,) it °
would not have justified a decree. But if it had been
the proper course, not having been actually published,
the court ought not to have proceeded to pronounce a
decree, as was decided in the case of Hunter v. Spotts-
wood.(a)

On the other hand, the attachment (for want of an an-.
swer) ordered on the very day the bill was filed, was an
irregularity which, possibly, runs through the subsequent
proceedings ; but, whether it doth or not, the attach-
ment with proclamations, afterwards awarded, having ne-
ver issued or been executed, (as far as appears from the
record,) the bill against Haq’ﬁeld ought not to have been
taken for confessed upon that ground.

Independent of these objections, the decree appears
to be erroneous in another respect. Hadfield having ap-
peared and given security to perform the decree, the at-
tachment was discharged (as already noticed) as to his
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effects in the hands of Watson and Thompson ; notwith-
standing which, the sum of 498/, 15s. 3d. sterling, alle-
ged to be due from Thompson to him, is decreed to be
paid by Thompson as his debtor; whereas, no decree
(after security given, and the attachment discharged)
ought to have been made as to any money he might have
in Thompson’s hands; the decree ought to havé been

against Hadfield alone : if he did not perform it, then the -

complain'ant, and not till then, was entitled to call upon
the security for the performance of it, or damages for
non-performance.

The decree of the county court was, therefore, clearly
erroneous, and ought to have been reversed by the chan-
cellor.

I shall now proceed to examine the proceedings in the
superior court of chancery; first, with a view to the re-
gularity and correctness of the same.

On a petition of appeal” being presented to the chan-
cellor of the Richmond district, the same was allowed,
December 19, 1802, upon terms (as I understand the re-
cord) that the petitioner Hadfield should consent to an-
swer the bill within four months, and also consent, at the
term approaching, to a reference of the accounts between
the parties. In Fune, 1803, the order of reference was
made in court, by consent of parties. . In page 74. of the
record we find the answer of Foseph Hadfield, by Fames
Barry, his agent, to a bill exhibited against him' and
others, in the county court of Fairfax, which appears to
have been sworn to by Barry, September 15, 1802; not
only after the final decree in the county court, but after
the petition of appeal, which was first conditionally allow-

ed_by the chancellor on the 12th of Adpril, 1802. And the’

very next entry in the record is, that at 'rules held in the
office of the said court, (the superior court of chancery,
I presume, as the cause was then removed thither,) in the
month of March, 1803, Robert Brown Fameson & Co.
by counsel, replied, generally, to the foregoing answer
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of Foseph Hadfield, by Fames Barry, his agent; and
commissions were awarded the parties to take deposi-
tions ; and, at rules held in February, 1804, the cause
was set for hearing, on the motion of Huadfield by coun-
sel. “ And at 4 superior court of chancery held at the
capitol, March 7, 1804, this cause, on appeal from a de-
cree of the county court of Fairfax, was heard last term,
on the transcript of the record of the county court, and
on master commissioner Keith’s report, in pursuance of
this court’s order, with the objections stated, and docu-
ments and exhibits mentioned therein, &c. On consider-
ation whereof, the court pronounced the decree of the
county court to be correct, and affirmed the same, with
costs against the appellant.” ‘

I conceive it to be an undeniable principle, that wheri-
ever a cause is brought before a superior court by an
appeal, that court is to proceed to consider the cause as
the record of the court (whose judgment or decree is
sought to be reversed) presents the same for considera-
tion; and to affirm or reverse the same accordingly,
previcus to any steps whatsoever to be taken in the ap-
pellate court, as if the suit had been originally commen-
ced therein. That the chancellor, after reversing the de-
cree of an inferior court, has a right to retain the cause,
and thereafter proceed therein as if it were an original
suit, is unquestionable from the-authority of this court in
Ambler v. Wyld.(a) But it would lead to the most mis-
chievous consequences, if an appellate court at common
law, or in chancery, antecedent to pronouncing a judg-
ment or decree of affirmance, in cases of appeal, were to
admit proceedings to be had, which might cure the er-
rors of the inferior court, committed at the time of pro-
nouncing the original decree. In the present case, ac-

cording to my view of it, the proceedings and decree of

the county court were palpably erroneous, upon what-
ever ground the same may be examined, according te
the record in that court. The party grieved by that de- -
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tree was compelled to give security in 15,000 dollars be-
fore he could obtain his petition of appeal to be allowed.
His security probably consulted counsel whether he could
be brought in danger of losing so large a sum, by the affirm-
ance of the decree, upon the proceedings had in the county
court. He might have been advised (and well advised)
that there could be no danger that the decree would be
afirmed. What, then, is his situation, if other evidence
and other proceedings be had in the appellate court, to
cure the errors below, and furnish a ground for an affirm-
ance? The case speaks too plainly for itself to require
any further comment. I have therefore no doubt, upon
this point, that the chancellor’s decree, afirming the de-
cree of the county court, is erroneous, and ought to be
so far reversed. ‘

We are now to consider the cause upon the merits, so

far as the evidence before us will permit us to decide
upon them.

Samuel Montgomery Brown, one of the original com-
plainants in this suit, a partner in 2 mercantile house, with
the other complainant, (now survivor,) Robert Brown
Fameson, and, with that partner, a part owner of the
ship Favourite, an American ship, and master of the
ship, and agent for the owners of the ship generally, en-
tered into a charter-party for the ship, in England, with
the defendant Hadfield, in behalf of two French gentle-
men, to proceed from England to Philadelphia, to take
in a 'cargo of flour on account of Hadfield; from thence
to Port-au-Prince to take in a cargo of sugar, and from
thence to proceed te Falmouth, where she is to be sub-
jJect to the order of Hudfield, and proceed to a market,
provided it be without the straits and the Baltic, and to
a port where there is a sufficiency of water for the ship
to lay in safety ; with the usual covenants as to seawor-
thiness, &c.: and, in consideration of the aforesaid
agreement, ‘‘on the part of Samuel Montgomery Brown,
in behalf of the owners, Hadfield, in behalf of the other
parties, covenanted to deliver the cargoes alongside the
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ship,” and “to pay or cause to be paid to the order of
Samuel M. Brown, in behalf of the owners, monthly, 1%
required, and for every month during the time the ship .
shall be employed in the prosecution of the voyage
therein before mentioned, and until she is finally dis-
charged at the port of discharge, freight at a certain
rate: and that, although the ship may be detained by
embargo, or restraint of princes or states, the freight
shall be paid, as if no such detention had happened.
And the parties bind themselves to the performance of

the preceding covenants, their executors, administrators A

-and assigns ;”* ¢ that is to say, the said Samue!/ M. Brown,

in behalf of the owners of the ship and her apparel, to
the affreighter ; and Foseph Hadfield, in behalf of the
French gentlemen, and the respective cargoes, to the
owners.” The ship proceeded to Philadelphia; and from
thence, with a cargo of flour, to Port-au-Prince. An in-
surance having been ordered by the owners, Hadfield, on
the 2d of August, 1793, writes S. M. Brown thus: “ I
have insured the Favourite, and cargo, to all ports and
places for one year, at 15 guineas per cent. therefore
make yourself easy.”

In a succeeding letter to S. M. Brown, October 2,
1793, he says, *“ I trust you will have sent the proceeds
of the Favourite’s adventure to New-2ork or Baltimore,
or perhaps to Europe; in any case rather than to the
house of Clough & Co.” From this letter it would ap-
pear that the proceeds of the flour were not to be ap-
plied to the purchase of the sugars, which were to con-
stitute the return cargo of the Favourite from Port-au-
Prince to Falmouth.

Several other extracts of letters from Hadfield to S.
M. Brown, in the record of the county court mentioned
as exhibits annexed to the bill, show an unlimited confi-
dence to have been placed by Hadfield in Brown. Ina
letter, annexed to commissioner Keith’s report, March
11, 1793, he says, “ I wish you would buy Mr. Watson’s

6
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share, and hold it for my account, by which you will
have the disposal of the ship Favourite entirely.” And
the remaining letters annexed to that report, (none of
which are later than the 2d of October, 1793,) express
the same sentiments of unlimited confidence in Brown.
An extract of a letter dated London, November 15, 1793,
in which Hadfield mentions that he had heard of Brown’s
arrival at Port-au-Prince, * and of his unfortunate pros-
pects,” with a trust in his friendship and exertions, ap-
pears to conclude the correspondence between them.
The bill which was filed in the county court, and to
which no subsequent amendment was made, charges, as
the ground of the complainants’ demand against Had-
JSield, ¢ that he stands justly indebted to them in the sum
of 860.L 12s. 1d. sterling, as will appear by the accounts
thereto annexed,” (accounts not rendercd to them by
Hudfield, but stated by themselves against bhim, and,
therefore, requiring proof in support of every article,)
¢ and also by the charter-party, and letters above noticed,
which are particularly referred to, and prayed to be
made a part of the bill.”” By what evidence the items of
freight, amounting to 2,843/, 1s. 14. and insurance, to
2,200/ sterling, were proved, or established before the
county court, nowhere appears from the record. The
deposition of Fesiah Watson, taken before the commis-
sioner, states that, to the best of his recollection, the ship
was directed to be insured at 2,200/. sterling: and
Fames Lawrason swears that he knew the ship, and that
he considers her to have been worth 3,0004 Virginia
currency. Watson likewise deposes, that the Favourite
did proceed upon her voyage, pursuant to the charter-
party, and arrived at Port-au-Prince, where she was
seized by the government and eondemned, about the 17h
of Fuly, 1794 ; that he was a part owner of the ship,
and, in the settlement of accounts between himself and
Huadfield, *“ with his agent in this country, his paxt.of the
freight from London to Port-au-Prince was never con-
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troverted, but was agreed to be allowed ;” that Benja-
min Dloody was captain of the Favourite at Port-au-
Prince; and, he believes, that he went out as such from
Philadelphia. A certificate from an insurance broker at
Baltimore, states, that policies to the amount of 2,812/
10s. Maryland currency, made on the ship Favourite for
six months, and another for 937/, 10s. like money, for
the like period, from Fune 21, 1793, had been cancelled,
on satisfactory proof that an insurance had been effected
in England.

If the chancellor, disregarding the answer of Hadffeld,
which I shall notice hereafter, proceeded to pronounce
his decree from the evidence arising out of these depo-
sitions, which must be regarded as the basis of the com-
missioner’s report, predicated upon the liability of Had-
Jfield, both for freight, pro rata, and insurance, I think
the evidence insufficient; because the Favourite being
an American ship, and in the port of a friend and (at
that time) an ally of the government, under whose au-
thority it is stated that she was seized and condemned,
the presumption was, that she was Jawfully seized and
lawful'y condemned. At least no presumption to the
contrary could be admitted under such circumstances.
"The chancellor, therefore, ought to have suspended pro-
nouncing any decree until further proof, as to this point.
It mattered not whether Brown, or Moody, or any other
person, was master of the ship at the time of the seizure
and condemnation. If the master be not a part owner
of the ship, he is the confidential servant and agent of
the owners at large ; if a part owner, he is so of his co-
partners.(a) There is no case in law, in which the max-
im respondeat superior more generally holds, than be-
tween the freighters and the owners of ships, in respect to
the conduct of the master. For ifany injury or loss hap-
pen to the ship or cargo, by reason of his negligence, or
misconduct, the merchant may elect to sue him, or the
owners, to make good the damages.(4) If the naked
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fact of a seizure and condemnation of a ship, by the
government, in the port of a friend and ally, could fur-
nish any ground for a presumption, it was a presumption
unfavourable to the master and his employers. And if

Brown be presumed to have been the cause of the .

seizure, as the agent of Hadfield, his delinquency must
have been at least equal in his character of part owner
of the ship. And it would be a new doctrine to me for
a court of equity to establish, that he who hath occasion-
ed a loss, both to another and himself, shall be recom-
pensed by the other, for the loss to himself, occasioned
by his own default or misconduct.

But if the case be considered as standing in any way
connected with Hadfield’s answer ; (which, I have al-
ready noticed, was filed at the rules, in the superior
court of chancery, without any exception taken thereto,
and replied to generally ; which put the matter con-
tained in the answer in issue between the parties; com-
missions to take depositions- being'at’ the same time
awarded, though none were taken;) the matter con-
tained in the answer, if true, amounted, in my apprehen-
sion, to a full and complete defence; for it charges the
loss of the ship, and of the defendant’s property on board
the same, to the misconduct of Samuel M. Brown, one
of the complainants in the bill, and one of the part
owners of the ship, then upon the spot. The docu-
ments annexed to the answer, if they did not amount to
full and complete proof of the matters therein alleged,
for want of due solemnities in the authentication thereof,
at least furnished strong presumption in favour of the
verity of the answer. The deposition of Josiah Watson,
the complainants’ own witness, went to corroborate this
presumption ; and the silence of Samuel M. Brown, to
.whose fraud and misconduct the loss of the ship, and
cargo, are positively and expressly imputed, gives to
these presumptions a strength little short of what is
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Mfst;ff{' deemed in law full proof. If, under this view of the
o proceedings in the cause, and the evidence and presump-
8( el
tions, authorlzed by these cxrcumstances, united, the
Jameson.

cause was rlpe for a decree, I should draw a conclusion,
very different from that of the chancellor, in his decree.
Robert B. Fameson, and Samuel M. Brown, the original
complainants in this suit, were general partners in trade,
a consequence of which is, that they are to take share in
the profits, and bear a proportion of the loss, sustained
by them in the course of their partnership dealings.
Whére an individual deals with partners in trade, he
goes upon the credit of the whole, considering the act of
one, in a joint concern, as the act of the wole copartner-
ship firm, throughout the ordinary course of general
Sggr’tf:“f;"bon trade.(¢) And the law is positive with respect even to
95. secret partners, that, when. discovered, they shall be lia-
g? 1 Jien. % ble to the whole: extent.(5) Ff one partner be guilty of
11()’22} 1507011 trading on the joint account in contraband goods, or in
) any manner prohibited by law, the rest of the partners

must be caqnsidered, more or less, implicated in the
R ;’7,“""”": transaction.(c}) And a secret partner, (though a clergy-

154.

‘}54 Bizge v. man, who is prohibited from trading, by act of parlia-
srwrence,

Wason, 174, ment, under a penalty,) has been held liable to become a
z;) 1 Ark.19s, Dankrupt, in respect to the partnership concern.(¢) And
:J?l?” Cﬁg{/- W‘ncre there are joint partners in any trade or business,
(the books are kept in the name of the whole, and the

stock being *jo'mt,) it is understood by merchants, that,

in every occurrence between the partnership and third

persons, the company is considered as a single person;

thercfore the mode of traffic must in all respects be con-

-sidered the sume between partners and third persons, as

g;%. Watson, with an individual merchant and the world.(¢) ' The
’ complainants, R. B. Fameson. and S. M. Brown, in re-
spect to their joint share in this ship, are o be consi-
dered as one and the same person, and, therefore, what-
ever act, lawful, or unlawtul, hath been done by S. M,
Brown, in respect to the ship, is to be considered as if he
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were the sole owner of the share held by Fameson and M;‘s‘:f_"- ;
himself in partnership. And if, by his fraud or miscon-  ———
duct, or that of the master, who was subject to and must Hadfield
be presumed to have acted under his immediate orders, J*meson
as being present, and superintending the business of the

ship, at Port-au-Prince, the ship with her cargo became

forfeited and lost, under the laws of the country where

she then was; the partnership of Fameson and Brown

became equally liable to ZHadfield, for the loss of the
"cargo on board, as Brown himself, if sole owner of their

part, could have been. And, upon the same principle,

both freighters and underwriters would be discharged

from all obligation to pay the freight that might otherwise
. have accrued, upon the completion of the voyage, and the
insurance which would have been demandable if the ship

had been lost by any of the risks contemplated in the

policy. On the other hand, Brown is not only answera-

ble to his partner Famesen, but to the other part owners

of the ship, both for the freight and insurance, thus lost

by his fraud and misconduct, if such be the fact.(¢) And (a) watson,
this upon the general principle in law, that, if one tenant 103

in common of a personal chattel destroy the common
- property, he is liable to be sued by his companion for

the loss.(6) Thus, where one part owner of a ship had "ﬂ Co. Litt.
* forcibly taken it out of the possession of another, secret

ed it, and changed its name; and.the ship afterwards

came into possession of a third person, who sent it to

Antigua, where it was sunk and lost, the chief justice,

Lord Kixg, left it to the jury to say, under all the cir-
cumstances of the case, whether this was not a destruc-

tion of the ship, by means of the defendant; and they

finding it to be so, the plaintiff recovered; and the court

of common pleas, afterwards, approved of the direc-

tion.(¢) But, if the loss of the ship were in fact owing (c) Watson;
to the misconduct of Moody alone, (the master spoken of ®b %%

by Watson,) the only difference would be, that, unless
such misconduct should amount to barratry, he would be
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the person liable to repair the owners their damages sus-
tained in the loss of freight and insurance by his mis-
conduct.(a) On these grounds, I differ from the hypo-
thetical reasoning of the chancellor in his decree, where-
in he says, * That if Brown were responsible for the loss
of the ship, and the product of its cargo, he was privazely
responsible, so that the surviving partner was not bound
to make reparation, unless he appear to be a debtor to
Brown upon a settlement of their private accounts.”
Neither can I assent to his proposition, that, from the
length of time without any tidings of the ship, legally
attested, the presumption is sufficient evidence of the loss.
There was not the smallest particle of foundation for
presumption in this case. Thecomplainant, Brown, was
himself with the ship when she was lost. If he were not
the cause of that loss, as the defendant alleges, why did
he not produce such proof of the loss (as undoubtedly
was in his power) as might remove all doubts and con-
jectures on the subject? Without proof of the loss he
could not be entitled to recover the insurance; and
without proof that the loss was occasioned by some
event insured against, and within the scope of the policy,
bis right to recover would be precisely the same as with-
out proof of the actual loss. Presumption of lossis only
admitted on the ground of shipwreck, or other danger
of seas ; but never where the last tidings of the ship
point to a more immediate cause of loss.(4) Equally
unsound, in my opinion, is that part of the decree, which
pronounces that freight was due when the ship arrived
at Port-au-Prince, if thereby the chancellor meant (as
he appears to have done) that, being payable monthly, if
required, it could not be refused, if the voyage were af-
terwards defeated; or reclaimed, if paid monthly, ac-
cording to stipulation. From the best consideration I
have been able to give to the charter-party, it appears to
me to be for one entire voyage: the proceeds of the
cargo of flour, taken in at Philadelphia, were invested in
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coffee at Port-au- Prince : what benefit could accrue, to. M&‘I‘ﬁﬂv

the owner of the cargo, by the delivery of the™flour at

Port-au- Prince, if the proceeds thereof should be lost be- )

fore the ship arrived at her final port of discharge? None 722

whatever. The profits, both of the shipowners and the

owners of the cargo, were to depend upon the safe ar-

rival of the ship at her port of discharge. And, although .

the freighter should have advanced the whole freight,

for a year, or more, before the ship sailed from England,

yet, if she were lost, I am of opinion that, upon this

charter-party, it might be recovered back. Had I any

doubt of this, upon principle, (which I have not,) the de-

cision of Lord ELLENBOROUGH, in Mashiter v. Buller,(a) (1‘217.’ sg'flmpﬁ-

would remove it.(b) (6) JAbbott,
With respect to the insurance; the law appears to be fzg? 293; -

settled that in all cases of actual fraud, on the part of the (marg-) 8. %

assured, or his agent, the underwriter is not only not

liable, but may retain the premium he has received;(¢) (¢) Park on

nor can the insured recover any loss, which is not a di- [ns. 218,

rect and immediate consequence of the peril insured

against ;(d) and, therefore, although an underwriter is (d) Joid. 56

liable for all damage arising to the owner of the ship, or

goods, from the restraint or detention of princes, &c.

(which‘ are ordinarily acts of power or force,) yet that

rule shall not be extended to cases, where the insured

shall navigate against the laws of the country, in the

ports of which he may chance to be detained, or to cases

Hadfield
v

where there shall be a seizure for non-payment of cus-
toms.(¢) Neither is the loss (according to the defence (e) ¢ Vern.
. 176. Park,
set up by the answer) attributable to the barratry of the g,
master. For though barratry may be committed by the
master of a ship smuggling on his own account, with-
he privity of s(f) yet it s at if (f)Lockger v.
out the privity ? the owners ,(f) vet 1.t appears, that if ((J;ﬁgy’ yer
the act of the master be done with a view to the benefit Z. 452 SParA‘
. . . . e on fns. 31.
of his owners, or with their privity or consent, and not
to advance his own private interest, it is not barratry ;

and, therefore, not within the terms of the policy, upon
’



70

MarcH,
1811.

Hadfietd
V.
Jameson.
(a) Park,
84, ) CWU[J.
154, 2 Stra.
1173. 1264.
(&) Couwp.

143.
()1 7. R
350,

1

{dY Park, 94.

€. 5.

(e) 3 Call,
446,

Supreme Courl of Appeals.

that ground ;(4) and, according to the words of Lord"
M aNsFIELD, in the case of Vallejo v. Wheeler,(b) nothing
is so clear as that, if the owner of a ship insure, and
bring an action on the policy, he can never set up, as a
crime, a thing done by his own direction and consent.
The same doctrine was recognised, and repeated, by the
same judge, in Nutt v. Bourdieu,(cj who said, * Barratry
is something contrary to the duty of the master and
mariners, the very terms of which imply that it must be
in the relation in which they stand to the owners of the
ship. An owner of a ship cannot commit barratry. He
may make himself liable by his fraudulent conduct to the
owners of the goods, but not as for barratry. And be-
sides, barratry cannot be committed against the owner

‘with his consent; for though the owner may become

liable for a civil loss, by the misbehaviour of the captain,
if he consents, yet that is not barratry. Barratry must
partake of something criminal, and must be committed
against the owner, by the master, or mariners.” *~ And it
seems also clear, that if the owner be also the master of
the ship, any act which in another master would be con-
strued barratry, cannot be so in him ; because such doc-
trine would militate against an acknowledged rule in
criminal law, that no man shall be allowed to derive a
benefit from his own crime, which he would do, were he
to recover against the insurer for a loss occasioned by
his own act.(d)

The evidence of the seizure and condemnation of the
ship, for a fraud on the revenue laws of St. Domingo, as
annexed to the answer of the defendant, remains to be
considered.

In the case of Young v. Gregory,(e) in which the dis-
trict court reversed the judgment of the county court,
because the latter admitted letters and depositions to go
in evidence to the jury to prove that an attachment had
been levied on the plaintiff’s property in a foreign coun-
try ; and because the attachment in the proceedings men<
N 6
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tioned, or an ,authenticated copy thereof, was the best Marcy,
evidence, and ought to have been produced; three of el
the judges of this court concurred in the opinion that 1adficld
the evidence was admissible, as it related to proceedings Jameson.
in a foreign country, which oftentimes can be proved in
no other way than by depositions, and testimony dehors
the proceedings ; of which it is not always in the power
of the party to procure copies. The actual situation of
the island of St Domingo, during the last sixteen or
seventeen years, is too generally known, to create much
- doubt of the applicability of the reasons, .just mentioned,
to the proceedings in that gountry. The history pro-
duced by Mr. Wirt cannot be doubted;(a) and the evi- (q)Edwards's
dence arising from the certificate of attestation by Sir jpeo'y 2 te
Adam Williamson, governor and commander in chief of
the British possessions in Hispaniola, shows that the
possession of the place, and the government thereof, had
passed from the dominion of France to that of England,
in the short period of eighteen months from the time of
the alleged seizure and condemnation of the Favourite,
at that place. The certificate is probably in the usual
form adopted by the British governor, at that period;
and it would be too much to say, it is not duly authen-
ticated, or worthy of credit, because, under such cir-
cumstances, it is certified only under the governor’s seal
at arms, instead of a colonial, or public seal. The revo-
lutionary history of our own country shows, that, at a
particular period, commissions of every kind, though
by the constitution required to be made with the seal of
the commonwealth annexed, were, of necessity, autho-
rized to be granted, and declared efficacious and valid to
al} intents and purposes, without that symbol of the pub-
lic authority.(d, I think, therefore, the certificate suffi- (5) ZLaws of
siently authentic. Brown, being on the spot when the ,po,'ﬁ’,”,‘;;—sof,
seizure and condemnation took place, might, if so'dis- }?;,,U.Slff“?"'
_postd, have obtained, I presume, a copy of the proceed-
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ings, authenticated according to the ordinary forms of
the French colonies, He having neglected to doso; or
not choosing to produce it, if he had one, I think the
court well warranted in considering this as the best evi-
dence to be had in the cause.

The first document, in point of time, relative to the
scizure of the ship, is contained in the copy of a letter
addressed by S. 24 Brown, calling himself owner of the

* ship, to the civil ordonnateur of St. Domingo, (an officer

whose particular functions I am una quainted with,)
dated December 30, 1783 ; in which he endeavours to
exculpate himself from any intention to commit a fraud.
The condemnation of the ship does not appear to have
taken place until the 16th of Fanuary following. Of the
ordinary course of proceedings in such cases, we have
no information, and cannot possibly form either a judg-
ment, or conjecture.

The sentence of confiscation and condemnation was
pronounced by commissioners, calling themselves ¢ The
intermediary commission, exercising, provisionally, all
the functions appertaining to colonial assemblies,” (of
whose functions we have no information,) ¢ being more-
over the only administrative body of the colony, in vir-
tue of Jegal powers granted to them by the delegates of
the republic, having consequently the right of investiga-
ting frauds or infractions of law of any sort, and esteem-
ing it their first duty to administer impartial justice,
without respect of persons;” it proceedé to state the al-
legations of fraud, the evidence, and the penalty pre-
scribed by law ; and concludes with declaring the confis-
cation of the ship, together with all the merchandise on
board ; condemns the captain to the fine provided by a
certain arrét; and directs the immediate execution of
that sentence.

Were there nothing more in the record, it would be
difficult to refuse to this intermediary commission, as it
styles itself, the character of a judicial tribunal ; or to
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disapprove of the sentence pronounced, upon the evi-
dence therein stated. And yet, on the very same day
that this sentence was ratified, after being read over and
“signed on the succeeding day to that on which it was
first pronounced, we find the commission, after due de-
.liberation, resolve to address a letter immediately to the
civil commissary of the French republic, in which, speak-
ing of their body, they say, ¢ The commission, not being
. @ judiciary tribunal, where parties may plead -their
causes pro and con, but an administrative tribunal, which
_pronounces on the representation of the ordonnateur, and
a review of the documents, expect your orders, direct-
ing them how to act in this occurrence,” &c. After this,
I find myself utterly at a loss in what light to consider
this tribunal, and its proceedings. The reply of the
civil commissioner leaves no room for any favourable
construction either of the power and functions of the in-
termediary commission, or of its course of proceeding,
as the means of administering impartial justice.

How, then, are this court to decide upon the question,
as between the owners of the ship, and the affreighters,
who are involved in the same common loss, and, appa-
rently, upon the same common ground ; or, as between

_the assured and the underwriters? I can only answer,
that both were questions properly cognisable in a court
of law, and not in a court of equity. The liability of
the freighters; to recover freight pro rata itineris, or of
the shipowners, to compeusate them in damages for the
loss of the cargo, through the fraud or misconduct of a
part owner, or of the master, were questions exclusively
proper for a court of law; as was the liability of the
underwriters to pay, or not to pay, the insurance; and
retain, or demand, the premium ; according to circum-
stances. Why did the owners of the ship withdraw
“their insurance made in Baltimore, and direct an insu-
rance to be made in England? Certainly for some cogent
VOL, 1L 10
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reasofis. Were they not bound, according to the prin-
ciples of universal law, to follow the person of the de-
fendant, if still residing where the contract was made? ‘
Why did they not? Perhaps, because, according to the
laws of the country, where both the charter-party and-
the insurance were made, there was something in the
one or the other, which avoided the contract from the

" beginning. Be that as it may, 1 think the plaintiffs

were bound to establish their right, both to the freight
and the insurance, before they could be entitled to a de-
cree for ‘either, in a court of equity here. Let it be re-
membered that, if Hadfield actually caused an'insurance
to be made, (as he alleges in his letter of the 2d duguse,
1793,) he-could not be made liable to the owners of the
ship for it, until a recovery against the underwriters ;
and in an action against them, the owners would never
have recovered, if the ship was lost by their own mis-
conduct, or that of their agent. This was a question
purely legal. If they seek to charge Hadfield, as an un- -

-, derwriter, for having, in fact, neglected to make an in-

surance, notwithstanding his assertion to the contrary,
the question -whether he was guilty of such neglect, is
also purely legal, and the recompense for it is wholly in
damages ; besides, in such an action, Hadfield would
be entitled to the benefit of every defence which the un-
derwriters, if the suit had been brought against them,
could have made. So that his defence was doubly pro-
per in a’ court of law. The law, which gives to a party
aright to attach the property of another in the hands of

.his debtor in Virginia, certainly was not meant to draw

ithe decision of all litigated questions, proper for the
courts of law, in'the country where the defendant re-
sides, exclusively to decide, to the final and exclusive
decision of our courts of equity. This very case fur-
nishes the strongest reason against such a construction;
for the bill contains not any proper allegation, and the
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whole course of proceedings no evidence, suﬂiclent for
a court of equity to decide between the parties.

My opinion, therefore, is, that if the cause had been
ripe for a decree in the' county court, that court ught
only to have retained it for a year, or such further pe-
riod as might have been necessary, to give the plaintiffs
an opportunity of prosecuting their action at law upon
the charter-party, and policy of insurance, respectively ;
and, in case they should establish their claim, against
the defendant Hadfield, to both, or either, and it should
be made appear that the claim' so established remained
unsatisfied, then the court ought to have pronounced a
decree for the amount of the same ; to be levied upon
the effects attached in the hands of the other defendants,
or paid by the security for performing the decree, as
either course might be adapted to the nature of the case.
And I am of opinion, that both deérees be reversed with
costs; and that the cause ought now to be remanded to
the superior court of chdncery, with directions to retain
the same for a year, or such furthér period as may be
necessary for the same course to be now pursued by the
parties, if they think proper. “But, should this course
not be approved of, I think the court of chamery ofught
to direct an issue or issues to be made up, thK respect
to all the material facts in the cause, and direct a trial
thereof to be had by a jury of merchants; and, if such
jury shall be of opinion that the plaintiffs are entitled to
recover any damages, that they assess the same, and
that the verdict be returned, &c.; or, (if the majority
of the court are of a different opinion,) that the plaintiffs’
bill be dismissed without prejudice to any future action
that he may be advised to bring upon the charter-party or
policy of insurance.(1) In the view I have taken of this

(1) May 25, 1809, Judge TuckEr submitted the following question to
the court, as proper to be argued by counsel, and considered by the court, in
the dlwussion of this cause : © Whether, in cases ot;i;tachment against the

(5
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~cause, I have unavoidably pretermitted several impor-

tait points, which would require much time to consi-
der, and which I pass over only for that reason.

Judge Roaxk. Upon the merits of this case, I con-
cur in reversing the decree in question ; upon the ground
that the sentence in St. Domingo, stated in the record,

" was authentic and admissible evidence, for the reasons

which have been assigned ; and because it appears that
the loss of the vessel and cargo was produced by the
act of S. M. Brown, who was, at the time, a part owner
of the ship, and a partner of the present appellee. As
that act, if it had succeeded, would have produced’a
profit to the company of which he was a partner, so, in
the event which has happened, they should abide by the
loss.  Thisis especially the case, as the present appellee
asks the aid of a court of equity. It would be highly
unjust to add to the calamity brought upoﬁ the appellant
by the act of the appellee by his partner, in the loss of
his cargo, by decreeing him to pay the freight and insu-
rance of the vessel. If those items are stricken out of
the appellee’s account, or even S. M. Brown’s propor-
tion thercof, the balance will be in favour of the appel-

effects of absent defendants,, if a question purely /egal arise, upon a contract.
of charter-party, or poliey of insurance, entered into in a foreign country,
where the defendant still resides, and where the proper remedy is Dy an ac-
tion sounding altogether in-damages, it be proper for the court (in which the
attachment is levied, or security is given. to perform the deeree) only to re-.

tain the cause, until the complainant shall have liquidated his demaad by a
seltlement, or established the same by a judgment against the defendant in
the country «here he resides; or whether it be competent to the court, in
which the attachment is l_evied,‘ to proceed to the trial und determination of
every such guestion, whether of law, or fact, and to ascertain the plaintiff’s

*damages, if entitled.to any ' And, in the latter case, whether the trial ought

to be had, according to the course of proceeding in courts of equity ;
whether the court ought to direct an igsue to be made up at law, and a er\
thereof to be had by a Jury for that purpose to be empannelled ?’

Judges RoaNe and FLEMING took time to chsldel‘. this proposntwn i
Lt gave no opinion upon it .
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lant: the consequence of which is, that, in my opinion,
-both decrees ought to be reversed, and the bill dismiss-
ed.

Judge Freming. Without a critical examination of
the irregularity of the proceedings in this case, (as they
have been particularly noticed by Judge Tucker; and
as the appellant, in his answer, by his agent Fames Bar-
ry, took only a slight exception to them, but admitted
the accounts filed by the plaintiffs to' be correctly stated,
except as to two items, to wit, the charge for the freight
- of the ship Favourite, from the 10th of March, 1793,

until the 4th of Fanuary, 1794, and the charge for the
" insurance of the said ship,) I proceed to consider the

cause on its merits, which seem to place the appeliant on.

still firmer ground. And the first and prmc1pal ques-
tion is, whether a copy of the proceedmgs, against the
ship Favourite, in the island of St. Domingo, and refer-
red to in the appellant’s answer, be authentic and admis-
- sible evidence ? and,‘if 'so, 2dly, what effect it ought to
. have on the cause. . ,
With respect to the first point; the late Chancellor

Wythe, in his decree, the 7th of March, 1804, declared’

that evidence not authentic: but, notwithstanding the

great respect I have, and ever had, for the opinions of

that venerable, learned and upright judge, I cannot but
differ with him on the present occasion; 1st. Because
the admission of them is agreeable to the spirit and prin-
ciples of our act of ass_émbly of 1792, c. 91.(a) Al-
though they may not be attended, precisely, with all the
formalities required by the said act, they are certified
under the hand and seal of A¥dam Williamson, -then
governor, &c. of that part of the island of St. Domingo,
where those transactions had taken place under the
French government, (and which had fallen into the
hands of the British by conquest,) and are attested by
William S/ga-w, the said British 'governor’s secretary ;
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which to me appears the best evidence of their authen-
ticity, that the nature and circumstances of the case
would admit of.

2, Because we have a precedent of this court, in the
case of Zoung v. Gregory, 3 Call, 446. where the pro-
ceedings on an attachment in a foreign country, were
adjudged by the whole court to be legal evidence, al-
though no copy of them was produced; and the only

. proof of their existence was by depositions and letters ;

which was very far short of the proofs in the case before
us, where well attested copies of the proceedings, in
both the French and English languages, appear in the -
record. : ’

And, 3dly, because there is no other evidence of the
loss of the ship Favourite; without proof of which the
plaintiffs have not a shadow of right to demand the in-’
surance, which constitutes a very important charge in
their account against the appellant.

The authenticity of those papers, then, being esta-
blished to my satisfaction, I proceed to consider the effect

.which, as I conceive, they ought to have on the cause.

They support every material allegation in the appellant’s
answer ; and it appears on the face of the whole record,
that Samuel M. Brown was part owner, and captain, or
eommander of the ship Favourite, and on the 10th day °

_of Maich, 1793, as agent, and in behalf of the owners,

was party to, and signed, the charter-party under which
she sailed from a place called The Mother Bank, (where
she then lay,) to Philadelphia, there took in a cargo of
flour, and from thence sailed to Port-au-Prince in the
island of St. Domingo, (then under the government of
France,) where she safely arrived inautumn, 1793; 5. M.
Brown, one of the plaintiffs in the cause, (though he had’
employed another captain,) being still on board, and, by
his own. acknowledgment, having the sole direction and
management of the ship, both with respect to the dispo-
sal of the cargo of flour taken on board at Philadelphia,
6 .
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and the reloading her for the further prosecution of her
voyage under the charter-party. And here commenced
his extraordinary, illegal, and fraudulent conduct, by
means of which the ship and cargo were forfeited, con-
demned and lost to the owners, of whom he himself was
one; and, also, as before observed, the agent of the
whole. His misconduct, by which the ship and cargo
were lost, was briefly this: having a very considerable
interest in.the cargo taken on board at Port-au-Prince,
{whether solely for himself, or, which is more probable,
for himself and Fameson, who, at the commencement of
this suit, about fifteen months after the loss of the ship
and cargo, styled themselves * Kobert Brown Fameson
and Samuel Montgomery Brown, merchants, trading un-
der the firm of Robert Brown Fameson & Co.” seems
‘mot very material,) ke, Brown, in-order to defraud the
French government of their export duties to a considera-
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ble amount, and thereby save so much to the company, -

attempted to smuggle 63,776 pounds’of coffee, by taking
on board so much more than was entered at the custom-
house of Port-au-Prince. The fraud, however, having

been detected, the catastrophe above mentioned conse- |

quently followed.

" Brown, in order to exculpate himself from misconduct,
preferred a petition to the officers of the government,
and stated that, being a stranger, and ignorant himself
of the commercial laws of the colony, he chose an ob-
scure merchant (one Forbes) to direct him in his opera-
tions ; and, when it was necessary to make his declara-
tion of the cargo on board, Forbes was in gaol; and one
of his representatives (not named) charged himself with
fulfilling the customary formalities, and led him into the
error, by telling him that the declaration was conforma-
ble to the tarifs which regulate coffee hogsheads at 9
quintals, sugar hogsheads at 16, &c. But his apology
was thought too futile to have any operation in his fa-
vour; as it appeared the entry was short of the quantity
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Ml/\srltlc", actually on board, not only 63,776 pounds in weight, but
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also 36 packages in number; to wit, 24 hogsheads, 1
tierce, and 11 barrels.

But, admitting that he was misled by the unnamed
representative of Forbes; he was inexcusable for apply-
ing to him for advice ; for it appears, from a document
exhibited by the plaintiffs themselves, that, on the 11th
of March, 1793, (the day after the date of the charter- .
party,) Brown was instructed to apply, on his arrival at

. Port-au- Prince, to Monsieur Goursas de Bellevue, (a par-

icular friend of the Marquis de Feronays, on whose be-

- half the charter-party was made,) as qualified to give

him the first information of the state of the commerce of
St. Domingo ; and to collect from that gentleman the most
essential details of what might be necessary to prosecute
their plan with succéss;’ and further to consult him (as a
correspondent of the Murquis de Feronays) on the lo-
cal circumstances of the island. But, instead of follow-
ing this prudent and salutary instruction, he applied, by
his own confession, to an imprisoned merchant, by whose
advice his conduct in that important business was to
have been governed ; and who being in gaol at the time
of reporting and entering the cargo, * one of his repre-
sentatives” (without a name) * charged himself with ful-
filling the customary formalities, and led him into an
error,” the fatal consequences of which have already
been noticed. \

It being manifest that the loss of the ship and cargo
was occasioned by the unjustifiable conduct of Brown,
1 have no hesitation in saying that retribution ought to
be made to the sufferers; and, particularly, to the appel-
lant, and those concerned with him in interest, for the
loss of the proceeds of the cargo of flour shipped on
their account at Philadelthia. But a question may
arise, by whom, and in what manner, ought the retribu-
tion to be made? I answer, by the owners of the ship
Favourite, the misconduct of whose agent, and part
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owner, caused the loss ; and by a forfeiture of the freight,
and of the insurance made on the ship. Besides, there
is no evidence that the appellant ever received a shilling
on account of insurance, though charged to him in the
plaintiff’s account.

But the chancellor, in his decree affirming that of the
county court, observed that “if S. M. Brown was te-
sponsible for the loss of the ship, and the product of the
cargo,” (which he seemed much to doubt, keeping in
view the idea that the proceedings against the ship at
Port-au-Prince were inadmissible evidence,) *“ he was
privately responsible, and that the surviving copartner
is not bound to make reparation, unless he appear to be
so much the debtor of Brown, on the settlement of their
private accounts.”” But the transaction makes a very
different impression on my mind. Brown was not act-
ing as an individual in a private capacity, but as the
avowed agent of the owners of the ship; which clearly
appears by the charter-party, and by his subsequent con-
duct; and, in my conception, they are as much bound by,
and as responsible for, the acts of their agent, as if they
had all been on board, and personally assenting to the
transactions which occasioned the loss of the ship and
cargo. And, admitting that Fameson is not bound, as
the surviving copartner of Brown, in a distinct mercantile
trade, he is responsible as part owner of the ship, and
must forfeit his proportion of the freight and insurance.
And it appears that, if those two items be stricken out
of the account, or even 5. M. Brown’s moiety of them,
the balance will be in favour of the appellant. And I
know not a case where the maxim that “ whoever asks
equity must appear with pure hands and do equity,” more
forcibly applies than in the one now before us. I am,
therefore, of opinion, that both decrees are erroneous,

“and ought to be reversed, and the bill dismissed with
costs; though without prejudice to any suit or action
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M{lsl}'lm, which the plaintiff may be advised to bring hereafter,
for the same subject.

Hadfield
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Jameson. By THE CourT; both decrees reversed, and bill dis-.
missed, ¢ without prejudice to any suit or action which
the appellee may hereafter be advised to institute rela-
tive to the subject matter of controversy.”

On motion of Mr. Wickham, suggesting that the docu-
ments from St. Domingo.had not been faithfully trans-
lated, the court agreed that another translation might be
made, and used in support of a motion for a rehearing
of the cause.

Accordingly, on Tuesday, the 19th of Mareh, he laid
before the court the new translation, which, he contended,
proved (more completely than the former) that the body
of men by whom the ship was condemned were not a
judicial tribunal, and their decision not a legal sentence,
but a mere act of plunder; since Brown was arbitrarily
condemned, without being heard in his defence. He
relied also on the reasoning, and authorities cited, in-
the opinion of Judge CooPER, of Pennsylvania, upon the

(a)Tathecase effect of a sentence of a foreign court of admiralty.(a)
ey, .
Brown,v.The ~ Wirt observed that all these matters were explained
%’:,;mﬁ:;,li‘z{ to the court, and commented upon at the former argu-
gg:;;ec‘;‘:g"l:; ment. If this course be pursued, when shall we ever
%animgallaa, get to the end of a cause?

Judge Coorrr stood alone, against all the other

Jjudges of Pennsylvania. The case of Hooe and Harri-
(4) t Wash. son v. Pierce’s Administrator(b) is also against him.(1)
12 But what have we to do, in this case, with the conclu-
siveness or inconclusiveness of the sentence of a foreign

court of admiralty? Judge CooPER contends for no

(1) Note by the Reporter. In that case, the effec of the sentence of a
Joreign court of admiralty did not come in question. The president, in pro-
nouneing the opinion of the court, mentions éncidentally, that such a sentence
would have been regarded; but to what extent does not appear.
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more than that it is not conclusive, but-may be rebutted
by evidence. This is enough for our purpose; there
being no evidence to rebut the sentence.

It is true, there was no court of admiralty in the
island. The intermediary commission was the only
power to decide on the subject; but their authority was

complete, and their decision equally obligatory with that.

of a court. -Their being possessed of arbitrary powers,
is no objection; for such was the nature of the govern-
ment in the West Indies under the old regime, as well as
since the revolution.(a)

Under the old government, mandatory letters from
the king’s minister were Jaws, from which no appeal
could be taken. Samuel M. Brown might have been
tried, by the governor and five judges appointed by
him, and hung on the spot. The governor was an abso-
lute prince, and had power to stop judicial proceedings.

Wickham. Mr. Wirt’s quotations, proving that the
commissioners possessed arbitrary powers, show plainly
(as well as their own confession) that their sentence was
not one of a judicial tribunal. The loss by their act is,
therefore, such as comes within the insurance * against
detention by kings and princes.” But, even if the com-
missioners had been a court of justice, it is a rule that,
if it appear on the face of- the proceedings, that a court
acted unjustly, its sentence is not to be regarded. They
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refused to hear Brown inhis defence. The assertion of _

those who proceeded illegally against him is not evi-

dence of his guilt. Their sentence is not even prime

facie evidence; being rebutted by the circumstance thar
they refused to hear him. ‘

Wednesday, March 27th, the Judges declared their ad-
herence to their former opinions.

Judge Tucker only said, he had considered the sub- .

ject, and saw no cause for changing his opinion formerly
delivered.

l

5 3.
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Mfsl:f.ﬁ' ]’udge Roaxg. In the few remarks I made, in deli-
vering my opinion in this case, on the former occasion,
1 stated that I considered the record of condemnation
Jameson.  jn St Domingo, (referred to in the proceedings,) as au-
thentic and admissible evidence, to prove as well the
ground as the fact of that condemnation. In saying it
was authentic, I meant that it was as well verified as (all
circamstances considered) could be expected; and, in
expressly allowing it to be admissible evidence, I cer-
tainly did not decide that it was conclusive. That was
. not necessary;. for no evidence exhibited on the part of
the appellee conflicted with the ground of that condem-
nation : on the contrary, that ground was corroborated
and supported by the conduct of Brown, from his own
admission; which admission was one of the principal - -
grounds of my opinion. ’

Hadfield
v.

On the subject of the conclusiveness of sentences of
foreign courts of admiralty, however the doctrine seems
to have been affirmatively settled, in relation to ordinary
times and circumstances, I am inclined to think that that
doctrine cannot be transplanted into our code, at this
time, without producing the greatest injustice. An @ra
has arrived, when neither the ordinary laws of nations,
nor those laws as founded upon treaties and conven-
tions between nations, give the rule; but the arbitrary
edicts, and orders, of the king and emperor, with whom
we have the most extensive relations ; and their judges
are servile enough to carry them into rigid execuiion.
I should not, therefore, as at present advised, incline to
extend to those courts a comity or courtesy to which they
are, at the present day, by no means entitled. But here
I must pause! The question is important, and [ mean
not to prejudge it, as it neither actually occurs in the case
before us, nor is it probable that questions of this cha-
racier will often again occur in this court.
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Upon the whole, [ see no cause to dep;n't from the
epinion [ formerly delivered.

Judge FLEMING. I have perused, and considered with

great attention, the translation of the documents lately
presented to the court; and also the reasoning of Judge
COoOPER, in the case of Dempsey v. The Insurance Com-
pany of Pennsylvania; in which 1 can discover no
ground for changing my former opinion ; but, out of re-
spect to the ingenious remarks made by Mr. Wickham on
the subject of them, I am induced to take a brief notice
of some of those remarks.
- With respect to the documents, they throw no new
light, to my conception, on the merits of the cause;
they only show the great avidity of those in power at
Port-au- Prince, to have the case of the ship Favourite
(libelled for a breach of their revenue laws) brought to
a speedy decision: and this may be readily accounted
for, from the critical situation of the country; in which
a civil war was then carried on with great virulence;
and, at the same time, it was threatened with an inva-
sion by a powerful enemy, who, soon after, made a con-
quest of that part of the island.

With regard to the reasoning of Judge CooPER, in the
case of Dempsey v. The Insurance Company of Penn-
sylvania, where the principal question was, how far the
proceedings, and sentence, of a foreign court of admiral-
ty is proper, or conclusive evidence in our courts, in
cascs between insurers and insured, where vessels are cap-
tured at sea; his reasoning shows him to be a judge of
distinguished talents, and of extensive legal research:
but it is worthy of remark, that his opinion was in oppo-
sition to five other judges, of whom. the court was com-
posed,(1) and with whose reasoning, or the grounds of

(1) Note by the Reporter. The legislature of Pennsylvania, by their act

passed March 29, 1809 (Penn Laws, vol 9. p. 152.) have settled the law
of that state in conformity with Judge CooPER’S opinion. See also Cal-
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whose opinion, we have not been favoured. And, to
me, there appears a clear and important distinction be-

. tween cases of capture of neutral vessels at sea, and con-

demning them as lawful prize, either under the French
decrees, or ‘the British orders in council, and the case
now under censideration. The former cases have ema-
natéd from the exercise of power, rather than of right;
and are in violation of the general, and long established
law of nations, which the courts in all civilized countries
are presumed to understand ; and in which cases, neither
the owners, nor commanders, of the captured vessels are
supposed to be in fault; and must be held blameless, un-
less some pointed evidence should appear to the contra-

‘ry. But, in the case before us, the law of nations seems

out of the question. The ship and cargo were seized
and condemned for a manifest infraction of the revenue
laws of a power with which we were at peace, and in ha-
bits of friendly intercourse; and in one of whose ports
she was trading, and taking in a cargo of merchandise,
to complete her vovage. And this breach or infringe-
ment of the law, which occasioned the loss of the ship
and cargo, was committed by one of the owners, and
agent of the whole; who was on board, and had the
sole, exclusive direction and management of the ship,
from the commencement of her voyage to the time of
her seizure, or condemnation. In effecting the latter,
it is probable that great rigour or strictness, and, per-
haps, injustice, might have been practised by the officers
of police at Port-au- Prince, where the event took place ;
but of this we can form no correct judgment, for want
of a competent knowledge of the municipal Jaws of fo-
reign countries in general, and of that country in parti-
cular, which, at the time of those transactions, was ve-
ry probably in a state of revolutionary tumult, and con-

draith v. Gracie, 1 Binney’s Rep. 296. and Calhoun v. The Insurance Coma
pany of Pennsylvania, tbid. 293.

1
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vulsion. But however that may have been, it is evident
that the loss of the ship and cargo was occasioned by the
imprudent, and, I may add, the unwarrantable conduct of
Samuel Montgomery Brown, one of the original plaintiffs
in this suit, who, (instead of bringing their action or ac«
tions in London, where the defendant lived, where the
charter-party under which they claim the freight was
executed, and where the insurance was made on the
ship,) having discovered some property of the defend-
ant in the hands of .a correspondent in the town of
Alexandria, made their election, and there exhibited
their bill in equity, by way of foreign attachment, against
the effects of the defendant; a ‘thousand leagues from
the place of his residence, and from where the con-
tracts were made; leaving him to be defended (if de-
fended at all) by a garnishee, unacquainted, probably,
with the transactions between the parties; and uninte-
rested in the event of the suit; in the prosecution of
which, the irregular, and illegal proceedings have been
sufficiently commented upon by a member of this court,
on a former occasion. And I shall only add, that, after
a mature reconsideration of the case, I am clearly of
opinion that the decree, (now sought to be revised and
altered,) in favour of the appellee, is correct, and ought
not to be disturbed.
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