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BURWELL, againf COURT.

THIS was an appeal, from a judgment of the Diftri&t.Court
of Williamfburg, rendered upon a bond for the forth-
coming of property taken in execution. .

Mr. Ronoup for ‘the appellant objelted to the form. of the,
bond, the condition of which is, ¢ that the property thall be
produced at the day of fale,”” but appoints no place. . :

By the court—Thc aét. of Aflembly requires that the defen- .
dant thould give bond and fecurity to have the property forthe
coming at the day of fale, but is ﬁ)l'ent'as to the place.~The o-
miflion therefore cannot vitiate the bond.. :

: Judgment affirmed.

, -

SMITH & MORETON,
- - againft | '
WALLAGCE.

VH!S was 2n appea! from a decree of the High Court- of:
Chancery. The cafe was as follows: The appellants’
initituted a fuit in the General Court againft Benjamin and
William Piper, the latter of whom being arrefted by the appel-.
" lee (the fheriff) was. difcharged upon the parol agreement of

Jett to become bail for his appearance. '

The clerk being of opinion that this undertaking was not fuffi-
<ient, andabail piece being offered, and rejected by him, becaufe
it did not mention the name of the defendant on whom the writ
had 2ot been:ferved, a common order was entered at rules againft
the defendant and fheriff. On the 8th day of the fucceeding term
(at whichtime the officé judgments were to be fet afide) the bail
peice being again obje@ted to by the clerk, for the reafon before men-
tjoned, it was fhewn to the plaintiff’s counfel,* who thinking it
fufficient, faid that he fhould make no objeétion to it. It was
then delivered to the clerk, who was direéted by the counfel to
file the fame; but he, not knowing what had paffed at the bar,
entered the plea of payment for the fheriff, againft whom judg-
ment was afterwards obtzined in the Diftri@ Court. From
this the fheriff appealed, pending which, the real d_efendfan;d of
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fered té deliver himfelf up to the plaintiff’s attorney, im exone-
ratiori of the fheriff, but was refufed.” The gentieman whoap-
peared as’ counfel for the plaintifts in the General Court, beitg
examined as a witnefs in this caufe, depofed, that when- he de-
clared he fhould not objeét to the bail piece, he enly meant, that

- in cafe a motion were madé by the defendant’s couniiel to receive -

- the bail piece, -and to be permxttcd to {et afide the office judg.

ment, he.fhould rot oppofe it; “but that he ﬂlll expeéted the -

farition of the court was to be obtaired, “as. was “the pra&xce
where an objeGion  was-made to the bail piece. -
"Tobe relieved againft this judgmient, the theriff ﬁlcd his billip. .
the High Court of Chancery, -and a perpetual m_]un&lon was
decreed, from which decree anappeal was prayed. - :
RONOLD for ‘the appellants. I muft admic that the cafe of
the fheriff is a hard one, and cannot_fzil to excite. compaffion.
" 1t is to be regretted that he can be relieved only by fhifting the
‘burthen: from | himfelf, to another, wbo on no prmcxple whatever
ought to bear i it.

Let it be fuppofed that the appe‘lan..s and: the appcllce afe.
equallv innocent 5 equally clear'of any charge of _negligence,
or improper conduct.  Yet théir reldtive fit ituations in this coust
are widely. different;. The former,” has the law in his favor,

* .and cannot lofe the advantage it gives him, unléfs it be oppofed

by fuperior equnty on the part of, the latter. It cannot.be. pre-'
tended that this is the cale:  But the truith is, that the appellee
“has. not equal equity with the appellants, becaufe he has been,

. - guilty of an unwarrantable negligence, , which has operated to
. the prejudice of the part atram(t whom he.now feeks relief.

"' By omitting in the ﬁri inftance to take a bail bond, b depriv-
“edthe plamtn‘? at law of the : oppoitunity-of excepting to the fpe-
~ cial bail.” For unlefs appearance bail be given; {pecial bail can-
not be demanded, . But admit that- the bail picce was fuicient,
and fo confidered by the plaintiff’$ counfel, it was the duty-of thie
theriff, againft whom the’ judgment was entercd at the rules, to
fee that the. bail piece was filed, and a proper plea entered. He
could- relxevc himfelf by no other means. He was Tegally, - as
- *well as equnably, bound to fubftitute fome othér fccuntv for .he
debt, before he could be difcharged. - ~

-Tho’ he Thould be permitted to thelter himfelf under the plca
of ignorance or furprize; on the dzy the miftake (as it is pre-,
tended) happened, yet the orders of the court being ‘extendéc,
,and read the fucceeding day, “gave him abundant opportunity to

‘ corre& it. Hisfailing todo fo lub_,e&< h:m as Jeaft to the charoe
. of
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of negligence, againft-which equity can never relieve, and for
which a third perfon ought not to fuffer. This negligence was
galculated to imprefs the plaintiff®s counfel with a belief, that
the bail piece was withdrawn, and confequently prevented him
from objefling to the fufficiency of the basl, which hé was not
¢ precluded from doing by his agreeing not to objed:to the form
of the baijl piece. _ -
Between perfons ftanding .in this fituation, equity ought not
to interfere. . L ’
Marsuary & CaMpeeLL for the appellee.  If accident or .
furprife can ever furnith a ground for the relief. of a Court of
Equity, the pretenfions of the appelleein this cafe muft be well
founded. {But if Mr. Ronold be corredt, it is impoffible that .
accident, unmingled with fraud, can ever be relieved againt;
for in all fuch cafes, both partics are, or may be equally inno-
‘cent. If a bond be loft, or' deftroyed, both parties are
equally innocent, and yet a Court of -Equity will re-
lieve. No blame is imputed to -the appellant, and none can
with propriety be charged upon the appellee. Yet an accident
has happened, which fubjeits the latter to unmerited injury at
law, ' : '
. The appellee did every thing which he was. bound to do,
When the bail piece was objeéted to by the clerk,.-his'attorney
had either to dppeal to the court, or to adjuft the difference with
the adverfe attorney—=he attempted the latter, and fucceeded—
the former became of coyrfe unneceffary. The clerk was then
dire&ted to file the bail piece. Ignorant of the agreement of the
counfel, he by miftake enters.a plea for thefhenff. The blun-
der was in the officer of the court, not in the party, and there-
fore it fhould not injure him. But it is contended that a real
injury to the plaintifts might have refulted from .this miftake :
fuppofe it might, yet none fuch is proved; a realinjury fuftain-
ed by one-party, is not to be*fanétioned, becaufe it is poffible
that the other might alfo have been injured. But there is in
truth no ground, even for the conjecture of.the counfel. The
fheriff is not bound to take appearance bail. He may himfelf
become fpecial bail, or the defendant may give other Ipecial bail.
‘Suppofe the bail piece had been filed, would the appellant have
been in a better fituation than he now is? He could not have
charged the bail, until after a non ¢ff inventus had been return-
ed’upon 2 ca. fa. againft the principal; and it appears that the
#  principal offered to furrender himfelf,

Lyons
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" Lyons J.—The court are of opinion that the bail piece was
fufficient, and muft have been fo confidered if it had been ob..
_je&ed to, at the time it-was offered, The clerk therefore mif-

* . ‘took the law when he reje@ed it, and entered a plea- for the

fheriff.  That court might, and moft certdinly would, ‘have
corrected this miftake at any. time, if.it had been moved todo fo,
" But the party was ill advifed when inflead of doing this,* he ap.
‘plied for a fuperfedeas to the judgment, fince the record furniths -
eda Superjor Court with po ground for an intetference. ‘
- However, we are fully fitisfied upon the equity of this cafe,
. A more complete furprize can hardly be conceived. It wouldbe
" ftrange if an‘accident fo mifchievous as this in jts effecis,
" were beyond the reach of that court, whofe peculiar- province
it is to grant relief in fuch cafes. The negligence with which
- the appellee is charged, is fully excufed by the agreement of
the counfel, and the miftake which followed; and therefors,,
" cannot'be urged as a ground for denying the relief. which has
been extended to him, . L
ce ' The decree muft be affirmed, -

WALETER PETER,
| againf ..
SAMUEL COCKE Executor of Henry Cocke. -

) HIS was an a€tion of debt, brough\t inthe Diftri& Court
' of Williamfburg by the appellant, ‘upon a bend given to
-him for ‘and on account of Muffis. Glen and Peter, merchants
“in Glafgow. The declaration flates the debt as due to the-
plaintiff without mentioning for whofe ufe: : .
The defendant without craving oyer, putin the following -
leas. - . v - N
P 1t Payment—2dly, That the. debt was originally.due to 2 -
. Britifh fubjedt, and was acknowledged by the teftator to the
plaintiff, on account of Glen & Peter, merchants in Glafgow,
who were Britith fubjects; and was contratted before the rft -
. of May 1782, and was not transferred to a citizen of this ftate, -
:nor to any perfon capable of maintaining an ation in this com-
monwealth, at any time ‘before the’firft of May 1775, for-a
valuable confideration. 'There ar¢ many other pleas, all un»
- La . : important





