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DISTRICT OFF NEW-YORK, 23,

BE I'T" REMEMBERED, that on the twenty-first day of Januvary, in ths
thirty-eighth year of the Independence of the United States of America,
LeEwis MoREL, of the said district, hath deposited in this office the title
of a book, the right whereof he claims as proprietor, in the words foliowing
to wit:

¢ Reports of Cases argacd aud determined in the Supreme Court of Apa
# peals of Virginia. Vol. II. By WiLrLiaxn MuNrorp.”

IN coNForRMITY to the act of Congress of the United States, entitled
$¢ An act for the encouragement of learning, by securing the copies of maps,
s¢ charts and books, to the authors and proprietors of such copies, during the
% times therein mentioned;”” and also to an act, entitled * An act, supple-
% mentary to an act, entitled an act for the encouragemeunt of learning, by
¢ securing the copies of maps, charts and books, to the authors and propries
# tors of such copies, during the times therein mentioned, and extending the
¢ benefits thereof to the arts of designing, engraving and etching historicak

¢ and other prints.”
THERON RUDD,
Clerk of the District of New-York.
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M;‘;"’.‘*’ a patent was to be granted to the party prevailing in

== the caveat. But if this were neglected until a patent

R';;‘;“;;‘jf;:.’" should be actually obtained by the person in whose fa-

Heye ~ vour the commissioners should decide, fpresume it was

afterwards too late to sue out a caveas; the object of

which is not to repeal a patent, but to prevent the ema-

gg) ;:;:Z;?g nation of one.(¢) And, even if the party thinking him-

Culloway.  self aggrieved had such an equity as would, on a caveat

prior to the grant, have entitled him to a preference, it

would be no ground for a bill in equity to set aside the

patent, unless he was prevented by fraud, or accident,

55’3,,35,5‘,"5’8271, from prosecuting a caveat.() Here, then, had Mr. Ross

ﬁ‘i aud, De- his remedy, if he conceived himself aggrieved by the

ward, LMunf. judgment of the commissioners. But he has totally neg-

23 lected it, and shown no cause whatever for such neg-
lect, and, consequently, is bound by their judgment.

On the ground of error in respect to interest, I con-
cur with the judge who has preceded me, upon that
point, as well as that in which I have spoken to ; and am
therefore of opinion, that the decrees be severally afirm-
ed; the appellees, as far as in them lay, having compli-
ed with the terms on which they were to obtain their pa-

tents.

Judges Roaxe and FrLEmMinG were of the same opi-
nion, and the decrees were unanimously affirmed.

——t D L

Monday, Richardson’s Executor against Hunt.
Jarch 18.

. All there. ELIFAH HUNT, and Sarah, his wife, one of seven

sidiary g2 residuary legatees in the last will of Turner Richardson,

butces, ought geceased, brought suit in the superior court of chancery

to be parties : L. R .

to a suit for for the Richmond district, against Fohn Richardson and

division of a

regidnum. . . . . .
2. A person acknowledging that he considers himself interested in the event of a suit, is

not a competent witness,Rhough in fact not int-restedy
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Samuel Richardson, acting executors of the decedent,
(Ffohn being also one of the legatees,) to recover her
share of the estate; without making the other five lega-
tees parties. Elizabeth Ellis, one of the legatees, was
examined as a witness for the complainants, and her de-
position seems to have been regarded as evidence by the
commissioner upon an order of account; notwithstand-
ing, upon being questioned, she acknowledged that she
considered herself interested in the event of the suit.
The clause in the will, under which the plaintiffs claim-
ed, directed the residuary part of the testator’s estate to
be valued by three neighbours to be chosen by the exe-
cutors ; that his three daughters, Sarak Hunt, Elizabeth
Ellis and Ann Hunt, should receive their parts in money,
(to be raised by a sale of the property, by the executors,)
and that the remainder should be equally divided among
Sokn, Turner, Martha and Rebecca, in negroes and
. other estate, according to such valuation.

The court of chancery, on the 4th of ¥une, 1805, de-
creed, in favour of the plaintiff Sarak Hunt, (the suit
having abated, as to her husb';md, by his death,) against
Samuel Richardsos, the surviving executor, that the de-
fendant, out of the goods, &c. in his hands to be admi-
nistered, do pay unto the plaintiff 2354 14s. 34. with in-
terest on 144/, 6s. 3d. (which was one seventh part of
the sum at which the whole residuary estate was valued,)
from the first of September, 1803, till payment, and also
the costs of suit; from which decree the defendant ap-
pealed. ’

Wirt and Wickham, for the appellant.
Peyton Randolph, for the appellee.

Monday, April22. The judges pronounced their opi-
nions.

Judge Brooxe. In this case, two points are insisted on
by the counsel for the appellant: 1st. That all the partjes

149

MAarcH,
1811,

Richardson’s
Executor

V.
Hunt.
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M&r:lcﬂ. are not before the court; and,2d. That the testimony of E/i-

—— , zabeth Ellis ought not to have been received by the com-
RE]\‘;"Cﬂfz:‘ ® missioners. On the first point, I think there is no difficul-
’ Hot, WY the rule is, that all persons concerned in the demand,

or who may be affected by the relief prayed, ought to be
(@) MitfordTs parties, if within the jurisdiction of the court:(a) the lega-
Dlewdings, - tees of the residuary estate are all concerned in the de-
cases therere. mand, and may be affected by the extent of the relief
fered 10 oranted in this case: depending on the residuary estate
for the amount of their legacies, they are all materially
concerned in the administration of that fund, and will all
be, more or less, affected by the guantum which may be
accorded by the court to the appellee: as, for example,
if there has been a mala fide valuation of the property,
or an irregular sale of it, so as to lessen its real value to
the legatees, they would all be affected by the decree. In
(8) Win- the case in 1 Vesey, jun.(d) relied on by the counsel for
j‘g’ﬁ(’[‘fl’" "u- the appellee, Lord Thyrlow decided under the idea that
314, the legacy was a specific legacy, but reserved that point
for consideration. The position, that the legacy, in the
case under consideration, became a specific legacy, by
the valuation and sale of the propertyp, according to the
directions of the will, for the payment of the money lega-
cies, begs the question! It is predicated on the position
that the valuation and sale were perfectly correct; a
position that all the parties interested ought to have an
opportunity of questioning, and, of consequence, ought

to be in court for that purpose.

On the second point, I am of opinion that the testimo-
ny of Elizabeth Ellis was improperly admitted by the
commissioner: when asked the question, she professed
herself to be interested in the decision of the suit. The
policy of the rule of law on this point is, to exclude per-
sons who have a strong bias on their minds from being
placed in a situation where their interest may induce
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them to depart from the truth; 1 Peake, 144. The case 31?8!:::“’

of Fotheringham v. Greenwood,(a) there cited, was a
stronger case than the present : in that case the witness )

. . Piles.
felt himself under an honorary engagement to make good (a)1 Strange,
a loss, and was held incompetent. I am of opinion the 12
decree must be reversed, and the cause sent back; that

Cooke
v

proper parties may be made.(1)
Judges Roank and FLEMING assented.

The decree was therefore reversed, and the cause sent
back for all the legatees to be made parties, and direc-
tion was given that, on the hearing of the cause, the
deposition of Elizabeth Ellis be not read in evidence ;
she being an interested witness.

(1) Note. According to the authorities cited in argumeat, the distinction,
., as Lo parties, seems to be that a specific legatee may sue the executor witha
out making the other legatees parties; because, as Wickham observed, it is pre-
sumed that the executor has assets to pay legacies, unless he make the objec-
tion that he has not: but,in a suit by a residuary legatee, all the co-legatees
must be parties; to make an end of the subject, and prevent multiplicity of
suits. See 3 Bro. 365. Pursons v. Nevil. 1bid. 229. Sherrett v. Birch. Wyatt's
Prac, Reg. 302, 2 Ch. Cases, 124. 1 Ves, jun. 311. 315, Cuop. Eq. p. 39,

et D YO

ke ; i . Thursday
Cooke against Piles April 4ih.

IN this case a judgment at law in the county court of ;};fi':::tai:');;:
Fairfax, was obtained by Piles against Cooke for ninety- g?:;f::nﬁ:o'::ri
nine dollars, and costs of suit; to which an injunction of chancery,
was granted by the same court, but afterwards dissolved, :‘l;,?,e;glﬂ:s ,ﬁf

on aregular hearing, and the complainant decreed to pay Jeweion,

the costs. The bill had stated, inter alia, that a forth- Jgim pnire-

X freehold or
franchise, or amount to one hundred and fifty dollars, exclusive of all costs, incident to the
original judgment, or arising from injunctions, or appeals, subsequent therelo,





